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1. Agreements for Leases. 

Lucas v. James (1849) 7 Hare 410 ; 18 L. J. 
Ch. 32a; 13 Juiv 912.— v.-c., dictum 
distinguished. 

# Hope v. Walter (1900) [1900] 1 Ch. 257 ; 69 

L. J. Oh. 166 ; 82 L. T. 30.— c.a. # lindley, 

M. B., williams and ROMER, L.JJ. ; partly 
reversing (1899) 68 L. J. Ch. 659 ; [1899] 1 Ch. 
879 ; SO L. T. 355 ; 47 W. R. 479.— COZENS- 
HARDY, J. 

lindley, m.r. — It is unnecessary to say 
whether the decision in that case was right or 
wrong, and 1 express no opinion upon it ; but it 
was a totally different case from this, and the 

ft grounfl on which I wish to put my judgment is 
this : that this Court will not compel a man to 
buy a property which, if he takes no steps to 
prevent it, will expose him, as owner, to criminal 
proceedings by reason of jjbs state at the time of 
the sale. If he knov** or ought to know the 
state of the property, that proposition may not 
apply ; but to force that position upon an 
innocent purchaser would be wrong. — p. 260. 

Morgan v. Griffith (1871) ' 40 L. J. Ex. 46 ; 

• L. R. 6 Ex. 70 ; 23 L. T. 783 ; 19 W. R. 
957. — EX. 

* Followed Erskine r. Adeanc, Bennett’s Claim 
(IS 73) 42 L. J. Ch. 849 ; L. R. 8 Ch. 756 ; 29 
L. T. 234 ; 21 W. R. 802. — L.JJ. ; approved 
Angell r. Duke (1S75) 44 L. J. Q. B. 78 ; I;. R. 
10 Q. B. 174 ; 32 L. T. 320 ; 23 W. R. 548.— 

• Q.B. ; a 7 ) plied Carter r. Salmon (1880') 43 L. T. 


Erskine v. Adeane (1S73) 42 L. J. Ch. S49 ; 
L. R. S Ch. 756 ;• 29 L. T. 234 : 21 W. R. 
802.— L.JJ. 

Applied Llanelly Ry. v. L. & N. W.-Ry. (1873) 
42 L. J. Ch. S84 : L. R. 8 Ch. 942, 953 ; 29 L. T. 
357. — L.JJ. ; affirmed (1875) 45 L. J. Ch. 539 ; 
L. R. 7 H. L. 550 : 32 L. T. 575 ; 23 W. R. 927. 
— H.L. (e.) ; distinguished Crowhurst v. Amer- 
sham Burial Board (1878) 48 L. J. Ex. 109 ; 4 
Ex. D. 5 ;' 39 L. T. 355 ; 27 W. R. 95. — EX.7D. ; 
principle applied Carter v. Salmon (18S0) 43 
L. ff. 490.— C.A. 

Erskine v. Adeane. 

-See Heseltine v. Simmons (1S92) 62 L. J. Q. B. 
5 ; [1892] 2 Q. B. 547 ; 67 L. T. 611 ; 41 W. R. 
67. — C.A. : Kennard v. Ashman (1894) 10 Times 
L. R. 214 ; Flight r. Provident Association of 
London (IS§5) 11 Times L. R. 393. 

Erskine y. Adeane, applied. 

De Lassalle v. Guildford (1901) 70 L. J. K. B. 
533; [1901] 2 K. B. 215; 84 L. T. 549; 49 
W. R. 467.— C.A. , 

Erskine v. Adeane, followed. 

Lloyc> v. Sturgeon Falls-Pulp Co. (1901) S5 
L. T. 162 .— bruce and PHILLIMORE, JJ. 

Mann y. Nunn (1874) 43 L. J. C. P. 241 ; 30 
L. T. 526. — C.P., disapproved. 

Angell r. Di$e (1875) 44 L. J. Q. B. 78 ; L. R. 
10 <£ B. 174 ; 32 L. T. 320 ; 23 W. R. 548.— Q.B. 

blackburn, J. — It is a most important rule 
that where there is a contract in writing, it 
should not be added to if the written contract is 
intended to be the record of all the terms agreed 
upon between the parties ; where there is a 
collateral contract the written contract does not 
contain the whole of the terms. As to the cases 
which have been cited, 1 should decide Morgan 
v. Griffith (L. R. 6 Ex. 70) the same way ; the 
decision in Matin v. Sunn I am inclined to think 
wrong, but it is unnecessary to say how that 
may be. 

Angell v. Duke, followed . 

Euutsal r. Bianchi (1889) 65 L. T. 67S. — 
CHARLES, J. 
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smith, ivirtt. — In t-hc present case [He Lassalle 
v. Guild ford\ as above stated, the lease does 
not conjoin the whole terms of the bargain. — 

p- 828 - x # 

Green v. Symons (1S97)«8 Times h. E. 301 ; 
Kennard v. Ashman (1801) 10 Times L. R. 
213 ; Best v. Edwards (1805) 60 J. P. 9 ; 
and«Longman v. Blount (1896) 12 Times 
L. R. 52^, referred to. »» 

l?e Lassalle i\ Guildfor# (1001) [1001] 2 K. B. 
215 ; 70 L. J B. 533 ; S4 L. T. 549 ; 49 
W. It. Mol. — C.A. SMITH, M.R. , COLLINS and 
R^MER, L.JJ. m 

De Lassalle v. ffuildford, followed. 

Lloyd r. Sturgeon Falls Pulp Co. (1901) 85 
J+ T. 162. — BRUCE and PHILLIMORE. JJ. 

Nesham y. Selby (1872) 41 L. J. Ch. 173 ; 
L. It. 13 Eq. 101 ; 26 L. T. 145. — M.E. ; 
(/firmed, 41 L. J. Ch. 551 ; L. It. 7 Ch. 
4*06 : 26 L. T. 568. — L. JJ., followed. 
Cartwright r. MillA* (1877) 30 L. T. 398. — 
MALIKS, V.-C. 

Nesham v. Selby, distinguished . 

Jaqucs v. Millar (1877) 47 L. J. Ch. 544 ; 6 
Ch. D. 153; 37 L. T. 151; 25 W. R. 846.— 
PRY, J. 

~ Frame v. Dawson (1807) 14 Yes. 38G ; 9 
It. It. 304. — M.E, , observed -upon. # 

Williams r. Evans (1875) 44 L. J. Ch. 319 ; 
L. It. 10 Eq. 547 ; 32 L. T. 359 ; 23 W. It. 406. 

Frame v. Dawson, adopted. # 

Maddison r. Alderson (1883) 52 L. J. Q. B. 
737 ; 8 App. Gas. 167 ; 49 L. T. 303 ; 31 W. R. 
820 ; 47 J. P. 821.— H.L. (E.). # 

Mundy v. Joliffe, 9 Sim. 413 ; 8 L. J. Ch. 02. 
-V.-C.; reversed, (1839) 5 Myl. & C. 167 : 9 
L. J. Ch. 95 ; 3 Jur. 1045.— L.C. 

Mundy v. Joliffe, applied. ^ 

Phillips r. Alder ton (1875) 24 ' W. R. S; 
V.-C. 

Jennings v. Major (1837) 8 Car. & P. 01. — 
DENMAN, C..T, , adopted. * 

Gray, In re (1000) 70 L. J. Ch. 133 ; [1001], 
1 Ch. 230 ; 84 L. T. 24 ; 49 W. R. 298.— COZENS- 
HARDY, J. » 

Wilkinson v. Clements (1872) 42 L, J. Ch. 
38 ; L. It. 8 Ch. 06 ; 27 L. T. 834 ; 21 
W. It. 90. — L.JJ., followed. 

Lowther >e. Heaver (1889) 58 L. J. Ch. 482 ; 
41 Ch. D. 248 ; 60 L. T. 310 ; 37 W. It. 465.— 
C.A. COTTON, BINDLEY and LOPES, L.JJ. 

Pain v. Coombs (1857) 1 Be G, & J. 34 ; 3 
Jur. (N.s.) 847. — L.C. and L.JJ., com- 
mented on. 

fiodson r. Heuland [18961 2 Ch. 428 ; 65 
L. J. Ch. 754 ; 74 L. T. 811 ; 44 W. R. 684. 

KEKEWICH, J. — It dues not clearly appear why 
the question as to possession taken before the 
parol agreement was started in that case, because 


Nesbitt v. Meyer ^1818) 1 Swanst. 223 ; 1 
Wils. Ch. 97 ; 5 W. R. 340.— M.R., dis- 1 
tingnisked but principle applied. 

Wilkinson r. Torkington(1837) 2 Y. & C. Ex. C. 
726 ; 7 ^ J. Ex. Eq. 30. — ALDERSON^fc. 

Nesbitt v. Meyer, referred to. 

Walters v. Northern Coal Mining Co. (18fS) 

5 De G. M. & G. 629 ; 25 L. J. Ch. G33 ; 2 Jur. 
(N.s.) 1 ; 4 W. R. 140.— L.C. 

Nesbitt v. Meyer and Wilkinson v. Torking- 
ton (1837) 2 Y. & C. Ex. Eq. 726 ; 7 L. J. 
Ex. Eq. 30.— ALDERSON, B., applied* m 

De Brassao v. Martyn (1863) 9 L. T. 287 ; 11 
W. R. 1020.— WOOD, Y.-C. 

Clayton v. Illingworth (1853) 10 Hare 451. 
— v.-c. , distinguished. 

De Brassac v. Martyn, approved. 

Lever c. K other (1901) 70 L. J. Ch. 395 ; 
[1901] 1 Ch. 543 ; 84 L. T. 584 ; 49 W. R. 506. 

— BYRNE, J. 

Phillips v. Everard (1831) 5 Sim. 102.— 
V.-c ..followed. 

Stephens r. Hotham (1855) 1 Kay & J. 571 ; 

24 L. J. Ch. 665 ; 3 Eq. It. 571 ; 1 Jur. (N.S.) 
S42 ; 8 W. R. 340.— V.-C. 

Hodgson v. Johnson (1858) E. B. & E. 685 ; 

28 L. J. Q. B. 88 ; 5 Jur. (N.S.) 290.— Q.B., 
questioned. 

Pulbrook r. Lawes (1870) 1 Q. B. D. 284 ; 45 
L. J. Q. B. 178 ; 34 L. T. 95. 

LUSH, J. — I quite feel, in deciding as we do, 
we are going counter to Hodgson v. Johnson. 
There the defendant, tenant 'of a brickyard, 
agreed verbally with the plain tit? that the plain- 
tiff should go into possession taking the planl* 9 
and bricks at a valuation, and the defendant was 
to pay the *ent due from him. It was held that 
the plaintiff, though lie had gone into posses- 
sion, and had his goods sold under a distress, 
could not recover under the agreement to pay 
the rent, as it was not in writing. But the 
only point taken before the Court was whether 
the agreement to take the bricks could be severed 
from the agreement as to the occupation. It 
is strange that the Court seems to liavg over- 
looked the fact that, quite independently of the* 
.agreement to transfer the lease, the circumstances 
of the ease originated a claim for compensation. 

If the point were to arise again, I am inclined to 
think that the deciskfti would not be followed. — 1 
p. 290. 

Gwillim v. Stone (1811) 3 Taunt. 483, 

explained. 

S tranks r. St. John (1807) L. Ii. 2 C. P. 370 ; 

36 L. J. C. P. 118 ; 16 L. T. 283 ; 15 W. R. 67S. 

willes, J. — Lord Mansfield only intended to 
decide that the plaintiff was not entitled to re-^ 
cover a large sum which he had expended before 
he obtained the lease, and not to decide that the 
lessor was not bourn l to grant a valid lease. Law- 
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momentous one, and advised a settlement. The 
Court, therefore, certainly did not think it was 
■decided by GioiUim v. Stone. — p.^379. 

Stroks v. St. John, commented on and 
distinguished. 

. Baynes •?.'.* Lloyd (1895) 14 R. 678 ; 64 L. J. 
Q: B. 787 : [1895] 2 Q. B. 610 ; 73 L. T. 250 ; 
44 W. R. 328 ; 59 J. P. 710. — C.A. ESHER, M.R., 
KAY and SMITH, L.JJ. : affirming 43 W. R. 525. 
^RUSSELL, C.J. 

KAY, L.J. (for the Court). — The case of Straubs 
v. St. John was referred to, in which there was 
an. agreement in writing to let for seven years. 
This by 8 fc 9 Viet. c. 106, could not be a lease 
for seven years, because it was not by deed. It 
was, therefore, treated as an agreement to grant 
a lease by deed, under which the intended lessee 
would be entitled to investigate the lessor’s title 
if he had not waived that right. The action 
seems to have been brought by the lessee on an 
implied contract to make a good title, the breach 
alleged being that the lessor never had any right 
or title to let for the term. Mr. Justice WiUes 
said in his judgment that a lease for years is 
really only a sale of land for that period, 'and all 
sales of land imply a stipulation that the vendor 
has a good title. But it is clear law that no 
action will lie against a vendor for damages for 
contracting to sell land to which he has not a 
good title — Flurcau v. Thornhill (2 W. Bl. 107S) ; 
Bain v. Father gill (43 L. J. Ex. 243 : L. R. 7 
H, L. 158) — except perhaps to recover the ex- 
penses to which the purchaser has been put in 
investigating such title. The case was tried on 
demurrer, and is not of any value in the present 
discussion. — p. 683. 

Camden (Marquis) v. Batterbury (1859) 28 
. L. .J. C. P. 335 ; 7 C. B. (n.s.) 864 ; 5 
Jur. (N.S.) 1405 ; 7 W. R. 616.— EX. CH., 
followed. • 

Holland (Lady) v. Kensington Vestry (1867) 
36 L. J. M. C. 105 ; L. R. 2 O. P. 565 ; 17 L. T. 
73 : 15 "VV. R. 1045. — C.P. ; Adams r. Hagger 
(1879) 4 Q. B. D. 480 ; 27 W. R. 402.— C.A. ; 
Driscoll v. Battersea Borough Council (1903) 72 
L. J. K. B. 564 ; [1903] 1 K. B. 881 ; 88 L. T. 
795 ; 67 J. P. 264; 1 L. G. R. 511.— ALVER- 
STON^l, C.J., WILLS and CIIANNELL, JJ. 

Walsh v. Lonsdale (1S82) 52 L. J. Ch. 2 ; 21 
Ch. D. 9 ; 46 L. T. 858 ; 31 W. R. 109.— 

C. A. JESSEL, M. R. , COTTON and LINDLEY, 
L.jj followed. * 

Allhusen v. Brookirig*(1884) 53 L. J. Ch. 520 ; 
26 Chv D. 559, 565 ; 51 L. T. 57 ; 32 W. R. 657.— 
CHITTY, J. 

Walsh v. Lonsdale, followed. 

Maughan, In re, Monkhouse, Ex parte (1885) 
5?L. J. Q. B. 128 ; 14 Q. B. D. 956 ; 33 W. R. 
w 308 ; 2 Morrell 25 .— field, j. 

Walsh v. Lonsdale, explained. 

Swain Ayres (188S) 21 Q. B. D. 289; 57 

L. J. Q. B. 428 ; 36 W. R. 798.— C.A. ESHER, 

M. R., LINDLEY and LOPES, L.JJ. ; affirming 52 

•TP mOO nw * t 


Walsh v. Lonsdale, dictum applied* 

►Strong r. Stringer (1889) 61 L. T. 470. — 

KEKEWICH, J. " ^ 

^Valsh v. Lonsdale ; Lowther V. Heaver and 
Swain v. Aytes, explained. 

Foster r. Reeves (1892') [1892] 2 Q. B. 255 ; 61 
L. J. Q. B. 763 : 67 L. T. 537 : A0 W. R. 695.— 
C.A. ESHER, M.R.^FRY and LOPES, 4*. JJ. 

ESHER, ^i.R. — But it is sugg$sted that there 
are cases to show that, if equity would decree 
specific performance of the Axemen t, the case 
must be treated in all Courts as if such a decree 
had been made, so^that the equitable is converted 
into a common law debt. Some of the words 
used by Sir George Jessel iS. Walsh v. Lonsdale. 
are capable of that construction ; but. the ground 
of the decision is that, since the Judicature Acis, 
there is only one Court, and that equity rules 
prevail in it. The M.R. was speaking of a Court 
that could give relief by decreeing specific per- 
formance because the equity rules prevail. In 
the same way, Cotton, in Lowther Hearer 
. . . was directing his remarks to a -Court in 
which specific performance could be decreed. 
There is another case which bears on this matter : 
Swain v. Ay rex. . . . The equitable doctrine, as 
to the effect of an agreement for a lease, was 
there also confined to cases in the High Court, 
and the decision dues not go the length of saying 
that it should apply in any other Court. These 
decisions do not apply to such a case as this 
in the County Court, and that Court had no 
equitable jurisdiction in the matter. — p. 257. 

* 

Walsh v. Lonsdale, limited. 

Murgatroyd r. Silkstone and Dodsworth, & c. 
Co., Charley worth, Ex parte (1896) 65 L. J. Ch. 
Ill ; 44 W. R. 198. 

CHITTY, J. was of opinion that the doctrine in 
Walsh v. Lonsdale only applied where there was 
a tenant in possession under the agreement for a 
lease. 

Walsh v. Lonsdale, explained. 

Fitzggrald v. M 1 Cowan (1897) [1S98] 2 Ir. R. 

1. — Q.B.D. 

Wafsh v. Lonsdale, referred to. 

Low e v. Adams (1901) 70 L. J. Ch. 7S3 ; 
[1901] 2 Ch. 598 ; 85 L. T. 195 ; 50 W. R. 37.— 

COZENS-HARDt, J. 

Walsh v. Lonsdale and Lowther v. Heaver 

( supra ), followed. 

Manchester Brewery Co. v. Coombes (1901) 
70 L. J. Ch. 814 ; [1901] 2 Ch. 608.— FARWELL, J. 

Stratton v. Pettit (1855) 16 C. B. 420 ; 3 
C. L. R. 925 ; 24 L. J. O. P. 182 ; 1 Jur. 
(N.s.) 662 ; 3 W. R. 549. — C.P., considered . 

Parker v. Taswell (1858) 2 De G-. & J. 559 ; 
27 L. J. Ch. 812 ; 4 Jur. (n.s.) 1006 ; 6 W. R. 
608.— L.C. 

Stratton v, Pettit, doubted. 

Rollason r. Leon (1861) 7 Jur. (N.s.) 60S ; 7 
H. 73 ; 31 L. J. Ex. 30. 

bramwell, b. — W ith the greatest respect for 
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• 

presume, th^t parties, who expressed themselves 
as agreeing to lease, intended to work an actual 
demise, Jaeciuise there was no inconvenience 
attendant upon their doing so ; but after the 
statute passed that reasoning became impossible. 
The Court of Common PleaS| however, held that 
the same reasoning applied, and I, with great 
respect, believe «tliat exception may be taken to 
that decision. — p. 609. 

• Stratton vTPettit, orb* ruled. 

Tidey v. Molletfc (1864) 16 C. B. (N.s.) 298 ; 
38 L. J. C. P. 235 ; 10 Jur. (N.S.) 800 ; 10 L. T. 
3»0 : 12 W. R. 802. 

* byles, J. — The error which this Court fell 
into in Stratton ’vf Pettit, has now been cor- 
rected ; and it is settled that, though void as 
please by reason of the 8 & 9 Viet. c. 106, s. 3, 
not being by deed, these instruments may still 
be held good as agreements for a tenancy. — 
p. 310. 

Arden v. Sullivan (1 850) 19 L. J. Q. JB. 268 ; 
14 Q. B. S32 ; 14 Jur. 712— q.b., applied. 
Wyatt v. Cole (1877) 30 L. T. 613. — c.P.D. 


2. Leases. 

- Winter’s Case (1572) 3 Dyer, 308, b., and 
Knight’s Case (1588) 5“Co. Rep. 54, b., 
referred to. 

Lloyd r. Keys (1900) [1901] 2 Ir. R. 416— 
Q.B.D. 

Tanfield v. Rogers (1594) Cro. Eliz. 340. 

See Evans r. Robins (1863) 33 L. J. Ex. 68 ; 2 
H. & C. 410 ; 10 Jur. (N.s.) 473 ; U L. T. 211 ; 
12 W. R. 604. — EX. CH. 

Morgan d. Dowding v. Bissell (1810) 3 
Taunt. 65, held overruled. 

Doe d. Phillip v. Benjamin (1839) 1 P. & D. 
440 ; 9 A. & E. 044 ; 2 W. W. & H. 96 ; 8 
L. J. Q. B. 117. 

denman, C.J. — Mansfield, C.J., it is true, held 
there that when the instrument appeals on the 
face of it to be an agreement, if the parties 
intend by it to give a future lease, it shall be an 
agreement only, notwithstanding there are words 
of present demise, but that is overruled. — p. 444. 

Wright v. Trevezant (1828)3 Car. & P. 441 ; 
and Richardson v. Gifford (1834) 3 N. & 
M. 325 ; 1 A. & E. 52 ; 3 L. J. K. B. 122— 
K.B., distinguished. 

Doe (l . Marlow v. Wiggins (1843) 4 Q. B. 
367 ; 3 G. & D. 504 ; 12 L. J. Q. B. 177 ; 7 Jur. 
529. — Q.B. 

Hand v. Hall, 46 L, J. Ex. 242 ; 2 Ex. D. 318 ; 
36 L. T. 765 ; 25 W. R. 512 : reversed, (1877) 
46 L. J. Ex. 603 ; 2 Ex. D. 355 ; 86 L. T. 765 ; 
25 W. R. 734— C.A. 


Smyth v. Nangle fl840) 7 Cl. & F. 405; 
West 184 : 4 Jur. 476— H.L. (tr.) ; affirm- 
ing 1 Jr. Eq. R. 119; S. C. at law, 1 
Jebb 199. 

See Sherlock v. Kennedy (1863) 15 Ch. R. 
160. — M.ff. * 

Swinburne v. Milburn, 53 L. J. Q. B. 226 : 50* 
L. T. 313 ; 32 W. R. 400— O. A. BRETT, m.r. 
and BOWEN, L. j. ; reversed , (1884) 54 L. J. Q. B. 

6 ; 9 App. Cas. 844 ; 52 L. T. 222 : 33 W. R. 
325. — H.L. (E.). 

Cooke v. Booth (1778) Cowp. 819, dissented 
from. • 

Baynham v. Guy’s Hospital (1796) 3 Ves. 295. 

— M.R, 

Cooke v. Booth, commented on. 

Iggulclen v. May (1806) 7 East 237 ; 9 Ves. 
325 ; 3 Smith 269 : 2 Bos. & P. (n.r.) 449 ; 8 
R. R. 623. And see 9 R. R. 104, n. 

ellenboroug-h, c.j. (for the Court). — The 
only case on the subject which has yet been 
decided in a Court of common law is the 
case of Cooke v. Booth, which is certainly a 
case very analogous to the present^ both in 
respect of the words of covenant on which the 
claim to perpetual renewal is founded and also in 
respect of the fact of successive renewals of a 
lease similar in terms with the one claimed. 

In that case, however, the series of successive 
renewals from the first downwards was uniform 
and unbroken ; in this case it is only alleged that 
the covenants correspond with those in various 
other leases successively made, which allegations 
as to various other leases might be true, although 
there should have been several instances to the 
contrary. The case was decided upon two 
grounds : first, that the parties "themselves had 
by successive renewals of the lease, in all of* * 
which the covenants of renewal had been 
uniformly fepeated in the same terms, put their 
own construction^upon this covenant, and upon 
this first ground the judgment of Lord Mans- 
field, Willes, J. and Ashurst, J. proceeded. 
The second ground (and on this the judgment of 
Buller, J. proceeded) was that the authority of 
Bridges v. Hit eh cock (l Bro. P. C. 522) decided 
the case then in question. As to the first of 
these grounds, inasmuch as the fact sta^d re-„ 
specting the successive renewals is so materially 
different in this case from the statement in Cooke 
v. Booth , this case cannot be governed thereby, 
even if it were competent “ in any form of action 
to bring upon the rocSnj^the fact with reference 
to the former leases as explaining the contract 
contained in the last lease.” Upon which point 
very grave and serious doubts have been enter- 
tained, and which it it not now necessary to 
decide. — p. 244. 

Cooke v. Booth, inapplicable. * 

Swinburnes. Milburn (1884) 54 L. J. Q. B. 

6 ; 9 App. Cas. 844 ; 52 L. T. 222 ; 33 W. R. 
325— H.L. (e.). 
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Baynham v. Guytf Hospital 0796) 3 VesJ selborne. l.c.— . . . There is gn this lease] 
295. — M.R., referred to. i no provision, as in Hare v. Burges, that any new 

Sacllier r. Biggs (1853) 4 H. Jj. Cas. 435. — j lease shall contain a similar covenant f^renewal. 


H.L. (IR.)* 


- P> 85 


50. 


Sadfffer v. Biggs (1853) 4 L. H. Gas. 435, 
adopted. 

Wight r. Hopetoun (Earl) (1864) 4 Macq. 
H. L. 729— H.L. (SC.). 


Kane v. Hamilton (1774) Wallis (Lyne) 172. 
— EX. : re reused, (17S4) 1 Bidgw. P. C. 180. — 
LORD MANSFIELD. 


Brereton v. Tnohey (1858) 8 Ir. C. L. R. 190. 
— ex. ch. ; Kent v. Stoney (1858) 9 Ir. 
Ch. R. 249. — m.r. ; and Coey v. Pascoe 
(1898) [1899] 1 Ir.R.125.— M.R ..followed. 

Jfilller i\ Trafford (1900) 70 L. J. Ch. 72 ; 
[1901] 1 Ch. 54 ; 49 W. R. 132.— farwell, j. 

London City v. Mitford (1807) 14 Yes. 42, 
58 ; 9 R. R. 234. — L.C., referred to. 

Nicholson r. Smith (1882) 52 L. J. Ch. 191 ; 
22 Ch. D. 640 ; 47 L. T. 650 ; 31 W. R. 471.— 

PEARSON, J. 

Lennon v. Napper (1802) 2 Sch. & Lef. 082. 
— L.C., followed. 

Tilley r. Thomas (1867) L. R. 3 Ch. 61 ; 17 j 
L. T. 422 ; 16 W. R. 166.— L.JJ. 

Lennon v. Napper, considered. 

Nicholson v. Smith (1882) 52 L. J. Ch. 191 ; 
22 Ch. D. 640 : 47 L. T. 650 ; 31 W. R. 471. 

PEARSON, J. — But looking at the case of 
Lennon v. Napper, I am of opinion that the 
passage which I have just read [on p. 685, from 
“The meaning of the parties” down to “only 
object ”] must be held to apply to the practice of 
the Court in Ireland with regard to the renewal 
of leases — a practice which, at the time when 
Lord Redesdale delivered his judgment, had been, 
I think I am got wrong in stating, so -wild that 
the legislature thought it right to restrain it by an 
Act of Parliament, which was professedly passed 
for the purpose of stating under what circum- 
stances only leases might be renewed, and, in 
fact, so far as I understand it^limiting the power 
which the Irish Court of Chancery hail exercised 
formerly of granting indiscriminately renewal of 
leases, when the time within which they ought 
properly to have been renewed had elapsed 
(p. 196). . . . But I do not feel myself justified 
by what I believe to have been the practice and 
the decisions of this Court to adopt Lord Redes- 
dale’s views. — p. 197. 


Keating v. Sparrow (1810)*1 Ball & B.^367. 
— L.C .. d t st i mj u ish ed. 

Att-.-Gen. of Victoria r. 'Ertcrshank (1875) 
44 L. J. V. O. 65 ; L. II. 6 P. C. 354 : 54 W. fi. 
327.— p.C. - <* 

Tardiff v. Robinson (1S19) 27 Boar. 629, n. 
— L.c. : and Morres v. Hodges (1860) 
Beav. 625. — M.R., considered and' dis- 
tinguished. 

Wood’s Estate, In re (1870) 40 L. I. Ch. 59 ; 
L. R. 10 Eq. 572 ; 23 L. T. 430 ; 19 W. R. 59.— 
JAMES, V.-C. 

Tardiff v. Robinson, explained and distin- 
guished. 

Aladdy r. Hale (1876) 3 Ch. D. 327 : 45 
L. J. Ch. 791 ; 35 L. T. 134; 24 W. R. 1005. 

— C.A. 

Tardiff v. Robinson, followed. 

Ranelagh's (Lord) Will, In rc (1881) 53 
L. J. Ch. 689 ; 26 Oil. D. 590 ; 51 L. T. 87 ; 32 
W. R. 714.— PEARSON, J. 

* 

Wood’s Estate, In re (supra). 

See H oilier v. Burne (1873) 42 L. J. Ch. 789 ; 
L. R. 16 Eg. 163 ; 28 L. T. 531 ; 21 W. R. 805.— 
L.c. 

Wood’s Estate, In re, and Hollier v. Burne, 

applicable. 

Hackly v. Bale (1876) 45 L. J. Ch. 791 ; 3 
Ch. D. 327 ; 35 L. T. 134 ; 24 W. R. 1005.— C.A. 
[See extract, supra.} 

• 

Wood’s Estate, In re; Hollier v. Burne; 
aftd Maddy v. Hale, followed. 

Barber’s Settled Estates. In re (1881) 50 L. J. 
Ch. 7(59; 18 Ch. D. 624; 45 L. T. 433; 29 
W. R. 909.— FRY, J. 


Pinch v. Underwood, 33 L. T. 634.- V.-C. ; 
reversed, (1876) 45 L. J. Ch. 522 ; 2 Ch. D. 310 ; 

34 L. T. 779 ; 24 W. R. 6S7.— C.A. 

* 

Pinch v. Underwood, considered. 

Bastin r. Bidwell (1881) 18 Ch. D. 23S ; 44 
L. T. 742.— KAY, J. 


Hare v. Burges (1857) 5 W. R. 585, dis- 
m thiguished. _ 

Finch v. Underwood (1876) 24 W. R. 60/ ; 
45 L. J. Ch. 522 ; 2 Ch. D. 310 ; 34 L. T. 779. 


— C.A. 

JAMES, l.j. — [D istinguished on the ground 
that in that case there was no condition pre- 
cedent.] 


Wood’s Estate, In re; Hollier v. Burne; 
and Maddy v. Hale, followed . 

Ranelagh’s (Lord) Will, In re (18S4) 53 
L. J. Ch. 689 ; 26 Ch. D. 590 ; 51 L. T. 87 ; 82 
W. R. 714.— PEARSON, J. 

Mostyn (Lord) v. Pitzsimmons (1902) 71 L. J. 
K. B. 89 ; [1902] 1 K. B. 512.— WRIGHT, J. : 
reversed, (1903) 72 L. J. K. B. 164 ; [1903] 1 
K. B. 349 : 88 L. T. 7 ; 51 W. R. 257.— C.A. 


Berkeley v. Hardy (1826) 8 D. & R. 102 ; 

5 B. & O. 355 ; 4 L. J. (o.S.) K. P>. 184 ; 
• 29 R. R. 261. — k.b. ; Cardwell v. Lucas 
(1836) 2 M. & W. Ill ; 6 L. J. Ex. 52.— 
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Cooch v. Goodman, explained. 

Doe d . Marlow n. Wiggins (1S43) 4 Q. B. 367 ; 
3 (4. & ]^ 504 ; 12 L. J. Q. B. 177 ; 7 Jnr. 529. 
— Q.B. .7 

Coocli y. Goodman, questioned. 

Wheatley v. Boyd (1851) 7 Ex. 20. 

PARKE, B. — The authority of that decision 
may he questionable. All the law on this sub- 
ject was considered in a late case ini this Court : 
Pi f man v. Woodbury (3 Ex. 4). — p. 21. 

Pitman vf' Woodbury (1848) 3 Ex. 4, 
r applied. 

~ Wheatley r. Boyd (1851) 7 Ex. 20. — EX.; 
Swatman r. Arabtar (1852) 8 Ex. 7 2 ; 22 
L. J. Ex. 81 . — ex. 

° Pitman v. Woodbury and Swatman v. 
Ambler, distinguished. 

Morgan v. Pike (1854) 14 C. B. 473 ; 2 C. L. R. 
696 ; 23 L. J. C. P. 64 ; 2 W. R. 193.— C.P. 

Swatman v. Ambler, adopted hut dis- 
tinguished. 

Babington c. O’Connor (1887) 20 L. R. Ir. 
246.— Q.B.D. 

Burchell v. Clark, 45 L. J. C. P. 671 ; 1 
0. P. D. 002 ; 35 L. T. 372 ; 25 W. R. 8 .— C.P.D.; 
reusrsed, (1876) 46 L. J. C. P. 115 ; 2 C. P. D. 
88 ; 35 L. T. 690 ; 25 W. R. 334.— C.A. 

Friary, Holroyd and Healey’s Breweries v. 
Singleton (1898) 68 L. J. Ch. 13; [1899J 1 Oh. 
86 ; 79 L. T. 465 ; 47 W. li. 93.— romjsr, J* ; 
reversed on facts, (1899) 68 L. J. Ch. 622 ; 
[1899] 2 Ch. 261 ; 81 L. T. 101 ; 47 W. R. 662.— 

C.A. BINDLEY, M.R., SIR P. H. JEUNE and 
RIGBY, L.J. r 

Feret v. Hill (1854) 23 L. J. C. P. 185 ; 15 
C. B. 207 ; 2 C. L. R. 1366 ; 18 Jur. 1014 ; 
2 W. R. 493.— C.P. 

JJisii aguish r.d, Taylor r. Chester (1869) 38 
L. J. Q. B. 225 ; L. R. 4 Q. B. 309, 314; 10 

B. A S. 237 ; 21 L. T. 359. — Q.B. ; adopted , Fisher 
i). Tull y (1878) 47 L. J, P. C. 59 ; 3 A<pp. Cas. 
627, (539 ; 38 L. T. 23(5.— P.C, 

Cosser v. Collinge (1832) 3 Myl. & K. 283 ; 
l L. J. Ch. 130. — M.R., explained. 

Hyde r. Warden (1877) 47 L. J. Ex. 121 ; 3 
Ex. D. 72 : 37 L. T. 567 ; 26 W. ft. 201. — CA. 

brett, l.j. — ... We think it may be con- 
sidered as settled that the principle of that case 
can only be applied where, as, indeed, was the fact 
in Cosser v. Collinge the defendant had a fair 
opportunity of ascertaining for himself the pro- 
visions of the original lease : see Groscenor v. 
Green (28 L. J. Ch. 173) and Smith v. Capron 
(19 L. J. Ch. 322). In the present case there 
was no such fair opportunity before the copy 
lease was sent to the defendant’s solicitor. — 
p. 127. 

Cosser v. Collinge, distinguished. 

Porter m. Drew (1880) 49 L. J. C. P. 482 ; 5 

C. P. D. 143; 42 L. T. 151 ; 28 W. R. 672 ; 44 
J. P. 267.— C.P.D. 


Andrews v. Hailes and Doe d. Croft v. . 
Tidbury, principle applied. 

Att.-Gen. vr Tomline (1877) 46 L. J. Ch. 654 ; 

5 Ch. D. 750, 766 ; 36 L. T. (584 ; 25 W li. 802. 

—PRY, J. 

Ward (Lord) v. Lumley (1860) 22 L. J. Ex. 

322 ; 5 H. &: N. 87 ; 1 L. T. 376 ; 8 W. ST 
184. — EX. 

Appeared, Ward (Lord) r. Lumley (1860) 29 
L. J. Ex. 322 ; 5 H. & N. 656 ; 2 L. T. 158 ; 8^ 
W. R. 184. — EX. ; dictum explained and itCc 
applied , Shaw r. Lomas (1888) 59 L. T. 477 ; 52 
J. P. 821. — FIELD and WILLS, JJ. ^ 

3. Yearly Tenancies. 

Browne v. Warner (1807, 1808) 14 Yes. 
156, 409. — L.C., folio teed. 

King's Leasehold Estates In re, East London 
Ry., Ex parte (1873) L. R. 16 Eq. 521 ; 29 L. T. 

288 ; 21 W. R. 881.— MALINS, V.-C. 

Browne v. Warner and King’s Leasehold 
Estates, In re, East London Ry., Ex 

p ar t e , distinqu i shed. 

Wood 7’. Beard (1876) 2 Ex. D. 30 ; 46 L. J. 

Q. B. 100 ; 35 L. T. 866. 

cleasby, B. — These authorities do not apply 
to the present case, by reason of the additional 
condition (in the present case) “ so long as the 
lessor has power to let.” 

Browne v. Warner and Wood v. Beard, dis- 
tir) gui shed. 

King's Leasehold Estates, In re, East London 
Ry., Ex parte, adopted. 

Ivusel Watson (1878) 47 L. J. Ch. 825 ; XI 
Ch. D. 129.— V.-C.; affirmed, (IS79) 48 L. J. Ch. 

413 ; 11 Ch. D. 129 ; 27 W. R. 7*4.— C.A. 

Browne v. Warner, followed. r r 

King’s Leasehold Estates, In re, East London 
Ry.,*jEx parte, commented upon. 

Kusel v. Watwon, distinguished. 

Cheshire Lines Committee r. Lewis (1880) 50 
L. J. Q. B. 121 ; 44 L. T. 293 ; 45 J. P. 404.— C.A. 

BRETT, L.J. — Kusel v. Watson is not in point 
here, because there, beyond all doubt, there was 
an express agreement for a lease of which 
specific performance could be granted. I do 
not express an opinion whether the decision in ^ 
Re King's Leasehold Estates was rigid or wrong, 
but 1 must say that in my view Vice-Chancellor 
Malins did not truly interpret what was said by 
Lord Eldon in Brawn# v. Warner. — p. 129. 

Browne v. Warner, "followed . 

Zimbler r. Abrahams (1903) 72 L.J. K. B. 103 ; 
[1903] 1 K. B. 577 ; 88 L. T. 46 ; 51 W. R. 343. 
—C.A. 

Cheshire Lines Committee v. Lewis ( supra ), 
considered. * 

Zimbler r. Abrahams (1903) 72 L. J. K. B. 103 ; 
[1903] 1 K. B. 577 ; 88 L. T. 46 ; 51 W. R. 343.** 
—C.A. 

Parker v. Taswell (1S58) 27 L. J. Ch. 812 ; 2 
De G. & J. 559 ; 4 Jur. (N.S.) 1006; 6 
W it. 60S.— L.C. 
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Doe cl. Cates y. Somerville (18:16) <5 B. & C. 
12fi : 9 D. & R. 100 ; 5 L. J. (o.s.) K. B. 
28. — K.B.. adopted I 

Reg. Halifax (1855) 24 L. J. M. 0. 65 ; 4 
El. & Bm547 ; 3 C. L. R. 843 ; 1 Jur. (n.S.) 181 ; 
3 W. R. 239.— Q.B. ' ' 


Doe cl. Cates v. Somerville, followed. 

>’ Keefe r. Walsh (1880) 8 L. R. Ir. 184. — C.A. 


Oakley v. Monck (I860) 4 H. & C. 251 : 35 
L. J. Ex. 87 ; L. R. 1 Ex. 159 ; 12 Jill*. 
(N.S.) 213 ; 14 L. T. 20 ; 14 W. R. 406.— 
ex . ch ., distinguished. 

Wyatt i*. Cole (1877) 36 L. T. 613. — C.P.D. 

Bennett v. Ireland (1S58) El. Bl. & El. 326 ; 
28 L. J. Q. B. 48 : 4 Jur. (n.S.) 1104.— 
Q.B., adopted. 

Swain r. Ayres (18S8) 57 L. J. Q. B. 428 ; 21 
Q. B. D. 289 : 36 W. R. 79S. — C.A. ESHER. M.B., 
LINDLEY and LOPES, L.JJ. ; affirming 52 J. P. 
500.— CHARLES. J. 

Bisl^pp v. Howard (1823) 3 D. & R. 21)3 : 2 
B. & C. 100 ; 1 L. J. (o.S.) K. B. 243 ; 26 
11. R. 291. — K.B., diet a considered. 

Doe d. Clarke r. Smarridge (1845) 7 Q. B. 957 ; 
14 L. J. Q. B. 327 ; 9 Jur. 781.— Q.B. 

Bishop v. Howard, distinguished. 

Doe d. Lord r. Crago (1848) 0 C. B. 90 ; 17 
L. J. C. P. 263.— c.P. 

Doe d. Davenish v. Moffatt (1850) 15 Q. B. 
257 ; 19 L. J. Q. B. 438 ; 14 Jur. 935.— 
Q.B. , followed. 

Tress v. Savage (1854) 4 E. & B. 36 ; 23 L. J. 

* Q. B. 339 ; 2 C. L. R. 1 315 ; IS Jur. 680 ; 2 W. R. 
564.— Q.B. # 

Tress v. Savage, folloimt. 

Martin r. Smith (1874) 43 L. J. Ex. 42 ; L. R. 
9 Ex. 50 : 30 L. T. 268 ; 22 W. R. 336.— EX. 

Freeman v. Jewry (1826) M. & M. 19 . — k.b., 

questioned. 

W<*)dcock v. Nuth (1832) 8 Bing. 170 ; 1 M. & 
Scott, 317.— O.P. 

ALDERSON, J. — If this case depended on the 
principle said to have been laid down by Lord 
Ten ter den in Freeman v. Jewry, I should pause 
before I gave it my assent. But ir is not neces- 
sary to decide that point; for though under 
some circumstances a man may become tenant 
by act of law. the lessor may afterwards accept 
another tenant in his stead. — p. 174. 

• Right d. Flower v. Derby (1786) 1 Term 
Rep. 159; 1 R. K. 169; and Roe d. 
Dnrant v. Doe (1830) 6 Bing. 574 ; 4 M. & 
P. 391 ; 8 L. J. (O.S.) C. F. 227 ; 31 R. R. 
499. — C.P., followed. 

Morgan r. Davies (1878) 3 0. P. D. 260 ; 26 
W. R. 816.— C.P.D. 


Right d. Flower v. Derby, followed. 

Dougal r. McCarthy (1893) 62 L. J. Q. B. 462 ; 
[1893] 1 Q. B. 736 ; 4 il. 402 ; 68 L. T-699,: 41 
W. R. 484 : 57 J. P. 597. — C.A. ESHER. M.R., 
lopes and smith, l.jj. 

* r 

Rogers v. Kingston Dock Co. (1864') 34 L. J. 
Ch. 165; 11 L. T. 46§.— L.C.. distin- 
guished. 

Morgan /■ Davies (1878) 3 Q, F. D. 260 ; 26 
W. It. 816.— C.P.D. * ' * 

Tomkins v. Lawrance (lJ33l^ 8 Car. & P. 729, 
discussed. * 

Reg. v. Thornton (Township) (i860) 29 L.^ 
M. C. 362 ; 2 El. & El. 7SS; 6 Jur. (N.S.) 799 ; 2 
L. T. 212 ; 8W. R. 435. 

Crompton, J. — in this case it was considered 
that a tenancy from year to year recommenced' 
every vear ; but the contrary was held in Doe d. 
Hull v. Wood (14 M. & W. 682 ; 15 L. J. Ex. 
41). . . . Though some doubts may once have 
existed as to whether, in the case of a tenancy 
from year to year, therarwas a fresh tenancy at 
the end of each year, it is now clear beyond all 
doubt that the same tenancy- cominues till the 
one or other of the parties determines it at his 
pleasure : and the same principle must apply to 
any shorter tenancy, ms from week to week. — 
p. 161. 

Tenancies for Smaller Terms . 

# Carpenter v. Colins (1604) Yclv. 73, principle 
applied. 

Pinhorn r. Soustcr (1853) 8 Ex. 763 ; 22 L. J. 
Ax. 266 ; 16 Jur. 1001 ; 1 \V. It. 3»6.— EX. 

Doe d. Jones v. Jones (1830) 10 B. & C. 718 ; 

8 L.J. (o.S.) K. B. 310. — k.b. ; and Doe 
d. Nicholl v. M-Kaeg (1830) 10 B. & C. 
721. — K.B. , applied. 

Spurgin •/:. White (1860) 7 Jur. (n.S.) 15 ; 3 
L. T. 609 ; 9 W. R. 266.— V.-C. 

Day v. Day (1871) 40 L. J. P. C. 35 ; L. R. 

3 P. C. 751 : 24 L. T. 83-3 ; 19 W. R. 1017. 
— P.C., dictum doubted. 

Jarman r. Hale (1899) 68 L. J. Q. B. 6S1 ; 
[1899] 1$. B. 994.— DARLING- and CHANNELL, jj. 

channell, J. — It is not necessary to express 
a definite opinion now as to whether the passage 
which has been cited from the judgment of the 
P. Q. in Dap t. Day is good law, and whether it 
is consistent with the judgment* of the Ex. Ch. 
in Turner v. Doe d. Bennett (9 M. k W. 643 ; 11 
L. J. Ex. 453). I will only say that I am not myself 
clear that the passage is well founded. It seems 
to me that when a definite acknowledgment has 
been obtained from the tenant that he is holding 
with the owner's permission, it is all that is 
wanted. — p. 683. 

4. Rent. 

Vesey y. Bodkin (1825) Jones 339 . — ex. ; 
reversed, (1830) 4 Bli. (N.S.) 64 ; 1 Dow & Cl. 
456. — H.L. (IR.). 

^rowne v. Amyot (1844) 3 Hare 173; 13 
L. J. Ch. 232. — v.-C., approved. 

Beer r. Beer (1852) 12 C. B. 60 ; 21 L. J. C. P. 
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Brown y. Candler (1831) 9 L. J. (o.s.) C'h. 
212. — L.C., followed. 

Mills Trumpcr (1869) L. It. 4 Oh. 320; 20 
L. T. 384 ; 17 W. B. 428.— L.JJ. 

Fitzgerald y. Portarlington (Lord) (1S35) 
1 Jones Ir. Ex. B. 431. — ex. eq., ex- 
plained . r 

Smith ail'd Hartogg, In re, Official Keceiver, Ex 
p«*o (1895) lens,. 641 ; 73 L. T. 221 ; 44 W. E. 
79 ; 2 Manson 400. 

VAUGHAN wsllIams, j. — A ll that was decided 
ill Fitzgerald v. Portarlington ( ’Lord ) was that 
Hffie tenant had an equity to have the ejectment 
restrained, he being^reacly and willing to carry 
out the substituted agreement. . . . What you. 
^ have here is not an agreement for a new tenancy, 
" Gut a collateral agreement to accept payment of 
rent at a reduced rate if paid at the proper times, 
and it has not been paid at the proper times. 
The consequence of that is, that the right to the 
rent reserved under the lease remains unaffected, 
and also .the right of ^distress incident to such 
rent. — p.*642. 

Hearn v. Tomlin (1793) 1 Peake 3sT. P. 253. 
— iv.B. ; Kirtland v. Pounsett (1809) 2 
Taunt. 145 ; and Hull v. Vaughan (1818) 
6 Price 157. — ex., o7mrve.il upon. 
Winterbottom r. Ingham (1845) 7 Q. B. 611 ; 
14 L. J. Q. B. 298 ; 10 Jur. 4. — q.b. 

Paradine v. Jane (1647) Aleyn, 26. — K.B. 
Rule applied , Atkinson v. Eitchic (1809) 10 
East, 530. — K.B. ; Lloyd r. Guibevt (1865) 35 
L. J. Q. B. 74 ; L. E. 1 Q. B. 115 ; 6 B. & S. 100; 
13 L. T. 602. — EX. CH. ; discussed, Clifford (Lord) 
v. Watts (1870) 40 L. J. O. T. 36 ; L. E. 6 0. P. 
S77 ; 22 L. T. 717; 18W.R. 925.— C.P. ; adopted, 
Carstaim r. Taylor (1871) 40 L. J. Ex. 129 ; L. E. 
6 Ex. 217 ; 19 W. li. 723. — EX. ; questioned mid 
not applied, The Teutonia (1871) 41 L. J. Adm. 
4 ; L. E. 3 A. & E. 394, 411.— ADM. (affirmed 
P.C., see Shipping); limited Jackson v. Union 
Marine Insurance Co. (1874) 44 L. J. G. P. 27, 
39 ; L. E. 10 0. P. 125, 139 ; 31 L. T. 789 ; 23 
W. R. 169 ; 2 Asp. M. C. 435.— EX. CH. ; explained, 
Wear River Commissioners r. Adamson (1877) 47 
L. J. Q. B. 193 ; 2 App. Cas. 743 ; 37 L. T. 543 : 
26 W. E. 217. — H.L. (E.) ; rule applied Sheffield 
Waterworks Co. ■??. Carter (1882) 51 L. J. M. C. 
97 ; 8 Q. B. I). 632 ; 30 W. E. 889 ; 46 J. P. 548. 
— MATHEW and CAVE, JJ. ; Jacobs v. Credit 
Lyonnais (1884) 53 L. J. Q. B. 156 ; 12 Q. B. D. 
589 ; 50 L. T. 194 ; 32 W. E. 761.— C.A. 

Smith v. Baleigh (1814) 3 Camp. 513, 
applied. 

Upton -v. Towncnd (1855) 17 C. B. 30; 25 
L. J. C. 1\ 44 ; 1 Jur. (N.S.) 10S9 ; 4 W. E. 56. 
— O.P. 

Stokes v. Cooper (1814) 3 Camp. 514, n., 
questioned. 

Reeve Bird (1834) 1 C. M. & E. 31 ; A Tyr. 
612 ; 3 L. J. Ex. 282.— PAKKE, B. 


Swansea Bank v. Tfiomas (1879) 48 L. J. Ex 
344 : 4 Ex. U. 94 ; 40 L. T. 558 ; 27 W. E. ~ 
491. — gx. D., considered. 

Hopkinson r. Lovering (1883) 52 L. J. Q. B. 

391 ; 11 Q. B. D. 92 ; 47 J. P. 519. — D V NMAN, j. 

Swansea Bank v. Thomas, followed. 

Wilson, In re, Hastings (Lord), Ex parte (18937** 

62 L. J. Q. B. 628 ; 5 E. 455 ; 10 Morrell, 219. — 

V. WILLIAMS, J. 

Swansea Bank v. Thomas, explained. <-0 
Wilson, In re, Hastings (Lord), Ex parte, 
explained and distinguished.. 

Howell, In re, Mandelberg, Ex parte (lS5o)^64 
L. J. Q. B. 454 ; [1895] 1 Q. B. 844 ; 15 E. 372 ; 

72 L. T. 472 ; 43 W. E. 447 ; 2 Manson, 192.— 
VAUGHAN WILLIAMS, J. 

Swansea Bank v. Thomas and Wilson, In re, 
Hastings, Ex parte, approved. 

Glass r. Patterson [1902] 2 Ir. E. 660. — K.B.D., 
KENNY, J., dissenting. 

Binns, In re, Hale, Ex parte (1875) 45 
L. J. Bk. 21 ; 1 Oh. B. 285 ; 33 L.T. 706 ; 

24 W. E. 300. — BK., followed. 

Howell, In re, Mandleberg, Ex pa;«f-e (1895) 

64 L. J. Q. B. 454 ; [1895] 1 Q. B. 844 ; 15 E. 

372 ; 72 L. T. 472 ; 43 W. E. 447 ; 2 Manson 
192 . — williams and Kennedy, jj. 

Att.-G-en. v. Stephens, 24 L. J. Oh. 694 ; 1 K. 

& J. 724 ; 3 Eq. K. 1072 ; 1 Jur. (N.S.) 1039 ; 

3 W. E. 649.— V.-O. ; reversed, (1855) 6 Dc G. M. 

& G. Ill ; 25 L. J. Oh. 888 ; 2 Jur. (N.S.) 51 ; 
4W.E.191.— L.O. 

Williams v. Bartholomew (1798) 1 Bos. & P. 

326 ; 4 E. E. 81, adopted. 

JDoe d. Lord r. Crago (1848 )*G C. B. 90 ; 17 
L. J. C. P. 263.— C.P. 

Hitchings v. Thompson (1850) 5 Ex. 50 ; 19 
L. J.=Ex. 146, considered. 

Att.-Gen. r. Stephens (1855) 25 L. J. Ch. 888 ; 

6 He G. M. & G. Ill ; 2 Jur, (N.S.) 51 ; 4 W. E. 
191.— L.C. 

Hitchings v. Thompson and Cox v. Knight 
(or Knight v. Cox), 18 C. B. 645 ; 25 L. J. 

C. P. 314, applied. 

Carlton r. Bowcock (1884) 51 L. T. 659. — 
CAVE, «T. * * 

Crouch v. Fastolfe (1680) Sir T. Raym. 418, 

distinguished. 

Buskin v. Edmunds (1595 — 1598) Cm. Eliz. 
415, 535, com. minted upon adversely. 

Haldane nr. Johnson (1853) 22 L. J. Ex. 2G4 ; 

8 Ex. (589 ; 17 Jur. 937. — EX. 

Fryer v. Coombs (1840) 11 A. & E. 403 ; 4 
P. & I). 120, n. — Q.B., approved. 

Vigors ■ e . St. Paul’s Bean (1849) 19 L. J. Q. B. 

84 ; 14 Q. B, 920 ; 14 Jur. 1017 .— ex. CH. 

Howard v. Shaw (1841) 8 M. & W. 118, 122.^ 
— EX., observations applied. 

Crouch v. Tregonning (1872) 41 L. J. Ex. 97 ; 

L. E. 7 Ex. 88 ; 26 L. T. 286 ; 20 W. E. 536.— EX. 

Haldane v. Johnson (1853) 22 L. J. Ex. 264 ; 
o /two . i7 Tnv 037 — by 'referred, to .* * 
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Bayley y. Bradley (1847) 5 C. €3. 396 ; 16 ] 
L. J. 0. P. 206. — C.P., adopted. 

Leigh 'i\ Dickeson (1883) 53 L. (jT. Q. B. 120 : 
12 Q. JB. D. 194. — POLLOCK, E. : Leigh r. 
Dickeso]^(lS84) 51 L. J. Q. B. 18 ; 15 Q. B. D. 
60 ; 52 L. T. 790 ; 33 W. R. 538.— C.A. 

^ Poulteney v. Holmes (1721) 1 Str. 405. — 
K.B., adopted . 

Baker r. Gostling (1S34) 1 Bing. (N.c.) 19 : 3 
^ J. 0. P. 292.— C.P. 

Poulteney v. Holmes, questioned. 

Bwffett Eolph (1845) 14 M. k W. 348 ; 14 
L. J. Ex. 308— EX. 

PARKE, B. — The case of Poulteney v. Holmes 
is certainly a very doubtful authority. If this 
objection could be cured there ought, not to be a 
new trial ; and it might be cured if Poulteney v. 
Holmes be good law : but it is very questionable 
whether that case be good law, especially since 
the decision of the Court of Common Pleas in 
Parmenter y. Webber (8 Taunt. 593). It is very 
difficult to say that, because an agreement is by 
parol, and therefore cannot operate as an assign- 
ment, it is to be construed to give a less interval 
than the parties intended. I think that doctrine 
cannot be sustained, and therefore that, if the 
plaintiff went down to a new trial, there would 
be a verdict against her. — p. 352. 

Poulteney v. Holmes, sustained. 

Pollock v. Stacey (1S47) 9 Q. B. 1033 : 16 L. J. 
Q. B. 132; 11 Jur. 267.— Q.B. 

DENMAN, C.J. (for the Court). — Upon this 
review of the authorities, we do not consider 
that the case of Poulteney v. Holmes has been 
overruled. — p. 1035. 


Pollock v. Stacey, considered and distin - 
quished . 

Beardman r. Wilson (1868) L. E. 4 <C, P. 57 ; 38 
L. J. C. P. 91 ; 19 L. T. 282 ;7 W. E. 54.— C.P. 

[The question in the case was whether an 
underlease for the whole of the residue of the 
original term necessarily amounts to an assign- 
ment, and it was argued that in Pollock v. Stacey 
it was held that the relation of landlord and 
tenant may be created by a lease of all the 
lessor’# interest.] 

1 bovill, C.J. — No doubt the question was 
sought to’ be in some degree raised in Pollock 
v. Stacey , but there the action was brought for 
use and occupation, and it was not necessary 
that there should have b£en any actual demise 
or assignment. The only question was whether 
the person in occupation was liable to payment. 
There was no deed in that case which could act 
as an assignment, and the Court say , £{ the parties 
intended to contract the relation of landlord and 
tenant. This they were at liberty to do by law ; 
and we therefore carry their lawful intentions 
. into effect.” The case was decided on its special 
circumstances and is no authority in support of 
Mr. Pollock’s contention. 

Newcome v. Hardy (1690) Garth. 161 ; and 
Lloyd v. Langford (1677) 2 Mod. 174. 


Newcome v. Hardy, applied. 

Williams r. Hayward (1859) 1 El. k El. 1040 ; 
28 L. J. Q. B. 374 ; 5 Jur. (N.S.) 1417 ^ W. E. 
563.-J-Q.B. 

Braithwaite v. Cooksey (1790) 1 H. Bl. 465 ; 

2 E. E. 807 — distinguished. 

Turner r. Barnes (1862) 31 L. J. Q. B. 170 ; 2 

B. Sc S. 435 ; 9 Jur. (N.S.) 199 : 10 W.E-^561. — Q.B. 

Keen v.*Priest (W?59) 2S L. r J. Ex. 157,$ 4 
H. & N. 236 ; 7 W. E. 376.— EX., applied. 
Johnson c. Lancashire and Yorkshire By. (1S7S) 

3 C. P. D. 499 ; 39 L. T. 448 ; 27 W. R. 459.— 

C. p.d. * 

Anderson v. Midland By ."(1801) 30 L. J. Q. B. 
94 ; 3 El. k El. 014 ; 7 Jur. (N.S.) 411 ; 3 
L. T. 809. — Q.B., discussed and approved 
Kearslev r. Philips (18S3) 52 L. J. Q. B. 5S1 : 
11 Q. B. D. 021 ; 49 L. T. 435 : 31 W. E. 909.— C.A. 

5. Use and Occupation. 

Standen v. Chrismas*(1841) 10 Q. B. 135 ; 
16 L. J. Q. B. 265 ; 11 Jur. 6G4.— Q.B., 
held erroneous. 

Churchward v. Ford (1857) 26 L. J. Ex. 354 ; 
2 H. & N. 446 ; 5 W. E. 831.— EX. . 

beam well, B. — In Hcllier v. Silica x (infra) 
the Court thought that the occupation was by per- 
mission of the plaintiff. In Standen v. Chrumas 
there had not onlv been a notice to pay rent to the 
plaintiff, but the' defendant had afterwards paid 
rent to him ; and the Court were in error in 
saying that to give the action for use and occu- 
pation the relation of landlord and tenant need 
not subsist between the parties. The word 
“landlord” implies not the mere _ lordship or 
ownership of the soil, but the relationship to a 
tenant ; and in Webster’s Dictionary a landlord 
is defined to be a person who has tenants under 
him. And so in Johnson’s Dictionary. — p. 356. 

Standen v. Chrismas, adopted. 

Smith «. Eggington (1874) 43 L. J. C. P. 140 ; 
L R. 9 C. P. 145 ; 30 L. T. 521.— C.P. ; and 
Phillips.*. MiEer (1875) 44 L. J. C. P. 265 ; 
L. E. 10 C. P. 420.— EX. CH. 

Hellfer v. Sillcox (1850) 19 L. J. Q. B. 295 ; 
14 Jur. 573.— Q.B. 

Referred to Churchward *. Ford (1857) 26 
L. JlEx. 354 ;*2 H. k N. 446 ; 5 W. R. S3L— 
EX., supra ; adopted Phillips *. Homfray (1883) 
52 L £ Ch. 833 ; 24 Ch. D. 439 ; 49 L. T. o ; 32 
W. R. 6.- 


Churchward v. Ford (1857) 26 L. J. Ex. 
354; 2 H. & N. 446 ; 5 W. E. 831. — EX., 
approved and applied. 

Howe v. Scarriott (1859) 28 L. J. Ex. 32o ; 4 
H & N 723. — EX. ; Sloper «. launders (I860) 
29 L. J." Ex. 275.— EX. ; Phillips r. Homf ray 
(1883) 52 L. J. Oh. 833 ; 24 Ch. I). 439 ; 49 L. T. 
5 ; 32 W. E. 6. — C.A. 

Coggan v. Warwicker (1852) 3 Oar. & K. 
40 — eblk, J. ; and Smith v. El&ndge 
.(1854) 15 C. B. 236 : 2 O. L. E. 855.— 
C.P., foliotoed. 
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Birch v. Wright, observation cited. 

Do Nichols v. Saunders (1870) 39 L. J. C. P. 
297 ; L.*U. 5 0. P. 589 ; 22 L. T. GUI ; IS W. R. 
1106— C.P. f 

Birch y. Wright, adoptM. 

Phillips r. Homfrav (1883) 52 L. J. Oh. 833 ; 
24 Ch. D. 439 ; 49 L.*T. 5 ; 32 W. R. G. — C.A. 

Balls v. Westwood (180$) 2 Camp. 11, owsr- 
* ruled. * Q 

Mountnoy t». Collier (1853) 1 El. & Bl. 630 ; 22 

L. J. Q. B. 124 flf Jur. 1503 ; 1 W. It. 179. 

rlSBLE, J. — Halls y. is an authority to 

^ihe contrary ; but there are numerous autho- 
rities to show that a* ten ant is not estopped from 
showing that his landlord’s title has expired. 
_^rp. 639. 

Tomlinson v. Day (1823) 5 Moore, 558 ; 2 
Br. & B. 680 ; 23 E. R. 541.— C.P., dis- 
tinguished. 

Neale r. Mackenzie (1837) 6 L. J. Ex. 263 ; 1 

M. & W. 747 ; 1 Gale, $19. — EX. CH. 

Harding y. Crethorn (1793) 1 Esp. 57, 
appro red. 

Christy v. Tancred (1842) 9 M. &; W. 438 ; 11 
L, J. Ex. 109. — ex., considered. 

Henderson r. Squire (1869) 3S L. J. Q. B. 73 ; 
L. E. 4 Q. B. 170 ; 10 B. & S. 183 ; 19 L. T. 601 ; 
17 W. E, 519.— Q.B. 

BLACKBURN", J . — Christy v. Tancred wasHhe 
case of a tenaut holding over, and in that case the 
Court of. Exchequer, including Parke, B., held 
that the co-tenants were liable in an action f<Sr 
use and occupation. In the same case, as reported 
9 M. & W. }>. 447, Parke, B. doubted whether there 
might not be a distinction between the case of a 
co-tenant and that, of an under-tenant, but no 
doubt was ever raised whether Lord Kenyon was 
right in what he laid down. — p. 75. 

Evans v. Evans (1835) 3 A. & E. 132; 1 
H. & W. 239. — K.B., cm plained and dis - 
Unit ui shed. 

Eisher r. Marsh (1865) 6 B. & vS. 411 ; r 34 L. J. 
Q. U. 177 ; 11 .Jur. (N.S.) 795 ; 12 L. T. 604 ; 13 
W. It. 834. — Q.B. • 

Evans v. Evans and Eisher v. Marsh con- 
sidered. 

Wood v. Baxter (1883) 49 L. T.-45. — Q.B. 3^ 

Pinero v. Judson (1829) 3 M. & P. 497 ; 6 
Bing. 206; 8 L. J. (O.S.) C. P. 19; 31 
R. E. 388.— C.P., applied. 

Atkins r. Humphrey (1846) 2 C. B. 654; 3 
D. & h. 612 ; 15 L. J. C. P. 120.— C.P. 

How v. Kennett (1835) 4 L. J. K. B. 220 ; 8 
A. & E. 659 ; 5 N. & M. 1 ; 1 H. & W. 
391. — K.B., adopted. 

White r. Hunt (1870) 40 L. J. Ex. 23 ; L. E. 
6 Ex. 23, 34 ; 23 L. T. 559. — EX. [See extract, 
ante, vol. i, col. 192.] 

Atkins v. Humphrey (1S46) 2 C. B. 654 ; 
3 D. & L. 612 ; 15 L. J. C. P. 120, dictum 


a case there is no reason why the party so 
taking, inasmuch as he keeps another from the 
occupation, should not be liable under the 
statute.”] j* 

paeke, B. — That dictum- is certainly at vari- 
ance with the cases of Nation and Tozer (1 C. M. 

& E. 172) and Edge v. Strafford (1 C. & J. 397^*» 
in the latter of which it was expressly held that 
an entry is necessary. — p. 554. 

Pope v. Biggs (1829) 7 L. J. (o.s.) K. B. 246 a* 
9 B. & C. 245 ; 4 Man. & Ey. 193. ^ 

Commented on Evans r. Elliot (1S38) 9 A. & E. 
342. — Q.B. ; approved Boodle v. Cambell (1^44) 
13 L. J. C. P. 142 ; 7 Man. & G. 3S6 ; S Scott 
(N.R.) 104 ; 2 D. & L. 66 ; 8 Jur. 475.— C.P. ; 
observed upon Wilton r. Dunn (1851) 21 L. J. 

Q. B. 60 ; 17 Q. B. 294 ; 15 Jur. 1104.— Q.B. 

Waddilove v. Barnett (1836) 2 Bing, (n.c.) 
538 ; 4 D. P. C. 347 ; 2 Scott 763 ; 1 
Hodges 395 ; 5 L. J. O. P. 145. — c.P., 
commented on. 

Evans r. Elliot (1838) 9 A. & E. 342. — Q.B. 

Waddilove v. Barnett, disapproved. 

Wilton v. Dunn (1851) 17 Q. B. 294 >21 L. J. 

Q. B. 60; 15 Jur. 1104. ' 
patteson, J. — I cannot comprehend how a 
right of action for the rents already due should 
be vested in the mortgagor before the notice ; 
and the notice should undo that vested right of 
action, and set up in lieu of it a right of action 
in the mortgagee. It was said so in Waddilove 
v. Barnett , but that case is beyond my compre- 
hension. — p. 301. 

6. Termination* of Tenancy. 

Notice to Quit. 

Thunder d. Weaver v. Belcher (1803) 3 
East, *449. — K.B., adopted. 

Gibbs v. CruiksVank (1873) 42 L. J. C.P. 273 ; 

L. E. 8 C. P. 454 ; 28 L. T. 735 ; 21 W. E. 734. 
—C.P. 

Doe d. Grubb v. Grubb (1826) 8 L. J. (o.s.) 

K. B. 321 ; 5 J>. &; C. 457.— K.B., dis- 
cussed. 

Howard r. Howard (1892) 32 L. E. Ir. ^54. — 
Q.B.D. ; affirmed C.A. 

Doe d. Gray v. Stanion (1836) 1 M. & W. 
695 ; 2 Gale 154; 5 L. J. Ex. 253.— EX. ; 
and Doe d. Culvert v. Prowd (1828) 4 
Bing. 557 ; 1 M. & P. 480 ; 29 B. E. 624. 

— C.P., observations applied. 

Vivian v. Moat (1881) 50 L, J. Ch. 331 ; 16 
Ch. D. 730 ; 44 L. T. 210 ; 29 W. E. 504,— 
FRY, J. 

Doe d. Gray v. Stanion, dictum applied. 

Ellis Rogers (1885) 29 Ch. D. 661 ; 53 L. T. 
377.— C.A. 

Wilkinson v. Calvert (1S78) 47 L. J. C. P. 
679 ; 3 C. P. D. 360 ; 38 L. T. 813 ; 26 
W. E. 829.— COLERIDGE, C.J., followed . 
Barlow v. Teal (1885) 54 L. J. Q. B. 564 ; 15 

~ “ ' *'* 1 " ,TT "*"* K I , K/1 ^ 
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Doe d. Mann v. Wafters (1830) 10 B. & C. 

626 ; 5 M. i: Ey. 357 : S L. J. (o.S.) 

K. B. 297. — K. n. applied. | 

Doe ^Lyster r. Goldwin (1841) 2 Q. B. 143 : 
1 G. & D^t63 ; 10 L. J. Q. B. 275 .— q.b. 

Doe cl. Mann v. Walters, considered. 
"^Ancona r. Marks (1862) 31 L. J. Ex. 163 ; 7 
H. & N. 6S6 ; 8 Jur. (N.s.) 516 ; 5 L. T. 753 ; 10 
W. B. 251.— EX. 

Doe d. Lyster y. Goldwin, discussed. 

Doe d. Parsley r. Day (1841) 12 L. J. Q. B. 
86 ; 2 Q. B. 147 ; 2 G. & D. 757 ; 6 Jur. 
913i— Q.B. 

Doe d, Lyster v. Goldwin, observed upon. 

Jones r. Phipps (1868) L. E. 3 Q. B. 507 ; 37 
L. J. Q. B. 198 : 18 L. T. SI 3 ; 16 W. E. 1044 ; 
9 B. & S. 761. 

lush, j. (for the Court). — Doe v. Goldwin was 
cited, where Lord Denman, C. J., in delivering the 
judgment of the Court, laid it down that a mort- 
gagor, who had mortgaged subsequently to the 
demise to the defendant, could not give "a notice 
to quit- in his own name ; the case, however, did 
not call for a decision upon that point. . . . 

This diStum had been adopted in the text-books 
as an authority for the proposition that a notice 
by an agent is bad if it does not state that it is 
given by authority, or in the name of the prin- 
cipal, — a proposition we think too general, and 
which requires the qualification we have adverted 
to. — p. 572, 

Doe d. Lyster v. Goldwin, followed. 

Dibbins r. Dibbins (1 896) 65 L. J. Oh. 724 ; 
[1896] 2 Ch. 348 ; 75 L. T. 137 ; 44 W. E. 595. 

— CHITTY, J. 

Doe cl. Huntingtower (Lord) v. Culliford 

* (1824) 4 D. & E. 249, disapproved. 

Doe d. Eichmond Corporation v. Morphett 
(1845) 7 Q. B. 577 ; 14 L. J. Q. B. &5 ; 9 Jur. 
776. • 

DENMAN, C. J. — I am of opinion that this case 
is not good law. I cannot agree with Bayley, J. 
in altering the language for the purpose of 
making the notice good. — p. 579. 

Doe d. Huntingtower (Lord) v. Culliford, 

^ approved. 

Doe cl. Richmond Corporation v. Morphett, 

dissented from. 

Wride v. Dyer (1899) 69 L. J. Q. B. 17 ; [1900] 
1 Q. B. 23 ; SI L. T. 453 ; 48 W. E. 73 ; 64 J. P. 
118. — RIDLEY and DARLIN&, JJ. 

ridley, J. — I agree . . . with the rule laid 
down by Bayley, J. ' in Doe v. (Milford , that we 
must look at the intention of the landlord, and 
that when language is used which leaves the 
effect of the notice open to doubt, the rule of 
construction is to make it sensible and not 
insensible. In Doe v. Morphett , however, Doc v. 
w Culliford- was treated as bad law, and the prin- 
ciples of construction laid clown in the judgment 
of Bayley, J. were said to be incorrect. I cannot 
agree with that. As it seems to me the judgment 
of Bayley, J. in Doe v. Culliford was quite right, 
and I can find nothing in the principles of inter- 


4 Ex. D. 201 ; 40 L. T. 771 ; 27 W. R. 92S.— C.A., 
BRETT, L.J. dissenting. 

Doe d. Matthews v. Jackson, refenfh to. 

Ahearn v. Bellman, followed. ' 

Burv v. Thompson" (1895) 64 L. J. Q. B. 500 ; 
[1895 j 1 Q. B. 696 ; 14 E. 299 ; 72 L. T. 1S7 ; 
43 W. E. 338 ; 59 J. P. 228.— O.A. ESHER, M.R., 
LOPES and RIGBY, L.JJ. 

7 9 

Thompson v. Mabsrly (1811 j 2 Camp. 5^3, 
folloiced. 

Brown v. Symons (1S60) ST Qr. B. (N.s.) 208 ; 
29 L.J. C. P. 251 ; 6 Jur. (N.s.) 1079 fS \Y. R. 
460— c.p. * 

Thompson v. Maberly, questioned. 

Gardner v. Ingram (1889) 61 L. T. 729; 54 
J. P. 311.— COLERIDGE, C.J. and BOWEN, L.J. -i 

COLERIDGE, C.J.— Mr. Cross relied on Thomp- 
son. v. Maberln . where Lord Ellenborough. C.J. 
stated that if premises are taken for “twelve 
months certain and six months’ notice to quit 
afterwards,’* the tenancy piay be determined by 
a six months’ notice to quit expiring at the end 
of the first year. That case is not, however, quite 
satisfactory, as it appears to have been decided 
on the meaning of the word “certain," and as 
Lord Campbell points out in a note, the decision 
was for the plaintiff on another point, so that 
Lord Ellenborough’s observation was obiter. It 
is true that in JJroum v. St/ owns (supra) in the 
| C. B.. which was an apprenticeship case and 
turned upon the words “for twelve months 
certain,” Thompson, v. Maberly was cited in the 
ai^umcnt, and was not disapproved of. But I 
think that in a ease of a similar agreement where 
the word “ certain” does not occur, it. would be 
very doubtfc.il whether Thompson v. Maberly 
should be treated as an authority. — p. 730. 

Doe d. King v. Grafton (1852) 18 Q. B. 496 ; 
21 L. J. Q. B. 276 : 16 Jur. 833. — Q.B., 
referred to. 

Florence v. Robinson (1871) 24 L. T. 705. — 
C.P. 

Kenlp v. Derrett (1814) 3 Camp. 510 : Doe 
d. King v. Grafton ; and Doe d. Cornwall 
v. •Matthews (1851) 11 C. B. 675, re- 
ferred to. 

Sidebothara r. Holland (1894) 64 L. J. Q. B. 
200 ; [1895] 1 dQ. B. 378 ; 14 R. 135 : 72 L. T. 
62 ; 43 W. R. 228.— C.A. LORD HALSBURY and 
LINDLEY, L.J. ; SMITH, L.J. doubting. 

Kemp v. Derrett and Doe d. King v. Grafton, 

considered. 

Threlfall, In re, Queen’s Benefit Society, Ex 
parte (1880) 50 L. J. Ch. 318 ; 16 Ch. D. 
274 ; 44 L. T. 74 ; 29 W. E. 128.— C.A. 
JAMES, cotton and LUSH, 1*33., followed. 

King v . Eversfield (1897) 66 L. J. Q. B. 809 ; 
[1897] 2 Q. B. 475 ; 77 L. T. 195 ; 46 W. E. 51 ; 
61 J. P. 740.— O.A. ESHER, M.R., SMITH and 
RIGBY, L.JJ. 

rigby, L.J. — Two authorities were cited in 
support of the respondent’s contention [that a 
elausefin an agreement for a lease providing that 
the tenancy may be determined by a three 
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notice was to be sufficient, and 1 feel a difficulty- 
in following tlie argument in these cases. It 
seems tr^iave been to the effect that, the tenancy- 
being a tenancy from year to year, it followed 
that, whether the parties agreed to the contrary 
or not, it could only be putim end to by such a 
notice as the law ordinarily requires in the case 
of such a tenancy, and the parties could not vary 
the chanufcer of the notice rrequisite by agree- 
ment. In Dot*d. Xing y ^Grafton, dlord Camp- 
bell used certain expressions upon which the 
respondent’s coisasel relied, but they appear to me 
to be merely obiter dicta ; and on the other hand 
J^liere is In re Th rdf all , by which we are bound as 
being a decision of the Court of Appeal. It was 
there laid down that the parties to a tenancy from 
year to year may agree to any terms they like with 
"Togard to the notice to quit. It was attempted 
to distinguish that case from the present on 
the ground that there a tenancy from year to 
year was expressly mentioned, but I do not think 
that constitutes any valid distinction. It is a 
clear authority that ft stipulation for a three 
months’ notice to quit is not inconsistent with a 
yearly tenancy. 

Roe d. Jordan v. Ward (1780) 1 H. Bl. 97 ; 
2 R. It. 728. — c.p. ; Doe d. Collins v. 
Weller (1798) 7 Term Rep. 478 ; 4 R. R. 
496 ; Berrey v. Bindley (1841) 3 M. & G-. 
498 ; 4 Scott (N.R.) 61 ; 11 L. J. C. P. 27 ; 
5 Jur. 1061. — c.p. ; Humphreys v. Franks 
(1856) 18 C. B. 328 ; and Doe d. Buddie v. 
Lines (1848) 11 Q. B. 402 ; 17 L. J. Q. B. 
108 ; 12 Jur. 80. — Q.B., discussed ami 
applied. 

Kelly r. Patterson (1874) 43 L. J. C. P. 320 ; 
L. 11. 9 0. P. 681 ; 30 L. T. 842 — o.P r 

Jenner v. Clegg (1832) 1 M. & Rob. 213. — 
PARK is, J., distinqu ished. 

Williams r. Stiven (1846) 15 L. J. Q. B. 321 ; 
9 Q. B. 14 ; 13 Jur. 804.— Q.B. 

Tayleur v. Wildin (1868) 37 L. J. Ex. 173 : 
L. R. 3 Ex. 303 ; 18 L. T. 655 ; 16 W. R. 
1018 . — ex., distinguished. * 

Holme r. Bruuskill (1877) 47 L. J. Q. B. 610 ; 
3 Q. B. D. 495 ; 38 L. T. 838.— C.A. r 

Forfeiture. 

Silcock v, Parmer (1882) 46 L. T. 404.— c. A. 
COLERIDGE, C.J., BRETT and HOLKER, 
L.J.T., commented upon. 

Monish, In re, Dvke, Ex parte (1882) 22 Ch. D. 
410 : 48 L. T. 303.— C.A. 

.tessel, m.r. — I have not been able to extract 
from that case any new principle, and I am not 
quite confident ihat I know exactly what was the 
ground of the decision. Therefore, I would rather 
not say anything more about it. — p. 426. 

BOWEN, * L.J. — As to Silcoelt, v. Farmer , I 
entirely agree with what Cotton, L. J. has said. 
It appears to me that the decision there turned 
upon a different covenant. — p. 429. 


Hyde v* Warden, questioned. 

Barrow v. Isaacs (1890) 60 L. J. Q. B. 179 ; 
[1891 ]|1 Q. B. 417; 64 L. T. 686; 39 
W. R. 338 ; 55 J. P. 517.— C.A., followed 
Eastern Telegraph Co. r. Dent (1899^ 68 L. J. 
Q. B. 564 ; [1899] 1 Q. B. 835 ; 80 L. T. 459.— 
C.A., SMITH, COLLINS and ROMER, L.JJ. ** 

Shaw v. Coffin (1863) 14 C. B. (N.s.) 372, 

followed. 

Crawley v. Price (1S75) L. R. 10 Q. B. 302^ 
33 L. T. 203 ; 23 W. R. 874.-Q.B. ~ 

Goodtitle d. Luxmore v. Saville (18121 16 

East, 87, 95, dicta discussed. * 

Wooler v. Knott (1876) 34 L. T. 362 ; 45 L. J. 
Ex. 313 ; 1 Ex. D. 124 ; 24 W. R. 615 ; affirmed, 
45 L. J. Ex. 884 ; 1 Ex. D. 265 ; 35 L. T. 121 ; 
24 W. R. 1004.— C.A. 

Huddleston, b. — N ow, in tlie present case, 

I have not without difficulty come to a con- 
clusion, and in doing so I have adopted Lord 
Ellen borough’s rule [in the above case in prefer- 
ence to that of Le Blanc, J.], and have en- 
deavoured to look at the covenant neither 
adversely nor favourably. — p. 366. 

Wooler v. Knott, followed .• r 

Fleetwood v. Hull (1889) 58 L. J. Q. B. 341 ; 
23 Q. B. D. 35 ; 60 L. T. 790 : 37 W. R. 714 ; 54 
J. P. 229. — CHARLES, J. ; Harman v. Powell 
(1891) 60 L. J. Q. B. 628 ; 65 L. T. 255 ; 56 J. P. 
150. — smith and Grantham, jj. 

Croft v. Lumley (1855) 25 L. J. Q. B. 73; 2 
Jur. (N.S.) 62. — Q.B. ; partly reversed , (1856) 25 
L. J. Q. B. 223 ; 5E.&B. 648 ; 2 Jur. (N.s.) 275. 
— EX. CH. ; the latter decision affirmed , (185S) 6 
H. L. Gas. 672 ; 27 L. J. Q. B. 321 ; 4 Jur. (N.S.) 
903 ; 6 W. R. 523.— H.L. (E.). r 

Croft v. Lumley ( supra in EX. CH.), obser ved ' 
upon. 

Toleman 8. Portbury (1871) L. R. 0 Q. B. 245; 
40 L. J. Q. B. 125>; 24 L. T. 24 ; 19 W. R. 623. 
— Q.B. ; affirmed , 44 L. J. Q. B. 98 ; L. R. 7 Q. B. 
344 ; 26 L. T. 292 ; 20 W. R. 441.— EX. CH. 

[In Croft v. lumley , it was decided that the 
receipt of money paid by the tenant as rent, 
though the landlord is protesting at receiving 
it as such, amounted to a waiver, and that the 
landlord’s protest was useless.] m 

hannen, J. — Ijord Wensleydale, when that 
case was in the House of Lords, expressed a 
strong dissent from that view, though it was not 
necessary to decide the point (6 H. L. 744, and 
27 L. J. Q. B. 345).— p. 248. 

Croft v. Lumley, observation adopted. 

Clough *. L. & N. W. Ry. (1871) 41 L. J. Ex. 
17 ; L. R. 7 Ex. 26 ; 25 L. T. 708 ; 20 W. R. 189.— 
EX. CH. ; and Morrison v. Universal Marine In- 
surance Co. (1873) 42 L. J. Ex. 115 ; L. R. 8 Ex. 
197 ; 21 W. R. 774 ; 1 Asp. M. C. 503.— C.A. 

Croft v. Lumley (supra, in H.L.), opinion 
applied. 

Davennort v. Beer. (18771 47 L. J. P. C. 8 ; 3 
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• 

Oland’s Case (or Oland v. Burdock) (1595) 
5 Coke 210; 2 Cro. Eliz. 460, com- 
ment rd on. * 

Davis tv Evton (1830) 4 M. k P. S20 ; 7 Bing. 
15 A : 9 LT?/(o.s.) C. P. 44. 

GASELEK. J. — The only case cited is 0 land's 
4*sv, reported by Lord Coke, and also to be 
found in Cro. Eliz. The report in Coke does not 
refer to any particular place where the judgment 
passed, but in Croke it is not treated as a judg- 
Tl^nt that had actually passed ; it is merely cited 
as a supposed case. — p. 827. 

£oe d. Bridgman v. David (1S34) 1 C. AL & 
11. 405 ; 5 Tyr. 125. — EX.; Doe d. Lloyd 
v. Ingleby (1840) 15 M. k W. 455.— ex. ; 
and Smith, v. Gronow (1891) 50 L. J.Q. B. 
775 ; [1891] 2 Q. B. 394 ; 55 L. T. 117 ; 
4 ) W. R. 46.— WRIGHT, j., applied. 
Horsey Estate Go. v. Steiger (1899) 68 L. J. 
Q. B. 743 ; [1899] 2 Q. B. 79 ; 30 L. T. 857 ; 47 
W. R. 644.-- C.A. RUSSELL, C.J., SMITH and 
COLLINS, L.JJ. 

Horsey Estate Co. v. Steiger (1898) 67 L. J. Q. B. 
747; [1898] 2 Q. B. 259; 79 L. T. 116.— 
HAWIUN8,V : reversed. (1899) 68 L. J. Q. B. 743 ; 
[1899] 2 Q. B. 79 ; 80 L. T. 857 ; 47 W. it. 644. 
—C.A. RUSSELL, C.J., SMITH and COLLINS. L.JJ. 

Horsey Estate Co. v. Steiger (supra, in c.A.), 
distinguished. 

Pannell i\ City of Loudon Brewery Co. (1900) 
[1900] 1 Ch. 496 ; 69 L. J. Ch. 244 ; 82 L. T. 53 ; 
4S W. B. 264. 

BUCKLEY, J. — 1 do not . . . read the decision 
of the Appeal Court in Horsey Estate , Ltd. v. 
Steiger as being in conflict with the decision in 
Lock v. Pearce (f 1893] 2 Ch. 271), which is not 
cited in Horsey Estate, Ltd. v. Steiyer. It appears 
to me that the decision of the Appeal Court in 
the last-mentioned case comes only t« this, and 
can be supported entirely only upon this — that 
having regard to the very short time allowed 
between the notice and the commencement of 
the proceedings, the proceedings on the notice 
were bad ; nob necessarily that the notice itself 
was bad. — p. 503. 

Horsey Estate Co, v. Steiger (supra, in. c.A.), 

» followed. 

Ewart v. Fryer (1900) 70 L. J. Ch. 138 ; [1901] 

L Ch. 499 ; 83 L. T. 551 ; 49 W. It. 145.— c.A. 
RIGBY, WILLIAMS and ROMER, L.JJ. ; affirmed, 
wm. Fryer r. Ewart (1902). 71 L. J. C-h. 433 ; 
[1902] A. C. 187 ; 86 L. T. 242.— H.L. (E.). 
LORDS HALSBURY, L.C., MACNAGHTEN, DAVEY, 
BRAMPTON - , ROBERTSON and LINDLEY. 

Horsey Estate Co. v. Steiger, referred to. 
Riggs, In re, Lovell, Ex parte (1901) 70 L. J. 
K. BS 541 ; [1901] 2 K. B. 16 ; 84 L. T. 428 ; 49 

W. It. 624.— WRIGHT, J. 

» 

Doe d. Graves v. Wells (1839) 2 P. & D. 896 ; 
10 A. Sc E. 427 ; 8 L. J. Q. B. 265 ; 3 Jur. 
820. — Q.B., adopted. 

Archbold v. Scully (1861) 9 H. L. Cas. 360.— 
*l. (m.\ 


j Goodright d. Walter v. Davids (1778) Cowp. 

| 803, applicable. 

i Doe d. Ambler v. Woodbridge (1S29J*9 B. & 
j «*C. 376 : 4 M. tk 11 v. 303 : 7 L. J. (O.S.) 

K. B. 263: 3S B." R. 42G. — K. B. ; and 
! Doe d. Murton v. Gladwin* (1845) 6 Q. B. 

953; 14 L. J. Q. B. 189 ± 9 Jur. 508.— 

! Q.B., distinguished. 

\ Walvon.l r. Hawkins (1S75) 14 L. J. tk P. 31 6 ; 

! T.. E. 10 C. I'. 342 32-L. T. 119 ;*23 W. R. 300. 

| — C.P. 

| Walrond v. Hawkins, followed. * 

Griffin r. Tomkins (1880) 42 L. T. 359 ; 4^ 

! J. P. 457.— Q.B.D. 

Walrond v. Hawkins, distinguished . 

Lawrie r. Lees (1880) 14 Ch. D. 249 ; 49 L. J.* 
Ch. 536 : 42 L. T. 435 ; 28 W. K, 779. 

bra.mwj'LL, L.J. — I see a distinction (whether 
well founded or not) between this case and 
| Walrond v. Ha whins. The covenant in that ease 
was that the lessee was nof % to assign or demise 
or to permit any other person to occupy the 
premises or any part- thereof without the consent 
of the lessor. What the Court of Common Pleas 
said was this : What the lessee has done is a 
demise, and it is a breach of the covenant not to 
demise, but the lessor has elected not. to treat it 
as a breach of forfeiture, and he cannot say also 
that the lessee has broken the other covenant 
that «he would not permit any other person to 
occupy.” That ‘ decision seems to me not appli- 
cable to the present case. Here there is no 
eoVbnant not to demise, hut a covenant that the 
lessee will not permit the use of the premises in 
a particular way. — p. 262. 

Butler v .’Smith. (18G4) Hi Ir. C. L. B. 213.— 
C.P., followed . 

Leinster (Duke) v. Metcalf (1847) 11 Ir. 

L. R. 365. — q.b. ; and O’Brien v. Bernard 
(1843) 6 Ir. Ii. R. 6. — Q.B., disapproved . 
Clifford r. Reilly (1870) Ir. B. 4 C. L. 218. 

—C.P. 

Jones* v. Carter (1846) 15 M. & W. 718.— 

E x^rtf erred to. 

Croft r. Lumley (1858) 6 H. L. Cas. 672, 705 ; 

27 L. J. Q. B. 321 ; 4 Jur. (N.S.) 903 ; 6 W. R. 
523. — H.L. (E.). 

• * 

Jones v. Carter and Doe d. Nash v. Birch 
(1836) 1 M. & W. 402 ; 5 L. J. Ex. 185.— 
EX., commented on. 

Bendy v. Niclioll (1859) 4 C. B. (N.S.) 376 ; 27 
L. J. C." P. 220 ; 6 W. R. 502. 

willes, j. — It has been contended on the pan 
of the plaintiff, that the bringing an action of 
ejectment was such an election on the part of the 
landlord to take advantage of the forfeiture, and 
put an end to the term, as to prevent the subse- 
quent acceptance of the rent from operating to 
revive the lease, and th'at. that view is sustained 
by the decision of the Court of Exchequer in 
Jones v. Carter. I am glad we are not bound to • 
laydown so capricious a doctrine as that, although 
the bringing an action of ejectment is an un- 

eouivocal df>.rnrvn<!trntirm nf inf^.+iAr, /I,. « — 4. 
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substantial distinction between an action of 
ejectment for the recovery of land, and an action 
to recover vent, and none such has been pointed 
out. — p. 886. 

Jones v. Carter, applied.. 

Toleman ?*. Portbuvv (1871) 40 L. J. Q. B. 
125 ; L. R. 6 O'. B. 245“; 24 L. T. 24 ; 19 W. R. 
623.— Q.Br c 

Jones v. Carter, explained. 

Grimwond r.-Moss (1872) 41 L. J. G. P. 239 ; 

L. R. 7 6. P. 360 ; 27 L. T. 268 ; 20 W. R. 972. 

. — C.P. 

WILLES, J. — I am not prepared to shake that 
[the above] decision. There was no equivocation, 
as has been contended about the action, for it was 
~a distinct assertion of every reason on which the 
plaintiff could rely ; and, indeed, even if a man 
gives a bad reason, he may afterwards rel} 7 on any 
good one, as was laid down by Lord Holt in 
Grernrill v. The College of Physicians (12 Mod. 
387'). 

Jones v. Carter, erf erred to. 

Evans r. Wyatt (1880) 43 L. T. 176 ; 44 J. P. 
767. — BINDLEY, j. 

Jones v. Carter, discussed and approved. 

Scarf r. Jardine (1882) 51 L. J. Q. B. 612 ; 7 
App. Gas. 345 ; 47 L. T. 258 ; 30 W. R. 893.— 
H.L. (E.). r 

Jones v. Carter, adopted. 

James r. Young (1884) 53 L. J. Gh. 793 ? 27 
Gh. D. 652; 51 L. T. 75; 32 W. R. 981. — 
NORTH, J. 

Toleman v. Portbury (1871) 40 L. J. Q. B. 
125 ; L. R. 6 Q. B. 245 ; 24 L. T. 24 ; 19 
W. li. 623. — Q.B., 'inapplicable. 

Evans r. Davis (1878) 48 L. J. Gh. 223 ; 10 
Gh. D. 747 ; 39 L. T. 391 ; 27 W. R. 285.— 
fry, jr. 

Toleman v. Portbury and Grimwcwd v. Moss 
(1872) 41 L. J. G. P. 239 ; L. R. 7 O. P. 
360; 27 L. T. 268; 20 W. Rr972.— C.P., 
referred to. 

Evans r. Wyatt (1880) 43 L. T. 170 ; 44 J. P. 
767.— BINDLEY, J. 

Toleman v. Portbury and Grimwood v. Moss, 

approved. 

Serjeant v. Hash (1903) 72 L. J. K. B. 630 ; 
[1903] 2 K. B. 304 ; 89 L. T. 112.— C. A. 

Doe cl. Cheny v. Batten (1775) 1 Cowp. 243 ; 
and Dendy v. Micholl (1858) 4 0. B. (n.s.) 
376 ; 27 L. J. G. P. 220 ; 6 W. R. 502.— 
C.P., referred to. 

Toleman v. Portbury (1871). — q.b. (supra) ; 

. Evans v. Wyatt (1880) 43 L. T. 176 ; 44 J. P. 
767. — LINDLEY, J. 

Dendy v. Hicholl, referred to. 

. Pentonu Barnett (1897) 67 L. J. Q* B. 11 ; 


Doe d.® Sheppard v. Allen (1810) 3 Taunt. 

78 ; 12 R. R, 579, referred to. 

Johnstone". Hall (1856)’ 25 L. J. Gh. 462 ; 2 
K. & J. 414 ; 2 Jur. (n.s.) 780 ; 4 R. 417. 

— V.-C. p 

Dpe d„ Sheppard v. Allen, distinguished. 

Griffin v. Tomkins (1880) 42 L. ’ T. 359 ; 44 
J. P. 457.— Q.B.D. 

Cotesworth v. Spokes (1861) 10 G. P>. (n.< 7 
103 ; 30 L. J. O. P. 220 ; 4 L. T. 214 ; 9 
W. R. 436 ; 7 Jur. (n.s.) 803. — con- 
sidered. m 

Brewer v. Eaton (1783) 3 Doug. 230, 
approved. 

Thomas v. Lulbam (1895) 14 R. 692 ; 64 L. J. 

Q. B. 720 ; [1895] 2 Q. B. 400 ; 73 L. T. 146 ; 

43 W. R. 689 ; 59 J. P. 709.— C.A. ESHER, M.R., 
KAY and SMITH, L.JJ. 

smith, l.j. — I t is said, however, that this 
case [Brewer v. Baton] was overruled by the Court 
of C. P. in Cotesworth v. Spokes, but this is not 
so. That case decided that for a landlord to 
bring himself within the section he must prove 
that half -a-y ear’s rent was in arrear oi the time 
of the service of the writ. A passage at the 
end of the judgment (which was delivered by 
Williams, J.) was pressed upon us to show that 
the foifeituve was waived in the present case by 
what the landlord had done ; but, in my judg- 
ment, though the passage is hard to understand, 
it does not decide this ; and I must point out 
that it was not competent for the Court of C. P. 
to overrule the Court of K. B. ; and it is not 
correct to say that it has done so. It should be 
noted that in Cotesworth v. Spokes the distress 
was within twenty -one days, which is not so in 
the present case ; but be this as it may, in my 
judgment the case leaves that of Brewer v. m 
Eaton untouched upon the point now under 
consideration. The Court of K. B. put the true 
construction upon the section, which has appa- 
rently been acted upon for over one hundred 
years, and as the plaintiff has fulfilled the require- 
ments of sect. 210, he is entitled to judgment 
and this appeal must be allowed. — p. 696. 

Doe d. Kensington (lord) v. Brindley (1826) 
12 Moore 37 ; 5 L. J. (o.S.) C. P.*3.— C.P^ 
questioned. 

Garrud, In re, Hewitt, Ex parte (I8S1) 16 
Gh. D. 522 ; 51 L. J. Gh. 381 ; 44 L. T. 5 ; 29 
W. R. 344.— C.A. 

JAMES, L.J. — Another point which lias been 
raised is, that the forfeiture by the default of 
the builder has been waived by the landowner. 
If this had been confined to a default in com- 
pleting the houses at the date fixed, and the 
landowner had, after that date, gone on dealing 
with the builder on the footing of the agreement 
being still subsisting, I might have thought that 
this would have amounted to a waiver. It woul#* 
require a good deal of consideration before I could 
assent to the decision of the Court of Common 
Tleas in Doe v. Brindley. — p. 531. 
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the position has been altered, so "that, relief 
could not be given without causing injury to 
third parties. If. at the time of the "application, 
the position is not altered in such a way as that 
to grant relief will cause injustice to third 
parties. I think, if the conditions mentioned in 

section are complied with, that, according to 
the settled practice in equity, there is no longer 
a discretion in the judge, but that he ought, to 
make the order. It dues not matter whether it 
Recalled discretionary or nor, if the discretion 
ought always to be exercised in one way. If 
the conditions are complied with, and no 
interests of third parties have intervened, there 
is no longer any real discretion in tlie matter. — 
p. 528. 

West v. Dobb *(1870) 30 B. & S. 987; 39 
L. J. Q. 13. 190 ; L. li. 5 Q. 13. 460 : 23 
L. T. 78; 18 W. R. 1187. — ex. ctt., 
commented on. 

Timms r. Baker (1SS3) 49 L. T. 100. — LOPES, J. 

Berney v. Moore (1791) 2 Ridgeway Pari. 
Cas. 310, 323, explained. 

Doe d •Whitfield v. Roe (1311) S Taunt. 402 ; 
and Doe d. Wyatt v. Byron (1845) 1 0. B. 
823 ; 3D. cV; L. 31 ; 14 L. J. C. P. 207.— 
C. P., distinguished. 

Hare r. Elms (1893) 82 L. J. Q. B. 187 ; [1893] 
1 Q. B. 804 ; 5 R. 189 ; 88 L. T. 223 ; 41 W. 11. 
297. — DAY and COLLINS. JJ. 

[Be meg v. Moore was distinguished on the 
ground that there the lessee was before the 
Court.] 

[Where mortgagees by underlease applied for 
relief, under sect. 1 of the Common Law Pro- 
cedure Act, I860* against forfeiture for non-pay- 
9 mcnt of rent by the tenants in possession, it was 
held that relief ought not to be granted unless 
the original lessee was made a party to the 
application. Doe d. Whitfield- y. Bor was dis- 
tinguished on the grounds that it decided only 
that the mortgagee had the same right to relief 
against forfeiture for non-payment of rent as the 
lessee against whom recovery had been had, and 
that if it decided that relief could he granted in 
such a case, that would imply that the Courts of 
common* law had before the Act the jurisdic- 
tion which, was extended to them by that Act — 
namely, to deal with applications for relief 
after judgment and execution in ejectment, aud 
sect. 1 of the Act was therefore unnecessary. ] 

' * 

Taylor v. Knight (1726) 4 Vin. Abr. tit. 

Chancery,” pi. 31, p. 406. held ore ended. 

Hill y. Barclay (1811) 18 Yes. 58 ; 11 R. R. 
147. — L.C., observations held over ruled. 

Bowser v. Colby (1841) 1 Hare 109 ; 11 L. J. 
Ch. J32; 5 Jur. 1106.— V.-C. 

Hill v. Barclay, applied. 

Brain, In re (1874)44 L. J. Gli. 103 ; L. R. IS 
Eq. 389 ; 31 L. T. 17 ; 22 W. R. 867.— MALIKS, 
V.-C. 

Arnsby v. Woodward (1827) 6 33. & C. 519 ; 


Wadman v. Calcraft ; Davis v. West; 

Sanders v. Pope (1808) 12 Y<~. 282. 

, — L.c. ; and Bowser v. Colby ( [supra ] ), 
Winter rat tons considered. 

Hare v. Elms (1 893) 82 L. J. Q.*B. 187; 
[1893] 1 Q. B. 604: 3 R. 189; 88 L. T. 
228; 41 W. li. 297. — DAY* and COLLINS, 
JJ., d isti ng u isfa’d. m 

Howard r. .Fansliaw^(1895) 84 L. J. Ch. 864? : 
f 1395] 2 Oil. 581 ; 13 ii 883 : 73 L. T. 77 ; 43 
W. li. <>45. — STIRLINO , j. » « 

Gentle v. Faulkner (1899) 88 L. J. Q.*B. 848 !* 
81 L. T. 294.— RIDLEY, j. ; reversed, (I960) 69 * 
L. J. Q. B. 777; [1900] 2 Q.*B. 287 ; 82 L. T. 
70S.— C.A. SMITH, WILLIAMS and ROMES, L.JJ. 

Gentle v. Faulkner, referred to. ** 

Masters and Or. W. liy., In re (1903) 70 L. J. 

K. B. 518 ; [1901] 2 K.*B.S4 ; 84 h. T. 515 ; 49 
W. R. 490 ; 65 J. P. 420.— C.A. 

Skinners’ Co. v. Knight (1891) 60 L. J. Q. B. 
629 ; [1891] 2 Q. B. 542; 65 L. T. 240 ; 
40 W. R. 57; 56 J. P. 36. — C.A. HALS- 
33URY, L.C., ESHER, M.R. aild FRY, L.J., 
d 1st.} n finished. 

Bridge r. Quick (1892) 61 L. J. Q. B. 375 ; 6f 

L. T. 54 ; 56 J. P. 696. — CAVE and WILLIAMS, JJ. 
Head note. — Where in an action for re-entry 

upon breach of covenant to repair, the defen- 
dant* applies to the Court for relief under 
sect. 14, sub-sect. 2, of tlie Conveyancing Act 
1881, the Court may, in its discretion, make an 
o refer to stay the action upon payment by the 
defendant of the plaintiff's costs as between 
solicitor and client, as well as the costs of 
surveys and ^schedules of dilapidations. And 
the Court is not fettered by the Skinners' Co. v. 
Knight- , which was a decision upon sect. 14, 
sub-sect. 1 . 

Skinners’ Co, v. Knight and Bridge v. Quick. 

See now 55 & 56 Viet. c. 13, s. 2 (1). 

Skinners' Co. v. Knight, adopted. 

Lock r. •Pearce (1892) 61 L. J. Ch. 606 ; [18921 
2 Ch. 328; 67 L. T. 164; 40 W. R. 508.— 

NORTH, J. ♦ 

Skinners’ Co. v. Knight, distinguished. 

Pannell r. City of London Brewery Co. (1900) 
69 L. J. Ch. 244* [1900] 1 Ch. 496 ; 82 L. T. 
53 ; 48 W. R. 264.— buckley, J. 

Qnilter v. Mapleson (1SS2) 52 L. J. Q. B. 44 ; 

9 Q. B. D. 672 ; 31 W. R. 75.— c. A., (Us- . 
tinguished. 

Leeds and County Bank r. Walker (1883) 52 
L. J. Q. B. 590 ; 11 Q. B. D. 84 ; 47 J. P. 502. 

Quilter v. Mapleson, approved and followed. 
Thomas, Ex parte (1889) 60 L. T. 72S. — C.A. 

Quilter v. Mapleson, dicta approved. 

North London Land Co. v. Jacques (1883) 

49 L. T. 659 : 32 W. R. 283 ; 48 J. P. 505. 

— BACON, V.-C., distinguished. 

Rogers r. Rice (1892) 61 L. J. Ch. 573 ; [1892] 

2 Ch! 170 ; 66 L. T. 640 ; 40 W. R. 489.— C.A. 



1461 


LANDLORD AND TENANT. 


1462 


North London Land Co. v. Jacques, (pies- 
turned. 

Lock*. Pearce (1802) 61 L. J. Ch. 606 ; [1892] 

2 dh. 828 : 67 L. T. 164 ; 40 W. 11. 508.— NORM, J. ; 
a (firmed in C.A., infra. 

[north, j. <[ncs tioned JYorffr London Land .Co. 
v. Jacques \m\\-Tarqncx v. Harrison (12 Q. B. I). 
180, 1(5 5),-. inasmuch as they appeared to decide 
that when a Jessor gives ^notice of breach of 
covenant under sect. 14. 'sub-sect. 1. of the Con- 
veyancing Act. 18£l.in order to enforce a right 
of re-en £rv untied sub-sect. 2 lie must in every 
mse require compensation in money whether he 
' wishes it or not and whether it can he properly 
assessed or not. Jde also intimated an opinion 
that in these cases a writ had been issued before 
=r-the originating summons was taken out.] 

Fletcher v. Nokes (1897) 66 L. J. Ch. 177 ; 
[1897] 1 Ch. 271 ; 76 L. T. 107 : 45 W. It. 
471 ; 61 J. P. 282.— NORTH, J ..followed. 
Serle, In re, Gregory r. Serle (189*8) 67 L. J. 
Ch. 814 : [1898] 1 r Ch. 652; 78 L. T. 884; 
46 \V. 11. 440.— KBKiflWlcn, J. 

Lock v. Pearce (1898) 62 L. J. Ch. 5S2 ; [1893] 

2 Ch. 271 ; 68 L. T, 5(59 ; 41 W. R. 369.- 
C.A. ; and Serle, In re, Gregory v. Serle 
(1898) 67 L. J. Oh. 844 ; [1898] 1 Ch. 652 ; 
78 L. T. 884 ; 46 W. 11. 4‘40.— KEKEWICH, 

J ..followed. ^ 

Pannell r. City of London Brewery Co. (1900) 
69 L. J. Ch. 244 [1900] 1 Ch. 496 ; 82 L. T. 58 ; 
48 W. K. 264.— BUCKLEY. J. r 

Swain v. Ayres (1888) 57 L. J. Q. B. 428 ; 
21 Q. E. D. 289 ; 86 W. R. 798.— C.A. ; 
ajfinnimj 52 J. P. 500— ChXrles, J., con- 
sidered. 

Strong r. Stringer (1889) 61 L. T. 470. — 
KEKEWICH, J. 

Swain v. Ayres and Strong v. Stringer. See 
55 & 56 Viet. c. 13, s. 5. 

Darlington v. Hamilton (1854) Rhy 550 ; 2 
Kq. It. 906 ; 23 L. J. Ch. 1000.— 7.-0., 
applied. 

Waddell r. Wolfe (1874) 43 L. J. Q. B. 138 ; 
L. it. 9 Q. B. 515 ; 23 W. R. 44.— Q.B. 

Darlington v. Hamilton, r crag nixed. 

• Creswell ■/.*. Davidson (1887) 56 L. T. 811, — 
KAY, J. 

Creswell v. Davidson, followed. 

Burt r. Gray (1891) 60 L. J. Q. B. 664 ; [1891] 
2 Q. B. 98 ; (55 L. T. 229 ; 39 W. R. 429. 
MATHEW and WILLIAMS, L.JJ. 

Creswell v. Davidson and Burt v. Gray. See 

now Conveyancing Act, 1892 (55 & 56 Viet, 
c. 13), s,4. 

Cresswell v. Davidson and Burt v. Gray, 

appro red. 

Nind r. Nineteenth Century Building Society 


906 ; 71 L.'*T. 88 ; 58 J. P, 591 ; 10 R. 368.— * 
CHARLES, J. 

Hind v. Nineteenth Century Building Society 
_1894] 1 Q. B. 472.— DAY and LAWR^SoE, JJ. ; 
reversed. (1894) 63 L. J. Q. B. 636 : [1894] 

2 Q. B. 226 : 9 R. 468 ; 70 L. T. 831 ; 42 W. ^ 
481 ; 58 J. P. 732.— C.A. ESHER, M.R., SMITH 
and DAYEY, L.JJ. 

Nind v. Nineteenth Century Building 
Society, referred to. 

Cholmeley School v. Sewell (1S94). — Charles, 

J. (supra). ' f. 

Cholmeley School v. Sewell, applied. 

Imray r. Oakshctte (1897) 66 L. J. Q. B. 544 ; 
[1897] 2 Q. B. 218 ; 76 L. T. 632 ; 45 W. R. 6S1. 

— C.a" LOPES and RIGBY, L.JJ. 

Surrender. 

Thomas v. Cook (1818) 2 B. & Aid. 119; 2 
Stark. 408 ; 20 R. R. 374, recognised. 

Walker r. Richardson (1837) 2 M. & W. 882 ; 
M. & H. 251 ; 6 L. J. Ex. 229.— EX. 

Thomas v. Cook, doubted. c 

Lyon r. Reed (1S44) 13 M. & W. 285 ; 13 L. J. 
Ex. 377 ; 8 Jur. 762.— EX. 

Thomas v. Cook, limited. 

Lyon v. Reed, approved. 

Lynch v. Lynch (1S43) 6 Ir. L. R. 131. — ex., 
doubted. 

Creagli r. Blood (1845) 8 Ir. Eq. R. 688 ; 3 Jo. 

& Lat. 138. 

SUGDEN, L.C. — Thomas v. Caah established a 
new doctrine ; but it proceeded upon the act of the 
former tenant, who had placed another in posses- 
sion, and agreed to the latter becoming immediate 
tenant to the landlord. ... If Thomasv. Cook is not r 
io be overruled, the doctrine should not be carried 
further. The plaintiff’s counsel relied on Lynch 
v. Lynch as an authority that this doctrine equally 
applies to a freehold interest ; but with the 
highest respect for the judges who decided that 
case, I cannot follow it. — p. 705. 

Thomas v. Cook, adopted. 

Lyon v. Reed, commented on and followed. 
Nickclls t*. Atherstone (1847) 10 Q. B?944 ; 1£ 
L. J. Q. B. 371 ; 11 Jur. 778.— Q.B. 

denman, c.J. (for the Court). — Although we 
do not assent to the observations upon ihe line 
of cases, from Thonuts v. Cook (2 B. & Aid. 119) 
downwards, in the^learned and able judgment 
given in Lyon v. Heed, wc wish to express our 
entire concurrence in the decision of that case. — 
p. 951. 

Thomas v. Cook, held not overruled. 

Davison r. Gent (1857) 1 H. & N. 744 ; 26 L. J. 
Ex. 122 ; 3 Jur. (n.s.) 342 ; 5 W. B. 229.— Ex. 

Lyon v. Seed, observation* applied. • 

Grimwood r. Moss (1872) 41 L. J. C. P. 239 ; 
L. R. 7 C. P. 360 ; 27 L. T. 268 ; 20 W. R. 972. 
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Thomas v. Cook and Lyon v. Reed, dis- 
cussed. * 

Davison v. Gent, followed. 

Bar&g v. Abingdon (1892) 62 L, J. Ch. 103 ; 
[1892] 2 Cli. 374 ; 67 L. T. 6.— C.A.', 
dir turn ui, explained. 

"•Wallis r. Hands (1893) 02 L. J. Ch. 586 : [1803] 
2 Ch. 75 ; 3 K. 351 ; 68 L. T. 428 ; 41 W. It. 471. 

CHITTY. J.— In Thomas v. (2 B. & Aid. 1 1 9) 

t^ei'e was in fact a change of possession, the old 
tenant. Cook, having gone out of possession 
when the plaintiff accepted Perkes as his tenant. 
. . *Ln his judgment in Da vison v. Gent, Pollock, 
C.B. states the law thus : 1! It must therefore be 
taken to be established that where a lessee assents 
to a lease being granted to another, and gives up 
his own possession to the new lessee, that is a 
surrender by operation of law.” This statement 
appears to me not to be qualified by any subse- 
quent expressions in the same judgment. It 
substantially reconciles Thomas v. Cook with the 
principles enunciated by Parke, B. in Lyon v. 
Tired (13 M. & W. 285), so far as relates to* leases 
in possession. It is not perhaps of any great prac- 
tical importance in which of the two following 
ways the proposition of law is stated : (1) there 
is no surrender by operation of law unless 
the old tenant gives up possession to the new 
tenant at or about the time of the grant of the 
new lease to which he assents ; or (2) the change 
of possession is a necessary part of the consent ; 
I prefer, however, the first as being the more 
correct form. . . . The plaintiff’s counsel relied 
on a dirhem of Stirling, J. in Baring v. Abing- 
don that the granting of a new lease to a stranger 
with the assent of the lessee operates as a sur- 
render of the old lease. But on the facts of the 
case it appears l;hat there was a change of pos- 
, session ; the learned judge himself refers to 
Davison v. Gent (1 H. & N. 744), and I have 
his authority for stating that he did*not intend 
to express any opinion on the.point whether a 
change of possession was necessary. 

Lyon v.Eeed, inapplicable. 

Fenner v. Blake (1900) 69 L. J. Q. B. 257 ; 
[1900] 1 Q. B. 426 ; 82 L. T. 149 ; 48 W. R. 392. 
—CHANHELL and BUCIOsILL, JJ. 

<n 

Dodd v. Acklom (1833) 6 Man. & G. 672 ; 7 
Scott (N.R.) 415 ; 13 L. J. C. P. 11 ; 7 Jur. 
101 7. — C.P., e,vpla i ned. 

Gore v. Wright (1S38) 3 N. & P. 243 ; S 
A. & E. 118 ; 1 W. W. & H. 266 ; 7 L. J. 
Q. B. 147 ; 2 Jur. 840. — Q.B distinguished. 

Furnivall r. Grove (1860) 8 C. B. (N.s.) 496 ; 

30 L. J. C. P. 3. — C.P. 

Dodd v. Acklom and Grimman v. Legge 
(1828) 8 B. & O. 324 ; 2 M. & Rv. 438 ; 6 
L. J. (o.s.) K. B. 321 . — K. n., followed. 
m Bessell v. Landsberg (1845) 7 Q. B. 638 ; 14 
L. J. Q. B. 355 ; 9 Jur. 576. — Q.B. ; and 
Redpath v. Roberts (1801) 3 Esp. 225, 
distinguished. 

Phen6 Popplewell (1862) 12 C. B. (N.s.) 334; 

31 L. J. C. P. 235 ; 8 Jur. (H.s.) 1104 ; 6 L. T. 


the tenancy must be referred back to the time 
when the key was sent, before the ren ^became 
due. ^All 1 can say is, that if the mere fact of 
the plaintiff k-tting^the premises afterwards is 
considered in that, case a ground for relation 
back I respectfully decline to follow that deci- 
sion, for I see no principle on which it could be 
justified. If that 1* the ground of rlTe decision 
we are r.ot bound by it*and oughr to overrulewt. 
If upheld, it is because the Taking possession 
afterwards was not relied on C s rektiug back to 
a former time, but as an explanation orf an act 
done before, which so explained, amounted to a 
resumption of possession, an^l so the case came 
within Stfchclls v. At h rest one (lu Q. B. 944 ; 16 
L. J. Q. 13. 371), and it is only so that I agree 
with Phene v. Popplewell. — p. 611. 

Wootley v. Gregory (1828) 2 Y. & J. 53 6 ; 31 
R. R. 626. — EX., applied. 

Trent r. Hunt (1853) 22 L. J. Ex. 318 ; 9 Ex. 
14 ; 17 Jur. 899 ; 1 W. R. 481. — EX. 

Wilson v. Sewell (1766) '4 Barr. 1975, 1980; 
and Davison d. Bromley v. Stanley (1768) 
4 Burr. 2210, 2 2 13, a p prt > red. 

Doe d. Egremont (Earl) r. Courtenay (1848) 
11 Q. B. 702: 17 L. J. Q. B. 151 ; 12 Jur. 454. 
— Q.B. ; and Doe d. Biddulph r. Poole (1848) 11 
Q. B. 713 ; 17 L. J. Q. B. 113 ; 12 Jur. 450. — q.b. 

'Doe d. Egremont (Earl) v. Forwood (1842) 

3 Q. B. 627 ; 11 L. J. Q. B. 321. — Q.B. 
considered and distinguished. 

I)oe d. Egremont (Earl) r. Courtenay (1848) 
11 Q. B. 702 ; 17 L. J. Q. B. 151 ; 12 Jur. 454. 
— Q.B. ; and Doe d . Biddulph r. Poole (1848) 11 
Q. B. 713 ; 1*7 L. J. Q. B. 143 ; 12 Jiu*. 450.— -Q.B. 

Doe d. Egremont v. Forwood, held overruled. 

Noble r. Ward (1867) L. R. 2 Ex. 135 ; 36 L. J. 
Ex. 91 : 15 L. T. 672 ; 15 W. R. 520.— EX. CH. ; 
affirming (1866) 4 H. & C. 149; 12 Jur. (n.S.) 
167. — EX. 

willes, J. — It is quite in accordance with 
Doe d. JSgremont v. Courtenay (11 Q. B. 702), 
and Doe. d. Biddulph v. Boole (11 Q. B. 713), 
overruling* the previous decision of Doe d. By re- 
nt ont v. Ibrwood, to hold that where parties 
enter into a contract which would ' have the 
effect of rescinding a previous one, but which 
canndt operate according to their intention, the 
new contract shall not operate to affect the 
previously existing rights. This is good sense 
and sound reasoning, on which a jury might at 
least hold that there was no such intention. And 
if direct authority were wanted to sustain this 
conclusion, it is supplied bv Moore v. Campbell 
(23 L. J. Ex. 310 ; 10 Ex. 323 : 2 0. L. R. 1084), 
where, upon a plea of rescission, the very point 
was taken by Sir H. Hill, who would, no doubt, 
have made it good, had it been capable of being 
established. — p. 138. 

Doe d. Egremont (Earl) v. Courtenay and 
Doe d. Biddulph v. Poole, referred to. 

Noble r. Ward (1S6 7). — EX. CH. See extract, 
supra . 
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laid down, of making a great advance on tlie 
law, as(*stated in previous decisions and in text- 
books, particularly Shepherd’s Touch stonp* Of 
course these decisions miist be maintained in 
the limits to which they go. But the surrender 
in each of these cases was a result emanating 
from the power of the tenant alone, whereas in 
the case $f a tenancy from year to year it ema- 
mjktes also f row the powur existing in the lessor, 
so that it is partly an effect of his own act, 
which cannot -be^undone. In my opinion, tlie 
doctrine?' of those cases cannot be extended to a 
^ viase [like the present] where the elements exist 
of a tenancy from year to year, and where the 
new lease includesPother lands. — p. £>39. 

^ Doe d. Beadon v. Pyke (1810) 5 M. & S. 140 ; 

17 R. R. 296, applied. 

Piggott v. Stratton Q859) 1 DcQ. F. & J. 33 ; 
29 L. J. Ch. 1 ; 6 J ur. (N.S.) 129 : 1 L. T. Ill ; | 
8 W. R. 13. — L.c. and L.JJ.: affirmi tig 1 Johns. 341. 

Do » cl. Burdett- v. Wright e (1819) 2 B. 

& Aid. 710 ; 21 Ik K. 461. questioned. 

Doe d. Blacknell r. Plowman (1831) 2 B. 
& Ad. 5 73 ; 0 L. J. (o.B.) K. B. 289. 

Doe d. Burdett v. Wrighte, adopted. 

Bolton r. Bolton (1870) L. 11. 5 Ex. 145.— EX. 

Doe d. Burdett v. Wrighte, diet uni adopted. 

Churchor r. Martin (1889) 58 L. J. CJh. 580 ; 
42 Oh. D. 312 : 0*1 X,. T. 113 ; 37 W. R. 6S2.— 
KEKEWTCH, J. ‘ 

Doe d. Putland v. Hilder (1819) 2 B. & Aid. 

782 ; 21 It. It. 4SS. — K.B., questioned. 

Doe d. Blacknell r. Plowman (1831) 2 B. & Ad. 
573 ; 9 L. J. (o.y.) K. B. 289.— K.B* 

Doe d. Putland v. Hilder, doubted . 

Cottrell r. Hughes (1855) 24 L. J. C. P. 107 ; 
15 C. B. 532 : 1 Jiu\ (N.S.) 448 ; 3 C. L. It. 490 ; 
3 W. R. 248. 

JERVIS, C.J. — We should probably decline to 
act on the authority of 1 Joe d. Putland _ v. 
Hilder , if the occasion called for it* notwith- 
standing it may not. have been expressly over- 
ruled in a Court, of law.— p. 114. • 


Racecourse Co. (1901) 70 L. J. Ch. 408 ; [1901] • 
2 Ch. 37; 8* L. T. 430: 49 W. R. 418.— c. A. 

RIGBY, WILLIAMS and STIRLING, L.JJ. ; affirming 
with a : variation , 69 L. J. Ch. 850. — ■FJmWELL, J. 

Walker’s Case (1587) 3 Re]). 22 a, approved. 
Russell Road Purchase Moneys, In re (lSTT) 

Ij. It. 12 Eq. 78 ; 40 L. J. Ch. .673 ; 23 L. T. 
839 ; 19 W. R. 520, 7u0 ; and Swansea Corpora- 
tion r. Thomas (1882 ). — Q.b.d. ( infra ). 

Wadham v. Marlowe (1784) 4 Dougl. 54 : 1 
II. Bl. 438, n. ; 8 East, 314, n. ; 2*€hit. 
000 ; 9 R. R. 450. — K.B., followed. 

Slipper r. Tottenham and Hampstead Junction 
By. (1807) 30 L. J. Ch. 841 : L. It. 4 Eq. 1 12 ; 
10 L. T. 440 ; 15 W. R. SOI.— M.R. 

Smyth v. North (1872) 41 L. J. Ex. 103 ; 
L. R. 7 Ex. 242 ; 20 W. It. 083.— EX. 
Approved and applied Clarke, .In re, East and 
West India Dock Co., Ex parte (1881) 50 L. J'. 
Ch. 789 ; 17 Ch. D. 759 ; 45 L. T. 0 ; 30 W. It. 
22. — c.A. ; discussed and applied Harding v. 
Prcecc (1882) 51 L. J. Q. B. 515 ; 9 Q. B. D. 281 : 

4 7 L. T. 100 ; 31 W. It. 42 : 40 J. V. 0 ft>. — Q.B/o. ; 
adopted Hill r. East and West India Dock Co. 
(1884) 53 L. J. Cli. 842 ; 9 App. Gas. 448, 450 ; 
51 L. T. 103; 32 W. R. 925 ; 48 J. P. 788.— 
H.L. (E.), LORD BRAMWELL dissenting . 

Stevenson v. Lambard (1802) 2 East, 575 ; 

6 It. R. 511. — K.B., dictum dissented from. 
Swansea Corporation v. Thomas (1882) [infra). 

Stevenson v. Lambard, observed upon. 
Baynton v. Morgan (1888) 57 L. J. Q. B. 405 ; 
21 Q. B. D. 101 ; 59 L. T. 478*; 52 J. P. 710.— 
smith: and CAVE, JJ. ; a (firmed 58 L. J. Q. B.* 
139 ; 22 Q. B. D. 74. —C.A. 

Bliss" v. Collins (1822) 5 P>. & Aid. 870 ; 1 
D. & R. 291 ; 24 R. K. GUI ; and Twynam 
v. Pickard (1818) 2 P>. A Aid. 105; 20 
R. R. 308, adopted. 

Swansea Corporation v. Thomas (18S2) 52 L. J . 
Q. B. 340 ; U> Q. B. D. 48 ; 47 L. T. 057 ; 31 
W. It. 500 ; 47 J. P. 135. 


7. Assignment. 

Ringer v. Cann (1838) 3*M. &W. 4143; 1 
H. & H. 07 ; 7 L. J. Ex. 108 ; 2 Jur. 256. 
— EX. , d inti nguished. 

Harrison r. Blackburn (1S64) 17 C. B. (N.S.) 
678 ; 34 L. J. C. P. 109 ; 10 Jur. (N.S.) 1131 ; 11 
L. T. 453 ; 13 W. It. 185.— C.P. 

Ringer v. Cann , principle applied. 

Jenner r. Jenner (1800) 35 L. J. Ch. 329 ; 
L. R. T Eq. 361 ; 12 Jur. (N.S.) 138 ; 14 W. R. I 
305.— v.-C. 

Willmott v. Barber (1880) 49 L. J. Ch. 792 ; 
15 Ch. D. 96 ; 43 L. T. 95 ; 28 W. R, 911. 
— FliY, J., principle not applied. 

Preston Corporation r. Fulwood Local Board 
(1885) 53 L. T. 718 ; 34 W. R. 196 ; $0 J. P. 


Remnant v. Bremridge (1818) 2 Moore 94^ 
8 Taunt, 191 ; 19 it. R. 495, questioned. 
Hornidge v. Wilson (1840) II A. & E. 645 ; 
3 P. & D. 041 ; 9 L. J. Q. B. 72.— Q.B., 
referred to. • 

Hop wood r. Whaley (1848) 6 C. Jl. 744; 
38 L. J. C. P. 43 ; 0 D. & L. 342 ; 12 Jur. 


1 uoo. 

colt man, J. — The ease of Benin ant v. Brcm - 
ridge, lias not met with general approbation. In 
Hornidge. v. Wilson, Pat.teson, J. says,. ‘^That 
case is unintelligible to me as reported. * As 
appears by Buber y v. Stephens (4 B. & Aid. 241^ 
it is an established principle that a person 
charged as executor cannot discharge himself 
without showing that the premises are of no 
value. The only way in which the case of 
Remnant v. Bremridge can he sustained is by 
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Chancellor v. Poole (17S1) 2* Doug. 764. ! 
quest toned. 4 ' 

Steward r. Wolveridge (1832) 9 Bing. 60 ; 2 : 
M. A: Scc^t 75 (reversed infra ). ; 

bosaxquet, j. — This is a deed inter partes, j 
and in Chancellor y. Poole, where the assign- j 
n»ent was by deed poll. Lord Mansfield said, ! 
tl The question is, whether the plaintiff is a eon- j 
tracting or merely an assenting party in the j 
deed poll ; ” however, if our decision were to i 
depend on that case there might be some doubt, 
because the deed there, in addition to the word 
paying i which the plaintiff treated as a covenant, 
contained the word indemnifying, to which it- 
maybe thought the judgment of' the Court also 
applies. — p. 67. 

Staines v. Morris (IS 12) 1 V. &; B. S.— L.C., 

rule applied. 

Gardiner r. Gardiner (1S61) 12 Ir. C. L. R. 
505.— C.P. 

Burnett y. Lynch (1826) 4 L. J. (o.s.) K.. B. 


Moule y. Garrett (l.x72» 41 L. J. Ex. 62 : 

L. R. 7 Ex. 101 ; 26 L. T. 367 ; 2- W. R. 
m 416. — EX. CH,. appUrtl. 

BoHerts r. Crowe^ (1872) 41 L. J. C. P. 198: 
L. R. 7 C. P. 029 : 2/ L. T. 238.— C.P. 

Moule v. Garrett, discussed. - 
Bonner r. Tottenham and EdmdTitoii Per- 
manent Investment Building Society (189S)J5S 
L. ,7. Q. B. 114 ; [1899] 1 Q. B. 161 ; 79 L. T. 
Oil : 47 W. K. 161.— c. A. - - 

SMITH, L..T. — The ratio decidendi of Mtule v. 
(xiirrett is this : If A. is compellable to pay B? „ 
damages, which C. is also compellable to pay B., 
then A., having been ompflled to pay B„ can 
maintain an action against C. for money so paid, 
for the circumstances raise an implied request by* 
C. to A. to make such payment in his case. In 
other words, A. can call upon G. to indemnify 
him. (See the notes to Lampleigh v. R rath wait, 

1 Smith’s Leading Cases. 9th ed., p. 160. and 
cases there cited.) To rai.se this implied request, 
both A. and C. must, in my judgment, be eom- 


274 : 5 B. & C. 589 ; 8 I). & B. 308 ; 29 • pellable to pay B. : otherwise, as it seems to me, 
Pc. 11. 343. — K.B., referred to. j the payment by A. to B., so far as regards C., is 

ncocfc r. Caffyn (1832) 1 L. J. C. P. 104 :1a voluntary payment, which raises no implication 


Plancoct r. Caffyn (1832) 1 L. J. C. P. 104 : 1 a voluntary payment, which raises no implication 
M. <fc Scott, 521 ; 8 Bing. 358. — C.P. of a request by C. to A. to pay. If Cockburn, 

C. J., in his alternative reason in Moule. v. Garrett 
Burnett v. Lynch, not applied. for holding the defendants liable, meant this by 

Humble r. Langston (1841) 10 L. J. Ex. 442 ; the expression “ by the legal default of another,” 


7 M. & W. 517.— EX. 

Burnett v. Lynch, applied. 

Gardiner r. Gardiner (1801) 12 Ir. C. L. R. 
565. — C.P. ; Budge r. Bowman (1868) L. B. 3 Q. B. 
689, 698; 37 L. J. Q. B. 193.— Q.B. 

Burnett v. Lynch, considered. 

1 y, * , . /l nr-r\\ nn T 1 T71 _ r>{\ . T T) 


I agsee ; but, if it means bv a default for which 
they were not compellable to pay in that case to 
the original lessor, I do not agree, and none of 
tlic other learned judges who decided that case 
adopted what Cockburn, C.J., then said, and, 
indeed, AVilles, J. , expressly points out that the 
obligation of the contract must be common to 
the plaintiff and the defendants, and that the 


Moule r. Garrett (1870) 39 L. J. Ex. 69 ; L. II. | w } ic q e benefit was taken by the defendants. — 
, 5 Ex. 132 ; 22 L. T. 343 ; 18 W. B. 697.— EX. ; I 116< J 

affirmed ex. CH. (see infra-) ; Lee r. Mathews | 


(1880) 6 L. B. Ir. 530.— C. A. 
Burnett v. Lynch. 


p. 116. 

Moule v. Garrett, considered and held inap- 
plicable. 

Johns r. Pink (1899) 69 L. J. Ch. 98 ; [1900] 
1 Ch. 296; 81 L. T. 712; 48 W. R, 247.— 


Referred to Kellock r. Enthoven (1874) 43 1 2 96 ; 81 L. T. 712; 48 W. R> 247.— 

L. J. Q. B. 90 ; L. B. 9 Q. B. 241 ; 30 L. T. 68 ; STIETjI5G3 j. 

22 W. B. 322.— EX. CH. ; adopted Woodhouse r. [Although the execution creditor takes the 
Walker (1880) 49 L. J. Q. B. 609 ; 5 Q. B. B. vv bole interest in a term of years extended, he is 
404 ; 42 L. T. 770 ; 28 W. B. 765 ; 44 J. P. 666. n0 ^ so f ar an assignee of the judgment debtor as 
— Q B.Jfc ; dictum commented- upon Baynes r. t0 be p a ble for rent and covenants upon the 
Lloyd (1895) 64 L. J. Q. B. 787 ; [1895j 2 Q. B. pi-bu^ples of jfoule v. Gavrett,~\ 

610 ; 73 L. T. 250; 69 J. V. 710; 14 li. 678.— 

7 V 3 Daw. 


Thomas v. Thomas (184S) 11 L. J. Q. B. 104 ; 
2 Q. B. 851 ; 2 G. & D. 226; 6 Jur. 645.— 

A “D /7 j (tQP/j, 

Gardiner r. Gardiner (1861) 12 Ir. C. L. B. 
565.— C.P. ; Lee ■<:. Mathews (1880) 6 L. B. Ir. 
530.— C.A. 


Bonner v. Tottenham and Edmonton Per- 
manent Investment Building Society 

[supra'), principle applied. 

Moxham v. Grant (1899) 69 L. J. Q. B. 97 ; 
[1900] 1 Q. B. 88 ; 7 Manson, 65.— C. A. 


Lee ^-. Mathews (1880) 6 L. B. Ir. Jones v. Hill (1817) 7 Taunt. 392 ; 1 Moore, 
O—o a 100.— C.-P., referred to. 

Yellowly r. Gower (1855) 11 Ex. 274 ; -24 L. J. 
Steward v. Wolveridge (1832) 9 Bing. 60 ; 2 289 . — ex. 


M.& Scott 75.— C.P. ; reversed, wow. Wolveridge 
r. Steward (1833) 3 M. & Scott 561 ; 1 Cr. & M. 
644 ; 3 Tyr. 637 ; 3 L. J. Ex. 360.— EX. CH. 

Wolveridge v. Steward, approved. 

Moule v. Garrett (1870) L. B. 5 Ex. 132 ; 39 


Jones v. Hill, applied. 

Cartwright, In re, Avis v. Newman (1889) 58 
L. J. Ch. 590 ; 41 Ch. D. 532 ; 60 L. T. 891 ; 37 
| W. R. 1512.— KAY, J. 
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Eaton v. Jaques (1780) 2 Dong 455, over - 
wled. 

Williams r. Bosanquot (18191 1 Br. & B..238 ; 
3 Moore 500 ; 21 R* li* 585* ' • 

DALLAS, C.J. (for the Court).— We have autho- 
rity to say that, in the opinion of a great, majority, 
Baton v. Jaqur* is not to be considered as having 
been rightly decided. — p» 2£>4. 


Note v. Awder (1595) Cro. Eliz. 43G ; Moore 
419. e.v/jlarned. 

^ Whitton v. Peacock (1835) 5 L. J. C. P. 
^ 124; 2 Bing. (N.c.) 411; 2 Scott 630.— 

C.P., ronsideped. 

Cuthbertson -v. Irving (1859) 28 L. J. Ex* 308 ; 

,4 H.& N. 742 ; 5 Jur. (N.S.) 740. — EX. ; affirmed, 

(I860) 29 L. J. Ex. 485 : 0 H. & N. 135 ; 0 Jur. 
(N.S.) 1211 ; 3 L. T. 335.— EX. CH. 

[See aho the subsequent case of Webb v. Austen 
(7 Man. & G-. 701), and the observations there of 
Tindal, C.J., upon the case of Go id dm north v. 
Knights, and also the? elaborate argument in the 
case of Pargder v. Harris (7 Q. B. 708), and the 
dictum of* Wightman, 3. at p. 722, “that 
several cases show that in leases by estoppel the 
assignee does not take the legal right to sue on 
covenants.”] 


Lucas v. Comerford (1 790) 1 Yes. 235 ; 3 
Bro. C. O. 106 : 8 Sim. 499. — L.C., followed. 
Flight r. Bentley (1835) 7 Sim. 149 ; 4 L. J. Ch. 
262.— V.-C. 
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Lucas v. Comerford and Moores v. Choat • 

inapplicable. 

M £ Oreight r. Foster (1870) L. E. 5 Cli. G07, n. ; 
M.R. : reversed L.c. 0 

Close v. Wilberforce (1838) 1 Beav. 112.— 

M.R. 

jDistin ({wished Moore r. Greg (1848) 18 L. J. Oh. 
15; 2 Pli. 717; 12 Jur. 952.— V.O. ; applied 
Harding -v. Metropolitan Ily. (1871) L. It. 7 Ch. 
150, 2). — M.R. ; reversed (1872) 41 L. J. Ch. 37f*; 

L. It. 7 Ch. 154 ; 2G L. T. 109 ; 20 W. R. 321.— 
L.C. m 

a 

Moofe v. Greg (1848) 18 L. J. Ch. 15 ; 2 
Ph. 717; 12 Jur. 952. — L.C applied. 

Bagot Pneumatic Tyre Co. r. Clipper Pneu- 
matic Tyre Co. (1901)71 L. J. Oh. 158 ; [1902] 

1 Ch. 140, 157 ; 85 L. T. G52 ; 50 W. R. 177 ; 9 
Manson, 5G. — c.A. 

Clavering v. Westley (1735) 3 P. W. 402— 
M.R., disapproved. 

Walters r. Northern Coal Mining Co. (1855) 5 
De G. M. & G. G29 ; 25 L. J. Ch. 033 ; 2 Jur. 
(N.S.) 1 ; 4 W. It. 140.— C RAN WORTH* l.C. 

[Clavering v. Westley, so far as it might beau 
authority fur the recovery of rent as an equitable 
debt, disapproved of. — p. G4G.] 

* Walters v. Northern Coal Mining Co., 

applied. 

De Brassac r. Marfcyn (18GB) 9 L. T. 287 ; 11 
W. It. 1020. — WOOD, v.-c. 


Lucas v. Comerford, considered. 

Flight v. Bentley (1885) 7 Him. 149 ; 4 L. J. 
Ch. 202. — V.-C., overruled. • 

Moores v. Choat (1839) 8 Him. 508 ; 8 L. J. Ch. 
128 ; 3 Jur. 220, 

Lucas v. Comerford and Flight v. Bentley, 
held overruled. 

Moores v. Choat, approved. 

Moore v. Greg (1848) 18 L. J. Ch. 35 ; 2 Ph. 
717 ; 32 Jur. 952. — L.C. ; affirming 2 Dc G . & Sin. 
304. — V.-C. 

Lucas v. Comerford and Flight v. Bentley, 

held overruled. 

Sanders v. Benson (1841)T 4 Beav. £50. — 
M.R., commented on. 

Moores v. Choat, followed. 

Cox v. Bishop (1857) 2G L. J. Ch. 389 ; 8 
De G. M. & G. 815 ; 3 Jur. (kb.) 499 ; 5 W. R. 
437.— L.JJ. 

TURNER, L.J. said it appeared to him unneces- 
sary to consider any of the cases previous to 
Moores y. Choat. If, as it had been argued, the 
case of an equitable mortgagee was favourably 
considered by the Court, of course, if he were 
held liable, any other equitable assignee must be 
held in like manner. So long as the law was 
governed by Lucas v. Comerford and Flight v. 
Bentley there could be no doubt that, it was so ; 
but these cases were overruled, or, at alleevents, 
their authority was displaced, by Moores v. CJwat , 


Walters v. Northern Coal Mining Co., 

•not applied. 

Wright r. Pitt (1870) 40 L. J. Ch. 558 ; L. R. 
12 Eq. 408 ; 25 L. T. 13 ; 20 W. R. 27— 
M ALINS, V.-C. ; and Ram age r. Womack (1899)* 
09 L. J. Q. B. 40 ; [1900] 1 Q. B. 110 ; 81 L. T. 
52 G. — WRfCJ-HT, J. 

Cox v. Bishop (1857) 8 De G. M. & G. 815 ; 
20 L. J. Ch. 389 ; 3 Jur. (N.S.) 499 ; 5 
W. It. 437. — L.JJ., applied. 

Torrington *?. Lowe (1808) 38 L. J. C. P. 121 ; 
L. It. 4 O. P. 20 ; 19 L. T. 310 ; 17 W. R. 78— 
C.I\ 

* ^ 

Cox v. Bishop, not applied. 

Wright V: Pitt (1870) 40 L. J. Ch. 558 ; L. R. 
12 Eq. 408 ; 25 L. T. 13 ; 20 W. li. 27— 
M ALINS, V.-C. 

# 

Cox v. Bishop, applied. 

Haywood v. Brunswick Building Society 
(1881) 51 L. J. Q. B. 73 ; 8 Q. B. D. 403 ; 45 
L. T. 699 ; 30 W. It. 299, — C.A. 

Cox v. Bishop, followed. 

Friary i\ Singleton (1898) 68 L. J. Ch *13 ; 
[1899] 1 Ch. 86 ; 79 L. T. 465 : 47 W. It. 93— 
romer, J. ; Ramage v. Womack (1899) GO* 
L. J. Q. B. 40 ; [1900] 1 Q. B. 110 ; 81 L. T. 526. 
—WRIGHT, J. 

Cox v. Bishop and Bamage v. Womack, 
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1 Oh. 146 ; 85 L. T. G52 ; 50 7K K. 177; 9 
Munson, 56. — c.A. 


8. Covenants. 

Usual. 

Henderson v. Hay (1792) 3 Bro. C. C. 632.— 
L.C., followed. 

Church v. Brown (1808) 15 Yes. 258. — L.c. 

Henderson v. Hay and Church v. Brown 
(1808) 15 Ves. 258. — L.c., applied. 

Tiiodgkinsou ?\ Crowe (1875) 44 L. J. Cli. 680 ; 
L. E. 10 Ch. 622 ; 33 L. T. 3S8 : 23 W. It. 885.— 
L.JJ. ; ’reversing 44 L. J. Ch. 238 ; L. E, 19 Eq. 
591 ; 33 L. T. 122 ; 23 TV. 11. 406.— V.-c. 

Henderson v. Hay; Church y. Brown and 
Hodgkinson v. Crowe.— l.jj. (supra), 
followed. 

Haines v. Burnett (1859) 27 Beav. 500 : 29 
L. J. Ch. 289 ; 5 Jnr. (N.S.) 1279 ; 1 L. T. 
18 ; S TV. lb 130. — M.R., disappeared. 

Hampshire r. Wickens (1878) 7 Ch. D. 555 : 
47 L. J. £h. 243 ; 38 L. T. 408 ; 26 W. R. 491. 

JESSEL, jM.R. — Ilaines y. Burnett appears to 
me to be opposed both to principle and autho- 
rity, and it must now be treated as distinctly 
overruled by Hodgkinson v. Crowe (L. R. 10 
Ch. 622). In Haines v. Burnett , Lord Romilly, 
without any special provision having been made 
in the contract to that effect, held "that a cove- 
nant should be inserted making the lease deter- 
minable on the bankruptcy of the lessee, or on 
his making any arrangement for the benefit of 
his creditors. That was in fact nothing less 
than a variation of the contract. I cannot see 
any reason for holding such a contract to be 
usual. Yet it is rather difficult, in looking at 
the case, to understand how it was decided. 
Lord Romilly seems to have thought' that in con- 
sidering general covenants, and all such other 
covenants as are usually inserted in leases of pro- 
perty of a similar description, some regard might 
be had to the peculiar nature and tenure of the 
property. But I cannot find any evidence on 
that point mentioned in the report, and it would 
seem that the judge, from his view of the nature 
of the^roperty, inserted the clause. But when we 
look at the reasoning of Vice-Chancellor Bacon, 
in Hodgkinson v. Crowe , I think it is conclusive 
against any judge being allowed to say from his 
own view that such a covenant ought to be in- 
troduced. The Court of * Appeal affirmed that 
decision, and went further, and held that, under 
an agreement for a lease to contain “ all usual 
and customary mining clauses,” the landlord was 
not entitled to have inserted in the lease a proviso 
for re-entry except on non-payment of rent.— 
p-660. 

Hodgkinson v. Crowe. — L.JJ. (supra), 
followed. 

Anderton and Milner, In re (1S90) 59 L. J. 
Ch. 765 ; 45 Ch. D. 476 ; 63 L. T. 332 ; 39 W. R. 
44.— CHITTY, J. 




llunnim/ with the Land. 


Brewster v. Kitehin for Kitchell o^Kidgill) 
•„ (1697) 1 Ld. Ravin. 317 ; 12 Mod. 166 ; 
Holt 175, 6j>9 ; 1 Salk. 198, dictum 

questioned. 

^Millies r. Branch (1816) 5 M. & S. 411 ; 17It.IL 


ellexbgrou G if . iC. J. — 1 am inclined to think 
that the language of Lord Holt, r as to the right 
of the assignee of the rent to have the covenant, 
was extra-judicial, and putting arside that dictum , 

I do not find any authority to warrant the 
position that this covenant runs with the reni^ 
— p. 417. 

r 9 

Brewster v. Kitehin, explained and dis- 
tinguished. ^ 

Loudly r. Peters (1834) 3 L. J. Ch. 167 ; 1 
Myl. & K. 489. — L.c. ; and Baily r. De CTespignv 
(1869) 38 L. J. Q. B. 98 ; L. R. 4 Q. B. 180 ; 19 
L. T. 681 ; 17 \Y. R. 494.— Q.B. 


Brewster v. Kitehin.^; rind pie applied. 

Yew by v. Sharpe (1878) 47 L. J. Ch. 617 ; 8 
Ch. D. 39. — fry, J. : rerersed c.A., Newington 
Local Board v. Cottingham Local Board (1879) 
48 L. J. Ch. 226 ; 12 Oh. D. 725 : 40 L. T. 58.— 
MALIKS, V.-C. 


Brewster v. Kitehin, discussed and applied. 
Austerberry r. Oldham Corporation (1885) 29 
Ch. D. 750 : 53 L. T. 543 ; 33 W. R. S07 ; 49 
J. P. 532.— c.A, 

* Doughty v. Bowman (1848) 11 Q. B. 444 ; 
17 L. J. Q. B. Ill ; 12 Jur. 182.— EX. CH., 
commented on. 

Minshull r. Oakes (1S58) 2 H. & Y. 793 ; 27 
L. J. Ex. 1D4 : 4 Jur. (x.s.) 170.— POLLOCK, C,B. 


Doughty v. Bowman, dictum applied. 
Piggott r. Stratton (1859) 1 De 44. F. & J. 33 ; 
29 L. J. Ch. 1 ; 6 Jur. (N.S.) 129 ; 1 L. T. Ill ; 8 
W. R. 13.— L.C. and L.JJ. 

Uxbridge v. Staveland (1746) 1 Ves. sen. 56. 
-*-L.C., questioned. 

Vyvyan v. Arthur (1S23) 1 B. & O. 410 ; 
2rD. & R. 670 ; 1 L. J. (o.s.) K. B. 138 ; 
25 R. R. 437, commented on. 

Keppell v. Bailey (1S34) 2 My. & K. 517 ; 
Coop. t. Brough. 298.— BROUGHAM, L.C. 

Keppell v. Bailey, dictum questioned. 

Tulk r. Moxhav (1848) 2 Ph. 774 ; 18 L. J. Ch. 
83 ; 13 Jur. 89*; 12 L. T. (O.S.) 469.— M.R. ; 
affirmed L.C. 

Keppell v. Bailey, held overruled. 

Luker v. Dennis (1877) 7 Ch. D. 227 ; 47 
L. J. Ch. 174 ; 37 L. T. S27 ; 26 W. R. 167. ■ 

fry, J. — The question I have to consider is 
whether I am bound by Keppell v. Bailey after 
those observations of Knight Bruce, L.J. [in 
De Mattox v. Qihson (4 De 6. & J. 282)], after 
the mode in which they were applied by the 
Court of Appeal in Catt v. Tourle (L. R. 4 Ch. 
6o4),^nd after the long series of cases of which 
Wilson v. Ilart (L. R. 1 Ch. 463) is a well- 
known examnle, in which the distinction which 
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with the more recent cases, and it is more 1 
straightforward to say this than to attempt to 
draw reined distinctions. I think, therefore, I 
am bound to give effect to the equitable dctiftrine 
of notice notwithstanding Key pell v. Bailey . — 

Keppell v. Qailey, Inapplicable. 

Wcrderfhan r. Societe Generate d’Electricitd 
(LH81) 19 Oh. D. 24!), 25%— C.A. 

Keppell v. Bay.ey, commented 'upon. 

Zetland (Ean) v. Hislop (1882) 7 App. Cas. 
f 427. — H.L. (SC.). 

Marshall v. Holloway (1882) 5 Sim. 190. — 
V.-C., adopted. 

Christie i\ Gosling (1800) 30 L. J. Ch. 607 ; 
It. 1 H. L. 279, 298 ; 15 L. T. 40.— H.L. (B.). 

Marshall v. Holloway, disevsml. 

M artel! i v. Holloway (1872) 42 L. J. Ch. 20; 
L. II. 5 H. L. 032. — H.L. (B.). 

r 

Marshall v. Holloway, applied. 

Tewart r. Lawson (1874) 43 L. J. Ch. 073 ; 
L. It. 18 Eq. 490 ; 22 W. E. 822.— V.-C. 

Marshall v. Holloway, explained. 

Eccles r. Mills (1893) 07 L. J. P. 0 . 25 ; [1898] 
A. O. 300; 78 L. T. 200; 40 W. E. 398.— 
H.L. ( E.) . 

Mans el v. Horton (1883) 52 L. J. Ch. 357 ; 
22 Ch. I). 709 ; 48 L. T. 054 ; 31 W. It. 
825* — C.A., explained. f 

Eccles r. Mills (1898) 07 L. J. P. C. 25; 
[1898] A. C. 300 ; 78 L. T. 200 ; 40 W. E. 398. 
— i>.C. 

Tulk v. Moxhay (IS 18) 2 Ph. 774; 1 Hall 
& T\v. 105 ; 18 L. J. Oil. 83 ; 13 Jur. 89 ; 
12 L. T. (O.S.) 409. — L.C. Sec 
Patching v. Dubbins (1853) 1 Kay 1 ; 17 Jur. 
1113: 2 W. 11. 2. — V.-C. ; a/ finned, 23 L. J. Ch. 
45 ; 2 Kq. E. 71.— L.JJ. 

Tulk v. Moxhay, referred to. * 

Cole r. Sims (1854) 23 L. J. Ch. 258 ; 5 
Do G. M. & G. 1 ; 1 W. R. 151.— L.JJ. * 

Tnlk v. Moxhay, applied. 

Wilson r. Hart (1800) 35 L. J.#Ch. 509 ; L. II. 
1 Ch. 403 ; 12 Jur. (N.S.) 400 ; 14 L. T. 49£; 14 
W. E. 748.— L.JJ. 

Tnlk v. Moxhay, applied. 

Western v. Macdermott (I860) 30 L. J. Ch. 
70 ; L. E. 2 Ch. 72 ; 15 L. T. 04 ; 15 W. B. 205. 
—L.C. ; (tffirm nq 35 L. J. Ch. 190 ; L. E. 1 Eq. 
499 ; 12 Jur. (N.s.) 300. — M.R. 

Talk v. Moxhay, applicable. 

Morland v. Cook (1808) 37 L. J. Ch. 825 ; 
L. E. 0 Eq. 252; 18 L. T. 496; 10 W. E. 


Tulk v.CBIoxhay, approved. 

Cooke v. (jjhilcott (1870) 3 Ch. D. 694 ; 34 
L. T. 207.— v>c. 

Tulk v. Moxhay, applied. f 

Richards v. Eevitt (1877) 47 L. J. Ch. 472 ; 7 
Ch. D. 224 ; 37 L. T. 032 ; 26 W. R. 160.-^- 
FRV, J. ;' Fairclough v. Marshall (1878) 48 L. J. 
Ex. 146 ; 4 Ex. D. 37 ; 39 L. T. 389 ; 27 W. E. 
145. — C.A. ; P>ewley r. Atkinson (1879) 49 L. J. 
Ch. 153 ; 13 Ch. D. 283 ; 41 L. T. 603 : 28 W. IT 
038. — C.A. 

Tulk v. Moxhay, referred- to. 

Greaves r. Tofield (1880) 50 L. J. Ch. 118 ; 14 
Ch. D. 563, 573 ; 43 L. T. 100 ; 28 W. E. 840.- 
C.A. 

Tulk v. Moxhay, applied. 

Patman ?\ Harland (1881) 50 L. J. Ch. 642 ; 
17 Ch. I). 353, 359 ; 44 L. T. 728 ; 29 W. E. 707. 

— M.R. 

Tulk v. Moxhay, explained and limited. 

Haywood r. Brunswick Permanent Benefit 
Building Society (1881) 8 Q. B. D. 403 ; 51 
L. J. Q. B. 73 ; 45 L. T. 099 ; 30 W. ET 299 ; 40 
J. P. 350. — C.A. 

brbtt, l.j. — N ow the equitable doctrine was 
brought to a focus in Tulk v. Moxhay, which is 
the leading case on this subject. It seems to me 
that that case decided that an assignee taking 
land subject to a certain class of covenants is 
bound by such covenants if he has notice of them, 
and that the class of covenants comprehended 
within the rule is that covenants restricting the 
mode of using the land only will be enforced. 
It may be also, but it is not necessary to decide 
here that all covenants also which impose such a 
burden on the land as can be enforced against 
the land would be enforced (p. 4U7). . . . 
But it is said that if we decide for the defendants 
we shall have to overrule Coolie v-. Chilcott. If 
that case was decided on the equitable doctrine 
of notice, I think we ought to overrule it. But 
1 think that there is much to show that the 
ground of the decision was that Malins, V.-C. 
was of opinion — wrongly, as it now turns out — 
that the covenant ran with the land, and the 
decision of the Court of Appeal appears tp have 
proceeded on an admission. — p. 408. 

Tulk v. Moxhay, limited. 

L. & S. W. Ry. r. Gomm (1882) 20 Ch. D. 
562 ; 51 L. J. Ch. 530 # ; 46 L. T. 449 ; 30 W. B. 
G20. — C.A. ; reversing KAY, J. 

[icay, J. in the inferior Court dissented from 
the eases of Gilbertson v. Hi chords and Birming- 
ham Canal Co. v. Cartwright. At the same time 
beheld that in the present case the covenant did 
not create any estate or interest in land, and 
therefore was not obnoxious to the rule agaihst 
perpetuities, and that specific performance must 
be decreed, the covenant being binding on an 
alienee with notice on the principle of Tulk v. 
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Brunswick Permanent Benefit BuiTdiny Society. 
and the Court there decided tlugb they would 
not extend the doctrine of Talk v. Moxhay to 
affirmative covenants, compelling a man to* lay 
out money, or do any other act. of what I may 
call an active character, but that it was to be 
Confined to restrictive covenants. Of course that 
authority would be binding upon us If we did 
not agree to it, but I most cordially accede to it. 
I think we ought not to extend the doctrine of 
*Tvlh v. J loxliay in the way suggested here. — 
p. 586. 

* Tulk v. Moxhay. limited. 

Holmes v. Buckley (1(591) 1 Eq. C. Ab. 27 ; 

Pre. Oh. 99, observed upon. 

Austerberry r. Oldham Corporation (1885) 29 
Ch. D. 750 ; 58 L. T. 543 : 83 W. R. S07 ; 49 
J. P. 532. — C.A. COTTON, LINDLEY and FRY, L.JJ. 

[Tulk v. Moxhay limited to restrictive stipu- 
lations, not to be extended so as to bind in equity 
a purchaser taking with notice of a covenant, to 
expend money on repairs, or otherwise, which 
does not run with the land at law.] 

cotton, l. J. — The case principally relied upon 
by the appellant was one before Vice-Chancellor 
Malins. That was the case of Cooke v. Ch ilcott. 
Now undoubtedly the Vice-Chancellor did decide 
that case on the equitable doctrine, and said that 
he would eu force the covenants : but that is an 
authority which in my opinion was not right on 
that point. In the subsequent case of Hay wood 
v. Brunswick Permanent Benefit Building Society 
— both Lord Justice Lindley and myself were 
members of the Court which decided that case — 
we expressed our opinion against Cooke v. Chileott 
being a correct development of the doctrine 
established by Tulk v. Moxhay , or for which 
Talk v. Moxhay was an authority. Then there 
was another case, before the late Lord Homilly, 
of Morland v. Cook , which was relied upon ; bat 
that was really a case not turning upon that 
doctrine, because it was this there was a deed 
of partition of land all of which was below the 
sea level and was protected by a river or sea- 
wall, and a covenant was entered into by the 
different parties to pay their proportion of the 
expense of repairing the sea-wall, whoever 
should do it ; and that covenant was enforced 
for ai?d against the successors of those who were 
parties to" the deed. But in that case it appeared 
that there w r as, according to the view of the 
Master of the Rolls, a common law liability, 
independently of that covenant, to repair the 
sea-wall, so that it would’ be very different from 
the case of creating a new liability ; the cove- 
nant there was framed in such a way as to create 
a grant by the different persons who took, on 
partition, portions of the properly or a rent- 
charge out. of their lands in order to provide for 
the expense. The covenant was in this form : 
. . . So, although in terms it was a cove 
nant, it was a covenant of those parties that 
the expense should be paid out of their pro- 
portions of the land by an acre-scot payable 
thereout in the same proportions in ready- 
money. That is. therefore, really a grant by 
each of the parties of a rent-charge of so much 


cotton, L. J. — Here the plaintiff [the superior 
landlord] does not seek to restrain Ewin [the 
lessee] from using the house in a particular way, 
or JWn doing something which will enable the 
tenant so to use it, l«ut to compel him to bring an 
action against his tenant who is in possession of 
the house. The principle of Talk v. Moxhay has 
never been carried so far except in accuse before 
Malins, V.-C. : Corfk v. Chileott. The question 
came practically before the Court of Appeal in 
Haywood v. Brunswick Permanent Benefit Build- 
ing Society , and the Court txiere laid down that 
the principle in Tulk v. Moxhay was 'hot to be 
applied so as to compel a man to do that whicN 
will involve him in expense* 

Tulk v. Moxhay, diet am adopted. 

Mackenzie r. Childers (18S9) 59 L. J. Ch. ISST 
43 Ch. D. 2G5 ; 62 L. T. 98 ; 38 W. R. 243.—' 

KAY, J. 

Talk v, Moxhay, referred to. 

Stuart r. Diplock (188$) 59 L. J. Ch. 142 ; 43 
Ch. D. 343 ; 62 L. T. 333 : 38 W. li. 223.— C.A. 

Tulk v. Moxhay. applied. 

Clegg r. Hands (1890) 59 L. J. Oh. 477 ; 44 
Ch. I). 503 : 62 L. T. 502 ; 38 W. R. 433 : 55 
J. P. ISO.— C.A. 

Tulk v. Moxhay, applied. 

Hander r. Falcke (1891) [1891] 2 Ch. 554 ; 65 
L. T. 203.— C.A. LINDLEY, BOWEN and FRY, L.JJ. 

% 

Tulk v. Moxhay, discussed, and applied. 
Craig r. Greer (1898) [3899] 1 Ir. Ii. 258.— 
S\-C. 

% 

Tulk v. Moxhay, not applied. 

Holford r. Acton Urban Council (1898) 67 
L. J. Ch. 636 ; [1898] 2 Ch. 240 ; 78 ‘L. T. 829.— . 
STIRLING!, J. 

Tulk v. Moxhay, referred to. 

Rogers r. Hosegood (1900) 69 L. J. Ch. 652 ; 
[1900] ^ Ch. 388 ; 83 L. T. 186 ; 4S W. R. 659. 
— C.A. ; affirming FAR WELL, J. 

Tulk v. Moxhay, referred to. 

Manchester Ship Canal Co. v. Manchester 
Racecourse Co? (1901) 70 L. J. Ch. 468 ; [1901] 

2 Ch. 37 ; 84 L. T. 436 ; 49 W. R. 41S.--C.A. 

Tulk v. Moxhay. referred to. 

Metropolitan Electric Supply Co. r. Ginder 
(1901) 70 L. J. Ch. S62 ; [1901] 2 Ch. 799 ; 84 
L. T. S18 ; 49 W. R. 508 ; 65 J. P. 519.— 
BUCKLEY, J. ; Noakes r. Rice (1901) 71 L. J. Ch. 
139 ; [1902] A. C. 24 ; 86 L. T. 62 ; 50 W. R. 
305 : 66 J. P. 147.— H.L. (E.). 

Morland v. Cook (1868) 37 L. J. Ch. 825 ; 
L. R. 6 Eq. 252 ; 18 L. T. 496 ; 10 W. R. 

7 77. — ir.R., distingu inked. 

Allen r. Beckham (1879) 4S L. J. Ch. 611 ; 11 
Ch. JO. 790 ; 41 L. T. 260 ; 28 W. R. 26.— C.A. ; 
Haywood v. Brunswick Building Society (1881) 

51 T, .TO "R 73 • ft H "R .u»a . ir, i m . 
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Cooke y. Chilcott (187(5) 3 Ck. B. 094: 34 
lu T. 207. — v, -C. 

Quest toned Haywood v. Brunswick Permanent 
Benefit Building Society (188n 51 L. J.'Q. B. 

73 : 8 Q. B. D. 403 ; 45 L. TT 6«J'/ ; 30 W. E. 209 : 
40 ,1. P. 350. — O.A. (supra, col. 1474) ; overruled 
on thin po'mt Austerberry v. Oldham Corporation 
(1885) 29 -Ch. D. 750 ; 53 L. T. 543 ; 33 W. K. 
807 : 49 J. P v 532. — C.A. *(.sw extract, supra, 
cot- 1475) ; cum n tented upon Hall r. Ewin (1887) 
57 L. J. Ch. 95 ; 37 Ch. D. 74 ; 57 L. T. 831 ; 30 
W. E. 84-.— c.A." T 

<c Haywood v. Brunswick Permanent Benefit 
Building Society (1881) 51 L. J. Q. B. 73 ; 
8 Q. B. D. 403 ; 45 L. T. 099 ; 30 W. E. 
21)9 ; 40 J. P. 350. — C.A., approved and 
adopted. 

L. & S. \V. Ry. r. Gcmnn (1882) 51 L. J. Cli. 
530 ; 20 Oh. L). 502 ; 40 L. T. 449 ; 30 W. E. 020. 
— C.A. (per. extract, supra, col. 1474) ; Austerberry 
v. Oldham Corporation (1885) 29 Ch. L>. 750 ; 53 
L. T. 543 ; 33 W. E. m ; 49 J. P. 532.— C.A. (tee 
extract, supra, col. 1475). 

Haywood v. Brunswick Permanent Benefit 
Building Society ami Austerberry v. Old- 
ham Corporation (supra'), followed. 

Hull r. Ewin (1887) 57 L.J.Oh. 95 : 37 Oh. D. 

74 ; 57 L. T. 831 ; 30 \V. It. <84. — c.A. (see extract, 
supra, col. 1470). 

Haywood v. Brunswick Permanent Benefit 
Building Society and Austerberry y. 
Oldham Corporation, discussed and applied. 
Craig r. Greer (1898) [1899] 1 lr. E. 258. — 
V.-C. 

Hall v. Ewin (1887) 57 L. J’/ch. 95; 37 
Ch. L). 74 ; 57 L, T. 831 : 30 W. It. 84.— 
C.A. 

Distinguished Craig r. Greer (1898) [1899] 1 
Ir. E. 258.— v.-c. ; applied. John Brothers Aber- 
garw Brewery Co. r. Holmes [1900] 1 Oh. 188 ; 
81 L. T. 771 ; 48 W. E. 230'; 04 J. P. 153.— 
KKKBWIOH, J. t 

Gilbertson v. Richards (I860) 5 H. k N. 453 ; 
29 L. J. Ex. 213: (> Jur. (N.S.) 072.— 
KX. CH. : affirming (1859) 28 L.’ .1. Ex. 
158 ; 4 It. L N. 277.— KX., followed. 
Birmingham Canal Co. r. Cartwright (1879) 
48 h. J. Ch. 552 ; 1 1 Oh. I). 421 ; 40 L. T. 784 ; 
27 W. It. 987. — PRY, J. 

Gilbertson v. Richards, dissented from. 
Birmingham Canal Co. v. Cartwright, over- 
ruled. 

h. A S. \V. Ey. r. Oomni (1882) 51 L. J. Ch. 
530 ; 20 (Mi. D. 502 : 40 h. T. 449; 30 W. K. 
020. — C.A . t>ee extract, supra, col. 1474. 

Gilbertson v. Richardson and Birmingham 
Canal Co. v. Cartwright, disapproved. 
itediugtonr. Browne (1893)32 L. It. Ir. 347. — 

JittWLRY, j. 

• 

Daniel v. Stepney (1872) 41 L. J. Ex. 208; 
h. It. 7 Ex. 327 : 27 L. T. 380 ; 21 W. E. 17.— 
EX. ; reversed, (1874) L. It. 9 Ex. 185 ; 22 W. It. 
0(52. — EX. CH. 

Daniel v. Stepney, referred to. 


Daniel v. Stepney, 

See Haywood v. Brunswick Building Society 
(1881) 51 L. J. Q. B. 73 ; 8 Q. B. D. 403 ; 45 
L. T. 099 ; 30 W. R. 299 ; 40 J. P. 356.-*-G.A. 

Thomas v. Hayward (1809) 38 L. J. Ex. 175 ; 
L. 11. 4 Ex. 311; 20 L. T. 814 .— ex-, 
distinguished. 

Fleetwood r. Hull (1889) 58 L. J. Q. B. 341 ; 
23 Q. B. I). 35; 00 L. T. 790; 37 W. It. 714; 
54 J. P. 229. — CHARLES, J. ^ 


To Repair . 

Lant v. Norris (1757) 1 Burr. 290. — K.B., 
dictum applied. 

Monvpenny r. Monvpenny (1859) 28 L. J. Ch. 
303; 3 De G. & J. 572; 5 Jur. (N.S.) 258; 7 
W. It. 270.— L.C. 

Saner y. Bilton (1878) 47 L. J. Ch. 207 ; 
7 Ch. 13. 815 ; 38 L. T. 281 ; 20 W. K. 394/ 
— pry, J., followed. 

Manchester Bonded Warehouse Co. r. Carr 
(1880) 49 L. J. C. 1\ 809 ; 5 C. P. I). 507 ; 43 L. T. 
470 ; 29 W. Ii. 354 ; 45 J. P. 7.— C.P. ~ 

Beaufort (Duke) y. Bates, 5 L. T. 540. — v.-c. ; 
reversed. (1802) 3 De G. F. k. J. 381 ; 31 L. J. Ch. 
481 ; S Jur. (N.S.) 270 ; 10 W. E. 200 ; (5 L. T. 
82.— L.JJ. 

Beaufort (Duke) v. Bates, distinguished. 
Turner r. Cameron (1870) 39 L. J. Q. B. 125 ; 
L. E. 5 Q. B. 300 ; 10 B. & 8. 931 ; 22 L. T. 525 ; 
18 W. E. 544. — Q.ii. 

Hughes v. Metropolitan j&y. (1877) 40 
L. J. 0. P. 583 ; 2 App. Cas. 439 ; 30 L. T. 
932 ; 25 W. E. (580. — H.L. (E.), principle 
applied. 

Birmingham and District Land Co. t. L. &; N. W. 
Ey. (1888) ; 40 Ch. D. 208 ; (50 L. T. 527.— 
C.A. ; a [firming 30 Ch. D. (550 ; 57 L. T. 185. — 
KEKEWICH, J.’ 

Hughes v. Metropolitan Ry referred to. 
Ormsby r. Good (1894) [1895] L Ir. E. 113. — 
GIBSON, J. ~ 

Moore v. Clark (1813) 5 Taunt. 90. — c.i\, 
d irtum eon side) cd. 

Makin r. Watkinson (1870) 40 L. J. Ex. 33 ; 
L. E. 0 Ex. 25 ; 23 L.-T. 592 ; 19 W. it. 280.— 
EX. ; MARTIN, B. dissenting. 

Makin v. Watkinson, applied . 

L. & 8. W. Ey. r. Flower (1875) 45 L. J. C. P. 
54 : 1 C. P. 1). 77 ; 33 L. T. 087.-C.P.H. ; Man- 
chester Bonded Warehouse Co. v. Carr (1880)«49 
L. J. C. P. 809 ; 5 C. P. D. 507 ; 43 L. T. 470 ; 
29 W. E. 354 ; 45 J. P. 7.— C.P.D. 

Makin v. Watkinson, followed . 

Hugall v. McKean (1885) 53 L. T. 94; 33 
W. E. 588. — C.A. ; affirming 1 Cab. & E. 391. — 
WILLS, J. 

Sampson v. Easterby, 5 L. J. (o.s.) K. B. 
291 ; 9 B. & C. 505 ; 4 M. & Ry. 422 .— k.P\j 
affirmed now* Easterby v. Sampson (18^0) 0 
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Easterby v. Sampson, considered. 

Aspdin r. Austin (1814") 13 L. J;.Q. B. 155 ; 5 
Q. B. 671 ; 8 Jur. 355. — Q.B. 

Tyndall v. White {1885) IS L. It. Ir. 203.— 
C. P.D. ; reversed, (1880) 20 L. II. Tr. 517. — C.A. : 
the. hitter decision reversed, twin. White v. Tyn- 
dall (1888) 57 L. J. C. P. 114 ; 13 App.Cas. 203 ; 
58 L. T. 741 ; 52 J. P. 075.— H.L. (in.). 

% White y. Tyndall (supra, in H.L.), distin- 
guished. 

National Society for Distribution of Electricity 
r. (Jtbbs (1000) 01) L. J. Ch. 457 : [1000] 2 Oil. 
280 ; 82 L. T. 443 ; 48 W. R. 409.— C.A. 

levy v. Sale (1877) 37 L. T. 700 .— lush. j.. 
observations referred to. 

White r. Tyndall’ (1888) 57 L. J. P. C. 114: 
13 App. Gas. 203 ; 58 L. T. 741 ; 52 J. P. 075. — 

H.L. (IR.). 

Burdett v. Withers (1837) 7 A. & E. 136 : 
2 N. & P. 122 ; W. W. & D. 444 : 0 L. J. 
K. B. 219; 1 Jur. 514. — K.B., com- 
mented on. 

Pavne*. Haine (1S47) 1(5 L. J. Ex. 130 ; 10 
M.&'W. 541. 

ALDERSON, b. — I doubt whether the marginal 
note to Burdett v. Withers is good law, although 
the case itself is perfectly good : for it is not 
competent for the tenant to prove the state of 
repair of the premises, but only the general class. 

— p. 181. 

Payne v. Haine, appro red. 

Easton ?\ Pratt (1864) 33 L. J. Ex. 233 ; 10 
Jur. (N.S.) 732 ; 9 L. T. 841 ; 12 W. R. 805.— 

EX. CH. 

(5 

Payne v. Haine, applied. 

Saner r. Bilton (1878) 47 L. J. Ch. 267 ; 7 
Ch. D. 815 ; 38 L. T. 281 ; 26 W. R. 394.— FRY, j. 

Payne v. Haine, pri nei plaapplied. 

Pontifex v. Foord (1884) 53 L. J. Q. B. 321 ; 
12 Q. B. D. 152 ; 49 L. T. SOS : 32 W. R. 316.— 
pollock, B., and lopes, J. ; Gatton r. Bennett 
(18S4) 53 L. J. Ch. 685 ; 26 Ch. D. 161 ; 50 
L. T. '383 ; 32 W. R. 485.— KAY, J. 

Psyne v. Haine, approved. 

Proudfoot r. Hart (1890) 59 L. J. Q. B. 389 ; 
25 Q. B. D. 42 ; 63 L. T. 171 ; 38 W. R. 730 ; 55 
J. p. 20. — C.A. ESHER, M.R. and LOPES, L.J. 

Payne v. Haine ; G«.tteridge v. Munyard 
(1834) 7 Car. & P. 129 : 1 M. & Rob. 334.— 
tindal, C.J. : and Soward v. Leggatt 
(1836) 7 Car. &; P. 013.— ABINGER, C.B., 
applied. . 

Lister *. Lane (1893) 62 L. J. Q. B. 583 ; [1893] 
2 Q. B. 212 : 4 R. 474 ; 69 L. T. 176 ; 41 W. R. 
626 ; 57 J. P. 725.— C.A. 

Payne v. Haine, referred to. 

Gaskell’s Settled Estates, In re (1894) 63 
L. J. Oil. 243 : [1894] 1 Ch. 4S5 ; 8 R. 67 ; 70 
L. T. 554 ; 42 W. R. 219. — CHITTY, J. 

, Neale v. Ratcliffe (1850) 15 Q. B. 916 ; 20 L. J. 
Q. B. 130 ; 15 Jur. 166. — Q.B.. followed. 
Rolt r. Cozens (1856) 25 L. J. C.’P. 254 : 18 
Ch B. 673 ; 2 Jur. (N.S.) 1073. — C.P. ; Coward v. 
m-egory (1866) 36 L. J. C. P. 1 ; L. R. 2 C. P. 
153 ;*15 L. T. 279 : 15 W. R. 170 * 19 .Tm- h? a ^ 


Collins v. Barrow (1831) 1 M. & Rob. 112. — 
BAY LEY, b.. commented on. 

Arden r. Pullen (1S42) 10 11. & TV. *321 ; 11 
L. J. Sx. 359. — EX. 

Collins v. Barrow and Edwards v. Ether- 
ington (1825) Rv. & M. 268 ; 7 D. & R. 

1 1 7, adopted. 

Smith r. Man-abb (1843) 11 M. &~W. 5 ; 12 
L. J. Ex. 223 : o D. (~s.) 810 ; Car. & M. 4 "-9 ; 

7 Jur. 70. — EX. 

Collins v. Barrow : Edwards y. Etbsrington, 
and Salisbury v. Marshall ( 1829) 4 Car. fc ^ 
P. 65. — TIXDAL, C.J., overruled. 

Hart r. Windsor (1843) r2 M. & W. (>8 ; 13 
L. J. Ex. 129 ; 8 Jur. 150. — EX. See extract, 
post, col. 1 502. 

Coward v. Gregory (1866) 30 L. J. C. P. 1 ; 

L. R, 2 C. P. 153 ; 15 L. T. 279 ; 15 W. R. 
170 ; 12 Jur. (N.S.) 1000. — C.P., principle, 
tip pi ied. 

Mills r. East London "Onion (1872) 42 L.J. 
C. P. 46 : L. R. 8 C. P. 79 ; 27 L. T. 557 ; 21 
W. R. 142.— c.P. 

Coward v. Gregory, followed. 

Jacob r. Down (1900)69 L. J. Ch. 493 : [1900] 

2 Ch. 156 ; 83 L. T. 191 ; 48 W. R. 441 ; 64 
J. P. 552. — STIRLING-. J. 

Morgan y. Hardy (1886) 17 Q. B. D. 770. — 
DENMAN, j. ; affirmed , 35 W. R. 588.— 
C.A., applied. 

* Joyner r. Weeks (1891) 60 L. J. Q. B. 510 : 
[1891] 2 Q. B. 31 ; 65 L. T. 16 ; 39 W. R. 583 ; 
55 J. P. 725.— C.A. ESHER, M.R. and FRY, L.J. 

Joyner V. Weeks, applied. 

Henderson r. Thorn (1893) 62 L. J. Q. B. 5S6 ; 
[1893] 2 Q. B. 164 ; 5 R. 404 : 69 L. T. 430 ; 
41 W. R. 509 ; 57 J. P. 679. — WILLS and 
LAWRANCE, JJ. 

Vivian v. Champion (1705) 2 Ld. Raym. 
1125, applied. 

Jones 3 ;-. Simes (1800) 43 Ch. D. <!07 ; 59 L. J. 
Ch. 351 ^62 L. T. 447. — c HITT Y. J. 

Vivian v. Champion ; Doe d. Worcester v. 

Rowlands (1840) 9 Car. & P. 734 : 5 Jur. 

„ 177 : and Turner v. Lamb (1S45) 14 M. & 
W. 412. — EX., observations cited. 

Conquest /*. Ebbetts (1896) 65 L. J. Ch. S08 ; 
[1896] A. C. 490 ; 75 L. T. 36 ; 45 W. R. 50.— 
H.L. (e.) ; affirming S. C. now. Ebbetts r. Con- 
quest, 64 L. J. Ch/702 ; [1895] 2 Ch. 377 : 12 R. 
430 ; 73 L. T. 69 ; 44 W. II. 56.— C.A. 

For Quiet Enjoyment. 

Witchcot v. Nine (1610) Brownl. & G. SI, 

explained. 

Edge r. Boilcau (1885) 55 L. J. Q. B. 90 ; 16 
Q. B. D. 117; 53 L. T. 907; 34 W. R. 103.— 
POLLOCK, B., and MANISTY, J. 

Adams v. Gibney (1830) 6 Bing. 656 ; 4 

M. & P. 491 ; S L. J. (o.S.) C. P. 242 ; 31 
R. R. 514. — C.P., referred to. 

Moiivpenny r. Monv penny (1801) 9 H. L. Cas. 
114 ; 31 L. J*. Ch. 269*— H.L. (k). 

_ Adams v. Gibney, followed. 
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Adams v. Gibney and Swan v. Stransham, 

Ilyer 257 ^followed. 

Baynes v. Lloyd (l 80;“) 04 L. J. Q. B. 787 : 
[1805] 2 Q. B. 010 ; 14 It. 078 ; 73 L. T. 253 ; 59 
j. 1\ 710. — o.A. ; affirming 43 W. It. 525. — 
RUSSELL. C.4. 

Line r. Stephenson (1S3S) 5 Bing, (n.c.) 183 ; 

7 Scott, 09 ; 1 Am. _3S5 ; 7 L. J. C. ?. 203. 
— EX. OH., adopted. 

Mostyn r. Wrist,, Mostyn Coal and Iron Co. 
f 1870) 45, L. J. 0. V. 401 ; 1 C. P. D. 145 ; 34 
k T. 325 ; 24 W. it. 401.— C.P.I). 

Bandy v. Cartwright (1853) 8 Ex. 013; 22 
L. J. Ex. 285 ; 1 W. LI. 418. — VjX.,folloired. 

* Hall r. City of London Brewery (Jo. (1802) 
31 L. J. Q. 1L 257 ; 2 B. & S. 737 ; 0 Jar. (N.S.) 
18.— Q.Ji. 

Bandy v r . Cartwright, adopted. 

Ilobinson •/*. Ivil vert *(1889) 58 L. J. Ch. 392 : 41 
Oh. I). 88 ? 61 L. T. 60 ; 37 W. It. 545.— O.A. 

Bandy v. Cartwright, applied. 

Aldin r. Latimer (.'lark (1894) 03 L. J. Ch. 001 ; 
[189-1] 2 Ch. 437; 8 It. 352 ; 71 L. T. 119 ; 42 
\V. It. 555. — STIRLING-, .r. 

Bandy v. Cartwright ; Hall v. City of London 
Brewery Co. (1802) 31 L. J. Q. B. 257 ; 2 
B. A S. 737 ; 9 Jur. (n.S.) IS.— q.b. ; ancl 
Holder v. Taylor (1012) Hob. 12, com- 
mented' on. 

Baynes r. Llovd (1895) 04 L. J. (). B. 787 ; 
[1895] 2 Q. B. 010 ; 14 It. 078 ; 73 L, T. 250 ; 59 
,1. B. 710. — o.A. ; a /firm i Uff 43 \V. It. 525. — 

RUSSELL. O.tT . 

KAY, (for the Court). — In Bandy v. Carl- 
writ/ fit t ho lease was by parol ; it was held that 
a covenant for quiet enjoyment during the term 
could be implied, and further that such covenant 
was broken by a (list ress for a rent-charge granted 
before the pared demise by a predecessor in title 
of the lessor, under whom he claimed by pur- 
chase. The reason for this decision is -not given 
in the report. Probably this parol lease was 
made by the won l “demise,” or, in the absence 
of evidence, that was assumed s to be the ease. 
That decision was followed in Hall v. ( 'if// of 
London Jt reiver y Co. The weight, of authority 
is in favour of the view that a covenant in law 
is not implied from the mere relation of landlord 
:uul tenant, but only from certain words used in 
■.'.renting the lease. ... In Holder v. Taylor the 
implied covenant seems to have been treated as 
.in absolute covenant, broken by the fact that 
!.he lessor had no title at the date of the lease. 

Bandy v. Cartwright and Hall v. City of 
London Brewery Co., considered and 
/'ol loan'd. 

Bndd-Srnft. r. Daniel (1902) 71 L. J. K. B. 706 : 
"1902] 2 1C. B. 351 ; 87 L. T. 392 ; 51 W. J*.134. 
-no no alyhkstong, c.j., dahl I kg- and 1 
JHANNELL, JJ. 

Baynes v. Lloyd (supra'). 

Dictum (jvestioned Budd-vScott r. Daniel (1902) 
supra'); discussed Jones r. Lavington (1902) 
’2 L. J. K. B. 98 ; [1903] 1 K. B. 253 ; 88 L. T. 
!23 *. 51 \V. n u:i —r. * 


Hudson~v. Cripps (1896) 65 L. J. Ch. 828 ; 
[ 1896 ] a 1 Ch. 265 ; 73 L. T. 741 ; 44 W. R. 
200 ;. 60 J. P. 393. — NORTH, J., referred to. 

Holford r. Acton Urban Council (*898) 67 
L. J. Oh. 63 C ; [1898] 2 Ch.240 ; 78*L. T. 829.— 

STIRLING, .T. 

* 

Hudson v. Cripps, discussed. 

Alexander ■/*. Mansions Proprietary, Limited 
(1900) 16 Times L. R. 431.— Stirling, J. 

r- 

Spencer v. Marriott (1823) 1 B. & C. 457 ; 2 
D. & R. 665 ; 1 L. J. (o.s.) K. B. 134 j 25 
R. R. 453. — K.E., appro red. - 

Dennett r. Atherton (1872) L. R. 7 Q. B. 316 ; 
41 L. J. Q. B. 165 : 20 W. R. 442.- EX. CH. 

Spencer y. Marriott, applied. 

Besley v. Besley (1878) 9 Ch. D. 103 ; 38 L. T. 
841 ; 27 W. R. 184.— V.-C. 

Locke v. Furze (1866) 35 L. J. C. P. 141 ; 
L. R. 1 C. P. 441 ; 15 L. T. 161 ; 14 W. R. 
403 : 1 H. & R. 397. — EX. CH. ; affirming 
19 0. B. (n.S.) 96 ; 11 Jur. (N.S.) 726.— C.P. ; 
and Gillard v. Cheshire Lines Committee 
(18S4) 32 W. R. 943. — C.A., distinguished. 

Wallis r. Hands [1893] 2 Ch. 75 ; 62 L. J. Ch. 
586 ; 3 R. 851 ; 68 L. T. 428 ; 41 W. R. 471. 

cjutty, *T . — In fjochey. Furze. . . . the plain- 
till’ was in possession when the lease, originally 
reversionary, but then possessory, was avoided by 
title paramount ; and he remained in possession 
for a short period (some twenty days) during the 
currency of the term granted by the avoided 
lease, upon the covenant in which the action was 
brought. It is consequently no authority on the 
point (p. 85). 

The plaintiff’s counsel . . . cited the decision 
of the Court of Appeal in Gillard v. Cheshire 
Lines Committee. The Court there held that 
a person having a mere inf crease termini could 
maintain an action for injury to his right. The 
eases on trespass, though not cited, were of 
course present to the minds of the members 
of the Court who so held ; there was no in- 
tention to overrule them, either directly or in- 
directly. . . . The judgment turned on the pro- 
position that the defendants had injured the 
plaintiff’s proprietary right. While accepting 
that decision, as I am bound to do without 
question, I. think that it does not apply to the 
facts of this case. . . . The plain tiif has re- 
frained, and as I think deliberately refrained, 
from exercising his sight. of entry under his 
voidable lease of 1 887. I think he is not entitled 
to any damages ; if 1 thought otherwise, I should 
assess them at a mere nominal sum. — p. 86. 

Andrew v. Pearce (1805) 1 Bos. & 1\ (N .it.) 
15S ; 8 R. R. 776. — C.P., explained. 

Williams r. Burrell (1845) 1 0. B. 402 ; Hi 
L. J. 0. P. 98 ; 9 Jur. 282.— C.P. 

Williams v. Burrell (1845) 1 G. B. 402 ; 14 
L. J. C. P. 98 ; 9 Jur. 282.— C .1?., followed. 

Locke r. Furze {supra) and Child c. vS terming 
(1879) 11 Ch. D. 82 ; 48 L. J.Ch.392 ; 40 L. T. 
302 ; 27 W. R. 462.— O.A. 

Cooke v. Forbes (1867) 37 L. J. Ch. 17S ; 
L, R. 5 Eq. 166 ; 17 L. T. 371.— V.-C,, 
referred to. 

Gaunt r. Fynney (1872) 42 L. J. Ch. 122 , L. R. 
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Cooke v. Forbes, distinguished. '* 
ftobinson r. Kilvert (1889) 58 L. J. Ch. 392 : 

43 Ch. D. 88 ; 61 L. T. 60 : 37 W. JR,. 545. — C.A. 
COTTON, LIXDLEY and LOPES. L.JJ. 

Dennett v. Atherton (1S72) 41 L. J. Q. B. 
165 : L. ft. 7 Q. B. 316 : 20 W. ft. 442.— 
EX. CH., referred to. 

Tarter r. Drew (1880) 49 L. J. C. P. 482 ; 5 
0. P. D. 143 ; 42 L. T. 151 ; 28 W. ft. 672 ; 44 
JL. T. 267.— C.P.D. 

Dennett v. Atherton, obsecrations not 
o applied. 

Sanderson c. Berwick-upon-Tweed Corporation 
(1884) 53 L. J. Q. ft. 559 ; 13 Q. B. D. 547 ; 51 
L. T. 495 ; 33 W. ft. 67 ; 49 J. P. 6.— C.A. 

Dennett v. Atherton, discussed. 
ftobinson v. Kilvert. (1889) 5.8 L. J. Cli. 392 ; 
41 Ch. D. SS ; 61 L. T. 60 ; 37 \\ T . ft. 545.— C.A. 

Dennett v. Atherton, applied. 

Spurlinsr r. Bantoft (1891) 60 L. J. Q. B. 745 : 
[1891] 2 Q. B. 384 ; 65 L. T. 584 : 40 \V. II. 157 : 
17 Cox 0. G. 372 ; 56 J. P. 132.— CAVE and 

CHARLES, JJ. 
c 

Dennett v. Atherton, referred to. 

Harrison *r. Mun caster (Lord) (1891) 61 L. J. 
Q. B. 102 ; [1891] 2 Q. B. 680 ; '65 L. T. 481 : 40 
W. ft. 102 ; 56 J. P. 69. — C.A. 

Dennett v. Atherton, considered. 

Tebb <■. Cave (1900) 69 L. J. Ch. 282 ; [1900] 

1 Ch. 642 ; 82 L. T. 115 : 48 W. ft. 318.— BUCKLEY. 
J. See extract, post, col. 1484. 

Shaw v. Stenton (1858) 2 H. & N. 85 8 ; 27 
L. J. Ex. 253 ; 6 W. ft. 327. — EX., applied. 
Anderson r. Cppenheimer (1880) 49 L. J. Q. B. 
708 j 5 Q. B. D. 602. — C.A. 

Shaw v. Stenton and Sanderson v. Berwick- 
upon-Tweed Corporation (1884) 53 L. J. 
Q. B. 559 ; 13 Q. B. D. 547 ; 51 L. T. 495 ; 
33 W. ft. 67 ; 49 J. P. 6. — C.A., varying 
DEXAiAN, J., explained. 

Jenkins r. Jackson (1889) 5S L. J. Ch. 124 ; 

40 Ch. D. 71 ; 60 L. T. 105 : 37 W. ft. 253. 
KEKEWICH, J. discussed Sham v. Stenton and 

Sanderson x. Berwick- upon- Tweed Corporation , 
^ and cjfcne to the conclusion that they did not 
support the proposition that a nuisance com- 
mitted on adjoining land (in this case an upper 
flat) by the lessor or his tenant is a breach of the 
covenant for quiet enjoyment. 

r 

Sanderson v. Berwick-upon-Tweed Corpora- 
tion, d iscimed. 

ftobinson v. Kilvert (1889) 58 L. J. Ch. 392 ; 

41 Ch. D. S8 ; 61 L. T. GO ; 37 W. ft. 545.— C.A. 

Shaw v. Stenton and Sanderson v. Berwick- 
v upon-Tweed Corporation, considered . 
Harrison r. M uncaster (Lord) (1891) 61 L. J. 
Q. B. 102 ; [1891] 2 Q. B. 6S0 ; 65 L. T. 481 ; 40 
W. ft. 102 ; 56 J. P. 69.— C.A. 

ESHER, M.R. — Sanderson v. Mayor of Berwick- 
on- Tweed is a clear authority that the interruption 
contemplated by the covenant need not neces- 
sarily be an interference with the title, but may 
extend to an interference with the enjoyment ; 
and that decision, interpreted in that way was, 
im^my opinion, authorised by Shaw v. Stenton; 
but itjjoes no further. [His lord_ship proceeded to 


Sanderson v. Berwick-upon-Tweed Corpora- 
tion and ftobinson v. Kilvert GJN89) 58 
L. J. Ch. 392 : 41 Ch. D. 88 ; 61 L. T. 60 : 
37 IV. ft. 545. — c. A., applied. 

Aldin r. Latimer (Rlark (1894) 63 L. J. Ch. 601 ; 
[1894] 2 Ch. 437 ; 8 ft. 352: 71 L. T. 13 9 : 42 

\\\ ft/ 5 5 3 .—ST IRLIXGr, J. 

Sanderson v. Berwick-upon-Tweed Corpora- 
tion, c,r plained.'' 7 

Manchester, Sheffield and Lincolnshire Xiv. r. 
Anderson (1898) 67 L. J. Ch. .>68 ; flS9s] 2 Ch. 
394 ; 78 L.' T. 821.— C.A., affirming 46 IV. ft. 509- 

—BYRNE, J. 

Sanderson v. Berwick-upon-Tweed Corpora- 
tion, and Manchester, Sheffield and Lin- 
colnshire By. v. Anderson, considered. 

Tebb r. Cave ^1900) 69 L. J. Ch. 282 ; [19U0] 

1 Ch. 642 ; 82 L. T. 115 ; 48 W. ft, 318. 

BUCKLEY, J. — In Bennett x. Atherton IVillcs, 
.1. stated the law in this way : {, Jfo\v there can 
be no doubt that a proceeding of the Court of 
Chancery, or of a Court of common lav. inter- 
fering with the title and possession of the land, 
does "amount to a breach of the covenant for 
quiet enjoyment. . . . On the other baud, it 
has long been settled that such a proceeding, 
interfering only with a particular mode of enjoy- 
ment of tlie land, or part of it, but not with the 
titl^ or possession, is not a breach.** . . . 
Dennett x. Atherton was, however, considered 
and commented on in the O. A. in Sanderson v. 
B* r m i cli -upon- Tweed Corporation. . . . Instating 
the law, Fry, L.J., who delivered the judg- 
ment of tiie Court, said this: 4; .. . . It 
appears to us to be in every case a question of 
fact whether the quiet enjoyment of the land 
lias or lias not been interrupted ; and where the 
ordinary and lawful enjoyment of the demised 
land is "substantially interfered with by the acts 
of the lessor, or those lawfully claiming under 
him, the covenant appears to us to be broken, 
although neither the title to the land nor the 
possession of the land may be otherwise 
affected.*” Now, it is said by the defendant, 
and I think irulv said, that Sanderson x. 
Berwick- upon- Tweed Corporation is the utmost 
extent to which this law has been carried. The 
law is by that^decision extended beyond title 
and rpossession'to those cases in which quiet 
enjoyment of the land is substantially interfered 
with by the acts of the lessor. That case was 
again referred to in the C. A. in llubinsun x. 
Kilvert. . . . Then the defendant has referred 
to Manchester , Sheffield and Lincolnshire By. x. 
Anderson , in which the present JM.E., referring 
to Sanderson v. Berwick-upon-Tweed Corpora- 
tion , says this : . I take it that a mere 

temporary inconvenience caused by a lessor, 
not in depriving his tenant of a right of way, 
but in rendering his access less convenient than 
it was, is not a breach of covenant for quiet 
enjoyment. A temporary inconvenience which 
does not interfere with the estate, or title, or 
possession, is not to my mind a breach of 
covenant, nor is there any case that goes any- 
thing like the length required to show that it is. 
Even the judgment of Fry, L.J. in the case that 
carried it furthest — Sanderson v. Berwick-upon- 
Tweed Corporation , in which lie says that any- 
thing which substantially interferes with the 
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fricts then "before the Court, which were that 
water was poured on the land demised so as to 
interfere with, the enjoyment of the demised 
property. It did not interfere with the posses- 
sion, except iu a very technical sense, and still 
less with the title. . . . That- is the greatest 
qualification of Sa nderson v. Hr notch- upon- 
Ttoecd CoiiporafUm which, so far 1 know, is to be 
found. 

Tebb v. Cave (supra), questioned and dis- 
tinguished-. *> 

Davis p. Town Properties Investment Corpora- 
tion ( 11)03') 72 L. J. Cli. 389 ; [1903] 1 Oh. 797 ; 
NS L. T. 005 ; 51 YV, R. 417.— C.A. 

Stanley v. Hayes (1842) 3 Q. B. 105 ; 2 
G. & D. 411 ; 11 L. J. Q. B. 176. — Q. B., 
appro red and applied: 

Harrison v. Muneaster (Lord) (1891) 01 
L. J. Q. B. 102; [1891] 2 Q. B. 080; 
05 L. T. 481 ; 40 AV. It. 102 ; 56 J. P. 09. 
— C.A., obner rations inapplicable. 

Kelly r. Rogers (1892) 61 L. J. Q. B. 604; 
>S92] 1 Q. B. 910 ; 60 L. T. 582 ; 40 W. R. 516 ; 
>C J. P. 789. — C.A. 


Harrison v. Muneaster, applied. 

Davis r. Town I* roper ties Investment Corpora- 
tion (1902) 71 L. J. Ch. 900 ; [1902] 2 Ch. 035 ; 
17 L. T. 430 ; 51 YV. it. 42. — BYRNE, J. 


Kelly v. Rogers (1892) 01 L. J. Q. B. 
00.1 ; [1892] 1 Q. B. 910 ; 06 L. *l\ 
5<82 ; 40 W. li. 510; 50 J. P. 789.— C. A., 
distinguished. 

Cohen r. Tam tar (1900) 09 L. J.- Q. I>. 904; 
1900 J 2 Q. 1». 009 ; S3 L. T. 04 ; 48 \V. R. 042. 
— C . A . 

A. Ij. smith, l.j. — I t is urged on behalf of the 
cfemhmt. that the present case is covered by the 
ecision in Kelly v. Royers, because the act of 
he superior landlord was not the act of any 
■era* >n claiming by, through, or under the defoli- 
ant. Tf all that had happened here, were 
hat judgment had been recovered against the 
ofendaut by his superior landlord, lio doubt 
felly v. Roy era would have been a clear 
utliority in the defendant’s favour, but here, 
uto is* (he fact that the drftyidant having a 
urfiMM. defence to the action by the superior 
mdlord, consented to judgment. It was this 
*t, of his which caused the plaintiff to be turned 
it, of possession, and the defendant thereby 
as guilty of a breach of the covenant for quiet 
ijoyment. — p. 1)00. 

Butler v. Swinerton (Lady) (1022) Gro. Jac. 
050. d 1st i ny u islt ed. 

Wood house r. Jenkins (1832) 9 Bing. 431 ; 2 
. & ISeott, 599 ; 2 L. J. 0. P. $8. — C.P. 

A r ot to Assign or Underlet. 

Crusoe d. Blencowe v. Bugby (1771) 3 YVils. 
234 ; 2 YV. Bl. 706, obserred upon. 

Yarlcy r. Ooppard (1872) L. It. 7 C. P. 505 ; 20 
. T. 882 ; 2U YV. It. 972.— C.P. 

Crusoe d. Blencowe v. Bugby, observation 
applied. 

Grove r. Portal (1902) 71 L. J. Ch. 299 ; [1902] 


Greenavray v. Adams (1806) 12 Ves. 395— 
M.R., nut. followed. 

Gwillim r. AStone (1807) 14 Yes. 128. — M.R. ; 
Aberaman Ironworks r. Wickens (1808) L. R. 
5 Eq. 515. — V.-C. ; rerersed L. R. 4 Ch. 101 ; 20 
L. T. 89 ; 17 \V. R. 211.— L.G. 

Greenaway v. Adams, distinguished. 

Doyle and O’Hara’s Contract, In re (1898) 
[1899] 1 Ir. R. 113.— c.A. 

Ashbourne, c. — On the terms of the lease iu 
Greenaway v. Adams, it would be cliMicu.lt to 
come to any other conclusion, for it is impossible 
to see any difference, except in phraseology, 
between a covenant restraining alienation of a 
public-house and a covenant restraining sub- 
letting the same for the entire term for which it 
was held. On the other hand, in the covenant 
entered into between John D’Arcy and Denis 
Doyle, there is nothing whatever to indicate 
that the parties were thinking of the entire 
interest in the term. It may well be that the 
landlord has no objection to the premises being 
assigned, while he had an objection to their 
being sub-let. — p. 121. 

T- 

Greenaway v. Adams, observation applied. 

Grove r. Portal (1902) 71 L. J. Ch. 299 ; [1902] 
1 Ch. 727 ; 80 L. T. 350. — JOYCE, j. 

Church v. Brown (1S08) 15 Ves. 258; 10 
It. R. 74 . — l.c., applied ; 

TTodgkinson r. Crowe (1875) 44 L. J. Ch. 080 ; 
L. R. 10 Ch. 022 ; 33 L. T. 388 ; 23 W. R. 885.— 
L.J J. ; Hampshire r. Wickens (1878) 47 L. J. Ch. 
243 ; 7 Ch. D. 555 ; 38 L. T. 408 ; 20 \V. R. 491. 
— H.it. ; Lander and Bagley’s Contract, In re 
(1892) 61 L. J. Ch. 707; [189*] 3 Cli. 41 ; 07 
L. T. 521.— chitty, J. : Grove r. Portal (1902) 
71 L. J. Ch. 299 ; [1902] 1 Ch. 727 ; 80 L. T. 
350.— JOYCE, J. 

Doe d. Pitt v. Laming (1814) 4 Camp. 77 ; 
15 R. R. 728, questioned. 

Greenslacle r. Tapscott (1834) 1 C. M. & R. 55 ; 
4 Tyr. 500 ; 3 L. J. Ex. 328. — EX. 

PARKE, B. — It is more difficult to say that Roe 
y. Laming is not applicable. There, however, 
the demise was of a coffee-house, and.* unless 
there was a distinct agreement with the lodger 
for the occupation of a particular room, it may 
be said he had not such an exclusive possession 
of it as would have entitled Dim to maintain 
trespass. If there had been any such distinct 
demise, then it would have resembled the case of 
a ready-furnished lodging, and the act might 
have come within the terms of the covenant. In 
this view the case of Doe v. Laming may be sup- 
ported ; but I cannot say that the grounds upon 
which Lord Ellen borough decided the case appear 
to be satisfactory to my mind. — p. 59. 

Doe d. Pitt v. Laming, applied. 

Universal Non-Tariff Eire Insurance Co., In 
re (1875) 44 L. J. Oh. 701 ; L. R. 19 Eq. 485 ; 23 
YV. R. 464. — M a LINS, V.-C. ; Phillips r. Henson 
(1877) 47 L. J. C. P. 273 ; 3 C. P. D. 20 ; 37 L. T* 
432 ; 26 "YV. R. 214.— C.P.D. 

Lehmann v. McArthur, L. R. 3Eq. 746 ; 16 
L. T. 196.— V.-C. ; rerersed , (1808) 37 L. J.. Cb. 
025 ; L. R. 3 Ch. 496 ; 18 L. T. 800 ; 10W. R. 
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Williamson v. Williamson (IS#-!') 43 L. J. 
Ch. 738 ; L. II. 0 Ch. 729 ; 31 L. T. 291. 
— L.JJ. ; rerersing 43 L. J. Ch. 382 ; 
L: R. 17 Eq. 549 : 30 L. T. 154 ; 22 W. R. 
682. — V.-C. , /7 /V 7 //<7 w 7x7i <?<7. 

Haywood Silber (18S5) 30 Ch. D. 404 ; 54 
L. T. 108 : 31 W. R. 114.— C.A. 

# lixdlfa', L.J. — The contract is different in 
this respect, the contract in Williamson v. 
Williamson consisted only of one portion of 
i^Le clause we have got here. It provided 
simply that the underlease should contain the 
like provisions, conditions and stipulations in all 
resp£t*ts as were contained in the original lease, 
and clid not contain any such bargain as we have 
here that the underlease is to contain all usual 
and customary clauses. — p. 414. 

Williams v. Earle (1838) 37 L. J. Q. B. 
231 ; L. hi. 3 Q. B. 739 : 9 B. k S. 740 
19 L. T. 238 : 15 W. R. 1041.— Q.B.. 
explained. 

West r. Dobb (1SG9) 38 L. J. Q. B. 289 ; L. It. 

4 Q. B. G34. — q.b. ; a [fir mod. (1870) 10 B. & S. 
987 ; 39 L. J. Q. B. 190 ; L. R. 5 Q. B. 4G0 ; 23 
L. T. 70 ; 18 W. It. 11G7 .— ex. Oil. 

Varley v. Coppard (1872) L. It. 7 C. 1\ 505 ; 
2G L.ST. 8S2 ; 20 W. R. 972.— C.P. , observed 
upon. 

Bristol Corporation r. Westcott (1S79) 12 Ch. 
D. 40 1 : 41 L. T. 117 ; 27 W. It. 841.— C.A. 

jessel, M.B. — In Varley v. Coppard the out- 
going partner purported in assign, so the case 
does not go far enough [to prove that the agree- 
ment to assign subject to lessor's consent coupled 
with a giving up of possession to one partner 
by the other is a breach of a covenant against 
parting with po^ession]. I do not know that I 
should have decided even that case in the same 
•way, for the deed was not in point of law an 
assignment, but a release. But you have to rely 
on the words “part with possession,* and how 
can possession be parted with *o a person who 
already has it ? — p. 465. 

Williams v. Earle and Varley v. Coppard, 

applied: 

Horsey Estate Co. r. Steiarer (1S99) 68 L. J. 
Q. B. 743 ; [1899] 2 Q. B. 79 ; 80 L. T. 857; 
47 W. R # 644. — C.A. BUSSELL, C.J., smith and 
Collins, l.jj. 

Williams v. Earle, inapplicable. 

Lepla r. Rogers (1S92) [1893] 1 Q. B. 31 ; 

5 R. 57 ; 68 L. T. 584 ; 57 J. P. 55.— HAWKINS, J. 

Roe d. Dingley v. Sales (1813) 1 31. & S. 
297, applied. 

Horsey Estate Co. r. Steiger (1899) 68 L. J. 
Q. B. 743 ; [1899] 2 Q. B. 79 ; 80 L. T. 857 : 47 
W. R. 644.— C.A. 

Treloar v. Bigge (1S74) 43 L. J. Ex. 95 ; 
L. R. 9 Ex. 151 ; 22 W. R. 343.— EX., 
adopted. 

Hyde v. Warden (1877) 47 L. J. Ex. 121 ; 3 
Ex. D. 72 ; 37 L. T. 567 ; 26 W. R. 201.— C.A. 

Treloar v. Bigge, followed. 

-Sear r. House Property and Investment Society 
(1880) 50 L. J. Ch. 77 : 16 Ch. D. 3S7 ; 43 L. T. 
531 ; 29 W. R. 192 ; 45 J. P. 204.— V.-C. 

/Treloar v. Bigge, applied. 

Leplf*'tf. Rogers (1892) [1893] 1 Q. B. 31 ; 5 


to Rates and Taxes. 

Cranston v. Clarke (1753) Sqyer 7S, 
not followed. 

PdMfeh v. Sleeman (I860) 1 De G-. F. k J. 326 : 
29 L. J. Ch. 96 : 6 <?ur. (x.S.) 3S5 ; S W. It. 166 ; 

1 L. T. (o.s.) 506.— L.c. 

Campbell, L.c. — The respondent has relied 
mainly upon the case of Cranston v. Giurhe , but 
this authority was <Jht weighed by other autho- 
rities. particularly jSradbury v. Writf lit *(1 
Dousrl. 602). and Bennett v. Womack (7 B. k C. 
629). 

Sweet v. Seager (1857) 2 C. B. (N.s.) 119* • 
3 Jur. (N.s.)i 588 ; o € W. R. 560.— C.P., 
distinguished. 

Tidswell i. Whitworth (1867) 36 L. J. C. P. 
103 ; L. R. 2 C. P. 326 ; 15 L. T. 574 ; 15 W. R. 
427. — C.P. 

Sweet v. Seager, applied. 

Thompson r. Lap worth (1868) ( infra ), Crosse 
v. Raw (1S74) (infra), Buck l r. Marshall (1879) 
(infra, col. 1489). 

Baker v. Greenhill (1S42) 3 Q. B. 148 ; 2 
Ct. k I). 435 ; 11 L. J. Q. B. 161 ; 6 Jur. 

7 10. — Q.B.. disti ngu isked. 

Thompson v. Lapworth (1868) 37 L. J. C. P. 

74 ; L. 1C. 3 0. P. 149 ; 17 L. T. 507 ; 16 W. R. 
312.— C.P. 

Baker v. Greenhill, referred to, 

Jeffrey r. Neale (1871) 40 L. J. C. P. 191 ; 

L. R. 6 C. P. 240 ; 24 L. T. 362 ; 19 W. R. 700.— 
C.P. 

Waller y. Andrews (183S) 7 L. J. Ex. 67 ; 

3 M. A*W. 312 ; 1 H. & IT. 87.— EX. 

Payne v. Burridge (1S44) 12 M, k W. 727 ; 

13 L. J. Ex. 190.— EX. 

Distinguished Tidswell r. Whitworth (1867) 
(supra) ; followed Thompson v. Lapworth (1868) 
[supra ) ; Budd v. Marshall (1S79) (infra, col. 1489) . 

Payne v. Burridge, followed. 

Brett ■« Rogers (1S97) 66 L. J. Q. B. 287 ; 
[1897] 1 Q. B. 525 ; 76 L. T. 26 ; 45 W. R. 334. 

— WEIGHT*and BBUCE, JJ. 

Brett v. Rogers, approved and followed. 
Farlow Stevenson (1899) 69 L. J. Ch. 106 ; 
[1900} 1 Ch. 128 ; 81 L. T. 589 ; 48 W. R. 213. 
—C.A. 

Brett v. Rogers and Farlow y. Stevenson, 

considered. 

Foulger r. Arding (1902) 71 L. J. K, B. 499 ; 
[1902] 1 K. B. 700; 86 L. T. 48S ; 50 W. R. 
417.— C.A. 

Tidswell y. Whitworth (1867) 36 L. J. C. P. 
103 ; L. R. 2 C. P. 326 ; 15 L. T. 574 ; 15 
W. R. 427. — c.p., distinguished. 

Thompson v. Lapworth (1868) 37 L. J. C. P. 

74 : L. R. 3 C. P. 149 ; 17 L. T. 507 ; 16 W. R. 
312.— C.P. 

Tidewell v. Whitworth, referred to. 

Jeffrey r. Neale (1871) 40 L. J. C. P. 191 ; 

L. R. 6 C. P. 240 ; 24 L. T. 362 ; 19 W. R. 700.— 
C.P. 

Tidswell v. Whitworth, distinguished. 
Thompson v. lapworth, followed. 

Crosse v. Raw IT 874) 43 L .T. Ev. 144* T. Tl 



1489 


LANDLORD AND TENANT. 


1490 


Tidswell v. Whit worth, followed. 

Thompson v. Lapworth, distinguished. 
Raw£iris -t\ Briggs (1878) 3 C. P. D. 368 ; 47 
L. J. 0. P. 487 ; 27 W. R. 138.— C.P.D. *• 

Tidswell v. Whitworch and Thompson v. 
Lapworth, an inside red. 

Hartley r. Hudson (1873) 4S L. J. 0. P. 751 ; 
4 0. P. IT. 367. — C.P.D. 

~ Tidswell v. Whitwerth, Thompson v. Lap- 
worth and Rawlins w Briggs (1878) 47 
L. J. C.*T.*4S7 ; 3 0. P. D. 368 ; 27 W. R. 

„ 1738. — LIND LEY, J., considered. 

1 Budd r. Marshall (1880) 50 L. J. Q. 13. 24 : 5 
0. P. 1). 481 ; 42 L. T. 793 : 29 W. R. 148 : 44 

J. P. 584. — C.A. ; Wilkinson r. Gollver (1884) 53 
L. J. Q. B. 278; 13 Q. B. J). 1 : 51 L. T. 299 : 
32 W. 11. Cl 4 ; 48 J. P. 791. — MAN I STY and 
WILLIAMS, JJ. 

Thompson v. Lapworth, followed. 

Wi x r. Hutson (1899) (38 L. J. Q. B. 298 ; 
[1899] 1 Q. B. 474 ; $0 L. T. 16S. — BRUCE, J. 

Tidswell v. Whitworth, distinguished. 
Farlow v. Stevenson (1899) 69 L. J. Oil. 106 ; 
[1900] 1 Oh. 128 ; 81 L. T. 589 ; 48 W. R. 213. 
— C.A. 

Tidswell v. Whitworth and Thompson v. 
Lapworth, considered. 

Foulger r. Arding (1902) 71 L. J. K. B. 499 ; 
[1902] 1 K. P>. 700 ; 86 L. T. 488 ; 50 W. ». 417. 
— C.A. COLLINS, M.R.. ROMER aild MATHEW, L.JJ. 

Crosse v. Raw (1874) 43 L. ,T. Ex. 144 ; I«. R. 
9 Ex. 209 ; 23 W. li. (J. — EX., distinguished. 
Iiawlins r. Briggs (1878) 47 L . j. C. P. 487 ; 3 
C. P. I). 368 ; 27 \V. 11. 138. — L1NDLEY, J. 

Crosse v. Raw, considered. 

Hartley r. Hudson (1879) 48 L. J. C. P. 751 : 

4 0, P. l). 367. — C.P.D. 

Crosse v, Raw, considered. 

Bud d v. Marshall (1880) 50 L. J. Q. P>. 24 ; 5 
0. P. 1). 481. ; 42 L. T. 793 ; 29 W. 11. 148 : 44 
J. P. 584.— C.A. 

Crosse v. Raw, followed. m 

Gardner r. Furness liy. (1883) 4*7 J. P. 232. — 
cave and DAY, .7,1. 

Crosse v. Raw, followed. « 

Batchelor r. Iiiggtsr (1889) 60 L. T.*410.— 
KAY, .1. 

Crosse v. Raw, applied. 

Weld r. Olayton-lc-Moor Urban Council (1902) 
86 L. T. 584.— ALVERSTONE, C.J., DARLING and 
CHANNELL, JJ. 

Hartley v. Hudson (1S79) 48 L. J. C. P. 751 ; 
4 0. P. D. 367. — C.P.D., considered. 

Budd r. Marshall (1880) 50 L. J. Q. B. 24 ; 5 
0. \\ 1). 481 ; 42 h. T. 793 ; 29 W. li. 148 ; 44 
3. P. 584.— C. A. 

Hartley v. Hudson, considered . 

Wilkinson r. deliver q1884) 53 h. J. Q. B. 278 ; 
13 Q. B. li. 1 ; 51 L T. 299 ; 82 W. R.4)I4 ; 48 
J. P, 791’. — MAXLSTY and WILLIAMS, jj. ; Baylis 
r. Jiggens (1898) 67 L. J. Q. B. 793 ; [1898] 2 
Q. B. 315.— CHANNEL L, J. 

Hartley v. Hudson, applied. 

Weld v. Olay ton-le- Moor Urban Council (1902) 
86 Jj. T. 584. — ALVERSTONE, C.O., DAHL I NO and 


Allumer. Dickinson (1SS2) 52 L. J. Q. B. 
190 ; H Q. B. D. 632 ; 47 L. T. 493 ; 30 
W. ffl 930 ; 47 J. P. 102.— C.A. JESSEL, 
M.B.. LINDLEY and BOWEN, L.JJ., applied. 
Wilkinson r. Collyer (1884) 53 L. J. Q. B. 278 ; 
13 Q. B. I). 1 ; 51 Ij. T. 299 ; 32 W. R. 614 ; 
48 J. P. 791.— MANISTY and WILLIAMS, J A I. ; 
Batchelor r. Bigger (1889) 60 L. T. 416. — KAY, 

J. ; Home and Oolonial Stores r. Todd (1891) 63 
L. T. 829.— NORTH, J. 

Wilkinson v. Collyer (1S84) 53 L. J. Q. B. 
278 ; 13 Q. B. *D. 1 ; 51 L. T. 299 ; 32 
W. ii. (il l ; 48 J. P. 791.— MANISTJ and 
WILLIAMS, JJ., jieinciple applied. 

Hill v. Edward (1885) W. j\ t . 32 : 1 Cab. E. 
481 . — mathew, J., commented on and 
distinguished. 

Aldridge r. Feme (1886) 55 L. J. Q. B. 587 ; 
17 Q. B. I). 212 ; 34 W. R. 578.— GROVE and 
STEPHEN, JJ. 

Wilkinson v. Collyer, distinguished. 
Batchelor r. Bigger (1889) 60 L. T. 416.- 

K. AY, J. 

Wilkinson v. Collyer, obserratiom applied. 
Home and Oolonial Stores c. Todd (1891) 63 

L. T. 829.— NORTH, J. 

Wilkinson v. Collyer and Baylis v. Jiggens 
(1898) 67 Ij. J. Q. B. 793 ; [1898] 2 Q. B. 
315. — CHANNELL, J., followed. 

Lumby v. Faupel (1903) 88 L. T. 5 62 ; 51 
W. R. 522 : 67 J. P. 202 ; 1 L. G. R. 493.— K.B.D. 

Aldridge v. Feme (1886) 55 L. J. Q. B. 587 ; 
17 Q. B. 1). 212 ; 34 W. R. 57S.— GROVE 
and STEPHEN, JJ., applied. 

Batchelor r. Bigger (1889) CO L. T. 416.— ^ 
KAY, J. 

Aldrnlge v. Feme, applied . 

Weld r. 01ayl*ui-le-Moor Urban Council (1902) 
86 L. T. 584.— LORD ALVERSTONE, C.J., DARLING 
and CHANNELL, JJ. 

Direct Spanish Telegraph Co. v. Shepherd 
(1884) 53 L. J. Q. B. 420 ; 13 Q. B. D. 
202 ; 51 L. T. 124 ; 32 W. R. 717 ; 48 J. P. 
550.— HAWKINS and SMITH, JJ., Mscussed* 
Badcock r. Hunt (1888) 58 L. J. Q. B. 134; 
22 Q. B. U. 145 ; 60 U. T. 314 ; 37 W. R. 205 ; 53 
J. P. 340.— C.A. 

ESHER, M.R. — It may be necessary on a future 
occasion, but it seeftis to me unnecessary in this 
case, to consider whether the case of Spanish Tele- 
graph Co. v. Shepherd was rightly decided or not. 
The words of the covenant in that case were 
different, from those of the covenant in the case 
now before us ; and therefore I express no opinion 
as to that decision. 

Badcock v. Hunt, referred to. 

Floyd, In re, Flovd r. Lyons (1897) 66 L. J. 
Oh. 350; [1897] 1 Oh. 633; 76 L. T. 251; 
45 W. R. 435.— C.A. LINDLEY, SMITH and 
RIGBY, L.JJ. 

Bettingham, In re, Melhado v. Woodcock 
(1892) 9 Times L. R. 48 —NORTH, J., 
followed. 

Smith v. Robinson (1893) 62 L. J. Q. B.^09 ; 
[1893] 2 Q. B. 53 ; 5 R. 469 ; 69 L. T.-434 ; 41 
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Foulger v. Arding (1901) 70 L. J? K. B. 580 ; 
[1001] 2 K. B. 151 ; S4 L. T. 467 :*49 W. R. 442. 

LORD ""aLVERSTONE. C.J. and LAWRENCE. J. : 
reversed. (1902) 71 L. J. K. B. 499; [1902 j 1 
h. B. i UO ; 80 L. T. 488 ; 50 Vi . R. 41 1.— C.A, 
COLLINS. II. R.. ROSIER and MATHEW, L.JJ. 

Foulger v. Arding, considered and applied. 
Sliephard r. Barber (1902) 1 L. G. R. 157 ; 07 
J. P. 28 S. — lawrance. J. : Valpv r. St. Leonard's 
Wharf Co. (1908) 1 L. G. R. 805 ; 67 J. P.402.— 
farwell. J. : Lumbv v. Faupel (1908) 88 L. T. 
502 ; 51 W. R. 522 :V»7 J. P. 202 : 1 L. G. R. 
493.*— K.B.D. ; Stockdale r. Asclierberg (1908) L2 
L. J. K. B. 492 : [1903*1 1 K. B. 878 ; 88 L. T. 
767 ; 52 W. R. 13 ; 67 J/P. 435 ; 1 L. G. R. 548. 
— WRIGHT, J. ; Goldstein v. Hollingsworth (1904) 
73 L. J. K. B. '826 ; [1901] 2 K. B. 578 ; 91 L. f. 
85 : 68 J. P. 383 ; 2 L. G. R. 879.— ALVER- 
stone, c.J., willes and Kennedy, jj. : Morris 
v. Beal (1904) 73 L. J. K. B. 830 ; [1904] 2 K. B. 
5S5.— ALVEIiSTONE, C.J., KENNEDY and PHILLI- 
MORE, JJ. 


# Relating to Husbandry. 

Hurst v. Hurst (1849) 4 Ex. 571 ; see also 
19 L. J. Ex. 410, corrected. 

Leiuh v. Lillie (1860) 6 H. & X, 170. n. ; 30 
L. J. Ex. 25 ; 6 H. i S: N. 165 ; 9 W. R. 55. 

[The Reporter says : — In the copy belonging 
to the Court of Exchequer, the report has been 
corrected by Pollock, C.B., as follows: — Page 579. 
line 7, for “unliquidated” read 44 liquidated,” 
and insert after the word 44 damage ” ,4 but the 
action being brought for the penalty plus the 
value of the tree, the action is for unliquidated 
damages.”] • 

Lybbe v. Hart (1885) 54 L. J. Ch. 860 ; 29 
Ch. D. 8; 52 L. T. 634.— O.A., BAG- 
GALLAY, BOWEN and FRY, L.JJ., dictum 
questioned. # 

Clegg r. Hands (1890) 59 L. J. Ch. 477; 44 
Ch. 1). 503 ; 62 L. T. 502 ; 38 W. E. 433 ; 55 J. P. 
180.— C.A. COTTON, LINDLEY and LOPES, L.JJ. 

Whittaker v. Barker (1832) 1 C. & M. 113 : 
3 Tyr. 135. — ex., considered and applied, 
f England v. Shearburn (1S84) 52 L. T. 22 ; 49 
J. P. 86. — STEPHEN and MATHEW, jj. 

Kingsbury v. Collins (1827) 4 Bing. 202 ; 5 
L. J. (o.s.) C. P. 151. — C.P., questioned. 

Graves *. Weld (1S33) « B. & Ad. 105 ; 2 
N. & M. 725 ; 2 L. J. K. B. 176. 

Denman, C.J. (for the Court). — No authority 
was cited to show that things which take more 
than a year to arrive at maturity are capable of 
being emblements, except the case of Kingsbury 
v. OAlms , in which teazles were held by the 
Court of C. P. to be so. But this point 
was not argued, and the Court does not appear 
to have been made acquainted with the nature 
of that crop, or its mo.de of cultivation, or it 
may be, that in the year when the plant is fit to 
gather, so much labour and expense is incurred, 
as to put it on the same footing as hops. — p. 120. 

Haines v. Welch (1868) 38 L. J. C. P. 118 ; 
L. R. 4 C. P. 91 ; 19 L. T. 422 ; 17 W. R. 

/ 163. — C.P., referred to. 


To Give up Possession. 

Harding v. Ore thorn 1 793) 1 Esp. 57* 5 R. K. 

* ^719. — KENYON, C.J.. applied. 

Henderson r. Souifo {'1869) 38 L. J. Q. B. 73 : 

L. R. 4 Q. B. 170 f lu IL & 8. 183 : 19 L. T. Gul ; 

17 W. R. 519. — Q.B. 

• 

Henderson v. Squire, distinguish** 

L. Ac N. \V. Ry. f. llill (1S<3) 12 L. R. Ir. 140 
[MAY, C.J.. and JOHNSON. J.]. Held that mu action 
in tOL*t for mesne profits, therg bqjng no c«»unc in 
contract for not giving up possess! un, Jies only 
againsr such persons as have been actually o* 
virtually in possession of the premises at the time # 
when the plaintiff became rightfully entitled to 
such possession. 

Doe d. Gardner v. Keunard (1848) 12 Q. B. 
244 : 12 Jur. 821. — Q.B., adopted. 

Liddy r. Kennedy (1871) L. R. 5 H. L. 134 ; 

20 W. R. 150. — J1.L.*(IR.). 

To Insure. 

Eeynard v. Arnold (1875) L. R. 10 Ch. 336 ; 

23 W. R. 804. — L.JJ.. distinguished. 

Edwards c. West (1878) 47 L. J. Ch. 463: 7 
Ch. D. S58 : 38 L. T. 481 ;'26 W. R, 507 .— fry, J. 

Reynard v. Arnold, discussed and distin- 
guished. 

Andrews r. Patriotic Assurance Co. (18GG) 18 
L. R. Ir. 355.— EX. d. 

In Restraint of Trade. 

Doe d. Bish v. Keeling (1813) 1 M. & S.95 ;; 

14 R. R. 405, explained. 

Harrison r. Good (1871) 40 L. J. Ch.294 ; L. R..- 
11 Eq. 338; 24 L. T. 263; 19 W. R. 340.— 

BACON. V.-C. 

Doe d. Bish v. Keeling, followed. 

Rolls r. Miller (1884) 53 L. J. Ch. 510, 682 ; 

27 Ch. D. 71 ; 50 L. T. 597 ; 32 W. R. 806 ; 48 
J. P. 357, 5 IS.— C.A. , COTTON and LINDLEY, L.JJ. ; 
a firming 25 Ch. D. 206 ; 49 L. T. 628. — PEAR- 
SON, j. ; ajtd 50 L.T.153. — PEARSON, J. 

Rolls v. Miller, applied. 

Tritton c. Bankart (1S87) 56 L. T. 306.— 

KEKEJFICH, J. * 

Harrison v. Good (1871) 40 L. J. Ch. 294 ; 

L. II. 11 Eq. 338 ; 24 L. T. 263 ; 19 W. R. 
346. — v.-c.. questioned. 

Tod-Heatley v. Bonham (1888) 58 L. J. Ch.83 ; 

40 Ch. D. SO ; 60 L. T. 241 ; 37 W. R. 38.— C.A. 
COTTON, LINDLEY and BOWEN, L.JJ. 

This case questions Harrison v. Good in so far 
as it limits the term 44 nuisance ” in a restrictive 
covenant in a lease to that which is a legal 
nuisance. 

Harrison v. Good, commented upon. 

Davis and Cavey, In re (1888) 58 L. .T. Ch- 
143 ; 40 Ch. D. 601 ; 60 L. T. 100 ; 37 W. R. 217 ; 

53 J. P* 407.— STIRLING, J. 

Doe d. Calvert v. Reid (1830) 10 B. & C, 
849 ; S L. J. (O.S.) K. B. 328.— K.B., dis- 
tinguished. 

Clegg i. Hands (1890) 59 L. J. Ch. 477 ; 44 
Ch. D. 503 ; 62 L. T. 502 ; 3S W. R. 433 ; 55 J. P, 
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upon the construction of the covenant and the 
words ‘‘or their successors in their late or present 
trade as brewers,” though not in terms limiting 
the assigns to assigns in that position, afforded 
in that case a rule of construction. The Court 
accordingly held, that what was meant was 
successors carrying on the same trade, and not 
merely parrying on the trade of brewers, but 
currying on the trade which was carried on by 
Phillips and Miall at tfiat. particular brewery. 
Now this particular clause which governs the 
construction o? tlib covenant in Foe v. Reid does 
.not occur in the present case, and its absence 
leads me to pul. a different construction aiul effect 
upon this covenant . . . 

Doe d. Calvert v. Reid, considered. 

Birmingham Breweries r. Jameson (1S9.S) 07 

L. J. Oh. 403 ; 78 L, T. 512. — C.A. LTNDLEY, . 

M. R., rhjby and COLLINS. L.JJ. ; 'reversing 40 
W. R. 375. — BYRNE, J. 

ltndley, m.r. referred to the similarity be- 
tween this case and -Doc v. Reid, and remarked 
that the latter case was not overruled by Clegg 
v. Hands (59 L. J. Cli. -177 ; 4-1 Oh. D. 503). 

Tailors of Aberdeen v. Coutts (1840) 1 Bob. 
App. Cas. 290, followed. 

Zetland (Earl) r. i-Iislop (1882) 7 App. Cas. 
427 . — it.l. (sc.). 

Johnstone v. Hall (1855) 25 L. J. Ch. 462 ; 
2 K. kJ. 414 ; 2 J ur. ( N.S.) 7S0 ; 4."W. R. 

-1 1 7. — v. -c . , oo/isi de red , 

Holloway Bros. r. Hill (1902) 71 L. J. Ch. 
818; [1902] 2 Ch. 612; 87 L. T. 201.— 

BYRNE, J. 

Bird v. lake (1803) 1 H. k M. Ill, 338.— 
V.-c., applied. 

Smith r. Hancock (1 894) 03 L. J. Ch. 477; 
[1894] 2 Ch. 377 ; 7 R. 200 ; 70 L. T. 578 ; 42 
W. U. 456 ; 58 J. P. 038.— C.A. lindley, 
kay and smith, l.jj. 

Clements v. Welles (1805) 35 L. J. Ch. 2G5 : 
L. li. 1 Eq. 200 ; 11 Jur. (N.S.) 991 ; 13 
L. T. 548 ; 14 W. II. 187.— a* R., distin- 
guished. 

Evans r. Davis (1878) 48 L. J. 6h. 223 ; 10 
Oh. D. 747 ; 39 h. T. 391 ; 27 W. XI. 285.— 

FRY, J. 

[The case is refen’cd to and distinguished in 
the arguments, counsel contending tftat no 
injunction should be granted against ])., be- 
cause lie had not parted with his whole interest 
in the property as the lessee had done in Clements 
v. Welles, fry, J. granted the injunction, but 
the case is not referred to in his judgment ] 

Fielden v. Slater (1809) 38 L. J. Ch. 379; 
L. It 7 Eq. 523 ; 20 L. T. 112 ; 17 W. R. 
4 85. — v.-C., d isfi ntj u i sited. 

Jones r. Bono (1870) L. It 9 Eq. 074 ; 39 L. J. 
Ch. 405 ; 23 L. T. 304 ; 18 W. It 489. 

JAMES, v.-C. — 'The decision, Fielden v. Slater, 
lias been pressed upon me ; but I observe in that 
case the covenant was against the use of the 
house “ for the sale of spirituous liquors ; ” here 
it is against using, exercising, or carrying on the 
business of “ a ‘seller” by retail of wine, beer, or 
spirituous liquors. Now at the time when this 
covenant was entered into there was a trade per- 
fectly well known as the trade of an innkeeper or 
nublic-house keener : and “ the business of a 


expression Ohich would naturally apply to the 
case of a giif -palace bar, or the like, and which 
might not have been thought sufficiently covered 
by the words “ business of a tavern-keeper, inn- 
keeper, or publican.” That was a trade perfectly 
welL known ; and it was against that trade that 
this covenant was directed, and not against the 
trade of a wine merchant. Since then, under 
the new excise laws, a perfectly newline of busi- 
ness has sprung up — this sale of wines and spirits 
in bottles by grocers, which is really onlyra 
modification of the old wine merchants’ business. 
— P* 677. 

Fielden v. Slater, distinguished. 

Stuart r. Diploek (1890) 59 L. J. Ch. 142 ; 43 
Ch. D. 343 ; 02 L. T. 333 : 38 W. It. 223.— C.A. 
COTTON, BOWEN and FRY, L.JJ. 

cotton, L.J. — This is an action by a lady to 
restrain the defendant from carrying on the 
business of a ladies’ outfitter at the house and 
shop No. 9, Mount Pleasant, Tunbridge Wells, on 
the ground that they took their lease of this 
house with notice of a covenant which prohibited 
the carrying on there of that business. The 
covenant was a covenant by the lessors contained 
in a lease of No. 10 to the plaintiff’s testator, 
and was as follows : “ That they will not permit 
or suffer to be carried on in or upon the adjoining 
dwelling-houses and shops known as 11 and 12 
Mount Pleasant, the trades or businesses of ladies’ 
outfitting, juvenile outfitting, or sale of baby 
linen, nor give their consent to such trades or 
businesses being carried on at or upon the shop 
numbered 9, Mount Pleasant, now occupied by 
Mr. Kempson as a wine merchant.” . . . 
Fielden v. Slater was relied on . . . but there 
the covenant was quite different. It was that 
the building should not be fcsed “as an inn, 
public-house, or taproom, or for the sale of 
spirituous liquors, or ale, or beer,” and the sale 
by the defendant of spirits in bottle, though in 
the course of his business as a grocer, was within 
the plain words of the covenant. If the covenant 
here had been framed with more careful regard 
to the interest of the plaintiff’s testator it might 
have been said that the premises should not be 
used for the sale of ladies’ underclothing, which 
would have made the case similar to Fielden v. 
Slater. c 

Fielden v. Slater, considered. 

Holloway Brothers v. Plill (1902) 71 L. J. Ch. 
SIS ; [1902] 2 Ch. 012 ; 87 L. T. 201.— BYItNE, J. 

Jones v. Bone (1870) 39 L. J. Ch. 405 ; L. R. 
9 Eq. 674 ; 2*3 L. T. 304 ; 18 W. R. 489.— 
V.-C., applied. 

Holt r. Collyer (1881) 50 L. J. Ch. 311 ; 10 
Ch. D. 718 ; 44 L. T. 214 ; 29 W. 11. 502 ; 45 J. P. 
450.— FRY, J. 

Jones v. Bone, distinguished. 

Shoolbred v. St. Pan eras JJ. (1890) 59 L. J. 
M. C. 03 ; 24 Q. B. D. 340 : 02 L. T. 287 ; 38 W. 
XI. 399 ; 54 J. P. 231.— FRY, L.J. and MATHEW, J. 

Jones v. Bone, distinguished. 

Buckle r. Fredericks (1890) 44 Ch. D. 244 ; 02 
L. T. 884 ; 38 W. R. 742 ; 55 J. P. 105.— C.A. 
COTTON, LINDLEY and LOPES, L.JJ. 

COTTON, L.J. — The defendant is proprietor of a 
theatre. Better means of egress being required, 
he pulled down a house adjoining the theatre, 
and erected a building: of considerable heigE*: by 
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there was a counter at which wine* spirits, and 
' beer were sold to the persons frequenting the 
theatre. I think that this was a carrying on by 
the defendant of the trade of a retailer of wine, 
spirits, and beer. . . . The appellant relies on 
the case of Jo non y. Bone. I do not understand 
James. L.J. to have decided in -that case that 
there was 110 breach of covenant, but only that 
there was no case for an injunction. 

Buckle v. Fredericks, followed. 

Stuart v. Diplock (1890) 59 L. J. Oh. 142 : 
48 Oh. D. 848 : (52 Jj. T. 388 : 88 \\ r , R. 
223 . — c . A . , (l / st i n g u ish ed. 

Fi£z c. lies (1892) 62 L. J. Oh. 258 ; [ 18931 1 
Oh. 77 ; 2 R. 132 : 68 L. T. 108. — c.A. LiNDLEY 
and SMITH, L..T.T. 

Head note . — The defendants were bound by a 
covenant iu the lease of their house not to use 
the same as a coffee-house. They proposed, as 
ancillary to their business of grocers, to sell light 
refreshments consisting of cups of tea and coffee, 
bread anti butter, &c.. to be consumed by their 
customers on the premises. Held, following 
Buckle v. Fredericks and distinguishing Stuart 
v. Diplock, a violation of the covenant and an 
i 11 j un ct ion granted. 

Kemp v. Bird (1877) 46 L. J. Ch. S2S : 5 Ch. 
P. 974 ; 37 L. T. 53 ; 25 AW R. 838.— C.A., 
distinguished. 

Xicoll v. Penning (3 SSI) 51 L. J. Oh. 166 : 19 
Ch. D. 258 ; 45 L. T. 738 ,* 30 W. R. 95 .— bacon, 
V.-C. 

Kemp v. Bird, followed ; Fitz v. lies, 

discussed. 

Ashby t\ Wilson (1899) 69 L.J. Ch. 47 ; [1900] 

1 Ch. 66 ; 81 L. T. 4S0 ; 48 AW R. 105. 

keeewich, is obvious from the report 

of the case [Fitz v. lies ] that the whole contest 
•was directed to the question whether there was 
any infringement of the covenant, and not to the 
question of the right to sue . . . Kemp v. Bird 
was not cited in Fitz v. lies, and I think Kemp 
v. Bird is binding on me. Perhaps I ought not 
to say that, if I were obliged to choose between 
the two cases, Kemp v. Bird seems to be sounder 
with regard to the law, but it does seem so to my 
mind. — p. 49. 

Keiqjp v. Bird ; Fitz v. lies and Ashby v. 

9 Wilson, considered. 

Holloway Brothers r. Hill (1902) 71 L. J. Ch. 
818 ; [1902] 2 Ch. 612 ; 87 L. T. 201 . — BYRNE, J. 

Taite v. Gosling (1879) 48 L. J. Ch. 397 : 

11 Ch. I). 273; 40 In T. 251; 27 W. r! 

394. — FEY, J., applied. 

Bryant v. Hancock (1898) 67 L. J. Q. B. 507 ; 
[1898] 1 Q. B. 716 ; 78 L. T. 397 ; 46 W. R. 386 ; 
62 J. P. 324.— C.A. ; affirmed, (1899) 68 L. J. Q. B. 
889 ; [1899] A. C. 442 ; 81 L. T. 96.— H.L. (E.). 

Piggott v. Stratton (1859) 1 De G. F. & J. 

33 ; 29 L. J. Ch. 1 ; 6 Jur. (n.s.) 129 : 1 

L. T. Ill ; 8 AW R. 13.— L.c. and L. JJ. ; 

affirming 1 Johns. 341, adopted. 

Maddison r. Alderson (1S83) 52 L. J. Q. B. 
737 ; 8 App. Cas. 473 ; 49 L. T. 303 ; 31 W. R. 
820 ; 47 J. P. 821.— H.L. (e.). 

Piggott v. Stratton, distinguished. 

Spicer r. Martin (1888) 58 L. J. Ch. 309 ; 14 
App. Cas. 12 ; 63 L. T. 546 ; 37 AW R. 6S9 ; 53 
J. 516. — H.L. (e.). ; affirming S. C. mm. 

Martin §. Spicer (1S86) 56 L. J. Ch. 393 ; 34 


Renals v. Cowlishaw (1879'; 48 L. J. Ch. 830 ; 
11 Ch. D. 860 : 41 L. T. 110 ; 28 AW R. 9. 
— C.A., applied. • 

Mackenzie r. Childers (LS89) 59 L. J. Ch. 188 : 
| 43 Ch. D. 265 ; 62 JL. T. 98 : 38 \V. R. 243.— 

I KAY. J. 

Renals v. Cowlishaw, distinguished. 

Clegg r. Hands (1890) 59 L. J. 02*477: 44 
Ch. D. 503 ; 02 L. I'. 502 ; 38 W. K. 483 ; 55 
J. P. ISO.— C.A. * 

cotton, l.j. — Here there feasjbeen a sale to 
the plaintiff by the lessors of the goodwill of the 
business. The plaintiff is. therefore, indepen-* 
dontly of the question whether the covenant runs 
with the land, entitled to suefso far as by assign- 
ment the landlord who entered into this covenant 
could give him the right. That being so. the 
difficulty as to the title to sue which there was 
in the ease of Benals v. Cowlishuw ... is got 
rid of. There is no doubt that there is here an 
actual assignment of the benefit of the covenant 
. . . even if that benefit did not pass by the 
mere assignment ... of the reversion of this 
public-house. 

Renals v. Cowlishaw, approved. 

Spicer v. Martin (1888) 58 L. J. Ch. 309 ; 14 
App. Cas. 12 ; 63 L. T. 546 : 37 AW R. 6S9 ; 53 
J. P. 516. — H.L. ,(e.). 

Spicer v. Martin, applied. 

Mackenzie r. Coulson (1889) 59 L. J. Ch. 188 ; 
43 Ch. D. 265 ; 62 L. T. 98 ; 38 AW R. 243.— 

KAY, J. 

Spicer v. Martin, discussed and applied. 
Hudson r. Cripps (1896) 65 L. J. Ch. 328 ; 
[1896] 1 Ch. *65 ; 73 L. T. 741 ; 44 W. 11. 200 ; 60 
J. P. 393.— NORTH. J. 

Tatem v. Chaplin (1793) 2 H. Bl. 133 ; * 
R. R. 360. — C.P., applied. 

"Williams c. Earle (1868) 37 L. J. Q. B. 231 ; 
L. R. 3 Q. B. 739 ; 9 B. & S. 740 ; 19 L. T. 238 ; 
16 \W R. 1041 . — q.b. : and Fleetwood ». Hull 
(1889) 58* L. J. Q. B. 341 ; 23 Q. B. D. 35 ; 60 
L. T. 790 ; 37 AW R. 714 ; 54 J. P. 229.— 
CHARLES, .f. 

Tatem v. Chaplin ; Clegg v. Hands (1890) 59 
L. J. Ch. -477 ; 44 Ch. D. 503 : 62 L. T. 
502 ; 38 A\ r . R. 433. — c.A. : and Fleetwood 
v. Hull (1889) 58 L. J. Q. B. 341: 23 
Q. B. D. 35 ; 60 L. T. 790 ; 37 AW R. 714 ; 
54 J. P. 229. — CHARLES. J., applied. 

AVhite v. Southend Hotel Co. (1897) 66 L. J. 
Ch. 387 : [1897] 1 Ch. 767 ; 76 L. T. 273 ; 45 
AV. R. 434.— C.A. LIKDLEY, SMITH and RIGBY, 
L.JJ. 

[Held by the Court of Appeal, on the authority 
of Tatem v. Chaplin , Clegg v. Hands, and Fleet- 
wood v. Hull, that a covenant in the lease of an 
hotel that the lessee would not during the term 
buy or sell on the premises any foreign wines 
other than, should have been supplied by the 
lessor, bis successors or assigns, although it did 
not in terms include the assigns of the lessee, 
nevertheless ran with the tenant's interest under 
the lease.] 

Clegg v. Hands, followed. 

Manchester Brewery Co. r. Coombes (1000) 70 
L. J. Ch. 814 ; [1901] 2 Ch. 608 ; 82 L. T. 347, 
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Bryant v. Hanoock (1898) 67 L. J. Q. B. 
507; [1898] 1 Q. B. 716; 78 L. T. 
•**7'7 : 46 W. R 886 ; 62 .1. P. 324.— O.A., 
itjflnni'il, (189!)) 68 L. J. Q. B.S89 ; riS091 
A. 0. 442 ; 81 L^. T. 96. — H.L. (e.). 
explained. 

jVlumford r. Walker (1901) 71 L. J. K. B. 19 ; 
Ni -> L. T. 518.— RIDLEY J. 

C- 


Bryant v. Hancock, referred to. 

Holloway Brothers r. Hill (1902) 71 L. J. Ch. 
*18; r 1»»2] 3 fJh. (512; 87 L. T. 201.— 

^VHNR, ,L, 


Ja' to Building. 

Tod-Heatley v.'Benham (1888) 58 L. J. Ch. 
88 ; 10 Ch. D. 80 : GO L. T. 241 ; 37 W. R. 
38. — C.A., referred to. 

Ha vis and Cavey, \n re (1888) 5S L. J. Ch. 
H3 ; 40 Ch. D. G01 ; GO L. T. 100 ; 37 W. R. 217 ; 
0i * J. P. 407. — STIRLING, J. 


Tod-Heatley v. Benham, applied. 

■)\ r oo l r. (inoper (1894) 63 L. J. Ch. 845 ; 
11894] 3 Oh. 671 ; 8 11. 517 ; 71 L. T. 222 ; 43 
™ • it. 201. — HOMER, J. 


Tod-Heatley v. Benham, followed. 

^Wanton r. Coppard (1898) G8 L. J. Ch. 8; 
U«99] 1 Ch. 92 ; 79 L. T. 4157 ; 47 W. R. 72.— 
fcOAiKtt, J. 

White v. Harrow ; Harrow v. Marylelaone 
district Property Co. (1901) 85 L. T. 677.— 
J?VOK, J. ; reversed, (1902)86 L. T. 4 ; 50 Wr.R. 
-i>9. — c.A. WILLIAMS, STIRLING ami COZENS- 

L.jj. 


9. Other Rights and Liabilities. 
Tenant's Power to dispute Title. 

Watson y. Lane (1856) 25 L. J. Ex. 101 ; 11 
Ex. 769, 772 ; 2 Jur. (n.S.) 119 ; 4 W. R. 
293. — ex., commented on. 

TManey v. Fox (1857) 2 0. B. (N.S.) 768 ; 26 
J - J. P. 218. — c.I\ flee also 26 L. ,k C. P. 5 ; 

<•. H. (N.S.) 166 ; 2 Jur. (n.s.) 1233 ; 5 W. R. 
1 ‘*^. — C.P. 

gresswell, J. — r fully concur in the reasons 
*|ssjiri) i . { ] for doubting whether if constructive 
* iv iution can he considered as cudelermi nation of 
. Ki landlord's title. An expression of opinion 
that efhvt is thrown out by the Court of 
^’chequer in Watson v. Lane: hut there was 
* Ut> decision upon the point. — p. 770. 

Hoe d. Johnson v. Bay tup (1835) 3 A. & E. 
188 : 4 N. & M. 837; 1 H. & W. 270; 
r 4 L. J. K. 1). 2(53. — K.B., inapplicable. 
Tadman r. Henman (1893) [1893] 2 Q. B. 
^ ; 5 R. 479 ; 57 J. P. <564. — CHARLES, J. 

Hoe <1. Bullen v. Mills (1834) I N. & M. 
25 ; 2 A. & E. 17 : l M. & Rob. 385 ; 4 
L. J. K. B. 10. — K.B., distinguished. 

, Ford r. A get* (1863) 32 L. j. Ex. 269; 2 
Vd & < 279 : 9 Jur. (N.S.) 804 ; 8 L. T. 546 ; 11 
It. J073.— EX. 

Greenaway v. Hart (1854) 14 C. B. 340; 
2 O. L. R. 370 ; 23 L. J. C. P. 115 ; 18 
Jur. 449; 2 W. R. 702. — c.P.. referred to. 
T mellowly ■/’. Gower (1855) 11 Ex. *274; 24 
J. Ex. 289 , — ex. 
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Cornishr.v. Searell "(182S) S B. & C. 471 ; 1 
M. & fiy. 703 ; 6 L. J. (o.S.) K. B. 254.— * 

K. B., applied. 

Jolly v. Arbuthnot (1859) 28 L. J. Ch. 547 ; 4 
De G. & J. 224 ; 5 Jur. (N.S.) 689 ; 7 W. R. 532. 

— L.-C. 

Cornish v. Searell ; Cooper v. Blandy (1834) 

1 Bing. (N.c.) 45 ; 4 M. & Scott 562 ; 3 

L. J. C. P. 274. — C.P. ; and Doe d. Marlow 
v. Wiggins (1843) 4 Q. B. 367 ; 3 G. & D. 
504 ; 12 L. J. Q. B. 177 ; 7 Jur. 629.— Q.B?, 
applied. 

Carlton r. Bowcock (1884) 51 L. T. 659. — 
CAVE, J. ' 

Hoe d. Freeland v. Burt (1787) 1 Term 
Rep. 701 ; 1 R. R. 367 ; and Kerslake v. 
White (1819) 2 Stark. 508 ; 20 R. R. 731, 
explained. 

Martyr r. Lawrence (1864) 2 De G. J. & S. 
261 ; 4 N. R. 312 ; 10 Jur. (n.S.) 858 ; 10 L. T. 
677 ; 12 W. R. 1043.— L, JJ. 

Doe d. Freeland v. Burt, applied. 

Thomas v. Owen (1887) 57 L. J. Q. B. 198 ; 20 
Q. B. D. 225 ; 58 L. T. 162 ; 36 W. R. 440 ; 52 
J. P. 516. — C.A. ; and Devonshire /Duke) r. 
Pattinson (1887) 57 L. J. Q. B. 189 ; 20 Q. B. D. 
263 ; 58 L. T. 392 ; 52 J.P. 276.— C.A. 


Tenant's Right to Compensation . 

Wight v. Hopetoun (Earl) (1864) 4 Macq. 
H. L. 729. — H.L. (SC.), distinguished. 

Black c. Clay (1894) [1894] A. C. 368 ; 6 R. 
362 ; 71 L. T. 446.— H.L. (SC.). 

Black v. Clay, dictum followed. 

Paul, In re, Portarlington (Earl), Ex parte 
(1889) 59 L. J. Q. B. 30 ;°24 Q. B. D. 24 7 ; 
61 L. T. 835 ; 54 J. P. 644.— COLERIDGE, „ 
C.J. and MATHEW, J., distinguished. 

Morley r. Carter (1897) 66 L. J. Q. B. S43 ; 
[1898] i Q. B. 77 L. T. 337 46 W. R. 77.— 

WRIGHT and KENNEDY, JJ. 

Paul, In re, Portarlington (Earl), Ex parte, 
and Morley v. Carter. See 
Agricultural Holdings Act, 1900 (63 & 64 
Yict. c. 50), s. 2, sub-s. 2. 

Gas Light and Coke Co. v. Holloway (1885) 
52 L. T. 434 ; 49 J. P. 344.— GROVE and** 
MANISTY, JJ., followed. 

Scholield r. I-Iincks (1888) 58 L. J. Q. B. 147 ; 
60 L. T. 573 ; 37 W. R. 157.— COLERIDGE, C.J. 
aild MANISTY, J. * 

Newby v. Eckersley (1899) 69 L. J. Q. B. 
261 ; [1899] 1 Q. B. 465 ; 80 L. T. 314; 
47 W. R. 245.— C.A. foe Agricultural 

Holdings Act, 1900 (63 & 64 Viet. c. 50), 
s. 1, sub-s. 5. 

Holmes and Formby, In re (1894) 64 L. J. 
Q. B. 391 ; [1895] 1 Q. B. 174 ; 15 R. 114 ; 
71 L. T. 842 ; 43 W. R. 205.— GRANTHAM 
and LAWKAnce, JJ., inapplicable. 

Lloyd and Tooth, In re (1899) 68 L. J. Q. B. 
376 ; [1899] 1 Q. B. 559 ; 80 L. T. 394.— C.A. 

Smith v. Callander (1901) 70 L. J. P. C. 53 ; 
[1901] A. C. 297 ; 84 L. T. 801.— H.L. (sc.), 
folloiccd. 

Hears v. Callender (1901) 70 L. J. Ch. 621 ; 
[1901] 2 Ch. 388 ; 84 L. T. 618 ; 49 \V. 4 t. 584 ; 
65 J, P. 615.— COZEN3-HARDV, J. 
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Wrongful Acts and Nuisances. 

White v. Jameson (1874) L. It* IS Eq. BOB ; 
22 W. R. 7 «1.. — M.E., applied. 

Tritton e. Bankart (1887) 56 L. T. 306. — 
kekewich, J. : Winter e. Baker (1887) B Times 
L. R. 56 9 — kekewich, J. ; Jenkins v. Jackson 
(1*88) 58 L. J. Ch. 121 40 Ch. D. 71 ; 60 L. T. 
105 ; 37 W. R. 253.— KEKEWICH, j . referred 
to Phillips v. Thomas (1890) 62 L. T. 793. — 
CH1TTY, J. 

• Payne v. Sogers (1794) 2 H. Bl. 349 ; B R. R. 
415, commented on and. explained . 

Russell r. Shenton (1842) 11 L. J. Q. B. 289 ; 
3 Q. 8. 449 ; 2 G. & D. 573 ; 6 Jur. 1059 . — Q.b. 

Payne r. Sogers, distinguished . 

Nelson r. Liverpool Brewery Co. (1877) 46 L. J. 
C. P. 675 ; 2 O. P. D. 311 ; 25 W. It. 877.— C.P.D. 

Sex v. Pedley (1834) 1 A. k E. 822; B 
N. k M. 627 ; 3 L. J. M. C. 119.— K.B., 
explained. 

Russell v. Shenton (1842) B Q. B. 449 : 2 G. & D. 
573 ; 11 L. J. Q. B. 289 ; 6 Jur. 1059. — Q.B. 

Sex v. Pedley, commented on. 

Rich r. Basterfield (1S47) 4 0. B. 7S3 ; 2 Car. 
k K. 257 ;*16 L. J. C. P. 273 ; 11 Jur. 696.— c.P. 

CRESSWELL. J. (for the Court).— If, then, Bex 
y. Pedley is to be considered as a case in which 
the defendant was held liable because he had 
demised the buildings when the nuisance existed ; 
or because he had re-let them after the user of 
the buildings had created a nuisance ; or because 
he had undertaken the cleansing and had not 
performed it, we think the judgment right, and 
that it does not militate against our present 
decision. But, if it is to be taken as ‘i decision 
that a landlord is responsible for the act of his 
tenant in creatiifg a nuisance by the manner in 
g which he uses the premises demised, we think it 
goes beyond the principle to be found in any 
previously decided cases, and we caraiot assent 
to it. — p. 805. # 

Rex v. Pedley; Payne v. Rogers Qmpra), 
andRosewell v. Prior (1701) 2 Salk. 460 ; 
1 Ld. Ray. 713, followed. 

Todd r. Flight- (i860) 9 0. B. (N.S.) 377; 30 
L. J. 0. P- 21 : 7 Jur. (N.R.) 291 ; 3 L. T. 325 ; 9 
W. R. 145— C.P. 

r ERLE* J. (for the Court). — These cases are 
authorities for saying that, if the wrong causing 
the damage arises from the non-feasance or the 
misfeasance of the lessor, the party suffering from 
the wrong may sue him. Aud we are of opinion 
that the principle so contested for on behalf of 
the plaintiff is the law, and that it reconciles the 
cases. — p. 389. 

Rex v. Pedley, approved and followed. 

Gandy v. Jubber (1S64) 5 B. k S. 7S ; 33 
L. J. Q. B. 151 ; 10 Jur. (s.s.) 652 ; 9 L. T. 800 ; 
12 W. R. 526. — Q.B. But see S. C. infra , in EX. CH. 

Rex v. Pedley, considered. 

Pretty r. Bickmore (1873) L. R'. 8 C. P. 401 : 
28 L. T. 704 : 21 W. R. 733.— C.P. 

Rex v. Pedley, referred, to. 

Gwinnell r. Earner (1875) L. R. 10 C. P. 658 ; 
32 L. T. 835.— C.P. 

Gandy v. Jubber (1864) 33 L. J. Q. B. 151 ; 
5 B. k S. 78 ; 12 W. R. 526 ; 9 L. T. 801.— 

jr Q.B., questioned. 

TJartfctt r. Baker (1864) 3 H. k C. 153 ; 34 
L. J. Ex. 8, 11. 


* 

31 ART ix, b . — Gandy v. Jubber was decided on 
the ground of the interest that existed between 
the reversioner and the tenant : and th# Court 
‘ said (\vjiat I doubt) that there was a fresh letting 
from year to year. ^Iy brother Blackburn was 
evidently not entirely satisfied with the judgment 
on that point. 

Gandy v. Jubber (1864) 5 B. & S. 78 -33 L. J. 
Q. B. 151 : 10 Jur. OS.) 652 ; 9 L. T. 800 : 12 
W. R. 526. — Q.B. : questioned on appeal. (186*) 

5 B. k S. 485 ; 13 W. R. 1022. — EX. CH. See also 

9 B. & S. 15. * • 

Gaudy v. Jubber, referred to. * , 

Gwinnell r. Earner (1875) L. R. 10 C. P. 65S ; 
32 L. T. 835.— C.P. « 

Gandy v. Jubber commented on. 

Harris r. James (1876) 45 L. J. Q. B. 545 : 35 
L. T. 240.— Q.B. 

blackburx, J . — Gaudy v. Jabber appears to 
have been not quite correctly reported in Best 

6 Smith, for I seem to speak of Bich v. B aster* 
.field as being a sensible judgment, whereas for 
long before that time I was of opinion it was 
desperately refined. 

Gandy v. Jubber, dheussed. 

Sandford r. Clarke (1888) 57 L. J. Q. B. 507 ; 
21 Q. B. D. 398 : 59 L. T. 226 ; 37 W. R, 28 ; 52 
J. P. 773.— WILLS and GRANTHAM, JJ. 

WILLS, J. — An owner of real property is bound 
to maintain his premises so as not to be dangerous 
to persons frequenting the highway of which they 
form a portion. It seems to me that the liability 
is «Iear on the authority of Gandy v. Jubber. 
That was the case of a tenancy from year to 
year, and the Court of Q. B. held that the" nature 
of the tenancy was such that the landlord might 
re-enter at thb end of every year ; but the Court 
of Exchequer Chamber in the undelivered judg- 
ment referred to, thought that view was erroneous; 
and Martin, B. in Bartlett v. Bahcr [34 L. J. Ex. 
p. 11], was of opinion that the decision of the 
Q. B. was not right. That decision was due to 
the misapprehension of the true nature of a 
tenancy from year to year. That tenancy does 
not of itself and mechanically come to an end, 
but requires legal notice on the part of either 
side to determine it. — p. 508. 

Sandford v. Clarke, explained. 

Jones v. Milfcs (1861) 10 C. B. (n.s.) 78S ; 31 
•L. J. C. P. 66 ; 8 Jur. (N.S.) 387 ; 58 J. P. 

213 . — c . p., followed . 

Bowen v. Anderson (1893) [1894] 1 Q. B. 164 ; 

10 R. 47 ; 42 W. R. 236. — WILLS anti COLLINS, JJ. 

WILLS. J. — With regard to the case of Sand - 

ford v. Clarke , I think that the decision in that 
case was right, but that the grounds on which I 
based my decision were wrong. There was in 
that case ample evidence that the defect was 
structural, and had existed at the time when the 
tenancy was created, and the landlord was there- 
fore rightly held to be liable ; but the ground on 
which I based my decision was that a weekly 
tenancy terminates at the end of each week 
without any notice, and that there had therefore 
been a "reletting of the premises after the defect 
occurred. ... It is clear from Jones v. Mills 
(31 L. J. C. P. 66) that some notice is necessary 
to put an end to a weekly tenancy (though the 
Court in that case were not unanimous as to 
what the notice should be), and that the con- 
tinuance of the tenancy on the expiration of each 
week does not render the landlord liable for 
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defects then existing as he would be in the case 
of a reletting. 

ToffiL v. Flight (1800) 0 C. B. (n.s.) 377 ; 30 
L. J. C. P. 21 ; 7 Jur. (N.s.) 201 ; *4,. T. 
325 ; 9 W. K. 145.— O.P., applied. 
r re tty r. Bickmore (1873) L. R. 8 C. P. 401 ; 
28 L. T. 704 ; 21 W. R. 733.— C.P. 

ToddTv. Flight, and JPretty v. Bickmore, 
followed. & m 

r Gr\vinnell r. Earner (1875) L. R. 10C. P. 658 ; 
32 L. T. 835.— jp-P* 

Todd v. Flight and Pretty v. Bickmore 

r applied. 

Nelson r. Liverpool Brewery Co. (1S77) 4G 
L. J. C. P. 675 : 2 E. P. D. 311 ; 25 W. R. 877.— 
C.P.D. 

Pretty y. Bickmore, applied. 

Barham r. Ipswich Bock Commissioners (1 8S5) 
54 L. T. 23, 27.— HUDDLESTON, B. 

Pretty y. Bickmore, considered and applied. 
Hall v. Norfolk (Puke) (1900) 69 L. J. Oh. 
571 ; [1900] 2 Ch. 493 ; 82 L. T. 836 : 48 W. R. 
565 ; 64 J. P. 710. — KEKEWICH, J. ; and see. 
Ivieflier r. Le Semin aire de Quebec (1902) 72 
L. J. P. 0. 18 ; [1903] A. 0.85 ; 87 L. T. 484.— P.C. 

Humphreys v. Cousins (1877) 46 L. J. 0. P. 
438 ; 2 C. P. B. 239 ; 36 L. T. 180 ; 25 
W. R. 371. — C.P.D. , followed. 

Holland v. Lazarus (1897) 66 L. J. Q. B. £85 ; 
61 J. P. 262. — BRUCE, J. 

Young y. Spencer (1830) 5 M. & Ry. 47 ; 10 
B. & C. 145 ; 8 L. J. (O.S.) K. B. 10(7.— 
K.B., d Is f I nq v Is It cd. 

Baxter r. Taylor (1832) 1 N. & M. 14; 4 
B. & Ad. 72 ; 2 L. J. K. 13. 65. — KJL 

Young v. Spencer, referred to. 

Johnstone r. Hall (1856) 25 L. J. Ch. 462 ; 2 

K. & J. 414 ; 2 Jur. (N.S.) 780 ; 4 W. R. 417.— 
V.-C. 

Darcy (Lord) v. Askwith (1617) Hob. 234, 
test in applied. 

Queen’s College, Oxford v. Hallett (1811) 
14 East 489 ; 13 R. R. 293, obscured upon. 
West, Ham Central Charity Boarjl r. East 
London Waterworks Co. (1900) 69 L. J. Oh. 257 : 
[1900] .1 Ch. 624 ; 82 L. T. 85 ; 48 W. R. 234,— 
35UCKLKY, «T. 

Smyth v. Carter (1853) 18 Boav. 78 .-*-m.r., 
inapplicable. 

Doherty r. Allman (1878) 3 App. Cas. 709 ; 39 

L. T. 129; 26 W. R. 513.— H.L. (IK.). 

Doherty v. Allman (1878) 3 App. Cas. 709 ; 
39 h. T. 129 ; 20 W. R. 513.— H.L. (IB.), 
applied. 

Meux r. < -oblcy (1891) 61 L. J, Ch. 449 ; [1892] 
2 Ch. 253; 66 L. T. 86.— KEKEWICH, J. 

Bishop v. Elliott (1855) 24 L. J. Ex. 229 ; 11 
Ex. 113; 1 Jur. (n.s.) 962.— ex. ch., 
applied. 

Lambourn v. McLcllan (1903) 72 L. J. Ch. 617 ; 
[1903] 2 Ch. 268 ; 88 L. T. 748 ; 51 W. R. 594.— 
C*A, * 

10. Furnished Houses. 

Smith v. Marrable (1843) 11 M. & W. 5 ; 12 
L. J. Ex. 223 ; 2 B. (N.s.) 810 ; Car. & M. 
479 ; 7 Jur. 70. — EX., distinguished. 
Sutton r. Temple (1843) 13 L. J. Ex. 17; 12 
* M. & W. 52; 7 Jur. 1065.— EX. 


Smith Marrable* considered. 

Sutton v* Temple, referred to. 

Hart r. Windsor (184.3) 12 M. & W. CS ; 13 
L. J. Ex. 129 ; 8 Jur. 150.— EX. 

PARKE, b. (for the Court). — But the defendant 
chiefly rests his case upon the decision of Sm ith 
v. Marrable. My judgment in that casecertairjy 
proceeded upon the authority of two previous 
decisions, which, though they continued a novel 
doctrine, had not been questioned in Westminster 
Hall, and had received, to a certain degree, tlwj 
sanction of tlic Lord Chief Justice Tindal in a 
subsequent case. Those cases were Edwards v. 
Ethe ring ton, before Lord Tentcrden, and jjfter- 
wards the Court of King’s Bench ; and Collins v. 
Barrow; and the last, that before Lord Chief 
Justice Tindal, was Salisburij v. Marshall ; and I 
thought they established the doctrine, not merely 
that there was an implied contract on the part 
of the lessor, that the house demised should be 
habitable, but an implied condition, that the 
lease should be void if it were not, and the 
tenant chose to quit. From the full discussion 
which those cases have now undergone, on the 
present argument and that in the recent case of 
Sutton, v. Temple (12 M. & W. 52), I fe£l satisfied 
they cannot be supported, if the reports of them 
are correct ; and wc all concur in opinion that 
they are not law — an opinion strongly intimated, 
in the case of Sutton v. Temple , in which this 
Court decided that there was no implied warranty 
of condition or fitness for a particular purpose on 
a lease of aftermath. We arc under no necessity 
of deciding in the present case, whether that of 
Smith v. Mar mile be law or not. It is dis- 
tinguishable from the present case on the ground 
on which fit was put by Lord A Linger, both on 
the argument of the case itself, but more fully 
in that of Sutton v. Temple ; for it was the case 
of a demise of a ready-furnished house for a r 
temporary residence at a watering-place. It was 
not a leas<? of real estate merely. But. that case 
certainly cannoU be supported on the ground 
on which 1 rested my judgment.— p. 86. 

Smith v. Marrable, appeared. 

Wilson r. Finch Hatton (1877) 2 Ex. B. 336 ; 
46 L. J. Ex. 489 ; 36 L. T. 473 ; 25 W. R. 537. 

KELLY, c.R. — 1 am prepared to hold that the 
law, as laid down in Smith v. Marrable, is good** 
and sound law, and I may add that, although 
some discussion may have taken place about that 
case, and although some doubts may have been 
thrown on the law as there propounded by judges 
of learning and eminence, still I have no hesita- 
tion in holding that it is an implied condition in 
the letting of a furnished house that it shall be 
reasonably fit for habitation.— p. 343. 

Smith v. Marrable and Wilson v. Finch- 
Hatton, not extended. 

Manchester Bonded Warehouse Co. r. Carr 
(1880) 49 L. J. C. J\ 809; 5 C. JL\ B. 507; 43 
L. T. 476 ; 29 W. R. 354 ; 45 J. P. 7.— C.P.D. 

Smith v. Marrable and Wilson v. Finch 
Hatton, discussed. 

Robertson i : . Amazon Tug and Lighthouse Co. 
(1881) 51 L. J. Q. B. 68 ; 7 Q. B. B. 598 ; 46 
L. T. 14G ; 4 Asp. M. C. 496.— c. A. BRETT and 
COTTON, L.JJ. ; BRAMWELL, L.J. dissenting ; Re- 
versing 45 L. T. 317 ; 4 Asp. M. C. *448.— 
COLERIDGE, C.J. 
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Smith v. Marrable, distinguislid. 

Chester r. Powell (1885) 52 L. T.^22. 

bacon, v.-c.— If that case [Smith v. Marrulle] 
had remained completely untouched, and was still 
. . . the law of the land, yet that is only an 
authority for the proposition that in takinsr 
furnished apartments at the seaside, or for 
temporary occupation only, there is an implied 
warranty that they must be fit for occupation. 
. . . Parke, 11, who was one of the i udires who 
dgcided Smithy. Harr a hie, was anxiomTto pare 
down that decision to some extent and to limit it 
to the facts which existed-.in that particular case. 

Wilson v. Finch Hatton, explained. 

Sarson r. Roberts (1805) 6 5 L. J. O. B. 87 : 
[1895] 2 Q. B. 805 ; 14 R. 6H5 : 73 L. T. 17 1 ; 
43 W. R. 600 ; 59 J. p. 643. — c.A. esher, ar.ru, 
KAY and smith, l.jj. 

smith, l.j. — Our attention has been called 
to what was said by Kelly. O.B. towards the 
exclusion of _ his judgment in M’ilson v. Finch 
Hatton, but it seems to me apparent from earlier 
passages that the judgment of llic learned judge 
did not go, and was not intended to go beyond 
the decision in Smith v. Marrable [which does 
not extend# the warranty beyond the commence- 
ment of the term]. ... It seems to me that 
what the learned Chief Baron desired to point 
out in the passage that has been relied on was 
that the plaintiff was entitled to enter into 
occupation on the 7th of May. and if the house 
was not in a fit state until the 26th of May, she 
did not get what she bargained for. — p. 39. 

Hart y. Windsor (1844) 12 M. & \V. 68 ; 13 
L. J. Ex. 129 ; 8 Jur. 150. — EX., adopted. 

Mostyn r. West Mostyn Coal and Iron Co. 
(1876) 45 L. J. C. P. 401 ; 1 C. P. D. 145'; 34 L. T. 
325 : 24 TV . R. *401 . — c.p.d. : Wilson v. Finch- 
# Hatton (1877) 46 L. J. Ex. 489 ; 2 Ex. D. 336 ; 
36 L. T. 473 ; 25 W. R. 537. — ex. D. ; Manchester 
Bonded Warehouse Co. v. Carr (1880} 49 L. J. 
C. P. 809 ; 5 0, P. D. 507 ; 43 L. T. 476 : 29 W. R. 
354 : 45 J. II 7.— c.P.D. 

Hart v. Windsor, referred to. 

Westropp v. Elligott (1884) 9 App. Cas. 815, 
827.-— H.L. (lr.). 

Hart v. Windsor, dictum questioned. 

Baynes v. Lloyd (1895) 64 L. J. Q. B. 7S7 : 
•[1895] TQ. B. 610 ; 14 R. 678 ; 73 L. T. 250 ; 59 
J. P. 710— C.A. ESHER, M.R., KAY and SMITH, 
L.JJ. ; affirming 43 W. R. 525.— RUSSELL, C.J. 

11. Lodgings. 

V 

Cowan y. Milbourn (1867) 36 L. J. Ex. 124 ; 

' L. R. 2 Ex. 230 ; 16 L. T. 290 ; 15 W. R. 
750. — EX., discussed. 

Reg. r. Ramsay (1883) 1 Cab. & E. 126 ; 48 
L. T. 733 ; 15 Cox. C. C. 231. — Coleridge, C.J. 

Phillips y. Henson (1877) 47 L. J. C. P. 273 : 
3 C. P. D. 26 : 37 L. T. 432 ; 26 W. R. 214! 
c.p.d. ; and Morton v. Palmer (1881) 51 
L. J. Q. B. 7 ; 45 L. T. 426 ; 30 W. R. 115. 
— C.A,, discussed and applied. 

Ness v. Stephenson (1882) 9 Q. B. D. 245 ; 47 
J. P. 131. — Q.B.D. 

Bangdon v. Broadbent (1877) 37 L. T. 434. — 
C.P.D., referred to. 

Logsdon v. Booth (1899) 69 L. J. Q. B. 131 : 
[1 JJ10] 1 Q. B. 401 : 81 L. T. 002 ; 48 W. R. 266 ; 
64r J. f. 165. — RUSSELL, C.J., BIGHAM and 
DARLING, JJ. 


f Langdon v. Broadbent. adopted. 
i Logsdon r. Trotter (I960) 69 L. J. Q. l\. 312; 
[1900] 1 Q. B. 617 : 82 L. X. 151 : 48 W. £. 365 ; 
64 J. ,-LV 421. — CHAN NELL and BUCKNILL. JJ. 

Dansey y. RicharSson (1854) 3 El. Jc Bl. 144. 

722 : 2 0. L. R. 11 12 ; 23 L. J. Q. B. 217 ; 

18 Jur. 721. — Q.B.. discussed. 

Holder r. Soulby (I860) 8 C. B. (N.s.^254 ; 29 
L. J- O. P. 216 ; 6 Jur. /N.S.) lu31 : 2 L. T. 219 : 

8 W. It. 438. # 

erle. c.J. — The whole tenrg my judgment 

in that case is distinctly to the effect tljat" there 
is no such liability cast upon the keeper of a* 
boarding-house, and that it would be an unrea- 
sonable thing to make a person responsible for 
the safety of the goods which are never entrusted 
to his safety at all : and I am strongly opposed 
to the imposition of such a liability upon a lodg- 
ing-house keeper. The other judges who differed 
from me in the case of Danse// v. Hi chard son 
j were only taking up the proposition which was 
I assumed there, but was not tlie proposition in 
j dispute in the case. — p. 266*. 


LANDS CLAUSES ACT. 

1. Purchase of Lands. 

* 2. Entry upon Lands. 

3. Compensation. 

4. Superfluous Lands. 


1. Purchase of Lands. 

* Generali //. 

Baker v. Metropolitan Ry. (1862) 32 L.J. 
Ch. 7 ; 31 Beay. 501 : 9 Jur. (N.s.) 61 ; 7 
L. T. 491 ; 11 W. II. 18. — M.R., e,v/dained. 
Wycombe Ry. y. Donnington Hospital 
(1866) L. R. 1 Ch. 26S ; 12 Jur. (n.S.) 347 ; 
14 L. T. 179; 11 W. R. 359.— L.JJ., 
applied. 

Bridgend Gas and Water Co. r. Dunraven 
(1885) 55 *L. J. C'h. 91 ; 31 Ch. D. 219, 222 ; 53 
L. T. 714 ; 34 W. R. 119. — CHITTY, J. 

Simpson v. %>uth Staffordshire Waterworks 
•Co. (1865) 34 L. J. Ch. 380: 4 De G. J. 

S. 679 ; 12 L. T. 360 : 13 W. R. 729, 
908.— L.C., re revs in// stuart. v.-c., dis- 
tinguished. 

Huddersfield Corporation and Jacomb. In re 
(1874) L. R. 17 Eq. 476, 487; 30 L. T. 78.— 
M A LINS, v.-c., a ffirmed 44 L. J. Ch. 96 ; L. R. 
10 Ch. 02 ; 31 L. T. 466 ; 23 W. R. 100.— L.JJ. 


Notice to Treat. 

Stretton v. G. W. and Brentford Ry., 23 
L. T. 44 ; 18 W. R. 859. — MALINS, V.-C. ; 
reversed , (1S70) 40 L. J. Cb. 50 ; L. E. 5 Ch. 
751 ; 25 L. T. 379; 18 W. R. 1078.— C.A. 
HATHERLEY, L.C. and JAMES, L.J. : referred to 
Dowling v. Pont y pool, Caerleon, and Newport 
Ry. (1S74) 43 L. J. Ch. 761, 771 ; L. B. IS Eq. 
714, 74G.— HALL, V.-C. 

Bristol and North Somerset Ry. v. Somerset 
and Dorset Ry.,22 W. R. 399. — malins, v.-c. ; 
reversed , (1874) 22 W. R. 601.— SELBORNE, h.C. 
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Edwards, Ex parte, Marylebone (Stingo 
lane) Improvement Act. 1868, In re 
(f£H7I) 40 L . J. Ch. 697 - L. R. 12 Eq. 
389. — ROM I LLY. m.r., referred to. r „ 

I)oy lie’s Traverses, In (1888) 24 L. R. Ir. 
287. — JOHNSON, j. 

Edwards, Ex parte, and Wilkins v. Birming- 
haTn Corporation (1883) 33 L. J. Ch. 93 ; 25 
r Ch. D. 78 ; -49 L. jf-MS ; 32 W. R. 118 : 
48 J. P. 231.— MATHEW. J., explained. 

Mercer v. pLi^erpool, St. Helens and South 
Lancashire By. (1901) 70 L. J. Iv. B. 775 ; 
r [1901] 2 Iv. B. 753; 85 L. T. 283; 50 
W. Ft. 155. — ALVE LISTON E, C.J., reversed. 
Mercer r. Liverpool, St. Helens, <fcc., Ry. 
(1903) 72 L. J. K. B. 128: [1903] 1 K. B. 652; 
88 L. T. 374 ; 51 W. E. 308 ; 07 J. P. 77.— C.A. 

Burkinshaw v. Birmingham and Oxford 
Junction Ry. (1850) 20 L. J. Ex. 246 ; 5 
Ex. 475 ; 6 Eailw. Cas. 000 . — ex., 
•referred to. 

Haynes v. Haynes *(1 SOI) 30 L. J. Ch. 57S ; 
1 Dr. &; Sm. 4215 {post, col. 1506) ; Spencer e. 
Metropolitan Board of Works (1882) 52 L. J. Ch. 
249 ; 22 Ch. D. 142 ; 47 L. T. 459 ; 31 W. It. 
347. — C.A. Jesse L, m.r. ancl BOWEN, l.j. ; 
COTTON, L.j. dissenting; Church v. London 
School Board (1892) 8 Times L. It. 310. — cave 
and CHARLES, L..TJ. 

Webb v. Manchester and Leeds Ry. (1*839) 
4 Myl. Sc Cr, 110; 1 Itailw. Cas. 570. 
—COTTENHAM, L.C., referred to . , 

Si amps r. Birmingham, Wolverhampton and 
Stour Valley By. (1848) 17 L. J. Ch. 431; 2 
I’ll. 073; 6 Iliiihv. Cas. 123, 132. — L.c. ; Lamb 
r. North London Ily. (1809) L. IT. 4 Ch. 522, 
527; 21 L.T.98; 17 W.lt. 746.— L.JJ.; Dowling 
r. Pont y pool, &c., Ily. (supra, col. 1504). 

Simpson v. Lancaster and Carlisle Ry. (1847) 
15 Sim. 580 ; 4 Itailw. Cas. 025 ; 11 Jur. 
879.— SHAD WELL, v.-c., approved. 

Si amps r. Birmingham, &c., Ry. (supra). 

Walker v. Eastern Counties Ry. (1S48) 6 
Ham 591 ; 12 Jur. 787 ; 5 llttilvv. Cas. 
409. — WTO RAM, v.-c., not followed. 

Stone v. Commercial Ry. (1*839) 4 Myl. Sc 
Cr. 122; 1 Itailw. Cas. 3 V>.— cottknham, 
L.U.. /v/ plained. And see post. col. f5()0. 
Adams r. London and blackwall Rv. (1850) 

19 L. J. Ch. 557 : 2 Mac. & <i. 118 ; 2 Hall & 
Tw. 285 : 14 Jur. 079.- gotteni-iam, l.c. ; 
reversing (1849) 18 L. J. Ch. 357. — WIG-RAM, V.-C. 

Walker v. Eastern Counties Ry., dis- 
approved. 

Pinchin e. London and Black wall Ry., 1 K. & 
J. 34. — WOOD, V.-c. ; a (firmed- on other grounds, 
(1851) 21 L. J. Ch. -117 ; 5 Do G. M. & G. 851 ; 
3 W. It. 125,— C RAN WORTH, L.C., KNIGHT 
BRUCE and TURNER, L.JJ. 

Walker v. Eastern Counties Ry., dissented 
from. 

Adams v. London and Blackwall Ry,, dis- 
cussed. 

Hill r. (Jr. N. Ry. (1S54) 24 L. J. Ch. 212 ; 1 
Jur. (N.s.) 102. — kindersley, v.-c. And see 
8. C. (1853) 28 L. J. Ch. 524 ; 5 De G. M. & G. 
60 ; 18 Jur. 085 ; 2 W, It. 335. — L.JJ. ; reversing 

20 L. J. Ch. 20.— KINDERSLEY, V.-C. 
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Stone v .Commercial Ry, (supra) and Walker 
v. Eastern Counties Ry., discussed. 

Adams v. London and Blackwall Ry., 

distinguished. 

Regent’s Canal Co. v. Ware (1857) 26 L. J. Ch. 
566 ; 23 Beav. 575 ; 3 Jur. (N.S.) 924 ; 5 W. R. 

617. — ROMILLY, M.R. 

3 «* 

Walker v. Eastern Counties Ry., disapproved. 

Adams v. London and Blackwall Ry. : Stone 
v. Commercial Ry. : Hill v. G. N. By*. 
Qaipnt) ; Salmon v. Randall (183S) 3 Myl. 
Sc Cr. 439,— COTTENHAM. L.c. ; Tawney 
v. Lynn and Ely Ry. (1847) 10 L. J. 
Ch. 282 ; 4 Itailw. Cas. 615. — SHAD- 
WELL, v.-c. ; Edinburgh and Perth Ry. v. 
Leven (1852) 1 Macq. 284. — h.l. (sc.) ; 
Inge v. Birmingham, Wolverhampton and 
Stour Valley Ry. (1853) 3 De G. M. Sc G. 
658 ; 2 Eq. It. SO ; 2 W. It. 22 . — cran- 
WORTH, L.C. ; affirming 1 8m. Sc G. 347. 
—STUART, V.-c.: Doo v. London and 
Croydon Ry. (1839)8 L. J. Cli.200 ; 1 Itailw. 
Cas. 257.— COTTENHAM, L.c. ; and Monroe 
v. Newry Ry. (1852) 2 Ir. Ch. It. 260.— 
BLACKBURNE. L.C., discussed. r 

Haynds v. Haynes (1801) 30 L. J. Ch. 578; 

1 Dr. Sc 8m. 426 ; 7 Jur. (N.S.) 595 ; 4 L. T. 
199 ; 9 W. R. 497. 

Kinders LEY, v.-c. — On examining these cases, 
therefore, I think I am justified in saying that, 
except T Valher v. Ida stem Counties Mg., there is 
no case in which it has been held that a bill for 
specific performance would lie on a so-called 
notice to treat, even by the landowner. In j Pin- 
chin v. London and Blackball By. (post), Wood, 
V.-C. thought Walker v. Eastern Counties By. 
not bindihg, and Stuart, V.-C.^in plain terms, 
thought such a bill would not lie. Indeed, the 
decree in Walker v. Eastern Counties Ry. was * 
most anomalous, and without precedent, ’ for it 
directed a thing to be clone (summoning a jury) 
to create a new *fact to be imported, by some 
means, into the suit ; there being no declaration 
that there should he specific performance ; ancl 
reserved further directions and costs. Further 
consideration is never reserved, except upon 
inquiries, and if an issue is directed, the case 
stands over until after trial. 8uch a decree 
would present a strange spectacle of compelling#* 
a company to do that which they are perfectly 
willing to do, ami may do any moment. — p.582. 

Stone v. Commercial Ry., principle, applied. 

Ecclesiastical Commissioners r. Sewers Com- 
missioners (1880) U^Ch. D. 305, 308 ; 28 W. R. 
824.— M ALINS, v.-C. 

Adams v. Loudon and Blackwall Ry., 

•not applied. 

Regent’s Canal Co. v. Ware (supra), approved. 

Mason v. Stokes Bay Pier and Rv. Co. (1862) 
32 L. J. Ch. 110; 1 N. 11. 84 ; if W. R. 80.— 
WOOD, V.-O. 

Adams v. London and Blackwall Ry. 

followed . 

Walker v. Eastern Counties Ry., com- 
mented- on. 

Lind v. Isle of Wight Ferry Co. (1862) 1 N. R. 
13 ; 7 L. T. 416. — WOOD, v.-C. 

Adams v. London and Blackwall Ry. fgid 
Mason v. Stokes Bay Pier and Hy. Co. 

(supra), discussed and explained. 
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Hardin? ?*. Metropolitan Rv. (IST2') 41 L. J. 
Ch. 371 :L. 11. 7 Ch. 134 ; 20 Lf T. 109; 20 
W. E. 321. — HATHERLEY, L.C. 

Adams v. London and Blackwall Ey. and 
Eegent’s Canal Co. v. Ware, referred to. 
Pieott and Ct. W. llv., In re (1 SSI) 50 L. J. Ch. 
673 f 18 Ch. 1). 146 ; 44 L. T. 792 ; 29 W. R. 727. 

—JESSEL, 31. R. 

Eichmond v. North London Ey. (1808) 37 L. J. 

• Ch. SS6 ; L. R. 3 Oh. 679. — CAIRNS, L.C. ; 
a firming IS L. T. S ; 16 W. R. 449. — 
ROMILLY, M.R., followed. 

Yskilvfera Iron Co. r. Neath and Brecon Rv. 
(1S73) L. R. 17 Eq. 142, 419 ; 43 L. J. Ch. 476 ; 
29 L. T. 662 : 22 W. R. 149 .— jessel, m.r. 

Richmond y. North London Ey., referred to. 
Tiverton and North Devon Ily. v. Looseniore 
(1SS4) 63 L. J. Ch. 12 ; 9 App. Cas. 480, 489.— 
ILL. (E.) (pod, col. 1627). 

Lind y. Isle of Wight Ferry Co. (supra, 
col. 1606), explained. 

Tiverton and North Devon Rv. r. Loosemoro 
(1S84) 63 L. J. Ch. 812 ; 9 App. Cas. 4S0, 491.— 
H.L. (e.) (jfbxt, col. 1627). 

Pinchin v. London and Blackwall Ey. 

(supra, col. 1605). commented on. 

Haynes v. Haynes (supra) ; G. W. By. v. Swin- 
don and Cheltenham, Ac., Ry. (1884) 63 L. J. 
Ch. 1075 ; 9 App. Cas. 787, 803. — H.L. (E.) (pod, 
col. 1536). 

Pinchin v. London and Blackball Ry., 

referred to. 

London Association of Shipowners and Brokers 
r. London and India Joint Committee (1892) 
62 L. J. Ch. 294 f [1892] 3 Ch.242, 269 : 2 R. 23 ; 
d67 L. T. 238 ; 7 Asp. M. C. 195.— C.A. 

Haynes v. Haynes (1861) 30 L. J* Ch. 578 ; 
1 Dr. A Sin. 426 (supra^ col. 1506); and 
Gardner v. Charing Cross Ry. (1861) 31 
L. J. Ch. 181 ; 2 J. A H. 248; 8 Jur. 
(x.S.) 151 ; 5 L. T. 418; 10 W. R. 120.— 
wood, v.-c ..followed. 

Rawlings r. Metropolitan Ry. (1868) 37 L. J. 
Ch. S24 ; 18 L. T. 871.— MALIKS, V.-C. 

• Hay%es v. Haynes. 

Heferre.d- to Harding ?\ Metropolitan Rv. 
(1872) 41 L. J. Ch. 371 ; L. R. 7 Ch. 154, 158 
(supra) : applied Watts r. Watts (1873) 43 L. J. 
Ch. 77 ; I.. R. 17 Eq. 217 ; 29 L. T. 671 : 22 
W. R. 105.— HALL, v.-c. f Edwards v. West 
(1878) 47 L. J. Ch. 463 ; 7 Ch. D. 858, 862 ; 38 
L. T. 481 ; 26 W. R. 507. — FRY, J. : not applied 
Sewell r. Harrow and Uxbridge Ry. (1902) 19 
Times L. R. 130. — ridley, j. ; approved Mercer 
v. Liverpool, St. Helen's, Ac., Rv. (1903) 72 L. J. 

K. B. 128, 132; [1903] 1 K. B. 651, 661.— O.A. 
(supra, col. 1605). 

Metropolitan Ey. v. Woodhonse (1865) 34 
L. J. Ch. 297 ; 11 Jur. (N.s.) 296 ; 12L.T. 
113 ; 13 W. R. 516.— STUART, V.-C. 
lief erred to Doyne's Traverses, In re (1SS8) 24 

L. B. Ir. 287.— JOHNSON, j. ; distinguished 
Sewell v. Harrow and Uxbridge Ry. (1902) 19 
Times L. R. 130 .— ridley, j. 

^ Harding v. Metropolitan Ey. (supra). 

* yf erred to. 

Mills v. East London Union (1872) 42 L. J. 


O. P. 46 ; L. R. S C. P. 79, 86 ; 27 L. T. 557 ; 21 
W. R. 142. — c.P. ; Parkinson, In re T1S98] 1 
Ir. R. 390, 398.— MADDEN, J. “ m 

- e 

Bwllfa and Merthyr Dare Steam Collieries and 
Pontypridd Waterworks Co., In re (19011 70 
L. J. K. B. 1041 : 71901] 2 K. B. 798 ; 85 L. T. 
233; 50 W. R. 135“; 65 3. P. 69 1 . A — RIDLEY and 
PIIILLIMORE. jj. : reiyrsej, (1902) 71 L^J. K. B. 
613: [1902] 2 K. B. ^35 ; 87 L. T. 291 ; ijp 
W. 11. 627. — C.A. V. WILLIAMS, ROMER and 
MATHEW. L. JJ. ; C.A. reversed (,1903) 72 L. J. 

K. B. 805; [1903] A. U. 426 ; 89 L. lb 2s0.~ 
H.L. (E.). 

What Lands or Interests. 

Bedford and Cambridge Ev. v. Stanley 
(1862) 32 L. J. Ch. 60 : 2 3. A H. 746 ; 1 
N. R. 162 ; 9 Jur. (N.S.) 152 : 7 L. T. 477 ; 
11 W.ll. 139. — WOOD, v.-C ..distinguished. 
Kemp r. S. E. Rv. (18721 41 L. J. Ch. 404 ; 

L. R. 7 Ch. 364 ; 26 L. T. 110 : 20 W. R. 306.— 
HATHERLEY, L.C.: re ceasing 41 L. J. Ch. 50; 
25 L. T. 622. — BACON, V.-C. * 

Kemp v. S. E. Ey. 

Explained^ Erring! on r. Metropolitan District 
Ry. (1882) 51 L. J. Ch. 305 : 19 Ch. D. 559, 576 
( post. col. 1509) ; referred to Wilkinson r. Hull. 
Ac., Ry. and Dock Co. (1.882) 20 Ch. D. 323, 340 
(post, co\. 1509) ; L. A S. W. Rv. r. Gomin (1882) 
51 LM. Ch. 530 ; 20 Ch. D. 562, 509 ; 46 L. T. 
449 ; 30 W. R. 620. — C.A. ; James r. Lovel (1887) 
56 L- T. 739, 742 ; 35 W. R. 626.— KEKEWICH, J. 

Walker, Ex parte (1853) 22 L. J. Ch. SSS ; 
1 Drew. 508.— KINDERSLEY, v.-C., discussed 
and explained. 

Rangeley v. Midland Rv. (1868) 37 L. J. Ch. 
313 ; L. R. 3 Ch. 306 : 18 L. T. 69 ; 16 W. R. 
547.— CAIRNS and SELWYN, L.JJ. 

Eangeley v. Midland Ey., discussed. 
Beauchamp (Earl) r. G. W. Rv. (1869) 38 L. J. 
Ch. 162 ; L. R. 3 Ch. 745. 749 ; 19 L. T. 189 ; 16 
W. R. 115$. — WOOD and SELWYN, L.JJ.; Dowling 
r. Pontypool, Ac., Ry. (supra, col. 1504). 

Eangeley v. Midland Ey., applied. 

Finck v. L. A S. W. Rv. (1890) 59 L. J. Ch. 
458 ; 44 Ch. D. 330 ; 62 L.‘T. 881 ; 38 W. R. 513. 
— C.A.* COTTON, Lindley and LOPES, L.JJ. 

Eangeley v. Midland Ey., referred to. 
Simpson v. Godmanchester Corporation (1S95) 
64 L. J. Ch. 837 ; 73 L. T. 90 ; 13 R. 861 : H 
Times L. Pi. 551. — WRIGHT, j. : affirmed 65 L. J. 
Cli. 154 ; [1896] 1 Ch. 214 ; 73 L. T. 423 ; 44 
W. R. 149 ; 12 Times L. R. 56. — C.A. ; and (1897) 
40 L. J. Ch. 770 ; [1897] A. C. 696 ; 77 L. T. 
669 ; 13 Times L. R. 544. — H.L. (e.) ; Macfie v. 
Callander and Oban Ry. (1897) 24 Rettie, 1156, 
1171. — ct. of session; Att.-Gen. r. Copeland 
(1901) 70 L. J. K. B. 512; [1901] 2 K. B. 101, 
106 ; 84 L. T. 562 ; 49 W.R. 489 ; 65 J. P. 581.— 
ALVERSTONE, C.J. (reversed, C.A. See :t Way.”) 

Stockton and Darlington Ey. v. Brown (I860) 
9 H. L. Cas. 246 : 6 Jur. (N.S.) 1168 ; 3 
L. T. 131 ; 8 W. R. 708.— H.L. (E.), 
discussed, and explained. 

Flower v. L. B. A S.C. Ry. (1865) 34 L. J. Ch. 
540 ; 2 Dr. A Sm. 330 ; 6 N. II. 200 ; 11 Jur. 
(N.S.) 406; 12 L. T. 10; 13 W. R. 518.— KIN- 
DERSLEY, V.-C,, and sec post. 
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Flower y. L. B. & S. C, By., distmgnished. 
Galloway r. London Corporation (1866) L. R. 
1 TT. If.' 34, 50. — H.L. (E.) (post'): Butt v. Im- 
}>erial Gas Co. (LSG6) L. R. 2 Ch. 158, 1-62 : 1(1 
L. T. 820 ; 1 5 AY. R. 92.— r.C. 

Stockton, &c., By. v. Brown, referred to. 
City of Glasgow Union Ily. v. Caledonian Ily. 
(1871) L>R. 2 H. L. (sc.) 160, 104. 

c Flower v. L. B. & S. *1?. By., explained. 
Stockton, &c., By. v. Brown, approved. 
Kemp t. S*E'Ry. (1872) 41 L. J. Ch. 404 ; 
X. li. 7 Ch. 8(14, 375 ; 2(1 L. T. 110 ; 20 AY. 11. 386. 

hatherley, L.-C. — AVbnt Kinderslev, Y.-C. 
decided in Flower -v. L. JJ. f S. C. Ry. was 
that the mere i/m dixit of the engineer was not 
sufficient ; he must point out how the land was 
req izircc 1 . It is most i mportan t that the principle 
in Stockton ami Darlington Ry. v. Drown, making 
the statement of the engineer of the company con- 
clusive, should be maintained so as to save the 
Courts from a flood of affidavits with which it 
would otherwise be deluged. — p. 407. 

Stockton, &e M By. v. Brown and Flower v. 
L. B. & S. C. By., referred to. 

Temple r. Flower (1872) 41 L. .T. Ch. (105, (100 ; 
2(1 L. T. (157 ; 20 AY. R. 587. — BACON, Y.-C. 

Stockton, &c., By. v. Brown. 

Referred to , Hooper v. Bourne (1877) 46 L. J. 
Q. B. 509 ; 2 Q. B. D. 339, 343 : 25 W. R. Gjtf.— 
miollo it and manjsty, JJ. (affirmed C.A.' and 
H.L. nee post, col. 1554); explained Errington v. 
Metropolitan District Ry. (1882) 51 L. J. <Oh. 
805; 19 (4i. 1). 559, 570; 46 L. T. 448: 30 
VY. R. (5(13.— C. A., JESSE L, M.R., BRETT and 
1IOLK KR, L.J.J. ; followed Wilkinson r. Hull, &c. 
Rv. and Dock Co* (1882) 51 L. 3. Clf. 788 ; 20 Ch. 
1). 328, 83 i ; 46 L. T. 455 ; 30 AY. R. (117.— C.A. 
JES8EL, M.R., COTTON and LIND LEY, L..TJ. 

Stockton, &c., Ry. v. Brown, and Flower v. 
L. B. & S. C. By., referred to. 

James r. Level (1887) *56 1j. T. 739, 742; 35 
AY. R. 62(1. — KEKEW1CJFI, J. 

r 

Stockton, &c., By. v. Brown, principle 
applied. c 

Flower v. X B, & S. C. By. explained. 

Lewis r. AVeston -super-Mare Local Board 
(1888) 58 L. 3. Ch. 39 : 40 Ch. 1^. 55, 62 ; 59 L. T. 
769 ; 37 \V. R. 121.— STIRLING, J. * 

Stockton, &c., By. v. Brown and Lewis v. 
Weston-super-Mare Local Board, referred, 
to. 

Stroud r. Wnudsworth District Board of 
Works (1893) [1894] 1 Q. B. 68.— CHARLES 
and WRIGHT, JJ. ; a firmed, (1894) 63 L. J- M. C. 
88 ; [1894] 2 Q. B. 1 ; 9 R. 194 ; 70 L. T. 190; 
42 W. R. 355 ; 58 J. B. 652.— C.A. 

Stockton, &c., By. v. Brown, applied. 
Goldberg r. Liverpool Corporation (1900) 82 
L. T. 362.— C.A., LINDLEY, M.U., SIR F. JEUNE 
and RIGBY, L.JJ. 

Galloway v. London Corporation (lgilG) 35 
L. J. Ch. 477 ; L. R. 1 H. L. 34 ; 12 Jnr. 
(N.S.) 747; 14 L. T. 865.— H.L. (E.). ; 
reversing WOOD. v.-O. aud a firming, toith 
a variation , 2 De G. J. & S. 213, 639. — 
KNIGHT BRUCE, L.J., who had agreed with 
ROMILLY, M.R. ; TURNER, L.J. dissenting , 
distinguished . 

L. C. & D. Ry. v. London Corporation (186S) 


151(T 


19 L. T. 25$. — l.jj. ; Kent Coast Ry. v. L. C. 
& D. Ry. (Ip68) L. R. 3 Ch. 656, 669 : 19 L. T. 
174 ; 16 AY. R. 1027.- L.JJ. 

Galloway v. London Corporation, applied. 

Dodd v. Salisbury and Yeovil By. (1S59) 1 
Giff. 158 ; 5 Jur. (N.S.) 782.— STUART, Y.-C., 
discussed and not applied. 

Quinton v. Bristol Corporation (1874) 43 L. J. 
Ch. 783 ; L. R. 17 Eq. 524 : 30 L. T. 112 ; 22 
AY. R. 434. — M ALINS, v.-c. r 

Galloway v. London Corporation, dictum 
applied. 

Baker v. Portsmouth Corporation (1878.) 47 
L. J. Ex. 223 ; 8 Ex. D. 157, 160 ; 37 L. T. 822 ; 26 
W. R. 303. — C.A. BRAMWELL, BRETT and 
cotton, L.jj. ; L. B. & S. C. Ry. r. St. Giles, 
Camberwell, A r estry (1879) 48 L. 3. M. C. 184 ; 4 
Ex. D. 239, 245 ; 41 L. T. 162.— EX. D. KELLY, 
C.B. and HAWKINS, J. ; Robinson v. Bartou- 
Eccles Local Board (1883) 53 L. J. Ch. 226 : 8 
App. Cas. 798, 804 ; 50 L. T. 57 ; 32 AY. R. 249 ; 
48 J. P. 276.— H.L. (e.). 

Galloway v. London Corporation, dis- 
tinguished. r 

Gartl v. Sewers Commissioners (1885) 54 

L. J. Ch. 698 ; 28 Ch. D. 486, 496 ; 52 L. T. 
827.— C.A. BAGCALLAY, BOWEN and FRY, L.JJ. 

Galloway v. London Corporation and Quinton 
v. Bristol Corporation, referred to. 

Bristol Governors v. Bristol Corporation (1887) 
56 L. J. Q. B. 320 ; 18 Q. B. 1>. 549, 555 ; 56 L. T. 
641 ; 35 AY. R. 619 ; 51 3. P. 676. — C.A. [see. 
judgment of WILLS, J. in Court below] ; James 
r. Lovel (supra) ; Lewis r. AVeston-supcr-Mare 
Local Board (1888) 40 Oh. D. 55, 62 ( supra , 
eol. 1539). r 

Galloway v. London Corporation, dis- r 
tin (flushed. 

Donaldson r. South Shields Corporation (1899) 
68 L. J. Oh. 102, *162 ; 79 L. T. 685.— C.A. 

LINDLEY, M.R. — In Galloway v. London Cor- 
poration, the broad features of the case were 
different, and power was given to take land “ for 
the purposes of the Act,” instead of “for the 
purpose of the street works.” — p. 163. 

Reddin v. Metropolitan Board ofc Works, 
(1862) 31 L. J. Ch. 660 ; 4 De G. F. <fc J. 
532 ; 7 L. T. 6 : 10 AY. R. 764.— WEST- 
BURY, L.C. ; reversing 10 AY. R. 726. — 
WOOD, V.-C., applied. ' 

Bonington & Sons r v. Metropolitan Board of 
Works (1 886) 54 L. T. S37, 839 ; 50 J. B. 740.— 
CH1TTY, J. 

Marson v. L. C. & D. By. (1868) 37 L. J. Ch. 
483; L. R. 6 Eq. 101 ; 18 L. T. 319.— 
G1FFARD, V.-C. ; (1869) 38 L. 3. Cli.371 ; 
L. R. 7 Eq. 546 ; 20 L. T. 773.— JAMES 
V.-C. , form followed. 

Falkner v. Somerset and Dorset Ry. (1873) 42 
L. J. Oh. 851 ; L. Ii. 16 [Eq. 458, 461.— L.C., 
for M. R. 

Marson v. L. C. & D. By., explained. 

Grierson v. Cheshire Lines Committee (1874) 
44 L. J. Ch. 35 ; L. R. 19 Eq. S3 ; 31 L. T. 428 ; 
23 AY. R. 08. 

bacon, V.-C. — There there had been a litiga- 
tion disposed of by a decree and no questHn 
raised by the defendants whether they ftere or 
were not bound to fulfil the contract, the decree 
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having been in the terms in which «t appears to 
have been. On further consideration there was 
no other mode of dealing with it, tile matter was 
concluded, the decree had settled it. They were 
to be purchasers, they did not. dispute it them- 
selves, and thereupon the duty was incumbent 
U£on them to do that which was neccssarv in 
order to give full effect- to that decree, and that, 
is all the order on further consideration did. — 
p. 37. 

• Marson v. I. C. & D. By., refer ml to. 

Wright r. Walla.se v Local Board (1887) 5(1 
L. J. Q. B. 259 ; 18 Q. B. I). 783, 785 ; 52 J. P. 
4.— A. l. smith, j. 

Lincolnshire By. Act, In re, Elamank, 
Ex parte (1851) 1 Sim. (x.s.) 2GU. — v.c.. 
disapproved. 

Tugwell, In re (18S4) 27 Cli. D. 309 : 5,3 
L. J. Oh. 1000 : 51 L. T. S3 : 33 W. R. 132. 

PEARSON, J. — But, having read FI am a alt, F.e 
parte, very carefully, I am compelled to say 
that I am utterly unable to follow it. With 
all respect for Lord Crau worth, looking at 
the reasons which lie gives for his judgment, 
it seems to me utterly impossible to say that 
any title ^o the money had been acquired by 
the personal representative. In that case, as 
in the present, land belonging to a person 
of unsound mind not so found by inquisition 
had been taken under the Lands Clauses Act, 
and the purchase-money had been paid into 
Court. After the death of the lunatic the ques- 
tion arose whether the money was to be treated 
as real or as personal estate, and Lord Oranworth 
held that it was personal estate. He** said : 
“ Now did sect. 7 authorise Cross (the lunatic) to 
sell or did it not '? If it did, the effect, in my 
opinion, was to ftiake his contract, as good as if 
*he had been compos mentis ; and his executrixes 
would clearly be entitled to the 740Z. He was 
compelled to sell ; but, when he had sold, he 
stood in the same situation ag he would have 
been in if he had been compos mentis and had 
sold voluntarily.” Now, looking at the terms of 
sect. 7, I am unable to come to the conclusion 
that it authorises, or was intended to authorise, 
or that it can be construed as enabling, a person 
. of unsound mind himself to do that which he 
^ would otherwise have been incapable of doing. 
Inasmuch as that section says that the persons 
who are to be able to sell the lands of lunatics 
or idiots are, not the lunatics or idiots themselves, 
but their committees, it seems to me impossible 
to conceive that it could Jiave been intended 
that a person who from his condition of mind 
was absolutely incapable of entering into any 
agreement shonld be able to enter into an agree- 
ment to sell his land. There are, moreover, 
other sections of the Act which point out what 
is to be done in such cases. . . . Then Lord 
Oranworth continued : “If he was not authorised 
to sell, and, therefore, the company were not 
justified in taking his land under the compulsory 
powers of the Lands Clauses Consolidation Act, 
still the devisees under his will cannot be entitled 
to the money. Their claim would be to the 
land, and not to the money. And it does not lie 
in the mouth of the company to make objection : 
for they have taken the land, and, therefore, 
they cannot say there was no authority to take 
* it^ Therefore I can deal with the money in no 
otner if ay than as if it had been paid for the 
purchase of land sold by a person seised in fee, 


and who is competent to sell it." I have rend 
that passage over a great many times, and, with 
all respect to Lon l Oranworth. [ fiivlrit im- 
possibly to understand how he could have arrived 
at such a conclusion.* The purchase-money was 
in Court, and the heir, who could have brought 
ejectment for the land, was willing to accept* 
the money and to confirm the sale, and vet Lord 
Oranworth arrived jjt- the extraordiiuuw con- 
clusion that the rnoin^r must be handed over 
to persons who could not make out any title to 
it. or to the land. The land n^glijj betaken from 
the company because they had bought it from 
the wrung * person, anti the money must be* 
taken away from them, because they could be 
heard to say that they naif not bought from 
the right person. I cannot understand why a 
Court of equity, having the money in its 
hands, should not be able to say, “ A mistake 
having been made, which is capable of being 
set right by paying the money to the rightful 
owner of the land who is willing to accept it, 
let justice be done by paying the money to 
him!" — pp. 312 — 314. 

Eastern Counties and London and Blackwall 
By. v. Marriage (1800) 31 L. J, Ex. 73 ; 9 
II. L. Cos. 32 ; 7 Jur. (N.s.) 53 : 8 \V. 11. 
748. — n.L. (e.): re re mi m 7 S. C. nom. Mar- 
riage v. Eastern Counties and London and 
Blackwall By. (1857) 27 L. J. Ex. 185. — 

„ EX. CH., referred to. 

Tetley r. "Wan less (1800) 30 L. J. Ch. 25. 29 : 
L. R. 2 Ex. 29. — ex. : Latham r. Lafone (1837) 
38 -L. J. Ex. 97: L. K. 2 Ex. 123.— EX. cir. ; 
Hammersmith and Citv 11 v. r. Brand (1809) 38 
L. J. Q. B. 205 ; L. R. 4 H.L. 171, 190 ; 21 L. T. 
238 ; 18 W. R. 12.— H.L. (E.). 

Eastern Counties, &c., By. v. Marriage, dis~ 

t-in fjnishcd. 

Union Steamship Company of New Zealand r. 
Melbourne Harbour Trust Commissioners (18S4) 

9 App. Cas. 305 : 53 L. J. 1\ C. 59 : 50 L. T. 
337 ; 5 Asp. M. C. 222. — P.C. 

SIR R. COLLIER (for the COURT).— It should 
be observed as to that case, which dealt with 
the construction of the Lands Clauses Act, that 
in that Act were several headings so drawn 
as to be applicable grammatically to the sec- 
tions which followed them. The heading then 
in question was •this : “ And with respect to 
small portions of intersected land, be it enacted 
as follows.” • Then came two sections : first, the 
93rd, relating to lands not being situate in a 
town ; and then the 94th. beginning with 
“If SUCH land shall be so cut through and 
divided.” It was held by the H. L. that 
“ such land ” referred, not to land mentioned in 
sect. 93, but referred back to the heading before 
sect. 93 ; namely, “ with respect to small portions 
of intersected land, be it enacted as follows.” 
That case appears to their lordships to have no 
application to the present. Here the heading 
“officers” is not such a heading as could be 
grammatically read into any of the sections 
which follow. It seems to their lordships to 
have been inserted for the purpose of convenience 
of reference, and not intended to control the 
interpretation of the clauses which follow. — 
p. 309. 

Eastern Counties, &c. By. v. Marriage, 

referred to. 

Leader s Estate, In re (18SG) 17 L. R. Ir. 300. 
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— C.A. NAT SIT, L.C. dissenting ; (([finned, no in. 
Loader t\ Duffey (1888) 13 App. Gas. 204. — 
H.L. (ra.). 

Vendor s^Lien. 

<; i 

Walker v. Ware, Hadham and Buntingford 
By. (18(55) 35 L. J. Oh. 94 ; L. It. 1 Eq. 
l<>5 ; 12 J nr. (N.S.) 18 ; 13 L. T. 517 ; 14 
W. U. 158. — ROMILLY, ivi.lt., followed. 
r Sedgwick r. Watford find Rickmans worth By. 
(1867) 30 L. J. Oil. 370. — M.n. : Cambrian By., 
In re (18(>7)rL.fK. 3 Ch. 281. n. — wood, v.-c. ; 
(affirmed with a variation (1868) 37 L. J. Ch. 
409 ; L. It. 3 Oh. 278: 18 L. T. 522 ; 16 W. R. 
346. — CAIRNS, L.J.) Pell r. Northampton and 
Banbury lty. (ISOS) 10 W. B. 1077. — M.lt. ; llaper 
v. Crystal Palace By. (1868) 18 L. T. 8 ; 16 W.B. 
413. — M.R. ; Wing v. Tottenham and Hampstead 
Junction By. (1868) 37 L. J. Oh. 654 ; L. B. 3 Ch. 
740 : 16 \V. B. 101)8. — L.J.T. ; Goodford r. Stone- 
house and Nailswor h By. (I860) 38 L. J. Ch. 
307 ; 20 L. T. 137 : 17 W. It. 5 1 5. —M ALINS, V.-C. ; 
Sutton r. Hoy lake *Ry. (1800) 20 L. T. 214. — 
M A LINS. V.-C. 

Wing v. Tottenham and Hampstead Junc- 
tion By.. fallowed. 

Jersey (Marl) r. South Wales Mineral By. 
(1868) 10 L. T. -1-16.— M ALINS, v.-C. ; Sutton V. 
Hoy lake By. (supra). 

Cosens v. Bognor By. (1866) 36 L. J, Ch. 
104 ; L. K. 1 Ch. 504 : 12 Jar. (N.S.f738 ; 
15 L. T. 168; 14 W. It. 1002.— KNIGHT 
b.rijce and TURNER. L.J.T., not followed. 

Mumis r. Isle oE Wight By. (1870) 30 L.J. Ch. 
522 ; L. B. 5 Ch. 414 ; 23 L. T. 06 ; 18 W. B. 
781. — c I KFAHD, L.J. ; ranging (1860) L. B. 8 
Eq. 653.— JAMES, V.-C. ' * 

Munns v. Isle of Wight ’Ey., followed. 

St. Germans (Earl) v. Crystal Palace By. 
(1871) L. II. 11 Eq. 568 ; 24 L. T. 28S ; 19 
W. B. 584.— BACON, v.-c., not followed. 

Lycetfc r. Stafford and Uttoxeter By. Co. 
(1872) 41 L. J. Ch. 474; L. B. 13 Eq. 261 ; 25 
L. T. 870 .— bacon, v.-C. «* 

Williams v. Ayleshnry and Buckingham 
By. (1873) 28 L. T. 547 ; 21 W. B. 810.— 
3,.C. ; and Munns v. Isle of Wight By., 
discuss fid. c 

Wing v. Tottenham, &c. By., ((//proved. 

Allgood r. Merry bent and Burlington llv.(18S6) 
33 Oh. 1). 571 ; 55 L. J. Ch. 743 ; 55 L/T. 835 ; 
35 W. It. 180. 

cm TTY, J. — It appears that Lord Selbome in 
117 Warns v. Aylesbury and- B uclti ngham lty., 
after the order had been made for a sale, made 
an order in the form that Mr. Ear well asks for 
at the bar, and that is the order asked for upon 
the present, notice of motion. The order asked 
for in Milium* v. Aylesbury, ,?o. lty. was for 
delivery of possession to the plaintiff, but the 
L.C. declined to make that order in the first 
instance, because he said that the plaintiff had 
elected to take his remedy founded on a lien, and 
obtained an order for sale, and consequently he 
declined to make the order which is stated in 
Seton on Decrees (4th ed. p. 1331), unless it 
was proved to his satisfaction that the order for 
sale would not be carried out. . . . Selwyn, 
L.J. stated the law with regard to this matter 
correctly, if I may say so with respect to him, in 
Wing v. Tottenham , §c. liy. He said : “ I have 


no hesitation in saying that the whole practice 
of the CouijJ shows that a vendor of land to a 
railway company is, with respect to his lien, in 
no different position from a vendor of land to 
any other person.” . . . There is nothing in the 
case before Cliff urd, L.J. of Munns v. Isle, of 
Wight 11 g. to conflict with what I have stated. 
He in that case thought that there had been a 
miscarriage in granting the injunction, and. as I 
read his judgment, he thought it reasonable to 
discharge the injunction, and he made an orcJ,er 
for a receiver with a direction against the com- 
pany, who were to give immediate possession to 
the receiver. — pp. 573, 574. 

Pell v. Northampton and Banbury By. (1 866) 
36 L. J. Oh. 3.11) : L. B. 2 Ch. 100 ; 15 L. T. 
169; 15 W. B. 27.— L.JJ. 
lit f erred to, Cambrian By., In re (supra, col. 
1513) ; Munns v. Isle of Wight By. (col. 1513) ; 
observed on Winchester (Bishop) v. Mid Hants Ry. 
(1867) 37 L. J. Gh. 64; L. Ii. 5 Eq. 17. 20; 17 
L. T. 161 ; 16 W. B. 72. — STUART, v.-C. ; Latimer v. 
Aylesbury and Buckingham By. (1878) 9 On. D. 
385 ; 39 L. T. 460 ; 9 W. R. 141.— C.A. 

Winchester (Bishop) v. Mid Hants By., 

followed. • 

Drax v. Somerset- and Dorset By. (1868) 38 
L. J. Ch. 232 ; 19 L. T. 626. — lTOMlLLY, M.lt. ; 
Marling r. Slonehousc and Nails worth By. (1SG9) 
38 L. J. Oh. 306 ; 17 W. B. 515.— JAMES, V.-C. ; 
Goodford r. Stonehouse ancl Nailsworth By. 
(supra, col. 1513). 

Interest on Purchase-money. 

Catling v. G. N. By. (1808) 21 L. T. 769 ; 
18 W. B. 121.— HATHERLEY, L.C. aild 
GIPPAKD, L.J. ; reversing 21 L. T. 17.— 
M ALINS, v.-c., referred to. 

Rhys r. Dare Valley By. (1874) L. B. 19 Eqr 
93 ; 23 W. 11. 23. — BACON, V.-C. And see post. 

Rhys v. Dare Valley By., applied. 

Ballard r. Sifutt (1880) 49 L. J. Gh. 618 ; 15 
Oh. D. 122 ; 43 L. T. 173 ; 29 W. B. 73.— 
DENMAN, J. 

Eccleshill Local Board, In re (1879) 49 L. J. 
Ch. 214; 13 Gh. D. 365; 28 W. B. 536. 
— v.-c., disapproved. 

Pigott and G. W. By., In re (1881) #8 Ch. 

146 ; 50 L. J. Ch. 679 : 44 L. T. 792 ; 29 W. It 727. 
jessel, M.lt. — There is one case before Bacon, 

V. -C., Bedash ill Local Board, In re, where lie 
adverted to the fact of the verdict of the jury 
having been given, p.nd he held interest to arise 
from that moment, though possession was not 
taken until afterwards. 1 am quite unable to 
understand the principle on which that case 
proceeded. 1 am not embarrassed by it, because 
I have no verdict of a jury to deal with in this 
case ; but I am free to confess that if I had that 
case to deal with, 1 should not have been able to 
decide it otherwise than I have decided the one 
before me. — p. 154. 

Pigott and G. W. By., In re, applied . 

Eccleshill Local Board, In re, referred to. 

Rhys v. Dare Valley By., approved. 

Shaw and Birmingham Corporation, In re 
(1884) 54 L. J. Ch. 51 ; 27 Ch. D. 614. 619 ; 51 
L. T. 684 ; 33 W. B. 74.— CHITTY, J. 

Pigott and G. W. By., In re, followed. ^ 
Spencer-Bell to L. Sc S. W. By. (*885^33 

W. B. 771.— CHITTY, J. 
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Caledonian Ry. v. Carmicliael ^1870) L. R. 
2 H. L. (5C.) 56. 66. principled pnliel. 
"Webster r. British Empire Mutual Life Assur- 
ance Co. (1887) 49 L.J. Oh. 769 ; 15 C-h. D. 1G9. 
179 ; 43 L. T. 229 ; 28 W. R. 818. — C.A. 


Rhys y. Dare Valley Ry., priori id r applied . 

• Caledonian Ry. v. Carmichael distimj nishrd. 

Fletcher v. Lancashire and Yorkshire Ry: 
(1902) 71 L. J. Ch. 590 : f 1902] 1 Oh. 901, 908. 
50 W. R. 423 ; 6:5 J. P. 631. 

^BUCKLEY, J. — The facts there [Caledonian I 
My. v. Carmichael] were that the railway com- j 
pany were to become debtors to Sir Thomas \ 
Garnncliael in an event. They acquired the j 
surface of a subterranean stone (hat was there '■ 
upon terms that when a future event h ippened — | 
namely, when a certain face of stone was exposed j 
— they should become debtors to Sir Thomas in ! 
a certain sum. When the event happened upon : 


Fryer’s Settlement, In re, foil owed. 

(j. JnT. By., In re ( 1870 ,. L. li. 9 Eq. 274.— 
ROM ILLY. M.R., not fo-loiccd. *' 

Sou tV wold Rv. Co/s Bill, In re. Depositors, 
Ex parte i'187G) 45 L^»J. Ch. 800 ; 1 Ch. D. G97 ; 

24 W. R. 293.— HALL. Y.-C. ^ 

Boyd’s Settled Estates, In r ^followed. 
Taddy’s Settled Estates, In re. amUFryer's 
Settlement, In re, not followed. 

Lang meat l c. Cockerton (1877) 25 W. R. 31*. 
i — JESS EL, M.R. 

Boyd’s Settled Estates, Ih fe, followed. 
Taddy’s Settled Estates, In re; Fryer’s*. 
Settlement, In re, and Foy’s Trusts, ±n re 
([1875) 33 L. T. 1G1 r 23 W . 1*1. 744. — 
HALL, Y.-C., not followed. 

St. Mary. Wilton (Vicar), Ex parte (1881) 18 
Ch, D. 646 j 45 L. T. 134 ; 29 \Y. R. 883. _ 
fry, J — Different judges have taken different 



for payment. Then the ordinary rule applied ! 
that a debt does not carry interest except by 
way of coutract, if there be such, or by operation 
of law if notice be given pursuant to the statute. 
There was neither one nor the other. So that is 
a case in which it appears to mo that principles 
upon which 1 decide this case have no application 
at all. — p. 593. 

Disposal of Purchase-money. 
Birmingham Blue Coat School, In re (18GG) 
35 L. J. Ch. S37 ; L. R. 1 E<p G32 ; 35 
Beav. 345. — ROMILLYL m.r ..followed. 
Adams’s Will, In re (1868) 17 L. T. 641. — 
M A lins, Y.-c. ; ‘Wilkinson’s Estate, In re (1870) 
L. R. 9 Eq. 343.— MALINS, v.-C, 

• Wilkinson’s Estate, In re, followed. 

Cook’s Settled Estates, In re (18 7 1) 40 L. J. 
Ch. 400 ; L. R. 12 Eq. 12 ; 24 L. T. 413 ; 
19 W. R. 693. — M.R., not followed. 

Shaw’s Settled Estates, In re (1871) L. R. 14 
Eq, 9 ; 41 L. J. Ch. 166.— ROMILLY, m.r. 

Wilkinson’s Estate, In r q, followed. 
Thorold’s Settled Estates, In re (1872) 41 L. J. 
Ch. 780 ; L. R. 14 Eq. 31 ; 26 L. T. 682 ;, 20 W. R. 
898. — MjfcLINS, v.-C. 

m Biyth’s Trusts, In re (1873) L. R. 16 Eq. 
46S ; 28 L. T. 890 ; 21 W. R. 819.— 

SELBOItNJS, L.C. (for ROM ILLY, M.R.), 

followed. 

Sewart’s Estate, In re (*LS74) L. R. 18 Eq. 
278 ; 30 L. T. 355 ; 22 W. R. 620.— MALINS, V.-C. 

Shaw’s Settled Estates, In re followed. 
Thorold’s Settled Estates, In re, not followed. 
Bovd’s Settled Estates, In re (1873) 42 L. J. 
Ch. 506 ; 28 L. T. 799 ; 21 W. R. 667.— 
SELBORNE, L.C. (for ROMILLY', M.R.). 

Boyd’s Settled Estates, In re, and Shaw’s 
Settled Estates, In re, not followed. 
Taddy’s Settled Estates, In re (1873) 43 L. J. 
Ch. 191 ; L. R. 16 Eq. 532 ; 29 L. T. 243.— 
M ALINS, V.-C. 

Cook’s Settled Estates, In re (svprti), 
and Taddy’s Settled Estates, In re, 

followed. 

Fryer’s Settlement, In re, Fryer v. Dorset 
Junction Ry. (1875) 45 L. J. Ch. 96 ; L. R. 20 
Eq. 468.— HALL, V.-C. 


set down before the M.R. in Boyd V Soft led 
Estate*, In re, and he decided that the power of 
investment conferred by Lord St. Leonards’ Act 
does not apply to funds which, by the special 
Act under which they are paid into Court, are 
directed to be invested in a particular way. I 
think I am bound by that decision. I am quite 
aware that Malins, V.-C. has expressed an 
opinion that it was to be treated as only the 
decision of a Court of co-ordinate jurisdiction, 
and*, that it was not binding on him. -But the 
present M.R. has taken an opposite view, and I 
agree with him. I think the L.C., wherever he 
is sitting and whatever cases he is trying, is still 
L.O., and tkstt his decision is binding on me. 

I shall, therefore, follow Boyd's Settled Estates , 
In re, and shall refuse the application for invest- 
ment in India Four per cent. Stuck. I should 
be very glad if the question were taken before 
the 0. A. , for there is really a serious conflict 
in the decisions. — p. 648. 

Fryeris Settlement. In re, not followed . 

Kirksmeaton (Rector), Ex parte, Hull Ry. and 
Dock Act, ^In re (1882) 51 L. J. Ch. 581 ; 20 
C’h. D. 203 ; 30 W. R. 539.— hall, v.-C. 

Boyd’s Settled Estates, In re; Langmead v. 
Cockerton f supra) ; St. * Mary, Wigton 
*Vicar), Ex parte, and kirksmeaton 
(Rector), Ex parte, overruled. 

St. John Baptist College, Oxford, Ex p«arte, 
Metropolitan and District Rys. Act, In re (1S82) 
22 Ch. D. 93 ; 52 L. J. Ch. 268 ; 48 L. T. 331 ; 31 
W. R. 55.— C.A. JESSEL. M.R. and COTTON, L.J. 

cotton, L.J. — With respect to the decision of 
Lord Selbome in Boyd's Settled Estates, In re, 
it is plain that he intended to follow the last 
decision of Lord Romilly, in whose Court he was 
sitting ; as to which decision he appears to have 
been mistaken. — p. 97. 

St. John Baptist College, Oxford, Ex parte, 
Metropolitan and District Rys. Act, In re, 
applied. 

Jackson v. Tvas (1883) 52 L. J. Ch. 830.— 
PEARSON, J. ; Brown, In re (1890) 59 L. J. Ch. 
530 ; 63 L. T. 131 ; 38 W. JR. 529.— C.A. HALS- 
BURY, L.C., COTTON and LINDLEY, L.JJ. 

St. John Baptist College Oxford, Ex parte, 
and Brown, In re, applied. 

Gaselee, In re (1901) 70 L. J. Ch. 441 ; [1901] 
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1 Ch. 923, 920 ; 84 L. T. 386 ; 40 W. R. 372.— 
BUCKLEY, J. 

c 

Branmer’s Estate, la re (1840) 14 Jur. 236. 

KKTCrlfT BRUCE, V. f C followed. 

At.t.-Gcn. v. Rochester Corporation (1867) 15 
1 • "W. It. 765. — MALIKS, V.-C. 

Philips’ Trusts, In re (ISOS) L. R. 6 Eq. 
250. — i in att L ly, m.r. ; ami Pileger, In re 
(ISOS) L. 11. 0 Eq. 420. — GIJH’FAKD, V.-C., 
espial npd. 

Askew r. \Voo<?head (1880) 14 Ch. D. 27; 10 
, L. J. Ch. 320 ; 42 L. T. 567 : 28 W. 11. 874.— 
O.A. ran/ in;/ (1870) 41 L. T. 670. — bacon, v.-c. 

cotton, l„t. — T«he decision in Phillips' Trusts, j 
Jn rt\ is in accordance with our view, for we 
must look, not to the order [ vSeton on Decrees, 
4th ed. p. 1435]. which no doubt was by arrange- 
ment, but to tlie judgment. In Pficu/er , In re, 
Giilard, V.-C. directed an annuity to be pur- 
chased for the life of the petitioner, so as to 
give her the same income as before, but as she 
thus received more than she would have received 
if the fund had been invested in an annuity to 
hist as long as the term, the case decides nothing 
in iavour of the respondents.' — p. 36. 

Askew v. Woodhead, applied. 

’Walsh’s Trusts, In re (L8XJ) 7 L. E. Tr. 554.— 

C II ATT LUTON”, V.-C. 

Walsh’s Trusts, In r e, followed. 

South City Market Co., In re, Bergin, Ex 
parte (INK!) I3L. U. Ir. 215. — cif att eilton, V.-C. 

Wootton’s Estate, In re (1866) 35 L. J. Ch. 
305 ; L. K. J Eq. 581) ; 14 Jb. T. 125 ; 14 
W. R.469. — KINDERSLEY, Y.-C., followed. 

■Motto's Estate, Jn re (1809) 38 L. j/ Ch. 445 ; 
L. 11, 7 Eq. 72, 75. — itALL, v.-C. ; Wilkes’ Estate, 
in re (1880) 50 L. J. Ch. 199 ; 16 Oh. IX 597.— 
hall, v.-c.; Cottrell r. Cottrell (1885) 54 
L. 3. Ch. -117 ; 28 Ch. IX 028 ; 52 L. T. 186 ; 33 
W. 11. 361.— KAY, J. 

Hette’s Estate, In re, and Wilkes’ Estate, 

appyored and applied. • 

Colt roll r. CoHreil (supra). 

Whitfield (Incumbent), In re (1801) 30 L. J. 
Ch. 810; 1 J. & Ii.T»l0; 7 Ju* (k.S.) 
909; 5 L. T.343; 9 W. U. 704.— WOOD, V.-C. ; 
foUoired. 

Bni liropp’s Charity, Tn re (1860) L. R. 1 Eq. 
467, 170 ; 35 Boav. 297 ; 13 L. T. 784 ; 1 4 W ll. 
326.— Al.R. 

Whitfield (Incumbent), Tn re, and Shipton- 
under-Wychwood (Sector). Ex parte 
(J 871) 19 W. It. 549. — HATH Lit LEY, L.C., 
distinguished. 

Hummer’s Will, In re (1805) 34 L. J. Ch. 
490 ; 2 Do U. 3. & H. 515 ; 11 Jur. (N.S.) 
015; 12 L. T. 020; 13 W. K. 908.— 

L .JJ., referred to. 

Nether Stowe v Vicarage. Tn re (1873) L. R. 
17 Eq. 150 ; 29 L. T. 004 : 22 W. R. 180. 

jess el, M.R. — As to the cases cited, if was 
doubtful how far they couhl be treated as bind- 
ing authorities, having regard to Bummer's 
Will, In re, and Bruns kill v. Calrd ((1873) 43 
L. J. Ch. 163 ; L. R. 16 Eq. 493 : 21 W. It. 943. 
— L.c, for ai.r.) ; but at ail eveuts they were i 


decisions ueider another Act of Parliament, and, 
moreover, of ly showed that the Court had sanc- 
tioned the expenditure Of money in erecting new 
buildings, whereas the present application was 
merely to sanction repairs of an old building. — 
p. 157. 

Shipton-under-Wychwood (Rector), *Ex 
parte, applied. 

Gamston (Rector), Ex parte (1876) 1 Ch. D. 
477 ; 33 L. T. 803 ; 24 W. It. 359. — BACON, V>C. 

Leigh’s Estates, In re (1871) 40 L. J. Ch. 
687 ; L. R. 6 Ch. 887 ; 25 L. T. CM : 19 
W. Ii. 1105.— L.J.T. ; ranjhuj 40 L. J. 'di. 
442. — BACON, v.-c., applied. 

Speer’s Trusts, Jn re (1876) 3 Ch. D. 262 ; 24 
W. It. S8o. — bacon, Y.-c. ; Aklrcd's Estate, In re 
0 882) 51 L. J. Ch. 912 ; 21 Ch. D. 228 ; 46 L. T. 
379 ; 30 W. It. 777. — NORTH, J. 

Leigh’s Estates, In re, referred tn. 

Jesse r. Lloyd (3883) 48 L.‘T. 656, 659.— KAY, 
J. ; Conway r. Fenton (1888) 58 L. J. Ch 282 ; 
40 Ch. D. 512 ; 59 L. T. 928 ; 37 W. R. 156 — 
KEKEWICH, J. ; Arden, In re (1894) to L. T. 506 
— C.A. 

S. E. Ry., In re (1861) 30 L. J. Ch. 602 ; 30 
Beav. 215; 7 Jur. (N.S.) 890; 9* W. R. 
404. — TtOMILLY, Al.R.. followed. 

Notley v. Palmer (1865) L. It. 1 Eq. 241 ; 11 
Jur. (N.S.) 968 ; 13 L. T. 647 ; 14 W. R. 170.— 
KINDERSLEY, V.-C. 

j 

Sr Ry., In re, and Notley v. Palmer, 

•not applied. » 

Butler's Will. In rc (1873) L. R. 16 Eq. 479. 

selborne, l.c. (for M.R.) declined to follow 
these cas^s in a case such as tlie present, where 
the fund represented land taken by a rail- 
way company Tinder their compulsory powers, 
and made the order for payment conditionally 
upon the production to the registrar of a properly 
executed disentailing deed. — p. 480. 

Douglass v. L. &N. W. Ry. (1857) 3 K.6s J. 
173; 3 Jur. (n.s.) 181.—' WOOD, V.-C., dls ^ 
missed. 

Winder, Ex parte and In re (1887) 46 L. J. Ch. 
572 ; G Ch. D. 696 ; 25 W. R. 70S.— HALL, V.-C. 

Douglass v. L. N. W. Ry., not applied. 

Chamberlain, Ex parte, Metropolitan Street 
Improvement Act, 1877, Jn re (1880) 49 L. J. 
Ch. 354 ; 14 Ch. D. 323; 42 L. T. 358; 28 
W. R. 565. — BACON, V.-C. 

Douglass v. L. & N. W. Ry., observations 
applied. 

Wells v. Chelmsford Local Board (1880) 49 
L. J. Ch. 827 ; 15 Ch. D. 108, 1 11 ; 43 L. T. 378 ; 
29 W. R. 381 : 45 J. P. 6.— FliY,. J. 

Evans, In re, (1873) 42 L. J. Ch. 357.— 
JAMES, L.J. (for ' v.-c.) : and Winder, 
Ex parte and In re, dlstmi/ulshed. 

Chamberlain. Ex parte, doubted. 

Gedge v. Public Works Commissi oners (1891) 
60 L. J. Ch. 587; [1891] 2 Ch. 630; 65 I^T. 
359 ; 39 W. R. 598.— NORTH, J. ; affirmed, c.A. 
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Spurstowe’s Charity, In re (1374) 43 L. J. 
Ch. 512 ; L. R. 18 Eq. 279 : L. T. 355 : 

22 W. E. 368. — aiALixs, v.-c.. not followed. 
Norfolk Clergy (Governors), Ex parte, W. N. 
(1882) 53. — fry, J. 

* Brown v. Fenwick (i860) 35 L. J. Ch. 241 ; 
13 L. T. 787 : 14 \Y. It. 257.— KINDERSLEY. 
V.-C., not followed. 

Drake r. Greaves (1880) 56 L. J. Oh. 133 ; 33 
Oil. D. 009, 611 : 55 L. T. 353 ; 34 W. B. 757.— 
NORTH, J. 

Hobson’s Trusts, In re (1878) 47 L. J. Ch. 
310 ; 7 Ch. D. 708 ; 38 L. T. 365 ; 26 W. R. 
470.— C.A. 

Followed , Ward's Estate, In re (1884) 54 
L. J. Ch. 231 ; 28 Ch. D. 1U0 ; 33 W. K. 149.— 
PEARSON, J. ; doubted, Smith, In re, L. & N. W. 
By., Ex parte (1SSS) 5S L. J. Ch. 108 ; 40 
Ch. D. 386 ; 60 L. T. 77 ; 37 W. B. 199.— C.A. 


S. C. By., In re (1854) IS Bear. 6Q8.— 
M.R. : and Beddoes, Ex parte (1854) 24 
L. J.* Ch. 173 ; 2 Sm. & G. 466 : 3»Eq. B. 

J 37.— STUART, v.-c., followed. 

Bethlem Hospital, jin re (1875) 44 L. J. Ch. 
406 ; L. B. 19 Eq. 457 ; 23 W. R. 644.— JESSEL. 
M.R. 

L. B. & S. C. By., In re, referred to. 

Gaselee, In re (post)* • 

Bethlem Hospital, In re, #ppd\e.d. 

Hospital of St. Katherine, Ex parte (1881) 17 
Ch. D. 378, 381 : 44 L, T. 52; 29 W. K. 495.— * 
M altns, v.-c. ; Gaselee, In re (1901) 70 L. J. Ch. 
441; [1891] 1 Ch. 923, 928 f 84 L. T, 386; 49 
W. R. 372.— BUCKLEY, J. 

Phillips, Ex parte, L. & S. W. By., In re, 2 

J. & H. 390. — wood, v.-C. ; re rented. (1862) 32 
L. J. Ch. 102 ; 8 De G. J. & S. 341 ; 7 L. T. 452 ; 
11 W. R. 54.— KNIGHT BRUCE and TURNER, L.JJ. 


Hobson's Trusts, In re, followed. 

Ward’s Estate, In re, and Smith, In re, 
L. & N, W. By., Ex parte, (l incused. 

Morgan. in re, Smith •?•. May (1900) <59 L. J. 
Ch. 735 : [1900] 2 Ch. 474, 4 79 : 48 W. B. 670. 

Stirling, J. — In Hobson * Trust*, In re, the 
question arose under the L. C. C. Act, 1845. 
. . . James, L.J. said: “When a share has 
been settled by a marriage settlement duly 
executed by an adult, and the trustees have 
a power of sale, the trustees are persons abso- 
lutely entitled to the share which has been 
vested in them.” This decision was acted upon 
in many subsequent cases, including . Ward's 
Estate, In re, where an order was nVde for 
payment to trustees who held upon trust to sell 
at the request in writing of the tenant for life, who 
jbined in the petition. However, in Smith . In 
re ... . Cotton and Bowen, L.JJ. expressed 
serious doubts as to the correctness of the view 
expressed by James, L.J. in Hobson's Trusts, In 
re; while Lindley, L.J. said that he was not 
prepared to say that the Court- might not have 
jurisdiction, under the L. C. C. Act, 1845, to order 
payment out to trustees. All the learned judges 
agreed that the jurisdiction, if it existed, ought' 
not to be exercised in the case before them. 
f?hese cases are all decisions upon the L. C. C. 
Act, 1845, but the language of the Leases and 
Sales of Settled Estates Act, 1856, is so nearly 
identical that they have always been taken to 
be authorities in construing the latter statute. 
In that state of the authorities, it seems to me 
that Hobson's Trusts, In re, has not been over- 
ruled. — p. 737. 


Buck, Ex parte, Hampstead Junction By., 
In re (1863) 33 L. J. Ch. 79 ; 1 H. & M. 
519 : 9 Jur. (N.s. ) 1172 ; 9 L. T. 374 : 12 
W. R. 100.— V.-C., rtf erred to. 

Morris, Ex parte, (j pout). 

Flower, Ex parte,# L. B. & S. C. By., In re 

(1866) 36 L.J. Ch. 193 ; L. R. 1 Ch. 599 ; 
* 12 Jur. (N.S.) 872 ; 15 L. T. 258 : 14 W. R. 
1016.— L.JJ. 

Implied, Morris, Ex parte (1871) 40 L. J. Ch. 
543 : L. R. 12 Eq. 418 ; 25 L. T. 20 ; 19 W. R. 
943. — Malins, v.C. ; not applied, Mutlow’s 
Estate, In re (1S73) 48 L. J. Ch. 198 ; 10 Ch. D. 
131 ; 27 W. R! 245.— JESSEL, H.R. 

Cherry’s Settled Estates, In re (1862) 31 
L. J. Ch. 351 : 4 De G. F. & J. 332 ; 8 Jur. 
(N.S.) 446 ; 6 L. T. 31 5 10 W. R. 305.— 
L.C.; reversing (1861) 7 Jur. (n.s.) 1184 : 5 
L. T. 541.— KINDERSLEY, V.-C. 

Explained, St. Sepulchre’s (Vicar), Ex parte, 
Westminster Bridge Act, 1859, In re (1S64) 33 
L J. Ch. 372 ; 4 De G. J. & S. 232 ; 3 N. R. 594 ; 
10 Jur. (N.s* 298 : 9 L. T. 819 ; 12 W. R. 499.— 
L c. ; distinguished , St. Katherine’s Dock Co., 
In re (1866)* 14 W. B. 978. — KINDERSLEY, V.-C. 

Cherry’s Settled Estates, In re, followed. 
Spitalfields’ School, In re (1870) L. R. 10 
Eq. 671 ; 22 L. T. 569 ; IS W. R. 799.— 

STUART, V.-C., not followed. 

St. Dunstan-in-the-West Charity Schools, In 
re (1871) L. R. 12 Eq. 587, 539 ; 24 L. T. 613 ; 19 
W. R. 887.— WICKENS, V.-C. 


Hobson’s Trusts, In re, and Morgan, In re, 
Smith v. May, followed. 

Sheffield Corporation and St. William’s Roman 
Catholic Schools, In re (1902) 72 L. J. Ch. 71 ; 
[1903] 1 Ch. 208, 210 ; 88 L. T. 157 ; 51 W. R. 
380.— BYRNE, J. 

Costs. 

Berkeley’s (Earl) Will, In re (1S74) 44 L. J. 
Ch. 3 ; L. R. 10 Ch. 56 ; 31 L. T. 531 ; 23 
W. R. 195. — L.JJ"., explained and applied. 
Horthwick, Ex parte (1834) 1 Y. & C. 
f 166 ; 41 R. R. 235.— C.B.; Trafford, 
parte, Liverpool and Manchester By., 
In re (1837) 2 Y. & C. 522.— C.B. : L. B. & 

O.C. 


Cherry’s Settled Estates, In re, disapproved. 

Wood’s Estate, In re, Commissioners of Works, 
Ex parte (1886) 31 Ch. D. 607 ; 55 L. J. Ch. 488 ; 
54 L. T. 145 ; 34 W. R. 375 ; 2 Times L. R. 347. 
— C.A. 

ESHER, M.R.— Lord Westbury himself, in the 
subsequent case of Sepulchre , sitting in the 
same Court in which he sat when he decided 
' Cherry's Settled Estates, In re, explained the 
grounds of his judgment in that ease. He said : 
“ The language of the Act (9 & 10 Viet. c. 34), 
which was in question in Cherry's Settled Estates , 
In re was such as to render transactions under 
it as though they had been transactions under 
the antecedent Act of 3 & 4 Viet-., and to pass 

• 49 
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over the Lands Clauses Act altogether : and it 
followed that the provisions of that general Act 
could not affect such transactions.” That is, he 
read tin new Act into the old Act, instead of 
reading the old Act into Lie new Act. . . . His 
'"\d.ecision, therefore, in Cherry's Settled Estates, In re, 
duo v Hot touch the present case, in which, as I 
thin lc^pon a r true construction of the two Acts, 
the old Act is to be read into the new Act. But 
* will say candidly, that that explanation of 
Cherry s Settled. Estates, In. re, is far too refined 
for my comprehension. T think that if we had 
^ to decide that case now we should decide it 
directly contrary to the way in which Lord 
Westbury decided-fit, and when I road his judg- 
ment in the St. Sepulchre's Case, I cannot help 
thinking that if he had then had to decide 
Cherry's Settled Estates, In re, again, he would 
have decided it in exactly the contrary way. 
Whenever Cherry's Settled Estates, In re, is 
cited hereafter, it will be explained away. I 
think, therefore, the best thing is to drop it 
altogether. — -p. 6 17.* 

lindley, LX. to the same effect. 

Cherry’s Settled Estates, In re, appro red. 

Wood’s Estate, In re, Commissioners of 
Works, Ex parte, dicta- dissented from. 
Mills’ Estate, In re, Commissioners of Works, 
In re (1886) 56 L. J. Ch. 60 : 84 Ch. D. 24,80 ; 
55 L. T. 465 ; 85 W. R. <>5 ; 51 J. 1\ 151. — C.A. 

cotton, LX — The first question we h^ve to 
decide is whether the Lands Clauses Act is to be 
considered as incorporated in 8 & 4 Viet. c. 87, 
and 9 & 10 Viet. c. 84, under which the Com- 
missioners acted. It cannot be suggested that 
the Lands Clauses Act was incorporated in those 
Acts. That point was decided by Lord Westbury 
in Cherry's Settled Estates, In re. In Wood '# 
Estate, In re, the present M.R., though dealing 
with another question, decided that the case 
was erroneous and ought to be set aside. I 
cannot, agree with him in that. I think the 
decision ... in that case was right, and that it 
cannot be disregarded. — p. 65. 
bowen and fry, l.jj. to the same-effect. 

Wood’s Estate, In re, referred U>. 

Reg. />. Cork JJ. (1898) 82 L. R. Jr. 512, 558.— 
q.b.d. ; Graham r. Public Works Commissioners 
(1901) 70 L. J. K. P>. 860 ; [1901] 2 K. B. 781, 
789 ; 85 L. T. 96 ; 50 W. R. 722 ; 65 J. J?. 6 77.— 
BIDLEY and PiiiLLiMORE, JJ. ; Wheeler *. 
Public Works Commissioners (1901) [1908] 2 
Ir. R. 202, 264. — c.A. ; Madden’s Estate, In re 
(1901) [1902] 1 Ir. R. 68, 66.— C.A. 

Cherry’s Settled Estates, In re, referred to. 
Reg. *. Wall (1897) [1898] 2 Ir. R. 762, 773. 
— C.A. 

Lomax, In re (1864) 34 Beav. 294 .— romilly, 
M.R., followed. 

Eranklyn, Ex parte, G. N. Ry., In re (1848) 
17 L. J. Ch. 166 ; 1 Be G. & Sm. 528.— 
KNIGHT BRUCE, V.-C., questioned. 
Wilkinson’s Estate, In re (1868) 37 L. J. Ch. 
384 ; 18 L. T. 17 ; 16 W. R. 537. 

MALI NS, v.-c. — As was done in that case 
[ Lomax, In re], this must be treated as between 
the corporation and the parties beneficially 
interested as a permanent investment. I think 
Frankly u , Ex parte , carries the doctrine to an 
extent not warranted by the modern practice 
of the Court, and it has" no application to the 
present case. — p. 384. 


South Wales Ry., In re (1851) 20 L. J. Ch. 
534 ^ 14 Beav. 418; 15 Jur. 1155.— 
romilly, m.r., orervuled. 

Liverpool Improvement Act, In re (1S08) L. R. 

5 Eq. 282 ; 37 L. J. Ch. 376 ; 10 W. R. 667. 

romilly, M.R. — Upon consideration, I have 
come to the conclusion that South Wales My. pin 
re, was wrongly decided. I therefore overrule 
that decision, which, I believe, stands alone. . . . 

I think that the corporation must pay the costs 
of taking out administration. — p. 283. * 

Liverpool Improvement Act, In re, followed. 
Keatley, Ex parte, Dublin (South) City Market 
Co. In re (1890) 25 L. R. Ir. 265. — PORTER, M.R. 

Liverpool Improvement Act, In re, and 
Keatley, Ex parte, followed. 

Kelly, Ex parte, Dublin Junction Rys., In re 
(1893) 31 L. R. Ir. 137.— ciiatterton, V.-C. ; 
Bear Island Defence Works and Dojde, In re 
(1902) [1903] 1 Ir. R. 164, 166.— c.A. 

Hungerford’s Trusts, In re (1857) 3 K. & J. 
455. — WOOD, V.-C followed. 

Hatfield’s Estate, In re (1861) 29 Beav. 370. — 
ROMILLY, M.R. ; S. C. (1863) 32 Beav. 252. — M.R. 

Hungerford’s Trusts, In re, folfowed. 
Gore-Langton’s Estates, In re (1875) L. R. 10 
Ch. 328 ; 44 L. J. Ch. 405 ; 32 L. T. 785 ; 23 W. It. 
842. — L.jj. r ary mg 44 L. J. Ch. 198 ; 31 L. T. 
665.— MALINS, V.-C. 

james, l.j. — But for the future, for the benefit 
of railway companies and other public bodies - 
paying money into Court, I desire to follow the 
precedent laid down by Lord Hatherley, when 
V.-C., in Hung erf or dts Trusts, In re. In the 
futun’yvjbherefore, this wholesome rule may fairly 
be lam down, that whenever there is a petition 
simply for the reinvestment of money in land, 
and there are mortgagees or annuitants whose 
rights are not otherwise affected by the petition, 
the proper course will be to serve such mort- 
gagees or annuitants with a copy of the petition, 
and to pay them 40s. for costs, giving them at the 
same time an intimation that if they appear upon 
the hearing, they will probably have to pay their 
own costs.— p. 333. mellish, l.j. concurred. 

Gore-Langton’s Estates, In re, applied. 
Halstead United Charities, In re (1S75) L. R. 
20 Eq. 48.— MALINS, V.-C. 

Gore-Langton’s Estates, In re, and Halstead 
United Charities, In re, followed. 

Pattison, In re (1876) 4 Ch. D, 207.— MALINS, v.C. 
Hatfield’s Estate, In re (supra), discussed. 
Halstead United Charities, In r followed. 
Artisans’ and Labourers’ Dwelling»s Improve- 
ment Act, 1875, In re, Jones, Ex parte (1880) 
14 Ch. D. 624 ; 43 L. T. 84. 

JESSEL, M.R. — In Huff M's Estate , In re, it 
was held, upon a petition for payment out to a 
mortgagee, that the f company was not liable to 
pay any of the mortgagee’s costs at all. But that 
is not the rule now, for it is only fair that the 
mortgagees should have some costs. . ... In Hal- 
stead United Charities, In re, Malins, V.-C. held 
that the rule laid down in Gore-Langton's Estates , 
In re, applied to the case of a petition for the 
payment out of Court with the consent of the 
incumbrancers ; and he also held that the peti- 
tioners were entitled to add to their costs of tlie 
petition, in addition to the 40$., a sum sufficient 
to cover the costs of an affidavit of "‘service. — 
p. 625. 
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Halstead United Charities. In 3 * 3 , and Arti- 
zans' and Labourers’ Dwellings Improve- 
ment Act. 1875, In re, Jones, Ex parte. 

followed* 

Ruck’s Trusts. In re (1S95) IS R. 637. 

NORTH. J. — In Halstead United Charities, In 
?*tfTas in this case, the mortgages had been made 
before payment into Court : in most of the other 
cases the mortgages had been made after pay- 
ment in. In Gore-La ngton's Estates the money 
\ras being reinvested in land, not paid out to 
mortgagees. In 0 lire's Estate, In re {post'), the 
corporation relied on Jones' Trust Estate . In re 
( post), but it was decided that they must pay the 
costs of the mortgagee's appearance, those costs 
being limited to 42 a*., and the costs of serving 
the mortgagee with the petition. I think that 
Halstead United Charities , In re. Art ha ns' 
Dwellings Art In re, and Olive's Estate, In re, 
settle that the mortgagees are entitled to have 
their costs paid by the corporation ; but they 
have also settled what the amount of such costs 
is to be. . . . In Halstead United Charities. In re, 
when the petition was presented it was known 
that the mortgagees were not claiming the fund. 
— p. 638/ • 

Lye’s Estates, In re, Berks and Hants 
Extension Ry. Act, 1859, In re (1S66) 13 
L. T. 664. — STUART, V.-c., followed. 

Brooshooft's Settlement. In re (1889) 58 L. J. 
Ch. 654 ; 42 Ch. D. 250 ; 61 L. T. 320 : 37 W. R. 
744. — KAY, J. 

Eden v. Thompson (1864) 2 H. & M. 6 ; 10 
L. T. 522 ; 12 W. R. 789. — WOO?), V.-C.. 
foil oiced. \ 

Bareham, In re (1SS1) 17 Ch. D. 329 ; 29 W. R. 
525. — c.A. : Olive’s Estate, In re {post). 

Bareham, In re, and Brooshooft’s Settle- 
ment, In re {supra), referred t<7. 

Jones’ Trust Estate. In re. (1870) 39 L. J. 
Ch. 190: 18 W. R. 312.— JAMES, V.-C.; 

* and Gough’s Trusts, In re, G. W. By., Ex 
parte (1883) 53 L. J. Ch. 200 ; 24 Ch. D. 
569 ; 49 L. T. 494 : 32 W. R. 147.— 
BACON, v.-c., discussed and not- followed. 

Olive's Estate, In re (1890) 59 L. j. Ch. 360 ; 
J4 Ch. D«31 6 ; 62 L. T. 626 ; 38 W. R. 459.— 
NORTH, J. 

Gough’s Trusts, In re, distinguished. 

Brooshooft’s Settlement, In re, and Olive’s 
Estate, In re, referred to. 

Kelly, Ex parte, Dublin function Rys., In re 
(1893) 31 L. R. Ir. 137.— chatterton, v.-c. 

Olive’s Estate, In re, followed. 

Ruck’s Trusts, In re (supra, col. 1522). 

Kelly. Ex parte, followed. 

Rorke, Ex parte, Midland Great Western (Ire- 
land) By., In re (1893) [1894] I Ir. R. 147.— 
PORTER, M.R. 

Kelly, Ex parte, and Borke, Ex parte, fol- 
lowed. 

Lloyd and North London Rv. (City Branch) 
Act, 1861, In re (1896) 65 L. J.'Ch. 626 ; [1896] 
2 Ch. 397 ; 74 L. T. 548 : 44 W. R. 522.— 
STIRLING. J. 

Borke, Ex parte, principle applied. 

Ifurgan Urban District Council, Ex parte, 
Kearns, in re (1901) [1902] 1 Ir. R. 157. — 
PORTER, M.R. 


Kelly. Ex parte, and Borke, Ex parte, 
followed. • 

Ll^d and North London By. (City Branch), 
Act, 1861, In 39 > referred to. 

Bear Island Defence Works and Dovle, In re^g 
(1902) [1903] 1 Ir. R. 164. 167.— C.A. ‘ 

L. ~B. & S. C. By. v. Shropshire Uijjpitf^By. 
(1856) 23 Beav. 605. — M.R.. not applied. 

Christ Church, Ex pryte (1861) 9 W. R. 474.— 
STUART, v.-c. And see post, col. 1525. 

London (Bishop), Ex parte (I860) 29 L. J 
Ch. 575 ; 2 De G. F. k J. 14 : 6 Jar. (N.S.) 

64(1 ; 2 L. T. 365 ; * W. R. 465, 714.— L.JJ. * 

Applied , Christ Church, §x parte (supra) : 
Maryportand Carlisle Ry. Act. In re (1863) 32 
Beav. 397 {post); Bvron’s Estate, In re (1863) 

32 L. J. Ch. 584 ; l De U. J. & 8. 358: 

2 X. R. 294 ; 9 Jur. (N.S.) 83S : 8 L. T. 562 ; 11 
W. R. 790. — L.JJ. : Meiton College, In re (1863) 

33 Beav. 257 : 11 W. II. 237. — m.r. (affirmed. 
(1864) 1 De G. J. A: S. 361 : 1(J Jur. (N.S.) 222; 10 
L T. 8 ; 12 W. R. 503. — L.JJ.) ; Christ's Hospital, 

Ex parte (1864) 2 H. & M. 166 : 4 X. R. 14.— 
wood, v.-c. : Trinity College, Cambridge, Ex 
parte " (1868) 18 L.‘ T. 849 — malins, " v.-c. : 
Leigh’s Estates, In re (1871) L. IL 6 Ch. 887, 

893 {supra, col. 1518) : Manchester (Dean), 

Ex parte (1878) 28 L. T. 184. — M ALINS, v.-c. : 
Gore-Langt on’s. Estates, In re (1875) L. R. 10 
Ch. 328, 333 {supra, col, 1322). And see post. * 

London (Bishop). Ex parte, considered. 

Christ Church, Ex parte {supra), applied. 

St. Bartholomew’s Hospital. Ex parte (1875) 

L. R. 20 Eq. 369, 371 ; 32 L. T. 652. — MALIKS, 

V.-C. 

London (Bishop), Ex parte, applied. 

Gaskell, Ex parte ( post, col. 1525); Bilston 
(Perpetual Curate), Ex parte (1S89) 37 W. R. 
460.— NORTH, J. 

London (Bishop), Ex parte, applied. 

St. Margaret's, Leicester, In re (1864) 10 
L. T. 221.— KIXDERSLEY, V.-C followed. 

St. Alban’s. Wood Street, In re (1891) 66 L. T. 

51. — KEKEWICH, J. 

St. Bartholomew’s Hospital, Ex parte, 

{supra), followed. 

London (Bishop) Ex parte, and Christ’s 
Hospital, Es parte (supra), distinguished. 

Bishdpssnte Foundation. In re (1893) 8 R. 50 ; 

63 L. J. Ch. 167; [1S94] 1 Cli. 185; 70 L. T. 

231 ; 42 W. R. 199. 

CHITTY, j. — In this case the system of scale 
fees has been adopted in the purchase of the land, 
and where the scale system is used there does not 
appear to be any such difficulty as was indicated 
by Knight Bruce, L.J. [in London {Bishop), 

Ex parte ] and Wood, V.-C. [in Ch rist's Hospital, In 
rtf], so that their observations are without force 
when the scale fee system has been adopted, and, 
however true at the time when they were made, 
are not of universal application at the present 
day. There is great inequality in the amounts 
here and. the decision ... in St. Bartholomew's 
Hospital, In re. treats that fact as enough 
for making an exception to the ordinary rule as 
to costs. Without departing from the rule in 
London {Bishop), In re, I think that there ought 
to be apportionment of the costs of the purchase 
of the land, so far as the scale fees go, amongst 
the various public bodies, according to the 
amount of the purchase-money contributed by 
them. — p. 52, 
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Maryport and Carlisle Ry. Act, In re (1863) 
*32 L. J. Oh. 811 ; 32 Beav. 397 : 1 N. R. 
506 ; 9 Jur. (N.s.) 1217 ; 11 W. it. 410.— 

M.K., questioned. * 

^ Corpus ( Jhristi College, Oxford. Ex parte (1 871 ) 
J. Cli. 170 ; L. E. 13 Eq. 334.— M.R. 

fcvyport, &c. Ry. Act, In re, not. followed. 

Manchester and Leeds Uy., In re. Gaskell, Ex 
parte (1876) 2 Ch. D. 3VK)'; 45 L. J. Oh. 368 ; 
24 W. It. 752. 

JESSE L, M.id — ■‘When two companies arc amal- 
^ gamated, the new company is only liable to pay 
such costs as are properly payable at the date of 
the petition. If U?e fund in Court had been paid 
in by three companies, all of which were now 
amalgamated with the L. & 3ST. W. Iiy. Co., I 
should not allow three petitions to be presented 
for the purpose of getting out the separate 
portions of the fund ; if such a thing were done 
I should certainly give only one set of costs 
against the company. That being so, a petition 
is presented in respCct of which the L. & N. W. 
Ry. Co. is liable to one set of costs, and the 
Lancashire and Yorkshire Ry. Co. is also liable 
to one set of costs ; and under the circumstances 
I think the costs must be borne by the two com- 
panies equally. I admit that there is a decision 
[Maryport, jj’c., Iiy. Act , In. /r] the other way, 
but for the reasons I have given 1 am unable to 
follow it. — p. 361. ^ 

Molyneux, Ex parte (1845) 2 Coll. 0. C. 
273 ; i) Jur. 786. — KNIGHT BRUCE, V.-C. ; 
followed. c 

Thoroton, Ex parte. Midland Counties Ry., In re 
(1848) 17 L. J. Ch. 167; 12 Jur. 130.— V.-C. ; 
Bristol and Exeter Ry., In re, Land’s Trust, In re 
(1858) 4 K. & J. 81 ; 11 Jur. 686.— wood, v.-c. ; 
Mouseley’s Trust, In re (1858) 4 K. & J. 86, n. 
v.c . — And see Harrison’s Estate, In re (j post). 

Buckinghamshire Ry.,Inre (1850) 14 Jur. 
1065, — ROLFE, V.-C. 

Followed , Melwarcl (or Milward), Ex parte, 
Oxford, Worcester, and Wolverhampton Ry., lure 
(1859) 29 L. J. Oh. 245 ; 27 Beav. 371 ; 6 Jur. 
(N.S.) 478 ; 1 L. T. 353. — M.R. ; referred to, 
Lathropp’s Charity, In re (1866) L. R. 4 Eq. 
467, 469 ; 35 Beav. 297 ; 13 L. T. 784 ; 14 W. R. 
326. — M.R. ; Arden, In re (1894) 70 L. T. 506. — 
O.A. 

Melward (or Milward), Ex parte, supra, 
referred to. 

Lathropp s Charity, In re (supra). 

Metford’s Trust, In re (1860) 6 Jur. (N.s.) 
796 ; 8 W. 14. 634.— V.-C. ; Musgrave, In re 
(1860) 6 Jur. (N.s.) 797.— KINDERSLEY, 
v.-c. ; and Ecclesiastical Commissioners, 
Ex parte (1865) 5 N. R. 483. — V.-C., 
followed. 

Robertson, In re (1857) 26 L. J. Ch. 349 ; 
23 Beav. 433 ; 3 Jur. (N.S.) 784.— 

M.R. ; and Tiverton Market Act. In re 
(1858) 26 Beav. 239. — M.R., approved hut 
•not followed . 

Harrison’s Estate, In re (1870) 40 L. J. Ch. 77 ; 
L. R. 10 Eq. 532 ; 18 W. R. 1065. 

M ALINS, V.-C. (after discussing the earlier cases) 
said : These cases thoroughly settle the practice 
of this Court, but it was contended on the part 
of the petitioners that as the money in this case 
was. originally paid into the Court of Ex., from 
which it was in 1828 or thereabouts transferred 
to tins Court, and the jurisdiction also transferred, « 


that the cask was governed by the decision of the 
M.R. in Robertson, In re, and Tiverton Market 
Act, In re. . . . With those two decisions of 
the M.R. I entirely and heartily concur, and I so 
entirely concur with them that I should gladly 
have followed them if I had not been precluded 
from doing so by subsequent decisions. But *he 
point came before Kindersley, V.-C. in Metford's 
Trust, In re, and he there decided that, although 
the money was originally paid into the Court of 
Ex., they [the company] were not liable to ]£iy 
the costs of the petition to take it out of Court. 
And again, in Mu sy rare, In. re, the same point 
was decided. . . . The same question * came 
before Stuart, V.-C. in Ecclesiastical Commis- 
si oners, Eoo parte. His expression is that He 
should only charge those companies (there were 
seventeen of them) with the petitioner’s costs 
whose Acts expressly authorised the Court to 
charge them with the costs of paying out the 
principal money, and should not follow the 
practice of the Court of Ex. as to money paid 
into that Court.” — p. 78. 

Harrison’s Estate, In re. 

Applied, Stanley of Alderley (Lord), In re 
(1872) L. R. 14 Eq. 227, 229; 26 L/T. 822.— 
M ALINS, v.-C. ; not applied , Mercerson, In re 
(1877) 47 L. J. Ch. 114; 7 Ch. D. 184, 187; 38 
L. T. 15 ; 26 W. R. 8.— JESSEL, M.R. 

Haynes v. Barton (1S66) 35 L. J. Ch. 233 ; 
L. It. 1 Eq. 422 ; 13 L. T. 787 ; 14 W. 14. 
257. — kindersley, V.-C. ; and Henniker 
v. Chafy (1865) 35 Beav. 124 ; 11 Jur. 
(N.S.) 919.— ROMILLY, M.R., followed. 

Sid4ey v. Wilmer (1862) 31 Beav. 338. — 

. R. , not followed. 

English’s Trusts, In re (1SB8) 57 L. J. Ch. 
1048 ; 39 Ch. D. 556 ; 60 L. T. 44 ; 37 W. R. 191. 
—NORTH, J. 

. 2. Entry upon Lands. 

Armstrongs. Waterford and Limerick Ry. 
(1846) 10 Ir. Eq. R. 60. — M.R., referred to. 

Boyne’s Traverses, In re (1888) 24 L. R. Ir. 
287.— JOHNSON, J. 

Doyne’s Traverses, In re, distinguished. 

Parkinson, In re [1898] 1 Ir. R. 390, 399. — 
madden, j. 

Brocklebank v. Whitehaven Junction RyV 
(1847) 16 L. J. Ch. 471 ; 15 Sim. 632 ; 5 
Railw. Cas. 373 ; 11 Jur. 663. — SHAD- 
WELL, v.-c. ; affirmed , L.C. 

Not followed, Reg. «». Birmingham and Oxford 
Junction Ry. (1850) 19 L. J. Q. B. 453 ; 15 Q. B. 
634. — Q.B. (affirmed nom. Birmingham, &c., Ey. 
v. Reg. (1851) 20 L. J. Q. B. 304 ; 15 Q. B. 
647, n. — EX. CH.) ; considered overruled, Salisbury 
(Marquis)- v. G-. N. Ry. (post, col. 1527) ; dis- 
approved and distinguished, l)oe d. Armistead v. 
North Staffordshire Ry. (1851) 20 L. J. Q. B. 
249; 16 Q. B. 526 ; 15 Jur. 944.— Q.B. 

Doe d. Armistead v. North Staffordshire Ry., 

(supra), followed. 

Worsley v. South Devon Ry. (1851) 20 L. J. 
Q. B. 254; 16 Q. B. 539; 15 Jur. 970.— Q.B. ; 
Doe v. Leeds and Bradford Ry. (1851) 20 L. J. 
Q. B. 486 ; 16 Q. B. 796 ; 15 Jur. 946.— Q.B. ; 
Salisbury (Marquis) v. Gk N. Ry. (post). 

Doe v. North Staffordshire Ry. and Worsley 
v. South Devon Ry. (supra), exptyineu. 

Tiverton and North Devon Ry. v. Loosemore 
(post). 
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Worsley v. South Devon Ry., referred to. 

Mercer v. Liverpool, &c., Ry. (po$, col. 1520). 

Kinnersly v. North Staffordshire Ry. (1840) 
6 Railw. Cas. 062. — SC., considered over- 
ruled. 

Salisbury (Marquis) r. G. N. Ey. (1852) 21 L. J. 
Q.'B. 185 ; 17 Q. B. 840 ; 16 Jur. 740 ; 7 Eailw. 
Cas. 175. — Q.B. 

Salisbury (Marquis) v. G. N. Ry. 

•Commented on, Haynes c. Haynes (1861) 30 
L. J. Oh. 578 ; 1 Dr. & Sm. 426 (supra, col. 1506) ; 
applied. Tiverton, &c., Ey. v. Loosemore (pod) ; 
■referred to, G. W. Ey. r. Swindon, &c., Ey. 
(post) ; not applied. Church r. London School 
Board (1S92) 8 Times L. E. 31 u . — cave and 
CHARLES, JJ. ; referred to, Sewell i\ Harrow and 
Uxbridge Ey. (1902) 19 Times L. E. 130.— 
ridlev, J. ; Mercer r. Liverpool, &c., Ey. (post, 
col. 1529). 

Field v. Carnarvon and Llanberris Ry. 
(1867) 37 L. J. Ch. 176 : L. E. 5 Eq. 190 ; 
18 L. T. 534 ; 16 W. E. 273.— STALINS* 
v.-C., questioned. 

Loosemore v. Tiverton and North Devon Ry. 
(18S2) 51 L. J. Ch. 570 ; 47 L. T. 151 : 30 W. E. 
628 ; reversed, 52 L. J. Ch. 260 ; 22 Ch. D. 25 ; 
4S L. T. 162 ; 31 W. E. 130. — C.A. ; but restored 
in the H.L. See post. 

fry, j. — It is said that the 85th section (Land 
Clauses Act, 1845) can only be used in cases of 
urgency, and that in the present instance there 
was no ;urgency. For that I am referred to 
Field v. Carnarvon and Llanberris JR?/. Prob- 
ably if the case were before me without reference 
to any authority, I should feel great difficulty in 
coming to any such conclusion as Malins, V.-C. 
there expressed. 0 The words of the 85th section 
^require only a desire on the part of the company 
to enter and use the lands, and the very fact of 
the company exercising the powers given by the 
section is sufficient evidence of such a desire. 
But even if the decision in that case is to be 
treated as binding on me in the present case, I 
think that there was that urgency which justified 
the company in exercising the power. — p. 573. 

Reg. v. Birmingham and Oxford Junction 

Ry. (supra, col. 1526), referred to. 

► Tiverton and North Devon Ey. v. Loosemore 
(1884) 9 App. Cas. 480’: 53 L. J. Ch. 812: 50 
L. T. 637 : 32 W. E. 929 ; 4S J. P. 372.— H.L, (E.) ; 
reversing C.A. and restoring fry, j. (sup?‘a). 

EARL* CAIRNS.— It is settled law that the 
powers under the 85th section [Land Clauses 
Consolidation Act, 1845], even in the case of a 
compulsory purchase, are not compulsory powers, 
and are exerciseable after the period for compul- 
sory purchase has expired : Salisbury (Marquis) ! 
v. G. X. Ry. (supra) (p. 488). ... I take it also j 
to be a principle which runs through the whole ] 
course of the decisions under the Lands Clauses 
Act, that whenever a right to compensation is ! 
provided for a landowner by the machinery of j 
the Act, it is given as the sole remedy, and that j 
where it exists it does not exist along with a j 
right in the landowner, at his option, to repudiate \ 
the right to compensation and recover the land. 

I take this to have been the principle on which j 
Lind v. Isle of Wight Ferry Co. (supra, col. 1507) j 
was decided by the late Lord Hatherley. — p. 491. ! 
dliORD BRAMWELL. — In Salisbury (Marquis) j 
v. G. if. Ry. there is no limitation put by the j 
Court on the time within which the company I 


’ may complete, having entered under sect. 85. It 
I was not said in the report nor in the judgment 
| whether the time for exercising the powers for 
I making* the railway had or had not expired. 
... Worsley v. South Levon Ry, (supra), was a 
! special pleading question in form, but in reality 
| a substantial question. The Court decided lb**** 
i whereas it was contended that the rej^KfJmon 
j was good, because the picas disclosed no claim 
j to an interest in land, *#that the interest clairm^l 
| by the pleas is much more than a licence."’ But 
| from what appears in the ropoi*. all that the 
defendants claimed was that they had “ entered 
and continued in possession.'’ Lord Campbell* 
in Salisbury (Marquis) v. G. _Y. Ry. expressly 
says, referring to this case* that “ a plea of 
entry by a railway company under similar 
circumstances was held to set up a legal interest 
in the land/ 1 In Doe v. Xorth Staffordshire 
Ry. (supra) the judgment is that the absence 
of the word “take" in the 85th section is 
immaterial, that the landowner is to take 
steps to ascertain compensation under sect. 68. 
And the Court says, “ If the original entry was 
lawful the present possession is lawful.” Not a 
word about its only being so till the general 
powers expire. The whole tenor of the autho- 
rities is that when the notice to treat has been 
given each party is bound for ever, and that 
though it is so, powers under seel. 85 must be 
exercised by entry within the time limited for 
excising general powers, though that suffices 
to give a possessory t itle whether the railway is 
finished or not. — p. 510. 

LORDS WATSON, BLACKBURN and FITZGERALD 
to the same effect. 

Tiverton^and North Devon Ry. v. Loosemore, 

referred to. 

G. W. Ey. r. Swindon and Cheltenham 
Extension Ey. (18»4) 53 L. J. Ch. 1075 ; 9 
App. Cas. 7S7. S05.— H.L. (e.) (qmst, col. 1536). 

Tiverton and North Devon Ry. v. Loosemore 

and G. W. Ry. v. Swindon and Cheltenham 

Extension Ry., discussed and explained. 

CharltoTi r. Eolleston (1884) 28 Ch. D. 237 ; 

54 L. J. Ch. 233 : 51 L. T. 612.— C.A. 

baggalIay, l.j. (having referred to Tiverton , 
Si'e., Ry. v. Loosemore) continued : I think we 
have got the principle applicable to a case of this 
kind recognised ii? the judgment of Lord Cairns. 
... it appears to me that that case affirms 
this proposition. You have got the relative 
position of vendor and purchaser established 
by the notice to treat. It may be worked out 
in one of two ways. It may be worked out 
either by actual agreement between them, or 
by an arbitration, or by giving permission to 
the railway company to enter before the settle- 
ment of the amount has been come to, and 
their paying the amount into Court under the 
85th section. In my opinion, it is equally a 
taking in each of these cases. The landowner is 
deprived during the notice to treat of the power 
of exercising any control over his land. What is 
the then of an abandonment ? It is simply 
this, that although you have taken the land you 
may give it up, and instead of paying the full 
price which you would have had to pay if you ■ 
had retained it for the purposes of your railway, 
you shall pay for that limited use which you have 
acquired over it, and by means of which you have 
made your railway (p. 248). [His lordship then < 
discussed G. W. Ry. v. Swindon and Cheltenham 
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Extension By. and continued :] There had been 
an arbitration for settling the amount to be paid 
for theOiso of this easement [to carry their rail- 
way across the G. W. Ky.] which was grafted 1o 
the Swindon and Cheltenham Co. by the G. W. 
^ Ry. Co., and the amount, was paid into Court 
^’> , 4pr the S5th section. That again was not the 
comp^Qiy taking of land. There was a difference 
oC opinion, I think, between the learned lords 
vfho decided the case, as the meaning of the 
worths “ laking of land." Lord Bramwell seems 
to have thought that, the easement was land 
within the meaning of (lie Act, and Lord Fitz- 
' Gerald was of opinion that it was not, and came 
to the conclusion that what was to be done under 
the 85 til section \V°as not the exercise of com- 
pulsory powers ; but both those learned lords 
agreed in affirming the decision of the Court 
below, that the Swindon Co. could not be 
restrained, Lord Watson taking a contrary view. 
— p. 250. BOWEN and fey, l.j j. concurred. 

Tiverton and North Devon Ky. v. Loosemore 

(supra), referred to. 

Shepherd r. Norwich Corporation (1SS5) 51 
L. J. Oh. 1 050 ; 80 Oh. D. 553, 568 ; 53 L. T. 251 ; 
83 W. R. S4 .I . — north, J. ; G. W. Ky. r. Blades 
(1901) 70 L.J. Ch. 847 ; [1901] 2 Oil. 024 ; 85 
L. T. 308 ; 05 J. P. 791. — BUCKLEY, J. ; Mercer 
r. Liverpool, Ac.. Ky. (1903) 72 L. J. Tv. B. 128 ; 
[1903] 1 K. B. 652/661 ; 88 L. T. 374 ; 51 W. K. 
808; 67 J. P. 77.— C. A. „ 

Gr. W. By, v. Swindon, &c., By., referred to. 
Ned’s Point Battery, In re (1901) [1903] 2 
Ir. R. 192, 198.— K.B.D. * 

Beaufort (Duke) v. Patrick (1853) 22 
L. J. Cli. 489 ; 1 7 Beav. 00 ; 17 Jur. 082 ; 
1 W. K. 280. — M.n. 

Applied, Mold r. Wheat croft (1859) 20 L. J. 
Ch. 1 1 : 27 Beav. f>10 ; 6 Jur. (n.S.) 2 ; 1 L. T. 
220. — ju.r. ; distinguished, Martin v. L. C. A H. 
By. (1866) 35 L. J. Ch.795 ; L. K. 1 Oil. 501, 
510 ; 12 Jur. (N.S.) 778 ; 14 L.T. 814 ; 14 W. K. 
880. — L.C. (revrrshig L. K. 1 Eq. 145 ; 13 L. T. 
355. — stuakt, v.-c.); referred to, ITimmer r. 
Wellington Corporation (1884) 53 If J. P. O. 
304 ; 9 App. Cas. 099, 713; 51 L. T. 475; 49 

,r. r. no.— p.c. , 

Martin v. L, C. & D. By,, referred to . 
Parkinson, In re [1898] 1 Jr. B. 390, 398. — 
MADDEN, <T. «- 

Barker v. North Staffordshire By. (1848) 2 
Be G. A Sm, 55; 12 Jur. 324, 575, 589; 
5 Kailw. Cas. 412.— KNIGHT bruce, v.-c.; 
"firmed, L.C., appro red but distinguished. 
Lancashire and Yorkshire By. r. Evans (1851) 
15 Boar. 322. — itOMlLLY, M.E. 

Beg, v. Kennedy (1893) 02 L. J. M. C. 108 ; 
[1893] 1 Q. B. 533 ; 6 It. 270 ; OS L. T. 
454; 41 W. R. 3S0 ; 57 J. P. 340,— 
COLERIDGE, C.,T. and CAVE, J. 

Explained, Bexley Heath By. r. North (1894) 
64 L. J. M. O. 17 ; [1894] 2 Q. B. 579 ; 9 B. 751 ; 
71 L. T. 533 ; 58 J. P. 832. — C.A. ; referred to, 
Beg. (Moore) v. Abbott (1890) [1897] 2 Ir. B. 
362.414.— Q.B.D. 

8. Compensation. 

In Bespect of what Injuries. 

Beg. v. Eastern Counties By, (1841) 11 
L. J. Q, B. 06 ; 2 Q. B. 347 ; 2 Kailw. Cas. 
736. — Q.B. {and see post) ; and Bex v. 


Bristol Dock Co. (1810) 12 East 429 ; 11 
R. R. ‘f!0. — K.B., discussed. 

East and West India Hocks, Ac. By. v. Gattke 
(1851) 20 L. J. Ch. 217 ; 3 Mac. A G. 155.— 
TRURO, L.C. 

Bex v. Bristol Dock Co. 

Applied, Caledonian Ry. r. Ogilvy (post); ‘ 
referred to , Reg. r. Metropolitan Board of Works 
(1809) 38 L. J. Q. B. 201, 205 ,; L. R. 4 Q. B. 35S, 
305 (pod, col. 1532). 

Beg. v. Eastern Counties By. 

Distinguished, Caledonian Ry. r. Ogilvy (post?) ; 
applied, Chamberlain r. West End of London, 
Ac., Ry. (post) ; distinguished, Ricket /■. Metro- 
politan By. (post, col. 1531). 

Wilkes v. Hungerford Market Co. (1S35) 5 
L. J. C. P. 23 ; 2 Bing. (n.C.) 281 ; 2 
Scott 440 ; 1 Hodges 281. — c.p. 
Distinguished, Rex v. London Hock Co. (1S30) 

5 L. J. K. B. 195 ; 5 A. A E. 1 63 ; 6 N. A M. 390 ; 

2 H. A W. 267. — K.B. ; Caledonian Ry. r. Ogilvy 
(post) I commented on, Picket v. Metropolitan Ry. 

( post, col. 1531) ; referred to. Eagle r. Charing 
Cross By. (1807) L. R. 2 C. P. 038. (550 (post, 
col. 1532); held orer ruled, Beckett '?. Midland 
Ky. (1807) L. K. 8 (1 P. 82, 90 (post, col. 1532) ; 
distinguished, Fritz r. Hobson (1880) 14 Ch. H. 
542, 555 ; 49 L. J. Ch. 321 ; 42 L. T. -225 ; 28 
W. R, 459. — fry, j. ; Martin r. London County 
Council (1898) 79 L. T. 170, 173 . — Kennedy, ,t.’; 
(affirmed, (1899) 80 L.T. 880.— C.A.) ; referred to, 
Smith v. Wilson (1902) [1903] 2 Ir. R. 45, 72.— 

K. B.D. 

Bex%. London Dock Co. 

Distwj/uished. Cooling and G. N. Ry., In re 
(1819) 19 L. J. Q. B. 25 ; S. C. mm. Keg. *?. G. N. 
Ky., 14 Q. B. 25 ; 14 Jur. 128.— Q.B. ; applied, 
Caledonian By. r. Ogilvy (1850) 2 Macq. 229 . — * 
h.L. (sc.). : held overruled, Chamberlain r. West 
End of London, Ac., Ry. (post) ; approved, 
Ricket. v. Metropolitan Ky. (post, col. 1531) ; 
applied, Reg. v. Vaughan (1808) 39 L. J. M. 0. 

49 ; L. R. 4 Q. B. 1 90, 195 ; 17 W. R. 1 15.— Q.B. ; 
explained, Caledonian Ky. r. Walker’s Trustees 
(1882) 7 App. Cas. 259, *284. — H.L. (SC.) (post, 
col. 1535). 

Caledonian By. v. Ogilvy. ** ^ 

Approved, Penny and S. E. Ry., In re (1857) 26 

L. J. Q. B. 225 ; 7 El. A HI. 060 ; 8 Jur. (N.S.) 
957 ; 5 W. R. 612. — Q.B. ; distinguished, Chamber- 
lain y. West End of London' Ac., Ky. (post) ; 
applied, Wood r. Stourbridge Ky. (1804) 10 C. B, 
(N.S.) 222. — c.P. ; Hall v. Bristol Corporation 
(1807) 30 L. J. C. P. 110 ; L. R. 2 C. P. 322, 325 ; 

15 L. T. 572 ; 15 W. K. 404. — C.P. ; distinguished, 
Ricket v. Metropolitan Ry. (jmsf, col.' 1531) ; 
Beckett r. Midland Uy. (post, col. 1532) ; referred 
to, Hammersmith, Ac., Ry. a. Brand (1869) L. R. 4 
H. L. 171, 197 (post, col. 1532) ; applied, Reg. 
Metropolitan Board of Works (post, col. 1532) ; 
referred to, Caledonian Ry. r. Carmichael (1870) 

L. K. 2 H. L. (Sc.) 50, 03 ; distinguished. Metro- 
politan Board of Works v. McCarthy (1874) L. R. 

7 H. L. 243, 250.— H.L. (E.) (post, col. 1533) ; 
discussed, Bell n. Quebec Corporation (1S79) 49 
L. J- P. C. 1 ; 5 App. Cas. 84, 99. — P.c. ; distin- 
guished, Caledonian Ry. v. Walker’s Trustees 
(1882)' 7 App. Cas. 259. — H.L. (SC.) (post, 
col. 1535) ; applied, Essex r. Acton Local Board 
(1889) 14 App. Cas. 153, 166.— H.L, (e> (post, 

[ col, 1539). 
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Tuohey v. Great Southern and Western Ry. 
(1859) 10 Ir. C. L. R. 98. — Q^B. : and Lee 
v. Milner (1S37) 6 L. J. Ex. 205 ; 2 31. k 
W. 824. — EX., distinguished. 

Chamberlain r. West End of London ami 
Crystal Palace Ry. (1863) 32 L. J. Q. B. 173 : 2 
B,& 8. 605 ; 9 Jur. (N.S.) 1051 ; 8 L. T. 149 ; 11 
W. R. 472.— ex. CH. ; affirming (1862) 31 

L. J. Q. B. 201 : S Jur. (N.s.) 935 .'— q.b, 

% Chamberlain v. West End and Crystal 
Palace Ey. 

Followed , Senior v. Metropolitan By. (1863) 32 
L. J. Ex. 225 ; 2H.&C. 258 ; 9 Jur. (N.S.) 802 : 
8 L/T. 544 ; 11 W. R. 836. — EX. ; referred to. 
Stockport, Timperley and Altrincham Ry.’ 
In re (1S64) 33 L. J. Q. B. 251 (col. 1532) ; 
distinguished , Picket r. Metropolitan Ry. (pod) : 
•referred to , Eagle r. Charing Cross Ry. (1867) 
L. R. 2 C. P. 638, 644 ( pod, col. 1532) ; applied . 
Beckett v. Midland Ry. (1867) L. R. 3 C. P. 82, 
93 ( post, col. 1532) ; approved , Metropolitan 
Board of Works ■/;. McCarthy (post, col. 1533) : 
■referred to , Lyon v. Fishmongers’ Co. (1876) 
1 App. Gas. 662, 6S4 . — h.l. (e.) (post, col. 1539): 
Caledonian Ry. v. Walker’s Trustees (18S2) 7 
App. Cas.^59.— H.L. (sc.) (post, col. 1535). 

Cameron y. Charing Cross Ry., 16 C. B. (N.s.) 
430 ; 33 L. J. O. P. 313 ; 12 W. R, 803.— c.P. ; 
reversed, (1865) 19 C. B. (N.s.) 764 ; 11 Jur. 
(N.S.) 282; 12 L. T. 121 ; 13 W. R. 390.— 
EX. CH. 

Baker v. Moore (1696) cited 1 Ld. Raym. 
486, 491, denied. 

. Eeg. v. G. Ey. (or Cooling and G. H. Ey., 

In re) (supra, col. 1530), distinguished. 

Senior v. Metropolitan Ey. (supra) and 
Cameron *v. Charing Cross Ey., overruled. 

. Picket r. Metropolitan Ry. (1867) 36 L. J. Q. B. 
205 ; L. R. 2 H. L. 175 ; 16 L. T. 542 ; 15 W. R. 
937.— H.L. (e.) ; affirming (1865) 34 L. J. Q. B. 
257 ; 5 B. & S. 156 ; 11 Jur. (N.S.) 260 ; 12 L.T. 
75 ; 18 W. R. 455. — EX. CH. ; which reversed , 5 
B. & S. 149. — Q.B. And see post, cols. 1533, 1 537. 

chelmspokd, L.c. — As far as I have been 
able to examine the cases, in all of them except 
two, in which an individual has been allowed to 
maintain an action for damage which he has 
specially sustained by the obstruction of a high- 
way, the injury complained of has been personal 
to himself, either immediately or by immediate 
consequence. The two excepted cases are those 
of Baker s. Moore, mentioned by Gould, J. in 
Iveson v. Moore ((1699) 1 Ld. Raym. 486, 491 ; 

1 Salk. 16) and Willies v. flung erf ord Market Co. 
(supra). . . . Baher v. Moore, appears to me to be 
even more doubtful than Willies v. Ilungerford 
Market Co., and as to this latter case, Erie, C. J., 
in delivering the judgment of the majority of 
the judges in the present case, observed : “ If 
the question were raised in an action now, we 
think it probable that the action would fail, both 
from the effect of the cases which preceded 
Wilkes's Case, and also from the reasoning of 
the judgment in Caledonian Rg. v. Ogilvij (supra).” 
In this observation upon Wilkes's Case I entirely 
agree . . . Upon an examination of the cases, it 
will be seen that in most of them, where the 
claim to compensation was admitted, there was 
an actual injury to the house or land itself, 
dither immediate or immediately consequential 
upon the acts done. [His lordship distinguished 
Reg. v. Eastern Counties Rg. (supra), Reg . v. 


G. JVL Ry.. and Chamberlain v. Wed End, S‘e. Rg. 
(supra), on this ground, and continued :] But 
Senior v. Metropolitan Ry. cannot be otherwise 
regarded than as precisely resembling the present. 

. . . This case, then, which the judgments are 
not very satisfactory, is the only uireef authority 
against the judgment of the Court of Ex. 
under consideration. When T «say tji^only 
authority I have not forgotten Cameron v. 
Charing Cross Rg., where, upon a similar state 
of facts, the Court gave judgment for the 
plaintiff. But the C.J. stated that the Court 
decided against the argument on the part of the 
company on the ground that the matter had» 
already undergone consideration in two Courts * 
of co-ordinate jurisdiction. Iff whose judgment 
the Court was bound, the C.J. being evidently 
not satisfied with those decisions. Thus the 
question stands upon the cases relied upon in 
the argument for the plaintiff in error, and, if I 
am right in treating the decision in Senior v. 
Metropolitan Rg. as the only one which can be 
regarded as a direct autliority in bis favour, 
there is opposed to that decision Rex v. London 
Dock Co. (*w///w), which is at least an equally strong 
authority the other way. — pp. 213 — 216. 

LORD cranworth.— T fully subscribe to that 
decision [Rex v. London. Dock Co.] ; and though, 
according to the language of the statute then 
under discussion, the compensation was to be 
given for injury to be occasioned to any person 
in lifts estate or interest in an}’ lands or houses, 
and not, as in the present case, under the Lands 
Clauses Act, in consequence of his interest in 
any land being injuriously affected; yet the 
meaning of the legislature in both cases seems 
to me to be the same. — p. 219. 

LORD WE&tbury dissented. 

Ricket v. Metropolitan' Ey., not applied. 

Eagle v. Charing Cross Rv. (1867) 36 L. J. 

C. P. 297 ; L. R. 2 C. P. 638. 643 : 16 L. T. 593 ; 

15 W. R. 1016.— C.P. 

Eicket v. Metropolitan Ey., distinguished. 

Baker v. Moore (supra), sustained. 

Becket* v. Midland Rv. (1807) 37 L. J. C. P. 

11 ; L. R, 3 C. P. 82 : 17 L. T. 499 ; 16 W. R. 

221. — C.P. % And see S. C. post. col.. 1548. 

Ricket v. Metropolitan Ey. 

Approved, Winterbottom v. Derby (Earl) (1867) 

36 L„J. Ex. 194 7 L. R. 2 Ex. 316, 320 ; 16 L. T. 

771 ; 16 W. R. 15. — EX. ; applied, Reg. v. Metro- 
politan Board of Works (18G9) 38 L. J. Q. B. 

201 : L. R. 4 Q. B. 358, 361 ; 10 B. & S. 391 : 17 
W. R. 1094. — q.b. ; referred to, Hammersmith 
and City Ry. v. Brand (1869) 38 L. J. Q. B. 265 ; 

L. R. 4 H. L. 171, 197 ; 21 L.T. 238.— H.L. (E.). ; 
lord cairns dissenting. See 4k Railway.” 

Broadbent v. Imperial Gaslight and Coke Co. 
(1856) 26 L. J. Ch. 276 : 7 De G. M. & G. 

436 ; 3 Jur. (N.S.) 221 : 5 W. R. 272.— 

L.C., with JJ. ; affirmed, iwm. Imperial 
Gaslight and Coke Co. v. Broadbent (1859) 

29 L. J. Ch. 377 ; 7 H. L. Cas. 600 : 5 Jur. 
j(N.S.) 1819. — H.L. (E.). 

Discussed , Stockport, Timperley and Alti incham 
Ry.. In re (1864) 33 L. J. Q. B. 251 : 10 Jur. (N.s.) 

614': 10 L. T. 426 ; 12 W. R. 702. — CROMPTON, J. 
referred to. Coe v. Wise (1S66) 37 L. J. Q. B. 262 ; 

L. R. 1 Q. B. 711, 721 ; 7 B. & S. 831 ; 14 L. T. 

891 ; 14 W. R. 865. — ex. CH. ; distinguished , 
Ferrar i\ Sewers Commissioners (1869) 38 L. J. 

Ex. 102 ; L. R. 4 Ex. 227.— EX. CH. (post. col. * 
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1538) ; referred to , Dungey v. London Corpora- 
tion (1£69) 38 L. J. C. E. 298, 304 ; 20 L. T. 
921 ; IT W. B. 1008. — C.P. : Hammersmith and 
City By. *. Brand (1869) It. 4 H. L. lfl, 184 
(supra) ; explained, Clowes r. Staffordshire 
'*4^>tteries Waterworks Co. (1872) L. E. 8 Ch. 
— M ALINS, v.-C. ; (reversed, 42 L. J. Ch. 
107; S Ch. 125 ; 27 L. T. 521 ; 21 W. E. 

32. — l.jj. ; applied, Chester (Dean) r. Smelting 
Corporation (1901) 85 L. T. 67.— parwell, J. 

Ricket v. Metropolitan Ry. (supra). 

Explained, dity' of Glasgow Union Ey. r. 
Jfunter (1S70) L. E. 2 Sc. App. 7S ; distinguished, 

' Beg. r. Cambrian Ey. (187 J) 40 L. J. Q. B. 
169 ; L. E. 6 Q. B. ±22 ; 25 L. T. 84 ; 19 W. E. 
1138. — COCKBURN, C.J. and BLACKBURN, j. : 
referred to, Bigg v. London Corporation (1873) 
L. E. 15 Eq. 370, 381 ; 28 L. T. 336.— BACON, 
v.-C.; Biscoe r. G. E. Ey. (1873) L. E. 16 Eq. 
636, 640 : 21 W. E. 902.— WICKENS, V.-C. 

City of Glasgow Union Ry. v. Hunter. 

Principle applied, .Jones v. Stan stead, &c. Ey. 
(1872) 41 L. J. P. C. 19 ; L. E. 4 P. C. 98 ; 8 
Moore (N.S.) P. C. 312 ; 26 L. T. 456 ; 20 W. E. 
417. — P.c. ; distinguished, Buecleugh (Duke) v. 
Metropolitan Board of Works (1872) 41 L. J. Ex. 
137; L. E. 5 H. L. 418 ; 27 L. T. 1. — H.L. (E.). 
(See “Arbitration ,' 5 vol. 1, col. 66); approved , 
Keg. 'V. Sheward (1880) 49 L. J. Q. B. 716; 9 
Q„ B. D. 741. — C.A. : explained and applied , 
Essex r. Acton Local Board (1889) 14 App. £as. 
153, 165. — H.L. (e.) (post, col. 1539). 

Ricket v. Metropolitan Ry., distinguished 
and. approved. And see post, col. 1537. 

Reg. v. Metropolitan Board of Works (supra, 
col. 1532), disti ng wished. 

Metropolitan Board’ of Works t. McCarthy 
(1874) L. E. 7 H. L. 243 ; 43 L. J. C. P. 385 ; 31 
L. T. 182 ; 23 W. E. 115.— H.L. (E.) ; affirming 
S. C. non)-. McCarthy v. Metropolitan Board of 
Works (1873) 42 L. J. C. P. 81 ; L. E. 8 C. P. 
191. — EX. CH. And see col. 1539. 

CAIRNS, L.C. — The case appears to me to be 
extremely analogous to . . . Beckett v. Midland 
lly . (post, col. 1538), in which there was, in front 
of the premises question in that case, one single 
highway, the farther half, or the farther third 
portion of which was taken off and blocked by the 
execution of the defendant company’s works. It 
was there held that that was an^n jury whiejj per- 
manently and injuriously affected the premises in 
question : and it appears to me to be a matter 
entirely indifferent whether you have one high- 
way, the farther half of which is blocked up and 
destroyed, or whether you have a double highway, 
first by land and then by water, and the part of 
the highway which consists of water is blocked up 
and destroyed. . . . Mr. Thesiger stated what he 
would rely upon as a definition of the right to 
compensation, and having considered this case 
very fully, I myself should not be disposed ro find 
fault with any part of that definition, although 
definitions are always matters of very considerable 
difficulty. Mr. Thesiger stated that the test which 
he would submit as one which he thought#would 
explain and reconcile the various cases upon this 
subject, was this, that where by the construction 
of works there is a physical interference with any 
right, public . or private, which the owners or 
occupiers of property are bylaw entitled to make 
use of, in connection with such property, and 
- which right gives an additional market value to 
such property, apart from the uses to which any 


particular owner or occupier might put it, there 
is a title to compensation, if, by reason of such 
interference, the property, as a property, is 
lessened in value. My lords, a ease was decided 
in your lordships 5 House which at first sight was 
supposed to militate against this proposition and 
against the decision in the present case — I meaa 
Hi diet v. Metropolitan lip. — but in truth that case 
has no application whatever to the present. The 
circumstances out of which the claim was there 
made were these : There was an interruption- 
only a temporary interruption — to a particular 
trade carried on in particular premises, and the 
claim made was not a claim for injury ter the 
property at all, it was a claim in respect of loss 
suffered in carrying on a trade. My lords, the 
words of the definition which I have read are 
entirety clear of a case efirthat kind, and although 
it is unnecessary to do so, I may observe that I 
do not think your lordships would in any way 
propose now to depart from the decision in 
Ricket v. Metropolitan Ry. — p. 253. 

lord Chelmsford. — The judges in the Ex. Ch. 
who decided this case in favour of the respondent 
appear to have been governed in their opinion 
principally by Chamberlain v. West End of 
London , t yc. lly. (supra, col. 1531), and entered 
very fully into the consideration of’ the question 
whether that case would be regarded as having 
been overruled by the decision of this House in 
Ricket • v. Metropolitan Ry. I confess it appears 
to me extraordinary that so much time should 
have been occupied upon a question upon which, 
from the language I used, and which chiefly 
engaged the attention of the learned judges, I 
should h; r wc thought there could be no doubt. 

I took s^ftne pains to distinguish the two cases. 

. . . I observed that Chamberlains Ouse must be 
classed with the preceding cases where the house 
or land of the person claiming compensation 1 
was itself injuriously affected. By these words 
I plainly expressed the distinction between the 
two cases, because in Hi chefs Case the jury found 
there was no damage clone to the structure of 
the house, i.e., to the premises (p. 245). This case 
is clearly distinguishable from that, of Reg. v. 
Metropolitan Board of Works, although bearing 
some resemblance. . . . There can be no doubt 
that that case was property decided, as there was 
nothing to show that the rights obstructed were 
in any peculiar manner connected with the 
claimant’s premises, nor was there any finding that 
the premises were by the obstruction diminished 
in value. It, is a case precisely similar to that 
of Caledonian Ry. Y*Ogilvy (supra, col. 1530). 

. . , Holding, as I do, Beohetfs Case to have 
been rightly decided, it appears to me that the 
present case is scarcely distinguishable from it. 
... I cannot help observing that the judges 
in the Court, below appear to have needlessly 
embarrassed themselves with the consideration 
whether this case is distinguishable from Ridtefs 
Case. The distinction is marked and obvious. 
In Ilidiefs Case there was no finding which 
related to the premises, but merely of a personal 
damage ; here the special case expressly states an 
injury and damage to the premises. — p. 259. 
lord hatherley to the same effect. 
lord penzance. — A rule has been established 
in these cases from which it would, I think, be 
disastrous to depart. It is this, that whether 
damage can be recovered under the words 
juriousty affected” depends upon whether it 
might have been the subject of an action if the^ 
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works which caused it had been do|e without 
the authority of Parliament. NotwithstanfVnir 
the doubts and adverse criticisms expressed in 
the last case [Ricket v. Metropolitan Ry.j bv the 
late Lord Westbury ... I trust this rule will be 
adhered to. — p. 261. 

LORD O’RAGAN. — I confess, my lords, that if 
the case were entirely new, I should scarcely be 
disposed to agree with some observations which 
have fallen from Lord Penzance. ... I should 
hav£ been very much disposed to agree with the 
strong observations made by Lord “Westbury in 
Ricket' s Cane , to the effect that there really is 
not in the statute itself anything to justify "the 
importation of a narrow construction of that 
description (p. 265). ... I am very glad that we 
have now his [Lord Chelmsford’s] authoritative 
declaration, sitting as he did as President of this 
House at the time, that Rieket's Cam was not 
decided upon any principle inconsistent with 
Chamberlain's Case. — p. 269. 

Ricket v. Metropolitan Ry., distinguished. 

Fritz v. Hobson (1880) 49 L. J. Ch* 321 ; 14 
Ch. D. 542 ; 42 L. T. 225 ; 28 W. R. 4 59.— 
fry, J. ; Ripley v. G. N. By. (1875) L. Ii. 10 Ch. 
435, 439 ; 31 L. T. 869 ; 23 W. E. 685. — L.JJ. 


Ricket v. Metropolitan Ry., referred, to. 

Montreal (Mayor) t\ Drummond (1876) 1 App. 
Cas. 384, 409 {post, col. 1538) ; Burgess v. North- 
wich Local Board (1880) 50 L. J. Q. B. 219; 
6 Q. B. D. 264: 44 L. T. 154; 29 W. E. 931 ; 
45 J. P. 256. — LINDLEY and LOPES, JJ. ; South 
City Market Co., In re, Bergin, Ex parte (1884) 
13 L. E. Ir. 245.— CHATTERTON, V.-c. 

Ricket v. Metropolitan Ry., examined'/ 

Caledonian Ey. y. Walker’s Trustees (18S2) 7 
App. Cas. 259 ; 46 L. T. 826 ; 30 W. E. 569 ; 46 
J. # P. 676.— H.L. (sc.). SELBORNE, L.C., LORDS 
O’HAGAN, BLACKBURN and WATSON ; affirming 
S. C. nom. Walker’s Trustees v. Caledonian Ey. 
(1881) 8 Eettie 405. 

selborne, L.c. — For the appellants it was 
contended that compensation was excluded by 
Caledonian Ry. v, Ogilvy [supra, col. 1530), 
and Ricket v. Metropolitan Ry. The respon- 
dents relied on Metropolitan Board of Worhs 
v. McCarthy (post, col. 1539). It is your lord- 
sfeips’ dut/ to maintain, as far as you possibly 
can, the authority of all former decisions of 
this House ; and although later decisions may 
have interpreted and limited the application of 
earlier, they ought not (without some unavoid- 
able necessity) to be treated aft conflicting. The 
reasons which learned lords who concurred in a 
particular decision may have assigned for their 
opinions, have not the same degree of authority 
with the decisions themselves. A judgment which 
is right and consistent with sound principles, 
upon the facts and circumstances of the case 
which the House had to decide, need not be con- 
strued as laying down a rule for a substantially 
different state of facts and circumstances, though 
some propositions, wider than the case itself 
required, may appear to have received counte- 
nance from those who then advised the House. 
With this preface, I think it right to say that- all 
the three decisions of this House, to which I 
have referred, appear to me to be capable of 
being explained and justified upon consistent 
principles.— p. 275. 

[See aBo the other addresses where the cases 
are discussed at length.] 


Reg. v. Cambrian Ry. (supra, col, 1533). 

Discussed, Jones c. Stanstead, &e. Ey. (1872) 
L. K. 4 P. O. 98. 118 (supra, col. 1533): over- 
ruled. Hopkins r. G. X. Kv. (1877) 46 L. J. 
Q. B. 265 : 2 Q. B. D. 224 ; 36 L. T. 898.— C.A. 

Reg. v. Cambrian Ry., Hopkins v. Cr. N. Rj*^ 
and Hill v. Midland Ry. (1^82)51 L.-J^Cli. 
774 : 21 Ch. D. 143 : 47 L. T. 225 ; 30 
W. E. 774. — fry, J 7, considered. 

G. W. Ey. r. Swindon and Cheltenham Ex- 
tension Ev. (1SS4) 9 App. Cas. 787 ;'53 L. J. Ch. 
1075 ; 51 *L. T. 798 ; 82 W. E. 957 ; 48 J. P. S21. 
— H.L. (e.). ; LORD watson dissenting on one- 
point; affirming (1882) 52 L.*J. Ch. 306: 22 
Ch. D. 667 : 47 L. T. 709 : 31 W. R. 479.— C. A.; 
cotton, l.j. dissenting. And see supra, eol. 1528. 

lord watson. — The respondents, however, 
maintained that an easement or right of use. 
such as their special Act empowers them to take, 
is not a 44 hereditament ” within the meaning of 
sect. 3 of the Lands Clauses Act, and, at all 
events, is not a ** hereditament of tenure.” As to 
the first branch of the argument, I confess my 
inability to understand why the expression 
44 hereditaments ’* in sect. 3 should not be held 
to include incorporeal hereditaments. I think it 
does, and it was so held by the Court of Q. B. in 
Reg. v. Cambrian Ry., Lord Blackburn observing 
that 4 * hereditaments,” as used in the Act-, in- 
cludes 44 anything which is the subject of inherit- 
ance.”* That case was overruled in the C. A. in 
HopMns v. G. X. Ry., on the ground that the 
injury to the ferry for which the Court of Q. B. 
had held the company liable in compensation, 
was attributable to the user, and not to the con- 
struction of the railway. But Mellish, L. J., who 
delivered the judgment in the C. A., said : 41 In 
Reg. v. Cambrian Ry. the judges rely on the 
clause in the Lands Clauses Consolidation Act 
by which the word 4 land 5 includes ‘ franchises.’ 
This no doubt proves that if franchises are injured 
by the construction of the railway or works, 
which they may be. compensation may be 
obtained.” So that the C. A., in Hopkins v. 
G. X. Ry., 3id not differ from, but on the con- 
trary approved of, the decision in Reg. v. Cam- 
brian Ry., in so far as it affirmed that a 
corporeal hereditament such as a franchise of 
ferry, is 44 land ” within the meaning of sect. 3, 
and therefore “lane!” within the meaning of 
sect. 68 of the Lands Clauses Act. In the subse- 
quent case of Hill v. Midland Ry., where the com- 
pany had power by their special Act to acquire 
(except in a certain event which had not occurred) 
a right or easement of precisely the same character 
as that which the respondent company are autho- 
rised to take for the purpose of crossing the 
appellants’ Gloucester line, Fry, J. held that 
such easement or right was, by reason of its 
having been made the subject of compulsory 
acquisition by the provisions of the special Act, 
brought within the scope of the statutory defini- 
tion of the word tb lands ” as occurring in sects, 18 
and 85 of the general Act. The only authority 
to the contrary, which was relied upon by the 
respondents, was Pincldn v. London and Black- 
wall Ry. (supra, col. 1506). The observations 
made by Lord Cranworth in that case are entitled 
to the greatest respect ; but I agree with Cotton, 
L.J. [in the C. A. ] in thinking that these observa- 
tions were directed to the question whether the 
word 44 lands” in sect. IS of the Lands Clauses 
Act, apart from any peculiar power conferred by 
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the special Act-, includes an casement. What 
the ljoble and learned lord, as T understand him, 
did say, was, that the context of the general Act 
forbade the application of sect. IS t<f“ lands” 
which were not corporeal hereditaments, a pro- 
position which T do not think it necessary to 
: =?^imte.— pp ; 801 — 808. 

Beg. v. Cambrian Ey. (supra), refer rod to. 
t I'arkdale Corporation r. West (1887) 56 L. J. 
P. 0. 66 ; 12 App. Oas. 002, «14 ; 57 L. T. 602.— 
P.C. ; North “Shore By. r. Pion (1889) 59 L. J. 
P. O. 25 ; 14 App. Cas. 012, 028 ; 01 L. J. 525.— 
P.C. ; Ned's Point Battery, In re (1901) [1908] 
2 Ir. U. 192, 198.— K.B.D. “ 

Eicket v. Metropolitan Ey. (supra), ohxerrn- 
tions of Chelmsford, l.C. commented on. 

Ford r. Metropolitan and District Bys. (188(>) 
17 Q. B. D. 12 ; 55 L. J. Q. 13. 290 : 54 L. T. 
71,8 ; 84 W. II. 420 : 50 J. P. 001.— C.A. : 
a (firming Cab. & E. 598. — DAY. «T. 

[Lord Chelmsfcfc’d’s expression was this : — 
* s The ease was argued at your lordships’ bar both 
upon the 0th and 10th sections of the Railways 
Clauses Act, but in my opinion the Otli section 
is inapplicable. It, relates 4 to owners and 
occupiers of and all other persons interested 
in any lands taken and used for the purposes 
of the railway or injuriously affected by the con- 
struction thereof’ (not in the course of the con- 
struction thereof) ; and the company is ttf make 
4 full compensat ion for the value of the lands so 
taken or used, and for ail damage sustained by 
such owners, occupiers, and other parties by 
reason of the exercise, as regards such lands, of 
the powers vested in the company.’ ”] 

jesh jhr, m. it. — The chief point? argued is this : 
it was urged that we were bound by authority 
to hold that if the arbitrator awards any com- 
pensation upon such a claim as this for injury, 
when it is injury only existing during the con- 
tinuance of the work, and does not confine 
himself to injury which remains when the work 
is finished, the award is had. 'that lias always 
struck me as an exceedingly strange? proposition 
— that compensation may be given for the injury 
which exists at- the time when *thc work is 
finished, anil yet that no compensation is to 
be allowed for the very same injury which exists 
during the progress of tin? works. That has 
always seemed to me to boa very fine distinction, 
widen I could not understand ; and when wo 
look into the authorities, we find that it is based 
on an expression of Lord Chelmsford. I cannot 
help thinking that that expression, which has 
been cited from 1 Vehet v. Metropolitan By ., 
decided in the H. L., and lias been relied upon 
as an opinion of Lord Chelmsford, is open to the 
explanation that it is a defective expression ; he 
did not intend to say that which no doubt his 
words, prim a facie, seem to imply. But be that 
as it may, that expression of his, as has been 
pointed out, was not adopted by Lord Oranworth 
in the very same ease, and certainly has been 
spoken of, to say the least, with doubt by Lord 
Selborne in Caledonian By. v. Walker* Trustees 
(supra, eol, 1585). I caunot, therefore, take that 
expression of Lord Chelmsford's as a binding 
authority upon this Court as a decision of the 
H. L. If that be so, we are driven back to 
principle. As I have said, I cannot believe that 
a fine drawn distinction which seems to me 
unreasonable can be the law, and therefore I 


cannot- thifrk that tlio mere fact that t-lie arbitrator 
has given *some compensation for injury done 
before the works were completed invalidates the 
award. — p. 20. 

cotton and bowen, l.jj. to the same effect-. 

Eicket v. Metropolitan Ey., refer red to. 

Eeg. (Moore) r. Abbott (18 90) [1897] 2 Ir. It. 
302, 410. — q.b.d. ; Caledonian By. v. Morrison 
(1898) 25 Bcttie 1001 — 1007 ; Martin r. London 
County Council (1898) 79 L. T. 170, 17^. — 
Kennedy, J. : affirmed, (1899) 80 L. T. 860. — 
c.A, ; Inland Bevenue Commissioners r. Muller 
and Co’s. Margarine, Ltd. (1901) 70 L. -T. K. B. 
677 ; [1901] A. O. 217,23 2 ; 84 L, T. 729 ; 49 W.ll. 
(303. — H.L. “(E.) ; HALSJLSURY, L.C. dissenting ; 
Smith r. Wilson (1902) [1903] 2 Ir. B. 45, 74. — 
K.B.D. 

Beckett v. Midland Ey. (1807) 37 L. J. C. P. 
11 ; L. B. 3 C. P. 82 ; 17 L. T. 499 ; 16 
W. R. 221.— C.P. 

Appro red. Metropolitan Board of Works r. 
McCarthy (1874) L. B. 7 II. L. 243 (supra, 
col. 1533) ; referred to, Montreal (Mayor) v. 
Drummond (1876) 45 L. J. P. C. 33 ; 1 App. Cas. 
384, 409 ; 35 L. T. 1<)<‘>.— P.C. ; Bull r. Quebec 
Corporation (1879) 45 L. J. P. 0. 1 ; 5 App. Cas. 
84, 98 ; 41 L. T. 451. — P.C. ; approved , Caledonian 
By. r. Walker’s Trustees (supra, col. 1535); 
discussed , Martin r. London County Council 
(supra). 

Caledonian Ey. v. Walker’s Trustees 
(supra, col. 1535). 

Applied, Furness Bv. r. Cumberland. &c. 
Built //yig Society (1884) 52 L. T. 144. — H.L. (E.) ; 
refrri'fal to, Ford r. Metropolitan, &c. Bys. (supra, 
col. 1537) : Holliday and Wakefield Corporation, 
In re (1888) 57 L. .1. Q. H. <>25 : 20 Q. B. D. 61)9 ; 
r»a L. T. 218; 52 .1. J’. (i ll. — C.A. ; J5SHKR, 
dissenting ; affirmed, (1890) (50 L. J. Q. B. 361 ; 
[1891] A. (1. 81. — lt.L. (r.) (post, col. 1547); 
Essex r. Acton Local Board (1889) 14 App. Cas. 
153, 176 ( post, col. 1539): Caledonian By. r. 
Morrison (1898) 25 Bcttie 1001, 1007 ; Smith r. 
Wilson (supra). 

Ferrar v. Sewers Commissioners (1869) 38 
L. J. Ex. 102 ; L. 11. 4 Ex. 227 ; 21 L. T. 
295 ; 1 7 W. B. 709. — EX. CH- reversing 
(1868) 38 L. 3. Ex. 17 ; L. B. ,4 Ex. I ; E) 
L. T. 485. — EX., approved on one point. 

Beg. i\ St. Luke’s, Chelsea (1871) 10L.J. Q. IL 
305 ; L. B. 6 Q. B. 572. — EX. ; affirmed, post. 

lush, J. (for). — The second point [Unit if 
sect. 68 of the Lfhids Clauses Act, 1845, were 
introduced it did not- confer the right, tocompensa- 
i turn] has been already decided by the Court of Ex. 
in Fervor v. Sewers Commissioners, and we should 
have been content with saying that we held our- 
selves bound by that- decision were it not for the 
intimation given in the Ex. Oh., when reversing 
the judgment of the Court below on another 
point, that t-liis point was one which, had it been 
necessary to decide it, would have required 
further consideration. We have, therefore, con- 
sidered it, and we entirely agree with the Court 
of Ex., that where the entire Act is incorporated, 
as it is here, no other enactment is needed in 
order to confer the right to compensation for 
lands injuriously affected. — p. 306. 

Ferrar v. Sewers Commissioners. ^ 

Followed , Baker r. St. Maryleb<me Vestry 
(1876) 35 L. T. 129 ; 24 W. R, 848.— EX. P. ; 

*> 
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referred to, Kirby r. Harrogate Sctfeol Board 
(post). * 

Leader v. Moxon (1778) 2 W. Bl. 92-1 ; 

3 Wils. 461. — C.P., applied. 

Keg. v. St. Luke's. Chelsea (1871) 41 L. J. Q. B. 
81 ; L. R. 7 Q. B. 148 ; 25 L. T. 914 ; 20 W. K. 
209.-* — EX. CH. : affirming S. C., supra . . 

Reg. v. St. Luke's, Chelsea, referred to. j 
Reg. (Moore) v. Abbott (1896 [1897] 2 Ir. K. ; 
362^-Q.b.D. ; 

Metropolitan Board of Works v. McCarthy 
(1874) 43 L. J. C. P. 385 : L. R. 7 H. L. ; 


14 Q. B. D. 753 : 52 L. T. 920 ; 33 W. K. 214. 
— MATHEW and DAY. JJ. 

f 

Stockport, &c., Ry,. In re. discussed. 

Essex v. Acton £ocal Board, principle 
applied. 

London. Tilbury and Southend Ry. and Gower's 
Walk Schools Trustees. In re (1889) ,59 L.J.O^Tf 
162 : 24 Q. B. D. 326. 331 ; 62 L. T. 38 
W. R. 343.— C.A. 

r t 

Essex t. Acton Local Board, referred to. 

AT Murray r. Cad well (J 889) 6 Times L. R. 76. 
— KEKEWICH, J. 


243 (supra, col. 1533). i 

Referred to, Montreal (Mayor) r. Drummond j 
(1876) 1 App. Cas. 384, 409 {supra, col. 1538);! 
Lyon r. Fishmongers’ Co. (1876) 46 L. J. Ch. 68 : j 
1 App. Cas. 662, 671 ; 35 L. T. 569 ; 25 W. IL j 
165. — H.L. (E.) ; Sharpe e. Metropolitan, &c. Ry. 1 
(1S79) 48 L. J. Q. B. 325 ; 4 Q. B. D. 645, 658.— ■’ 


London, Tilbury and Southend Ry. and 
Grower’s Walk Schools trustees, In re, 
and Essex v. Acton Local Board, discussed 
and applied . 

Reg. (Moore) r. Abbott (189**,) [1897] 2 Ir. R. 
62.— Q.B.D. : affirmed , C.A. 


C.A. (post, col. 1551); Bell r. Quebec Corpora-! 
tion (1S79) 5 App. Cas. 84, 98 (supra, col. 1538) ; | 
followed, Caledonian Ry. r. Walker’s Trustees ■ 
(1882) 7 App. Cas. 259 (supra, col. 1535) ; dis - : 
ting wished, Reg. c. Essex (1884) 14 Q. B. D. 753. ' 
762 (post) ; Referred to, Ford r. Metropolitan, 1 
&c. Rys. (1886) 17 Q. B. D. 12, 21 (supra, 
col. 1537) ; .North Shore Ry. r. Pion (1889) 14 
App. Cas. 612, 620 (supra, col. 1537): Kirby r. 
Harrogate School Board (1S96) 65 L. J. Ch. 376 : 
[1896] 1 Ch. 437, 445 ; 74 L. T. 6 : 60 J. P. 182. 
— C.A. ; test applied, Masters and G. W. Rv.. 
In re (1900) 69 L. J. Q. B. 673 ; [1900] 2 Q. B.‘ 
677, 687 ; 82 L. T. 819 ; 49 W. Ii. 29 ; 64 J. P. 
647. — darling and bucknill, jj. ; (affirmed, 
C.A., post) ; Long Eaton Recreation Grounds Co. 

Midland Ry. (1902) 71 L. J. K. B. 74 ; 8* b. T. 
278, 280 : 50 W. R. 120— LAWRANCE, j. ; 
(affirmed, c.A., post) ; discussed, Smith v. Wilson 
(1<002) [1903] 2 Ir. R. 45, 74.— K.B.D. 

Metropolitan Board of Works v. Howard 
(1889) o Times L. R. 732.— H.L. (E.)., 
■referred to. 

Kirby v. Harrogate School Board (supra) : 
Masters and G. W. Ry., In re (1901) 70 
L. J. K. B. 516 ; [1901] 2 K. B. 84; 84 
L. T. 515 ; 49 W. R. 499; 65 J. P. 420. 
— C.A. ; and Manchester, Sheffield and 
Lincolnshire Ry. v. Anderson (IS 98) 67 
L. J. Ch. 568 ; [1898] 2 Ch. 394 ; 78 L. T. 
821. — C.A. ; affirming 46 W. R. 509. — 
BYRNE, J., explained. 

Long Eaton Recreation Grounds Co. i\ Mid- 
land Ry. (1902) 71 L. J. K. B.F37 ; [1902] 2 K. B. 
574 ; 86 L. T. 873 ; 50 W/R. 693 ; 67 J. P. 1.— 
C.A. ; affirming (1901) 71 L. J. K, B. 74 ; 85 
L. T. 278.— -LAWRANCE, J. See judgments at 
length of collins, m.r. and lawrance, j. 

Stockport, Timperley and Altrincham Ry., 
In re (1864) 33 L. J. Q. B. 251 ; 10 Jur. 
(N.S.) 614 ; 10 L. T. 426 ; 12 W. R. 702. 

—CROMPTON, J., distinguished . 

City of Glasgow Union Ry. v. Hunter (1S70) 
L. R. 2 Sc. App. 78, 80 (supra, col. 1533). 


Essex v. Acton Local Board, referred to. 
Ned’s Point Battery. In re (1901) [1903] 2 
Ir. R. 192. 199 . — k.b.d. : Lon£ Eaton Recreation 
Grounds Co. r. Midland Ry. (1902) 71 L. J. K. B. 
74 (supra, col. 1539); Smith v. Wilson (1902) 
[1903] 2 Ir. R. 75.— K.B.D. 

Macey r. Metropolitan Board of Works 
(1864) 33 L. J. Ch. 377: 10 Jur. (N.S.) 
333 ; 10 L. T. 66 ; 12 W. E. <591. — wood. 
V.-C.. approved and followed. 

Clark r. London School Board (1874) 43 L. J. 
Ch. 421 ; L. R. 9 Ch. 120 ; 29 L. T. 903 ; 22 
W. It. 354.— C.A. ; reversing 21 W. R. 723.— 
31 A LINS. V.-C. 

Clark v. London School Board, applied. 
Bedford (Duke) r. Dawson (1875) 44 L. J. Ch. 
549 ; L. R. 2u"Eq. 353, 357 ; 33 L. T. 156.— 
JESSEL, M.R.. ; Wigram v. Fryer (1887) 36 Ch. D. 
87, 96 (post). 

Clark v. London School Board, referred to. 
Kirby r. Harrogate School Board (1S96) 65 
L. J. Ch. 376 ; [1896] 1 Ch. 437, 441; 74 L. T. 6 ; 
60 J. P. 182.— C.A. 

Bedford (Duke) v. Dawson, followed. 

French London, Tilbury and Southend Ry. 
(1886) 2 Times L. R. 395.— bacon, V.-C. 

Bedford (Duke) v. Dawson, applied. 

Wigram r. Fryer: (1SS7) 56 L. J. Ch. 3098 ; 
36 Ch. 5). 87 ; 57 L. T. 255 ; 36 W. R. 100.— 
NORTH, J. And see Long Eaton Recreation 
Grounds Co. -v. Midland Ry. 71 L. J. K. B. 74, 
77 (supra, col. 1539). 

Wigram v, Fryer, approved. 

Goddard v. Midland Ry. (1S91) 8 Times L. R. 
126.— KEKEWICH, J. 

Hash y. Coombs (1868) 37 L. J. Ch. 600 : 
L. R. 6 Eq. 51 ; 16 W. R. 663.— WOOD, 
V.-C., referred to. 

Richards r. De Winton, Richards r. Evans 
(1901) 70 L. J. Ch. 719 ; [1901] 2 Ch. 566, 572 ; 
84 L.T. 831. — KEKEWICH, J. ; affirmed (1903) 72 
L. J. Ch. 269 ; [1903] 1 Ch. 507 ; 88 L. T. 333.— 


Stockport, &c., Ry., In re, approved. 

Essex r. Acton Local Board (1889) 58 L. J. 
Q. B. 594 ; 14 App. Cas. 153 ; 61 L. T. 1 ; 38 
W. R. 209; 53 J. P. 756.— H.L. (b.). (see the 
speeches in the H.L. at length) ; reversing S. C. 
nom. Reg. f. Essex (1886) 55 L. J. Q. B. 313 ; 17 
Q. D* ,447 ; 54 L. T. 779 ; 34 W. R. 587.— 
C.A. ; which reversed (1884) 54 L. J. Q. B. 459 ; 


Ecclesiastical Commissioners v. L. & S. W. 
Ry. (1854) 23 L. J. C. P. 177 ; 14 C. B. 
743; 2 C. L. R. 1797 ; IS Jur. 911 ; 2 
W. R. 560. — C.P., referred lo. 

Wilson’s Estate, In re (1863) 32 L. J. Ch. 191 ; 
2 J. & H. 619 ; 1 N. R. 301 ; 9 Jur. (N.S.) 1043 ; 
7 L. T, 772 ; 11 W. R. 294.— WOOD, V.-C. ; affirmed. 
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3 Be G. J. & S. 410. See Copyhold Act, 1894 
(57 ^58 Viet. c. 46), s. 3. 

In respect of what Persona. * 

Lister v. Lobley (1837) 6 L. J. K. I>. 200 ; 

7 A. & E. 124 ; 2 H. & W. 122.— K.B., 
to. 

Hmton u. L. & 8. W. Ry. (1849) IS L. J. Ch. 

,345 ; 7 Hare 259 ; 13 Jpr. 4S6. — WIGRAM, v.-C. ; 

'Ken net, See. Navigation Co. r. Witherington 
(1852) 21 L. J. Q. B. 419 ; 18 Q. B. 531.—Q.B. ; 
Macey r. Metropolitan Board of Works ( supra , 
col. 1540) ; Harvey r. Harlcin (1896) [1898] 2 
Ir. R. 65, 72.— Q.B.D. 

Hutton v. if. & S. W. Ry., approved, but 
disting n-ished. 

Ferrand v. Bradford Corporation (1856) 21 
Beav. 412 ; 2 Jnr. (n.s.) 175.— ROM ILLY, M.R. 

Hutton v. L. & S. W. Ry., referred to. 

Macey v. Metropolitan Board of Works (1864) 
33 L. J. Ch. 377 (supra, col. 1540) ; Parkdale 
Corporation r. West (1887) 56 L. J. P. C. 66 ; 12 
App. Cas. 602, 613 ; 57 L. T. 602.-P.C. 

Ferrand v. Bradford Corporation, followed. 

Bush v. Trowbridge Waterworks Co. (1875) 
44 L. J. Ch. 235, 645 ; L. E. 10 Ch. 459 ; 
33 L. T. 137: 23 W. R. 641.— L.JJ. ; 
affirming L. R. 19 Eq. 291.— JESSEL, M.R., 
distinguished. 

8 tone r. Yeovil Corporation (3876) 2 OP. D. 
99 ; 46 L. J. C. P. 137 ; 36 L. T. 279 ; 25 W. R. 
240.— C.A. ; affirming 1 C. P. D. 691.— BRETT 
and ARCHIBALD, JJ. 

cocicburn, c.j. — T he present case is, however, 
plainly distinguishable from that of Bush v. 
Trowbridge Waterworks Co. Ill *the latter case 
the water company took power to divert only a 
portion of a brook which flowed through the 
plaintiffs land, and though the portion abstracted 
prevented the stream from being of the same 
practical benefit in the way of irrigation to the 
plaintiff which it had been before, the brook or 
stream, though seriously diminished in quantity, 
continued to run through the land as before, 
and it is upon this that the judgments of the 
M.R. and the L.JJ. appeared to hate proceeded. 
In the present case the corporation have taken 
power to divert the whole body of the stream, 
and given notice to the plaintiff of their inten- 
tion to do so, and the ease comes within the j 
principle of the decision of Lord Romilly in 
Ferrand v. Bradford Corporation , which is by 
no means overruled by or inconsistent with the 
decision in the case of the Trowbridge Waterworks 
69.— p. 107. 

[In the Court below Ferrand v. Bradford 
Corporation had been treated as overruled.] 
Solway Ry. Co. v. Jackson (1874) 1 Ct. Scss. 

Cas. 4th ser. 831, affirmed. 

Henderson v. Nimmo and Colquhoun (1874) 
2 Ct. Bess. Cas. 2nd ser. 869 ; and Crawford 
v. Held (1874) 2 Ct. Sess. Cas. 4th ser. 20, 
distinguished. 

Fleming r. Newport Ry. (1883) S App. Cas. 
265.— H.L. (SC.). 

lord watson. — Henderson v. JSlmmo and Col - 
quhoun has, therefore, no analogy to the present, 
because in that case the pursuer’s title admittedly 
conferred upon him an immediate right to access 
by a street 60 feet wide ; and what the Court 
decided was that his right to that access was not 
impaired by a transaction entered into, in maid 


fide , between Nimmo and the superior before the 
formal title to the pursuer’s feu wa.s executed. 

. . . The compulsory taking of part of the supe- 
rior’s estate cannot in my opinion be regarded 
as equivalent, either in fact or law, to an exercise 
of the power reserved by the superior himself. 
That was virtually decided by the {Second divi- 
sion of the Court, in Solway By. v. Jachsou . — 

p. 281. 

Fleming v. Newport Ry., referred to. r 
Long Eaton Recreation Grounds Co. r. Mid- 
land Ry. (1902) 71 L. J. K. B. 74 {supra, 
col. 1539). 

Rex v. Liverpool and Manchester Ry. (1S36) 

4 A. & E. 650 : 6 N. & M. 186 ; 1 H. &W. 
689 ; 50 R. R. 306 K.B., applied. 

Reg. r. London and Southampton Ry. (1839) S 
L. J. Q. B. 220 ; 10 A. & E. 3 ; 2 P. & D. 243 ; 1 
Railw. Cas. 717. — Q.B. 

Reg. v. London and Southampton Ry., dis- 
missed and distinguished. 

Gran well r. London Corporation (1S70) L. R. 

5 Ex. 284 ; 39 L. J. Ex. 108 ; 22 L. T. 760.— 
EX. CH. # 

WILLES, J. — It is not surprising, however, 
that the alderman should have thought himself 
justified in the conclusion he arrived at, having 
regard to Beg. v. London and- Southampton By., 
where the Court of Queen’s Bench refused a rule 
to assess compensation under circumstances which 
at first sight seem similar to those of the present 
case. In fact, however, the cases differ ; for 
there, before the tenant went out, a transaction 
took wlace between the parties which led the 
Courfcjto the conclusion (whether rightly or 
wrongly, it is unnecessary to consider), that the 
tenant had accepted an equivalent or satisfaction 
for the disturbance of his possession, or that 
something had passed between them which dis- 
entitled the tenant to demand damages by way 
of compensation. This is what the statement at 
the end of the judgment appears to amount to, 
namely, that the tenaut consented to remain in 
after the six months, by way of satisfaction, and 
that the defendants having, meanwhile, acquired 
the position of landlords, the notice, under the 
whole circumstances of the case, had the same 
effect as if it had been a landlord's notice, aiyjl 
therefore deprived the plaintiffs of a right to 
compensation. No evidence of any such arrange- 
ment is to be discovered in the present case ; and 
the plaintiff is therefore entitled to compensation 
for the value of hi%. interest whatever it may be. 
— p. 588. 

Reg. v. London and Southampton Ry., prbi- 
eiple applied. 

Cranwell v. London Corporation, referred to. 
Great Northern and City Ry. r. Tillett (1902),, 
71 L. J. K. B. 525 ; [1902] 1 K. B. 874, 878 ; 86 
L. T. 723 ; 50 W. It. 652.— ALVERSTONE, C.J., 
DARLING- and CHANNELL, JJ. 

Penny v. Penny (1867) 37 L. J. Ch. 340 ; 
L. II. 5 Eq. 227 ; 18 L. T. 13 ; 16 W. It. 
671. — WOOD, v.-C., referred to. 

Doyne’s Traverses, In re (1888) 24 L. R. Ir. 
287.— JOHNSON, J. 

Penny v. Penny and Eldon (Earl) v. N. E. 
Ry, (1899) 80 L. T. 723.— Bruce, j., 
applied. m 

Athlone Rifle Range, In re [1902]* 1 Ir. R. 
433, 436.— PORTER, M.R. 
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Principles of Assessment Q. B. D. 132, 139 ; 58 L. T. 534 ; 3(5 \V. Pt. 117 ; 

Add r Ca Ur 6^ rttS HL S (7n 1 ° SWald (1S83) (1903)' T^L. J?K. ' Vmi?/ \°K. B?652,‘ 
^ A l^.^ert7fndi*o;ih Devon Ry. = 8S «*■ T ‘ 371 5 51 , W ' 5 37 J ‘ P - 79 ‘ 

Loosemore (18S4) 53 L. J. Ch. S12 : 9 App. Gas. 

480, 515. — H.L. (E.) (supra, col. 1527) ; applied. Keg. c. Poulter, 56 L. J. Q. B. 581 : 57 : 
Creyke r. Level of Hatfield Chase Corporation 4SS. — Q.B.D. ; reversed. C.A. (siijorii). 

(1S96) 12 Times L. R. 3S3. — ROMER, j. ; referred 

to, Thames Conservators c. Southwark. &c, Water Settling Amount and Practice thereon . 


Reg. v. Poulter, 56 L. J. Q. B. 581 : 57 L. T. 


Co # (1897) 13 Times L. R. 155. — MATHEW, J. ; 
L. & N. W. Ry. v. Runcorn Rural Council (lsi»7) 
67 L. J. Ch. 28 ; [1898] 1 Ch. 34 ; 77 L. T. 485; 
46 W. R. 121 ; 62 J. P. 9. — STIRLING-, J. (affirmed, 
67 L. J. Ch. 324 ; [1898] 1 Ch. 561 ; 78 L. T. 343 ; 
46 W. R. 484 ; 62 J. P. 643. — C.A.). ; explained 
and not applied , Caledonian Ry. r. Turcan {post) : 
referred to, M‘Evoy r. G. W. Rv. (post) ; 
G. W. Ry. i\ Talbot (1902) 71 L. J. Ch. 835 : 
[1902] 2 Ch. 759, 765 ; 87 L. T. 405.— C.A. 

Gonty v. Manchester, Sheffield and Lincoln- 
shire Ry. (1896) 65 L. J. Q. B. 625 ; [1896] 
2 Q. B. 439 ; 75 L. T. 239 ; 45 W. R. S3 : 12 
Times L. R. 620. — C.A., distinguished. , 

Caledonian Ry. v. Turcan (1898) 67 L. J. P. C. | 
69 ; [1898] A. C. 256, 266. — H.L. (SC.). ; affirming 
[1897] 35 Scottish L. R. 404. 

LORD WATSON. — Ayr Harbour Trustees v. 
Oswald {supra), does not appear to me to have any 
application to the circumstances of the present 
case ; and for this reason, that all that was there 
decided was that the undertaking which the 
public trustees were there tendering — an under- 
taking to bind their successors in office in all 
time to come — was one which the House held 
to be beyond their power and amounting 
practically to an abrogation of the rights given 
to those successors by express statutory enact- 
ment. Another question remains behind, which 
1* will not attempt to solve, although Lord 
Blackburn expressed an opinion favourable to 
the appellants upon that, point, and the English 
case of Gonty seems to me to point in the same 
direction. — p. 73. 

lord herschell. — In my view, without 
expressing any opinion upon the determination 
of that case [Gouty's Case], it does not conflict, 
as has been supposed, with Ayr Harbour Trustees 
y. Oswald^ — p. 74. 

Gonty v. Manchester, &c. Ry., explained. 

M‘Evoy G. N. (Ireland) Ry. (1898) [1900] 

2 Ir. R. 325, 335. — Q.B.D. ; affirmed, (1S99) C.A. 

Caledonian Ry. v. Turcan, discussed. 

Clippen’s Oil Co. v. Edinburgh and District 
Water Trustees (1901) 3 Fraser 1113.— court of 
SESSION. 

Lawrenoe v. G. 17. Ry. (1851) 20 L. J. Q. B. 
293 ; 16 Q. B. 643 ; 15 Jur. 652 ; 6 Railw. 
Cas. 656. — Q.B., explained. 

Ware v. Regent’s Canal Co. (1854) 23 
L. J. Ex. 145 ; 9 Ex. 395 ; 7 Railw. Cas. 
780. — EX. : and Croft v. L. & 17. W. Ry. 
(1863) 32 L. J. Q. B. 113 ; 3 B. & S. 436 ; 

9 Jur. (S.S.) 962 ; 7 L. T. 741 ; 11 W. R. 
360. — Q.B., principle ap>plied. 

Lancashire and Yorkshire Ry. v. Evans (1851) 
15 Beav. 322. — M.R., distinguished. 

Todd v. Metropolitan District Ry. (1871) 24 
L. T. 435 ; 19 W. R. 720.— C.P. And see post, 
col 4 1548. 

Croft v. L. & N. W. Ry., applied. 

JEteg. v. Poulter (1887) 57 L. J. Q. B. 138 ; 20 


I L. & 17. W. Ry. v. Smith (1849) 19 L. J. Ch." 
193 : 1 Mac. & G. 216 ; 1 Hall <fc Tw.364 ; 

5 Railw. Cas. 716. — L.C., distinguished. 

East and West India Docks and Birmingham 
Junction Ry. v. Gattke (1851) 20 L. J. Ch. 
217; 3 Mac. & G. 155; 6 TTailw. Cas. 371.— 
TRURO, L.C. 

East and West India Bocks and Birmingham 
Junction Ry. v. Gattke, folio iced. 

L. & 17. W. Ry. v. Smith, not followed. 

South Staffordshire Ry. v. Hall (1851) 20 L. J. 
Ch. 397 : 1 Sim. (N.s.) 373 .— cranworth, v.-C. ; 
S. C. 3 Mac. G. 353 ; 6 "Railw. Cas. 389. — 
TRURO, L.C. 

L. & 17. W. Ry. v. Smith, commented on. 

East and West India Docks, &c. Ry. v. 
Gattke; L. & N. W. Ry. v. Bradley 
(1851) 3 Mac. &: G. 336 : 6 Railw. Cas. 
551 . — truro. L.C. : and South Staffordshire 
Ry. v. Hall, approved. 

Lancashire and Yorkshire Ry. v. Evans (1851) 

15 Beav. 322 .— roaiilly, M.R. 

East and West India Bocks, &c. Ry.. not 

applied. 

L. & 17. W. Ry. v. Smith, held ov er ruled. 
Norfolk (Duke) v. Tennant (1S52) 9 Hare 745 ; 

16 Jur. 39S. — V.-C. 

East and West India Docks, &c. Co. v. 
Gattke, followed. 

L. & 17. W. Ry. v. Bradley, commented on. 
Reg. r. Metropolitan Commissioners of Sewers 
(1853) 22 L. J. Q. B. 234 ; 1 El. &; Bl. 694 ; 17 
Jur. 7S7 ; 1 W. R. 2S6. — Q.B. 

L. & 17? W. Ry. v. Smith, explained. 

East and West India Docks, &c. Co. v. 
Gattke, discussed. 

Reg. *. L. & N. W. Rv. (1854) 23 L. J. Q. B. 
185 ; 3 El. & Bl* 413 ; 18 Jur. 993.— Q.B. : 
erle, * dissenting. 

South Staffordshire Ry. v. Hall (sujwa ) ; East 
and West India Docks, &c. Co. v. Gattke; 
and L. & N. W. Ry. v. Smith, not applied. 
Caledonian Ry. v. Ogilvy (1856) 2 Maeq. 229. 
—H.L. (sc.). 

East and West India Docks, &c. Co. t\ 
Gattke, followed. And see post, col. 1545. 
Bradby and Southampton Local Board, In re, 
(1855) 4 El. & Bl. 1014 (post, col. 1546). 

L. & 17. W. Ry. v. Smith; East and West 
India Docks, &c. Co. v. Gattke; L. & 
17. W. Ry. v. Bradley ; and South Stafford- 
shire Ry. i*. Hall, referred to. 

Read v. Victoria Station and Pimlico Ry. 
(1S63) 32 L. J. Ex. 167 ; 1 H. & C. 826 ; 9 Jur. 
(N.S.) 1061 ; 11 W. R. 1032 .— ex. 

L. & 17. W. Ry. v. Bradley, referred to. 
Hammersmith, &c. Ry. r. Brand (1869) 38 
L. J. Q. B. 265 ; L. R. 4 H. L. 171, 197 ; 21 
L. T. 238.— H.L. (E.) 
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Read v. Victoria Station and Pimlico Ry. 

^ (supra), followed. 

Barber r. Nottingham and Grantham Ry. 
(1864) 33 L. J. C. P. m ? 15 C. B. (N.s.) 726; 
1 0 Jnr. (na) 260 ; 9 L. T. 829 ; 12 W. E. 376.— C.P. 

L. & N. W. Ry. v. Smith (supra). 

'hum fluted or, Abrahams r. London Corpora- 
tion (i808) L. E. 6 Eq. 62;"), 633 (post) ; Brierley 
Hill Local Board v. Pearsall (1884) 9 App. Gas. 
r>95, 601 (post) ; London and Black wall Ey. r. 
Cross (1886) 31 Oh. JD. 354, 367 (post); East 
London R}'., In re, Oliver's Claim { 1 890) 24 Q. B. D. 
507, 511 ; 63 L. T. 147 ; 38 W. E. 312.— C.A. 

East and West India Docks, &c. Co. v. 
Gattke (supra). 

A'ot applied, Maun sell r. Midland Great 
Western (Ireland) Ry. (1863) 32 L. J. Ch. 513 ; 
1 H. & M. 130 : 8 L. T. 347 ; 11 W. It. 768.— 
wood, V.-C. ; referred to, Kicket -v. Metropolitan 
Ey. (1867) L.‘E. 2 H. L. 175, 195 (supra, 
col. 1531) ; dissented from-, Abrahams t\ London 
Corporation (1868) 37 L. J. Ch. 732 ; L. E. 6 
Eq. 625, 633; 18 L. T. 811. — CJ IFFARD, V.-C.; 
Bvierlev Hill Local Board r. Pearsall (1884) 
54 L. J. Q. B. 25 ; 9 App. Cas. 595, 601 ; 71 L. T. 
577; 33 W. It. 56; 49 J. P. 84.— H.L. (E.). 
followed- , London and Black wall Rv. r. Cross 
(1886) 55 L. ,T. Ch. 313 ; 31 Ch. JD. 354, 367 ; 54 
L. T. 309 ; 34 W. E. 201. — C.A. ; distinguished, 
Binninghiim and District Land Co. L. & N. W. 
Ey. (1887) 57 L. J. Ch. 121 .; 36 Ch. D. Oft) ; 57 
L.T. 1 85 ; 36 W. E. 414. — ICE KE WIG II. j. ; (affirmed 
(1888) 40 Ch. D. 26 8; 60 L. T. ’ 527.— G.A.) ; 
referred to, Oliver’s Claim, In re (supra) ; Kitts 
r. Moore k Co., In re (post). And see u Arbi- 
T HATTON, ’’ vol. 1, col. 54. 

Abrahams v. London Corporation (supra), 
explained. 

Starr r. London Corporation (1869) L. E. 7 Eq. 
236 ; 20 L. T. 937.-M.lt. 

Abrahams v. London Corporation, explained. 

Ecclesiastical Commissioners r. Sewers Com- 
missioners (1880) 14 Ch. D. 305 ; 28 W. E. 824. 

maltns, v.-C. — That case decides ddiat where 
there are distinct interests, for instance, in the 
case of landlord and tenant, you cjftinot compel 
the landlord and tenant to go to the same jury ; 
they 3 lave each separate interests, and each may 
have a separate inquiry. Here, having given a 
notice to treat for the four plots of laffd, they 
proceed to summon a jury to assess the value of 
the fee of one of them only. That I restrain, 
because the jury summoned must be a jury to 
assess the value of the whole, and not of any one 
of them. — p. 309. 

Reg. v. Lancaster and Preston Junction Ry. 
(1845) 14 L. J. Q. B. 84 ; 6 Q. B. 759 ; 9 
Jur. 303 ; 3 Rail w. Cas. 724. — Q.B., applied. 

Bradby and Southampton Local Board, In rc 
(post, col. 1546). 

Mylne v. Dickinson (1815) G. Cooper 195 ; 14 
E. E. 243, discussed. 

Kitts r. Moore & Co. (1894) 64 L. J. Q. B» 152 ; 
[1895] 1 Q. B. 253 ; 12 K. 43 ; 71 L. T. 676 ; 43 
W. R. 84.— C.A. 

London and Greenwich Ry., In re, Keeton, 
Ex parte (1835) 4 L. J. K. B. 103 ; 2 
A. & E. 678 ; 4 N. & M. 458 ; 1 H. & W. 
81. — K.B., followed. 

Qorrigall v. London and Blackwall Ey. (1843) 
12 L. J. C. P. 209 ; 5 Man. k G. 219 ; 6 Scott 


(N.R.) 241 a 2 D. (N.S.) 851 ; 3 Railw. Cas. 411. 

— C.P. ; Bradshaw, In re ( post). 

Corrigall v. London and Blackwall Ry. 

Foliotoed, Bradshaw, In re (post) ; referred to 
East and West India Docks, <fcc. Ey. r. Gattke 
(1S51) 20 L. J. Ch. 217 (supra-, col. 1544) ; com- 
mented on. Eeg. v. L. & N. W. Ey. (1854) 23 L. J. 

Q. B. 185 ; 3 El. k Bl. 443 ; 18 Jur. 993. — Q.B. ; 
applied. Mortimer r. South WaLes Rv. (1859) 28 
L. J. Q. B. 121 ; 1 El. k El. 375 ; 5 Jur. (S.s.) 

784 ; 7 W. E. 292.— Q.B. ; d-i sussed, Long Eaton 
Recreation Grounds Co. v. Midland Rv. (1902) 

71 L. J. K. B. S3" ; [1902] 2 K. B.\574 ; 86 
L. T. 873 ; 50 W. E. 693 ; 67 J. P. L— C.A. 

Skerratt v. North Staffordshire Ry. (1848) 17 
L. J. Oh. 161 ; 2 Pii. 475; 12 Jur. 46; 

5 Eailw. Cas. 166. — L.C., followed. 

East and West India Docks, &e. Ey., In rc, 
Bradshaw, In re (1848) 12 Q. B. 562, 575 ; 17 L. J. 

Q. B. 362 ; 12 Jur. 998 ; 5 Eailw. Cas. 527. — Q.B.; 
Pullen v. Liverpool Corporation (post). 

Thorp v. Cole (1835) 5 L. J. Ex. 24 ; 2 
Cr. M. & E. 367 ; 4 Dowl. 437, approved. 
Holdsworth t\ Barsham (1862) 3? L. J. Q. 13. 

145. — q.b. And see post , col. 1551 . 

Bright v. D urn ell (1836) 4 D. P. C.756.— 
ex. ; Cudliffe v. Walters (3839) 2 M. 
k Eob. 232.— COLERIDGE, j. ; and Sker- 
ratt v. North Staffordshire Ry. (supra), 
dismissed and distinguished. 

Shepherd r. Norwich Corporation (1S85) 51 
L. J. Gh. 1050 ; 30 Oh. D. 553, 564 ; 53 L. T. 251 ; 

33 W.^H. 841 .—NORTH, J. 

3£ast and West India Docks, &c. Ry., In re, 
Bradshaw, In re, full aided. 

Holdsworth r. Barsham (supra) ; Pullen and 
Liverpool Corporation, In re (1882) 51 L. J. Q. B. r 
285, 288 ; 46 L. T. 391 ; 40 J. P. 468.— Q.B. 

Reg. v. L. & N. W. Ry. (supra). 

Followed, Bradby and Southampton Local Board, 

In re (1855) 24 L. J. Q. B. 239 ; 4 El. k B3. 1014 ; 

3 C. L. E. 771 ; 1 Jur. (n.s.) 778 ; 3 W. E. 413.— 
q.b. ; Chapman r. Monmouthshire Ry. and Canal 
Co. (1S57) 27 L. J. Ex. 97 ; 2 H. k N. 267, 277.— 

Ex. ; referred to, Read v. Victoria Station, &c. Ey. 
(supra, col. 1544) : applied, Beckett r. MidJainf 
Ey. (1866) L. E. 1 C. P. 241, 247 (post, col. 1548) ; 
referred to. Great Northern and City Ey. r. Tillott 
1902) 71 L. J. K. B. 525 ; [1902] 1 K. B. 874 
supra, col. 1542). 

Mortimer v. South Wales Ry. (supra), 
liefer red to, Read v. Victoria Station, kc. Ey. 
(supra, eol. 1544) ; Long Eaton Recreation 
Grounds Co. r. Midland Ey. (supra). 

Horrocks v. Metropolitan Ry. (1865) 19 
C. B. (N.s.) 139. — C.P. , applied. 

Tanner r. Swindon &c. Ey. (1881) 45 L. T. 
209.— q.b. 

Caledonian Ry, v. Lockhart (1860) 3 Maeq. 

808 ; 6 Jur. (N.s.) 1311 ; 3 L. T. 65 ; 8 
W. E. 373.— H.L. (sc.). 

Distinguished, Bagnall r. L. k N. W. Ey. (1862) 

31 L. J. J. Ex. 480 ; 1 H. k 0. 544 ; 9 Jur. (n.s.) 

254 ; 9 L. T. 419 ; 10 W. E. 802.— EX. CH. ; dis- 
cussed, Stone r. Yeovil Corporation (1876) 45 L. J. 

C. P. 657 ; 1 0. P. D. 691, 703 ; 34 L. T. 8fci ; 

24 W. E. 1073, — C.P.D. (affirmed, C.A* supra-, 
col. 1541) ; Bottomley r. Ambler (IS7S) 38 L. T. 
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545; 26 W. E. 560.— JESSEL, M .n. ^explained 
and not applied, Ke<r. r. Poulter (ISSt) 57 L. J. 
Q. B. 138 ; 20 Q. B. D. 132, 131) : 58 L. T. 534 ; 36 
W. R. 11 7 ; 52 J. P. 244.— C.A. ' 

Caledonian Ry. v. Lockhart, refereed to. 
Holliday r. Wakefield Corporation (1390) 60 
L. J. Q. B. 361 ; [1891] A. 0. SI ; 04 L. T. 1 : 
40 W. E. 121) : 55 J. P. 325.— H.L. (E.). ; affirming 
S. C. no in. Hollidav and Wakefield Corporation. 
In ^ (1888) 57 L. J. Q. B. 620 ; 20 Q. B. D. 600.' 
— C.A. (supra, col. 1538). 

Collins y. South Staffordshire Ey. (18525 21 
L. J. Ex. 247: 7 Ex. 5; 16 Jur. 843.— 
EX., referred to. 

Martin v. Leicester Waterworks Co. (1858) 27 
L. J. Ex. 432 ; 3 H. & X. 463. — POLLOCK. C.B. 
and BRAMWELL. B. 

Martin v. Leicester Waterworks Co., ex- 
plained; 

Newbold and Metropolitan Ey., In re (1863) 
14 C. B. (N.S.) 405.— C.r., applied. 

Rhodes ■/.*. Airedale Drainage Commissioners 
(1874) 43 L. J. C. P. 323 ; L. R. 9 C. P. 508, 
oil ; 31 L. T. 59. — c.P. ; reversed, post. 

Newbold and Metropolitan Ry.. In re, and 
Rhodes v. Airedale Drainage Commis- 
sioners, followed. • 

Harper, Ex parte (1S74) L. R. IS Eq. 530 ; 
22 W. E. 942.— JESSEL, M.R., set aside. 
Harper and (4. E. Ev., In re (1875)44 L. J. Ch. 
507 ; L. E. 20 Eq. 39 ; 33 L. T. 214 ; 23 W. E. 
371.— JESSEL, M.R. 

Dare Valley Ry., In re (1869) L. E* 4 Ch. 
554. — SELW5TN and guffard, L.J.I., fol- 
lowed. 

Rhodes v. Airdtlale Drainage Commissioners 
(4876) 45 L. J. C. P. 861 : 1 C. P. D. 402, 406 : 35 
L. T. 46 ; 24 W. E. 1053. — C.A. ; reversing 45 
L. J. C. P. 337 ; 1 C. P. D. 380.— C.P.D. ; and 
also S. C. supra. 

JESSEL, M.R. — I have before stated my views in 
Harper, Re parte (supra), at great length, and they 
have been published to the profession ; so I will 
not repeat them, but merely say I still adhere 
to them. That being so, what is the state of the 
authorities on the subject ? Now it is very 
jnuch to ^)e regretted that the decision of the 
C. A. in Chancery [ Rare Valley Ry., In re’] was 
not drawn to the attention of the C. P. when they 
gave the decision now under appeal. Of course 
that Court would have been bound by the 
decision of the superior Couyrt. However, it was 
not done, and that decision was made, like my 
own in Harper, Rv parte, in ignorance of the 
existence of any such decision. But really that 
decision ... is conclusive on the point, because 
there it Was decided that, inasmuch as the Lands 
Clauses Act said that the arbitrations under that 
Act are to be submissions, it is sufficient to show 
that they are arbitrations by consent within the 
meaning of the Common Law Procedure Act. 
Against that decision of the superior Court there 
is nothing but the two decisions of the Court of 
C. P. itself, and, therefore, if we are to he guided 
by authority, we ought to decide contrary to the 
view expressed by the Court of C. P., and more 
so, because the decision of the C. A. in Chancery 
is that of a Court of equal jurisdiction with this 
Court, though I am far from saying that in every 
ca?e thi% Court is bound to follow the decision of 
a Court of co-ordinate jurisdiction.— p. SG4. 


Special Case. 

Rhodes v. Airedale Drainage Commissioiiers. 

cow malted on and followed. 

Bidder /*. North Staffordshire Ev. (1878) 4 
Q. B. D. 412 ; 48 L. J. l v >. B. 248 : 40 L.'T. 801 ; 
27 W. R. 540.— C.A. 

brett. L.J. — It seems to me that jn Rlindep^:'. 
Airedale Drainage Commissioners this Court 
held that where the promoters an<l the claimant 
under the Lands Clauses Consolidation Act, ♦ 
1845. have agreed to appoint arbitrators, they 
have agreed to that which is a submission to 
arbitration within the Common Law Procedure 
Act, 1854. s. 5, and that consequently the 
arbitrators or umpire have power to state a 
special case for the opinion of the High Court of 
Justice. Therefore the Q. B. D. had jurisdiction 
to hear and decide upon the special case now 
before us : and it seems to me to follow that 
their decision was an •‘order” within the 
Supreme Court of Judicature Act, 1873, s. 19, 
and that this Court is bound to hear an appeal 
from it. — p. 425. 

B ram wel L and cotton, L.JJ. to the same effect. 

Rhodes v. Airedale Drainage Commissioners. 

A p plied. Warburton r. Haslingden Local Board 
(1879) 48 L. J. C. P. 45 ] . — DENMAN and LIND LEY, 
JJ. ; not applied, Bexley Local Board r. West 
Kent Main Sewerage Board (1882) 51 L. J. Q. B. 
456 ; 9 Q. B. D. 318, 521 : 47 L. T. 192 ; 31 W. R. 
119 ; *46 J. P. 519. — MAX 1 ST Y and WAT kin 
WILLIAMS. JJ. ; referred to , Eeg. (Moore) r. 
Abbqfct (1896) [1897] 2 lr. E. 362, 410.— Q.B.D. 
(affirmed, c.A.) ; Ned’s Point Batterv, In re (1901) 
[1903] 2 Ir. E. 192, 201.— K.B.D. 

East London Union v. Metropolitan Ry. 
(1869) & L. J. Ex. 225 ; L. R. 4 Ex. 309. 
— ex., applied. 

Howell r. Metropolitan District Ev. (1881) 51 
L. J. Ch. 158 ; 19 Ch. D. SOS, 514 ; 45 L.T. 707 : 
30 W. E. 100 — chitty, j. 

East London Union v. Metropolitan Ry. ; 
Howell v. Metropolitan District Ry. ; 
Ferrers (Earl) v. Stafford and Uttoxeter 
Ry. (1872) 41 L. J. Ch. 362 : L. E. 13 Eq. 
524 ; *26 L. T. 652 : 20 W. E. 473.— 
romilly, m.r. ; and Todd v. Metropo- 
litan District Ry. (IS 71) 24 L. T. 435 : 
19 W. E. 720- — c.P., discussed. 

Capetl r. 04. W. Ey. (1882) 51 L. J. Q. B. 601 ; 

9 Q. B. D. 459, 461 ; 47 L. T. 228.— LOPES J. ; 
affirmed, post. 

Todd v. Metropolitan District Ry., distin- 
guished. 

Capell r. CL W. Ey. (1883) 52 L. J. Q. B. 348 ; 
11 Q. B. D. 345, 350 ; 48 L. T. 505 ; 31 W. R. 555.— 
c.A. ; London County Council r. Campbell (1890) 

6 Times L. E. 420. — DAY, J. 

Todd v. Metropolitan District Ry., applied. 

Camochan v. Norwich and Spalding Ry. 

(1858) 26 Beav. 169.— M.R., explained. 

Mercer r. Liverpool, St. Helens and South 
Lancashire Ey. (1903) 72 L. J. K. B. 128 ; [1903] 
K. B. 654 ; 88 L. T. 374 ; 51 W. E. 308 ; 67 
J. P. 77.— C.A. 

Capell v. Gr.W.Ry. (supra), reasons in, applied. 

Loudon County Council r. Campbell (supra). 

Beckett v. Midland Ry. (1866) 35 L, J. 
C. P. 163 ; L.R. 1 C.P. 241 ; 1 H. &E. 189 ; 
12 Jur. (N.S.) 231 ; 13 L. T. 672 ; 14 W. E. 
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393. — C.P. ( and see S. C. supra, col. 1538) ; 
and Fisher v c Pimbley (1802) 11 East 
* 188. — K.B., distinguished. 

Falkingham ■»:. Victorian Ry. Commissioners 
(1900) <19 L. J. P. C. 89'; [1900] A. 0. 452; 82 
L. T. 508. — P.C. 

^ Beckett v. Midland By. (supra'), discussed. 

jC&ng Eaton Recreation Grounds Co. r. Mid- 
land Ry. (1902) 71 L. J. K. B. 837 ; [1902] 2 E. B. 

- 574. — c.A. (supra, col. '5.54(5). 

Bailstone v. York, Newcastle and Berwick 
By. (1850) 19 L. J. Q. B. 404 ; 15 Q. B. 
404 ; 14 Jut. 1021. — Q.B., doubted. 

Richardson r. 8. E. Ry. (1851) 11 C. B. 154; 
20 L. J. C. P. 236. — C.P. ; affirmed, post , mm. 
S. E. Ry. r. Richardson. 

Jervis, c.J. — It seems to me that the words of 
the Act are plain, and that we may fairly hold 
that the words ‘‘in manner herein provided” in 
the 68th section incorporate all the previous pro- 
visions, as if the company themselves were the 
moving party. Looking at the language of the 
38th and 39th sections, I think it plainly applies 
to any case of disputed compensation, and that 
we shall be doing less violence to the words of 
the legislature in so holding, than if we were to 
limit them in the way we are called upon by the 
defendants to do. I quite feel that this view, to 
a certain extent, conflicts with the decision of 
the Court of Q. B. in Rad Intone v. York, <Jv\ Ry. 
But it is to be observed that was not the «ymani- 
inous decision of the Court. — p. 167. 

Bailstone v. York, &c. By., referred Ur. 

S. E. Ry. v. Richardson (1852) 21 L. J. C. P. 
122 ; 15 0. B. 810 ; 16 Jur. 151. — EX. CH. 


Bailstone v. York, &c. By. and Bichardson 
v. S. E.By., held binding. 

Hayward r.. Metropolitan Rv. (1864) 33 L, J. 
Q. B. 78; 4 B. & S. 7S7 ; 10 Jur. (N.s.) 418 ; 9 
L. T. 680 ; 12 W. R. 577. — Q.B. 

Balls v. Metropolitan Board of Works (1866) 
35 L. J. Q. B. 101 ; L. R. 1 Q. B. 337; 
12 Jur. (N.s.) 183 : 13 L. T. 702 ; U W. R. 
370 . — q.b. ; and Hayward v. Metropolitan 
By., referred to. n 

Pearson V. G. N. By. (1S70) 18 W. R. 259 , 
L. It. 7 Q. B. 785, n, — Q.B., explained and 
appro red. * _ _ 

Fit /.hard i n ge (Lord) andG 1 ou coster an d Berkeley 
Canal Co., In re (1872)41. L. J. Q. B. 316 ; L. R. 
7Q. B. 776, 782 ; 27 h. T.196 ; 20 W. R. 800.— Q.B. 

BLACKBURN, J.— If the warrant was issued for 
causing a jury to be summoned the offer which 
had been made would be the filial and conclusive 
offer, and it. would be too late to make another 
offer afterwards. That was in fact the decision 
in . . . Pearson v. (f. JY. Ry. That appears 
to me to have been a right decision, and is what 
I myself should lay down if it were res 
Integra. — p. 320. 

Fitzhardinge (Lord) and Gloucester, &c. 
Canal Co., In re, followed. 

Gray and N. E. By.', In re (1870) f L. J. Q. B. 
818 ; 1 Q. 15. 1). <59(5 ; Hi L. T. 757 ; 24 W. K. /o8. 

quain, J. — The true way of looking at it, and 
I think we are following out the decision in 
Fitzhardinge (Lord) and Gloucester , ^'C. Canal Co., 
In re, is to say that the final offer must be made 
before the arbitration has begun, that is to say, on 
the appointment of the last arbitrator, — p. 820. 
blaokburn, J. to the same effect. 


Pear£? in v. G. N. By. (supra), approved. 
Reg. r? Manley Smith (1883) 53 L. J. Q. B. 
115 ; 12 Q. B. I). 481 ; 32W.R.275. — COLERIDGE, 
C.J. and MATHEW, J. 

Fitzhardinge (Lord) and Gloucester, &c. 

Canal Co., In re (supra), followed. 

Beg. v. Manley Smith, distinguished. 
Lascelles r. Swansea School Board (1899) 69 

L. J. Q. B. 24. 

ridley, J. — In the present case the defen- 
dants, who are the promoters, have made an offer, 
and have done nothing to entitle the plaintiffs 
to say it has been withdrawn. In Fitzhardinge 
(Lord) and Gloucester, %c. Co., In re, ex- 
pressions are to be found in the judgments which 
seem to show that if in that case the second offer 
by the promoters had not been made, the first 
would have been held to be still in existence. 
The decision in Reg. v. Manley Smith turned 
upon a different point. It was there held that, 
inasmuch as the second offer by the promoters 
was not made under sect. 38 of the Lands Clauses 
Act, they could not rely upon it as a “sum 
previously offered ” within the meaning of 
sect. 51. — p. 26. 

Quick v. L. & N. W. By. (1849) 18 L. J. Q. B. 
89 ; 5 Railw. Cas. 20 ; 5 D. & L. 685 ; 13 
Jur. 408.— WIGHTMAN, J. (for ERLE, J.), 
over ruled. 

Gould v. Staffordshire Waterworks Co. (1850) 
19 L. J. Ex. 281 ; 5 Ex. 214 ; 6 Railw. Cas. 586 ; 

I L. M. & P. 264 ; 14 Jur. 528.— EX. 

Morgan v. Smith (1842) 11 L. J. Ex. 379 ; 
r9 M. & W. 427. — EX., applied. 

Ross v. York, Newcastle and Berwick Ry. (1849) 
IS L. J. Q. B. 199 ; 5 D. & L.J395 ; 5 Railw. Cas. 
516.— WIGHTMAN, J. (for ERLE, J.). 

Morgan v. Smith, referred to. 

Holdsworth v. Barsham (1861) 31 L. J. Q. B. 
145. — q.b. ; reversed on one point , nom. Holds- 
worth v. Wilson (post, col. 1551). 

Boss v. York, Newcastle and Berwick By,, 

discussed. 

Metropolitani Ry. Turnham (1863) 32 L. J. 

M. C. 249 ; 14 C. B. (N.S.) 212, 223 ; 8 L. T. 280 ; 

II W. R. 695.— C.P. * ^ 

Metropolitan By. v. Turnham, approved. 
Hayward v. Metropolitan Ry. (1864) 33 L. J. 
Q. B. 73 ; 4 B. & S. 787.— Q.B. (supra, col. 1549). 

Boss v. York, fcc. By. (supra) ; Tennant v. 
Belfast Corporation (1847) 11 Ir. L. R. 
290.— Q.B. ; and Scully v. G. S. & W. By., 
In re (1848) 11 Ir. L. R. 292. — Q. fallowed. 
Metropolitan By. v. Turnham, not followed. 
Owen r. L. & N. W. Ry. (1867) 37 L. J. Q. B. 
35 ; 7 B. & B. 758 ; L. R. 3 Q. B. 54, 59 ; 17 L. T. 
210 ; 16 W. R. 125.— Q.B. 

Tennant v. Belfast Corporation, not applied. 
Andrew to Keenan, In re (1899) [1900] 1 
Ir. R. 33, 39.— PORTER, M.R. 

Owen v. L. & N. W. By., approved. 

Sand back Charity Trustees and North Stafford- 
shire Ry., In re (1877) 3 Q. B. I). 1 ; 47 L. J. 
Q. B. 10 ; 37 L. T. 391 : 26 W. R. 229.— C.A. 

brett, l.j . — Owen v. L. S' bY. W. Ry. decided 
two things. First, the ground on wtoich the 
Courts exercise a jurisdiction in a matter of 
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taxation is that the office of taxin g costs is the 
business of the Court itself: that this office is 
delegated to one of its officers, and that the 
Court has. necessarily, jurisdiction to control 
this delegated authority, and therefore a riffiit to 
review the master’s taxation. SecondlvA that 
although a master of the Court of Q. B. was 
appointed by the legislature to tax the costs 
under the Lands Clauses Consolidation Act, 
1345. the master in the matter of taxation was 
11( $ acting as master, but as a person designated 
by the Act, and, moreover, as the proceedings 
were not proceedings in the Court, there was no 
jurisdiction to review the taxation. I am of 
opinion that these two points were rierhtlv 
decided. — p. 4. 


Owen v. B. & N. W. Ry. and Sandback 
Charity Trustees and North Staffordshire 
Ry.. In re. 

Followed ^ Shrewsbury (Earl) c. Wirral Eys. i 
col. 1552) : not applied, Andrew to Keenan, ’ 
In re (1SD9) [1900] 1 Ir. R. 33, 39.— porter, m.k.' 


Owen v. L. & N. W. Ry., not applied. 
Covington r. Metropolitan District Rv. (1902) 
72 L. J. K. B. 93 ; [1903] 1 K. B. 281. ‘ 238 : 37 
L. T. 049 ; Til W. R. 428. — K.B.D. 


I think it is one which cannot be shown to be 
unsound, although some technical arguments 
may plausibly be advanced against it ; but. it- 
having keen so decided, I think your lordships 
! will do wisely not to dissent fronf that decision. 
— p. 434. 

Metropolitan District Ry. v. Sharpe : Sharpe 
v. Metropolitan District Ry. 
liefer ml to , ►Spencer Metropolitan Board c*f 

Works (1882) 52 L. J. Cli. 249 : 22 Ch. D. 142* 
157 : 47 L. T. 459 ; 31 W. R. 347. — c.A., COTTOX, 
L.J .dissenting ; explained and not applied, G. W’ 
Ry. r. Swindon and Cheltenham Extension Rv. 
(1882) 52 L. .T. Ch. 306 ; 22 Ch. D. 077, 680 ; 47 
L. T. 709 : 31 W. R. 479. — b.A. COTTox, L.J. 
dissenting ; affirmetl (1884) 53 L. 3. Ch. 1075 ; 
9 App. Cas. 787. — h.l. (e!) (supra. col. 1536) ; 
distinguished. (Japoll r. G. W. Llv. (1883) 52 L.J. 
Q. B. 348 : 11 Q. B. D. 315, 350 :*4S L. T. 5u5 : 31 
W. R. 555. — c.A. 

Metropolitan District^ Ry. y. Sharpe, 

explained. 

Shrewsbury (Earl) r. Wirral Rvs. (1895) 64 
L. J. Oh. 851 .) ; [Ls95] 2 (Jli.812. si7 ; 12 It. 546 ; 
73 L. T. 234 ; 44 W. R. 19.— C.A. 


Collis* Claim, Sheffield Waterworks Act, 
In re (1S05) 35 L. J. Ex. 60 ; L. R„ 1 Ex. 
54. — EX., not followed. 

Owen r. L. & N. W. Ry. (1867) L. R. 3 Q. B. 
54, 57 (supra, col. 1550). 

Holdsworth v. Wilson (1863) 32 L. J. Q. B. 
289 : 4 B. & S. 1 ; 10 Jur. (X.S.) 171 ; S 
L. T. 434; 11 W. R. 733.— E*. CH. ; 
re renting, on one point. S. C. nom. i Holds- 
worth V. Barsham Qtvjvra, col. 1550), 
approved. • 

, Metropolitan District Ry. r. Sharpe (1880) 
5 App. Cas. 425 ; 50 L. J. Q. B. 14 ; 43 L. T. 
130 ; 28 W. R. 617; 44 J. P. 716.— H.L. (E.) : 
affirming S. C. nom. Sharpe r. Metropolitan 
District Ry. (1879)48 L. J. Q. B. 325 ; 4 Q. B. D. 
645 ; 40 L. T. 416 ; 27 W. R. 420.— C.A. 

selborxe, L.c. — It appears to me that the 
judgment in Holdsworth v. in Ison may be 
supported upon an intelligible principle. The 
costs are not created by taxation, nor is the 
legal rigijt to recover them created by taxa- 
tion. The right to recover them, is given 
by the statute, the costs have been actually 
incurred, and in other cases of costs which 
are subject to taxation it is not generally 
a condition precedent of a demand, or of 
an action brought upon* a r demand for costs, 
that the costs should have been taxed. “ Settle- 
ment” or taxation is merely a mode of deter- 
mining in a quasi judicial manner, by a minis- 
terial officer of the Court, disputed questions of 
amount when they arise. The action is founded 
upon the right ; and a demand of that which the 
party considers himself entitled to has been 
made. In the action the first question to be 
determined is, has he the right which he claims 
or not ? If he has, it is*possible that there may 
be no question as to the amount ; in that case 
there will be no need of taxation. But if a 
question of amount still remains to be deter- 
mined, the machinery of taxation is convenient ; 
and it is prescribed by the statutes, as subsidiary 
for the purpose of justice, but not as the founda- 
tion of the right. That seems to me to be the 
principle # of the decision in Holdsworth v. Wilson. 

•O.CJ. 


ltxdlev, l.j. — The point decided there 
[Metropolitan District Jig. v. Sharpe'] was that 
a person could bring an action under this statute 
for Iiis costs without going to the taxing master 
at al£ ; but die decision in that case shows that 
the taxing master is not to be treated as an 
ordinary taxing master in an action, but as having 
a jurisdiction imposed or conferred upon him by 
the statute, and which, treating his as an inferior 
Court, he can be compelled to perform cither 
by mandamus* or certiorari , when those are the 
proper remedies. — p. 854. 

lopes, l.j. — T understand those cases [ Given 
v. L. db X. 1C. Jig. and Sandbank Charity Trustees 
and Xorth Staffordshire Jig,, In re (supra!)] to 
come to this, that if [under sect. 1 of the Lands 
Clauses Consolidation Act, i860] the master 
•allows costs to one of the parties where the 
statute does not give them, or disallows them 
where the statute gives them, the Court has no 
power to interfere with the taxation on a motion 
to review, because the master is not acting in 
the matter ex officio as the officer of the Court, 
but as a person named by the Act. — p. 855. 

s» 

Metropolitan District Ry. v. Sharpe. 

referred- to. 

West Ham Union r. St. Matthew’s. Bethnal 
Green (1896) 65 L. J. M. C. 201 ; [1896] A. C. 
477 ; 75 L. T. 286 ; 60 J. P. 740.— H.L. (e.). 

lord macnaghtex. — It has been suggested 
in the course of the argument that the proper 
course in the present case would have been for 
the appellants to have brought an action against 
the churchwardens and guardians for the 
recovery of their costs in this House. They 
would then, it is said, have been within the 
protection of sect. 4 of the [Poor Law (Payment 
of Debts)] Act of 1859. But it is difficult to see 
how such an action could lie. The grounds of 
convenience which induced this House in 
Metropolitan District. Jig. v. Sharpe to follow 
the decision of the Ex. Ch. in Jlo/dsworth v. 
Wilson (supra, col. 1551), would not have any 
application. The Supreme Court cannot sit in 
review on the H. L. The officers of the Supreme 
Court are not competent to deal with costs in 
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Moody Corbett (1866) 35 L. J. Q. B. 161 ; 
L. R. i Q. B. 510 ; 14 W. R. 737.— EX. CH.; 
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this House. It seems to me that the certificate 
of the Clerk of the Parliaments must be a con- 
ditions precedent to an action at law for the 
recovery of costs in the H. L. I do nat think 
that Metropolitan Distriet''Ry. v. Sharp?? can be 
regarded as an authority to the contrary. — 
p. 206. 

Keg. v. London Corporation (1867) L. R. 2 
Q. B. 292 ; 16 L. T. 280.- Q.B., appro rod. 

Sharpe r. Metropolitan District Ry. (1879) 4 
Q. B. D. 645, 649 (supra, col. 1551). 

Reg. v. London Corporation, referred to. 

Reg. v. Stone (1866) 35 L. j! M. C. 208 : 
L. R. 1 Q. Ij. 529 ; 14 L. T. 552 ; 14 W. R. 
791, principle applied. 

Great Northern and City Ry. r. Tillett (1902) 
71 L. J. K. B. 525 ; [1902] 1 K. B. 874; 86 
L. T. 723 ; 50 W. R. 652. — ALVERSTONE, C.J., 
DARLING and CHANNELL, JJ. 


, Compensation by Justices . 

Edmunds on, In re (1852) 17 Q. B. 67 ; S. C. 
nom. Reg. v. Leeds and Bradford Ry., 21 
L. J. M. C. 193 ; 16 Jur. 817. — Q.B., 
distinguished. 

Reg. r. Hannay (1874) 44 L. J. M. C. 27 ; 31 
L. T. 702 ; 23 W. R. 164. 

BLACKBURN, J. — In that case [ Edmondson, 
In re'], the land had been injuriously affected, 
and then instead of the com pany taking steps to 
get the compensation assessed by a jury the 
party interested becomes the actor and sets the 
justices in motion ; but that proceeding is far 
more like a complaint than the present case. 
— p. 29. 

Edmundson, In re, overruled. 

Reg. v. Hannay and Reg. v. Combe (1S63) 
32 L. J. M. O. 67; 11 W. R. 441.— 
mellor, J., referred to. 

Reg. v. Edwards (1884) 13 Q. B. D. 586 ; 53 
L. J. M. C. 149 ; 51 L. T. 586 ; 49 J. P. 117. 
— C.A. 

brett, M.R. — At the time Edmundson, In re, 
was decided, the working of the Lands Clauses 
Act had not become so well known^as it is now. 
If it had been that case would, I think, have 
been decided differently. The time, I think, has 
now come when, upon the* invitation of the 
Div. Court which decided the present &ise, we 
ought, as I for one am prepared to do, to say 
that Edmundson , In re, was wrongly decided. 
— p. 593. 

BOWEN and fry, L. JJ. to the same effect. 

Reg. v. Hannay, referred to. 

Great Northern and City Ry. v. Tillett [1902] 
1 K. B. 874 (supra'). 

4. Superfluous Lands. 

City of Glasgow Union Ry. v. Caledonian Ry. 

(1871) L. R. 2 II. L. (Be.) 160, applied. 

Horne v. Lymington Ry. (1874) 31 L. T. 167, 
171.— Q.B. 

G. W. Ry. v. May (1874) 43 L. J. Q. B. 233 ; 
L. R. 7 H. L. 283 ; 31 L. T. 137 ; 43 W. R. 
141. — H.L. (E.). ; affirming S. C. nom. May 
v. G. W. Ry. (1872) 42 L. J. Q. B. 6 ; L. R. 
8 Q. B. 26. — ex. ch. ; and City of Glasgow 
Union Ry, v. Caledonian Ry., explained. 


reversing in part 34 L. J. Q. B. 166 ; 5 
B. & S. 859. — Q.B., distinguished. 

Hooper ?\ Bourne (1877) 3 Q. B. D. 258 : 47 
L. J. Q. B. 437 ; 37 L. T. 594 ; 26 W. R. 295.— 
C.A. ; affirming , 46 L. J. Q. B. 509 : 2 Q. B. D. 
339 ; 25 W. R. 672. — q.b.d. ; C.A. affirmed , (1880) 
49 L. J. Q. B. 370 ; 5 App. Cas. 1 : 42 L. T. 97 : 
28 W. R. 493 ; 44 J. P. 327.— H.L. (E.). 
bramwell and brett, L.JJ. discussed 

G. W. Ry. v. May. See judgments. * 

COTTON, L.J. — At first sight City of Glasgow 

Union Ry. v. Caledonian Ry. may appear to 
support the argument for the defendants, but 
that case really turned upon the provisions of 
the Lands Clauses Consolidation (Scotland) Act 
as to lands purchased for extraordinary purposes, 
which are very similar to those contained in 
sects. 12 and 13 of the English Act. No doubt 
some remarks are made in the judgments delivered 
in the H.L. which appear to favour the contention 
for the defendants, but it must be recollected that 
they were uttered with .reference to the facts 
before the House, and that it was intended to point 
out that lands purchased by agreement for extra- 
ordinary purposes do not vest ir? adjoining 
owners ; I cannot think that it was intended to 
lay down that lands which might have been taken 
compulsorily cannot become superfluous if they 
have been conveyed to the company pursuant to 
an agreement. ... If the railway company had 
after the expiration of the ten years put up the land 
for sale as superfluous land, that circumstance 
would, in my opinion, be almost decisive against 
them : -and this seems to have been the view of 
Lord Blackburn in Moody v. Corbett; and if 
circumstances which tell against a railway com- 
pany may be looked at, in like manner those 
may be considered which seem to be in their 
favour. — pp. 286, 287. 

G. W. Ry. v. May, explained . 

Betts v. G. E. Ry. (1878) 3 Ex. D. 182 ; 47 
L. J. Ex. 461.— C.A. ; affirmed, (1879) 49 L. J. Ex. 
197 ; 42 L. T. 1 ; 28 W. R. 50 ; 44 J. P. 282.— 

H. L. (E.). 

bramwell, l.j. — I wish to say that in the 
judgment which I pronounced in Hooper v. 
Bourne (supra), X intended to intimately entire- 
concurrence with the decision in G. IT. Ry. v. 
May. I think that in that case the IT. L. laid 
down a correct principle for determining what 
are superfluous lands. — p. 186. 

brett, L.J. — The^qucstion, which we have to 
determine, seems to me to depend upon the 
principle, which in Hooper v. Bourne we con- 
sidered to be the result of G. W. Ry. v. May. 
It follows that we must consider whether upon 
the last day of the ten years if all the facts had 
been known it could have been foreseen that, 
owing to the ordinary development of the rail- 
way or neighbourhood, the land would within a 
reasonable time be required for the purposes of 
the undertaking. — p. 190. 

cotton, l.j. — The decision at which we arrived 
in Hooper v. Bourne was entirely consistent with 
the decision in G. W. Ry. v. May. The principle 
laid down by the H. L. in that case was of course 
binding upon us, and we intended to follow it. 
When Lord Cairns spoke of a survey being made 
at the end of the ten years, for the purpose of 
determining what land at that moment was 
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superfluous, he did not mean that t~e officers of 
the rail way were then to make a siuvey, and to 
decide whether the land was required for the 
purposes of the undertaking ; for in is obvious 
that their decision would in no way be binding : 
what in my opinion Lord Cairns meant, was that 
the expiration of the ten years is the period to : 
which the tribunal is to look, when it has to ; 
decide whether the land in dispute is superfluous ; 
and the tribunal may take notice of facts which 
ha^e since become known for the purpose of 
deciding, whether it could then have been fore- 
seen, that according to the ordinary development 
of the railway and the neighbourhood, the land 
would be required for the purposes of the railway 
within a reasonable time after the expiration of 
that period. — p. 192. 

Cr. W. By. v. May. 

Applied, Hooper v. Bourne (18 SO) 5 App. Cas. 

I, IS {supra) ; discussed. Metropolitan District 
By. and Cosh, In re (1880) -19 L. J. Oh. 277 : 13 
Ch. D. 607, 615 ; 42 L. T. 73 ; 28 W. R. 685 : 44 

J. P. 393.— C.A. BAGGALLAY, LX, doubting; 
Duffy’s Estate, In re ( post) : explained and not 
applied , M'Evoy v. Or. N. (Ireland) Ry. (1893) 
[1900] 2 If. R. 325. — q.b.D. ; affirmed, (1899). 
— C.A. 

Hooper v. Bourne (supra, col. 1554). 
Explained, Betts r. G. E. Ry. (supra) ; not 
applied , Hobbs r. Midland Ry. (1882) 20 Ch. D. 418, 
431 {post) ; referred to, Bayley v. G. W. Ry. (1884) 
26 Ch. D. 434. 456 ; 51 L. T. 337. — C.A. ; applied . 
James v. Lovel (1887) 56 L. T. 739, 742 ; 35 W. R. 
626.— KEKEWICH, J. ; Barnard t*. G. '»£. Ry. 
(post, col. 1557). 

• 

Betts v. Cr. E. Ry., referred to. 

* Metropolitan District Ry. and Cosh, In re 
(1880) 18 Ch. D. 607, 618 (supra) ; Bobbett v. 
S. E. Ry. (1882) 51 L. J. Q. B. 161 : 9 Q. B. D. 
424 ; 46 L. T. 31 ; 46 J. P. 823.— DENMAN, J. 

Metropolitan District Ry. and Gosh, In re. 

Applied, Rosenburg r. Cook (1881) 51 L. J. 
Q. B. 170 ; 8 Q. B. D. 162, 166 ; 30 W. R. 344. 
— C.A. ; discussed, Ware r. L. B. & S. C. Ry. 
11883) 52«iL. J. Ch. 198 ; 47 L. T. 541 ; 31 W. R. 
228. — PEARSON, J.; referred to, Smith and Stott’s 
Contract, In re (1883) 29 Ch. D. 1009, n. ; 48 
L. T. 512 ; 81 W. R. 411.— FEY, J. ; Midland Ry. 
r. Wright (1901) 70 L. J. Ch. 411 ; [1901] 1 Ch. 
738 ; 84 L. T. 225 ; 49 W. R. 474.— BYENE, J. 
“Railway.” 

Astley v. Manchester, Sheffield and Lincoln- 
shire Ry. (1S58) 27 L. J. Ch. 478 ; 2 De G. 
& J. 453 ; 4 Jur. (N.S.) 567 : 6 W. R. 561. 
— CHELMSFORD. L.C., discussed. 

Smith y. Smith (1868) 38 L. J. Ex. 37 : L. R. 
3 Ex. 282. — EX., approved and applied . 
Duffy’s Estate, In re (1896) [1897] 1 lr. R. 
295.— ROSS, J. ; affirmed, (1899).— C.A. 

Coventry v. L. B. & S. C. Ry, (1867) 37 
L. J. Ch. 90 ; L. R. 5 Eq. 104 ; 17 L. T. 
368 ; 16 W. R. 267.— ROMILLY, M.R., 

distinguished. 

Hobbs v. Midland Ry. (1882) 51 L. J. Ch. 320 : 
20#Ch. D. 418*, 428 ; 46 L. T. 270 : 30 W. R. 
516 .— mInisty, J. 


Carington (Lord) v. Wycombe Ry. (1868) 37 
L. J. Ch. 213 : L. R. 3 Ch. 377. — CAIRNS 
and SELWYX, appro red. 

L. & S* W. Ry. r. Blackmore C870) 39 L. J. Ch. 
713 : L. R. 4 H. L. 610, 620 : 23 L. T. 5f»4 : 19 
W. R. 305. — H.L. (e.). ; ranging S. C. no to. Black- 
more r. L. k S. W. Ry. (1868) *38 L. ,1. Ch. 19. — 

STUART, V.-C. ‘ * 

Carington (Load) Wycombe Ry., distin- 

guished. 

Hobbs r. Midland Ry. (1882) 20 Oh. D. 418, 
435 (supra). 

Carington (Lord) v. Wycombe Ry. and Hobbs 
v. Midland Ry,. di sensed. 

Dunhill r. X. E. Rv. (1895) 65 L. J. Ch. ITS ; 
[1896] 1 Ch. 121 : 73 L. T. 644 : 44 W. R. 231 ; 

60 J. P. 228. — c.A. ; reversing W. X. (1895) 
p. 116.— KEKEWICH. J. 

LINDLEY, L.J. — In that case [ Carington {Lord) 
v. 1 Vgcomhe Rg.j the land was obviously land 
not required for the purposes of the railway 
company ; and in that case there was no such 
element as we have to deal with here — that is to 
| say, an Act of Parliament compelling the rail- 
way company to part with the land. With 
regard to Hobbs v. Midland Jig. 1 think the 
view taken by Manistv, J. was right — that if a 
railway company sells land before "the prescribed 
period has expired. pritnCi facie that raises an 
inference that the company does not require the 
land for the purpose of the railway ; but that 
that does not relieve the Court from the necessity 
of enquiring whether the land is in fact required 
or not. If the Court finds, as Manisty, J. found 
in Hobbs v. Midland lig., that the land is 
required, and has nevertheless been sold by an 
ultra rives proceeding, it ought not to infer from 
the sale itself, what is contrary to the fact, that 
the land is superfluous land. Therefore I think 
that that decision was perfectly right, and that 
the principle upon which the decision proceeded 
was also perfectly right. Kekewicli, J. thought 
that Carington {Lord) v. Wycombe Ry. was 
opposed to mHobbs v. Midland R g. ; but, in my 
opinion it is clearly distinguishable from that 
case, and als» from this case. — p. ISO. 

A." h. SMITH and RIGBY, L.JJ. tp the same * 
effect. 

-% 

L.*ft S. W. Ry. v. Blackmore; Blackmore v. 

1. & S. W. Ry. (supra). 

Ref erred to, Deards v. Goldsmith (1879) 40 L. T. 
331. — Q.B.D. : applied , Turner v. Turner (1S80) 14 
Ch. D. 829, 834 ; 42 L. T. 495 ; 28 W. R. 859 ; 44 
J. P. 744. — MALINS. V.-C. ; not applied, Hobbs r. 
Midland Ry. (1882) 20 Ch. D. 418, 436 (supra). 

L. & S. W. Ry. v. Blackmore ( supra ), dis- 
tinguished. 

Macfie ‘i\ Callander and Oban Rv. (1898) 67 
L. J. P. C. 58; [1898] A. C. 270 ; 78 L. T. 598. 
— H.L. (SC.). ; affirming, (1897) 24 Rettie 1156 ; 
34 Scottish Law Reporter 828. 

LORD shand. — I n JBlacltmore's Case it is to 
be observed in the first place that sect. 121 
[Lands Clauses (Scotland) Act, 1845] was the 
section with which the Court had to deal, and 
not the section [sect. 120] with which wc are 
here concerned. In the next place, it appears 
; that in that case both parties were agreed that 
, the land was superfluous, whereas here we have 
the parties directly in controversy upon that 
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subject. ; and in the third place it appears that 
in the case of: Jilachmnre not only had the 
directors taken the view that the land was 
suucM’fiiums — from which, indeed, t-heytdid not 
depart in the litigation -Shut in point of fact 
they had gone on and actually sold the land. 
In those circumstances it appears to me that, 
iliat case can* be of no authority for the present 
ease ; and 1 agree . . . that the Lord Ordinary 
thus attached rather 1.no*great importance to the 
use of the word “ stamping” in the judgment of 
Lord Westlmry, which probably was an expres- 
sion which may be said to have been a little 
stronger than the case required, and which is 
inapplicable to the circumstances here in con- 
sidering the effect of a different section of the 
statute. — p. 66. 

lord Misuse hell to the same effect. 

London School Board v. Smith AW X. (1895) 
37. — KEKEW1CIT, J., followed. 

Barnard r. G. AW Ry. (1902) 86 L. T. 798.— 
KEKEW3CH, .1. * 

L. & S. W. Ry. v. Gomm (1882) 51 L. J. Ch. 
580 ; 20 Ch. 11. 562 ; 46 L. T. 4-19 ; 80 
AW R. 620. — C.A. .TESSEL, JU.Il., Slit J. 
MANN ENT and LINO LEY, L..T.T. : rcrerxi/a/ 7)1 
L. ,J. Ch. 198 ; 45 L. T. 507> ; 30 AW R. 321. 
— KAY, ,T., dirt a (lixntstifid. 

Thackwrav and A'oung’s Contract, In re (1888) 
58 L. ,L Ch.* 72 ; -10 Ch.I). 34 ; 59 L. T. 8ft ; 37 
AW U. 74.— c kitty, ,r. 

• 

L. & S. W. Ry. v. Gomm, dirthu/ukhed. 

Ray r. AWilkcr (1892) 61 L. J.' Q. B. 718; 
[1892] 2 Q. B. 88. — cave, J. See judgment. 
And m : “ Perpetuity” 


LETTERS. 

Pope v. Curl (1741)2 Atk. 342. — H9V. R, n WICK E, 
L.O. : and Thompson v. Stanhope (1774) 
Ambl. 757. — APSLEY, L.C., applied. 

Perceval (Lord) v. Phipps (1813) 2 A T . k B. 
19; 13 R. R. L— V.-O .. disfi/n/u inked. 

Coo r. Pritchard (1818ft 2 Swanst. 402,— 
ELDON, L.C. 

ELDON, li.o. — Lord Havdwicke [in Pope v. 
Curl] says : — “Another objection has been made 
by the defendant’s counsel, that where a man 
writes a letter it is in the nature of a gift to t-lie 
receiver ; but I am of opinion that it is only a 
special property in the receiver ; possibly the 
properly of the paper may belong to him, hut 
this does not give a license to any person what- 
soever to publish them to the world.” If he had 
stopped there, doubt might have been entertained 
whether the receiver was not at liberty to publish 
them to the world, but. ho proceeds, “for, at 
most, the receiver lias only a joint property with 
the writer.” No one can read Thompson v. 
Stanhope, without seeing that this was understood 
at that time to he the doctrine of the Court. ... 
Now I. say, that, if in the case before the V.-C. 
[Pei'eevalv. Phipps], Lady Perceval had given 
to Phipps a right to publish her letters, this case 
is the converse of that ; and that the defendant, 
if he previously had it, has renounced the right 
of publication. — pp. 425, 426, 427. 


Pope vf Curl. See 

Oliver v. Oliver (1861) 11 0. B. (n.s.) 139 ; 31 
L. J. C. P. 4 ; 8 Jur. (n.s.) 512 ; 5 L. T . 287 ; 10 
YW B. 18.— c.r. 

Pope v. Curl, approved. 

Lytton (Earl) r. Levey (188 !) 54 L. J. < !h. 
293 ; 52 L. T. 121.— BACON, V.-C. 

Pope v. Curl, referred to. 

Hennessy r. AVright (1888) 57 L. J. Q. B. 5410 ; 
21 Q. B. L. 509, 512 ; 59 L. T. 323 ; 53 J. P. 52. 
— FIELD and wills, jj. 

Stapleton v. Foreign Vineyard Association 
(1864) 11 L.T. 77 ; 12 AW it. 976.— WOOD, 
V.-C., referred to. 

Hermann Loog r. Bean (1884) 26 Ch. I). 306 ; 
53 L. J. Ch. 1128 ; 51 L. T. 442 ; 32 AW R. 994 ; 
48 J. P. 708.— C.A. COTTON, BOWEN and FRY, 
L.JJ. 

BOWEN, L.J. — I do not. in the least rely upon 
Stapleton v. Foreiyn. Vineyard Association — 
which indeed is not in point — but it seems to 
suggest a modus rirendi in this case, which is 
that the letters should be opened by those persons 
to whose premises they are addressed, but in the 
presence of the appellant, and that they should 
be handed over to him if they appear to relate 
to his own private affairs. — p. 317. 


LIBRARY. 

Atfj-Gen. v. Croydon Corporation (1889) 58 
L. J. Ch. 527 ; 42 Ch. D. 178 ; 61 Jj. T. 291 ; 37 
AW K. 648 ; 53 J. P. 726.— Stirling, J. Super- 
seded by the Public Libraries Act, 1892 (55 k W5 
A T iet. c. 53), s. 3 (c). 


LICENCE. 

Cornish v. Stubbs (1 870) 39 L. J. C. 1*. 202 ; 
L. R. 5 O. P. 334 : 22 L. T. 21 ; 38 AW R. 
547. — C.P., followed. • « 

Mollor r. AWitliins (1874) L. R. 9 Q. B. 400; 
23 AW It. 55.— Q.B. 

Winter v. Brockwell (1807) 8 East 308 ; 9 
R. B. 454, ((.polled. 

riimmer r. Wellington. Corporation (1884) 53 
L. J. P. 0. 104 : 9 Api). Cas. 699 ; 51 L. T. 475 ; 
49 J. P. 116.— P.C. 

Winter v. Brockwell, dixtiny wished. 

Aldin r. Latimer k Co. (1894) 63 L. «T. Ch. 601 ; 
[1894] 2 Ch. 437 ; 8 R. 352 ; 71 L. T. 119 ; 42 
YW R. 453.— STIRLING, J. 

Cocker v. Cowper (1834) 1 C. M. k R. 418 ; 
5 Tyr. 102 .— ex. PL. ; aud Mellor v. 
Watkins, applied. 

Aldin r. Latimer & Co. (1894) (supra). 

Wood v. Manley (1839) 9 L. J. Q. B. 27 : 11 
A. & E. 34 ; 3 P. k D. 5 ; 3 Jur. 1028.— 
Q.B., referred to. 

Salter r. Woollams (1841) 40 L. J. C.f. 14ft; 2 
Man. k G. 650 ; 3 Scott (n.r.) 59. — C.P. 
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Kerrison v. Smith (1807) 66 L. Q.B. 702 : 
[1897] 2 Q. B. 455, 450 ; 77 L. T. 344.— 

LAW RANGE aild COLLINS. J.T. StV 
Wilson /*. Taverner (1901) 70 L. J. Ch. 203 : 
[1901] 1 Ch. 7)78 : 84- L. T. 48. — JOYCE. J. 

Haigh v. Jagger (1S47) 17 L. J. Ex. 110 : 10 
M. & W. 525. — EX., applied. 

Low Moor Co. r. Stanley Coal Co. (1875) 33 
L. T. 430. — EX. ; affirmed. 34 L. T. ISO.— C.A. 


LIEN. 

Bock v.Gorrissen, 29 L. J. Cli. G73 : 6 Jur. (n.S. ; 
547 ; 8 W. B. 488. — M.R. : reversed. (I860) 2 
De G. F. 6c J. 434 ; 30 L. J. Ch. 39 ; 7 Jur. (N.S.) 
81 ; 3 L. T. 424 ; 9 W. B. 209.— L.C. 

Reeves v. Capper (1838) 8 L. J. C. P. 44 ; 5 
Bing. (N.C.) 130 ; 0 Scott, 877 : 1 Arn. 
427 ; 2 Jur. 1007. — C.P., applied. 

Walker r. Clyde (1801) 10 C. B. (N.S.) 381. — 
C.P. ; Donafcl r. Suckling (1800) 35 L. J. Q. B. 
232 ; L. B. 1 Q. B. 585, 001 ; 7 B. & S. 783 ; 12 
Jur. (N.S.) 795 ; 14 L. T. 772 : 15 W. K. 13.— Q.B. : 
Meyerstein r. Barber (1800) 3G L. J. C. P. 48 ; 
L. B. 2 O. P. 38. 52 : 15 L. T. 355.— C.P. : affirmed, 
EX. CH. and H.L. (E.). [See port , » SHIPPING.'”] 
Burdick r. Sewell (1883) 10 Q. B. D. 303 : 48 
L. T. 705. — FIELD, J. (reversed. c.A., but restored, 
h.l. (e.)). [a&v port, *• Shipping (Chapter- 
part y).”] Cochrane v. Moore (1890) 59 L. J. 
Q. B. 377 ; 25 Q. B. I). 57 ; 03 L. T. 153 ; 38 W. B. 
588 ; 54 J. P. 804. — c.A. ; Mills r. Charlesworth 
(1890) 59 L. J. Q* B. 530 ; 25 Q. B. D. 421 ; 03 
L. T. 508 ; 39 W. B. 1.— C.A. ; discussed, Bateman 
r. Green (18G7) Ir. R. 2 C. L. 16(5. — Q.B. 

Alliance Bank v. Broom (1804) 34 L. J. Ch. 
250 ; 2 Dr. & Sm. 289 ; 5 N. B. 09 ; 10 Jur. 
(N.S.) 1121 ; 11 L. T. 332 ; 13 W. B. 12 7.— 

KINDERSLEY, V.-C. 

Referred to, Leask r. Scott (1877) 46 L. J. 
Q. B. 570 ; 2 Q. B. D. 370 ; 30 L. T. 784 : 25 
W. B. 054. — C.A. ; applied, Miles v. New Zealand 
Alford Estate Co. (1880) 55 L. J. Ch. 801 ; 32 
*!h. D. 266 : 54 L. T. 582 ; 34 W. B. 069.— C.A. : 
Beichel r. Oxford (Bishop) (1887) 50 L. J. Ch. 
1023 ; 35 Ch. D. 48, 09 : 50 L. T. 539. — NORTH, J.; 
affirmed, C.A. 

Chapman v. Allen (1632) Cro. Car. 271, 
applied. 

Judson r. Etheridge (1833) 1 C. & M. 743 ; 3 
Tyr. 954 ; 2 L. J. Ex. 300. — EX. 

Chapman v. Allen and Jndson v. Etheridge, 

applied. 

Jackson r. Cummins (1839) 5 M. & W. 342 : 8 
L. J. Ex. 265 ; 3 Jur. 436.— EX. 

Chase v. Westmore (1S16) 5 M. & S. 180 ; 2 
Marsh. 346 ; 17 B. B. 301.— K.B., adopted. 
vScarfe v. Morgan (1838) 4 M. Sc W. 270 ; 1 
H. & H. 292 ; 7 L. J. Ex. 324 ; 2 Jur. 569.— EX. 

Yorke v. Grenaugh (1703) 2 Ld. Baym. 866. 
followed. 

tfaliaqp r. Woodgate (1824) 1 Car. & P. 575 ; 
B. & M. 193.— BEST, C.J. 


Yorke v. Grenaugh and Wallace v. Wood- 
gate, followed. * * 

Bevan /■. Waters (1 828) 3 Car. 6c P. 520 ; M. & 
M. 235.— BEST. C.J. 

Yorke v. Grenaugh ; Wallace v. Woodgate 
and Jacobs v. Latour (1828) 2 M. & P. 
2Ul : 5 Bing.' I3U : 0 L. J. (c\S.) C. P. 243. 
— C.P. , followed. 

Judson v. Etheridge ^ 833) 1 C. & M. 713 : 3„ 
Tyr. 954 : 2 L. J. Ex. 300 .— ex. 

Jacobs v. Latour, distinguished. 

Bevan v. Waters (1828) 3 (.’ar. &; P. 520 ; 
M. A M. 230. — BEST. C.J., approved. 

Scarfe v. Morgan (183s) 4^.\i. & W. 270; 1 
H. & II. 292 ; 7 L. J. Ex. 324. — EX. 

Bevan v. Waters and Scarfe v. Morgan, 
adopted. 

Jackson v. Cummins (1839) 5 M. & W. 342 ; 8 
L. J. Ex. 205 : 3 Jur. 430. — EX. 

Scarfe v. Morgan, referred to. 

Beaumont v. Brengeri (1817) 5 C. P>. 301. — C.P. 

Scarfe v. Morgan, considered. 

Tavlor c. Chester (1809) 10 B. & S. 237 : 38 
L. J.'Q. B. 225 ; L. B. 4 < L >. B. SuO : 21 L. T. 359. 
— Q.B. 

Jackson v. Cummins, followed . 

Forth v. Simpson (1S49) 13 Q.B. 080; 18 L. J. 
Q. B. a 2G3 ; 13 Jur. 1024.— Q.B. 

Somes v. British Empire Shipping Co. (I860) 

„ S H. L. Cas. 338 : 30 L. J. Q. B. 229 ; O 
Jur. (N.S.) 701 : 8 W. li. 707.— H.L. (E.)., 
applird. 

Bruce r. Everson (1883) 1 Cab. k E. 18. — 
STEPHEN, J. • 

Deeze, Ex parte (1748) 1 Atk. 228.— L.C., 
followed. 

Witt. In re, Shubrook. Ex parte (1876) 45 L. J. 
Bk. 118 : 2 Ch. D. 489 ; 34 L. T. 785 24 W. B. 
891.— C.A. 

Green v. Earner (1708) 4 Burr. 2214; 1 W. 
Bl. <>“>1. 

RrplainecL Turner v. Thomas (1871) L. B. 6 
C. P. 010 : 40 L. J. C. P. 271 : 24 L. T. 879 : 19 
W. B. 1170.— C.P. ; followed, Witt, In re ; Sbu- 
brook, Ex parte (1870). — C.A. (supra'). 

CraTwshay v. Homfray (1820) 4 B. <fc Aid. 50 ; 
22 B. B. 618. — K.B., distinguished, 

Fisher v. Smith (187.8) 48 L. J. Ex. 411 ; 4 
App. Cas. 1; 39 L. T. 430: 27 W. B. 113.— 
H.L. (e.) ; affirming (1877) 37 L. T. 18. — C.A. ; 
which had reversed (1870) 34 L. T. 912. — EX. D. 

cairns, L.C. — A case of Crawshay v. Jlomfruy 
was cited, in which there was an additional 
element in the course of business. There a 
wharfinger was in the habit of receiving goods 
upon which he might have had a lien, but the 
course of business was that he parted with the 
goods from time to time, receiving payment at 
the end of every six months or every year for all 
his dues, and it was held that that course of busi- 
ness prevented him from maintaining his right 
of lien. If it had been the course of business 
here for the respondent, not merely to effect 
; these policies, but from time to time to give 
them up as they were effected, and simply to 
stand upon his right to be paid at the end of the 
month, then I can understand that the case 
would be like that I have cited. — p. 413. 
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Franklin v. Hosier (1821) 4 B. & Aid. 841 ; 
„ 28 R. R. 305.— K.B ..followed. 

Westlake, In re, Willoughby, Ex parte (1881) 
16 Oh. D. 004 : 44 L. T. Ill ; 20 W.' E. 985. 
— O.J. 


Limitations 

(STATUTES OP). 

1. Computation of Period. 

2. Application in General. 

8. Personal Actions. 

4. Actions relating- to Land. 

1. Computation op Period. 

Bradfield (or Bamfield) v. Tupper (1851) 21 
L. J. Ex. 6 : 7 Ex. 27. — E X.* followed. 
Rutherford, in re. Brown r. Rutherford (1880) 
49 L. J. Oh. 054; 11 Ch. I). 087; 48 L. T. 
105 ; 28 W. 11. 802.— C.A. 

Rutherford, In re; Brown v. Rutherford. 49 

L. ,1. Ch. 845; 42 L. T. 659.— HALL, V.-C.: 
■reversed, C.A. (supra). 

Trevelyan v. Charter (1885) 4 L. J. Ch. 209.— 

M. R. ; ((/tinned, nom. Charter v. Trevelyan (1844) 
11 Cl. k E. 714 ; 8 Jur. 1015. — fll. (e.). 

Birks v. Trippet (1 GGG) 1 Wins. Saund. 82 ; 

2 Kel. 126 ; 1 Sid. 808, followed, c 
Brown’s Estate, In re, Brown r. Brown (1893) 

02 L. J. Ch. G95 ; [1893] 2 Ch. 800, 305 3 R. 
4G3 ; 09 L. T. 12 ; 41 W. 11. 440. — CHITTY, J. 

Sterndale v. Hankinson (1827) 1 Sim. 393; 
27 R. R. 210.— leach, v.-rC. 

Applied, Berrington r. Evans (1885) 1 Y. C. 
434. — abinger. O.R. ; approved but not applied, 
Bermingham r. Burke (1845) 2 Jo. & Lat. 699 ; 9 
Jr. Eq. 11. 86. — SUDDEN, L.C. ; observed on, Bennett 
v. Barnard (1849) 12 Ir. Eq. E. 229.— beady, L.C. ; 
partly reversing on re-argument, 10 Ir. Eq. R. 
584 ; Manby r. Manby (187G) 3 Ch. L). 101 ; 35 

L. T. 307 ; 24 W. R. 099.— MALINS, V.eC. ; Greaves, 
In re, Bray r. Tofield (1881) 50 L. J. Ch. 817 ; 18 
Ch. 1). 551 : 45 L. T. 4G4 ; 30 W. Ry55.— JESSEL, 

M. R. ; applied, Avchclall r. Anderson (past). 

Berrington v. Evans, distinguished. 
Bermingham r. Burke (supra). c. 

Berrington v. Evans, principle applied. 
Arehdall r. Anderson (1890) 25 L. R. Ir. 433. 
— c itatt erton , v . -c. 

Hemp v. Garland (1843) 12 L. J. Q. B. 134 ; 

3 U. & D. 402 ; 4 Q. B. 519 ; 7 Jur. 302. 
— DENMAN, C.J., followed and approved. 

Reeves r. Butcher (1891) GO L. J. Q. B. 019 : 
[1891] 2 Q. B. 509 ; G5 L. T. 329 ; 39 W. R.626’. 
—C.A. BINDLEY, FRY and LOPES, L.J.T. 

Reeves v. Butcher, discussed. 

Coburn r. Colledge (1897) GO L. J. Q. B. 402 ; 
[1897] 1 Q. B. 702, 707 ; 70 L. T. GOS ; 45 
W. R. 488.— C.A. 

Collinge v. Heywood (1 839) 8 L. J. Q. B. 98 ; 
9 A. & E. 033 ; 1 P. & D. 502 ; 2 W. W. k 
H, 107.— q.b. 

Distinguished, Spark v. Heslop (1859) 28 L. J. 
Q. B. 197 ; 1 El. & El. 503 ; 5 Jur. (N.s.) 730 ; 7 
W. R. 312. — q.b. ; referred to, Blyth r. Fladgate 
(1890) 60 L. J. Ch. 60; [1891] 1 Ch. 337; 03 
L. T. 546 ; 39 W. R. 422.— STIRLING-, J. 


2. application in General. 

Sheldon v. Weld man (or Wildeman) (1 004) 

1 Ch. Ca. 20; 2 Freem. VMS, followed. 
Heath r. Henley (1604) 1 Ch. Ca. 21 ; 3 Ch. 
Rep. 8.— L.c. 

Bolton, Ex parte, Baillie, In re (1834) 3 
L. J. Bk. 22 ; 1 Mont. & Ayr. GO ; 1 Deae. 
k 0. 5GG ; see on re-hearing, S. C. nom. Greenwood, 
Ex parte, Baillie, In re (1834) 3 L. J. Bk. 0, 24 ; 

1 Mont. & Ayr. 65 ; 3 JDeac. <fc C. 398, ,T 

Williams v. Jones (1811) 13 East 439 ; 12 
R. li. 401. — K.B., commented on. 

Don r. Lippmann (1837) 1 01. & F. 1 . — ill. 

Curlewis v. Mornington (Earl) (1857) 20 
L. J. Q. B. 181 ; 7 El. & Bl. 283 ; 3 Jur. 
(N.s.) GG0 ; 5‘ W. li. 200.— EX. ; a/firmed, 
27 L. J. Q. B. 430 ; 4 Jur. (N.s.) 1102 ; 0 
W. R. 082. — EX. CH., applied. 

Swindell r. Bulkeley (1880) 56 L. J. Q. B. 013 ; 
18 Q. B. D. 250, 254 ; 50 L. T. 38 ; 3 Times L. R. 
183.— C.A. 

Murray v. East India Co. (1821) 5 B. k 
Aid. 204 ; 24 R. R. 323. — K.B.^ referred- to. 
Crouch r. Credit Foncier (1873) 42 L. J. Q. B. 
132; L. R. 8 Q. B. 374, 382 ; 29 L. T. 259 ; 21 
W. R. 94G.— Q.B. 

Murray v. East India Co. and Douglas v. 
Forrest (1828) 4 Bing. 080 ; 1 M. k P. 063 ; 
G L. J. (o.S.) C. P. 157 ; 29 R. R. 695.— 
C.P., applied. 

Musurns Bey r. Gadban (1894) 03 L. J. Q. B. 
021 ; [ 1894] 2 Q. B. 352 ; 9 R. 519 ; 71 L. T. 
51 ; If W. R. 545.— C.A. 

Thompson v. Waithman (1857) 26 L. J. Ch. 
134 ; 3 Drew. 028 : 2 Jur. (n.s.) 1080 ; 5 
W. R. 30.— KINDERSLEY, V.-C., adopted *• 
Cornill r. Hudson (1857) 27 L. J. Q. B. 8 ; 8 
El. k Bl. 429 ; 3 Jur. (N.S.) 1257 ; 0 W. R. 
37.— Q.B. 

Thompson v. Waithman, overruled. 

Jackson r. Woolley (1858) 27 L. J. Q. B. 448 ; 
S El. & Bl. 778, 784 ; 4 Jur. (N.S.) 656 ; 0 W. R. 
686. — ex. ch. ; reversing 27 L. J. Q. B. 181 ; 4 
Jur. (N.s.) 409.— q.b. 

Cornill v. Hudson, followed. r ^ 

Jackson v. Woolley, distinguished. 

Pardo r. Bingham (I860) 39 L. J. Oh. 170 ; 
L. li. 4 Ch. 735, 740 ; 20 L. T. 4G4 ; 17 W. R. 
419.— HATHERLEY, L.C. 

Thompson v. Waithman, applied. 

Jackson v. Woolley, referred to. 

Watson v. Woodman (1875) 45 L. J. Ch. 57 ; 
L. R. 20 Eq. 721, 731 ; 24 W.R. 47.— HALL, V.-C. 

Doe d. Jacobs v. Phillips (1847) 10 L. J. Q. B. 
269 ; 10 Q. B. 130; 11 Jur. 092.-Q.B., 
commented on and not followed. 

Garrard f\ Tuck (1849) 18 L. J. C. P. 338 ; 8 
C. B. 231.— C.P. 

Garrard v. Tuck, discussed . 

Melling v. Leak (1855) 24 L. J. C. P. 187 ; 16 
C. B. 652 ; 3 C. L. R. 1017 ; 1 Jur. (N.S.) 759 ; 3 
W. R. 595.— C.P. 

Garrard v. Tuck, approved. 

Doe d. Stanway v. Rock (1842) 4 Man. & G. 
30 ; Car. k M. 549 ; 6 Jur. 266.-C.P., 
considered. r r * 

I Drummond v. Sant (1871) 41 L. J. Q. B. 21 ; 
L. R. 6 Q. B. 763 ; 25 L. T. 419 ; 20 W. R. 1$. 
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IP 

BLACKBURN, J. — Doe. v. Pack. ..i confusedly 
reported ; but- it would seem that the owners of the 
legal fee had held it as trustees for Woolrich, who 
had purchased it from them but failed to pay the 
price ; then Woolrich sold his equitable fee to 
Butler, at an advanced price. It would seem 
probable from the report in Carrington & 
Marshman that Butler actually paid the original I 
price to the owners of the fee. and that they 
became trustees for him only, and that afterwards 
b y some arrangement, not explained in the 
report, Woolrich became tenant at will to Butler, 
not to his trustees, except in so far as by implica- 
tion every trustee may be said to be trustee for 
those who hold under his immediate cestui que 
trust. This understood, the ruling of Patteson, 
J., after consulting Cresswell, J., was in truth no 
more in effect than that where the cestui que 
trust would be barred if his title was legal, his 
trustee is also barred, a doctrine which in no way 
comes in question here, and which has since 
been acted upon in Melting v. Leah (supra').— j 
p. 25. 1 

Doe v. Pock and Drummond v. Sant, applied . 
Sands ^Thompson (1883) 52 L. .T. Ch. 406 ; 
22 Ch. D. 614, 618 ; 48 L. T. 210 ; 31 W. R. 397. 

— FRY, J. 

Drummond v. Sant, approved and applied . 
Warren ft Murray (1894) 64 L. J. Q. B. 42 ; 
[1S94] 2 Q. B. 648 ; 9 R. 793 ; 71 L. T. 458 : 43 
W. R. 3. — C.A. See judgments at length. 

Alderson v. White (1858) 2 De G. & J. 97 ; 

4 Jur. (N.S.) 125 ; 6 W. R. 242,—cran- 
WORTH, L.C. ; reversing 3 Jur. (N.f ) 1316. 
— Stuart, v.-c., approved. 

Bhagwan Sahai r. Bhagwan Din (1890) L. R. 
J.7 Ind. App. 98. — P.C. 

Bhagwan Sahai v. Bhagwan Din, explained. 
Balkishen Das ft Legge (1S99) L. R. 27 Ind. 
App. 58. — P.C. 

Smith v. Clay (1767) Amb. 645 ; 3 Bro. C. C. 
639, n. — CAMDEN, L.C., referred to. 
Hovenden ft Annesley (Lord) (post). 

Smith v. Clay, followed and approved. 

* Campbell v. Graham (1831) 1 Buss. M. 453 ; 

9 L. J. (O.S.) Ch. 234 ; affirmed, mm. Campbell ft 
Sandford (1834) 2 Cl. & F. 429 ; 8 Bligh. (n.s.) 
622 ; 32 R. R. 244. — H.L. (E.). lyndhurst, l.c. 

[The L.C. refers to the fact that at one time 
Lord Alvanley, in Pickering v. Stamford (1793) 

(2 Yes. 272 ; 4 Bro. C. C. 23f£), disapproved of that 
decision, and, on mature consideration, approved 
of its principles.] 

Smith v. Clay, referred to. 

L. C. & D. Ry. ft Bull (1882) 47 L. T. 413.— 
FIELD and STEPHEN, JJ. 

Smith v. Clay, principle applied. 

Allcard ft Skinner (1S87) 56 L. J. Ch. 1052 ; 

36 Ch. D. 145, 186. — C.A. (post, col, 1564). 

Smith v. Clay, referred to. 

Masonic and General Life Assurance Co. r. 
Sharpe (1891) [1892] 1 Ch. 154.— C.A. (post, 
col. 1571). 

. Hovenden v. Annesley (Lord) (1806) 2 Sch. 

# & Lef. 607 : 9 R. R. 119. — L.C., approved. 

Foley ft Hill (1844) 13 L. J. Ch. 182 ; 1 Ph. 


I 399 ; 8 Jur. 347.— LYNDHURST, L.C. ; affirming , 
{ KNIGHT BRUCE, v.-c. : affirmed, (1848) %R. L. 
| Cas. 28.J-H.L. ( e .). And see Banker/’ 

Hovenden v. Annesley (Lord), referred to. 

G wynne ft Gell (1869) 20 L. T. 508. 510.— 
M.R. ; Ship v. Crosskill (1870) 39 ,L. J. C'h. 550 : 
L. R. 10 Eq. 73. 83 ; 22 L. T/315 : 18 W. R.618. 
— M.B. ; Knox r. Gye (1872) 42 L. J. Ch. 234 ; 
L. R. 5 H. L. 656, 674 .-^h.l. (e.) (post, col. 1574); 
Ecclesiastical Commissioners v. N. E. Ry. (1877) 
47 L. J. Ch. 20; 4 Ch. D. 845 : 36 L. T, 174.— 
MAL1NS, V.-C. 

Hovenden v. Annesley (Lord), approved, 
Gibbs v. Guild (1882) 51 L. J. Q. B. 313 ; 9 Q. 
B. D. 59, 04. — C.A. (post, col. 1586). 

Hovenden v. Annesley (Lord), distinguished. 
Cross, In re, Iiarston v. Tenison (1882) 20 Ch. 
D. 109 ; 51 L. J. Ch. 645 ; 45 L. T. 777 ; 30 W. 
ii. 3 1 b. — C.A. 

bag gall AY, l.j. (for tile Court). — The case 
with which Lord Iledesdale was dealing was not 
between cestui que trust and trustee in respect of 
a breach of an express trust committed by such 
trustee, but between cestui que trust and a third 
party, whom it was proposed to treat as a con- 
structive trustee by reason of dealings between 
himself and the express trustee. — p. 124. 

Hovenden v. Annesley (Lord). 

ApqAied, Allcard r. Skinner (1887) 56 L. J. Ch. 
1052 ; 36 Ch. D. 145, 186 ; 37 L. T. 61 ; 36 W. R. 
251. — C.A. ; referred to, Thorne v. Heard (1894) 63 
L. J. Ch. 356 ; [1894] 1 Ch. 599. — C.A. (post, 
col. 1608). ^ 

• 

Hovenden v. Annesley (Lord), explained. 
Charter ft Watson (1898) 68 L. J. Ch. 1 : 
[1S99] 1 Ch. 175 } 79 L. T. 440 ; 47 W. R. 250. 

kekewich, j. — B ut the mortgage deed con- 
tains the policy of insurance, and the question 
arises whether, as regards this policy also, the 
right to redeem is gone. I am asked to say that 
it is gone* mainly on* the ground that the Court 
ought to apply the analogy of the statute ,* and 
reference Has been made to the well-known 
judgment of Lord Redesdale in Hovenden v. 
Annesley (Lord), where he accepts the application 
of the^analogy . . » If I were to attempt to apply 
the statute by analogy, I should be doing some- 
thing quite different from what Lord Redesdale 
did. . . . What Lord Redesdale said was sub- 
stantially this : that, where a statute does not 
purport to bind equitable interests, it cannot be 
applied directly to such interests, but the Court 
will apply it by analogy, and so in dealing with 
equitable interests will treat itself as bound by 
the statute, which in terms only touches legal 
interests. It seems to me to be very difficult 
from that to argue that a statute which applies 
to land shall be applied by analogy to a policy of 
assurance. I do not see my way to act upon any 
such principle. — p. 3. 

Hovenden v. Annesley (Lord), applied, 
McCallum, In re, McCallum r. McCallum 
(1900) [1901] 1 Ch. 143.— C.A. (post, col. 1608). 

Dunne v. Doran (1844) 13 Ir. Eq. R. 545. — 
ex, eq. ; and Brereton v. Hutchinson 
(1853) 2 Ir. Ch. R. 648 ; 3 Ir. Ch. R. 361. 
— m.r. and L.c., not followed . 
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Baker v. Martin (1832) 5 Sim. 3S0 . — shad- 

^visll, v.-c. ; Story y. Gape (1853) 2 Jur. 

'(N-.R.) 70(1. — WOOD, V.-C. ; and Obee v. 

Bishop (1850) 29 L. J. Ch. 1 48 ; \ Do U. 

F.& J. 137, Ml ; 6 ,mr.(N.S.) 132 ; 1 L. T. 

151 ; 8 W. H. 102. — L.JJ., approved. 

Brittlebank v. Goodwin (1868) 37 L. O'. Ch. 377 ; 
li. It. 5 Eq. 54;?, 552 ; 16 W. It. 696. 

GIEPARP, v.-c. — In opposition to this view 
{/V.. tho view taken by the judges who decided 
7) tt /Dio v. Doran, and Brer et on v. Hutchinson , 
that an executor could set up the Statute of 
Limitations against a claim founded on a breach 
of trust by his testator], there are in this country 
the dicta, at all events/ of three eminent judges 
in three different, cases. In Bahor v. 1 Martin the 
V.-C. of England said : 44 The testator was in the 
situation of a trustee for the creditors of the 
bankrupt ; how, then, can the lapse of time, 
either in his lifetime or since his death, affect 
the debt ? M In Story v. Gap* the present Wood, 
L.J.. then V.-C., said: 44 The Statute of Limita- 
tions, of course, never can be set up in a question 
in this Court between a trustee and cestui que 
trad. If this were a simple contract debt or a 
specialty debt of the testator, the executor could 
plead in the one case six years' limitation, in the 
other case (if such a space of time had elapsed) 
twenty years. Hut in the case of a breach of 
trust lie cannot, plead the statute, for his testator 
could not : he must answer as his testator would 
have had to answer.' 5 And in Obee v. D fell op. 
Turner, L.L, said : 44 With respect to the general 
personal estate, 1 am of opinion that it would be 
most dangerous to hold that a demand against the 
assets of a deceased trustee or personal represen- 
tative, in respect of a breach of trust or misap- 
propriation committed by him, is 'barred at- the 
expiration of six years from his death. Courts of 
equity, in dealing with equitable debts, are not 
bournl by the Statute of Limitations, 21 Jac. 1, 
c. 16 ; and although they have in many instances 
adopted a rule grounded on an analogy to that 
statute, they do not extend that, analogy to 
demands arising out of breaches of trust.” It is 
needless to observe, that though this Court is not 
bound by the decisions in Ireland, it would 
always treat them as, and feel them 'I o be, of the 
greatest weight. After much consideration, how- 
ever, I have felt myself unable to follow them ; 
for I think that the. dirt a, Finny almost^say in 
two of the cases the decisions, of the eminent, 
judges in this country, which 1 have quoted, arc 
founded on sounder principles. — p. 382. 

Dunne v. Doran and Brereton v. Hutchinson 

(supra, col. 1564), held overruled. 

Brittlebank v. Goodwin, approved. 

Smit.hr. Cork and Ban don Ky. (1870) Ir. U. 
5 Eq. 05. — C.A. 

Brittlebank v. Goodwin, Obee v. Bishop, and 

Stone v. Stone (1869) 39 L. J. Ch. 196; 

L. It. 5 Ch. 74 ; 22 L. T. 182 : 18 W. E. 

225. — GIFFARD, L.-r., distinguished. 
Metropolitan Bank r. Heiron (1880) 5 Ex. I). 
819 j 43 L. T. 676 ; 29 W. E. 370.— C.A. 

cotton, L.J. — In those cases a person had 
money in his hands upon an express trust. — 
p. 322. 

Brittlebank v. Goodwin, applied . 

1 Burge, In re, Gillard r. La wren son (1887) 57 
L. T. 364 ; 52 J. P. 20. — STIRLING, J. 


Obee v. Jishop (supra), applied. 

Blake, In re, Blake v. Power (1889) 60 L. T. 
663 ; 37 W. E. 441.— KAY, J. 

Spickernell v. Hotham (1854) Kay 669; 2 
W. li. 638.— WOOD, V.-C., applied. 

McGuffie r. Burleigh (1898) 78 L. T. 264.— 

BRUCE, .T. 

Stone v. Stone (supra) and Spickernell v. 
Hotham, dismissed and distinguished. 

Dixon, In re, Haynes r. Dixon (1899) 68 L.*X 
Ch. 689 ; [1899] 2 Ch. 561 ; 48 W.' K. 71. 

BYRNE, J. — In Spickernell v. Hotham the cove- 
nant. was to transfer certain new M. per cent, 
annuities to trustees to hold upon certain trusts ; 
and Wood, V.-C., held that as the trust fund 
never had any existence, he could not assume 
that a person had been paying himself the 
interest of a non-existing fund — that is, the trust 
security never came into existence. In Stone v. 
Stone no trust fund or security had ever come 
into existence, and it was held that the contract 
was simply a legal obligation barred by lapse of 
time. These cases seem to rue to be distinguish- 
able from the present. — p. 692. And. see Eorke v. 
Sherlock (1877) Ir. E. 9 Eq. 510. — V.3. 

Spickernell v. Hotham, applied. 

Dixon, In re. Heynes r. Dixon (1900) 69 L. .T. 
Ch. 609 ; [1900] 2 Ch. 561 ; 83 L. T. 129 ; 48 
| W. E. 665. — c.A., ajiirmintf S. C. supra. 

Salter v. Cavanagh (1838) 1 Dr. & Wal. 66S. 
— PLUNKET, L.C., observed on. 

Charitable Donations Commissioners r. Wy- 
brants (1845) 2 Jo. & Lat. 182, 196 ; 7 Ir. Eq. E. 
580. — f^tr 0-DEN, L.c. 

Salter v. Cavanagh, referred to. 

Charitable Donations Commissioners v. Wy- 
brants, not applied. * 

Pctre r. Petre (1852) 1 Drew. 371. — kinders- 
LEY, v.-c. 

Salter v. Cavanagh and Charitable Donations 
Commissioners v. Wybrants, discussed. 
Vardley r. Holland (1875) L. E. 20 Eq. 42S, 
440 ; 33 L. T. 301.— BACON, V.-C. 

Salter v. Cavanagh. 

Fallowed, Nugent r. Nugent (1884) 15 L. E. Ir. 
321. — pouter, M.R. ; distinguished, Churcher v.* 
Martin (1889) 58 L. J. Oh. 586 ; 42 Ch. D. 312, 
319 ; 61 L. T. 113 ; 37 W.IL 682.— KEKEW1CH, J. 

Salter v. Cavanagh, followed. 

Churcher v. distinguished. 

Patrick r, Simpson (1889) 59 L. J. Q. B, 7 ; 24 
Q. P>. D. 128, 131 ; 61 L. T. 686.— HUDDLESTON, B. 
and STEPHEN, J. 

Salter v. Cavanagh and Patrick v. Simpson, 

distinguished. 

Laccy, In re, Iloyal General Theatrical Fund 
Association r. Kydd (1899) 68 L. J. Oh. 48.8 ; 
[1899] 2 Ch. 149 ; SO L. T. 706 ; 47 W. E. 664. 

STIRLING, J.— The cases of Salter v. Cavanagh 
and Patrick v. Simpson , which were relied on by 
the next of kin, do not appear to me to govern 
the present. Both related to devises of real 
estate, and in neither did anything depend on 
the law applicable to executors. — p. 496. 

Adams v. Barry (1845) 2 Coll. 285.— 
KNIGHT BRUCE, V.-C, 

Applied- , Binns r. Nichols (1866) 35 (t. J. <5b. 
635 ; L. E. 2 Eq. 256, 2G0 ; 14 W. K. 727.— 
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nobth, j* * m ake aB j Davis, In re. 


v. Moore, ijnncjpies 3 


no Trust, r;, +;ff ocraiust me 
taken by the plamtift = limitations might 
an<l to which some statute 
be a defence.— p. *>•■>+• 


CK 220 3 Xt. 508 ; 71 L. T. in 1 > - " " 0 v Mannings (1837) 2 .^1. & <* 

re, Evans. -* fj!*) ^ ^ 

Barker in re Blake, follncetl. 


T"£ T. 581.— C.A., H \. , ! Phillip o r. Munnings 37i 43 . 

[nx^Buxtenv^phen, ^' - j Cadta 17 f^^^oy-BoninbT, m.b. 
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Lacey, In re, Kojal Uenern ^ ^ . 

Davis, In re, Eyans^Moore ; re. 


‘ 1 Edwards v. Warden (lb <*> « B. 669- 

ioKTH. J., n L _ j. I L B . 9 ch. +9‘y.30L.- ch . 713 . i App. 

w «fA i •» . » ; «• «. 

^Trp.ivAViCH, J. __ « * -- v- _ -rtTor/iftn ..referred- \ 


w 'Rael.-KEKEwroH, J. ’ | Edwards* v. Warden oh. 1047; 27 


Association v. Kyda > > gfi) 56 L . ; 

In re, Davies v.Wilhams i^ ^ 633; a 

w'^ 2 182 3 — STlBnlNG, J. ; and Davis, 1 
re,' Evans y. ( ^°°n’ () fi 3 i 2' if E. 95, 100- 
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Petre v. Petre (supra), explained. 

Willis r. Howe (Earl) (1893) 02 L. J. Ch. 
090 ; [1893] 2 Ch. 545.— c.A. {post, ofll. 1608). 

Petre v. Petre, discussed. 

Thorne r. Heard (1894) 03 L. J. Oh. 350; 
[1894] 1 Ch. 599.— c.A. (jwsf, col. 1008). 

Petre v. Petre, applied. 

Arbitration between Astley and Tyldcsley 
Coal Co. and Tvldesiey Coal Co., In re (1899) 
80 L. T. 110. — Bitucjs and kid ley, jj. 

Petre v. Petre, discussed and applied. 
McCallmn, In ro, McCallmn v. McCallmn 
(1900) 70 L. J* Oh. 200; [1901 J 1 Ch. 143.— 
C.A. (post, col. 1008). 

Hodge v. Churchyard (1847) 10 Sim. 71. — 
SHAD WELL, V.-C., followed. 

Dillon y. Cruise (1840) 3 Ir. Eq. R. 70. — 
PLUNKHT, L.C., dinting uished. 

Cunningham v. Foot (1S78) 3 App. Cas. 974 ; 
38 L. T. 889 ; 20 *W. E. 859.— ILL. (IR.). 

CAIRNS, L.c. — It was decided, and the deci- 
sion has always been followed and never 
quarrelled with since, in Hodge, v. Churchyard, 
that a devise of land to pay a sum of money 
to A. B., was a charge, and was not a trust for 
A. 15. And, my lords, the word “ pay ” surely 
cannot mean more than the words Ci well and 
truly pay,” and the words “ well and truly 
pay” must mean simply on condition *jf well 
and truly paying : and therefore, it being estab- 
lished law that a devise to A., “ paying ” a sum 
of money to B. is not a trust, but is a charge, 
it must also be the law that a devise to A. to 
well and truly pay” to B. is not a trust, but is 
a charge : and a devise to A., “•on the condition 
of well and truly paying,” must be a charge and 
not a trust. — p. 989. 

lord o’ haoan, who concurred as to Hodge v. 
Churchyard, said : Great reliance was placed in 
the Court below, and a good deal here also by 
the respondents, upon an Irish case, which is 
very well known and very generally accepted, 
Billon v. Cruise , before Lord Phinket. That 
case was rightly decided, but it appears to me 
to have been wholly different from the case 
before your lordships, and in contrast with it ; 
it appears to me to illustrate and establish the 
true doctrine of the lawful the other side. It 
takes precisely the distinction on whiCh I have 
endeavoured to insist between a charge and an 
express trust, and it indicates the conditions 
necessary to the creation of the latter. . . . 8o 
in Thomson v. Bentwood ((1877) 2 App. Cas. 215. — 
H.L. (Ir.)) . . . there was an express trust beyond 
ail controversy. . . . There we have a trustee 
go nomine — we have a trustee in terms, and we 
have a trustee in effect, but here, on the contrary, 
though as to the annuity there may be a charge, 
there is no trustee eo nomine., there is no declara- 
tion that he takes the land for the special purpose 
of carrying out the trust, and no direction that 
from it the trust shall be worked out and satisfied. 
— p. 990. 

LORD selborne, who also concurred, agreed 
as to Hodge v. Churchyard and distinguished 
Billon v. Cruise.. 

Foot v. Cunningham (1S77) Ir. K. 11 Eq. 300. 
— M.R. ; reversed H.L.(IR.), supra. 

Cunningham v. Foot, principle applied . 

Price u. Phillips (1894) 13 R. 191 (post, 
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col. 157 f) ; Lacey, In re, Boyal General 
Theatrical Fund Association v. Ivydd (1899) 
08 L. J. Ch. 488; [1899] 2 Ch. 149 (supra, 
col. 1500). 

Hindmarsh, In re (1800) 1 Dr. & Sm. 129 ; 

1 L.T. 475 ; 8 W. It. 203.— KIND ERSLEY, 
V.-C., commented on. 

Burdick r. Garrick (1870) L. It. 5 Ch. >233 ; 
39 L. J. Ch. 309 ; 18 W. It. 387. ^ 

hatherley, L.c. — Hindmarsh, In re, depends 
upon the special facts disclosed in the report, 
and, in my opinion, the demurrer could not be 
justified if it had been a simple case of a person 
holding funds expressly for a particular purpose, 
and having the duty cast upon him of holding 
them for the benefit of the person who intrusted 
him with them. In such a‘case of agency I 
apprehend it could not be said that the Statute 
of Limitations was applicable. I do not say 
that in every case in which a bill might be filed 
against an agent the Statute of Limitations 
would not apply, but in all cases where the bill 
is filed against an agent on the ground of his 
being in a fiduciary relation, I think it would 
be right to say that the Statute liSs no applica- 
tion. — p. 240. 

Hindmarsh, In re, applied. 

Bean r. Wade (1885) 2 Times L. 11. 157.— C.A. 

Burdick r. Garrick, applied. 

Gray r. Bateman (1872) 21 W. R. 137. — 
WICKERS, V.-C. ' A nd see post, col. 1571. 

Hindmarsh, In re, approved. 

'Burdick v. Garrick, commented on. 

Watson v. Woodman (1875) 45 L. J. Ch. 57 ; 
L. R. 20 Eq. 721, 731 ; 24 W. R. 47.— HALL, V.-C. 

e 

Watson v. Woodman, distinguished. 

Tucker, In re, Tucker r. Tucker (1894) 63 L. J. 
Ch. 734 ; [1894] 3 Ch. 429 ; 13 R. 141 ; 71 L. T. 
453. — C.A. And see pod , col. 1572. 

Burdick v. Garrick, discussed. 

Kemp v. Westbrook (1749) 1 Yes. sen. 278. 
— hardwicke, L.C., distinguished. 

Banner v. Bcrridge (1881) 50 L. J. Oh. 630 ; 
18 Ch. D. 254, 263 ; 44 L. T. 680 ; W. K. SH ; 
4 Asp. M. C. 420.— kay, J. And see post, col. 1671, 
and “ Mortgage.” 

Burdick v. Garrick, principle applied. 

Exchange Banking Co., in re, Flitcrofffs Case 
(1882) 52 L. J. Ch. 217 ; 21 Cli. P. 519, 525 ; 48 
L. T. 86 ; 31 W. R. 174.— BACON, V.-C. ; affirmed 
with a variation, C.A. ; Bell, In re, Lake r. Bell 
(1886) 56 L. J. Ch. 307 ; 34 Ch. D. 462 ; 55 L. T. 
757 ; 35 W. R. 212.— CHITTY, J. See col. 1571. 

Burdick v. Garrick. 

Referred to, Pooby v. Watson (1888) 57 L. J. 
Ch. 865 ; 39 Oh. P. 178, 185 ; 58 L. T. 943 ; 36 
W. R. 764.— KEKEWICH, J. ; approved , Lyell r. 
Kennedy (post) ; distinguished , Phillips v. Horn- 
fray (1890) 59 L. J., Ch. 547 ; 44 Ch. D. 694, 
701 ; 62 L. T. 897 ; 39 W. R. 45.— STIRLING, J. 
(affirmed, 61 L. J. Ch. 210 ; [1892] 1 Ch. 465 ; 
66 L. T. 657. — C.A.) ; referred to, fcharpe, In re, 
Bennett, In re (post, col. 1571) ; approved. Soar 
v. Ash well ( post, col. 1571) ; distinguished, 
Friend, In re (post, col. 1572) ; refe?wed to, Doyle 
r. Foley (post, col. 1572). 
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Metropolitan Bank y. Heiron (13803 5 Ex 
D. 319 ; 43 L. T. 076 ; 29 IV . R. 370.— 
C.A. 

Not applied , Fitzroy Bessemer Steel. &c Co 
In re (1884) 50 L. T. 144, 147 ; 32 IV, 'R. 475.— 
KAY, J. (compromised, 33 IV. H. 312.— c.A)* 
applied, Lister i\ Stubbs (1890) 59 L. J. Ch 570 • 
45 Ch. 13. 1, 7 : 63 L. T. 75 ; 38 IV. R. 548.— 
STIRLING, J. (affirmed. c.A.) ; referred to, Sharpe, 
In re, Bennett, In re, Masonic and General Life 
Assurance Co. v. Sharpe [or Masonic and General 
Life Assurance Co. Sharpe) (1891) 61 L. J. Ch. 
193 ; [1892] 1 Ch. 154 ; 65 L. T. 806 ; 40 W. R. 
241.— C.A. 


Life Association of Scotland v. Siddal 
(1S61) 3 De G. F. &; J. 58 ; 7 Jur. (n.S.) 
785; 4 L. T. 311 ; 9 IV. R. 541.— L.C. and 
L. JJ., principle applied . 

Evans r. Benyon (1887) 37 Ch. D. 329, 336 * 
58 L. T. 700.— KAY, j. ; rererml C.A. ; Lyell r. 
Kennedy (1889) 14 App. Cas. 437, 463.— H.L. (e.) 
(port, col. 1598). And see Quinton r. Frith 
(1868) Ir. R. 2 Eq. 396, 416. — v.c. 

Life Association of Scotland, explained. 
Gray v?Bateman; Bell, In re. Lake v. Bell 
(col. 1570); and Masonic and General Life 
Assurance Co. v. Sharpe, discussed. 

Soar r. Ashwell [1893] 2 Q. B.390 ; 4 R. 602 ; 
69 L. T. 585 : 42 W. R. 165. — C.A. ; ESHEit, m.R., 
BOWEN and KAY, L. jj. See judgments at length. 


and depends on the proof of his contemporary 
; acts, that time should run in favour of thej»per- 
: son to b<^ charged. In such cases conflicts of 
| evidence are possible omprobable.and to deny to 
’ the person to be charged the shelter or benefit 
of a period of limitation would be obviously 
dangerous and unjust.” An excellent exposition 
of the grounds on which the statute makes a 
special exception in favour of express trusts, the 
existence of which can b? proved by evidence in 
a simple and satisfactory way, and not left to a 
conflict of testimony and, as in the present case, 
to a conflict as to the meaning and effect of acts 
done considerably more than one hundred years 
ago. This case illustrates thp proposition of 
Bowen, L.J. Then he deals with the various 
cases which have occurred, showing that there 
may be a difficulty in fixing the line of demarca- 
tion between express and constructive trusts, 
and then mentions Life Association of Scotland 
v. Siddal. That case does not form an exception 
to the principle of express trusts. It was there 
held that where a trust of land was duly consti- 
tuted by writing, and a person assumed to act as 
trustee under a colour of title in regard to the 
land, there was an express trust within sect. 25, 
and therefore the person could not escape it 
being said, “You were trustee under that docu- 
ment.” That case does not conflict with the 
other authorities, but stands on a sound footing 
of its own. — p. 194. 


Soar v. Ashwell, dictum followed. 

Life Association of Scotland v. Siddal, 

explained. 

Price v. Phillips (1894) 13 R. 191. ^ 

chitty, J. — I take Lord Cairns’ speech in 
Cunningham, v. Font (col. 1569). He says (p. 984) : 
“The land must be vested in a trustee upon 
aft express trust, and then the right of the cestui 
qne trust to bring an action in the manner 
pointed out by the 25th section. There must be 
a trustee in whom the land is vested ; there must 
be an * express trust,’ by which I understand the 
legislature to mean a trust which arises upon the 
construction of the written instrument, not upon 
any inference of law imposing a trust upon the 
conscience ; a trust arising upon the words of the 
instrument itself.” Applying this to the present 
®ase 7 it cannot be said that all that can be found 
in the construction of this instrument, for it is 
plain that no valid trust was created. The 
speech of Lord Cairns in 1878 was subsequent 
to Kindersley, Y.-C.’s well-known exposition in 
j Petre v. Pet re (col. 1568^ which has often 
been deservedly quoted. Then I pass to L.J. 
(then Mr. J.) Kay’s dictum, in Banner v. Berridge 
(col. 1570) in 1881. After quoting the Y.-C.’s 
judgment, the learned judge proceeded to state 
that he did not think that exhaustive. He says 
at p. 263 : “ It probably refers to express trusts of 
land only, which must be in writing.” Then he 
goes on to deal with cases of personal estate. 
That the Y.-C. did not deal with personal estate 
is explained by the fact that he had only to deal 
with real estate under sect. 25 ; that is clear 
from the judgment of Kay, L.J. Then in Soar 
v. Ashwell , the late Bowen, L.J., after saying 
that an express trust can only arise between the 
cestui qne trust and his trustee, and that a con- 
structive trust is to be only made out by circum- 
stances, proceeds to say : “ It is not unreasonable 
in the laffter class of cases, where the liability of 
a stranger to the trust arises from his conduct 


Soar v. Ashwell, applied. 

Rochefoucauld r. Bowstead [1S97] 1 Ch. 196 
(col. 1567) ; Gallard, In re, Gallard, Ex parte 
(1897) 66 L. J. Q. B. 484 ; T1S97] 2 Q. B. 8, 14 ; 
76 L. T. 327 ; 45 IV. R. 556 ; 4 Manson 52.— 
V. williams, c. ; M ; Ardle v. Gaughran (1902) 
[1903] 1 Ir. R. 106.-M.R. 

Soar v. Ashwell, distinguished. 

Friend, In re. Friend \\ Friend (1897) 66 
L. J. Ch. 737 ; [1897] 2 Ch. 421 ; 77 L. T. 50 ; 
46 IV. R. 139. 

Stirling, J. — The defendant there [Burdick 
v. Garrick^ was a solicitor, and the fund in 
respect of which the suit was instituted was 
entrusted to Jiim, not for the purpose of being 
remitted when received to the principal, but for 
the purpose of being employed in a particular 
manner, in the pui^hase of land or stock, so 
that there was much more in that case than the 
ordinary case of sums of money received for the 
principal. That case, however, was commented 
on by Hall. Y.-C., in Watson v. Woodman 
(col. 1570), where he expressed his opinion that 
the case was decided on the special circumstances. 
The recent case of Soar v, Ashieell was also relied 
on ; but in that case the plaintiffs claim was of 
such a nature as could only be asserted in a court 
of equity, and this is pointed out by the M.R. 
at the commencement of his judgment. — p. 744. 

Soar v. Ashwell, referred to. 

Doyle v. Foley (1901) [1903] 2 Ir. R. 95.— 
q.b.d, ; Dixon, In re, Heynes r. Dixon (1900) 69 
L. J. Ch. 609 ; [1900] 2 Ch. 561 ; 83 L. T. 129 ; 
48 IV. R. 60o. — C.A. 

Culliford v. Blandford (1692) Carth. 232 ; 
Comberb. 195 ; Holt 522 ; 4 Mod. Rep. 
129 ; S. C. mm. Calliford v. Blawford, 
Shower 353 ; and Chance v. Adams (1694) 
1 Ld. Ravm. 77, questioned. 

Lookup v. Frederick (1767) 4 Burr. 2018. 
— K.B., followed. 
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Barrett v. Johnson (1836) 2 Jones, 197.— 

• TLX. (ir.), referred- to. 

Dyer r. Best (1866) 35 L. J. Ex. 105 ; L. R. 
1 Ex. 152, 158 : 12 Jur. *T. S. 143 ; 13 L. T. 753 ; 
H W. 11. 336 ; 4 H. & C.‘ 180.— kx. 

Calliford v. Blawford, Lookup v. Frederick 
OnrjirtO- ari d Dyer v. Best, ohaerred on. 

Robinson i\ Ourrev (I SSI) 7 Q. B. D. 465 ; 50 
L. .1. Q. B. 561 ; 45' *. T. 36S ; 30 W. lb 39.— 
C.A. ; rererrirny 6 Q. B. 1). 21 ; 50 L. J. Q. B. 
0 ; 48 L. T. 504 ; 20 W. II. 2S4. — FIELD and 
MAN 1ST Y, JJ. 

Bit AM well, l.j. — ■When I consider that the 
words of the statute of 31 Eliz. c. 5, do not 
include an action by a common informer, I con- 
fess 1 prefer the authority in the Ex. Ch. of 
( klltford v. Blawford, anil the construction 
there put upon the statute in the time of Lord 
Holt to that in the time of Geo. 3 in Lookup v. 
Frederick, and the subsequent case of By or v. Beat. 

BA GG ALLAY, L.,7 % . — The statute of 31 Eliz. c. 5, 
first, limits the action of the Queen to two years, 
and then all <jin tarn actions to one year, and, as 
the L.J. has pointed out. very shortly after the 
Act. it was held that it did not extend to the 
action of a common informer who was not suing 
tjul f tun . That seems to have been dissented 
from in anoi her case, and in the more recent case 
of Dyer v. Beat, the Court of Ex. held that 
81 Eliz. c. 5. extends to a common informer, 
alt-hough lie is not. suing in a qid tarn action, i 
must confess there appears to me to be a great 
deal of force in the reasons given in the judg- 
ment in Jh/er v. Boat, in support of what was 
there held : but. assuming that to be law. it is 
impossible to say that the Goldsmiths’ Company 
[the present plaintiffs] are in the position of 
common informers. — p. 474. 

Robinson v. Currey. 

Dictum commented on, Saunders v. Wiel (1892) 
62 L. J. Q. B. 37 ; [1892] 2 Q. B. 321 ; 4 IU ; 
67 L. T. 2U7 ; 40 W. 11. 594.— C.A. {Sec. “Dis- 
covery ’’) : diatinr/uiaked. Ken cal v r. O'KeeiTe 
(1899) [1901] 2 Ir. R. 89. — Q.B.D. 
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an action on the case, but an action on the 
statute [Limitation Act, 1623J, and Cork and 
Band on By. v. Goode, is relied on for that propo- 
sition. But it is to be remembered that that was 
an action for a statutory debt, and the sole ques- 
tion there was whether that debt was within the 
terms of the Limitation Act, 1623, founded on 
specialty or not. It does not. seem to me that 
the decision in that case really is material to the 
case that we have here to decide. Manic, J in 
that case points out that there is a diffe&nce 
between an action which is given by a statute 
and an action on the statute. The action in that 
case was, as I have pointed out. an action of debt 
on a statute. The present ease, it seems to me, 
is a case of a new duty created of accuracy in 
respect of the preparation and issue of pro- 
spectuses, and an action on the case given to 
those persons who are injured by the breach of 
the duty. — p. 341. 

Scudemore v. White (1687) 1 Vorn. 456. — 
L.C., held overruled. 

Foster r. Hodgson (1812) 19 Ves. 180, 183.— L.c. 

Prior v. Horniblow (1 836) 2 Y . & C. 200. — 
ALDERSON, B., commented on. * 

Adams r. Barry (1845) 2 Coll. 290. — KNIGHT 
BRUCE, V.-C. 

Martin v. Heathcote (1763) 2 Eden 169. — 
L.c. ; and Barber v. Barber (1811) 18 
Yes. 286. — M.R., overruled . 

Robinson r. Alexander (1834) 2 Cl. & F. 717; 
8 Bligll (N.8.) 352.— H. L. (E.). BROUGHAM. L.C. 

Inglis v. Haigh (1841) 10 L. J. Ex. 406 ; 8 
' M. & W. 769 ; 9 1). 1\ O. 817; 5 Jur. 704. 

^ * — EX.; Cottam v. Partridge (1842) 11 
L. J. 0. P. 161 ; 4 Man. & G.271 ; 4 Scott 
(N.lt.) 819. — c.r. ; nnd*Barber v. Barber, 
referred' to. 

Robinson v. Alexander, diaevaaed. 

Tatam r. Williams (1844) 3 Hare 347. — 
W1GRAM, V.-C. 

Inglis v. Haigh, followed. 

Pritchard r. Scott (1855) 3 W. 11. 482.— 
ALDER80N and MARTIN, BB. 


Robinson v. Currey, diaeuaaedr 

Thomson r. Clanmorris (Lord) (1899) (58 L. J. 
Oh. 727; [1899] 2 Oh. 523; 81 L. T. 286; 48 
W. U. 39. 

ICEKEWKJH, ,i. — I looked fit Bob) naon. V. Currey, 
but., though there is a good deal about the party 
grieved, it does not really touch the exact point 
with which I now have to deal. 1 do, however, 
find that the .learned judges in the 0. A. who 
heard that case all of them referred to penalties 
throughout as if they regarded the statute as 
dealing with only penalties or damages in the 
nature of penalties. That seems to me to be the 
right construction. — p. 729. 

Thomson v.Clanmorris (Lord), a, (firmed on thin 
point, but reward on. another point ( poaf). 

Cork and Bandon Ry, v. Goode (1853) 22 
L. J. 0. P. 198; 13 O. B. 827; 17 Jur. 
555 : 1 W. Lb 410.— C .V., followed. 

Shepherd r. Hills (1855) 25 L. J. Ex. 6; 11 
Ex. 55 . — ex. 

Cork, &c. By. v. Goode, dixtinyviahed. 

Thomson r. damn orris (Lord) (1900) 69 L. J. 
Ch. 337; [1900] 1 Ch. 7J8 ; 82 L. T. 277 ; 48 
W. R. 488.— c.A. 

v. WILLIAMS, l.j.— It is said that this is not 


Martin v. Heathcote, Barber v. Barber and 
Tatam v. Williams, explained- and applied , 
Robinson v. Alexander, refer redrio. 

Knox r. Uyo (18721 42 L. J. Ch. 234 ; L. ib 
5 H. L. 656. — H.L. (10.). IIATHERLEY, L.C., dix* 
aenfhy . 

Knox v. Gye. 

Applied, Taylor Taylor (1873) 28 L. T. 189. 
— .tames, L.J. ; referred to, Edwards r, Warden 
(1874) L. R. 9 Ch. 495, 505 (an pm, col. 1568) ; 
explained. No ves r. Crawley (.1878) 48 L. J. Oh. 
112 ; 10 Ch. JD. 31, 38 ; 39 L. T. 267 ; 27 W. R. 
109. — M ALINS, V.-C. ; referred to, Barton t\ North 
Staffordshire Ity. (1888) 57 L. J. Oh. 800 ; 38 
Ch. D. 458, 463 ; 58 L. T. 549 ; 36 W. lb 754. — 
KAY, J. ; explained, Sharpe, In re, Bennett, Lure, 
Masonic and General Life Assurance Co. r. Sharpe 
(1891) 61 L. J. Ch. 193 ; [1892] 1 Ch. 154.— C.A. 
\mpra, col. 1571); diat.inyuiahed, Betjemann r. 
Betjemann (1895) 64 L. J. Ch. 64.1 ; [1895] 2 Ch. 
474. — C.A. ( poat. col. 1586) {.supra) ; referred to. 
How r. Wiuterton (Earl) (1896) 65 L. J. Ch. 832 ; 
[1896] 2 Ch. 626. — C.A. (aupra, col. 1567) : Friend, 
In re. Friend v. Friend (181)7) 66 L. J. Ch. 737 ; 
[1897] 2 Ch. 421 {aupra, col. 1572) ; Bulli Coal 
Mining Co. r. Osborne (1899) 68 L. JaP. C. 49 ; 
[1899] A. C. 351 ; 80 L. T. 430 ; 47 W. Ib 545.— P.C. 


r 
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Barton v. North. Staffordshire By. [supra. 
col. 1574), referred to. 

Smith v. Cork and Bandon By. (187u) Ir. K. 
5 Eq. 65. — C.A followed. 

Severn and Wve and Severn Bridge By., In re 
(189(>) 05 L. J. Ch. 400 : [18%] 1 Ch. 559, 505 : 
74 L. T. 219 ; 44 W. R. 347 ; 3 Manson 90.— 
ROMER, J. 

Smith v. Cork, &c. By. and Cornwall 
Minerals By., In re (1897) 06 L. J. Ch. 

• 501 ; [1897] 2 Ch. 74 ; 70 L. T. S32 ; 40 
W. R. 5 ; 61 J. P.345, 535. — v. WILLIAMS. 
J., applied. 

Severn and Wye and Severn Bridge By., 

In re, discussed. 

Drogheda Steam Packet Co., In re [1903] 1 
Ir. B. 512, 515 .— porter, ar.it. 

Roberts v. Bead (1812) 16 East 2L5 ; 14 
B. B. 335. — K.B., observed upon . 

Blakemore r. Glamorganshire Canal Co. ( 1829} 
3 Y. & J. (50 ; a ftirmed, (1831) 1 01. ¥. 2(52 : 5 

Bligh 547; 1 Mvl. & K. 170.— H.L. (e.). ; S. C. 
(1832) 2 L. J. Ch. 95 ; 1 Myl. & K. 154 ; 36 B. R. 
289. — BROUGHAM , L.C. 

hullock. b. — I n that case, surveyors of a 
road had undermined a wall, which did not fall 
until more than three months had elapsed, within 
which time, by the statute 13 Geo. 3, c. 78, s. 81. 
actions must be commenced for anything done or 
acted in pursuance of the Act. The action was 
not commenced until the wall had fallen, and it 
was contended that the action was too late, 
because the act done was the undermining of the 
wall. The Court of K. B., however, decided (I 
shall say with great submission, most properly, 
and the principle can hardly be contro veiled), 
that the (j vat amen of the action (in the language 
of the learned lord*who at that time presided in 
that Court), did not commence until the falling 
of *tlie wall. I am quite aware that in a case in 
* the Court of C. P., of Sutton v. Clarhe (1 Marsh. 
429 ; 6 Taunt. 29, n.), Gibbs, C.J., did, in one 
part of the argument, say that he thought he 
should have had great difficulty, as one of the 
members of the Court, to have acceded to that, 
decision ; he said it was a. strong case. But I 
think it may be collected from the subsequent 
observations in the remaining part of the report, 
that the Jearned judge did recognise the 
decision, and seemed to think no other decision, 
under the circumstances, should be come to. 
Assuming that it was a sound one, which it 
appears to me to be, it goes a long way to show 
that you cannot sustain this action for the 
several injuries which occumd at the different 
intervals during the last two years, but arc con- 
fined to the injuries sustained during the six 
months preceding the commencement of the 
action. — p. 73. 

Roberts v. Bead, distinguished. 

Nicklin v. Williams (1854) 23 L. J. Ex. 335 ; 
10 Ex. 259 ; 2 C. L. R. 1304.— EX. 

Roberts v. Bead, referred to. 

Mitchell r. Barley Main Colliery Co. (1884) 
53 L. J. Q. B. 471 ; 14 Q. B. D. 125, 136 : 32 
W. R. 947 : 4S J. P. 828.— C.A. ; affirmed, H.L. (E.). 
See “ Mines and Minerals.” 

3. Personal Actions. 

Acknowledgment. 

£aillie v. Inchiquin (Lord) (1796) 1 Esp. 
4:So?7ield overruled. 


1 Whippy v. Hillary (1832; 1 L. J. Q. B. 168 ; 

3 B. & Ad. 399 ; 5 Car. & P. 2t'9 ; 37 R. R. 
450. — K.R.. followed. ° 

Boutled^e #*. Ramsay (1838) 7 L. J. Q. B. 
156: 8 A. A E. 221 ; 3 P. 319 : 1 W. W. &H. 
232 ; 2 Jur. 789. — Q.B. 

DENMAN, CM. — In Bad lie. v. Inch apt hi {Lord) 
it was certainly held by Lord Ktsivnii that a 
letter from the defendant, referring the creditor 
to his trustee, was a suffiflieut acknowledgment. 
But Whippy v. Hillary decides that a lerter 
containing such words is notan acknowledgment 
in writing signed by the party chargeable thereby, 
within 9 Geo. 4, o. 14 ; and that case governs 
the present. — p. 223. 

A’ Court v. Cross (1825) 3 Bine. 329: 11 
Moore 198 ; 4 L. J. (o.s.) C. P. 79.— C.P., 
approved. 

Tanner v. Smart ("1827') 6 B. & 0. 603 : 9 D. & It. 
549; 5 L. J. (o.s.)' K. B. 218: 30 R. It. 461.— 
K.E. See post. cols. 1577. 1578. 

Yea v. Fouraker (17605 A Burr. 1099; and 
Thornton v. Illingworth. (1S245 2 B. to C. 
824 ; 4 D. to It. 545 : 2 L. J. (o.s.) K. B. 
175. — K.B.. held overruled. 

Tanner v. Smart, followed. 

Bateman /*. Finder *'1842) 3 Q. B. 574 : II L. J. 
Q. B. 281 ; 2GA IK 790.— Q.B. 

DENMAN. C.J. — Tea v. Fouraher is acknow- 
ledged as an authority* in Thornton v. Ulhuj- 
ivarth. Jmt the judges distinguish it from that 
case. Tea v. Fouraher was lightly decided, if, 
as Baylev and Holrovd, JJ.. lay it down in the 
subsequent case, the Statute of Limitations takes 
effect upon the ground, that after a certain time 
it shall be presumed that the debt has been 
discharged. F#r, if that be so, an acknowledg- 
ment made at any time will rebut that presump- 
tion. But in Tanner v. Smart , the earlier cases 
were revised, and the doctrine as to presumption 
of payment repudiated ; and it was held that, to 
prevent the operation of the statute, a distinct 
promise was necessary. — p. 575. 

Thornton v. Illingworth, observed on. 

Slator r. Trimble (1861) 14 Ir. C. L. B. 342. — 
Q.B. 

Tanner v. Smart, principle stated and 
approved. 

Hart v. Prendergast (1845) 15 L. J. Ex. 223 ; 
15 M. & W. 741.— EX. 

Tanner v. Smart, referred to. 

Smith r. Thorne (1852) 21 L. J. Q. B. 199 ; IS 
Q. B. 134 ; 16 Jur. 332.— EX. CH. 

Partington v. Butcher (1806) 6 Esp. 66, 

held overruled. 

Goate t. Goate (1856) I H. & N. 29.— EX. 

BRAMWELL, b. — Since Tanner v. Smart , 
Partington v. Butcher cannot be considered 
law. — p. 31. 

Smith v. Thorne, applied. 

Backham r. Marriott (1857) 26 L. J. Ex. 315 : 

2 H. & N. 196 : 3 Jur. (N.S.) 495 5 W. R. 572. 

—EX. CH. 

Tanner v. Smart and Smith v. Thorne, 

referred to. 

Backham v. Marriott and Hart v, Prender- 
gast (supra'), explained. 

Sidwell r. Mason (1857) 26 L. J. Ex. 407 ; 2 
H. & N. 306 ; 3 Jur. (N.s.) 649 ; 5 W. B. 72.— EX. 

MARTIN, B. — Ttachha.ni v. Marriott and Hart, 
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v. Prendergast were decided on the plain prin- 
ciple that the expression of a hope is no 
promise. — p. 408. 

Smith y. Thorne (supra), applied *' 

Everett v. Robertson (1858) 28 L. J. Q. B. 23 ; 
1 El. & El. 16 ; 4 Our. (N.s.) 1083 ; 7 W. R. 9.— 
Q.B. ; Ohasemore r. Turner (1875) L. R. 10 Q. B. 
500, 507 ( pdf). 

Hart y. Prendergast (supra), referred to. 
Ohasemore r. Turner (1875) L. 11. 10 Q. B. 
500, 51!) (port) ; Mowbray r. Appleby (1890) SO 
L. T. 805. — BUC.KNILL, J. 

Sidwell v. Mason (supra), referred to. 
Godwin r. Culley (1S59) 4 H. & N. 373.— EX. 

Sidwell y. Mason, adhered to. 

G-odwin v. Culley, applied. 

Cornforth r. tfmithard (1859) 29 L. J. Ex. 
228 : 5 H. & N. 13 ; 8 W. R. S.— EX. 

Sidwell v. Mason, followed. 

Ohasemore v. Turner (post). 

Godwin v. Culley, considered. 

Stamford Banking Co. r. Smith (1S92) 61 
L. J. Q. B. 405 ; [1892] 1 Q. B. 765.— C.A .(post, 
col. 1579). 

Cornforth v. Smithard (supra), discussed. 
Ohasemore r. Turner (post) ; Firth r. Slingsby 
(post, col. 1578). 

Prance v. Sympson (1854) Kay 67^ ; 18 
Jur. 929. — wood, v.-c., explained. 

River Steamer Co., In re, Mitchell’s "Claim 
(1871) L. R. 6 Ch. 822 ; 25 L. T. 319 ; 19 W. R. 
1130.— JAMES and HELLISH, L.JJ. ; Banner r. 
Berridge (1881) 18 Oh. 254, 270 (jwst, col. 1578). 

Prance v. Sympson, applied. 

Quincey r. Sharpe (post, coL 1578). 

Collis v. Stack (1857) 26 L. J. Ex. 138 ; 1 II. 
& N. 605.—: pollock, c.B. and martin, b., 
and Philips v. Philips (1844) 13 L. J. Ch. 
445; 3 Hare281.— -wiukam,v,-c ., followed. 
Fearn v. Lewis (1830) 6 Bing- 349 ; 4 M. & 
P. 1 ; 8 L. *1. (O.S.) C. P. 95 ; 31 R. R. 
43*1. — C.P., distinguished. ~ 

Lee v. Wilmot (1866) 35 L. J. Ex. 175 ; 
L. R. 1 Ex. 364 ; 4 II. & C. 469 ; 12 Jur. 
(N.s.) 762 ; 14 L. X. 627 ; 14 W. R. 993. 
— EX., discussed, 

Ohasemore r. Turner (1875) 45 L. J. Q. B. 66 : 
L. R. 10 Q. B. 500 ; 33 L. T. 323 ; 24 W. R. 70. 
— EX. on. COLERIDGE, C.J., dissenting. 

Fearn v. Lewis, referred to. 

Mowbray r. Appleby (1899) SO L. T. 805.— 
BUCKNILL, J. 

Lee v, Wilmot, referred to. 

Firth r. Slingsby (post, col. 1578). 

Lee v. Wilmot, approved. 

Green r. Humphreys (1884) 53 L. J. Oh. 625 ; 
26 Ch. D. 474 (post, col. 1578). 

Tanner v. Smart {supra, col. 1576), referred to. 

River Steamer Co. , In re, Mitcheli’s Claim, 

applied. 

Morgan r. Rowlands (1872) 41 L. J. Q. B. 187 ; 
L. R. 7 Q, B. 493 ; 26 L. T. 855 ; 20 W. R. 726. 
—BLACKBURN and HANNEN, JJ. 

Tanner v. Smart, followed. 

Ohasemore r. Turner (supra). 
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Tannefc v. Smart, approved. 

Mitchell’s Claim and Ohasemore v. Turner, 

applied. 

Quincey v. Sharpe (1876) 45 L. J. Ex. 347; 

1 Ex. D. 72 ; 34 L. T. 495 ; 24 W. R. 373 .— ex. d. 

Tanner v. Smart and Mitchell’s Claim, 

referred to. 

Ohasemore v. Turner, explained. 

Sheet (or Skeat) r. Lindsav (1877) 46 L. J. Ex. 
249 ; 2 Ex. I). 314 ; 36 L. f. 98 ; 25 W. R. 322. 
— CLEASBY, B. c 

Ohasemore v. Turner, principle applied. 
Meyerhoff r. Froelich (1878) 3 C. P. D. 333, 
337.— DENMAN, J. ; affirmed , 48 L. J. C. P. 43 ; 4 
C. P. I). 63 ; 39 L. T. 620 ; 27 W. R. 258.— C.A. ; 
Mowbray r. Appleby (1899) 80 L. T. 805. — 
BUCKNILL, J. 

Mitchell’s Claim, commented on. 

Banner v. Berridge (1881) 50 L. J. Ch. 630 ; 
IS Ch. D. 254, 272 (supra, col. 1570). 

Tanner v. Smart, approved. 

Green r. Humphreys (1884) 53 L. J. Ch. 625 ; 
26 Ch. D. 474, 479 (post). 

Mitchell’s Claim, referred to. 

Tanner v. Smart, applied. * 

Bethell, In re, Bethel! v. Bethell (1887) 56 L. J. 
Oh. 334 ; 34 Ch. D. 501, 565 ; 56 L. T. 92 ; 35 
W. R. 330.— STIRLING, J. 

Tanner v. Smart, referred to. 

Hollingsliead, In re, Hollingshead v. Webster 
(1888) 57 L. J. Ch. 400 ; 37 Ch. D. 651, 657 ; 58 
L. T. 75S ; 36 W. R. 660.— C HITT Y, J. ; Green r. 
Humphreys (post) : Stamford Banking Co. v. 
Smith (post, col. 1579). 

Mitchell’s Claim and Tanner v. Smart, 

referred to. • 

Firth * v. Slingsby (1888) 58 L. T. 4SL — 

STIRLING, J. 

Tanner v. Smart, followed. 

Rogers r. Quinn (i 889) 26 L. R. Ir. 136. — 
PALLES, C.B. , DOWSE, B. and ANDREWS, J. 

Mitchell’s Claim, referred to. 

Skeet (or Skeat) v. Lindsay and Quincey v. 
Sharpe [supra), followed. 

Ourwen v. Milburu (188!)) 42 Ch. I). 424 ; 38 
W. R. 49.— NORTH, J. ; affirmed , C.A. 

Morgan v. Rowlands {supra, col. 
dictum . ex pin Ined. 

Green r. Humphreys (1884) 2(5 Oh. 1). 474 ; 53 
L. J. Ch. 625 ; 51 L. f. 12.— C.A. ; reversing (1883) 
23 Oh. D. 207 ; 52 L. J. Ch. 659 ; 48 L.*T. 479. 

—POLLOCK, B. * • 

cotton, L.J. — Something was said in argument 
about an expression used by Lord Blackburn in 
Morgan v. Rowlands that the acknowledgment 
must be such that a promise may be inferred in 
fact and not merely implied in law. There was 
a discussion as to what that- meant. In my 
opinion it is not necessary for the present purpose 
to decide that ; but what 1 think the learned 
judge must have meant was this, that an acknow- 
ledgment is not sufficient if it merely admits a 
state of circumstances from which a promise to 
pay would be implied by law, as, for instance, 
when goods are sent to a man at his request, 
without any express contract, and the law implies 
an obligation to pay. What I think we must find 
from the writing is not merely an acknowledg- 
ment of such a state of circumstances as* will 
throw a duty upon the writer to pay*but words 



1579 


LIMITATIONS (STATUTES OP). 


1580 


of such a character that you may reasonably 
infer from the words a promise to pay. It may 
be put in this wav. that on a fair construction of 
the language there must be an acknowledgment 
of the claim as one which is to be paid by the 
writer. — p. 478. 

bowen, L.J. — It is clearly settled that to take 
a case out of the statute there must be an ac- 
knowledgment or a promise to pay, and that 
where there is a clear acknowledgment that the 
debt is due from the person giving that acknow- 
ledgment a promise to pay will be inferred. 
That was laid down by Lord Tenterden in Tanner 
v. Smart (supra), and the proposition, as Kelly, 
C.B. said in Quince y v. Sharpe, (supra), has 
never been disputed, and it has been re-stated 
over and over again in all the Courts. Now. 
first of all, the acknowledgment must be clear in 
order to raise the implication of a promise to 
pay. . . . Secondly, supposing there is an 
acknowledgment of a debt which would, if it 
stood by itself be clear enough, still, if words are 
found combined with it which prevent the possi- 
bility of the implication of the promise to pay 
arising, then the acknowledgment is not clear 
within the meaning of the definition; because, 
not merely is there found in the words something 
that expresses less than a promise to pay (which, 
as Lord Bramwell pointed out in Lee v. Wilmot 
(supra, col. 1577), will not necessarily put an end to 
the implication of the promise to pay), but because 
' the words express the lesser in such a way as to 
exclude the greater. — p. 479. pry, l.J. concurred. 

Green v. Humphreys, referred to. 

Firth v. Slingsbj 7, (18SS) 5S L. T. 481, 484. — 
, STIRLING, J. ; Cur wen r. Milburn (supra, 
"col. 1578). 

Morgan v. Rowlands (supra), applied . 

Sims v. Brutton (1850) 20 L. J. Ex. 41 ; 
o Ex. 802. — ex., referred to. 

Somerset, In re, Somerset v. Poulett (Earl) 
(1894) 63 L. J. Ch. 41 ; [1S94] 1 Ch. 231 : 7 It. 
34 ; 69 L. T. 744 ; 42 W. R. 145.— C. A. 

Morgan v. Rowlands, distinguished. 

Green v. Humphreys, referred to. 

Brew v. Brew (189S) [1899] 2 Ir. R. 163.— 

Q.B.D. 

Morgan, v. Rowlands, referred to. 

"Lindsay i\ Maguire [1899] 2 Ir. R. 554. — 

GIBSON, J. 


Ex. 172 ; 8 Car. A P. 246 ; 1 H. & H. 100 ; 2 Jur. 
619. 

ABINGEE. C.B.— The decision in Lloydy. 3L?u~d 
amounted to no more than this, that the judge 
was wrong in the interpretation he pur upon the 
letter given in evidence, and therefore he should 
have left, it to the jury. — p. 405. 

parke. B. — I have always acred on that 
authority in the case of an obscure ami doubtful 
document, but I have always disapproved it. 
The course I have taken i& to express mv own 
opinion, and then to take that of the jury, in 
order that, if they differed with me, the opinion 
of the Court might be fairly taken on the ques- 
tion whether the document should be left to the 
jury. But if I am called upon to give an opinion, 

I think Lloyd v. J found is not law. — p. 406. 

Kennett v. Milbank (1*31) 1 L. J. C. P. * ; 
8 Bing. 38 ; 1 j\L k S. 108.— C.p., con- 
sidered. 

Leclimere r. Fletcher (1833) 1 Cr. & M. 623 ; 
3 Tyr. 450 ; 38 R. R. 6*8. — EX. See judgment. 

Leclimere v. Fletcher and Dickenson v. 
Hatfield (1831) 5 Car. & P. 46 ; 1 m! 
tV: Rob. 141. — K.B., applied. 

Edmunds r. Downes (1834) 3 L. J. Ex. 98 ; 2 
Cr. & 21. 459; 4 Tyr. 173: 39 R. R. 813.— EX. 
And see post. 

Lechmere v. Fletcher, followed. 

Bird r. Gammon (1837) 6 L. J. C. P. 258 ; 
3 Biug. (n.c.) 883 : 5 Scott 213 : 3 Hodges 224. 
— c.p. 

Kennett v. Milbank ( supra ), held overruled. 
Hartley r. Wharton (1840) 9 L. J. Q. B. 209 ; 

II A. k E. 934 ; 3 P. & D. 529 : 52 R. R. 547. 

— Q.B. p 

Hartley v. Wharton, followed. 

Harris r. Wall (1847) 16 L. J. Ex. 270 ; 1 Ex. 
122 .— ex. 

Lechmere v. Fletcher (supra'), followed. 
Blyth v. Fladgate (1890) 60 L. J. Ch. 66 ; 
[1891] 1 Ch. ‘^37 ; 63 L. T. 546 : 39 W. R. 422 ; 
7 Times L. R, 31.— stirling 9 J. 

Hartley v. Wharton and Edmunds v. 
Downes, applied. 

McGuffie v. Burleigh (1S98) 78 L. T. 264.— 
BRUCE, J. 


Foster v. Dawber (1851) 20 L. J. Ex. 385 ; 
6 Ex. 839 .— ex. 

1 Referred to, Abrey r. Crux (1869) 39 L. J. C. P. 
9 ; L. R. 5 C. P. 37, 44 ; 21 h3T. 327 ; 18 W. R. 
63.— C.P. : Morgan r. Rowlands (supra, col. 1577) ; 
applied, Somerset, In re (supra). 

Clark or Clarke v. Hooper (1S34) 3 L. J. 
- C. P. 159 ; 10 Bing. 4S0 ; 4 M. & Scott 
353 ; 38 R. R. 508. — C.P., referred, to. 
Bodger r. Arch (1854) 24 L. J. Ex. 19 ; 10 Ex. 
333, 340 ; 2 C. k R. 1491.— EX. ; Baker v. Baker 
(1886) 55 L. T. 723— KAY, J. 

Clark or Clarke v. Hooper, considered and 


Stamford Banking Co. r. Smith (1892) 61 
L. J. Q. B. 405 : [1892] 1 Q. B. 765 ; 66 L. T. 
306 ; 40 W. R. 355 ; 56 J. P. 229.— C. A. 


Lloyd v. Maund (1788) 2 Term Rep. 760.— 
K.B., disapproved. 

M<&rell x. Frith (1838) 3 M. &; W. 402 ; 7 L. J. 


Edmunds v. Downes, referred to. 

Mowbray v. Appleby (1899) 80 L. T. 805. — 

BUCKNILL, j. 

Andrews v. Brown (1714) 1 Eq. Cas. Abr. 

305 ; Pfe. Ch. 385, disapproved. 

Jones v. Scott (1831) 1 Russ, k M. 255 ; 9 L.J. 
(o.s.) Ch. 252. — L.c. ; reversing 8 L. J. (o.s.) Ch. 
83. — ai.R. ; reversed, nom. Scott v. Jones (1838) 7 
L. J. Ch. 242 ; 4 Cl. & F. 382 : 42 R. R. 29.— 
H.L. (e.). And see col. 1581. 

LYNDHURST, L.c.— [His lordship read the 
report in Precedents in Chancery. 385, and ob- 
served that on two points, at least, the doctrine 
there laid down could not now be supported ; for 
it was there said that a direction in a will for 
payment of debts was sufficient to revive debts 
that had been previously barred : and that, in 
addition to an acknowledgment of the debt being 
still due, a promise to pay it was necessary in 
order to frustrate a plea" of the statute.] I 
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therefore hold the authority of Andrews v. Brown 
to he of very little weight. — p. 270. 

Scott v. Jones or Jones v. Scott, adopted. 

Ereake : v. Cranefeklt. (1838) 8 L.' J. Oli. 81 ; 
3 Myl. Jc Or. -MM) ; -1 Jurl 3080. — COTTENHAM, L.C. 

Scott v. Jones, referred to. 

Cadbury, r. Smith (1869) L. K. 1) Eq. 37, 42 ; 
24 L. T. r>2 ; 18 \V\ ll. 105 . — boai irmv, m.r. 

Scott v. Jones, pwinriple applied. 

Hepburn, In re, Smith, Ex parte (1.884) 54 
L. J. Q. I>. 304. a<)<) ; 14 Q. B. D. 394. — CAVE, J. 

Scott v. Jones and Hepburn, In re, Smith, 
Ex parte, discussed and not applied. 

Cadbury \\ Smith, applied. 

Stephens, In re, Warburton r. Stephens (1880) 
50 Jj. J. Ch. 100 ; 43 Cli. D. 30, 44 ; 61 L. T. 609. 
— KAY, J. 

Whitcomb v. Whiting (1781) 2 Dougl. 652. 
— K.B., discussed. 

Jackson v. Fairbank (1704) 2 H. Bl. 340. 
— EX., dist\ nguished. 

Brandram r. Wharton (1818) 1 B. k Aid. 463 : 

10 It. 1:1. 354. — K.B. 

ABBOTT, .1. — If if: were necessary in this case 
to overrule Jackson v. Fair bank. I should require 
further time to consider it, although 1 am by no 
means satisfied that that was a sound or. good 
decision. This ease is, however, not precisely 
the same as that. The proof there under the 
commission of bankruptcy was of the same 
instrument upon which the action was after- 
wards brought. Here it is not so. The proof 
here is of a claim for goods sold and delivered, 
and the bill of exchange is only incidentally 
introduced. Now there is a material distinction 
between a ease where the instrument is the 
ground of the claim, and where it is, as here, 
only incidentally introduced. Where it is the 
ground of the claim, it is the interest both of the 
bankrupt and his assignees to attend to it, and 
to examine into the. circumstances under which 
it is produced. But in the other ease it is not so 
necessary : for the introduction or omission of it j 
does not increase or diminish the «imi on which 
tint dividends are payable. There being this 
distinction between this (‘use and Jackson v. 
Fairbank, and not being willing to extend that 
ease any further, I am of opinion that thej 
plain till! in this erase must-bo nonsuited. — p. 470. 

Whitcomb v. Whiting, commented on. 

Atkins r. Trodgoid (1823) 2 B. & 0. 23; 3 

11 k lb 200 ; l L. J. (0.8,) K. lb 228 ; 26 It. 11. 
254.--K.lt. 

Abbott, <J..r. — The evidence was, a payment 
of interest by Hubert Tredgold in his own right. 
Whitcomb v. Whiting was relied upon to show, 
that; such payment would take the ease out. of 
the Statute of Limitations. It. is not necessary 
to say whether that, ease, which is contrary to a 
former decision in Vcutris, would be sustained, 
if reconsidered ; but I am warranted in saying, 
by what- fell from Lord Ellenborough in Bran- 
dram v. Wharton, that it ought not to bo extended. 
The payment was by one of several originally 
liable. Here we are* called upon to go further, 
ami say, that, a payment by one of several, liable 
ttUeno jure, shall raise an implied promise by 
them all. Such a decision would introduce 
great difficulty in administering the affairs of 
testators. . . . The inconvenience and hardship 
arising from such a liability satisfies me that the 


principle of Whitcomb v. Whiting ought not to 
be extended to this case. — p. 28. 

Whitcomb v. Whiting and Jackson v. Eair- 
bank (supra'), followed. 

Burleigh /*. Stott, (or Tlatt) (1828) 8 II. & C. 
36; 2 Man. k 11. 1)3; 6 L. .1. (<>.£*.) K. B. 232: 
J). k L. 53 ; 32 lb ll. 334. — K.n. ; Mandersou r. 
Robertson (1829) 4 ’Man. k ll. 440; 7 L. J. 
(O.S.) Iv. B. 251. — K.B. 

Whitcomb v. Whiting, approved. 

Channell r. Ditcliburn (1839) 9 L. J. Ex. 1 ; 
5 M. k VV. 494: 3 Jur. 1107. — ex. 

Whitcomb v. Whiting, foil meed. 

Goddard r. Ingrain (1842) 12 L. J. Q. 1». 9 ; 3 
Q. B. 839; 3 G. k D. 46 ; 6 Jur. 1060. — Q.B. 

Whitcomb v. Whiting, referred to. 
Wolmershausen, In re (post). 

Jackson v. Eairbank, commented on. 

Davies r. Edwards (1851) 21 L. J. Ex. 4 ; 7 
Ex. 22 ; 15 Jur. 1014. — EX. 

Davies v. Edwards, applied. 

Topping, Ex parte, Levey, In ref 1865) 34 L. .f. 
T»k. 41 : 4 De (4. J. & S. 551 ; 12 ‘L. T. 787 : 13 
W. ll. 1 025. — 0 BAX WORT 1 1, L.C. 

Davies v. Edwards, referred to. 

Morgan r. Howlands (1872) 41 L. J. Q. T>. 187 ; 
L. II. 7 Q. B. 493, 498 (col. 1577) ; Lindsay e. 
Maguire [1899] 2 Ir. ll. 551.— (HUSO X, ,7. 

Davies v. Edwards, applied. 

Somerset, In re, Somerset r. Poulet.t (Earl) 
[1894] 1 Oli. 231 . — c.a. (supra, col. 1579). 

Davies v. Edwards, followed. 

Jackson v. Eairbank, soluble, overruled. 
Taylor r. Bollard (1902) 71 L. J. K. B. 278 ; 
[1902] 1 K. B. 676, 680 ; 86 L. T. 228 ; 50 W. 11. 
558 . — J ELF, .r. 

Atkins v. Tredgold (col. 1581), applied. 
Slater v. Lawson (1830) 1 I>. A Ad. 396, 893 ; 
9 L. J. (o.s.) K. B. 4. — K.n. 

Atkins v. Tredgold, Slater v. Lawson and 
Channell v, Ditchhurn (supra), explained. 
Putnam v. Bates (1826) 3 Russ. 188 . — m.u., 
followed. ** n 

Fordham r. Wallis (1853) 22 b. J. Oh. 548 : 10 
Hare 217 ; 17 Jur. 228 ;‘l W.R. 1 1 8 . — turnior.v.-O. 

Cockrxll v. Sparkes (1863) 32 L. J. Ex. 118 ; 
1 ll.k 0. 699 ; 9 Jur. (N.s.) 307 : 7 b. T. 
752 ; 11 WTR. 428. — EX., distinguished. 
Towers, In re. Lindsell r. Thilli})S*(3885) 30 
Ch. T>. 291 ; 53 b. T. 647. — O.A. (post, col. 1594). 

Atkins v. Tredgold ; Slater v. Lawson ; Cock- 
rill v. Sparkes ; Perham v. Raynall (1824) 
9 Moore 566 ; 2 Bing. 301 ; 3 L. J. (O.S.) 
0. T. 271 ; 27 II. R. 655.— <j.i\ ; and Wyatt 
v. Hodson (1832) 1 M. k Scott 442 ; 8 Bing. 
209 ; 1 L. J. 0. T. 93 ; 34 ll. 11. 724.— C.3\, 
referred to. 

Wolmershausen, In re, Wolmershausen r. Wol- 
mershausen (1890) 62 L. 'I. 541, 544; 38 W. It. 
537. — STUtLTXCr, J. 

Willis v. Newham (3830) 3 Y. & J. 518.— 
EX., followed. 

. Waters r. Tompkins (1835) 5 L. J. Ex. 61 : 2 
Cr. M. k R. 723 ; 1 Tyr. & G. 137 .— ex. " 
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Willis v. Newham and Waters v. Tompkins, 

applied. 

' Trentham v. Deverill (1837) 3 Bing, (n.c.) 

897 ; 4 Scott 12S. — C.P., distinguished. 

Bayley v. Ashton (1840) 9 L. «T. Q. B. 376 ; 12 
A. k E. 493 ; 4 P. & D. 214.— Q.B. 

Willis v. Newham and Bayley v. Ashton, 

commented on. 

Magliee r. O’Neil (1841) 10 L. J. Ex, 326 ; 7 
M. k W. 531.— EX. 

Bayley v. Ashton, followed unwillingly. 

Eastwood r. Saville (18-12) II L. J. Ex! 383 : 
9 M. k W. 615. — EX. 

Waters v. Tompkins, 

Followed. Bevan (or Boa van) r. Gething (on 
Gethin) (1842) 12 L. J. Q. B. 37 ; 3 Q. B. 740 ; 
3 G. k D. 59 ; 6 Jur. 971. — Q.B. ; explained, Nash 
v. Hodgson (post'): 

Willis v. Newham, overruled. 

Cleave r. Jones (1851) 20 L. J. Ex. 238 ; 6 Ex. 
573 ; 15 Jur. 515. — EX. CH. 

Campbell, c.J. — I am of opinion the time has 
come when Willi s\. Newham must be overruled. 
The question upon this record is, the action 
being brought on a promissory note, whether an 
entry in the account book of the defendant in 
her writing, by which there is a statement that 
she has paid interest upon the promissory note 
within six years, be evidence to go to the jury to 
take the case out of the Statute of Limitations. 
It was held by the learned judge who tried this 
case, in deference to that decision, that it. was 
nojb. ... If we say, as we feel bound to do, that 
Willis v. Ketch am was improperly decided, we 
hold that the evidence rejected ought to have 
been submitted to the jury. — p. 240. 

Cleave v. Jones, approved. 

Edwards v. Janes (1855) 1 K. & J. 534 : 3 
W. It. 566. 

WOOD, v.-c. — Clea ve v. Jones . . . shows that 
an admission by a debtor that he has made a 
payment, may be taken as proof of that payment 
having been made. That seems to be reasonable. 
— p. 537. 

Tippetts v. Heane (1834) 3 L. J. Ex. 2S1 ; 1 

Cr. M. k R. 252; 4 Tyr. 772.— EX. ; 

Mills v. Fowkes (1839) 8 L. J. C. P. 276 ; 

• 5 Bing. (N.S.) 455 ; 7 Scott 444 ; 2 Arn. 

62 ; 3 Jur. 406. — C.p. ; Waugh v. Cope 

(1840) 10 L. J. Ex. 145 ; 6 M. k W. 824.— 

EX. ; and Burn v. Boulton (1846) 15 L. J. 

C. P. 97 ; 2 C. B. 47G.— C.P., explained. 

Nash r. Hodgson (1856) 2> L. J. Ch. 186 ; 6 
De G. M. k G. 474 ; 1 Jur. (N.S.) 946.— L.c. and 
L.JJ. ; reversing 23 L. J. Ch. 780 ; Kay 650. — 
WOOD, V.-C. 

Burn v. Boulton, distinguished. 

Walker v. Butler (IS ^6) 25 L. J. Q. B. 377 ; 6 
El. k Bl. 506 ; 2 Jur. (N.S.) 687.— Q.B. 

Nash v. Hodgson, distinguished. 

„ Walker y. Butler (supra) ; Friend, In re (post). 

Mills v. Fowkes, referred to. 

City Discount Co. v. McLean (1874) L. R. 9 
1 P. 692, 700 ; 43 L. J. C. P. 344 ; 30 L. T. 883 ; 
—EX. CH. 

Mills v. Fowkes, distinguished. 

Walker v. Butler, applied. 

Friend, In ve. Friend c. Friend (1897) 66 L, J. 

3h. W7 QS971 2 Ch. 421 ; 77 L. T. 50 ; 46 
V. R. 139. 


STiiiLiXG'-, J. — In my opinion, these two cases 
[ JJills v. Fou'hes and Nash, v. Hodgson (jw^m)] 
are distinguishable for two reasons : first, that 
the payment here wg,s made expressly with 
reference to a statement of account which in- 
cluded as part of it the statute-barred items : and 
secondly, that, apart from these statute-barred 
items, there (lid not exist a balance of 300/., 
payable to Eastwood k Co., either on the face 
of the statement or in faeft. — p. 7 46. 

Eicke v. Nokes (1834) 3 L. J. C. P. 256 ; 1 ' 
M. k R. 359 ; 4 M. k Scott 585 ; I Bing. 
(N.c.) 69. — C.P., impeached. 

Everett r. Robertson (1858) 28 L. J. Q. B. 23 : 
El. k El. 16 : 4 Jur. (N.s.) 1088 ; 7 W. E. 9. 

Campbell, c.J. — With the exception of Fiche 
v. Kohes (which is merely a decision' at nisi 
prius) there is no case in which it has been held, 
that the law will infer a promise to pay where 
the admission of the debt by the debtor has been 
coupled with a declaration that he cannot pay 
it in full. — p. 24. 

Everett v. Robertson, referred to. 

Piiver Steamer Co., In re, Mitchell's Claim (1871) 
L. R. 6 Ch. 822, 828. — L.JJ. (supra. col. 1577). 

Everett v. Robertson, applied. 

Topping, Ex parte, Levey, In re (I8G5) 4 
De G. J. k S. 551, 503. — L.c. (supra, col. 1582) ; 
M : Donnell c. Broderick (post). 

Irving v. Veitch (1S37) 7 L. J. Ex. 25 ; 

3 M. k \V. 90 ; Mur. & H. 313.— EX., 
referred to. 

Evjfns r. Nicholson (1875) 32 L. T. 77S. — C.P. 

Irving v. Veitch, principle applied. 

APDonnell r. Broderick (1895) [1896] 2 Ir. R. 
136.— C. A. • 

Wainman v. Kynman (1847) 16 L. J. Ex. 
282 ; 1 Ex. 118. — EX., referred to. 

Davies v. Edwards (1851) 21 L. J. Ex. 4 ; 7 Ex. 

22 (col. 15S2) ; Bodger r. Arch (1854) 24 L. J- 
Ex. 19; 10 Ex. 333; 2 C. L. It. 1492. — EX. ; 
Morgan r. Rowlands (1872) 41 L. J. Q. B. 187 ; 

L. 1L 7 Q. B. 493 (col. 3 582) ; Somerset, In re, 
Somerset r. Poulett (Earl) (1894) 63 L. J. Ch. 

41 ; [1894] 1 flh. 231.— C.A. (col. 1582). 

Bodger v. Arch (supra), applied. 

Amos v. Smith (1862) 31 L. J. Ex. 423; 1 
H. k C. 238 ; 7 L. T. £6 ; i0 W. R. 759 .— ex. 

Bodger v. Arch and Amos v. Smith, 

referred to. 

Maber r. Maber (1867) 36 L. J. Ex. 70 ; L. R. 

2 Ex. 153 ; 16 L. T. 26.— EX. 

Bodger v. Arch, referred to. 

Baker v. Baker (1886) 55 L. T. 723. — KAY, J. 

Amos v. Smith, applied. 

Dixon, In re, Heynes r. Dixon (1900) 69 L. J. 

Ch. 609 ; [1900] 2 Ch. 561 ; 83 L. T. 129 ; 48 
W. R. 665. — C.A. 

Tullock v. Dunn (1826) R. & M. 416 ; 27 
E. R. 765. — k.b. ; and Scholey v. Walton 
(1843) 13 L. J. Ex. 122 ; 12 M. k W. 510 ; 

8 Jur. 319. — EX., commented on. 

Smith v. Poole (1841) 10 L. J. Ch. 192 ; 12 
Sim. 17.— shadwell, V.-C followed. 

Spollan r. Magan (1851) 1 Ir. C. L. R. 691.— 
C.P. 

Tullock v. Dunn and Scholey v. Walton, 

distinguished. 

Macdonald, In re, Dick r. Fraser (1897) 66 

51 


n n. 
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L. J. Oh. 630 ; [1897] 2 Ch. 181 ; 76 L. T. 713 ; ! 
45 E. 628. 

Stirling, J. — It was said that the acknowledg- 
ment or promise was by^me of several executors, 
and that, it was necessary in order to take the case 
out of the statute, that it should be by all. In 
support of this was cited the decision of Lord 
Tenterden ifi Tulloeh v. Dunn, and the opinion 
of Parke, I». in tieholeu v. Walton. These cases 
respectively deal with a verbal acknowledgment 
or promise by one of several executors previously 
to Lord Tenterden’s Act. — p. 632. 

Bainforth, In re, Gwynn v. Gwynn, 48 L. J. 
Ch. 725. — pry, j. ; reversed, (1879) 49 L. J. Ch. 
5 ; 41 L. T. 610. — C.A. 

Briggs v. Wilson (1854) 5 lie G. M. & G. 
12: 2 Eq. 11. 153; 17 Beav. 330. — L.JJ. 
and M.Ti.. applied. 

Newbould v. Smith (1885) 29 Ch. D. 882 : 53 
L. T. 137 ; 33 W. E. 690.— -NORTH, j. : affirmed, 
post. 

Newbould v. Smith (1886) 52 L. J. Ch. 788; 
33 Ch. D. 127 ; 55 L. T. 194 ; 34 W. B. 690— 
O.A. ; affirmed, on the facts (1889) 14 App. Gas. 
423 ; 61 L. T. 814— H.L. (e.). 


Concealed Fraud. 

Booth v. Warrington (Lord) (1714) 4 Bro. 
P. O. 1 63. — H.L. (e.), followed. " 

South Sea Co. r. Wymondsell (1732) 3 P. 
Wms. 143— KING. L.c. 

Booth v. Warrington and South Sea Co. v. 
Wymondsell, e.rpl*inetl. 

Hovenden r. Annesley (Lord}- (1806) 2 Soh. & 
Lef. 629 ; 9 E, E. 119— REDESDALE, l.c. 

Blair v. Bromley (1S46') 16 L. J. Ch. 105 ; 
5 Hare, 542 ; 11 Jur. 115. — V.-C. ; affirmed, 
16 L. J. Ch. 495 ; 2 Ph. 354 ; 11 Jur. 617. 
— L.C., not applied. 

Hunter •?:. Gibbons (1856) 26 L. J. Ex. 1 ; 1 
IT. & N. 459 ; 2 Jur. (n.s.) 1249 ; 5 W. E. 91— 
EX. 

Hunter v. Gibbons, South' Sea Co. v. 
Wymondsell, Bond v. Hopkins (1802) 1 
Sell. & Lef. 413 — Jiedesdale, L.c. ; and 
Brooksbank v. Smith (1836) 6 L. J. Ex. 
Eq. 34 ; 2 Y. & O. 58— ANDERSON. 15., 
referred to. 

Denys v. Shuckburgh (1840) 4 ,Y. & 0. 42 ; 

5 Jur. 21. — ALDERSON, 13., not applied . 
Blair v. Bromley, commented on. 
Ecclesiastical Commissioners r. N. E. Bv. 
(1877) -17 h . J. Ch. 20 ; 4 Ch. D. 845 ; 36 L. T. 
17L — malt ns, v.-c. And see “Mines and 
Minerals.” 

Clark v. Hougham (1823) 2 B. & C. 149 ; 3 
J). & 11. 325 ; l L. J. (O.S.) K. B. 249— 
K.B. ; Booth v. Warrington (Lord), South 
Sea Co. v. Wymondsell, Blair and Brom- 
ley, and Denys r. Shuckburgh, applied . 
Hunter v. Gibbons, referred to. 

Gibbs r. Guild (1881) 51 L. J. Q. B. 228 ; 8 
Q. B. D. 296 ; 46 L. T. 135 ; 30 W. E. 407; 46 
J. P. 310. — FIELD, J. ; affirmed , C.A. (post). 

Booth v. Warrington (Lord), South Sea Co, 
v. Wymondsell, Bond v. Hopkins, and 
Blair v. Bromley, discussed and approved. 
Hunter v. Gibbons and Imperial Gas Light 


and Coke Co. v. London Gas Light Co. 

(1854; 23 L. J. Ex. 303 ; 10 Ex. 39 ; 2 
0. L. E. 1230 ; 18 Jur. 497 ; 2 W. E. 527. 

— EX., commented on. And see post, 
col. 1587. 

Gibbs r. Guild (1882) 51 L. J. Q. B. 313 : 9 
Q. B. 1). 59; 46 L. T. 248; 30 W. E. 591 — 

C .A . HCLKER, L.,T. dissent int f . 

Bond ,v. Hopkins, referred- to. 

Maddison r. Alderson (1883') 52 L. »f. Q* B. 
737; 8 App. Cns. 467. 477; 49 L. T. 303; 31 
\V. E. 820 ; 47 J. P. 821— H.L. (E.). 

Booth y. Warrington, commented on. 

Gibbs v. Guild, distinguished. 

Hunter v. Gibbons and Imperial Gas Light 
and Coke Co. v. London Gas Light Co., 

referred- to. 

Barber v. Houston (1883) 18 L. E. Ir. 475. — 
C.A. 

Booth y. Warrington, commented on. 

McCallum, In re, McCallum r. McCallum 
(1900) 70 L. J. Ch. 206 ; [1901] 1 Cli. 143— C.A. 

( post-, col. 1608). 

Imperial Gas Light and Coke Co. y. London 
Gas Light Co. and Hunter v. Gibbons, 

followed. 

Gibbs v. Guild, distinguished. 

Armstrong r. Milburn (1885) 54 L. T. 247. — 
MATHEW, J."; affirmed, 54 L. T. 723— C.A. 

Blair y. Bromley ( supra ), principle applied. 

Moore r. Knight (1890) 60 L. J. Ch. 271 ; 
[1891] 1 Ch. 547 ; 63 L. T. 831 ; 39 W. E. 312— 
STIRLING, J. 

Gibbs v. Guild, referred to. 

Blair v. Bromley and ‘"Moore y. Knight, 

distinguished. • 

Thorne r. Heard (1S94) 63 L. J. Oh. 35G ; . 
[1894] 1 Ch. 599 ; 7 E. 100 ; 70 L. T. 541 ; 

42 W. E. 274. — C.A. A nd see post , col. 1608. 

Gibbs v. Guild, examined. 

Betjemann r. Betiommm (1895) 64 L. J. Ch. 
641 ; [1895] 2 Ch. 474 ; 12 E. 455 ; 73 L. T. 2 ; 

44 W. E. 182— C.A. LINDLKY, LOPES and 
RIGBY, L.JJ. 

lindley, L.J. — Field, J. in Cites y. Guild 
went a little too far when he said that t tie 
26th section [of 3 4 Will. 4, c. 27] expressed 

the whole doctrine of equity applicable to con- 
cealed fraud. As between such persons as 
vendor and purchaser, whore the maxim of 
caveat empt-or ajf£>h’es, the observations of the 
learned judge were not open to criticism that 
I know of. I am not aware that there is any 
difference between law and equity in a ease of 
that kind, but the learned judge was not. correct 
in applying that limitation to partners. What 
right has a partner to say, “ You ought not to 
have trusted rue. You were bound to look at 
the books and see that 1 was not cheating you” ? 
Such a doctrine as that is unfounded. I am not 
expressing any new view of the law, for the 
doctrine will be found very well put in the 
leading case of Jtawlins v. Wickham \ (1859) 28 
L. J. Ch. 188 ; 3 He G. & J. 304 ; 7 W. E. 145]. 

— pp. 643, 644. 

RIGBY, L.J. — I think we ought to take the law 
in Gi.dljs v. Guild, so far as it is applicable to 
this case, from the C. A., and not from the*- judg- 
ment of If ield, J. in the Court below. # The j udges 4 
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of the C. A. proved entirely upon what I have 
always understood to be the old law, that time 
runs against one in the Court of Equity from the 
time when the concealed fraud has been dis- 
covered. I agree with what Lindley, L.J. has 
said about Rawlins v. Wickham. — p. bin. 

Barber v. Houston (supra) and Gibbs v. 
Guild, d 1st i ng u is/i ed. 

Connolly v. Gorman (18i>7) [1898] 1 Ir. R. 20. 
— c«A. 

fitzgibbon, L.J. — Such cases as Barber v. 
Houston and Gibbs v. Guild apply only to the 
common law actions of false representation and 
deceit. — p. 68. 

Hunter v. Gibbons (supra), Imperial Gas 
Light and Coke Co. v. London Gas Light 
Co. (supra, col. 1585), Barber v. Houston 
and Gibbs v. Guild, referred to. 

Bulli Coal-Mining Co. r. Osborne (1809) 6S 
L.J. P. C. 49 ; [1899] A. C. 351 ; SO L. T. 430 ; 
47 W. R. 545. — P.C. 


4. Actions relating to Land. 
•Landlord and Tenant. 

James v. Salter (1837) 3 Bing. (n.C.) 544 ; 2 
Scott 750 ; 1 Hodges 405. — c.P. 

Referred to, Magdalen Hospital Governors r. 
Knotts (1878) 8 Ch. D. 709, 727.— c.A. (post, 
col. 1590) ; approved, Irish Land Commission r. 
Grant (post) ; applied, Howitt v. Harrington 
(post, col. 1588). 

Grant v. Ellis (1841) 11 L. J. Ex. 22S ; 9 
M. & W. 113. — EX., approved. 

Laly r. Bloomfield (1842) 5 Ir. C. L. E. Go.— 

PENNEFATHER, C.^. 

• Grant v. Ellis, followed. 

Ely (Dean) v. Cash (1S46) 15 L. J. Ex. 341 ; 15 
M. & W. 617. — ex. And see S. C. no m. Ely 
(Dean) r. Bliss (1842) 11 L. J. Ch. 351 ; 5 Beav. 
574. — M.R. ; and (1852; 2 De G. M. & G. 459. — 
L.C. And see col. 1588. 

Grant v. Ellis and Prescott v. Boucher (1832) 
3 B. & Ad. 849. — K.B., referred to. 

Doe d. Angell v. Angell (1846) 15 L. J. Q. B. 
3^3 ; 9 Q. ». 328 ; 10 Jur. 705.— Q.B. 

Grant v. Ellis, observed on. 

Sheil v. Incorporated Society (1847) 10 Ir. Eq. 
E. 417.— CUSACK SMITH, M.R. 

Grant v. Ellis, refer red J&- 
Owen v. De Beauvoir (1850) 19 L. J. Ex. 177 ; 
5 Ex. 166.— EX. CH. ; affirming 15 M. & W. 547. 
— EX. 

Doe d. Angell v. Angell (supra) and Grant 
v. Ellis, referred to. 

Baines v. Lumley (1868) 10 W. E. 674. — c.P. 

Owen v. De Beauvoir and Grant v. Ellis, 
discussed. 

Zouche v. Dalbiac (1875) 44 L. J. Ex. 109; 
L. R. 10 Ex. 172, 182 ; 33 L. T. 221 ; 23 W. E. 
564.— EX. 

Ely (Dean) v. Bliss, referred to. 

Esdaile v. Payne (ISS3) 32 W. R. 2S5.— 
KAY, J. ; reversed, (1884) 33 W. E. 864.— C.A. 

<Grant v. Ellis, Sheil v. Incorporated Society 
and* Ely (Dean) v. Bliss, explained. 


Hetterville v. Power (1861) 6 Ir. Jur. (x.s.) 
123. — CUSACK SMITH, M.R., discussed.* 

0wen*v. De Beauvoir, approved. 

Irish Land Commiss^n v. Grant (1884) 10 
App. Cas. 14: 52 L. T. 228 : 33 IV. E. 357.— 
H.L. (IR.). ; affirming S. O. nom. Irish Church 
Temporalities (Commissioners) r. Grant, 11 L. E. 
Ir. 430.— c.A. 

Irish Land Commission v. Grant, not applied. 

Bailey v. Bad ham (1S85) 54 L. J. Ch. 3067 : 
30 Ch. D. 84, 91 ; 53 L. T. 13 ; 33 IV. E. 770.— 
BACON, V.-C. 

Irish Church Temporalities (Commissioners) 
v. Grant (supra), referred to and approved. 

Connolly Gorman (1897) [1898] 1 Ir. E. 20. 
—C.A. 

Ely (Dean) v. Bliss (supra), dp/died. 

Irish Land Commission v. Grant, referred to. 

Grant v. Ellis (supra), commented on. 

Howitt v. Harrington (Earl) (1893) 62 L. J. 
Ch. 571 ; [1893] 2 Ch. 497 ; S E. 56S ; 6<S L. T. 
703 ; 41 IV. E. 664. — STIRLING, J. 

Grant v. Ellis, applied. 

Jones v. Withers (1896) 74 L. T. 572. — c.A. 

Grant v. Ellis, referred to. 

Hayes v. Woodley (1S52) 3 Ir. Ch. E. 143.— 
blackburne, L.C., commented on. 

Grogan v. Began (1901) [1002] 2 Ir. E. 197. — 
C.A. ; reversing the Q.B.D. 

Grant v. Ellis, considered. 

Skene r. Cook (1901) 70 L. J. K. B. 556 ; 
[1901] 2 K. B. 7 ; 84 L. T. 084 ; 65 J. P. 533 ; 
affirmed, (1902). 71 L. J. K. B. 446; [1902] 1 
K. B. 682 ; S6 L. T. 319 ; 50 W. E. 506.— C.A. 

Cejannell, J.— In Grant v. Bills it was field 
that ordinary rent reserved on a demise is not 
within this section [sect. 1 of the Real Pro- 
perty Limitation Act, 1833]. The decision in 
that case apparently proceeded upon two grounds. 
Eolfc, B., in delivering the judgment of the Court, 
substantially*adopted the argument, of the defen- 
dant, which be summed up in the following pas- 
sage : <c The defiendant, on the other hand, contends 
that this is not a case within the statute at all. 
Ho contends that the word ‘ rent ’ in the 2nd 
section of the statute^annot be taken as having 
any reference to rents such as that now in ques- 
tion, namely, rents reserved on leases for years 
by contract between the parties, as the conven- 
tional equivalent for the right of occupation ; but 
must be confined to rents existing as an inheri tance 
distinct from the land, and for which before the 
statute a party entitled might have had an 
assize, such as ancient rent service, fee farm 
rents, or the like. We accede to this latter view 
of the case.” One of the grounds of that decision 
is that rent reserved on such a lease is merely the 
conventional equivalent of the right of occupa- 
tion. The other ground is that “rent” in the 
section means rent existing as an inheritance dis- 
tinct from the land. I do not think that it was 
the intention of the learned judge to lay stress on 
the word 61 inheritance,” and that he is to be 
understood as meaning that an annual sum 
carved out of the land and made property, 
though notan inheritance, distinct from the land, 
would not be rent within the section. The word 
“inheritance” is used because the persons en- 
gaged in the case were talking about inheritance. 

51—2 
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If the sum hero in question is property distinct 
l ! ror>i the land, 'even though by an anomaly it is 
personal property, the reasoning of* that case 
applies to it just as 3f¥ it were real property. 
The plaintiff's right to this periodical stun is 
therefore a right to “rent” within the meaning 
of the section. — p. 550. BOCK mill. J. concurred. 

Doe d. Evans v. Page (1844) 18 L. J. 
Q. P». 158 : 5 Q. .15. 71)7 ; D. & M. GUI.— 
Q.Ti. , d inf i ng n inh ed. 

Doe (l. .lakes r. Sumner (1845) 14 L. J. Ex. 
887 : 14 M. & W. 81) ; 0 Jur. 418.— EX. 

Doe d. Evans v. Page and Doe cl. Jukes v. 
Sumner, referred to. 

Doe d. Angell v. Angell (18415) 15 L. J. Q. B. 
103 ; 0 Q. B. 328 ; 10 Jur. 705 .— q.b. 

Doe v. Sumner and Incorporated Society 
v. Richards (1841) 1 Dr. & War. 258; 
1 Con. & L. 58 ; 4 Ir. Eq. K. 177. — 
SUG- DEN, L.C. 

Applied, Rankin r. M*Murtry (jionl) ; ohserra- 
fiotin explained* Ticliborne r. Weir (1802) 4 R. 
26 ; 07 L. T. 785.— 0. A. ESHER, M.R., bowen 
artel KAY. l.j.t. And nee Magdalen College, 
Oxford r. Att.-tlcn. (post, col. 1500). 

Scott v. Nixon (1813) 8 Dr. &c War. 888 ; 2 
< Yin. & L. 185'; 6 Ir. Eq. 11.8. — SUGDEN, 
L.(!„ dineunnrd. 

Caines r. Bonnor (1884) 5 I L. J. Oh. 5 1*7, 522 ; 
88 W. R. 61. — C.A. ; Rankin v. M\Murtry (1880) 
24 L. R. Ir. 200.— c.JU). 

Scott v. Nixon, referred to. 

Dalton r. Fitzgerald (1807) GG L. J. Oh. 0()1 ; 
[1807] 2 Oh. 8G.— C.A. (yW, eol* 1507). 

Rankin v. M’Murtry, dint i aguish ed. 

Bowman r. Oat henvood (1801) 28 L. R. Ir. 572. 
— Q.B.D. 

Corpus Christi College v. Rogers (1870) 
40 D. J. Ex. 1 ; 44 J. B. 216.— C.A., din- 
tiuguinhed . 

Ecclesiastical Commissioners r. •Rowe (1880) 
5 App. Can. 73G ; 10 L. .1, Q. B. 771 ; 48 L. T. 353 ; 
20 W. R. 150 ; 45 «J. B. 3G. — H.L. T lO ; rererninq 
(1878) 18 L. J. Q. B. 152 ; 4 Q. B. D. 08 ; 40 L. T. 
110; 27 W. R. 373. — C.A. ; and restoring the 
judgment, of: M elloh. . 1 . ♦ 

BED BOHN K, L.C. — Corpus Christ i College v. 
Rogers . . . was relied upon at the bar, as an 
authority for the proposition that in a case of this 
kind, when there is either a surrender by opera- 
tion of law on the acceptance of a new lease, ora 
surrender and the grant of a new lease by one 
and the same deed, a right of action does not 
accrue for want of an ifc appreciable moment of 
time between the grant ami the surrender.''’ 1 
am not sure that 1 entirely understand the view 
which was taken on the occasion by Bramwell, 
L.J. ; but the judgment of Ford Coleridge appears 
to me t.o have proceeded upon the particular 
facts of that ease, which were altogether different 
from the present. The Statute of Limitations 
was then set up against the college, the superior 
landlord, not by a trespasser or disseisor, but by 
an under-tenant of the lessee, to whom the land in 
question had been let by the lessee in 1818 under 
a written agreement for a yearly tenancy at 
Is. Gel. a year. This under-tenant regularly paid 
his rent to the lessee till 1S53, and the lease, 
which was current when the rent was last paid, 


| was renewed by the college to the lessee in 1857, 
four years afterwards. By the statute 4 Geo. 2, 
c. 28, s. 0. it is provided that on a surrender by a 
lessee, anil a grant of a new lease, the under- 
lessees shall hold and enjoy as if the original 
leases out of which the respective underleases arc 
derived, had been still kept on foot and con- 
tinued. When this renewal in 1857 took place 
nothing had been done, notwithstanding the four 
years’ arrearof rent, to put an end to the tenancy 
of the under-lessee by notice to quit or otherwise ; 
and the college, whose tenant he was not, and to 
whom his possession was not adverse, had (as l 
conceive) no right of action against him. Tlie 
lease which was surrendered on the renewal of 
1857 would have continued (if there had been no 
renewal) till 1870 ; the renewed lease itself con- 
tinued till 1877 ; and the college brought its 
action in 1878. The section of the Statute of 
Limitations which the under-tenant relied upon 
was not, as in this case, the 2nd. read in connec- 
tion with the 3rd and 5th, but was the 8th, 
namely, that applicable to tenancies from year 
to year, when the rent has for twenty years 
remained unpaid. Gar putt Cl) ninth College v. 
Rogers is, in my opinion, no authority for the 
proposition which it was cited to establish. 
— p. 712. LOUD WATSON concurred. 

Loud BLACKBURN, who dissented, agreed with 
the observations of the L.C. on Corpnn Christi 
College v. Rogers. 

Ecclesiastical Commissioners v. Rowe, re- 
ferred to. 

Irish Land Commission ■/*. Grant (1884) 
10 App. Gas. 14, 2 !). — ji.l. (rit.) {supra, col. 1588). 

Ecclesiastical Commissioners v. Rowe, ex- 
pi ained. * 

Corpus Christi College v. Rogers (nnpua), 
referred to. 

Eoclesinst ieal Commissioners r. T roomer (1802) 
G2 L. J. Oh. 110; [1803 | 1 Ch. 1GG, 175: 3 R. 
13G ; G3 L. T. 11 ; 4L WVlL IGG.—C h ltty, ,1. 

Corpus Christi College v. Rogers, not applied . 

Ecclesiastical Commissioners v. Rowe, dis- 
tinguished. 

East Shmohnuso Urban Council r. Willoughby 
Brothers (1002) 71 L. J. K. B. 873; [1002] 2 

K. 1'.. !!1H, 333 ; K7 I;. T. 3(1(1 ; 50 \t. 1!. (UIS 
CHANNEL!,, ,7. See judgment at length. 

Magdalen College, Oxford v. Att.-Gen. (1857) 
2G L. J. Oh. (520 ; G II. L. Can. 180 : 3 Jur. 
(N.8.) (575.' — ILL. (E.) ; ranging S. C. nom. 
Att.-Gen. ^.‘Magdalen College, Oxford 
(1854) 23 L. J. Ch. 811 ; 18 Hear. 223; 
3.8 Jur. 3(58.' — M.B., applied. 

Att.-Gen. r. Darcy (1850) 4 Do G. & J, 130.— 

L. C. and L.,rj. ; Att-Gon. r. Bayne (1850) 27 
Beav, 108; 7 W. It. G04.-M.lt. 

Magdelen College, Oxford v. Att.-Gen., 
Att.-Gen, v. Davey, and Att.-Gen. v. 
Payne, applied. 

Magdalen Hospital Governors r. Knotts (1878) 
47 L. J. Ch. 72G ; 8 Ch. ]>. 700, 728 ; 38 L. T. 
G24 : 20 W. R. G4G. — C.A. : rererninq (387G) 4G 
L. J. Ch. 140 ; 5 Ch. 1), 3 75 ; 3G L. T. 130 ; 25 
W. R. 181.— JESSEL, M.R. ; C.A., affirmed, H.L., 
■post. 

Magdalen College, Oxford v. Att.-Gen. 

Dismissed, Bobbett, r. S. E. Ry. (188?) OWL. J. 
Q. B, 161 ; 9 Q. B. D. 424, 427 ; 46 L. T. 31 ; 46 
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J. P. 823. — DENMAN, J. ; applied. M'Gragh v. 
Dwyer (1S83) 12 L. E. Ir. 17.— c.P.D. 

Magdalen Hospital Governors v. Knotts 
(1871i) 48 L - J - 0h - 579 ; 4 App. Gas. 324 ; 
40 L. T. 4 66 ; 27 W. E. 002.— H.L. (e.) } 
applied . . 

Webster r. Southey (1887) 50 L. J. Ch. 785 : 
30 Ch. D. 9, 19 ; 56 L. T. 879 ; 35 W. E. (52 2 ; 
52 J. P. 30. — KAY, J. ; Ohurcher r. Martin (1889) 
58 L. .J. Ch. 580 ; 42 Ch. D. 312, 317 ; 61 L. T. 
113 ; 37 W. K. 682.— KEKEWICH. J. 

Archbold y. Scully (1 8(51) 9 H. L. Gas. 300 ; 

7 Jur. (N.S.) 1169; 5 L. T. 160.— 

H.L. (in.) ; recenti ay (1858) Dru. 330 ; 

8 Ir. Ch. E. 177. — C.A. and L.c., t lis- 
ting id sited. 

Webster v. Southey (supra). 

Adnam y. Sandwich (Earl) (1877) 46 L. J. Q.B. 
612 ; 2 Q. B. D. 485.— MELLOR and FIELD, 
JJ., distinguished and. not applied. 
Newbould v. Smith (1885) 29 Ch. D. 882 ; 53 
L. T. 137 ; 33 W. E. 690.— NORTH, J. ; affirmed , 
C.A. and H.L. (supra, col. 1585). 

Haigh *r. West (1893) 62 L. J. Q. B. 532 ; 
[1893] 2 Q. B. 19 ; 4 E, 396 ; 69 L. T. 105. 
— C.A., dlsti nguished. 

Wimbledon and Putney Conservators r. Nicol 
(1894) 10 Times L. E. 247, 251.— CHARLES, J. ; 
Neaverson r. Peterborough Eural Council (1902) 
71 L. J. Ch. 378 ; [1902] 1 Ch. 557 ; 86 L. T. 738 ; 
50 W. E. 549 ; 0G J. P. 404. — C.A. ; reversing 70 
L. J. Ch. 35 ; [1901] 1 Ch. 22 ; S3 L. T. 496’; 49 
W. E. 154 ; 65 J. P. 56.— C0ZEN8-HARDY, ,T. 

Mortgagor and Mortgagee. 

Doe d. Jones v. Williams (1S3G) 5 L. J. K. B. 

• 231 ; 5 A. &; E. 291 ; 6 N. & M. 816 ; 2 

H. & W. 213; 44 E. E. 126, n.— K.B., 
approved. 

Dearman r. Wyche (post). 

Doe v. Williams, commented on. 

Hughes r. Kelly (1843) 5 Ir. Eq. E. 286. — L.C. 
And sec post, col. 1011. 

Doe v. Williams, referred 1o . 

Hemming r. Blanton (1873) 42 L. J. C. P. 158 : 
«51 W. E. o36. — C.P. ; Heath r. Pugh (1881) 0 
Q. B. D. 345, 359. — C.A. (post) ; Frisby, In re 
(1889) 43 Ch. D. 100, 110.— KAY, J. (col. 1594). 

Dearman v. Wyche (1839) 9 L. J. Ch. 76 ; 9 
Sim. 570.— SHADWELL, V.-C., doubted. 
Wrixon v. Vizc (1842) 5 fiTEq. E. 173 ; 3 Dr. & 
War. 104 ; 2 Con. & L. 138.— SUGDEN, L.C. 

Dearman v. Wyche, discussed. 

Du Vigiev r. Lee (1843) 12 L. J. Cli. 345 ; 2 
Hare 326 ; 7 Jur. 299.— WIGRAM, V.-C. ; Sinclair 
■v. Jackson (1853) 17 Beav. 405 . — m.r. ; Fowke 
v. Draycott (post). And see Badeley v. Con- 
solidated Bank (post), and Lloyd, In re (post). 

Wrixon v. Yize, appro red in C.A. and h.l. 
Heath Pugh (1881) 50 L. J. Q. B. 473 ; 6 
Q. B. D. 345 ; 44 L. T. 327 ; 29 W. E. 904.— C.A. ; 
affirmed, nom. Pugh v. Heath (1882) 51 L. J. Q. B. 
367 ; 7 App. Cas. 235 ; 46 L. T. 321 ; 30 W. E. 
553. — H.L. (E.). 

Wrixon v. Vize and Heath y. Pugh, a pplied. 
Harlock r. Ashberry (1882) 19 Ch. D. 539, 
543. — C.A. (post, col. 1604). 


Wrixon v. Yize an d Pugh y. Heath, disc nssed. 
Fowke v. Draycott (1SS5) 54 L. J. Ch. 977 ; 29 
Ch. D. 996 ; 52 L. T. 890 ; 33 W. E. 70?.— 

NORTH, J* 

Wrixon v. Vize, referred to. 

Conlan’s Estate, In re (1S92) 29 L. R. Tr. 199. 
— MONROE, J.; Barcroft r. Murphy [1896] l.Ir.E. 
590. — M.R. ; Lloyd, In re (p>ost). 

Pugh y. Heath, applied.. 

Irish Land Commission v. Junkin (1888) 24 
L. E. Ir. 40. — Q.B.D. ; 0‘BRIEN, J., dissenting. 
Pugh v. Heath and Irish Land Commission 
v. Junkin, distinguished. 

Irish Land Commission v. Eyan [1900] 2 Ir.E. 
503. — c.A. 

Heath v. Pugh, referred to. 

Wood r. Wheater (1882) 52 L. J. Ch. 144 ; 22 
Ch. D. 281 : 47 L. T. 440; 31 W. E. 117.— 
CHI tty, j. ; Badeley c. Consolidated Bank (1886) 
34 Ch. D. 536, 550 : 55 L. T. 635 ; 35 W. E. 106. 
—STIRLING. J. (affirmed, (1888) 57 L. J. Ch, 468 ; 
38 Ch. D. 238 : 59 L. T. 419 ; 36 W. E. 745.— 
C.A.) ; Lake’s Trusts, In re (1890) 63 L. T. 116. 
—STIRLING, .T. : Owen, In re (1894) 63 L. J. Ch. 
749; [1894] 3 Ch. 220 : 8 E. 566 ; 71 L. T. 181 ; 
43W.E. 55. — STIRLING, J. ; Conlan’s Estate, Tn 
re {supra ) ; Shea r. Moore (1S92) [1894] 1 Ir. E. 
158, 174. — c.A. : Thornton r. France (post) ; 
London and Midland Bank r. Mitchell [1899] 

2 Ch. 161 (post, col. 1596) ; Lloyd, In re (post). 

Owen, In re (supra), referred to. 

Lloyd, In re, Lloyd r. Lloyd (1902) 72 L. J. Ch. 
78 ; [4903] 1 Ch. 385 ; 87 L. T. 541 ; 51 W. E. 
177. — c.A. 

Shea v. Moore (supra), applied. 

McCarthy v. Daunt (1848) 11 Ir. Eq. E. 29. 
— L.C.C., " discussed . 

Barcroft v. Murphy (supra). 

Tidball r. James (1859) 29 L. J. Ex. 91.— 
EX., explained. 

Murphy e. Murphy (1864) 15 Ir. C. L. E. 205. 
—C.P. 

Tidball v. James and Murphy v. Murphy, 

referred to. 

Doed. Palmer v. Eyre (1851) 20 L. J. Q. B. 
431 ; f7 Q. B. 366 ; 15 Jur. 1031.— Q.B. ; 
and Eyre y. Walsh (I860) 10 Ir. C. L. E. 
346. — C.P., discussed. 

Doe d. Baddeley vrMassey (1851 ) 20 L. J. Q. B. 
434; 17 Q.B. 373; 15 Jur. 1031.— Q.B., 
d isti tu/u i sh cd. 

Thorntons. France (1897) 66 L. J. Q. B. 705 ; 
[1897] 2 Q. B. 143, 155 ; 77 L. T. 38 ; 46 W. E. 
56. — c.A. And see Hemming a. Blanton (supra, 
col. 1591). 

Thornton y. France, applied. 

Lud brook v. Ludbrook (1901) 70 L. J. K. B. 
552 ; [1901] 2 K. B. 96, 100 ; 84 L. T. 485 ; 49 
W. E. 465. — C.A. 

rojvier, L.J. — If the mortgage be an existing 
one and was executed before the commencement 
of the possession of the person claiming to have 
acquired a title by such possession under the 
Statute of Limitations, then the statute 7 Will. 

4 & 1 Yict. c. 28 undoubtedly applies in favour 
of the mortgagee, although the person in 
possession may have acquired a good title as 
against- the mortgagor and those claiming under 
the mortgagor — see Thornton, v. France, a decision 
of the C. A. where the earlier authorities are 
considered. — p. 555. 
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Eakestraw v. Bruyer (1728) 2 P.Wms.511 ; 
Sel. Ch. Cas. 55 ; Mosele}", 189 * overruled. 

Kinsman r. Bouse (1881) 17 Oh. D. 104 : 50 
L. J. Oh. 436 : 44 L. T. &>7’; 29 W. II. 027. 

[The rule that, prevailed prior to the Statute 
of Limitations, 3 L 4 Will. 4, c. 27. that no lapse 
of time barred the right of a mortgagor of lands 
to redeem the whole, provided he held possession 
of part ( Itft hr raw v. Jirinjer), has been abolished 
by sect. 28 of the statute.]’ 

[jess EL. M.n. did not refer to the above ease, 
but he decided as above.] 

Corbett v. Barker (171)3) 1 Anstr. 138. — ex. : 
reward, (1790) 3 Anstr. 755 ; 4 B. li. 850.— EX. 

Burrell v. Egremont (Earl) (1844) 13 L. J. 
Oh. 309 ; 7 Beav. 205 ; 7 Jur. 587. — LANG- 
DALE, nr.R. ; and Wynne v. Styan (1847) 
2 Ph. 303. — COTTEN HA:VI, L.C., applied. 

Carbcry (Lord) r. Preston (1850) 13 Ir. JSq. B. 
455. — BLiADY, L.O. 

Burrell v. Egremont (Earl), not applied. 

Spickemull r>. Hoi ham (1854) Kay 009 ; 2 W. B. 
038. — WOOD. v.-c. 

Burrell v. Egremont (Earl), refer rod to. 

Kensington (Lord) r. Bouverie (1859) 29 L. J. 
Oh. 537 : 7 ILL. Cas. 537 ; 0 Jur. (N.S.) 105. — 
ILL. ( E.) ; LORDS CRANWORTII a lid WKNSLEY- 
1>A LlC di fate a 1 1 tuj . 

Burrell v. Egremont (Earl), followed and 
explained. 

Topham r. Booth (1.887) 35 Oh. 33. 007; 50 
L. 9. Ch. Si 2 ; 57 L. T. 170; 35 W. B. 715,. 

KEKEWICH, J. — I consider that in his long and 
carefully-ecmsidered judgment. Lord Langdale did 
lay down a principle applicable to a ease of this 
kind quite independently of the Case before him, 
though ho applied it to that case. I understand 
the principle which lie lays down to be this : that 
in order to ripply the Statute of Limitations to a 
particular ease you must 1iwl a person liable to 
pay and a person liable to receive the interest, 
v>., two different persons, and that when he 
speaks of an assignable person, to use his own 
expression, or the person entitled to^he interest, 
he does not necessarily mean the person legally 
entitled to claim it from the tenants by virtue of 
the ownership of the legal estate. In the same 
way he docs not refer to the person who is bound 
to pay as the legal owner tsf the estate charged, 
but. he means that when the interest, beneficially 
belongs to the same person, who would suffer if 
the interest, were paid, that is to say, from whose 
income the payment would be a deduction, the 
statute cannot apply, — p. Oil. 

Burrell v. Egremont (Earl) (xupra), applied. 

Smith* r. Smith (1887) 19 L. B. Ir. 514,522. 
— PORTER, at.r. ; Batten v. Bond (or Boyd) 
ISO L. T. 5.33 ; 37 W. R. 373. — KAY, J. 

Topham v. Booth (xupra), referred to. 

Hawes, lure, Btirchell, Live, Burchellr. Hawes 
(1893) 62 L. J. Oh. 403 ; 3 B. 138 ; 07 L.T. 750 ; 
41 W. E. 173.— KEKEWICH, J. 

Burrell v. Egremont (Earl), applied. 

England, In re (pout. col. 1595) ; Harvey, 
In re, Harvey r,. Hobdav (1895) 05 L. J. Ch. 
370 ; [1896] 1 Ch. 137 ; 73 L. T. 013 ; 44 W. B. 
242.— C.A. 

Burrell v. Egremont (Earl) and Topham v. 

Booth, not applied. 

Allen, In re, Bassett i\ Allen (1898) 67 L. J. Ch. 


014; [1898] 2 Ch. 499, 503: 79 L. T. 107 ; 47 
W. li. 55. — NORTH, J. 

Burrell v. Egremont (Earl ), followed. 

Gifford (Lord) v. Eitzhardiugc (Lord) (1899) 
08 L. J. Ch. 529 ; [1899] 2 Ch. 32, 34 ; 81 L. T. 
100 ; 47 W. li. 01K — north, ,r. 

Sutton v. Sutton (1882) 52 L. J. Ch. 333 ; 
22 Ch. L>. 511 ; 48 L. T. 95; 31 W. li. 
309. — c.a. jess el, ar.R., cotton and 
BOWEN, L.JJ., followed . ' ■? 

Fearnside r. Flint. ( 1883) 52 L. J. Ch. 479 ; 22 
Ch. D. 579 ; 48 L. T. 154 ; 31 W.li. 318.— PRY,, T. 

Sutton v. Sutton and Eearnside v. Flint, 

dixfim/uixlied. 

Bowers, In re. Lindscll r. Phillips (1885) 30 
Ch. D. 291 ; 53 L. T. 017.— C.A. 

cotton, l.j. — T he case is quite different from 
Sutton, v. Sutton , where it was sought to sue the 
mortgagor on the covenant in his mortgage deed, 
where the remedy against the Land was barred 
by the statute. The debt there was one and the 
same debt, and we held that the words of the 
section must, have full effect given to them, and 
that the debt could not be recovered from the 
mortgagor personally, any more tha?i out of the 
land. Fry, L.J. extended this rule to the case 
where the bond was a separate inst ruinent [ Fearn - 
aide v. Flint], Those eases appear to me to have 
no application to a ease where a bond is given 
by another person conditioned to be void if the 
mortgagor pays the mortgage debt, and where 
the mortgage is still alive, if the remedy on 
the bond taken by itself was barred, I am of 
opinion that no payment by the mortgagor would 
keep it alive, but where a bond which by itself 
is not’ barred, is given for the purpose of guaran- 
teeing the payment by the -mortgagor of the 
mortgage debt, and the mortgagor makes pay- 
ments which prevent the remedy on the mort- 
gage from being barred, I am of opinion that the 
remedy on the bond is not barred. The decision 
in Cock rill v. Spark ex (xapra, col. 1582) is not 
inconsistent with this. There were in that case 
two makers of a joint and several promissory 
note, and it. was decided that under the Mer- 
cantile Law Amendment Act (19 «fc 20 Viet, 
e. 97), s. 14, a part- payment, by one did not. take, 
the case out of tins Statute of Lin^tations as^ 
against the other. I do not think that this 
applies where a separate bond is given by sureties 
to guarantee the payment of a mortgage debt., 
and the mortgagor makes payments. — p. 295. 
LINT), LEY, L.J. concurred. 

BOWEN, L.J. to tl*i«same effect, 

Sutton v. Sutton, referred to. 

Firth v\ Slingsby (iXKK) 58 L. T. 481. — 
STIRLING, J. A ml m> port, col. 1595. 

Sutton v. Sutton, principle applied. 

Nugent's Trusts, In re (1885) 19 L. 31. Ir. 140. 
— porter, M.R. : Evans r. O’Donnell (1886) 18 
L. B. Ir. 170. — C.A. And we pox/., col. 1610. 

Sutton v. Sutton, commented on. 

Eearnside v. Flint and Powers, In re, Lind- 
sell v. Phillips (xvpra'). dituumed. 

Frisby, hi re, Allison r. Frisky (1889) 60 L. T. 
922 ; 37 \V. B. 603.— KAY, J. ; affirmed, 43 Ch. D. 
10C ; 61 L. T. 632 ; 38 W. B. 65.— C.A. 

Sutton v. Sutton, explained. 

Turner’s Estate, hi re, Turner v. Spencer 
(1S94) 13 E. 132 ; 43 W. B. 153.— CHITTY, J. 
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Frisby, In re (supra), discussed. 

Wolmershausen, In re, Wolmershausen v. Wol- 
mershausen (1890) 62 L. T. 541. — Stirling-, J. 

Sutton v. Sutton, applied. 

Frisby, In re, distingui filled. 

England, In re, Stewart v. England (1S95) 65 
L. J. Ch. 21 ; [1895] 2 Ch. 820 ; 12 R. 539 ; 73 
L. T. 237 ; 44 W. R. 119.— C.A. ; affirming 
KEKEWlCH, J. 

lindley, L.j. — In that case [Frisby, In re] 
there was a person in fact liable to pay interest, 
and in this case there has been no payment in 
fact of a shilling of interest, and no person is 
liable to pay a shilling of interest. That is the 
peculiarity of this case. — p. 28. 

England, In re, Stewart v. England, dis- 
cussed. 

Leahy v. De Moleyns (1895) [1896] 1 Ir. R. 
206. — C.A. 

England, In re, followed. 

Allen, in re, Bassett v. Allen (1898) 67 L. J. 
Ch. 614 ; [1898] 2 Ch. 499 ; 79 L. T. 107 ; 47 
W. R. 55. — NORTH, J. 

Sutton v. Sutton and Frisby, In re (supra), 
applied. 

Bailie v. Irwin [1897] 2 Ir. R. 614 . — q.e.d. 

Frisby, In re, dimmed. 

Bailie v. Irwin, referred to. 

Brew v. Brew (1898) [1899] 2 Ir. R. 163. — 

Q.E.D. 

Sutton v. Sutton and Fearnside v. Flint 

{supra), referred to. 

Conolly v. Gorman (1897) [1898] 1 Ir. R. 20. 

• — q.e.d. ; reversed, C.A. ; M ; Donnell v. Fitzgerald 
[1897] 1 Ir. R. 556. — PORTER, M.R. 

Sutton v. Sufton, distinguished. 

• Firth v. Slingsby (col. 1594), approved. 

Toplis y. Baker (1787—89) 2 Cox 119 ; 2 
R. R. 21 ; Brocklehurst v. Jessop (1835) 
7 Sim. 438. — shadwell, v.-o. ; and 
Stephens, In re, Warburton v. Stephens 
(1889) 59 L. J. Ch. 109 ; 43 Ch. D. 39 ; 
61 L. T. 609. — KAY, J., discussed. 

Barnes v. (Jlenton (1899) 68 L. J. Q. B. 502 ; 
[1899] 1 Q. B. 885 : SO L. T. 606 ; 47 YV. R. 435. 
— C.A. ; reversing (1898) 67 L. J. Q. B. 731 ; 

•[1898] 2 TJ. B. 223 ; 79 L. T. 94 ; 47 W. R. 13. 
— RUSSELL OP KILLOWEN, C.J. 

A. L. smith, L.J. — That decision (Sutton v. 
Sutton] is binding on us, no doubt ; bat how 
does it hamper the case of a debt which, though 
charged on land, is not- a specialty debt, but a 
simple contract debt ? Flo question as to the six 
years’ Statute of Limitations arose in Sutton's 
Case from first to last. It was argued that the 
conclusion contended for on behalf of the plain- 
tiffs follows from tne judgments of Jessel, M.R. 
and Bowen, L.J, in Sutton v. Sutton , and it was 
sought to apply those judgments to simple con- 
tract debts by reading passages which had no 
application thereto extracted from them relating 
to matters which were not before the Court. 
Sutton v. Sutton is not an authority, nor any- 
thing approaching an authority, compelling us 
to hold that the limit of six years in bringing 
an action on a simple contract debt has been 
abolished, even though the debt be charged on 
land. Of the other cases cited, Toplis v. B alter 
and BrocMehurst y. Jessop show that before the 
Real Property Limitation Acts the action on the 


debt might be barred in six years, although the 
remedy against the land was not ; and in Stephens , 
In re, IVurburton v. Stephens, Kay, J., so^far 
from holding that the statute of James 1 had 
been abrogated by that of Will. 4, recognised the 
former statute as still outstanding, and showed 
that that case was outside its provisions. Then 
there is FiHh v. Slingsby, a decision of Stir- 
ling, J., with every word of which I agree. He 
expressly deals with the *»oint, that the statute 
of James I. is still in force, and, not by way of a 
dictum , but as the foundation of his judgment, 
holds that it is. — p. 505. 

Collins and romer, L.JJ. to the same effect. 

Hancock. In re, Hancock v. Berrey (1888) 
57 L. j. Ch. 793 ; 59 L. T. 197 ; 36 W. R. 
710. — KAY, J., applied. 

Lake's Trusts, In re (1890) 63 L. T. 416. — 
STIRLING, J. 

Barnes v. Grlenton and Conlan’s Estate, 

In re {supra, col. 1592), referred to. 

Hancock, In re, explained and applied. 

London and Midland Bank r. Mitchell (1899) 
68 L. J. Ch. 568 ; [1899] 2 Ch. 161 ; 81 L. T. 
263 : 47 W. R. 602. — STIRLING, J. 

Conlan’s Estate, In re, dissented from. 

Clifden (Viscount), In re, Annaly c. Agar Ellis 
(1900) 69 L. J. Ch. 478 ; [1900] 1 Ch. 774 {post, 
col. 1607). 

* Possess ion. 

Smith v. Lloyd (1S54) 23 L. J. Ex. 194 ; 9 

, Ex. 562 ; 2 C. L. R. 1008 ; 2 W. R. 271.— 
EX., referred to. 

Smith r. Stocks (1869) 3S L. J. Q. B. 306 ; 10 
j B. & S. 701 ; 20 L. T. 740 ; 17 W. R. 1135.— 
q.b. ; Dartmouth (Earl) -l\ Spittle (1871) 24 
L. T. 67 ; 19 YV. R. 444.— EX. 

McDonnell v. McKinty (1S47) 10 Ir. L. R. 
51 4. — Q.B. ; and Smith v. Lloyd, applied. 

Low Moor Co. r. Stanley Coal Co. (1875) 33 
L. T. 436 . — ex. ; affirmed, 34 L. T. 186. — C.A. 

McDonnell v. McKinty and Smith v. Lloyd, 

. diseased. 

Trustees, Executors and Agency Co. v. Short 
(18‘S8) 13 At?p. Gas. 793 ; 58 L. J. P. C. 4 ; 59 
L. T. 677 ; 37 W. R. 433 : 53 J. P. 132.— P.C. ; 
reversing supreme court of new south 

WALES.’ 

LORD macnaghten (for self, SIR B. PEACOCK 
and sir R. couch). — T here is no direct authority 
on the point in this country. But such authority 
as there is seems to be opposed to the doctrine 
laid down by the Supreme Court. It is sufficient 
to refer to McDonnell v. McKinty , Lord St. 
Leonards’ Real Property Statutes, p. 31, and 
Smith v. Lloyd. In the latter case, which was 
decided in 1854, Parke, B., in giving the judg- 
ment of the Court, says: “We are clearly of 
opinion that the statute applies, not to want of 
actual possession by the plaintiff, but to cases 
where he has been out of, and another in, posses- 
sion for the prescribed time. There must be both 
absence of possession by the person who has the 
right, and actual possession by another, ^whether 
adverse or not, to be protected, to bring the case 
within the statute. We entirely concur in the 
judgment of Blackburne, C.J. in McDonnell v. 
MeKiniy, and the principle on which it is 
founded.” Their lordships have only to add 
that, in their opinion, there is no difference in 
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principle as regards the application of the statute 
between the case of mines and the case of other 
lamf where the fact of possession is more open 
and notorious. — p. 791). * 

>T 

Trustees, Executors and Agency Co. v. 
Short (supra"), dislingvished. 

Willis r. XI owe (Earl) (1893) 02 L. J. Oil. (590 ; 
[1893] 2 Oh. 545 ; 2 XX. 427 ; 69 L. T. 358 ; 41 
\V. II. 433. — C.A. AVv^col. 1(508. I 

Trustees, &c., Agency Co. v. Short and I 
Smith v. Lloyd (supra), referred to. 

Duffy’s Estate, In re (1890) [1897] 1 Ir.II.295. 
— koss, *T. ; affirmed (1897). — C.A. 

Anstee v. Nelms (1850) 20 L. J. Ex. 5 ; 
H. & N. 225 ; 4 W. It. 012. — EX., approved. 
Board r. Board (1873) 43 L. .7. Q. B. 4 ; L. B. 

9 Q. B. 48 ; 29 L. T. 459 ; 22 W. II. 200. — Q.B. 

Board v. Board and Hawksbee y. Hawksbee 
(1853) 23 L. ,J. Oh. 521 ; 11 Hare 230.— 
wood, V.-C., distinguished. 

Paine r. Jones (>871) 43 L. J. Oh. 787 ; L. 11. 
18 Eq. 320; 30 L. T. 779 : 22 W. B. 837.- 
M ALINS, V.-C. 

Board v. Board, approved- and applied. 

Paine v. Jones ; Kernaghan v. M‘Nally (1861) 
12 Tr. Ch. II. 89. — C.A. ; and Stringer’s 
Estate, In re, Shaw v. Jones-Ford (1877) 
40 L. J. Ch. 033 ; 0 Oh. D. 1 ; 37 L. T. 
233 ; 25 W. B. 835. — JhlSSEL, *M.R. ; 
rarer ml, C.A., commented on. 

Dalton r. Fitzgerald (1897) 06 L. J. Ch.^004 ; 
[1897] 2 Oh. 80 ; 70 L. T. 700 ; 45 \V. B. 085.— 
C.A. ; affirming [1897] 1 Ch. 440. — STIRLING-, J. 

LIND LEY, L.J. — That section [sect. 34 of the 
Heal Property Limitation Act, 1833] does not 
confer a statutory title against everybody upon 
the person in whose favour the statute has run, 
although it does as against those persons whose 
rights are barred by the statute. This was pointed 
out by Martin, B. in Anstee. v. Nelms , where he 
said that “ the Statute of Limitations can never 
be so construed that a person claiming a life 
estate under a will shall enter, and then say that 
such possession was unlawful, so as to give his 
heir a right against the remainderman.” This 
was approved as good sense and good law in 
Hoard- v. Hoard. . . . Hoard, v. Hoard is, in 
my opinion, clearly in poi&t, and clearly right. 
Whether Kernaghan v. J INallg did not go too 
far it is not necessary to consider. 1 have great 
difficulty in reconciling it with Sir E. Sugden’s 
previous decision in Scott v. NLeon (supra-, 
col. L589). Paine v. Jones is intelligible, having 
regard to the facts of that case. The widow, 
who had entered as tenant for life under a will 
which did not pass the lands in question, was 
allowed by the Court (under circumstances which 
do not appear) to exclude them from a con- 
veyance to new trustees, and she was allowed to 
keep possession of them after it hod been ascer- 
tained that she had no right to them. But I am 
not satisfied of the soundness of the distinction 
drawn by Malms, V.-C. between cases of persons 
having no title under a will, because it does not 
purport to include the lands they claim, although 
they believe that it does, and persons claiming 
under a will which purports to deal with land to 
which the testator had no title, although they 
thought he had. No doubt a person may by 
mistake treat himself as tenant for life of pro- 
perty of which he is himself the owner, and such 


a mistake can be set right unless he has so acted 
as to render a rectification of the mistake unjust 
to others. But the distinction drawn by the 
V.-C., although it would include such a case, 
goes much further, and unless restricted it seems 
to me likely to lead to enor. That case, which 
is the one principally relied upon by the defen- 
dants. is not really an authority for them, owing 
to its peculiar facts. Nor is the passage read 
from ►Sir O. Jessebs judgment in Stringers 
Estate, In re. What he was objecting to ~as 
the extension of the doctrine of estoppel to 
tenants for life who do not dispute their testators’ 
title, but who do dispute the legal validity of 
their dispositions of property ■which was their 
own. — p. 611. 

lopes and KIGBY, L.J j. to the same effect. 

Board v. Board and Dalton v. Fitzgerald 

(suprai), referred to. 

Doyle >v. Foley (1901) [1903] 2 Ir. It. 95. 

— K.JLD. 

Bushby v. Dixon (1824) 3 B. & O. 29S ; 
1). & II. 126 ; S L. J. (o.S.) K. B. 22 ; 27 
II. B. 362. — K.B., applied. 

Kennedy -v. Lyell (1885) 15 Q. B. J). 491. 500 ; 
53 L. T. 466 ; 1 Cab. & E. 584 .— denman, j. 

Bushby v. Dixon and Kennedy v. Lyell, 

explained and approved . 

Lyell v. Kennedy (1887) 56 L. J. Q. B. 303 ; IS 
Q. B. D. 796 ; 66 L. T. 647 ; 35 W. It. 725. 
— STEPHEN, j. ; reversed, C.A., but restored , 
H.L. (e.). See post. 

Bushby v. Dixon ; Gawton v. Dacres (Lord) 
(1590) 1 Leon. 219.— C.P. ; and Shaw v. 
Keighron (1869) Ir. B. 3 Eq. 574. — 
WALSH, M.K.. approved. 

Audley (Lord) v. Pollard (1£97) Cro. Eliz.561. 
— Q.B., approved, but held- inapplicable. 
Lyell v. Kennedy (1889) 59 L. J. Q. B. 268 ; 
14 App. Cas. 437, 456 ; 62 L. T. 77 : 38 W. R. 
353. — H.L. (e.) ; reversing (1887) 56 L. J. Q. B. 
303 ; 18 Q. B. D. 796 ; 56 L. T. 647 ; 36 W. 11, 
725— C.A. 

Lyell v. Kennedy. 

Applied, McAuliife v. Fitzsimons (1889) 26 
L. B. Ir. 29.— PALL KS, C.B. and ANDREWS, ,r. ; 
referred to. Keighley Maxstecl & Co. t. Durant 
(1901) 70 L. J. K. B. 662 ; [1901] A. 0*240, 254 
84 L. T. 777 .— h.l. (e.) (see « Principal and 
Agent”); Doyle r. Foley (supra); applied, 
M‘Ardle v. Gaughran (1902) [J903] 1 Jr. II. 
106, 113.— PORTER, JVI.JR. 

Keyse v. Powell (1853) 22 L. J. Q. B. 305 ; 
2 E3. & Bl. X32; 17 Jur. 1052.— Q.B., 
referred to. 

Randall v. Stevens (1853) 23 L. J. Q. B. 68 ; 
2 El. & Bl. 641 ; 1 O. L. It. 642 ; 18 Jur. 
128.— Q.B. 

Randall v. Stevens, applied. 

Locke v. Matthews (1863) 13 C. B. (N.S.) 753 ; 
32 L. J. C. P. 08 ; 9 Jur. (N.R.) 874 ; 7 L. T. 824 ; 
11 W. E. 343. — C.P. 

Randall v. Stevens, referred to. 

Soiling v. Broughton (1893) 03 L. J. P. C. 21 ; 
[1893] A. C. 559.— P.C, 

Abergavenny (Earl) v. Brace (1872) 41 
L. J. Ex. 120 ; L. B. 7 Ex. 145 ; 26 L. T. 
514 ; 20 W. It. 462.— EX., distinguished. 
Brighton (Mayor) v. Brighton Guardians (1880) 
49 L. J.C. 1\ 648 ; 6 0. V. D. 368. 374 ;.44 J.*P. 
683. — DENMAN and LOPES, JJ. 
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Abergavenny (Earl) v. Brace and Brighton 
(Mayor) v. Brighton Guardians, considered. 
Bobbett, r. S. E. By. (1882) 51 L. J. Q. B. 161 • 
9 Q. B. D. 424 ; 46 L. T. 81 ; 46 J. P. 823.— 
DENMAN, J. And see Banlcin c. M'Murtrv ( oust 
col. 1 COO). ’ 

Abergavenny (Earl) v. Brace, and Brighton 
(Mayor) v. Brighton Guardians, and Doe d. 
Goody v. Carter (1847) 18 L. J . Q. B. 805 ; 
9 Q. B. 698. — Q.B., refereed to. 

Wfhibledon and Putney Conservators r. Nieol 
(1894) 10 Times L. B. 247, 251. — Charles, j. 


Smales v. Dale (1615) Hob. 120 .— c.p., dis- 
upproved. 

Daniel -v. Woodroffe (1848) 2 H. L. Gas. 811; 
18 L. J. Ex. 498; 13 Jur. 1013.— H.L. (e.) ; 
a fir minn S. C. mm. Woodroffe v. Doe d. Daniel 
(1846) 15 L. J. Ex. 356 ; 15 M. & W. 769 ; 7 Jur. 
959. — EX. OH. 

alderson, b. (for the Judges).— It is, indeed, 
said that the entry of one coparcener is an entry 
of both, and that so the entry of William Wood- 
roffe, by which he was remitted, was an entry 
also by Mrs. Walker, and, therefore, that she 
also was remitted as to her moiety, and the whole 
base fee deleted ; and for this Smales v. Dale 
was cited. It may be well doubted whether the 
third manner of entry by a coparcener, mentioned 
by the Court there, viz., an entry where one copar- 
cener claimeth the whole expressly (which is the 
present case, for W. Woodroffe here clearly 
entered under the then supposed good title 
created under Hester and George Woodroffe’ s 
deed and recovery), could be an entry by the 
other coparcener at all. Bor Coke Littleton, 
373, seems quite contrary to this extrajudicial 
opinion of the judges in Smales v. Dale. But 
we agree with the Court of Ex. Oh. in thinking, 
that after the statute 3 & 4 Will. 4, c. 27, s. 12, 
thi:? cannot be so. There seems no doubt this 
statute has a relation back, and makes the pos- 
session of one coparcener no longer the possession 
of the other. — p. 832. 

Doe d. Dayman v, Moore (1846) 15 L. J. Q. B. 
324; 9 Q. B. 555; 10 Jur. 815. — Q.B., 
distinguished. 

Peakin v . Peakin [1895] 2 Ir. B. 359. — ex. d. 

Peakin v. Peakin, not applied. 
mLjnca >t\ toaith (1899) 68 L. J. Q. B. 275 ; 
[1899] 1 Q. B. 486; 80 L. T. 122; 47 W. B. 
411. — Q.B.D. 


Searby v. Tottenham Ry. (1868) L. B. 5 Eq. 
409. — WOOD, v.-c., dissented from . 

Korton v. L.&N. W. By. (1*79) 13 Ch. D. 26S, 
273, n. (3) ; 41 L. T. 429; 28 W. B. 173.— C.A. 
Searby v. Tottenham By., referred to. 

Craven (Earl) v. Pridmore (1901) 17 Times L. B. 
399. — RIDLEY, J. ; reversed, C.A. (see col. 1601). 
Dixon v. Gayfere (1854) 23 L. J. Ch. 60 ; 17 
Beav. 421. — romilly, m.r., questioned. 
Doe d. Hughes v, Dyeball (1829) M. Sc M. 346 ; 

3 Oar.&; P. 610. — K.B., approved. 

Doe d. Carter v. Barnard (1869) 18 L. J. Q. B. 
306 ; 13 Q. B. 945. — Q.B., distinguished. 
Asher v. Whitlock (1865) 35 L. J. Q. B. 17 : 
L. B. 1 Q. B. 1 ; 11 Jur. (N.S.) 925 ; 13 L. T. 254 ; 
14 W. B. 26. 

COCKBURN, C.J. — The decision in that case 
[Dixon v. Gmjfere\ may be right in equity, but 
is wrong in law. . . . Doe v. Dyeball shows that 
possession, ,even for a year, is sufficient against a 
'mere subsequent possession. — p. 19. 


MELLOR, J. — In Doc d. Carter v. Barnard, the 
lessor of the plaintiff, in showing her own tit*e, 
showed that someone else had a better title. — 
p. 20. lush, J., concurred. 

Asher v. Whitlock, applied. 

Paine r. Jones (1874) L. B. 18 Eq. 320. 328. — 
Y.C. (supra, col. 1597). 

Asher v. Whitlock, referred to. 

Reilly r. Thompson (1877) Ir. B. 11 C. L. 238. 
— EX. : Mnssammat Sundar r. Mussammat Par- 
bati (1889) L. B. 16 Ind. App. 186, 193 ; 5 Times 
L. B. 683. — P.G. : Bankin r. M/Murtry (1889) 24 
L. B. Ir. 290.— Q.B.D. 

Tottenham v. Byrne (1861) 12 Ir. C. L. 376. 
— EX . ; PI GOT, C.B.. dissenting ; reversed , 
EX. ch. ; ex. cn., followed. 

Beilly r. Thompson Qtupni). 

Leigh v. Jack (1S79) 49 L. J. Ex. 220 ; 5 
Ex. D. 264 ; 42 L. T. 463 : 28 W. B. 452 ; 
44 J. P. 488. — C.A., discussed. 

Mickle th wait v. Kewlay Bridge Co. (1886) 33 
Ch. D. 146 ; 55 L. T. 366 : 51 J. P. 132.— C.A. 

Leigh v. Jack, applied. 

Doe v. Barnard (supra), referred to. 

Soiling r. Broughton (1893) 63 L. J. P. C. 21 ; 
[1893] A. C. 559.— P.C. 

Leigh v. Jack, distinguished. 

Marshall •/*. Taylor (1895) 12 B. 31 0 ; 64 L. J. Ch. 
416 ; [5893] 1 Ch. 641 ; 72 L. T. 67i).— C.A. 

LORD HALSDURY. — In Leigh v. Jach ... the 
person who established a possession inconsistent 
with the rights of the person to whom the 
property had originally belonged, had a strip of 
land on each side of an intended road, and he 
had obstructed that intended road by various 
articles of his trade, but in no sense was there any 
exclusive possession calculated to make the legal 
possession change so as to put it in him and to 
dispossess the real owner of the land. . . . The 
very nature of this particular piece of land is that 
it is enclosed. — p. 313. 

A. l. smith, l.j. — Xorton v. Z. # JV. W. By. 
[supra, col. 5599. And see “ Bailway”] is 
very apposite. In that case the laud at one time 
had been the l«lnd of the railway company, still 
by non-user they had lost their right to it. The 
only possession they had kept was by their work- 
men going over it to trim a hedge, and that, it 
was held, was not an act of possession, but was 
to be attributed simply to an easement. — p. 319. 

lindley, l.j., to the same effect. 

Leigh v. Jack, referred to. 

Duffy’s Estate, In re (1896) [1897] 1 Ir. B. 295. 
— ROSS, J. ; affirmed (1897).— C.A, 

Rains v. Buxton (1880) 49 L. J. Ch. 473 ; 14 
Ch. D. 537 ; 43 L. T. 88 ; 28 W. B. 954.— 
FRY, J., explained. 

Willis t\ Howe (Earl) (1893) 62 L. J. Ch. 690 ; 
[1893] 2 Ch. 545.— c.A. [post, col. 1608). 

Rains v. Buxton, applied. 

Astley and Tyldcsley Coal, &c., Co., and 
Tyldeslc y Coal Co., In re (1899) 68 L. J. Q. B. 
252 ; 80 L. T. 116.— BRUCE and RIDLEY, JJ. 

Leigh v. Jack, Rains v. Buxton, and Seddon 
v. Smith (1877) 36 L. T. 168.— C.A., dis- 
tinguished. 

Littledale r. Liverpool College (1899) 69 L. J. 
Ch. 87 : [1900] 1 Ch. 19 ; 81 L. T. 564 ; 48 W. B. 
177.— C.A. 


« 
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_ LXNDLEY, m.e. — When possession or disposses- 
sion has to be inferred from equivocal acts, the 
intention with which they arc dons, is all im- 
portant. — sec Leigh vAJark ... I have looked 
at all the decisions I can find which throw any 
light, on this subject. Leigh v. Jack is the 
nearest and most, instructive.’ Rain* v. Burton 
(the underground cellar case) presented no 
difficulty except on the point of concealed fraud. 
The owner of the cedar was there plainly dis- 
possessed by the plaintiff, who took and kept 
possession of Ihe cellar, intending to acquire it 
for himself. In tied don v. Smith and Horton v. 
L. <5* H. ]V. Kg . [a tupra, col. 1599] the acts of 
ownership were unequivocal — there was plough- 
ing up and cultivation of a slip of laud. — p. 89. 

Leigh v. Jack, diseased and applied. 

Vernons Estate, lure (1900) [1901] 1 Jr. R. 1. 
■ROSS, J. 

Littledale v. Liverpool College, referred to. . 

( haven (Earl) r. Pridmore (1901) 17 Times 
L. It. 399. — RIDLEY, J. 

Craven (Earl) v. Pridmore, reversed (1902) 
IS Times L. R. 2S2. — C.A. 


A eltnoicled ym out. 

Stansfield v. Hobson (1858) 22 L. J. Cli. 057 ; 
3 He G. M. & G. G20 ; 1 W. R. 216.- 
l.jj., commented on. 

Sanders r. Sanders (1881) 19 Ch. D. 3?3, 377 ; 
51 L. J. Cli. 276 ; 45 L. T. 037 ; 30 W. E. 280.— 
C.A. ; affirming on different ground#. 50 I* J. Cli. 
367 : 44 L. T/l71 ; 29 W. It’ 413.— MALINS, V.-C. 

jksse l, m.r. — A s 1 said in Alitton. In re 
[(1879) 11 Ch. D. 284. See “ Mortgage”], when 
a title has been extinguished Ity the statute, no 
mere acknowledgment by the person who has 
acquired, under the statute, as good a title as if 
a conveyance had been made to him, can restore 
the old title. The contrary was, indeed, decided 
in St an ,\tieLd v. Hobson, but when we look at 
that case we find that the point is not noticed in 
the judgment of either of the L.JJ., though it 
appears to have been taken in ar^hment. Con- 
sidering the importance of the point, 1 cannot 
think that either of those loarneci judges would 
have decided it without making any remark on 
the subject, aiul I think it must have been over- 
looked by them. 1 tliinT, therefore, that Stans- 
field v. Hobson is no authority in support of the 
proposition that an acknowledgment after the 
statute has run can take the ease out of the 
statute ; and Alison, In re, which is a decision 
by the O.A., shows that it cannot. In justice 
to the V.-C., 1 must, observe that Alison, In re, 
was not referred to before him. — p. 371). 
baggallay, L.J., to the same effect. 

Sanders v. Sanders, applied. 

Hobbs, In re, Hobbs v. Wade (1S87) 57 L. J. 
Ch. 184 ; 36 Ch. IX 553, 557 ; 58 L. T, 9 ; 36 
W. II. 445. — NORTH, J. 

Sanders v. Sanders, referred to. 

Lyell v. Kennedy (1887) 56 L, J. Q. B. 303 ; 
18 Q. B. 1). 796, 814.— C.A. ; reversed , H.L. (E.) 
(see supra, col. 1598) ; Rankin v. M‘Murtry 
(1889) 24 L. R. Ir. 290.— Q.B.D. 

Perry v. Jackson (1792) 4 Term Rep. 516 ; 
2 R. R. 452. — K.B., applied. 

Fannin v. Anderson (1845) 14 L. J. Q. B. 282 ; 
7 Q. B. 811 ; 9 Jur. 969. — Q.B. 


Fannin v. Anderson, approved. 

Townes r. Mead (1855) 24 L. J. C. l\ 89 ; 16 
C. B. 123 ; 3 C. L. R. 381 ; 1 Jur. (H.s.) 355.— 
C.P. And see Coupe r. Oresswell (posf). 

Fannin v. Anderson and Townes v. Mead, 

discussed. 

lioddam v\ Morlcy (1857) 26 L. J. Ch. 43S ; 1 
Be G. & J. 1 ; 3 Jur. (N.S.) 449 ; 5 W. R. 51 0.— 
L.c. and JJ. ; reversing 25 L. J. Oh. 329 ; 2 

K. <fc J. 336; 2 Jur. (N.tf.) 805.— WOOD, M r .-C. 
And see col. 1603. 

Roddam v. Morley, distinguished. 

Dickenson v. Teasdale (1862) 1 JDe G. J. & S. 

52 ; 32 L. J. Ch. 37 ; 9 Jur. (N.S.) 237 ; 

7 L. T. 655. — L.C., approved. 

Coope v. Crcsswell (1866) 36 L. J. Ch. 114; 

L. R. 2 Ch. 112 ; 15 L. T. 427 ; 15. W. R. 242.— 
L.C. ; reversing 35 L. J. Ch. 496 ; L. R. 2 Eq. 
106. — KINDEESLEY, V.-C. 

chelmspord. l.c. — A fter a careful examina- 
tion of lioddam v. Mori eg, upon which the V.-C. 
founded his judgment upon the defence of the 
Statute of Limitations, 1 am unable to concur 
with the reasoning which led to the ultimate 
decision in that case. It is unnecessary for me 
to consider whether the parties, tenant for life 
and remainderman, were to be united in interest, 
that payment by one might be regarded as an 
acknowledgment of the debt of the other. This, 
I think, would undoubtedly be the case if the 
bond debt had been a charge upon the land; 
but whether they were so or not, the relation 
between the parties in lioddam v. Morley renders 
that case inapplicable to the present. This was 
the opinion of Westbury, L.U., in Dickenson v. 
Teasdale, where a similar question arose as to 
the effect of an acknowledgment by a devisee 
upon the defence of the Statute of Limitations 
by a co-devisee. In that case his lords'll ip 
shortly expressed the same view as I have taken 
upon this question, and I have, therefore, liis 
authority in support of the view at which I have 
arrived. — p. 120. 

Dickenson r. Teasdale, referred to. 

Cunningham v. Foot (1878) 3 App. Gas. 974, 
993 ; 38 L. T. 889 ; 26 W. R. 859.— H.L. (Hi.). 

Coope v. Cresswell (supra'), referred to. 

Hollingshcad, In re (1888) 37 Ch. IX 651, 6fl0 
(post, col. 1603) ; Hyatt, In re, Bowles r. Hyatt 
(1888) 57 L. J, Ch. 777 ; 38 Ch. D. 609, 621 : 59 
L. T. 297.— CHITTY, J. 

Coope v. Cresfjwell, applied. 

England, In re, Stewart v. England [1895] 2 
Ch. 820. — KEK.EWICH, J. : affirmed, C.A. (supra, 
col. 1595). 

Coope v. Cresswell, referred to. 

Astbury v. Astbury (1898) 67 L. J. Ch. 471 ; 
[1898] 2 Ch. Ill (post, col. 1606). 

Roddam v, Morley (supra), approved. 

Pears v. Laing (1871) 40 L. J. Ch. 225 ; L. R. 
12 Eq. 41 ; 24 L. T. 19 ; 19 W. R. 653. 

bacon, v.-c. — The ease of lioddam v. Morley, 
which, notwithstanding all that has been said of 
it in Coope v. Cresswell, or elsewhere, I conceive 
to be of unquestionable authority, has decided 
that payment of interest by the tenant for life 
of a devised estate keeps a specialty alive 
against the persons entitled in remainder. % But 
the case is also of great value, by reason of the 
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close and careful examination into the Statutes of 
Limitation, as well by the common law judges, 
whose assistance was procured by the L.O.. as by 
the L.U. himself. The judges pointed out that 
the action to be brought could only be one and 
the same action on the specialty, and nut oil any 
new promise, express or implied, from the terms 
of the acknowledgment, whatever it might have 
been. They held that a devisee who might 
plead the bar, if it existed, could only plead it on 
such*single action, and observing that he was 
capable of making the acknowledgment, and the 
Statute of Fraudulent Devises having declared 
that the devisee should be liable and chargeable 
in the same manner as the heir, they concluded, 
without hesitation, that the devisee might as 
properly be said to be “ liable by virtue of the 
indenture, V as either the real or personal repre- 
sentative, and, therefore, that by the acknowledg- 
ment the action, the only action that could be 
■brought, was set free generally, the statutes 
having nowhere said that it could be brought 
only against the party making the acknowledg- 
ment.— p. 220. 

Roddam y. Morley, considered. 

Hollingshead, In re (post). 

Roddam v. Morley and Pears v. Laing 

(supra), referred to. 

Barclay r. Owen (1880) 80 L. T. 222. — KAY, J. 

Forsyth v. Bristowe (1853) 22 L. J. Ex. 
255 ; 8 Ex. 716 ; 17 Jur. 675 ; 1 W. E. 356. 

' — EX. : and Roddam v. Morley, followed. 

Dibb r. Walker (1S03) 62 L. J. Ch. 536; 
[1803] 2 Ch. 420 ; 3 R. 474 ; 6S L. T. 610 ; 41 
W. R. 427.— CHITTY, J. 

Roddam v. Morley, Pears v. Laing and 
• Dibb v. Walker, applied. 

Leahy r. De Moleyns (1805) [1896] 1 Ir. R. 
206.— aA. 

Roddam v. Morley, discussed. 

Astbury v. Astbury (post, col. 1606). 

Fordham v. Wallis (1853) 22 L. J. Ch. 548 ; 
10 Hare 217 ; 17 Jur. 228 ; 1 W. E. US.— 
TURNER, V.-C., referred to. 

Hunter r. Young (1870) 48 L. J. Ex. 689 ; 4 
F*. D. 256, ®01 ; 4i L. T. 142 ; 27 W. E. 637.— 
O.A, ; Marsden, In re, Bowden r. Layland (1884) 
54 L. J. Ch. 640 ; 26 Ch. D. 783, 790 ; 51 L. T. 
417 ; 33 W. R. 28.— KAY, J. ; Shea v. Moore (post). 

Fordham v. Wallis, considered. 

Hollingshead, In re, HolMgshead v. Webster 
(1888) 57 L. J. Ch. 400 ; 37 Ch. D. 651 ; 58 
L. T. 758 ; 36 W. R. 660. — CHITTY, J. 

Hollingshead, In re, Hollingshead v. Web- 
ster, followed. 

Edwards v. Walters (1896) 65 L. J. Ch. 557 ; 
[1806] 2 Ch. 157 ; 74 L. T. 396 : 44 W. K. 547. 
— C.A. LIKDLEY, LOPES and KAY, L.JJ. 

Fordham v. Wallis and Hollingshead, In 
re, Hollingshead v. Webster, applied. 

Macdonald, Jn re, Dick v. Fraser (1897) 66 
L. J. Ch. 630 ; [1897] 2 Ch. 181 ; 76 L. T. 713 ; 
45 W. R. 628.— STIRLING, J. 

Hollingshead, In re, and Fordham v. 
Wallis, discussed. 

Astbury v. Astbury (1898) 67 L. J. Ch. 471 ; 
[1898] 2 Ch. Ill,— STIRLING, J. (post, col. 1606). 


Toft v. Stephenson (1S48) 1 Hare 7. — tytgram, 
Y.-c. ; reversed , (1851) 21 L. J. Ch. 129 ; 1 De G. M. 
& G. 28 ; IS Jur. 1187. — L.JJ. 

Toft v. Stephenson, referred to. 

Pears r. Laing (1S71) L. R. 12 Eq. 41, 54 (supra-, 
col. 1602); Lewin r. Wilson (post)) Shea r. 
Moore (1892) [1894] 1 Ir. R. lift, 170.— C.A. 

Bolding v. Lane (1863),, 32 L. J. Ch. 219 ; 1 
De G. J. & S. 122 : 9 Jur. (n.s.) 506 ; 
1 N. R. 248 ; 7L. T.812 ; 11 W. E. 386.— 
WEST33UEY, L.C. ; reversing (1862) 3 Giif. 
561 ; 8 Jur. (N.S.) 407 ; 6 L. T. 276 ; 10 
W. E. 556.— STUART, V.-C., distinguished. 

C-hinnery r. Evans (1864) 11 H. L. Cas. 115; 
10 Jur. (n.s.) 855 ; 11 L. T. OS ; 13 W. E. 20.— 
H.L. (IR.). And see cols. 1605— 160S. 

Chinnery v. Evans, principle applied. 

Pears v. Laing (supra, col. 1602 J. 

Chinnery v. Evans, explained. 

Cockbum r. Edwards (1881) 51 L. J. Ch. 46 ; 
18 Ch. D. 449, 456 ; 45 L. T. oG0 ; 30 W. E. 446. 
— C.A. 

Chinnery v. Evans, discussed and applied. 

Harlock r. Ashberry (1882) 51 L. J. Ch. 394 : 19 
Ch. D. 539 ; 46 L. T. 356 ; 30 W. E. 327.— C.A. : 
reversing 50 L. J. Ch. 745 : 18 Ch. D. 229 ; 45 
L. T. 341 ; 29 W. E. 3S7. — fry, j. 

Harlock v. Ashberry, referred to. 

Newbould i\ Smith (1885) 29 Ch. D. 882, 887 ; 
53 L. T. 137 ; 33 W. E. 690. — north, j. (see 
sujwa, *oL 1585) ; Radeley v. Consolidated Bank 
(1886) 34 Ch. D. 536, 550 (supra-, col. 1592). 

Chinnery v. Evans and Harlock v. Ashberry, 

discussed. • 

Bolding v. Lane (supra), referred to. 

Lewin v. Wilson (1886) 11 App. Cas. 639 ; 55 
L. J. P. C. 75 ; 55 L. T. 410. — P.C. ; reversing 
THE SUPREME COURT OF CANADA. And see 
cols. 1606 — 160S. 

lord hobhouse (for the Court). — It is . . . 
necessary to see how far the authorities have 
determined til's meaning of the word t; payment ” 
in sect. 30 [Consolidated Statutes of New Bruns- 
wick, c. 84]. '•Sect. 29 deals with actions to 
recover money secured on land and legacies, and 
provides a limit of twenty years after the right 
accrued, “ unless, in thermeantime, some part of 
the principal money or some interest thereon, 
shall have been paid, or some acknowledgment 
of the right thereto shall have been given in 
writing signed by the person by whom the same 
shall be payable or his agent ; ” a fresh term of 
twenty years being given after any such occur- 
rence. It has been disputed whether the words 
which require that acknowledgment shall be 
given by the person by whom the money shall 
be payable or his agent, apply also to payment. 
It is argued that Chinnery v. Evans and Harlock 
v. Ashberry have decided that they do so apply. 
But that was not the ratio decidendi in either 
case. In both cases the question arose under 
the English Act of 1S37, which corresponds with 
sect. 30 of the New Brunswick Statute, and not 
under sect. 40 of the English Act of 1833, which 
corresponds with sect. 29. . . . In Harlock v. 
Ashberry the judges considered that the prin- 
ciple which underlies the statutes is that pay- 
ment must be an admission of right, but they do 
not discuss the question how far a payment, by 
A. may be admission of right against B. Their 
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conclusion is that statutory payment must be by 
a person bound, or at least entitled, to pay : anil 
that was quite sufficient for their decision, in 
( 'hinnenj v. Emm a On ore direct and simple 
criticism is applied both by Lord Westbury and 
Lord Oranwortli to the word “ payment.” They 
consider that moiiey brought in by a stranger to 
the mortgage contract would not have the 
characteristics or legal, quality of payment ; it 
would be a. gift f rofii a person not entitled to 
tender it. to a person not entitled to demand it. 
Loth learned lords treat the supposed case as 
almost beyond the bounds of practical matters. 

. . . The judgment of the three other judges [in 
the Supreme Court of Canada] who constituted 
the majority, was delivered by (twvnne, J. . . . 
He relies on the decision in Bolding v. Lane, 
where the question related to acknowledgment 
under the English Act of 1883, corresponding 
with sect. 2!), and on the dictum • in Toft v. 
Stephen mu (supra, col. 1304), which Lord t’Tan- 
worth carefully confines to a case falling under 
the same enactment. The principle he tincls to 
be established by authority is, that the only 
person by whom a payment can be made to stay 
the currency' of the statute, is the mortgagor, or 
some person in privity of estate with him, or 
the agent of one of them. It will have been 
seen that, their lordships think it necessary to 
qualify that doctrine. — pp. <>43 — 647. 

Bolding v. Lane ( supra ), discussed. c 

Astbury r. Astbury (1898) 07 L. J. Ch. 471 ; 
[1898] 2 Cli. Ill (post, col. 1000)- r 

Harlock v. Ashberry (supra ), applied. 

ITugill v. Wilkinson (1X88) 38 Ch. L). 480 ; 
o 7 L. J. Ch. 1 01 9 : 58 L. T. 880 : 30 W. It. 038. 

NORTH, J. — Now the right, of John Wilkinson 
against Joseph Wilkinson and the persons claim- 
ing under him, is a right to enforce a charge. 
That charge may be enforced by way of fore- 
closure. An action for foreclosure, or the right 
to bring an action for foreclosure, seems to me to 
be the same thing, for this purpose. It is clearly 
within JI <ido*‘k v. Ashherrg an action or right 
to bring an action for the recovery of land, and 
it is expressly held to lie withiq, sect. 2 of the 
Act of 3 & 4. Will. 4, and it follows it is 
equally within sect. 1 of the Act of 1874. — 
p- 4KS - 

Harlock v. Ashberry, referred to. 

Hugill v. Wilkinson, (limit mod. 

Oonlan’s Estate, In re (1892) 29 L. U. Ir. 199. 
— MONROE, J. And nee pod, col. 1007. 

Harlock v. Ashberry, referred to. 

Hugill v. Wilkinson, explained, and dis- 
t inf} ui nhed. 

Owen, In re (1894) (13 L. J. Ch. 719 : [1894] 
3 Ch. 220 ; 8 It. 500 ; 71 L. T. 181 ; 43 W. 11. 55. 
— STIRLING, J. 

Hugill v. Wilkinson, referred to. 

Powell Brodhurst. (1901) 70 L. J. Ch. 587 ; 
[1901] 2 Ch. 100 ; 84 L. T. 620 ; 49 W. K. 532.— 
FAltWKLL, J. 

Chinnery v. Evans (col. 1004), referred to. 

Barclay v. Owen (1889) 60 L. T. 222. — KAY, J. ; 
Frisby, In re, Allison v. Frisby (1889) 59 L. J, Ch. 
94 ; 43 Ch. 13. 106, 116 ; 61 L. T. 632; 38 VV. It. 
65.— C.A. 

Chinnery v. Evans, principle applied. 

Harlock v, Ashberry (and nee post) ; and 


Lewin v. Wilson (supra, col. 1604), 
discussed. 

Brew r. Brew (1898) [1899] 2 Tr. It. 163.— 
Q.B.t). 

Chinnery v. Evans, applied. 

Astbury r. Astbury (1898) 67 L. J. Ch. 471 : 
[1898] 2 Oh. Ill ; 78 L. T. 494 : 43 W. It. 536. 

STIRLING, ,t. — The only decision to which I 
have been referred on this particular clause 
[Ileal Property Limitation Act, .1833, sort. -W] is 
Balding v. Lane (col. 1604), where it was decided 
that an acknowledgment by a mortgagor of more 
than six years’ arrears of interest being due upon a 
first mortgage does not preclude a personal mort - 
ga gee from relying upon the Statute of Limita- 
tions. [His lordship read passages from the 
judgment of Westbury, L.C., ami continued :] 

“ If that be taken literally as an interpreta- 
tion of the statute, then an acknowledgment 
by an executor does not fall within it.. But 
it may be, having regard to some decisions 
which I am about to mention, the words of the 
L.C. are to be taken with some qualification. 
However that may be, the decision — which is 
binding on me — appears to be in favour of the . 
view that, an acknowledgment made by one 
executor is not effectual to keep alive the debt, 
against the devisee of the real estate, supposing 
him to be a different person. If the acknow- 
ledgment of the mortgagor, who has an interest 
in the land, does not prevent a mortgagee from 
claiming the benefit of the statute, why should 
the acknowledgment of the executor (who as such 
has no interest in the land) he more effectual ? 
This seems to be in accordance with decisions on 
other statutes. It was held in Chinnery v. 
Brans that payment of interest on a mortgage 
comprising several estates by fi receiver appointed 
in a mortgagee's action, the runts of one© of 
them operated (under sect. 40 of the Beal Pro- r 
perty Limitation Act, 1833) to keep alive the 
mortgage debt against the others. It was also 
held in lloddam v. Marie y (supra, col. 1602) 
that payment by a tenant, for life of devised real 
estate of interest on a specialty debt, in which 
the heirs were bound, was sufficient (under sect. 9 
of the Act) to keep the debt alive against the 
remainderman, and a similar decision was given 
in I ratling ahead, In re, Jlollingnhead v. Webstar 
(supra, col. 3603), with respect, to payment, of 
interest on a simple contract debt, the relevant 
statute being the Limitation Act, 1623 (21 »Iac. 

1 1, c. 16). In all these cases the position or 
interest- of the person making the payment was 
such that he migHt? fairly be held to represent 
other persons interested in the land. On the 
other hand, it was held by Turner, V.-O., in 
Fordhain v. 'Wallis (supra, col. 1603), following 
Putnam v. Bates (supra, col. 1.582), that the pay- 
ment of interest on a debt, of a testator by the 
executors, who were also devisees in trust of 
his real estate, although it kept the debt alive 
against the personal estate, did not have the 
same effect against the real estate, the relevant 
statute being again the Limitation Act, 1623. 
The V.-C. says : 44 The case rests upon the deci- 
sions in Atkins v. Tredgotd (supra, col. 1.581) and 
Slater v. Laicson (supra, col. 1582), and. the prin- 
ciple of those cases was this — that one party 
was not to be bound by the admissions of 
another, except in cases of continuing joint con- 
tract. This principle is surely founded in justice. 
Apart from purely legal considerations, it cannot, 
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I think, be doubted that it ought not to be in 
the power of any person by his admission to 
revive a right against another, which, but for 
that admission, would have been wholly extin- 
guished, as was the case in Channel l v. Ditch - 
hum” (supra, col. 1582). . . . It was also held by 
Chelmsford, L.C., in (hope v. Cromwell {supra, 
col. 1002) . . . that payment of interest on a 
specialty debt by the executors of the debtor was 
not sufficient under the ileal Property Limitation 
Act* 1833, sect. 5, to keep the debt alive against 
the devisees of the real estate. — p. 473. 

Chinnery v. Evans, explained. 

Hale, In re, Lillev r. Load (1890) OS L. J. 
Ch. 517 : [1899] 2 Ch. 107 ; 80 L. T. S27 : 47 
W. R. 579. — C.A. ; affirming 79 L. T. 408. — 

BYRNE, J. 

sir F. jeune. — In the case of a receiver, 
Chinnery v; Dram does appear to me to go 
so far as to show that a receiver acting within 
the scope of his authority and dealing with a 
matter within the mortgage can bar the opera- 
tion of the statute by part payment of interest 
on the mortgage debt. The reason is that he 
is acting within the scope of his authority. — 
p. 520. • 

Harlock v. Ashherry (col. 1004), referred to. 

London and Midland Bank i\ Mitchell (1899) 
08 L. J. Ch. 568 ; [1899] 2 Ch. 161 ; 81 L. T. 263 ; 
47 W. R. 602.— STIRLING, J. 

Harty v. Davis (1850) 13 Ir. L. R. 23. — C.P.. 
referred to. 

Shea r. Moore (1892) [1894] 1 Ir. R. 158, 170. 
—C.A. 

Harty v. Davis, appro red. 

Chinnery v. Evans, Harlock v. Ashherry, 
and Lewin Ir. Wilson (supra'), explained. 

.Clifden (Viscount), In re, Annaly^. Agar Ellis 
(1900) 69 L. J. Ch. 478 ; [1900] 1 Ch. 774 : 82 
L. T. 558 ; 48 W. R. 428. 

BYRNE, ,T. — It is argued that the receipt of the 
policy-moneys operates as a payment within the 
meaning of sect. 8 of the Real Property Limita- 
tion Act, 1874. With reference to the phrase 
M unless in the meantime some part of the prin- 
cipal money shall have been paid,” I think that 
the words “ in the meantime” must be taken to 
refer to tin* period between the time when the 
action or suit is brought and the time after which 
the remedy for the debt will otherwise have been 
barred. The words were so interpreted in . . . 
Hart if v. Dans, with which 1 must express my 
agreement. . . . These cases [ Chinnery v. Drams, 
Harlock v. Ashherry, a nd* Lewin v. Wilson] 
establish that payments by persons standing in 
certain relations ‘are to be treated as payments 
giving a new starting point, from which lapse of 
time is to be calculated. There is but one other 
authority in which the question has. been dis- 
cussed, and that is Conlan's Estate , In re 
(col. 1596). . . . I am unable myself to recon- 
cile that decision, so far as the point now j 
under discussion is concerned, with the decision 
of the C. A. in Harlock v. Ashherry. It appears 
to me that where the statutory period has run 
by reason of the twelve years having elapsed, the 
realisation of the security by the mortgagee after 
that date does not amount to and cannot be 
construed as a payment by the mortgagor or his 
agent, or by some person entitled by virtue of the 
contract to make a tender of the money, and to 
enforce payment of it. — p. 480. | 


Harlock v. Ashherry, 'principle applied. 
Grogan v. Regan (1901) '[1902] 2 Ir. R. 197. 
—C.A. : Taylor /•. Hollard [1902] 1 K. B. 076, 
681. — JEL? 1 , J. (post, col ff 1610). 

Chinnery v. Evans, Harlock v. Ashherry, 
and Lewin v. Wilson (col. 1604). dis- 
cussed. 

Bradshaw r. Widdrington (1902) 71. L. J. Ch. 
627 ; [1902] 2 Ch. 430 : L. T. 726 ; 50 W. R. 

561. — BUCKLEY, J. ; a firmed, C.A. 


Concealed Fraud. 

Eolfe v. Gregory (1864) 34 L. J. Ch. 274 ; 
11 Jur. (N.S.) 98 : 12 L. T. 162 ; 13 W. R. 
355. — WESTBITRY, L.C., explained and not 
applied. 

Stone e. Stone (I860) 39 L. J. Ch. 196 ; L. R. 
5 Ch. 74; 22 L. T. 1S2 ; IS W. R. 225. — GIF- 
FA RD, L..T. And see supra , col. 1565. 

Lawrance v. Norreys (Lord) (1890) 59 
L. J. Ch. 681 ; 15 A-pp. Cas. 210 ; 62 
L. T. 706 ; 38 W. E. 753 ; 54 J. P. 708 ; 
6 Times L. 11. 285. — H.L. (E.), approved. 

Haggard r. Pelicier Freres (1891) 61 L. J. P. C. 
19 ; [1892] A. C. 61 ; 65 L. T. 769.— P.C. 

Lawrance v. Norreys (Lord) and Vane v. 
Vane (1873) 42 L. J. Ch. 299 ; L. R. 8 Ch. 
383 ; 28 L. T. 320 ; 21 W. R. 252. —JAMES 
*and HELLISH, h.33., explained and applied . 

Willis r. Howe (Earl) (1893) 2 R. 427 ; 62 
L. J. Ch. 690 ; [1893] 2 Ch. 545 ; 69 L. T. 358 ; 
41 W^R. 433.— C.A. 

lindley. l.j. — T he meaning of sect. 26 
[Statute* of Limitations, 3 & 4 Will. 4, c. 27] 
lias been very much discussed in various cases, 
such as Petra v. Pctre {supra, col. 1568), Pains v. 
Buxton {supra,, col. 1600), Lawrance v. Norreys , 
and Vane v. Vane. These cases show that, in 
order to obtain the benefit of sect. 26, the plain- 
tiff in such an action [i.e., of ejectment] must 
make out three things : (1) that there has been 
a concealed fraud : (2) that he or his predecessor 
in title had been deprived of the estate by that 
fraud : (3) that the fraud had not and could not 
with reasonable diligence have been known or 
discovered but within the statutory period (now 
twelve years) before the action was brought. 

. . The case is not like Trustees, Executors and 
Agency Co. v. Short {supra, col. 1596), where the 
lands had been left vacant.— pp. 430, 431. 

bowen - , L.J., concurred, kay, l.j., to the 
same effect. 


Willis v. Howe (Earl) and Lawrance v. 
Norreys (Lord), discussed. 

Thorne v. Heard (1894) 63 L. J. Oh. 356 ; 

1894] 1 Ch. 599 ; 7 R. 100 ; 70 L. T. 541 ; 42 
V R. 274 : 10 Times L. R. 210.— c.A. ; affirmed 

1895) 64 L. J. Ch. 652 ; [1895] A. C. 495 ; 11 
l. 254 ; 73 L. T. 291 ; 11 Times L. E. 464. — 
r.L. (e.). 


Thorne v. Heard, referred to. 

How v. Winterton (Earl) (1896) 65 L. J. Ch. 
S32 ; [1896] 2 Ch. 626 {supra, col. 1567). 

Thorne v. Heard, discussed and applied. 
McCallum, In re, McCallum r. McCollum 
(1900) 70 L. J. Ch. 206 ; [1901] 1 Ch. 143 ; S3 
L. T. 717 ; 49 W. R. 129.-C.A. 

ALVERSTONE, c.J. — As I understand, the old 
jurisdiction exercised by the Court of equity 
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rested upon tlie fact that the conscience of the 
party who was setting up possession as against 
the title of true owner was affected so that he 
ought not to be allowed to avail himself of the 
lapse of t ime. This is' the reason given by the 
L.O. of Ireland in Huron den v. A nnesley (Lord') 
(supra, col. 1563), anil when Kindersley, V.-O., in 
Pet re v. Pet re (supra, col, 150s) was considering 
the mciining of the same sect. 20 [Heal Property 
Limitation Act. 1833Jjhe uses these words : ‘‘It 
does not menu the case of a party entering wrong- 
fully into possession : it means a case of designed 
fraud, by which a party, knowing to whom the 
right belongs, conceals the circumstances giving 
that right, and by means of such concealment 
enables himself to enter and hold.” This pas- 
sage was quoted verbatim- in Lord St. Leonards’ 
Ileal Property Statutes (2nd ed.) 5 p. l)S. It may 
be said, of course, that these statements of the 
law are not exhaustive ; but I cannot think that 
such judges would have used the words they did 
— namely, “ by means of such concealment 
enables him to epter and hold” — if they had 
contemplated that this section of the statute was 
dealing with cases of the fraud of third persons 
(through whom the person in possession does not 
claim), of which fraud the persons claiming uuder 
the stat ute were wholly innocent. {Similarly, in 
Willi it v. I/owe (Purl) (supra). Kay, L.J ., approves 
of the passage already cited from Petrc v. Pet re, 
and adds t hose words : “ Put the word ‘ concealed * 
seems to indicate that there were facts known to 
the person who enters, and designedly concealed 
by him from 1 he real owner, which facts, if known, 
would enable the real owner to recover. The 
deprivation of which the section speaks in such 
a case is by the fraudulent entry. But that which 
makes a wrongful entry fraudulent is not only 
the knowledge, but the concealment of those 
facts.” And, lastly, in Thorne v. Heard , Lord 
Lindley in the C. A. states the principle of the 
law in the way I have indicated, and refers to the 
authorities above mentioned ; anti Lord Davey, 
in the H. L., uses language which, though it was 
uttered with reference to another statute, in my 
opinion lays down the principle of -construction 
that we ought, to apply to this Act. an Act, be it 
remembered, which only laid donui a* uniform 
rule as to the length of time which must have 
elapsed since possession taken in order to oust 
the true owner. — p. 210. 

v. will TAM K, L.J., discussed Petrc v. Pet re, 
Willis v. /In ire. (Purl), and Thorne v. Heard , 
and continued : 1 wish to add that the view of 
Kay, L.J., that the fraud must have deprived 
the claimant or his predecessors in title of 
the estate has already been fully established 
by the judgment of Jlcrsehell, L.O., in Law - 
ranee v. Surreys (Lord) (supra-) ; and I wish 
here to point, out two reasons why Sohole field 
v. Tern pier ((1850) 28 L. J. Ch. 452 : 4 
Do fl. & J. 420 ; Johns. 155 ; 5 Jur, (N.s.) 610 ; 
7 W. lb 633. — Wood, v.-c.) has no applica- 
tion in the present, case — first, because in that 
case the defendant sought to take a benefit from 
the very fraud which he said deprived the plain- 
tiff of his right of action against him the surety, 
whereas in the present ease neither the defendant 
nor the general in any sense adopt or seek to take 
a benefit from the fraud of the plaintiff’s mother ; 
secondly, because the fraud of the plaintiff’s 
mother had nothing to do with the possession of 
General McCallum or the depriving the plaintiff 
of her land : she was deprived of her land by the 


possession of her father, she was not deprived 
of the land by the fraud of her mother. — 
pp. 215, 216. 

RIGBY, L.J., who dissented, also discussed the 
authorities. 

Judy went Debt a. 

Martin v. M‘Causland (1840) 3 Ir. L. R. 1 13. 
— C.P., not lair. 

Kirkwood r. Lloyd (18-19) 12 lr. Eq. 11. 5 85.— 
BRADY, L.C. ** 

Sheppard v. Duke (1839) 8 L. J. Oh. 228 ; 
9 dim. 567 ; 3 Jur. 168. — V.-C .preferred- to. 

Henry r. Smith (1842) 2 Dr. & War. 381 ; 
4 Ir. Eq. 11. 502 ; 1 Con. & L. 506. — SUGDEN, L.C. 

Henry v. Smith. 

Commented on, Sherwood r. Hannan ( post) ; 
referred to, Evans r. O’Donnell ( post) : applied , 
Lake's Trusts, In re (1890) 63 L. T. 416.— 
STIRLING, j. ; referred to, Shea r. Moore (1392) 
[1894] 1 Ir. R. 15S, 17L— C.A. ; M‘Donnell r. 
Fitzgerald ( post): Llovd, In re (1902) [1903] 
1 Oh. 385. 398. — C.A. (post, col. 1614). 

Watson v. Birch (1847) 1(5 L. J. Ch. 188 ; 
15 Sim. 523 ; 11 Jur. 198.*— v.-c., twin- 
niented on. 

Sherwood r. Hannan (1885) 15 L, B. Ir. 331. — 
CHATTERTON, V.-C. 

Sherwood v. Hannan, reversed. 

Watson v. Birch, referred- to. 

Evans v. O’ Donnell (1880) 18 L. R. Jr. 17o. 
—C.A. 

Evans v. O’Donnell, explained. 

Breslin v. Hodgens (1876) 10 Ir. Eq. R. 260. 
—CHATTERTON. V.-C., discussed. 

M‘ Donnell t\ Fitzgerald [1897] 1 Jr. R. 556. — 
PORTER, M.R. " " * 

Evans v. O’Donnell, c-r plained and a p pi fed, 

Johnson a. Lowry [1900] 1 Ir. R. 316. — C.A. 

Hebblethwaite v. Peever (1891) [1892] I 
Q. B. 124; 40 W. R. 318. — COLLINS, J., 
and Watson v. Birch (supra), followed. 

Jay v. Johnstone (1892) [1893] l' Q. B. 25. — 
COLERIDGE, C.J., and WILLS, J., a firmed (post). 

Watson v. Birch, explained. 

Jay v. Johnstone (1892) 62 L. J. Q. I*. 128; 
[1893] 1 Q. B. 189 ; 4 R. 196 ; 68 L.*T. 129 ; IT 
W. 11. 161 ; 57 J. 1\ 309.— C.A. 

LINDLEY, L.J. — Judgments were specially men- 
tioned in 3 & 4 Will. 4, c. 27, and not in the other 
Act, though, being specialties, they might he. and 
primd facie would jap, included in 3 A i Will. 4 , 
c. 42. But the V.-C). in Walson v. Jtirch deter- 
mined that upon the true construction of (hose- 
two statutes, the statute which related to judg- 
ments was 3 & 4 Will. 4, c. 27. Taking that view, 
he held that a judgment debt twenty years old 
could not be enforced even as against the 
personal estate of the judgment debtor. That 
decision has been accepted and acted upon 
by everybody without question ever since ; and 
the law as settled by that decision, and by other 
decisions which have followed it, is to the short 
effect that, under that Act, a judgment is 
barred after twenty years. — p. 132. lio wen, 
L.J. concurred. 

Jay v. Johnstone, referred to. 

Taylor v. Holland (1902) 71 L. J. K. B. 278 ; 
[1902] 1 K. B. 676 ; 86 L. T. 228 ; 50 W. R. *58. 
— JELF, J. 
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Arrears of Rent and Interest. 

Paget v. Foley (1836) 5 L. J. C. P. 258 ; 
2 Bing, (n.c.) 670 ; 8 Scott 120 ; 2 Hodges 
82. — C.P followed. 

Strachan v. Thomas (1810) 9 L. J. Q. B. 397 ; 
12 A. & E. 536; 1 P. & D. 220 ; 4 Jur. 3183. 

— Q. B. 

Paget v. Foley, discussed. 

Du Vigier r. Lee (1843) 12 L. J. Ch. 345 ; 
2 326 ; 7 Jur. 299 .— wigram, v.-c. 

Paget v. Foley and Strachan y. Thomas, 

discussed and distinguished. 

Hughes r. Kelly (1843) 5 Ir. Eq. R. 286 ; 3 
Dr. & War. 482 ; 2 Con. & L. 223.— sugden, L.c. 

Paget v. Foley, referred to. 

Doe d. Angell r. Angell (1846) 15 L. J. Q. B. 
193 ; 9 Q. B. 328 ; 10 Jur. 705.-Q.B. 

Paget v. Foley, followed. 

Hunter Nockolds (1850) 10 L. J. Ch. 177 ; 
1 Mac. & G. 640 ; 1 H. & T. 644 ; 14 Jur. 256.— 
COTTKNHAM, L.C. ; reversing (1849) 18 L. J. Ch. 
407. — wigram, v.-c. And see col. 1613. 

Paget vjr Foley. 

Referred to, Baines v. Lumley (1868) 16 W. E. 
674. — C.P.: discussed , Howitt r. Harrington (Earl) 
[1893] 2 Ch. 407 (supra, col. 1588) ; applied, Jones 
r. Withers (1896) 74 L. X. 572. — C.A. ; referred to, 
M‘Donuell v. Fitzgerald (supra, col. 1 G i 0) . 

Du Vigier v. Lee (supra'), followed. 

Hughes v. Kelly and Hunter v. Nockolds 

(supra), referred to. 

Elvy r. Norwood (1852) 21 L. J. Ch. 716 ; 
5 De G. & Sm. 240 ; 16 Jur. 493.— PARKER, V.-C. 

Elvy y. Norwood, Du Vigier v. Lee, Hunter 

# v. Nockolds and Hughes v. Kelly (supra), 
discussed. 

Sinclair v. Jackson (1853) 17 Beav. 405. — 
romilly, m.r. And see post, col. 1612. 

Hunter v. Nockolds, distinguished. 

Cox r. Dolman (post, col. 1612). 

Du Vigier v. Lee. 

Commented on. Bound r. Bell (1861) 31 L. J. Cli. 
127 ; 30 Beav. 121 ; 7 Jur. (N.S.) 1183 ; 5 L. T. 
fro ; 9 W. Ti. 846. — M.R. ; distinguished, Pile c. 
Pile (1875) 23 W. E. 440.— HALL, v.-c. ; dis- 
cussed, Dingle r. Coppen [1899] 1 Ch. 726 (post, 
col. 1614) ; Lloyd, In re [1003] 1 Ch. 3S5 (post, 
col. 1614). 

Hughes v. Kelly (svpr<t$, referred to. 
Cunningham v. Foot (1S78) 3 App. Cas. 974, 
1002 ; 38 L. T. S89 ; 26 W. E. 859.— ILL. (ir.) j 
Lloyd, In re (post, col. 1614). 

Elvy v. Norwood (supni), referred to. 
Stead’s Mortgaged Estates, In re (post, 
col. 1614). 

Bowyer v. Woodman, Clarke, Ex parte 
. (1867) L. E. 3 Eq. 313.— WOOD, v.-c.. 
applied. 

Pawsey v. Barnes (1851) 20 L. J. Ch. 393 ; 
15 Jur. 943.— KNIGHT BRUCE, Y.-C., dis- 
tinguished. 

Mutlow v. Bigg (post, col. 1613). 

Vincent v. Going (1844) 1 Jo. & Lat. 697 ; 

♦ 7 Ir. Eq. R. 463.— SUGDEN, L.C. ; Sinclair 
v. Jackson (supra) ; Wheeler v. Howell 


(1857) 3 K. & J. 198.— wood, v.-C. ; and 
Bowyer v. Woodman, discussed. 

Smith r m Hill (1878) 9 Ch. D. 143 ; 47 L. J. Oh. 
7SS ; 38 L.T. 63S ; 26 W. f E. 878. 

hall, v.-c. — The queJion which has been 
argued as to the application of the statute 3 & 4 
Will. 4, c. 27, to this case, the property mortgaged 
being a reversionary interest, is not upon the 
authorities in a satisfactory state. I find that 
the point was considered l*y Lord St. Leonards 
in Vincent v. Going. [The V.-C., after stating 
the facts of the case, continued :] It seems, 
therefore, to me that that is a direct decision by 
Lord St. Leonards on the point, and in the year 
IS44. That case is not, I think, referred to in 
any of the subsequent cases, and that is rather 
remarkable. The next case, Sinclair v. 
Jackson, was decided in 1853, and it is a 
direct authority upon the point to the same 
effect. ... I consider that the judgment of 
the V.-C. in Wheeler v. Howell is a decision 
the other way upon the point. It is very 
shortly put, as it merely shows that the statute 
does not apply to arrears of an annuity charged 
upon a reversionary interest on land, so Iona: as 
the interest conti nues to be re versionary. 1 think 
the case was decided upon sect. 42. . . . In 
regard to the other case of Bowyer v. Woodman, 
which was a decision of Wood, V.-C., the other 
way, I do not think T can put it in competition 
with his previous judgment, as 1 do not think 
the poijit there was really very much before the 
Court. ... In this state of the authorities on 
that part of the case, I should consider myself 
. . . Bound to hold that the arrears would not be 
recoverable while this property was reversionary. 
— p. 147. 

Sinclair v. Jackson, discussed. 

Dingle r. Coppen, and Lloyd, In re (post, 
col. 1614). 

Young v. Waterpark (Lord) (1842) 11 L. J. 
Ch. 367 ; 13 Sim. 199, 204 ; 6 Jur. 656.— 
V.-C. ; affirmed (1S45) 15 L. J. Ch.63 ; 10 
Jur. 1. — L.c., commented on. 

Chappell Eees (1852) 16 Jur. 417. — ST. 
LEONARDS, L.C. 

Young v. Waterpark (Lord) and Chappell v. 
Rees, referred- to. 

Ward v. Arch (1842) 12 Sim. 472.— Y.-C. ; 
and Goff v. BuH (1S4S) 16 Sim. 323.— 
Y.-C., not applied. 

Petre r. Petre (1852) 1 Drew. 371. — ONDERS- 
ley, v.-C. And see supra, col. 1568. 

Goff v. Bult, applied. 

Mutlow r. Big" (post, col. 1613). 

Young v. Waterpark (Lord), followed. 

Cox r. Dolman (1852) 22 L.‘j. Ch. 427: 2 
De G. M. & G, 592 ; 17 Jur. 97. — L.C. and L.JJ. 

Young v. Waterpark (Lord) and Cox v. 
Dolman, followed. 

Wvse; In re, Gore, Ex parte (1855) 4 Ir. Ch. E. 
297.— P.C. (ir.). 

Cox v. Dolman and Young v. Waterpark 

(Lord), applied. 

Snow r. Booth (1856) 2 K. & J. 132. 

WOOD, V.-C. — All that- Hunter v. Hock-olds 
(supra-, col. 1611) determined was, that in a 
suit for the administration of the assets of a 
grantor of an annuity the annuitant cannot 
prove, as a personal debt, for more than six 
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years’ arrears. If the decision went beyond 
that, it is overruled by Cow v. Dolman. — p. 135. 

Cox v. Dolman, followed. n 
Snow r. Booth (tB50) 25 L. J. Ch. 417 ; 
« Tie G. M. & (L 09 : 2 Jur. (n.s.) 241 ; 4 W. II. 
315. — Jj.,1,7. ; ((flirmimj S. C. supra. 

Young v. Waterpark (Lord), applied. 
Burrowes r. (.lore (1857) (I H. L. Cas. 007; -1 
Jur. (N.S.) 1245; -O'W. 11. (>00. — ILL. (TR.) ; 
LORD WENSLEVDALE dissenti mj. 

Cox v. Dolman, applied. 

Snow v. Booth, refereed to. 

Lewisr. Dunconibc (18(11) 30 L. J. Ch. 732; 
20 .Bear. 175 ; 7 .Jur. (N.s.) (505 ; 3 L. T. 807 
W. IL 440. — -M.it. 

Cox v. Dolman, referred to. 

Lawton r. Ford (LS(i(J) L. IL 2 Eq. 97 ; 14 L. T. 
320; 14 W. IL 575. — STUART, V.-C. 

Burrowes v. Gore ( supra ). 

Applied , Mutlfnv /*. Bigg (1874) L. IL 18 Eq. 
240, 248; 22 W. IL 400. —hall, v.-C. [reversed 
on further eridenee , (1875) 45 L. »J. Oh. 282; 1 
Oh. I). 385 ; 31 L. T. 273 ; 24 W. IL 401 . — C.A.) ; 
not applied , Rorke r. Sherlock (1877) Ir. XL 0 Eq. 

510. — OHATTKltTON, v.-U. ; explained, Marshall's 
Eslato, In re (1808) [J800J 1 Ir. 11. 00.— ross, ,t. 

Lewis v. Duncombe (supra), adhered to. 
Hound r. Bell (18(>1) 30 Bear. I '2 1 -(supra. 
col. Kill). 

Bound v. Bell, referred to. 

Lloyd, 1 il re ( post, col. Kil l). 

Borke v. Sherlock ( supra ), refereed to. 
Marshall's Estate, In re (sup^a). 

Hunter \\ Nockolds (supra, col. Kill). 
Explained, Snow v. .Booth (185(5) 2 K. & J. 
132 (supra, col. 1(512) ; applied, Shaw r. Johnson 
(18(51) 30 L. J. Oh. (545 ; l l)r. & Sm. 412; 7 
Jur. (N.S.) 1005 ; 4 L. T. -1(50 ; 0 W. TL 029.— 

V. -C.; Mason r. Broad bent (post); Edmunds r. 
Waugh (post) ; Sutton r. Sut-lon (1882)22 Ch. D. 

511, 518. — C.A. (supra, col. 1504); applied , 
Darley r. Tennant (1835) 53 L.T. 2.57. — north, j. : 
referred lo, Nugent's Trusts, In re (1885) 10 
L. IL Ir. 140.— porter, m.r. ; Frisby, In re, 
(1880) 43 Oh. D. HH5, 1 WUpupra, col. 150-1) ; dis- 
eussed, M 4 Domiell r. Fitzgerald [1K07J 1 Ir. 11. 
55(5. — roitTKit, iM.it.; eom me nfed on. Bailie r. 
Irwin [1807] 2 Ir. R. (514. — Q.n.1). ; approved, 
Lloyd, In re (post). 

Shaw v. Johnson (supra'), referred to. 

Stead’s Mortgaged Estates, In re (post ) ; Lloyd, 
In re (post). 

Mason v. Broadbent (1 8(53) 33 JBcav. 20(5 ; 0 
L. T. 5(55 ; 1 2 W. It. i 1 18. — M.R., questioned. 
Edmunds r. Waugh (180(5) L. B. 1 Eq. 418 ; 35 
L. J. Oh. 234 ; 12 Jur. 32(5 ; 13 L. T. 730 ; 14 

W. 11. 257. 

KINDERS LEY, V.-C. — In Jlason v. Broadbent, 
which was a suit by a mortgagor to recover the 
surplus money, the decision appears to have been 
that the mortgagee should only retain six years’ 
arrears of interest. ... I am bound to say that, 
with all deference, I cannot concur in the con- 
clusion that a bill by a mortgagor to recover 
the surplus money comes within the terms of the 
42nd section, as being a suit by which arrears 
of interest are sought to be recoverable. — p. 421. 


Mason v. Broadbent. 

Distinguished, Arclu lull v. Anderson ( post ') ; 
dismissed, Dingle r. Coppen (post) ; referred to, 
Lloyd, In re (post). 

Edmunds v. Waugh (supra), explained. 

Stead's Mortgaged Estates, In re (187(5) 2 
Ch. I). 713; 45 L. J. Ch. (531; 35 L. T. 4(55; 
24 W. It. (598. 

MALINS, V.-C. — But- that was a ease in which 
the proceeds of the sale of certain mortgaged 
premises, sold under the power of sale ifs. Jim 
mortgage deed, were standing in Court to the 
credit of a suit for the administration of tlm 
estate of the mortgagee. . . . And in Edmunds 
v. I rim/7/. the position of the parties was as if 
the mortgagee had the money actually in his 
hands as mortgagee, and what Kimlersley, V.-C. 
really dealt- with was the right of retainer, 
and he held that the petition, which in effect 
put the mortgagee in possession of funds which 
really belonged to him, was not a suit to recover 
interest within the meaning of the Statutes of 
Limitation. — p. 717. 

Edmunds v. Waugh, approved. 

Marshfield, In re. Marshfield r. Hutchings 
(1887) 5(5 L. J. Ch. 599 ; 34 Ch. I>p721 ; 5(5 L.T. 
094 ; 35 W. IL 491.— KAY, J. 

Marshfield, In re, Marshfield v. Hutchings, 

referred to. 

Hancock. In re, Hancock r. Berrey (18.88) 57 
L. J. Ch. 785 ; 59 L. T. 197; 30 W. IL 710.— 
KAY, J. And see col. 159(5. 

Edmunds v. Waugh, and Marshfield, In re. 

Distimj wish ed, Archdall /*. Anderson (1890) 25 
L. IL Ir.’ 433. — OHATTERTON, V.-C. ; referred to, 
Shear. Moore (1892) [IS94] 1 Ir. IL 158.— C.A, ; 
approved , Lloyd, In re ( post)* 

Edmunds v. Waugh, followed. 

Dingle r. Ooppen (1898) 08 L. J. Ch. 3 3 7 ; . 
[1899] 1. Ch. 72t> : 79 L. T. 093 ; 47 W. JL 279.— 
BYRNE, J. See judgment at length. 

Dingle v. Coppen, referred to. 

Powell v. Brodhurst (1901) 70 L. J. Ch. 587 ; 
[1901 j 2 Ch. 100 ; 84 L. T. 020 : 49 \V. IL 532.— 
FAR WELL, J. 

Dingle v. Coppen, approved. 

Stead’s Mortgaged Estates, In # re (supra), 
not applied. ** 

Lloyd, In re, Lloyd r.Llnvd (1902) 72 L. J.Ch. 
78; [1903] 1 Ch. 385 ; 87 L. T, 5-11; 51 W. IL 
1 77.— C.A. 

Archdall v. Anderson (supra), approved. 

Lloyd, In re, Ifcsyd v. Lloyd, applied. 

Owen Lewis’ Estate, In re [1903] i Ir. 1L348, 
—ROSS, »T. 

Jolly, In re, Gathercole v. Norfolk, (59 L. J. 
Ch. 103 ; [1900] 1 Ch. 292. — north, j. ; reversed, 
(1900) 09 L. J. Ch. 001 ; [1900] 2 Ch. 0K5 ; 83 
L. T. 118 ; 48 W. IL 057.— C.A. 


LIS PENDENS. 

Culpepper v. Aston (1(5.82) 2 Ch. Gas. 115 ; 1 
Eq. Cas. Abr. 272.— L.c. ; Garth v. Ward 
(1741) 2 Atk. 174.— L.C. ; and Mead v. 
Orrery (Lord) (1745) 3 Atk. 235.— L.C., 
adopted. 

Bellamy •/.*. Sabine (1857) 1 De G. & J. 500. — 
L.c. and L.JJ. (infra) ; and see Brice r. I%icc 
(1887). — KAY, J. (infra'). 
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Sorrell v. Carpenter (1728) 2 P.Wms. 482. — 
L.C., adopted. 

Bellamy r. Sabine (1857) 1 De Gr. & J. 566 ; 
26 L. J. Ch. 797 ; 3 Jur. (n.s.) 943 ; 6 W. ft. 1.— 
L.c. and L.JJ. 

Sorrell v. Carpenter, considered. 

Wigram v. Buckley (1S94) 63 L. J. Ch. 689 ; 
[1894] 3 Ch. 483 ; 7 ft. 469 ; 71 L. T. 287 ; 43 
W. ft. 147. — C.A. LOED HERSCHELL, LINDLEY 
and-DAVEY, L.JJ. 

Metcalfe v. Pulvertoft (IS 13) 2 V. & B. 200 ; 
13 ft. ft. 63. — V.-c., adopted. 

Bellamy v. Sabine (1S57) 1 De Gr. & J. 566 : 
26 L. J. Ch. 797 ; 3 Jur. (n.s.) 943 ; 6 W. ft. 1.— 
L.C. and L.JJ. 

Metcalfe v. Pulvertoft, considered. 

Wigram v. Buckley (1894) 63 L. J. Ch. 6S9 ; 
[1894] 3 C-h. 4S3 ; 7 ft. 469 ; 71 L. T. 287 ; 43 
W. ft. 147. — C.A. 


M.R. ; reversed (1873) L. ft/8 Ch. 747 : 29 L. T. 
88 ; 21 W. ft. 754. — L.JJ. 

* 

Berry v. Gibbons, considered. 

Price v. Price (1837).— kay, j. (supra) ; 
Wigram v. Buckley (1894).— C.A. (supra) ; 
Hoban, In re, Lonergan v. Hogan [1896] 1 Ir. ft. 
401.— M.R. 

Meux y. Maltby (1818) 2 Svvanst. 277.— 
M.R., referred to. 

Taff Vale By. v. Amalgamated Society of 
Railway Servants (1901) 70 L. J. K. B. 905 : 
[1901] A. C. 426 ; 85 L. T. 147 ; 50 W. ft. 44 : 
65 J. P. 596. — H.L. (E.). 

Bellamy v. Sabine (1S57) 1 De Gr. &„J. 566 ; 
26 L. J. Ch. 797 ; 3 Jar. (N.s.) 943 ; 6 
W. ft. 1. — L.C. and L.JJ., distinguished. 
Plant V. Pearman (1S72) 41 L. J. Q. B. 169 : 
26 L. T. 313 ; 20 W. ft. 314 .— q.b. 


Drew v. Norbury (Earl), (1846) 3 Jo. & 
Lat. 267; 9 Ir. Eq. ft. 171, 524.— L.C., 
considered. 

Price i\ Price (1887) 56 L. J. Ch. 530 ; 35 
Ch. D, 297; 56 L. T. 842 ; 35 W. ft. 386.— 
KAY, J. ; and Wigram v. Buckley (1894) 63 
L. J.' Ch. 689 ; [1894] 3 Ch. 4S3 ; 7 ft. 469 ; 71 
L. T. 287 ; 43 W. ft. 147.— C.A. 

Drew v. Norbury (Earl), applied. 

Mackesy v. Mackesy (1895) [1896] Ir. ft. 
511. — M.R. ; and Taylor v. London and County 
Banking Co. (1901) 70 L. J. Ch. 477 ; [1901] 2 
Ch. 231 ; 34 L. T. 397 ; 49 W. ft. 451.— c.A. 

Walker v. Flamstead (1754) 2 Ld. Ken. 
Ch. pt. 2, pf 57 ; Walker v. Smallwood 

. (1768) 2 Ambl. 676 ; and Jennings v. Bond 

• (1845) 2 Jo. & Lat, 720 ; 8 Ir. Eq. ft. 755. 

— L.C., considered. 

Price v. Price (1887) 56 L. J. Ch. 530 : 35 
Ch. D. 297 ; 56 L. T. 842 ; 35 W. ft. 386. 

kay, J. — My conclusion from these authorities 
is that where debts are charged upon a testator’s 
real estate by his will, or as judgment debts under 
the old law, a suit by such creditors to administer 
real and personal estate is a lis pendens , which, 
wjjLen registered, gives the plaintiffs priority over 
a purchaser or mortgagee from any defendant 
entitled to real estate under the will. But there 
is an exception where the defendant is in such a 
position that the purchaser has a right to suppose 
he is selling or mortgaging for the purpose of 
paying the testator’s debts.- *xhis was the case, 
as Lord St. Leonards points out [in Drew v. 
JYbrbnry (Earl) ], in Walker v. Flu instead . — 
p. 534. 

Higgins y. Shaw (1842) 2 Dr. & War. 356 ; 

1 Con. & L. 400. applied. 

Patch v. Holland (1873) 29 L. T. 419.— 
HALL, v.-c. ; and Price v . Price (1887 ).— kay, j. 
(supra). 

Barned’s Banking Co., In re, Thornton, 

Ex parte (1867) 36 L. J. Ch. 190 ; L. ft. 

2 Ch. 171 ; 15 L. T. 523 ; 15 W. ft. 292.— 

L.JJ., considered. 

Wigram v. Buckley (1894) 63 L. J. Ch. 689 ; 
[1894] 3 Ch. 483 ; 7 ft. 469 ; 71 L. T. 287 : 43 
W. ft. 147.— C.A. 

Berfy v. Gibbons (1872) 42 L. J. Ch. 89 ; 

L. ft. 8 Ch. 749, n. ; 28 L. T. 5 ; 21 W. ft. 255.— 

O.C. 


Bellamy y. Sabine, considered. 

Price v. Price (1887) 56 L. J. Ch. 530 ; 35 
Ch. D. 297; 56 L. T. 842; 35 W. B. 386.— 
KAY, J. 

Bellamy y. Sabine, considered. 

Wigram v. Buckley (1894) 63 L. J. Ch. 6S9 ; 
[1394] 3 Ch. 4S3 ; 7 ft. 469 ; 71 L. T. 287 ; 43 
w. ft. 147.— c.A. LORD HERSCHELL, LINDLEY 
and DAVEY, l.jj. 


LOCAL GOVERNMENT. 

1. Authorities. 

2. Jurisdiction. 

3. Expenses. 

4. Bates. 

5. Liability of Authorities. 


1. Authorities. 

Walker, £x parte (1S89) 58 L. J. Q.B. 190 ; 
22 Q. B. JD. 384 ; 60 L. T. 581 ; 37 W. ft. 
293 ; 53 J. P. 260. — C.A., approved. 
Thomas, Ex parte (1889) CO L. T. 728.— C.A. 

ESHER, M.R., BOWEN and^FRY, L.JJ. 

Kent County Council, Ex parte (1891) 60 
L. J. Q. B. 314 ; [1891] 1 Q. B. 389 ; 64 
L. T. 421 ; 55 J. P. 248.— STEPHEN and 
williams, JJ. ; appeal dismissed. 60 L. J. 
Q. B. 435 ; [1891] 1 Q. B. 725 ; 65 L. T. 
213 ; 39 W. ft. 465 ; 55 J. P. 647.— 
O.A.; Herefordshire County Council, lure 
(1894) 64 L. J. M. C. 26 ; [1895] 1 Q. B. 
43 ; 15 ft. 77 ; 71 L. T. 576 ; 59 J. P. 348. 
— MATHEW and CHARLES, JJ. ; and Corn- 
wall County Council v. Truro Town Council 
(1894) 63 L. J. VL C. 60 ; 70 L. T. 354 ; 58 
J. P. 299; 10 ft. 595. — COLERIDGE, C.J.- 
and DAY, J., overruled. 

Thetford Corporation v. Norfolk County Coun- 
cil (1898) 07 L. J. Q. B. 907 ; [1898] 2 Q. B. 
468 ; 79 L. T. 315 ; 47 W. ft. 1 ; 62 J."P. 724.— 
C.A. SMITH, RIGBY and V. WILLIAMS, L.JJ. ; 
varying 67 L. J. Q. B. 55 ; 77 L. T. 498. — 
WILLS, J. 

smith, L.J, — With all submission to the late 
Mr. Justice Stephen and to my brother Vaughan 
Williams, who, in Dover Borough Council and 

. 52 



1617 


LOCAL GOVERNMENT. 


1618 


Kent (hunt \f Council , In re, and Kent County of this, and, in my opinion, it is not the true 
(hnmr.il anti Sandwich JJorough Council , In re, construction of the Act. ]n my judgment, 
held that sub-sect. f> of sect. *35 [ot the Local sect. 84 of the Act of 1S88 does not apply to 
Government Act, 18&] was to be read as a borough petty sessions salaried clerks at all, and 
general provision applicable to both the larger therefore docs not shift the payment of such 
and smaller class of boroughs, I cannot agree, salaried clerks on to the county council. In my 
To hold so would, in my opinion, be doing such judgment, the corporation of Thetford is liable 
violence to the provisions and framework of the to pay the salary of its own clerk to its own 
Act as no Court, would be justified in doing, even borough petty sessions, as it was before the 
if the suggested imputations upon the legislation passing of the Act of 1888, and this obligation 
be well founded, which I am by no means con- is not by the Act cast upon the county of 
viuced of. Tlie special provisions of sub-sect.. 5 Norfolk ; and Herefordshire County Council , 
of sect. 35 applicable to the larger boroughs arc, In re, was not rightly decided. — pp. 900, 910, 
in my judgment, purposely omitted from sect. 38, 911. 
which is applicable to the smaller boroughs. 

The special provisions of sub-sect. 5 of sect. 38 Salford Corporation v. Lancaster (1890) 59 
are, as was pointed out by counsel for the L. J. Q. B. 570 ; 25 Q. B. D. 384 ; 63 L. T. 

defendants, such as to tax the borough for the 409 ; 38 W. R. 061 j 55 J. P. 85. — C.A., 

expenses of the county, and not the county for adopted. 

the expenses of the borough ; and yet it is now Bootle-cum-Linacre Corporation v. Lancashire 
said by the borough that the true reading of the County Council (1890) 00 L. J. Q. B. 323. — C.A. 
Act is that the county should pay these expenses lindley, bowen and fry, l.jj. : reversing 
(salaries of recoitlcr and clerk of the peace) of smith, j. 
the borough. . . . My brother Wills has followed 

and agreed with Herefordshire County Council, Reg. v. Cross (1852) 19 L. T. (O.S.) 35. — 
In re, wherein a Divisional Court held, following Campbell, c.j followed. ~ 

Corn teal l County Council v. Truro Town Council, Reg. r. Collins (1870) 40 L. J. Q. B. 257; 2 
a case of a borough with a population of over Q. B. D. 30; 30 L. T. 192. — C.A. ; affirming 24 
10,000, that the salary of the clerk to borough W. R. 732 . — q.b.d. 
petty sessions had since the Act of 1888 to be 

paid' by the county council and not by the Nutt on v. Wilson (1889) 58 L. J. Q. B. 443 ; 
borough. The correctness of this decision is now 22 Q. B. D. 744 ; 37 W. R. 522 : 53 J. P. 

challenged in this Court., and we have to say if 644. — c.A. ESHER, M.R., lindley and 

it be rightly decided. ... It is not suggested lopes, L.JJ followed. 

that any Act prior to tlie Petty Sessions Act, Barnacle r. Clark (1899) 69 L. J. Q. B. 15 ; 
1849, placed the appointment and payment of a [1900] 1 Q. B. 279 ; 81 L. T. 484 ; 48 W. R. 336 ; 
salaried clerk to a borough petty sessions in the 64 J. 87. — RIDLEY and darling-, .7J. 

county council, and it is not. denied that prior to 

the passing of the Local Government Act, 1888, Smith v. Fieldhouse (r87G) 35 L. T. 602 ; 

the borough appointed and paid the salaried clerk S. C. mm. Rochfort v. Atherley, 1 Eas I), 

to its own petty sessions. It is, however, said oil. — EX. D., not followed. 

that the Local Government Act, 1888, changes Fletcher r. Hudson (1880) 5 Ex. D. 287; 49 
all this, and that sect. 84 is the section which L. J. Ex. 793 ; 43 L. T. 404 : 45 J. P. 5.— C.A. 
affects this. . . . Section 84, which follows bramwel l, baggallay and brett, l.jj. 
sect. S3, deals, in my judgment, with exactly the bramwell, L.J. — As to authorities, we have 
same class of salaried clerks as sect. 83— that is, opinions of judges both ways ; on the one hand, 
salaried clerks of county petty sessional divisions, Lord Coleridge and .Pollock, B., in Smith v. 
and not with salaried clerks of borough petty Fieldhouse, and Bowen, J., in the present ease, 
sessional divisions. The words “every petty thought that consent was necessary ; on the 
sessional division ” in sect. 84, according to the other, Huddleston, B. anti Stephen, >1., in *he 
context and whole sclTpe of the Act, mean, in Court below, thought that it was not. 1 laving 
my opinion, a county and not a borough petty to choose between them, I prefer the opinion of 
sessional division. It will be seen that by the Court below. — p. 291. 
sect. 84, sub-sect. 1, tlie appointment as well ns 

the removal of the salaried clerk mentioned in Lea v. Facey (1S87) 56 L. J. Q. B. 536 ; 1 9 
the section is expressly left where this had been Q. B. JD. 3o2 ; 58 L. T. 32 ; 35 W. It. 721 ; 

prior to the passing of tlie Act — that is, the 51 J. P. 756. — C.A.., distinguished. 

appointment and removal of a county petty Kennedy r. G. S. & W. Ry. (1,889). — c.A. (tr.). 
sessional salaried clerk is left with tlie county 

authority. If this sub-section applied to a Jefferys v. Gurr (1831) 2 B. k Ad. 833, I 

borough petty sessions salaried clerk, which, I L. J. K. B. 23. — K.B. ; and Tone Conserva- 

think, it does not, then the appointment and tors v. Ash (1829) 10 B. & 0. 349 ; 8 L. J. 

removal of a borough petty sessional salaried (O.S.) K. B. 226 . — K. b. , distinguished. 

clerk is left with the borough authority. Sub- Salford Corporation v. Lancashire County 
section 2 of sect. tS4 also appears to throw light Council (1890) 59 L. J. K. B. 576 ; 25 Q. B. D. 
upon this, for by it the joint committee, com- 384 ; 63 L. T. 409 ; 38 W. R. 661 ; 55 J. P. 85. 
posed as above-mentioned of county men, is — c.A. esher, M.R., lindley and lopes, L.JJ. 
introduced to deal with tlie “ officers ” mentioned 

in sects. 83 and 84. What has such a committee Aberdeen Ry. v. Blakie (1854) 1 Macq. 
to do with a borough officer, to whose selection, H. L. 461 ; 2 Eq. R. 1281. — H.L. (SC.), 

appointment, and approval they are strangers, applied. 

and advisedly kept strangers by the Act, though Flanagan v. G. W. Ry. (1868) L. R. 7 Eq. 116, 
it is now said they are by reason of the Act to 1 23 .— giffard, v.-c. ; and Imperial Mercantile 
pay his salary ? I do not see the object or sense Credit Association v. Coleman (1870) L. R. 6 Ch. 
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563, n. — MALINS, y.-C. ; reversed (1871) L. R. 
6 Cll. 558.— HATHEELEY, L.C. 

Aberdeen By. y. Blakie, discussed and distin- 
guished. 

Murray v. Epsom Local Board (1896^ 66 

L. J. Ch. 107 ; [1897] 1 Ch. 85 ; 75 L. T. 579 ; 

45 W. R. 185 ; 61 J. P. 71.— STERLING, J. 

STIRLING-, J.— The plaintiffs do allege that 

Mr. L. has influence with the board, that he 
has Used it with a view to his own private 
interest and advantage, and not with a view to 
the proper discharge by the board of tlicir public 
duties, and that consequently the plaintiffs have 
not succeeded in inducing the board to take steps 
for the protection of the footway. It is not 
alleged that the members of the board other than 
Mr. L. have been guilty of any malpractice, or 
that the influence he is alleged to have over 
them has been acquired by any illegitimate 
means, or even that they have surrendered their 
judgment to him, or acted as his tools. It is 
consistent with the plaintiffs’ allegations that all 
the members of the board (other than Mr. L.) do 
in good faith believe that their acts are entirely 
in accordance with the due discharge by them of 
their public duties ; but it is contended that the 
acts of the board are vitiated by reason of Mr. L. 
having been present at the meetings when the 
plaintiffs’ applications were discussed, being 
allowed to speak and use his influence with the 
board, and ultimately succeeding in inducing 
the board to take his views. ... In support of 
this argument Aberdeen Railway v. Blaliie was 
cited. It was there held that a contract entered 
into between the company and a firm of which 
one of the directors was a partner could no't be 
enforced against th$ company, and was voidable 
at the option of the company. If, however, the 
company or the directors, after a full disclosure 
• of the interest of the contracting director, chose 
to affirm the contract, I apprehend that it would 
be binding on the company. At all events the 
case is not an authority for the proposition that 
the existence of such an interest, disclosed or 
undisclosed, as is attributed to Mr. L., vitiates 
the resolution of the board. — p. 109. 

Att.-Gem v. Southampton Corporation (1858) 
• 29 L. J. Ch. 282 ; 1 Cliff. 3(53 ; 6 Jur. 

(N.S.) 36 ; 1 L. T. 155.— Y.-C., discussed 
and distinguished. 

Att.-Gen. v. Teddington Urban Council (1897) 
67 L. J. Ch, 23 ; [1898] l .Ch. 66 ; 77 L. T. 426 ; 

46 W. R. 88 ; 61 J. P. 825.— ROMER, J. 

Att.-Gen. v. Southampton Corporation, 

applied. 

Att.-Gen. v. Hanwell Urban Council (1900) 
69 L. J. Ch. 626 ; [1900] 2 Ch. 377 ; 82 L. T. 
778 ; 48 W. R. 690.— C.A. LORD ALVERSTONE, 

M. R., RIGBY and COLLINS, L.JJ. 

Bayley v. G. W. By. (1884) 26 Ch. D. 434 ; 
51 L. T. 337. — C.A., applied. 

Brown v. Alabaster (1887) 57 L. J. Ch. 255 ; 
37 Ch. D. 490, 505 ; 58 L. T. 265 ; 36 W. R. 155. 
—KAY, J. 

Bayley r. G. W. By., discussed and distin- 
guished. 

Attr-Gen. t\ Teddington Urban Council (1897). 
— ROMER, J. (supra). 


Att.-Gen. v. Teddingiwn Urban Council 
(1897) 67 L. J. Ch. 23 ; [189S] 1 Ch. 66 ; 
77 I* T. 426 ; 46 W R. 88 ; 61 J. P. 825. 
—ROMER. J., foilin'* d. 

Att.-Gen. c. Hanwell Urban Council (1899) 
G9 L. J. Ch. 39 ; [1900] 1 Gh. 51 ; 81 L. T. 
504 ; 48 W. R. 69. — KEKEWICH, J.; affirmed in 
C.A. (see supra'). 

Bochdale Union and Hastingden Union, In re 

(1 SOS) 67 L. J. Q. B. 846 ; [1898] 2 Q. B. 206 ; 
78 L. T. 563 ; 62 J. P. 678.— CHANNELL and 
RIDLEY, JJ. ; affirmed, 68 L. J. Q. B. 531 ; [1899] 
1 Q. B. 540 ; SO L. T. 146 ; 47 \Y\ R. 322. — C.A. 
RUSSELL, C..T., SMITH and COLLINS, L.JJ. See 
London Government Act, 1899 (62 & 63 Viet, 
c. 14), s. 16. 

Bochdale Union and Haslingden Union, In 

re, applied. 

St. Thomas Rural Council and Heavitree 
Urban Council, In re (1902) 86 L. T. 153 ; 66 
J. P. 597. — WRIGHT, J. * 

Rochdale Union and Haslingden Union, In 
re, and Buckinghamshire County Council 
and Herefordshire County Council, In re 
(1899) 68 L. J. Q. B. 417 ; [1899] 1 Q. B. 
515 ; 80 L. T. 85 ; 63 J. P. 356.— WILLS 
and BRUCE, JJ., overruled. 

Cater^iam Urban Council and Godstone Rural 
Council, In re (1904) 73 L. J. K. B. 589 ; [1904] 
A. C. 171 ; 90 L. T. 653 ; 52 W. R. 625 ; G8 J. P. 
429 ; 2*L. G. R. 596. — H.L. (E.) ; reversing 72 
L. J. K. B. 279 ; [1903] 1 K. B. 554 ; 88 L. T. 
414 ; 51 W. R. 353.— C.A. 

Reg. y. Wcfrksop Local Board (1864) 5 
B. & S. 951 ; 34 L. J. M. C. 220 : 11 
Jur. (N.S.) 1015 ; 10 L. T. 297 ; 13 W. R. 
253. — q.b. ; S. C., 12 W. R. 710, explained 
a nd: d istinguish ed. 

Barnsley Locai Board r. Sedgwick (1867) 36 
L. J. M. C. 65 ; L. R. 2 Q. B. 185 : 15 L. T. 569 ; 

15 W. R. 514.— Q.B. 

• 

Barnsley Local Board v. Sedgwick, com - 

mented upon. 

Firth r. Staines (1897) 66 L. J. Q. B. 510 ; 
[1897] 2 Q. B. 70 ; 76 L. T. 496 ; 45 W. R. 575 : 
61 J. P. 452. — HAWKlNSUnd weight, jj. 


Contracts with Authorities. 

Howell v. Worcester Corporation (1854) 9 
Ex. 457 ; 2 C. L. R. 981 ; 23 L. J. Ex. 
139 ; IS Jur. 64. — EX., principle applied. 
Andrews v. Ryde Corporation (1874) 43 
L. J. Ex. 174 ; L. R. 9 Ex. 302 ; 23 YV. R. 58. 
— EX. 

Nowell v. Worcester Corporation, distin- 
guished. 

Hunt ‘V. Wimbledon Local Board (1878) 47 
L. J. C. P. 540 ; 3 C. P. D. 208, 215 ; 39 L. T. 
35.— lindley, J. ; affirmed C.A. (col. 1621). 

Nowell v. Worcester Corporation, distin- 
guished. 

Young v. Leamington Corporation (1882) 51 
L. J. Q. B. 292 ; 8 Q. B. D. 579 ; 46 L. T. 
555; 30 W. R. 500.— C.A. ; affirmed H.L. (E.) 
(post, col. 1621). 
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Att.-Gen. v. Gfcskill (1882) 52 L. J. Ch. 183 ; 
22 Ch. D. 587 ; 47 L. T. 566 ; 81 W. R. 
135. — BACON, £.-C followed. « 

Williams r. Barmouth (Jiban Council (1807) 
77 L. T. 883. —LA w RANGE and COLLINS, JJ. ; 
affirmed in a. a. lindley, ai.ii. and ciiitty, l.j. 

Hunt v. Wimbledon Local Board (1878) 48 
L. J. C. P. 207 ; 4 C. P. I). 48 ; *10 L. T. 
115 ; 27 W. R. 123. — C.A., distinguished. 
Eaton r. Banker (1881) 50 L. J. Q. B. 441- : 7 
Q. B. H. 521) ; 44 L. T. 703 ; 21) W. R. 51)7 ; 45 

J. P. GIG. — C.A. 

Hunt v. Wimbledon Local Board, approved. 
Young v. Leamington Corporation (1883) 52 
L. J. Q. B. 713 ; 8 App. Cns. 517 ; 40 L. T. 1 ; 
31 W. R. 925 : 47 J. P. GG0. — ILL. (E.). LORDS 
BLACKBURN, WATSON, BRAAI WELL and FITZ- 
GERALD. 

Hunt v. Wimbledon Local Board and Young 
v. Leamington, distinguished. 
Bournemouth Commissioners r. Watts (1834) 
54 L. J. Q. B. 03 : 14 Q. B. L. 87 ; 51 L. T. S23 ; 
33 W. R. 280 ; 49 J. P. 102.— HAWKINS and 
SMITH, JJ. ; and Scott v. Great Clifton School 
Board (1884) 1 Cab. & K. 435 ; 14 Q. B. D. 500 ; 
52 L. T. 105 ; 33 W. R. 3G8. — MATHEW, J. 

Young v. Leamington Corporation, applied. 
Tunbridge Wells Improvement Commissioners 
r. So utli borough Local Board (1888) GO L. T. 
172. — KAY, J. 

Young v. Leamington Corporation, referred 
to. 

British Insulated Wire Co.-r. Prescot "Urban 
District. Council (1895) 64 L. J. Q. B. 811 : 
[1895 J 2 Q. B. 4G3 ; 15 R. G33 ; 73 L. T. 383 ; 
44 W. R. 224 ; 59 J. P. 552.— POLLOCK, B. and 
WRIGHT. J. ; affirmed, G5 L. J. Q. B. 190 ; [1895] 
2 Q. B. 538 ; 15 R. G3G, n.— C.A. 

Bournemouth Commissioners v. Watts (1884). 
— hawkins and smith* j j. (supra), 
principle applied . 

Brooks v. Torquay Corporation (1902) 71 L. J. 

K. B. 109 ; [1902] 1 K. B. G01 ; 85 L. T. 785. 
— WALTON, 0. 

Eaton y. Basker (1881) 50 L. J. Q. B. 194 : G 
Q. B. JL). 201 : 44 L. T. 60 ; 29 W. R. 398.— 
Q.B.D.; reversed, (1881) 50 L. J. Q. B. 444; 7 
Q. Ii. I). !529 ; 44 L. T. 703 ; 29 W. E. r.97 ; 45 
J. 1\ 016. -C.A. 

Eaton v. Basker (supra in C.A.), dis- 
tinguished. 

Melliss r. {Shirley Local Board (1885) 54 L. J. 
Q. B. 408; 14 Q. B. D. 911 ; 52 L. T. 544.— 
CAVE, .1. 

cave, j. — It was contended by Mr. Mackenzie 
that although the sum did amount ultimately to 
62Z. 8s., yet at the time when the order was given 
for the special report to be made, it did not 
necessarily follow that the amount would be over 
50Z., and consequently that no contract under 
seal was necessary : and he referred me on that 
point to the case of Eaton v. Basher, which was 
an action brought by a medical man against a 
local board, whore he had verbally agreed with 
the committee to attend patients at the rate of 
5^. 3rZ. per tent per day. Now it is obvious that 
according to the terms of that agreement, at the 


end of each day he was entitled to his 3 d. per 
tent, and that if lie were discharged, for instance, 
at the end of the day. or if the fever proved to be 
more tractable than it turned out to be, the 
sum to which he would be entitled would be 
considerably less than 50Z., .and that in any 
event he would* be entitled to recover a series of 
sums none of them coming up to the sum of 50Z. 
In this case, on the contrary, there is no evidence 
to satisfy me that it was ever contemplated that 
a special report would come to a less sunT than 
50Z., and there never was a period when, the 
plaintiffs were entitled to sue for a less sum than 
50/.— p. 413. 

Melliss v. Shirley Local Board, 54 L. J. Q. B. 
408 ; 14 Q. B. D. 911 ; 52 L. T. 544.— CAVE, J. ; 
reversed on one. point, (1885) 55 L. J. Q. B. 143 : 
16 Q. B. D. 44 G ; 53 L. T. 810 ; 34 W. R. 187 j 
50 J. P. 214.— C.A. 

Melliss v. Shirley Local Board, applied . 

Whiteley r. Barley (1887) 20 Q. B. D. 19G.— 
MATHEW, J. ; a firmed, 57 L. J. Q. B. G43 ; 21 
Q. B. D. 154.— C.A. 

Reg. v. Prest (1850) 20 L. L*Q. B. 17 ; 16 
Q. B>. 32 ; 15 Jur. 554. — Q.ii., followed. 

Reg. v. Norwich Corporation (1882) 30 W. R. 
752.— GROVE anti LOPES, JJ. 

Reg. v. Prest and Reg. v. Norwich Corpora- 
tion, applied. 

Bournemouth Commissioners r. Watts (1884) 
54 L. J. Q. B. 93 ; 14 Q. B. D. 87 ; 51 L. T. 823'; 
33 W. R. 280 ; 49 J. P. 102. — HAWKINS and 
SMITH, JJ. 

Reg. v. Prest, inapplicable. 

Reg. v. Exeter Corporation (1 880) G Q. B. D. 
135 ; 44 L. T. 101 ; 29 W.R.441 ; 45 J. P. 
158.— FIELD, J., applied. „ 

Reg. r. Ramsgate Corporation (1889) 58 L. ,L 
Q. B: 352 ; 23 Q. B. 1). GG ; 61 L. T. 333 ; 37 
W. R. 781 ; 53 J. P. 740.— FIELD and CAVE, JJ. 

Burgess v. Clark (1884) 14 Q. B. I). 735 ; 33 
W. R. 2 69 ; 49 J. P. 388.— O.A., applied. 

Whiteley r. Barley (1887) 20 Q. B. D. 196. — 
MATH row, J. ; affirmed C.A. (supra). 

Burgess v. Clark, diet urn approved. ** 

Reg. v. Ramsgate Corporation (1889). — field 
and cave, jj. (supra). 

Burgess v. Clark, approved. 

Edwards «. Salmon (1889) 58 L. J. Q. B. 571 : 
23 Q. B. 1). 531 ; M \V. U. IGG ; 54 J. P. 180.— 
C.A. HALSBURY, L.C., BRETT, Af.R. and LIND- 
LEY, L.J. 

Newington Local Board v. Cottingham Local 
Board (1879) 48 L. J. Oh. 22G ; 12 Oh. I). 
725 ; 40 L. T. 58. — At ALINS, V.-C., observa- 
tions applied , 

New Windsor Corporation v. Stovell (1884) 54 

L. J. Ch. 113 ; 27 Ch. D. GG5 ; 51 L. T. 026 ; 33 
W. R. 223. — NORTH, J. 


2. .JURISDICTION. 

Streets and Hoads. 

Cleckheaton Local Board v. Burnup (18SG) 
50 J. P. 598.— AIATHEW and SMITH, JJ., 
disapjrroved. 

Jowett v. Idle Local Board (1887) 57* L. T. 
928 ; 36 W. R. 138.— STEPHEN and CHARLES, JJ. ; f 
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affirmed , (1S88) 86 W. R. 630. — C.A. ESHER, M.R. 
and bowen, L.J. 

Cleckheaton Local Board v. Burnup, not 

followed. 

Fenwick r. Croydon Sanitary Authority (1891) 
60 L. J. M. C. 161 ; [1891] 2 Q. B. 216 ; 65 L. T. 
645 ; 40 W. R. 124 ; 55 J. P. 470. — CAVE and 

CHARLES, J J. 

Maude v. Baildon Local Board (1SS3) 10 
“ Q. B. D. 394 ; 48 L. T. 874 ; 47 J. P. 644. 
— pollock and Huddleston, bb., and 
NORTH, J., questioned. 

Portsmouth Corporation r. Smith (1883) 13 
Q. B. D. 184 ; 53 L.J. Q. B.92 ; 50 L. T.308.— c. A.; 
affirmed, (1885) 54 L. J. Q. B. 473 ; 10 App. Cas. 
364 ; 53 L. T. 394 ; 49 J. P. 676.— H.L. (E.). 

brett, m.r. — We have been referred to Maude 
v. Baildon Local Board. That case was deter- 
mined by Pollock and Huddleston, BB., and 
North, J., who appear to have considered that 
Reg. v. Dayman (7 E. &. B. 672 ; 26 L. J. M. C. 
12S), was an authority binding upon them in 
that case. I respectfully differ from the judg- 
ment in Maude v. Baildon Local Board: I think 
that the learned judges in that case mistook the 
point actually decided in Reg. v. Dayman. — 
p. 195. bowen, L.J. agreed. 

Maude v. Baildon Local Board, disapproved. 
Richards v. Kessick (1S88) 57 L. J. M. C. 48 ; 
59 L. T. 318 ; 52 J. P. 756.— field and WILLS, JJ. 

Maude v. Baildon Local Board, held over- 
ruled. 

Ellis r. L. C. C. (1892) 67 L. T. 558 ; 57 J. P. 
24.— pollock, B. and hawkins, j. 

Portsmouth Corporation v. Smith (1SS3) 53 
L. J. Q. B. 95 ; 13 Q. B. D. 181 ; 50 L. T. 
• 308.— C.A. ; affirmed, (1 S85) 51 L. J. Q. B. 

' 473 ; 10 App. Oas. 361 ; 53 L. T. 391 ; 49 

J. P. 676. — H.L. (e.) ; and Jowett v. Idle 
Local Board (1887) 57 L. T. 928 : 36 
■ W. R. 138. — Stephen and chakles/jj. ; 
affirmed , (1888) 36 W. R. 530.— O.A., 
applied. 

Richards Kessick (1SS8) 57 L. J. M. C. 48 ; 

59 L. T. 318 ; 52 J. P. 756.— field and wills, jj. 

m Portsnuwith Corporation r. Smith and Jowett 
v. Idle Local Board, followed . 

Fenwick v. Croydon Sauitary Authority (1891) 

60 L. J. M. C. 161 ; [1891] 2 Q. B. 216 ; 65 L. T. 
645 ; 40 W. R. 124 ; 55 J. P. 470.— cave and 
CHARLES, JJ. 

Portsmouth Corporation" v. Smith, distin- 
guished. 

Barry and Ondoxton Local Board «?. Parry 
(1895) *64 L.J. Q. B. 512 ; [1895] 2 Q. B. 110*; 
15 R. 430 ; 72 L. T. 692 ; 43 W. R. 504 ; 59 J. P. 
421. — RUSSELL, C.J. and CHARLES, J. 

Baker v. Portsmouth Corporation (1878) 47 
L. J. Ex. 223 ; 3 Ex. D. 157 ; 37 L. T. 
822 ; 26 W. R. 303. — C.A., approved and 
obscr vat'i on* adopted . 

Robinson r. Barton Local Board (1883) 53 
L. J. Ch. 226 ; 8 App. Cas. 79S ; 50 L. T. 57 : 32 
W. R. 249 ; 48 J. P. 276.— H.L. (E.). LORDS 
SELBORNE, L.C., BLACKBURN and FITZGERALD. 

Baker v. Portsmouth Corporation, followed. 
James 7.-. Wyvill (1884) 51 L. T. 237 ; 48 J. P. 
725. — COLERIDGE, C.J. and STEPHEN, J. I 


Baker v. Portsmouth Corporation, followed. 
Hendon Local Board v. Pounce (l8S9) 42 
Ch. D. 602*; 61 L. T. 465 : 3S W. R. 377.— 
NORTH, J. ** 

Richards v. Kessick (1888) 57 L. J. M. C. 
48; 59 L. T. 318; 52 J. P. 756.— field 
and wills, JJ., considered and applied. 
White 'V. Fulham Vestry (1S96) 74 L. T. 425 ; 
60 J. P. 327.— hawkins an4 williams, jj. 

Richards v. Kessick, approved. 

Property Exchange (No. 1) v. Wandsworth 
Board of Works (1902) 71 L.J. Iv.B. 515 : [1902] 
2 K. B. 61 ; 86 L. T. 481 ;-66 J. P. 435.— C.A. 
COLLINS, M.R. , ROMER and MATHEW, L.JJ. 

Austerberry v. Oldham Corporation (1886) 
55 L. J. Oh. 633 ; 29 Ch. D. 750 ; 53 L. T. 
543 ; 33 W. R. 807 ; 49 J. P. 532.— C.A., 
applied. 

Midland Ry. r. Watton (18S6) 55 L. J. M. C. 
99 ; 17 Q. B. D. 30 ; 54 L. T. 482 ; 34 W. R. 
524 ; 50 J. P. 405. — C.A. ESHER, M.R., LINDLEY 
and LOPES, L.JJ. 

Kingston-unon-Hull Local Board v. Jones 

(1856) 26 L. J. Ex. 33 ; 1 H. & N. 4S9 ; 
2 Jur. (N.s.) 1193; 5 W. R. 161.— ex., 
adopted. 

Hcsketh t\ Atherton Local Board (1873) 43 
L. J. M.C. 37 ; L. R. 9 Q. B. 4 : 29 L. T. 530 ; 
22 W. R. 58. — Q.B. ; St. Mary, Islington, Vestry 
r. Barrett (1874) 43 L. J. M.C. 85 ; L. R. 9 Q. B. 
278 ; 3i> L. T. 11 ; 22 W. 11. 402.— q.b. 

Robinson v. Barton Local Board (1882) 52 
L. J. Ch. 5; 21 Ch. D. 621 ; 47 L. T. 286.— C.A. ; 
reversed, (18S3) 53 L. J. Cli. 226 ; 8 App. Cas. 
798 ; 50 L. T. 57 ; 32 W. R. 249 ; 48 J. P. 276.— 
H.L. (E.). 

Robinson y. Barton Local Board (C.A.), 

•inapplicable. 

Williams c. Powning (18S3) 4S L. T. 672 ; 47 
J. P. 486.— DENMAN and hawkins, jj. 

Robinson y. Barton Local Board, dis- 
tinguished. 

Portsmouth Corporation v. Smith (1S85) 54 
L. J. Q. B. 473 ; 10 App. Cas. 364 ; 53 L. T, 
394 ; 49 J. 1 J . 676.— H.a (E.). LORDS BLACK- 
BURN, watson and fitzgerald. 

Robinson v. Barton Local Board (in H.L.), 

applied. 

M. B. W. v. Nathan (1S85) 54 L. T. 423 ; 
34 W. R. 164 : 50 J. P. 502.— MATHEW and 
SMITH, JJ. 

Robinson v. Barton Local Board, dicta 
applied. 

Williams v. Wallasey Local Board (1886) 55 
L. J. M. C. 133 ; 16 Q. B. D. 718 ; 55 L. T. 27 ; 
34 W. R. 517 ; 50 J. P. 5S2.— MATHEW and 
SMITH. JJ. ; and Midland Ry. v. Watton (1886) 
55 L. J. M. C. 99 ; 17 Q. B. JD. 30, 36 ; 54 L. T, 
482 ; 34 W. R. 524 ; 50 J. P. 405.— C.A. 

Robinson v. Barton Local Board, observation 
■referred to. 

Davis /*. Greenwich Board of Works (1895) 64 
L. J. M. C. 257 ; [1895] 2 Q. B. 219 ; 14 R.552 ; 
72 L. T. 674 ; 59 J. P. 517.— C.A. ESHER. M.R., 
SMITH and RIGBY, L.JJ. 
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Robinson v. Baston Local Board, applied. 

Att.-Gen. r. Rufford (1809) 08 L. J. Ch. 179; 
[1.899] 1 Oh. 537 ; 80 t L. T. 17 ; 47 W. It. 405 ; 
03 J. 1\ 232. — NORTH', 3. 

Robinson v. Barton Local Board, dictum 
applied. 

Allen r. Fulham Vestrv (1899) 08 L . J. Q. B. 
450; [ 1 899] 1 Q. 13. OKI ; KO L. T. 253; 47 
W. It. 428 ; 03 J. P. If] 2. — O.A. SMITH, COLLINS 
anil ROM KR, L.JJ. 

Att.-Gren. v. Rufford (1899) 08 L. J. Ch. 
179 ; [1899] 1 Ch. 537 ; SO L. T. 17; 47 
W. It. 405 ; 03 J. P. 232 . — north, j., 
applied. 

Att.-Gen. r. Ashbourne Itecreation Co. (1902) 
72 L. J. Ch. 07 ; [1903] 1 K. B. 101 ; 87 L. T. 
6G1 ; 51 W. It. 125 ; 07 J. lb 73. — BUCK LET, J. 

Att.-Gen. v. Ashbourne Recreation Co., 

appro red and followed. 

Devonpovt Corporation r. Tozer (1903) 72 
L. 4. Ch. 411 ; [194)3] 1 Ch. 759 ; 88 L. T. 113 ; 
52 W. It. 0 ; 1 L. G. R. 421 ; 67 J. P. 209.— C.A. ; 
arid Aft. -Gen. r. Wimbledon House Estate Co. 
(1.904) 73 L. J. Ch. 593 : [1904] 2 Ch. 34; 91 
L. T. 103 ; 08 J. P. 341 ; 2 L. G. It. 828.— 
FAR WELL, J. 

Tunbridge Wells Corporation v. Baird (1S9G) 
05 L. J. Q. B. 451 ; T1890] A. 0. 434; 
74 L. T. 385 ; 00 J. P. 78«— H^L. (e.). 
folio iced. 

St. Mary, Battersea, Vestry v. County of 
London and British Provincial Electric Lighting 
Co. (1899) (18 L. 4. Ch. 238 ; [1899] 1 Ch.' 474 ; 
80 L. T. 31. — O.A. ; reread nq JEUNE, F. ; Armagh 
Union r. Bull (1899) [1900] 2 Ir. It. 371.— Q.B.D. ; 
affirmed O.A. ; and Finchley Electric Jwight Co. 
r. Finchley Urban Council (1903) 72 L. 4. Ch. 
297; [1903] I Ch. 437; 88 L. T. 215; 5L 
W. It. 375 ; 07 J. V. 97 ; 1 L. G. It. 244.— O.A. 

Nutter v. Accrington Local Board, 47 L. J. 
Q. 15. 521 ; 38 L. T. 009.— Q.B.l). ; reversed, (1878) 
48 1,. J. Q. B. 487; 4 Q. B. L). 375; 40 L. T. 
802. — c.A. ; the latter decision affirmed, nom. 
Accrington Oorpuration r. Nutter (1880) 43 
L. T. 710. — II. 0. (1$.). LORDS SfcLJSOUNlfl, l.c., j 
V ISN Z A NOE, B HACK BURN IU id \V ATSO N. 

Nutter v. Accrington Local Board (1878) 48 
Ij. 4. Q. B. 487 ; T Q. B. D. 375 ; 40 X.. T. 
802. — G.A., commented on. and followed. 

Swansea improvement and Tramways Co. c. 
County Roads Board, Glamorganshire (1879) 41 
L. T. 583, 

FRY, ,1. — But then, it is said that. 1 am pre- 
cluded from coining to that conclusion by the 
judgment of the Court of Appeal in Xutter v. 
Aeerhajton Local Hoard of Health. That case 
lias decided clearly that a street is not the less a 
street because it is a turnpike road ; but I find 
in it no decision upon the effect of the section of 
the Act of 15 & 10 Viet, to which 1 have been 
referred. It is true that the section seems to 
have been stated to the Court ; but for some 
reason or other, I know not what, it did not 
attract their attention sufficiently to receive from 
them any judicial decision. That ease, there- 
fore, not determining it, I should feel myself 
bound to give effect to what appears to me to be 
a very clear cause in an Act of Parliament. But- 
further than that, the conclusion I have arrived 
at is in perfect harmony with the decision of 
the Court of Appeal in that case. . . . The 


OS tli section, in my judgment, does not exclude 
the statutory title of the defendants. — p. 585. 

Coverdale v. Charlton (1878) 48 L. J. Q. B. 
128; 4 Q. B. D. 101; 40 L. T. 88; 27 
W. R. 257. — c.A., adopted. 

Nutter r. Accrington Local Board (1878) 48 
L. J. Q. B. 487 ; 4 Q. B. D. 375 ; 40 L. T. 802. 
— C.A. ; Burgess r. North wich Local Board (1880) 
50 L. 4. Q. ib 219 ; 0 Q. B. D. 261, 274 ; 44 L. T. 
154 ; 29 W. R. 931 ; 45 J. P. 256.— C.r.D. * 

Coverdale v. Charlton, followed. 

Rolls r. St. George, Southwark, Vestry (1880) 
U Ch. D. 785 ; 49 L. J. Ch. 091 ; 43 L. T. 140 ; 
28 W. R. 807 ; 44 4. P. 080.— C.A. JAMES, 
cotton and thesiger. l.jj. 

JAMES, L.J. — It is impossible to read any of the 
three judgments delivered on that occasion with- 
out seeing that in the view of the learned judges 
the soil and freehold, in the ordinary sense of the 
words “soil and freehold,” that is to say, the soil 
from the centre of the earth up to an unlimited 
extent into space, did not pass, and that no stratum 
or portion of the soil, defined or ascertainable like a 
| vein of coal, or stratum of ironstone, or anything 
of that, kind, passed, but that the biffird hud only 
the surface, and with the surface such right 
below the surface as was essential to the main- 
tenance and occupation and exclusive possession 
of the street, and the making and maintaining of 
the street for the use of the public. — p. 795. 

Coverdale v. Charlton, followed. 

Wandsworth Board of Works r. United Tele- 
phone Co. (1884) 53 L. J. Q. B. 449 : 13 Q. B. IX 
904 ; 51 L. T. 148 ; 32 W. R. 776 ; 48 J. P. 676. 
—C.A. BRETT, M. El., BOWEN and FRY, L.JJ. 

Coverdale v. Charlton, referred to. 

Reg. v. London County J4., Fulham Vestry, 
Ex parte (1890) 59 L. J. M. C. 146 ; 25 Q. lb 1). , 
357; 63 L. T. 243; 39 W. R. I L— COLERIDGE, 
C.J. and WILLS, J. 

Coverdale v. Charlton arid Fenwick v. Croy- 
don Rural Sanitary Authority (1891) 60 
L. 4. M. C. 161 ; [1891] 2 Q. B. 216 ; 65 
L. T. 045 ; 40 W. R. 124 ; 55 4. P. 470.— 
CAVE and Charles, JJ., adopted. 

Hill r. Wallasey Local Board (1 894}, 03 L.J. Oh. 

1 ; 7 R. 51 ; 42 W. R. 81.— C.A. lindleTJ 
SMITH and DAVEY, L.JJ. 

Coverdale v. Charlton, dicta disapproved. 

Tunbridge Wells Corporation r. Baird (1896) 

05 L. J. Q. B. 451 ; [1896] A. C. 434 ; 74 L. T. 385 ; 

60 J. P. 788. — ILL. £6.). LORDS HALSBITRY, L.C., 
IIERSCHELL, MACNAGHTEN and MORRIS. 

LORD IIERSCHELL. — But no doubt the opinion 
was expressed there that the vesting of the street 
would carry something more than the mere sur- 
face, and that in addition to what was necessary 
for its maintenance as a highway there would be 
transferred to the urban authority soil below 
that sufficient for all the ordinary "uses of land 
below a highway. X confess 1 see considerable 
difficulty in accepting any such view. Xn the 
first place, the language of the enactment [the? 
Public Health Act, 1875] seems to me to point i/ u 
the contrary direction. The vesting words a\ re 
“ such street ” (the street a highway repaira’8^ e 
by the inhabitants at large) “ and the pavement 
stones and other materials thereof.” All than* 
seems to point to the surface use of the street 
as a highway and nothing more, and I am 
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unable to see why it should be supposed to 
transfer to and vest in the urban authority the 
subsoil below for sewerage purposes, because 
that is provided for, and amply provided for, by 
other provisions in the same statute. — p. 456. 


Finchley Electric Light Co. v. Finchley Urban 
Council (1902) 71 L. J. Ch. 450; [1902] 1 Ch. 
866 ; 86 L. T. 286 ; 50 W. R. 470 : 66 J. P. 502. 
— HARWELL, J. ; reversed, (1903) 72 L. J. Ch. 
297 ; [1903] 1 Ch. 437 : 88 L. T. 215 ; 51 W. B. 
375 ; 67 J. P. 97 ; 1 L. G. R. 244. — C.A. 


Taylor v. Oldham Corporation (1876) 46 
L. J. Ch. 105 ; 4 Ch. 1). 395 ; 35 L. T. 
696 ; 25 W. R. 308.— JESSEL, M.R., 
adopted. 

Midland Ry. r. Watton (1886) 55 L. J. M. O. 
99 ; 17 Q. B. D. 30 ; 54 L. T. 482 ; 34 W. R. 524 ; 
50 J. P. 405. — C.A. ■; and Northern Bridge Co. r. 
Reg. (1886) 55 L. T. 759.— CHITTY, J. 

Taylor v. Oldham Corporation, dictum 
applied. 

Richards r. Kessick (1888) 57 L. J. M. C. 48 ; 
59 L. T. 318 *52 J. P. 756.— FIELD and WILLS, JJ. 

Taylor v. Oldham Corporation, followed. 

Reg. r. Goole Local Board (1891) 60 L. J. Q.B. 
617 ; [1891] 2 Q. B. 212 ; 64 L. T. 595 ; 39 W. R. 
608 ; 55 J. P. 535.— DAY and LAWRANCE, JJ. 

Taylor v. Oldham Corporation, applied. 

Hill r. Wallasey Local Board (1892) [1892] 3 
Ch. 117 ; 67 L. T. 49 ; 56 J. P. 469.— kekewich, j. 


Taylor v. Oldham Corporation, adopted. 

Hill /\ Wallasey Local Board (1894) 63 L. J. 
Ch. 1 ; [1894] 1 *Ch. 133; 7 R. 51 ; 69 L. T. 
641 ; 42 W. R. SI.— c.A. lindley and davey, 
l.iTj. ; smith l.j. dissenting ; reversing eomer, j. 

Midland Ry. v. Watton (1SS6) 55 L. J. M. C. 
99 ; 17 Q. B. I). 30 ; 54 L. T. 482 ; 34 W. R. 
524 ; 50 J. P. 405.— C.A., applied. 

Eccles r. Wirrall Sanitary Authority (18S6) 55 
L. J. M. C. 106 ; 17 Q. B. D. 107 ; 34 W. R. 412 ; 
50 J. V. 596.— MATHEW and smith, JJ. ; Hill v. 
Wallasey Local Board (1894). — C.A. (supra'). 


m Andersen v. Dublin Corporation (1885) 15 
L. R. Jr. 410. — v.-O., distinguished. 
Collins v. Hornsey Urban Council (1901) 70 
L. J. K. B. 802 ; [1891] 2 K. B. 180 ; 84 L. T. 
839 ; 49 W. R. 620 ; 65 J. P. 600.— LORD ALVER- 
STONE, C.J. and LAWRANCE, J. 


Ashton-under-Lyne Corporation v. Pugh 

(1897) 67 L. J. Q. B. 32 ; [1898] 1 Q. B. 
45 ; 77 L. T. 583 ; 46 W. R. 100 ; 61 J. P. 
788. — C.A., followed . 

Lodge v. Huddersfield Corporation (1898) 67 
L. J. Q. B. 568 ; [1898] 1 Q. B. 847 ; 78 L. T. 
422 ; 62 J. P. 387 ; affirmed on facts , 67 L. J. 
Q. B. 571 ; [1898] 1 Q. B. 859 ; 62 J. P. 515.— 

C.A. SMITH and CHITTY, L.JJ. 


Baeshaw v. Buxton Local Board (1875) 45 
L. J. Ch. 260 ; 1 Ch. D. 220 ; 34 L. T. 112 ; 
24 W. R. 231.— M.R. 

Distinguished, Denny v. Thwaites (1876) 46 
L. J. M. C. 141 ; 2 Ex. D. 21 ; 35 L. T. 62S.— 
DIVISIONAL CT. ; applied , Harris v. Northamp- 
tonshire County Council (1897) 61 J. P. 599. 
BYRNE, J. 


Hendon Local Board v* Pounce (1889) 42 
Ch. D. 602 ; 61 L. T. 465 ; 38 W. R. 377. 
— NORTH. J., followed. 

Bromley Local Board r^Lloyd (1S92) 66 L. T. 
462 ; 56 j. P. 278.— KEKEWICH, J.' 

Uckfield Rural Council v. Crowborough 
Water Co. (1S99) 6S L. J. Q. B. 1009 ; 
[1899] 2 Q. B. 664 ; 81 L. T. 539 ; 48 
W. R. 63. — D., applied. 

L.C.C. v. Wandsworth Gas Co. (1900) 82 L. T. 
562; 64 J. P. 500. — RIDLEY and darling, jj. 


Buildings. 

Hibbert v. Acton Local Board (1SS9) 5 Times 
L. R. 274. — c.A., not followed . 

Brown v. Leicester Corporation (1892) 67 L. T. 
686 ; 41 W. R. 78.— POLLOCK, B. and HAWKINS, J. 

Marshall v. Smith (1873) 42 L. J. C. P. 108 ; 
L. R. 8 C. P. 416 ; 28^ L. T. 538.— C.P., 
distinguished. ’ 

Rum ball v. Schmidt (1882) 8 Q. B. D. 603 ; 46 
L. T. 661 ; 30 W. R. 949 ; 46 J. P. 567.— GROVE, 
J. and HUDDLESTON, B. 

Marshall v. Smith, followed. 

Reay r. Gateshead Corporation (18S6) 55 L. T. 
92 ; 34 W. R. 6S2 ; 50 J. P. 805.— DENMAN ancl 
HAWKINS, JJ. 

n 

Marshall v. Smith, referred to. 

Welsh v. West Ham Corporation (1S99) 69 
L.J. Q.B. 114; [1900] 1 Q. B. 324; S2 L. T. 
262. — DARLING and CHANNELL, JJ. 

Hattersley v. Burr (1866) 4 H. & C. 523 ; 
12 Jur. (£.s.) 894 ; 14 L. T. 565 ; 14 W. R. 
864.— EX. : and Young v. Edwards (1864) 
33 L. J. M. O. 227 ; 11 L. T. 424.— EX., 

■not followed. 

Hall «?. Nixon (1875) 44 L. J. M. C. 51 ; L. R. 
10 Q. B. 152 ; 32 L. T. 87 ; 23 W. R. 612.— Q.B. 

mellor, J.— I confess myself quite unable to 
see the exact reasons on which the cases cited to 
us proceeded’ The first case, that of Young v. 
Edwards, although it was decided two years 
before the other (Hattersley v. Burr), was not 
quoted in the argument. Those being cases which 
could not be carried to error, and which are not, 
therefore, binding decisions on us, we must form 
the best opinion we can on the case before us, if 
we do not see in the cases cited reasons satis- 
factory to our minds. — p. 55. 

Hattersley v. Burr ; Young v. Edwards ; and 
Hall v. Nixon, applied. 

Baker v. Portsmouth Corporation (1877) 3 
Ex. D. 4, 12 ; 37 L. T. 381 ; 25 W. R. 677.— 
EX.D. ; affirmed , 47 L. J. Ex. 223 ; 3 Ex. D. 157 ; 
37 L. T. 822 ; 26 W. R. 303.— C.A. 

Young v. Edwards and Hall v. Nixon, 

considered. 

Reay v. Gateshead Corporation (1886) 55 L. T. 
92 ; 34 W. R. 682 ; 50 J. P. 805.— DENMAN and 
HAWKINS, JJ. 

Rumball v. Schmidt (1S82) 8 Q. P>. D. 603 ; 
46 L. T. 661 ; 30 W. R. 949 ; 46 J. P. 
5(}7 # _ g . R ove, j. and Huddleston, b. ; 
James v. Wyvill (1884) 51 L. T. 237 ; 48 
J. P. 725.— COLERIDGE, C.J. and STEPHEN, 
j. ; and Brown v. Holyhead Local Board 
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(18G2) 1 H. & C. G01 ; 32 L. J. Ex. 25 ; 7 
L. T. 332 ; 11 V. R. 71.— EX., considered. 
Rcny v. Gateshead Corporation (1885) 55 L. T. 
02 ; 34 W. R. 682 ; 50 ** P. S05.— DESMAN and 
HAWKINS JJ. 

Eumhall v. Schmidt, distinguished. 

Blackpool Corporation r. Johnson (1902) 71 
L. J. K. B. 485 ; [1902] 1 K. P>. 646 ; 87 L. T. 
28. — LORD ALVERSTONE, C.J., DARLING and 
CHANNEL!/, JJ. f ' 

Reay v. Gateshead Corporation (1886) 55 
L. T. 92 ; 34 W. E. 682 ; 50 J. P. 805.— 
DENMAN and HAWKINS, JJ., dictum 
cxplai ned. 

Welsh ??. West Ham Corporation (1899) 69 
L. J. Q. R. 114 ; [1900] 1 Q. B. 324; 82 L. T, 
262. — DARLING and CHANNELL, JJ. 

Welsh v. West Ham Corporation, dis- 
tinguished. 

Blackpool Corporation r. Johnson (1902) 71 
L. J. K. B. 485 ; [1902] 1 K. B. 646 : 87 L. T. 
28. — LORD ALVE1&TONE, O.J., DARLING- and 
CHANNELL, JJ. 

Williams v. Wallasey Local Board (1880) 55 

L. J. M. C. 133 ; 16 Q. B. D. 718 : 55 L. T. 
27; 34 W. E. 517; 50 J. P. 582.— MATHEW 
and SMITH, JJ., referred to. 

Warren r. Mustard (1891) 61 L. J. M. C. IS ; 
66 L. T. 26; 50 J. P. 502.— MATHEW and 
SMITH, JJ. » 

Newhaven Local Board v. Newhaven School 
Board (1885) 30 Cli. D. 350 ; 53 L. 571 ; 
34 W. LI. 172. — C.A., opinion adopted. 
Atfc-Gen. «. Hatch (1893) 62 L. Oh. 857 ; 
[1893] 3 (Jh. 36 ; 2 11.533; 69 L.T.469 ; 57 J.P. 
825.— C.A. L1XDLEY, LOPES am> SMITH, L.JJ. 

Att.-Gen. v. Hatch, applied. 

Att.-Gen. r. Ashbourne Recreation Co. (1902) 
72 L. J. Ch.07 ; [1903] 1 K. B. 101 : 87 L.T.561 ; 
51 W. E. 125 ; 67 J. P. 73.— BUCKLEY, J. 

Ravensthorpe Local Board v. Hinchcliffe 
(1889) 59 L. J. J\I. O. 19 : 24 Q. B. 11. 168 ; 
61 li. T. 780 ; 54 J. P. 421. — PRY, L.J. and 
mathew, J., distinguished. 

Warren r. Mustard (1891) 61 L.M, M. C. IS; 
66 L. T. 26; 56 J. P. 502.— MATHEW and 
SMITH, JJ. 

Att.-Gen. v. Edwards (1890) [1893] 1 
Oh. 194 ; 63 L. T. 639.— HOMER, J.. 
distinguished. 

Reg. r. Fuhvood Local Board (1895) 72 L. T. 
592 ; 59 J. P. 311.— WRIGHT and KENNEDY, JJ. 

Reg. v. Enllford (1864) L. & C. 403 ; 33 L. J. 

M. C. 122; 10 Jur. (N.S.) 522; 10 L. T. ! 
346 ? 12 W. E. 715 ; 9 Cox C. C. 453.— | 
C.C.R., applied. 

Dryden r. Putney Overseers (1876) 1 Ex. D. 
223 ; 34 L. T. 69. — D. ; Robinson v. Barton Local 
Board (1882) 52 L. J. Ch. 5 ; 21 Ch. H. 621, (530 ; 
47 L. T. 286.— C.A. ; reversed, H.L. (E.) (ante, 
col. 1624) ; Reg. r. Shell (1884) 50 L. T. 590.— 
COLERIDGE, c.J. and LOPES. J. 

Reg. v. Rullford, dictum, applied. 

Richards r. Kessick (1888) 57 L. J. M. C. 48 ; 
59 L. T. 318 ; 52 J. P. 756. — FIELD and WILLS, JJ. 

Goldstraw v. Duckworth (1880) 49 L. J. 
M. C. 73 ; 5 Q. B. I). 275 ; 42 L. T. 440 ; 
28 W, R f 504 ; 44 J. P. 410.— COCKBURN, 


C.J., LUSH and MANISTY, JJ., considered 
a ml d isti ng v. i sh ed. 

St. Mary, Islington, Vestry r. Goodman (1S89) 
58 L. J. M. C. 122 ; 23 Q. B. I). 154 ; Cl L. T. 
44.— DENMAN and HAWKINS, JJ. 

Reg. v. Newcastle-upon-Tyne Corporation 
(1889) 60 L. T. 963 ; 53 J. P. 788. — FIELD 
and cave, jj., applied. 

Cook r. Hainsworth (1896) 65 L. J. M. C. 190 ; 
[1896] 2 Q. B. 85 ; 75 L. T. 51 : 44 W. E. 541 ; 
GO J. P. 439.— russell, c.J. and WILLS, J. ' 

Slee v. Bradford Corporation (1863) 4 GiU. 
262 ; 1 N. E. 386 ; 9 Jur. (N.s.) 815 ; S 
L. T. 491.— STUART, V.-C., applied. 
Ashworth r. Hebden Bridge Local Board (1877) 
47 L. J. Ch. 195 ; 37 L. T. 496.— MAL1NS, V.-C. 

Slee v. Bradford Corporation, applied. 
Masters r. Pontypool Local Board (IS7S) 47 
L. J. Ch. 797 ; 9 Ch. H. 677.— FRY, j. 

Cheetham v. Manchester Corporation (1875) 
44 L. J. C. P. 139 ; L. E. 10 C. P. 249 ; 32 
L. T. 28. — C.P., adopted. 

Hopkins v. Smethwick Local Board (1890) 59 
L. J. Q. B.‘ 250 ; 24 Q. B. D. 712, 715 ; 62 L. T. 
783 ; 38 W. E. 499. — DENMAN and *>vills, jj. ; 
affirmed C.A. (see infra). 

Masters v. Pontypool Local Board, approved. 
Hopkins r. Smethwick Local Board (1890) 59 
L. J. Q. B. 250 ; 24 Q. B. D. 712 ; 62 L. T. 783 ; 
3S W. E. 499 ; 54 J. P. 693.— C.A. ESHER. M.R., 
FRY and LOPES, L.JJ. 

Wanstead Local Board v. Wooster (1S73) 38 
J. P. 21. — Q.B., not applied. 

Heap r. Burulcv Union (1884) 53 L. J. M. C. 
76 ; 12 Q. B. D.617 ; 32 W. R. 660; 48 J. P. 
359. — COLERIDGE, C.J. and STEPHEN, J. 

Heap v. Burnley Union and Waite v. Garston 
Local Board (1867) 37 L. J. M. O. lfl ; 
L. R. 3 Q. B. 5 ; 17 L. T. 201 ; 16 W. R. 
78. — Q.B., commented on. 

Rudland v. Sunderland Corporation (1884) 52 
L. T. 617 ; 33 W. R. 164 ; 49 .J. P. 359.— GROVE 
and hawkins, JJ. 

Gongh v. Liverpool Corporation (1891) 64 L. T. 
596 ; 55 J, P. 648.— DAY and LAW RANGE, JJ. ; 
varied, (1891) 65 L. T. 512; 55 J. P. 789.— C.A. 
LOPES .and KAY, L.J J. • , 

Baxter v. Bedford Corporation (1885) 1 
Times Rep. 424.— cave, j. ; Clark v. 
Bloomfield (1885) 1 Times ltep. 323. — 
COLERIDGE, C.J. and SMITH, J. ; and 
Thompson v. Failsworth Local Board 
(1881) 46 J. 1^21 .— COLERIDGE, C.J. and 
MANISTY, J.. inapplicable . 

McIntosh and Pontypridd Improvements Co., 
In re (1891) 61 L. j. Q. B. 164.— COLERIDGE,. 
O.J. and Wright, j. 

McIntosh and Pontypridd Improvements 
Co., In re, approved and followed. 
Yabbicom v. King (1899) 68 L. J. Q. B. 560 ; 
[1899] 1 Q. B. 444 ; 80 L. T. 159 ; 47 W. R. 
318 ; 63 J. P. 149. — DAY and LAWRANCE, JJ. 

Sewers. 

Travis v. Uttley (1893) 63 L. J. M. C. 48 ; 
[1894] 1 Q. B. 233 ; 70 L. T. 242 ; 42 VV. R. 
461 ; 58 J. P. 85.— wills and WRIGHT, 
JJ., considered and distinguished. 

Self v . Hove Commissioners (1895) 64 L.. J. 
Q. B.217; [1895] 1 Q, B. 685 ; 15 R. 2S3 ; 1% 
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L. T. 234 ; 43 \V\ R. 300 ; 59 J. P. 103. — WILLS 
and WEIGHT, JJ. 

WILLS, J. — It is to be regretted that the parties 
appear to have been misled by the report of 
Travis v. Tittle y in the Law Reports having 
alluded to the Act of 1890 as if it had been really 
cited by way of argument, whereas in fact that 
Act, not having been adopted by the local 
authority in that case, as it has been by the 
defendants here, did not apply. It is fortunate 
that both the counsel in that case have been 
present in Court to-day to confirm our mutual 
impression that Travis v. Uttley did not have 
any reference to the interpretation of the Public 
Health Act, 1890. — p. 220. 

WEIGHT, J. — If Travis v. Uttley could have 
been carried to the Appeal Court, t should have 
been glad, though I am perfectly satisfied with 
the decision so far as it goes. — p. 220. 

[Note. — I t has since been ascertained that 
the Halifax Corporation, the appellants in Travis 
v. Uttley , had adopted the Public Health Acts 
Amendment Act, 1890, but that sect. 19 of that 
Act did not apply owing to the drain, them held 
to be a sewer, being connected with houses 
belonging to one owner, whereas the section only 
applies to a*elrain “of two or more houses 
belonging to different owners.”] 

Travis v. IJttley, commented on. 

Self v. Hove Commissioners, distinguished. 
Hill v. Hair (1895) 64 L. J. M. C. 164 ; [1895] 

1 Q. B. 906 ; 15 R. 424 ; 72 L. T. 629 ; 43 W. R. 
651 ; 59 J. P. 374.— CAVE and LAWEANCE, JJ. 

CAVE, J. — Travis v. Uttley lays down no new 
doctrine, but one already very well understood. 

. . . The only case which caused me any diffi.- 
culty was that of Self v. Hove Commissioners, 
and I was for a time^pressed by the observations 
of Y£ills, J. in that case ; but I observe that, as 
Js often the case, the observations of a judge 
must be read closely in connection with the 
subject-matter under observation, and I find in 
that case both houses were stated to be semi- 
detached and enclosed by one outer wall, and 
apparently within one curtilage, and that cer- 
tainly seems to me to afford a ground for an 
explanation of Wills, J.’s observations in that 
place. . . . Whether that may have been the 
fact or not, it* was immaterial to the main point 
decided in that case. The subject-matter here is 
found not to be a private drain, nor is it a sewer 
for private profit within the exception of sect. 33 
of the Public Health Act, 1875. I think that the 
provision of the local Act may be found appli- 
cable to private drains of mew than one house 
without making it repeal the. clause of the 
General Act, and thereby turning that which, 
under the General Act, is within the meaning of 
a “ sewer,” into a private drain, 

Travis v. Uttley, explained. 

Beckenham Urban District Council v. Wood 
(1896) 60 J. P. 490.— CAVE and WILLS, JJ. 

wills, J. — I must say, and I speak for myself 
only, because I do not presume to criticise my 
brother Wright’s view, that if the expression 
attributed to me is understood to mean that a 
part of the system which ends in an undoubted 
sewer must necessarily be a sewer .above the 
point where it becomes a sewer, I think that is 
erroneous, and I have no hesitation in saying so, 
because it is my own expression, which I am 
free to criticise as I like, I am certainly not 


piepared to abide by any suefy, general statement 
as that. — p. 491. 

Travis v. Uttley (a-ml-Aee infra, col. 1635), 
dictum commented on. 

Self v. Hove Commissioners, followed . 

Hill v. Hair (supra), disapproved. 

Bradford v. Eastbourne Corporation (1896) 65 
L. J. Q. B. 571 ; [1896] 2 Q. B. 205 ; 74 L. T. 
762 ; 45 W. R. 31 ; 60 J. P. ^>01 . — RUSSELL, C.J. 
and wills, j. 

russell, C.J. — There is no substantial differ- 
ence between the drain in the case before us and 
that in Self v. Ilove Commissioners and that in 
Hill v. Hair. In the present ease it drains houses 
belonging to different owners, and enters the public 
sewer, and the local authority have adopted the 
Act of 1890. In consequence of the impossibility 
of reconciling the decisions in Self v. Hove Com - 
vrissioners and Hill v. Hair , I have reconsidered 
the whole question independently of those cases. 

The real question is, what is the proper appli- 
cation of sect. 39 of the Public Health Acts 
Amendment Act, 1890 ? The section says that 
where two or more houses belonging to different 
owners are connected with the public sewer by 
a single private drain, the local authority may 
deal with that drain in the same way, both as to 
the execution of works and recovery of expenses, 
as it may deal widi drains, ashpits, and cesspools 
under sect. 41 of the Public Health Act, IS 75. The 
first point of difficulty is, what is a single private 
drain ? Sub-sect. 3 says that a drain includes a 
drain us^ed for the drainage of more than one 
building. This very much widens the definition 
of drain given in sect. 4 of the principal Act of 
1875. In that section a drain means any drain of 
and used for the drainage of one building only, 
or of premises within the same curtilage. What, 
then, is the meaning in sect. 3 9 of the words 
“ single private drain ” ? What is a priv ate drain, 
and can there be a private drain connecting two 
or more houses (belonging to different owners) with 
a public sewer ? Prior to the passing of the Act 
of 1890, by the operation of the Act of 1875 (and, 
indeed, by the operation of the prior Act of 1848), 
there could not be a private drain which connected 
two or more houses (belonging to different owners) 
with a public sewer, because any such drain was 
a sewer, and was a sewer vested in the local 
authority. Therefore it jwight be said that the 
drain in this case is not a private drain, because 
it was vested in the local authority, if the word 
“private” is to be taken and used in the sense 
of belonging to an individual ; and it was not a 
drain at all, because it came under the definition 
of “ sewer” in sect. 4 of the Act of 1875, and in 
sect. 2 of the Act of 1848. But the Act of 1890, 
for the purposes of sect. 19, and for those purposes 
only, widens the definition of “drain” contained 
in sect. 4 of the Act of 1875 ; and therefore there 
seems to be no difficulty in interpreting sect. 19 
with regard to the word “ drain.” In the case 
before us it seems to me to be clear that the 
drain was a drain within the meaning of the 
definition given in sub-sect. 3 of sect. 19. 

The next question is, what is the meaning of 
the word “private” in “single private drain,” 
and what meaning can be given to it which shall 
harmonise with the application of sect. 13 of the 
Public Health Act, 1875 ? It has been suggested 
that the expression “ private drain” might be said 
to apply only to drains of the character set out 
in sect. 19 of the Act of 1890, which were 
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constructed after tie passing of the Act of 1890 ; 
in other words, that the Act had no retrospective 
force. That would bj a. very simple rway of get- 
ting out of the difficulties of the section. But the 
words of the section are not “shall be,” but “arc” ; 
and therefore when it says that where two or 
more houses belonging to different owners “are” 
connected with the public sewer, it points, I 
think, to a state of things in existence at the time 
of the passing of tli& Act, which is to be altered. 
If, then, the provision is retrospective, what 
effect is to be given to sect. 33 of the Act of 
1875 in this connection ? Now that section says 
that all existing and future sewers shall vest in 
and be under the control of the local authority. 
The word “sewer” here will no longer include 
the drain in question in this case, which is a 
drain under and for the purposes only of sect. 19 
of the Act of 1890. But inasmuch, as prior to 
the passing of the Act of 1890 that drain was a 
sewer vesting in the local authority, does the 
vesting control the natural application of the 
new definition ? c if, indeed, the absolute pro- 
perty in the sewer were given by sect. 13 of the 
Act of 1875 to the local authority, one might 
feel some difficulty in making this section appli- 
cable to drains constituted prior to 1890. not- 
withstanding the use of the word “are.” But 
what is the meaning of the word “ vest. ” in 
scot. 13 of the Act of 1875 ? It has been clearly 
held that the vesting is not a giving of the pro- 
perty in the sewer and in the soil surroufiding it 
to the local authority, but giving such ownership 
and such rights only as are necessary efor the 
purpose of carrying out the duties of a local 
authority with regal'd to the subject-matter — 
Cove rd ale- v. Charlton (48 L. J. Q. B. 128 ; 4 
Q. B. 1). 104), Molls v. fit. G'Forr/e the Martyr, 
South tea rh (49 L. J. Oh. 591 ; 14 Oil, 1). 785), 
A. (i. v. Dork ha/ (51 h. J. Ch. 585 ; 20 Oh. 1). 
595) and Birkenhead Corporation v. L. A N. W. 
Mi/. (55 L. J. Q. B. 48 ; 15 Q. B. 1). 572). But 
if the duty is partly or entirely shifted from the 
local authority to individuals, that right which 
the word “vest” gives to the local authority 
disappears to the same extent. Tltarcfore it does 
not appear that there is any difficulty arising 
from the word “vest” in sect. 1 $ of the Act of 
1875, 

1 am unable to see any special use in the 
word “private” in this* section, but it is intel- 
ligible, and, I think, means a drain originally 
constructed for the drainage of one or more 
houses, as distinguished from a drain or sewer 
which any member of the public may have a 
right to use by connecting to it the drain from 
his own house. We must put some reasonable 
interpretation on the section, and in this con- 
struction of it there is no difficulty in applying 
it to the present case. If it does not govern the 
class of drain in this case, which is for all purposes 
identical with that in Seffw Hove Com mi manor,'} 
and in Mill v. Hair, what application can the 
section have ? A drain now, by the combined 
operation of sect. 4 of the Public Health Act, 1875, 
and sect. 19 of the Act of 1890, for the purposes 
of this latter section and for these purposes only, 
includes — first, a drain used for the drainage of 
one building only ; secondly, a drain used for the 
drainage of premises within the same curtilage ; 
and, thirdly, a drain used for the drainage of 
more than one building. The section therefore 
applies to two or more houses belonging to 
different owners connected with a public sewer 


by a single private drain, whether within the 
same curtilage or not. If it were only intended 
to apply to drains which did not vest in the 
local authority prior to 1890, it is dillicult to 
understand the object of making a new definition 
of tbe word “ drain ” for the purpose of applying 
sect. 41 of the Act of 1875. The local authorities 
could already deal with drains draining one 
building, and drains draining premises within 
the same curtilage — see sect. 4 of the Act of 
1875, and sect. 41 of the same Act. Moreover, 
the object of sect. 19 of the Act of 1890 is to 
give increased power to the local authorities 
enumerated in the Act, and therefore the second 
exception under the definition “ sewer ” in sect. 4 
of the Act of 1875 does not help us, especially 
as the class of drains there mentioned are not 
sewers. 

Further, since it is intended to throw upon 
owners of houses certain expenses, it is difficult 
to suppose that the section can have been intended 
to operate on the first exception to sect. 13 of the 
Act of 1875 — namely, sewers made for profit. 
It is difficult to suppose that the legislature 
intended that the owners of houses arc to be 
called upon to pay the cost of repairing a sewage 
system such as that in Mine-head Local Board v. 
Luttrell . The second exception to sect. 13 of 
the Act of 1875 affords no assistance, as it deals 
with land drainage ; neither does the third 
exception, because the local authority can have 
no power over these sewers except as provided 
by sect. 327, sub-sect. 1. Nor does the proviso 
of sect. 13 help us, as it points to public sewers 
constructed by a public body for public use. It 
appears to me to follow that the section could 
practically have no operation at all if ifc were not 
intended to apply to such cases as that before us. 

I am therefore of opinion fiiat in this case the 
drain was a single private drain connecting «i wo 
or more houses belonging to different owners, r 
with the public sewer, anti that therefore, under 
sect. 19 of the Act of 1890, the local authority 
were entitled to proceed under sect. 41 of the 
Act of 1875. i agree in the decision of Self v. 
Hove Commissioners, and T think the County 
Court judge was right in following it. It follows 
that 1 do not agree with the judgment of Hill v. 
Hair, — pp. 578, 574 and 575. 

wills, j . — There is an expressioif in my judg- 
ment [in Travis v. Ctlley] which my brother 
Cave and myself have very recently decided to 
be erroneous. I have said that “ it is impossible 
to say that the part which is used for the drainage 
of one building is a drain, and the rest a sewer. 
The drain is a sewer from end to end.” In 
Kershaw v. Taylor, however, the O. A. decided 
that under such circumstances the same conduit 
was a drain so long as it received the drainage of 
one house only, but a sewer from the point 
where the drainage of the second house came 
into the conduit. The passage, therefore., that I 
have cited from my judgment in Travis v. tfttlcy 
must be considered as erroneous. It was not 
necessary for the judgment, and the correction 
does not affect the decision. Tbe error, however, 
in the obiter dictum, and the decision itself are 
alike foreign to the present inquiry. Travis v. 
Uttley had nothing to do with sect. 19 of the 
Act of 1890, and it has no bearing at all upon 
the present case. Self v. Ilov.e Commissioners, 
unless it is to be discarded, is a decision pre- 
cisely in point with respect to the present case, 
— p. 578. 
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Self v. Hove Commissioners ; Hill v. Hair ; 
and Bradford v. Eastbourne Corporation, 

disti-tiff-uix7tp.fi. 

Keg. r. Hastings Corporation (3896) 66 L. J. 
Q. B "80 ; [1897] 1 Q. B. 46 ; 75 L. T. 377 : 45 
W. K. 109; 60 J. P. 759.— GRANTHAM and 
WRIGHT, JJ. 


Beg. V. Epsom Union ( 1863 ) s L. T. 3S3 ; 11 
W. R. 593. — Q.B., distinguished , gjrin- 

ciple^ap plied. 

Meador r. West Cowes Local Board (1892) 61 
L. J. Ch. 561 ; [1892] 3 Ch. 38 ; 67 L. T. 454 ; 
40 W. R. 676. — C.A. COLERIDGE, C.J., LINDLEY 
and lopes, l.jj. 


Hill v. Hair, dismissed and doubted. 

Bradford y. Eastbourne Corporation, 

followed. 

Seal v. Merthyr Tydfil Urban Council (1897) 
67 L. J. Q. B. 37 : [1897] 2 Q. I». 543 ; 77 L. T. 
303 ; 61 ,J. P. 551. — CAVE and RIDLEY, JJ. 

CAVE, J. — That section [19 of the Public 
Health Acts Amendment Act, 1890] applies to a 
drain constructed upon private ground to which 
the public have not access, and means that the 
public arc to be relieved from repairing that 
which they are not free to use. Therefore, a 
“private drain” must be a drain not only within 
sub-sect. 3, but also one which is private and not 
open to public user. Where a drain runs through 
private land it is private. Although entry may 
be made upon the land for the purpose of 
making the drain effectual, there is no power to 
carry the drainage of other houses through the 
private land into that drain. That appears to 
be the most reasonable meaning to place upon 
the words “ private drain.” It may be said that 
although that construction is in harmony with 
the decisions in some of the former cases, it is 
not in accordance with Hill v. Hair , to which I 
was a party. I think that the law was wrongly 
applied in Tlill v. TIair if the drain was a 
private drain within the meaning I have 
attributed to those words. It has been said that 
the inference ought^ to be drawn that the drain 
was a private drain from the fact that it was 
made through private ground. It may have been 
•a drain into which the owner thereof would be 
entitled to allow other people to drain on pay- 
ment of money, or to refuse such permission. 
If so, it undoubtedly would be a private drain, 
and in that sense would come within the sugges- 
tion which I threw out, in that case— namely, 
that a private drain means a drain which a 
person, makes for his own profit. It is not one 
into which the public can drain. That is, I 
think, the substantial distinction between the 
private drain mentioned in sect. 39, and other 
sewers which are vested, although they may 
drain only a few houses, in the local authority. 
— pp. 39, 40. 

Self v. Hove Commissioners, commented on. 

North Walthamstow Urban Council (1898) 67 
L. J. Q. B. 972 ; 62 J'. P. 836.— CHANNELL, J. 
See extract, post, col. 1791. 


Travis v. Uttley (supra, col. 1630), referred 
to. 

Medley r. Webb (1901) 70 L. J. Ch. 6G3 ; 

[1903 ] 2 Ch. 126 ; 84 L. T. 526 ; 65 J. P. 425.— 

COZENS-HAUDY, J. 

Travis v. Uttley ; Beckenham Urban Council 
v. Wood (1896) 60 J. P. 490.— CAVE and 
WILLS, JJ. ; and Hedley v. Webb, referred 
to. 

Humphery v. Young (1902) 72 L. J. K. B. 

6. — lord al vers tone, c.j., wills and CHAN- 
NELL, JJ. 


Header v. West Cowes local Board, applied. 

Kinson Pottery Co. r. Poole Corporation (1 899) 
6S L. J. Q. B. S19 ; [1899] 2 Q. B. 41 ; 81 L. T. 
24 ; 47 W. R. 607 ; 63 J. P. 5S0.— DARLING and 
CHANNELL, JJ. 

Header v. West Cowes Local Board, referred 

to. 

Hedley v. Webb (1901) 70 L. J. Ch. 663 ; 
[1901] 2 Ch. 126 ; 84 L. T. 526 ; 65 J. P. 425.— 
COZENS-HARDY, J. 

Header v. West Cowes Local Board, followed. 

Butt v. Snow (1903) 89 L. T. 302 ; 67 J. P. 454 ; 
2 L. G. LI. 222.— K.B.D. 

Handsworth Local Board v. Taylor (1S93) 69 
L. T. 798. — ROMER, J., ex planted. 

Risliton r. Haslingden Corporation (1S97) 67 
L. J. Q. B. 387; [1898] 1 Q. B. 294 ; 77 L. T. 
020 ; 62 J. P. 85.— HAWKINS and CHAN- 

NELL, JJ. 

channell, J. — We think that the decision of 
Romer, *J., in Handsworth Local Board v. 
Taylor , which was quoted to us, applies only to 
a growing street, and that in the present case if 
there had been new buildings fronting this 
street, the authority might have said that 
they had never been satisfied with the sewer- 
ing of the street which it had become. 
They have, however, been satisfied with the 
sewering of the street which it in fact isi The 
necessity for the works now proposed has not 
arisen from any change of things in the street 
in question, but from a new general system of 
sewering of the district having been recently 
adopted. The new sewer in this locality is 
really wanted for the houses in Pleasant Street 
and H indie Street, and it would be a very 
remarkable result of the legislation if the fact of 
there being a private back passage between 
these two streets enabled the local authority to 
do at the private expense of the owners, work 
which, if there were no such passage, would have 
to be done at the public expense. — p. 392. 

Kirkheaton Local Board v. Ainley (1891) 60 
L. J. Ch. 734 ; 55 J. P. 230.— STIRLING, 
j., considered and distinguished. 

Wycombe Rural Sanitary Authority (or 
Fordom) r. Parsons (1894) 64 L. J. M. C. 22; 
[1894] 2 Q. B. 7S0 ; 10 R. 426 ; 71 L. T. 428 ; 
58 J. P. 765.— MATHEW and LAWRANCE, JJ. 

Derby (Earl) v. Bury Improvement Commis- 
sioners, 37 E. J. Ex. 64 ; E. R. 3 Ex. 121 ; lb 
L T. 147; 17 W. R. 257. — ex.; reversed , (1869) 
38 L. J. Ex. 100 ; L. R. 4 Ex. 222 ; 17 W. R. 772 ; 
20 L. T. 927.— EX. CH. 


Kinson Pottery Co. v. Poole Corporation 
(1899) 68 L. J. Q. B. 819 ; [1899] 2 Q. B. 
41; 81 L. T. 24 ; 47 W. R. 607 ; 63 J. P. 
530 , — darling and channell, jj., 


followed. 

Graham i\ Wroughton (1901) 70 L. J. Ch. 673 ; 
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[1001] 2 Oh. 451 ; L. T. 744 ; 40 W. E. 643.— 
c.a. rigby and Collins, l.jj. ; affirming 

BY 11N 10, J. r ® 

Kinson Pottery Co. v. Poole Corporation, 

distinguished. 

Wilkinson r. LI ant lull: Eural Council (1903) 73 
L. J. Oh. 8 ; [1903] 2 Oh. 695 ; 89 L. T. -162 ; 52 
W. E. 50 ; 68 J. V. lj 2 L. CO E. 174.— C.A. 

Att.-Gen. v. Cockermouth Local Board (1874) 
44 L. J. Cli. 118 ; 1,. E. 18 E<j. 172 ; 30 
L. T. 590; 22 W. E. 619.— JESS EL, M.R., 
olmrrmt ion adapted. 

Att.-(!en. r. Logan. (1891) [1891] 2 Q. B. 
100 ; 63 L. T. 162 ; 55 J. 0. 6L5. 

Scarborough Corporation v. Scarborough 
Sanitary Authority (1876) 1 Ex, D. 344 ; 
34 L. T. 768. — EX. jd., followed, 
Letterkenny Commissioners v. Collins (1891) 28 
L. E. lr. 235. — q.b.d. 

Scarborough Corporation v. Scarborough 
Sanitary Authority, questioned as 
reported. 

Parker r. Inge (1886) 55 L. J. M. O. 149 ; 17 
Q. B. D. 584 ; 55 L. T. 300 ; 51 J. P. 20.— 
POLLOCK, B. and CAVE, J. 


Swanstonv. Twickenham Local Board, ^10 L. T. 
208.— FRY, J. ; reversed, (1879) 48 L. J. Oh. 623 ; 
11 Cli. I). 838 ; 40 L. T. 734 ; 27 W. E. 924.— 
C.A. JAA1ES, BRETT Sllld COTTON, L.JJ. c 


Beg. v. Godmanchester Local Board (1866) 
5 B. &. S. 886, 936 ; 35 L. J. Q. B. 125 ; 
L. E. 1 Q. B. 328 ; 14 L. T. 104 ; 14 W. E. 
375.— EX. CH., referred to. 

L. & N. W. lty. r. Euncorn Eural Council 
(1897) 67 L. J. Oh. 23 ; [1898] 1 Oh. 34 ; 77 
L. T. 485 ; 46 W. E. 121 ; 62 J. P. 9. — Stirling, 
J. ; affirmed, (1898) 67 L. J. Ch. 324; [1898] 1 
Oh. 561; 78 L. T. 343; 46 W. E. 484 ; 62 
J. P. 643.— C.A, BINDLEY, 3U.R-, RIGBY and 
WILLIAMS, L.JJ. 

c 

Bonella v. Twickenham Local Board (1887) 
57 L. .L M. C. 1 ; 20 Q. B. D. 63 ; 58 L. T. 
299 ; 36 W. It. *50 ; 52 J. P. 356.— c.A., 
■referred to. 

Hornsey Local Board -v. Davis (1893) 62 L. J. 
Q. B. 427 ; [18SI3] 1 Q. B. 750 ; 4 It. 322 ; G8 
L. T. 503 ; 57 0. P. 012. — C.A. ESHER, M.R., 
BINDLEY and LOPES, L.JJ. 

Bonella v. Twickenham Local Board and Acton 
Local Board v. Batten (1884) 54 L. J. Ch. 
251 ; 28 Ch. D. 283 ; 52 L. T. 17 ; 49 J. P. 
357.— KAY, J., foliotoed. 

Ferraud v. ITallas Land and Building Co. 
(1893) 62 L. J. Q. B. 479 ; [1893] 2 Q. B. 135 ; 
4 E. 430; 69 L. T. 8 ; 41 W. E. 580 ; 57 J. P. 
692. — C.A. ESHER, 3M.ll., LOPES and SMITH, L.JJ. 


Acton Local Board v. Batten and Bonella 
v. Twickenham Local Board, distinguished. 
Minehead Local Board v. Luttrell (1894) 03 
L. J. Ch. 497 ; [1894] 2 Ch. 178 ; 8 E. 379 ; 70 
L. T. 446 ; 42 W. E, 667. 


bomer, J. — None of these cases at all touch, 
as it appears to me, the case before me, or the 
facts on which I have to decide the case. The 


case here is not a case where a landowner has 
merely put in sewers for the purpose of draining 
his own houses, and merely looks to be compen- 
sated for his expenditure in the advantages that 
accrue to his houses that arc drained by having 
a proper system of drainage. That is not the 
case here. This is a case where, it appears to 
me, the defendant has laid out money for the 
purpose of making sewers, intending to ho com- 
pensated and paid directly for his expenditure 
on the sewers, and to be remunerated for his 
expenditure directly by receiving payments 
from all persons, whether they art; his tenants 
or not, who avail themselves of the beneiit of 
his sewers ; and where he is intending to receive, 
and did receive payments, direct to himself by 
the persons using his sewers, for the beneiit. of 
his sewers ; and where he has, by reason of his 
expenditure, received direct remuneration for 
the expenditure in the way I have indicated. 

. . . It appears to me that this is undoubtedly a 
case where the defendant made the sewer for his 
own profit within the meaning of sect. 13, 
sub-sect. 1, of the Public Health Act, 1875. — 
pp. 499, 500. 

Bonella v. Twickenham Local Board, applied. 

Hands worth Urban Council v. Herrington 
(1897) (56 L. J. Ch. 691 ; [1897] 2 Ch. 438 ; 77 
L. T. 73 ; 01 J. P. 518. — KEKEWICH, J. 

Bonella v. Twickenham Local Board, dis- 
tinguished. 

Simmons r. Fulham Vestry (1900) 69 L. ,T. 

Q. B. 560 ; [1900] 2 Q. B. 18S ; 82 L. T. 497 ; 
48 W. E. 574 ; 64 J. P. 548.— RIDLEY and 
DARLING, JJ. 

Ridley, J. — The present case is distinguish- 
able from Bonella v. Tteirke/Tham Loral Board . 
There is no doubt some resemblance between 4 he ' 
material provisions of the [Metropolis Manage- <• 
merit] Act of 1855, and of the Public Health 
Act, 1875. Under the Act of 1855 the pave- 
ment vested in the respondents, just as under 
the Act of 1875 the sewer vested in the local 
board. ^ Section 105 of the former Act, like 
sect. 150 of the latter Act, empowers the local 
authority, in case the property vested in them is 
not to their satisfaction, to put, it in proper 
condition at the expense of the adjoining owner*-. 
The facts of the two cases, however, are by no 
means identical. In Bonella. v. Twickenham 
Local Board , the owners of the estate had made 
a sewer which, at the time when it vested in the 
local board, was sufficient for tin; purposes for 
which it was required, and would have remained 
sufficient if the system of drainage had not been 
altered. In the present case, however, the 
adjoining owners have only paved a part of the 
footway on the east side of the street, and it 
does not even appear that the paving is of a 
permanent character. Moreover, the magistrate 
finds that all the works done by the respondents 
to the street, with the exception of some paving 
on the east footway, were temporary repairs 
done by them as surveyors of highways. The 
owners have done substantially nothing" and the 
respondents have doue substantially"" nothing, 
and have recovered nothing from the owners. 
Further, in Bonella v. Twickenham Local Board, 
at the time when the sewer vested in the local 
board, it was engagedin the work of discharging, 
and the local board, having done nothing for 
some years were, taken by the Court to have 



1639 


LOCAL GOVERNMENT. 


1640 


% 


been satisfied that it was sufficient for that 
purpose. Mere, the traffic in the road was at 
first very small, and it is only by reason of its 
subsequent increase that the work of repaving has 
become necessary. Section 105 of the Act of 
1855 empowers the vostrv, if they deem it 
necessary that a street which is not paved to 
their satisfact ion should be paved, to pave it at 
the expense of the adjoining, owners. The idea 
underlying the section seems to be that where a 
district is becoming populous and the traffic 
consequently increasing, the adjoining owners 
shall bear the expense of paving the streets when 
it becomes necessary that they should be paved, 
and shall not be called upon to do so again. In 
view of these considerations, it seems to me that 
the. case is outside the principle of Bonella v. 
Ticichenhanb Loral Board, and that the respon- 
dents have not lost the right to proceed under 
sect. 105 merely by not having caused the street 
to be repaved for 16 years after it vested in 
them. — p. 560. 

Ferrand v. Hallas Land and Building Co. 

(1893) 62 L. J. Q. B. 470 ; [1803] 2 Q. R. 

135 :«4 K. 430 : 09 L. T. 8 : 41 W. II. 580 ; 

57 J. V. 002. — C.A., distinguished. 

Mineliead Local Board r. Luttrell (1894) 03 
L. J. Cli. *107 ; [1804] 2 Ch. 178 ; 8 XL 379 ; 70 
L. T. 440 ; 42 W. R. 667.— ROMER, J. See 

extract, supra, col. 1637. 

Ferrand v. Hallas Land and Building Co. , 

applied. 

Minehead Local Board v. Luttrell, dis - 

ting wished. 

Vowles r. Colmcr (1S95) 64 L. J. Ch. 414 ; 13 
It. 583 ; 72 L. T. 389. 

romer, j. — I d<? not think that the sewers 
made by the plaintiffs were made “ for their 
own profit,” within the meaning of that term as 
used in the section [sect. 13, sub-sect. 1, of the 
Public Health Act, 1875]. ... I cannot myself, 
on the real facts of the case, distinguish the case 
before me from the oilier authorities, of which 
Ferrand v. Hallas Land and Building Co. is an 
example. In my opinion, on the facts, I am 
satisfied that these sowers were laid out merely 
for the purpose of this particular building 
«*ah erne, ain't for no other purpose. . . . No doubt 
the plaintiffs did expect to be recouped by the 
purchasers the sum they expended ; but what 
did they do '! They apportioned the expenses 
between the different plots, and when a par- 
ticular plot was sold they took care to get from 
each purchaser of the ploflj who had to pay a 
proportionate rent, a payment in respect of his 
proportion of the sewer. It is only thus that the 
plaintiffs expected to be recouped theii expenses 
of the sewer — namely, by the increased value of 
the plots let out. That is exactly, neither more 
nor less, what is the case in the present instance. 
... I need scarcely say that the case referred 
to, which was decided by me, of Mineliead Local 
Board v. Luttrell, is clearly distinguishable by 
reason of the obvious facts which are stated in 
that case. — p. 415. 

Mineliead Local Board v. Luttrell, referred 

to. 

Bradford v. Eastbourne Corporation (1 896) 65 
L. J. Q. B. 571 ; [1896] 2 Q. B. 205 ; 74 L. T. 
762 ; 45 W. R.31 ; 60 J. P. 501.— RUSSELL, C.J. 
and wills, J. See extract, supra , col. 1634. 


Ferrand v. Hallas Land and Building Co 
and Minehead Locaf Board v. Luttrell, 

diseased and applied. 

Croysdale r. Sunburf - on - Thames Urban 
Council (.1898) 67 L. J. Ch. 585 ; [1898] 2 Ch. 
515 ; 79 L. T. 26 ; 46 W. R. 667 ; 62 J. P. 520. 

Stirling, j. — It is, however, contended for the 
plaintiff that they [the pipes] fall within the first 
exception in sect. 13 — viz., sewers made by any 
person for his own profit.”* The meaning of this 
exception has been considered in several cases. 
In Minehead Local Board v. Luttrell it was 
held that sewers constructed by a landowner for 
the use of persons by whom he was to be re- 
munerated by a direct money payment for the 
use of them fall within the exception. The 
word “ profit.” however, is not, in my opinion, 
to be restricted to a direct money payment. 
This was laid down in Ferrand v. Ilallas Land 
and Building Co. .. . When the object of 
making the sewer is not either for sanitary or 
mere ordinary drainage purposes, but to enable 
the land to be occupied moi*e profitably or to 
avoid an expenditure which would otherwise 
have to be incurred, in order that the occupation 
might be equally beneficial, it seems to me that 
the sewer is made for the “ profit ” of the 
occupier.— pp. 588, 589. 

Ferrand v. Hallas Land and Building Co., 

referred to. 

Nasi? v. Hollinshead (1901) 70 L. J. K. B. 
571 ; [1901] 1 Q. B. 700; S4 L. T. 483; 49 
W. R.»424 ; 65 J. P. 357.— C.A. smith, M.R., 
collins and romer, l.jj. 

Croysdale v. Sunbury - on - Thames Urban 
Council (1898) 67 L. J. Ch. 585 ; [189S] 

2 Ch. 515 ; 79 L. T. 26 ; 46 W. R. 667 ; 
62 J. P. 520.— STIRLING. J.. approved. 
Sykes v. Sowerby Urban Council (1900) 69 
L. J. Q. B. 464; [1900] 1 Q. B. 5S4 ; 82 L. T. 
377 ; 64 J. P. 340. — c.A. smith, collins and 
ROMER, l.jj.; reversing (1899) 6S L. Q. B. 
652; [1899] 1 Q. B. 979 ; SO L. T. 592; 47 
W. R. 560.— darling and channell, jj. 

* % 

Wallasey Local Board v. Gracey (1887) 56 
L. J. Ch. 739 ; 36 Ch. D. 593 ; 57 L. T. 
51; 35 W. R. J594 ; 51 J. P. 740.— 
Stirling, J., approved. 

Tottenham Urban District Council v. William- 
son (1S96) Co L. J. Q. B. 591 : [1896J 2 Q. B. 
353 ; 75 L. T. 238 ; 44 W. R. 676 ; 60 J. P. 
725.— C.A. 

Wallasey Local Board v. Gracey and 
Tottenham Urban Council v. Williamson, 

applied. 

Stoke Parish Council v. Price (1899) 68 L. J. 
Ch. 447 ; [1899] 2 Ch. ,277 ; 80 L. T. 643 ; 47 
W . R. 663 ; 63 J. P> 502.— NORTH, J . 

G. W. Ry. v. Bishop (1872) 41 L. J. M. C. 
120 ; L. R. 7 Q. B. 550 ; 26 L. T. 905 ; 

20 W. R. 969. — Q.B., considered. 

Malton Local Board v. Malton Manure Co. 
(1879) 4 Ex. D. 302 : 49 L. J. M. C. 90 ; 44 J. P. 
155. -KELLY, O.B. and STEPHEN, J. 

STEPHEN, J. — There are two questions reserved 
by the justices. To the first of them I answer 
that it was sufficient to prove that the manufac- 
ture being one causing effluvium, such effluvium 


I 
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was a nuisance whether causing injury to health 
or not. The four stations, commencing with the 
112th, relate to the subject of offensive trades, 
some of which are eY umerated antf the others 
dealt with by general words. The 111th section 
speaks of el'll u via which are “ a nuisance, or 
injurious to health,” and it is said that this must 
be read as if it ran ‘‘a nuisance injurious to 
health.” L do not think that is its meaning, and 
it obviously is not it?, literal meaning. The way 
in which it is sought to show that it is its proper 
meaning is by reference to 18 & ID Viet. e. 121, 
and the case of the Grout Western Railway Co. 
v. Bishop decided on the construction of the Nth 
section of that Act. This decision, regard being 
had to the subject-matter of it, seems to me to 
come to this (a principle which is contained in 
part of the judgment of the Lord Chief Justice), 
that the word “ nuisance ” cannot there be taken 
in its fullest sense, as that would lead to some 
obvious absurdities. It is said, then, that in the 
Act in question the word must be restricted to 
nuisances affecting the public health, because 
that was the object of the Act, and must not be 
extended to nuisances with which it was not the 
intention of the Act to deal. Applying that 
principle to this enactment it seems to me that 
in these sections the word nuisance must mean 
any nuisance connected with the carrying on of 
any offensive trade specified, and that the diminu- 
tion of comfort thereby is one of the nuisances 
included in the Act. I am not convinced by Mr. 
( Wave’s argument as to the analogous section of 
IN & 19 Viet. e. 121, because the sections under 
this heading “offensive trades” in the Act we 
are now considering are complete in themselves. — 
p. 30(5. 

c 

G. W. Ry. v. Bishop, applied. 

Dixon r. M. B. YV. (1881) 50 L. J. Q. B. 772 ; 
7 Q. B. D. 418, 424 ; 45 L. T. 312 ; 80 W. 11.88 ; 
40 J. I\ 4. — COLERIDGE, C.J. 

G. W. Ry. v. Bishop, distinguished. 

Bishop Auckland Local Board t\ Bishop Auck- 
land Iron Co. (1882) 10 Q. B. D. 188; 52 L.J. 
M. C. 88 ; 48 L. T. 228; 31 W. It. 2S8 ; 47 J. 1\ 
880. — FIELD and STEPHEN, J,r. C 

Stephen, «7. — Now in the case of Great 
B 'estem Rail tray Co. v. Bishop', the particular 
nuisance complained <£ was not only not in- 
jurious to health, but it was not a nuisance that 
in any kind of way related to the health, or 
even to the permanent comfort, of any of the 
neighbours. It was a mere common law nuisance 
like the repair of a highway. The appellants 
allowed rain-water to drip from one of their 
bridges on to the highway, and the Court held 
that that was not tlie sort of thing the legisla- 
ture meant by using the words “nuisance or 
injurious to health” in 18 & 3!) Viet. c. 121. 1 
think that that ease does not throw any light 
upon what the decision of the Court would have 
been if the nuisance, though not absolutely 
injurious to health, was one which would inter- 
fere with the permanent comfort of those in the 
neighbourhood, and might probably become 
injurious to health. I see a great distinction 
between water dripping from a bridge, and a 
heap of ashes and refuse producing noisome 
effluvia, as in the present case. The Court, in 
Great Western Railway Co. v. Bishop, abstained 
from bringing within the purview of the Nuisance 
Removal Act, 1855, a nuisance of an entirely 


different kind from the nuisances the legislature 
intended to deal with. — p. 140. 


Water Closets, 

Bogle v. Sherborne Local Board (1880) 40 
J. P. 075. — Q.B.D., applied. 

Tracey v. Pretty (1901 ) 70 L. J. K. B. 234 ; 
[1901] 1 Q. B. 444 ; 88 L. T. 707 : 40 YV. It. 
282 ; 05 J. V. 190; 19 Cox C. 0. 59:1.-- LORD 
ALVERSTONE, C..T., GRANTHAM, BRUCE and 
darling, JJ. ; PHILLIMORE, J. dissenting. 

Wood v. Widnes Corporation (1898) 07 
L. J. Q. B. 254 ; [1898] 1 Q. B. 403 ; 
77 L. T. 779; 40 YV. R. 293; 02 J. P. 
117. — C. A., d isti ng a ish ed. 

Nicholl v. Epping Urban Council (1899) 
08 L. J. Ch. 393 ; [1S99] 1 Oh. S44 ; 80 
L. T. 515 ; 47 W. R. 457 ; 03 J. P. GOO.— 
STIRLING, J. 

Whitchurch, Ex parte (1881) 50 L. J. M. C. 
41 : 0 Q. B. D. 545 ; 29 YV. It. 507 ; 45 
J. P. 892. — pollock, b. and Stephen, j., 
appeal dismissed' on another ground nom. 
Reg. v. Whitchurch (1881). — c.A. (see 
vol. 1, col. 32). 

Whitchurch, Ex parte, distinguished. 

Saunders, Ex parte (1883) 52 L. J. M. 0. 89 ; 
11 Q. B. I). 191 ; 31 W. it. 918 ; 47 J. P. 584.— 
CAVE and SMITH, .Tj. 

smith, J. — That [the above case] is dis- 
tinguishable because the order was to make a 
particular kind of closet, anti the Court thought 
it too precise. Here, however, the order is to 
move the closet from one place to another, and 
it falls directly within the terms of the Act 
[Public Health Act, 1875] — namely, to do such 
tilings as may be necessary to prevent the recur- 
rence of the nuisance. — p. 90. 

Whitchurch, Ex parte, commented on. 

Saunders, Ex parte, followed. 

Reg. v. Llewellyn (1884) 13 Q. B. D. 081 ; 55 
L. J. M. C. 9, n. ; 33 W. It. 150 ; 49 J. P. 101.— 
MATHEW and DAY, JJ. C 

MATHEW, J. — It may be that in Whitchurch, 
Be parte, the justices went too far in ordering 
the owner of the premises “ to till up the ashpit, 
to abandon the privy, and to construct a proper 
and sufficient pail-closet in lieu thereof.” Here, 
there being an existing privy which was found 
to be a nuisance and injurious to health, the 
sanitary authority, in order to abate it, have 
directed certain works to be done — not the con- 
struction of a new privy, but the amendment of 
the existing one, subject to an appeal to the 
sessions — and the sessions have adopted the 
mode suggested by the sanitary authority for 
the abatement of the nuisance. I cannot doubt 
that they had jurisdiction to make the order 
they have made. 1 adopt the decision in 
Saunders, Me parte. If that case differs from 
Whitchurch, Ex parte, I differ too. — p. 983. 

Whitchurch, Ex parte ; Saunders, Ex parte ; 
and Reg v. Llewellyn, discussed. 

Whitaker r, Derby Sanitary Authority (1885) 
55 L. J. M. 0. 8 ; 50 J. P. 357 . — day and 
SMITH, JJ 
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Reg. v. lewellyn, approved. 

Reg. v. Wheatley (1 885) 55 L. J. M. C. 11 ; 10 

• Q. B. D. 34 ; 54 L. T. 580 ; 34 W. 11. 257 ; 50 
J. T. 424. -MATHEW and SMITH, JJ. 

Reg. v. Kent Inhabitants, 55 L. J. M. C. 
1), n., discussed. 

Whitaker r. Derby Urban Sanitary Authority 
(1885) 55 L. J. M. 0. 8 ; 50 J. P. 357.— DAY and 
tfMIJH, JJ. 

Jjtnlg i ng Tie uses. 

Booth v. Rerrett (1800) 50 L. J. M. G. 136 : 
25 Q. B. D. 87 ; 63 L. T. 346 ; 38 W. R! 
718; 55 J. P. 7. — COLERIDGE, C.J. and 
MATHEW. J., disapproved and not followed . 

Logsdon r. Booth (1800) GO L. J. Q. B. 131 ; 
[1000] 1 Q. B. 401 ; 81 L. T. 602; 48 W. R. 
266 ; 64 J. P. 165.— RUSSELL, C.J., BIGHAM and 
DARLING, JJ. 

russell, C.J., after stating the facts, con- 
tinued : 44 The Harbour ” so described and so 
conducted in no material particular differs from 
the house the subject of inquiry in Month v. 
Ferrett. W$ therefore think that the present 
case is not in principle different from that case. 
The next inquiry is : Was that case rightly 
decided '/ The learned judges in Month v. Ferrett 
came to the conclusion (but with hesitation) 
that a similar house and similarly conducted to 
the present was not a common lodging-house on 
two grounds : First, that it was not carried on 
as a business for the sake of profit, but as a 
humane or charitable enterprise ; and secondly, 
that it was not open to all comers, as it was stated 
a common lodging-house was. Before examining 
these grounds of decision more closely it will be 
well to examine the? scheme of legislation on this 
subject, and to endeavour to get a clear con- 

• ccption of its object. [His lordship considered 

the material sections of the Common Lodging- 
Houses Acts, 1851 and 1853, and continued:] 
The legislation, therefore, on this subject had 
for its object, by inspection and control, to 
secure for the poor in these houses conditions 
safeguarding health and preventing the spread 
of disease, which people better off are supposed to 
be able to secure for themselves. {See per 
Mtuilcy, Lang don v. Mroadbent , 37 L. T. 

434.) The statutes in question are therefore to 
be regarded simply as measures of sanitary pro- 
tection. Applying these considerations to the 
first ground oil which the decision in Mooth v. 
Ferrett was based, it seems impossible to admit 
that the fact that the hftisc or building in 
question was carried on for charitable objects, 
and not for gain, would take it out of the 
measure of sanitary protection, if otherwise it 
would be within it. The questiou is not with 
what object or prompted by what motive the 
house is carried on, but whether the house is such 
and is so carried on as a lodging-house _ as to be 
within the provisions of the Act, as it is clearly 
within the mischief aimed at by the Act. It is 
to be observed that the learned judges in Month 
v. Ferrett differentiated the house in that case 
from a common lodging-house only on the two 
grounds which I have mentioned. If large 
numbers of the most wretched class are sleeping 
in common rooms, insanitary conditions are, in 
the absence of inspection, supervision, and con- 
trol, not unlikely to arise ; and it was the object 
of the law to secure that inspection, supervision, 


and control. We fail to see the relevance, in’ 
this connection, for the nnmve actuating the 
keeper of s^ch a house, whether it be philan- 
thropic or mercenary. Bit the second ground 
of the decision is that “The Harbour” is not 
within the statute, on the ground that a common 
lodging-house is open to all comers in this 
sense — that the keeper of such a house cannot 
refuse admission to any applicant. Is this so ? 
To give to a common lodging-house this character 
is to attach to its keeper obligations analogous to 
those of a common carrier or a common inn- 
keeper. We are unaware of any authority for 
this position. The language of Lindley, J. in 
Lang doth v. Mroadbent is referred to, where he 
speaks of a common lodging-house as one “ open 
to all comers ” ; that is, as we understand the 
language, where practically allcomers are received 
without discrimination. But that is a very 
different thing from saying that the keeper is 
under an obligation to receive all comers. We 
see no reason to doubt that the keeper of a 
common lodging-house might ^refuse to admit 
drunk or disorderly, or uncleanly men, or men of 
known evil reputation, or thieves and the like, or 
indeed any person whom he chose to exclude. 
Further, it seems to us, on the facts before us, 
that “ The Harbour ” might properly be described 
in the same sense as open to all comers. . . . 
The . only restrictions on admission which may 
suggest a difference between “The Harbour” 
and registered common lodging-houses are the 
regulations — first, that men who are able to pay 
for better accommodation are not allowed to 
make “The Harbour” their permanent home; 
and secondly, that “The Harbour” is not to be 
used to assist idle men to lead a lazy life. We 
cannot assent to % he view that this is sufficient 
to differentiate the two classes of houses. We 
know of no better description of a common 
lodging-house than that given by the then law 
officers, Sir Alexander Oockburn and Sir W. 
Page Wood, to the effect that a common lodging- 
house is that class of lodging-house in which 
persons of the poorer class are received for short 
periods, and though strangers to one another, are 
allowed to inhabit one common room (see 
Lumley, Public* Health, 5th ed., p. 99). If this 
be the proper description of a common lodging- 
house, as we think it is, we cannot see in what 
material respect it differ* from the respondent's 
shelter. We arrive, therefore, without hesitation, 
at the conclusion that such shelter is a common 
lodging-house within the meaning of the Act of 
1853. It follows that we think that Booth v. 
Ferrett was wrongly decided, and that the 
magistrate’s decision was wrong in point of law. 
It is to be observed, however, that the magistrate 
decided in deference to the authority of Booth 
v. Ferrett , and indeed that the same magistrate 
had in that very case decided that in his judg- 
ment the shelter was a common lodging-house. 
We desire to point out that in delivering his 
judgment Lord Coleridge was careful to say that 
he delivered it without any great degree of con- 
fidence. Differing from the decision of the Court 
in that case, ought we nevertheless to act upon 
it ? We think not. The case being criminal in 
its nature could not have been brought under 
review by appeal. It was decided only nine 
years ago, ancl there has been no such acceptance 
of it and no such action upon it as should pre- 
clude us from expressing the view of the law 
which we are convinced is right. — pp. 135 et seq. 
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Booth, v. Feri^tt, treated as overruled. 

Logsdon v. Booth, discussed and followed. 

London v. Trotted* (1900) 09 L. 3'. Q. B. 312 ; 
ri!)00] 1 Q. B. (MV; 82 L. T. 151; 48 W. B. 

305 ; 01 ,T. P. 421. — CHAN NELL and BUCKNILL,.7J. 

cu ANNKiiL. «T. — We have the advantage of a 
recent authoritative decision upon a point 
extremely similar, as to whether a Salvation 
Army shelter was a common lodging-house. In 
the lirst instance it struck me that the institu- 
tions in that case and in the present were 
practically identical, but counsel for the respon- 
dent pointed out some distinctions between them. 
He pointed out (and when the facts are looked 
at there is no doubt about it) that this institu- 
tion is of a somewhat higher class than the 
Salvation Army shelter. We must therefore 
now look at Logsdon v. Booth, and find out where 
the line was drawn there, and then see whether 
the present case is only a very small step beyond 
it, but whether that small step docs not carry the 
present case beyond the line there laid down. 
We have therefore to see what principle was 
laid down in Logsdon v. Booth by which a 
common lodging-house is to be defined. Four 
different things have been mentioned in various J 
cases upon the subject as either the only tests, 
or some of the possible tests as to whether an 
institution was a common lodging-house or not. 
One of these, applied in Booth v. Ferreft. as 
to the institution being one not carried on for 
profit, has been conclusively dispose?! of by 
Logsdon v. Booth , and this is the one upon which 
the case now before us was in fact ^decided, 
because at the time the magistrate decided it 
Booth v. For reft was standing as an authority. 
The other three grounds mentioned as tests are 
these : First of all, that “'common lodging- 
house” means a low-class lodging-house — one for 
people of low class — that is to say, a class of 
society which is dirty, likely to be diseased, and 
soon. All the earlier cases, I think, agree that 
that is one element, and that unless the place 
under consideration is a lodging-house for people 
of that class it does not come within the descrip- 
tion “ common lodging-house.” I think the 
clement exists in the present case. . . . The 
second ground suggested and apparently made 
the principle of the decision in Langdon v. 
Broad bent, was that- “common lodging-house” 
meant a lodging-lion^ which is open to all 
comers. . . . The ground that the house must, be 
open to all coiners, in the sense that the keeper 
of such house could not refuse admission to any 
applicant, has been clearly negatived by the 
decision of Logsdon v. Booth. . . . If it was 
meant by what was said by Lindley, J. [in 
Langdon v. Broad-bent] that the house must be 
open to all comers, in that sense that particular 
ground has been negatived, as I have said [in 
Logsdon v. Booth]. In a less wide sense 1 
think it has been hardly negatived but rather 
explained [by that case], "it has been explained 
to mean that where the place is so open to all 
comers that the fact of a person being dirty, 
possibly infectious, and of a character and 
appearance likely to disseminate something 
offensive or dangerous amongst those with whom 
he is associated, the fact that it is open to people 
of that class, and that they are not necessarily 
excluded by reason of their being of that class, 
is a necessary element. It is one of the things 
required to bring the house within the mischief 
of the statute. In that sense it seems, again, 


that this institution comes within it. . . . There 
remains one more ground only. ... It is this — 
that a “common lodging-liousc ” means a place 
where people live in common. In Logsdon v. 
Booth the opinion of the law officers of the 
Crown . . . was quoted ami apparently assented 
to. The L.C.J. said : “ We know of no better 
description of a common lodging-house than 
that given by .the then law-officers ... to the 
effect that a common lodging-house is that 
class of lodging-house in which persons of the 
poorer class are received for short periods, ami, 
though strangers to one another, are allowed to 
inhabit one common room.” . . . Now what is 
the meaning of the passage, “though strangers 
to one another, are allowed to inhabit one 
common room ” ? Counsel for the respondent, 
says “ inhabit ” necessarily means sleeping, and 
sleeping in the same room. In Logsdon v. Booth 
the people did sleep in one common room, and it 
was not necessary for the learned judges there to 
consider whether that was an essential clement 
or not, but there is a previous passage in the 
judgment to this effect: “If large numbers of 
the most wretched class are sleeping in common 
rooms, insanitary conditions are, ii*- the absence 
of inspection, supervision, and control, not 
unlikely to arise ; and it was the object of the 
law to secure that inspection, supervision and 
control.” I do not think it is necessary for us 
to say whether or not sleeping in the same bed- 
room is an essential to making it a common 
lodging-house. There is of course the case of 
Langdon v. Broadbent (37 L. T. 434), in which 
the Court refused to send the case back to the 
magistrates to have it made clear as to whether 
the people did sleep in the same bedroom. 
Therefore, there is some authority for saying 
that it is not necessary that,*they should do so. 
Where the people really occupy separately com- 
pletely separate apartments, I do not think it' 
would be a common lodging-house. I think this 
much is necessary — that in order to make it a 
common lodging-house the people of the charac- 
ter who are admitted must- be allowed so to 
associate with each other as to make the danger 
of these insanitary conditions likely to arise iind 
likely to spread. If that be the test, and I think 
it is an important one, we are bound to say that 
the present institution comes witfiin it. Tin 
people do associate with each other in a way 
entirely within the mischief against which that, 
statute provides. Their living-rooms are all in 
common, and their sleeping-rooms or apartments 
are only partially separated. These cubicle 
arrangements seem^o me to be not very much 
more than curtains dividing the beds. They 
are apparently so divided for purposes of decency, 
and not for preventing the spread of infection, 
riQr would they have that effect. They are no 
more than screens. Taking that view of these 
facts, I think we are bound to say that, applying 
what appear to be the principles laid down in 
Logsdon v. Booth , this institution is also a 
common lodging-house as the institution of the 
Salvation Army was. My difficulty has been 
that this is an institution of a somewhat superior 
class, there are somewhat better arrangements 
made for the inmates than in the other case, and 
a higher sum is charged, although the charge 
here is not above the charge made, as the case 
finds, in some common lodging-houses, but it is 
rather above the average. Further, there are 
regulations which are intended to have the same 
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effect as regulations under the statute ; but I 
think it is impossible to hold that because the 
proprietor of what would otherwise be a common 
lodging-house in effect endeavours himself to 
carry out the same object which the statute has 
in view, that therefore it is not a common lodging- 
house. That would be leaving the proprietor to 
do something the statute makes compulsory, and 
it would be impossible to say whether he did it. 
It seems to me that, although this case is a step 
beyond Logsdon v. Booth, yet the step is not one 
which takes us over the boundary-line which is 
there laid down as to what is a common lodging- 
house. I desire to add that it does not appear 
• that much intervention is required in this case, 
but I d> not feel entitled on that ground to 
say r hat this instituiion does not come within 
the description of “ common lodging-house.” — 
£)p. 315 et seg. 

Markets and Shops. 

Reg. v. Wood (1809) 38 L. J. M. C. 144 ; 

.. L. R. 4 Q. B. 559 : 10 B. & S. 534 : 20 
L. T. 654 ; 17 W. R. 850.-— Q.B., observed 
upon. 

Aerated Bread Co. r. Gregg (nr Grieg-) (1873) 
42 L. J. M. 0. 117 ; L. It. 8 Q. B. 355 ; 28 L. T. 
8 1 C. — Q.B. 

BLACKBURN, J.— Now the case of Reg. v. 
Wood has been much pressed upon us. In that 
case two judges decided one way and one the 
other : there was, therefore, a very slight 
majority, but the majority of the Court came to 
the conclusion that the statute was different in 
principle to that which I have just expressed as 
my opinion of it. It seems to have been in the 
mind of my brother Lush that the reason why 
French bread was not required to be weighed 
was because it wasTm article of luxury, and he 
seems to have put it t< us : that what was an 
« article of luxury at the time the Act of Parlia- 
ment was passed, and would have been considered 
very fine and luxurious bread, would be con- 
sidered very inferior now, and that the Act must 
mean that the article of luxury which need not be 
weighed would vary from time to time, and that 
that which was an article of luxury to our 
ancestors would become no article of luxury at 
all to our descendants. I do not think that is 
the meaning^of the Act. I think it means the 
article that at that time did not require to be 
weighed, because it was of that description that 
depended mainly on the shape. If the case of 
Reg. v. Wood were precisely in point, we should 
have had to consider whether we should dissent 
from it, for that we should never do without 
much thought and consideration, and we should 
have taken time to consider the ..matter before 
we went so far as that, though I am inclined to 
think that my brother Hannen’s opinion is the 
better one. I do not think our judgment in this 
case is in conflict with Reg. v. Wood, but I have 
not disguised the fact that I do not take the 
same view as the majority of the judges took in 
that case. — p. 119. 

Archibald. J. — Although I am of opinion 
, that the conviction in this case should beafiirmed, 
and although I agree with my brother Black- 
burn in not adopting the reasons given by the 
majority of the Court in the case of Reg. v. 
Wood, yet in truth our decision is not in conflict 
with the decision in that case. We are not in 
any way overruling that case. We proceed upon 
a different reasoning. — p. 120. 


Anthony v. Brecon Markets Co. (1867) 36 
L. J. Ex. 113 : L. R. 2 Ex. 167 ; 15 L. T. 665.— 
EX. ; reremed, (1872) 41 *7. J. Ex. 201 ; L. R. 7 
Ex. 399 : 26 L. T. 979 : Sl W. R. 27.— ex. ch. 

Anthony v. Brecon Markets Co., dis- 
tinguished. 

Hughes r. Trew (IS77) 36 L. T. 585. — q.b.d. 

Wanstead Local Boar* v. Hill (1862) 13 
C. B. (N.S.) 479; 32 L. J. M. C. 135 ; 9 
Jur. (N.S.) 972 ; 7 L. T. 744 ; 11 W. R. 
3i>8.— C.P., considered and applied. 
Braintree Lucal Board v. Boy ton (18S5) 52 
L. T. 99 ; 48 J. P. 582.— DAY and SMITH, JJ. 


Cleansing Pavements. 

Lyndon v. Standbridge (1857) 2 I-I. &N. 45 ; 
26 L. J. Ex. 386 ; 5 W. R. 590. — EX., 
dictum referred to. 

London and Provincial Laundry r. Willesden 
Local Board [1892] 2 Q. B! 271 ; 67 L. T. 
499 ; 40 W. R. 557 ; 56 .J. P. 696.— DAY and 
CHARLES, JJ. 


Pood and Drink . 

Reg. v. White (or White v. Redfern) (1879) 
49 L. J. M. C. 19 : 5 Q. B. D. 15 ; 41 
1+ T. 524 ; 28 W. R. 168 ; 44 J. P. 87.— 
FIELD and MAXISTY, JJ., referred to. 
Vinter v. Hind (1882) 52 L. J. M. C. 93 ; 10 
Q. B. I?. 63 : 48 L. T. 359 ; 31 W. R. 198 ; 47 
J. P. 373.— FIELD and STEPHEN, JJ. 

Reg. v. White (or White v. Redfern)’ 

applied . * 

Vinter v. Hind, dictum not adopted . 

Waye v. Thompson (1S85) 54 L. J. M. C. 140 ; 
15 Q. B. D. 342 ; 53 L. T. 358 ; 33 W. R. 733 ; 
15 Cox C.C. 785 ; 49 J. P. 693.— MATHEW and 
WILLS, JJ. 

Vinter v. Hind, distinguished. 

Mallinson v. Carr (1S9U) 60 L. -J. M. C. 34 ; 
[1891] 1 Q. B. 4S ; 63 L. T. 459 ; 39 W. R. 270 ; 
17 Cox C. C. 229 ; 55 J. P. 102.— HAWKINS and 
STEPHEN, JJ. 

STEPHEN, J. — I gave judgment in Vinter v. 
Hind, and I think the judgment must have been 
misunderstood by the magistrates. That casein 
its circumstances differed from the present case, 
and turned on a different portion of the sections, 
and required different things to constitute an 
offence. I am reported to have said that the 
words essential to the offence charged were, 
“Any person who exposes for sale any meat 
unfit for human food shall be liable to a penalty 
of 20Z.” But these words do not occur in the 
portion of sect. 117 with which we are dealing. 
Hei’e the respondent was in possession of the 
carcass, and it is not an element of the offence 
that the carcass should be exposed for sale. 
There are one or two other passages in the section 
that may call for comment. Thus the expression 
“ unfit for food of man ” is not followed by any 
proviso that it was so to the knowledge of the 
person to whom it belonged at the time of sale. 
The definition of the offence in the case before 
us does not include the exposure ; and I have 
heard nothing in the respondent’s argument 
which convinces me that a man can be held to 
be not guilty on the score of ignorance. — p. 36. 

J53 
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Reg. v. White (oj White v. Redfern), and 
Vinter v. Hind. S8& now 54 & 55 Viet. c. 76, 
s. 47 (3). ? 

Reg. v. White (or White y. Redfern); 
Vinter v. Hind, and Waye v. Thompson 
(1885) 54 L. J. M. C. MO ; 15 Q. B. D. 
342 ; 53 L. T. 358 ; 33 W. 11. 733 ; 15 Cox 
0. C. 785 ; 40 J. P. 603.— MATHEW and 
WILLS, JJ., dirms&rd. 

Bator and Birkenhead Corporation, In re 
(1803) 62 L. J. M. C. 107 ; [1803] 1 Q. B. 679 ; 

4 U. 438 ; 68 L. T. 680 ; 41 W. 11. 513; 57 J. P. 
487.— WILLS and CHARLES. JJ. : affirmed, 62 L. J. 
M. C. 107 ; [1803] 2 Q. B. 77 : 4 11. 438 ; 69 L. T. 
220 ; 41 W. R. 513. — C.A. ESHER, M.R., BOWEN 
and kay, l.jj. 

Reg. v. White (or White v. Redfern), ap- 
plied. 

Blaker c. Tillstone (1894) 63 L. J. K. C. 72 ; 
[1804] 1 Q. B. 345 ; 10 It. 94 ; 70 L. T. 31 ; 
42 W. It. 253 ; 58 J. P. 184.— COLERIDGE, C.J. 
and DAY, j. 

Vinter v. Hind, referred to. 

Reg. r. Dennis (18*94) 63 L. J. M. C. 153; 
[1804J 2 Q. B. 458 ; 10 R. 316 ; 71 L. T. 436 ; 
42 W. U. 586 ; 58 J. P. 622.— C.C.R. 

Reg. v. White (or White „v. Redfern), 

followed. 

Thomas v. Van Os (1000) 69 L. J. Q.fB. 665 ; 
[1000J 2 Q. B. 448 ; 82 L. T. 845 ; 40 W. R. 57 ; 
64 J. P. 582. — RIDLEY and DIGRAM, JJ. 

e* 

Mallinson v. Carr (1890) 60 L. J. M. C. 34 ; 
[1001] 1 Q. B. 48 : 63 L.T.459; 39W.R. 
270; 17 Cox C. C. 220; 55 J. P. 102— 
Q.B.D., di diminished. ' 

Wicland r. Butler-Hogan (1904) 73 L. J. K. B. 
513 ; 00 L. T. 58S ; 68 J. P. 310.— K.B.D. 

Bater and Birkenhead Corporation, In re 
(1893) 62 L. J. M. C. 107 ; [1803] 2 Q. B. 
77 ; 4 R. 438 ; 69 L. T. 220 ; 41 W. R. 513. 
— C.A., applied. 

Walsh aw r. Brighon.se Corporation (1899) 
63 L. J. Q. B. 828 ; [1800] 2 Q. B. 286 ; 81 L. T. 
2 ; 47 \V. H. 600.— C.A. SMITH, RIGBY anil 
WILLIAMS, L.JJ. 

James v. Jones (1804) 63 L. J. M. C. 41 ; 
[1804 J 1 Q. B. 304 ; To R. 410 ; 7*0 L. T. 351 ; 
42 W. it. 400 ; 17 Cox 0. C. 726 ; 58 J. P. 230.— 
hawkins and lawrance, J.J. tire now Sale of 
Food and Drags Act, 1809 (62 & G3 Viol. c. 51); 
s, 26. 

White v. Bywater (1887) 19 Q. B. D. 582 ; 
36 W. It. 280; 51 J. P. 821.— COLE- 
RIDGE, C.J. and smith, j. ; and Beardsley 
v. Walton (1900) 69 L. J. Q. B. 344; 
[1900] 2 Q. B. I ; 82 L. T. 119 ; 64 J. P. 
436. — CHANNEL!, and BUOKNILL, JJ., 
adopted. 

Houghton v. Taplin (1807) 13 Times L. R. 
386. — HAWKINS and WRIGHT, JJ., re- 
ferred to. 

Dickins t\ Randerson (1901) 70 L. J. K. B. 
344 ; [1901] 1 Q. B. 437 ; 84 L. T. 201 ; 65 J. P. 
262 ; 19 Cox O. G. 643. — BRUCE and PHILLI- 
MORE, JJ. 

Dickins v. Randerson, explained. 

Boots v. Cowling (1003) 88 L. T. 539 ; 67 J. P. 
195 ; 1 L, G. R. 884 ; 20 Cox. O. C. 420.— K.B.D. 


Lane v. Collins (1884) 54 L. J. M. C. 76 ; 
14 Q. B. D. 193 ; 52 L. T. 257 ; 33 W. R. 
365 ; 49 J. P. 89.— MATHEW and DAY, 
JJ., explained. 

Smithies v. Bridge (1902) 71 L. J. K. B. 555 ; 
[1902] 2 K. B. 13 87 L. T. 167 ; 50 W. It. 686. 

—LORD ALVERSTONE, C.J. and CHANNELL, J. ; 
DARLING, J. dissenting. 

Core v. James (1S71) 41 L. J. M. O. 19 ; 
L. R. 7 Q. B. 135 ; 25 L. T. 593 ; 20 W. It. 
201. — Q.B. 

Observed upon, Nichols v. Hall (1873) 42 L. J. 
M. C. 105, ; L. It. 8 C. P. 322 ; 28 L. T. 473 ; 
21 W. R. 579. — C.P. ; not followed, Pain r. 
Boughtwood (1890) 59 L. J. M. C. 45; 24 
Q. B. D. 353 ; 62 L. T. 284 ; 38 W. It. 428 ; 16 
Cox C. C. 747 ; 54 J. P. 469.— GRANTHAM and 
CHARLES, JJ. 

Betts v. Armstead (1888) 57 L. J. M. C. 
100 ; 20 Q. B. D. 771 ; 58 L. T. 811 ; 
36 W. It. 720; 1G Cox C. O. 418; 52 
J. P. 471 .— cave and smith, l.jj., 
followed. 

Pain r. Boughtwood (1890) 59 L. J. M. 0. 45 ; 
24 Q. B. D. 353 ; 62 L. T. 284 ; 3tf\V. R. 428 ; 
16 Cox C. C. 747; 54 J. P. 469.— GRANTHAM 
and CHARLES, JJ. 

Pain v. Boughtwood, followed. 

Dvke v. Grower (1801) 61 L. J. M. C. 70 ; 
[1802] 1 Q. B. 220; 65 L. T. 760; 56 J. P. 
168 ; 17 Cox C. G. 421.— COLERIDGE, C.J. and 

WRIGHT, J. 

Dyke y. Gower (1801) 61 L. J. M. C, 70 ; 
[1892] 1 Q. B. 220 ;'65 L. T. 260 ; 56 .1. P. 
168 ; 17 Cox. C. C. 42 i\ — COL BRIDGE, C.J. 
and Wright, j., commented on. 
Fitzpatrick v. Kelly (1873) 42 L. J. M. C. 132 ; 
L. R. 8 Q. B. 337 ; 28 L. T. 558 ; 21 \V. R. 
681 . — q.b., considered. 

Spiers and Pond r. Bennett (1896) 65 L. J. 
M. C. 144 ; [1896] 2 Q. B. 65 ; 74 L. T. 607 ; 44 
W. R. 510; 18 Cox C. C. 332 ; 60 J. P. 437.— 
RUSSELL OF KILLOWEN, C.J. and WILLS, J. 

RUSSELL, C.J. — I do not fool called upon In 
express any opinion as to the case of Dyke v. 
Gower. I think there is a great deni more to he 
said as to that ca^e than was said, or could pro- 
perly be expected to be said, by counsel for the 
appellants, who was attacking it. 1 do not think 
there need be a mens rea in order to constitute 
an offence under the second part of the section. 
If the article, wl>K;h was in fact altered by 
abstraction, was sold without disclosure it would 
constitute an offence under that, section. — p. 147. 

Davidson v. McLeod (1878) Justiciary Oases, 
4th ser., vol. v., part 22, p. I ; J. I*. 
January 0th, 1878.— CT. OF SRStf., dis- 
sented from. 

Hoyle v. Hitehman (1870) 48 L. J. M. C. 07: 
4 Q. B. D. 233 ; 40 L. T. 252 ; 27 W. R. 487.— 
— Q.B.n. 

LUSH, J. — I am anxious to guard against 
being thought to agree in the further construc- 
tion which all the >Scotch , judges have put on 
sect. 6 (Sale of Food and Drugs Act, 1875), when 
they say that it only applies to the admixture 
of a foreign substance in the article demanded. 
That is a question which must, in our Courts, be 
decided when it arrives. — p. 102. 
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Sandys v. Markham (1877) 41 J. P. 52.— 
Q.B.D., explained and applied. 

Hoyles. Eitchman (1879) 4S L. J. M. C. 97 ; 4 
Q. B. D. 233 ; 40 L. T. 252 ; 27 W. R.4S7 — Q.B.D. 

Hoyle v. Hitchman, applied. 

Horder v. Scott (1880) 49 L. J. M. C. 78 ; 5 
Q. B. D. 552 ; 42 L. T. 0(30 ; 28 W. E. 918 ; 44 
J. P. 520.— LUSH and FIELD, JJ. 

Sandys v. Markham and Hoyle v. Hitchman, 

up p raced. 

Smith v. Wisden (1902) 85 L. T. 700 : 60 J. P. 
150. — LORD AL VERST ONE, C.J., DARLING and 
CHANNELL, JJ. 

Parsons i v. Birmingham Dairy Co. (1882) 
51 L. J. M. C: 111 ; 9 Q. B D. 172 : 30 
W. It. 748 ; 46 J. P. 727.— FIELD and 
CAVE, JJ., dissented f rom. 

Enniskillen Union r. Hilliard (1884) 14 L. B. 
Ir. 214. — EX.'D. 

Parsons ?v. Birmingham Dairy Co., dis- 
approved. 

Enniskillen Guardians v. Hilliard, ap- 
pro ced. 

Buckler rT Wilson (1895) 65 L. J. M. C. IS ; 
[1896] 1 Q. B. 83 ; 73 L. T. 580 ; 41 W. E. 220 : 
60 J. P. 118. — RUSSELL. C.J., POLLOCK, B. and 
WRIGHT, J. 

Parsons v. Birmingham Dairy Co. See Sale 
of Food and Drugs Act, 1899 (62 & 63 Yict. 
c. 51), s. 2. 

Buckler v. Wilson (supra), distinguished. 
Tvler v. Kingham (1900) 69 L. J. Q. B. 630 ; 
[1900] 2 Q. B. 413 ; 83 L. T. 169 ; 64 J. P. 598 ; 
19 Cox C. C. 547 . — ridley and bigham, jj. 

Bouch v. Hall (1SS0) 50 L. J. M. C. 6 ; 
' 0 Q. B. D. 17 ; 44 L. T. 183 ; 29 W. B. 304 ; 

45 J. P. 220.— FIELD and MANISTY, JJ., 
followed. 

Rolfe v. Thompson (1892) 61 L, J. M. C. 184 ; 
[1892] 2 Q. B. 196; 67 L. T. 295; 56 J. I>. 
425 ; 17 Cox C. C. 551.— GRANTHAM and 

CHARLES, JJ. 

Newby v. Sims (1894) 63 L. J. M. C. 228 ; 
[1894] 1 Q. B. 478 ; 10 R. 596 ; 70 L. T. 
w 105 ; AS J. P. 263.— DAY and lawrance, 
JJ. princi pie adopted. 

Fortune v. Hanson (1896) 65 L. J. M. C. 71 ; 
[1896] 1 Q. B. 202 ; 74 L. T. 145 ; 44 W. B. 431 ; 
18 Cox 0. C. 258 ; 60 J. P. 88.— HAWKINS and 
KENNEDY, JJ. 

Fortune v. Hanson, explained. 

Re*?, r. Smith (1896) 65 L. J. M. C. 104; 
[1896] 1 Q. B. 596 ; 74 L. T. 348 ; 44 W. B. 492 ; 
18 Cox C. C. 307 ; 60 J. P. 372.— HAWKINS and 
KENNEDY, JJ. 

hawkins, J. — The expression used by me in 
my judgment in Fortune v. Hanson , that the 
certificate is “practically conclusive,” was in- 
tended only to convey the impression I enter- 
tained that in the vast majority of cases 
brought before justices no other evidence was 
offered of the impurity of the article, and to 
point out the great importance of insisting , 
upon its containing all the material details of 
the analysis to enable the justices themselves j 
to form a judgment on the question before 
them. Had I intended to do more I should have 
qualified my expression by what I have now 
stated. — p.'lOS. 


Fortune v. Hanson, distinguished. 

Bridge r. Howard (189#) 65 L. J. M. C. 229 : 
[1897] 1 C B. 80 ; 75 L..;T. 300 ; 45 W. B. 78 ; 
18 Cox C. C. 421 ; 60 J. P. 790.— GRANTHAM 
and KENNEDY, JJ. 

KENNEDY, J.— There the analyst had only told 
the Court through his certificate that there was 
5 per cent, of added water. It was, on the face 
of it, a mere expression c«f his opinion to that 
effect : and the Divisional Court held, in support 
of the magistrate, that such a form of certificate 
constituted an insufficient statement in so far as 
it was a mere expression of an opinion, without 
any grounds being stated on which the magis- 
trate could form his judgment. There was 
nothing to show on what ground the conclusion 
of the analyst was scientifically based. Here, 
in my judgment, the form of the certificate 
follows the words of the Act as given in the 
schedule, so far as it is material. . . . Seeing 
(hat this form of certificate has been specially 
drafted with a view of confirming with the 
decision in Fortune v. ILnison. and that, as was 
not done in that case, the analyst has given the 
scientific data on which his opinion is based, 
and not confined himself to stating how much 
foreign ingredient in the form of *• added water” 
was present in the sample, 1 think that there has 
been a sufficient compliance with the Act, while 
at the same time I entirely maintain the view 
expressed in the case mentioned, and simply say 
that this is not a similar case. — p. 230. 

Beg. v. Field, White, Ex parte (1S95) 64 L. J. 
M. C. 15S.— wills and lawrance, jj., 
followed. 

Shortt v. Robinson (1899) 68 L. J. Q. B. 352 ; 
80 L. T. 261 ; 63 V. P. 295 ; 19 Cox’ C. 0. 243.— 
LAWRANCE and CHANNELL, JJ. 

Brown v. Foot (1892) 61 L. J. M. C. 110 ; 
66 L. T. 649 ; 17 Cox C. C. 509 ; 56 J. P. 
581.— HAWKINS and WILLS. JJ.. approved . 

Parker r. Alder (1898) 68 L. J. Q. B. 7 ; [1899] 
1 Q. B. 20 ; 79 L. T. 381 ; 47 W. R. 142 ; 62 J. P. 
772. — RUSSELL, C.J. and WILLS, J. 

Barnes v. Bider (1892) 62 L. J. M. C. 25 ; 5 
B. 42 ; 68 L.T. 447 ; 17 Cox C. C. 623 ; 57 
J. P. 473. — POLLOCK, B. and HAWKINS, J., 
distinguished and dissented from. 

Beg. v/ Wakefield (1890) 54 J. P. 148.— 
Q.B.D., followed. 

Neal v. Devenish (1S94) 63 L. J. M. C. 78 ; 
[1894] 1 Q. B. 544 ; 10 R. 578 ; 10 L. T. 628 ; 58 
J. P. 246.— MATHEW and CAVE, JJ. 

mathew, J. — As regards the decision in Barnes 
v. Bider, where the particulars were held to be 
insufficient, the facts were somewhat different, 
and 1 wish, moreover, to point out that the 
decision in that case was not in accordance with 
the decision in Beg. v. Wakefield. — p. 79. 

Neal v. Devenish, distinguished. 

Batt r. Mattinsou (1900) 82 L.T. 800 ; 64 J. P. 
(315 ; 19 Cox C. C. 532.— RIDLEY and PHiLLl- 
MORE, JJ. 

Book v. Hopley (1878) 47 L. J. M. C. 118 ; 
3 Ex. D. 209 ; 3S L. T. 649 ; 26 W. B. 663. 
— ex. D., distinguished. 

Laidlaw r. Willson (1893) 63 L. J. M. C. 35 ; 

^ 1 Q. B. 74 ; 10 B. 6 ; 42 W. B. 78 ; 48 
8.— CHARLES and WRIGHT, JJ. And see 
Sale of Food and Drugs Act, 1899 (62 & 63 Yict. 
c. 51), s. 20. 

58—2 
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Book v. Hopley eonxidered. 

Iorns r. Van Tronic (1895) 04 L. J. M. C. 171 ; 
15 R. S92 : 72 L. T. 99 ; 18 Cox Of C. 132 ; 59 
J. P. 240 . — cave and weight, jj. 

Harris v. May (1883) 53 L. ,T. M. 0. 39 ; 12 
Q. 1>. I). 97 ; 48 J. P. 201. — COT.I5KIDGE, 
O.J\ and MATHEW, .T., (lixtinij II ixllr'fl. 
Laidlaw r. Willson (1893) (i3 L. J. M. 0. 35 ; 
[1891] 1 Q. r,. 71 :*10 It. 0; -12 W. It. 78 ; 48 
JT. P. 58. — CHARLES and WHIG ITT, JJ. A ll(l see 
Stilt? of Food and Drugs Act, 1800 (02 & 08 Viet, 
c. 51), s. 20. 

Harris v. May and laidlaw v. Willson, 

considered . 

Iorns r. Van Tromp (1895) 04 L. J. M. C. 171 ; 
15 it. 892 ; 72 L. T. 499 : IS Cox 0. C. 132 ; 59 
J. P. 246.— CAVE and WRIGHT, j.t. 

Harris v. May and Laidlaw v. Willson, 

considered. 

Iiobertson r. Karris (1900) 09 L. J. Q. B. 526 : 
[1900] 2 Q. P>. 117 ; 82 L. T. 530 ; 48 W. It. 571 ; 
04 J. P. 505.— RIDLEY and DARLING, JJ. 

Laidlaw v. Willson, folio teed. 

Harris v. May and Robertson v. Harris, not 
fall oic, d. 

Elliot v. Pilcher (1901) 70 L. J. K. B. 795; 
[190.1] 2 K. B. 817 ; 85 L. T. 50 ; 05 J. P. 743.— 
BIG HAM and RIDLEY. JJ. 7 

Harris v. May, t/ mentioned. 

Laidlaw v. Willson and Iorns v. Van Tromp 
(1895) 04 L. J. M. O. 171 ; 15 R. 392 ; 72 
L T. 499 ; 18 Cox (1. C. 132 ; 59 J. P. 246. j 
— GAVE and WRIGHT, JJ., considered. 
Irving r. Callow Park Dairy ‘Co. (1902) 87 L. T. 
70.— LORD A L VERST ONE, C.J., DARLING and 
C LI AN NELL, JJ. 

Farmers and Cleveland Dairy Co. v. Stevenson 
(1890) 00 L. J. M. C. 70 ; 03 L. T. 776 ; 
17 Cox O. 0.201 ; 55 J. P. 407. — HAWKINS 
and Stephen, JJ., distinguished. 

Hotehin Hindmarsh (1891) 60 L. J. M. C. 
146; [1891] 2 Q. B. 181; 65 L. T. 119; 39 
W. It. 607 ; 55 J. P. 775,— COLERIDGE, C.J. and 
MATHEW, J. 

Farmers and demand Dairy Co. v. Steven- 
son, considered. 

Tor ns r. Van Trump (1895) 04 L. J. M. C. 171 ; 
15 R, 392 ; 72 L. T. 499 ; 18 Cox 0. O. 132 ; 59 
J. P. 246. — cave and weight, jj. 

Sandys v. Small (1878) 47 L. J. M. C. 115 ; 
3 Q. B. IX 449 ; 39 L. T. 1 18 ; 26 W. R. 
814. — COOIvBITRN. C.J. and TVTELLOR, J.; and 
Spiers and Fond v. Bennett (1890) 65 
L. J. M. C. 114 ; [1896] 2 Q. B. 65 : 74 
L. T. 697 ; 44 W. It. 510; 18 Cox C. C. 
332; 60 J. P. 437.— RUSSELL, C.J. and 
WILLS, J., .foil owed. 

Pearks r. Houghton (1902) 71 L. J. K. B. 385 ; 
[1902] 1 K. B. 889 ; 86' L.T. 325 ; 50 W. It. 605 ; 
66 J. 1\ 422. — ALVERSTONE. C.J., DARLING and 
CHANNELL, JJ. 

Sandys v. Small, dicta inapplicable. 

Hoyle v. Hltchman (1879) 18 L. J. M. C. 97 ; 4 
Q. B. D. 233 ; 40 L. T. 252 ; 27 W. It. 487.— Q.JB.D. 

Jones v. Jones (1894) 58 J. P. 653.— mathew 
and cave, jj. and Pearks v. Knight 


(1901) 70 L. J. K. B. 1002 ; [1901 ] 2 K. B. 
825 ; 85 L.T. 379 ; 50 W. It. 101 ; 05 J. P. 
822.— WILLS and KENNEDY, JJ., distin- 
guished. 

Pearks r. Houghton (1902) 71 L. J. K. B.3S5 ; 
[1902] 1 IC. B. 889 ; 80 L. T. 325 ; 50 W.lt. 605 ; 
06 J. P.422.— LORD ALVERSTONE, C.J., DARLTNG 
and CHANNELL, JJ. 

Pearks v. Houghton, disthiffuished . 

Ilayes ■/*. Rule (1902) 87 L. T. 133; 66 J. P. 
661.— LORD ALVERSTONE, C.J., DARLING and 
CHANNELL, JJ. 

Jones v. Davies (18931 69 L. T. 497 : 57 J. P. 
808 ; 17 Cox 0. C. 694.— DAY and LAW- 
RANGE. JJ. ; and Platt v. Tyler (1894) 58 
J. P. 71. — COLERIDGE, C.J. and DAY, J., 
explained. 

Petchey /-..Taylor (1S98) 78 L. T. 501 ; 62 J. P. 
360 ; 19 Cox C. C. 3S.— WILLS and KENNEDY, J.T. 

Crane v. Lawrence (1 S90) 59 L. J. M. 0. 110; 
25 Q. B. D. 152 ; 03 L. T. 197 ; 38 W. It. 
621) ; 17 Cox C. C. 135 ; 54 J. P. 471.— 
CAVE and SMITH, JJ., explained. 

Wheat ■/?. Brown (1892) 01 L. If. M. C. 91 ; 
[1892] 1 Q. B. 418 ; 60 L. T. 40,4 ; 10 W. It. 162 ; 
56 J. P. 153. — LAWRANCE and WRLGLIT, JJ. 

Wheat v. Brown. Compare Sale of Food and 
Drugs Act*, 3 899 (62 A 03 Viet. c. 51), s. 18. 

Wray v. Ellis (1858) 1 E. & E. 276 *, 2S 
L. J. M. C. 45 ; 7 W. It. 91.— Q.B., dix- 
tinpn inked ami doubted. 

Reg. r. Titterton (1895) 04 L. J. M. 0. 202 ; 
[1895] 2 Q. B. 01 ; 15 R. 418 ; 73 L. T. 315 ; 43 
W. R. 603 ; 59 J. P. 327.— RUSSELL, C.J. and 
CHARLES, J. ’ 

* 

Contagious Diseases. * 

Nichols v. Hall (1873) 12 L. J. M. 0. 105 ; 
L. R. 8 C. P. 322 ; 28 L. T. 473 ; 21 AV.lt. 
579. — C.P., referred to. 

Dickinson r. Fletcher (1873) 13 L. J. M. C. 
25 ; L. R. 9 C. P. 1 ; 29 L. T. 510.— C.I>. 

Bodgerv. Hicholls (1873) 28 L. T. 411. — Q.B., 
opinion, not adopted. 

Ward v. Hobbs (1878) 48 L. J.*ft. P. 281 rl 
App. Cas. 13; 40 L. T. 73; 27 W. It. III.— 
ILL. (E.). 

Muir v. Hore (1877) 47 h. J. M. C. 17 ; 37 

L. T. 315. — C.P.I)., discussed. 

Reg. v Waterford* JJ. (1899) [1900] 2 Ir. ll. 
307.— Q.B.D. 

Bex v. Sutton (1707) 4 Burr. 2116; and 
Rex v. Vantandillo (1815) 4 M. <fc 8. 73 ; 
16 R. It. 389; Bex v. Burnett (1815) 4 

M. & S. 272; 16 It. It. 468. 

Adopted, Ward •/-. Hobbs (1877) 46 L. J. Q. B. 
473; 2 Q. B. 1). 331 ; 36 L. T. 51 l.-Q.B.D. ; 
[reversed, C.A. and h.l. (e.). sec supra’] ; Reg. r. 
Clarence (1880) 58 L. J. M. 0. 10 ; 22 Q. B. I). 
23 ; 59 L. T. 780 ; 37 W. R. 106 ; 53 J'. P. 119.— 
c.c.R. ; considered , Metropolitan Asylum District 
r. Hill (18S3) 50 L. J. Q. B. 353 6 App. Cas. 

193; 44 L. T. 653 ; 29 AV. R. 017 ; 45 J. P. 664. 
—H.L. (E.). 

Rex v. Vantandillo and Bex v. Burnett, 

referred to. 

Att.-G-en. v. Manchester Corporation (1S93) 62 
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L. J. Ch. 459 ; [1S93] 2 Oh. 87 ; 68 L. T. 608 ; 
41 W. R. 459 ; 57 J. P. 343.— CHITTY, j. 

Fleet v. Metropolitan Asylums Board (18S6) 
2 Times L. R. 3(>1. — C.A. 

Applied, Bendelowr. Wortley Union (1887) 57 
L. J. Ch. 762 ; 57 L. T. S49 ; 36 W. R. 168.— 
Stirling, J. ; referred to, Att.-Gen. v. Man- 
chester Corporation (1S93). — chitty, j. (supra). 

Water Supply, 

lewis v. Weston-super-Mare Local Board 

(1888) 58 L. J. Ch. 39 ; 40 Ch. D. 55 ; 59 
L. T. 769 ; 37 W. R. 1*21.— STIRLING. J., 
distinguished . 

Kendal v. Lewisham Borough Council (1903) 

1 L. G-. R. 416 : 67 J. P. 236. — kekewich, ,T. 

Cleveland Water Co. v. Redear Local Board 
(1894) 64 L. J. Ch. 64 ; [1895] 1 Ch. 168 : 
13 R. IS ; 43 W. R. 90 ; 59 J. P, 7.— 
CHITTY, J., distinguished. 

Huddersfield Corporation v. Ravensthorpe 
Urban Council (1897) 66 L. J. Ch. 581 ; [1897] 

2 Ch. 121 ; SO L. T. 817 ; 45 W. R. 642 ; 61 J. P. 
596.— C.A. LINDLEY, LOPES and RIGBY, L.JJ. ; 
reversing 66 L. J. Ch. 286 : [1S97] 1 Ch. 652.— 

NORTH,' J. 

LINDLEY, L.J. — Reliance is placed on the deci- 
sion of Chitty, J. in Cleveland Water Co. v. 
Redear Loral Board. That decision appears to 
me perfectly right, and if it had been the other 
way, the learned judge would have attributed to 
sect. 52 an operation which he saw, and which 1 
think everybody else sees, was never contem- 
plated by the legislature at all. He had not to 
deal with what we^have here— the extension of 
waterworks into a new district ; he had not that 
problem before him at all. He had before him 
• the question of whether established waterworks 
in a particular district were prohibited from 
extending those waterworks within that same 
district. — p. 584. 

Hill v. Wallasey Local Board (1892) [1892] 3 
Ch. 117 ; 67 L. T. 49 ; 56 J. P. 469.— KEKEWICK, 
J. ; reversed (1893) 63 L. J. Ch. 1 ; M894] 1 Ch. 
133 ; 7 R. 51 ; 69 L. T. 641 ; 42 W. R. 81.— C.A. 
JftSHEU, M.R? LOPES and KAY, L.JJ. 


By-laws. 

Bentham v. Hoyle (1878) 47 L. J. M. C. 
51 ; 3 Q. P>. D. 289 ; 37 L. T. 753 ; 26 W. R. 
314 . — cockburn, c.j. and manjsty, j., 
adopted. 

London and Brighton Ry. v. Watson (1878) 
47 L. J. C. P. 634; 3 C. P. 1). 429, 436; 39 
L. T. 199 : 36 W. R. 856. — C.P.D. ; Dyson r. 
L. & N. W. Ry. (1883) 50 L. J. M. C. 78; 7 
Q. B. D. 32 : 44 L. T. 609 ; 29 W. R. 565.— 
Q.B.D. ; and White r. Morley (1899) 68 L. J. 
Q. B. 702 ; [1899] 2 Q. B. 34 ; 80 L. T. 761 ; 
47 W. R. 583; 63 J. P. 550.— barling and 

CHANNELL, JJ. 

Flack, Ex parte (1880) 1 N. S. W., L. R. 27 ; 
and Brooks v. Selwyn (1882) 3 N. S. W.j 
L. R. 256, adopted. 

Slattery v. Naylor (1888) 57 L. J. P. C. 73 ; 13 
App. Cas. 446 ; 59 *L. T. 41 ; 36 W. R. 897. — P.C. 

Kent County Council v. Humphrey (1S95) 64 
L. J. M. C. 190 ; [1895] 1 Q. B. 903 ; 15 


R. 414 ; 72 L. T. 56f; 43 W. R. 506 ; 18 
Cox # C. C. 163; 59 JJ. P. 520. — CHARLES 
and WRIGHT, JJ., adopted. 

Alty v. Farrell (1896) 65 L. J. M. C. 115 ; 
[1896] 1 Q. B. 636 ; 74 L. T. 492; IS Cox C. C. 
321 j 60 J. P. 373. — RUSSELL, C.J. and WRIGHT, j. 

Slattery v. Naylor (1SS8) 57 L. J. P. C. 73 ; 
13 App. Cas. 446 ; 5*L. T. 41 ; 36 W. R. 
897.— p.c. ; and Alty v. Farrell (supraf, 
considered. 

Kruse r. Johnson (1898) 67 L. J. Q. B. 782 ; 
[1898] 2 Q. B. 91 ; 78 L. T. 647 ; 46 W. R. 630 ; 

62 J. P. 469.— RUSSELL, C.J., JEUNE, P., CHITTY, 
L.J., WRIGHT, BARLING and CHANNELL, JJ. 

Strickland v. Hayes (1896) 65 L. J. M. C 
55 ; [1896] 1 Q. B. 290 ; 74 L. T. 137 ; 44 

. W. R. 39S ; 18 Cox C. C. 244 ; 60 J. P. 
164. — LINBLEY and KAY, L.JJ., com- 
mented on,. 

Burnett v. Berry (1896) 65 •L. J. M. C. 118 ; 
[1896] 1 Q. B. 641 ; 74 L. T. 494 ; 44 W. R. 512 ; 
60 J. P. 375 ; IS Cox C. C. 325.— RUSSELL, C.J. 
and WRIGHT, j. 

eussell, C.J. — I observe that in Strickland v. 
Hayes , Lindley, L.J. (sitting as a member of 
a divisional Court) is reported to have said in 
effect that by-laws could not create new offences ; 
and that they could only prohibit such acts as 
would be recognised as offences and prohibited 
'as such by the criminal law. 1 cannot think 
[ that th« learned L.J. meant to say, or did say, 
that the power to make by-laws was restricted to 
offences already existing and for which a sum- 
mary method of punishment has already been 
provided. — p. 119. 

Burnett v. Berry and Kruse v. Johnson 

(supra), followed. 

White v. Morley (1899) 68 L. J. Q. B. 702 ; 
[1S99] 2 Q. B. 34 : SO L. T. 761 ; 47 W. R. 583 ; 

63 J. P. 550.— BARLING and CHANNELL, JJ. 

Strickland v. Hayes, distinguished. 

Burnett v. Berry and White v. Morley 

(supra')* approved. 

Thomas r. Sutters (1899) 69 L. J. Ch. 27; 
[1900] 1 Ch. 10 ; 81 L. T. 469 ; 48 W. R. 133. 
— C.A. LINBLEY, M.R.,«*SIR F. H. JEUNE and 
ROMER, L.J. 

lindley. m.r. — W hat is there in this by-law 
which can said to be unreasonable or objection- 
able, having regard to ihe very wide powers 
which are given by sect. 23 of the Act ? ... To 
come within the by-law they (the public) must 
frequent the street for the purpose of betting. 
It is said that there is something unreasonable in 
that. As regards the authorities, Burnett v. 
Berry and White v. Morley are in favour of the 
validity of the by-law. We are asked to over- 
rule those cases, but there is no reason for it to 
my mind. Counsel for the appellant has done 
what he can to persuade us ; but when we come 
to examine his reasons, they are reduced to this 
— that the decision (in which I took part) in 
Strickland v. Hayes goes the whole length 
of his argument. . . The difference between 
that case and this is obvious. In the Metro- 
politan Streets Act, 1867, the legislature was 
not dealing with betting at all, but with street 
traffic. The whole object of the Act was to 
regulate the traffic of the metropolis. It is true 
that they inserted sect. 23 in the Act, and with 
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reference to the trafTc they have paid that three 
persons should be decried to be obstructing the 
street if they assembled together in any part of 
it for the purpose of betting. That is the only 
point that, counsel has. I decline to extend or 
stretch the decision in Strickland v. JTayen, 
which 1 think perfectly right, to the length of 
holding that, because there is a. provision of that 
kind in an Acl- for the regulation of traffic, the 
< bounty Council have no power to make a by-law 
for the regulation of the streets with reference 
to another matter— -namely, betting without 
obst ruction. — pp. 28, 29. 

Strickland v. Hayes, considered. 

Kruse v. Johnson (nupra), applied. 

({(Mitel r. Lapps ( 1001) 71 L. J. K. 11.105; 
[1902 J 1 K. 15. Kid; So L. T. 0*3; 50 W. R. 
210; 00 J. 1*. 117. — LOUD A LYE IlSTON B, C.J., 
DARLTNH'J and CHANNELL, JJ. 

LOUD A L VERST ON E, C.J. — If Strickland V. 
Hayes is to be understood as meaning more than 
that a by-law eaifnot convert an offence which 
a statute has created into a different offence, it 
cannot he regarded as law. If the effect of the 
decision is that, a local authority empowered by 
the legislature to make by-laws for the preven- 
tion of nuisances can in no case make a by-law 
defining a particular act to be a nuisance which 
would not. otherwise be a nuisance, it cannot now 
be supported. In that case, however. Lindsey, LA. 
appears to have lceoguiscd that a by-law, pro- 
vided it. is not repugnant to the law, may deal 
with a matter wit h which the law has not Already 
dealt. He said. k * Looking at that', section . . . 
they were made." The judgments in Kruno v. 
John non and the cases relating to by-laws for 
the suppression of belting, clearly recognise the 
right of the local authority in making by-laws to 
define and describe what particular acts will be 
nuisances in particular circumstances. — p. 108. 

Kruse v. Johnson, applied. 

Sash r. Finlay (11102) 85 L. T. 082 ; 00 J. P. 
182. — LOUD A LVERSTONH, C.J., DARLING and 
CD AN NELL. ,7,1. 

Badley v. Cuckfield Rural Council (1805) 50 
J. P. 582,— RUSSELL, C.j.,niul CHARLES, J., 
adopted . 

Salt r. Scott -Ha 11 fJJNi») 72 L. J. K. 15. 027 ; 
[1002 1 2 K. Ih 245 : 88 L. T. 808 : 52 VV. It. 05 ; 
07 ,1. i\ 200 ; I L. <L it. 752 : 20 (/ox 0. C. 102. 
— ALV HUSTON E, O.J., WILLS and Oil ANN ELL, JJ. 

Salt v. Scott-Hall, followed. 

Pomerov r. Malvern Urban Council (11102) 81) 

L. T. 555 ; 1 L. U. It. 825 ; 07 J. P. 275. — K.li.D. 

3. Expenses. * j 

Wakefield Sanitary Authority v. Manderj 
(1 880) 5 0. P. IX 248 ; 28 W. R. 022 ; 44 
J. P. 522.— GROVE and DENMAN, .7.)., | 
dint in (fit inked. 

Okie! on Local Board v. Young (1804) (*4 L. J. 

M. C. 124 ; [1 805] l Q. P>. 205; 15 It. 1)2 ; 71 
L. T. 877 ; 43 AV. It. 2 ID : 50 J. P. 581. — POLLOCK, 
B. and n R A NT HAM, J. 

POLLOCK, 11 . — Wakefield Urban Sanitary 
Authority v. Mtrnder raised a momentary doubt 
in my mind ; but there the section spoke of the 
owners of premises abutting on the part which 
required to be paved, which in that case was a 
footway. The language in the present case is 
very different. — p. 127. 


Bowditch v. Wakefield Local Board (1871) 
40 L. J. M. C. 214 : L. It. 6 Q. B. 507 ; 25 

L. T. 88. — Q.B., adopted . 

Pound r. Plumstead Board of Works (1871) 41 
L. J. M. 0. 51 ; L. It. 7 Q. B. 182 ; 25 L. T. 401 ; 
20 AY. It. 177. — Q.B. ; Plumstead Board of AYorks 
r. British Land Co. (1874) 44 L. ,1. Q. B. 28; 
L. It. 10 Q. B. 10. 25.— Q.B. ; rearmed. 44 L. .). 
Q. B. 38; L. It. 10 Q. B. 202; 22 L. T. 94.— 
EX. Cl I. 

Bowditch v. Wakefield Local Board, 

appeared. . 

Wright r. Ingle (1885) 55 L. J. M. 0.17; 10 
Q. B. I). 279 ; 54 L. T. 511 ; 21 AY. It. 220 ; 50 
J. P. 420. — C.A. ESHER, M.R., COTTON and 
BOWEN, L.J.T. 

Bowditch v. Wakefield Local Board, applied . 
Christchurch I nclosure Act, lure, Meyrick r. 
Att-Gcn. (1894) 03 L. J. Oh. 057 ; f 180-1 j 3 Ch. 
209 ; 8 It. 480 ; 71 L. T. 122 ; 42 AY. It. 014 ; 58 
J. P. 550. — STIRLING. J. 

Bowditch v. Wakefield Local Board, applied. 
St. Mary, Islington, A 7 cstrv r. Collett (1894) 
04 L. J. M. 0. 26 ; [1895] 1 Q. B. 309 : 35 ft. 83 ; 
71 L. T. 573 : 43 AY. It. 44.— MATIIEW and 
CHARLES, JJ. 

Bowditch v. Wakefield Local Board, 

approved. 

Hornsey Urban Council r. Smith (1897) 00 
L. J. Oh. 470 ; [1897] 1 Ch. 843 ; 70 L. T. 431 ; 
45 AY. It. 581. — C.A. LTNDLEY, SMITH and 
R’GBY, ,l.jj. ; re renting 01 J. I*. 311. — keke- 
WICH, J. 

Hesketh v. Atherton (18J3) 43 L. J. M. 0. 
37 ; L. K. 9 Q. B. 4 ; 29 L. T. 530 ; 22 
AY. It. 58.— q.b. 

Applied , Hog. r. Local Government Board 
(1882) 51 L. J. M. C. 121 ; 9 Q. B. lb 000; 40 
A. P. 820. — GROVE and north, jj. : explained. 
Wake, Ex parte (1883) 52 L. J. M. C. 78 ; 11 
Q. B. D. 291. — Q.B.D. ; applied , Bournemouth 
Commissioners r. Watts (1884)54 L. J. Q. B. 93 ; 
14 Q. B. 1). 87 ; 51 L. T. 823 ; 33 \Y. It. 280 ; 49 
J. P. 102 — Hawkins and smith, jj. And nee 
Midland Ry. r. Wat ton (1880) 55 J, J. M. (3. 99 ; 
1 7 Q. B. D. 30 ; 54 L. T. 482 ; 34 \V . It. 524 ; 5T7 
J. P. 405.— C.A. 

Hesketh v. Atherton, applied. 

TCcoles v. Wirral Union (1880) 55 L. J. M. (5. 
100; 17 Q. B. I). 107; 34 W. It. 412; 50 J. V. 
590.— MATIIEW and SMITH, JJ. 

Parkinson v. Blackburn Corporation (1 859) 
33 L. T. (o.s.) 119. — Q.B.. dintinyuinhed. 
Bavlcy AYilkinson (1804) 10 0. B. (x.s.) 
101 : 33 L. J. M. 0. 101 ; 10 Jur. (N.s.) 720 ; 10 
L. T. 543 : 12 AA r . It. 797.— Ct.P. ; Hall r. Potter 
(1809) 39 L. J. M. C. 1 ; 21 L. T. 454.— Q.B. 

Bayley v, Wilkinson, followed. 

Cook r. Ipswich Local * Board (1871) It. 0 
Q. P>. 451 ; 40 L. J. M. C. 169 : 24 L. T. 579 ; 19 
AY. E. 1079.— Q.B. 

Bayley v. Wilkinson, followed. 
Walthamstow Local Board r. Staines (1891)00 
L. J. Ch. 738 ; [1891] 2 Ch. 000 ; 05 L. T. 430. 
—C.A. BINDLEY, BOWEN and KAY, L.JJ. 

Cook v. Ipswich Local Board (1871) 40 L. J. 

M, C. 169 ; L. R. 6 CJ. B. 451 ; 24 L. T. 
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579 ; 19 W. R. 1079. — q.b., dictum 
approved. 

Shanldin Local Board v. Miller (1880) 19 L. J. 
0. P. 512 ; 5 C. P. 0. 272 ; 12 L. T. 788 ; 29 
W. R. 68 ; 41 J. P. 635. 

lopes, J. — In Cooli v. The Ipmich Local 
Board, Blackburn, .T. says : M It appears to me 
to be only directory ; there is nothing to make 
the deposit of plans a condition precedent so as 
to make void the notices and prevent the expenses 
from being recoverable.” It is true, as was 
pointed out, that this is a dictum, but I have no 
hesitation in saying I entirely agree with it. — 
p. 515. 

Cook v. Ipswich Local Board, applied . 

Wake (or Reg.) v. Sheffield Corporation (1888) 
53 L. J. M. C. 1 ; 12 Q. B. D. 112 ; 50 L. T. 76 : 
32 W. R. 82 ; 48 J. P. 197.— C.A. BRETT, M.R. 
and bowen, l.j. 

Cook v. Ipswich Local Board, followed. 

Walthamstow Local Board r. Staines (1S91) 
60 L.J. Ch. 73S; [1891] 2 Cli. 606; 65 L. T. 
130. — C.A. BINDLEY, BOWEN and KAY, L.JJ. 

Cook v? Ipswich Local Board, explained and 
distinguished. 

Derby Corporation v. Grudgings (1894) 63 
L. J. M. 0. 170 ; [1894] 2 Q. B. 4-96 ; 10 R. 565 ; 
72 L. T. 591 ; 43 W. R. 74.— CHARLES and 
COLLINS, JJ. 

collins, J. — The Sheffield Case [infra, col. 
1 6C0] appears to me to be an authority 
directly in point upon this question. ... At 
the root of that decision lies the conclusion 
that the order was sufficient to found the 
jurisdiction of the magistrate. That being so 
all distinctions between that case and the 
present fall to the ground. It is said that 
here the order in terms referred to the carriage- 
way as well as the footway ; but so in the 
Sheffield Case, the order must by reference to the 
plan have referred to the laud which did not 
form a part of the street. The only difficulty I 
have felt arises from Cooli, v. Ipswich Local Board. 
There an apportionment was made in which two 
streets were lumped together. It was disputed 
and the justices treated it as a nullity, and a 
Jresh appoi^ionmcnt was made. The point was 
""then taken that there was no jurisdiction to 
make the second apportionment, and upon that 
the Court held that the first apportionment was 
to be treated as a nullity. But on examining 
the case it will be seen that the conclusion that 
the first apportionment w^s a nullity was come 
to by the magistrates sitting as arbitrators. In 
Shanldin Local Board v. Miller it was so stated 
in argument by Mr. Archibald, and the view 
was accepted in terms by the Court. But the 
matt er does not rest there, because in Mayor of 
Manchester v. Hampson (35 W, R. 335, 591) 
t here is a clear expression of opinion by Manisty, 
J. that a notice given by a local authority 
embracing works which the frontagers cannot 
be legally called upon to do, is only erroneous 
and not void.— pp. 175, 176. 

Cook v. Ipswich Local Board, distinguished. 

Wirral Highway Board v. Newell (1895) 64 
L. J. M. C. 181 ; [1895] 1 Q. B. 827 ; 15 R. 
309 ; 72 L. T. 535 ; 43 W. R. 328 ; 59 J. P. 
183. — LA W R A N C E* and KENNEDY, JJ. 

Cook v. Ips'wtck Local Board, referred to. 

Haylcs r, SanJtawn Urban Council (1902) 72 


L. J. K. B. 48 ; [1903] La. B. 169 ; 88 L. T. 
61 ; 51 W.JEt. 348 ; G7 J. p*/ 177 . — lord ALTER- 
STONE, C.J., WILLS and CiiANNELL, JJ. 

Shanklin Local Board v. Miller (1880) 49 
L. J. C. P. 512 ; 5 C. P. D. 272 ; 42 L. T. 
738 ; 29 W. R. 63 ; 44 J. P. 635.— C.P.D., 
referred to. 

Derby Corporation r. ffiTidsrinsrs (1894) 63 

L. J. M. C. 1 70 ; [1894] 2 Q. B. 496 ; 10 R. 565 : 
72 L. T. 594 ; 43 W. R. 74.— CHARLES and 
COLLINS, JJ. 

Wake, Ex parte, 52 L. J. M. C. 78 ; 11 
Q. B. D. 291. — Q.B.D. ; affirmed nom. Wake (or 
Reg.) v. Sheffield Corporation (1883) 53 L. J. 

M. C. 1; 12 Q. B. D. 142; 50 L. T. 76: 32 
W. R. 82 ; 48 J. P. 197.— C.A: 

Wake (or Reg.) v. Sheffield Corporation (1883) 
53 L. J. M. C. 1 ; 12 Q. B. D. 142 ; 50 
L. T. 76 ; 32 W. R. 82 : 4S J. P. 197.— 
c.k., followed. 

Midland Railway v. Watton (1886) 55 L. J. 
M. C. 99 ; 17 Q. B. D. 30 ; 54 L. T. 4S2 ; 34 
W. R. 524 ; 50 J. P. 405.— C.A. ESHER, M.R., 
BINDLEY and LOPES, L.JJ. 

Wake (or Reg.) v. Sheffield Corporation, 

considered. 

Eccles r. Wirral Union (1SS6) 55 L. J. M. C. 
106 ; 1? Q. B. D. 107; 34 W. R. 412 ; 50 J. P. 
596.— MATHEW and SMITH, JJ. 

MATHEW, J. — It was argued for the respon- 
dents that the position of a person charged 
under sect. 150 is similar to that of a person 
charged with a poor rate, where a warrant must 
issue as a matter of course, the duty of the 
magistrate in that case being only ministerial. 
And they relied on JSx parte 1 Vahe as showing 
that the appellant’s remedy was under sect. 268, 
by appeal to the Local Government Board. But 
I 'do not think that Cave, J. intended to lay 
down such a general proposition as is contended 
for, and in the Court of Appeal the Master of 
the Rolls carefully abstained from expressing 
an opinion that the question of liability cannot 
be raised before the magistrates. 

Wake (or Reg.) v. Sheffield Corporation, 

followed. 

Walthamstow Local Board v. Staines (1891) 
60 L. J. Ch. 738 ; [1SD1] 2 Ch. 606 ; 65 L. T. 
430.— C.A. BINDLEY, BOWEN and KAY, L.JJ. 

Wake (or Reg.) v. Sheffield Corporation, 

followed. 

Derby Corporation r. Grudgings (1894) 63 
L. J. M. C. 170 ; [1S94] 2 Q. B. 496 ; 10 R. 565 ; 
72 L. T. 594; 43 W. R. 74.— CHARLES and 
COLLINS, JJ. See extract, supra-, col. 1659. 

Walthamstow Local Board v. Staines (1891) 
60 L. J. Ch. 738 ; [1891] 2 Ch. 606 ; 65 
L. T. 430. — C.A followed. 

West Hartlepool Corporation v. Robinson 
(1897) 75 L. T. 677; 45 W. R. 312; 61 J. P. 
200.— STIRLING-, J. ; affirmed , 77 L. T. 387 ; 46 
W. R. 218 ; 62 J. P. 85.— C.A. 

West v. Downman (1880) 14 Ch. D. Ill 
42 L. T. 340 ; 29 W. R. 6.— C.A. 
JESSEL, M.R., BRETT and COTTON, L.JJ. *, 
affirming BACON, v.-C. 

Dicta adopted , Lea v. Abergavenny Improve- 
ment Commissioners (1885) 55 L. J. M. C. 25 ; 
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1G Q. B. D. 18, 23 ; *,3 L. T. 728 ; 34 W. B. 105 ; 
50 J. P. 105. — POLLACK, B., and MANISTY, J. ; 
Bettes worth and Richer, In re (18S8) 57 L.J. Oh. 

740 ; 87 Oh. I). 585, 540 ; 58 L. T. 796 ; 86 W. K. 
544 ; 52 J. P. 740. — NORTH, J.; Hornsey Local 
Board r. Monarch Building Society (1880) 58 
L. J. Q. P>. 4J8 ; 28 Q. B. D. 149. — MATHEW and 
grant ham, jj. ; followed. Boor, In re, Boor r. 
Hopkins (1 889) 58 L.f. Oh. 285 ; 40 Oh. D. 572 ; 
60 L. T. 412; 87 W. R. 340 ; 58 J. P. 467.— 
KAY, J. 

West v. Downman, dictum- disapproved. 

San dgate Local Board v. Keene (3892) 61 
L. J. Q. B. 775 ; [1892] 1 Q. B. 831 ; 66 L. T. 

741 ; 56 J. P. 484.— C.A. ESHER, M.R., FRY and 
LOPES, L.JJ. 

[In HVjrf v. Downman, Bacon, V.-O. expressed 
the opinion that whore an owner disputes not 
only the amount of an apportionment, but also 
his liability, the matter is not the subject of 
arbitration undeivtlie Act.] 

ESHER, M.R. — I cannot agree with the dictum- 
of Bacon, V.-C., in West v. Downman. — p. 777. 

West v. Downman, followed. 

Willem len Local Board and Wright, In re 
(1896), 65 L. J. Q. B. 567 ; [1896] 2 Q. B. 412 ; 
75 L. T. 18 ; 44 W. It. 676 ; 60 J. P. 708.— C.A. 
ESHER, M.R. and SMITH, L.J. 

*► 

Sandgate Local Board v. Keene (1892) 61 
L. J. Q. B. 775 ; [1892] 1 Q. B. 881 ; 66 
L. T. 741 ; 56 J. P. 484 . — c.a., explained 
a n d- d ist i tiff u ish ed. 

Folkestone Corporation r. Brooks (1893) 62 
L. J. Ch. 868 ; [1898] 8 Ch. 22 ; 69 L. T. 403 ; 
58 .1. P. 58- — C.A. LIND LEY. LOPKS and SMITH, 
L.JJ. ; reversing in part- 68 L. T. 674. — 
WRI'iHT, J. 

Wright, «J. — The judgment of the M.R. in 
San dff ate Local Hoard v. Kerne does not contain 
any expression extending the right (to go to arbi- 
tration) to any case except cases in which the 
apportionment itself is disputed ; the other judg- 
ments do contain expressions which are consistent 
with an intention to hold that the right extends 
to every dispute on any subject ; hut J think it 
is implied that there must be a dispute of the 
apportionment — that. in. a dispute, on whatever 
ground, of the proportion which the party is 
called upon to pay . . . this construction seems 
to me to be required by the very terms of the 
section. — p. 866. 

[The O. A. allowed the appeal on the ground 
that the local authority had by their conduct 
precluded themselves from denying that there 
was a dispute as to the apportionment.] 

Sandgate Local Board v. Keene, considered. 

Folkestone Corporation v. Brooks, followed. 

West Hartlepool Corporation r. Robinson 
(1897) 75 L. T. 677 ; 45 W. B. 812 ; 61 J. P. 
200 .— Stirling, j. : affirmed, 77 L. T. 887 ; 46 
W. it. 218 ; 62 J. l\ 85,— C.A. LINDLEY, M.R., 
Oil ITT Y and v\ ILL! AMS, L.JJ. 

Tunbridge Wells Local Board v. Ackroyd, 41 
L. T. 101. — EX. D. ; reversed, (1880) 49 L. J. Ex. 
403 ; 5 Ex. D. 199 ; 28 W. It. 450 ; 42 L. T. 640 ; 
44 J. P. 504.— C.A. BEAM WELL, COTTON, and 
THESIGER, L.JJ. 

Wilson v. Bolton Corporation (1S71) 41 


L. J. M. C. 4 ; L. R. 7 Q. B. 105 ; 25 L.T. 
597 ; 20 W. R. 246. — Q.B., distinguished. 

Tottenham Local Board r. Rowell (1880) 50 
L. J. Ch. 99 ; 15 Ch. I). 378 ; 43 L. T. 616 ; 29 
w. It. 36. — C.A. JAMES. BRETT, and COTTON, 
L.JJ. 

Eddleston v. Francis (I860) 7 C. B. (n.s.) 
568 ; 3 L. T. 270 ; 9 W. It. C. L. Dig. 73.— 

C . P. , d ist i ntjv is ft ed. 

Groce t\ Hunt'(lS77) 46 L. J. M. C. 202; 2 
Q. B. D. 389 ; 36 L. T. 404 : 25 W. R. 543.— 
Q.B.D. 

FIELD, J. — The case of Fddleston v. Francis, 
although at first sight apparently an authority 
to the contrary, is not so really, for, although the 
case was decided after the passing of the Local 
Government Act of 1858, the proceedings in 
question in that ease had taken place before its 
passing, and the Court upon that ground, de- 
clined to apply the 62nd section of the Act to 
proceedings commenced before its passing. 

Eddleston v. Francis, referred to. 

Prescott v. Nicholson (1889) 60 LJT. 563 ; 53 
J. P. 597.— DENMAN and MANISTY, JJ. 

Grece v. Hunt (1877) IG L. J. M. C. 202 ; 

2 Q. B. D. 389 ; 36 L. T. 404 ; 25 \V. II. 
543. — Q.B.D., applied. 

Simcox r. Handsworth Local Board (1881) 51 
L. J. Q. B. 16S ; 8 Q. B. D. 39 ; 30 W. H. 273 ; 

46 J. P. 260. — grove and BOWEN, JJ. : Keg. r. 
Local Government Board (1882) 51 L. M. C. 
121 ; 9 Q. B. D. 600, 608 ; 46 J. P. 820.— GROVE 
and NORTH, jj. [affirmed, C.A.] 

Grece v. Hunt, inappli rattle. 

Pool High wav Board r. Gunning (1882) "51 
L. J. M. C. 49 ; 46 L. T. 163 ; 31 W. R. 30 ; 46 " 
J. P. 708.— FIELD, J. 

Grece v. Hunt, referred to. 

Hornsey Local Board r. Monarch Investment 
Building Society (1889) 59 I.. J. Q. B. 105 ; 24 
Q. B. D. 1 ; 61 L. T. 867 ; 38 W. R. 85 ; 51 J. P. 
391.— C.A. ESHER, M.R., LTNDLKY aild LOPES, 
L.JJ. 

r m 

West Ham Local Board v. Maddams (1876) 

1 Ex. T). 516, li. : 33 L. T. 809 : 40 J. P. 

4 70.— Q.B.D., approved. 

Tottenham Local Board r. Rowell (No. 1) 
(1876) 46 L. J. Q. B. 432; 1 Ex. D. 514 ; 35 
L. T. 887 : 25 \V. R. 435. —C.A. 

Tottenham Local Board v. Rowell (No. 1) 
(1876) 46 L. .1. Q. B. 432 ; 1 Ex. D. 514 ; 

35 L. T. 887 ; 25 W. U. 135.— C.A. , ap- 
proved. 

Tottenham Local Board r, Rowell (No. 2) 
(1880) 50 L. J. Ch. 99 ; 15 Ch. D. 378 : 43 L. T. 
616; 29 W. It. 36. — C.A. JAMES, BRETT and 
COTTON, L.JJ. 

West Ham Local Board v. Maddams and 
Tottenham Local Board v, Rowell (No. 1), 
distinguished. 

Leeds Corporation v. Rob^haw (1887), 51 J. P. 
441.— COLERIDGE, C.J., MKLLLSH, L.J. ami 
SMITH, J. r 

A. L. smith, J. — It should be noticed that in 
the Act of 1877, which was^thc first, Act as 
applicable to Leeds in which/, remedy was given 
/ 
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by way of summary proceedings, one year was 
the limit given for such proceedings (see sect. 
96), and by the same Act, sect. 109, when it 
provided for n.n action bung brought by way of 
debt upon the statute, no limit is mentioned or 
prescribed. In the face of these two sections, 
how can it be said that the limitation is the 
same ? . . . But it is said that 71am Local 
Board v. Aladdams and Tottenham. Local 
Board v. llowell, in the C. A., have held 
otherwise. Have they ? Those cases were de- 
cided iii)on sect. 21 of the Local Government 
Amendment. Act (24 and 25 Viet. c. Cl). . . . 
What the Court of Q. B. held the meaning of 
this section to be was, that before its enactment 
the only mode of recovering the expenses being 
in a summary manner, and, therefore, only re- 
coverable within six months, if the party 
exercised the option given by the section of pro- 
ceedings in the County Court, he must do so 
within the same limit of time, the section ex- 
pressly stating that proceedings may be taken in 
the County Court as if such demands were debts 
within the cognisance of such courts. 

Tottenham Local Board v. Rowell (Ho. 1), 

folio iced. 

Hammersmith Vestry r. Lowenfeld (1806)65 
L. ,7. Q. B. 602 : [189(5] 2 Q. B. 278 ; 75 L. T. 
182; -15 W. R. (SO; GO .7. P. 600.— CAVE and 
WILLS JJ 

West Ham Local Board v. Maddams, and 
Tottenham Local Board v. Rowell (No. 1), 
distinguished. 

Blackburn' Corporation r. Sanderson (1902) 
71 L. .7. K. B. 590 ; [1002] 1 K. B. 794 ; 86 L. T. 
304 ; 6<i J. V. 452 — g.A. WILLIAMS, STIRLING 
and COZHNS-UAIIDY, L.JJ. 

Hornsey Local Board v. Monarch Investment 
Building Society (1889) 59 L. J. Q. B. 
105 ; 24 Q. B. D. 1 ; 61 L. T. 867 ; 3S 
W. K. 85 ; 54 J. P. 391.— C.A., re- 
ferred to. 

Owen, Iu re (1894) 63 L. J. Ch. 749; [1894] 
3 Ch. 220 ; 8 II. 56(5 ;* 71 L. T. 181 ; 43 W. R. 55. 

— STIRLING, J. 

m Reg. v. Swindon Local Board (1879) 48 L. J. 
M. (!. 1 . 9 ; 4 Q. B. D. 305 ; 40 L. T. 424 ; 
27 W. U. 732. — Q.B.D. ; a /firmed, (1880) 
79 L. A. Q. B- 522 ; 12 L. T. 614 ; 28 
W 11. 80 ; 44 J. 1\ 505.— C.A. 

J) inti at/ niMhed, Jllingwortty\ Bulmer Highway 
Board (188-1) 53 L. J. M. 0. 60 ; 32 W. R. 450.— 
C.A. : Reg. r. 8 1. Marviebone Vestry (1887) 20 
Q. B. L). '115— POLLOCK, JR., and HAWKINS, j. : 
Bettesworth and Richer, In re (188S) 57 L. J. 
Ch. 749 ; 37 Ch. 1). 535 ; 58 L. T. 796 ; 36 W. It. 
547 ; 52 ,J. P. 710.— -NORTH, J. 

Reg. v. Swindon Local Board, followed with 
reluctance. 

Millard ?-. Bulby-with-Heathoj-pe Urban Coun- 
cil (190-1) 90 L. T. 489 ; (58 J. P. 245 : 2 L. G. R. 
539.— A L VERST ONE, C.J., WILLS and KENNEDY, JJ. 

Reg. v. Swindon Local Board, distinguished. 

Tottenham Local Board Williamson (1893) 
62 L. J. Q. B. 322 ; 69 L. T. 51.— LOPES, L.J. 

Tottenham Local/Board v. Rowell (No. 2) 49 
L, J. Ch. 147 ; 41 X T. 720 ; 28 W. R. 409,— 


M ALINS, v.-C. ; reversed , (188®?) 50 L. J. Ch. 99 ; 
15 Ch. JD. 378,; 43 L.T. 616 W. R. 36.— C.A. 
JAMES, BRETT and COTTON, ili.JJ. 

Tottenham Local Board v. Rowell (No- 2), 
o bserrations ado pted. 

Birmingham Corporation v. Baker (1SS1) 17 
Ch. D. 782 ; 4-6 J. P. 52. — jessel, M.R. ; Sunder- 
land Corporation v. Aleoek (18S2) 51 L. J. Ch. 
546 ; 46 L. T. 377 ; 30 W. R* 655.— KAY, J. 

Tottenham Local Board v. Rowell (No. 2), 
applied. 

Bettesworth and Richer, In re (1888) 57 
L. J. Ch. 749 ; 37 Ch. D. 535 ; 58 L. T. 796 ; 36 
W. It. 544 ; 52 J. P. 740. -NORTH, J. 

Tottenham Local Board v. Rowell (No. 2), 

approved. 

Hornsey Local Board r. Monarch Investment 
Building Society (18S9) 59 L. J. Q. B. 105 ; 24 
Q. B. D. 1 ; 61 L. T. 867 ; 38 W. R. 85 ; 54 J. P. 
391.— C.A. ESHER, M.R.. LINDLEY and LOPES, 
L.JJ. 

Bettesworth and Richer, In re (1S88) 57 L. J. 
Ch. 749 ; 37 Ch. D. 535 ; 58 L. T. 796 ; 
36 W. R. 544 ; 52 J. P. 740. approved. 

Egg r. Blayney (18S8) 57 L. J. Q. B. 460 ; 21 
Q. B. D. 107 ; 59* L. T. 65 ; 36 W. R. 893 ; 52 
J. P. 517.— FIELD and WILLS, JJ. 

Bett^worth and Richer, In re, distin- 
guished. 

Boor, In re, Boor r. Hopkins (1889) 58 
L. J. Ch.*285 ; 40 Ch. D. 572 ; 60 L. T. 412 ; 37 
W. R. 349 ; 53 J. P. 467.— KAY, J. 

Bettesworth and Richer, In re, approved 
Hornsey Local Board r. Monarch Investment 
Building Society (1889) 59 L. J. Q. B. 105; 24 
Q. B. D. 1 ; 61 L. T. 867 ; 38 W. R. 85 ; 54 J. P. 
391.— C.A. ESHER, M.B.. LINDLEY and LOPES, 
L.JJ. 

Bettesworth and Richer, In re, con- 
sidered. 

Stock c. Meakin (1900) 69 L. J. Ch. 401; 
[1900] 1 Ch. 683 ; 82 L. T. 248 ; 48 W. R. 420. 

—C.A. LINDLEY, M.R., RIGBY and WILLIAMS, 
L.JJ. 

Bettesworth and Richer, In re, observations 
applied. ^ 

Allen and Driscoll's Contract, In re (1904) 73 
L. J. Ch. 382 ; [1904] 1 Ch. 493 ; 90 L. T. 637 ; 
52 W. JEL 392 ; 68 J. P. 253 : 2 L. G. R. 512.— 
BYRNE, J. ; affirmed , 73 L. J. Ch. 614 ; [1904] 2 
Ch. 226; 52 W.R. 681.— C.A. 

Boor, In re, Boor v. Hopkins (1889). — 
kay, J. (supra). 

Distinguished Hornsey Local Boaud r. Monarch 
Investment Building Society (1SS9). — Q.B.D, 
(supra, col. 1663) ; Tubbs r. Wynne (1S96) 66 
L. J. Q. B. 116 ; [1897] 1 Q. B. 74.— COLLINS, J. 

Stock v. Meakin (1900) 69 L. J. Ch. 401 ; 
[1900] 1 Ch. 683 ; 82 L. T. 248; 48 W.R. 
420. — c. A. , followed. 

Alien and Driscoll’s Contract. In re (1904) 73 
L. J. Ch. 614 ; [1904] 2 Ch. 226 : 52 W. R. 681. 
—C.A. 

Reg. v. Local Government Board (1882) 52 
L. J. M. C. 4 ; 10 Q. B. D. 309 ; 48 L. T. 
173 ; 31 W. R. 72 ; 47 J. P. 228.— C.A. 
Applied Wake, Ex parte (1883) {ante, col. 

1 660 j ; observations referred to, Eccles v. Wirral 
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Union (1886) 65 J. M. C. 3 06 : 17 Q. B. D. 
107; 84 W. R. ; 50 J. P. 59f>. — MATHEW 
and smith, jj. 

Birmingham Corporation v. Baker (1881) 17 
Oh. I.). 782 ; 46 J. I*. 52. — JESSE!,. M.lt. 
Adopted, Sunderland < Wporat ion r. Alcock 
0«K2) 51 L. J. Oh. 546 ; 46 L. T. 877 ; 80 W. R. 
(>,»,>. — kay, , 1 . : tltj£ i no a i sited. Tendring Union v. 
Dowton (181)1) lil 'u J. Oh. ‘82: [181)1 J 3 Ch. 
265 ; 65 ij. T. 484 ; lo W. B. 145. — c.A. ; 
rfivrnthiff (.1800) 50 L. .7. (Jh. 528: 45 Ch. D. 
5S3 ; 62 L. T. 805 ; 88 W. K. 658. — STIRLING, J. 

4. Bates. 

Elmer v. JiTorwich Local Board (1854) 8 El. 
& Bl. 517 ; 2 C. L. B. 886 ; 23 L. .1. Q. B. 
203: 18 ,Jur. 870; 2 W. B. 306. — Q.B., 
confirmed. 

Bc-g. r. Worthing Bonds Trustees (1854) 3 El. 
A: Bl. 080 ; 2 C. L. B 1678 : 23 L. J. M. C. 187 ; 
18 Jur. 007 ; 2 W. B. 478 . — q.b. 

Elmer v. Norwich Local Board and Reg. 
v. Worthing Roads Trustees, appro rod. 
Moseley r. Ely Local Board (1856) 6 El. & Bl. 
518; 26 L. J. M. 0. 23; 3 Jur. (N.s.) 42; 4 
W. II. 607. — Q.B. 

Lancashire Asylums Board v. Manchester 
Corporation (1800) 68 L. J. Q. B. 320 > [1899] 1 
Q. 1>. 750; 80 L. T. 533 : 17 W. It. 361 . — brctce 
and ill n LEY. jj. ; re rented* (1000) (50 L. J. < L ). B. 
234 ; [1000] I Q. It. 458 ; 82 L. T. 1 ; *48 W. It. 
356; 61 ,J. V. 101.— C.A. SMITH, COLLINS and 
WILLIAMS, L.JJ. 

Wallington v. White (18(71) 30 L. J. M. C. 
200 ; 10 (!. it. (N.s.) 128 ; affirmed, /torn. Willes 
v. Wallington ( 1863) 32 L. J. 0. 1*. 86 ; 13 C. B. 
(N.S.) 865 : 1 N. B. 120.— EX. CH. 

Wallington v. White, dinfinf/uixfied* 

Hirst r. Halifax Local Board (1870) 40 L *1. 
M. O. 43 : L. B. 6 Q. B. 181 ; 25 L. T. 28 ; 10 
W. B. 270. — Q.B. 

Hill v. Crediton Urban Counoil (1808) 78 L. T. 
351; 62 J. P. 340. — WILLS and DAULINO, JJ. ; 
reversed, (1800) SO L. T. 861. — C.A. SMITH and 
ROM EE, L .JJ. ; W1LLM.MS. L.J. dissent int/. 

Williams v. L. & N. W. Ry. (1800) 68 L. ,T. 
Q. it. 883 ; [ 1800] 2 Q. B. 107 ; 80 L. T. 803 : 63 
J. V. 661 . — DAY and LAW RAX ok, J.t. ; rereraed. 
(1000) 60 L. A. Q. B. 531 ; [1000] 1 Q. B. 760 ; 
82 b. T. 287; 64 J. I\ 372.— C.A. SMITH, 
COLLINS and ROM ER, L..TJ. 

Purser v. Worthing Local Board (1887) 56 
L. J. M. 0. 78 ; 18 Q. B. L>. 818 ; 35 W. B. 
682; 51 J. P.506. — C.A., d'istimpui sited. 
Mens *. Cobley (1801) 61 L. J.' Ch. 440; 
[1802] 2 Ch. 253 ; 66 L. T. 86.— KEKBW1CK, J. 

Le Feuvre v. Miller (1857) 26 L. J. M. C. 
175 ; 8 El. As Bl. 321 ; 3 Jur. (N.S.) 1255. 
— Q . B . . d / / )hj u h 7i rd. 

Beeson r* Derby Ovei seers (1003) 80 L. T. 47 ; 

. 67 J. P. 282 ; 1 L. O. B. 624. — A L VERST ONE, c.J., 
WILLS anil CH ANN JELL, J,T. 

Reg. y. Rotherham Local Board (185S) 8 El. 
& Bl. 006 ; 27 L. J. Q. B. 156 ; 4 Jur. (N.s.) 
261 ; 6 W. R. 218. — Q.B.. distinguished. 
Burland r. Kingston-upon-Hull Local Board 


(1862) 3 B. As S. 271 ; 32 L. J. Q. B. 17 ; 9 Jur. 
(N.s.) 275 ; 7 L. T. 316 ; 11 W. B. 33.— Q.B. 

Reg. v. Rotherham Local Board and Bur- 
land v. Kingston-upon-Hull Local Board, 

•inapplicahie. 

Worthington r. I Hilton (1865) 6 B. 8. 043; 
35 L. J. Q. B. 61; L. B. 1 Q. P>. 63 ; 12 Jur. 
(N.S.) 73 ; 13 L. T. 163 ; 14 W. R. 632. — Q.B. 

Reg. v. Rotherham Local Board and Worth- 
ington v. Hulton, adopted. 

Julius r. Oxford (Bishop) (1880) 40 L. J. Q. It. 
577 ; 5 App. Gas. 214. 244 ; 42 L. T. 546 : 28 
W. R. 726 ; i 44 J. P. COO.— H.L. (E.). 

Worthington y. Hulton, discussed. 

Beg. v. Leigh Rural Council (1808) 67 L.J. 
Q. B. 562 : [1808] 1 Q. B. 836 ; 7S L. T. 604 ; 
46 W. B. 471 ; 62 J. T. 355.— C.A. SMITH and 
COLLINS, L.JJ. 

Sandgate Local Board v. Pledge (1885) 14 
Q. B. D. 730 ; 52 L. T. 546 ; 33 W. R. 
565 ; 40 J. P. 342.— MATHEM r and SMITH, 
J J. , d iaf i ng it ish ed. 

Sheffield Waterworks r. Sheffield Corporation 
(1885) 55 L. J. M. C. 40 ; 54 L. T. 170 ; 34 W. B. 
153 ; 50 J. P. 6.— MATHEW and smith, jj. 

smith, J. — Speaking for myself, 1 consider 
that we are not trenching upon anything we 
said in the case of the Sandy ate. Local Board v. 
Pledge. What we held then was that the magis- 
trates could not go into the validity of the rate 
when demand was made, and they were called 
upon to make the ratepayer pay the rate as it. 
appeared upon the face of it, there having been 
no appeal against the rale ftself. What L now 
think is that the learned magistrate made a mis- 
take in applying the decision of the Sandy a tt 
case to the present facts, namely, that when a 
man is summoned to pay a rate, the magistrates 
carmot go into the validity of it, which is the 
matter in dispute ; but there was nothing in dis- 
pute here when the time came for the appellants 
to be called upon, as they were, to pay the rate, 
-P. *8. 

Sandgate Local Board v. Pledge, considered* 

Bates r. Plumstead Overseers (1895) 04 L.J. 
M. C. 127 ; 72 L. T. 303 ; 50 J. P. 118, — WILLS 
and weight, jj. 

Reg. v. Hannam (1886) 34 \V. II. 355,— c.A., 
applied. ** 

Baglan Bay Tin Plato Co. r. John (1805) 72 
L. T. 805. — Charles and weight, jj. 


5. Liability of Authorities. 

Att.-Gen. v. Basingstoke Corporation (1876) 
45 L. J. Ch. 726 : 24 W. U. 817. — v.-oi, 
explained and applied. 

Glossop v. Heston and Isleworfh Local Bonn l 
(1802) 49 L. J. Ch. 80 ; 12 Ch. D. 102 ; 40 L T 
736; 28 W.B. 111.— c.A. 

Crlossop v. Heston and Isleworth Local 
Board (1870) 40 L. J. Ch. 80 ; 12 Oh. 1) 
102 ; 40 L T. 736 ; £8 W. R. Ill,— c.A.! 
followed. h 

Att.-Gen. r. Dorking Guardians (1882) 51 
L. J, Ch. 585 ; 20 Ch. D, : 46 L. T. 573 ; 30 
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W. R. 579. — C.A. JESSEL, M.R., COTTON ai 
LINDLEY, L.JJ. 

Att.-Gen. v. Dorking Guardians, followed. 
Att.-Gen. r. Acton Local Board (1882) 52 L. J. 
Oh. 108 ; 22 Oh. D. 221 ; 47 L.T. 510 ; 31 W. E. 
153. — FRY, j. 

Glossop v. Heston and Isleworth Local 
Board and Att.-Gen. v. Dorking Guardians, 

distinguished. 

Charles r. Finchle 3 r Local Board (18S3) 52 
L. .T. Ch. 554 ; 23 Ch. D. 767 ; 48 L. T. 569 ; 31 
W. R. 717 ; 47 J. P. 791. — PEARSON, J. 

Att.-Gen. v. Dorking Guardians, observations 
adopted. 

Hall v. Ewin (1 887) 57 L. J. Ch. 95 ; 37 Ch. D. 
74, 82 ; 57 L. T. 831 ; 36 W. R. 84.— C.A. 

Glossop v. Heston and Isleworth Local 
Board and Att.-Gen. v. Dorking Guardians, 

followed. 

Reg. r. Staines Local Board (1888) 60 L. T. 
261 53 J. P. 358. — FIELD and WILLS, JJ. : 

Holland r. Dickson (1888) 57 L. J. Ch. 502 ; 37 
Ch. D. GGfl;JS8 L. T. 845; 36 W. R. 320.— 

CHITTY, J. . 

Glossop v. Heston and Isleworth Local 
Board, diet inn- adopted, 

Reg. v. Pari by (1889) 58 L. J. M. C. 49 ; 22 
Q. P>. D. 250 ; 60 L. T. 422 ; 37 W. R. 335 ; 53 
J. P. 327. — HUDDLESTON, B. and WILLS, J. 

Glossop v. Heston and Isleworth Local 
Board, applied. 

Ainlcy v. Kirkhcaton Local Board (1891) 60 
L. J. Ch. 734 ; 55 J. P. 230 .— Stirling, j. 

Glossop v. Heaton and Isleworth Local 
Board and Att.-Gen. v. Dorking Guardians, 

followed. 

Att.-Gcn. r. Clcrkcmvell Vestry (1891) 60 
L. J. Ch. 788 : [1891] 3 Ch. 527; 65 L. T. 312 ; 
40 W. U. 185 .— romer, J. 

Att.-Gen. v. Dorking Guardians, followed. 
Ogilvie r. Blythiug Sanitary Authority (1892) 
67 L. T. 38.— C.A. LINDLEY, BOWEN and 
KAY, L.JJ. 

Glossop Heston and Isleworth Local 

Board and Att.-Gen. v . Dorking Guardians, 

distinguished. 

Yorkshire (W.R.) County Council v. Holm- 
firth Local Board (1894) 63 L. J. Q. B. 485 ; 
[1894] 2 Q. B. 842 ; 9 R. 462 ; 71 L. T. 217 ; 59 
J. P. 213.— C.A. LINDLEY Qfild LOPES, L.JJ. 

Glossop v. Heston and Isleworth Local 
Board, followed. 

Robinson v. Workington Corporation, 66 

L. J. Q. B. 388 ; [1897] 1 Q. B. 619 ; 75 L. T. 
674 ; 45 W. R. 453 ; 61 J. P. 164.— O.A. JESSEL, 

M. R., COTTON and LINDLEY, L.JJ. 

Glossop v. Heston and Isleworth Local 
Board, explained and applied. 

Dent r. Bournemouth Corporation (1897) 66 
L. J. Q. B. 395.— V. WILLIAMS, J. 

Glossop v. Heston and Isleworth Local 

Board, explained. 

Conolly v. Gorman (1897) [1898] 1 Ir. R. 
20- — C.A." - 

Glossop v. Hafton and Isleworth Local 

Board. obseiiations referred to. 

Pasmore Oswald thistle Urban Council | 

i 


(1898) G7 L. J. Q. B. 685 ; [15>98] A. C. 387 ; 78 
L. T. 569 ; p2 J. P. 62S.-L -H.L. (e.). LORDS 
HALSBURY, L.C., MACNAGHTEN, MORRIS, and 
JAMES. 

Att.-Gen. y. Acton Local Board (1882) 52 
L. J. Ch. 108 ; 22 Ch. D. 221 ; ±7 L. T. 
510; 31 W. R. 153.— PRY, J., dis- 
tinguished. m 

Charles r. Finchley Locai Board (1883) 52 
L. J. Ch. 554 ; 23 Ch. D. 767 ; 48 L. T. 569 ; 
31 W.R. 717; 47 J. P. 791. — PEARSON, J. 

Att.-Gen. v. Acton Local Board .followed. 
Charles v. Finchley Local Board, dis- 
tinguished. 

Att.-Gen. v. Clerkenwell Vestry (1891) 60 
L. J. Ch. 7SS ; [1891] 3 Ch. 527 ; 65 L. T. 312 ; 
40 W. R. 185.— ROMER, J. 

Att.-Gen. v. Acton Local Board and Ainley 
y. Kirkheaton Local Board (1891)60 L. J. 
Ch. 734 ; 55 J. P. 230.— STIRLING, J., 
followed. 

Charles v. Finchley Local Board, dissented 
from. 

Brown r. Dunstable Corporation (1899) 6S 
L. J. Ch. 498 ; [1899] 2 Ch. 378 ; 80 L. T. 650 ; 

47 W.R. 538; 63 J. P.519. 
cozens-hardy, J. — Upon consideration I 

adopt the view of Stirling, J. [in Ain-l-ey v. 
Kivhheatm Loeal Board'] in preference to the 
view of Pearson. J. [in Charles v. Finchley 
Local Board], and I must follow the precedent 
of Fry, J. [in Att.-Gen. v Acton Local Board] 
and decline to grant an injunction which would 
prohibit the defendants from permitting or 
allowing fresh connections to be made [with 
their sewer which discharged sewage upon 
private property so as to create a nuisance], or, 
in other words, would oblige the defendants to 
stop up all future connections. A sanitary autho- 
rity, in whom sewers are vested, has only a 
limited property in these sewers. It is not in 
the same position as an owner of a private 
sewer, who can absolutely prevent any one from 
touching his property. — p. 502. 

Aiuley v. Kirkheaton Local Board, applied. 
Eastwood r. Honley Urban Council (1900) 69 

L. J. Ch. 470 ; [1900] 1 Ch. 781 ; 83 L. T. 22 ; 

48 W. R. 614 ; 64 J. P. 79 'Z — BYRNE, J. 

Peebles v. Oswaldtwistle Urban Council (1 896) 
66 L. J. Q. B. 106 ; [1897] 1 Q. B. 384 : 75 L.T. 
689. — CHARLES, J. ; reversed on one point, (1897) 
66 L. J. Q. B. 392 ; [1897] 1 Q. B. 625 ; 76 L.T. 
315 ; 45 W. R. 454 ; 61 J. P. 308.— C.A. ESHER, 

M. R., LOPES and CHITTY, L.JJ. ; the latter decision 
affirmed, nom. Pasmore v. Oswaldtwistle Urban 
Council (1898) 67 L. J. Q. B. 635 ; [1898] A. C. 
3S7 ; 78 L. T. 569 ; 62 J. P. 628.— H.L. (E.). 
LORDS HALSBURY, L.C., MACNAGHTEN, MORRIS 
and JAMES. 

Peebles v. Oswaldtwistle Urban Council, 

followed. 

Eastwood v. Honley Urban Council (1900) 69 
L. J. Ch. 470 ; [1900] 1 Ch. 781 : 83 L. T. 22 ; 
48 W. R. 614 ; 64 J. P. 792.— BYRNE, J. 

Pasmore v. Oswaldtwistle Urban Council. 

Distinguished, Rex. r. Stepney Corporation 
(1901) 71 L. J. K. B. 238 : [1902] 1 K. B. 317 : 
86 L. T. 21 ; 50 W. R. 412: 66 J. P. 183.— 
ALVERSTONE. C. J., DARLING and CHANNELL, JJ. ; 
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referred to , Devonprt Corporation v. Tozer (1902) 
71 L. .1. Ch. 754 ; |> )02] 2 Ch. 182, 193 ; 86 L. T. 
G12. — JOYCE, J. c 

Stone v. Cartwright (1795) 6 Term Hep. 
411 ; 3 R. R. 220, disthu/vished. 

Weir r. Hell (or Barnett) (1877) 3 Ex. I). 32, 
40 ; 38 L. T. 929. — EX. D. ; [affirmed. (IS7S) 47 
L. J. Ex. 701 ; 8 J). 238 ; 38 L. T. 929.— C. A.]; 

Monks f v. Dillon (1883) 12 L. R. Ir. 321. — c.A. 

Itchen Bridge Co. v. Southampton Local 
Board (1857) 27 L. J. Q. I*. 128 ; 8 El. & 
Bl. 803 ; 3 Jur. (N.S.) 1261 ; 6 W. R. 75. 
— Q.B. 

Followed, Ruck r. Williams (1858) 27 L. J. Ex. 

357 ; 3 H. k N. 308 ; 6 W. R. 622. — EX. ; referred 
to, Rostock v. Ramsey Urban Council (1900) 69 
L. J. Q. B. 915 ; [1900] 2 Q. B. 616 ; 83 L. T. 

358 ; 64 J. 1*. 660.— C.A. 

Midland Ry. v. Withington Local Board 
(1883) 52 L. J. Q. B. 689 ; 11 Q. B. D. 
788 ; 49 L. T. 4S9 : 47 J. P. 789.— C.A., 
followed. 

Cree r. St. Pancras Vcstrv (1S99) 68 L. J. 
Q. B. 389 ; [1899] 1 Q. B. 693 ; 80 L. T. 388.— 

BRUCE, J. 

Att.-Gen. v. Birmingham Drainage Board 
(1881) 50 Ij. J. Ch. 786; 17 Cli. D. 685; 44 
L. T. 906 ; 29 W. II. 793 : 46 J. Vr 36.— c.A. 
9 KS8EL, m.r., jamfs and lush, Sea Rivers 

Pollution Prevention Acts, 1876 and 1893 (56 &5 7 
Viet. c. 31). 

Att.-Gen. v. Birmingham Drainage Board, 

explained. 

Con oily r. ( % oruian (1S97) [1898] 1 lr. It. 20. 
—C.A. 

Att.-Gen. v. Hackney Local Board (1875) 44 
L. J. Ch. 545 ; L. 11. 20 E.p 626 ; 33 L. T. 
244. — BACON, v.-c., adopted. 

Flower r. Low Leyton Local Board (1877) 16 
L. J. Ch. 621 ; 5 Ch. 1). 347 ; 36 L. T. 760 ; 25 
W. R. 545.— C.A. JESSE 5, M.lt., JAMES and 
BAOCJ ALLAY, L.JJ. 

Att.-Gen. v. Hackney Local Boar followed. 
Chapman r. Auckland Union (1889) 58 L. J. 
Q. B. 501 ; 23 Q. B.^D. 294 ; 61 L. T. 446 ; 53 
J. P. 820.— C.A. 138 H Hit, M.U., LINDLEY and 
BOWEN, L.JJ. 

Flower v. Low Leyton Local Board. 36 L. T. 
236 ; 25 W. U. 423.— MALINS, v.-c. ; re vented , 
(1877) 46 L. 3. Ch. 621 ; 5 Oh. L>. 347 ; 36 L. T. 
760 ; 25 W. U. 515.— C.A. JESS EL. M.lt., JAMES 
and BAUD ALLAY, L.JJ. 

Flower v. Low Leyton Local Board (supra, 
in c.A,). applied. 

Sol lore r. Matlock Bath Local Board (1885) 14 
Q. B. D. 928 ; 52 L. T. 762. — DENMAN, J. 

Flower v. Low Leyton Local Board, followed. 
Bateman r. Poplar Board of Works (1886) 56 
L. 5. Ch. 149 ; 33 Ch. D. 360, 387 ; 55 L. T.374. 
—C.A. 

Flower v. Low Leyton Local Board, 

explained and prlneiple applied . 
Chapman r. Auckland Union (1.889) 58 L. J. 
Q. B. 504 ; 23 Q. B. D. 294 ; 61 L. T. 416; 53 
J. F. 820.— C.A. ESHER, M.R., LINDLEY and 
BOWEN, L.JJ. 


Flower v. Low Leyton Local Board, superseded 
by Public Authorities Protection Act, 1893 
(56 k 57 Viet. c. 61), s. 1. 

Reg. v. Poole Corporation (1887) 56 L. J. 
M. C. 131 ; 19 Q. B. I). 602, 683 ; 57 L.T. 
485; 36 W. R. 239 ; 16 Cox C. C. 323 ; 52 
J. P. 84 . — CO L Eli! IX J E, c.J. and I ) EN M A N. J. 
Applied, 'll eg. r. Wakefield Corporation (1888) 
57 L. J. M. 0. 52; 20 Q. P». D. 810 ; 36 W. It. 91 1 ; 
16 Cox C. C. 439 ; 52 J. P. 422.~Q.1U). ; Cowley 
r. Newmaaket. Local Board (1890) 0 Times L. 1!. 
321. — DENMAN, J. ; affirmed, C.A. and ILL. (E.). 
[See post, “Way.’ 5 ] 

Hall v. Bristol Corporation (1S67) 36 L. 3. 
0. P. 110; L. R. 2 C. P. 322 ; 15 L. T. 
572 ; 15 W. R. 404.— CLP. 

Adopted, Rhodes r. Airedale Commissioners 
(1876) 1 0. P. 0. 380, 390.-C.lU>. ; [reversed, 
C.A. ; see “Lands Clauses,” ante . , col. 1547] ; 
explained . fr’airbrother r. Bury Rural >8. A. 
(1889) 37 W. R. 544.— Q.B.D. 

Bradford Local Board v. Hopwood (1858) 6 
W. R. 818. — wood, v.-c., royimcnted on. 
llcg. r. Burslem Local Board (i860) 6 ,lur. 
(N.S.) 696 ; 29 L. J. Q. B. 234 ; 1 El. k El. 1077 ; 
8 W. R. 584.— EX. CH. 

WILLES, J. — I am not at all sure that there 
was not some circumstance in the case before 
Wood, V.-C., which docs not appear in the 
report., and which might, make his decision 
consistent, with that, of the Court of Queen's 
Bench in lley. v. Metropolitan Commissioners of 
Sewers. 

Reg, v. Burslem Local Board and Bradby 
and Southampton Local Board, In re 
(1855) 4 El. k Bl. 1014 ; 24 L. J. Q. B. 
239; 3 0. L. R. 771 ; 1 Jur. (N.S.) 778 j. 
3 \V. It. 413. — Q.B., commented on. 

Burgess v. Northwich Local Board (1877) 
6 Q. B. D. 264 ; 37 L. T. 355 : 26 W. R. 
19.— COLKKIDHK, C.J. aild DENMAN, J. t 
explained. 

Brierley Hill Local Board r. Pearsall (1884) 
54 L. J. Q. B. 25; 9 App. Cas. 595; 5l‘L. f. 
577 ; 33 W. R. 56; ID ,!. P. 84.— ILL. (K.). 
LORDS SELJiOHNE, L.-O., WATKOtf aild FVV/- 
(i ERALD ; affirming S.C. uom. Pearsall r. Briorlcv 
Mill Local Board (1883) 52 L. J. Q. B. 529 ; 1*1 
Q. B. I). 735 ; 49 L. T. 486 ; 32 W. U. Ill ; 47 
J. P. 628. — C.A. BRETT, M.lt., LINDLEY and 
FRY, L.JJ. 

Brierley Hill^Local Board v. Fearsall, 

applied. 

East. Lomlon Rv.. Tn re, Oliver’s Claim (1890) 
24 Q. B. D. 507, “ 511 ; 63 L. T. 117; 38 \\\ R. 
312.— o. A. ; Walshaw r. Briglmase Corporation 
(1899) 68 L. J. Q. B. 828 ; f'l899J 2 Q. P». 286 ; 
81 L. T. 2 ; 47 W. It. 600.— c.A. SMITH, ricuy 
and williams, L.JJ. 

Brierley Hill Local Board v. Pearsall, 

discussed. 

Clippens Oil Co. v. Edinburgh and Distrie.t 
Water Trustees (1901) 3 Fraser 1113. — OT. of 
SESS. 

Yeadon Local Board and Yeadon Waterworks 
Co., In re (1888) «>9 L.fT. 844. — kay, j. ; 
reversed, (1889) 58 L. J. CliJ-503 ; 41 Oh. l>. 52; 
60 L. T. 550 ; 37 W. It. — C.A. cotton, 

LINDLEY and LOrES, L.JJ. J: 
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LUNATIC. 

1. Lunatic so pound. 

2. Lunatic not so found. 
a. Insanity in relation to Civil 

Eights and Duties. 

4. Insanity affecting- Real Estate. 

5. actions by and against. 

0. Lunatic Asylums. 


I. Lunatic so found. 

Bowmer, In re (1859) 28 L. J. Ch. 68 : 3 
De G. & J. 058 ; 5 Jur. (n.s.) 348 ; 7 
W. R. 313.— KNIGHT BRUCE and TURNER, 

L. JJ., approved. 

Noyce, In re (1892) 61 L. J. Q. B. 628 ; 
[1892] 1 Q. B. 642 ; 66 L. T. 331 ; 40 
W. K. 371 ; 56 J. E. 564. — c.A. ESHER, 

M. R., FRY and LOPES, L.JJ., explained. 

Shortridgo, In ro (1891) 64 L. J. Ch. 191 ; 

[1895] 1 Oh. 278 ; 12 R. 81 ; 71 L. T. 799 ; 43 
W. R. 257 ; 63 J. P, 3S. — C.A. LORD HALSBURY, 
LINDLEY and A. L. SMITH, L.JJ. 

A. L. smith, L.J. — I only wish to say one 
word about a ogee, In re, to which I was a party. 
That case has nothing to do with the point 
argued to-day. All that was decided there was 
that Mr. Prentice, sitting as a County Court 
judge who had made a vesting order, and pur- 
ported to act under sect. 133 [Lunacy Act. 
1890], was wrong. The bank had objected to 
that order, and said that the county court judge 
had no power to make such an order, because 
the power of such a judge was prescribed by 
sect. 132, and anything outside that section the 
County Court judge had no jurisdiction to deal 
with in lunacy. Yfe decided that that was so, 
and the C. A. upheld us. No point was taken 
•there as to the jurisdiction of the judge in 
lunacy under sects. 128 and 129. — p. 194. 

Shortridge, In re, referred to. 

0. M. (4., In re (1898) 67 L. J. Ch. 46S ; 
[1898] 2 Ch. 324 ; 78 L. T. 669.— C.A. LINDLEY, 
M.R., CHITTY and COLLINS, L.JJ. 

Sottomaior, In re (1874) L. R. 9 Ch. 677. — 
JAMES# and ME LLISH, L.JJ., dictum, dis- 
sented from. 

Dan by, In re (1885) 30 Ch. D. 320 j 55 L. J. Ch. 
583 ; 53 L. T. 850 ; 34 W. R. 125. 

cotton, l.j. — We have been pressed with 
Sottomaior, In re. In this case no doubt James, 
L.J. expressed a clear opinion that the power of 
flic Court to direct an inquiry when the lunacy 
commenced was not taken away by the Act of 
1862. . . . The opinion of James, L.J. is en- 
titled to the highest respect, but in the later case 
of Stamper , In re. (30 Ch. D. 320, n.) . . . the 
Court held that the inquiry could not be carried 
back, for that the Act was positive. — p. 322. 

lindley and bowen, l.jj. to the same effect. 

Sottomaior, In re, applied. 

Burbidge, In re (1902) 71 L. J. Ch. 271; 
[1902] 1 Ch. 426 ; 86 L. T. 331.— C.A. WILLIAMS, 
STIRLING and COZENS-HALiDY, L.JJ. 

Webb, In re (1848) 2 Ph. 532.— cottenham, 
L. 0., (list i nr/ i is/tecl. 

Scarlett, In re (JB73) L. R. 8 Ch. 739 ; 29 L. T. 
232 ; 21 W. R. 71 4— HELLISH, L.J. 


Pigott, In re (1851) 3 Mac. & G. 268.— 
TRURO, L.C., orerruledf 

Wilkinson* In re (1874) *u. R. 10 Ch. 73 ; 44 
L. J. Ch. 328 ; 28 W. R. 51. 

JAMES, L.J. — I think the order [a stop order 
by assignee of one of next of kin] in Pigott , 
In re, was made per i nr nr i am. According to 
the present practice in lunacy no such order is 
ever made or will he made. — p. 74. 

Clarke, Ex parte, Norfolk, In re (1822) 
Jacob. 589 ; 23 R. R. 15u. — ELDON, L.C. ; 
and Fitzgerald, In re (1805) 2 Sell. & 
Lef. 432 ; 1 LI. & G. 20. — redesdale, 
L.C., applied. 

Butler, In re (I860) L. R. 1 Ch. 607, 610.— 
KNIGHT BRUCE and TURNER, L.JJ. 

Fitzgerald, In re, Butler, In re and Clarke, 
Ex parte, explained and distinguished. 

Ferrior, In re, Carrow r. Ferrior, Dunn v. 
Ferrior (1S67) 37 L. J. Ch. 571, n. ; L. R. 3 Ch. 
175, 179 ; 18 L. T. 65 ; 16 W. R. 298. — ROLT, L.J. 

Fitzgerald, In re, referred to. 

French, In re (1868) L. R. 3 Ch. 317 (post, 
col. 1673); Att.-Gen. r. Ailesbury (Marquis) (1887) 
12 App. Cas. 672, 692.— H. L. (e.) (poet, col. 1679). 

Fitzgerald, In re, commented on. 

Lahiff, In re (1903) [1904] 1 Ir. R. 147.— c.A. 

Ferrior, In re, Carrow v. Ferrior, 

explained. 

Butler, In re, considered. 

Carrosv r. Ferrior, Dunn r. Ferrior (1868) L. R. 

3 Ch. 719 ; 37 L. J. Ch. 569 ; 18 L. T. 806 ; 16 
W. R. 454, 922.— L.JJ. ; ranging M ALINS, v.-C. 

wood, L.J. — As regards J lordaunt v. Hooper 
(Ambl. 311), the circumstances of that case were 
very peculiar, and may be sufficient to take 
it out of the general rule [that a person 
claiming by a dry legal title as heir-at-law, 
and out of possession, could not obtain the 
appointment of a receiver] ; if not, it must 
be considered as overruled by the later 
authorities (p. 729) .... Butler, In re, shows 
the principle on which the Court, proceeds in 
such cases, and it falls far short of the proposi- 
tion that after the office of the committee has 
determined, and his possession of the property 
has ceased, the gentleman who has been his 
solicitor cannot act as -^solicitor for one of 
the adverse claimants. Rolt, L.J. founded his 
judgment in the present case [Ferrior, In re] 
on the principle that the case was reduced to the 
simple one of three persons claiming adversely 
to each other as heirs, and that, the office and 
title of the committee having ceased, there was 
no jurisdiction to interfere .... The V.-C. 
appears to have relied very much on the dictum 
of Turner, L.J., in Butler, In re, but that dictum 
cannot be accepted in all its breadth, it must 
either have been uttered per inouriam , or must 
have been qualified by circumstances not appear- 
ing in the report. His lordship cannot have 
intended deliberately to lay down as a general 
rule that a person claiming an estate by a legal 
title can, by calling upon the tenants to pay 
their rents to him, entitle himself to apply to 
this Court for a receiver.— pp.* 730, 731. 

SKLWYN, L.J. to the same effect. 

Ferrior, In re, Carrow v. Ferrior, referred to. 

Hinchliffe, In re (1894) 64 L. J. Ch. 76 [1895] 

1 Ch. 117 ; 12 R. 33 ; 71 L. T. 532 ; 43 W. R. 
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82.— O.A. HERSCHELL, L.C., LIKDLEY and A. L. 
SMITH, L.J.T. ^ 

K f. 

Grosvenor v. Drax (1838) 2 Knapp 82.— P.C., 
referred to. 

Ponsonby, In re (18*12) 3 Dr. & War. 27 ; 2 
<!oi). & Law. 30; 5 Ir. Eq. K. 268— SUGDEN, 
h. C. 

Grosvenor v. Drax, discussed. 

Ponsonby, In fe, commented on. 

Jodrell, In re (1820) Shclford on Lunacy. 
1st cd., p. 118 : 2nd ed., p. 182, explained, 

French, In re (1808) 37 L. J. Cli. 537; L. It, 
3 Oh. 317 ; 18 L. T. 130 ; 10 W. K. 057. 

CAIRNS, L.J. — Iii Or on ronor v. Deux, the appli- 
cation was made after the death of the lunatic, 
by the representative of the lunatic, against the 
committee : and it is an observation which has 
been frequently made, and justly, as I appre- 
hend, that it was sufficient for the determina- 
tion of that case to say that the jurisdiction in 
lunacy was at an end, and that if any right 
could be asserted against the committee it must 
he asserted in some other form. Accordingly, 
the order of Her Majesty in Council, reversing 
the order made in the Court below, made that 
reversal distinctly without prejudice to any other 
proceeding which the respondent might be advised 
to institute. In Ponsonby. In re. the expressions 
used by Lord St. Leonards are certainly very 
large, and but for them I myself should have 
thought that Grosvenor v. l)ro.r had not gone to 
such an extent. ... It [AY tzyerald, In re 
(supra, col. 1672)] has really no bearing tjpnu the 
point, and only amounts to a statement of what 
1 suppose is very clear, that the committee of 
the estate (nut of the person) who accepts his 
office on the condition tliat,*he should always 
account, must account accordingly. As to 
Jot? roll , In re , it seems to amount to this, that 
a specific sum was to be handed over by the 
committee of the estate to the committee of 
the person to pay for the outfit of a member 
of the lunatic's family ; it was asserted that 
the payment had not been made, and the 
committee of the estate was held entitled to 
apply against the committee of the person to 
find out what had become of the money which 
had been handed over for that specific purpose, 
— !>. 530. 

*=* 

Ponsonby In re, explained. 

Prench, In re, referred to. 

^1 range waves •/*. Read (1808) 07 L. J. Ch. 581 ; 
[IfcfOSj 2 Ch,“U0 ; 70 L. T. 245 ; 46 W. It. 671. 

HOMER, J. — (Iron vc nor v. J)rax is dealt with 
by Lord Cairns in French, In re, and I need not 
again refer to it. But with regard to Ponsonby, 
In re, I think the observations made by Lord JSt. 
Leonards, when lie said of Grosveuot v. Drax, 
that the great, lawyers in the J\ 0. who decided 
that case, decided that, the committee was en- 
titled to retain fhe savings of the lunatic’s main- 
tenance, must be considered with reference to 
the ordinary ease where the committee has duly 
maintained the lunatic for the full period for 
which the allowance was made, and no case has 
been made against the committee of having not 
properly applied the allowance in accordance 
with the provisions of the scheme under which 
the order was made, or having not properly 
maintained the lunatic. I do not think Lord 
St. Leonards could have intended to lay down 
the general proposition that when once the 


committee has received the lunatic's money, he 
is under no circumstances bound to account for 
the money so received. — p. 584. 

Ashley, In re (1830) l Russ. & M. 371 ; 32 
It. It. 227— LYNDIIUUST, L.C., applied. 
Gisborne r. Gisborne (1877) 2 App. Gas. 300, 
310 ; 40 L. J. Cli. 555 ; 36 L. T. 564 ; 25 W. It. 
516. — H.L. (E.) ; ran/in// 32 L. T. 46 ; 23 W. It. 
410 ; YV. N. (1875) 21— L.JJ., who had r< rersed 
31 L. T. 472 ; 23 W. It. 151 ; YV. N. (1874) 198.— 
HALL. V.-O. 

Gisborne v. Gisborne, principle applied. 
Tabor r. Brooks (1878) 48 L. J. Oh. 130 ; 10 
Cli. D. 273 ; 30 L. T. 528. — M ALINS, V.-O. ; 
Tempest r. Camoys (Lord) (1882) 51 L. J. Ch. 
785 ; 21 Oh. D. 571 ; 48 L. T. 13 ; 31 \V. It. 326. 
— C bitty, J. ; affirmed, C.A. 

Gisborne v. Gisborne, distinguished. 

Weaver, In re (1882) 21 Ch. I). 615 ; 48 L. T. 
03 ; 31 YV. It. 224 ; 47 J. P. 08.— O.A. 

JESSBL, M.R. — In Gisborne v. Gisborne there 
was power to apply the whole or such portion of 
the income as they might think fit. In the pre- 
sent case the trustees have only a^diseretion as 
to the time and manner of the application. — 
p. 618. — See now Sale of Goods Act, 1803 (56 & 5 7 
Viet. c. 71), s. 2. 

Gisborne v. Gisborne and Weaver, In re, 

referred to. 

Lofthouse, In re (1885) 54 L. J. Cli. 1087 ; 29 
Ch. L>. 621 ; 53 L. T. 174; 33 W. It. 668. — O.A. 

Gisborne v. Gisborne, not applied. 

Tempest r. Camoys (Lord) (1888 ) 58 L. T. 
221, 224 ; 52 J. 1\ 532.— OHITTY, J. 

Gisborne v. Gisborne, referred to. 

Sanson, In re, Sanson /*. Turner (1866) 12 
Times L. It. 142— CHlTTY, j. 

Weaver, In re, referred to. 

Hew begirds Estate, In re, Egglelon r. New- 
begin (1887) 56 L. J. Ch. 906; 36 Ch. 1). 477, 
484 ; 57 L. T. 390 : 36 YV. It. 69.— OHITTY, J. 
And see *■ Poor Law/’ 

Weaver, In re, dictum dissented. from. 
Rhodes, In re, Rhodes r. Rhodes (1890) 59 
L. J. Ch. 298 ; 44 Ch. IX 94 (post, 4 col. 1686). 

Hastings, Ex parte (1807) 14 Vos. 182: 9 
U. It. 272. — L.C., discussed. 

Horne r. Pountain (post) ; Clarke, In re [ 1898] 

1 Ch. 336, 340. — O.A. (post, col. 1676). 

Pink, In re (W83) 52 L. J. Ch. 674 ; 23 
Ch. D. 577 ; 49 L. T. 418; 31 YV. It. 
728. — C.A., explained. 

Horne r. Pountain (1889) 58 L. ,1. Q. B. 413; 
23 Q. B. D. 264, 269 ; 61 L. T. 510 : 38 W. It, 
240. — FIELD and CAVE, «JJ. 

Horne v. Pountain, applied. 

Leavesley, In re (1891) 60 L. J. Oh. 385 ; 
[1891] 2 Ch. 1 ; 64 L. T. 269 ; 39 W. It. 270.— 
C.A. LINDLBY and KAY, L.J.T. 

Pink, In re; Pountain, In re (1888) 57 
L. J. Ch. 465 ; 37 Ch. D. 609 ; 59 L. T. 76. 
— C.A. ; Leavesley, In re ; ami Horne v. 
Pountain, discussed. 

Plenderleith, In re [1893] 3 Ch. 332 ; 62 L. J. 
Ch. 993 ; 2 it. 625 ; 69 L.\T. 325 ; 42 W. it. 
224 ; 58 J. P. 164— C.A. 1 

LINDLEY. L.J. (for self, LOE&S and A. L. SMITH- 
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L.JJ.). — But for the charging order, it is clear 
that the creditor would have no right to be paid 
out of the lunatic’s estate in Court or under the 
protection of a judge in lunacy. This is plain 
from Pink, In re, and a long series of order 
authorities; and in Pountain, In re, the Court 
appointed a receiver to protect the property of a 
lunatic not so found by inquisition against (inter 
alia) execution by a judgment creditor. . . . 
The effect of a charging order against a lunatic 
was considered by this Court in Leacesley , In re ; 
but there the lunatic was dead, and after his 
death the Court gave effect to the order as 
against his executors. The Court, however, 
carefully abstained from expressing any opinion 
on what would have been done in his lifetime. 
In Pountain' i s Case, referred to in Leareslcy , In 
re ( [1801] 2 Ch. 3), however, the Court had to 
deni with the very point before us. In Horne 
v. Fountain, a judgment creditor of the lunatic 
obtained a charging order upon a fund standing 
to the credit of the lunatic in the books of the 
paymaster of the Chancery Division. The 
judgment creditor applied in lunacy for pay- 
ment, hut his application was refused. The 
statement in £he Law Renorts ( [1891] 2 Ch. 3) 
proves to be correct. This I have ascertained 
from the registrar’s book. From a note in that 
book, however, it appears that the order sought 
to be enforced may have been the order made 
in chambers, and not the order as rectified by 
the Divisional Court. But inasmuch as the 
L.JJ. had before them the order of the Divisional 
Court which is recited in their own order, I 
cannot think that their refusal to order payment 
was based upon so technical a mistake, which 
might have been at once put right by an amend- 
ment.— p. 335. 

Pountain, In ref referred to. 

Clarke, In re [1898] 1 Ch. 336, 340.— c .A. 
\post, col. 1G76). 

Weaver, In re (1837) 2 Myl. & Cr. 441.— 
GOTTEN HAM, L.C., distinguished. 

Townshend, In re (1865) 2 be G. J. & S, 519. 
— L.JJ., approved and applied. 

Windham, In re, Windham v. Griubilei 
(1862) 31 L. J. Oh. 720 ; 4 De G. F. & J. 
53 ; 8 Jur. (N.S.) 448 ; G L. T. 479 ; 10 W. 11, 
499. — J*.JJ., referred to. 

Brock well r. Bullock (18S9) 22 Q. B. D. 567, 
573 ; 58 L. J. Q. B. 289 ; 37 W. It. 455 ; 53 
J. 1\ 403 ; 54 J. L\ 19.— C.A. 

Weaver, In re, referred to. 

Clarke, In re [1898] 1 Ch. 336, 341.— C.A. 
(post, col. 1676). 

Brockwell v. Bullock, discussed. 

Rhodes, In re, Rhodes r. Rhodes (1890) 59 L. J. 
Ch. 298 ; 44 Ch. D. 94, 101.— ICAY. J. ; affirmed, 
C.A. (post, col. 1687). 

Windham, In re, discussed and approved . 

Catlioart, In re (1892) 62 L. J. Ch. 320 ; 
[1893] 1 Ch. 466 ; 2 R. 268 ; 68 L. T. 358 ; 41 
W. R. 277.— c.A. 

Brockwell v, Bullock and Platt, In re (1887) 
59 L. J. Oh. 152 ; 36 Ch. D. 410 ; 56 L. T. 
857 ; 30 W. R. 273. — C.A., discussed and 
applied. 

Farnham, In re (No. 2) (1S0G) 65 L. J. Ch. 
456 ; [1896] 1 Oh. #36 : 74 L. T. 214 ; 44 W. R. 
465 ; 60 J. P. 389 ;J3 Manson 123. — C.A. 

LINDLEY, L.J. — -fn that case [j Farnham-, In re 


(post, col. 1692) ] the property was claimed by 
the trustee in bankruptcy, by? it was under our 
control. The f property cons/, ted of plate, and 
was in the hands of the Lunacy Court, and the 
trustee asked that it should be given up to him. 
That was quite a different matter. We said, 
“No. We have it in our hands for the benefit 
of the lunatic, and we will not part with it. ’* In 
the course of that judgment there may be words 
which apply to the present question, but now the 
tables are turned. We arc not asserting a right 
to retain property already in our custody, as on 
that occasion, when we had the plate ourselves, 
and had clear jurisdiction to deal with it. Our 
observations were addressed to that state of things. 

I have looked in vain in the Lunacy Act and the 
Bankruptcy Act, and have found nothing to show 
that we have any jurisdiction in the present case. 
Counsel for the trustee has called my attention 
to Brockwell v. Bullock, where an elaborate 
judgment was given by Fry, L.J., who went into 
the whole question, and held that there was no 
jurisdiction in lunacy to restrain any proceedings 
taken in another Court. It does not quite si op 
there, for under the Judicature Act, 1873, s. 51. 
as explained in Platt , In re , we are authorised 
to act as additional judges of the Chancery 
Division. Thus the lunacy judges have power 
to sit as judges of the High Court, but that will 
not assist the committee in this case : for sitting 
as judges or ’die High Court we cannot interfere 
with the jurisdiction of the County Court. It is 
true that there is a right of appeal from the 
County Qourt in bankruptcy to the Divisional 
Court, and by special leave to this Court under 
the Bankruptcy Appeals (Comity Courts) Act, 
1884 (47 Viet. c. 9), s. 2, which repealed sect. 104 
of the Act of 1883 ; but putting that and the 
effect of the Judic-iture Act and the decision in 
Platt, In re, together, we arc of opinion that we 
have no power to do what we arc asked to do, 
and the summons must be dismissed. — p. 457. 

Brockwell v. Bullock and Farnham, In re 

(No. 2), referred to. 

Clarke, Inre [iS98] 1 Ch. 336, 341.— C.A. (post). 

Brockwell v. Bullock, explained. 

Stedman v. Hart (1854) 23 L. J. Ch. 908 ; 
Kay 607 ; 18 Jur. 744 ; 2 W. R. 462.— 
WOOD. V.-O., distinguished. 

Watson, In rc, Stain foni Union v. Bartlett 
(1898) 68 L. J. Ch. 21 ; [1899] 1 Ch. 72; 79 
L. T. 162 ; 47 W. Ii. 359.— STIRLING, J. See 
judgment. 

Winkle, In re (1894) 63 L. J. Ch. 541 ; 
[1894] 2 Ch. 519 ; 7 R. 255 ; 70 L. T. 
710; 42 W. R. 513.— C.A. LTNDLEY, 

LOPES and KAY, L.JJ., distinguished. 

Winkle r. Bailev (1896) 66 L. J. Ch. 1S1 ; 
[1897] 1 Ch. 123 ; >7 L. T. 577 ; 61 J. P. 135.— 
NORTH, J. 

Winkle, In re, distinguished. 

Flenderleith, In re (supra, col. 1674), 
explained. 

Smart v. Taylor (1724) 9 Mod. 98 ; Ridge- 
way v. Darwin (1802) 8 Ves. 65 ; 6 R. R. 
227 ; and Hall. Ex parte, Legard, In re 
(1821) Jacob. 160, referred to. 

Clarke, In re (189S) 67 L. J. Ch. 234; [1898] 
1 Ch. 336, 339 ; 78 L. T. 275 ; 46 W. R. 337.— 
C.A. See judgment of the Court delivered by 
LINDLEY, M.R. 



JUUINAJLJLC. 


Plenderleith, In. re, and Winkle, In re 

(svpt y/), distinguished . . 

Brown, In re, Ihlewellin v. Biown (1900) 09 
L. J. Ch. 234 ; [1900] 1 Ch, 489 ; 82 L. T. 83 ; 
48 W. LB 401 ; 04 J. L\ 327. 

COZ RNtf-i I A n.D Y, .T . — Pie tide. rlrUh, In re, and 
Winkle, In re. . . . seem to mo to decide this- - 
that when once property has come under the 
jurisdiction of lunacy, the requirements of: the 
lunatic for mainSenance are to be considered 
before the rights of any execution creditor . . . 
but here the Court in lunacy has not .yet taken 
these funds under its protection. The committee 
is not in the same position as a receiver. — p. 235. 

Winkle, In re, explained. 

Clarke, In re (supra, col. 1(>7(>), referred to. 

Davies r. Thomas (1900) 09 L. J. Oh. 043; 
[1900] 2 Ch. 402 ; 83 L. T. 1 1 ; 49 W. it. 08.— C.A. 

A lv lilt ST on E, m.r. — I t is said that Winkle, 
In re, shows that, when the property of a lunatic, 
has become subject to the control of the Court 
by the appointment of a receiver, this would 
prevent a change on the property from being 
effective. In my opiniou the Court in that case 
did not decide anything of the kind. If we 
thought that they did it is doubtful if we 
should have followed the case to that length. 

. . . What the Court decided in Winkle , In re, 
was that on their view of the facts of that case 
there was m> charge on the goods which put the 
goods in the possession of the judgment creditor, 
or gave him a lien on the goods at. the time when 
the lunatic’s wife took possession. Dealing with 
that case in Clarke, In re, Bindley, M.1B said : 
“ liven if an order appointing a receiver related 
back, which it never does, the receiver has never 
in fact been in possession of the goods. This 
circumstance distinguishes tlfis case from Winkle, 
In re, where the receiver had possession and the 
sheriff had not, he having gone out of possession 
under an order of a judge at chambers. The 
judgment of the Court proceeded entirely on 
this ground, and Winkle, In re, is no authority’ 
for saying that the Court in lunacy can deprive 
execution creditors of their rights over property 
not under the control of the Court when seized 
under legal process.” . . . There is a long line of 
authorities referred to by Bindley, M.1B, show- 
ing that- an order like this made under sect. 1 10 
[Bnnacv Act, 1890 (53 Viet., c, 5)] is only 
intended to authorise" the receiver to take posses- 
sion of the property of the lunatic and not to 
interfere with the rightsof third parties. — p. 010. 

Starkie, Ex parte, Clayton, In re (1831) 3 
Myl. K. 217. — L.C. 

Followed, Skerrott, In re, (1842) 2 Dr. & War. 
5H5.— L.C. ; referred to, Batteste r. Maun sell 
(1870) Jr. IB 10 Eq. 314, 327.— C.A. 

Grimstone, Ex parte (1772) Ambl. 700 ; 4 
Bro. 0. 0. 235, n. — L.C folio wed, 

Bromliold, Ex parte (1792) i Ves. 453 ; 3 Bro. 
0. 0. 310; 2 11. U. 120. — LC. ; Oxenden r. 
Compton (Lord) ( post), 

Anandale (or Annandale), Ex parte (1749) 
Ambi. 80 ; S. C. nom. Anandale (or Annan- 
dale) (Marquis) v. Anandale (or Annan- 
dale) (Marchioness) (1701) 2 Ves. sen. 38 B. 
— L.C., commented on, 

Oxenden v. Compton (Lord) (1793) 2 Ves. G9 ; 

4 Bro. C. C. 231 ; 2 IB IB 131. — THUitLOW, L.C. 

Grimstone, Ex parte, ?wt followed . 

Annandale, Ex parte, Digby (Earl), Ex parte, 
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Norfolk (Duchess 1, In re (1820) 1 J. & W. 
640.— L.C. ; and Phillips, Ex parte (1812) 
19 Ves. 118 ; 12 II. 11. discussed. 

Weld v. Tew (1829) Beutt. 273. — hart. L.C. 

Grimstone, Ex parte, followed. 

Weld v. Tew, dictum not follow* d. 

Newcombe r. Newcombe (1811) 3 lr. Eq. 11. 
414; Dr. 3 5 8 . — P L u n k kt, L.C. 

Grimstone, Ex parte, followed- and approved. 

Bromfield, Ex parte (supra) ; and New- 
combe v. Newcombe, referred to. 

Weld v. Tew, not followed. 

Leitrim (Earl) r. Enery (1814) 0 Ir. Eq. II. 
357 ; Dr. 330. — SUGDKN, L.C. 

Annandale, Ex parte (supra), and Grim- 
stone, Ex parte, referred to. 

Att.-Gen. r. Ailesbury (Marquis) (1887) 12 
App. Gas. 072, 088 (post, col. 1079). 

Grimstone, Ex parte, not applied. 

Lahiff, In re (1903) [1904) 1 Ir. IB 147. — C.A. 

Oxenden v. Compton (Lord), (col. 1 077), 
referred, to. 

Leitrim (Earl) r. Enery (supra) ; Dyer /*. 
Dyer (1805) 34 L. J. Ch. 513; 34 * Beav. 
504; 12 L. T. 442; 13 W. It 732.-M.lt.: 
Steed r. ITeece (1874) 43 L. J. Ch. 087 ; B. IB 
18 Eq. 192, 190 : 22 W. IB 432.— .) rsshl, m.U. ; 
Freer, In re (post); Pickard, In re, Turner r. 
NichoLon (1885) 53 L. T. 293. — pkaiikon, J. : 
Att.-Gcn. r. Ailesbury (Marquis) (post, col. 1079). 

Jones v. Green (1808) 37 B. ,B Oh. 003; 

Ij. IB 5 Eq. 555 : 10 W. IB 003. — V.-O. : 
Barker, In re (1881) 50 B. J. Ch. 331 ; 17 
Ch. I). 211 ; 44 B. T. 33 ; 29 \V. IB 873. 

— C.A. ; and Leeming, In re (1801) 30 
L. J. Ch. 203 ; 3 J>e U. F. & J. 43 : 7 Jur. 
(N.S.) 115; 3 L. T.*<>86; 9 W. IB 403. 
L.JJ., observed on. 

Freer, In re, Freer r. Freer (1882) 22 Ch. D„ 
022 ; 52 1,. J. Ch. 301 ; 31 W. it. 420] 

ohitty, J. — The nature of the jurisdiction in 
lunacy is well explained in Owenuen v. Comp/ on 
(lord) (supra) : it is only a power of administra- 
tion. . . . Jt is said that Giffard. B..B,when V 
in Jones v., (treen, made some observations which 
| show that the B.C. intrusted in lunacy can give 
a direction in the order for sale that the proceeds 
of the property converted shall belong to the 
persons who would have be. n the owners of the 
property if it had remained unconverted. There 
is, no doubt, a statement to that effect in the 
judgment, but. no authority has been produced 
to me which justifies that dictum : and, more- 
over, against that dictum I must cite the dictum 
of Cotton, L..B, in Parker, Jn re, where he says: 
“With regard to the payment into Court in the 
lunacy, without carrying it to a real estate 
account, that, in my opinion, ought- not (o alter 
the rights of the parties. The money must be 
dealt with without reference to the account: to 
which it has been carried, and as if there had 
been no such carrying over at all. Indeed, the 
carrying it to a real estate account: would not. 
alter the rights at all. but simply call the atten- 
tion of the Court, when the money is paid out, 
to the fact that, a question arises about it, and 
that, instead of being, as apparently it is, cash, 
it is to be considered whether if- does not still 
preserve the character of real estate.” That is 
the opinion at which I haie arrived upon the 
order before me, and witl great respect to 
Giffard, L.J., I think that Cm ton, L.J.’s dictum 
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is to be preferred. . . . The decision in Leeming, 
In re, so far as it requires explanation, may be 
explained by reference to the 118th section 
[Lunacy Regulation Act, 1858] : but the case 
really explains itself. The order made in that 
case was that the amount due on a mortgage 
of real estate created by the lunatic’s ancestor, 
should be paid out of the fund in Court standing 
to the credit of the lunacy, this fund having 
arisen from the lunatic’s personal estate : but 
the order was made without prejudice to the 
question how the mortgage debt ought ulti- 
mately to be borne. The order also directed 
the mortgage to be kept on foot. Upon the 
question reserved coming before the Court for 
decision, it was held that the mortgage being 
an incumbrance on the real estate, the mortgage 
debt ought to be raised out of the real estate. 
— pp. 626, 627. 

Barker, In re, referred to. 

Morgan, In re, Smith r. May (1900) 69 L. J. Ch. 
735 ; [1900] 2 Ch. 474, 478 ; 48 W. R. 670.— 

STIRLING, J. 

Leeming, In re (supra), followed. 

Melly, lore (1888) 53 L. j. Ch. 248 ; 49 L. T. 
429; 31 W. R. 898.— C.A. 

Barker, In re, discussed. 

Hyett r. Mekiu (18S4) 53 L. J. Ch. 241 ; 25 
Ch. D. 785 ; 50 L. T. 54 ; 32 W. R. 513.— KAY, J. ; 
Att.-Geu. v. Ailesbury (Marquis) (post). 

Leeming, In re, referred to. 

Att.-Gcn. v. Ailesbury (Marquis) (post). 

Freer, In re, Freer v. Freer (supra, col. 1078), 
referred to. 

Att.-Gen. r. Ailesbury (Marquis) (1S85) 14 
Q. B. D. S95, 904 Qjost). 

Awdley v. Awdley (1690)2 Vern. 192.— L.C., 
discussed. 

Weld r. Tew (1S29) Beatt. 273. — L.c. ; Att ; - 
Gen. Ailesbury (Marquis) (post) ; Loveridge, 
In re, Drayton v. Loveridge (1902) 71 L. J. Ch. 
865 ; [1902] 2 Ch. 859, 864 ; 87 L. T. 294.— 
BTJCKLEY, J. 

Degge, Ex parte (1764) 4 Bro. C. C. 235, n.— 
L.C., discussed. 

Weld T«v (supra) ; Att.-Gen. r. Ailesbury 
(Marquis) ( post). ~ 

Badcock, In re (1840) 8 L. J. Ch. 283 ; 4 
Myl. & Or. 440 ; 3 Jur. 694. — L.C., referred 
to. 

Att.-Gen. r. Ailesbury (Marquis) (1885) 14 
Q. B. D. 901 ; and (1887) LTApp. Cas. 689 (post). 

Leitrim (Earl) y. Enery (1844) 6 Ir. Eq. R. 
357 ; Dr. 330. — SUGDEN, L.C., referred to. 

Batteste v. Maunsell (1876) Ir. R. 10 Eq. 314, 
327.— C.A. . 

Leitrim (Earl) v. Enery, discussed. 

Ryder, In re (1882) 20 Ch. D. 514 ; 30 W. R. 
417. — C.A., commented on. 

Att.-Gen. v. Ailesbury (Marquis) (1887) 12 
App. Cas. 672 ; 57 L. J. Q. B. 83 ; 5S L. T. 192 ; 
36 W. R. 737. — H.L. (e.) ; reversing (1885) 55 
L. J. Q. B. 257 ; 16 Q. B. D. 408 ; 54 L. T. 
921 ; 34 W. R. 261. — C.A, ; and restoring (1885) 
54 L. J. Q. B. 324 ; 14 Q. B. D. 895 ; 52 L. T. 
809 ; 33 W. R. 731 .—MATHEW and A. L. smith, jj. 

earl ox? selbort^e. — S ome of the older autho- 
rities, applicable to/sases in which the investment 
has been unauthori jed, are referred to in the first 

O.C. 


volume of Sir E. Williams’ J?ook on Executors 
and Administrators (7th edition), pp. 666 and 
667. Two of these were cases of infants (Gibson 
v. Scudamore (1726) 1 Dick. 45, and Witter v. 
Witter (1730) 3 P. Wms. 99) : and one, that of a 
lunatic (reported under the name of Lord 
Plymouth, as Committee, in Freeman's Ch. R., 
p. 1 14, and under the title of Awdley v. Awdley 
in 2 Vern. 193 (supra)). £n Gibson v. Scuda- 
more the Court treated the purchase-money as in 
equity charged on the estate. In Witter v. 
Witter the same L.C. (Lord King) said : “The 
renewed lease, though for lives, shall follow the 
nature of the original one, and go to the execu- 
tors or administrators of the infant, as that should 
have done. . . . This might and ought to have 
been declared in trust for the executors and ad- 
ministrators of the infant, if he should die during 
infancy.” Lord King there pointed out, as proper 
to preserve the personal character of the right 
during infancy, the same form which was after- 
wards used by the Court in Bridges v. Bridges 
in 1752 [Seton on Decrees, 2nd*edition. p. 345] ; 
and which was followed with approval by Lord 
Eldon in 1801 (in Ashburton v. Ashburton, 6 
Yes. 7 ; 5 R. R. 201) expressly to prevent the 
Court from u changing the .nature of the pro- 
perty.” That form was for a long period of 
time, and under very great judges, sanctioned by 
the general course of the Court of Chancery in 
such eases. 1 do not see how your lordships 
could now hold a trust, declared in such terms, 
to be ineffectual for the preservation of the per- 
sonal right, with its proper incidents (of which 
the devolution of the equitable title to executors 
or administrators was certainly not the least im- 
portant, nor the least distinctly in view), without 
practically declaring that all those judges were 
mistaken, and that the course of the Court of 
Chancery, in those cases, proceeded upon a mis- 
conception of the powers of the Court, and of 
the effect in equity of what it authorised to be 
done. In the old lunacy case, as reported by 
Freeman, the Lords Commissioners (in 1690) 
hold “that the -administrator should have the 
benefit of the purchase, and not the heir ; for if 
the money had not been laid out, it had been 
clear that the administrator should have had it ; 
and if laying out the money would alter the 
case, then it would be in the power of the grantee 
of the custody to prefei-the heir or adminis- 
trator as he pleased;” and they said: “This 
Court may either follow the land purchased or 
the estate of my Lord Plymouth.” The report 
of the same case in Vernon [Raithby’s edition, 
vol. ii., p. 194, n.] gives an extract from the 
decree, which declared, “that it was not in the 
power of any committee to alter the nature of a 
lunatic’s estate and adds' that the decree, in 
effect, declared the money laid out in the pur- 
chase to be a charge on the land. — p. 682. 

lord macnaghten. — This is no new doc- 
trine. In substance it is to be found in the 
Statute de Prerogative Regis [17 Edw. 2, c. 10], 
which has been construed as impliedly forbid- 
ding the investment of a lunatic’s personal 
estate in the purchase of land : Awdley v. 
Awdley. Lord Hardwicke lays down the rule. 

. . . In Anmndale,'JSx parte (supra, col. 1677), 
he says : “In cases of lunacy the first care 
of the Court is the maintenance of the lunatic, 
and after that it is a rule never departed from 
not to vary or change the property of the lunatic 
so as to effect any alteration as to the succession 
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to it.” In 1772, in*a case which was much con- 
sidered ((trimstonr^fix parte, col. 1677), Lord 
Bathurst expresses himself as follows : “ It was 
said to be a general rule that the Court will not 
alter the lunatic's property to the prejudice of his 
successor. Rightly understood, it is tine. The 
Court will not buy or sell land for him, but in 
the management of t lie estate the governing 
principle is the interest of the lunatic” (p. 688). 

. . . [After quoting dailies LJ.’s observations in 
Parker, In re (supra), his lordshipcontinucd :] in 
dealing wit h the property of lunatics, in late years 
at any r to, and since the [Lunacy Regulation] 
Act. of 1853, the Court has given effect to the rule 
in cases which at first- sight appear to lie rather on 
the line, and which might possibly have been 
dealt wit h differently but for the Act. I will only 
refer to two instances. In Leemhitf , In. re (supra), 
a mortgage created by the ancestor of the lunatic 
was paid off out of the lunatic's personal estate. 
The mortgage was kept alive, and on the death 
of the lunatic, intestate, it was held that the 
sum expended oftt of the personal estate in pay- 
ing off the mortgage ought- to be raised out of the 
real estate comprised in the mortgage and dealt 
with ns personal estate. In Ityder, In re , the 
Court sanctioned the enfranchisement of a copy- 
hold estate belonging to a lunatic, but as the 
descent of copyholds in the manor was different 
from the descent of freeholds, the Court made a 
declaration for the pur pose of carrying fclic equit- 
able interest in the enfranchised copyholds, in 
the event, of the lunatic dying intestate, to the 
persons who would have taken the property if it 
had not been enfranchised. In making the 
order the late M.U., referring of course to cases 
outside the ordinary course of management, ob- 
served that it- was “ a settled principle in lunacy 
that the Court would not alter the rights of suc- 
cession to the lunatic’s property” (p. <500). . . . 
The Court is guided by the same principles and 
speaks in the same language, whether it is 
sitting in Chancery or in lunacy. The origin of 
the Crown having the custody of .idiots and luna- 
tics is as Lord Bathurst said in Grim stone, Lx 
parte, “ more matter of curiosity than use.” He 
adds that it certainly existed before the Statute 
d« Prerogative Regis, and that “after custody is 
granted the Great Seal acts in matters relative to 
the lunatic not un ‘or the sign manual, but by 
virtue of its general power as keeper of the i 
King’s conscience.” The observations of Lord 
Redcsdale in Fitzyerald, In re (supra, col. 1672), 
are to the same effect. Now the order of the 
LJJ. [ in the present case] was not a novel ex- 
periment in lunacy administration, nor was it 
couched in langu gc unfamiliar to Courts of 
equity. In Simon Day yds Case (supra), it appears 
that the lunatic was entitled to a freehold lease 
held for three lives, of which the lunatic was ulti- 
mately the survivor. On the dropping of each of 
the o.hor two lives, the lease was renewed under 
the order of the Court, and the lines and charges 
were paid out. of the lunatic’s personal estate. 
On each occasion it was ordered, in the one cast 
by Lord Hardwicko, in the other by Lord North- 
in gt on, that the interest in the renewed lease 
during the life added was to be considered as 
part of the lunatic’s personal estate for the 
benefit of his next of kin. Those orders were 
commented on, by Sir E. Sugden in Leitrim v. 
Lurry, and certainly he appears to treat them as 
well founded and effectual for the purpose of 
preserving the character of the lunatic’s estate. 


In Elmer’s Tract, in Lunacy, 6th edition, p. 206, 
a precedent is given of an order sanctioning the 
purchase of a house for the residence of a lunatic. 
It orders “that the property lo be so purchased, 
be deemed and taken lo be part of I he personal 
estate of the lunatic.” It directs that the con- 
veyance be made to trustees “upon trust for the 
lunatic, his executors, administ rat ors, and assigns.” 

. . . Turning now to the practices in the Court 
of Chancery, we find in fxiton on Dccices, 3rd 
edition, vol. ii., p. 602, a precedent on precisely 
the same lines, which was in use in the Court- of 
Chancery for some hundred years. It is t he 
form of order employed before the Wills Act, 
when real estai e was purchased with j ersonalty 
belonging to an infant. The object was to pre- 
serve the character of the property, and thus to 
enable the owner, though an infant, notwith- 
standing the outward form of the property, to 
deal with it by will. That precedent hud the 
sanction of Lord Eldon, and seems to have been 
uniformly adopted by him when the occasion 
required it. See Ashburton v. Ashburton ; Ware 
v. Polhill ((1805) 11 Yes. 278; 8 11. 11. 144). 
The efficacy of the precedent was never ques- 
tioned. If such an nrdi-r was efficacious in the 
case of an infant, why is it futile, or less effi- 
cacious, in the case of a lunatic /— p. 602. 

Weld, In re (1885)28 Ch. D. 514 ; 52L.T. 

703; 33 W. It. 845.- — C.A., considered. 

Gaitskell, In re (1880) 58 L. J. Ch. 262; 40 
Ch. D. 416.— o.A. 

Fox, In re (18S6) 33 Ch. D. 37 ; 55 L. T. 

30; 35 W. It. 81. — C.A., explained. 

Ray, In re (1806) 65 L. J. Cli.316 ; [1806] 1 
Ch. 468 ; 73 L. T. 723 ; 44 W. 11. 353 ; 60 J. P. 
340.— C.A. 

L1NDLEY, L. J. — Fox, In re* was a peculiar case. 
We were asked to sanction a covenant by the 
committee of a lunatic to pay money not for* 
debts of his own, but other people’s debts, and 
we doubted whether that could be done, and 
would not do it. Certainly there are passages 
in the report which look at first as if Cotton, 
L.J. thought there was no power to do it. 1 
doubt myself whether we intended to go that 
length; and if we did, we put an uncommonly 
narrow construction on sect. 116 [Lunacy Act, 
1853], and one not likely to be # abided by. — 
p. 318. 

ICAY and A. L. smith, l.jj. to the same effect;. 


2. Lunatic not so found. 

Adams, In re (Wffil) 4 De U. J. S. LS2 ; I() 
Jur. (N.8.) 137; 3 N. R. 333; 9 L. T. 
626 ; 12 W. R. 201.— L.C., explained . 

Faircloth, In re (1870) 13 Ch. D.307 ; 42 L.T. 
72; 28 W. R. 481. 

BA QCr allay, l.j. — T he only authority referred 
to on the question whether the debts of the 
lunatic and the expenses of her past main- 
tenance can be deducted in ascertaining the 
amount of her property is Adams, In re, before 
Lord West-bury. The facts of that case can only 
be come at by comparing the different reports. 
Lord Westbury laid it down thut the word 
“property” in the Act must be taken to me n 
beneficial pro; >erty clear of debts. The report in 
4 JDe G. J. & S. does not state the nature of the 
debts, and on referring to lhe Weekly Reporter 
I find it' stated that they wA*e debts of ancestors 
of the person of unsouncf miiid. From the 
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report in the Law Times, however, it appears 
that the property of the lunatic consisted of a 
moiety of a real estate subject to a mortgage, the 
net income of his share of which, after payment 
of interest on the mortgage debt, was 43 Z. 14.s*. Id.. 
and of real estate derived from his father of the 
value of 820Z., subject to so much of the father’s 
debts, amounting to 891Z., as the father’s per- 
sonal estate, amounting to 350Z., was insufficient 
to pay, leaving a surplus value of 289Z. In this 
state of circumstances the property must clearly 
have been of a value exceeding 1.0007., unless 
the claims against the lunatic’s estate for past 
maintenance and simple contract debts, which 
are stated to have amounted to 3307. 1 5.v. 7d., were 
to be deducted. In the New Reports the state- 
ment of the property is somewhat different, but 
there, also, it appears that the property could 
only be brought below the limit by deducting 
the past maintenance. The case therefore is 
an auihority for the position that in estimating 
the value of a lunatic's property for the pur- 
poses of the 12th section [Lunacy Regulation 
Act, 1802], his debts and the expenses of his 
past maintenance are to be deducted. This 
seems reas«iable, for the object of the section 
was to provide a cheap way of applying the 
lumitic’s property for his benefit when it was 
below a certain amount, and there is just as much 
reason for such a jurisdiction where the balance, 
after making these deductions, is below 1,000 Z., 
as where the whole property is below that amount. 
— p. 308. 

Peters v. Grote (1835) 7 Sim. 238. — V.O., 
followed - . 

Baker’s Trusts, In re (1871) 41 L. J. Ch. 162 : 
L. R. 13 Eq. 168, 171 ; 25 L. T. 783 ; 20 W. R. 
325.— WICKENS, V*-C. . 

Taylor, In re (1861) 2 De G. F. & J. 125. — 
L..U., applied. 

Grimmett’s Trusts, In re (post). 

Vane v. Vane (1876) 45 L. J. Ch. 381 ; 2 
Ch. D. 124 ; 34 L. T. 613 ; 24 W. R. 602. 
— jess el, ar.it., distinguished . 

Edwards, In re (1879) 10 Ch. I). 606, n. — 
LITTLE, V.-G. ; re rented . 48 L. J. Ch. 233 ; 10 
Ch. D. GOB ; JW L. T. 113; 27 W. R. 611.— C.A. 

Vane v. Vane, questioned. 

Blijrh, In re (1879) 12 Ch. D.364 ; 49 L. J. Ch. 
56 ; 41 L. T. 570 ; 27 W. R. 876.— C.A. 

jam E8, L.J. — There must be some mistake in 
the case cited as to the power of a judge of the 
Ch. Div. to appoint a guardian to a person of 
unsound mind. The Ch. Div. often directs the 
income of the property of a person of unsound 
mind to be applied for his maintenance, but that 
is only by way of administering a trust. It has . 
no power to appoint a guardian of his person. — 
p. 365. cotton and brett, l.jj. concurred. 

Vane v. Vane, corrected. 

Brandon’s Tiusts, In re (1879) 13 Ch. D. 773 ; 

• 41 L. T. 755. 

jess el, m.r. — I do not think I appointed a 
guardian in Vane v. Vane. — p. 773. 

Vane v. Vane ; Brandon's Trusts, In re, and 
Tuer’s Will Trusts, In re (1886) 55 L. J. Ch 
454 ; 32 Ch D. 39 ; 54 L. T. 910 ; 34 
W. R. 751.— .C.A. , distinguished. 

Grimmett’s Trust's, In re (1887) 56 L. J. Ch. 
419.— north, j. - 


Vane v. Vane, report commented on. 

Brandqn’s Trusts, In rd referred to. 

Silva’s Trusts, In re G^SS) 57 L. ,7. Ch. 281 ; 
58 L. T. 46 ; 36 W. R. 366. — CH1TTY, J. 

Barlow’s Will, In re, Barton v. Spencer 
(1887) 50 L. J. Ch. 795 ; 36 Ch. D. 287 ; 
57 L. T. 95 ; 35 W. R. 737. — C.A. COTTON, 
BOWEN and FRY, L.JJ., distinguished. 

| Brown. In re (1895) 04 LT J. Oh. 808 ; [1895] 

| 2 Ch. 666 ; 12 R. 587 ; 73 L. T. 375 ; 44 W. R. 

! 17. — C.A. BINDLEY, LOPES and RIGBY, L.JJ. 

Brown, In re, referred, to. 

Barlow's Will, In re, distinguished. 

De Linden. In re, Spurrier, In re, De Hayn r. 
Garland (1897) 66 L. J. Ch. 295 ; [1897] 1 Ch. 
453 ; 76 L. T. 180 : 45 W. K. 342. 

Stirling, J. — The difficulty which appeared 
to my mind, when I desired the summons, so far 
as it asked for transfer of the corpus of the fund, 
to be adjourned for discussion in Court, was that 
presented by Barlow s Will, Jn re. and I am 
bound to say that there are expressions of the 
0. A. which would have presented some difficulty 
to my mind if it had not been for Brown, In re. 
The decision in that case is not in point, because 
it was an appeal to the statutory jurisdiction of 
the Court under the Lunacy Act, 1890. But the 
importance of it is that it contains a full discussion 
by Lindley, L.J. of the previous cases, including 
Barlow I17ZZ, In re. He says: h If now we 
turn to previous decisions, we find that orders 
have been made transferring stocks, funds, and 
securities to curators of lunatics resident, out of 
England, namely, in France. Holland, and Scot- 
land, although the property of such lunatics was 
not vested in their curators in the strict technical 
sense of that expression ” ; so that he recognises 
the fact that the transfer may be made, although 
the property is not vested in the person to whom 
it will be transferred. Then dealing with Barlow , 
In re, he says, “ The Master in Lunacy, appointed 
by the Supreme Court of New South Wales under 
the New South Wales Lunacy Act, applied for a 
transfer to him of the sum of 2,249Z. 18s. New 
Three Per Cent. Annuities belonging to the 
lunatic, and paid into Court under the Trustee 
Relief Act. The lunatic there was not judicially 
declared lunatic, and the Court held, first, that 
the Colonial Master harl^no absolute right to 
have the whole 'sum transferred to him, but an 
order was nevertheless made tor the payment to 
him of part of the capital, namely, 803Z., and of 
the future dividends. The lunatic in that case 
was only a patient not judicially declared to be 
insane, and the Court felt considerable difficulty 
in making any order at all for payment to the 
Colonial Master.” Now what have we here '! 
Really, in substance, though not in form, it is a 
request from the Court of Bavaria asking me to 
direct a transfer. — p. 296, 

Brown, In re, considered. 

Knight, In re (1898) 67 L. J. Ch. 136 ; [1898] 

1 Ch. 257 ; 77 L. T. 773 ; 46 W. R. 289.— C.A. 

lindley, M.R.— In Brown , I?i re, the Court 
placed an extensive rather than a restrictive 
construction on the meaning of the words, 
44 vested in a person appointed for the manage- 
ment thereof ” : and having regard to that 
decision, I think we are quite right in saying 
that the personal property of this lady has 
become “ vested ” in the petitioner within the true 
meaning of the section [sect. 134 of the Lunacy 

54—2 
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Act, 1SOO] and the decision in Brown, In. re. . . . 
The real truth is, ijhat the right of the Court 
over lunatics who have property wilfiin its juris- 
tl id ion cannot be ousted by such ambiguous 
words as we tind in sect. 131. The point, to some 
extent, was considered in Brown, In. re, where it 
was said that the. Court must, he cautious not to 
hand over the property unless satisfied that, a 
proper case was made out., ami the Court was 
satisfied there than the property was in fact, 
required for the maintenance and support of 
the lunatic. — p. 138. 

Barlow’s Will, In re; Brown, In re; and 
Knight, In re (supra), referred, to. 

Didisheim r. London and Westminster Bank 
(1800) IS I L. T. 108. — NOiiTir, ,7.; re rented (nee 
pod). 

Barlow's Will, In re. referred to. 

Chatard's Settlement, In re (1809) <>S L. ,T. Cli. 
350 : [1899] 1 Ch. 712 ; 80 L. T. G ib ; -17 W. ft. 
6 1 f>. — K K K E w 10 H . J. 

Barlow’s Will, In re ; Brown, In re, and De 
Linden, In re ; Spurrier, In re, Be Hayn 
v. Garland (supra, col. 1084), followed. 

Didisheim v. London and Westminster Bank 
and Chatard’s Settlement. In re, distin- 
(fiddled. 

Thierv v. Chalmers, Unthrie & Co. (1 899) 89 
L. J. (’li. 122 ; [1000] 1 Ch. 80: SI L. T. oil ; 
4<S W. It. 148.— KHKEWIC1I, J. a 

Didisheim v. London and Westminster 
Bank, re rented. P 

Tarratt, In re (ISKi) T>1 L. T. 810. — C.A., 
De Linden, In re (supra), and Thiery v. 
Chalmers, Guthrie & Co., discussed. 

Brown, In re. and Knight, In re (siqira), 
dittrinf/n idled. 

Barlow’s Will, In re, explained. 

Seager Hunt’s Case (1899) GO L. J. Ch. 
450 t n. ; [1000) 2 Ch. 54; 82 L. T.741,n.; 
48 W. It. 50. — C.A., referred to. 

Didisheim r. London and Westminster Bank 
(1000) GO L. .1. Ch. 443 : [1000] 2 Ch. 15.—C.A. 
(pod, col. IG03). 

Didisheim v. London and Westminster Bank. 

— C.A., considered . 

Hew York Security and Trust Co. r. Kcyser 
& Co. 70 L.‘ J. Ch. 380 ; [1001] 1 Ch. 

GGG (post, col. 1005).“ 

Barlow’s Will, In re, did i nr/ u idled. 

Selot's Trust, In re (1002) 71 L. J. Ch. 102: 
[1002 | 1 Oh. 488. 

F A R WE o 5, .T. — The person there applying had 
n<» legal right to payment of the fund out of 
Court. He was the Master in Lunacy of New 
South Wales, and he had not, therefore, the 
legal right at all. — p. 104. 

Morgan, In re (1840) 1 H. & Tw. 212.— 
Cottenuam, L.c., applied. 

Stark, In re (1850) 2 Mac. & G. 174; 2 
H. & T\V. 40 7. — LAN O DALE, LORD COMMIS- 
SI ONE It. 

Newton v. Manning (1849) 1 Mac. & G. 302. 
—GOTTEN 1 1 AM, L.C., applied . 

Scott r. Bentley (1855) 24 L. J. Oh. 244: 1 
K. & J. 281 (pod, col. 3 000). 

Newton v. Manning, referred to. 

Hessing v. Sutherland (1850) 25 L. J. Ch. 
087 ; 4 W. ft. 820. — L.JJ., not applied. 

Stark, In re ; Morgan, In re ; and Elias, 


In re (1851) 3 Mac. & G. 234 .— truro, 

L. C., disowned and applied. 

Gamier, In re (1872) 41 L. J. Ch. 410 ; L. ft. 
13 Eq. 532 ; 25 L. T. 028 ; 20 W. ft. 288.— 

MALI NS, V.-C. 

Newton v. Manning and Hessing v. Suther- 
land, disc muted and not applied.. 

Didisheim r. Lomlon and Westminster Bank 
(1800) 81 L. T. 108 . — 'North, J. See supra., 
col 1085. 

Stark, In re : Elias, In re ; Gamier, In re ; 
and Mitchell, In re (1881) 17 Cli. D. 515 ; 
45 L. T. 00. — C.A .. rtf erred to. 

Brown, In re (1805) 04 L. J. Ch. 808 ; [1805] 

2 Ch. 060. — C.A. (supra, col. 1684). 

Gamier, In re, and Stark, In re, referrelto. 
Didisheim r. London and Westminster Bank 
(1000) 00 L. J. Ch. 443 ; [1000] 2 Ch. 15.— C.A. 
(post, col. 1003). 

Gamier, In re, applied. 

Hill, In re [1000] 1 Jr. ft. 349.— CHATTERTON, 
V.-C. 

Irby, In re (1S53) 17 Beav. 334 . — romilly, 

M. R., not followed. * 

Macfarlane, In rc (1801) 31 L. J. Oh. 335; 

2 .7. & H. 073 ; 8 Jur. (N.s.) 208 ; 0 L. T. IB 4 ; 
10 W. ft. 300.— WOOD, v.-c. 

Fuller, In re (1000) 00 L. J. Ch. 738 ; [1000] 

2 Ch. 551 ; 83 L. T. 208 ; 40 W. ft. 90.— 
C.A., didinc/u ish ed. 

Browne, In re (1804) 03 L. J. Ch. 720 ; 
[1804] 3 Ch. 412 ; 7 ft. 580 ; 71 L. T. 305 ; 
43 W. ft. 175.— C. A., dicta followed. 
Langdale, In re (1000) 70 L. J. Oh. 38 ; [1901] 

1 Ch. 3 ; S3 L. T. 451 ; 40 W. ft. 1 77. — C.A. 
See judgment of rigby, l.ov 

3. Insanity in relation to Civil Hights* 
and Duties. 

Baxter (or Bagster) v. Portsmouth (Earl) 
(1820) 5 B. & C. 170; 2 0. <fc I*. 178'; 

7 D. & ft. 014. — K.B., referred to. 

Howard r. Digby (Karl) (1834) 2 Cl. & K. 
G34 ; 8 Bligh (N.s.) 224 ; 5 Sim. 330 ; 37 ft. ft. 
270.— H.L. (E.). BROUGHAM, L.C. ; Campbell r. 
Hooper (1855) 24 L. J. Ch. 044: 3 Sm. Ac <*. 
153 (pod, col. 1088). r * 

Digby (Earl) v. Howard (1831) 1 L. A. Ch. 3 ; 

4 Sim. 588 ; 37 ft. ft. 270. — v.-C. ; reversed now. 
Howard v. Digby (Earl) (supra). 

Howard v. Digby (Earl). 

Referred to, LeacnV. Way (1835) 5 L. A. Ch. 
lot). — m.r. ; Wentworth /:. Tubb (1842) 12 I j. J. 
Ch. 01: 0 Jur. 080. — L.C. (affirming 1 V. & 
C. C. 0. 171.— KNIGHT BRUCE, V.-C.) ; dis- 
tinguished, llowlcy r. Unwin (1355) 2 K. & J. 
138 . — Wood, v.-C. ; referred to, Dixon’s Trusts, 
In re, Dixon r. Dixon (1878) 4.8 L. J. Ch. 502 ; 

0 Cli. D. 587, 580 ; 40 L. T. 208 ; 27 W. ft. 2S2. 
— JESS EL, m.r. ; Edward v. Cheyne (No. 2) 
(1888) 13 App. Cas. 385, 308.— H.L. (SC.) ; dis- 
cussed, Iihodes, Jn re (1800) 44 Ch. D. 97. — 
KAY, j. (post) ; distinguished, Tuffnell r. 
O’ Donohue (1800) [1807] 1 Jr. ft. 300.— 
CHATTERTON, V.-C. 

Gibson, In re (1871) L. ft. 7 Ch. 52; 25 
L. T. 551 ; 20 W. 1 107.— JAMES anti 
MELLISH, L.JJ., eapl/iin.ed. 

Harris, In re, (1880) 49 L..J. Ch. 327. — C.A. 
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Gibson, In re, commented on. 

Weaver, In re (1882) 21 Ch. D. 615.— c.A. 
(supra, col. 1674). 

Gibson, In re, discussed. 

Rhodes, In re (post). 

Williams v. Wentworth (1842) 5 Beav. 
325. — M.R., applied. 

Meares, In re (1870) 48 L. J. Ch. 190; 10 
Ch. D. 552 ; 40 L. T. Ill ; 27 W. B. 369.— C.A. 

Wentworth v. Tubb (supra) ; Williams v. 
Wentworth ; and Wentworth v. Tubb 
(1843) 2 Y. & C. C. C. 537 ; 7 Jur. 738.— 
knight bruce, v.-C., discussed. 

Carter v. Beard (1839) 10 Sim. 7 ; 3 Jur. 
532. — V.-C., doubted by the C.A. 

Rhodes, In re. Rhodes v. Rhodes (1890) 44 
Ch. 1). 94 ; 59 L. J. Ch. 29S ; 62 L. T. 342 ; 38 
W. R. 385. — KAY, J. ; affirmed, C.A. 

KAY, J., after discussing the cases other than 
Carter v. Beard , continued. — Then there is 
Gibson, hire (supra), in which Hellish, L.J. says 
in the course of the argument : “ A lunatic can- 
not contract for his maintenance, so whoever 
maintains him becomes a creditor by implied 
contract.” I have .read a considerable body of 
authority in support of that proposition. . . . 
But in Wearer, In re (supra, col. 1674), the late 
M.R., sitting in the C.A., commenting on that 
statement of Hellish, L.J., which was read in 
argument by the counsel for the respondents, 
says : “ That is only an interlocutory observa- 
tion. It is difficult to see how there can be an 
implied contract with a lunatic, if he is incom- 
petent to make an express contract. It is not 
always safe to report interlocutory observations 
of judges, they are very liable to be misunder- 
stood.” If I may respectfully say so, the reporter 
ought to have remembered that before he reported 
- the interlocutory observation of the late H.R. — 

p. 100. 

cotton, L.J. — I think that the expression 
“ implied contract ” is erroneous and very un- 
fortunate. In . . . Wearer, In re, the question 
whether there could be what has been called an 
implied contract by a lunatic, was loft undecided 
by the Court, and one of the judges said that it 
was difficult to see how there could bean implied 
contract on ttie part of a lunatic if he was him- 
self incompetent to make an express contract. 
But we all agree with the view that I have thus 
expressed [that the law implies an obligation to 
repay money spent in supplying necessaries] in 
order to prevent any doubt from arising in con- 
sequence of our having declined to settle the 
question in the case to which I have alluded. — 
p. 105. 

lindley, L.J. — The question whether an im- 
plied obligation arises in favour of a person who 
supplies a lunatic with necessaries is a question 
of law, and in Weaver , In re, a doubt was 
expressed whether there is any obligation on the 
part of the lunatic to repay. I confess i cannot 
participate in that doubt. I think that doubt 
has arisen from the unfortunate terminology of 
our law, owing to which the expression “ implied 
contract ” has been used to denote not only a 
genuine contract established by inference, but 
also an obligation which does not arise from any 
real contract, but which can be enforced as if it 
had a contractual Origin. Obligations of this 
class are called by civilians oblkjatioms quasi ex 
contractu. But that a lunatic’s estate may be 


made liable for necessaries vip, s treated as settled 
as long ago as Manky v. South ( (1603) 1 Sid. 1 12), 
where three learned judges, after holding that an 
infant might be bound for necessaries provided 
for him, said, u and what has been said of an 
infant is applicable to an idiot in case of house- 
keeping.” — p. 107. 

LorES, l.j. to the same effect. 

Rhodes, In re, Rhodes Rhodes, and Read 
v. Regard (1851) 20 L. J. Ex. 309 ; 6 Ex. 
637 ; 15 Jur. 494. — EX., referred to. 

Healing v. Healing (1902) 51 W. R. 221 ; 19 
Times L. R. 90 . — ridley, j. 

Richards, Ex parte, Lewis, In re (1820) 1 
J. & W. 264 ; 21 R. R. 166.— ELDON, L.C., 
commented- on. 

Harrow, In re (1841) 10 L. J. Oh. 340; Cr. & 
Pll. 142. — COTTENHAAI, L.C. 

Richards, Ex parte, followed reluctantly. 

Townsend, In re (1847) 16 L. J. Ch. 456; 
2 Ph. 348 : 1 Mac. C4. 686 : 2 Hall & Tw, 185 — 
COTTENHAM, L.C. 

Richards, Ex parte, discussed. 

King v. Smith (1848) 18 L. J. Ch. 43 ; 6 Hare 
473 ; 12 Jur. 1083. — INGRAM, V.-C. 

Richards, Ex parte, followed reluctantly. 

Wheeler, in re (1852) 21 L. J. Ch. 759 ; 1 
De Ct. M. & Cr. 434. 

ST. LEONARDS, L.C. — Itichards, fix parte, . . . 
disposes of this case, if l had originally to 
decide this question, I should not have so decided 
it. Thcnigh that case has been doubted, yet I 
find it has been so repeatedly followed that I do 
not feel myself at liberty to alter the practice. 
I do not, however, approve of it, thinking it 
contrary to principle, and opposed to the settled 
rule that the costs occasioned by the mortgagee 
putting the mortgaged estate in settlement are 
to be borne by the mortgagor. — p. 760. 

See now Lunacy Act, 1890 (53 & 54 Viet. c. 5), 
s. 142. 

Snook v. Watts (1848) 11 Beav. 105; 12 
Jur. 144. — LANG-DALE, M.R., commented on. 

Jacobs r. Richards (1854) 23 L. J. Ch. 557 ; 
18 Beav. 300 ; 2 Eq. R. 299 ; 18 Jur. 527 ; 2 W. R. 
174. — ROMILLY, M.R. ; raried , L.JJ. 

Snook v. Watts and Jacobs v. Richards, com- 
mented on. 

Dane v. Kirkwall (Viscountess) (1838) 8 
0. & P. 679. — PATTESON, J., discussed. 

Campbell r. Hooper (1885) 24 L. J. Ch. 
644; 3 Hm. & G. 153; 3 Eq. R. 727; 1 Jur. 
(N.S.) 670 ; 3 W. R. 528. 

STUART, v.-C. — It lias been said, however, that 
there are cases in this Court in which a different 
doctrine has prevailed, and in which the Court 
has made decrees and dealt with a mortgagee’s 
right in such a way as to make his claim to de- 
pend upon the question whether, at the time of 
the contract, the person alleged to be a lunatic 
was so. Snook v. Watts is stated to be a case of 
that kind. It would seem, from the report of 
that case, that the Court had not before it all the 
authorities which would require consideration 
before it decided that the right of the mortgagee 
depended on the fact, of the sanity of the mort- 
gagor. Ko doubt Lord Langdale, in directing an 
issue in that case, countenanced the notion 
that he entertained that view. Being an issue, 
it excluded every question but that of sanity or 
insanity. An action would have been a different 
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matter, for according: to the law as settled by the ] 
Ex. Cli. in Molt on, \h Camrou.v ((1819) 18 L. J. i 
Ex. 850 ; 1 Ex. 17, sen “Annuity”), and J 
this Court, it would depend on circumstances, 
whetlmr, not withstanding the lunacy, the oon- 
tract was invalid. It seems to me that Snook v. 
Watt: s, if it. supports the proposition in favour of 
which it. has boon cited, is entirely lit. variance 
with the law of contract both at. law and in 
equity. I cannot consuler that Jacobs v. Jliehards 
ought to govern my decision, in that case there 
was wanting, what I have here — the proof of 
circumstances which might have come out in rut 
action which the plaintiff, under the decree of 
the Court, was to bring, and lean well understand 
that t.he L..M.. satisfied that; mere lunacy would 
not. avoid a contract, might consider that, in the 
action, circumstances might appear which would 
enable them to deal completely with the question 
before them. — p. 01(5. 

Niell v. Morley (1804) 9 Yes. 1-78 . — m.r., 
distinguished. 

“Wiltshire v. Marshall (18(50) 14 L. T. 890 ; 14 
W. H. 002. — wood. v.-c. 

Niell v. Morley, discussed. 

Campbell r. Hooper (.s utpru). 

Skerrett, In re (1842) 2 Dr. & War. 585.— 
Ij.C.. referred to. 

Baltoste v. Maunscll (187(5) Tr. It. 10 Eq. 814. 
827.— C.A. 


4. I NTS AMITY AWKKCTINtt ftEAL ESTATE. 

Baggs, In re (1898) 08 L. J*. Ch. 012 ; [1894] 

2 (Mi. 110, n. ; 71 L. T. 188.— C.A., 

distinguished. 

Salt., In re (1895) 05 L. J. Ch. 152 ; [1890] 
l till. 117 ; 78 L. T. 598 ; 44 W. It. 140.— C.A. 

A.. L. smith, l.«t. — In that case an application 
was made under sect. 1 1(5, sub-sect. 2 of. the Lunacy 
Act, 1890, not for an order to lease, but for an 
oilier to “ sell property belonging to t.he lunatic,” 
she having only a life estate therein ; and this 
Court held that the applicant, could not bring that 
case within that sub-section because the pro- 
perty did not “belong” to the lunatic, she 
having only a life interest therein ; and that he j 
could not bring the case within the provisions of | 
sect . (52 of t lie Set t led Land Act, 1882, because that 
section only applied to a tenant for life who was 
a lunatic, so found by inquisition, which Martha 
Baggs was not ; and this Court therefore held 
that it' was a case not provided for by either the 
Lunacy Act of 1890 or the Settled Land Act of 
1882.— p. 158. 

WHHIY. L.J. to the same effect. 

Baggs, In re, explained and not applied. 

X., In re [1894] 2 Oh. 415 ; (58 L. ,J. Oh. 618 ; 
7 R. 8(55; 71 L. T. 189; 42 W. It. (557.— C.A. 
lindlky, lopes and davey, l.jj. 

davky, l.j. — Our decision in Baggs, In re, 
was that in consequence of ihe language used in 
the Settled Land Act, 1882, s. (52, the powers of 
that Act could not be exercised on behalf of a 
lunatic tenant for life, except where he was a 
lunatic so found by inquisition, and there was a 
committee. That case has no application to the 
present one.— p. 418. 


5. Actions by and against. 
Beverley’s Case (1G08) 4 Co. Rep. 128 b, 
referred to. 

Leving v. Caverly (1704) Free. Oh. 229, 
disappeared. 

Stanton r. Peroival (1855) 5 H. L. Oas. 257 ; 
21 L. J. dh. 309 ; 8 W. it. 891. 

(Jit an Wort ii, L.O. — The commit lee sometimes 
has interests adverse to those, of a lunatic, an<{ 
then a guardian is appointed specially to conduct 
the defence. Ju such a ca.se it. is clear that, 
neither the committee nor the special guardian 
can make admissions binding on the lunatic. 
All principle seems to me to bo against, the 
power contended for, and I have discovered no 
authority in favour of it, except Bering v. 
Curerhj . the reasoning in which is so unsatis- 
factory, not to say absurd, that; I think it would 
bo impossible to follow it. — p. 272. 

LORD st. LEONARDS to the same effect . lord 
BROUGHAM concurred. 

Morison’s Lunacy, In re, Morison v. Suther- 
land (Earl) (1749) Munson's Decisions, 
4595 ; S. C. now. Bayne v. Sutherland 
(Earl) (1750) 3 Oraigie Stewart <k Pal on 
454, referred to. 

Thorne i\ Watkins (1750) 2 Ves. sen. 85. — 
HARDWICKE. L.C. 

Morison’ s Lunacy. In re, applied. 

Scott r. Bentley (1855) 24 L. J. (Mil. 244 ; 
1 K. & J. 281 ; 8 Eq. K. 428 ; l Jur. (x.ti.) 894 ; 
8 W. 11. 280.— WOOD, V.-C. 

Morison’s Lunacy, In re, explained. 
Didishoun r. London ami Westminster Bank 
(1900) G9 L. J. Oh. 448 ; [1900] 2 Oh. 15.— c. A. 

1 post, col. 1(59 8). 

Scott v. Bentley (s upra), not applied. 
Gamier, In re (1872) 41 L. A. Oh. 419 ; L. It. 
13 Eq. 582, 539 (supra, col. 1(580), 

Scott v. Bentley, corrected. 

Grim wood e. Bartels (1877) 40 L. J. Ch. 7 88 ; 
25 W. It. 843. — HALL, v.-c. 

[Mr. Pearson mentioned an inaccuracy in the 
judgment in Scott v. Bentley, where S/ori son's 
Case (supra') is referred to as deciding that, an 
English committee might sue in Scotland in 
respect, of the lunatic’s personal estate, whereas 
it appears from the report of that case (which is 
Bayne v. Karl of Sutherland- (supra)') that the 
L.C. held the direct contrary. — p. 789. J 

Scott v. Bentley, distinguished. 

Barlow’s Will, In re (1887) 5(5 L. J. Oh. .795 ; 
3(5 Oh. D. 287. — C.A,T[supra, col. 1(584), 

Scott v. Bentley, referred to. 

Brown, In re (1895) <54 L. J. Oh. 808 ; [1895] 

2 Oh. 0(50. — C.A. (supra, col. 1(584). 

Scott, v. Bentley, commented on. 

Didisheim r. London and Westminster Bank 
(1899) 81 L. T. 108 (supra, eoJ. 1(585) : Thiery v. 
Chalmers, Guthrie & Co. (1899) (59 L. J. Oh. 1 22 * 
[1900] 1 Ch. 80 (supra, col. 1(585). 

Scott v. Bentley, considered and approved. 
D’dishehn r. London and Westminster Bank 
(1900) 09 L. J. Oh. 448 ; [1900] 2 Ch. 15.— C.A. 
(post, col. 1093). 

Scott v Bentley, applied. 

New York Trust and Secilfities Co. r. Keyser 
& Co. (1901) 70 L. J. Oh. 330 ; [1901] 1 Ch. GOO, 
670 (post, col. 1095). 
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Light v. Light (1858) 25 Beav. 248.— 
ROM illy, M.R. ; and Beall v. Smith (1873) 
43 L. J. Oh. 245 ; L. R. 9 Ch. 85 ; 29 L. T. 
625 ; 22 W. R. 121. — JAMES, L.J. ; rcrers- 
% ing 28 L. T. 834 ; 21 W. R. 734.— 
WICKENS, v .-c., followed. 

Jones v. Llovd (1874) 43 L. J. Ch. 826 : L. R. 
IS Eq. 265 ; 30 L. T. 487 ; 22 W. R. 785.— 
JESSE L, M.R. And see post, cols. 1603, 1695. 

Jones v. Lloyd, followed . 

Wilder r. Piggott (1882) 52 L. J. Ch. 141 : 22 
Ch. I). 263; 48 L. T. 112; 31 W. R. 377.— 
KAY, J. 

Halfhide (or Halfhyde) v. Robinson (1S74) 
43 L. J. Ch. *98; L. R. 9 Ch. 373; 30 
L. T. 216; 22 W. R. 448.— JAMES and 
mellish. L..TJ., no longer law. 

Watt r. Leach (1878) 26 W. R. 475. 

M ALINS, v.-c., assumed that Half 111 dev. Robin- 
son was correctly decided at the date of that 
decision, and therefore that, in 1874, a person of 
unsound mind not so found by inquisition could 
not institute an action by his next friend where 
real estate was affected. But in 1876 ihe legis- 
lature had passed 39 & 40 Viet. c. 17, s. 6, under 
which the next friend of such a person might 
“ request a sale,” and. that being so, the next 
friend might also institute an action for sale, the 
section having to that extent altered the law 
since the decision in Half hide v. Robinson. 

Beall . v. Smith and Jones v. Lloyd 

(supra), explained. 

Halfhide v. Robinson, distinguished . 

Port er r. Potter (1888) 37 Ch. D. 420; 58 
L. T. 688 ; 36 YV. R. 580.— C.A. 

cotton, L.J. — No doubt Half hide v. Robinson 
causes a difficult/, but James, L.J. does not lay 
down that there can be no bill filed for parti- 
tion by a person of unsound mind by his next 
friend. He only asks the question : Is there any 
authority for it l I asked the question once or 
twice, whether there was any authority one way 
or tilts other, but no authority could be produced. 
The difficult question is, whether we are not bound 
by what was said by James, L.J. at the end of 
his judgment : “I wish it to be understood that 
a bill cannot, be filed by a next friend on behalf 
of a pers. i* of unsound mind not so found by 
inquisition, for dealing with his real estate. 
The consequences of such a course might be 
monstrous.” . . . The case came before James, 
L.J. in a very peculiar way. . . . The Court was 
not asked to carry out an order for sale made in 
a partition act! n. Apparently the application 
was not under auy of the provisions of the Act, 
it was a petition presented in the suit, not for 
carrying the decree into effect, but for vesting 
the share of the person who was of unsound 
mind in one of the other parties to the action. 
Taking the judgment of James, L.J. reasonably, 

I think he only meant that the course taken was 
not the proper course, but that there should be 
a petition to the L.J J. under the Lunacy Regula- 
tion Act, 1862, and then the Court might make 
the order, -p. 428. 

bowen, L.J., after discussing Beall v. Smith 
and Jones v. Lloyd, continued ; I enthely concur 
in the view which Cotton, L.J. has taken of that 
case [Half hide v. ftobhison}. ... I do not fail 
to observe that in ^hat particular case the person 
who was of unsound mind and sued by his next 
friend, was the sole plaintiff, and the history of 


the case and what took place in the course of the 
litigation was no doubt the ffivot on which the 
reasoning ii7 the mind of James, L.J. turned. — 
p. 432. And see post, cols. 1693, 1695. 

Beall v. Smith, referred to. 

Fry (or South) v. Fry (1890) 59 L. J. P. 
43 : 15 P. D. 50 ; 62 L. T. 501 ; 38 W. R. 
615. — C.A., explained. 

Lee v. Ryder (1822) & Madd. 294. — v.-c., 

applied. 

Howell r. Lewis (1891) 61 L. J. Ch. 89 ; 65 
L. T. 692 ; 40 W. R. 88.— ICEKEWICH, J. 

Beall v. Smith, principle applied. 

Fuller v. Lance (1662) 1 Ch. Ca. 18, 
explained. 

Whatman, In re. Hoar v. Whatman (1SS9) 
W. N. (1SSJ) 213.— STIRLING, j. ; and 
Farnham, In re (1895) 64 L. J. Ch. 717 ; 
[1895 J 2 Ch. 799 ; 12 R. 554; 73 L. T. 
231 ; 3 Manson 102. — C.A., explained. 

I And see “ Bankruptcy,” vol. 1, col. 137. 

Farnham r. Mil ward & "Co. (1895) 64 

L. J. Ch. SJ6 ; f 1895] 2 Ch. 730 ; 13 R. 810 ; 73 
L. T. 434 ; 44 W. R. 135.— STIRLING, J. 

Farnham, In re, distinguished. 

Famliam, In re (No. 2) (1896) 65 L. J. Ch. 
456 ; [1896] 1 Ch. 836.— C.A. (supra, col. 1675). 

Farnham, In re, explained. 

Clarke, In re (1898) 67 L. J. Ch. 234 ; [1898] 

1 Ch. 336. — C.A. (supra, col. 1676). 

Hartley v. Gilbert (1S43) 13 Sim. 596. — 
SHADWELL, v.-C. ; and Beall v. Smith, 

,< explained . 

Armstrong (George) & Sons, In rc (1S96) 65 
L. J. Ch. 258; Tk896J 1 Ch. 536 ; 74 L. T. 134 ; 
44 W. R. 2s 1. “ 

Stirling, J. — It was said that Shadwell, V.-C. 
in Hartley v. Gilbert , held that to take or 
continue proceedings in a suit after a petition in 
lunacy had been presented against the party 
was in one sense a fraud upon the lunacy juris- 
diction. . . . The V.-C. there does use the word 
“fraud,” but it does not seem to me that he 
meant to go the length of saying that a solicitor 
who believed his client to be sane could not 
take proceedings in tlie name of the client if he 
knew that a petition in lunacy agiinst the client 
had been presented. If that were so, it might 
be very disadvantageous to the client. All that 
that case goes to, in ray opinion, is that the 
Court, when informed of the petition, will in a 
proper case stay the proceedings until the inquiry 
into the state of mind of the party has been 
completed. ... In that case [Beall v. Smith}, 
after the inquisition had been held, proceedings 
in the name of the lunatic were prosecuted 
without the committee being communicated 
with, and the C.A. held that there had been 
professional misconduct on the part of the 
solicitor. I am bouud by the decision in that 
case. Moreover, I agree with what was laid 
down in it, and in no way desire to dissent from 
it. In the present case, when the proceedings 
were instituted there had been no inquisition, 
and tlie case is only relied upon because James, 
L.J. in his judgment said : “There is no decision 
that it” (a suit) “can go on in the interval 
between the inquisition and the appointment, and 
Shad well, V.-C. expressed a clear opinion that 
going on even after the commencement of 
proceedings in lunacy would be a fraud on the 
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jurisdiction..' 1 The L. J. there adopts the language 
of Bhndwell, V.-O., who, as I have said, used 
the word “ fraud ** in a qualified senfe. — p. 200. 

Waterhouse v. Worsnop (1888) 59 L. T. MO. 
— wills and < i han't if aaf. .i.i. : Dennis v. 
Dennis ( 1 071) 2 W ms. Ban ml. 33-1 ; Grleddon 
v. Trehble (or Gliddon v. Treble) (1800) l) 
<\ 15. (n.s.) hot ; ho L. J.c. w ioo.—c.p. ; 
Jones v. LloydT; Beall v. Smith (col. 1(101) ; 
Farnham v. Mil ward & Co. ; Howell v. 
Lewis (col. 1002); Armstrong (George) 
and Sons, In re (supra ) : Wartnaby v. 
Wartnaby (1H21) Jacob, 377; Porter v. 
Porter (col. 1001); Hartley v. Gilbert 
(col. 1002) ; and Alivon v. Purnival 
(1834) 3 L. J. Ex. 241 ; 1 Or. M. & It. 277 ; 
4 Tyr. 751 ; 3 D. I\ (J. 202. — EX.. discussed. 
bidisheim r. London and Westminster Bank 
(1000) 00 L. J. flu 443 ; [1000] 2 Ch. 15; 82 
-L. T. 738 ; 48 W. B. 001.— O.A. 

LIN" ILL KY; M.JEi. ( for self, UlttBYandV. W1 LLIAAIS, 
L.J.T.). — 1L ! , before -the Judicature Acts, an action 
at. law had been brought in the name of such a 
person f/.r., of unsound mind] to enforce a 
purely legal demand — say, an action on a cove- 
nant, or of debt detinue, or trover — there would 
have been no defence to the action on the ground 
that the plaintiff on the record was of unsound 
mind. No plea in bar or in abatement applicable 
in such a case is to be found in thq* books. 
Buclx an action might, perhaps, have been stayed 
on an application showing that, the action was 
an abuse of the process of the Oourt — thatris, was 
brought in the plaintiff's name without his 
authority — sec Wain-house v. Worsnoj), which, 
however, was since the Judicature Act. Such an 
action could certainly have beirn stayed by pro- 
ceedings in lunacy and the appointment of a 
committee. Unless the action were stayed it 
would proceed to trial in the ordinary way, and 
on proof of the plaintiff’s case judgment would 
have been entered for the plaintiff on the record 
and execution issued accordingly — see Dennis v. 
Dennis. Jf the plaintiff had sued by attorney 
payment or delivery to him would have dis- 
charged the defendant or sheriff. If the plaintiff 
had sued in person a difficulty would obviously 
have arisen. An application to stay execution 
on payment into Court might, we apprehend, have 
been successfully made? or (he Oourt could, as in 
(J led don v. Trehble, have ordered payment to his 
next friend, and so the necessity of instituting 
proceedings in lunacy would be avoided — see 
generally Uollinson on Lunatics, vol. i., pp. 339, 
&o. In Chancery it had long been the settled 
practice to institute suits in the names of lunatics 
not so found by inquisition by a next friend. 
Applications to stay such suits were also fre- 
quently made with success. Bee generally on 
such suits, Jones v. Lloyd, Beall v. Smith, Favn- 
ham v. Milward, and Armstrong ( Geo rye) J>‘ Sons, 
In re. The alleged lunatic could make such an 
application himself if he asserted his sanity, and 
anyone willing to act as next friend could make 
it in the alleged lunatic’s name, as in Howell v. 
Lewis. Even the defendant might apply — see 
Wartnaby v. Wartnaby and Porter v. Porter, 
per Cotton, L.J. When a lunatic was so found 
by inquisition, the Court of Chancery would stay 
a suit instituted in his name until the appoint- 
ment of a committee — see Hartley v. Gilbert. 
We are not aware of any case in which a foreign 
curator has been held to be an improper next 


i friend of the person whose curator he is. . . . If 
! is well settled that until the Crown interferes, or 
at all events until its interference is invoked by 
a petition for an inquisition or by an application 
for the appointment of a receiver, the prerogative 
of the Crown has no practical effect, in other 
words, no person can avail himself of that, pre- 
rogative without taking the proper steps to 
induce the Crown to exercise it. This point 
was examined by this Court last summer, when 
Seay or IJ ant's Case (supra, col. 1 085) was before 
it. In the present case no lunacy proceedings 
have been taken in this country ; nor was any 
attempt made to stay the action (p. 4-19). . . . 
[The M.U. then discussed Srott v. Dentley 
(supra, col. 1 090) and continued :] Se.ott v. Bentley 
has been questioned mainly because it proceeded 
to some extent on the supposed authority of a 
decision of the H. L. oil an appeal from Scotland, 
Morisonh ? Lunacy, In re (supra, col. 1 (WO). This 
case appears to have been to some extent mis- 
understood. The V.-O. refers to it as an unreport yd 
case cited in Joh nstone v. Beattie ( (1843) 10 01. 
He F. 42 ; affirming 10 L. J. Ch. 300 ; 1 IMi. 17) 
and in Sill v. Wars wick ((1791) 1 If. BJ. 005). 
In Johnstone v. Beattie, Lord Brougham refers 
to Mori son's Case, as cited in the note to Sill v. 
Wars wick, and as an authority for the proposi- 
tion that the legally appointed curator in one 
country was held entitled to act in another. 
This it is plain was also Wood, V.-C.’s view of 
Mori son's Case, as is apparent from his remarks 
that in Mo r Ison's Case the curator sued alone. 
But the reports of that case to which we have 
been referred, show that the decision of the II. L. 
in Mor Ison's Case did not go that length, and Lord 
Campbell was not satisfied that it did — see 10 Cl. 
& F. 133. We understand the decision as show- 
ing that a committee appointed in England of a 
Scotchman resident in England could not sue in 
Scotland simply in his own name and as com- 
mittee for the recovery of the lunatic’s personal 
estate ; but that such committee could sue there 
in the name of the lunatic for the recovery of 
the lunatic’s personal estate. Mori son's Case , 
therefore, did not go so far as Wood, V.-C. 
thought, but it goes a lung way to show that the 
proceedings in this action arc properly framed. 

. . . In Se.ott v. Bentley , Wood, V.-O. did not 
by any means base his judgment on the 
supposed decision in Mo risen' s Case, and after 
making every allowance for his misapprehension 
of that case, Scott v. Bentley was, in our opinion, 
well decided, although wc cannot help thinking 
that if Wood, V.-C. had known the form of the 
order made in Mori situs Case, he would have 
directed the bill to be amended by making it in 
form a bill by the lunatic by his curator and 
next friend. In Aliron v. Fur ni raj, Parke, B. 
expressed a clear opinion to the effect that a 
foreign curator could sue here in his own name 
for goods and chattels of a person of unsound 
mind. Seott v. Bentley is consistent, and is 
really supported by several other cases cited by 
counsel for the plaintiffs, of which Tarratt , In 
re [supra, eol. 1085) ; De Linden , In re (supra, 
col. 1084) ; Thiery v. Chalmers , Guthrie «#• Co. 
[supra, col, 1085) are the most recent and im- 
portant. [His lordshi p then discussci l De Linden , 
In re, and Thiery v. Chalmers, Guthrie <$* Co. 
and continued:] Kekewich, Jr [ Thiery v. Chal- 
mers, Guthrie <$• Co.] thought that the tuteur 
might have sued alone in his own name. He 
regarded the decision in Brown , In re [supra, 
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col. 1684), as an authority for so holding, inasmuch 
as in Bruton, In re, and in Thiery v. Chalmers, 
Guthrie Jj' Ok, the lunatic had been formally so 
declared by the foreign Court. But Brown, In 
re, was not an action ; it was an application to 
the Court in lunacy under sect. 134 of the 
Lunacy Act, and we doubt whether the action 
of Tiller y v. Chalmers, Guthrie Co. would 
have been rightly framed if brought by the 
tuteur as sole plaintiff. An alteration in the 
status of a lunatic appears to be necessary in 
order to enable the Court in lunacy to exercise 
the jurisdiction conferred upon it by sect. 134 of 
the Lunacy Act, 1890 ; but it by no means 
follows that persons, whose status has not been 
altered by their being judicially declared lunatic, 
cannot sue by themselves by a next friend for 
the recovery of their own property. Knight, In 
re (supra, col. 1684), turned on the discretion 
which the Court had under sect. 134 of the 
Lunacy Act, 1890, and throws no real light on 
this case. The only difficulty in the way of the 
plaintiffs is occasioned by Burloio's Will , In re 
(supra, col. 1684). ... It is to be observed that 
the general statutory authority given by the 
colonial Act to the Master as an officer of the 
colonial Court was not supplemented by any 
order giving the Master any express authority as 
the lunatic’s attorney to get in any property not 
locally within the jurisdiction of the Court ; and, 
as we understand Cotton, L.J.’s judgment, he 
was much influenced by the omission of any such 
order. If the Master’s authority derived from 
the colonial statute was unsatisfactory, it is 
obvious that such authority was not improved 
by his assumption of the right to use the 
lunatic’s name. In that view of the case the 
fact that the lunatic petitioned in her own name 
by her next friend did not remove the difficulty. 
Having decided that the Master was not en- 
titled as a matter of right to demand payment 
to himself, it became necessary for the Court, 
acting as trustees, to consider what it was the 
duty of trustees to do in such a case as that 
before them, and they considered that in such a 
case the trustees ought not to part with the trust 
fund without seeing to its application, and ought 
not to part with the fund to the Master further 
than they were satisfied that the interests of the 
lunatic rendered it necessary to do so. This was 
the view taken in Gamier, In re (supra, col. 1686), 
where, however, the lunatic was a domiciled 
Englishman ; and we see no reason to dissent 
from it where the authority of the foreign 
curator to get in the trust property is regarded 
by the Court as unsatisfactory. But where it is 
not, the considerations which weighed with the 
Court in Barlow's Will, In re, do not arise. — 
pp. 452 — 45*1 . 

Light v. Light ; Beall v. Smith ; Jones v. 
Lloyd ; and Porter v. Porter (supra, 
col. 1691), referred to. 

New York Trust and Securities Co. v. Keyser 
k Co. (1901) 70 L. J. Ch. 330 ; [1901] 1 Ch. 666 ; 
84 L. T. 43 ; 49 W. Li. 371. 

COZENS-HARDY, 3. — Now, if the lady had been 
domiciled in New York, the decision of the C.A. 
in Didishelm v. London and Westminster Baulk 
(supra) would have been a direct authority. 
But the M.R. says in iiis judgment in that case, 
“If, as in Gamier, hire (supra, col. 1686), the 
lunatic were an Englishman temporarily abroad, 
and confined as a lunatic abroad, we should 


feel considerable difficulty jn holding that 
the Courts cf this country were bound to 
recognise the title of a foreign curator to sue in 
this country/’ The point thus left open now 
arises for my decision. The Jady sues by a next 
friend as provided by Ord. XVI. r. 17, which 
refers to the old practice of . the Ch. Div. There 
is nothing in that order or in the established 
practice of the Court of ( Uian^ery prior to that 
order, which entitles the next friend — who may 
be anybody — to receive and give a discharge for 
the lady’s money. Tt. is only on the footing that 
the action is for the benefit of the lady, and in so 
far as it is for her benefit, that the Court allows 
such an action to proceed — see Light v. Light , 
Beull v, Smith, Jones v. Lloyd-, and Porter v. 
Porter. ... I am not satisfied that the lady 
suing by her next friend can as a matter of strict 
right insist upon such payment, but in theexercise 
of my discretion I can see no reason why the 
order should not be made in the present case. 
. . . Se.ott v. Bentley (supra, col. 1690), as ex- 
plained and corrected by the C.i£. in Didishelm 
v. London ami Westminster Bank, seems to me 
to warrant the view which, apart from authority, 
I should be prepared to adopt. — p. 331. And see 
Lahiff, In re (1903) [1904] 1 Ir. 11. 147.— C.A. 

6, Lunatic Asylums. 

Pegge v. Lampeter Union (1872) L. R. 7 C. P. 
366 ; 41 L..,L O. P. 204 ; 27 L. T. 269 ; 20 W. R. 
973.— c.p. ; reversed, (1874) L.R. 9 O. P.373 ; 43 
L. J. C. P. 181 ; 31 L. T. 132 ; 22 W. R. 882.— 
EX. CH. * 


MALICIOUS PROCEDURE 
AND FALSE IMPRISON- 
MENT. 

1. False Imprisonment. 

2. Malicious Procedure. 

3. What must be Proved. 

4. Practice. 

1. False Imprisonment. 

Grainger v. Hill (1838) 4 Bing, (n.c.) 212 ; 
5 Scott 561 j 7 L. J. O. P. 8;>. — C.P., 
principle applied. 

Parton *. Hill (18(54) 10 Hr T. 414 ; 12 W. R. 
753 .— q.b. 

Timothy v. Simpson (1835) 1. C. M. k R. 
757 ; 5 Tyrw. 244 ; 6 Car. k P. 499 ; 4 
L. J. Ex. 81 . — ex., followed. 

Rex v. Howarth (1828) 1 M. C. C. 207.— 
C.C.R., explained and held l nap pile aide. 
Baynes v. Brewster (1841) 2 Q. B. 375 ; 1 
G. k D. 669 ; 11 L. J. M. 0. 5 ; 6 Jur. 392. -Q.B. 

Timothy v. Simpson, approved. 

Price r. Seeley (1843) 10 Cl. k F. 28. — 
h.l. (e,). 

West v. Smallwood (1838) 3 M. k W. 41S ; 
7 L. J. Ex. 144 ; 0 D. P. C. 580.— EX. ; 
and Barber v. Rollinson (1833) 1 C. & M. 
330; 2 L. J. Ex. 101 ; 3 Tyr. 267 .— ex., 
applied. 

Brown r. Chapman (184S) 17 L. J. C. P. 329 ; 
G C. B. 365 ; 12 Jur. 799.— C.P. 

West v. Smallwood, applied. 

Austin v. Dowling (1870) 39 L. J. C. P. 260 ; 
L. R. 5 C. P. 534 ; 22 L. T. 721 ; 18 W. R. 
1003.— C.P. 



1697 MALICIOUS PROCEDURE AND FALSE IMPRISONMENT. 1698 f 


drivers v. Savage (1 855) 25 L. J. Q. B. So ; 

5 E1. & 111. (SOT; 2 Juiv(N.s.) 387 ; 4 
W. R. 3 17. — Q. B., followed* 

Brandt r. Craddock (I85S) 27 L. J. Ex. 314. 
— EX. 

2. Malicious Prooeiutric. 

Elsee v. Smith (1S22) 1 D. & R. 07 ; 2 Chit. 
304 ; 24 R*iL 030. — EX. oh., applied. 
Jones r. German (1807) 011 L. J. Q. B. 
281 ; [1807] 1 Q. 1L 874; 76 L. T. 13(1; 45 
W. 11. 278 ; 18 Cox 0. 0. 407 ; 01 J. l\ 180.— 
C.A. ESHEli, M.R., LOPES and RIGBY, L.JJ. 

Cohen v. Morgan (1825) 0 D. & It. S ; 28 
It. It. 533. — iv.Ji.. followed. 

Carratt /*. Morlcy (1841) 10 L. J. Q. B. 250; 

1 Q. B. 18 ; 1 <4. & i). 275. — Q.B. 

Hope v. Evered (1880) 55 L. J. M. C. 146 ; 
17 Q. B. D. 838 ; 55 L. T. 320 ; 34 W. R. 
742 ; 10 Cox O. C. 112. — COLE RIDGE, C.,T. 
and MATHEW, J., followed. 

Lea r. Oharrington (1880) 58 L. J. Q. B. 401 : 
23 Q. B. 1). 45 ; 01 L. T. 222 ; 37 W. R. 730 ; 53 
J. P. 014. — POLLOCK, r>. and MANISTY, J. ; 
affirmed on other (f round a, 58 L. J. Q. B. 401 ; 
23 Q. P>. I). 272 ; 111 L. T. 450 ; 54 J. P. 10 ; 1G 
Cox (J. O. 704.— C.A. USHIfiR, M.R., COTTON and 
LIND LEY, L..U. 

Oldfield Y. Dodd (1853) 22 L. J r Ex. 144 ; 
8 Ex. 578. — EX. CH., applied. 

Farley v. Danks (1855) 24 L. J. Q. B. 244 ; 4 El. 
& Bl. 103 ; 1 Jar. (N.S.) 331 ; 3 W. E. *173.— Q.B. 

Oldfield v. Dodd, referred to. 

Johnson r. Emerson (1871) 40 L. J. Ex. 201 ; 
L. It. 0 Ex. 320 ; 25 L. T. 3$7 . — EX. 

Whitworth v. Hall (1831) 2 IL & Ad. 095 ; 

0 L. J. (o.s.) K. B. 207. — K.B., applied, 
Atkinson r. Raleigh (1842) 11 L. J. Q. IL 105 ; 

3 Q. B. 70. — Q.B. 

Whitworth v. Hall, applied. 

Gilding r. Evre (1801) 10 C. B. (N.S.) 592; 
31 L. J. C. P. * 174 ; 7 Jur. (N.S.) 1105 ; 5 L. T. 
130 ; 0 W. R. 946. — C.P. 

Whitworth v Hall ; Cotton v. James (1830) 

1 B. & Ad. 1 28. — K.B. ; and Earley v. 
Danks (1855) 24 L. J. Q. B. 244; 4 
EL & Pd. 4W8, 409 ; 1 Jur. (N.S.) 331 ; 
3 \V. It. 173. — Q.B., referred to. 

Johnson r. Emerson (1871) 40 L. J. Ex. 201 ; 
1,. R. 0 Ex. 320 ; 25 L. T. 337. — EX. 

Whitworth v. Hall, applied. 

Metropolitan Bank v. Poolev (1885) 54 L. J. 
Q. B. 440 ; 10 App. Ons. 210; 53 L. T. 103 ; 33 
W. R. 700 ; 4.0 J. P. 756. — H.L. (E.). 

Johnson v. Emerson (1871) L. R. 6 Ex. 329 ; 
40 L. J. Ex. 201 ; 25 L. T. 337. — EX., 
commented on. 

Quartz Hill Gold Mining Co. r. Eyre (1883) 11 
Q. B. D. 674 ; 52 L. J. Q. B. 488 ; 49 L. T. 249 ; 
31 W. R. 668.— C.A. 

BRETT, M.R. — In Johnson v. Emerson, it was 
suggested by Martin, B. that under the present law 
as to bankruptcy an action could not be main- 
tained for falsely and maliciously, and without 
reasonable or probable cause, procuring an adjudi- 
cation in bankruptcy. . . . This is, in substance, 
the view suggested bv Martin, IL, but it was not 
adopted by the other judges of the Exchequer, and 
I think that it cannot be maintained. The fault 


of the proposition involved in this view is that it 
is too large. The proposition is that an action 
cannot be maintained because the petitioning 
creditor merely asks the Court to act judicially, 
and because it was to he assumed that the Court, 
would decide rightly. Jf that proposition wen: 
well founded, it would he an answer to an action 
for malicious prosecution on a criminal charge, 
because even in that case the prosecutor merely 
asks the tribunal to decide upon the guilt, oi the 
person whom he charges. If a man is summoned 
before a justice the peace falsely and mali- 
ciously. and without reasonable or probable 
| cause, he will be put. to expense in defending 
himself, and his fair fame may sulfur from the 
accusation; nevertheless, the prosecutor only 
asks the justice to adjudicate upon the charge. 
Therefore it. is not a good answer to an action for 
maliciously procuring an adjudication in bank- 
ruptcy to say, that, the alleged creditor has only 
asked for a judicial decision. It seems to me 
that an action can be maintained for maliciously 
procuring an adjudication under the Bankruptcy 
Act, 1869, because by the petition, which is t he 
first process, the credit of the person against, 
whom it is presented is injured before he can 
show that the action made agdnst. him is faNe : 
he is injured in his fair fame, even although he 
does not suffer a pecuniary loss. That seems to 
me to he the ground upon which Cleasby, B. 
supported the action in Johnson v. Emerson . and 

1 think that his view was right. — p. 683. 

Quartz Hill Consolidated Geld Mining Co. v. 
Eyre (1883) 52 L J. Q. IL 488 ; 1 1 Q. B. D. 
674; 49 L. T. 219; 31 W. R. 60S.— C.A., 
considered. 

Wyatt v. Palmer (1899) 68 L. J. Q. B. 709 ; 
[1899 J 2 Q XL 106 ; 80 L.JT. 639 : 47 W. IL 510. 
—C.A. BINDLEY, M.R. and It I (J BY. L..T. 

Saxon v. Castle (1837) 6 L. J. K. IL 177 ; 6 
A. & E. 652 ; 1 3SL & P. 661 : W'. W. & 
I). 305. — K.Ji. ; and De Medina v. Grove 
(1847) 17 L. J. Q. IL 321 ; 10 Q. B. 172 ; 
11 Jur. 145.— EX. ch., referred to. 

Churchill r. Siggers (1854) 23 1.. J. Q. B. 508 ; 
3 Kl. & BL 929 ; 2 C. L. 1L15U9 ; 18 Jur. 773 ; 

2 W. Li. 551.— Q.B. 

Churchill v. Siggers ami Jenings v. 
Florence (1857) 2 C.1L (n.s.) 467 ; 26 UJ. 
0, P. 277 ; 3 Jur. (N.s.) 774. — CM*., appl ied. 

Gilding v. Eyre (1861) 10 O. IL (N.s.) 592 ; 31 
L. J. C. IL 174 ; 5 L.T. 136 ; 9 \V. IL 946.— O.P. 

Gilding v. Eyre, rnle applied. 

Parton •?:. Hill (*864) 10- L. T. 414 ; 12 W. JL 
753.— Q.B. 

Venafra v. Johnson (18331 3 M. & Scot t 847 ; 
10 Bing. 301 ; 6 Car. &*I\ 50 ;HL J. O. P, 
51. — C.P., considered and applied. 

Steward r. Groinott (I860) 7 O. IL (n.s.) 191 ; 
29 L. J. 0. P. 170 ; 6 Jur. (N.s.) 776.— c.i>. 

Temperton v. Russell (1893) 62 L. J. Q. B. 
412 ; [1893] 1 Q. IL 715 ; 69 L. T. 78 ; 41 
W. R. 565 ; 57 J. P. 676 ; i R. 376. — C.A., 
discussed. 

Wood Kf. McCarthy (1893) 62 L. J. Q. IL 373 ; 
[1893] 1 Q. B. 775 ; 5 IL 408 ; 69 L. T. 431 ; 41 
W. R. 523. — wills and lawrance, jj. 

Temperton v. Russell, commented on. 

Allen r. Flood (1897)TJ7 L. J. Q. B. 119; 
[1898] A. C. 1 ; 77 L. T. 717 ; 46 W. R. 258 ; 
62 J. P. 595. — H.L. (e.). (See judgments.) 
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Temperton v. Russell, followed. 

Leathern r. Craig [185)9] 2 Jr. IL 667.— c.A. 

Temperton v. Russell, refected on. 

Bedford (Duke) r. Kllis (1901) 70 L. J. Ch 
102 ; [1901] A. (!.’ 1 ; SB L. T. 680.— ill. ( E .).' 
LORDS II ALKBIJRY and BRAMPTON dissenting. 

Temperton v. Russell, not applied. 

Linaker v. Pilcher (1901) 70 L. J. K. B. 396 : 
81 L. T. 121 ; 19 W. U. 113. — MATHEW, J. 

Temperton v. Russell, referred to. 

Taff Vale By. r. Amalgamated Society of 
Railway Servants (1901) 70 L. J. K. B. 905: 
[1901] A. 0. 126 ; 85 L. T. 117 ; 50 W. R. 44 : 
65 J. P. 596. — ir.L. (e.) ; reversing (1900) 
[1901] 1 K. B. 170; S3 L. T. 474; 49 W. R. 
lol ; 61 J. P. 788. — c.A., ami restoring far- 
WELL, «T. 

Temperton v. Russell, dicta orernded. 

Quinn v. Leathern (1901) 70 L. J. P. C. 76 ; 
[1901] A. C. 195 ; 85 L. T. 289 : 50 W. R. 139 ; 
65 J. P. 708 .— h.l. (1R.). 

Temperton v. Russell, applied. 

Read r. FiTendly Society of Operative Stone- 
masons (1902) 71 L. J. K. B. 994 ; [1902] 2 K.B. 
732 ; 87 L. T. 193 ; 51 W. R. 1 15 ; 66 J. P. 822.— 
C.A. COLLINS, JVI.R., STIRLING and HARDY, L.JJ. 

Flood v. Jackson (1895) 64 L. J. Q. B. 665 : 
[1895] 2 Q. B. 21 ; 73 L. T. 161 ; 13 W. R. 453 ; 
14 R. 397 : 59 J. P. 388. — c.A. ESHER, M.R., 
LOPES and RIGBY, L.JJ . ; reversed. now. Allen v. 
Flood (1897) 67 L. J. Q. B. 119 '; [1898] A. C. 
1 ; 77 L. T. 717 ; 46 W. R. 258 ; 62 J. P. 595.— 
H.L. (B.). LORDS LIEHSCH ELL, WATSON, DAYEY, 
MACNAGHTEN, SHAND and JAMES ; LORDS HALS- 
BURY, L.C., ASHBOURNE and MORRIS dissenting. 

Allen v. Flood (1897) 67 L. J. Q. B. 119 ; 
•[1898] A. 0. 1 ; 77 L. T. 717 ; 46 W. R. 
258 ; 62 J. P. 595. — H.L. (E.), considered 
and applied. 

Ajollo r. Wow ley (189S) 67 L. J. Ch. 172 ; 
[1898] 1 Ch. 274 ; 77 L. T. 783 ; 46 W. R. 245.— 
STIRLING, J. 

Allen v. Flood, discussed. 

Huttly r. Simmons (1897) 67 L. J. Q. B. 213 ; 
[1898] 1 Q. B. 181.— DARLING, J. 

Allen v. Flood, distinguished. 

Lvous r. Wilkins (1898) 68 L. J. Ch. 146 ; 
[1899] . I Ch. 255 ; 79 L. T. 709 ; 47 W. R 291 ; 
63 J. P. 339.— C.A. BINDLEY, M.R., CHITTY and 
VAUGI I A N \VI L LTAMH^L. JJ^ 

CHITTY, l.j.— The point decided in Allen v. 
Flood is that an act lawful in itself is not con- 
verted by a malicious or bad motive into an 
unlawful act so as to make the doer of the act 
liable to a civil action. No such general question 
of motive arises in the present ease. The sole 
question is whether upon the facts the case is 
brought within sect. 7 [of the Conspiracy and 
Protection of Property Act, 1875]. To bring a 
case of watching or besetting within the section 
it must be shown that the watching or besetting 
was done with a view to compel a person to 
abstain from doing or to do any act which such 
person has a legal right to do or abstain from 
doing. That the watching and besetting were 
done with that view is found by the judge and 
not disputed. “ View ” does not import motive. 
It imports purpose. — p. 152. 


Allen v. Flood, explained,.* 

Quinn v. Ltathem (1901) 70 L. J. P. C. 76 ; 
[1901] A. C. 495 ; 85 L. T. 289 ; 50 W. R. 139 : 
65 J. P. 708. — H.L. (IR.). 

Allen v. Flood, not applied. 

Linaker v. Pilcher (1901) 70 L. J. K. B. 396 ; 
84 L. T. 421 ; 49 W. R. 413. — MATHEW, J. 

Allen v. Flood, applied. « 

Read v. Friendly Society of Operative Stone- 
masons (1902) 71 L. J. K. B. 994; [1902] 2 
K. B. 732 ; 87 L. T. 493 ; 51 W. R. 115 ; 66 

J. P. 822. — C.A. ; and Glamo-gan Coal Co. v. 
South Wales Miners 5 Federation (1903) (infra"). 

Leathern v. Craig [1899] 2 Ir. R. 667. — C.A. ; 
affirmed, nom. Quinn v. Leathern (1901) 70 L. J. 
P. C. 76 ; riOOlj A. C. 495 ; 85 L. T. 289 ; 50 
W. R. 139'; 65 J. P. 708.— H.L. (IR.). 

Quinn v. Leathern, applied. 

Read v. Friendly Society of Operative Stone- 
masons (1902) 71 L. J. lv. B. 994 : [1902] 2 

K. B. 732; 87 L. T. 493; 51 W. R. 115 ; 66 
J. P. 822. — C.A. COLLINS, M.R., STIRLING and 
COZENS-HARDY, L.JJ. 

Quinn v. Leathern, and Read v. Friendly 
Society of Operative Stonemasons, con- 
sidered and applied. 

Glamorgan Coal Co. r. South Wales Miners’ 
Federation (1903) 72 L. J. K. B. 893 ; [1903] 
2 K. B. «45; 89 L. T. 393.— C.A. 

Quinn v. Leathern, considered and applied. 
Giblao v. National Amalgamated Labourers’ 
Union (1903) 72 L. J. K. B. 907 ; [1903] 2 K. B. 
600 ; 89 L. T. 386.— C.A. 

Glamorgan Coal Co. v. South Wales Miners’ 
Federation (1902) 71 L. J. K. B. 1001 ; 
[1903] 1 K. B. 118; 87 L. T. 232; 51 
W. R. 59.— BIGHAM, J. ; reversed, (1903) 
72 L. J. K. B. 893 ; [1003] 2 K. B. 545 ; 
89 L. T. 393.— C.A. 

Cotterell v. Jones (1851) 11 C. B. 713, 735 ; 
21 L. J. C. P. 2; 16 Jur. SS.— C.P. 
Approved, Ram Coomar Coondoo r. Ch under 
Canto Mookerjee (1876) 2 App. Cas. 186. — P.c. ; 
tend see Quartz Hill Gold Mining Co. v. Eyre 
(1883) 52 L. J. Q. B. 488 ; 11 Q. B. D. 674 ; 49 

L. T. 249 ; 31 W. R. 668.— C.A. 

Cotterell v. Jones and Whalley v. Pepper 
(1S36) 7 Car. & P. 506 .— littledale, j., 
applied. 

The Walter D. Wallet (1893) 62 L. J. Adm. 
SS ; [1893] P. 202 ; 1 R. 627 ; 69 L. T. 771 ; 
7 Asp. M. 0. 398.— JEUNE, P. 

P&rsons v. Lloyd (1772) 2 W. Bl. 845; 3 
Wils. 341.— C.P. 

Tieferred to, Barker f. Braham (1773) 2 W. BL 
866 ; 3 Wils. 368.— C.P. ; discussed, Jarmain v. 
Hooper (1843) 13 L. J. C. P. 63 ; 6 Man. & G. 
827, S50 ; 1 D. & L. 769 ; 7 Scott, N. R. 663 ; 8 
Jur. 127. — C.P. 

3. What must be Proved. 

Castrique v. Behrens (1861) 3 El. & El. 709 ; 
30 L. J. Q. B. 163 ; 7 Jur. (N.S.) 1028 ; 
4 L T. 52.-7-Q.B., observations applied. 
Basebe k Matthews (1867) 36 L. J. M. C. 93 ; 

L. R. 2 C. P.6S4 ; 16 L.T.417 ; 15 W.R. 839.— C.P. 
Basebe v. Matthews, followed. 

Bvnoe v. Bank of England (1902) 71 L. J. K. B. 
208; [1902] 1 E. B. 467; 86 L. T. 140; 50 
W. R. 859.— C.A. 
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Windham v* Clere (1588) Cro. Eliz. 180 ; 1 
Loon. 187, dixapproved. # 

Morgan r. Hughes (1788) 2 Term Hep. 225. 

ash hitkut, ,i. — I have no difficulty in saying 
that the ease as cited from Cro. Kliss. cannot he 
law ; if it were it would con found all legal prin- 
ciples which have governed cases of this kind. 
— p. 281. 

Smith v. Macdonald (171)0) 8 Esp. 7, 
dixapp raced. 

Willans r. Tavlor (1829) 8 M. & 1*. 850; 7 
L. 3. (o.s.) d V. 250 : 81 It. It. 379.— C.P., 
qffirmt v/, nom . Taylor r. Willans (1881) 2 IS. 
Ad. 845 ; 1 L. ,L K. B. 17. — EX. CH. 

PARK, ,i. — Although Lord Kenyon said in 
Smith v. Macdonald •* that if 1 he evidence offered 
to the jury by a prosecutor, on the trial of an 
indictment, he sufficient to cause them to pause, 
he shall hold it to be a probable cause,’' 1 can- 
not accede to that doctrine ; for a person might, 
then suffer from the prejudices or capricious 
feelings of a jury* — p. 885. 

Wilkinson v. Howel (1880) M. & M. 405. — 
K. Ii., qu Anti ant'd. 

(Hiding r. Eyre (1861) 7 Jnr. (n.s.) 1105 ; 10 
O. IS. (N.S.) 502 ; 31 L. J. 0. P. 17*1 ; 5 L. T. 
180 ; 9 W. II. 040. — O.P. 

williams, .j. — I t is difficult to reconcile the 
reasoning in that case with the other case. — 
]>. 1100. 

Pope v. Poster (1792) 4 Term Itep. 500, 
over ruled. * 

Green v. Rennett (1787) 1 Term Hep. 650, 
ami Rex v. Payne, Mich. 20 Geo. 8, 
approved. 

Purcell r. Maemimam (1.857) 0 East 157. See 
S. 0., 0 East 861 ; I Camp. 100 ; 0 It. R. 578. 

ELLENBOltou OH, C.J. — This nonsuit proceeded 
on the authority of Pope v. Foxier: if that case 
be law the nonsuit ought to stand ; if it be not, 
both that case and this nonsuit must fall together 
(p. 100). . . . 'Hie ground, therefore, on which 
I consider that the ease of Pope. v. Foxier ought 
not to bind us, as having been decided against 
principle, is that this is an allegation of sub- 
stance and not of description. And this dis- 
tinguishes it from (tree a v. Prnnetf, which was 
a. case of description: it described the writ in. 
terms, when sued^mt., and when returnable ; 
and the return of the writ was part of the 
description of the thing alleged, and could only 
be proved by the production of a writ so return- 
able. That, case, therefore, was rigidly decided : 
and so it appears to me was that of The King v. 
Pttgne , where a better opinion was delivered 
than in Pope v. Foxier, which passed without 
discussion, — p. 101. 

Purcell v. Macnamara (1807) 9 East 157 
(wv>8. C..9 East 361 ; 1 Campb. 199; 9 
II. 11. 578), dictum dixttp proved. 

Htoddart r. Palmer (1824) 3 B. & 0. 2 ; 2 L. J. 
(0.8.) K. P>. 204.-K.lt. 

Abbott, C.J. (for the Oouvt). — The declaration 
in Purcell v. Macnamara^ and the count on 
which the verdict was taken in Phillip x v. Shaw 
(4 B. & A. 435), did not contain any such aver- 
ment : and Lord Ellenbo rough, in the former 
case, intimated an opinion that if there had 
been such an averment [that if the plaintiff had 
stated the record], it might have been as 
descriptive of the record, and the variance would 


have been fatal. But, upon consideration, it 
appears to us that that opinion is not correct., 
aiul that the introduction of the averment, in 
this case is wholly immaterial. — p. 5. 

Purcell v. Macnamara (1808) 9 East 361 ; 1 
Camp. 199 ; 9 U. R. 578, referred, to. 
Henderson r. Midland J.ty. nS71) 21 L. T. 
881 ; 20 W. R. 23.— EX. 

Sutton v. Johnstone (1787) 1 Term Hep. 
784 ; 1 Pro. P. U. 76. — ILL. (4:.) ; affirming 
S. C .nom. Johnstone v. Sutton (1786) 1 
Term Hep. 193, 510 ; 1 H. H. 257, 269.— 
EX. CH., applied. 

Panton r. Williams (1841) 2 Q. IS. 169; 1 G. & 
L). 504 ; 10 L. J. Ex. 545 .— ex. CH. 

Sutton v. Johnstone, considered. 

Dawkins v. Paulet (Lord) (1869)39 L. J. Q. B. 
53 ; L. H. 5 Q. P». 94 ; 9 B. & 8. 768 ; 21 L. T. 
584 ; 18 W. H. 336.— Q.B. 

Sutton v. Johnstone, adopted. 

Lister /*. Perryman (1870) 39 L. J. Ex. 177 ; 
L. 11. 4 H. L. 521 ; 23 L. T. 269 ; 19 \\\ J!,. 9.- 
h.l. (JO.); Sullivan r. Spencer (Earl) (1872) 
Ir. 11. 6 0. L. 173. - Q.B. ; Dawkins r, Kokeby 
(1873) 42 L. J. Q. B. 63 ; L. U. 8 Q. P». 255, 271. 
— EX. CH. [affirmed H.L., xer an/e , vol. 1, 
col. 837] ; and Grant r. Secretary of State for 
India (1877) 46 L. 3. C. P. 681 ; 2 0. P. D. 445 ; 
37 L. T. 188 ; 25 \V. R. 818.— C.P.D. 

Sutton v. Johnstone, referred to. 

Brown v. Hawkes (1891) 61 L. 3. Q. B. 1 51 ; 
[1891 j 2 Q. B. 718 ; 65 L. T. 108 ; 55.1. P. 823.— 
C.A. ESHEIl, M.K., BOWEN” and KAY, L.JJ. 

. Warden v. Bailey (1.81 1) 4 Taunt. 67. — c.r. ; 
S. C. nout. Bailey v. harden, 4 M, <$c S. 400. 
— EX. CH.; and Grant v. Gould (1792) 2 
H. Bl. 69 ; 3 R. H. 312, eonxidered. 
Dawkins r. Paulet (Lord) (1869) 9 B. & S. 
768 ; 39 L. J. Q. B. 53 : L. R. 5 Q. B. 94 ; 21 
Ii. T. 584; IS W. R. 336.— Q.B. ; COCK BURN, 
C.J. dixxcntiny. 

Warden v. Bailey, explained , 

Grant v. Gould, applied. 

Dawkins v. Rokoby (1873). • EX. oil (xupru). 

* 0 
Broad v. Ham (or How) (1839) 5 Bing. (N.o.) 
722 ; 8 Scott 40 ; 8 L. ,L 0. P. 357.—O.B., 
adopted. 

Lister r. Perryman (1870) 39 L. J, Ex. 177 ; 
L. R. 4 H. L. 521 ; 23 L. T. 269 ; 19 W. It. 9.— 
n.ii. (k.). 

Broad v. Ham (or How), referred la. 

Johnson v. Emerson 1 S7 1 ) 40 L. 3. Ex. 201 ; 
L. It. 6 Ex. 329 ; 25 L. T. 337.— EX. 

Broad v. Ham (or How), commented on. 
Shrosbery r. Osmaston (1877) 37 L. T. 792. — 
GROVE and BINDLEY, JJ. 

Panton v. Williams (1841) 2 Q. B. 169; 1 
G. & D. 504 ; 10 L. J. Ex. 545 .— ex. Cii, 
commented, on. 

Rowlands r. Samuel (1847) 11 Q. B. 39, 41, n.; 
17 L. J. Q. B. 65.— Q.B. 

Panton v. Williams, followed. 

Busst v. Gibbons (1861) 1^) L. J. Ex. 75. — EX. ; 
Hailes r. Marks (1861) 7 H. & N. 56 ; 30 L, 3. 
Ex. 389; 7 Jur. (n.S.) 851 ; 4 L. T. 805; 9 
W. R. 808.— EX. 



r 1703 MALICIOUS PROCEDUEE AND FALSE IMPRISONMENT. 1704 


Panton v. Williams, adopted . 

Lister r. Ferryman (1870) 80 L. J. Ex. 177 : 
L. R. 4 H. L. 521 ; 28 L. T. 269 ; 19 W. 11. 9.— . 
H.Tj. (r.) ; Johnson r. Emerson (1871) 40 L. J. 
Ex. 201 ; L. 11. 0 Ex. 829 ; 25 L. T. 887.— EX. 

Haddrick v. Heslop (184S) 12 Q. B. 207; 
17 L. J. Q. B. 318 ; 12 Jur. 000. — Q.B., 
followed. 

Chapman r. llcslop (or Heslop r. Chapman) 
(1S53) 2 C. L. B. 139 : 23 L. J. Q. B. 49 ; 18 Jur. 
848 ; 2 W. R. 74.— EX. OH. 

Haddrick v. Heslop, applied. 

Shrosbery r. Osmaston (1877) 37 L. T. 792. — 
grove and lindley, jj. 

Turner v. Ambler (1847) 16 L. J. Q. B. 158 ; 
10 Q. B. 252 ; 0 Jur. 310.— Q.B. ; Chapman 
v. Heslop HS53) 23 L. J. Q. B. 49 : 2 C. L. 
B. 139 ; 18 Jur- 348 ; 2 W. R. 74.— EX. CH. ; 
Ravenga v. Mackintosh (1833) 2 L. J. K. B. 
137 ; 2 B. & C. 693 ; 4 D. & R. 107 ; 1 
Car. & P. 204. — K.B., referred to. 

Johnson r. Emerson (1871) 40 L. J. Ex. 201 ; 

L. B. 6 Ex. 329 ; 25 L. T. 337.— EX. 

•> 

Turner v Ambler ; Chapman v. Heslop, and 
Williams v. Banks (1859) l F. & F. 557. 
— WTGHTMAN, J., applied. 

Shrosbery v. Osmaston (1877) 37 L. T. 792. — 
GROVE and LINDLEY, JJ. 

Turner v. I Ambler and Mitchell v. Jenkins 
(1833) 5 B. & Ad. 588. 594 ; 2 N. & M. 
301 ; 3 L. J. K. B. 35; adopted. 

Hicks v, Faulkner (1882) 51 L. J. Q. B. 2(58 : 
8 Q. B. D. 167 ; 40 L. T. 127 ; 30 W. R. 545.— 
Huddleston, B. and HAWKINS, J. ; affirmed. 
40 L. T. 127 ; 40 J. 'P. 420.— C. A. COLEltlDGE, 
C.J., BRETT and HOLKER, L.JJ. 

Perryman v. Lister (1868) 37 L. J. Ex. 166 ; 
L. R. 3 Ex. 197 : 18 L.T. 574.— EX. CH. ; reversed, 
nom. Lister v. Perryman (1870) 39 L. J. Ex. 177 ; 
L. R. 4 H. L. 521 ; 23 L. T. 269 ; 19 W. R. 9.— 
H.L. (E.). 

Lister v. Perryman, applied. 

Hicks r. Faulkner (1882) 51 L. J. Q. B. 208 ; 
8 Q. B. D. 107 ; 40 L. T. 127 ; 30 W. R. 545.— 
HUDDLESTON, 4 *B. and HAWKINS, J. ; affirmed, 40 
L. T. 127 ; 40 J. P. 420.— C.A. COLERIDGE, C.J., 
BRETT and HOLKER, L.JJ. 

Lister v. Perryman, applied. 

Walker v. S. E. Ry. (1870) 39 L.*J. C. P. 346 ; 
L. R. 5 C. P. 040 ; ; 18 W. R. 1032. 

— C.P. 

Lister v. Perryman, applied . 

Quartz Hill Gold Mining Go.?*. Eyre (1884)50 
L. T. 274.— denman and manisty, jj. 

Lister v. Perryman, distinguished. 

Lea ■». Charring ton (1889) 58 L. J. Q. B. 461 : 
23 Q. B. D. 45 ; 01 L. T. 222 ; 37 W. II. 736 ; 10 
Cox C. C. 704 : 53 J. P. 014.— POLLOCK, B. and 
MANISTY, J. ; affirmed on other grounds, 58 L. J. 
Q. B. 461 : 23 Q. B. I). 272 : oi L. T. 450 ; 16 
Cox Cl. C.704: 54 J. P. 19.— C.A. ESHER, M.R., 
COTTON and LINDLEY, L.JJ. 

Lister v. Perryman, referred to. 

Brown *. Hawkes'(1891) 61 L. J. Q. B. 151 ; 
[1891] 2 Q. B. 718 ; 65 L. T. 108 ; 55 J. P. 823. 
—C.A. ESHER, M.R., BOWEN and KAY, L.JJ. 


Lister v. Perryman, distinguished. 

King v. Henderson (1898) 6*7 L. J. P. C. 134 ; 
[1898] A. C. ?20 ; 79 L. T. 37 ; 47 W. R. 157 ; 5 
Manson 308. — P. c. lords watson, hobhouse, 

DAVEY and SIR R. COUCH. 

Abrath v. N. E. Ry., 52 L. J. Q. B. 352 ; 11 
Q. B. D. 79.— GROVE and LOPES, L.JJ. : reversed, 
(1883) 52 L. J. Q. B. 620 ; 11 Q. B. D. 440; 49 
L. T. 618 ; 32 W. R. 50. — <*.a. brett, m.r., 
bowen and fry, L.JJ. ; the latter decision 
affirmed , (1886) 55 L. J. Q. B. 457 : 11 App. Cas. 
247 : 55 L. T. 63 ; 50 J. P. 659.— H.L. (E.). 
LORDS SELBORNE, L.C., WATSON, BBAMWELL 
and FITZGERALD. 

Abratb v. N. E. Ry. {supra in C.A.), applied. 
Quartz Hill Gold Mining Co. v. Eyre (1884) 
50 L. T. 274.— DENMAN and MANISTY, JJ. 

Abrath v. N. E. Ry. ( supra in C.A.), dictum, 
applied. 

Lea v. Charrington (1889) 58 L. J. Q. B. 401 r 
23 Q. B. D. 45 ; 61 L. T. 222 ; 3>W. R. 736 ; 16 
Cox C. C. 704 ; 53 J. P. 614. — POLLOCK, B. and 
MANISTY, J. ; affirmed on other grounds , 58 

L. J. Q. B. 401 ; 23 Q. B. D. 272 ; 61 L. T. 450 ; 
16 Cox 0. C. 704 ; 54 J. P. 19. — C.A. ESHER, 

M. R., COTTON and LINDLEY, L.JJ. 

Abrath v. N. E. Ry. {supra in H.L.), com- 
mented on. 

ComfocTo v. Carlton Bank (1899) 68 L. J. 
Q. B. 190; [1899] 1 Q. B. 392 ; 80 L. T. 121.— 
DARLING* J. 

4. Practice. 

Bank of New South Wales v. Owston (1879) 
48 L. J. P.'C. 25; 4 App. Cas. 270; 40 
U T. 500; 14 Cox C. C. 267.— p.C., 
applied. 

Abrahams v. Deakin (1890) 60 L. J. Q. B. 
238; [1891] 1 Q. B. 516; 63 L. T. 690: 39 
\V. R. 183; 55 J. P.212. — C.A. ESHER, M.R., 
LOPES and KAY, L.JJ. 

Bank of N. S. Wales v. Owston, applied. 
Jones v. Duck, “Times” Newspaper, 
March 16, 1900, adopted. 

Hanson v. Waller (1900) 70 L. J. Q. B. 231 ; 
[1901] 1 Q. B. 390 ; 84 L. T. 91 ; 49 W. R. 415. 
—KENNEDY and DARLING, tt. 

Elewster v, Royle (1808) 1 Camp. 187, 
dissented from. 

Gosden v. Elphick (1849) 4 Ex. 445 ; 19 
L. J, Ex. 9 ; 13 Jur. 989. — EX., approved. 
Grinham v. Willey (1859) 28 L. J. Ex. 242 ; 

4 H. & N. 496 : 5 Jar. (N.S.) 444 ; 7 W. R. 463. 
—EX. 

POLLOCK, c.b. — I quite agree with what -fell 
from Rolfe, B. and Alderson, B. in Gosden v. 
El phi eh, which has been referred to. There the 
marginal note of Elewster v. Royle being cited, 
that “ if A. states positively to the commander 
of a pressgang that B. is liable to the impress 
service, who in truth is not so, and B., in conse- 
quence of this information, is impressed, A. is 
liable to an action of trespass for false imprison- 
ment at the suit of B.” Rolfe, B. said: “I 
must dissent from that ruling. The case may 
mean that the facts were evidence from which 
the jury might infer a wrongful imprisonment 
and’ Alderson, B. adds, “It would come to this, 
that if a constable, in search of a delinquent, 



1705 MALICIOUS PROCEDURE, ETC.— MARKETS AND FAIRS. 1706 „ 


says, ‘Which is the man?’ the persons present 
must not point Win out ; or if I see a person who 
is perfect ly innocent, taken into* custody, and 
the guilty man running away, T must, not say so. 
or J shall be liable in trespass ” Tlic evidence 
in Fteirster v. Hoyle very likely showed that, the 
defendant bore some spite to the plaintiff. — 
p. 2*1 3. 

Grinham v. Gilley (1859) 28 L. J. Ex. 212 : 

■1 11. & N. UK) ; 5 Jur. (N.s.) 441 ; 7 W. R. 
463 . — kx. ; and Hunt v. North Stafford- 
shire By. (1857) 2 II. & N. 451 ; 5 W. R. 
73 1 . — MX. , (list i Hffu foh erf. 

Austin r. Dowling (1870) 30 L. J. 0. 1*. 2f>0 : 
L. It. 5 O. i\ 534 ; 22 L. T. 721‘; 18 W. R. 1003. 
— C.P. 

Grinham v. Willey, adopted. 

Rowe r. London Pianoforte Co. (1876) 34 L. T. 
450 ; 13 Cox 0. C. 21 1.— Div. CT. . 

Dubois v. Keats (1840) 3 P. & D. 306 ; 11 
A. & E. 3211 ; 9 L. ,T. Q. P>. 66 ; 4 Jur. 
148. — Q.B., distinrfuished. 

Fitzjolm r. Mackinder (1X61) 30 L. J. O. P. 
257 : 9 0. B. (N.s.) 505 ; 7 Jur. (N.8.) 1283 ; 4 
L. T. 149 ; 9 W. R. 477.— EX. CK. 

Atkinson v. Warne (1X35) 1 0. M. &: R. 
827; 5 Tyr. 481; 3 D. 1\ 0. 483; 6 
Car. & P. 687. — EX., applied. - 
Havling r. Okey (1X53) «S Ex. 531 : 22 L. J. 
Ex. 139 ; 17 Jur. 325 ; 1 W. 11. 182. — EX. CH. 

Sandback v. Thomas (ltflG) 1 Stark. 306 ; 18 
It. R. 771, disappeared. 

Grace r. Morgan (1X36) 2 Bing, (n.c.) 534; 5 
L. J. C. P. 180; 2 Scott 790; 1 Hodges 398. 
——C.P. 

tin dal, c.J. — It may be observed that all the 
eases relied on by the plaintiff, as authority that 
the full costs of’ the former action are recover- 
able ill a subsequent suit, for vexation sly prose- 
cuting the former action, are eases where there 
has been no taxation of costs in the former 
action ; such as ejectment, where the judgment 
was obtained by_ default against the casual 
ejo 'tor; or formedon, where ihore arc no costs 
given in the action itself; or upon a writ of 
error, where no costs are given, in which cases 
the plaintiff must recover his full expenses, if he 
is entitled to recover any. But in ejectment, 
where the action has been defended and the costs 
taxed, he is not entitled to recover the extra 
costs in a subsequent action (Dae v. Dari a, 1 Esp. 
358). There is only one ease that, lias been cited 
in opposition to the principle above laid down, 
namely, that of Feedback v. Thomas; but what- 
ever respect is duo to the opinion of the very 
eminent, judge who tried the case, we cannot 
think it sufficient. to outweigh the authorities to 
which we have referred. — p. 537. 

Brown v. Allen (1803) 4 Esp. 158.— k.b. ; 
and Eliot v. Allen (1845) 1 0. B. 18.— 
C.P., discussed and applied. 

Dawson v. M‘Clelland [1899] 2 Ir. R. 486.— 
Q.B.D. ; affirmed C.A. 
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Holeroft v. Heel (17‘J!I) 1 Bos. & I'. -100.— 
O.P., commented on. 

Campbell r. Wilson (1X03) 3 East 291 ; 7 
It. K. 462. 

LE BLANC, «J. — The ground on which Hail, case 
went off was merely i bis, that, the Court, having 
intimated their opinion that if the case went 
down to trial again upon the same facts, it 
would be left, 1o the jury to find for 1 ho defen- 
dant upon the ground of a presumption of a 
grant after twenty years’ uninterrupted user of 
i he market, ; the plaintiff’s counsel said that if 
it were to be left to the jury in that manner, 
with the recommendation of iho Court, in favour 
of such a presumption, it would answer no 
purpose to go to trial again. — p. 298. 

The Prince’s Case (1605) 8 Co. 1 a, 

8 b, 9 b. 

Distinfiuished . Beauchamp (Earl) r. Winn 
(1809) 3S L. J. Oh. 556 ; L. 11. 4 Oh. 562; 
21 L. T. 253. — L.J.T. [affirmed, ILL., post, 
col. 1833] ; The Bnckhurst Peerage (1X70) 2 
App. Gas. 1, 38. — H.L. (k.) ; referred to. Penryn 
Corporation v. Holm (1X77) 46 L. J. Ex. 506 ; 
2 Ex. D. 328; 37 L. T. 133; 25 W. H. 498, 
—EX. D. 

The Prince’s Case, examined and diseussed. 
G. E. Ry. r. Goldsmid (1884) 54 L. J. Ch. 162 : 
9 App. Cas. 927; 52 L. T. 270; 33 W. Jh XI ; 
49 J. P. 260, — H.L. (E.). LORDS SELISORN.W, 
L.C. and FITZGERALD; LORD BLACK BURN 
doubting. 

selborne, L.c.— On turning to the report, of 
The Prince's Case it certainly does appear that 
though there was ample evidence of usage and 
long judicial and public recognition of the char- 
ter granted to the prince in the eleventh year of 
the reign, of a kind which is not on this record 
as to this particular charter, yet that, with 
regard to the form of the instrument the very 
learned judges who had to consider The Prince's 
Case were clearly of opinion that that form, 
prima facie at all events, was evidence, of that 
which on the face of it was asserted — namely, 
the concurrence of Parliament the grant, of 
the Crown ; and where, as in that ease, public, 
interests were concerned, and things purported 
to be granted which could not possibly be 
granted without, the assent of Parliament, the 
effect of an Act of Parliament to all in rents and 
purposes was ascribed to the grant .- — p. 165. 

Monopolies Case (10u2) 11 Ho. Rep. XI, b, 
explained and distinguished. 

G. E. Ry. r. Goldsmid (1884 ) 54 L. J. Ch. 
162; 9 App. Cas. 927 ; 52 L. T. 270 ; 33 W. U. 
XI ; 49 J. I\ 260. — ILL. (JS.). 

Yard v. Ford (1670) 2 Wins. Saund. 172; 
1 Lev. 296 ; Sir T. Ravm. 195 ; I Mod. 69 ; 
1 Vent. 98 : 2 Kcl. 689 .— k.b. 

Adopted , Bryant v. Foot (1867) 36 L. J. Q. P>. 
65; L. R. 2 Q. B. 161, 174. — Q.B. [affirmed, 
EX. CH., ante. vol. 1, cul. 863] ; Dorchester Cor- 
poration r. Ensor (1869) 39 L. J. Ex. 11 : L. li. 
4 Ex. 335, 343. — EX. ; Elwes r. Payne (1X79) 
48 L. J. Ch. 831 ; 12 Ch. T). 468 ; 41 L. T. 118 ; 
28 W. R. 234. — M.R., reversed C.A. ; Dalton v. 
Angus (1881) 50 L. J. Q. B. 689 ; 6 App. Has. 
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740, 812 ; 44 L. T. 844 ; 30 W. R. 101.— H.L. (e.) ; 
G. E. Ey. v. Goldsmid (1384). — H.L. (e.) [supra]. 

Islington Market Bill, In re (1835) 3 Cl. & 
F. 513; 12 M. & W. 20, n. — H.L. (k.), 
considered. 

Manchester Corporation r. Pcverley (1870) 22 
Ch. D. 205, n.— V.-C. 

Islington Market Bill, In re, and Prince v. 
Lewis (1826) 5 B. & C. 363 ; 3 D. & R. 
121 ; 2 Car. & 1\ 66 : 4 L. J. (o.s.) K. B. 
188 : 20 11. R. 265. — K.B., considered. 

G. E. Iiy. r, Goldsmid (1884) 54 L. J. Ch. 
162 : 9 App. Cas. 027 ; 52 L. T. 270 ; 33 W. E. 
81 : 49 J. 1*. 260— H.L. (is.). 

loud BLACKBURN. — If you read carefully 
what Littledale, J., giving the opinion of him- 
self and Parke, B., says, it is impossible not 
to perceive that they did not consider that in 
Prince v. Paris the fact that ihe plaintiff 
did not maintain the market in good and 
sufficient order was a bar to an action such as 
this for disturbing the market, or even to an 
action ngain^ an individual for disturbance ; 
but only that if it was the fact that it did pre- 
vent a person from using the market, that might 
disprove the allegation that he had disturbed 
the market by selling as he did, inasmuch as he 
could not have sold in the market, but was 
prevented from doing so. That is what they 
pointedly say, and that I think no one would 
qi.anel with. — p. 179. 

Islington Market Bill, In re, applied. 
Midleton (Lord) c. Power (1886) 10 L. E. Ir. 

I. — V.-O. 

Gr. E. Ry. v. Goldsmid (18S3) 53 L. .T. Ch. 
371 ; 25 Ch. D. 511 ; 40 L. T. 717; 32 
W. R. 34 1 . — C.A. (< affirmed , supra, in h.l.), 
applied. 

Aft. -Gen. r. Horner (1884) 54 L. ,T. Q. B. 227 ; 
14 Q. B. 1). 245 ? 33 W. U. 03 ; 49 J. P. 326.— 
C.A. : a rated , (1885) 55 L, J. Q. B. 103 ; 11 
App. Cas. 66 ; 54 L. T. 281 ; 34 W. E. 641 ; 50 

J. P. 564.— H.L. (K.). 

G. E. By. v. Goldsmid and Elwes v. Payne 
(1S70) 48 L. J. Oh. 831 ; 12 Ch. D. 468 ; 
41 L. T. IIS; 28 W. E. 234.— C. A., applied. 
Wolverhampton New Waterworks Co. v. 
Hawkesford (1850) 28 L. J. C, P. 242, 
216 ; 6 C. BTn.s.) 336 ; 5 Jur. (N.S.) 
1104 ; 7 W. E. 464.— C.P., considered. 
Abergavenny Improvement Commissioners r. 
St raker (1880) 58 L. J. Ch. 717 ; 42 Ch. D. 83 ; 
60 L. T. 756 38 W. 11. 158.— KEKEW10H, J. 

G. E. By. v. Goldsmid, referred to. 
Birmingham Corporation r. Foster (1894) 70 
L. T. 371.— ROMER, J. 

G. E. By. v. Goldsmid, considered. 

Wilcox r. Steel (1003) 73 L. J. Ch. 217 ; 

^ 1 Ch. 212 ; SO L. T. 640 ; 2 L. G. R. 105 ; 
\ 146.— C.A. 

Manchester Corporation v. Lyons (1882) 22 
Ch. D. 287 ; 47 L. T. 677.— C.A., adopted . 
Birmingham Corporation r. Foster (1894) 70 
L. T. 871. — ROMER, J. 


Manchester Corporation v. Lyons, referred to. 
Abergave nv Improvement Commissioners v. 
Straker (1880; 58 L. J. Ch. 717 ; 42 Ch. D. 83 ; 
60 L. T. 756; 38 W. E. 158. — KEICEWICH, J. 

Manchester Corporation v. Lyons, folloioed. 
Taylor c. New Windsor Corporation (1897) 67 
L. J. Q. B. 06 ; [1898] 1 Q. B. 186 ; 77 L. T. 
585; 62 J. P. 5.— C.A. SMITH, RIGBY and COL- 
LINS, L.JJ. ; affirmed , mm. Nef/ Windsor Corpo- 
ration v. Taylor (1S98) 68 L. J. Q. B. 87 ; 79 
Ij. T. 450.— H.L. (E.). LORDS HALsBURY, L.C., 
WATSON, SHAND, DAVEY and LUDLOW. 

Midleton (Lord) v. Power (ISS6) 19 L. E. 
lr. 1 . — V.-C.. explained. 

Newcastle (Duke) r. Worksop Urban Council 
(1902) 71 L. J. Ch. 487 ; [1902] 2 Ch. 145 ; 86 
L. T. 405.— FARWELL, J. 

Mosley v. Chadwick (17.82) 3 Doug. 117 ; 
7 B. & C. 47, n. ; 31 E. E. 150, n., dictum 
adopted. 

Mosley r. Walker (1827) 7 B. <fe C. 40, 53 ; 9 
D. & E. 863 ; 5 L. J. (o.s.) K. B. 358 ; 31 E. E. 
146.— K.B. 

Mosley v. Chadwick, referred to. 

Dorchester Corporation r. Ensor (1869) 39 
L. J. Ex. 11 ; L. E. 4 Ex. 335. — EY. 

Mosley v. Chadwick, applied. 

G. E. R*. r. Goldsmid (1884) 54 L. J. Ch. 162 ; 
9 App. Cns. 927, 960 ; 52 L. T. 270 ; 33 W. E. 

81 ; 40 J. P. 260.— H.L. (E.). 

<• 

Mosley v. Chadwick, see. 

Att.-Gen. v. Horner (1884). — C.A. ; affirmed, 
H.L. (E.) {supra). 

Mosley v. Walter (1827) 7 B. & C. 40, 53 ; 
9 D. & E. S63 ; 5 L. J. (O.S.) K. B. 358 ; 
31 E. E. 146. -K.B., observation adapted. 
Macclesfield Corporation v. Chapman (1843) 
13 L. J. Ex. 32 ; 12 M. & W. 18 ; 7 Jur. 
1 04 1 . — EX. , adopted : 

Pope v. Whalley (1865) 6 B. & S. 303 ; 34 
L. r J. M. C. 76 ; 11 Jur. (n.S.) 444 ; 11 L. T. 
760 ; 13 W. R. 402.— Q.B. 

Mosley v. Walker and Pope v. Whalley 

( supra ), referred to. 

CtoFearon r. Mitchell (1S72) 41 L. J. M. C. 170 ; 
L. E. 7 Q. B. 690 ; 27 L. T. §3. — Q.B. 

Mosley v. Walker, referred to. 

Penryn Corporation v. Best (I87S) 48 L. J. 
Ex. 103 ; 3 Ex. D. 202 ; 38 L. T. 805 ; 27 W. E. 
126.— C.A. 

Mosley v. Walk&r, considered and explained. 
G. E. Ey. r. Goldsmid (1884) 54 L. J. Ch. 
162 ; 0 App. Cas. 927 ; 52 L. T. 270 ; 33 W. E. 
81 ; 40 J. P. 260— H.L. (E.). 

Mosley v. Walker and Lockwood v. Wood 
(1841) 6 Q. B. 31 ; 15 L. J. Q. B. 365 ; 10 
Jur. 158.— Q.B., adopted. 

Att.-Gen. i\ Horner (1884) 54 L. J. Q. B. 227 ; 
14 Q. B. D. 245 ; 33 W. R. 93 ; 40 J. P. 326.— C.A. ; 
affirmed , (1885) 55 L, J. Q. B. 193 ; 11 App. Cas. 
66 ; 54 L. T. 281 ; 34 W. R. 641 ; 50 J. P. 564.— 
H.L. (E.). * 

Mosley v. Walker, considered. 

Wilcox ■/.*. Steel (1003) 73 L. J. Ch. 217; 
[1904 J 1 Ch. 212 ; 89 L. T. 640 ; 2 L. G. E. 105 ; 
68 J. P. 146.— C.A. 
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Macclesfield Corporation v. Pedley (18- ! 33) 

4 11. & AU 397 ; 1 N. & M. 70S.— K.B., 
appro red. f 

Macclesfield Corporation r. Chapman (1843) 
12 M. & \V. IS ; 13 fj. J. Ex. 32 ; 7 Jur. Kill.— 
IfiX. 

Macclesfield Corporation v. Pedley, did mu 
not applied. 

Kenron r. Mitchell (1872) 11 L. -7. M. 0. 170; 
L. K. 7 Q. 11. liSMf; 27 fj. T. 33. — Q.ii. 

Macclesfield Corporation v. Pedley, did mu 

adopted. 

Dorchester Corporation v. Ensor (ISO 1 .)) 3 ( .) 
L. J. Ex. 11; L. 11. 1 Ex. 335, — HX., 
explained and dint in tfui sited. 

Manchester Corporation r. Lyons (1882) 22 
Oh. D. 287 : 47 L. T. 677.— C. A. JESSEL, M.B., 
COTTON and HO WEN, L.JJ. 

Bridgland v. Sliapter (1830) «S L. J. Ex. 
21 li ; 5 M. & W. 375. — EX., approved- and 
did iniju idmd. 

Brecon Corporation r. Edwards (1802) 1 II. & 
0. 51 ; 31 L. 3. Ex. 308 ; 8 Jur. (N.S.) 401 ; (i 
L. T. 203. — EX. 

Bex v. Cotterill (1817) 1 B. k Aid. 07; 2 
< ■hit. 487: Curwen v. Salkeld (1803) 3 
East, 538 ; 7 It. It. 510 ; and De Butzen v. 
Lloyd (1830) 5 A. & E. 450 ; 0 X. k M. 
770 ; 5 L. 3. K. B. 202. — K.B., didin- 
f/u idled. 

Bex v. Starkey (1837) 7 A. k E. 05 ; W. W. 
& I). 502 : 0 L. J. K. 1*. 202, f other ed. 
Ellis v. Bridgnorth Corporation (18(13)15 0. B. 
(N.S.) 52 ; 32 L. J. C. I\ 273 ; 0 Jur. (N.S.) 1078 ; 
8 L. T. 008 ; 12 \\ r . B. 50.— C.J». 

Ellis v. Bridgnorth Corporation, referred- to. 
Lawrence r. Mitch (1808) 37 L. J. Q. B. 200; 
L. li. 3 Q. B. 521 ; 0 B. k tf. 407 ; 18 L. T. 483 ; 
10 W. it. 813. — EX. cm. ; Edgar r. English 
Fisheries Commissioners (1870) 23 L. T. 732. 
738.— ar. 

Att.-Gen. v. Simpson (1001) 70 L. J. Ch. 828 ; 
[1001 | 2 Ch. 071, 088 ; 85 L. T. 325.— C. A., 
applied. 

Newcastle (Duke) r. Worksop Urban Council 
(1002) 71 L. J. Oh. 487; [1002] 2 Ch. 145; 80 
1 T. 4 < )5 . — fa KW k LL, J. 

Heddy v. Wh^elhouse (1508) Cro. Eli*. 50 J ; 
and Abbot of Strata Marcella’s Case (1500) 
0 Hop. 21 a, 25 b. 

Followed, Nort humberland ( Duke) r. Houghton 
(1870) 30 L. J. Ex. 00; L. JL 5 Ex. 127; 22 
\j. T. 40; 18 W. It. 405. — EX. : inapplicable. 
iVnrvn Corporation r. Best (1878) 48 L. J. Ex. 
103 ; 3 Ex. D. 202 ; 38 L. T. 805 ; 27 W. It. 120. 
—EX. I)., affirmed C.A. ; followed, Saltash Cor- 
poration r. Ooodman (1880) 40 L. J. C. P. 505 ; 
5 C. P. 1). 431, 442 ; 42 L. T. 872.- o.P.D. 
re rented U.L. (to.) unde, vol. 1, col. 1142) ; applied, 
Newcastle (Duke) r. Worksop Urban Council 
(1002) 71 L. J. Ch. 487; [1002] 2 Ch. 345; 80 
L. T. it 13 . — FARWKTjL, j. 

Bex v. London Corporation (1082) 2 Show. 

203, 205, 270, commented upon . 

Egremont (Earl) v. Saul (1837) 0 A. k E. 
024 ; 0 JL. J. K. B. 203 ; 45 E. E. 047, 
adopted . 

Newcastle (Duke) r. Worksop Urban Council 
(1902) 71 L. J. Ch. 487 ; [1002] 2 Ch. 145 ; 86 
L. T. 405.— FARWELL, J. 


Stamford Corporation v. Pawlett (1830) 
1 Cr. k J. 57 ; 1 Tvr. 201 ; 35 It. E. 075, 
adopted. 

Brecon Markets Co. r. Neath and Brocoii By. 
(1872) 41 L. J. C. P. 257; 1,. E. 7 C. I'. 555, 
508 ; 27 L. T. 316.— O.P. [ affirmed , ex. dir. ) ; 
Newcastle (Duke) r. "Worksop Urban Council 
(1002) (pvpraf 

Tewkesbury Bailiffs v. Diston (1805) 0 East 
438 ; 2 Smith 508 ; and Hill v. Smith 
(1812) 4 Taunt. 520, jot S. C., 10 East. 470 ; 
30 II. E. 357. — EX. OK., dicta adopted. 
Crane r. London Dock Co. (1804) 5 B. k S. 
313; 33 L. J. Q. B. 22 1 ; 10 Jur. (N.S.) 084; 
10 L. T. 372 ; 12 W. II. 745.-Q.it. 

Ashworth v. Hey worth (18(50) 38 L. J. M. (J. 

01 ; L. E. 4 Q. B. 310; 20 L. T. 430; 
17 W. E. 008 ; 10 B. & S. 300.— Q.B., 
applied. 

Wilson r. Cunliffe (1874) 20 L. T. 913.— Q.B. 

Eearon v. Mitchell (1872) 41 L. J. M. C. 
170 ; L. E. 7 Q. B. 000 ; 27 L. T. 33.— 
Q.B., referred, to. 

London Corporation r. Low (1870) 40 L. J. Q. B. 
144 ; 42 L. T. 10 ; 28 W. 11. 250 ; J. P. 100.— 
Q.li.D/; Wriglit r. Wallasey Local Board (1887) 
50 h. J. Q, B. 250 ; 18 Q. B. D. 783 ; 52 J. P.4. 

— Q Ji.D. 

Eearon v. Mitchell, applied. 

Spurting r. Bantoft (1801) 00 L. J. Q. B. 745 ; 
[1801] 2 Q. B. 384 ; 05 L. T. 581 ; 40 W. E. 157 ; 
17 Cox C. 0. 372; 50 J. P. 132. — CAVE and 
CHARLES, JJ. 

Northampton Corporation v. Ward (1745-0) 

2 Sir. 1238 ; I Wils. 107, applied. 

Swindon Central Market* Co. v. Panting (1872) 

27 L. T. 578. — Q.B. ; London Corporation r. 
Green wieli Union (1883) 48 L. T. 437: 47 J. P. 
420 . — q.b.d., and Alt-General v. Tynemouth 
Corporation (1000) 17 Times L. JL 77.- - 

BUCKLEY, J. 

Northampton Corporation v. Ward and 
Swindon Central Market Co. v. Banting, 

adopted. 

Newcastle (Duke) r. Worksop Urban Council 
(1002) 71 L. J. Ch. 487 : [1002] 2 Ch. 145, 150, 
100 ; 8(5 L. T. 405 . — farwell, jf 

Bex v. M‘0ill (1823) 2 B. k 0. 142 ; 3 
D. & 3L 377.— K .n. ; and Bex v. Websdell 
(1823) 2 B. k O. 136 ; 3 D. k E.36o.— 
applied. 

Benjamin r. Andxj^y., £3-858) 5 0. B. (n\s.) 
200; 27 L. J. M. O. 310- 4 Jur. (x.s.) 41; 6 
W. E. 692.— C.P. 

Howard v. Lupton (1875) 44 L. J. M. C, 
150; L. E. 10 Q. B. 508. — Q.B., 
not. followed. 

Woolwich Local Board v. Gardiner (1895) 64 
L. J. M. C. 248 ; [1S95] 2 Q. B. 407 ; 15 E. 500 ; 
73 L. T. 218 ; 44 W. E. 40 ; 18 Cox C. C. 173 ; 
59 J. P. 507. — GRANTHAM and WRIGHT, JJ. 

Wright, J. — I do not desire to criticise 
Howard v. Lupton. further than to say that 1 
have come to the same conclusion as Lush, J. 
came to in that case, and that I think that both 
Blackburn, J. and Mellov, J. would have looked 
at the matter differently if sect. 2 of the Pedlars 
Act, 1881, had been passed at the time the case 
came before them. — p. 250. 
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Woolwich local Board v. Gardiner (1895') 
64 L. J. M. C. 248 ; [1895] 2 Q. B. 497 ; 
15 R. 590; 73 L.'T. 218; 44 W. R. 46; 
18 Cox C. C. 1 73 ; 59 J. P. 597. — Grantham 
and weight, jj., distinguished. 
Llandudno Urban Council r. Hughes (1900) 
69 L. J. Q. B. 303 ; [1900] 1 Q. B. 472 : 82 L. T. 
147 ; 48 W. R. 366 : 64 J. P. 357 ; 19 Cox 0. C. 
456. — CHANNELLand BUCKNILL. JJ. 


MASTER AND SERVANT. 

1. Contract of Hiring. 

2. Injuries to Servant Generally. 

3. Employers’ Liability Act. 

4. Workmen’s Compensation Act. 

5. Other Statutes. 

6. Rights of Master against Third 

E^arties. i 


Aspdin v. Austin, commuted on. 

Phillips a G. W. Ry. (1872) 41 L. J. C'h. 614 ; 
L . R. 7 Ch. 409 ; 26 L. T. 532 ; 20 W. R. 56? 
— C.A. 

Aspdin v. Austin, observations adopted. 
Pallikelagatha Marcar r. ttigg (1880) L. R. 7 
Ind. App. 83, 105.— p.c. 

Elderton v. Emmens (4847) 16 L. J. C. P. 
209; 4 C. B. 479; 11 Jur. 612. — c.P. ; 
reversed, (1848) 1 7 L. J. C. 1*. 307 ; 6 C. B. 
1(50 — EX. CH. ; the. latter decision affirmed 
now. Emmens v. Elderton (1853) 4 
H. L. Gas. 624 1 ; 13 C. B. 495 ; 18 Jur. 21. 
— H.L. (E.). 

Emmens v. Elderton (1853) 4 H. L. Cas. 
6*24 ; 13 C. B. 495 ; IS Jur. 21. — h.l. (e.) ; 
S. C., 6 C. B. 160 ; 17 L. J.. C. P. 307.— 
EX. CH., considered. 

Hochster i\ Dc la Tour (1S53) 2 El. & Bl. 
678; 22 L. J. Q. B. 455 ; 17 Jur. 972 ; 1 W. R. 


7. Liabilities of Master to Third — Q- B - i Whittle v. Franhland (1862) 2 

Parties. * B. & S. 49 ; 31 L. J. M. C. 81 : S Jur. (n.s.) 

382 ; 5 L. T. 639. — Q.B. ; Churchward r. Ree*. 


1. Contract of Hiring. 

Williamson v. Taylor (1843) D. & 31. 3S9 ; 
5 Q. B. 175; 13 • L, J. Q. B. 81. — Q.B., 
impugned. 

Whittle v. Frankland (1862) 31 L. J. 31. C. 81 : 
2 B. & S. 49 ; 8 Jur. (n.s.) 382 : 5 L. T. 639.— Q.B. 

Aspdin v. Austin (1844) D. & 31. 515 ; 5 
Q. B. 671 ; 13 L. J. Q. B. 155 : 8 Jur. 355. 
—Q.B. ; and Bunn v. Sayles (1844) 5 Q. B. 
685 ; D. & 31. 579 ; 13 L. J. Q. B. 159 ; 8 
Jur. 35S. — <^B., questioned. 

Emmens v . Elderton (1853) 4 IT. L. Cas. 624 : 
13 G. B. 495 ; 18 Jur. 21. — H.L. (E.) ; affirming 
6 C. B. 160 ; 17 L. J. C. P. 307.— EX. CH. 

[The judges were called in to advise the House 
of Lords.] 

Crompton, J. — If they (the above cases) are to 
be taken as deciding that there is no obligation on 
the part of the employer to continue the relation 
between the parties in eases like the present, or 
that, where there is an agreement to employ and 
serve for a specified time at a specified salary, an 
action is not maintainable against the employer 
immediately for a wrongful termination of the 
relation, but that the party discharged, instead 
of suing for damages immediately, must wait, 
and remain idle until the end of the specified 
period, and then sue for the salary as a sum 
certain, I should tnuuTwTat they ought not to be 
supported in a Court of error.— p. 647. 

Aspdin v. Austin, impugned. 

Whittle r. Frankland (1862) 31 L. J. 31. C. 
81 ; 2 B. & S. 49 ; 8 Jur. (n.s.) 382 ; 5 L. T. 639. 
— Q.B. 

CROMPTON, J. — Those cases have been much 
shaken in the House of Lords in Emmens v. 
Elderton [supra']. 

Aspdin v. Austin, questioned. 

Worthington r. Sudlow (1862) 31 L. J. Q. 13. 
131 ;2BAS. 50S : 8 Jur. (N.s.) 66S ; 6 L. T. 
283; 10 W.R. 621.— Q.B. 

crompton, J. — No case has been more ques- 
tioned than that. Dilhington v. Scott (15 31. & 
W. 657 ; 15 L. J. Ex. 329) and It eg. v. Welch 
(2 El. & B. 357; 22 L. J. M. O. 1-15).— p. 134. 


(1865) L. R. 1 Q. B. 173, 207 ; 14 L. T. 57.— 
Q.B. ; Frost r. Knight (1S70) 39 L. J. Ex. 227 ; 
L. R. 5 Ex. 329 ; 23 L. T. 714. — EX. ; martin, b. 
dissenting {reversed, (1872) 41 L. J. Ex. 78 : 
L. R. 7 Ex. Ill ; 26 L. T. 77 ; 20 W. R. 471.— 
EX. CH.).^ 

Emmens v. Elderton, applied . 

Turner i\ Sawdon (1901) 70 L. J. K. B. 897 ; 
[1901] 2'K. B. 653 ; 85 L. T. 222 ; 49 W. K. 712. 
— C.A. SMITH, M.R., WILLIAMS and STIRLING, 
L.JJ. 

Gravely v. Barnard (1874) 43 L. J. Ch. 639 ; 
L. R. 18 Eq. 518 ; 30 L. T. 863 ; 22 W. R. 
891.— JESSEL, M.R. 

Discussed and applied, London and Yorkshire 
Rank v. Pritt (1S87) 56 L. J. Ch. 987 ; 57 L. T. 
875 ; 36 W. R. 135. — CHITTY, J. ; adopted. 
Weston, In re, Davies r. Tagart (1900) 09 
L. J. Ch. 555 ; [1900] 2 Ch. 1(54, 173 ; S2 L. T. 
591 ; 48 W. R. 467 .— Stirling, j. 

Middleton v. Brown, referred to. 

Rae v. Joyce (1892) 29 L. R. Ir. 500 . — ca. 
Crane v. Powell (1868) 38 L. J. 31. C. 43 ; 
L. R. 4 C. P. 123 ; 2e-L. T. 703 : 17 W. R. 
161. — C.P., observations dissented from. 
Banks r. Crossland (1874) 44 L. J. 31. C. 8 ; 

| L. R. 10 Q. B. 97 ; 32 L. T. 226 ; 23 W. R. 414. 
— Q.B. 

Eairman v. Oakford (1S60) 5 H.& N. 635 ; 29 
L. J. Ex. 459 , — ex. ; and Hiscox v. 
Batchellor (LS67) 15 L. T. 543. — byles, 
J., adopted. 

Creen t\ Wright (1876) 1 C. P. D.591 ; 35 L.T. 
339.— C.P.D, 

F airman v. Oakford, dictum dissented from . 
Buckingham v. Surrey and Hants Canal Co. 
(18S2) 46 L. T. SS5 ; 46 J. P. 774. 

[In Eairman v. O afford, Pollock, C.B. said, 

;1 There is no inflexible rule that a general hiring 
is a liiriDg for a year. Each particular case 
must depend on its own circumstances.”] 

GROVE, J. (MATHEW, J. agreeing). — As a 
general rule, where the hiring is a yearly hiring, 
it cannot be put an end to by either party before 
the end of the year. This rule, however, is 
subject to an exception in cases in which the 
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agreement of hirhjg is subject to some stipula- 
tion, either express or implied ^by custom, 
enabling either party to determine the contract 
by notice. — p. 886. 

E airman v. Oakford, dir turn not adopted. 
KnxaU v. International band Credit Co. (1867) 
1(» b. T. C>37. — cu\ 

Riley v. Warden (1848) 2 Ex, 59 ; 18 L. J. Ex. 
120. — KX., adopted. 

Ingram v. Barnes (1857) 7 El. & Bl. 182; 20 
b, J. Q. B. 319; 3 J iir. (n.h.) Ml ; 3 W. lb 720. 
— EX. OH. 

Riley v. Warden and Ingram v. Barnes, 
/olio teed. 

Slecmau r. Barrett (1804) 2 H. be C. 934; 33 
L. J. Ex. 153 : 10 Jur. (nx) 476 ; 9 L. T. 834 ; 
12 W. Li. 41 1. — ex. 

Ingram v. Barnes, applied. 

Pillar r. Llynvi Coal and Iron Co. (1S69) 3S 
L. J. O. V. 294 ; L. li. 4 C. P. 752 ; 20 L. T. 923 ; 
17 W. li. 1 123. — C.P. 

Chawner v. Cummings (1840) 8 Q. B. 311 ; 
15 L. J. Q. B. 101; 10 Jur. 454.~Q.fi., 
d iseussed. 

Archer r. James (1802) 31 L. J. Q. B. 153 ; 2 
B. & S. 01 ; 8 Jur. (x.s.) 100: 0 L. T. 107; 10 
W. K, 489 .— kx. CU. 

Redgrave v. Kelly (1889) 37 W. X. 543: 54 
J. P. 7o .— mathew and grantuam, jj. See 
no to 59 & 00 Viet. c. 41. 

n 

Morris, In re, Cooper, Ex parte (1 8S4) 20 Oh. D. 
093 : 51 L. T. 874. — C.A., inapplicable. 
Lamb r. G. N. llv. (1891) 00 L. J. Q. B. 489 : j 
[1891] 2 Q. P». 281 ; 05 L. T. 325 ; 39 W. 11. 475 \ 
50 J. P. 22. — SMITH and (J It AX T HAM, J J. 

Morris, In re, Cooper, Ex parte, explained. 
Lamb v. G, 27. Ry., distinguished. 

. Hewlett v. Allen (1892) 02 L. J. Q. B. 9 ; 
[1892] 2 Q. B. 002 ; 4 R. 77 ; 07 L. T. 457 ; 41 
W. K. 197; 57 J. P. 200.- C. A. ; affirmed, 63 
L. J. Q. B. 008 ; [1894] A. C. 383 ; 6 li. 175 ; 71 
b. T. 94 ; 42 W. li. 070 ; 58 J. P. 700.— H.L. (B.). 

Saunders v. Whittle (1876) 33 L. T. 810; 24 
W. Ib 40G.~CLEA.SBY, B., GROVE and 
El ELD, J,r., referred to. 

Gregsou v. Watsbn (1870) 34 L. T. 143. — 
CLEASBY, B., GROVE and FIELD, JJ. 

Saunders v. Whittle; Gregson v. Watson, 
and Walsh v. Walley (1874) 43 L. J. Q. B. 
102 ; L. li. 3 Q. B. 367; 22 W. R. 571.— 
Q.B., distinguished. 

Warburton Hey wood (or Hey worth) (1880) 
50 L. J. Q. B. 137 ; 6 Q. B. D. 1 j 43 L. T. 461 ; 
29 \V. li. 91 ; 45 J. P. 38. — C.A. ; reversing 44 
J. P. 798. — Q.B.D. 

Tipping v. Clarke (1843) 2 Hare 383.~v.-c., 
considered. 

Merrvwoather v. Moore (1892) 61 L. J. Cli. 
505 ; [1892] 2 Oil. 518 ; 66 L. T. 719 ; 40 W. II. 
540.— KEKEWICH, J. 

Tipping v. Clarke, .see 

Ashworth v. Roberts (1890) 00 L. J. Oh. 27 ; 
45 Ch. D. 023, 027 ; 03 L. T. 160; 39 W. Ii. 
170.— KEKEWICH, J. 

Reuter’s Telegram Co. v. Byron (1874) 43 
L. J. Ch. 061. — .TESSEL, M.R. considered. 
Merry weather r. Moore (1892) (supra'). 


Reuter’s Telegram Co. v. Byron, doubted. 
Lamb v. Evans (1892) 62 L. J. Ch. 404 ; 
[1893] 1 Ch. 218 ; 2 R. 189 : 08 L. T. 131 ; 1 1 
W. R. 405. — C.A. LIND LEY, BOWEN and 

KAY, L.JJ. 

BINDLEY. L.J. — I do not think an agent has a 
right to employ, as against his principal, mate- 
rials which the agent has obtained only for his 
principal and in the course of his agency. . . . 
It is said that the case of Jteuters Telegram 
Co. v. Byron before the late M.R., is contrary 
to that. 1 think that case goes rather too far. 
If that, case rests upon this — namely, that the 
application was merely interlocutory, and the 
M.R. was not satisfied that the case was plain 
for an injunction — then it need not be ques- 
tioned ; but if it goes further than that, then 
there can. I think, be no doubt that the true 
principle was applied in that case more narrowly 
than it ought to have been. — p. 407. 

Lamb v. Evans (1892) 62 L. J. Ch. 401; 
[1893] 1 Ch. 218 ; 2 K. 189 ; 68 L. T. 131 ; 
41 W. R. 405. — C.A. . followed. 

Robb v. Green (1895) 64 L. J. Q. B. 593: 
[1895] 2 Q. B. 315 ; 14 R. 580: 73 b. T. 15; 
44 W. R. 25 ; 59 J. P. 695.—C.A. 

Lamb v. Evans, approved. 

Louis l\ Smell ie (1895) 73 L. T. 226. — C.A. 
LIND LEY, LOPES and RIGBY, L.JJ. ; varying 
KEKEWICH, J. 

Lamb v. Evans, approved and. principle 
applied. 

Walter r. Lane (1900) 69 L. J. Ch. 699 ; fTJOO] 
A. C. 539 ; 83 L. T. 289 ; 49 W. R. 95.— H. L^E.). 

Oriental Bank Corporation, In re, 
MacDowall’s Case (^>86) 55 L. J. Ch. 
620; 32 Ch. I). 366; 54 L. T. 667; 34 
W. 11. 529. — CH1TTY, J M approved. 
Forster, In re, Schumann, Ex parte (1887) 19 
| L. R. lr. 240.— v.-c. 

Reid v. Explosives Co. (1887) 56 b. J. Q. B. 
388; 19 Q. B. D. 264 ; 57 L. T. 439 ; 35 
W. R. 509.— C.A,, considered and applied. 
He Grelle v. Bull (1894) 1 Munson 118.—- 
CH ARLES, J. 

Spain v. Arnott (1817) 2 Stains. 256, dictum 
applied. 

TIarmer r. Cornelius (1858) 5 C. B. (NX) 236; 
28 L. J. C. T. 85 ; 4 Jur. (NX) 1110 ; 6 W. R. 
749. — C.P. 

Harmer v. Cornelius, obsecrations applied. 
Cuckson v. Stone^fiitiii^l El. k El. 218 ; 28 
L. J. Q. B. 25 ; 5 Jur. (nx) 337 ; 7 W. R. 134. 
— Q.B. # 

Cuckson v. Stones, dictum applied. 

K v% Raschcn (1878) 58 b. T. 38. — 

EX. D. 

Cuckson v. Stones, followed. 

Warren r. Whittiughiuu (1902) 18 Times L. K. 
508. — BRUCE, J. 

Cuckson v. Stones, see 

Elliott v. Liggens (1902) 71 b. J. K. B. 483 ; 
[1902] 2 lv. lb 84 ; 87 L. T. 29 ; 50 W. R. 524. - 
ALVERSTONE, C.J., DARLING and OUANNELL, JJ. 

Powell V. Bradbury (1849) 7 C. B. 201 ; IS 
L. J. C. P. 116 ; f 13 Jur. 349. — C.P., 
overruled. ' 
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P. 3(51) ; 19 L. J. Ex. 244 ; 1 4 Jur. 435 : 7 D. & L. 
228.— EX. 

Powell v. Bradbury, It rid over ruled. 

Horton r. McMurtry (1800) 5 PL k, X. (>(57 : 
21) L. J. Ex. 2(50 ; 2 L. T. 207 : 8 W. E. 285 .— ex! 

martix. B. — The case of Pot cell v. Bradbury 
was cited, in which ifc was held that a traverse, 
that the defendant wrongfully dismissed the 
plaintiff did not involve the question of wrong- 
fulness, but merely put in issue the fact of 
dismissal. Hut it is to be observed that there is 
a case in this Court of Lash v. Bussell, directly 
to the contrary. That was subsequent to the 
case of Point'll v. Bradhurtj. which was then 
considered by this Court and overruled. Ln 
Lush v. It it stall it was expressly held that on a 
traverse concluding to the contrary •‘without, 
this, that the defendant • wrongfully dismissed 
and discharged the plaintiff without reasonable 
cause,” though it might be bad on special 
demurrer, as putting in issue ail immaterial 
allegation, yet an issue had been taken on the 
plea, the plaintiff's misconduct, as well as the 
fact of his service, was in issue. This case, if 
law, is a direct authority in point. — p. <>73. 

Dunn v. Murray (1820) 7 L. J. (o.s.) K. B. 
31)0 ; 0 B. <k C. 780 ; 4 Man. & Uy. 571.— 
k.b.. adopted. 

Baker, Ex parte (1857} 2C> L. J. M. (J. 155: 
2 H. <k X. 211) : 3 Jur. (N.8.) 514.— EX. 

Lush v. Bussell (1840) 10 L. J. Ex. 5l> ; 4 
Ex. (537.- -ex., rout (dart'd. 

ileindel r. Schell (1858) 27 L. J. C. P. 1 4(5 : 1 
U. B. (x.S.) 97 ; 4 Jur. (X.8.) 310. — C.P. 

London Tramways Co. v. Bailey (1877) 
47 L. J. M. O. 3 ; 3 Q. B. D. 217 ; 37 
L. T. 400 ; 20 \V. U. 404,— Q.B.D.. not 
applied. 

Armstrong r. South London Tramways Co. 
(1800) (5-1 L. T. 0(5 : 55 J. 1*. 340.— C. A. ESHER, 
M.K., LOPES aud KAY. L.JJ. 


2. Injuries to Servant Generalov. 

Priestley v. Fowler (1837) 7 L. 3. Ex. 12 ; 
8 M. & W. 1 ; M. <k II. 305 ; 1 Jur. 087. 
— ex. 

Brplatncd u7ld applied , Wigmore r. Jay (1850) 
5 Ex. 354 ; 10 L. J. Lx. 20(5 : 14 Jur. 837.— EX. ; 
inapplicable. Bland ■». lioss, The «Julia (1800) 14 
Moore P. C. 210; Lush. 231. — p.c. : appeared. 
Bilev r. Baxendule (1801) 30 L. J. Lx. 87; 0 
H. 5c N. 145 ; 0 \V. XL 347.— EX. : applied, 
Clarke r. Holmes (* * * ■ >> ■?■ H. fe N. 037: 31 
L. J. Ex. 350 ; 8 Jur. (N.s.) 002 ; 10 W. II. 405. 
— EX. OH. ; rule applied , Tunney r. Midland Ey. 
(1800) L. E. I C. I\ 201 ; 12 Jur. (n.s.) 001. 
— C.P. ; eontidered, Fowler /*. Lock (1872) 40 
L. J. O. P. 00; L. 11. 7 C. P. 272, 278; 20 
L. T. 170. - C.P. [tea in ex. ch., potf, col. 1742J ; 
referred to, Turner r. G. K. Ey. (1875) 33 L. T. 
131. — o.P. ; applied , Lovell c. prowell (lS7f>) 45 
L. J. C. P. 387 ; 1 O. P. D. 101 : 54 L. T. 183 : 
24 W. B. 072. — C.P. D. ; folloiced, llonrke r. 
White Moss Colliery Co. ( 1 S7B) 40 L. J. O. P. 
283; 1 C. P. D. 550: 35 L. T. 100.--O.P.D. 
affirmed. U.A.. pout, col. 1717]; referred to, 
Voodloy r. Metropolitan 11 v. (1877) 40 L. J. Ex. 
521 ; 2 Ex. \>. 384 ; 30, L. T. 410.— U.A. ; applied, 
Swainson v. N. E. liy. (1878) 3 Ex. D. 341 ; 
37 L. IV 102 ; 25 \V. E. 070.- EX. D. [re carted, 
O.A.. tee col. 1710]; referred to, Griffiths v. Dudley 


(Earl) (1882) 51 L. J. Q. B. *543 : 9 Q. B. D. 
357 ; 47 L. IV10 ; 30 W. K. 797 ; 46 J. P. 711.— 
field and CAVE, JJ. ; referred to, Murphy r. 
Wilson (1883) 52 L. J. Q. B. 524; 48 L. T. 
788 ; 47 J. P. 505 : 48 J. P. 24. — POLLOCK, B., 
lopes and cave, JJ. ; applied . Gibbs r. G. W. 
Ey. (1883) 11 Q. B. D. 22; 48 L. T. (540. - 
FIELD, J. {affirmed, 53 L. J. Q. B. 543 ; 12 
Q. P>. D. 20S ; 50 L. T. 7^ — c.A.) ; adopted , 
Griffiths r. London and St. Katherine’s Dock 
Co. (1884) 53 L. J. Q. B. 504 : 13 Q. B. D. 
259 : 51 L. T. 533 ; 33 W. li. 85 ; 49 J. P. 100. 
— C.A. ; referred to. Thomas r. Quartermainc 
(1887) 56 L. J. Q. B. 840: 18 Q. B. D. 085 ; 57 
L. T. 537: 35 W. E. 555 ; 51 J. P. 510.— C.A. 
BOWEN and FRY, L.JJ. : ESHER, M.E. dittCflti Mf. 

Priestley v. Fowler, eontidered. 

The Petrel (1803) 02 L. J. P. 02 ; [1803] P. 
320 ; 1 E. 651 ; 70 L. T. 417 : 7 Asp. M. C. 434. 

— JEUNE, P. 

Priestley v. Fowler, held inapplicable. 
Groves r. Wimborne (Lord) (1*808) 07 L. J. 
Q. B. 802 ; [1898] 2 Q. B. 402 : 79 L. T. 284 : 
-17 W. E. 87.— c.A. 

Williams v. Clough. (1858) 8 H. N. 258 ; 
27 L. J. Ex. 325. — EX., referred to. 

Fowler r. Lock (1872) 40 L. J. C. P. 99 ; L. E. 
7 C. P. 272, 280 ; 20 L. T. 476.— C.P. ; S. 0. in 
EX. CH. {pout, col. 1742). 

Williams v. Clough and Watling v. Oastler 
(1871) 40 L. J. Ex. 43; L. E. 0 Ex. 
73 f 23 L. T. 815: 10 W. II. 388.— EX., 
eontidered. 

Griffiths r. Loudon and St. Katherine’s Dock 
Co. (1884) 53 L. J. Q. B. 504 ; 13 Q. B. D. 259 ; 
51 L. T. 533 ; 33 \V. K. 35.— c.A. 

Hutchinson v. York, Newcastle and Berwick 

Ey. (1850) 5 Ex. 343 ; 6 Eailw. Cas. 5S0 : 
19 L. J. Ex. 200. — E x., followed. 

Wigmore v. Jay (1S50) 5 Ex. 354 ; 10 L. J. Ex. 
300 ; 14 Jur. 837 . — ex. 

Hutchinson v. York, Newcastle and Berwick 
Ey., questioned. 

Morgan r. Vale of Neath Ey. (1804) 33 
L. J. Q. B. 200: 12 W. U. 1032.— Q.B. ; affirmed, 
(1805) 35 L. J. Q. B. 23: L. E. I Q. B. 140 : 5 

B. ck S. 730: 13 L. T. 504^ 14 W. E. 144. 
—EX. CH . 

Hutchinson v. York, Newcastle and Berwick 
Ey., applied. 

Swainson r. N. E. Ey. (1878) 3 Ex. D. 341 ; 
37 L. T. 102 ; 25 W. E. 070 . — ex. D. ; reverted , 

C. A. [aw post , col. 1710J. 

Hutchinson v. York, Newcastle and Berwick 

eontidered . 

The Petrel (1803) 02 1,. J. P. 02: [1S03] P. 
320 : 1 E. 051 : 70 L. T. 417 ; 7 Asp. M. C. 434, 
—JEUNE, P. 

Wiggett v. Fox (1856) 25 L. J. Ex. 188 : 11 
Ex. 832 ; 4 W. E. 254. — EX., considered. 
Abraham r. Reynolds (1860) 5 H. <k N. 143 ; 

0 Jur. (N.S.) 53 : l L. T. 330 ; 8 W. 1L 181.— EX, 

Wiggett v. Fox, di.d i at/ id shed. 

Turner r. G. E. liy. (1875) 33 L. T. 431. — c.i\ 

Wiggett v. Fox. 

Commented upon and not applied, llonrke r. 
White Moss Colliery Co. (1877) 46 L. J, O. P. 
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283 ; 2 0. P. D. 203 ; 36 L. T. 49 ; 23 W. K. 263. 

• - c.A. ; Charles 7*. Tavlor (1S78) a C. 1\ JD. 492 ; 

38 L. T. 773 ; 27 YV. It. 32 . — lopes, J. (affirmed 
C.A.) ; disti nqaisbed, Thrussell r. Handy side 
(1888) 57 L. J. Q. B. 317 ; 20 Q. B. D. 359, 366 : 

58 JL. T. 344 ; 52 J. I\ 271). — Q.n.n. 

Wiggett v. Fox, explained. 

Woodhead v. Gartness Mineral Co. (1877) 

■I Ct. of Stiss. Cas. (1th series) -169. dis- 
approved. 

Johnson r. Lindsey (1891) 61 L. .). Q. B. 90 ; 

[ 1891 | A. C. 371 : 65 L. T. 97 ; 40 W. It. 405 : 
55 J. P. 644. — H.L. (E.). 

f Limits of the doctrine of i; ( 'ollaborateur ” 
detined anil illustrated.'] 

Vose v. Lancashire and Yorkshire Ry. (1858) 

3 IT. & N. 734 : 27 L. J. Ex. 249 ; 4 Jur. 

( N.S.) 304 : 6 W. R. 295. — EX., opinion, 
a do pled. 

< i rittit Us /*. Gidlow (1858) 3 H. A. N. 618 ; 27 
L. J. Kx. 104 .a- EX. 

Bartonshill Coal Co. v. Reid (1858) 3 Macq. 
H. L. 266 ; 4 Jur. (n.s.) 767 : 6 W. It. 664. 
— H.L. (8C.), applied . 

Senior r. Ward (1859) 28 L. J. Q. I». 139 ; 1 
El. fc El. 385 ; 5 Jur. (N.S.) 172 : 7 W. E. 261. 
— Q.n. ; Clarke e. Holmes (18t*>2) 7 H. A: N. 937 : 
31 L. J. Ex. 356; 8 Jur. (N.S.) 992^ H) W. It. 
4.05. — EX. OH. 

Bartonshill Coal Co. v. Reid, ojwr rations 
adopted. . 

Wilson r. Merry (1868) L. R. 1 H. L. 33J ; 19 
Ii. T. 30.— H.L. (so.). 

Bartonshill Coal Co. v. fteid, dictum applied. 
Tcbbutt •/*. Bristol and Exeter Ry. (1870) 40 
L. J. Q. B. 78 ; Ii. U. 6 Q. IL 73 : 23 L. T. 772 ; 
19 W. R. 383.— Q.n. ; Allen r. New (Ins Co. (1876) 
45 L. J. Ex. 668 : 1 Ex. D. 251 ; 34 L. T. 541.— 
EX. J). 

Bartonshill Coal Co. v. Reid ; Lovell v. 
Howell (1876) 45 L. J. 0. P. 387: 1 
C. P. I). 161 : 34 L.T.1S3; 24 W.R.672. 
— o.p.D. ; and Charles v. Taylor (1878) 3 
i J. P. D. 492 : 38 L. T. 773 : 27 W. It. 32. 
— C.A., considered. 

The Petrel (iffitt) 62 L. J. P.92; |'I893J 1\ 
320 ; 1 It. 631 ; 70 L. T. 417 : 7 Asp. M. C. 434. 
— JEl’NK, P. 

Clarke v. Holmes (1862) 31 L. J. Ex. 356 ; 

7 II. Ac N. 937; 8 Jur. (N.S.) 992; 10 
* W. It. 405. — EX. Ol-i. 

Inapplicable^ Smith r. Howard (1870) 22 L. T. 
130 . — ex.; commented on and applied. Britton 
r. (L W. Cotton Co. (1872) 41 L. J. Ex. 99; 
L. It. 7 Lx. 130; 27 L. T. 125; 20 W. It. 525. 

■EX.; adopted, Weblin /*. Ballard (1886) 55 
L. J. Q. B. 395 ; 17 Q. B. 1). 122 ; 54 L. T. 532 ; 
34 W. U. 455.- -matiiew and smith. jj. ; 
observed ■ upon , Thomas r. Quart ermaine (1887) 
56 L. J. Q. P>. 340; 18 Q. P>. D. 685 ; 57 L. T. 
537 ; 35 W. It. 555 : 51 J. P. 516.— C.A. BOWEN 
and pry, n.JJ. ; eshhr. m.u. dissenting. 

Wigmore v. Jay (1850) 5 Ex. 354 ; 19 L. J. 
Ex. 300; 14 Jur. S37.—EX. 

Considered . Lovegrove r. L. B. & S. C. Ity. ; 
Gallagher r. Piper (1864) 33 L. J. C. P. 329 ; 10 
C. B. (N.s.) 669; 10 Jur. (N.s.) 879; 10 L. T. 


718; 12 W. E. 988. — c.p. ; toll owed , Felthani e. 
England (1866) 36 L. J. Q. B. 14; L. E. 2 
Q. B. 33 ; 7 B. & S. 676; 15 W. E. 15!.- Q.n. : 
adopted , Wilson r. Merry (1868) L. it. I 
H. L. (Sc.), 326. 338 : 19 L. T. 30. --H.fi. (SO.). 

Tarrant v. Webb (1856) 25 Ii. J. C. 1*. 
261 ; 18 C. B. 797; I W. It. 640.— C.P., 
obserrat ion applied. 

Wilson r. Many (1868) L. It. 1 IL L. Se. 331 ; 
19 L. T. 30. — II. L. (SC.). 

Waller v. S. E. Ry. (1863) 32 L. J. Ex. 205 ; 

2 H. & V. 102; 9 Jur. (N.S.) 501 ; 8 L.T. 
325 ; 11 W. It. 731.— EX., considered. 
Lovegrove r. L. B. As S. C. By.: Gallagher r. 
Pij>er (1864) 33 L. J. C. P. 329 ; 16 V, B. (N.s.) 
669 ; 10 Jur. (N.s.) 879 : 10 L. T. 718 ; 12 W. It. 
988.— C.P. 

Waller v. S. E. Ry., questioned- but followed, 
Morgan v. Yale of Neath Ity. (1804) 33 L. J. 
Q. P>. 260 ; 12 W. It. 1032. — Q.B., affirmed in EX. 
CH. (see infra ). 

Lovegrove v. L. B. & S. C. By . ; Gallagher 
v. Piper (1864) 33 L. J. C. P.329; 10C.B. 
(N.S.) 669 ; 10 Jur. (N.S.) 879 ; 10 L. T. 
718 ; 12 W. It. 988. — C.P.. dicta adopted. 
Kelt ham r. Phi gland (1866) 36 L. J. Q. P>. 14 : 
L. It. 2 Q. B. 33 ; 7 B. A; S. 676 ; 15 W. U. 151. 
— Q.n. ; Wilson r. Merry (1868) L. It. 1 H. L. Se. 
331 : lit L. T. 30. — H.L*. (SC.) : Allen r. New Gas 
Co. (1876) 45 L. J. Ex. 668 1 Ex. J.). 251 ; 34 

L. T. 541. — EX. u. : and see A p} debee r. Percy 
(1874) 43 L. J. 0. P. 365 : L. B. 9 U. P. 647 : 30 
Ji. T. 785 : 22 W. It. 704.— C.P. 

Felthaxn v. England {1.S66) 36 L. J. q. B. 
14 ; L. It. 2 q. B. 33 ; 7 B. A: S. 676 ; 15 
W. It. 151. — Q.n., applied. 

Wilson Merry (1868) L. It. 1 II. L. Sc. 331 : 
19 L. T. 30 . — h.l. (SC.); Allen r. New Gas Co. 
(1876) 45 L. J. Ex. 668 ; 1 Ex. I). 251 ; 34 L. T. 
541.— EX. I). 

Morgan v. Vale of Heath Ry. (1865) 35 L. J. 
Q. B. 23 : L. It. 1 Q. B. 149 ; 13 L.T. 564 : 
11 W. 1:1. 114 : 5 B. A; S. 736.— EX. OH., 
rule applied. # 

Tunuev /‘.Midland By. (1866) L. it. 1 C.P. 
291 ; 12 Jur. (N.s.) 691. —c.p. 

Morgan v. Vale of Heath Ry ..followed. 
Warburton r. G. W. Hv. (1866) 3*6 L. J. Ex. 9 : 
L. It. 2 Ex. 30; 1 5JL. T-.3 61 ; 15 W. B. 108; 
4 H. C. 695 . — EX. 

Morgan v. Vale of Heath Ry., applied. 

Felt ham r. England (1866) 36 L. J. Q. IT. 1 1 ; 
L. B, 2 Q. B. 33 ; 7 B. As S. 676 ; 15 W. It. 151. 
— Q.n. ; Lovell r. Howell (1876) 45 L. J. C. i*. 
387 ; 1 ('. P. I). 161 : 34 L. T. 183 ; 24 W. It. 672. 
— C.P.O. : Woodlev /-.Metropolitan District Bv, 
(1877) 46 L. 4. Ex. 521 ; 2 Ex. D. 38L 397 ; 36 
L.T. 419.— C.A. ; Charles r. Taylor (1878) 38 
C. P. D. 492 ; 38 L. T. 773 27 YV. It. 32.— c.A. 

Morgan v. Vale of Heath Ry., considered. 
Murphy r. Wilson (1883) 52 L. J. Q. B. 524 : 
48 L. T. 788 : 47 J. I\ 565 : 48 J. P. 2L— Q.IU). : 
The Petrel (1893) 62 L. f J. P. 92; f 1893] P. 
320 ; 1 It. 651 ; 70 L. T. 417 ; 7 Asp. M. C. 43L 
— JEUNEj P. 
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Tunney v. Midland Ry. (1866) L. R. i c\ R. 
291 ; 12 Jur. (N.s.) <591. — c.P.. applied. 
Lovell v. Howell (1876) 45 L. J. C*. P. 387; 1 
C, P. D. lfil ; 3-1 L. T. 183 ; 21 W. li. 672. — CJ.P.D. 

Tunney v. Midland Ry. amlBrydonv. Stewart 
(1855) 2 Macq. H. L. 30 . — u.l. (SC.)., 
(Item xml aad distinguished. 

Holness v. Mackay (1899) <58 L. J. Q. r,. 724 : 
[1899] 2 Q. Ti. 319 : 80 L. T. 831 : 47 W. R.581. 

— C.A. ROME ft, L..T, dissent) tit/. 

Wilson v. Merry (1868) L. E. 1 H. L. (Sc.) 
331 ; 19 L. T. 30. — H.L. (sc.), applied. 
Howells r. Lamlore Steel Co. (1874) 44 L. J. 
Q. B. 25 : L. It. 10 Q. P>. 62 ; 32 L. T. 19 ; 23 
W. R. 335 . — q.b. : Smith r, Steele (1875) 44 L. 3. 
Q. B. 60 ; L. R. 10 Q. 15. 125 : 32 L. T. 195 ; 23 
W. R. 3<88. — Q.B. : Allen r. New Gas Co. (1876) 
45 L. J. Ex. 668 : 1 Ex. D. 251 ; 34 L. T. 541.— 
ex. D. : Charles v. Taylor (1878) 3 0. P. D. 492 : 
38 L. T. 773-; 27 W. it. 32.— C.A. 

Wilson v. Merry, explained. 

Griffiths /*. Dudley (Earl) (1882) 51 L. J. Q. B. 
543 ; 9 Q. li, D. 357 : 47 L. T. 10 : 30 W. It. 
797 ; 46 J. 1V711. — FIELD and CAVES, JJ. 

Wilson v. Merry, applied. 

Kiddle r. Lovett (1885) 16 Q. B. ]). 005, 611 ; 

34 W. K. 518. — DENMAN, J. 

Wilson v. Merry, explained. 

Johnson r. Lindsay (1S91) 61 L. J. Q. B. 90 : 
[1891] A. C. 371 ; 65 L. T. 97 : 40 W. R. 405 : 
55 J. P. 644.— H.L. (E.). 

Wilson v. Merry, followed. 

Hedley r. Pinkney (1^94) 63 L. J. Q. B. 419 ; 
[1894] A. C. 222 ; 6 it. 106 ; 70 L. T, 630 ; 42 
W. U. 497 ; 7 Asp. M. C. 483. — H.L. (E.). 

Wilson v. Merry, held inapplicable. 

Groves r. Wimborne (Lord) (1898) 67 L. J. Q. B. 
862 ; [1898] 2 Q. B. 402 ; 79 L. T. 284 ; 47 W. li. 
87.— C.A. SMITH, RIGBY, and WILLIAMS, L.JJ. 

Warburton v. G. W. By. (1 806) 36 L. J. Ex. 
9 ; L. R. 2 Ex. 30 ; 4 II. &; C. 695 ; 15 
L. T. 361 ; 15 \V. 11.' 108.— EX. 
Jfist.inquished , Rourke v. White Moss Colliery 
Co. (1876) 46 L. J. C, P. 283 ; 1 0. P. D. 556 ; 

35 L. T. 100.-M3.P.D. ; Swainson v. N. K. Ry. 
(1878). — EX. D. (infra) ; applied , Johnson •/-. 
Lindsay (1889).— C.A. (infra). 

Swainson v. N. E. Ry. (1877) 37 L. T. 102 : 
25 W. It, 676. — ex. D. ; re rente vl, (1878) 47 L. J. 
Ex. 372 ; 3 Ex. D. 341: 38 L . T. 201 ; 26 W. li. 
413.— C.A. 

Johnson v. Lindsay, 53 J. P. 599. — q.b.d. : 
affirmed , (1889) 58 L. J. Q. B. 581 ; 23 
Q. B. D. 508 ; 61 L. T. 864 : 38 W. li. 
119; 54 J. P. 228.— C.A., the latter decision 
reversed ; (1891) 61 L. J. Q.B. 90 ; [1891] 
A, 0. 371 ; 65 L. T. 97 ; 40 W. 11. 405 ; 
55 J. P. 644.— H.L. (E.). 

Johnson v. Lindsay, applied. 

Donovan v. Laing (1893) 63 L. J. Q. B. 25 ; 
[1893] 1 Q. B. 629 ; 68 L. T. 512 ; 41 W. li. 455. 
— C.A. ; M’Callum i\ N. B. liy. (1893) 20 Rettie, 
385.— CT. OF SESS. 

Johnson v. Lindsey, approved . 

Cameron v. Nystrom (1893) 62 L. J. P. C. 85 ; 
[1893] A, C. 308; 1 R. 362 ; 68 L. T. 772 ; 57 
J. 1\ 550 : 7 Asp. M. C. 320.— P.C. 


Johnson v. Lindsay, fdlotftd. 

Hedley v. P\ukuey (1891) 63 L. J. Q. B. 419 ; 
[1894] A. C. 222 ; 6 11. 106 ; 70 L. T. 630 ; 42 
W. R. 497 ; 7 Asp. M. C. 483. — H.L. (e.). 

Johnson v. Lindsay, applied. 

Stamp r.- Williams (1896) 12 Times L. R. 516. 
—C.A. 

* 

Johnson v. Lindsay, referred to. 

Cooper v. Wright- (1902) 71 L. J. K. B. 642 : 
[1902] A. C. 302 : 86 L. T. 776 ; 51 W. 11. 12.— 

H. L. (E.). 

Skipp v. Eastern Counties Ry. (1853) 23 
L. J. Ex. 23 : 9 Ex. 223 ; 2 C. L. R. 185. 
— EX. 

Applied. Fcltliam v. England (1866) 36 L. J. 
Q. B. 14 : L. li. 2 Q. B. 33 ; 7 B. & 8. 676 : 15 
W. R. 151. — Q.B. ; referred to , Saxton r. Hawks- 
worth (1872) 26 L. T. 851.— EX. CH. 

Woodley v. Metropolitan District Ry. (1 877) 
46 L. J. Ex. 521 : 2 Ex. D. 384 ; 36 L. T. 
419. — C.A., dirt inn applied. 

Griffiths v. London and St. Katharine Docks 
(1884) 53 L. J. Q. B. 504; 13 Q. B. D. 
259 ; 51 L. T. 533 : 33 W. R. 35 : 49 J. P. 
100. — C.A., applied. 

Thomas v. Quartermaine (1887) 5G L. J. Q. B. 
340 ; 18 Q. B. D. 685 ; 57 L. T. 537 : 35 W. R. 
555 : 51 J.lk 516. — C.A. BOWEN and fry, l.jj. ; 
ESHER, JM. ft. dissenting. 

Woodley v. Metropolitan District Ry. and 
Griffiths v. London and St. Katharine 
Docks Co., considered. 

Yarmouth r. Frapce (1887) 57 L. J. Q. B. 7 : 
19 Q. B. D. 647 : 36 W.R. 281. —ESHER, M.R. and 
lindley, L.J. ; lopes, L. J. dissenting in part. 

Woodley v. Metropolitan District By., 

distinguished. 

Thrussell v. Handyside (1888) 57 L. J. Q. B. 
347 : 20 Q. B. D. 359 ;. 58 L. T. 344 ; 52 J. P. 
279.— Q.B.D. 

Woodley v. Metropolitan District Ry., 

■inapplicable. 

Membery r. G. W. Ry. (1889) 58 L. J. Q. B. 
563 ; 14 App. Cas. 179 : 61 L. T. 566 : 38 W. li. 
145 ; 54 J. P. 244.— H.L. (E.)r 

Griffiths v. London and St. Katharine 
Docks, explained. 

Lloyd v. Woollatid (1902) 87 L. T. 73.— 

BRUCE, J. 

Wilson v. Glasgow Tramways and Omnibus 

Co. (1878) 5 Ot. of Sess. Cas. (4th series) 
981, not followed. 

Morgan V. London General Omnibus Co. (1884) 
53 L. J. Q. B. 352 ; 13 Q. B, D. 832 ; 51 L.T. 
213 ; 32 W. It. 759. -C.A. BRETT, M.R., BOWEN 
and FRY, L.JJ. 

3. Employers 1 Liability Act. 

Morgan v. London General Omnibus Co. 
(1884) 53 L. J. Q. B. 352 ; 13 Q. B. D. 832 ; 
51 L. T. 213 ; 32 W. R. 759.— C.A .followed. 
Cook v. North Metropolitan Tramway Co. 
(1887) 56 L. J. Q. B. 309 : 18 Q. B. D, 683 ; 56 
L. T. 448 ; 35 W. R. 577 ; 51 J. P. 630.— SMITH 
and GRANTHAM, JJ. 
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Morgan v. Lctadon General Omnibus Co, nix I 
Cook v. North Metropolitan* Tramway Co. 
(.s a/p?v/'), explained and applied. 

Lfimi r. CJ. N. Ilv. 0 rtHV> fio B. .1. Q. II. 210 ; 

I l«m J 1 Q. B. fin I : 04 B.f. 4IK : 55 ,1. P. 47o.- - 

POLLOCK, 14. and CHARLES. ,1. 

Morgan v. London General Omnibus Co., 
applied. r 

Bound r. Lawrence (1891) 01 B. 3. j\I. ('. 21 ; 

[ 1892 ) 1 Q. IB 220 ; 05 B. T 844 ; -In W\ It. 1 : 
r»«; ■ 3. I*. US. — c.a. esiiicr. am:., i-'itv and 

LOPES, L..LI. 

Morgan v. London General Omnibus Co,, 

discussed and applied. 

Hog. r. .Louth, 33. [1900] 2 Iv. ](. 71 l. Q.H.l>. 

Bound v. Lawrence (1801') fin B. 3.M. U.137 : 
04 B. T. ITU : 39 \V. Jt. 457; 55 J. P. 599.— 
(4 RA XT HAM and SMITH, J.I. ; rerersed, 01 L. ,1. 
J\I. (1. 21 ; [1892] l Q. B. 220 : 05 B. T. 844 : 40 
W. H. 1 ; 50 3f. P. us. — a. a. hshhr. iw.ir., fry 
illld LOPES. L..L1. 

Marrow v. nimby and Broughton Moor 
Coal Co. (1898) 07 B. J. Q. I*. U7<> ; [ ISOS] 

2 q. 11. 5SS ; 79 L. T. 007. — C.A.. followed. 
Kit /pat rick r. Kvans { 19<>2) 71 B. «I. K.B. 202 ; 
[1902] 1 K. It. 505: sfi B. T. Ill : 50 \V. It. 
200. — (.’.A. (JOLLIN.S. M.K.. UOMEKUlld M AT 1 1 MW, 

: iiffiniiiu//(UM\)7() K.liJ&S : [1901 ] 

I K.n.-.'li; SI 1 (. T. 288 : lit \\\ It. \vn,r,s i 
and (HIANNKLL. .M. 

Moyle v. Jenkins (Issl) 51 L. 3. (f B. 112; 

S q. B. D. Jlfi: Hu W. It. 824. — ftiiovu. 
l.ol’KS ami How EX, J.J,, referred to. 

Keen r. Mllhvall Dock (’o. (1882) 51 B. 3. Q. B. 
277 ; 8 Q. B. I). 482; 40 L. T. 472: 30 W. It. 
503. — C.A. CO LERI DO K. <M.. IiliRTT and HOOKER, 
L..LI. 

Keen v. Millwall Dock Co., distinguished. 
Pre.vidi r. Untfi (1888)58 B. T. 702: 30 W. It. 
070; 52 3. 1\ 010. — CAVE mid smith, ;u. 

Wright v. Wallis (1887) 3 Times L. It. 770. 
— o. A d ist inp a is tied. 

Kellard r. Hooke ( 1888) 57 B. J. Q. It. 500 ; 21 
if li. U. 307 ; 37 W. It. 875 ; 52 .J. P. S2U.—O.A. 
ICS 11 ICR, AI.R.. LlNDTfEY illld HOWHK, L..LJ. 

Shaffers v. General Steam Navigation Co. 

< J 888) 52 B. A. Q. B. 200; 10 q. B. 11.350 : 
48 B. T. 22S ; 31 W. It. 050 ; 17 J. ]\ 327. 
— MAN I STY and MATH EW, ,7,1.. explained 
and distinguished. 

Osborne r. Jackson (18X3) II q. It. D. 010: 
■IS B. T. 042. — DENM AN and HAWKINS, ,1,1. 


Millward v. Midland By. (1 88 1) 54 L. ,1. Q. It. 
202; 11 Q, It. D. OS: 52 B. T. 255 ; 33 
W. It. 300. — MATH KW and DAY. .1,1., dis- 
tinguished. 

Kelhird v. Hooke (1887) 10 Q. B. J). 585. — o.ju>. 
(a dinned C.A., supra ) : Snowden r. Bavnos (1800) 
24 q. it. i). 508 ; 38 W. it. 558 .— q.b.P. ( ’affirmed , 
50 Ij. ,3. Q. It. 325 ; 38 \Y. H. 744.— C.A.)! 


Howard v. Bennett (1888) 58 L. J. Q. B. 
129 ; 00 L. T. 152.— COLERIDGE, C.J. and 
MANISTY, J., eonsidered. 

Wild «r. Waygood (1802) (13 L, J. Q. B. 301 : 

^ 1 Q. B. 783 ; 00 L. T. 300 ; 40 W. It. 501 j 
389. — C.A. LORD IIEKSCUKLL, L1XDLJB1 


and KAY, L..M.; re rend /ff/ (1801*1 05 I-. 7 1 ( > : 

50 ,1. P. 100. — MATHEW mid SMITH. ,U. 

McCord r. Cammell ( 1 804) 50 ,1. P. 2 ! 5 r. a . 
JCSl licit. AM?, and LOIMCS, L.,1. ; Uli'inv. dintent 
intf ; re rented. (1805)05 B. ,1. ( t l. B. 2oi* : | 1 S00 ‘ 
A. U. 57 : 73 B. r l\ 031 : fio ,1. P. ISM. - u.L. ( ic.)! 
IiORDS II ADSIIM KY. L.O., WATSON, MlCltSOlI IClii,. 
MAONAOHTEX, AlOItliJS. SHAM) and OAV1CY. 

Britton v. Great Western Cotton Co. ( is 72 } 
41 B. A. Kx. 00 : B. It. 7 Kx. I3M : 27 
L. 1'. 125 : 20 \Y. It. 7)25. ox., applied. 
Thomas r. (^uarlerniaine ( 1880) 55 B. .1. q. B. 
130: 17 Q. IS. D. -Il l, 117; 55 B. T. 30M : 
31 W. It. 7-11. WILLS and (• It A NTH AAI. ,LJ. : 
a dinned <LA. {infra). 

McGiffin v. Palmer's Shipbuilding Co. (1882) 
52 L. J. Q. B. 25 ; In B. I). 5 ; 47 L. T. 
340: 31 W. It. 118: 47 J. P. 70 .— fiicld 
and STEPHEN. J.I.. applied. 

Pegram r. Dixon (1880) 55 B. A. q. It. 4 17 : 

51 A. P. 108. — WILLS illld O RANT HAM. 
Willetts Watt (1802) 01 B. A. Q. B. 540; 
[1802] 2 Q. P>. 02 ; 00 J,. T. 185. 818 ; 4o W. it. 
237, 107 : 503. P. 500. 772.— H AWKlSssmd WILLS. 
,M. ; a dinned irif/i variation- (LA. ICSHICR. m.i:., 
FRY illld LOPICS, L..LL 

Heske v. Samuelson( 1883) 53 B.3. <,». It. 45 : 
12Q.lt. I). 30; 40 B. T. 474.— COLKRIDO K. 
(L,i . and st ICR n icn, ,j.. approved and 
followed. 

Pripps v. Judge (1884) 13 if B. i). 583; 53 
Ij. A. q. B. 517:51 B. T. 182 : 33 W. It. 35 ; 40 

A. P. 1 00. — o.A. liliETT. Al.it.. lioWEN and i-’itN , 
L.tLI. 

HiifCTT. m. it. — I am of opinion that that wji" 
a right decision, mid governs tin* presmit ease. 
— p. 585. 

Heske v. Samuelson. applied. 

Paley r. (iarnelt: (1885) 10 (,). B. I). 52 : 31 
W. It. 205: 50 3. P. 100.— MATHHW and smith. 
J.r. 

Heske v. Samuelson and Cripps v. Judge 
{supra}, applied. 

We hi in /*. Balhird ( 1880) 55 B. 3. (). P,. 305 : 
17 <). B. D. 122 : 51 B. T. 52,2 : 31 \V. II. 155. ■ 
MATHEW and SMITH, n,i. r 

Heske v. Samuelson and Cripps v. Judge. 
explained. 

Thomas r. (^uariennainc (1887) IS i). B. D. 
(>85 ; 50 B. 3. If B. HlO; 57 B. T. 537 : 35 \V. It, 
555: 51 3. P. 510.— fflWM g WS VKX mn! FRY, U.m. ; 
ICS HE It, M.l{. dissent! /Iff. 

fry, L.J. — I will only observe that neither the 
ease of Heske v. .Samuelson nor I hat- of Cripps v, 
Jndi/e appears to me to have attempted to lay 
down an exhaustive definition of what isn defeet 
within the Act; they only held Hint the.ro is a 
defect when a machine is unfit for its purpose. 
— p. 703. 

Heske v. Samuelson and Cripps v. Judge. 

distini/ disked. 

Walsh v. Whitelev (1888) 57 B. 3. ( f IB 580 ; 
21 Q. V>. 1). 371 ; 30 W. H. 870: 53 J. I». 38.— 
C.A. LIXDLEY and LOPES, L.JJ. : ESHER. M.li. 
dissenting. 

Heske v. Samuelson, prineiple applied. 
Morgan r. Hutchins (1890) 59 L. J. Q. B. 197 ; 
38 W. It. 412. — CO LERI DO 1C, C..l..iUi<] ESHER. jVl.R. 
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Weblin v. Ballard (1880) 55 L. J. Q. B. 895 ; 
17 Q. B. D. 322 ; 54 L. T. 532 ; 84 W. B. 
455 .— mathew and smith, jj., doubted. 

Thomas v. Q.nartermaine (18S7) 56 L. j. Q. B. 
340 : 18 Q. B. B. 685 ; 57 L. T. 537 : 35 W. B. 
555 ; 51 J. P. 51 6. — C.A. BOWEN and pet. l. JJ. ; 
ESHER, m.e. dissenting. 

Weblin v. Ballard, distinguished. 

Walsh v. Whiteley (1S8S) 57 L. J. Q. 13. 5S6 ; 
21 Q. B. B. 371 ; 36 W. R. 876 ; 53 J. P. 38.— 
C.A. LINDLET and LOPES, L .JJ.; ESHEE. 'M.E. 
dissenting . 

Walsh y. Whiteley, explained. 

Morgan v. Hutchins (1800) 59 L. J. Q. B. 
197 ; 38 W. B. 412.— COLERIDGE, c.J. and 
ESHEE. M.E. 

Willetts y. Watt (1892) 61 L. J. Q. B. 540; 
[1892] 2 Q. B. 92 : 66 L. T. 818 ; 40 W. B. 
497 ; 56 J. P. 772.— c.A. ESHEE, M.R., 
FEY and LOPES, L.JJ. ; affirming with 
variation 66 L. T. 185 ; 40 W. B. 237 ; 
56 J. P. 599. — hawkins and wills, JJ., 
distinguished. 

Tate v. Latham (1897) 66 L. J. Q. B. 349 ; 
[1897] 1 Q. B. 502 ; 76 L. T. 336 ; 45 W. R. 400. 
— C.A. ESHER, M.E. and CHITTY, L.J. ; affirming 
WEIGHT and BRUCE, JJ. 

WEIGHT, J. — The judgment in Willetts v. 
Watt has caused the only" difficulty that 1 have 
felt, but I think there is a clear distinction 
between that case and this. In that case the 
catchpit was left uncovered, but it was properly 
so left in carrying on business, and the negligence 
consisted not in leaving it uncovered, but in not j 
giving warning. JVith regard to the expression 
attributed to Lord Justice Fry in the report of 
the case in the Law Beports, to the effect that 
the defect must be chronic, I observe that in the 
Law Journal Beports the expression attributed 
to him is “ somewhat chronic," and I think there 
was enough here to satisfy the latter description. 
— p. 351. 

Thomas v. Quartermaine (1887) 56 L. J. Q. B. 
340 ; 18 Q. B. B. 685 ; 57 L. T. 537 ; 35 
W. B. 555 ; 51 J. P. 516. — C.A., discussed. 

Baddeley Granville (1887) 56 L. J. Q. B. 
501 ; 19 Q. B. B. 423 ; 57 L. T. 268 : 36 W. B. 
63 ; 51 J. P. 822. 

wills, J., referring to the doctrine Volenti non 
fit injuria, said : But assuming its general applic- 
ability in the wid est sens e, it is sufficient in this 
case that the two judged who in Thomas y. Quarter - 
Maine formed the majority of the Court, thought 
that the maxim did not apply at all when the 
injury complained of arises from a direct breach 
of a stat utory obligation. It is true that the Master 
of the Bolls expressed a contrary opinion and! 
also that the observations of Bowen and Fry, j 
L.JJ. were not necessary for the decision, and 
therefore not a binding authority on us. Yet it 
is a deliberate expression of opinion by two 
judges of the Court of Appeal in a case in which, 
as is well known, the judgment was long in 
suspense. Therefore I am disposed to follow that 
opinion. — p. 502. 

GRANTHAM, J. to the same effect. 

* 

Thomas v. Quartermaine, distinguished . 

Yarmouth v. France (18S7) 57 L. J. Q. B. 7 ; 
19 Q. B. B. 647; 36 W. B. 281.— ESHER, M.E. 


and LINDLET, L.J. ; lopes. oL.J. dissenting in 
part. ? . 

LINDLET, L.J. — The principles laid down in 
that case are, no doubt, to be accepted and 
followed ; and, if I may say so, I entirely concur * 
in them, but it is not in my opinion correct to 
regard that case as conclusive on this one. The 
facts there and the facts here are materially 
different. Under these circumstances the ques- 
tion is whether the plaintiff with knowledge and 
appreciation of both the risk and the danger, 
voluntarily took the risk upon himself. The 
plaintiff was not engaged to drive vicious horses ; 
and the conversation with the foreman, though 
not evidence against the defendant of any 
promise by him to take the risk, is in my opinion 
admissible to explain the conduct of the plaintiff, 
and to rebut the inference that he voluntarily 
took the risk upon himself. — pp. 12, 13. 

Thomas v. Quartermaine, dictum applied. 
Evans v. M. S. & L. By. (1887) 57 L. J. Ch. 
153 ; 36 Ch. B. 626 ; 57 L. T. 194 ; 36 \V. B. 
328.— KEKEWICH, J. 

Thomas v. Quartermaine, distinguished . 
Yarmouth v. France, observations applied. 
Thrussell v. Handyside (1888) 57 L. J. Q. B. 
347 ; 20 Q. B. B. 359 ; 58 L. T. 344 : 52 J. P. 
279. — hawkins and gkantham, jj. 

Thomas v. Quartermaine and Yarmouth v. 
France, distinguished. 

Walsh v. Whiteley (1888) 57 L. J. Q. B. 5S6 ; 
21 Q. B. B. 371 ; 36 W. B. 876 ; 53 J. P. 38.— 
C.A. LINDLEY and LOPES, L.JJ.; ESHER, M.E, 
dissenting. „ 

Thomas v. Quartermaine and Yarmouth v. 
France, followed. 

Osborne v. L. & N. W. Bv. (1S8S) 57 
L. J. Q. B. 618 ; 21 Q. B. D. 220 : 59 L. T. 
227 ; 36 W. B. 809 ; 52 J. P. 806.— wills and 

GRANTHAM, JJ. 

Thomas v. Quartermaine, commented upon. 
Church r. Appleby (1888) 58 L. J. Q. B. 
144; 60 L. T. 542.— COLERIDGE, O.J. and 

MANISTY, J. 

Thomas v. Quartermaine and Yarmouth v. 
France, considered and explained. 

Amos r. Buffy (1890) 6 Times L. B. 339. 
—C.A. 

Yarmouth v. France, explained. 

Hunt v. G. 28T. By. (1891) 60 L. J. Q. B. 216 ; 
[1891] 1 Q. B. 601 ; 64 L. T.418 ; 55 J. P. 47U. 
— pollock, b. and Charles, j. 

Thomas v. Quartermaine, discussed. 

Yarmouth v. France, considered. 

Approved , Smith v. Baker (1S91) 60 L. J. 
Q. B. 683; [1891] c - 325 5 03 L. T. 
467 ; 40 W. E. 392 ; 55 J. P. 660.— H.L. (E.). 
LORDS HALSBURY, L.C., BRAMWELL, WATSON, 
HERSCHELL and MORRIS. 

Thomas v. Quartermaine. See GO & 61 Viet, 
c. 37, s. 1. 

Yarmouth v. France, distinguished. 

London and Eastern Counties Loan and Bis- 
count Co. v. Creasy (1897) 66 L. J. Q. B* 503 ; 



1.725 


MASTER AND SERVANT. 


1720 


[1897] 1 Q. 11. 7(i« * 7l! L. T. 012 ; 13 W. It. 497. 
— C.A. ESIiER, M.R., SMITH and OHKTTY, L.JJ. 

Yarmouth v. France, dixtingnixlu y7. 

Iteg. r. Louth 4J. [1900] 2 lr. R. 714. — Q.B.D. 

Yarmouth v. France, referred to. 

Thompson r. City Glass Bottle Co. (1901) 70 
L. .1. K. B. 817 : [1 m | 2 K. B. 4X3 : X5 L. T. 
27.1.-— It! [> LEV ami RKUIAM, JJ. ; rrrrrsrd, ( 1901) 
71 L. 4. K. B. 1 45 ; [1002] I 1\. B. 288: 8.7 
L. T. «I<5 1 . — <\A. COLLINS. M.1L. STIRLING and 
MATH 13 W, L.JJ. 

Yarmouth v. France, diet inn row wonted on. 
Corbett v. Pearce (1004) 78 L. J. K. B. 885 : 
[I0U1] 2 K. B. ‘122 ; 00 L. T. 781 ; 08 J. P. 887 : 
20 T. L. K. 472. — AL VERST ONE, C.J., WILLS and 
CH ANN ELL, JJ. 

Smith v. Baker (1891) 00 L. J. Q. B. 088 : 
[1X91] A. C. 825 : 05 L. T. 407 ; 40 W. R. 
292 : 55 ,f. P. 000. — H.L. (E.). di 'xctu wed 
and foil oired . 

Williams r. Birmingham Battery and Metal 
Go. (1X99) OX L. J. Q. 11. 91 X : [1899] 2 Q. B. 
88 X ; XI L. T. 02 : -17 \V. R. OSo, — c.a. SMITH, 
WILLIAMS and ROM Eli, I..JJ. 

Smith v. Baker. ohxer rations applied . 

Lloyd r. Wo* illand (1902) 87 L. T. 73. — <ilU7GE, J. 

Griffiths v. Dudley (Earl) (1882) 51 L. J. Q. B. 
543 : 9 Q. B. L). 357 ; 47 L. T. 10 : 30 W. R. 
797 : 40 J. P. 711.— FTELD arid CAVE, jj. Hue 
00 Ac 01 Viet. c. 37, s. 3(1). 


4. Workmen's Compensation Act. 

Hensey v. White (1&99) 09 L. J. Q. B. 

I XX ; [1900] ] Q. B. 481 ; XI L. T. 

707 ; 48 \V. R. 257 ; 03 J. P. 804.— C.A.. 

applied . 

Lloyd v. Sugg & Co. (1X99) 09 L. J. Q. B. 

190 : [1900 J 1 Q. B. 4X1 ; 81 L. T. 70S ; 

4X* \\\ R. 257. — G.A., dixtinf/i/ixhed. 

Walker r. la' Hash: ill Co. (1899) 09 L. *J. Q. B. 
192 ; [191.10] 1 Q. B. 4X1 ; 81 L. T.709 ; 48 W. li. 
257 : 04 J. P. 85. — C.A. SMITH, COLLINS aild 
V AUCHAN W1LLTAM& L.JJ. 

a. l. smith, l.j. — This Court has already in 
two euses — flenxey v. White and Lloyd v. Suyy 
ft Ok — considered the meaning of ’ the word 
*’ accident ” in sect. 1 of this Act. In the 
former it, was held that there had not, in 
the latter that there had, been an accident. 
Those eases stand one on each side of the divid- 
ing line. In ./fennei/ v. White the workman was 
suffering from inherent internal weakness. He 
was starting the flywheel of an Otto gas engine 
in the ordinary course of his employment, when 
by reason of his internal weakness lie ruptured a 
blood-vessel. The Court held there was no 
accident, for there was nothing fortuitous which 
intervened. . . . In Lhn/d v. Smjtj ft Co . the 
iujured workman was holding on an anvil a bar, 
the headof which had to be battened by another 
workman with a hammer. The latter by a mis- 
hit struck the bar itself instead of the head, and 
thereby jarred the hand of the injured workman. 
There the mis-hit was unexpected and an acci- 
dent. But in this case there was nothing 
fortuitous,— pp. 192, 193. 


Hensey v. White; Lloyd v. Sugg & Co.; and 
Walker v. Lilleshall Coal Co., applied. 
Timmins r. Leeds Forge Co. (I9oo) S3 L. T 

12n. — C.A. SMITH, WILLIAMS and KOA1HK. L.JJ. 

Hensey v. White; Lloyd v. Sugg & Co.; 
Walker y. Lilleshall Coal Co. ; and 
Timmins v. Leeds Forge Co., referred to. 
Roper r. Greenwood (1900) S3 L. T. 471. — c.A. 
SMITH. M.1L. COLLI NS and STIRLING. L.JJ. 

Hensey v. White ; Lloyd v. Sugg ; am l Walker 
v. Lilleshall Coal Co., disapproved . 

Fenton y. Tliorlev (1908) 72 L. 4. K. B. 7X7 : 
[1908] A. C. 413 : 89 L. T. 31 1 ; 52 W. B. Si.— 
H.L. (E.). 

Stewart v. Wilson’s and Clyde Coal Co. 

(1902) 5 Fraser, 120. — CT. of sess., 

appro red. 

Fenton r. Thorley (19u3).— H.L. (e.) {pit pm'). 

Lowe v. Pearson (1X98) OS L. J. Q. B. 122 : 
T 1X99] 1 Q. B. 201 : 79 L. T. 05 1; 4 7 
\V. It. 193. — C.A.. approved. 
lteos r. Thomas (1X99) OX L. ,1. Q. B. 589 : 
[1X99 J 1 Q. B. 1015 ; 80 L. T. 57X': 47 W. It. 
504.— C.A, SMITH, COLLINS and ROM Hit. L..J.L 

Lowe v. Pearson, distinguished. 

Whitehead r. Render (1901) 70 L. ,1. K. li. 540 : 
[1901] 2 K. B. 48 : 84 L. T. 514 : 49 W. R. 502 : 
05 4. P. 403.— (J. A. SMITH, M.'IL. COLLINS and 
llOAIEIi. L.JJ. 

Powell v. Main Colliery Co. (1900) 09 L. 4. 
Q. B. 542 : [1900] 2 Q. B. 145 : 82 L. T. 310 ; 4S 
W. it. 584 : 04 4. P. 323.— C.A. smith and 
COLLINS. L.JJ. : HOME It, L.J. djpxentiw/ ; reversed. 
(1900) 09 U 4. (). B. 758 ; [ 1900] A.V. 300 : 83 
L. T. 85 ; 49 \Y. U. 49. — 1I.L. (E.). 

Wright v. Bagnall (1900) 09 L. 4. Q. B. 
551; [1900] 2 Q. B. 240; 82 L. T. 340 : 
48 W. It. 533: 04 4. P. 420.— o.A. 
dixt in f/uixhed. 

Randal! r. Hill’s Dry Docks and Kngineurims: 
Co. (1900) 09 L.J. Q. B. 554; [1900 J 2 Q. li. 
215 ; 82 L. T. 521 : 4S W. It. 530 : 04 4. P. 451. 
— C.A. SMITH. WILLIAMS and ROM EH, L.JJ. 

r 

Kendall v. Hill’s Dry Docks and Engineering 
Co., (iixenxxed. 

Oliver r. Nautilus Steam Shipping Go. (1903) 
72 L. 4. K. B. S57 ; [1903 1 2 K. B. 039; 89 
L. T. 318; 52 W. R. 200; 9 Asp. M. 0. 430. 

Oliver v. Nautilus Steam Shipping Co., 

distinguished . 

Mulligan V. Dick (19n3) 0 F. 120.— cr. nr 

SESS. 

Petrie v. Weir (1900) 2 F. loll.- -cr. or 
SESS. (SC.), d for tinned. 

Law r. Graham (1901) 70 L. 4. K. B. 008; 
[1901] 2 K. B. 327: 84 L. T. 599: 49 W. I£. 
022 ; 05 J. P. 501.— LOUD ALVKRSTONE, C. J. and 
L A WHANG E, J. 

Law y. Graham, distinguished. 

Hoare r. Truman, Han bury, Buxton 4c Co. 
(1902) 71 L. J. K. B. 380: 80 L. T. 417; 50 
W. It. 396 ; 06 J. P. 342. — LORD ALVKRSTONE. C.J.. 
DARLING and CHANNJsJLL, JJ t 
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Powell v. Brown ( 1 89, s ) os L. ,1. q>. I’,, loj ; 
[1899] i Q, U. ir>7 ; 79 L. T.' 631 ; 47 
\V\ U. 145. — c.A., foil-weed. 

Lowih r. Ibbotson (IN99) 08 JL. J. Q. B. 105 ; 
[1899 J 1 <). B. 1003; so Ij. T. 311 : 17 W. It. 
500. — C.A. SMITH, COLLINS illld ROMER, L.JJ. 

Powell v. Brown and Lowtli v. Ibbotson 

(ft upra), tu nut i tiered. 

Chambers r. Whitehaven Harbour Commis- 
sioners (1800) OS L. J. Q. B. 740 ; [1S00] 2 Q. B. 
132 ; SO L. T. 5S0 : 47 W. It. 533. — c.A. smith. 
WILLIAMS and ROMER. L.J.J. 

Powell v. Brown, referred in. 

Hall r. Snowden, Hubbard & Co. (1809) OS 
L. J. Q. B. 045 ; [1899] 2 Q. B. 130 : 80 L. T. 
554 ; 47 AY. 11. 480. — C.A. SMTTH, COLLINS and 
WILLIAMS. L.JJ. 

Powell v. Brown and Lowth v. Ibbotson, 

appro red. 

Keun r. Miller (1 900) 09 L. J. Q. B. 439 ; [1900] 
1 Q. B. 7SS ; S2 L. T. 2S4 ; 48 \V. U. 369 ; 04 
J. P. 350. — SMITH, COLLINS and HOMER. 
L.JJ. 

Chambers v. Whitehaven Harbour Commis- 
sioners (1899) OS L. J. Q. B. 740 ; L1899] 
2 Q. B. 182 : 80 L. T. 580 ; 47 \\\ E. 533. 
— C.A distingu idled. 

Middlemiss /*. Berwickshire County Council 
(1900) 2 F. 392.-- -CT. OF SBSS. 

Chambers v. Whitehaven Harbour Com- 
missioners, appeared. 

Form r. Miller (1900). — c.A. (supra). 

Chambers v. Whitehaven Harbour Commis- 
sioners and Middlemiss v. Berwickshire 
County Council, rotuidered. 

Atkinson v. Lumb (1903) 72 L. J. K. P>. 400 : 
[1903] 1 K. B. SOI ; 88 L. T. 789 ; 51 \\\ K.‘ 
510 ; 07 ,J. B. 114. —C.A. 

Penn v. Miller, referred to. 

Turnbull r. Lambtou Collieries Co. (1900) 82 
L. T. 589 : 04 J . P. 404. — c.A. SM mr, WILLIAMS 
and romer, L.JJ. 

• 

Hall v. Snowden, Hubbard & Co. (1899) 08 
li. .1. <>. B. 045 ; [1899] 2 Q. B. 13(5; 
80 L. T. 554 ; 47 W. B. 486.— C.A., 
commented on. 

Bruce v. Henry (1900) 2 F. 717. — CT. of 
SF.SS. - 

loud president. — In I/all v. Snowden, Hub- 
bard »V* lb., the Court held that the provision as 
to giving notice of accidents (sect. 18) does not 
apply unless and until an accident lias occurred 
“in” a factory (in the statutory sense), and that 
if the accident only occurred “about” a factory, 
that provision does not apply. ... I entertain 
considerable doubt as to whether the views 
expressed in that ease in regard to sect. 18 are 
correct, seeing that, although the obligation to 
give the notice only arises when the accident 
happens the more natural construction would 
seem to me to be that the statutory requirement 
applies to the place throughout. 1 should, how- 
ever, hesitate to dissent from the view expressed 
by a Court of co-ordinate jurisdiction, which has 
had such largo experience of cases under the Act 
of 1897 as the C. A., by which Hall v. Snowden, 


Hubbard ,)'■ Co., was decided, ho* had, unless this 
was necessary k>r the decision of (.he case under 
consideration, and I therefore prefer to rest my 
judgment upon the other grounds before and after 
stated. — p. 721. 

Hall v. Snowden, disapproved. 

Strain /*. Sloan (1901) 3 F. 603. — CT. of SESS. 
(SC.). » 

Hall v. Snowden, held overruled. 

Barrett v. Kemp (1904) 73 L. J. K. B. 138 : 
[19U4] 1 K. B. 517: 90 L. T. 305; 52 W. R. 
257 ; 68 J. P. 196 ; 20 T. L. E. 162.— C.A. 

Haddock v. Humphrey (1900) 69 L. J. Q. B. 
327 : [1900] 1 Q. B. 609 ; 82 L. T. 72 ; 48 
W. R. 292 ; 64 J. P. 86.— C.A. RIGBY, L.J., 
dissenting, disti ngu ished. 

Kenny r. Harrison (1902) 71 L. J. K. B. 7S3 ; 
[1902] 2 K. B. 168; 87 L. T. 318.— C.A. 
COLLINS. M.R., MATHEW and HARIJY, L.JJ. 

» 

Flowers v. Chambers (1S99) 68 L. J. Q. B. 
648: [1899] 2 Q. B. 142 ; 80 L. T. 834; 
47 W. li. 513. — C.A., applied. 

Hennessey r. McCabe (1899) 69 L. J. Q. B. 
173 : [1900] 1 Q. B. 491 ; 81 L. T. 575 ; 48 W. R. 
231 ; 64 J. T. 4. — C.A, smith. COLLINS and 
WILLIAMS, L.JJ. 

Hennessey v. McCabe, followed. 

Spencer v. Livett (1900) 69 L. J. Q. B. 338 : 
[1900] 1 Q. B. 498 ; 82 L. T. 75 : 48 W. R. 823 ; 
64 J. P. 196 ; 16 Times L. R. 105. — C.A. SMITH, 
collins and romer, l.jj. 

Flowers v. Chambers, followed. 

Spencer v. livett (supra), commented on. 
Low Abernethy (1900) 2 F. 722.— CT. OF 
SESS. 

lord president. — It may be a question 
whether the words defining “ship-building 
yards ” in Part Two of the Fourth Schedule to 
the [Factory and Workshop] Act of 1878, although 
expressed alternatively, do not require that the 
place shall be one in which ships are built, as 
well as finished or repaired, — in short, a ship- 
building yard in the proper sense. In Spencer v. 
Livett and others, Romer, L.J. said with regard 
to the definition of ship-building yard in question, 
that, “in his opinion, the legislature contemplated 
premises where the business of making, finishing 
and repairing ships was carried on.” — p. 725. 

Flowers v. Chambers, disapproved . 

Merrill v. Wilson (1900) 70 L. J. K. B. 97 ; 
[1901] 1 K. B.35; 83 L. T. 490 ; 49 W. R. 
161 ; 65 J. P. 53. — C.A., approved. 

Eaine r. Jobson (1901) 70 L. J. K. B. 771 ; 
[1901] A. C. 404 ; 85 L. T. 141 ; 49 W. R. 705. 
— H.L. (E.). 

Flowers v. Chambers, -not followed. 

Raine v. Jobson (supra), followed. 

Cattermole r. Atlantic Transport Co. (1901) 
71 L. J. K. B. 173 ; [1902] 1 K. B. 204 ; 85 
L. T. 513; 50 W. R. 129; 66 J. P. 4.— C.A. 
CQLLINS, M.R., STIRLING and MATHEW, L.JJ. 

Raine v. Jobson, explained. 

Barrett i\ Kemp (1904) 73 L. J. K. B. 138 ; 
[1904] 1 K. B. 517 ; 90 L. T. 305 ; 52 W. R. 
257 ; 68 J. P. 196 : 20 T- L. R. 162,— c\A, 
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Griffin v. Ho*ilde.r Line (19oi) 73 L. -I. K. J’>. 
202; [1001] 1 K. B. 510 ,-*90 L. T. 112; 
52 W. It. 323 ; GS J. P. 213 ; 20 T. L. R. 
255. — C.A tfbV? nr/vi shed. 

Owens r. Campbell (1904) 73 L. J. T\. B. 031 ; 
j 1904] 2 K. B. GO ; 90 L. T. 311 : 52 W. IS. IS! ; 
GS ,1. P. 410 : 20 T. L. 1L 459.- C.A. 

Woodham v, Atlantic Transport Co. (1898) 
79 L. r i\ 39 . j. — (.’.A ..followed. 

Lawson r. Atlantic Transport Co. (190U) 82 
L. T. 77. — ( A. SMITH, COM. INS nil«l KO.VI ML 
L.JJ. 

Burns v. N. B. By. (1900) 2 F. G29. — coCRT 
OF SKSS. (.80.), not followed. 

Pearce v, L. & S. W. Ry. (1900) 09 L. J. 
Q. B. 083 ; [1900] 2 Q. I*. 100; 82 L. T. 
4S7 ; 4-8 W. B. 599. — C.A.. up peered. 
Dundee and Arbroath Joint Ity. r. Carlin 
(19ul) 3 F. 843. — COURT OF SESS. (SO.). 

Pearce v. & S. W. Ry., ref erred to. 

Writrlev r. Oaeley and Wright (1901) 70 
L. ,1. K. B. 538 : [1901] 1 K. B. 780 ; 84 L. T. 
415; 49 W. 11. 172: G5 ,1. P. 372. — C.A. 
SMITH, M.IL. COLLINS and KOMliH, L.JJ. ; 
ft (finned, now. Wriglev r. Whittaker (1902) 71 
L J. K. 15. GOO: [1902] A. C. 299; 8G L. T. 
775; 50 W. It. G5G ; GO A. 1*. 120. — ILL. (E.). 

Francis v. Turner (1899) G9 L. J* Q. 15. 182 : 
[1900] 1 Q. It. 478; 81 L. T. 770; 48 
W. It. 228 ; 04 J. B. 53. — C.A ..jtpprnred. j 
Wrigley /*. Whittaker (1902). — h.l. (k.) j 
(xH/trtO. 

Wood v. Walsh (1899) tfS L. J. Q. B. 492; 
[1899 1 1 Q. 15. 1009: 80 L. T. 345; 
47 W. R. 504:153 J. P. 212.— C.A., 
considered . 

Mason /*. Dean (1900) 09 L. J. Q. B. 358; 
[J900] 1 Q. 15. 770 ; 82 L. T. 139 ; 48 W. It. 353 ; 
04 J. B. 244.— C.A. SM ITU. COLLINS and ROM EIL 
L.JJ. 

Wood v. Walsh, eon, shirred . 

Hoddimdt r . Newton, Chambers & < h>- (1900) 
70 ! j. J. Q. B. 150 ; [1901] A. C. 49 ? 84 L. T. 

1 ; 49 \V. U. 880. — ILL. (M. ). LORDS SHANI) 
ami LINDLEY dismdimj. 


Hoddinott \. Newton, Chambers & Co.. 
discussed. 

Maude r. Brook (1900) G9 L. J. 0. B. 322 ; 
[1900] 1 Q. Ii. 575 ; 82 L. T. 39 ; 48 W. R. 290 ; 
G4 3. P. 181. — C.A. SMITH Mid lilGRY. L.JJ. ; 
cm, LINS. L..I. dissent) tiff. 

Hoddinott v. Newton. Chambers & Co., 

considered. 

Voazev r. ('heath* (1901 j 71 L. ,). K. B. 2 52 : 
[1902] 1 K. B. 494 ; 85 L. T. 571 : 30 \\ . 1L 
203 ; GG .1. B. 389.* -c.A., and see .Marshall e. 
Rudeiorfb (1902) 71 L. .1. K. B. 781 : ; 1902 j 2 
K. B. 175: 80 L. T. 752: 50 \V. It. 590: GG 
J. P. 027.— C.A. 

Hoddinott v. Newton. Chambers & Co. ; 
Veazey v. Cheatle and Marshall v. Rude- 
forth, considered . 

Elvin r. Woodward (1908) 72 L. J. K. B>. 4 GS ; 
[1903] 1 K. P». 838 ; 88 L. f. 07 1 ; 51 W. It. 518 : 
G7 J. B. 413. — C.A. 

Maude v. Brook (1900) 09 L. J. Q. 15. 322 : 
[1900] 1 Q. B. 575: 82 J,. 'I'. 39; 48 
\V. It. 290: G4 .J. l\ IS] —c.A. smith 

and RIGJiY. L.JJ. : COLLINS. L.J. d i ssr ti- 
tle nfe. discussed. 

For" a so n r. Uremi (1900) 70 L. J. Q. B. 21 ; 
[1901] 1 Q. P. 25 : S3' L. T. 4G1 : 49 W. It. 105 : 
01 ,J. B. 819. — C.A. SMITH. 1M.1L, COLLINS and 
STIRLING. L.JJ. 

Maude v. Brook ; Ferguson v. Green, and 
Billings v. Holloway (1898) 08 L. .1. (». B. 
10 ; [1899] 1 (). B. 7u ; 79 L. T. 890 ; 17 
W. It. 105. — C.A., considered. 

Hoddinott r. Newton, Clfnmbers & Co. (lt)oo) 
70 L. J. Q. 15. 150 : [1901 ) A. C. 49 ; 84 L. T. 1 : 
49 W. It. 380.— ii. l. (i-:.). lords siiAND and 
I lindlmy dissent in <j. 


Mason v. Dean (1900) 09 L. A. (). B. 358 ; 
[1900] 1 Q. 15. 770: 82 L. T. 139; 
48 \V. H. 353: 04 .1. B. 214.— C.A., 

distiiUfiii sited. 

Cass r. Butler (1 900) 09 L.A.Q. B.3G2 : ;i9oo| 
J Q. B. 777 ; 82 L. f. 182: 18 W. It. 309: 01 
J. I*. 201. — C.A. SMITH. COLLl.ts Ulltl ROM MR. 
L.JJ. 


Wood v. Walsh, no l on per law. | Cass v. Butler, orerruled. 

Dredge r. Conway, Jones & (Jo. (1901) 70 j Cooper r. Wright (1902) 71 L. J. K. B. 042: 
L. J. K. 15. 494 : [3901] 2 K. 15. 42 : 84 L T. | [1902 I A. C. 302 ; 80 L. T. 770; 51 W. It. 12.— 


315 ; 19 W. R. 518. — c.A. SMITH. M.1L, ROM IS It 
and COLLINS, L.JJ. 


! [1902 

' ILL. (li.). LORDS Bimil^’ON and RoRlSKTSO-N, 
dissent intj. 


Wood v. Walsh, dissented from. 

Reddy /•. Broderi<*k (1901) [1901] 2 Ir. It. 328. 
— C.A. ‘ 


Cooper v, Wright, followed. 

Topping r. Rhind (1904) 0 F. 000. — CT. (»F 
SKSS. 


Wood v. Walsh, ran side red. 

VeaKi.w e. Chat tic (1901) 71 L. J. K. B. 252 ; 
[1902] J Tv. It. 494 : 85 L. T.574 ; 50 W. R. 203 : 
00 A. B. 389.— C.A. COLLINS, M.R., STIRLING 
and MATHEW. L.JJ. 

Hoddinott v. Newton, Chambers & Co. (1899) 
68 L. J. Q. Ii. 495 ; [1899] 1 Q. B. 1018 ; 
80 L. T. 558 ; 47 W. JR. 499.— C.A.. 
reversed; (1900) 70 L. J. Q. B. 150: 
[1901] A. C. 49; 84 L. T. I ; 49 W. R. 
380. — H.L. (lO. 


Simmons v. White Brothers (1899) 08 L. J. 
Q. 15. 507 : [1899] 1 Q. B. 1005 ; SO 1,. T. 
344 : 47 \Y. K. 513.— c.A.. appeared. 

Main Colliery Co. r. Davies (1900) 09 L. J. 
Q. B. 755 ; [1900] A. C. 358; 83 L. T. 83 : 05 
J. P. 20.— H.L. (E.). [The above ease approved 
by Lord Shond.] 

Main Colliery Co. v. Davies, considered. 
Howells r. Vivian A: Son (1901) 85 L. T. 529. 
— C.A. COLLTNS, M.R.. STIRLING and MATHEW. 
L.JJ. 
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Irons v. Davis and Timmins (is'.i'i) (IS L .1 
Q. B. 673 ; [J81I9] 2 Q. B. 330 ; SO L. T. 
673 ; 47 W. K. 616. — c.A.: and Chandler 
v. Smith flfWl) 68 L. J. Q. B. 909 : riS99l 
2 Q. B. ->00 : 8T L. T. 317 : 17 W. E. 077. 
— O.A.. approved. 

Freeland r. lAIaefarlane (1900) 2 F. 832.— c r r\ 
OF SESS. LORI) PR LSI Dr: NT. LORDS ADAM and 
M* LA RUN. 

Irons v. Davis and Timmins ami Chandler 
v. Smith, followed. 

Pomphrcy r. Bonflnvark Press (1000) 70 L. ,} 
g. B. 48 : [1001] 1 Q. B. SO : S3 L. T. -IOS.-c.a'. 
a. l. smith. Ai.it.. Collins and stirring. l.jj. 

Jones v. Ocean Coal Co. (1800) OS L. t j. 
Q. P>. 731 : [1800] 2 Q. B. 124; SO L. T. 
582 : 47 AV. li. 484. — O.A., followed. 

Giles r. Belfort l (1003) 72 L/j. K. B. 569 • 
[1003] 1 K. B. 843 ; 88 L. T. 754 ; 51 AV. li. (502 ; 
157 «T. V. 300. — C.A. 

Lysons v. Knowles (1 000) (50 L. J. Q. B. 440 : 
[1000] 1 Q. B. 780: 82 L. T. 180: 48 
W. li- 4 08 : (54 J. P. 202.— c.A. A. l. 
SMITH. COLLINS and HOMED, L.,JJ. 
{rrverned, infra'), followed . 

Stuart. r. Nixon (1000) (50 L. .1. Q. B. 598 : 
[1000] 2 Q. li. 05 : 82 L. T. 480; 48 W. H. 508. 
—C.A. COLIilNS, VAUGHAN WILLIAMS and 
ROMER, L.JJ. 

Stuart v. Nixon (10O0). overruled. 

Lysons r. Knowles (1900) 70 L. J. Q. B. 170 : 

[ 1901 ] A. C. 70 ; 84 J,. T. 05 ; 40 \V. li. (53(.i : 05 
3. P. 388.— II. L. (E.). LORDS HALS.BURY, L.C.. 
MACNACHT MX. SHAND, DAVEY, BRAMPTON and 
ROBERTSON : LORI* LIND LEY dhneniinq ; re- 
re vn In y (1000) 00 L. J. Q. B. 440; [1000] 1 Q. B. 
780 ; 82 L. T. 180 ; 48 W. li,. 408 ; 04 J. P. 292.— 
C.A. SMITH, COLLINS and ROMER, L..T.L 

Lysons v. Knowles and Stuart v. Nixon, 
adopted. 

Hal haway /*. Argus Printing Co. (1000) 70 
L. .1. K. II. 12 : [1001] 1 K. B. 0(5 : 83 L. T. 105 ; 
40 W. li. 113 : (>4 3. P. 804. — C.A. SMITH. M.R.. 
collins and Stirling*, l.j.l 

Lysons v # Knowles, applied. 

Ayres r. lluekcridgu (1001) 71 L. J. K. i>. 28 ; 

[ 1002] 1 K. P*. 57 : 85 L. T. 472 : 50 \\\ Ji. 115; 
(55 J. P. 804. — C.A. COLLINS. M.R., STIRLING 
and MATHEW, Jj.JJ. 

Lysons v. Knowles, followed. 

Peacock v. Niddri^-^nd Benhar Coal Co.. 4 F. 
443.— CT. OF SESS. (sc.), explained. 

Fleming v. Lochgclly Iron and Coal Co. (1002) 

4 F. 800.— CT. OF SESS. (SO.). 

Lysons v. Knowles, not applied. 

Giles v. Belford (1003) 72 L. J. K. B. 5(H); 
[1003] I K. B. 843: 88 L. T. 754; 51 AV.lt. 
692 : (57 J. P. 300.— C.A. 

Fleming v. Lochgelly Iron and Coal Co. 

(1002) 4 F. 800.— ct. OP SE ^..followed. 
Campbell r. Fife Coal Co. (1002) 5 F. 170. — 
CT. OF SESS. 

Ayres v. Buckeridge (1901) 71 L. J. K. B. 
28; [1902] 1 K. B. 57: 85 L. T. 472; 
50 AV. R. llo ; 65 J. V. 804.— C.A., 
not followed . 

Grewar r. Caledonian Ry. (1002) 4 F. 895. — 
CT. OF SESS. (SC.). 


Grewar Caledonian By? followed. 

M f Cne r. Barclay (1902) 4 F. 909. — CT. of 
SESS. (SC.). 

Edwards v. Godfrey (1890) 68 L. J. Q. 13. 
(*(30 [1890] 2 Q. B. 333; 80 L. T. 672 : 

47 AV. R. 551. — C.A., explained and limited. 
Rouse r. Dixon (1004) 73 L. .1. K. B. 002 : 

[1004] 2 K. B. 028 : 01 L. T AsC* : 08 .1. p. 400 ; 
20 T. L. LI. 553. 

Crossfield v. Tanian (1900) 00 L. J. Q. B. 
700; [1000] 2 Q. B. 020 ; 82 L. T. 813 ; 

48 \V. li. 000. — C.A., not applied. 

Shnrmnn r. Holliday (1903) 73 L. J. K. P>. 

170 : [1904] 1 K. P>. 235 : 00 L. T. 40 ; 08 J. P. 

1 51 : 20 T. L. R. 135.— c.A. 

Fagan v. Murdoch (1800) 1 F. 1170. — CT. of 
sess., doubted. 

Bevan v. Crawshay (1901) 71 L. J. K. B. 
40 ; [1002] 1 K. B. 25 ; Kj* L. T. 490 ; 50 
AA T . R. 08. — c.A ..followed. 

Hughes r. Summerlee and Mossend Iron and 
Steel Co. (10O3) 5 F. 784. — CT. OF SESS. 

Houghton v. Sutton Heath. &c., Colliery Co. 
(1900) 70 L. J. K. B. (51 ; [1901] 1 lv. B. 
03 : 83 L. T. 472 : 40 AV. It. 10(5 : 05 J. P. 
134. — C.A., approved. 

Abram *Ooal Co. r. Southern (1003) 72 L. J. 
K. B. 0)01 : [1003] A. C. 806 ; 80 L. T. 1U3. 

— H.L. (E.j. 

• 

Morton v. Woodward (1002) 71 L. J. K. P>. 
73(5 ; [1002] 2 K. B. 276; 86 L. T. 878. 

Ulna pproved. Steel v. Oakbank Oil Co. (1902) 

5 F. 244. — ct. of ness. ; Pumplierston Oil Co. 
v. Cavaney (1903) 5 F. 063. — ct. of sess. 

Steel v. Oakbank Oil Co., approved. 
Pumpherston Oil Co. r. Cavaney (1003) 5 F. 
063.— CT. OF SESS. 

Davidson v. Summerlee and Mossend Steel 
and Iron Co. (1003) 5 Ct. of Sess. Gas. 
(5th Series) 001.— CT. of SESS. 

Questioned^ Nidi trie and Benhar Coal Go. r. 
M‘Kav (1003) 5 F. 1121 .— ct. of SESS.; dln- 
nenti/uf judqment approved , N eagles v. Nixon’s 
Navigation 'Co. (1904) 73 L. 3. K. B. 165 ; [1904] 

I K. B. 339 : 00 L. T . 40 ; 52 AA r . R. 356 ; 68 
J. P. 207 : 20 T. L. It.— C.A. 

Niddrie and Benhar Coal Co. v. M‘Kay. 

approved . 

Ncagles r. Nixon’s Navigation Co. (1904). — 
C.A. (nupra). 

5. Other Statutes. 

Factory Acts. 

Wells v. Parker (1785) 1 Term Rep. 37; 

I Bro. P. C. 545. — q.b. : S. C. now. Parker 
■r. AA r ells (1787) 1 Term Rep. 783. — EX. 
Cif., observation* applied. 

Kent c. Astlev (1860) 39 L. J. M. C. 3 ; 
U B. 5 Q. B. 19 : 10 B. & S. 802 : 21 L. T. 425 : 
18 AA T . R. 185.— Q.B. 

Kent v. Astley, followed. 

Redgrave r. Lee (1874) L. R. 9 Q. B. 363 ; 43 
L. J. M. O. 105 ; 30 L. T. 510 : 22 AA r . R. 857. 
— Q.Ii. 
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Hewlett v. Aften (1894) OB L. J. Q. E. 008 : 
[1894] A. C. 383 ; 6 It. 175 * 71 L. T. !M : 
•i2 W. R. 070 ; 58 J. P. 700, — h.l. (j:.)., 
commented on and explained. 

Williams c. North’s Navigation Collieries (190-1) 
73 L. J. K. B. 575 ; [1901] S K. B. 44 ; 91 L. T. 
3 ; 52 W. R. 504 ; OS J. 1*. 371 ; 20 T. L. R. 448. 

— C.A . 

Caswell v. Worth. (1850) 5 El. & Bl. 849 : 
25 L. J. Q. F». 121 : 2 Jur. (N.s.) 110: 
4 W. R. 231. — q.b., disappeared. 

Britton r. Gj'cat Western Cotton Co. (1872 
L. R. 7 Ex. 130 ; 41 L. J. Ex. 99 : 27 L. T. 125 
20 W. R. 525. — EX. 

PTG-OTT, b. — 1 may add that I should have 
been better satisfied if Caswell v. Worth had 
been otherwise decided ; and that the master 
there should have been held liable, as he had 
been clearly guilty of a breach of his statutory 
duty. — p. 139. 

L.C.C. v. Lewis (1900) 09 L. J. Q. l>. 277 : 
82 L. T. *195 ; 04 J. P. 39. — PHI LLI MORE 
and BUCKS ill, JJ., followed. 

Toller r. Spiers and Pond (1902) 72 Tj. J. Ch. 
191 ; [1903] 1 Ch. 362; 87 L. T. 578 : 51 \\\ 1{. 
381 ; 67 J. P. 234. — BUCK6EY, J. 

Toller v. Spiers and Pond,/</Z/t>nvv7. 

Brass v. London County Council (1901) 73 
L. J. K. B. 841 : [1904] 2* K. B. 336 ; ill L. T. 
344 ; 53 W. R. 27 ; 68 J. J\ 365 : 2 L. ft. R. 809 ; 
20 T. L. R. 464. — K.B.T). 


Employers and Workmen Art. 

Lowther v. Radnor (Earl) (1806) 8 East 113, 
e:rpla } n etl u nd d 1st I ng uislt ed . 

Riley o. Warden (1848) 2 Ex. 59 : 18 L. J. Ex. 
120. — EX. 

Lowther v. Radnor (Earl), adopted. 

Disney, In re, Allsop, Ex parte (1875) 32 L; T. 
433. — BKC V. 

Clemson v. Huhhard (1S76) 45 L. J. M. O. 
69 : 1 Ex. IX 179 ; 33 L. T. 816 ; 24 W. R. 
312. — CLEASBY, B., GROVE and FIELD, 
J J., followed. 

Charles r. Plymouth Waterworks (1890) 60 
L. J. M. 0. 20 ; 64 L. T. 466 ; 39 W. >1. 122 ; 55 
J. P. 469. — STEPHEN and WILLIAMS. JJ. 

Clemson v. Huhhard, applied. 

James v. Evans &; Co. (1897) 66 L. J. Q. B. 
742 ; [1897] 2 Q, B. 180 : 77 L. T. 78 ; 45 W. R. 
654 ; 61 J. P. G31. — HAWKINS and WRIGHT, JJ. 

Baker, Ex parte (1857) 2 PL & N. 219 ; 26 
L. J. M. 0. 155; 3 Jur. (N.S.) 514.— 
EX., dissented from. 

Whittle r. Frankland (1862) 31 L. J. M. 0.81 ; 
2 B. & »S. 49 ; 8 Jur. (N.s.) 382 : 5 L. T. 639. 
— Q.B. 

Unwin v. Clarke (1866) 35 L. J. M. C. 193 : 
L. R. .1 Q. B. 417 ; 12 Jur. (N.S.) 429 : 14 
L. T. 356 ; 14 W. R. 688, adopted. 

Smart r. Pessol (1874) 30 L. T. 632. — Q.B. 

jS/top Hours Act. 

Hammond v. Bulsford (1894) 64 L. J. M. C. 
63 ; [1895] 1 Q. B. 223 ; 15 R. 95 ; 71 L. T. 767 : 
43 W. R. 236 ; 18 Cox C. C. 58 ; 59 J. P. 533.— 
pollock, b. and grantham, j. Rendered 
obsolete by Shop Hours Act, 1895 (58 & 59 Viet., 
c. 5), 


6. Rights of Master against Third 
Parties. 

Everard v. Hopkins (1614) 2 P»ulstr. 332. 
Distinguished , Alton r. Midland Rv. (1865) 31 
L. J. (A P. 292; 19 C. B. (x.S). 213: 11 jur. 
(x.s.) 072 : 12 L. T. 703 ; 13 W. R. 918.— c.P. ; 
held erroneous . Horne t\ Midland Ry. (1872) 
L. R. 7 C. P. 583, 590 : 41 L. J. C. P. 264.— C.P. 

Hall v. Hollander (1825) 4 B. k C. 660 ; 
7 D. k R. 133: 4 L. J. (o.s.) K. P». 39. 
— k.b. : and Martinez v. Geber (1841) 
3 Scott (n.R.) 386 ; 3 Man. k CL 88 ; 10 
L. J. 0. P. 314 ; 5 Jur. 463.— C.P. 
Distinguished. Alton r. Midland Ry. (1865) 34 
L. J. C.P. 292: 19 ('. 11. (n.s.) 21 3 : 11 Jur. (N.S.) 
672 : 12 L. T. 7o3 : 13 \V U. 9 IS.— C.P. 

HaR v. Hollander, referred to. 

Evans v. Walton (1867) 36 L. J. C. P. 307 ; 
L. R. 2 C. P. 615 ; 17 L. T. 92 ; 15 W. R. 1062. 
— C.P. 

Alton v. Midland Ry. (supra). 

Discussed, Potter r. Metropolitan District Ry. 
(1874) 32 L. T. 36 . — ex. ch. ; ^radshaw v. 
L. & Y. Rv. (1875) 44 L. J. C. P. 148 : L. It. 10 
O. P. 189 : 31 L. T. 847 : 23 W. R. 310.— C.P. ; 
distinguished , hut ohm* rat tons applied , Daly r. 
Dublin, &e., Ry. (1892) 30 L. R. Ir. 514. — c.A. ; 
discussed , Taylor r. M. S. & L. Ry. (1894) 64 
L. J. Q. B. 6 : [1895] 1 Q. B. 134 ; 14 R. 34 ; 71 L. T. 
596 ; 43 W. R. 120.— C.A. (ante, vol. 1, col. 285). 

Higgins v. Butcher (1606) Yelv. 89 ; 1 
Brownl. 205 : and Baker v. Bolton (1808) 
1 Camp. 493 ; 10 R. R. 734, appeared. 
Osborne r. Gillett (1873) 42 L. J. Ex. 53 : 
L. R. 8 Ex. 88 : 28 L. T. y»7 ; 21 W. R. 409. 
—EX. 

Higgins v. Butcher, considered and applied. 
Midland Insurance Co. v. Smith (188.1) 50 
L. J. Q. B. 329 ; 6 Q. B. LX 501. 568 ; 45 L. T. 
411 ; 29 W. R. 850 : 45 J. P. 699'.— Q.B.D. 

Maunder v. Venn (1S29) 1 M. <fc M. 323 ; 31 
R. R. 734. — LITTLEDALE, J followed. 
Torreuce /•. Gibbins (1843) 13 L. J. Q. B. 36 : 
5 Q. B. 297 : D. k M. 226 ; 7 Jur. 1158. — Q.B. 

Maunder v. Venn, dicta adopted,. 

Terry r. Hutchinson (1868) 9 B. & S. 487 ; 37 
L. J. Q. B. 257 : L. R. 3 Q. B.599 ; 18 L. T. 521 ; 
16 W. R. 932.— Q.B. 

Speight r. Oliveira (1819) 2 Stark. 493 ; 20 
R. R. 728. — K.B.. adopted. 

Evans r. Walton (1JM5J 36 L. J. C. P. 307 ; 
L. R. 2 0. P. 615 ; 17 L. T. 92 ; 15 W. R. 1062.— 

C.P. 

Speight v. Oliveira, referred to. 

Morgan r. Molony (1873) Ir. R, 7 0. h. 240. — 
C.P. 

Davies v. Williams (1847) 10 Q. B. 725 : 16 
L. J. Q. P>. 369 : 11 Jur. 750. — Q.B., obsec- 
rations applied. 

Terry v. Hutchinson (1868) 9 15. & S. 487 ; 
37 L. J. Q. B. 257 ; L. It. 3 Q. B. 599 : 18 
L. T. 521 ; 16 W. R. 932. — Q.B., inappli- 
cable. 

Hedges r. Tagg (1872) 41 L. J. Ex. 1(59 ; L. R. 

7 Ex. 283 ; 20 W. R. 976.— 

Hartley v. Cummings (1846) 5 C. B. 247 ; 2 
Car. k K. 433 ; 17 L. J. C. P. 84 : 12 Jur. 
57, — C.P, : and Sykes v. Dixon (1839) 9 
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A.& E.693; 1 P. &D. 463 ; 1 W.TV.&H. 
120 ; 8 L. J. Q. B. 102. — q.b., adopted. 

Evans r. Walton (1867) 36 L. J. C. P. 307 ; 
L. R. 2 C. P. 615 : 17 L. T. 02 ; 15 W. R. 1062.— C.P. 

Grinnell v. Wells (1844) 7 Man. & G. 1033 ; 

8 Scott (xV.r.) 741 : 2 D. & L. 610 ; 14 
L.J. 0. P. 10; 8 Jur. 1101.— C.P. ; and 
Hedges v. Tagg (1872) 41 L. J. Ex. 169 ; 
L. R. 7 Ex. 283 ; 20 W. R. 076.— EX., dicta 
a pp raced. 

Wiiitbourne r. Williams (1001) 70 L. J. K. B. 
033 ; f 1001] 2 K. B. 722 ; 85 L. T. 271.— C.A. 
SM [T H , M. R. , WI L LIAMS and ST I LtLlXG, L.J.T. 

Thompson v. Ross (1859) 5 H. & N. 16. 18 ; 

. 20 L. J. Ex. 1 ; 5 Jur. (n.S.) 1133 : 1 L. T. 

43 ; S W. R, 44.— EX. 

Dictum, adopted, Evans r. Walton (1867). — 
C.P. ( [supra ) ; folio ard. Whitbourne r. Williams 
(1001).' — C.A. (-s \upra). 

Torrence v. Gibbins (1843) 13 L. J. Q. B.2G ; 

5 Q. P>. 207 ; E>. <5c M. 226 : 7 Jur. 1158.— 

Q. B., followed. 

Salter r. Walker (ISG9) 21 L. T. 360 ; 18 W. 11. 
65 . — q.b. # 

Bird v. Randall (1762) 3 Burr. 1345, 1353 : I 
W. Bl. 373, 387. — K.B., overruled. 

Voight r. Winch (1810) 2 B. Sc Aid. 662: 21 
R. R. 446.— k.b. 

Abbott, c.J. — 1 am aware that in Bird v. 
Randall Lord Mansfield is reported to have said 
that a former recovery need not be pleaded, but 
will be a bar when given in evidence. I cannot, 
however, accede to that, for the very first thing 1 
learned in the study of the law was that a judg- 
ment recovered must be pleaded ; that lias so 
strongly engrafted itself on my mind as a general 
principle, that noticing I have heard ill argument 
this day has shaken it. bay lev, j. agreed. 

Bird v. Randall, principle considered. 

Bruusden v. Humphrey (1884) 53 L. J. Q. B. 
176; 14 Q. B. D. 141 ; 51 L. T. 529 ; 32 W. R. 
044 ? 40 J. P. 4. — C.A. 

Blake v. Lanyon (1705) 6 Term Rep. 221 ; 3 

R. R. 162 , followed. 

De Francesco v. Barmim (1800) 63 L. T. 514. — 

BUY, L.J. 

Adams v. Bafeald (1 590) 1 Leon. 
held overruled . 

Taylor v. Neri (1795) 1 Esp. 
questioned. 

Lumley v. Gve (1853) 2 El. Sc B1.21C ; 22 L. J. 
Q. B. 463 ; 17 Jur. 827j 1 W. R. 432.— Q.B. 

CROMPTON, J. — In Jffalic v. Lanyon it was held 
by the Court of Kings Bench, in accordance 
with the opinion of Gawdy, J. in Adams v. 
Bafeald , and against the opinion of the two other 
judges who delivered their opinions in that ease, 
that an action will lie for continuing to employ i 
the servant of another after notice, without having | 
enticed him away, and although the defendant | 
had received the servant innocently. — p. 244. 

wight MAN, J. — The other case was that of ] 
Taylor v. Seri, which certainly bears more! 
directly on the present. The declaration stated I 
that the plaintiff being manager of the Opera j 
House had engaged Breda to sing, that the ■ 
defendant beat him, whereby the plaintiff lost ; 
Ills service. Eyre? L.C. J., expressed a doubt f 
whether the action was maintainable, observing j 
that if such an action could be supported, every 


person whose servant whether domestic or not, 
was kept away a day from ais business could 
maintain an ‘action. He was of opinion that 
Breda was not a servant at all. The ease was 
very little discussed, was a decision at nisi prim* 
and does not appear to have undergone much, 
consideration ; and, without adverting to some 
distinctions between that and the present case, it 
can hardly be considered as an authority of much 
weight for the defendant. — p,' 243. 

Lumley v. Gye. affirmed. 

Bowen v. Hall (1881) 6 Q. B. JD. 333 : 50 L. J. 
Q. B. 305 ; 44 L. T. 75 : 29 W. R. 367 ; 45 J. 1*. 
373. — C.A. 

brett, l.j. (for self and selborne. l.c.). — 
The decision of the majority- [in the above 
case] will be seen, on a careful consideration 
of their judgments, to have been founded upon 
two chains of reasoning. First, that whenever 
a man does an act which in law and in fact is a 
wrongful act, and such an act as may, as a 
natural and probable consequence of it ; produce 
injury to another, and which in the particular 
case does produce such an injury, an action on 
the ease will lie. This is the proposition to be 
deduced from the case of Ash hy v. White (1 Sm. 
L. 0. 8th ed. p. 264) (p. 337). . . . We arc 
of- opinion that the propositions deduced above 
from Ashby v. White are correct (p. 338). . . . 
Another chain of reasoning was relied on by the 
majority ju Lumley v. Gye, and powerfully 
combated by Coleridge. J. It was said that the 
contract in question was within the principle of 
the Statute of Labourers. . . . We think the 
case is better supported upon the first and larger 
doctrine. — p. 339. 

[coleridge, c.J. considered that Lumley v. 
Gye ought to have been overruled.] 

Lumley y. Gye and Bowen v. Hall, applied. 

Mogul Steamship Co. v. McGregor (1889) 58 
L. J. Q. B. 465 : 23 Q. B. L). 598, 608 ; 61 L. T. 
S20.— C.A. (see. in H.L., post* 11 Trade”): Do 
F rancesco v. Barnum (1890) 63 L. T. 514. 

— FRY, L.J. 

Lumley v. Gye and Bowen v. Hall , followed* 

Temperton c. Russell (1893) 62 L. J. Q. B. 412 ; 
[1893] 1 Q. B. 715 ; 4 R. 376 ; 69 L. T. 78 ; 41 
W. R. 565 ; 57 J. P. 676. — C.A. ESHER, M.R., 
LOPES and SMITH, L.JJ. 

Lumley v. Gye and Bowen v. Hall, commented 
on. 

Allen v. Flood (1 897) 67 L. J . Q. B. 119 : [1898] 
A. C. 1; 77 L. T. 717 ; 46 W. R. 258 ; 62 J. F. 
595. — H.L. (E.). See judgments. 

Lumley v. Gye and Bowen v. Hall, applied. 

Read r. Friendly Society of Operative Stone- 
masons (1902) 71 L. J. K. B. 994; [1902] 2 
K. B. 732 ; 87 L. T. 493 : 51 W. R. 115 ; 66 J. P. 
822. — C.A. 

Lumley v. Gye and Bowen v. Hall. 

Glamorgan Coal Co. v. South Wales Miners. 1 
Federation (1902) 72 L. J. K. B. 893 ; [1903] 2 
K. B. 545 ; 89 L. T. 393.— C.A. 


7. Liabilities of Master to Third 
Parties. 

Cox v. Midland Counties Ry. (1849) 18 L. J, 
Ex. 65 ; 3 Ex. 268 ; 13 |Jur. 65. — EX. 
cun side red. 

Walker r. G. W. Ry. (1S67) L. IS. 2 Ex. 


240.— K.B. . j 
386. — C.P., | 
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22S ; 36 L. J. Ex. 123 ; 16 L. T. 327 ; 15 IV. K. 
769. — EX. 4 

MARTIN, B. — When that case i\ r as decided, it 
was generally supposed that a company, except 
in some very few cases of daily recurrence, could 
not contract under seal. But there has been 
much more freedom in this respect accorded to 
companies since the time of that decision. 

Cox v. Midland Counties Ry., dh -tinguished. 

Langanr. G. AVT By. (187-1) 30 L. f. 173.— 
EX. CH. 

Alexander v. Gibson (18 11)2 Camp. 553 ; 1 1 
B. B. 797. 

//eld overruled, Udell v. Atherton (1861) 30 
L. J. Ex. 35 ; 7 H. Ac N. 172 ; 7 Jur. (n.s.) 777 ; 
■1 L. T. 797. — ex. ; adopted, McKay r. Com- 
mercial Bank of Now Brunswick (1874) 43 L. J. 
I*. 0. 31 : L. R. 5 P. 0. 394, 410 : 30 L. T. 180; 
22 W. B. 473. — p.c. ; applied, Balclry i\ Bales 
(1885) 52 L. T. 020. — HUDDLESTON, B. 

Brady v. Todd (18(51) 30 L. J. 0. 1\ 223 : 
9 C. B. Qs-.s.) 592 ; 7 Jur. (N.S.) 827 ; 4 
L. T. 212 ; 9 W. B. 483.— C.P.. followed. 

Udell /*. Atherton (1861) 7 H. A N. 172; 30 
Ij. J. Ex. 85 ; 7 Jur. (N.S.) 777 ; 4 L. T. 797. — ex. 

martin. B. — But the point lias been ex- 
pressly decided by the Court of Common Ideas 
in Brady v. Todd, where it was held, that an 
agent, being a servant, authorised to sell a 
hors‘e, had not authority to bind his master by 
a warrant}” that the horse was sound *and quiet 
in harness. This case- therefore substantially 
overrules the nisi prius decision in e-.ru nder 
v. Gi bson. — ]). 198. 

Brady v. Todd, explained. 

Howard v. She ward (1866) 36 L. J. C. P. 42 ; 
L. B. 2 C. P. 148 ; 12 Jur. (NfS.) 1015 ; 15 L. T. 
J88; 15 W. B. 45.— c.P. 

Brady v. Todd, applied. 

Payne v. Leconfield (1882) 51 Ij. J. Q. B. 642. 
644 : 30 AV. B. 814. — grove and MATHEW, JJ. 

Brady v. Todd, distinguished. 

Brooks v. H assail (1883) 49 L. T. 569. 

COLERIDGE, C.J.— Whether a servant has 
authority to bind his master by a warranty must 
depend upon the circumstances of each case. In 
iheca.se of Brady v. Todd, which is relied upon 
to support the contention that the servant had 
no authority, the Court expressly reserved and 
excluded from their judgment a case where the 
circumstances were the same as those in the 
}> resent case, that is to say, where stranger meets 
stranger at a fail*. 

Brady v. Todd, principle applied. 

Baldry r. Bates (1885) 52 L. T. 620. — 
HUDDLESTON, B. 

Morley v. Gaisford (1795) 2 H. 111. 442.— 
C.P., dictum adopted. 

Gordon v. Bolt (1849) 18 L. J. 15 x. 432 ; 4 
Ex. 365 ; 7 1). A L. 87.— KX.,folloiced. ' 

S liar rod r. L. A .N. W. By. (1840) 20 L. J. Ex. 
185 ; 4 Ex. 580 : 6 Bailw. (.’as. 239 ; 7 1). A L. 
213 ; 14 Jur. 23. — EX. 

Sharrod v. L. & N. W. Ry., principle applied . 

Holmes r. Mather (1875) 4 1 L. J. Ex. 176: 
L. It. 10 Ex. 261 ; 33 L. T. 361 ; 23 \V. B. 364.— ex. 

Peachey v. Rowland (1853) 13 C. B. 182 ; 
22 L. J. C. 1\ 81 ; 17 Jur. 764.— c.p., 
followed. 

Sadler v. Heulock (1855) 4 El, A Bi, 570 8 


C. L. R. 760 ; 24 L. J. Q. B. 138 : 1 Jur. (N.S.) 
677 ; 3 W. B. 181.— Q.B. 

Croft v. Alison (1821) 4 B. A Aid. 590 ; 23 
B. R. 407. — K.B., observations applied. 
Seymour /■. Greenwood (1861) 30 L. J. Ex. 327 : 
7 H. A N. 355 ; 4 L. T. 833 : 9 W. B. 785.— EX.CH, : 
affirming 30 L. J. Ex. 189 ; 6 H. A N. 359 ; 9 
W. B. 518. — EX. 

Croft v. Alison and Lyons v. Martin (1838) 
8 A. A E. 512 ; 3 X. A P. 509 ; 7 L. J. Q. B. 
214. — Q.B., principles adopted. 

Limpus r. London General Omnibus Co. (1862) 
32 L. J. Ex. 34 : 1 H. A C. 526; 9 Jur. (N.W.) 
333 ; 7 L. T. 641; U AY. B. 149.— EX. oh. 

Lyons v. Martin, considered. 

Barley v. Manchester, Sheffield and Lincoln- 
shire Rv. (IS72) L. B. 7 C. P. 415 ; 41 L. J. 0. P. 
278.— C.P.; affirmed. (1873) 42 L. J. C. P. 78 : 
L. B. 8 0. P. 148 : 28 L. T. 366.— EX. CH. 

willes, J. (for the Court). — The case of Lyons 
v. Martin was relied upon for the defendants as 
furnishing an appropriate illustration. There, 
the master was not held answerable for the act 
of a servant employed to impound sheep found 
upon his masters land, hut who th8 tight proper 
to impound sheep found upon a highway out of 
the land. If he had improperly impounded sheep 
found upon his master’s land, the decision would 
have been different. — p. 420. 

Eastern Counties Ry. v. Broom (1851) 6 Ex. 
314; 20 L. J. Ex. 196; 15 Jur. 297.— 
EX. CH., discussed. 

AVhitfield t\ 8. E. Rv. (1858) 27 L. J. Q. B. 
229; El. Bl. A El. 115 ; 4 Jur. (N.S.) 688; 6 
AY\ R. 545. — q.b. 

Eastern Counties Ry. v. Jiroom, not followed. 
Goff r. G. N. By. (1861) 8 El. A EL 672 ; 30 
L. J. Q. B. 148 : 7 Jur. (n.S.) 286 : 3 L. T. 850.— 
Q.B. 

BLACKBURN, J. (for the Court).— But if the 
decision in Eastern Counties Bailway Co. v. 
Broom , is on a principle inconsistent with that 
subsequently laid down by the Court of Exchequer 
Chamber in Giles v. Tag Vale Bailway Co., we 
consider ourselves free 'to choose which of the 
two authorities we shall follow, and we prefer 
the latest in date, which we ttyjnk also the 
soundest in principle. — p. 683. 

Eastern Counties Ry. v. Broom, adopted. 
Walker r. 8. E. By. (1870) 39 L. J. C. P. 346 ; 
L. B. 5 C. P. 640 ; 23 L. T. 14 ; 18 AY. B. 1032. 
— C.P. 

Eastern Counties 4By. v. Broom, distin- 
guished. 

Bank of 2s ew South Wales r. Owston (1879) 
48 L. J. P. C. 25 ; 4 App. Cas. 270 ; 40 L. T. 
500 ; 14 Cox O. C. 267. — P.c, 

Roe v. Birkenhead, &c., Junction Ry. (1851) 
21 ^L. J. Ex. 9 ; 7 Ex. 36 6 Bailw. Cas. 

795. — EX., distinguished- and commented 
upon. 

Bank of New South Wales c. Owston (1879). 
— P.C. (supra). 

Giles v. Taff Vale Ry. (1853) 2 El. A Bl. 
822. — EX. CH. 

Followed. Goff v. G. N. By. (1861) 80 L. J. Q. B. 
148; 3 El. A EL 672 : 7 Jur. # (N.s.) 286 ; 3 L. T. 
850. —q.b. : adopted , Moore v. Metropolitan By. 
(1872) 42 L. J. Q. B. 23 ; L. B. 8 Q. B. 36 : 27 
L. T. 579 ; 21 W. B. ] 45.— Q.B. 
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Goff v. G. 3 r. Ry. (1861) 30 L. J. Q. B. 148 ; 3 
El. & El. 072 ; 7 Jur. (>\s.) 286 ; 3 L. T. 
S50. — Q.B. 

Distinguished. Poulton r. L. & S. AY. Ry. 
(1867) 36 L. J.'Q. B. 21)4 ; L. R. 2 Q. B. 534; 
8 B. & S. 016 ; 17 L. T. 11 : 16 W. R. 309.— Q.B. ; 
referred to, Van don Kyude r. Ulster Ry. (1871) 
lr. 11. 5 C. L. 328. — EX. CH. ; appro red, 
Moore r. Metropolitan Rv. (1872) L. 11. 8 Q. ]). 
36; 42 L. J. Q. B. 23"; 27 L. T. 579; 21 
AY. 11. 145. — Q.B. ; applied , Kirkstall Brewery 
Co. v. Furness Ry. (1874) 43 L. J. Q. B. 142 : 
L. K. 9 t,}. B. 408 ; 30 L. T. 783 ; 22 \Y. R. 876. 
— Q.B. : distinguished, Bunk of New South Wales 
■c. Owston (1879) 48 L. J. P. C. 25 ; 4 App. Cas. 
270 : 40 L. T. 500 ; 14 Cox C. C. 207. — p.c. : 
ohser ratio ns applied , Edwards v. Midland By. 
(1880) 50 L. J. (>. B. 281 ; 0 Q. B. 1). 287; 43 
L. T. 694; 29 AY. 11. 609: 45 J. P. 374.— 
FRY, J. ; di stint/ risked. Farry r. G. N. 11 v. of 
Ireland (1897) [1898] 2 lr. 11. 352.— Q.B.D. ; and 
Knight, r. North Metropolitan Tramways Co. 
(1898) 78 L. T. 227.— BRCCB. Ji 

Seymour v. Greenwood (1861) 30 L. .3. Ex. 
327 ; 7 •XI. to N. 355 ; 4 L. T. 833 ; 9W.11. 
785 .— ex. OH. ; ajfirmiwi 30 L. J. Ex. 189 : 
6 H. 6z N. 359; 9 W.'ll. 518. — EX., dis- 
tinguished. 

Poulton r. L. ic S. W. II y. (1867) 36 L. J. Q. B. 
294 : L. 11. 2 <). B. 534 ; 8 B. fc S. 616 : 37 L. T. 
11 : 16 AY. 11. 309.— Q.B. 

Seymour v. Greenwood, adopted. 

AValker t\ S. E. By. (1870) 39 L. J. C. P. 346 ; 
L. R. 5 C. P. 640 ; 23 L. T. 14 ; IS W. R. 1032.— 
c.p. ; Bay ley r. Manchester, Sheffield & Lincoln- 
shire Ry. (1873) 42 L. J. C. P. 78 ; L. II. 8 C. P. 
148 ; 28 L. T. 366.— ex. ch. 

Seymour v. Greenwood, dist infill idled. 

Lucas v. Mason (1875) 44 L. J. Ex. 145 ; L. R. 
10 Ex. 251 ; 33 L. T. 13 : 23 AY. R. 924.— EX. 

Seymour v. Greenwood, applied. 

Dyer v. Munday (1895) 64 L. J. Q. B. 448 ; 
1895] 1 Q. B. 742 ; 14 11. 306; 72 L. T. 448; 
3 AY. 11. 440 ; j>9 J. P. 270.— C.A. ESHER, M.R., 
LOPES and RIG BY, L.JJ. 

Limpus v. London General Omnibus Co. 
(1862) 1 H. & C. 526 ; 32 L. J. Ex. 34 ; 
9 Jur. (N.s.) 333 : 7 L. T. 641 ; 11 AY. R. 
149.— EX. CH. 

Distinguished, Poulton v. L. & S. AY. Ry. (1867) 
36 L. J. Q. B. 294 ; L. R. 2 Q. B. 534 ; 8 B. & S. 
616 ; 17 L. T. 11 ; 16 AY. R. 309.— Q.B. \ followed 
Ward r. Loudon General Omnibus Co. (1873) 
27 L. T. 761; 21 A\ r . 11. 358.— C.P. ; affirmed, 
42 L. J. C. P. 265; 28 L. T. 850.— EX. CH.; 
adopted, British Mutual Banking Co. v. Cliarn- 
wood Forest Ry. (1887) 56 L. J. Q. B. 449 ; 18 
Q. B. D. 714 ; 57 L. T. S33 ; 35 AY. 11. 590 ; 52 
J. P. 150. — C.A. : inapplicable, Harding r. Barker 
(1888) 37 A\ r . 11. 78.— FIELD and WILLS, jj. ; 
applied, Farry ‘v. G. N. Ry. of Ireland (1897) 
[ 1 898] 2 lr. 11. 352. — Q.B.D. ; referred to, AYhite- 
church v. Cavanagh (1901) 71 L. J. K. B. 400 ; 
[1902] A. C. 117 ; 85 JL. T. 349 ; 50 AY. R. 218.— 
H.L. (E.) ; discussed and not applied , Byrne v. 
Londonderry Tramway Co. [1902] 2 Jr.R. 457. — 
C.A., and Culiimore r. Savage South Africa Co. 


J [1903] 2 lr. R. 589 .*-— k.b.d. and C.A. ; applied, 
Griblan r. National Amalgamated Labourers* 
! Union (1903) 7S L. J. K. B. 907 ; [1903] 2 K. B. 
600 ; 89 L. t. 3S6.— C.A. 

Stevens v. Midland Counties Ry. (1854) 23 

L. J. Ex. 328; 10 Ex. 352 ; 2 C. L. R. 

1300 ; IS Jur. 932. — EX., disting risked. 

Bank of New South AA r ales v. Owston (1879) 
48 L. J. P. C. 25 ; 4 App. Cas. 2?0 ; 40 L. T. 500 ; 
14 Gox C. C. 267. — p.c. 

Stevens v. Midland Counties Ry., 

not followed. 

Edwards e. Midland Ry. (1SS0) 6 Q. B. L). 
2S7 ; 50 L. J. Q. B. 281 ; 43 L. T. 694 ; 29 AY. R. 
609 : 45 J. P 374. 

fry, J. — Those who deny that the company 
can be made liable rely principally on Baron 
Alder son’s judgment in Stevens v. Midland Corn - 
ties Dai l wag Co., where he held that, in order to 
support such an action, it must be shown that 
the defendant was actuated by a^motive in his 
mind, and that a corporation has no mind. The 
two other judges. Barons Platt and Martin, did 
not agree with Baron Alderson’s reasons, but 
decided in the company’s favour on other grounds. 
Has Baron Alderson’s opinion, which in that case 
stands alone, been followed by other judges '! 
(p.288). [After reviewing various. eases.] In 
Green v. London General Omnibus Co. (7 G. B. 
(N.s.) 290),Ohief Justice Erie continues : “ The 
doctrine relied on, that a corporation having no 
soul cannot be actuated by a malicious intention 
is more (Jimmt than substantial.” In other 
words, the ratio decidendi of Baron Alderson was 
in this case disregarded, and as his decision has 
not been followed in the English Courts, I am 
at liberty to decide ?n conformity with the later 
decisions, and I hold, therefore, that the action 
will lie in this case. — p. 289. 

Stevens v. Midland Counties Ry,, 

not followed. 

Cornfoot e. Carlton Bank (1899) 68 L. J. Q. B. 
196 ; [1899] 1 Q. B. 392 ; 80 L. T. 121. — DAR- 
LING, J. 

Poulton v. L. & S, W. Ry. (1867) 36 L. J. 

Q. B. 294 ; L. 1L 2 Q. B. 534 ; 8 BA S. 

616 : 17 L T. 11 ; 16 AY. R. 309.— Q.B. 

Followed, Allen r. L. 4k S. AY. Ry. (1870) 40 
L. J. Q. B. 55 ; L. R. 6 Q. B. 65 ; 23 L. T. 612 ; 
19 AY. R. 127; 11 Cox C. 0. 621.— Q.B. ; dis- 
tinguished, Moore r. Metropolitan Ry. (1872) 42 
L. J. Q. B. 23 ; L. R. 8 Q. B. 36 ; 27 L. T. 579 ; 
21 AA r . R. 145 . — q.b. ; considered, Mill r. Hawker 
(1874) 43 L. J. Ex. 129 ; L. R. 9 Ex. 309 ; 30 
L. T. 894 ; 23 W. R. 26.— EX., affirmed. 

Poulton v. L. & S. W. Ry., distinguished. 

Bolingbroke (Lord) r. ^Swindon New Town 
Local Board (1874) 30 L. T. 723; 43 L. J. 
C. P. 287 ; L. R. 9 C. P. 57 5 ; 23 AY. R. 47. 
—C.p. 

Poulton v. L. & S. W. Ry. and Moore v. 

Metropolitan Ry. (supra), distinguished. 

Bank of New South AYales v. Owston (1879) 
48 L. J. P. C. 25 ; 4 App. Cas. 270 ; 40 L.T. 500 ; 
14 Cox C. C. 267. — P.C. 

Poulton v. L. & S. W. Ry., distinguished. 

Charleston v. London Tramways Co. (1887) 36 
\Y. R. 367. — .MATHEW and CLIARLJii, J. J. 
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Poulton v. 1. & S. W. Ry., distinguished . 
Smith v. Nolth Metropolitan, Tramways Co. 
(1891) 55 J. P. 630. — C.A. ESHER, M.R., FRY 
and lopes, l.jj. 

Edwards v. L. & N. W. Ry. (1870) 39 
L. J. C. P. 241; L. K. 5 C. IV 445 : 22 
L. T. 656 ; 18 W. R. 834.— G.P. 

Followed , Allen /\ L. & S. W. Ry. (1870). 
— Q.B. [ infra ] £ distinguished. Bank of New 
South Wales r. Owston (1879). — P.c. (supra'). 

Edwards v. Midland Ry. (1880) 50 L. J. Q. I». 
281 ; 6 Q. B. D. 287 ; 43 L. T. 69-1 ; 29 

W. R. 609 : 45 J. P. 374. — FRY, J., 

followed . 

Kemp r. Courage (1890) 7 Times L. R. 50. — 
POLLOCK, B. ; Corn ford r. Carlton Bank (1899) 
68 L. J. Q. B. 196 : [1899] 1 Q. B. 392 ; SO L. T. 
121. — DARLING. J. 

Allen v. L. & S, W. Ry. (1870) 40 L. J. Q. B. 
53 ; L. R. 6 Q. B. 65 : 23 L. T. 612 : 19 

W. R." 127 : 11 Cox 0. ('. 621. — q.b., | 

distinguished. 

Bank of New South Wales r. Owston (1879) 
48 L. J. P. C. 25 : 4 App. Cas. 270, 287 ; 40 L. T. 
500 ; 14 Cox 0. C. 267. — P.c. 

Allen v. L. & S. W. Ry., applied. 

Abrahams v. Deakin (1890) 60 L. J. Q. I». 238 : 
[1891] 1 Q. B. 516 : 63 L. T. G9^ ; 39 \\\ R. 
183; 55 J. P. 212: 7 Times L. R. 117. — c.A. 
ESHER, M.R., LOPES aiul KAY. L.JJ : Stevens 
r. Henshelwood (1891) 55 J. IV 341. — c.A. 
ESHER, M.R., BOWEN and FRY, L.JJ. 

Allen v. L. & S. W. Ry., dicta discussed and i 
not applied. „ 

Knight t\ North Metropolitan Tramways Co. 
(1898) 78 L. T. 227.— BRUCE, J. 

Allen v. L. & S. W. Ry., discussed. 

(Jullimorc r. Savage South Africa Co. [1903] 
2 Ir. R. 589, 609. — K.B.D.and c.A. 

Tebbutt v. Bristol and Exeter Ry. (1870) 
40 L. J. Q. B. 7S ; L. 11. 6 Q. B. 73 ; 23 
L. T. 772 ; 19 W, R. 383. — Q.B,, applied. 
Tolhausen r. Davies (1888) 57 Tj. J. Q. B. 395 ; 
59 L. T. 436 ; 52 J. P. 804. — Q.B.D. : affirmed , 
58 h. J. Q. B. 98 ; W, N. (1888, 197.— C.A. 

Bayley v. M. S. & L, Ry. (1873) 42 L. .1. C. P. 
78; L. R. 8 C. P. 148; 28 L. T. 366.— 
ex. ch., distinguished. 

Bolingbroke (Lord) v. Swindon New Town 
Local Board (1874) 43 L. J. 0. P. 287 ; L. R. 9 
C. P. 575 ; 30 L. T. 723 ; 23 W. II. 47.— c.P. 
Richards r. West Middlesex Waterworks Co. 
(1885) 54 Tj. J. Q. B. 551 : 15 Q. B. D. 660; 33 
W. R. 902; 49 .J. P. 631.— COLERIDGE, C.J. 
and smith, J. 

Bayley v. M. S. & 1. By., applied. 

Dyer v. Munday (1.895) 64 L. J. Q. 1>. 448 : 
[1895] 1 Q. B. 742 ; 14 R. 306 ; 72 L. T.448 : 43 
W. R. 440 ; 59 J. P. 276.— C.A. ESHER, M.ll., 
LOPES aucl RIGBY, L.JJ. 

Abrahams v. Deakin (1 891) 60 L. J. Q. B. 238 ; 
[1891] 1 Q. B. 516; 63 L. T. 690; 39 
W. R. 183 : 55 J. P. 212. -c.A. 

Followed, Steadman r. Baker (1896) 12 T. J.. R. 
451. — c.A. ; applied, Hanson r. Waller (1900) 70 
L. J. K. B. 231 ; [1901] I K. B. 390 ; 81 L. T. 


91 ; 49 W. R. 445. — k.b.d. ; and Cullimore r. 
Savage South Africa Co. [1903] 2 Ir. R. 589. — 

K. B.D. , affirmed C.A. 

Steadman r. Baker (1896) 12 T. L. LI. 451. 

— C.A., applied. 

Hanson v. Waller (1900) 70 L. J. K. B. 231 : 
[1901] 1 K B. 390; 84 L. T. 91 ; 49 W. R. 
445.— K.B.D. . 

Steadman v. Baker and Hanson v. Waller, 

applied. 

Cullimore r. Savage South Africa Co. [1903] 2 
Ir. R. 589. — K.B.D. : affirmed c.A. 

Morley v. Dimscombe (1848) 11 L. T. (0.8.) 

199.— Q.B., followed. 

Powles v. Rider (1856) 25 L. J. Q. B. 331 ; 6 
El. & BI. 207 ; 2 Jur. (N.S.) 472 : 4 W. R. 492. 
—Q.B. 

Powles v. Hider (1856) G El. & Bl. 207 ; 25 

L. J. Q. B. 331 ; 2 Jur. (x.S.)-172; 4 W. R. 

492.— Q.B. , discussed . 

Fowler r. Lock (1872) 40 L. J. C. P. 99; 

L. R. 7 C. P. 272 ; 29 L. T. 476.— C.P. ; S. C. 
(1S74) 43 L. J. C. P. 394 ; L. R. 9 C. P. 751, n. ; 
30 L. T. 800.— ex. CH.: S. C. (l r 374) L. R. 10 
C. P. 90 ; 31 L. T. 844 : 23 W. R. 415.— c.P. 

Powles v. Hider, followed. 

Fowler v. Lock, discussed. 

Venables r. Smith (1877) 2 Q. B. D. 279; 46 
L. J. Q. B. 470 : 36 L. T. 509 : 25 W. R. 584.— 
Q.B.D. 

cockburn, C.J.— 1 agree that, independently 
of the Acts of Parliament relating to this subject, 
thea-elation between the proprietor and the driver 
would be that of bailor and bailee, not that of 
master and servant. The^cab proprietor hands 
over the horse and cab to the charge of the driver 
to be used by him for the purpose of plying for 
hire at his own discretion, and not subject to the 
proprietors control. So far I agree with the 
reasoning of the majority of the Court in Fowler 
v. Loch. But T think that the provisions of the 
Act of Parliament alter what would otherwise be 
the relation of the proprietor and the driver, and, 
for the protection of the public, produce the 
result that as regards mischief done by the driver 
who is selected by the proprietor, the relation of 
master and servant so far exiscs as to render 
the proprietor responsible for the acts of the 
driver. — p. 282. 

[N.B. — The injuries in the above case of 
V enables v. Smith were inflicted on one of the 
public.] 

Powles v. Hider, referred to. 

Fowler v. Lock, distinguished. 

Steel v. Lester (1877) 47 L. J. C. P. 43; 3 
C. P. D. 121 ; 37 L. T. 642 ; 26 W. R. 212.— 
C.F.D. 

GROVE, j. — Another case which has been 
referred to is Fowler v. Look, but the distinction 
between that case and the present is manifest. 
It was an action brought by the cabdriver against 
the cab proprietor for supplying an unfit horse. 
Foicler v. Loch does not touch the case of an 
action by one of the public against, the cab 
proprietor, and, as it has never been overruled, 
we must assume it to be good law. If the 
action in the i present cage had been by Lilee 
against Lester, by master of ship in fact against 
owner of ship, then Fowler v. Loeh would have 
strongly applied. — p. 16. 
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Powles v. Hider, considered. 

Fowler v. lock, referred to. 

King v. Spurr (1881) 8 Q. B. D. 104 ; 51 L. J. 
Q. B. 105 ; 45 L. T. 709 ; 30 W. R. 152.— -Q.B.D. 

grove, J. — In Powles v. Hider both cab and 
horses belonged to the proprietor, and the cab- 
man paid so much a day for the use of them, and 
this circumstance is referred to by Lord Camp- 
bell in his judgment. There is a great difference 
between this and the case where a man hires 
only the cab and provides the horses himself. — 
p. 106. And see judgment at length. 

Powles v. Hider, approved : 

Fowler v. Lock, opinion adopted. 

King v. London Improved Cab Co. (L889) 58 
L. J. Q. B. 456 : 23 Q. B. D. 281 ; 61 L. T. 34 ; 
37 W. R. 737.— C.A. 

Powles v. Hider, approved. 

Keen v. Henry (1893) 63 L. J. Q. B. 211 : 
[1894 J 1 Q. B. 292 ; 9 R. 102 ; 69 L. T. 671 ; 42 
W. R. 214 ; 58 J. P. 262.— C.A. 

Powles v. Hider and Fowler v. Lock, 

considered. 

Gates ■<:. Bill (1902) 71 L. J. K.B. 102 : [1902] 
2 K. B. 38 ; 87 L. T. 288 ; 50 W. R. 546.— C.A. 

Venables v. Smith (1877) 46 L. J. Q. B. 470 ; 
2 Q. B. D. 279 ; 36 L. T. 509 ; 25 W. R. 
584.— Q.B.D. 

Discussed and applied , Steel v. Lister (1S77) 
47 L. J. C. P. 43 ; 3 C. P. D. 121 ; 37 L. T. 642 ; 26 
W. R. 212. — C.P.D. ; considered , King r. Spurr 
(1881) 51 L. J. Q. B. 105 ; 8 Q. B. D. 104 ; 45 
L. T. 709 ; 30 W. R. 152. — Q.B.D. ; approved , 
King v. London Improved Cab Co. (1889) 58 
L. J. Q. B. 456 ; 23 Q. B. D. 281 ; 61 1,. T. 34 ; 
37 W. R. 737.— C.A. ; Keen r. Henry (1893) 63 
L. J. Q. B. 211 ; [1894] 1 Q. B. 292 ; 9 R. 102 ; 
69 L. T. 671 ; 42 W. R. 214 ; 58 J. P.262.— C.A. ; 
referred to, Gates v. Bill (1902) 71 L. J. K. B. 
102 ; [1902] 2 K. B. 38 ; 87 L. T. 288 ; 50 W. R. 
546.— C. A. 

King v. Spurr, distinguished. 

King v. London Improved Cab Co. (1889) 58 
L. J. Q. B. 456 ; 23 Q. B. D. 281 ; 61 L. T. 34 ; 
37 W. R. 737.— C.A. 

n* 

King v. Spurr, held overruled. 

King v. London Improved Cab Co., followed. 
Keen r. Henry (1893) 03 L. J. Q. B. 211 ; 
[1894] 1 Q. B. 292; 9 R. 102 ; 69 L. T. 671 ; 42 
W. R. 214 ; 58 J. P. 262.— C.A. 

esher, m.r. — I may add that we are all of 
opinion that Xing v. Spurr is overruled, — 
pp. 212, 213. 

King v. London Improved Cab Co., and 
Keen v. Henry, considered. 

■ Gates v. Bill (1902) 71 L. J. K. B. 702 ; [1902] 

2 K. B. 38 ; 87 L. T. 288 ; 50 W. R. 546.— C.A. 
WILLIAMS, ROMER and MATHEW, L.JJ. 

Joel V. Morrison (1S34) 6 Car. & P. 501.— 
parke, B., adopted. 

Mitchell v. Crassweller (1853) 13 C. B. 237; 22 
L. J. C. P. 100 ; 17 Jur. 716 ; 1W.R, 153.— C.P. 

Joel v. Morrison, dicta- applied. 

Whatman <v. Pearson '(1868) 37 L. J. C. P. 156 ; 

L. R. 3 O. P. 422 ; 18 L. T. 290 j 16 W. R. 649. 
—C.P. 


Joel v. Morrison, considered . 

Burns v. Pqplsom (or Poulsoh) (1873) 42 L. ,T. 
C. P. 302 ; L. R. 8 C. P. 563 ; 29 L. T. 329 ; 22 
W. R. 20. — C.P. ; BRETT, j. dissenthig. 

Sleath v. Wilson (1839) 9 Car. ic P. 6<>7 ; 
S. C. no in. Heath v. Wilson, 2 M. & Rub. 
1 81 . — C.P., disapproved. 

Mitchell v. Crassweller (1853) 13 C. B. 237 ; 
22 L. J. O. P. 100 ; 17 "Jur. 716 ; 1 \V. B. 
153. — C.P., approved. 

Storey r. Ashton (1869) 10 B. & S. 337 ; 38 
L. J. Q. B. 223 ; L. E. 4 Q. B. 476 j 17 W. E. 
727 — Q.B, 

cockburn, c.J. — I cannot adopt the view 
of Erskine, J., in Sleath v. Wilson , that 
wherever a master has intrusted his servant 
with the control of his carriage the master is 
responsible for the servant’s improper manage- 
ment of it. He is responsible when the act of 
the servant which causes the injury is done 
in the course of his employment as servant. I 
am far from saying that if the servant, while 
on his master’s business, made a deviation fmm 
it for his own purpose, the master might not be 
liable. It would be a question of degree as to 
the extent of the deviation. — p. 339. 

Mitchell v. Crassweller and Storey v. Ashton 

(supra'), considered. 

Burns v. Poulsom (or Poulson) (1873) 42 
L. J. C. P. 502 ; L. R. S C. P. 563 ; 29 L. T. 329 ; 
22 W. R. 20.— C.P. ; brett, J. dissenting . 

Mitchell v. Crassweller and Storey v. Ashton, 

discussed and applied. 

Stevens v. Woodward (1SS1) 50 L. J. Q. B. 
231 ; 6 Q. B. D. 318 ; 44 L. T. 153 ; 29 W. R. 
506 ; 45 J. P. 603.— Q.B.D. 

Lamb v. Palk (1840) 9 Car. & P. 629. — EX, 
overruled. 

Page v. Defries (1866) 7 B. & S. 137. — Q.B. 
Blackburn, J. — At the trial I thought Dumb 
v. Palh was not law, or was misreported. 

mellor, J. — That case is in point, but is not 
law. — p. 139. 

Brucker v. Fromont (1796) 6 Term Rep. 659 ; 

3 R. R. 303. — K.B., inapplicable. 

Lyons r. Martin (1838) 8 A. & E. 512 ; 3 
N. & P. 509 ; 7 L. J. Q. B/214. -Q.B. 

The Apollo (1889) 61 L. T. 2S6 ; 6 Asp. M. C. 
402.— C.A. FRY and LOPES, L.JJ. ; ESHER, M.R. 
dissenting ; reversed , [1891] A. C. 499 ; 65 L. T. 
590 ; 55 j. P. 820.— H.L. (E.). LORDS BRAMWELL 
and MORRIS dissenting. 

Keith v. Keir (1812) 13 Faculty Decisions, 
679.— CT. OF SESS., disapproved. 

Mackenzie v. M ! Leod (1834) 4 M. & Scott 249 ; 

3 L. J. C. P. 79.— C.P. 

park, J. — With regard to the case cited of 
Lord Keith v. Keir, I am of opinion that that 
decision was contrary to law, as it is repugnant 
to good sense and justice. The master there 
expressly prohibited the act which caused tli 
damage : it was very strange to hold him liable 
under such circumstances. — p. 254. 

Sadler v. Henlock (1S55) 4 El. & Bl. 570 ; 

24 L, J. Q. B. 138 ; 1 Jur. (n.s.) 677 ; 3 
W. R. 181. — Q.B., test in applied. 

Turner v. G. E. By. (1875) 33 L. T. 431. — C.P. 

56 


o.c. 
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Sadler v. Henlock, see 

Johnson v. Lincteay (1889) 58 L. J. Q. B. 581 ; 
23 Q. B. D. 508 ; 61 L. T. S64; 33 W. R. 119 ; 
54 J. P. 228. — C.A. ; FRY, L;J. dissenting. 

Stevens v. Woodward (1881) 50 L. J. Q. B. 
231 ; 6 Q. B. D. 318; 44 L. T. 153; 29 
W. R. 506 ; 45 J. P. 603. — GI-ROVE and 
LINDLEY, JJ., distinguished. 

Ruddiman v. Smith (18S9) GO L. T. 708 ; 37 
W. R. 528 ; 53 J. jP. 518.— coleridg-e c.J. and 
HAWKINS, J. 

Matthews v. West London Waterworks Co. 

(1813) 3 Camp. 403, disapproved. 

Overton r. Freeman (1852) 11 C. B. 867 ; 3 
Car. & K. 52 ; 21 L. J. C. P. 52 : 16 Jur. 65. 

ajaule, J. — I can find no case in which a 
party, situated like these defendants are, has 
been held liable under circumstances like those 
of the present case, except the case of Matthews 
v. The West London Waterworks Co where it 
appears a verdict was obtained against a water- 
works company for an injury resulting to the 
plaintiff from negligence of men employed by 
certain pipe-layers with whom the company had 
contracted for the laying down of certain water- 
pipes in a public street. That, however, is but 
a nisi prius case ; the report is short and un- 
satisfactory. and the particular circumstances 
are not detailed ; it. certainly does, as it stands, 
somewhat countenance the argument, which has 
been urged in this case. That is the^only case, 
with the exception of Bush v. Stein man ( supra ), 
which has been considered as having laid down 
the law erroneously. — p. 872. 

Murray v. Currie (1S70) 40 L. J. C. P. 26 ; 
L. R. 6 0. P. 24 ; 23 L. T. 557 ; 19 W. R. 
104.— C.P. 

Distinguished. Turner r. G. E. Ry. (1875) 33 
L. T. 431. — C.P. : considered and applied , Rourke 
r. White Moss Colliery Co. (1876) 46 L. J. C. P. 
283 ; 1 C. P. D. 556 ; 35 L. T. 160.— c.P.D. ; 
affirmed, C.A. (sec col. 1747) ; distinguished, Jones 
r. Liverpool Corporation (1885) 54 L. J. Q. B. ; 
345 ; 14 Q. B. 13. 890 ; 33 W. R. 551 ; 49 J. P. 
311 . — GrROVIS and 3tf ANISTY, J J. 

Murray v. Currie, distinguished. 

Oldfield v. Furniss (1893) 58 J. P. 102. — C.A. 
ESHER, M.R., BOWEN and KAY, L.JJ. 

Murray v. Currie, applied . 

Hall r. Lees (1904) 73 L. J. K. B. 819 ; [1904] 
2 K. B. 602 ; 91 L. T. 20 ; 53 W. R. 17 ; 20 
T. L. R. 678.— C.A. 

Lethbridge v. Phillips (1819) 2 Stark. 544. 
— ABBOTT, C.J., applied. 

Neuwith v. Over JDarwen Industrial Society 
(1894) 63 L. J. Q. B. 290 ; 10 R. 588 ; 70 L. T. ; 
374 . — matiiew and collins, JJ. 

Randleson v. Murray (1838) 8 A. & E. 109 ; 
3 N. & P. 239 ; 1 W. W. & PI. 149 ; 7 
L. J. Q. B. 132; 2 Jur. 324.— Q.B., 
distinguished . 

Peachey v. Rowland (1853) 13 C. B. 182 ; 22 
L. J. C. P. 81 ; 17 Jur. 764.— C.P. 

Randleson v. Murray, impugned. 

Murphy v. Caralli (1864) 34 L. J. Ex. 14 ; 8 
H. & C. 462 ; 10 Jur. (N.s.) 1207; 13 W. R. 
165 .— ex. 

pollock;, c.b. — Randleson v. Murray is cer- 
tainly opposed to the general current of decisions 
on this subject. 


Bower v. Peate (1876) 45 L. J. Q. B. 446 ; 1 
Q. B. D. 321 ; 35 L. T. 321.— Q.B.D., 

approved and followed. 

Angus v. Dalton (1878) 4 Q. B. D. 162 ; 48 
L. J. Q. B. 225 ; 40 L. T. 605. — C.A. ; affirmed, 
(1881) 6 App. Cas. 740 : 50 L. J. Q. B. 689 ; 44 
L. T. 844 ; 30 W. R. 191.— H.L. (E.). 

Bower v. Peate, applied. 

Burt v. Victoria Graving Dock Co. (18S2) 47 
L. T. 37S.— FIELD, J. 

Bower v. Peate, commented on. 

Hughes v. Percival (1883) 8 App. Cas. 443 ; 52 
L. J. Q. B. 719 ; 49 L. T. 189 ; 31 W. R. 725 ; 47 
J. P. 772— H.L. (E.). 

Bower v. Peate and Hughes v. Percival, 

considered and distinguished. 

Barham r. Ipswich Dock Commissioners (1885) 
54 L. T. 23, 26.— HUDDLESTON, B. 

Hughes v. Percival, followed. 

Black 'C. Christchurch Finance Co. (1S93) 63 
L. J. P. C. 32; [1894] A. C. 48 ; 6 R. 394; 70 
L. T. 77 ; 58 J. P. 332.— p.C. 

Hughes v. Percival and Bla<& v. Christ- 
church Finance Co., commented on. 
Hollidav v. Rational Telephone Co. (1899) 68 
L. J. Q. B. 1016 ; [1899] 2 Q. B. 392 ; 81 L. T. 
252 ; 47 W. li. 658.— C.A. HALSBURY, L.C., 
SMITH and WILLIAMS, L.OJ. ; reversing (1898) 
68 L. J. Q. B. 302 ; [1S99] 1 Q. B.221 ; 79 L.T. 
593 ; 47 W. R. 203 ; 63 J. P. 133.— WILLS and 
LAWRANCE, JJ. 

Whatman (or Whitman) v. Pearson (1868) 
37 L. J. C. P. 156 ; L. R. 3 C. P. 422 ; 18 

L. T. 290 ; 16 W. R. 649. — C.P., considered. 
Burns v. Poulsom (or Pouison) (1873) 42 L. J. 

C. P. 302 ; L. R. 8 C. P. 563 ; 29 L. T. 329 ; 22 
W. R. 20.— C.P. 

Whatman v. Pearson, distinguished. 
Edwards v. St. Marv, Islington (1889) 58 
L. J. Q. B. 163 ; 22 Q. B. D. 338 ; 60 L. T. 723 ; 
37 W. R. 347 ; 53 J. P. 180.— C.A. 

Gregory v. Piper (1829) 9 B. & C. 591 ; 4 

M. & Ry. 400. — K.B., distinguished. 
Sharrod v. L. & N. W. Ry. (1849) 20 L. J. Ex. 

185 ; 6 Railw. Cas. 239 ; 7 D. & If. 213 ; 14 Our. 
23 .— ex. 

Bush v. Steinman (1799) 1 Bos. & P. 404, 

overruled. 

Reedie v. L. & N. W. Ry. (1849) 4 Ex. 244 ; 
6 Railw. Cas. 184 ; 20 L, J. Ex. 65.— EX. 

Laugher v. Pointer (1826) 5 B. & C. 547 ; 8 

D. & R. 550 ; 4 L. J. (O.s.) K. B. 309.— 
K.B. 

Adopted, Quarman v. Burnett (1S40) 9 L. J. 
Ex. 308 ; 6 M . & W. 499 ; 4 Jur. 9G9. — EX. ; and 
Reedie i\ L. & N. W. Ry. (1S49) 20 L. J. Ex. 65 
4 Ex. 244; 6 Railw. Cas. 184. — EX. ; applied, 
Dalyell v. Tyrer (1858) 28 L. J. Q. B. 52; 

E. B. & E. 899 ; 5 Jur. (N.s.) 335 ; 6 W. R. 684. 
— Q.B. ; White v. Jameson (1874) L. R. 18 Eq. 
303 ; 22 W. R. 761. — M.R. ; distinguished hut dicta 
applied , Chibnall u. Paul (1881)' 29 W. R. 536.— 
KAY, J. ; folloived, Jones v. Liverpool Corporation 
(1885) 54 L. J. Q. B. 345; 14 Q. B. D. 890 ; 33 W. R. 
551 ; 49 J. P. 311.— GROVfi and MANISTY, JJ. ; 
adopted , The Quickstep (1890) 59 L. J. Adm. 65 ; 
15 P. D. 196 ; 63 [L. T. 713; 6 Asp. M. C. 603.— 
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HANNEN, P., and butt, J. ; discussed. Green well 
v . Low Beechburn Colliery Co. (1897) 66 L. J. 
Q. B. 643 ; [1897] 2 Q. B. 165; 76 L. T. 759.— 
BRUCE, J. ; Jones v. Scullard (1898) 67 L. J. 
Q. B. 895 ; [1898] 2 Q. B. 565 ; 79 L. T. 386.— 
RUSSELL, C.J. 

Quarman v. Burnett (1840) 6 M. & W. 499 ; 
9 L. J. Ex. 308 : 4 Jur. 9G9.— EX. 

Acted upon , Milligan v. Wedge (1S40) 10 L. J. 
Q. B. 19 ; 12 A. & E. 737. — Q.B. ; Rapson >\ 
Cubitt (1842) 11 L. J. Ex. 271 ; 9 JI. & W. 710. 
— EX. ; Allen v. Hayward (1845) 15 L. J. Q. B. 
99 : 7 Q. B. 960 ; 10 Jur. 92. — Q.B. ; adopted. 
Reedie e. L. & N. W. Ry. (1849) 20 L. J. Ex.' 
65. — EX. ; applied , Dal veil c. Tyrer (1858) 
E. B. & E. 899 ; 28 L. J.~Q. B. 52; 5 Jur. (N.s.) 
335 ; 6 W. R. 684. — Q.B. ; dictum applied, 
Williams v. Jones (1865) 3 H. & C. 602; 11 
Jur. (N.s.) 843 ; 13 L. T. 300 ; 13 W. R. 1023.— 
EX. CH. ( 'affirming (1864) 33 L. J. Ex. 297. — EX.): 
referred to, Wear River Commissioners r. Adam- 
son (1877) 47 L. J. Q. B. 193 ; 2 App. Gas. 743 ; 
37 L. T. 543 ; 26 W. R. 217. — H.L. (E.) ; Spaighfc 
r. Tedcast.le (1881) f> App. Cas. 217; 44 L. T. 
589; 29 W. R. 761. — H.L. (e.) ; recognised, 
Dalton v. Ari^us (1881) 50 L. J. Q. B. 689 ; 6 
App. Cas. 740, 829 ; 44 L. T. 844 ; 30 W. R. 191. 
— H.L. (E.) ; Hughes r. Percival (1883) 52 L. J. 
■Q. B. 719 : 8 App. Cas. 443; 49 L. T. 189 : 31 
W. R. 725. — H.L. (e.) ; The European (1885) 54 
L. J. P. 61 ; 10 P. D. 99 ; 52 L. T. S68 ; 33 W. E. 
937 : 5 Asp. M. O. 417. — ADM. : followed, Jones 
r. Liverpool Corporation (1885) 54 L. J. Q. B. 
345 ; 14 Q. B. D. 890 ; 33 W. R. 551 ; 49 J. P. 
311.— GROVE and MANISTY, JJ. ; distinguished; 
hut dictum adopted, The Niobe (1888) 57 L. J. P. 
33 ; 13 P. D. 55 ; 36 W. R. 812 ; 59 L. T. 
257. — hannen, P. : .adopted, The Quickstep 
(1890) 59 L. J. Adm. 65 ; 15 P. D. 196 ; 63 
L. T. 713; 6 Asp. M. G. 603 .— hannen, p. and 

BUTT, J. 

Quarman v. Burnett and Brady v. Giles 
(1835) 1 M. & Rob. 494. — EX., considered. 
Jones r. Scullard (1898) 67 L. J. Q. B. 895 ; 
[1898] 2 Q. B. 565 ; 79 L. T. 386. — russell, C.J. ; 
Powell v. M’ Glynn [1902] 2 Ir. R. 154.— k.b.d. 
and O.A. 

Rourke v. White Moss Colliery Co. (1877) 
46 L. J. 0. P. 283 ; 2 O. P. D. 205 ; 36 
L. T. 49; 25 W. E. 263.— C. A., dis- 

tinguished. 

Jones i\ Liverpool Corporation (1885) 54 L. J. 
Q. B. 345 ; 14 Q. B. D. 890 ; 33 W. R. 551 ; 49 
J. P. 311.— GROVE and MANISTY, JJ. : Swain r. 
Follows (1887) 56 L. J. Q. B. 310; 18 Q. B. D. 
585 : 56 L. T. 335 ; 35 W. R. 408.— Q.B.D. 

Rourke v. White Moss Colliery Co., 

referred, to. 

■ Johnson r. Lindsay (1889) 58 L. J. Q. B. 581 ; 
23 Q. B. D. 508 ; 38 *W. R. 119.— C.A. 

Rourke v. White Moss Colliery Co., fol- 
lowed. 

Donovan v. Laing (1893) 63 L. J. Q. B. 25 : 
[1893] 1 Q. B. 629 ; 4 R. 317 ; 68 L. T. 512 ; 
41 W. R. 455 ; 57 J. P. 583.— C.A. ESHER, M.B., 
LINDLEY and BOWEN, L.JJ. 

Rourke v. White Moss Colliery Co., applied. 
Jones r. Scullard (1898) 67 L. J. Q. B. 895 : 
[1898] 2 Q. B. 565 : 79 L.T. 386.— RUSSELL. C.J. 


Rourke v. White Moss Colliery Co., dis- 
tinguished. * 

Waldock v. Winfield (1901) 70 L. J. K. B. 925 ; 
[1901] 2 K. B. 596; 85 L. T. 202. — C.A. SMITH, 
M.R., WILLIAMS and STIRLING, L.JJ. 

Jones v. Liverpool Corporation (1885) 54 
! L. J. Q. B. 345 : 14 Q. B. D. 890 : 33 
W. R. 551 ; 49 J. P. 311.— GROVE and 
MANISTY, JJ. 

Discussed, Donovan *. Laing (1893). — c.A. 
(supra') : followed, Mileliam r. St. Marvlebone 
Borough Council (1903) 1 L. G. R. 412.— K.B.D. 

Donovan v. Laing (1893) 63 L. J. Q. B. 25 : 
[1893] 1 Q. B. 629: 4 E. 317: 68 L. T. 
512 : 41 W. R. 455 : 57 J. P. 583.— C.A. 

Applied, Jones r. Scullard (1S98). — RUSSELL, 
C.J. (supra ) ; Waldock r. Win field (1901). — c.A. 
(supra). 

Coupe Co. v. Maddiek (1891) 60 L. J. Q. B. 
676: [1891] 2 K. B. 413 ; *62 L. T. 4S9 ; 
56 J. P. 39.— CAVE and CHARLES, JJ., 
considered and distinguished . 

Sanderson v. Collins (1904) 73 L. J. K. B. 358 ; 
[1904] 1 K. B. 624 ; 90 L. T. 243 : 52 W. R.354. 
— C.A. 

Bosk v. Hill (1846) 2 C. B. 877 ; 3 D. & L. 
788 ; 15 L. J. 0. P. 182 ; 10 Jur. 435.— 
C.P. ;• and Jones v. Scullard (1898) 67 
L. J. Q. B. 895 ; [1898] 2 Q. B. 565 ; 79 
L. T. 386.— RUSSELL, C.J., distinguished . 

Abrahams r. Bullock (1901) 85 L. T. 237 ; 49 
W. R. 653. — RIDLEY, J.; reversed, (1902) 86 L.T. 
796 ; 50 W. R. 626.— C.A. COLLINS, M.R., 
MATHEW aild COZENS-HARDY, L.JJ. 

Abrahams v. Bullock, followed . 

Cheshire v. Bailey (1904) 52 W. R. 631 ; 20 
T. L. R. 561.— WALTON, J. ; reversed . 21 T. L.R. 
130.— C.A. 

Degg v. Midland Ry. (1857) 26 L. J. Ex. 
171 ; 1 fl.&N. 773 ; 3 Jur. (N.s.) 395 ; 5 
W. R. 364 . — ex., distinguished. 

Abraham r. Reynolds (I860) 5 H. &; 3f. 143 : 
6 Jur. (N.S.) 53; 1 L. T. 330 ; 8 W.R. 181.— EX. 

Degg v. Midland Ry., approved . 

Potter c. Faulkner (1861) 1 B. & 8. 800 ; 31 
L. J. Q. B. 30*; 8 Jur. (n.s.) 259 ; 5 L. T. 455; 
10 W. R. 93.— EX. CH. 

Degg v. Midland Ry., distinguished. 

Wright r. L. & N. W. Ry. (1876) 45 L. J. Q. B. 
570 ; 1 Q. B. D. 252 ; 33 L. T. 830.— C.A. 

mellish, L.J. — The present case differs in 
two important particulars from Degg v. Midland 
Jig. First, in that case the plaintiff was not a 
mere volunteer, but was assisting in the shunting 
in order to get his heifer. . . . The other point 
of distinction is, that in Degg v. Midland Ry. 
the Court held that the deceased was a wrong- 
doer, because, although he was invited to do 
the act by the servants of the company, yet the 
knowledge and assent of the servants in that 
case was not the knowledge and assent of the 
masters. — p. 572. 

Degg v. Midland Ry., referred to. 

Swaiuson r. N. E. Ry. (1878) 47 L. J. Ex. 372 : 
8 Ex. U 341 : 38 L. T.*201 : 20 W. R. 413. — c.A. 

5 ( 5 — 2 ^ 
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Potter v. Faulkner (1801) 1 15. & 8. 800; 
31 L. J. ft. B. 30 ; S Juiv (N.S.) 259 ; 5 
L. T. 455 ; 10 W. R. 98.— EX. CH M d/#- 
thiguished. 

Tebbutt «. Bristol and Exeter By. (1870) 40 
L. J. Q. B. 78 ; L. R. 0 Q. B. 73 ; 23 L. T. 772 ; 
19 W. K. 383. — Q.B. ; Wriglit r. L. & N. W. By. 
0870) 45 L. J. Q. B. 570 ; 1 Q. B. D. 252 ; 33 
L. T. 830.— C. A. ^ 

Abraham v. Reynolds (1SG0) 5 H. & N. 143 ; 
6 Jur. (N.s.) 53 ; 1 L. T. 330 ; 8 W. B. 

181.— EX. 

Considered, Turner r. (x. E. By. (1875) 33 
L. T. 431. — c.P. ; referred to, Bourke r. White 
Moss Colliery Co. (1870) 46 L. J. O. P. 283 ; 2 
C. P. I). 205 : 30 L. T. 49 : 25 W. B. 203.— C.A. : 
adopted* Swainson v. N. E. By. (1878) 47 L. J. Ex. 
372 ; 3 Ex. D. 341, 349 : 38*L. T. 201 ; 20 W. R. 
413. — C.A. ; distinguished, Charles r. Taylor 
(1878) 3 C. P. D/492; 38 L. T. 773.— C. P.D. ; 
affirmed, C.A. 

AbrahanTv. Reynolds, distinguished. 
Johnson r. Lindsay (1889) 5S L. J. Q. B. 581 ; 
23 Q. B. D. 508 ; 01 L. T. 864 ; 38 W. B. 119 ; 
54 J. P. 228.— C.A. COTTON and LOPES, L.JJ. ; 
FEY, L.J. dissenting. 

Gwilliam v. Twist (1895) [1895] 1 Q. B. 557 ; 
72 L. T. 1 15. — lawrance .and weight, jj . ; 
reversed, (1895) 04 L. J. Q. B. 4.74 : [1895] 

2 Q. P>. 84 ; 14 B. 461 ; 72 L. T. 579; 48 W. B. 
566 ; 59 J. P. 484.— C.A. ESHER, 201., SMITH 
and RIGBY, L.JJ. 

Reg. v. Stephens (1806) 7 P>. & 8. 710; 35 
L. J. Q. B. 251 ; L.B. 1 Q. P>. 702 ; 12 Jur. 
(N.S.) 961 ; 14 L. T. 593 : 14 W. B. 859.— 
Q.B. , observed' upon.. * 

Chisholm r. Doulton (1889) 58 L. J. M. C. 133 ; 
22 Q. B. D. 736 ; 60 L. T. 966 ; 37 W. B. 749 : 

16 Cox C. C. 675 ; 53 J. P. 550.— FIELD and 
CAVE, JJ. 

Att.-Gen. v. Siddon (1830) 1 C. & J. 220; 
1 Tyr. 41 ; 9 L. J. (o.s.) Ex. 7.— EX., 
adopted. 

Coleman r. Riches (1855) 16 C. B. 104 ; 3 0. 
L. R. 795 : 24 L. J. C. P. 125 ; 1 Jur. (N.S.) 596; 

3 W. B. 453.— c.P. ; Searle r. Reynolds (I860) 
35 L. J. Q. B. 18 : 7B.&H, 704 ; 14 L. T. 518. 
— Q.B. 

Att.-Gen. v. Siddon, distinguished , 

Newman v. Jones (1886) 55 L. J. M. C. 113; 

17 Q. B. D. 132 ; 55 L. T. 327 ; 50 J. P. 373.— 
MATHEW and SMITH, JJ. 


MAYOR'S COURT. 

Read v. Brown (1888) 58 L. J. Q. B. 120 ; 
22 Q. B. D. 128 : 60 L. T, 250 ; 37 W. 14. 
131. — C.A., explained and followed. 
Coburn v. Colled £e (1897) 66 L. J. Q. B. 462 ; 
[1897] 1 Q. B. 702 ; 76 L. T. 608 : 45 W. It. 488. 
— C.A. ESHER, M.R., LOPES and CHITTY, L.JJ. 

Adams v. Lindsell (1818) 1 B. & Aid. 681 ; 
19 B. B. 415.— K.B. 

Adopted, Dunlop r. Higgins (1848) 1 H. L. 
Cas. 381 ; 12 Jur. 295. — H.L. (SC.); inapplicable, 
British stnd American Telegraph Co. r. Conlson 
(1871) 40 L. J. Ex. 97 ; L. B. 6 Ex. 108, 122 ; 


23 L. T. 868. — EX. ; dicta applied, Imperial 
Land Co. of Marseilles, In re, Townsend’s Case 
(1871) 41 L. J. Ch. 198 ; L. B. 13 Eq. 148, 155 ; 
25 L. T. 692 ; 20 W. R. 104.— MALINS, v.-C. ; 
discussed and applied. , Imperial Land Go. of 
Marseilles, In re, Harris’s Case (1S72) 41 L. J. Ch. 
621 ; L. B. 7 Ch. 587, 595 ; 26 L. T. 781 ; 20 
W. R. 690. — L.JJ. ; considered, Evans r. Nichol- 
son (IS 75) 32 L. T. 778.— C.P., DENMAN, J. 
dissenting ; applied, Taylor r. Jones (1875) 45 
L. J. C. P. 110 ; 1 0. P. D. 87 : 34 L. T. 131.— 
c.p.d. : Stevenson r. McLean (18S0) 49 L. J. 
Q. B. 701 : 5 Q. B. D. 346, 351 ; 42 L. T. 897 ; 
28 W. B. 916.— LUSH, J. 

Evans v, Nicholson, (1875) 32 L. T. 778. — 
C.P., adopted. 

Taylor r. Jones (1S75) 45 L. J. C. P. 110 ; 1 
C. P. D. 87 : 34 L. T. 131.— C.P.D. 

Evans v. Nicholson and Wallace v. Allen 
(1875) 44 L. J. C. P. 351 ; L. B. 10 C. P. 
607 ; 32 L. T. S30 : 23 W. B. 703.— C.P., 
distinguished and explained. 

Taylor r. Nicholls (1876) 45 L. J. C. P. 455 ; 
1 C. P. D. 242 ; 24 W. B. 673.— C.P.D. 

BRETT. J. — The decisions in the eases of Evans 
v. Nicholson , and Wallace v. Allen , have been 
distinguished on the ground that in one case the 
objection was taken after, and the other before 
verdict, but these cases were not decided simply 
on that ground. In Evans v. Nicholson the 
judgment had been obtained on an account 
stated ; the accounts were stated within the 
City, and therefore no prohibition was granted, 
and consequently it becomes an authority for 
what we are doing now. It is true it was after 
verdict, but what the Chief Justice meant to say 
when he commented on that case in Wallace v. 
Allen was, “In yesterday's case it is clear the 
matter was on accounts stated, because we have 
seen the judgments in the Lord Mayor’s Court, 
and we have seen that is on the accounts* stated, 
and on nothing more.” Where, as in the case 
of Wallace, v. Allen, it was doubtful whether 
what took place in the City amounted to an 
account stated, and if the action had been tried, 
and if judgment had not been suffered by de- 
fault, it might have been sought to make the 
defendant liable for what took place outside the 
City, i.e., in Surrey, and therefore not merely 
on accounts stated within the City. — p. 456. 
ARCHIBALD and LINDLEY, jj. agreed. 

Evans v. Nicholson, applied. 

Beg. v. Rogers (1877) 47 L. J. M. O. 11 ; 3 
Q. B. D. 28 : 37 L. T. 473 ; 26 W. B. 61 ; 14 
Cox C. 0. 22.— c.C.R. 

Evans v. Nicholson, followed. 

Taylor v. Jones (1876) 45 L. J. C. P. 110 ; 
1 C. P. D. 87 ; 34 L. T. 13 L— c.p.d., dis- 
tinguished. 

Bennett v. Cosgriff (1878) 38 L. T. 177. 

denman, J. — Evans v. Nicholson was a case 
in which the Court of Common Pleas held that 
a letter posted in the country, though it might 
have been held to speak when it was posted, did 
nevertheless also amount to a continuous state- 
ment of account at the place where it was 
received. Then it is argued that Taylor v. Jones 
is a decision the other way. It. must be remem- 
bered, however, that Evans v. Nicholson was 
cited in that very case, and the Court intimated 
that they did not intend to overrule it. Nor 
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was it necessary to do so, because they did not 
hold that the letter did not spealc in the place 
where it was received, but only that it did speak 
in the place where it was posted. To say 
that the letter completed the cause of: action in 
the place where the sender posted it is a very 
different thing from saying that, if a question 
had arisen as to the effect of the writing where 
it was received, the decision of the Court would 
have been opposed to that of Bran s v. Mcholxn/i. 

lind ley, J. — It seems to me to have been 
properly decided that a letter posted in one 
place and received in another has a continuous 
effect, and speaks in the place where it is re- 
ceived. That view is not. only consistent with 
Bran# v. Xicholson, but was adopted and ap- 
proved by the Court for the Consideration of 
Crown Cases Reserved in Reg. v. Rogers (47 
L. J. M. C. 11 : 37 L. T. 473). ‘ I think the true 
construction of both cases is that a letter is a 
continuing offer, or order, or statement by the 
sender, which takes effect in the place where the 
person to whom it is sent receives it. 

Evans v. Nicholson, dicta, adopted. 

Grundy c. l*ownsend ( 1 888) 33 W. R. 531. — C.A. 

London Corporation v. Cox (1867) 35 L. J. 
Ex. 225 ; L. R. 2 H. L. 239 ; 10 W. R. 
44. — H.L. (E.), applied. 

Frith r. Guppy (1800) 36 L. J. 0. P. 45 : 
L. R. 2 C. P. 32 ; 12 Jur. (N.S.) 1011 ; 15 L. T. 
616 ; 15 W. R. 280. — C.P. ; Banque de Credit 
Commercial r. Do Gas (1871) L. R. 6 G. P. 142 ; 
24 L, T. 235. — c.p. : Byme r. Guano Consign- 
ment Co. (1872) 20 L. T. 935.— C.P. 

London Corporation v. Cox, explained. 

Cooke •<-. Gill (187*) 42 L. J. 0. P. 98 : L. R. 
8 0. P. 107 ; 28 L. T. 32 ; 21 W. R. 334.— C.P. 

keating, J. — In the copy of the Law Reports 
in this Court. (Common Picas), I find in the 
handwriting of my late brother Willes the fol- 
lowing addition to the headnote to Mayor of 
London v. Cox: “The cause of action must arise 
and the garnishee reside within the city, in order 
to give "the Lord Mayor’s Court jurisdiction.” 
We have repeatedly held since that that means 
substantially the whole cause of action, — p. 110. 
* 

London Corporation v. Cox, dictum, applied. 

Worthington r. Jeffries (1875) 44 L. J. O., P. 
209 ; L. R. 10 C. P. 379 ; 32 L. T. 606 ; 23 W. R. 
750.— C.P. 

London Corporation v. Cox, discussed and 
applied. 

Jacobs •/*. Brett (1875) 44 L. J. Ch. 377 : L. R. 
20 Jflq. 1 : 32 L. T. 522 ; 23 W. R. 556. — M.R. : 
Chambers i\ Green (1875) 44 L. J. Oh. 600 ; L. R. 
20 Eq. 552. — M.Ii. 

London Corporation v. Cox, distinguished. 

Hawes v. Pavcley (1876) 1 C. P. 1). 418 ; 46 
L. J. C. P. 18 ; 34 L. T. 835.— C.A. 

HELLISH, l.*j . — H ere the legislature says that 
the Court shall decide on this matter, and the 
Court is precluded from having cognizance of 
the want of jurisdiction, for there is no mode by 
which the want of jurisdiction can be brought 
before it; The necessary conclusion is, that the 
legislature meant that there should be no prohi- 
bition in cases within the twelfth section [of the 
Mayor’s Court of London Procedure Act, 1S67]. 
The only argument raised before us to the con- 
trary was that the House of Lords, in the ease of 


Mayor of Lowhn v. Cox, put a different construc- 
tion on the fifteenth section. The House of 
Lords held that in cases within that section, but 
not within the twelfth section, although no 
objection could be taken to the want of jurisdic- 
tion in the Mayor’s Court except by plea, 
nevertheless the superior Court could issue a 
prohibition. But that decision is not in conflict 
with what we are now deciding. When the 
fifteenth section says that there shall be no 
objection except by way of plea in the Mayor's 
Court, it follows that by way of plea an objec- 
tion to the jurisdiction may be taken. This 
assumes that there is a want of jurisdiction. So 
in cases within the fifteenth section, and not the 
twelfth, the very words of the Act show that 
there is no jurisdiction. But if there is no 
jurisdiction, then there must be express words 
taking away the right of prohibiting from the 
superior Court, or it will remain. It would be 
an anomaly that there should be an inferior 
Court in which there might be plea to the 
jurisdiction in cases where there was no juris- 
diction, and yet the superior Court shall have no 
right to prohibit. That decision does not apply 
to a case where the legislature says that in such 
a case no want of jurisdiction shall be objected 
to, either by way of plea or in any other way. 
That is equivalent to saying there shall be 
jurisdiction. By a necessary implication it 
follows that the prohibition is taken away. — 

р. 421 

London Corporation v. Cox. 

Referred to, Bridge r. Branch (1876) 1 C. P. D. 
633 : 34 L. T. 905. — c.p.d. ; and Oram v. Breary 
(1877) 46 L. J. Ex. 4£1 : 2 Ex. 1). 346 : 36 L. T. 
475 : 23 W. R. 750. — ex. d. ; applied, Serjeant 

с. Dale (1877) 46 L. J. Q. B. 781 ; 2 Q. B. D. 558, 
568 ; 37 L. T. 153. — Q.B.D. : Appleford r. Judkins 
(1878) 47 L. J. 0. P. 615 ; 3 C. P. D. 489 ; 38 L. T. 
801 ; 26 W. 11. 734.— C.A. 

London Corporation v. Cox, referred to. 

London Corporation •/?. London Joint Stock 
Bank (1881) 50 L. J. Q. B. 594 ; 6 App. Gas. 
393; 45 L. T. 81 ; 29 W. R. 870.— H.L. (E.). 
LORDS SELBORNE, L.C., BLACKBURN aild 
WATSON ; Combe r. Dc la Bere (1882) 22 Ch. D. 
316. 325 ; 47 L. T. 185 ; 21 W. R. 24.— CHITTY, 
J. [a firmed, c.A.) ; Chadwick v. Ball (1885) 54 
L. J. Q. B. 396; 14 Q. B. D. 855; 52 L. T. 949. 
—C.A. 

London Corporation v. Cox, observations 
adopted. 

Reg. r. Shropshire Couuty Court Judge (1887) 
57 L. J. Q. B. 143 ; 20 Q. B. D. 242 ; 58 L. T 
86 ; 36 W. R. 476,— POLLOCK, B. and HAWKINS, J 

London Corporation v. Cox, opinion of 
WILLES , J., approved. 

Broad r. Perkins (or Jenkins) (1888) 57 
L. J. Q. B. 038 : 21 Q. B. I>. 533 ; 60 L. T. 8 ; 
37 W. 11. 41; 53 J. P. 39.— C.A. ESHER, M.R., 
COTTON, LINDLEY, BOWEN, FRY and LOPES, L.J.). 

London Corporation v. Cox, considered. 

British South Africa Co. v*. Companhia de 
Mo?ambique (1893) 63 L. J. Q. B. 70 ; [1893] 
A. C. 602 ; 6 R. 1 ; 69 L. T. 604. — H.L. (E.) ; 
Farquharson r. Morgan (1894) 03 L. J. Q. B. 
474 ; [1894] 1 Q. B. 552 ; 9 R. 202 ; 70 L. T. 
152 ; 42 W. R. 306 ; 58 J. P. 495— C.A. LORD 
li AL SR ur Y, lopes and davey, L.JJ. ; Watson V. 
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Petts (18991 68 J* J. g. B. 249 : £1899] 1 Q. B. 
430 ; 80 Jj. T. 707 : 47 AV. R. 163. — DARLING 
and CHANNELL, JJ. 

London Corporation v. Cox. 

Opinion adopted , Falkingham /’.Victorian Rail- 
ways Commissioners (1900 ) 69 L. J. P. C. 89; 
[1900] A. 0. 452. 404 : 82 L. T. 506.— p.C. : 
discussed, Devon|bire (Duke) r. O' Callaghan 
[1900] 2 Ir. B. 211. — EX. CH. : dictum applied. 
McIntosh r. Simpkins (1900) 17 T. L. Jl. 11. — 
LAWRANCE and KENNEDY, jj. : applied, Rex /*. 
Enniskillen Urban Council (1901) [1902] 2 Ir. R. 
45(1 . — ic.b.d. : rule explained and- li mi ted. Rex ■/;. 
Tristram H 902) 71 L. J. Q. B. 41S; [1902] 1 

K. B. 810, 829 ; 86 L. T. 515 ; 50 AV. R. 477.— 
C.A. 

Quartly v. Timmins (1874) L. R. 9 0. P. 
416 ; 22 AV. R. 488— C.V., followed. 
Robinson r. Emanuel (IS 74) 48 L. 4. 0. P. 
244 ; L..R. 9 C. V. 411 : 30 L. T. 500.— c.p. 

Quartly \* Timmins, observations applied. 
Jacobs u. Brett (1875) 44 L. J. Oh. 377 : L. R. 
20 Eq. 1 ; 32 L. T. 522; 23 AV. R. 556.— M.U. 

Robinson v. Emanuel, acted upon. 

Mem. L. U. 9 (J. P. 751. n. 

Chambers v. Green (1875) L. R. 20 Eq. 552 : 
44 L. J. Oh. 000. — 'Al.it., diet uni considered. 
Ellis r. Fleming (IS 76) 15 L. J.*C\ P. 512: 

1 C. P. D. 237.— c.r.D. 

Brett. J. — It is true that in (% unbent v. 
Green the M.R. expressed his dissent* from that 
view of ours [in Worthington v. Green~\. But, 
notwithstanding the respect which we all feel to 
be due to everything that falls from that eminent 
judge, 1 do not. think that* that dictum at all 
derogates from the authority of Worthington v. 
Jeffries. 

Be Haber v. Portugal (Queen) (1851) 20 

L. J. Q. B. 488 ; IT Q. Ik 171 : 16 Jur. 
164. — y.B., applied. 

AVcstoby r. Day (1858) 22 L. J. Q. B. 418 : 

2 E1. <fc Bl. 605; 18 Jur. 10: 1 AV. R. 431.— 
Q.B. : Frith /*. Guppy (1866) 36 Jj. J. V. V. 45 ; 

L. It. 2 C, P. 32 : 12 Jur. (N.S.) 1011 ; 15 Jj. T. 
616; 15 \V. R. 280. — c.r. ; London Corporation 
r. Cox (1867 ). — h.l. (jfl.) {pup rtf) ; ( -ooke r. Gill 
(1873) 42 L. J. (!. P. 98 ; L. R. 8 C. P. 107 : 28 

L. T. 32 : 21 AV. R. 334.— C.P. ; AVhinney r. 
Schmidt, (1873) L. R. 8 O. P. 118 .— c.p. ; The 
Oharkieh (1873) 42 L. J. Ad. 1 7 : L. R. 4 A. & E. 
59, 94 ; 28 L. T. 513 ; 1 As]). M. C. 581— ADM. ; 
Worthington i\ Jeffries (1875) 44 L. J. G. P. 209 : 
Jj. R. 10 O. P. 379. 387 ;'32 L. T. 606L 23 AV. R. 
700. — C.P. : The Parlcment Beige (1880) 5 jp. D. 
197, 210 : 42 L. T. 273 : 28 AA r . R. 642 ; 4 Asp. 

M. C. 234.— C.A. . 

Cooke v. Gill (1873) 42 L. J. 0. 1\ 98; 
h. R. 8 C. P. 107 ; 28 L. T. 32 ; 21 AV. R. 
334. — C.P .^followed. 

AVhinney r. Schmidt (1873) L. R. 8 C. P. 118. 
—C.P. 

Cooke v. Gill, distinguished. 

Cowan r. O’Connor (1888) 57 L. J. Q. B, 401 ; 
20 Q. B. D. 640 ; 58 L. T. 857 ; |; 36 AV. R. $95.— 
MANISTY and HAWKINS, JJ. 

Cooke v. Gill, dictum adopted. 

Read v. Brown (1888) 58 L. J. Q. B. 120 ; 22 
Q.B. D. 1 28 ; 60 L. T. 250; 37 AV. R. 131,— C.A. 
ESHER, M.R., FRY and LOPES, L.JJ. 


Cooke v. Gill, referred to. 

Pavne v. Hogs (1900) 69 L. J. Q. B. 579 : 
[1900] 2 Q. B. 43: 82 L. T. 584 : 48 W. R. 417. 
—C.A. SMITH. COLLINS and ROMER. L.JJ. 

Manning v. Farquharson (1860) 30 L. J. Q. B. 
22 ? 6 Jur. (N.s.) 1300 ; 3 L. T. 378 : 9 
AV. R. 107. — BAIL CT.. opinion discussed. 

London Corporation r. Cox (1867) 36 L. J. Ex. 
225; L. K. 2 H. L. ?39, 259; 16 AV. R. 14.— 
H.L. (E.). 

Manning v. Farquharson and Baker v. Clark 
(1873) L. R. 8 C. P. 121.— C.P.. not 
followed. 

Jacobs r. Brett (1875) 44 L. J. Ch. 377 : L. R. 
20 Eq. 1; 32 L. T. 522; 23 A\ r . R. 556.— 

JESSE L, M.R. 

Jacobs v. Brett, approved. 

Baker v. Clark, explained. 

Bridge v. Branch (1876) 1 C. P. D. 633; 34 
Jj. T. 905. — c.p.d. 

Coleridge, C.J. — As to the other part of the 
rule. I think the true answer has been given by 
my brother Brett in the case of Baiter v. Clark, 
which was relied on to show that a writ of pro : 
liibition to the Mayor's Court cannot be granted 
upon the application of the defendant himself. 
That case really arose in this way. It being- 
suggested that sect. 15 of the Mayor's Court of 
London Procedure Act, 1857, precluded the 
defendant, from objecting to the jurisdiction of 
the Court otherwise than by plea, the applicant 
was recommended, in order to obviate the sup- 
posed difficulty, to renew the motion in the name 
of a stranger. The M.R.. in Jacobs v. Brett , in 
a deliberate judgment, cleanly demonstrates that, 
that section relates only to the procedure in the 
Mayor's Court. I entirely agree with that very 
learned judge, and so I believe do all the judges 
with whom I. have had the opportunity of 
speaking on the subject.— p. 636. 

Manning v. Farquharson, not followed. 

Jacobs v. Brett, approved. 

Oram r. Brearey (1877) 2 Ex. D. 346 ; 16 L. J. 
Ex. 481 ; 36 L. T. 475 : 23 AV. R. 750.— EX. 

pollock, b. — AVe are pressed vrith [Manning v. 
Farquharson'] on the ground that it has not been 
reversed, although it has been subject to an 
adverse decision of the M.R., and also in conse- 
quence of the mode in which it was spoken of 
in the considered judgment of the Exchequer 
Chamber in Cox v. Mayor of London [supra). 
As to its being an authority, if that case and 
Jacobs v. Brett stood alone, [ think we should 
be entitled to give preference to the latter, as, 
since the decision of the former ease, much more 
light has been thrown on the subject. Then as 
to the judgment of the Exchequer Chamber in 
Cox v. Mayor of London , that was reversed in 
the House of Lords ; and the opinion of 
Willes, J., who gave the answers to the 
questions put to the judges, was against the 
case of Manning v. Farquharson. — p. 348. 

Oram v. Brearey, disapproved. 

Chadwick v. Ball (1SS5) 14 Q. B. D. 855 ; 54 
L. J. Q. B. 396 ; 52 L. T. 9^9.— c. A. BAGGALLAY 
and LINDLEY, L.JJ. 

baggallay, l.j. — Mr. Henn Collins has called 
our attention to the case of Oram v. Brearey , 
where he had to contend to the contrary of his 
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present contention. 1 have given- my best atten- 
tion to the treatment in that case, but I cannot 
concur in it. I think the argument of Mr. Henn 
Collins in that case ought to have prevailed, and 
that his present argument ought not to prevail. — 
p. 857. 

LINDLEY, L.J. — I think the decision in this 
case may be placed on safer ground, viz., 
upon the words at the end of the 7th section 
of the Salford Hundred Court Act. But for 
those words the section would have been identical 
with the loth section of the Mayor’s Court 
Act; but this section goes on to say, that “if 
the want of jurisdiction be not so pleaded, 
the Court shall have jurisdiction for all pur- 
poses.” I think we must give some effect to 
those words beyond the effect given to the 
preceding words in the first part of the section. 
The language is peculiar; it floes not say that 
the defendant shall not take advantage of the 
want of jurisdiction in arrest of judgment, or on 
a plea of the general issue, or otherwise : such 
matters are already provided for by the first part 
of the section. It says that the Court shall have 
jurisdiction for all purposes. These words seem 
to me entirely to meet the observations of Pollock, 
B., in Oram v. Brcareg, where he says that the 
jurisdiction of the superior Court is not to be 
ousted except by express provision. — p. S58. 

Oram v. Brearey, discussed. 

Payne v. Hoirar (1900) (19 L. J. Q. B. 579 ; 
[1900] 2 Q. B. 43 : 82 L. T. 584 ; 48 W. B. 417. 
— C.A. 

Bruce v. Wait (1837) 7 L. J. Ex. 13: 3 
M. & W. 21 . — ex., adopted. 

London Joint Stock Bank r. London Cor- 
poration (1880). — C.A. (infra'). 

Bruce v. Wait (No. 2) (1840) 9 L. J. C. P. 
237 ; 1 Man. & G. 1 : l Scott (N.R.) 81.— 
C.P., adopted. 

London Corporation v;. Cox (1809) 30 L. J. Ex. 
225: L. K. 2 H. L. 239, 275: Hi W. R. 44.— 
H.L. (E.). 

London Joint Stock Bank v. London Corpora- 
tion (1875) 45 L. J. 0. P. 213; 1 C. P. D. 1 ; 
33 L. T. 781.— c.P.D. ; affirmed on other grounds, 
(1880) 5 C. P. IX 494 ;'42 L. T. 747 : 28 W. R. 
096, — C.A. : a ffirmed , mm. London Corporation 
v. London Joint Stock Bank (1SS1) 50 L. J. Q. B. 
594; 6 App. Cas. 393; 45 L. T. 81 ; 29 W. R. 
870.— H.L. (E.). 

London Corporation v. London Joint Stock 
Bank, referred to. 

Vickers r. Stevens (1881) -14 L. T. 079: 29 
W. R. 562.— BACON, v.-c. 

Magrath v. Hardy (1838) 4 Bing, (n.c.) 
783 ; 6 Scott 627 ; 6 D. P. C. 749; 1 Arn. 
352 ; 7 L. J. C. P. 299 ; 2 Jur. 594.— C.P., 
adopted. 

Richter r. Laxton (1878) 48 L. J. Q. B* 184 ; 
39 L. T. 499 ; 27 W. B. 214.— LUSH, J. 

Wetter v. Rucker (1820) 4 Moore .172 ; 1 
Br. & B. 494 ; 21 R. R. 690 ; and Magrath 
v. Hardy, adopted. 

London Corporation v. London Joint Stock 
Bank (1881) 50 L. J. Q. B. 594 ; 0 App. Cas. 
393 ; 45 L. T. 81 : 29 W. R. R70 .-h.1j. (u.). 


Rhodes v % Liverpool Commercial Investment 
Co. (1879) 4 C. P. IX 425. — C.P.D., con- 
firmed and followed. 

Pierpoint r. Cartwright (1880) 5 C. P. D. 139 ; 
42 L. T. 259 : 28 W. R. 5S3.— C.P.D. ; Clarkson 
r. Musgrave (1SS2) 51 L. J. Q. B. 525 ; 9 Q. B. D. 
386 ; 31 W. R. 47.— FIELD and CAVE, JJ. 

Palmer v. Hooke (1700)?! Ld. Raym. 727. 

questioned. 

M’Daniel r. Hughes (1S03) 3 East 367. 
ellenboeough, c.J. (for the Court).— As to 
the efise in Lord Raymond 727, before Lord Holt 
at Nisi Prius, there must have been some mistake 
in that report, for it would defeat the whole 
effect of the custom of foreign attachment if the 
garnishee should, without means of proying it, 
be obliged to prove the debt of the plaintiff 
below in his own nefence here, such plaintiff not. 
having been before by the terms of the plea 
required to do so in the Court below.— p. 380. 

M’ Daniel v. Hughes, recognised. 

Harington r. Macmorris (1813) 5 Taunt. 228: 

1 Marsh. 33. — c.r. ; and Banks r. Self (1813)5 
Taunt. 234. — c.r. 

Palmer v. Hooke, referred to. 

M’Daniel v. Hughes and Huxham v. Smith 
(1809) 2 Camp. 21 ; 11 R. R. 651. — K.B., 
commented on. 

Wes toby r. Day (1853) 22 L. J. Q. B. 418 ; 2 
El. & Bl. 605 ; 18 Jur. 10 ; 1 W. R. 431.— Q.B. 

M’Daniel v. Hughes, explained . 

London Corporation r. Cox (1867) 36 L. J. Ex. 
225 : L. R. 2 H. L. 239 ; 16 W. R. 44.— H.L. (E.). 

Westoby v. Lay (1853) 22 L. J. Q. B. 418 ; 2 
El. & Bl. 6*)o ; 18 Jur. 10; 1 W. K. 431. 
— Q.B. , disti ng uish rd. 

Matthey c. Wiseman (1863) 34 L. J. U. I v . 216 ; 
18 C. B. (N.s.) 657 ; 11 Jur. (N.S.) 603: 12 L. T. 
846 ; 13 W. R. 914.— c.r. 

Westoby v. Lay. 

Adopted, London Corporation v. Cox (1867). — 
H.L. (E.) ( ‘supra ) : Cooke r. Gill (1873) 42 L. J. 
C. P. 98 ; L. R. 8 C. P. 107 ; 28 L. T. 32 : 21 
W. R. 334. — C.P.- ; Smith, In re, Brown. Ex parte 
(1888) 57 L. J. Q. B. 212 ; 20 Q. B. D. 321, 329 : 
36 W. R. 403.— C.A. 

Cherry v. Endean (1SS6) 55 L. J. Q. B. 292 : 
54 L. T. 763 ; 34 W. R. 458. — SMITH and 
MATHEW, j J., explained- and distinguished. 
Banks v. Hollingsworth (1893) 62 L. el. 
Q. B. 239 ; [1893] 1 Q. B. 442 ; 4 R. 228 ; 68 
L. T. 477 ; 41 W. R. 225 ; 57 J. P. 436.— C.A. 

Cherry v. Endean, principle adopted. 

Simpson r. Shaw (1886) 56 L. J. Q. B. 92 ; 56 
L. T. 24.— Q.B.D. 

West Devon Great Consols Mine, In re (1888) 
57 L. J. Ch. 850 ; 38 Ch. D. 51; 58 L. T. 
61 ; 36 W. R. 342. — C.A., dictum applied . 
Morgan r. Bowles (1893) 63 L. J. Q. B. 84 ; 
[1894] 1 Q. B. 236 ; 10 R. 62 ; 42 W. R. 269.— 
chaeles and weight, jj. 

West Devon Great Consols Mine, In re, 
and Morgan v. Bowles, observations held 
applicable. 

Kirby v. North British and Mercantile 
Insurance Co. (1896) 65 L. J. Q. B. 527 ; [1896] 
2 Q. B. 99 ; 74 L. T. 723 : 44 W. R. 529-; 60 
J. P. 54-9.— C.A. ESI TEL*. M.H.. HAY iilld SMITH. 
L. J.J . 
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MEDICINE. r |L. m R. 10 Q. B. 66; 31 L. T. 333; 23 W. R. 


Apothecaries Co. v. Bentley (1824) 1 Car. & 
P. 588 ; R. & M. 159. — Abbott, c.j. : and 
Apothecaries Co. v. Burt (1850) 5 Ex. 
363 ; 1 L. M. & F. 405 ; 19 L. J. Ex. 334. 
— EX., referred to. 

Apothecaries Co. r. Jones (1892) [*1893] 1 Q. B. 
89 ; 5 R. 101 ; (57 L.*T. 667 ; 41 W. R". 267 ; 17 Cox 
C. C. 58S ; 57 J. P. 56.— POLLOCK, B. and 
HAWKTNS, J. 

la Mert, Ex parte (1863) 4 B. & S. 5 82 ; 
33 L. J. Q. B. (59 ; 9 L. T. 410 ; 12 W. R. 
201. — q.b., appro red and followed. 

AllbuT. r. Gmier 1 Medical Council (1889) 58 
L. 5 Q. B. (506 ; 23 Q. B. D. 400 ; (51 L. T. 585 ; 37 
XV. R. 771 ; 54 J. I*. 36.— C.A. COLERIDGE, C.J., 
LIND LEY and LOPES, L.JJ. 

Leeson v. General Medical Council (1889) 
59 L. J. Ch. 233 ; 43 Ch. D. 366 ; 61 L. 
T. 849 ; 38 W. R. 303.— o. A. FRY, L.J. 
partly dissenting, dictum cited. 

Reg. r. London County Council, Akkersdyk, 
Ex parte (1891) 61 L. J. M. C. 75 ; [1892] 1 Q. 
B. 190 ; 66 L. T. 168 : 40 W. R. 285 ; 5(5 J. P. 8. 

leeson v. General Medical Council, referred 
to. 

Reg. v. McKenzie (1892) 61 L.J. jV^ C. 181; 
F1S92J 2 Q. B. 519 ; 67 L. T. 201 ; 41 W. R. 144 ; 
56 J. F. 712. — COLLINS and BRUCE, JJ. 

Leeson v. General Medical Council* applied. 
Allinsou r. General Medical Council (1894) 
63 L. J. Q. B.. 534 ; [1894] 1 Q. B. 750 ; 9 R. 
217 ; 70 L. T. 471 ; 42 W. R.£89 ; 58 J. P. 542. 
—C.A. ESHER, M.R., LOPES and DAVEY, L.JJ. 

Leeson v. General Medical Council, referred 
to. 

Reg. r. London County Council, Edwardes, Ex 
parte (1891) 15 R. 66 ; 71 L. T. 638 . — Charles 
aild WRIGHT, JJ. 

Leeson v. General Medical Council, and 
Allinson v. General Medical Council, 

applied. 

Rear, a Burton, Young, Ex parte (1897) 66 L. 

J. Q. B. 831 ; [1897] 2 Q. B. 168 ; 77 L. T. 364 ; 
46 W. U. 127; 61 J. F. 727.— LAWRANCB and 
COLLINS, JJ. ; Rex r. Howard (1902) 71 L. J. 

K. B. 754 ; ri9()2] 2 K. B. 3(53 ; S6 L. T. 839 ; 
51 W. U. 21 ; 66 J. F. 579.— C.A. ; O’Duffy v. 
Jaffe [1904] 2 Ir. R. 43.— K.B.D. 

Chorley v. Bolcot (1791) 4 Tenn Rep. 317 ; 

2 R. R. 395, considered. 

Veitch v. Russell (1842) 3 G. & D. 198; 

3 Q. B. 928 ; Car. & M. 362 ; 12 L. J. Q. 
B. 13 ; 7 Jur. 60.— q.b., commented upon. 

Att.-Geu. r. Royal College of Physicians (1861) 
30 L. J. Ch. 757 1 John. & H. 561 ; 7 Jur. (N.S.) 

511 ; 4 L. T. 356 ; 9 W. R. 590.— WOOD, V.-C, 

Haffield v. Mackenzie (1860) 10 Ir. C. L. R. 
289. — EX., approved. 

Turner r. Reynall Qtr Reynell) (1S63) 32 L. 
J. C. P. 164 ; 14 C. B. (N.S.) 328 ; 9 Jur. (N.S.) 
1077 ; 8 L. T. 281 ; 11 VV. R. 700.— C.P. 

Haffield v. Mackenzie and Turner y, Reynall, 

discussed. 

Leman v. Houseley (1874) 14 L. J. Q. B. 22; 


Haffield v. Mackenie and Turner y. Reynall, 

disapproved. 

Leman v. Houseley, followed. 

Howarth v. Brearley (1887) 56 L. J. Q. B. 
543: 19 Q. B. D. 303; 56 L. T. 743; 3(5 
IW. R. 302; 51 J. P. 440.— COLERIDGE, C.J. 
and DENMAN, J. 

Ladd v. Gould (1860) 1 L. T. 325.— Q.B., 

approved. 

Ellis c. Kelly (1860) 30 L. J. M. C. 35 ; 6 
H. & N. 222 ; 6 Jur. (N.S.) 1113 ; 3 L. T. 831 ; 
9 W. R. 56. — EX. 

Ladd v. Gould, distinguished. 

Royal College of Veterinary Surgeons r. 
Robinson (1892) 61 L. J. M. C. 146 ; [1S92] 1 
Q. B. 557 ; 66 L. T. 263 ; 40 W. R. 412 ; 17 Cox C. C. 
477 ; 56 J. P. 313. — HAWKINS and WILLS, JJ. 

Ellis y. Kelly (1860) 30 L. J. M. C. 35 ; 6 
H. & N. 222 ; 6 Jur. (N.S.) 1113 ; 3 L. T. 
331 : 9 W. R. 56. — EX., folio wq/I. 

Reg. v. Baker (1891) 66 L. T. 416; 17 Cox 
C. C. 575 ; 56 J. P. 406.— COLERIDGE, C.J. and 
WRIGHT, J. 

Ellis y. Kelly , followed. 

Andrews v. Styrap (1872) 26 L. T. 704. 

— ex., distinguished. 

Hunter r. Clare' (1899) 68 L. J. Q. B. 278 ; 
[1899] 1 Q. B. 635 ; SO L. T. 197 ; 47 W. R. 394 ; 
63 J. P. 30S.— LAWRANCE and CHANNELL, JJ. 

Pharmaceutical Society v. London and Pro- 
vincial Supply Association, 48 L. J. Q. B. 387 ; 
4 Q. B. D. 313 ; 40 L. T. 584 ; 27 W. R. 709.— 
cockburn, c.j. and mellor, j. ; reversed 
(1880) 49 L. J. Q. B. 33S ; 5 Q. B. D. 310 ; 28 
VV. E. 608 ; 42 L. T. 569 — C.A. ; the latter decision 
affirmed, (18S0) 49 L. J. Q. B. 736 ; 5 App. Gas. 
857 ; 43 L. T. 3S9 ; 28 W. R. 957 ; 45 J. P. 20.— 
H.L. (E.). 

Pharmaceutical Society v. London and Pro- 
vincial Supply Association (supra, in 
H.L.). . 

Applied , Pharmaceutical Society r. VVheeldon 
(1890) 59 L. J. Q. B. 400 ; 24 Q. B. D. 683 ; 62 
L. T. 727 ; 54 J. P. 407.— pollock, B. and 
hawkins, J. ; Pharmaceutical Society of Ireland 
r. Boyd [1896] 2 Ir. R. 394 .— q.b.d. ; Pharma- 
ceutical Society v. White (1901) 70 L. J. K. B. 
386 ; [1901] l K. B. 601 ; 84 L. T. 188; 49 
W. R. 407 ; 65 J. P. 340.— C.A. SMITH, M.R., 
COLLINS and ROMER, L.JJ. ; Hirst v. West 
Riding Union Banking Co. (1901) 70 L. J. K. B. 
828 ; * [1901] 2 K. B. 560 ; 85 L. T. 3 ; 49 W. R. 
715. — C.A. ; distinguished^ Lawler r. Egans [1901] 

2 Ir, R. 589. — K.B.D. ; referred to, Pearks v. Ward 
(1902) 71 L. J. K. B. 656 ; [1902] 2 Iv. B. 1 ; 
87 L. T. 51 ; 66 J. P. 774. — K.B.D. ; O’ Duffy v. 
Jaffe # (H)03) [1904] 2 Ir. 33. — K.B.D. ; Cope v. 
Gabbett [1904] 2 Ir. R; 253.— K.B.D. 

Berry v. Henderson (1870) 39 L. J. M. C. 77 ; 
L. B. 5 Q. B. 296 ; 22 L. T. 331.— Q.B., 
observation adopted. 

Pharmaceutical Society •£. Piper (1893) 62 
L. J. Q. B. 305 ; [1893] 1 Q. B. 686 ; 5 R. 296 ; 
68 L. T. 490 ; 41 W. R. 447; 57 J. 1\ 502.— 
LAWRANCE and COLLINS, JJ. 
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Pharmaceutical Society v. Piper, ripj/rorad. 
Pharmaceutical Society v. Arrnson (1891) 61 
L. J. Q. B. 32 ; [1891] 2 Q. B. 720 ; 9 R. 687 ; 
71 L. T. 315 ; 12 W. K. 662 ; 59 J. P. 52,— c. A. 
ESHEB, M.E., KAY and SMITH, L.JJ. 


MERGER. 

Philips v. Brydges (or Brydges v. Brydges) 
(1796) 8 Ves. 120. — M.R., referred to. 

Selby e. Alston (1797) 8 Yes. 389 ; -1 R. B. 10. 

— M.R. 

Philips v. Brydges, applied. 

Douglas, In re, Wood r. Douglas (1881) 54 
L. J. Oh. 421 ; 28 Oh. D. 327 ; 52 L. T. 131 ; 33 
W. R. 390. — PEARSON, J. 

Brandon v. Brandon (1861) 31 L. J. Ch. 47 ; 
2 Dr. & Sm. 305 ; 11 Jur. (N.S.) 30; 5 
L. T. 339 ; 9 W. R. 825. — KINDERS LEY, 
V.-C., applied. 

Bogg r. Midland By. (1867) 36 L. J. Ch. 440 ; 
L. R. 4 Eq. 310 ; 16 L. T. 113. — WOOD, v.-c. 

Brandon v. Brandon and Snow v. Boycott 
(1892) 61 L. J. Oh. 591 ; [1892] 3 Ch. 
110; 66 L. T. 762; 40 W. R. 603. 

— KEKEWICH. J., disci wed. 

Thellusson v. Liddard (1 900) 69 L. J. Ch. 673 ; 
[1900] 2 Ch. 635 ; 82 L. T. 753 ; 49 W. R. 10. 

Stirling, J., alter referring to the judgment 
in Brandon v. Brandon , continued : The decision 
appears to me to rest on the ground that there 
had been a course of dealing between the parties 
which rendered it inequitable that the legal 
merger should be set up. In a case which has 
been decided since the Judicature Act came into 
operation, namely, Snoio v. Boycott ... a 
question arose as to the effect of a merger as 
regards lands which are stated in the report as 
being subject, in part only to legal mortgages 
in fee, and it was there decided as regards the 
sites which were purely equitable that the ques- 
tion as to merger was governed by the ordinary 
rule in equity— namely, that of mteution — and 
no distinct ion seems to have been drawn with 
regard to the portion as to which there was a 
legal merger. That is a conclusion at which in 
such a case one no doubt would desire to arrive, 
but J do not think it, is necessary for me in the 
present case to decide that the more expression 
of intention is sufficient to prevent a merger 
where legal interests are involved. — p. 678. 

Thellusson v. Liddard, referred' to. 

Capital and Counties Bank r. Rhodes (1902) 
71 L. J. Ch. 573 ; 87 L. T. 17.— KEKEWICH, J. 

Tyler, In re, Higgins, Ex parte (1858) 27 
L. J. Bk. 27 ; 3 De U. & J. 33 ; 4 Jur. 
(N.S.) 595 ; 6 W. R. 406.— L.JJ., dbs- 
aim'd. 

Irish Land Commission r. Junkin (188S) 24 
L. R. Ir. 40. — Q.B..D. ; o 7 ERIEN, J. dissenting. 

Plorence v. Jennings (1857) 26 L. J. C. P. 
274; 2 C. B. (N.S.) 454; 3 Jur. (N.S.) : 
772, — c.P., distinguished. i 

Sneyd, In re, Fe wings, Ex parte (1883) 53 ' 


L. J. Ch. 545 ; 25 Ch. D. 33&; 50 L. T. 109 ; 
32 W. R. 352.--C.A. 

Florence v. Jennings, considered and 
applied. 

Usborne r. Limerick Market Trustees (1899) 
[1900] 1 Ir. R. 85, 107.— C.A. 

Holmes v. Bell (1841) 3 a*an. & G. 213 ; 3 
Scott (n.r.) 479.— c.P. ; and Norfolk By. 
v. McNamara (1849) 3 Ex. 62S. — EX., 
distinguished and commented- upon. 

Price v. Moulton (1851) 20 L. J. C. P. 102 ; 10 
C. B. (N.S.) 561 ; 15 Jur. 228. — C.P. 

Holmes v. Bell and Norfolk By. v. 
M‘Namara, referred to. 

Clietwynd v. Allen (1898) 68 L. J. Ch. 160 ; 
[1899] 1 Ch. 353 ; SO L. T. 110 ; 47 W. R. 200. 
— ROSIER, J. 

Sharpe v. Gibbs (1864) 16 C. B. (N.S.) 527 ; 

12 W. R. 711. — C.P ., followed. 

Price v. Moulton (1851) 20 L. J. C. P. 102 ; 10 
C. B. (N.S.) 561; 15 Jur. 228. — C.P., ex- 
plained and distinguished. 

Boaler r. Mayor (1865) 34 L. J. 0. P. 230 ; 19 
C. B. (N.S.) 76 ; 11 Jur. (N.S.) 565 ; 12 L. T. 457 ; 
13 W. R. 775.— C.P. 

Price r. Moulton and Boaler v. Mayor, 

considered. 

Stamps Commissioners v. Hope (1891) 60 L. J. 
P. C. 44 ; [1891] A. C. 476 ; 65 L. T. 268 .— p.C. 

Chester v. Willes (1754) Ambl. 246. — L.C., 
principle applied . , report commented on. 
Powell v. Grigby *(1S35) 3 Cl. & F. 103 ; 9 
Bligh (N.S.) 646.— H.L. (E.). LORD BROUGHAM. 

Wyndham v. Egremont (Earl) (1775) Ambl. 
753 : and Compton (Lord) v. Oxenden 
(1793) 2 Ves. Ir. 261 ; 4 Bro. C. C. 397— 
L.C., applied. 

h’orbes v. Moffatt (1811) IS Ves. 384. — M.R. 

Wyndham v. Egremont (Earl), distin- 
guished. 

Johnston v. Webster (1854) 24 L. J. Ch. 300 ; 
4 De G. M. & G. 474 ; 3 Eq. R. 101 ; 1 Jur. 
(N.S.) 145; 3W. R. 84— L.c. 

Wyndham v. Egremont (Earl), referred to. 
Compton (Lord) v. Oxenden, considered. 
Horton v. Smith (1S58) 27 L. J. Ch. 773 ; 4 
K. & J. 624 ; 6 W. R. 783.— V.-C. 

Compton (Lord) v. Oxenden, followed. 
French-Brewster, In re, Walters r. French 
Brewster (1904) 73 L. J. Ch. 405; [1904] 1 Ch. 
713 ; 90 L. T. 378 ; 52 W. B. 377 . — swinfen- 
EADY, J. 

Shrewsbury (Countess) v. Shrewsbury (Earl) 

(1790) 1 Yes. 227; 3 Bro. C. C. 120; 
2 R. R. 101. — L.C., applied. 

Pride, In re, Shackell v. Oolnett (1891) 61 L. J. 
Ch. 9 ; [1891] 2 Ch. 135 ; 64 L. T. 768 ; 39 W. R. 
471, — STIRLING, J. 

Ware v. Folhill (1805) 11 Ves. 257 ; 8 JR. R« 
144. — L.C., explained. 

Ware r. Polhill (1852) 5 De G. & 8m. 455. 
—V.-C. 
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Ware v. Bolhill, considered and dis- 
tinguished. 4 

Bulkeley v. Hope (1855) 24 L. J. Ch. B/>6 : 
1K.&J. 482 ; 3 \\ r . R. 380. — WOOD, v.-C. 

Ware v. Folhill, discussed. 

Lantsberv v. Collier (1856) 2 K. «Sc J. 709 ; 25 
L. J. Ch. 672 : 4 W. R. S26.— v.-c. 

flt 

Ware v. Folhill, referred to. 

Horton v. Smith (1858) 27 L. J. Oil- 773: 

4 K. k J. 624 : 6 W. R. 78S.-Y.-c. 

Forbes v. Moifatt (1S11) 18 Yes. 384: 11 
R. li. 222. — M.Ji.. referred to. 

Clarendon (Earl) r. Barham (.1842) 1 Y. <fc 
C. C. C. 688 ; 12 L. J. Ch. 215 ; 6 Jur. 963.— v.-c. 

Forbes v. Moifatt, principle applied. 

0-rice v. Shaw (1852) 10 Hare 76. — v.-c. 

Forbes y. Moifatt and Clarendon (Earl) v. 
Barhaiq> (1842) 1 Y. & 0. C. C. 6X8 ; 12 
L. J. Ch. 215 : 0 Jar. 963.— V.-C. ; distin- 
guished. 

Johnston v. Webster (1854) 24 L. J. Ch. 300 : 

4 De 0. M. & O. 474 ; 1 Eq. R. 101 ; 1 Jur. (n.h.) 
145 ; 3 W. R. 84.— L.C. 

Forbes v. Moifatt, referred to. 

Horton r. Smith (1858) 27 L. J. Ch. 778 ; 

4 K. & J. 624 : 6 W. R. 783.— y.-C. % 

Forbes v. Moifatt, referred to. 

Swin ten r. Swinfen (1860) 29 Biyiv. 199: 7 
Jur. (N.S.) 89 ; t L. T. 194 ; 9 W. II. 175.— M.R. 

Forbes v. Moifatt, discussed and explained. 
Richards r. Richards (I860) Johns. 754. — 
WOOD, V.-C. 

Forbes v. Moifatt, discussed. 

Nunn’s Estate, In re (1888) 23 L. R. Ir. 286. 
— C.A. 

Forbes v. Moifatt, applied. 

Raiten <*. Rond (1889) 60 L. T. 583 ; 37 W. R. 
373 . — kay, J. ; French -Brewster. Tn rc (1904 ) 
73 L. J. Ch. 405; [1904] 1 Ch. 713; 90 L. T. 
378 ; 52 W. R. 377.-— SWINKKKT-BADY, J. 

Drinkwater v. Combe (1825) 3 L. »T. (0.8.) 
Oh. 178; 2 Sim. & S. 340, 345.— Y.-C., 
discussed. 

Smith r. Smith (1887) 19 L. li. Ir. 514.— 

PORTER, M.R. 

Drinkwater v. Combe, applied. 

Pride, In re. Shackell r. Colnett. (1891) 61 L. J. 
Oh. 9; [1891] 2 Ch. 135: 64 L. T. 763; 39 
W. R. 471. — STT RliTST!-, *7. 

Astley v. Milles (.1827) J Sim. 298 : 27 R. R. 
190. — V.-C., referred to. 

Horton r. Smith (185S) 27 L. J. Oh. 773 ; 4 
K. & J. 624 ? 6 W. R. 783.— V.-C. 

Astley v. Milles and Selsey (Lord) v. Lake 
(Lord) (1839) 1 Beav. 146.— M.R., re- 
ferred to. 

Nunn’s Estate, In re (18S8) 23 L. R. Ir, 286. 
— C.A. 

Wigsell y. Wigsell (1825) 4 L. J. (o.s.) Ch. 
. 84 ; 2 Sim. & S. 364 ; 25 R. R. 224.— Y.-C., 
considered and followed. 

Horton «. Smith (1858) 27 L. J. Oh. 773: 4 
K. & J. 624 ; 6 W. R. 783.— v.-C. 


Wigsell v. Wigsell, discussed. 

Smith t\ Smith (18S7) 19 L. R. Ir. 514. — -ii.R. 

Hood v. Fhillips (1841) 3 Beav. 513.— M.R., 

principle applied. 

Nunn’s Estate, In re (1S88) 23 L. R. Ir. 286. 
—C.A. 

Grice v. Shaw (1852) 10 Hare 76. — v.-c. ; 
and Davis v. Barrett (1851) 14 Beav. 542. 

— M.R., distinguished. 

Johnston r. "Webster (1854) 24 L. J. Ch. 300 : 

4 De Cr. M. & Cr. 474 ; 3 Eq. R. 101 ; 1 Jur. (N.s.) 
145 ; 3 W. R. 84.— L.C. : reversing 23 L. J. Oh. 
480.— V.-C. 

Grice v. Shaw, referred to. 

Horton v. Smith (1858) 27 L. J. Ch. 773 ; 1 
K. & J. 624 ; 6 W. R. 7S8.-V.-C. 

Grice v. Shaw and Davis v. Barrett, discussed 
and explained. 

Richards r. Richards (1860) 29 L. J. Ch. 863 : 
Johns. 754 : 6 Jur. (N.s.) 1145 .— wood, v.-c. 

Grice v. Shaw, distinguished. 

Swinfen r. Swinfen (1860) 29 •Beav. 199 ; 7 
Jur. (>\S.) SO ; 4 L. T. 194 ; 9 W. R. 175.— .U.R. 

Grice v. Shaw, applied. 

Imylo /*. Yaughan- Jenkins (1900) 69 L. J. Ch. 
618 f [1990] 2 Ch. 368 ; 83 L. T. 155 : 48 W. R. 
684.— FARWELL, «T. 

Alsop v. Bell (1857) 24 Beav. 451. — M.R., 
applied 

Ralph r. Garrick (1877) 46 L. J. Ch. 530 ; 5 
Ch. D. 984, 998; 37 h. T. 112 ; 25 \V. R. 530.— 
HALL, V.-C. {a /finned. C.A.). 

Alsop v. Bell and Wilkes v. Collin (I860) 
L. li. 8 Eq. 338; 17 \V. R. 878.— 
JAMES, V.-C.. referred to. 

Nunn's Estate, In re (1888) 23 L. II. Ir.286.— 
C.A. 

Richards v. Richards (1860) Johns. 754 : 29 

L. J. Ch. 836 ; 6 Jur. (sr.s.) 1145.— WOOD, 
v.-c.. applied. 

Bmy’s Estate, In rc -[1898] 1 Xr. E. 379. — 
ross, J. ; and Bayly's Estate, In re [1S98] 1 Ir. 
E. 383. — ROSS, J." " 

Swinfen v. Swinfen (i860) 29 Beav. 199 ; 7 
Jur. (N.S.) 89 ; 4L. T. 194 : 9 W. R. 175.— 

M . R., did i ngu ish ed. 

Nunn’s Estate, In re (1888) 23 L. B. Ir. 286. 
—C.A. 

Swinfen v. Swinfen, principle applied. 
Godley’s Estate, Tn re (1895) [1896] 1 lr. R. 
45. — >r ADDEX, .T. 

Tyrwhitt v. Tyrwhitt (1863) 32 Beav. 244 ; 
32 L. J. Ch. 553 ; 9 Jur. (N.S.) 346 ; 1 N. R. 
458; 8 L. T. 140; U W. R. 409.— M.R., 
discussed. 

Smith v. Smith (1887) 19 L. R. Ir. 514. — 5I.R. 

Jones v. Morgan (1783) 1 Bro. C. C. 206.— 
L.C., discussed and distinguished. 
Kensington (Lord) v. Bouverie (1859) 29 L. J. 
Ch. 537 ; 7 H. L. Cas. 557 ; 6 Jur. (N.S.) 105.— 
H.L. (E.). ♦ 

Crow v. Fettingell, 38 L. J. Ch. 186 ; 20 L. T. 
7 ; 17W.R. 364.— STUART, v.-c. : reversed. (1869) 
20 L. T. 342 : 17 W. K. 562.— L.JJ. 
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Lewis Bowles’s Case (1615) 11 Co. 79 : mm. 
Bowles v. Berrie, 1 Rolle 1 77. 

Applied. Duncomb r. Duncomb (1695) 3 Lev. 
437. — C.P. : explained. Doe r. Martin (3 790) 4 
Term. Rep. 39 : 2 R. R. 324.— K.R. ; referred' to. 
Chambers v. Tavlor (1337) 2 Mvl. & Cr. 376 : 6 
L- J. Ch. 193.— £.0. 

Lewis Bowles’s Case and Williams v. 
Williams (1808) 15 Yes. 419. -- r,.c.. 
considered find explained. 

Creagh r. Blood (1845) 3 Jo. k, Lat. 133 ; 8 Ir. 
Eq. B. 68 8. 

sugden. l.o. — These eases then show that 
where there is an estate for life to A., remainder 
to the same person for life (as far as regards 
quantity of estate), the first estate for life is not 
merged jji the second : and by parity of reason, 
an estate in B. for the life of A. cannot merge by 
the descent to B. of an estate in C. for the life of 

A., subsequently created, which is the case now 
before me. The estates are equal iti quantity : 
for they are for tlie same life. — p. 710. 

Lewis Bowles’s Case. 

Adopted, Leigh r. Dickcsou (1883) 53 L. J. 
Q. B. 120: 12 Q. B. D. 194; 50 L. T. 124.— 
pollock. B. ( ///tinned . , <!.A.) ; dismssed. Lemon 
r. Mark (1898) [1899] 1 Lr. K. 416.— .U.U. 

Webb v. Russell (1789) 3 Term Be]). 393 : 1 

B. It. 725. -referred to. 

Ecclesiastical Commissioners r. Rowe (1880) 
49 L. J. Q. B. 771 ; 5 App. Oils. 786, 748 : 43 
L. T. 353 ; 29 W. 15. 159.— Ft. L. (e.). 

Webb v. Russell, considered . 

Rogers r. Hosegood (1900) 69 L. J. Oh. 652 : 
[1900] 2 Ch. 388 : S3 L. T. 186 : 48 W. R. 659.— 

C.A. A I j VERST ONE. M.R.. RIGBY and COLLINS. 
L.J.J. : parti if a fir wing and parthj re renting 
FARWEL.L, .J.' 

Chambers v. Kingham (1878) 48 L. J. Ch. 
169; 10 Oh. D. 743:' 39 L. T. 472: 27 
AV. B. 289.— fry, .r. : and Ingle v. 
Vaughan- Jenkins (1900) 69 L. J. Oh. 
618; [1900] 2 Ch. 368 : 83 L. T. 155; 
48 AY. R. 684.— FAKWELL. J., applied. 
Capital and Counties Bank r. Rhodes (1903) 
72 L. J. Cih.SSJi; [1903] 1 Ch. 631 ; 88 L. T. 
255 ; 51 AV. 11. 470. — C.A. 


METROPOLIS. 

1. Authorities. 

2. Jurisdiction. 

3. Bates. 

4. Expenses. 

5. Liability of Authorities. 


1. Authorities. 

Mogg v. Clark (1885) 54 L. J. Q. B. 334 ; 15 
Q. B. D. 82 ; 53 L. T. 890 ; 34 AV. R. 66 ; 
50 J. P. 342.— C.A., followed. 

Rex t. St. Pancras (1834) 1 A. & E. SO ; 
3 N. & M. 425 ; 3 L. J. M. C. 90.— K.B., 
distinguished 

. Reg. v. Soutter (1890) 60 L. J. Q. B.71; [1891] 
] Q. B. 57 ; 64 L. T. 40 ; 39 W. R. 65 : 55 J. P. 
229. — C.A. ESHER, M.R.. LIN BLEY and LOPES. 
L.J4. 


Reg. v. Sautter, explained*. 

Gordon r. Williamson (1892) 61 L. J. Q. B. 
820 : [18921 2 Q. B. 459 : 67 L. T. 214 : 40 AY. R. 
692. — C.A. ESHER, M.R.. BOWEN and KAY, L.JJ. : 
reversing [1892] 1 Q. B. 616 : 10 AV. R. 496 : 56 

J. P. 456. — DENMAN. .T. 

Reg. v. London County Council. Akkersdyk, 
Ex parte (1891) 61 L. f. M. C. 75 : [1892] 

1 Q. B. 190 ; 66 L. T. 168 : 40 AV. B. 285. 
— Coleridge. c.J. and smith, j., dUtin- 
gni. sited. 

Koval Aquarium r. Parkinson (1892) 61 L. J. 
Q. B. 409; [1892] 1 Q. B. 431 ; 66 L. T. 513; 
40 AY. R. 450 : 56 J. P. 404. — C.A. ESHER, M.R.. 
FRY and LOPES, L.JJ. 

Reg. v. London County Council, Akkersdyk, 
Ex parte, applied. 

Beg. v. L. C. C., Edwardes, Ex parte (1894) 15 

K. 66 : 71 L. T. 638.— CHARLES and WRIGHT, JJ. 

Reg. v. London County Council, Akkersdyk, 
Ex parte, dinting n't. sited. 

Murray r. Epsom Local Board (1896) 66 L. .1. 
Ch. 107; [1897] 1 Ch. 35; 75 L. T. 579; 45 
AV. It. 185 ; 61 J. P. 71. — STIRLING, ,T. 

Anthony v. Seger (1789) 1 Hag. Const. 9, 13. 
— sir w. SCOTT, applied. 

Beg. r. ftt. Matthew, Bethnal Green (1875) 32 

L. T. 558. — q. b. : lleg. -u. Wimbledon Local 
Board (1882) 51 L. j/Q. B. 219 : 8 Q.. B. I>. 
459 ; 46 J„. T. 47 : 30 W. B. 400 : 46 J. P. 
292. — C.A. BRETT and COTTON, L.JJ. 

Reg. v. St. George’s Vestry (1887) 56 L. J. 

Q. B. 652 : W Q. B. D. 533 ; 35 AY. R. 841 : 
52 J. P. 6. — STEPHEN and WILLS. .IJ., 
dissented from. 

Keg. r. St. Pancras Vestry (1890) 59 L. J. Q. B. 
244 : 24 Q. B. 1). 371 ; 62* L. T. 440 ; 38 AY. It. 
311.— C.A. ESHER. 31. R. and FRY. L.J. 

[ Head note . — Under the provisions of sect. 1 of 
29 30 A r ict. c. 31. a Metropolitan Vestry have a 

discretion not only as to whether they will grant 
a superannuation allowance to a retiring officer, 
but also as to the amount of such allowance, 
provided that such allowance does not exceed 
the maximum sum prescribed by the scale in 
sect . 4.] 

2. Jurisdiction. 

Streets. 

Reg. v. Dayman . (1857) 26 L. J. M. C. 128 ; 
7 El. 3c Bl. 672 : 3 Jur. (N.S.) 744 : 5 A\ r . 

R. 5 7 8 . — Q. B., a ppUed. 

Vaughan, Ex parte (1866) 36 L. J. M. C. 17 : 
L. B. 2 Q. B. 114 ; 7 B. & S. 902 : 15 L. T. 277: 
1 5 AV. R. 198 . — q.b. ; Maude v. Baildon Local 
Board (1883) 10 Q. B. D. 394 : 48 L. T. 874 ; 47 
J. P. 644.— POLLOCK and HUDDLESTON, bb., and 
north, J. ; Beg. r. Sheil (1884) 50 L. T. 590. — 
Coleridge, c.J. and LOPES, J. 

Reg. v. Dayman, explained. 

Portsmouth Corporation v. Smith (1883) 53 
L. J. Q. B. 92 ; 13 Q. B. D. 184; 50 L. T. 308. 
—C.A. BRETT. M.R., BAGGALLAV and BOWEN, 
L.JJ. ; affirmed. (1885) 54 L. J. Q. B. 473 ; 10 App. 
Cas. 364 ; 53 L. T. 394 ; 49 J. P. 676.— H.L. 
(E.). LORDS BLACKBURN, WATSON and FITZ- 
GERALD. 
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Beg*, v. Dayman, referred to. 

Richards v. Kessick (1888) 57 if. J. M. 0. 18 ;* 
59 L. T. 818 ; 52 J. P. 756. — FIELD and WILLS, JJ. 

Le Neve v. Mile End Old Town Vestry (1858) 
8 El. & Bl. 1051 ; 27 L. J. Q. B. 208 ; 4 
Jnr. (N.s.) 660 ; 6 W. R. 338. — Q.B., con- 
sidered and applied. 

McIntosh r. Ro^iford Local Board (1889) 61 
L. T. 185. — KAY. J. 

Pound v. Plumstead Board of Works (1871) 
-11 L. J. M, C. 51 ; L. II. 7 Q. B. 183 ; 25 
L. T. 461 ; 20 W. E. 177.— Q.B., dis- 
tinguished. 

Plumstead Board of Works r. British Land Go. 
(1875) 44 L. J. Q. B. 38 ; L. E. 10 Q. B. 203 : 32 
L. T. 94 ; 23 W. E. 634. — EX. CH. 

Pound v. Plumstead Board of Works, 

followed. 

Dryden r. Putney Overseers (1876) 1 Ex. D. 
223 ; 34 L. T. 69. — EX. D. 

c 

Pound v. Plumstead Board of Works, dictum 
adopted. 

L. B. k S. (1. By. r. St. Giles, Camberwell, 
Vestry (1879) 48 L. J. M. C. 184 ; 4 Ex. D. 239 ; 
41 L. T. 162.— EX. D. 

Pound v. Plumstead Board of Works, 

adopted. 

Robinson r. Barton Local Board *(1883) 53 
L. J. Oh. 226 ; 8 App. Uas. 798 ; 50 L. T. 57 ; 32 
W. E. 249 ; 48 J. P. 276.— H.L. (E.). 

Pound v. Plumstead Board of Works, 

followed. 

St. Giles, Camberwell v. Crystal Palace Go. 
(1892) 61 L. J. Q. B. 802 ; [1892] 2 Q. B. 33 : 66 
L. T. 840 ; 40 W. E. 648 57 J. P. 5.— C.A. 

ESHER, M.R., FRY and LOPES, L.JJ. 

Pound v. Plumstead Board of Works, com- 
mented on. 

Clerkemvell Vestry r. Edmondson (1900) 70 
U J. Q. B. 9 ; 83 L. T. 501 ; 49 W. E. 171.— 

LORD ALVERSTONE, O.J., and KENNEDY, J. 

LORD ALVERSTONE, C.J. — Speaking for myself, 
1 should have been glad to have adopted the 
argument of counsel for the appellants, for I 
think that by the fresh building operations 
Oolney Hatch Lane hacl substantially become a 
new street, and ought to have fallen within the 
decision of the Plumstead Cano. But in the 
present case the justices have found as a fact 
that the lane had become a street previously to 
the year 1856. Upon this finding I think the 
street, for this purpose, was the whole street — 
that is to say, that both sides of Oolney Hatch 
Lane must be taken together as forming one 
street, and therefore that that portion of the 
street which lay on the Clerkenwell side had 
become a street prior to 1856. — p. 11. 

Wilson v. St. Giles, Camberwell (1891) 61 
L. J. M.i O. 3 ; [1892] 1 Q. B. 1 ; 65 L. T. 
79U : 40 W. R. 41 ; 56 J. P. 167.— CAVE 
and Charles, JJ. ; and St. Giles, Camber- 
well v. Crystal Palace Co. (1892) 61 L. J. 
Q. B. 802; [1892] 2 Q. B. 33 ; 66 L. T. 
840 ; 40 NV. E. 648; 57 J. P. 5.— C.A., 
follotoed. 

• Davis v. Greenwich Board of Works (1895) 64 
L. J. M. C. 257 ; [1895] 2 Q. B. 219 ; 14 E. 552 ; 
72 L. T. 674 ; 59 J. P. 517.— O.A. ESHER, M.R., 
SMITH and RIG15Y, L.JJ. 


Wilson v. St. Giles, Camberwell, distin- 
guished. 

St'. Giles, Camberwell v. Crystal Palace Co., 

dictum ■ adopted. 

White v. Pulham Vestry (1896) 74 L. T. 425 ; 
60 J. P. 327.— HAWKINS' and WILLIAMS, JJ. 

St. Mary, Battersea, Vestry v. Palmer (1896) 

66 L. J. Q. P>. 77 : [1897] 1 Q. B. 220 ; 75 
L. T. 362 ; 45 W. E. 110 : 60 J. L\ 774.— 
GRANTHAM and WRIGHT, JJ., appro red. 

Allen r. Ifulliam Vest-rv (1899) 68 L. J. Q. B. 
450 ; [1S99] 1 Q. B. 681 ;\soL. T. 253 ; 47 \V. R. 
428; 63 J. P. 2L2.— c.A. SMITH, COLLINS and 
ROMER, L.JJ. 

Ellis v. Loudon County Council (1892) 

67 L. T. 558 ; 57 J. P. 24. — pollock, b. 
and HAWKINS. J., distinguished. 

L. C. O. v. Mitchell (1894) 63 L. J. M. C. 104 ; 
10 E. 308 .— cave and wills, jj. 

Rolls v. St. George’s, Southwark (1880) 28 
\WE. 366. — JESSE L, M.R. ; re reused, [1880] 49 
L. J. Ch. 691 ; 14 Ch. D. 785 ; 43 L. T. 140 ; 28 
W. E. 867 ; 44 J. P. 680. — C.A. JAMES, COTTON 
and THESIGER, L.JJ. 

Rolls v. St. George’s, Southwark (.supra, in 
C.A.), applied. 

Burgess r. Northwich Local Board (1880) 50 
L. J. Q. B. 21!) ; 6 Q. B. D. 264. 274 ; 41 L. T. 
154 ; 29 W. R. 931.— C.P.D. 

Rolls v. St. George’s, Southwark, appro red. 
Wandsworth Board of Works v. United Tele- 
phone Co. (1884) 53 L. J. Q. B. 449 ; 13 Q. B. D. 
904 ; 51 L. T. 148 ; 32 W. E. 776 ; 48 J. P. 676. 
—C.A. BRETT, M.R., BOWEN^Uld FRY, L.JJ. 

Wandsworth Board of Works v. Pretty 

(1898) 68 L. J. Q. B. 193 ; [1899] 1 Q. B. 
1 ; 47 W. E. 256 ; 63 J. P. 182.— RUSSELL, 
C.J. and wills, J., appeared. 

Reg. e. Francis, Walton, Ex parte (1899) 68 
L. J. Q. B. (509 ; 63 J. P. 469 .— darling and 

CH ANN ELL, JJ. 

London County Council v. Edmondson & Sons 

(1892) 66 L. T. 2U0 ; 56 J. P. 343.— LAWIIANCE 
and Wright, JJ. Met by 57 k 58 Viet. c. ccxiii. 
s. 9 (4). 

Metropolitan Board of Works v. Steed (1881) 
51 L. J. M. C. 22 ; 8 Q. B. 1). 445 ; 45 L. T. 
611 ; 30 VV.E.891 ; 46 J. P. 199.— GROVE 
and lopes, JJ.. explained and adopted. 
Daw r. L. O. G. (1S90) 59 U ,) ; M. G. 112 ; 62 
L. T. 937 ; 54 J. P. 502.— Coleridge, c.j. and 

MATHEW, J. 

Daw v. London County Council, distin- 
guished. 

L. 0. 0. v. Dayis (1895) 64 L. J. M. G. 212 ; 
15 E. 509 ; 43 W. E. 574 ; 59 J. P. 583— POLLOCK, 
B. and WRIGHT, J. 

Loudon County Council v. Davis, referred to. 
Wood v. L. 0. C. (1895) 64 L. J. M. C. 276 ; 15 
E. 569 ; 73 L. T. SlH ; 44 W. E. 144 ; 59 j. P. 
615.— GRANTHAM and LAWEANCB, JJ. 

Wood v. London County Council (1895) 64 
L. J. M. 0. 267 ; 15 R. 569 ; 73 L. T. 313 ; 
44 W. E. 144 ; 59 J. P. 615.— GRANTHAM 
and LAWRANCE, jj., dissented from. 
Armstrong v. L. G. G. (1899) 69 L. J. Q. B. 
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267 ; [1 000 j 1 Q. B. HO : 81 L. T. 638 ; 48 W. R. 
807 ; 04 J. 1\ 11)7. — RUSSELL, C..T., BIGHAM and 
DARLING. JJ. 

russell, C.J. — We have examined, but do not 
think it necessary to refer to the cases cited 
during the argument. Each case depends on its 
particular circumstances. It is indeed worth 
noting that the question of street or no street is 
uniformly treated in these cases as largely a 
question of fact. The decisions, except in IVoncl 
v. London County Council , upheld the views 
taken by the magistrates [viz., that the appellant 
had commenced to form and lay out a street 
within sect. 7 of the London Building Act, 1894], 
and, in our opinion, that case was wrongly 
decided. — p. 271. 

Taylor v. Metropolitan Board of Works 
(1867) 86 L. J. M. O. 53 ; L. K. 2 Q. B. 
213 ; 15 W. It. 765 . — q.b., distinguished. 

M. B. \V. r. Clever (1868) 37 L. J. M. C. 126 ; 
L. It. 3 C. 1*. 531 ; 18 L. T. 723 ; 16 W. R. 1016. 
— C.P. 

Lynch v. Sewers Commissioners (1885) 55 
L. J. Ch. 211 ; 53 L. T. 938 ; 34 W. it. 226.— 
KAY, J. ; reversed, (18S6) 55 L. J. Ch. 409 : 32 
(Ui. D. 72 ; 54 L. T. 699 ; 50 J. P. 548.— C.A. 

COTTON, BOWEN and PRY, L.J.T. 

Thomas v. Daw (18G6) 36 L. J. Ch. 201 ; 
L. R. 2 Ch. 1 ; 15 L. T. 200 ; 15 W. R. 

1 1 3. — CHELMSEORD, Ij.G., followed. 

Card r. Sewers Commissioners (1885) 54 
L. J. Ch. 698 ; 2S Ch. D. 486 ; 52 L. T. 827.— 
C.A. BAGGALLAY, BOWEN and PRY, L.JJ. 

Thomas v. Daw and Gard v. Sewers Com- 
missioners, considered. 

Teuliere v. St. Mary Abbott’s Vestry (1S85) 
55 L. J. Ch. 23 ; 3o Ch. D. 642 ; 53 L. T. 422.— 

PEARSON, J. 

Thomas v. Daw and Gard v. Sewers Com- 
missioners, explained. 

Lynch r. Sewers Commissioners (1886) 55 
L. J. Ch. 409 ; 32 Ch. D. 72 ; 54 L. T. 699 ; 50 
J. P. 548.— C.A. COTTON, BOWEN and PRY, L.JJ. 

bowen, L.J. — Supposing, then, that the Com- 
missioners adjudicate that houses or lands “ pro- 
ject into and obstruct or prevent them from so 
altering” the«strcet, what is the effect of their 
adjudication '? It lias been urged that it is final, 
and that we cannot go behind it. The contrary 
to that was distinctly decided in Crard v. Com- 
m issioners of Sewers of City of London. In that 
case it was decided not merely that the adjudi- 
cation, in order to be final, must be an honest 
and bond fide adjudication, but also that it must 
be an adjudication which bore some relation to 
reason, and that the Commissioners could not 
clothe themselves with jurisdiction to take a 
man's property by only thinking that which it 
was unreasonable for any sensible man to think. 
That was the construction placed upon the 
section by Lord Justice Baggallay : the same 
construction was expounded by myself; and 
the Lord Justice Fry, who gave a shorter judg- 
ment than Lord Justice Baggallay or myself, 
stated that he entirely concur led in the reason- 
ingof the Lords Justices who had preceded him. 
Therefore the argument that the adjudication 
is necessarily final cajmot be successful. 

pry, l.j. — I will only add one or two observa- 
tions upon the point which the learned judge in 
the Court below decided, viz., that the conduct 


I of the plaintiff precluded him from taking 
advantage of the present, objection. The learned 
judge proceeded upon the authority of Vice- 
Chancellor Kindersley, in Thomas v. Laic, with 
regard to the house No. 49, there mentioned. 
It appears to me that if this case is looked into 
carefully it will be seen to be no authority on 
the present one. The plaintiff then had full 
knowledge of the line upon, which the Com- 
missioners desired to proceed : they had written 
to him insisting upon adhering to that line. 
That line was apparent to the eye of anybody 
who walked along the street, because the other 
houses had been put back to it ; and, with that 
knowledge, the ' plaintiff thought fit to make a 
claim in respect of the entire house. In the 
present case, no knowledge on the part of the 
plaintiff is shown ; and having regard to the 
letters which were written by the solicitor for 
the defendants, after the plan had been com- 
municated, in which he threw doubt upon the 
binding nature of that plan, and asserted that 
the Commissioners had not made-up their minds, 
it is extremely difficult to see how the plaintiff 
could be affected with any knowledge of the 
defendant’s intentions, those intentions being 
kept as vague as it was possible to keep them. 

Gard v. Sewers Commissioners, applied. 

Gordon r. St. Mary Abbott’s Vestry (1894) 
63 L. J. M. C. 193; [1S94] 2 Q. B."742; 10 
R. 539 ; 7? L. T. 196 ; 58 J. R. 463.— CAVE and 
COLLINS, JJ. 

Gar<Lv. Sewers Commissioners, and Teuliere 
v. St. Mary Abbott’s Vestry (1885) 55 
L. J. Ch. 23 ; 30 Ch. D. 642 ; 53 L. T. 
422 ; 50 J. P. 53. — PEARSON, J., observa- 
tions applied. 

Fernley v. Limehouse Board of Works (1900) 
82 L. T. 524 ; 64 J. P. 328.— KEKEWICH, J. 

Gordon v. St. Mary Abbott’s Vestry (1894) 
63 L. J. M. C. 193 ; [1894] 2 Q. B. 742 ; 
10 R. 539; 71 L. T. 196 ; 58 J. P. 468. 
—CAVE and COLLINS, L.JJ., considered and 
explained. 

\ Aldis r. London Corporation (1899) 68 L. J. 
Ch. 576 ; [1899] 2 Ch. 169; 80 L. T. 6S8 ; 47 
W. R. 514 ; 63 J. P. 376.— KEKEWICH, J. 

Gordon v. St. Mary Abbott’s Vestry, dicta 
followed. 

Gibbon r. Paddington Vestry (1900) 69 
L. J. Oh. 746 ; [1900] 2 Ch. 794 ; 83 L. T. 186 ; 
49 W. R. 8 ; 64 J. P. 727.— STIRLING, J. 

Aldis v. London Corporation f (1899) 68 
L. J. Ch. 576 ; [1899] 2 Ch. 169 ; 80 
L.T. 683 ; 47 W. Ii. 514 ; 63 J. P. 376.— 
kekewich, J., referred to. 

Fernley r. Limehouse Board of Works (1900) 
82 L. T. 524’; 64 J. P. 328.— KEKEWICH, J. 

Summers v. Holborn Board of Works (1893) 
62 L. J. M. C. 81 ; [1893] 1 Q. B. 612 
5 R. 284 ; 68 L. T. 226 ; 41 W. R. 445 ; 
57 J. P. 326.— COLERIDGE, C.J., and 
cave, J., considered and distinguished 

Wyatt v. Gems (1893) 62 L. J. M. C. 158 ; 
[1893] 2 Q. B. 225 ; o R. 507; 69 L. T. 456 ,* 42 
W. R. 28 ; 17 Cox C. C. 6T9 ; 57 J. P. 665.— 
DAY and WRIGHT, JJ. 

Summers v. Holborn Board of Works, con- 
sidered. 

Keep r. St. _Mary, Newington (1894) 63 
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L. J. Q. B. 369 ; [1894] 2 Q. B. 524 ; 9 11. 346 ; 
70 L. T. 509 ; 5$ J. P. 748.— C.A. LINDLEY, 
KAY and SMITH, L.JJ. * 

Bermondsey Vestry v. Brown (1S65) 35 
Beav. 226 ; L. R. 1 Eq. 204 ; 11 Jnr. 
(N.S.) 1031 ; 13 L. T. 574 ; 14 W. 11. 
213, — M.B., discussed. 

Wallasey Local Board v. Gracey (1887) 56 
L. J. Ch. 739 : 36 (Ch. D. 593 ; 57 L. T. 51 : 35 
W. B. 694 ; 51 J. P. 740. — Stirling, ,t. 


Buildi ngs. 

Stevens v. Gourley, 1 F. & F. 498.— martin, 
B.; reversed, (1859) 29 L. J. C. P. 1 ; 7 C. B. (N.s.) 
99 ; 6 Jur. (N.S.) 147 ; 1 L. T. 33 ; 8 W. 11. 85. 
— C.P. 

Stevens v. Gourley (1859) 29 L. J. C. P. 1 : 
7 C. B. (N.s.) 99; 6 Jur. (N.s.) 347 ; 1 
L. T. 33 ; 8 W. R. So. — C.P. 

Recognised but disringuished , Harris r. 
Be Pinna (1SSG) 33 Ch. X). 238, 24S ; 54 L. T. 
38 ; 50 J. P. 308. — CHITTY, j. (affirmed C.A.) ; 
Hall v. Smallpiece (1890) 59 L. J. M. C. 57, 98 ; 
54 J. P. 710. — Q.B.D. ; referred to, L. O. C. r. 
Pearce (1892) [1892] 2 Q. B. 109 ; 66 L. T. 6S5 : 
40 W. R. 543 ; 56 J. P. 790. — POLLOCK, B. and 
WILLIAMS, «T. 

Josolyne v. Meeson (1885) 53 L- T. 319 ; 
49 J. P. 805. — COLERIDGE, C.J. and 
MATHEW, J., followed. 

Moses v. Marsland (1901) 70 L. J. K. B. 2<U ; 
[1901] 1 K. B. 668, 671 ; 83 L. T. 740 ; 49 W. U. 
217; 65 J. P. 183.— BRUCE and phillimo re, J,r. 

Hall v. Smallpiece (1890) 59 L. J. M. (\ 97 : 
54 J. P. 710. — COLERIDGE, C.J. and 
mathew, J., applied. 

London County Council r. Pearce (1892) 

^ 2 Q. B. 109 ; 66 L. T. 685 ; 40 W. R. 543 ; 
. 790.— POLLOCK, B. and WILLIAMS, »f. 

Hall v. Smallpiece and London County 
Council v. Pearce, followed. 

London County Council v. Humphreys (1894) 
63 L. J. M. C. 215 ; [1894] 2 Q. B. 755 ; 10 li. 
533 ; 71 L. T. 201 ; 43 W. R, 33 ; 58 J.'P. 734. 
—WILLS aild KENNEDY, JJ. 

Coole v. Lovegrove (1893) 62 L. J. M. C. 153 ; 
[1893] 2 Q. B. 44 ; 5 It. 418 ; 69 L. T. 19 ; 
41 W. R. 570 ; 57 J. P. 647.— POL LOCK, B. 
and Kennedy, J., distinguished. 

Elliott r. London County Council (1899) 68 
L. J. Q. B. 837 ; [1899] 2 Q. B. 277, 281 ; 81 L. T. 
155 ; 6 J. P. 645. — day and LAWRANCE, jj. 

London County Council v. Davis (1897) 77 
L. T. 693. — hawkins and channel l, jj. 
See London Building Act, 1898 (01 & 62 Viet. c. 
exxxvii.), s. 4. 

London County Council v. Davis, dis- 
tinguished. 

Crow <». Davis (1903) 89 L. T. 407; 67 J. P. 
319.— K.B.D. 

St. George, Hanover Square v. Sparrow 
(1864) 16 C. B. (N.S.) 209 : 33 L. J. M. C. 
118 ; 10 Jur. (N.S.) 771 ; io L. T. 504 ; 12 
W. R. 832. — C.P., considered. 

Bauman <\ St. Pancras Vestry (1867) 30 


L. J. xVI. (J. 126 ; L. li. 2 Q. B. 528 : 8 B. & 8. 
446 ; 15 W. R. 904.— Q.B. 

St. George, Hanover Square v. Sparrow, 

discussed. 

Wandsworth Board of Works v. Hall (1868) 
L. R. 4 C. P. 85 ; 38 L. J. M. C. 69 ; 19 L. T. 
641 ; 17 W. R. 256.— C.P. 

willes, J. — It is unnecessary to enter into a 
discussion as to whether the view taken by throe 
judges in this Court (St. George , Hanover Square 
v. Sparrow) or that taken by two judges in the 
Court of Queen's Bench (Bauman v. Vestry of St. 
Pa nr rax) was right. It may be proper, however, 
to observe that in the case of the Queen’s Bench, 
Shee, J. said that he did not think in deciding 
that case their judgment would necessarily con- 
flict with the case in this Court ; and he goes on 
to state the reason, viz., because the magistrate 
in Bauman v. Vestry of St. Pancras adopted the 
line that had been decided by the architect as the 
true line, which, of course, he had a right to do : 
the question in that case, in fact, was rather 
whether the architect’s certificate had been given 
in time, than whether the magistrate was bourn l 
by it if it were so ; but in the case of St. George , 
Hanover Square v. Sparrow, it was assumed that 
it made no difference when the architect gave his 
certificate, for one reason why the Court thought 
that the line fixed by the architect was not con- 
clusive against the builder (no one doubted it was 
so against the architect’s employers, the Metro- 
politan Board of Works), was the hardship of his 
being bound by a decision e.r post facto. The 
cases in both Courts, therefore, are against the 
respondent. I may say, without any disrespect 
to the Court of Queen’s Bench, that the opinion 
of the judges of this Court was misapprehended, 
for it is stated in Bn a man v. ) 'estvy of St. Pancras 
that the Court of Common Fleas had overlooked 
that it was the decision of the architect . which 
gave the magistrate jurisdiction ; it is quite ob- 
vious that that remark proceeds on the assump- 
tion that the judges of this Court thought that, 
even if the building was within the line laid down 
by the architect, yet if it was outside what the 
magistrate thought to be the true line, lie could 
decide against the builder and order rlie buildings 
to be pulled down. No such opinion was enter- 
tained here ; the judges here, equally with the 
judge I have quoted, thought that tflie magistrate 
had no jurisdiction except in relation to the archi- 
tect’s line ; they thought the magistrate ought 
not to convict unless the building was beyond 
the line so laid down by the architect, but they 
also thought that he ought not to convict if he 
was of opinion that the building was not really 
beyond the general line of houses, though it was 
beyond that fixed by the architect. To that 
extent, therefore, the judgment iri this Court 
appears to have been misapprehended. — p. 89. 

St. George, Hanover Square v. Sparrow, 

followed. 

Simpson v. Smith (1871) L. R. 6 C. P. 87 ; 40 
L. J. M. C. 89; 24 L. T. 100 ; 19 W. It. 355. 
—C.P. 

willes, J, — With the utmost respect for the 
opinion of the Court of Queen’s Bench, as ex- 
pressed in the case of Bauman v. Vestry of St. 
Pancras, 1 must say that, in my opinion, the 
observations made in that case do not seem at all 
successful in impugning the reasoning of the 
judges of this Court in the case of St. George, 
Hanover Square v. Sparrow. — p. 96. 



1771 


METROPOLIS. 


1772 




St. George, Hanover Square v. Sparrow, 

distinguished: 

Cheetham v. Manchester Corporation (1875) 
44 L. J. C. P. 1S9 ; L. K 10 C. P. 249 ; 32 L. T. 
28. — C.P. 

St. George, Hanover Square v. Sparrow, 

disapproved. 

Plumstead Board of Works v. Spackman (1884) 

53 L. J. M. C. 142 ; 13 Q. B. D. 878 ; 51 L. T. 
757. — C.A. BRETT. M.R., BOWEN and FRY, L.JJ. ; 
affirmed in H.L., infra. See extract, infra. 

St. George, Hanover Square v. Sparrow, 

overruled. 

Spackman v. Plumstead Board of Works (1885) 

54 L. J. M. C. 81 ; 10 App. Cas. 229 ; 53 L. T. 
157: 33 W. Ft. 661: 49 J. P. 420.— H.L. (E.). 
See infra. 

Wandsworth Board of Works v. Hall (1868) 
38 L. J. M. C. 69 ; L. It. 4 C. P. 85 : 19 
L. T. 641 ; 17W.lt. 256. — C.P., referred to. 

Simpson e. Smith (1871) 40 L. J. M. C. 89 ; 
L. It. 6 C. P. 87 ; 24 L. T. 100 ; 19 W. It. 355. 
— O.P. 

Wanstead Board of Works v. Hall and 
Simpson. v. Smith, not applied. 

Cheetham r. Manchester Corporation (1875) 
44 L. J. C. P. 139 ; L. R. 10 C. P. 249, 265 ; 32 
L. T. 2S.— C.P. 

Wanstead Board of Works v. Hall and 
Simpson v. Smith, followed. 

Paddington Vestry v. Snow (1881) 45 L. !. 
475 ; 30 W. It. 46 :*46 J. P. 87. — COLERIDGE. 
c.J. and manisty, j. 

Wandsworth Board of Works v. Hall and 
Simpson v. Smith, disapproved. 

Plumstead Board of Works v. Spackman (1884) 
53 L. J. M. C. 142 : 13 Q. B. D. 878 ; 51 L. T. 
757. — C.A. ; affirmed in H.L., infra. 

fry, l.j. (for self and BOWEN, L.J.; BRETT, m.r. 
dissenting). — The first question stated by the 
magistrate is, whether he is bound by the archi- 
tect’s certificate as conclusive, or ought to have 
considered for himself what the true general line 
of buildings was. This is a point which has been 
several times before the Courts prior to the de- 
cision now under appeal, and which has elicited 
a great diversity of opinion. In the cases of St. 
George v. Sparrow and Wandsworth v. Hall 
eminent judges of the Court of Common Pleas 
expressed an opinion that the certificate of the 
architect was not binding on the justice ; and in 
the case of Simpson v. Smith, that Court decided 
the question in accordance with their previously 
expressed opinion. But, on the other hand, in 
the case of Bauman v. St. Pane nix, Cockburn, 
L.C.J. and Mellor, J. criticised the case of St. 
George v. Sparrow , and expressed an opinion 
that the certificate of the architect was final and 
binding on the justice. In such a diversity of 
opinion on the point in controversy, we think 
that the Queen’s Bench Division were right in 
considering that they were not precluded by 
authority from determining the question on its 
merits. We shall pursue the same course, not 
regardless of the views enunciated by the various 
judges who have expressed their opinions, but 
supported by remembering that, in our conclusion, 
whatever it may be, though we must differ from 
some great authorities, # we must also be in accord- 
ance with others (p. 146). . . . It appears to us 
that there is nothing unreasonable or improbable 


in the conclusion that the power of finally deter- 
mining this liije should be vested in the super- 
intending architect of the Metropolitan Board. 
He is, as we have already shown, an officer filling 
a responsible position under the Metropolitan 
Board ; that Board is itself entrusted with large 
powers of superintendence over the metropolis, 
and over the vestries and districts. The question 
to be determined is one of a technical character, 
on which the legislature might mink an architect 
as good a judge as a magistrate ; and it may 
have been thought that such a reference was 
more likely to secure uniformity of decision than 
leaving the question open to each magistrate 
before whom it might come. — p. 148. 

Wandsworth Board of Works v. Hall and 
Simpson v. Smith, overruled. 

Spackman v. Plumstead Board of Works; 1885) 
54 L. J. M. C. SI ; 10 App. Cas. 229 ; 53 L. T. 
157 ; 33 W. R. 661 ; 49 J. P. 420. — H.L. (E.). 
LORDS S EL BORNE, L.C., WATSON, B RAM WELL 

and Fitzgerald. — [T he result is that the archi- 
tect's certificate is held conclusive* the decisions 
of the Common Pleas are overruled, and the 
decision of the Queen’s Bench in Bauman v. 
Vestry of St. Paneras (infra) is approved.] 

Bauman v. St. Paneras Vestry (1867) 36 L.J. 
M. O. 126 ; L. R. 2 Q. B. 528 : 8 B. & S. 
446 : 15 W. R. 904. — Q.B., discussed. 
Wandsworth Board of Works v. Hall (1S68) 38 
L. J. M. e. t>9 : L. R. 4 C. P. 85; 19 L. T. 641 : 
1 7 W. R. 256. — C.P. See extract, supra, col. 1770. 

Bauman v. St. Paneras Vestry, discussed. 
Simpson v. Smith (1871) 40 L. J. M. C. 89 ; 
L. It. 6 C. P. 87 ; 24 L. T. 100 : 19 W. R. 335.— 
C.P. See extract, ante, col. 1770. 

Bauman v. St. Paneras Vestry, opinion 
dissented from. 

Cheetham r. Manchester Corporation (1875) 
44 L. J. O. P. 139 ; L. R. 10 C. P. 249. 265 : 32 
L. T. 28. — C.P. 

Bauman v. St. Paneras Vestry, approved. 
Spackman /-.Plumstead Board of Works (1885) 

54 L. J. M. C. 81 ; 10 App. Cas. 229 ; 53 L. T. 
157 ; 33 W. R. 661 : 49 J. P. 420,*— H.L. (B.). See 
extinct, supra. 

Spackman v. Plumstead Board of Works, 

followed. 

Barlow v. Si. Mary Abbott, Kensington (1886) 

55 L. J. Cli. 6S0 ; 11 App. Cas. 257 ; 55 L. T. 
221 ; 34 W. R. 521. —H.L. (E.). LORDS HERSCHELL, 
L.C., WATSON, BRAMWELL, FITZGERALD and 
HALSBURY; reversing (3884) 53 L. J. Ch. 899 ; 
29 Ch. D. 362 : 52 L. T. 155 ; 32 W. R. 966.— 
C.A. BAGGALLAY, COTTON and LINDLEY, L.JJ. : 
which had reversed (1883) 53 L. J. Ch. 38; 48 
L. T. 348 ; 31 W. R. 514.— BACON, V.-C. 

Spackman v. Plumstead Board of Works, 

applied. 

Gilbart r. Wandsworth Board of Works (1888) 
60 L. T. 149; 53 J. P. 229.— COLERIDGE, C.J. 
and CAVE, j. 

Barlow v. St. Mary Abbott, Kensington 

(1886) 55 L. J. Ch. 680 ; 11 App. Cas. 257 ; 
55 L. T. 221 ; 34 W. 11. 521.— H.L. (32.). 
distinguished. 

Gilbart i\ Wandsworth Board of Works (1888) 
60 L. T. 149 ; 53 J. P. 229.— COLERIDGE, c.J.and 
CAVE, J. 
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Barlow v. St. Mary Abbott, Kensington, 

applied. c r 

Warren r. Mustard (1891) 61 L. J. M. C. 18; 
66 L, T. 26 ; 56 J. P. 502. — MATHEW and 
SMITH, JJ. 

Barlow v. St. Mary Abbott, Kensington, 

considered. 

Allen v. L. C. C. (1895) 64 L. J. M. C. 228 : 
[38953 2 Q. B. t&7 : 14- K. 7-i‘J ; 73 h. T. lul ; 
48 W. 11. 674 ; 59 J. P. 644.— C. A. BINDLEY, 
lopes and rigby, l.jj. 

Li ndley, L.J. — So far the interpretation of the 
statute [sect. 75 of the Metropolis Management 
Act, 1862] is reasonably plain: but then it is 
said that the question still remains who is to 
determine whether the building complained of 
is in the particular street, place, or row of houses 
to which the architect’s certificate is applicable. 
This is the point on which Lords Watson and 
Bramwell differed in Barlow v. St. Mary Abbott's 
■Vestry. A careful perusal of Lord I-lerscheH’s 
judgment hassled me to the conclusion that he 
agreed with Lord W atson, and that Lord Fitz- 
gerald took the same view. There is much to be 
said for this interpretation of the Act, for, the 
object of the Act being to regulate lines of 
building, the architect, rather than the magis- 
trate, seems naturally to be the person to say 
what line of building a particular house should 
conform to. The general line of building the 
architect is to decide is “ such general line,” and 
by “such” is meant the general line for the 
street, place, or row of houses in which the 
house in question is. ^ 

Barlow v. St. Mary Abbott, Kensington. Met 

by the London Building Act, 1894 (57 & 58 Viet, 
c.* ccxiii.), s. 49. r 

Crilbart v. Wandsworth Board of Works 

(1888) 60 L. T. 149 ; 53 J. P. 229 ; 5 Times L. R. 
31. — COLERIDGE, C.J. and CAVE, J. Met by the 
London Building Act, 1894 (57 & 58 Viet, 
c. ccxiii.), s. 29. 

London County Council v. Aylesbury Dairy 

Co. (1897) 67 L. J. Q. B. 24 ; [1898] 1 Q. B. 106 ; 77 

L. T.440 ; 61 J. P. 759. — wright and Kennedy, 
JJ. See note London Building Act, 1898 (61 & 62 
Viet. c. cxxxvii.), s. 3. 

London County Council v. Best & Co. (1893) 

9 Times L. Ii. 499. Apparently met by the 
London Building Act, 1S94 (57 & 58 Viet, 
c. ccxiii.), s. 26 (1). 

Tear v. Freebody (185S) 4 C. B. (N.s.) 228, 
259 ; 6 W. E. 520.— C.P. 

Continued , Simpson v. Smith (1871) 40 L. J. 

M. C. 89 ; L. E. 6 0. P. 87, 95 ; 24 L. T. 100 ; 19 
W. E. 355. — C.P. ;■ considered and distinguished , 
Manners r. Johnson (1875) 45 L. J. Oh. 404 ; 1 
Clh. II. 673 ; 24 W. E. 481.— HALL, V.-C. ; 
St. Mary, Islington, Vestry r. Goodman (1889) 
58 L. J. M. O. 122 ; .28 Q. B. D. 154 ; 61 L. 
T. 44.— DENMAN and HAWKINS, JJ. 

Hull v. London County Council (1901) 70 
L. J. K. B. 364 ; [1901] 1 K. B. 580 ; 84 
L. T. 160 ; 49 W. E, 396 ; 65 J. P. 309.— 
K.B.D., disapproved. 

London County Council v. Illuminated Adver- 
tisements Co, (1904) 73 L. J. K. B. 1034 ; [1904] 

2 K. B. 886 ; 91 L. T. 352 ; 68 J. P. 445 ; 2 
L. G. E. 905; 20 T. L. K. 527.— K.B.D. 


Auckland (Lord) v. Westminster Board of 
Works (1872) ‘41 L. J. Oh. 723 ; L. E. 7 
Ch. 597 ; 26 L. T. 961 ; 20 W. E. 845.— 
L.JJ. (and see. ante , vol. 1, cols. 1336, 1337), 
distinguished.. 

Barlow v. St. Mary Abbott, Kensington 
(1884) 53 L. J. Ch. 899 ; 27 Ch. D. 362 ; 52 
L. T. 155; 32 W. E. 966.— C. A. BAGGALLAY, 
COTTON and lindley, L.JJ. ; reversed in H.L. 
See ante , col. 1772. 

Auckland (Lord) v. Westminster Board of 
Works, considered and distinguished .. 

St. Mary, Islington, Vestry v. Goodman (18S9) 
58 L. J. M. C.122 : 23 Q. B. D. 154 ; 61 L. T. 
44.— DENMAN and HAWKINS, JJ. 

Auckland (Lord) v. Westminster ; Board of 
Works, distingn ished. 

Worley v. St. Mary Abbott, Kensington 
(1892) 61 L. J. Ch. 601 ; [1892] 2 Ch. 404 ; 66 
L. T. 747 : 40 W. E. 566. 

NORTH, J. — The state of things existing here 
is precisely that described by Lord Justice 
Hellish in his judgment (in the above case) by 
way of illustration — a case to which sect. 74 
[of the Metropolis Management * Amendment 
Act, 1862] would not apply. — p. 604. 

Auckland (Lord) v. Westminster Board of 
Works, and Worley v. St. Mary Abbott, Ken- 
sington (1892) 61 L. J. Ch. 601 ; [1892] 2 Ch. 
404 ; 66 L. T. 747 ; 40 W. R. 566.— NORTH, J. 
Affected by 57 &58 Viet. c. ccxiii. s. 22 (2). 

Auckland (Lord) v. Westminster Board of 
Works, explained. 

Clark v. St. Pancras Vestry (1869) 34 J. P. 
181. — Q.B., approved. 

Wendon v. L. C. 0. (1894J63 L. J. M. O. 117 ; 
[1894] 1 Q. B. 812 ; 9 E. 292 ; 70 L. T. 440 ; 
42 W. R. 370 ; 58 J. P. 606.— C.A. ESHER, M.R., 
LOPES and DAVEY, L.JJ. 

Auckland (Lord) v. Westminster Board of 
Works, considered. 

Lavy *. L. C. C. (1895) 64 L. J. M. C. 262; 
[1895] 2 Q.B. 577; 73 L. T. 106; 43 W. 11. 
677 ; 14 R. G34 ; 59 J. P. 630.— C.A. BINDLEY, 
lopes and rigby, l.jj. 

« 

Auckland (Lord) v. Westminster Board of 
Works, distinguished. 

London County Council v. Pryor (1890) 65 
L. J. M. C. 89 ; [1896] 1 Q. B. 465 ; 74 L. T. 
234 ; 60 J. P. 292.— C.A. ESHER, M.R., LOPES 
and RIGBY, L.JJ. 

esher, m.r. — Lord Aucldand's Case upon the 
facts differs from the present case. In that case • 
there was an existing street, in which there was 
a house together with a plot of land. The 
house was pulled down, and the owner claimed 
the right to rebuild not only on the site of the 
old house, but also upon the adjoining plot of land. 
The Court of Appeal held, first, that he was 
entitled to rebuild upon the old site ; and 
secondly j that the plot of land in question was 
part of the curtilage of the house, and was in 
law a part of the old house. He was not 
bound to build a house of the same shape upon 
the site of the old house, but might build both 
upon that site and also upon Hie plot of land. That 
is not like the present case. Here there was 
a house with a forecourt, and behind the house 
was a garden, at the end of which were 
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some stables. It is impossible to say that that 
was part of the curtilage of the house. * If so, 
the land was mere land. The statute [Metro- 
polis Management Act, 18(52, s. 75] merely 
provides that the owner may rebuild upon land 
which was occupied by the old building. This 
case, therefore, is not within Lord Auckland's 
Case. — p. 93. 

Wendon v. London County Council (1894) 03 
L. J. M. C. 117 ; [1894] 1 Q. B.S12 : 9 R. 
292 ; 70 L. T. 440 : 42 W. R. 370 ; 58 

J. P. 600.— c. A. ; and Ellis v. Plumstead 
Board of Works (1893) 68 L. T. 291 ; 41 
W. R. 490 : 5 E,. 237.— COLERIDGE, C.J. 
and CAVE, J., considered. 

Lavy v. London County Council (1895) (54 
L. J. M. C. 262 ; [1895] 2 Q. B. 577 : 73 L. T. 
106 : 43 W. R. 677 ; 14 R. 634 ; 59 J. P. 630. 
— C.A. LINDLEY, LOPES and RIGBY, L.JJ. 

London County Council v. Cross, 56 J. P. 550. 
— SMITH and denman, j,t. : reversed, (1892) 61 
L. J. M. C. 160 ; 66 L. T. 731 ; 5(5 J. 1\ 550.— 
C. A. LINDL IflY and KAY, L. JJ . 

London Sounty Council v. Cross, followed. 

Lavy v. L.C.C. (1895) 64 L. J. M. C. 2(52: 
[1895]2 Q. B. 577 : 73 L. T. 106 : 43 W. R. 677 : 
14 R. 634; 59 j. P. 630.— C.A. LINDLEY, 
lopes and rigby, l.jj. 

London County Council v. Cross , adopted. 

Hull v. London County Council (1901) 70 L. J. 

K. B. 364 : [1901] 1 Q. B. 580 : 84 L. T. 160 ; 
49 W. R. 396 ; 65 J. P. 309 ; 19 Qox C. O. 635. 
— BRUCE and PHTLLIMORE, JJ. 

St. Mary, Islington v. Goodman (1889) 58 

L.J.M.C.12S; 23 Q. P». I). 154 ; 61L.T. 
44 ; 54 J. P. 52.— DENMAN and HAWKINS, 
J.T . , d issen ted fro in . 

Fort eseue e . St. M at thew, Bet hnal (j rcen ( 1 89 1) 
60 L. .1. M. C. 172 ; [1891] 2 Q. B. 170 ; 65 L. T. 
256 ; 55 P. 758. — COLERIDGE, C.J., MATHEW, 
CAVE, SMITH and CHARLES, JJ. 

CHARLES, J. (for the Court). — Now this section 
[119 of the Metropolis Management Act, 1855] 
certainly imposes a restraint upon a building 
owner on the use of his own land, and forbids 
projections within specified limits, without the 
consent of the Metropolitan Board, beyond the 
general building line ; and in the Islington Case 
the majority of the Court, considered that sect. 26 
of 18 A 19 Viet. e. 122 did no more than relieve 
him from this restriction so far as his own land 
was concerned. But it is to be observed that 
there is not, either in the Metropolis Local Manage- 
ment Act, 1855, or in the Amending Act, 1802, 
which gives authority to the architect, of the 
Board to fix the general building line, anything 
to prevent that building line from being brought 
up to the line of the highway of the street 
itself, and in many instances the building line 
does actually adjoin the highway. In all such 
cases the permission granted by sect. 26 of 18 & 
19 Viet,, c. 122, for projecting shop-fronts seems 
to carry with it, of necessity, the right to build 
to the extent mentioned in the section on the soil 
of the street itself, which belongs not to the 
building owner, but to the vestry or district 
board, and, with the^sincerest respect for the 
judgment of the majority of the Court in the 
Islington Case, we think that this is the true 
construction of the words. — p. 177. 

O.C. 


Portescue v. St. Matthew, Bethnal Green, 

adopted * 5 

Summers r. flolborn District Board of Works 
(1893) 62 L. J. M. C. 81 ; [1893] 1 Q. B. 612 ; 5 
It. 284 ; GS L. T. 226 ; 41 W. li. 445 ; 57 J. P. 
826. — COLERIDGE, C.J. and CAVE, .T. 

City and South London Ry. v. London County 
Council (1891) 60 L. J. M. C. 149 ; [1891] 

2 Q. B. 513 ; 65 L. T. 3752 ; 40 W. R. 166 ; 
56 J. P. 6. — C.A ..followed. 

London County Council 7*. London School 
Board (1892) 62 L. J. M. C. 30 ; [1892] 2 Q. B.. 
606 ; 5 It. 1 ; 40 W. R. 604 ; 56 J. P. 791.— 
WRIGHT and COLLINS, JJ. 

City and South London Ry. v. London County 
Council, d ist ing wished. 

(Jckfield Rural Council v. Crowborough Dis- 
trict Water Co. (1899) 68 L. J. Q. B. 1009 ; [1899] 

2 Q. B. 664 ; 81 L. T. 539 ; 48 W. R. ‘63.— 
RIDLEY and DARLING, JJ. 

City and South London Ry. v. London County 
Council. 

Applied , Stretford Urban Council v. Man- 
chester, Ac., Ry. (1903) 1 L. G. R. 683 ; 68 J. P. 
59 ; 19 T. L. R. 547. — C.A. ; distinguished , but 
principle applied, Surrey Commercial Dock Co. 

r. Bermondsey Corporation (1904) 73 L. J. K. B. 
293; [1904] 1 K. B. 474; 90 L. T. 123; 52 
W. R. 446; 58 J. P. 155; 20 T. L. R. 208. 
— K.B.D. * 

London County Council v. London School 
Board (1892) 62 L. J. M. C. 30 ; [1892] 2 Q. B. 606 : 

5 R. 1 ; 40 W. R. 604 ; 56 J. P. 791.— WRIGHT 
and colltns, JJ. Extended by London Build- 
ing Act, 1S94 (57 & 58 Viet. c. ccxiii.), s. 21. 

London County- Council v. London School 
Board, applied. 

Stretford Urban Council r. Manchester, Ac., 
Ry. (1903). — C.A. (supra). 

Uckfield Rural Council v. Crowborough 
District Water Co. (1899) 68 L. J. Q. B. 
1009 ; [3899] 2 Q. B. 6(54 : 81 L. T. 539 ; 
48 W. It. 63.— Ridley and DARLING, JJ., 
applied. 

London County Council r. Wandsworth and 
Putney Gas Co. (1900) 82 L. T. 562 ; 64 J. P. 
500. — RIDLEY and DARLING, JJ. 

St. Margaret’s and St. John’s Vestry v. 
Hoskins (1899) 68 L. J. Q. B. 840 ; [1899] 

2 Q. B, 474 ; 81 L. T. 390 ; 47 W. R. 649 ; 
63 «J. P. 725. — Q.B.D., distinguished. 
Hornsev Urban Council r. Heuuell (1902) 71 
L. J. K. B. 479 ; [1902] 2 K. B. 73; 86 L. T. 
423 ; 50 W. R. 521 ; 66 J. P. 613.— K.B.D. 

. Scott v. Legg, 46 L. J. M. C. 117 ; 2 Ex. D. 
39 ; 35 L. T. 487.— CLEASBY, B. and GROVE, j. ; 
reversed, (1877) 46 L. J. M. C. 267 ; 10 Q. B. D. 
236 ; 36 L. T. 456 ; 25 W. R. 594. — C.A. BAG- 
GALL AY, BEAM WELL and BRETT, L.JJ. 

Scott v. Legg (1877) 40 L. J. M. C. 267 ; 10 * 
Q. B. D. 236 ; 3(5 L. T. 456 ; 25 W. R. 594.— 
o.A. See London Building Act, 1894 (57 A 58 
Viet. c. ccxiii.), s. 75. 

London County Council v. Lawrance (1893) 
02 L. JT.M. C. 176 ; [1893] 2 Q. B. 228 ; 5 R. 
494 ; 69 L. T. 344 ; 41 W. R. 688. — MATHEW, 
WRIGHT and COLLINS, jj. Met by London 
Building Act, 1S94 (57 A 58 Viet. c. ccxiii.), 

s. 49. 
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Blashill v. Chambers (1 884) 14 Q. B. D. 479 ; 
53 L. T. 38 ; 49 J?l\ 388. — GROVEimd HAWKINS. 
JJ. Apparently met by London Building Act* 
1894 (57 k 58 Viet. c. ccxiii.), s. 5 (9). 

Dicksee v. Hoskins (1901) 70 L. J. K. B. 577 ; 
[1901] 2 K. B. 122 ; 84 L. T. 025 ; 49 W. R. 
523. — LORD ALVERSTONE, C.J. aild LAWRANCE, 
J. : reversed, (19(H) 70 L. J. K. B. 851 ; [1901] 
2 R. B. 0G0 ; 49 W. R. 693 ; 05 J. P. 612.— 
C.A. SMITH, M.R., WILLIAMS and STIRLING, L.JJ. 

Carritt v. Godson (1S99) 6S L. J. Q. B. 799 : 
[1899] 2 Q. B. 193 ; SO L. T. 771 ; 63 
j. P. 644 ; 19 Cox C. O. 355. — DAY and 
LAWRANCE, JJ., considered. 

Reg. t. Shiel (1 900) 82 L. T. 587 ; 19 Cox C. C. 
507. — C.A. SMITH, WILLIAMS and ROMER, L.JJ. 

Carritt v. Godson, considered. 

Dicksee v. Hoskins (1901) 70 L. J. K. B. 851 ; 
[1901] 2 K. B. 660 ; 49 W. R. 693; 65 J, P. 
012. — C.A. SMITH, M.R., WILLIAMS and 
STIRLING, L.Jtf. 

Cubitt v. Porter (1828) 8 B. & C. 257 ; 2 
Man. & Ry. 207 ; 6 L. J. (o.s.) K. B. 306. 
— K.B.. applied. 

Standard Bank of British South America v. 
Stokes (1878) 47 L. J. Oh. 554 : 9 Oh. D. 68 ; 
38 L. T. 072 ; 20 W. R. 492.— JESSEL, M.R. 

Cubitt y. Porter, dictum adopted. 

Stedman y. Smith (1857) 8 El. k Bl. 1 ; 26 
* L. J. Q. B. 314 ; 3 Jur. (N.S.) 1248.— 

Q. B., applied. • 

Watson r. Cray (1880) 49 L. J. Cli. 243 : 14 

Ch. D. 192 : 42 L. T. 294 ; 28 W. R. 438 ; 44 
J. P. 537.— FRY, J. 

Holland v. Wallen (1S94) 70 L. T. 376 ; 10 

R. 583. — MATHEW and CAVE, JJ. See 
London Building Act, 1894 (57 k 58 Viet. 

c. ccxiii.), ss. 5 (20), 75. 

Cowen v. Phillips (1863) 33 Beav. 18 ; 9 
Jur. (n.S.) 657 ; 8 L. T. 622 ; 11 W. R. 
706.— M.R. , followed. 

Hunt v. Harris (1805) 19 C. B. (n.S.) 13 ; 
34 L. J. C. 1\ 249 ; 11 Jur. (n.S.) 485 ; 12 
L. T. 421 ; 13 VV. R. 742. — C.P., explained . 
Eiilingliam v. Wood (1890) 60 L. J. Ch. 232; 
[1891] 1 Ch. 51 ; 04 L. T; 46 ; 39 W. R. 282.— 

CHITTY, J. 

Pillingham v. Wood. See 

London Building Act, 1894 (57 k 58 Viet, 
c. ccxiii.), s. 5 (32). 

Thompson v. Hill (1870) 39 L. J. C. P. 264 ; 

L. R. 5 C. P. 564 ; 22 L. T. 820 ; 18 W. R. 
1070, — c.P. Met by 

London Building Act, 1S94 (57 & 58 Viet, 
c. ccxiii.), s. 90 (2). 

Reg. v. Mead (1897) 66 L. J. Q. B. 874 ; 
[1898] 1 Q. B. 110; 77 L. T. 462; 46 
W. R. 61 ; 61 J. P. 759 ; 18 Cox C. C. 
070. — WRIGHT and KENNEDY, JJ. See 
London Building Act, 1898 (61 & 62 Viet, 
c. cxxxvii.). 

Horth Kent Ry. v. Badger (1858) 27 L. J. 

M. C. 106; S. C. 'tiont. Badger, In re, 8 
El. k Bl. 728 ; 4 Jur. (N.S.) 454 ; 6 W. R. 
246, — Q.B. Partially met by 

London Building Act, 1894 (57 & 58 Viet, 
c, ccxiii.), s, 81, 


Brutton v. St, George’s (Hanover Square) 
Vestry (1872) 41 L. J. Ch. 134 ; L, R. IP, 
Eq. 339 ; 25 L. T. 552 ; 20 W. K„ 34.— 
MALINS, v.-c., partly dissented from. 

Bermondsey Vestry r. Johnson (1873) 42 L. J. 
M. C. 07 ; L. R. 8 C.'P. 441 ; 28 L. T. 005 ; 21 
W. R. 620. 

KEATING, J. — I find that although un- 
doubtedly it was brought to the attention 
of the learned Vice-Chancellor, that he took 
no notice of the argument as to the want of 
limitation, but assumed that the section applied. 
But it is observable, that to a certain extent 
this opinion is extra-judicial, because, before the 
learned judge came to that part of his decision, 
he had in truth already decided the case, because 
he says : “ Eirst of all, therefore, I decide that 
the summons upon Mr. Iludkiu, the builder, was 
a mere nullity going against the wrong man, 
because he was no longer the builder engaged 
in the erection of the building.” Therefore he 
decided that the foundation of the whole pro- 
ceedings was an absolute nullity, and conse- 
quently there was an end to the plaintiff’s case 
on those proceedings. . . . Had we deemed 
it to be a decision upon the poi#t raised, we 
should have thought ourselves bound by that 
decision, as being the decision of a Court, of 
what may be termed co-ordinate jurisdiction 
with ourselves ; but as we think it was rather 
assumed argumentatively than decided, we do 
not feel so bound. — p. 68. honyman, j. agreed. 

Brutton v. St. George’s (Hanover Square) 
Vestry,';/^ followed. 

Mo rant r. Taylor (IS76) 45 ,L. J. M. C. 78 ; 1 
Ex. D. 188; 34 L. T. 139; 24 W. R. 461.— 
CLEASBY, B., GROVE and FIELD, JJ. 

Brutton v. St. George’s (Hanover Square) 
Vestry. See 

London Building Act, 1894 (57 k 58 Viet, 
c. ccxiii.), s. 152. 

Parsons v. Timewell (IS79) 44 J. P. 290. — 
Q.B.D., followed. 

Smith v. Legg (1893) [1893] 1 Q. B. 398 ; 5 R. 
233 ; 68 L. T. 347 : 41 W. R. 464 ; 57 J. P. 295. 
— COLERIDGE, C.J. and CAVE, J, 

■ Smith v. Legg, followed. • 

Wallen r. Lister (1894) 63 L. J. M. C. 51 ; 
[1894] 1 Q. B. 312; 10 R. 127; 70 L. T. 348; 
42 W. R. 318; 58 J. P. 283. — HAWKINS and 
LAWRANCE, JJ. 

Smith v. Legg and Wallen v. Lister. See 

London Building Act, 1894 (57 k 58 Viet, 
c. ccxiii.), s. 152. 

Morant v. Taylor (1876) 45 L. J. M. C. 78 ; 
1 Ex. D. 188 ; 34 L. T. 139 ; 2LW. R. 461. 
—CLEASBY, B., GROVE and FIELD, JJ., 
followed. 

Paddington Vestry i\ Snow (1881) 45 L. T, 
475; 30 W. R. 46; 46 J. P. 87.— COLEUIDGfc:, 
C.J. and MANISTY, J. 

Morant v. Taylor. See 

London Building Act, 1894 (57 k 58 Viet, 
c. ccxiii.), s. 116 (3). 

Metropolitan Board «of Works v. Anthony 
(1884) 54 L. J. M. C. 39 ; 33 W. R. 166 : 
49 J. P. 229. — MATHEW and DAY. jj' 

Applied , Reay r. Gateshead Corporation (1886) 



1779 


METROPOLIS. 


1780 


55 L. T. 92 ; 34 W. R. GS2 ; 50 J. L\ 805.— 
DENMAN and HAWKINS, JJ. ; followed. L. 0. C. 
■o. Worley (1394) (S3 L. J. M. C. 213; [1394 J 
2 Q. B. 826 ; 10 R. 510; 71 L. T. 437; 43 

W. R. 11 ; IS Cox 0. C. 37 ; 59 J. P. 263 ; 10 

Times L. R. 052 . — math ew and kenjn edy, j,t. 

London County Council v. Worley. Met by 
London Building Act, 1391. (57 A 58 Viet, 
c. ccxiii.), s. 49. 

Cooper v. Wandsworth Board of Works 
(1803) 32 L. J. 0. 1*. 135 ; 14 0. B. (x.S.) 

ISO; 9 Jar. (N.S.) 1155; 3 L. T. 278 ; 11 

W. R. G40. — C.P. 

Distinynished, Oheetham r. Manchester Oor- 
|)oration (1875) 44 L. J. 0. P. 139 ; L. R. 10 
C. P. 249. 205 ; 32 L. T. 28.— c. l\ ; diseased, 
Smith r. Reg. (1378) 47 L. J. P. 0. 51 ; 3 
App. Gas. 014 ; 38 L. T. 233. — P.O. ; applied, 
Masters r. Polity pool Local Board. (1878) 47 
L. J. Oh. 797 ; 9 Oh. 13. 077. — K Li Y, j. ; followed , 
St. James’, Olerkenwell, Vestry r. Fea’rv (3890) 
59 L. J. M. 0. 82 ; 24 Q. B. D. 703 ; (52 L. T. G97 : 
54 J. P. G70. — Coleridge, c..J. and esiter, M.Lt. ; 
approved, HVy>kins /*. Smethwick Local Board 
(1890) 59 L. J. Q. B. 250 ; 24 (J. B. D. 712 ; 02 
L. T. 783 ; 34 W. R. 499 ; 54 J. P. G93.— C.A. 
ESHEli, M.R., FRY and LOPES, L.JJ. 

Cooper v. Wandsworth Board of Works, 

considered . 

At-t.-Geu. v. Hooper (1893) 03 L. J. Oh. 18 : 
[1893] 3 Oh. 483 ; 8 R. 535 ; G9 L. T. 340 ; 57 

J. P. 504 . — STIR nr Nit, J. 

Cooper v. Wandsworth Board of Works, 

distinguished. 

Robinson r. Sunderland Corporation (1899) 
(is L. J. Q. B. 3!*; [] Hifif] 1 Q. K. 751; 
HO L. 'I’. 262 ; 63 J. 1’. S41.-LAWitA.KOH anil 

CHAN NELL, JJ. _ 

•x 

Whitechapel Board of Works v. Crow (1901) 
84 L. T. 595; (15 J. P. 549. — K.JLi. D., 
appro red a /id followed. 

Oharing Cross, Elect ric Supply Corpora- 
tion r. Woodthorpe (1903) 88 L T. 772 ; I 
L. U. R. 551 ; G7 J. P. 28G. — K.I5.D. 

* Sewers. 

Bateman v. Poplar District Board of Works 
(1880) 50 L. J. ('ll. 149; 33 Oh. 1). 3(50 ; 
55 L. T. 374. — c.A. lopes, L.J. dis- 

sent} ny (rerersiny north, j.), followed. 
Greater London Property Co. v. Foot (1899) 68 

L. J. Q. B. (528 ; [1899] 1 Q. li. 972 ; 80 L. T. 
390 ; 47 W. R. 541 ; G3 J. P. 420. — DARLING and 
CHAN NELL, JJ. ; Lambert r. Lowest oft Corpora- 
tion (190 L) 70 L.J. K. B. 333; [1901] 1 K. B. 
590 ; 84 L. T. 237 ; 49 W. R. 31(5 ; Go J. P. 32(5. 

— K.B.I). 

Kershaw v. Taylor (1895) (54 L. J. M. 0. 

• 245 : [1895] 2 Q. B. 471 ; 14 R. (598 ; 73 

L. T. 274 ; 44 W. R. 28 ; 59 J. P. 72(5.— 
C.A., applicable. 

Reg. r. St. Matthew, Bethnal Green (I89G) G5 
li. J. M. C. 215 ; [1890] 2 Q. B. 319 ; 75 L. T. 
GO ; 44 \V. R. G97 ; GO J. P. 582.— C.A. ESHER, 

M. R. and smith, L.J. : referred ■ to, Hedley v. 
Webb (1901) 70 L. J. Ch. (563 ; [1901] 2 Ch. 
12G ; 84 L. T. 52G ; 05 J. P. 425.— COZENS- 
HARDY, J. ; distinguished , Gorringe -v. Shoreditch 
Borough Council (1902) 8G L, T. 592 ; GG J. P. 


5(55. — LORD AJi VERSTO N E, C.J%, DARLING- and 
CH ANN ell, jj. ; and Heaver’s Executors v. 
Fulham Borough Council (1901) 73 L. J. K. B. 
715 ; [ 1904] 2 K. B. 383 ; 91 L. T. 31 ; (58 J. P. 
278 ; 2 L. G. R. G72 ; 20 T. L. R. 383.— 
CHANNELL, J. 

Reg. v. St. Matthew, Bethnal Green (189(5) 
G5 L. J. M. U. 215 ; [183(5] 2 Q. B. 319 : 
75 L. T.’OO ; 44 W. R. (597 ; 50 J. P. 582. 
— C.A .,foll owed. 

Holland r. Lazarus (1897) G(5 L. J. Q. i>. 285 : 
G1 J. P. 2G2 . — recce. J. 

Holland v. Lazarus (1897) (50 L. J. Q. B. 
285 : (51 J. P. 2(52. — BRUCE, J. 

Followed. Geen •/:. Newington Vest rs r (1898) (57 
L. J. Q. B. 557 ; [3898] 2 Q. B. 1 ; 4G W. R. (52 4 : 
G2 J. P. 5G4. — WILLS and KENNEDY, jj. : dis- 
tinguished, Gorringe r. Shoreditch Borough Coun- 
cil (1902) 8G L. T. 592 ; G(5 J. P. 5(55.— LORD 
AL VERST ONE, C.J., DARLING and CHANNELL, JJ.; 
Silles r. Fulham Borough CounciL*(1903) 72 L.J. 

K. B. 397; [1903] 1 K. B. 829; 88 L. T. 753 ; 
51 W. R. 598 ; <57 J. 1*. 273.— C.A. ; Heavers 
Executors r. Fulham Borough Council (L904) 73 

L. J. K. li. 715; [1904] 2 K. B. 383 ; 91 L. T. 
31 ; (58 J. I\ 278. — CHANNELL, J. 

Geen v. Newington Vestry (1898) (57 L. J. 
. Q. B..557 ; [1898] 2 Q. B. 1 ; 4(5 W. R. 
G24 : G2 J. P. 564.— wills and KENNEDY, 
JJ., followed. 

Greater London Property Co. r. Foot (1899) (58 
L. J. Q. P>. (528 ; [1899] 1 Q. B. 972 ; 80 L. T. 
390; 47 W. R. 541 ; (53 J. P. -i 20. — DARLING and 
CHANNEL!*, JJ. 

Greater London*Property Co. v. Foot, held 
applicable. 

Gorringe v. Shoreditch Borough Council (1902) 
86 L. T. 592 ; 6(5 J. P. 5(55. — LORD ALVEKSTONE, 
C.J., DARLING and CHANNELL, JJ. 

Silles v. Fulham Borough Council (1903) 72 
L. J. K. P>. 397; [1903J 1 K. B. 829 ; 88 
L. T. 753; 51 W. R. 598 ; (57 J. P. 273; 

1 L. G. R. 643. — C. A., discussed. 

Heaver's Executors r. Fulham Borough Coun- 
cil (1904) 73 L. J. K. B. 715; [1904] 2 K. B. 
383 ; 91 L. T. 31 ; (58 J. P. 278 ; 2 L. G. U. (572. 
— CHANNELL, J. 

St. Martin's Vestry v. Bird (1894) (54 L. J. 
Q. 15. 230 ; [1895] 1 Q. B. 428 ; 14 li. 14(5 ; 
71 L. X. 868 ; 43 W. R. 19-1 ; (50 J. P. 52. 
— C .A., d ist i ny u inked. 

Pilbrow r. St. Leonard, Shoreditch, Vestry 
(1895) 64 L. J. M. 0. 130; [1895] 1 Q. li. 433 ; 
14 R. 181 ; 72 L. T. 135 ; 43 W. B. 342 ; 59 J. P. 
68. — C.A. ESHER, M.R., LOPES and RTG1JY, L.JJ. 

St. Martin's Vestry v. Bird, applied. 

Reg. r. St. Matthew, Bethnal Green (1896) 65 

L. J. M. O. 215 : [1896] 2 Q. B. 319 ; 75 L. T. 
60; 44 W. R. 697; 60 J. P. 582.— C.A. ESHER, 

M. R. and SMITH, L.J. 

Reg. v. St. Luke’s, Chelsea (1862) 1 B. & S. 
903 ; 31 L. J. Q. B. 50; 8 Jur. (N.S.) 
308 ; 5 Jj. T. 714 ; 10 W. R. 293.— Q.li., 
relied upon. 

Reg. /*. St. George’s, Hanover Square (1895) 
64 L. J. Q. B. 715 ; [18951 2 Q. B. 275 ; 15 it. 
504 ; 73 L. T. 62 : 44 W. R. 16 ; 59 J. P. 535.— 
WRIGHT and KENNEDY, JJ. 
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North Londftu Rv. v. Metropolitan Board of 
Works (1859) 28 L. J. Sh. 909 ; Johns. 
405 ; 5 Jur. (n.s.) 1121 ; 7 W. E. C40.— 
WOOD, v.-c., explained and not applied. 
Macey r. Metropolitan Board of Works (1804) 
33 L. J. Ch. 377 ; 10 Jur. (N.s.) 333 ; 10 L. T. 
66 ; 12 W. B. 691. — WOOD, V.-C. 

North London Ry. v. Metropolitan Board of 
Works and Pettiward v. Metropolitan 
Board of Works (1865) 34 L. J. C. P. 301 ; 
12 C. P>. (N.s.) 489 ; 11 Jur. (N.S.) 932 ; 12 
L. T. 764. — C.P., explained. 

Metropolitan Board of Works v. Metropolitan 
Ry. (1869) 38 L. J. C. P. 172 ; L. E. 4 0. P. 192 ; 
19 L. T. 744 ; 17 W. R. 416. — EX. CH. 

North London Ry. v. Metropolitan Board of 
Works. 

Explained and not applied , Dudley Corpora- 
tion, In re (1881) 51 L. J. Q. B. 121 ; 8 Q. B. D. 
86 ; 45 L. T.J33; 46 J. P. 340. — C.A. ; applied, 
Lewis v. Weston-super-Mare Local Board (1888) 

58 L. J. Ch. 39 ; 40 Ch. D. 55 ; 59 L. T. 769 ; 37 
W. E. 121. — STIRLING, J. 

Metropolitan Board of Works v. Metropo- 
litan Ry. (1868) 37 L. ,1. C. P. 2S1 ; L. E. 

3 C. P. 612 ; 19 L. T. 10 ; 16 W. E. 1117. 
— C.P. ; affirmed in EX. CH. ( infra ), ap- 
proved. 

Thames Conservators i\ Victoria Station and 
Pimlico Ry. (18GS) 38 L. J. C. P. 4 ; L. 11. 4 C. P. 

59 ; 19 L. T. 734.— C.P. 

Metropolitan Board of Works v. Metropo- 
litan Ry. (1869) 38 L. J. C. P. 1 72 ; L. E. 

4 C. P. 3 92 ; 19 L. 744 ; 17 W. E. 416. 
— ex. ch., distinguished. 

L. &. N.W. Ry. v. Evans (1892) 62 L. 0. Ch. 1 ; 
[1893] 1 Ch. 16 ; 2 R. 120; 67 L. T. 630; 41 
W. E. 149.— C.A. LINDLEY, BOWEN and SMITH, 
L.JJ. 

Thames Conservators v. Victoria Station and 
Pimlico Ry. (1868) 38 L. J. O. P. 4 ; L. R. 
4 C. P. 59; 19 L. T. 734.— C.P., re- 
ferred to. 

Thames Conservators r. Port of London Sani- 
tary Authoritv (1893) 63 L. J. M. 0.121 ; [18911 
1 Q. B. 647 ; 69 L. T. 803 ; 58 J. P. 335. — COLE- 
RIDGE, C.«T. and MATHEW, J. 

Cator v. Lewisham Board of Works, 10 L. T. 

235 : 12 W. E. 576. — Q.B. ; reversed, (1864) 5 B. 
& S. 115 ; 34 L. J. Q. B. 74 : 11 Jur. (N.S.) 
340 ; 13 L. T. 212 ; 13 W. E. 254.— ex. ch. 

Metropolitan Board of Works v. L. & N. W. 

Ry. (1880) 49 L. J. Ch. 855 ; 14 Ch. I>. 52 1 ; 42 L. T. 
830.— HALL, v.-c. ; ajjvrmed , (1881) 50 L. J. Ch. 
409 ; 17 Ch. D. 246 ; 44 L. T. 270 ; 29 W. E. 
693. — C.A. JAMES, COTTON and LUSH, L.JJ. 

Metropolitan Board of Works v. L. & N. W. 
Ry. (1881) 50 L. J. Ch. 409 ; 17 Ch. D. 
246 ; 44 L. T. 270 ; 29 W. E. 693.— C.A., 
extended. j 

Att.-Gen. r. Acton Local Board (1882) 52 
L. J. Ch. 108 ; 22 Ch. I). 221 : 47 L. T. 510 ; 31 
W. E. 353.— fry, J. 

Meld.— That the ratio decidendi of the above 
case applies to a local board just as it does to an 
ordinary landowner. 


Metropolitan Board of Works v. L. & N. W. 
By., approved on. one point. 

St. Marv, Islington, Vestry r. Ilornscv Urban 
Council (1900) 69 L. 3. Ch. 321 ; [1900] 1 Ch. 
695 ; 82 L. T. 5S0 ; 48 W. E. 401.— C. A. BIND- 
LEY, M.R., RIGBY and WILLIAMS, L.JJ. ; reversing 
SO L. T. 746 ; 63 J. P. 488. — KE K E WTC H , J. 

Meek v. Whitechapel Board of Works (1 SGo) 
2 F. & F. 144.— WILDE, B., considered. 
Hammond v. St. Pancras Vestry (1874) 43 L. 3. 
C. P. 157 ; L. E. 9 O. P. 316 ; 30 L. T. 296 ; 22 
W. E. S2G.— C.P. 

Hammond v. St. Pancras Vestry. 

Distinguished, Humphries v. Cousins (1877) 
40 L. J. C. P. 438: 2 O. P. D. 239; 36 L. T. 
ISO ; 25 A\ T . E. 371.— c.P.D. ; followed , Fleming 
v. Manchester Corporation (1881) 44 L. T. 517; 
45 J. P. 423. — Q.B.D. {reversed C.A.); and 
Bateman v. Poplar Board of Works (1887) 
57 L. J. Ch. 579 ; 37 Ch. D. 272 ; 58 L. T. 720 ; 
36 W. E. 501.— NORTH, 


Urinals. 

0 

Vernon v. St. James’s, Westminster, Vestry 
(1S80) 50 L. J. Ch. 81 ; 16 Ch. I). 449 ; 
4 4 L. T. 229 ; 29 W. E. 222.— C.A., applied. 
Sellers v. Matlock Local Board (1885) 14 
Q. B. D. 928 ; 52 L. T. 762. — DENMAN, J. : 
Pethick r. Plymouth Corporation (1893) 8 U. 
107 ; 70 L. T. 304 ; 42 W. E. 246 ; 58 3. I\ 476. 
— CHITTY, J. 

Vri vies. 

Tinkler v. Wandsworth Board of Works 

(1858) 2 De G. k J *261 ; 27 L. J. Ch. 312 ; 
4 Jur. (N.S.) 293 ; 6 W. E. 390.— L.JJ. 
Applied , Ashworth v. Hebdon Bridge Local 
Board (1877) 47 L. J. Ch. 195 ; 37 L. T. 496.-- 
M ALINS, V.-C. ; not applied , St. James, Clerken- 
well v. Feary (1890) 59 L. J. M. U. 82 ; 24 
Q. B. D. 703; 62 h. T. 697: 54 J. P. 076.— 
q.b.d. ; followed, Wood ?*. Will nos Corporation 
(1897) 66 L. J. Q. B. 797 ; [1897] 2 Q. B. 357 ; 
77 L. T. 306: 46 W. E. 30; 61 ,J. P. 616. 
— LAWRANCE anti RIDLEY, jj. ; considered. 
Nicholl r. tipping Urban Council (JS99) 6,8 
L. J. Ch. 393 ; [1899] 1 Ch. 844 : 80 L. T. 51 5 ; 
47 W. E. 457 ; 63 J. P. COO. — STIRLING, J. 

St. Luke’s, Middlesex, Vestry v. Lewis 
(1862) 31 L. J. M. C. 73 : 1 I*, ic S. 865 : 
8 Jur. (n.s.) 432 ; 5 L. T. 608 : 10 W. It. 
249. — Q.B., applied 

Nicholl t. tipping Urban Council (1899) 68 
L. J. Ch. 393 ; [1899] 1 Ch. 844 ; 80 L. T. 515 *; 
47 W. E. 457 ; 63 J. P. 600.— STIRLING, J. 

St. James’, Clerkenwell, Vestry v. Feary 
(1890) 59 L. J. M. C. 82 ; 24 Q. B. 1). 703 ; 
62 L. T. 697 ; 54 J. P. 676. — COLERIDGE, 
C.J. and esher, m.r., considered . 

Att.-Gen. v. Hooper (1893) 63 L. J. CHi. IS ■ 
[1893] 3 Ch. 483 ; 69 L. T. 340 ; 57 J. P. 564 — 
STIRLING, J. 

Fulham Vestry v. Solomon (1896) 65 L. J. 
M. C. 33; [1896*1 1 Q- B. 198; GO J. P. 
72. — Q.B.D,, d istinguished. 

South wold Corporation r. Crowdy (19031 67 
J. P. 278,; 1 L. G. E. 899.-K.B.D. ' 
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Other Matters. 

Gay v. Cadby (1877) 40 L. J. M. 0. 260 ; 

2 C. P. D. 391 ; 30 JO. T. 410.— grove and 

LINDLEY, JJ., doubted . 

St, Martin's Vestry t\ Gordon (1890) GO L. J. 
Rr. 0. 37 ; [1891] 1 Q. 13. 01 ; 04 JO. T. 243 ; 39 
\V. 11. 295 ; 55 J. P. 437.— C.A. ESHER, M.R.. 
LINDLEY and LORES, L.JJ. 

esher, m.r. — As to flic ease of Gay v. Cadby , 
having considered it, and having tried to under- 
stand the judgments of my brother Lindley and 
Mr. Justice Grove, I can only say that 1 cannot 
agree with it. — p. 40. 

lindley, L..T. — I do not, however, think that 
Gay y. Cadby compels the Court to say that the 
clinkers [which were from hotel furnaces] here 
must be trade refuse within sect. 12S [of the 
Metropolis Management Act, 1853]. The fur- 
naces here are principally used for the same 
domestic purposes as ordinary grates and stoves, 
and are not used as in Gay v. Cadby , exclu- 
sively for wholly different purposes. 1 am not 
prepared to define trade refuse, but I can sec 
that in many trades and manufactures clinkers 
might come ■Hinder that description. I think 
Gay v. Cadby was right, blit I also think that 
llieso clinkers may, consistently with that de- 
cision, be regarded as falling within that kind 
of stuff which the scavengers must remove 
without extra payment, — p. 41. 

Barker, In re, Gorely, Ex parte (1861) 31 

L. J. Bk. 1 ; 4 De G. J. & S. 477 ; 10 Jin*. 

(N.S.) 1085 ; 11 L. T. 319 : 13 W. It. GO. 

— WESTBUIIY, L.C., referred to. 

Westminster Eire Ottice v. Glasgow Provi- 
dent Investment Society (1888) 13 App. Gas. 
699 ; 59 L. T. (80.). 

Millard v. Wastall (1898) 07 L. J. Q. B. 

277 ; [1898] 1 Q. B. 342 ; -77 L. T. 692 ; 

40 W.'lt. 258 ; 02 J. P. 135 ; 18 Cox O.O. 

095. — q.b.d., confirmed. 

Central London lty.\\ Hammersmith Bridge 
Co. (1901) 73 Ij. J. K. B. 023 ; 90 L. T. 045 ; 08 
.1. P. 217; 2 L. G. It. 440.— K.B.D. 

Central London Ry. v. Hammersmith Bridge 

Co., fallowed . 

Tough r. Hopkins (1904) 73 L. J. K. R. 028 ; 
[1904 | 1 K. B. 804; 90 L. T. 072; 52 W. It. 
005 ; 08 J. P. 271.— IC.B.D. 

Reg. v. Mead, Gates, Ex parte (1895) 64 L. J. 

M. O. 109 ; 59 J. P. 150.— WTLLS and 

Ij AW RANGE, JJ., appro red. 

Beg. r. Slade, Robinson, Ex parte (18965 
05 b. J. M. O. 108; 74 L. T. 050; 18 Oox 
Cl. G. 310 ; 00 J. P. 358. — RUSSEL Ij, C.J. and 
WRIGHT, J. 

3. Bates. 

Vaughan v. Imray (1859) 1 El. & El. 033 : 

28 L. J. M. O. 78 ; 5 Jnr. (N.S.) 980 ; 

7 W. B. 240. — Q.B., adopted. 

.Beg, r. Strut, field (1803) 32 L. J. M. O. 236 ; 
II W. It. 736.— RAIL. COURT. 

Howell v. London Dock Co. (1858) 8 EL & Bl. 

212 : 27 L. J. M. O. 177 ; 4 Jnr. (N.S.) 

205 ; 5 \V. B. 753. — Q.B., eommeuted on. 

Reg. t. G. W. By. (1858) E. B. & E. 000 ; 
28 L. J. M. O. 59 ; 5 Jur. (N.S.) 380 ; 0 W. B. 
771.— Q.B. 

erle, J. — We regret that wo answered the 


questions submitted to us in th^t case, as it is so 
often quoted as a decision. It was an anoma- 
lous case ; and we gave our opinion, at the 
request of the parties, rather than deny our 
jurisdiction ; but we gave it merely as between 
those parties, and said expressly at tlie time that 
we did not mean to lay down the general law. 
— p. 013, n. o 

Howell v. London Dock Co., referred to. 

I) ry den r. Putney Overseers (1876) l Ex. 
D. 223 ; 34 L. T. 69. — EX. D. 

Howell v. London Dock Co., commented on. 
Beg. v. L. B. & 8. C. By. (1879) 49 L. J. 
M. O. 32 ; 5 Q. B. L). 89 ; 41 L. T. 577 ; 28 W. B. 
288.— O.A. 

BRETT, L.J. — With regard to the case of 
Howell v. London Dock Co., I incline to agree 
with what was said by Erie, J., in lley. v. Great 
Western My. (supra), and E think that it cannot 
be cited as an authority of general application. 
There the Court was asked to dealwith facts. A 
Court generally refuses to do so in such a case, 
but there it consented to do so. — p. 34. 

Reg. v. G. W. Ry. (1858). — Q.B. (supra), 
dictum adopted. 

Beg. r. L. B. & S. 0. By. (1 879) 49 L. J. INI. C. 
32 ; 5 Q. P». D. 89 ; 41 L. T. 577 ; 28 W. B. 288. 
—O.A. 

Sion College v. London Corporation (1901) 
70 L. J. K. B. 309 : [1901] 1 K. B. 017 ; 
84 T*. T. 133 ; 49 W. B. 301 ; 65 J. P. 324. 
— u .A., d is tiny u ish ed. 

Netherlands Seeambout Co. r. Jjondon Cor- 
poration (1904) 2 L. G. R. 840 : 08 J. P. 377. 
— C.A. • 

Whitchurch v. Fulham Board of Works 
(I860) 3f> L. J. M. C, 145 ; L. B. I Q. B. 
233 ; 13 L. T. 031 ; 14 W. R. 277.— Q.B. , 
applied. 

Beg. r. Hutchings (1881) 50 L. J. M. (J. 35 ; 0 
Q. B. O. 300 ; 44 L. T. 304 ; 29 W. B. 724 ; 45 
.1, P. 504. — C.A. ; Paddington Vestry r. North 
Metropolitan Railway and Canal Co. (1893) 03 

L. J. Q. B. 310; [1894] 1 Q. B. 033; 10 B. 
41 ; 42 W. B. 223; 58 J. P. 413. — WILLS and 
WRTfi HT, JJ. 

Metropolitan Board of Works v. Vauxhall 
Bridge Co. (1857) 7 El. & BL 904 : 20 L. J. 
Q. B. 253; 3 Jur. (N.S.) L210.-Q.ii., 
followed. 

Bog. a Head (1803) 3 B. & S. 429 ; 32 L. J. 

M. (J. 115 : 9 Jur. (N.S.) 871 : 7 L. T. 708 ; II 
W. B. 339.— Q.B. 

Metropolitan Board of Works v. Vauxhall 
Bridge Co., dicta, not adopted. 

Pew r. M. B. W. (1805) 0 B. & 8. 235 ; 34 L.J. 
M. C. 97 ; 11 Jur. (N.S.) 340 ; 12 L. T. 140 ; 13 
W. B. 580.— Q.B. 

Metropolitan Board of Works v. Vauxhall 
Bridge Co., discussed. 

Dorling v. Epsom Local Board (1855) 21 
| b. J. M. C. 152 ; 5 E. & P*. 471.— Q.B., 

held applicable. 

Hammersmith Bridge Co. r. Hammersmith 
Overseers (1871) L. H. 0 Q. B. 230: 4o L. J. 
M. C. 79 ; 24 L. T. 207 ; 19 W. B. 750.— Q.B. 

JIANNEN and BLACKBURN, JJ.— In Metro- 
politan Board of Works v. ’Vauxhall Bridge. 
Lord Campbell intimated, for the guidance of 
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1 be parries, an # extra- judicial opinion of the 
Court (though, as he says, aware tnat it was not 
binding), that the commissioners, in making the 
rate, " ought not to have considered merely the 
value of the property of the company as in mak- 
ing a poor-rate, but should have been guided by 
the benefit which they considered that the pro- 
perty derived from the sewers.” . . . We are not 
to be understood *as affirming the principle laid 
down in the Vann; halt Bridge Cane ... or as 
determining that the principle of Darling v. 
Bpnom Board is not applicable to a district 
within the metropolis ; but we do not, think it 
necessary in this case to decide the general 
question. — p. 239. 

Metropolitan Board of Works v. Vauxhall 
Bridge Co., e.a lamented on. 

Knight r. Langport Drainage Board (1898) Ii7 
L. J. Q. B. 432 : [1898] 1 Q. B. 588 : 78 L. T. 
2150 ; 40 W. E. 31)2 ; (52 J. P. 245 .— wright and 
DARLING, J.T. 

WRIGHT, J.— I can see no one clear and satis- 
factory authority in favour of the contention. 
The only one seemingly in its favour is the 
Vaughan Bridge (Jane, to the effect that the 
benefit the property derived from the sewers rate 
should be taken into account in making the rate ; 
but that was only tlio extra-judicial opinion 
expressed by the eminent lawyers wlio decided 
it — an opinion which, after all, did nftt carry the 
case so far as has been suggested in this case. 
It seems to me that whatever was said in 
that case was said with reference t<? a special 
Act (11 & 12 Viet. c. 112) ; and the decision, 
besides containing an extra-judicial opinion, was 
founded on the somewhat ambiguous words of 
sect. 70 of that Act, which ]5Vovi<led for “ reduc- 
tion or allowances in respect of sewers rate.” 
The observations of the judges in Pew v. 
Metropolitan Board of Worlist, decided in 1865, 
suggest the view that the extra-judicial expres- 
sion of opinion by the judges in the Va it Hi all 
Bridfje (axe did not express the law. One of 
the same judges (Blackburn, J.), who in 1805 
intimated his doubt as to the Ywu,rhalZ Bridge 
Cane, laid down the law — obiter, it is true — in 
(rriffit/m y. Long don and Brer, fold Drainage 
Board , that the true rule is that only those who 
derive benefit within the district in which the 
works are cxeculed are to he rated, and rated to 
an equal rate. I therefore come to the conclu- 
sion on the authorities, particularly with regard 
to Beg. v. Head, that the rate must he an equal 
rate upon all property in the district benefited 
by the works of improvement. — p. 434. 

Beg. v. East and West India Dock Co, (or 
Poplar Union), 53 L. J. M. G. 20 ; U Q. B. D. 
721 ; 49 U T. 3(53 ; 32 W. E. 321. — GROVE and 
MAN! STY, JJ. ; rererned , (1884) 53 L. J. M. 0. 97 ; 
13 Q. 1). D. 3(54 ; 51 L. T. 97; 48 J.P. 5G4. — C.A. 
BRETT, M.R. and BOWEN. L.J. ; pry, L.,T. dissent- 
ing in part. 

Beg. v. Hew Eiver Co. (1 879) 48 L. ,T. M. O. 
123 ; 4 Q. B. D. 309 ; 40 L. T. 322 : 27 W. 
R. 785.— cockburn, C.J. and m el lor, j., 
adopted. 

. Beg. v. East and West India Dock Co. (or 
Poplar Union) Qmpra, in c.A.), applied. 

Reg. v. St. Mary, Islington (1S87) 5G L. J. Q. B. 
597 : 19 Q. B. 1). 529 ; 57 D. T. 270 ; 35 W. R. 
G64 ; 51 J. P. 7 89. — COLElUDGE, C.J. and DAY. J. 


Beg. v. General Assessment Sessions (188(5) 
17 Q. B. D. 394 ; 35 W. E. 12 ; 50 J. I’. 
724. — MATHEW and SMITH, JJ., applied. 
Reg. r. Edlin (1891) 65 L. T. 83 ; 55 d. I*. 790. 
— SMITH and CHARLES, JJ. 


4. Expenses. 

Marylebone Vestry v. Viret (1SG5) 31 I;, d. 
M. C. 214 ; 19 G. B. (N.s.) 121 ; 1 1 dur. 
(N.S.) 907 ; 12 L. T. (573 ; 13 W. R. BUM. 
— C.P., followed. 

St. Martin’s Vestry r. Ward (189G) GG L. d. 
Q. B. 97; [1897] 1 Q. B. 10: 75 L. T. 319; 15 
\V. R. 81; GI J. 1‘. 19.— C.A. ESHER, M.R., 
LOPES and RIGBY, L. JJ . 

Reg. v. Hackney Board of Works (1873) 12 
L. d. M. (1. 151 ; L. R. 8 Q. B. 528.— ( V >.B., 
adopted. 

White r. Fulham Vestry (189(5) 74 L. T. 425 ; 
60 J. P. 327.— HAWKINS and WILLIAMS, JJ. 

St. Giles. Camberwell v. Hunt (1887) 50 L. d. 
M. O. 65; 52 J. 1\ 132.— POLLOCK, B. and 
MATHEW, J., dinting ninlied. 

Wilson v. St. Giles, Gamberwell (1891) (51 L.d. 
M. 0. 3 ; [1892] 1 Q. B. 1 : G5 L. T. 790; *10 
W. R. 41 ; 50 d. P. 1G7.— CAVE and CHARLES, JJ, 

St. Giles, Camberwell v. Hunt, ado pled. 
White r. Fulham Vestry (1S9G) 74 L T. 425 ; 
GO J. P. 327. — HAWKINS and WILLIAMS, JJ. 

Drydenv. Putney Overseers (1870) 1 Ex. D. 
223 ; 34 L. T. 09.— EX. T followed. 
Att.-Gen. r. Wandsworth District Board of 
Works (1877) 40 L. J. Oh. 7J1 ; <5 (Ti. l>. 539.— 
M.R. 

L. & H. W. By. v. St. Pancras Vestry (1808) 
17 L. T. 054.— C.P. ; and Higgins v. 
Harding (1872) 42 L. J. M. G. 31 ; L. II. 
8 Q. B. 7 : 27 L. T. 483 ; 21 W. It. 191. 
— Q.B., appeared and dinting ninlied. 

L. B. & S. G. Ily. r. St. Giles, Gambonvell, 
Vestry (1879) 48 L. J. M. G. 184 ; 4 Ex. I>. 239 ; 
41 L.'T. 102.— EX. d. 

L. & N. W. By. v. St. Pamcras Vestry ; 
Higgins v, Harding ; and L. B. & S. C. By. 
v. St. Giles, Camberwell, Vestry, appeared 
a nd dintingninh ed. 

G. K. Ry. v. Hackney Board of Works (1883) 
52 L. J. M. O. 105 ; 8 App. Gas. 087 : 49 I,. T. 
509; 31 W. R. 709.— ill. (b.). 

L. & H. W, By. v. St. Pancras Vestry, 

followed. 

Williams r. Wandsworth Board of Works 
(1S84) 53 \j. J. M. G. 187 ; 13 Q. P>. O. 21 1 ; 32 
W. R. 908 ; 48 .J, L\ 439.- -HAWKINS and 
SMITH, JJ. 

Horthbrook (Lord) v. Plumstead Board of 
Works (1871) 41 L. d. M. G. 51 : L. It. 7 
Q. B. 183 : 25 L. T. 401 ; 20 W. It. 177. 
— Q . B ., dinting n i n/i ed . 

Plumstead Board of Works r. British Land 
Co. (1875) 44 L. d . Q. B. 38 ; L. It. 10 Q. B. 203 ; 
32 L. T. 94 ; 23 W. R. 034,—EX. oh. ; re re mi eg 
on one point L. R. 10 Q. 15. 10 ; 31 L. T. 732 ; 2:5 
W. R. 133.— Q.B. 

Coleridge, C.J. — The cases do not. seem to 
me to embarrass us. The only case which might 
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at fhst be thought 1o do so is Horthbroali v. 
Plumstead Board of Worhx, in which the circum- 
stances were very different, but expressions fell 
from the Court which are, perhaps, capable of 
being pressed to the length Mr. Barrow pressed 
them, but which the case itself does not warrant. 
There Lord Northbrook had preserved the pro- 
perty in a private road. There had been no 
dedication to the public which would be past 
recall, and on that ground (from which I am not 
prepared to differ) the Court held Lord North- 
brook liable to contribute. — p. 44. 

Northbrook (Lord) v. Plumstead Board of 
Works, adopted. 

(f. E. By. r. Hackney Board of Works (1883) 
52 L. J. M. C. 105 ; 8 App. Cas. 6S7 ; 49 L. T. 
509 ; 31 W. R. 709. — PI. L. (e.). 

Hackney Board of Works v. G. E. By. (1.882) 
51 L. 3. M. C. 57; 9 Q. B. D. 412; 40 L. T. 
079 ; 30 W. R. 705. — C.A. BAGGALLAY, BRETT 
and HOOKER, L..JJ. : re rawed, turn. G. E. Ry. v. 
Hackney Board of Works (1883) 52 L. L M. C. 
105 ; 8 App. Cas. 0.87 ; -19 L. T. 509 ; 31 W. R. 
709. — H.L. (E.). 

G. E. Ry. v. Hackney Board of Works, dix- 
ti nguixhed. 

Williams r. Wandsworth Board of Works 
(1884) 53 L. J. M. V. 1.87 ; 13 Q. IL D. 211 ; 32 
W. R. 90.8 ; 48 J. P. 439.— HAWKINS and 
SMITH, JJ. 

G. E. Ry. v. Hackney Board of Works, 

'inapplicable. 

Wright v. Ingle (1885) 55 L. J. M. C. 17 ; 10 
Q. B. D. 379 ; 54 L. T. 51 1 ; 34 W. R. 220.— C.A. ! 
Sea extract, col. 1789. 

G. E. Ry. v. Hackney Board of Works, 

eo oxide, red. 

.Hornsev District Council r. Smith (1897) 00 j 
L. J. Oh. *4 70 ; [1897] 1 Oh. 843 ; 76 L. T. 431 : ! 
45 W. R. 581.— C.A. LIN'D LEY, SMITH and 
RIGBY, L..J,r. 

G. E. Ry. v. Hackney Board of Works, 

a ///died. 

Pulliam Wstrv v. Minter (1901) 70 L. if. K. B. 
348 ; | 1901] 1 Q.'B. 501 ; 84 L. T. 49 ; 49 W. 11. 
415 ; 05 5. I*. “180. — BRIJCIfi and BUI LLTM ORE, JJ. 

G. E. Ry. v. Hackney Board of Works, 

di et u in eonxi dr red. 

Hackney Borough Council r. Lee Conservancy 
Board (1904) 73 L. 3. K. B. 700, ; [1904J 2 K. B. 
54 1 : 91 L. T. 13 : 0.8 J. I\ 485 ; 2 L. U. 11. 
3144 ; 20 T. 1/. It. 040.— C.A. 

Baddeley v, Gingell (1847) 1 Ex. 319; 17 
L. J. Ex. 03. — E X . 9 followed. 

London School Board «. 8t. Mary, Islington 
(1.875) I Q. JR. T>. 04 ; 45 L. J. M. O. 1 ; 33 L. T. 
504 ; 24 W. R. 137.— Q.B.D. 

Baddeley v. Gingell and London School 
Board v. St. Mary, Islington, considered. 
Wakefield Local Board /*. Lee (1870) 1 Ex. L). 
330 ; 35 L. T. 481.— EX. D. 

Baddeley v. Gingell and London School 
Board v. St. Mary, Islington, distin- 
guished. „ 

Lightbound r. Higher Bebingt.on Local Board 
(1.8.85) 55 L. J. M/C. 94 ; 10 Q. B. I). 577 ; 53 
L. T. 812 : 34 W. R. 219 ; 50 J. P. 500.— C.A. 
E8HKR, M.R., COTTON and BOWEN, L.JJ. 


London School Board v. St,, Mary, Islington, 

referred to. 

Stotesbury v. St. Giles, Camberwell, Vestry 
(1888) 57 L. J. M. C. 114 : 59 L. T.473 ; 53 J.P. 
5. — WILLS and GRANTHAM, .TJ. 

Holland (Lady) v. Kensington Vestry (1867) 

36 L. J. M. C. 105 ; L. R. 2 O. P. 505 ; 17 

L. T. 73 ; 15 W. R. 104*.— Q.?. .followed. 

Driscoll r. Battersea Borough Council (1903) 

72 L. J. K. B. 564 ; [1903] 1 K. B. 881 ; 88 L. T. 
795; 07 J. P. 264 ; 1 L. G. R. 511.— K.B.D. 

Angell v. Paddington Vestry (186S) 37 L. J. 

M. C. 171 ; L. R. 3 Q. B. 714 ; 9 B. & S. 

496 ; 16 W. R. 1167. — Q.B., distinguished. 

Bowditch r. Wakefield Local Board (1871) 40 
L. J. M. C. 214 ; L. R. 6 Q. B. 567 ; 25 L. T. 88. 
— Q.B. 

Angell v. Paddington Vestry, inapplicable. 

Folkestone Corporation r. Woodward (1872) 
42 L. J. Oh. 782; L. R. 15 Eq. 159; 27 L. T. 
574 : 21 W. R. 97.— MALINS, V.-C? 

Angell v. Paddington Vestry, approved. 

| Plumstead Board of Works e. British Land 
! Co. (1875) 44 L. J. Q. B. 38 ; L. R. 10 Q. B. 203 ; 
32 L. T. 94 ; 23 W. R. 634.— EX. CH. 

! Angell v. Paddington Vestry, distinguished . 

Caiger Mary, Islington, Vestry (1881)50 
L. J. M. C. 59 ; 44 L. T. 605 ; 29 W. R. 538 ; 45 
J. P. 570. — grove and lindley, jj. 

Angell v. Paddington Vestry, adopted. 

G. E. Ry. r. Hackney Board of Works (1883) 
52 L. J. M. C. 105 ; S App. Cas. 687 ; 49 L. T. 
509 ; 31 W. R. 769.— H.L. (E.). LORDS WATSON, 
BLACKBURN and FITZGERALD. 

Angell v. Paddington Vestry and Caiger v. 

St. Mary, Islington (1881) 50 L. J. 

M. C. 59 ; 44 L. T. 605 ; 29 W. R. 538 ; 

45 J. P. 570. — GROVE and LINDLEY, JJ., 

commented on. 

Wright r. Ingle (1885) 16 Q. B. D. 379; 55 
L. J. M. C. 17 ; 54 L. T. 511 ; 34 W. R. 220 ; 50 
J. P. 436.— C.A. ESHER, M.R., COTTON and 
BOWEN, L.JJ. 

esher, m.r. — T herefore the question is 
whether, under such circumstances, this chapel 
is brought into the same category as a church or 
a building which is dealt with by Act of Parlia- 
ment, and it seems to me that it certainly is not. 
That makes the whole difference, and this appears 
to have been the view of Lord Mansfield in 
Robson v. Hyde. He said (p. 314): “It is 
said, indeed, that he is restrained from doing 
this by covenant, but the restriction by covenant 
does not vary the nature of the property.” The 
common law of England has varied the nature 
of the property in the case of buildings which 
are by statute put into the same position as a 
church as to the possibility of letting them. 
These covenants are no more than agreements 
between the parties for breach of which some 
remedy will be given at law. They do not vary 
the nature of the property, because they may at 
any moment be put an end to by the consent of 
the parties interested. I agree with the decision 
of Lord Mansfield, and, therefore, I hold that 
this chapel is within the subject-matter dealt 
with by these Acts, and that the trustees are 
such owners as are liable to contribute to these 
expenses. In my opinion, therefore, the decision 
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of the Divisional, Court is right, and must be 
affirmed. In coming to this concfesion I think 
we shall not be overruling any previous decision. 
We do not overrule Any ell v. Vestry of Padding- 
ton ; that decision remains untouched, and so, I 
think, does Boioditch v. Wakefield Board of 
Health. Great Eastern Railway Co. v. Hackney 
Board of Works , whatever may be the meaning 
of the judgment o?the House of Lords, which I 
do not at present fully comprehend, cannot have 
anything to do with the present case. If we 
had decided otherwise we should have been 
overruling Caiyer v. Vestry of St. Mary, 
Islington . We do not interfere in any way with 
Plum stead Board of Wo7‘ks v. British Land Co. 
We do not overrule any previous decision, but wc 
give a wider interpretation to the word “ house 11 
than has been suggested by several learned j udges. 
certainly by Lord Coleridge, — p. 394. 

Angell v. Paddington Vestry, distinguished . 

St. Mary, Islington, Vestry r. Cobbett (1894) 
64 L. J. M. C. 36 ; [1895] 1 Q. B. 369 ; 15 R. 
83 ; 71 L. T. 573 ; 43 W. R. 44.— MATHEW 
and CHARLES, JJ. 

Angell v. Paddington Vestry, considered. 

Hornsey Urban Council •/*. Smith (1897) 66 
L. J. Ch. 476 ; [1897] 1 Ch. 843; 76 L. T. 431 ; 
45 W. R. 581.— c. A. lindley, smith and 

RIGBY, L.JJ. 

Plumstead Board of Works v. Ingoldby (1872) 
42 L. J. Ex. 50 ; L. R. 8 Ex. 63 ; 27 L. T. 656 : 
21 W. R. 77. — EX. ; affirmed, nom. Ingoldby v. 
Plumstead Board of Works (1873) 42 L. J. Ex. 
136 ; L. R. 8 Ex. 174 ; 29 L. T. 375 ; 21 W. R. 
SI 7.— EX. CH. 

Plumstead Board of Works v. British Land 
Co. (1875) 44 L. J. Q. B. 38 ; L. R. 10 
Q. B. 203 ; 32 L. T. 94 ; 23 W. R. 634.— 
EX. CH., distinguished. 

Caiger v. St. Mary, Islington, Vestry (1881) 50 
L. J. M. C. 59 ; 44 L. T. 605 : 29 W. R. 538 ; 45 
J. P. 570.— GROVE and LINDLEY, JJ. 

Plumstead Board of Works v. British Land 
Co., adopted. 

G. E. Ry. r. Hackney Board of Works (1 883) 
52 L. J. M. C. 105 ; S App. Cas. 687 ; 49 L. T. 
509 ; 31 W. R. 769 .— h.l. (e.). lords watson, 
BLACKBURN and FITZGERALD. 

Plumstead Board of Works v. British Land 
Co., referred' to. 

Wright v. Ingle (18S5) 55 L. J. M. C. 17 ; 16 
Q. B. D. 379 ; 54 L. T. 51 1 ; 34 W. R. 220.— 
C. A. ESHER, M.R., COTTON and BOWEN, L.JJ. 
See extract, supra. 

Plumstead Board of Works v. British Land 
Co., applied . 

St. John’s, Hampstead ■?:. Cotton (1885) J6 
Q. B. D. 475 ; 55 L. J. Q. B. 213 ; 54 L. T. 441 ; 
34 W. R. 244. — C.A. ESHER, M.R., COTTON 
and BOWEN, L.JJ. ; affirmed in H.L., infra , 
cols. 1792-3. 

[In the Divisional Court, Pollock, B. and 
Manisty, J. held that Plumstead Board of 
Works v. British Land Co. applied to the case 
of making a sewer as well as paving a road ; and 
on this point their judgment was not impugned 
by the Court of Appeal or House of Lords.] 

Plumstead Board of Works v. British Land 
Co., adopted. 

. Thames Conservators i\ Port of London 


Sanitary Authority (1893) 63 L. J. M. C. 121 ; 
[1894] 1 Q. B. 647 ; 69 L. T. 803 ; 58 J. P. 335. 
— COLERIDGE, C.J., MATHEW and COLLINS, JJ. 

Plumstead Board of Works v. British Land 
Co., considered. 

Hornsey Urban Council r. Smith (1897) 66 
L. J. Ch. 476 ; [1897] 1 Ch. 843 : 76 L. T. 431 ; 
45 W. R. 581.— C.A. LTNDLEY, SMITH fill* I 
RIGBY, L.JJ. ; reversing 61 J. 1\ 311. 

Plumstead Board of Works v. British Land 
Co., observations adopted. 

Mappin v. Liberty (1902) 72 L. 3. Ch. 63 : 
[1903] 1 Ch. 118 ; 87 L.T. 523.— JOYCE, J. 

Wright v. Ingle (1885) 55 L. J. M. O. 17 ; 
16 Q. B. D. 379 ; 54 L. T. oil ; 31 \V. R. 
220 ; 50 J. P. 436.— C.A., distinguished. 

St. Giles, Camberwell, Vestry v. London 
Cemeterv Co. (1894) 63 L. J. LI. 0. 74 ; [1894] 

1 Q. B. 699 ; 70 I. T. 734 ; 42 W. R. 416 ; 58 
J. P. 3S2. — MATHEW and COLLINS, JJ. 

Wright v. Ingle, inapplicable. 

Christchurch Inclosure Act, In vom McynVk r. 
At t.- Gen. (1894) 63 L. J. Ch. 657 : [1891 ] 3 Ch. 
209 ; 8 R. 480 ; 71 L. T. 122 ; 42 W. R. 61 1 ; 58 
J. P. 556.— STIRLING, J. 

Wright v. Ingle, distinguished. 

St. Mary, Islington, Vestry v. Cobbett (1894) 
64 L. J. M. 0. 36 ; [1895] l Q. I>. 369 ; 15 R. 83 : 
71 L. T. 573 ; 43 W. R. 44.— MATHEW and 
CHARLES, JJ. 

Wright v. Ingle, considered. 

Hornsey Urban Council v. Smith (1897) 66 
L. J. Ch. 476 ; [1897] 1 Oh. *48 ; 76 L. T. 431 ; 
45 W. R. 581.— C.A. LINDLEY, SMITH and 
RIGBY, L.JJ. 

Wright v. Ingle and St. Giles, Camberwell, 
Vestry v. London Cemetery Co. (1891) 63 
L. J. M. C. 74; [1894] 1 Q. B. 699 ; 70 
L. T. 734 ; 42 W.'R. 416 ; 58 J. I>. 382.— 
MATHEW and COLLINS, JJ., applied. 
Fulham Vestry r. Mintcr (1901) 70 L. J, K. B. 
348 ; [1901] 1 K. B. 501 ; 84 L. T. 19 ; 49 W. It. 
415 ; 65 J. L\ ISO. — BRUCE and PHJLLLIMORE, jj. 

Fulham Vestry v. Minter, overruled. 

L. C. 0. r. Wandsworth Borough Cuuiu*il 
(1903) 72 L. J. K. B. 399 ; [1903] 1 K. B. 797 : 
88 L. T. 783 ; 51 W. R. 499 ; 67 J. P. 215.— c.a, 

Gebhardt v. Saunders (1892) [1892] 2 Q. B. 
452 ; 67 L. T. 684 ; 40 W. R. 571 ; 56 J. !>. 
741.— DAY and CHARLES. JJ., not applied. 
Thompson and Norris Manufacturing Co. r. 
Hawes (1895) 73 L. T. 369 ; 59 J. I\ 589. — (-.A. 
LINDLEY, lopes and RIGBY, l.jj. ; reversing 
LAWRANCE, J. 

Gebhardt v. Saunders, followed. 

Andrew r. St. Olave’s Board of Works (1898) 
67 L. J. Q. B. 592 : [1898] 1 Q. B. 775 ; 78 L. T. 
504 ; 46 W. R. 424; 62 J. P. 328. — RUSSKL L, 
C. J. and MATHEW, J. 

Gebhardt v. Saunders and Andrew v. St. 
Olave’s Board of Works, explained and 
followed. 

North v. Walthamstow Urban Council (1893) 
67 L. J. Q. B, 972 : 62 J. P. 836.— CHANNELL, J. 
CHANNELL, J. — I think that notwithstandin g 
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the difference between the two cases, Andrew v. 

St. Ola re $ B. W. really proceeds upon a prin- 
ciple which is applicable to the present case. 
... I am satisfied from what counsel for the 
present defendants, who was in the case, tells 
me, that Self v. Hove Commissioners (ante, 
col. 1630, .svv/.) was before the Court when 
Andrew's Case was decided . . . and that it 
must be treated as having been held by the 
Court not to be so much in point as the other 
case of Gebhardt v. Saunders ([1802] 2 Q. B. 
452) which they professed to follow. I am 
strengthened in this view by the fact that Self 
v. Hove Commissioners is not, in my opinion, an 
entirely satisfactory case. . . . Mr. Justice Wills 
. . . went on to say that in his opinion it was 
not the defendants’ duty to do the work at all, 
and of course, if that were so, the other point, 
which is the point in this case, would not arise. 

. . . Accordingly, we are brought back to the 
question, what is the true principle of Andrew 9 * 
Case and of Gebhardt v. Saunders which pre- 
ceded it ? ... I find that both in Gebhardt v. 
Saunders and in Andrew's Case attention is 
drawn to the necessity of the party acting at 
once ; and I think that the point of that observa- 
tion is to be found in this — that where there is 
such a necessity, less must be considered to 
amount to such compulsion as to prevent a man 
being a mere volunteer than would be considered 
so to do in other cases. . . . The question, there- 
fore, to my mind, is what degree of compulsion, 
if X may say so, is necessary to make that prin- 
ciple applicable? ... I do not think that the 
compulsion need be, if I may so express it, 
irresistible. ... If a person or body of persons 
either commences or threatens to commence pro- 
ceedings against any- one, and lie submits, he is 
no longer a mere volunteer. . . . That it need 
not be actual legal compulsion is, I think, fairly 
clear. — pp. 973 — 976. 

Gebhardt v. Saunders and Andrew v. St. 
Olave's Board of Works, referred to. 

Ellis r. Bromley Rural Council (1899) SI L. T. 
224 ; 63 J. P. 711.— RIDLEY, J. 

Andrew v. St. Olave’s Board of Works, 

distinguished. 

Harris r. Hickman (1903) 73 L. J. K. I). 31 ; 
[1901] 1 K. B. 13 ; 89 L. T. 722; 68 J. V. 65 ; 

2 h. G. It. 1 ,* 20 T. L. It. 18.— WRIGHT, ,J. 

Thompson and Norris Manufacturing Co. 
v. Hawes (1895) 59 J. P. 580.— c.A., 
followed. 

Oliver r. Camberwell Borough Council (1904) 
90 L. T. 285: 52 W. R. 511 ; 68 ,1. P. 165; 2 
D. <i, R. 61 7 .-~-k.b.i>. 

Nisbet (or Nesbitt) v. Greenwich Board of 
Works (1875) 44 L. J. M. C. 119; L. 11. 
10 Q. B. 165 ; 32 L. T. 762 ; 24 W. It. 223. 
— Q.Ji., referred, to. 

Stotesbury r. St. Giles, Camberwell, Vestry 
(1888) 57 L. J. M. C. 114 ; 59 L. T. 473 ; 53 J. P. 
5 . — wills and graotham, jj. 

Nisbet (or Nesbitt) v. Greenwich Board of 
Works, folio wetf. 

Davis r. Greenwich Board of Works (1895) 64 
D. M. C. 257 ; [1895] 2 Q. B. 219 ; 14 R. 552 : 
72 L. T. 674 : 59 J. P. 517.— C.A. ESHER, M.R.. 
SMITH and RIGHT, L.JJ. 


Chelsea Vestry v. Evans (18*0) 34 J. P. 104. 

— Q.B., followed. 

Stotesbury r. St. Giles, Camberwell. Vestry 
(1888) 57 L. J. M. C. 114: 59 L. T. 473; 53 
J. P. 5. — wills and grantham. ,tj. 

Stotesbury v. St. Giles, Camberwell, 
Vestry, approved. 

Metropolitan District By. r. Pelham Vestry 
(1895) 65 L. J. Q. B. 29 : [1895] 2 Q. B.443 : 73 
L. T. 330 ; 44 W. R. 53 ; 59 J. P. 679.— c.A. 
ESHER, M.B., KAY and SMITH, L.JJ. 

Reg. v. Marsham (1891) 61 L. J. M. C. 52 : 
[1892] 1 Q. B. 371 ; 65 L. T. 778 : 40 W. R. 

84 ; 56 J. P. 164. — C.A., distinguished. 
Stroud v. Wandsworth Board of Works (1894) 

63 L. J. M. O. 88 ; [1894] 2 Q. B. 1 : 9 R. 194 ; 

70 L. T. 190 ; 42 W. R. 355 ; 58 J. P. 652.— C.A. 

BINDLEY, KAY and SMITH, L.JJ. 

KAY, l.j. — I quite agree that the case of Beg. 
v. Marsham decided that when these expenses 
had been apportioned, and the Locp4 Board were 
seeking to recover a proportionate part for the 
work which had been done by them, they would 
be bound to show that the repairs had been 
done, and certain moneys had been expended in 
those repairs ; and, having shown that, it seems 
to me that the decision in Beg. v. Marsham is 
satisfied. That case does not go on to decide, 
and it is not, necessary for the decision of that 
case to hold that the word “ necessary ” in this 
Act [the Metropolis Management Amendment- 
Act, 1890], which I have just referred to is also 
a matter which is to be brought for the decision 
of a magistrate, when payment of the appor- 
tioned part is sought to be enforced. 

St. Giles, Camberwell, Vestry v. Weller 
(1869) 17 W. R. 973 ; L. R. 6 Q. B. 
168 n. — ex., dissented from. 

Sawyer i\ Paddington Vestry (1870) h. R. 6 
Q. B. 164 ; 40 L. J . M. O. 8 ; 23 L. T. 662 ; 19 
W. R. 96.— Q.B. 

blackburk, J. — It is contended for the appel- 
lant that sect. 53 (of 25 & 26 Viet. e. 102) applies 
to new as well as old streets ; and that the pro- 
viso as to streets in which sewer rates have been 
levied for five years prior to the 1st of January, 
1856, exempts the appellant’s land from liability 
to contribute to the expense of constructing the 
sewer; and that t lie ease of St. Giles' Vestry, 
Camberwell v. Weller is in his favour, in which 
the Court of Exchequer decided t hat the expense 
of constructing a sewer in a new street, where 
sewer rates had been paid, was to be divided 
between the adjoining landowners and the rest 
of the parish. And it must be admitted that if 
that case were right, inasmuch as sewer rates 
were levied on the appellant’s land more than 
five years before the 1st January, 1856, it would 
be exempt from liability by the proviso. — p, 170. 
[His lordship then discussed the effect of such 
a construction, and decided, against St. Giles' 
Vestry, Camberwell v. Weller , that sect. 53 
applies t: to streets which are not. new but. old. 
having either no sewer or only an open sewer.' 1 ] 

St. Giles, Camberwell, Vestry v. Weller ami 
Sheffield v. Eulham Board (1S76) 1 Ex. D. 
395. — EX. D., approved. 

Sawyer v. Paddington Vestry (1870) 40 L. .1. 
M. C. 8 ; L. It. 6 Q. B. 164 : 23 L. T. 662 : 
19 W. R. 96. — Q.B., overruled. 

PL. John’s, Hampstead r. Cotton (1886) 56 
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J - Q; V- 223 12 App. Gas. 1 : 56 L. T. 1 ; So 

VV. K. o05. — H.L. (E.). HALSBURY, L.C., LORDS 

watson and fitzgerald. 

[. Tleadnote . — The word u street ” in sect. 53 of 
the Metropolis Management Act, 1862 (25 & 26 
Viet. c. 102), includes a new street as defined by 
sect. 112, as well as an old street.] 

Fulham Bo^rd of Works v. Goodwin (1S76) 
1 Ex. D. 400 ; 35 L. T. 007. — CLEASBY, 
B., grove and field, jj., disti ng ni shed* 
but principle applied. 

Bonella r. Twickenham Board of Works (1S87) 
57 L. J. M. C. 1 ; 20 Q. B. D. 63 : 58 L. T. 299 ; 
36 W. R. 50 ; 52 J. P. 356. — C.A. ESHER, M.R., 
BOWEN and FRY, L.JJ. 

Fulham Board of Works v. Goodwin, applied. 
Handsworth District Council r. Derrington 
(1897) 66 L. J. Ch. 69 1 ; [1897] 2 Ch. 438 : 77 
L. T. 73 ; 61 J. P. 518. — kekewich, j. 


Blackmore v. Mile End Vestry (Ls82) 51 
L. J. Q. 15. 496 ; 9 Q. B. D. 451 ; 46 L. T. 
S69 : 30 W. B. 740 ; 47 J. P. 52. — O.A . 
BRETT and COTTON, L.JJ. 

Disti tujv inked, Moore r. Lambeth Waterworks 
(1886) 55 L. J. Q. B. 304 ; 17 Q. B. 1). 46,2 ; 55 
L. T. 309 ; 34 W. R. 559 ; 50 J. P. 756.— C.A. ; 
referred to. Steel r. Hartford Local Board (1891) 
60 L. J. Q. B. 256,— c.A. LIND LEV, LOPES and 
KAY, L.JJ. 



White av Fulham Vestry (1896) 74 L. T. 
425; 60 J. P. 327. — HAWKINS and 
williams, jj., approved . 

Property Exchange (No. 1) r. Wandsworth 
Board of Works (1902) 71 L. J. K. B. 515 • 
[1902] 2 K. B. 61 ; SC L. T. 481 : 66 J. P. 435. 
— C.A. COLLINS, M.R., ROMEE and MATHEW, L.JJ. 

St. Fancras Vestry v. Batterhury (1857) 2 
C. B. (n.S.) 477; 26 L. J. C. P. 243; 3 
Jur. (N.S.) 1106.— C.P. 

Distinguished, New River Co. r. Mather (1875) 
44 L. J. M. C. 105 : L. R. 10 C. P. 43-2 : 32 L. T. 
658. — C.P. : explained, Crystal Palace Gas Co. 
r. Idris (1900) 82 L. T. 200; 64 J. P. 452.' 
CHANNELL and BUCKNILL, JJ. 

Hammersmith Vestry v. Lowenfeld (J896) 
65 L. J. Q. B. 662 ; [1896] 2 Q. B. 278 ; 75 
L. T. 182 ; 45 W. R. 60 ; 60 J. P. 600.— 
CAVE and WILLS, JJ., doubted. 

Blackburn Corporation r. Sanderson (1902) 71 
L. J, K. B. 590 ; [3902] 1 Iv. B. 794 ; 86 L. T. 
304 ; 66 J. P. 452.— C. A. 

Boyce v. Paddington Borough Council (1 902) 
72 L. J. Ch. 28 ; [1903] 3 Ch. 109 ; 87 L. T. 
564 ; 51 W. R. 309 ; 67 J. P. 23. — BUCKLEY, J. ; 
reversed (1903) 72 L. J. Ch. 695 : [19031 2 Ch 
556 ; 89 L. T. 383 ; 52 W. R. 114 ; 1 L. G. R. 
696. — O.A. 

Wortley v. St. Mary, Islington (1880) 51 
J, P. 166.— MATHEW and SMITH, jj., 
explained. 

Prescott v. Nicholson (1889) 60 L. T. 563 ; 53 
J. P. 597. — DENMAN and MANISTY, JJ. 

5. f jIA-BIIjITY OF AUTHORITIES. 

Parsons v. St. Matthew, Bethnal Green 
(1867) 37 I,. J. C. P. 62; L. E. 3 O. P. 

_ Sfi ; 17 L. T. 211 ; 16 W. E. 85— O.P. 

„ Referred to , Wilson r. Halifax Corporation 
(1868) 37 L. J. Ex. 44 ; L. R. 3 Ex. 3 14 ; 17 L. T. 
'660 ; 16 W. R. 707.— EX. ; adopted , White i\ 
Hindley Local Board (1875) 44 L. J. Q. B. 114 : 
L. R. 10 Q. B. 219 ; 32 L. T. 460 ; 23 W. R. 
651 —q.b. ; distinguished, Holborn Union r. 
bt. Leonard’s, Shoreditch (1876) 46 L. J. Q. B. 
36 ; 2 Q. B. D. 145 ; 35 L. T. 400 ; 25 W. R. 40. 
n Borough r. Macpherson 

L. 8 1\ 778^— i-o P ' °" 61 ; 4 App ' Cas - 336 ; 41 


W. R. 694.— C.P. 

Considered and held inapplicable , Mersey 
Docks r. Gibbs (3 866) 35 L. J. Ex. 225 : L. Ik *1 
H. L. 93, 113 ; 11 XI. L. Cas. 686 ; 12 Jur. (N.S.) 
571 ; 14 L. T. 677 ; 14 W. R. 872.— H.L. (re.) ; 
held overruled, Foreman r. Canterburv (for} >o ra- 
tion (1871) 40 L. J. Q. B. 138 ; L. U.6Q.B.2I i ; 
24 L. T. 385 ; 19 W. R. 719.— Q.B. 

Holborn Union v. St. Leonard’s, Shoreditch, 
Vestry (1876) 46 L. J. Q. B. 36 ; 2 Q. P>. \\ 
145 ; 35 L. T. 400 ; 25 W. \l. 10.— Q.R.D., 
distinguished. 

Ellis r. Strand Board of Works (1892) 67 L. T. 
307. — C.A. LINDLEY, LOPES and SMITH, L..JJ. 

lindley, l.j. — The vestry are required by 
sect. 125 [of the Metropolis Management Act, 
1S55] either to employ a sufficient number of 
persons to remove dust, or to contract with 
other persons for its removal. Here the defen- 
dants have performed their statutory duty by 
entering into a contract, and it then becomes 
the duty of the contractor to do the work. Of 
course the board could not discharge that duty 
by entering into an illusory contract ; hut 
nothing of that kind is alleged in the present 
case. In my opinion . . . the board have, dis- 
charged their statutory duty. . . . It is said that 
this view of sect. 125 is inconsistent, with the 
judgments of Mellor and Lush, JJ., in The 
Guardians of the Holborn Union \\ The Vestry 
of St. Leonard's, Shoreditch. . There arc, no 
doubt, some passages in those judgments which 
at first sight appear to be in favour of the 
plaintiff, but when the facts of Unit ease are. 
looked at, it is plain that it lum no application 
to the present case. — p. 308. 

Holborn Union v. St. Leonard’s, Shoreditch, 
Vestry, distinguished. 

Saunders r. Holborn Board of Works (1894) 
64 L. J. Q. B. 101 ; [1895] 3 Q. JJ. 64 ; 15 K. 25 ; 
71 L. T. 519; 43 W. It. 26: 59 J. l\ 453.— 
MATHEW and CHARLES, JJ. 

Gas Light and Coke Co. v. St. Mary Abbott’s 
Vestry (1885) 54 L. J. Q. ». 41 1 - 15 
Q. B. D. 1 ; 53 L. T. 457 ; 33 W. ft. 892 ; 
49 J. [\ 469.— C.A. ; a (firming 3 ( Jab. & e! 
368, distinguished, 

Southwark and Vauxhall Water (\> r 
Wandsworth District Board of Works (189s) 67 
L. J. Oh. 657 ; [3898] 2 Oh. 603 ; 79 L. T. I3‘> * 

47 W. R. 107 ; 62 J. 1\ 756. — o.A. 

Gas Light and Coke Co. v. St. Mary Abbott’s 
Vestry, principle applied. 

Armagh Union v. Boll f 1900 J 2 Tr. II. 371 ~ 
q.b.d., affirmed c.A. 

Att.-Gen. v. Camberwell Vestry (1894) 63 
L. J. Ch. 878 ; 8 It. 627 ; 71 I). T. 478 ; 10 Times 
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L. 11. (553 : [IS 1)1] W. N. 1(53. — north, j., no 
longer law. See 6i) & <51 Viet-, c. 5(5, s. 2. 

Saunders’ Estate, In re (18(50) L. R. S Eq. 
(581. — .TAMES, V.-(3., livid not binding. 

Mcrceron, In re (1877) 7 Cli. I). 184 ; 47 L. .1. 
Ch. 1U ; 88 L. T. 15 ; 2(5 W. II. 187 .— m.r. 

jessel, m.r. — N ow this very section, the 
89th, was road by the learned L.J. (James, 
L.b,*wlien V.-U.), as empowering the Court 
to order so much of the expenses of all pur- 
chases made in pursuance of the Act as it 
should deem reasonable to be paid by the “other 
persons” therein mentioned, including a vestry, 
and thereupon he ordered the vestry to pay the 
costs of a petition for the payment out of Court 
of purchase-money paid i n by t hem. The section, 
however, says nothing about the costs of pay- 
ment out, and I am afraid the L.J.’s sense 
of what ought to have been inserted in the Act 
led him to treat it as if it had been inserted. 
I caunot thirilc he meant that as the Act rendered 
the vestry liable to pay the costs of purchases, 
therefore they were liable to pay the costs of a 
petition for payment out. There must have 
been some oilier reason ; possibly the L. .1. 
felt himself bound by a sense of abstract justice 
to take the view lie did. But in Vicar and 
('hnrek wardens- of St. Sepulchre'*, Ex parte (83 
J;. .J. Cli. 372), Lord West bury decided this very 
point the other way, and " St radian's Estate, 
In re (9 Hare, 185), before Turner. Y.-C., is 
another case which has a strong bearing upon 
it. Though T see James, L.J., was counsel 
in the latter case, he does not seem to have 
remembered it when Sannder*' Estate, In re, 
came before him, and neither of those two cases 
was cited to him, I, cannot, therefore, consider 
Sannder* Estate, In re, as a binding decision. — 
p. 187. 

Drew v. Metropolitan Board of Works, 47 

L. T. (5 1(>.- -pearson, .1.; raried (1883) 50 
b. T. I38.-U.A. 

Hyanis v. Webster (18(57) 3(5 L. J. Q. B. 
1(5(5 ; L. U. 2 Q. 15. 2(54 ; S B. & S. 272 ; 
Hi L. T. 3 IS : 15 W. II. 019. — Q.B. ; 
a /tinned. (18(58) 88 L. J. Q. B. 21 ; L. It. 
•I (,). B. 138; 17 W. It. 232.— EX. CH., 
distinguished. 

Cox r. Paddington Yestrv (1891) (51 L. T. 5(5(5. 

• SMITH,. J. 


MINES AND MINERALS. 

1. B KBITS TO. 

2. Leases. 

:>. Working and Winning. 

■l. Customs and Prescription. 

5. Grant, Sale and .Purchase. 

(5. Mining Companies. 

7. Regulation and Inspection. 


1. 11 1 cuts TO. 

Purcell v. Nash (1835— 183(5) 1 Jones 625 ; 
2 Jones 11(5. — EX. (IR.), commented on. 
CoppimrfT ?*. dubbins (1846) 3 Jo. &; Lat. 397, 
414 ; 9 Tr.’ Eq. R. 304'— SUDDEN, L.c. 

Coppinger v. Gubbins, distinguished. 
Doherty r. Allman (1878) 3 App. Cas. 709, 
721, 731 ; 89 L.T. 129 ; 2(5 W. It. 513.— ILL. (IK.). 


Purcell v. Nash and Coppirger v. Gubbins, 

referred to. 

Elias v. Griffith (1878) S Oh. D. 521 ; 38 
L. T. S71 ; 26 W. 11. 8(59. — c.A. ; reversing 
HALL, V.-C. 

Clavering v. Clavering (1726) 2 P. Wins. 
388 ; Scl. Ch. Cas. 79 ; Mos. 219. — L.c., 
followed. 

Spencer r. Scurr (1862) 31 L. J. Ch. 808 ; 31 
Beav. 334; 9 Jur. (N.s.) 9; 10 W. JR. 878. — 
ROM ILLY, M.R. 

Elias v. Griffith, gf tinned. 

Clavering v. Clavering, Bagot v. Bagot 
(1863) 33 L. J. Cli. 11(5 ; 32 Beav. 509 ; 2 
N. R. 297 ; 9 Jur. (n.s.) 1022 ; 9 L. T. 
217; 12 W. R. 35. — M.R. ; compromised 
(1864) 33 L. J. Ch. 122 n.— L.c. ; and 
Cowley (Earl) v. Wellesley (186(5) 35 Beav. 
(535 ; L. R. 1 Eq. 656 : 14 L. T. 425 ; 14 
W. R. 528. — M.R., approved v 

Elias r. Snowdon Slate Quarries\k>. (1 879) 48 
L. J. Ch. Sll ; 4 App. Cas. 454, 4(5(5 ; 41 L T. 
289 ; 28 W. R. 54.— H.L. (e.). And see Dash- 
wood v. Magniac ( post, col. 1804). 

Bagot v. Bagot, referred to. 

Barrington, In re, G-amlen r. Lyon (188(5) 5(5 
L. J. Ch. 175 ; 33 Ch. D. 523, 527 ; 55 L. T. 87 ; 
34 W. R. l(i-.\ — KAY, J. 

Cowley (Earl) v. Wellesley and Daly v. 
Beckett (1857) 24 Beav. 114 ; 3 Jur. (n.s.) 
754 :* 5 W. R. 514. — m.r., applied. 

Kemeys-Tynte, In re, Kemeys-Tynte r. 
Kemeys-Tynte (1892) 61 L. J. Ch. 377 ; [1S92] 
2 Ch. 211 ; (5(5 L. T. 752 ; 40 W. It. 423.— 

NORTH. J. r 

Elias v. Snowdon Slate Quarries Co. and 
Bagot v. Bagot, considered. 

Clavering v. Clavering and Cowley (Earl) v, 
Wellesley, explained. 

Maynard’s Settled Estate, In re (1899)68 L.J. 
Ch. 609 ; [1899] 2 Ch. 347, 353 ; 81 L. T. 163 : 
48 W. R. 60; 63 J. P. 552. 

KEKEWiCH, J. — What the petitioner’s counsel 
has called the dictum of Lord Sel borne in Elias 
v. Snowdon Slate Quarries Co., but which, I 
think, is more than a dictum, gives us in a 
few sentences what is the settled law on the 
subject. What he says is this : “ When a mine or 
quarry is once open, so that the owner of an 
estate impeachable for waste may work it, I do 
not consider that the sinking of a new pit on 
the same vein, or breaking ground in a new 
place on the same rock, is necessarily the opening 
of a new mine or a new quarry.” . . . But it is 
obvious that you must not construe that without 
any limitation whatever. Where a settler, the 
owner of an estate in one county, in which 
there is a seam of coal, is also owner of another 
estate in an adjoining county where the same 
seam of coal is found, and has only worked the 
seam under one estate, Lord Selborne’s words 
cannot mean that the working of the mine and 
opening a pit on the estate in an adjoining 
county is not an opening of a new mine. I do 
not think it would be right- to wrest his language 
to make it fit such an extreme case as that. 
And 1 am justified in making that limitation 
because Lord Selborne, though he laid down the 
law thus clearly, says this immediately after- 
wards : “And for this, authority is Lo bo found 
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in the cases, wfcich were cited t at the bar, of 
Clare ring v. Clare ring, Bag at v. Bag at, and 
Cowley (EarV) v. Wellesley." ... I do not 
think it necessary to refer to Bagot v. Bag of 
further. We have the judgment of King, L.O.. 
in Clavering v. Clarerhuj , which contains a 
curious expression relative to a practice in the 
county of Devonshire, ihat “any person having 
a right to dig in mines may pursue the mine, 
and open new shafts or pits to follow the same 
vein.” The point which was before the L.C.’s 
mind, which he brings out in a very clear 
manner, was that in reality you are pursuing the 
same mine, or the same seam. It is a “ pursuing *’ 
by means not of boring to one level under one 
particular mine, but by sinking a new pit so as to 
work the minerals in connection with the shaft 
under the old pit. That is what he means by 
pursuing the same vein, notwithstanding that, it 
is reached in a different way. That is exactly 
what is said, with reference to a very different 
subject, in C%ioleg (Earl) v. Welled? g. There 
it was a case of waste land, under which was 
gravel and no coal, and the gravel was reached 
by pits dug upon the surface, each pit being 
separate. The gravel had been taken there for 
some time, and the question was whether eacli 
new gravel pit was a new working, or only a 
continuation of the old working, and Lord 
Eomilly said that “ The whole of the gravel or 
sand on the waste land must be treated as a mine, 
anil each gravel pit as if it were a fresh pit in 
the mine ” — that is to say, he treats the waste of 
the manor and the gravel or sand under it as 
one mine. The lord of the manor digs a pit here 
and there all over the waste ; on each occasion 
he is what King, L.C. calls “pursuing the 
vein ” ; he does not pursue it in the sense of 
working it out inch by inch through the soil by 
continuing along the line or vein, but by attack- 
ing the vein at another place. He is still work- 
ing the vein in the waste land. Now', I fail to 
see how you can apply that to this case. — p. 010. 

Clavering v. Clavering, referred to. 

Grevillc-Nugent r. Mackenzie (1800) 09 L. J. 
3\ U 1 ; [1900] A. C. 83 ; 81 L. T. 793.— H. h . (SO.) ; 
reversing 25 Eettie 475. — COURT op SESSION. 

Campbell v. Wardlaw (1883) 8 App. Cos. 
041. — K.n. (sc.). 

Be for red- to, Dashw'ood v. Magniac [lSDlj 3 
Oh. 300, 327, 361 {post, col. 1804) ; Home (Earl) 
r. Belhaven (Lord) [1903] A. O. 327, 347.— 
H. 0.(80.); applied , Ohaytor r. Trotter (1902) 
87 U T. 33.— o.A. 

James v. Reg. (1870) 24 W. 11. 914. — 
M All IN'S, v.-c. ; reversed, (1877)40 L. J. Oh. 516 ; 
5 Oh. P. 153 ; 30 L. T. 903 ; 25 W. K. 015.— o.A. 

James v. Reg. (1874) 43 L. J. Oh. 754: 
L. It. 1 7 Eq. 502 ; 30 L. T. 84 ; 22 VV. It. 
400. — M ALINS, v.-c., referred to. 

Brain, In re (IS74) 44 L. J.‘ Oh. 103 : L. It. 18 
Eq. 389, 401 ; 31 L. T. 17 ; 22 W. it. 867.— 
MALINS, V.-C. 

James v. Reg. (1874 and 1877) (supra), and 
Young and Grindell, Ex parte (1880) 50 
L. J. Oh. 221 ; 43 L. T. 725.— BACON, V.-C., 
discussed. 

James r. Young (1884) 53 L. J. Oh. 793 ; 27 
Oh. D. 652 ; 51 L. T. 75 ; 32 W. R. 981.— 
NORTH, J. 


Brain, In re (supra"), disfinguishrd. 
Att.-Uen. (Victoria) r. EUcrshank ( 1875) 11 
L. J. l\ O. 05 ; L. R. 0 V. 0. 351, 371 ; 21 W. lb 
327.— P.C. 

Mines, Case of (1508) 1 PInwd. 31 <>. :>:*>*?. — • 
EX., referred- to. 

Att.-Oen. (British Columbia) r. Aft. -Ben. 
(Canada) (1889) 58 h. .1. P. O. SS : M App. Ons. 
295, 302 ; 00 L. T. 712 ; 5 T. L. it. 385.— i\r. ; 
Att.-Uen. r. Morgan (1890 — 189!) 59 Ud.C.h. 
772 ; 00 L. J. Oil. 120; [1891] 1 Oh. 132, I 13. 
455 ; 03 L. T. 337; 01 L. T. 409 ; 39 W. It. 
169, 324 ; 0 T. L. It. 170.--Xor.TII, .1. and o.A. 


2. Leases. 

G. W. Ry. v. Rous (1870) 39 L. J. Oh. 553; 
I;. It. 4 H. L. 050 ; 23 L. T. 30O ; 19 \V. Jt. 
109. — H.L. (k.), referred to. 

Wright v. Pitt (1870) 10 L. J. Oh. 558 : L. It. 
12 Eq. 108, 410; 25 L. T. 13; 20 \V. It. 27.— 
M. A LINS, V.-C. 

Wright r. Pitt, discussed. • 
ltamage r. Womack (1899) 09 L. J. Q. B. 
40: [1900] 1 Q. B. 110; 81 L. T. 526.— 
WRIGHT, J. 

Gowan v. Christie (1873) L. It. 2 IT. L. So. 
273. 

Xot applied , Stroll ey v. Pearson (post) \ 
applied, Coltness Iron Co, r. Black (1881) 51 
L. J. Q. B. 020 ; 0 App. Cas. 315, 335 ; 45 L. T. 
145; 29 W. It. 717; 40 J. P. 20.— ri.L. (sc.) ; 
referred to, Campbell /*. Wardlaw (supra). 

Abinger (Lord) v. Ashton (1873) L. It. 17 
Eq. 358; 22 W. It. 582.— JESSE h, Al.lt., 
esvplai ne.d. 

S trolley r. Pearson (1880) 15 Hi. I). 113 ; 19 
L. J. Oh. 400 ; 43 L. T. 155 ; 28 W. It. 752. 

pry, J. — In the first place it appears that such 
a clause is not uncommon in Scotland, and the 
observations < >f one of the noble lords in (to/ ran v. 
j Christie- ( supra ) were referred to. But. Hie prac- 
tice in Scotland and in England is very different, 
in many respects in regard to dealings in landed 
property and mines, audit is impossible for me 
to hold the one practice to be a precedent, fur 
the other, or an authority binding on me. The 
other argument was derived from flic observa- 
tions of the M.B. ill Abinger (Lord) v. Ashton. 
But he was there dealing with the proper con- 
struction to be put upon a covenant to work 
mines, and he pointed out. that an unreasonable 
construction had been contended for, which 
might require the lessee to work at a continuous 
and regular loss. The difference bet ween tlisii 
and. the present argument is very plain. Then* 
the M.IL was only showing that, during tin; 
continuance of the lease, the lessee might not lie 
under any obligation to do more than pay the 
dead rent; he might lie under no additional 
obligation to work at an actual loss. Here the 
contention is that the lessee, if he cannot work 
at a profit, has a right to escape from flm pay- 
ment of the dead rent which is reserved during 
the term. — p. 118. » 

Abinger (Lord) v. Ashton, refer ml /,». 
Newton v. Nock (1880) Ilf L. 1'. 19?.— 
DENMAN. J. 
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Davis v. Shepherd (18G5) 12 L. T. 538.— 
wood, v.-c. : reversed. (186G) 35 L. J. Oh. 581 ; 
L. R. 1 Oh. 410 ; 15 I,! T. 122.— L.C. and L.J.J. 

Davis v. Shepherd, applied. 

Low Moor Oo. r. Stanley Coal Oo. (1875) 33 
L. T. 436, 416.— EX. ; a ginned, 34 L. T. 1SG. 
—f,\ A. 

Wake v. Hall (1883) 52 L. J. Q. 13. 404 ; 8 
App, Oas. 105 : 48 L. T. 834 : 31 W. R. 
585. — H.L. (e.) ; affirming (1880) 50 L. J. 
Q. B. 545 ; 7 Q. I). 295 ; 44 L. T. 42 ; 
45 J. I\ 340. — C.A., L.JJ., discussed. 

Ward r. Dudley (Countess) (1887) 57 L. T. 
20. — CHI TTY, .1. 

Wake v. Hall, prlnelple. appro red. 

Ward v. Dudley (Countess), follotred. 

Antrim (Earl) v. Dobbs (1891) 30 L. 11. Tr. 
424. 434. — HOLMES, J. 

Antrim (Earl) v. Dobbs, distinguished. 

Ingham v. Mackay (1897) [1898] 1 Tr. R. 272, 
281. — POUTER, m.r.* 

Wake v. Hall, referred- to. 

Hears v. Callender (1901) 70 L. J. Oh. 621 ; 
[1901] 2 Oh* 388, 397 : 84 L. T. G18 : 49 W. R. 
‘>84 : G5 J. V. 615.— COZ ENS-H ARD Y, J. 

Bute (Marquis) v. Thompson (1844) 14 
L. J. Ex. 95; 13 M. Sc W. 487.— EX., 
referred to. 

4 cm ‘V is r. Tomldnson (1856) 20 L. J. Ex, 41 ; 

1 II. Sc N. 195 ; 4 W. R. 683.— EX. 

Bute (Marquis) v. Thompson, e.xpla hied. 

Clifford (Lord) r. Watts (1870) L. R. 5 O. P. 
577 : 40 L. «J. O. P. 3G ; 22 L. T. 717 : 18 W. R. 
925.' 

willes, j. — It “'remains only to deal with 
Jivte (Marquis) v. Thompson. There, by the 
express terms of the contract, the lessee cove- 
nanted absolutely to raise a given quantity of 
coal in each year, or to pay a minimum rent 
which should represent the minimum amount of 
coal agreed to be worked ; and the lessee failing 
to raise the stipulated quantity of coal, he was held 
bound at all events to pay the minimum rent. 
. . . The judgment, however, must be read with 
reference to the subject-matter with which the 
Court was dealing ; and, so reading it, it is plain 
that the Court construed the covenant, not as a 
stipulation exhausting itself upon the first branch 
as to the raising of the coal, but as an alternative 
covenant to secure the lessor at all events a 
minimum rent during the term, whether or not 
coal was worked or was there to be worked. 
There, is, however, no such covenant here. — 
}». 587. 

Smith v. Morris (1788) 2 Pro. C. C. 311 ; 
S. C. at law, 3 Dough 279. — M.R., dis- 
tinguished. 

Phillips r. .Tones (1839) 9 Sim. 519 ; 3 Jur. 
242.— SHAD WELL, v.-C. ; Hellers r. Devonshire 
(Duke) (1852) 22 L. J. Oh. 310; 16 Beav. 252 ; 
1 W. R. 4-4 . — -m.il ; Ridgway r. Sneyd (1854) 
Kay, 027, 632. — WOOD, V.-C. 

Phillips v. Jones, followed. 

Ridgway r. Sneyd (supra'). 

Smith v. Mortis, Phillips v. Jones, and 
Ridgway v. Sneyd, discussed. 

Simpson r. Ingleby (1872) 26 L. T. 543. — 
M A LINS, v.-C. See post. 


Jervis v. Tomkinson (supra, col. 1799); 
Quarrington v. Arthur p842) 11 L. J. Ex. 
41 S ; 10 M. Sc W. 335. — ex. ; and Jones v. 
Shears (1836) 7 C. & P. 346.— colejridge, 

J., discussed. 

Simpson r. Ingleby (1872) 26 L. T. 543. — 
MALINS, v.-c. ; reversed, 27 L. T. 695.— l.jj. 

Wheatley v. Westminster -Brymbo Coal and 
Coke Co. (1869) 39 L. J. Oh. 175 ; L. R. 9 
Eq. 538; 22 L. T. 7; 18 W. R. 162.— 
M ALINS, V.-C., applied. 

Simpson v. Ingleby. — v.-c. (supra), 

Wheatley v. Westminster Brymbo Coal and 
Coke Co., dissented from-. 

Kinsman r. Jackson (i 880) 42 L. T. SO; 28 
W. R. 337. — M.R. ; affirmed, 42 L. T. 558 ; 2-8 
W. R. 601, — c.A. 

jesse L, m.r. — I do not agree with Malins, 
Y.-C. [ Whea-tleij v. West minster, Ac. Co.] when 
he says that there is not any obligation on the 
part of the lessees to work at all, or to work 
beyond the minimum rent. I ckTnot agree that 
a covenant to work efficiently is a covenant so 
long as the lessee pleases not to work provided 
that he pays the dead rent.— p. 80. 

3. Working and Winning. 

Hi {/Ms and Obligations. 

Lewis v. Pothergill (1869) L. R. 5 Oh. 103. 
— hatherley, L.c.. approved. 

Rokebv (Lord) r. Elliot (1879) 13 Oh. D. 277 : 
49 L. J. Cii. 168 ; 41 L. T. 537 ; 28 W. R. 282.— 
c.A. ; affirming with a variation (1878) 47 
L. J. Oh. 764 : 9 Oh. D. 684 : 38 L. T. S46 : 27 
W. R. 58 . — fry, J. 

JAMES, L.J. — We think the definitions of 
winning given in Lewis v. Fothergill are accu- 
rate, as accurate as definitions can be of a term 
like winning, which probably is itself as intelli- 
gible and plain as any definition’ can be. — p. 279. 

Lewis v. Pothergill, referred to. 

Kinsman v. Jackson (supra). 

Rokeby (Lord) v. Elliott (supra ). — c.A., varied, 
nom. Elliot r. Rokeby (Lord) (1881) 7 App. .Cas. 
43; 51 L. J. Ob. 249; 45 L. T. 769; 30 W. R. 
249.— ri.L. (E.). 

Harris v. Ryding (1839) 8 L. J. Ex. 181 ; 5 
M. Sc W. 60. — EX., discussed. 

Humphries r. Brogden (1850) 20 L. 4. Q. lb 
10 ; 12 Q. B. 739, 751 ; 15 Jur. 124.— Q.B. 

Humphries v. Brogden, rtf erred to. 

Kevse c. Powell (1853) 22 L. J. Q. B. 305 ; 2 
El. Sc Bl. 132 ; 17 Jar. 1052.— Q.B. 

Harris v. Ryding and Humphries v. Brogden, 

appro red and applied. 

Smart v. Morton (1855) 24 L. J. Q. B. 260 ; 5 
El. Sc B1. 30 ; 3 0. L. R. 1004 ; 1 Jur. (N.S.) 825. 
— Q.B. And see post, col. 1801. 

Harris v. Ryding and Humphries v. Brogden 

{supra), referred to. 

Caledonian Ry. r. Sprot (1856) 2 Macq. H, L. 
450.— H.L. (SC.)! 

Humphries v. Brogden, approved. 

Roberts r. Haines (1856) 25 L. 4. Q. B. 353 ; 6 
El. Sc Bl. 645.— Q.B. ; a [tinned, (1S57) 27 L. J. Ex. 
49 : 7 El. Sc Bl. 625 ; 3 4ur. (X.S.) SSG : 5 W. R. 
631.— EX. CH. 
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Harris v. Ryding. 

Approved, Drgdale v. Robertson (1857) 3 

K. & J. 695 (posf) ; •; not applied- , Williams r. 
B agnail (1866) 12 Jur. (tf.S.) t)S7 ; 15 W. R. 272. 
— WOOD, V.-c. ; referred to, Taylor i\ Shafto 
(1867) 8 B. & S. 217 ( post) ; explained, Richards 
r. Jenkins ( posf) ; discussed, Hext c. Gill (1872) 

L. R. 7 Ch. 699. 711 ( post) ; Eadon v. Jeffcock 
(1872) L. R. 7 -Ex. 379, 390 (post) ; Aspden r. 
Seddon (1S71) L.R. 10 Ch. 397 n. : 31 L. T. 626 
( post, col. 1803) ; Mundy v. Rutland (Duke) 
(1882) 23 Ch. I). 81, 89 (post) ; applied, Love 
•r. Bell (1881) 9 App. Cas. 286 (post). 

Humphries v. Brogden. 

Explained , Richards v. Jenkins (1868) 18 
L. T. 437; 17 W. R. 30.— EX. ; referred to . 
Eadon v. Jeffcock (1872) L. R. 7 Ex. 379, 390 
(post) : Lamb r. Walker (187S) 3 Q. B. D. 389, 
401 ( post , col. 1806) ; Dalton r. Angus (1881) 6 
App. Cas. 710, 791 (post, col. 1S06) ; Mundy v. 
Rutland (Duke) (18S2) 16 L. T. 477.— kay, j. ; 
affirmed, (1883) 23 Ch. D. 81 ; 31 W. R. 510.— C.A. 

Humphries v. Brogden, referred to. 

Trinidad Asphalt Co. r. Arnbard (1899) 68 
L. J. P. C. Ill ; [1S99] A. C. 591. 602 ; 81 L. T. 
132; 18 W. R. 116.— P.C. 

LORD MACNAGHTEN. — As was laid down by 
the Court of Q. B. 'in Humphries v. Brogden, 
the nature of the strata must be immaterial; 
it is impossible for the Court to measure out 
degrees to which the right of support for the 
surface may extend. “The only _ reasonable 
support,” as Lord Campbell observed, “is that 
which will protect the surface from subsidence, 
and keep it securely at its ancient and natural 
level.”— p. 117. 

Roberts v. Haines ( 'supra ) and Smart v. 
Morton (supra, col. 1800), discussed . 

Hext r. Gill (1872) 11 L. J. Ch. 761 ; L. R. 
7 Ch. 699 ; 27 L. T. 291 ; 20 W. R. 957.— L.JJ. ; 
reversing 11 L. J. Ch. 293 ; 26 L. T. 502 ; 20 
W. R. 520.— WICKENS, v.-c. See post, col. 1803. 

Smart v. Morton, referred to. 

Smith r. Darby (1872) 42 L. J. Q. B. 110 ; 
L. R. 7 Q. B. 716, 726.— Q.B. (post, col. 1810) ; 
Aspden v. Seddon ( post, col. 1803). 

Roberts v. Haines, referred to. 

Chapman r. Day (1883) 17 L. T. 705, 708 
( post, col. 1S03) ; Bell r. Love (18S3) 10 Q. B. D. 
547, 568 (post, col. 1806). 

Williams v. Bagnall (supra'), applied. 
Buchanan r. Andrew (1873) L.R. 2 H. L. (Sc.) 
286, 293. 

Bugdale v. Robertson (1857) 3 K. & J. 695 ; 
3 Jur. (N.S.) 687. — WOOD, v.-c. 

Followed , Proud r. Bates (1865) 31 L. J. Ch. 
407 ; 11 Jur. (N.S.) 441 ; 6 3ST. R. 92 ; 13 L. T. 61. 
— WOOD, V.-c. ; distinguished, Eadon v. Jeff cock 
(post ) ; referred' to, Atkinson v. King (1878) 2 
L. R. Ir. 320, 332.— c.A. ; applied, Love v. Bell 
(1881) 9 App. Cas. 286 ; 53 L. J. Q. B. 257 (post, 
col. 1826). 

Shafto v. Johnson (1863) 8 B. & S. 252, n. 
—v.-c. ; and Taylor v. Shafto (1867) 8 
B. & S. 228, 217 ; 16 L. T. 205.— Q.B. and 
EX. CH., appro red. 

Eadon i\ Jeffcock (1872) 12 L. J. Ex. 36; 


L. R. 7 Ex. 379, 391 ; 28 L. T. 273 ; 20 W. Li. 
1033.— EX., BR AM WELL, B. doubting. 

CLEASBY, B. — In Dug dale v. ltobo rt son (supra), 
in which the minerals had been leased at cer- 
tain rents and royalties, with a provision that, 
they should not be taken from underneath certain 
specified places, the V.-C. (Wood) was of opinion 
that in a lease of that description there was a, 
presumption that the right to support was 
reserved unless it appeared distinctly by express 
j words upon the instrument that it was intended 
to be given up. Upon that case, it may be 
observed, as distinguishing’ it from the present, 
that the demise there was of all the minerals o! 
any description under the land and not of one 
seam of coal called the High ilazle Bed, as in 
the present case, and further, that it does not 
appear what the reservation of rent was, whether 
of an acreage rent or in any other form. We 
may assume, however, that there was not a 
minimum rent as for two acres got, or so impor- 
tant a feature would not bo omitted from the 
report of the case and of the judgment. 

. . . But this decision appears to us to be 
qualified by the subsequent cases of Shafto 
v. Johnson, decided by the s*mie learned 
judge (of which there is a full report in 
8 Best & Smith, p. 252), and Taglor v. Shafto. 
Both these cases involved the same question, 
viz., whether lessees of coal mines under a certain 
lease who had so worked the mines as to let down 
the surface, had committed an actionable wrong, 
in which case the mining lease would not have 
been an incumbrance to the title to the surface 
afterwards conveyed, or had only done acts which 
the lease authorised them to do, in which ease 
the lease would have been an incumbrance. 1 n 
Shafto v. Johnson Wood, V.-O. came to a different, 
conclusion from that which 4ie had arrived at in 
Dugdale v. Robertson, and though there were no 
words distinctly reserving the right tb support, be 
held in effect that tlie lessees were not responsible 
for the subsidence caused by getting the mine- 
rals. ... In the subsequent part of! the Haunt 
judgment . . . the learned judge refers to tin; 
case of Dugdale v. Robertson, as one which went 
to the full extent of the authorities, and in which 
the case was put as strongly as it well could bo 
against the view which he was entertaining in 
the case under consideration. Ho doubt Dug- 
dale v. Robertson is not disapproved of, but. it, 
does appear to us, that the principle of the two 
decisions is not the same, and that the correct 
view is that taken at the beginning of the judg- 
ment in Shafto v. Johnson which wo have given 
above. The judgment in the Ex. Ch., in Taglor 
v. Shafto , agrees with that of the V.-C. in making 
the terms of the lease decisive as to the extent to 
which the lessees were justified in going in work- 
ing the mines. — p. 14. 

Shafto v. Johnson and Taylor v. Shafto, 

' distinguished . 

Chapman v. Day (post, col. 1803). 

Taylor v. Shafto, referred to. 

Davis -r. Treharne ( post) ; Union Lighterage 
Co. v. London Graving Dock Co. (1902) 71 
L. J. Ch. 791 ; [1902] 2 Ch. 557, 567 ; 87 L. T. 
381.— C.A. ; V. WILLIAMS, L.J. dissenting. 

Eadon v, Jeffcock (supfti), considered. 

Aspden v. Seddon (1871) L. R. 10 Ch. 399, n. ; 
31 L. T. 626.— JESSEL, M.R. ; affirmed, (1875) If 
L. J, Ch. 359 ; L. R. 10 Ch, 391 ; 32 L. T. 415 ; 
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23 W. IX. 5S0. — L.JJ. ; Davis v. Trcliarne (post) ; 
Dalton r. Angus (1883 ) 50 L. J. Q. B. 680 : 6 
App. Cas. 7-U). 801) ( post, col. 1806) : Chapman 
r. Day (No. 1) (1883) 47 .L. T. 705, 709.— 

DENMAN, J. and POLLOCK, IS. 

Hext v. Gill (supra. col, 1801), referred to. 

Aspden r. Seddon (187-1) L. R. 10 Oh. 80S, n. 
[supra) : Hall v. Byron (1877) 46 L. J. Oh. 297 : 
4 Ch. D. 667; 36 L. T. 3G7 ; 25 \V. R. 317.— 
hall, V.-c. : Att.-Gen. v. Tomline (1877) 46 
L. *T. 01). 654 ; 5 Oh. D. 750, 762 ; 36 L. T. 684 : 
25 W. R. 802. — fry, J. : Newington Local Board 
r. Cottingham Local Board (1879) 48 L. J. Oh 
226 ; 12 Oh. D. 725, 734 ; 40 L. T. 58.— MALIKS, 
v.-c. ; Att.-Gen. (Isle of Man) r. Mylchreest 
(1879) 48 L. J. P. O. 56 : 4 App. Oas. 294, 307 ; 
40 L. T. 764.— P.c. 

Hext v. Gill, approved. 

Davis ‘ 0 . Treharne (1881) 6 App. Oas. 460; 50 
L. J. Q. B. 665 ; 29 W. R. 869. — H.L. (fi.). 

LORD BLACKBURN.— When I come to look at 
the documents, though one is more ready, it being 
a lease, to believe that the parties meant- to say, 
You shall take* all the minerals letting down the 
surface, than one would have been if it was a 
sale or reservation of minerals below to be taken 
out at some future time, I cannot agree with 
what seems to have been said (I do not know 
whether that was what was meant) by Oleasby, P>., 
in Fadon v. Jeffcock [supra). T cannot agree that 
it follows from that that there is not a right of 
support. I think the right of support exists 
unless it is taken away. 1 think the fact that it 
is a lease may be one of the elements to be taken 
into consideration in seeing whether it is taken 
away or not. but that it is not enough of itself to 
decide the quest i on 467. 

LORD WATSON. — When a proprietor of the 
surface and the subjacent strata grants a lease of 
the whole or part of his minerals to a tenant, I 
think it is an implied term of that contract that 
support shall be given in the course of working 
to the surface of the land. If it is not intended 
that that right should be reserved, the parties 
must make it very clear upon the face of their 
contract ; in other words they must express their 
intention so clearly as to enable a Court to say 
that such intention Ls plain. I think that rule 
was laid down by the late Hellish, L.J. in Hext 
v. Gill , and 1 quite agree with that ruling. It 
may be done in express terms ; but of course it is 
not necessary that express language must be used ; 
for it may appear by a plain implication from 
other clauses of the deed, as in Taylor v. Shafto 
(supra), where an obligation was laid upon the 
tenant to perform certain acts which were 
plainly inconsistent with su 2 )porting the sur- 
face. — p. 469. 

Hext v. Gill, discussed. 

Midland Ry. v. Haunch wood Brick and Tile 
Co. (1882) 51 L. J. Ch. 778 ; 20 Ch. D. 552 ; 46 
L. T. 301 ; 30 W. R. 640.— KAY, J. 

. Hext v. Gill and Att.-Gen. (Isle of Man) v. 

Mylchreest (supra), referred to. 

Tucker v. Linger (1882) 51 L. J. Ch. 713 ; 21 
Cli. D. 18, 25 ; 46 L. T. 198 ; 30 W. R. 425.— 
KAY, J. ; affirmed , C.A«, and (1883) 52 L. J. Ch. 
941 ; 8 App. Cas. 508 ; 49 L. 1Y373 ; 32 W. R. 
40. — H.L. (E.) ; Att.-Gen. v. Welsh Granite Co. 
(1887) 35 W. li. 617.— C.A. ; FRY, L. J. doubting. 


Tucker v. Linger (supra), discussed . 
Dashwood ■/:. Nagniac (1891) (M L. J. Ch. 809 ; 
[1891] 3 Cli. 306, 324, 355 ; 65 L. T. 811.— 
CHITTY, J"., and C.A. ; kay, L.J. dissenting. And 
soo Fishbourne r. Hamilton (post). 

Hext v. Gill (supra), discussed. 

Loosemore v. Tiverton and North Devon Ry. 
(1882) 22 Ch. D. 25, 42. — fry* J. [see Lands 
Clauses Act, supra- , col. 1527] ; Bell v. Love 
(1883) 10 Q. B. 1), 547, 568 (post, col. 1806) ; 
Pountney r. Clayton (1883) 11 Q. B. D. 820, 
830 (post, col. 1823) ; Love r. Bell (1884) 9 
App. Cas. 286, 298 (post, col. 1826) ; Robinson 
r. Milne (1884) 53 L. J. Ch. 1070.— north, j. ; 
Elwes -c. Brigg Gas Co. (1886) 55 L. J. Ch. 
734 ; 33 Ch. D. 562, 566 ; 55 L. T. 831 ; 35 
\V r . R. 192. — CHITTY, J. 

Hext v. Gill, applied. 

Sliafto v. Bolckow Vaughan &; Co. (1887) 56 
L. J. Ch. 735 ; 34 Ch. D. 725, 729 ; 56 L. T. 60S : 
35 W. R. 562. — CHITTY, J. ; Phillips r. Thomas 
(1890) 62 L. T. 793. — CHITTY, J. 

Hext v. Gill, doubted. 

Glasgow (Lord Provost) r. Farie (1888) 58 
L. J. P. O. 33 : 13 App. Cas. 657, 669 ; 60 
L. T. 274; 73 W. R. 627.— H.L. (SC.).; LORD 
hersc hell dissenting . 

Hext v. Gill, applied. 

Glasgow (Lord Provost) v. Farie, explained 
and distiiuf uisked. 

Jersey (Earl) -e. Neath Union (1SS9) 58 L. J. 
Q. B. 573 ; 22 Q. B. D. 555 ; 37 W. R. 388 ; 53 
J. P. 404.— C.A. 

Glasgow (Lord Provost) v. Farie, discussed. 
Midland Ry. r. Robinson (1889) 59 L. J. Cli. 
442 ; 15 App. Cas. 19 ; 62 L. T. 194 ; 3S W. R. 
577; 54 J. P. 580.— H.L. (E.) ; LORD MAC- 
NAG- HTEN dissenting. And see post , col. 1824. 

Hext v. Gill, considered and approved. 
Glasgow (Lord Provost) v. Farie and Jersey 
(Earl) v. Neath Union, discussed. 
Fishbourne u. Plamilton (1890) 25 L. R. Ir. 
483. — CHATTERTON, V.-C., and C.A. 

Hext v. Gill, Glasgow (Lord Provost) v. 
Farie, Jersey (Earl) v. Neath Union, and 
Fishbourne v. Hamilton, referred to. 
Shaftesbury «?. Wallace [1S97] 1 Ir. R. 381. — 
CHATTERTON, V.-C. 

Hext v. Gill, examined and. explained. 
Glasgow (Lord Provost) v. Farie and Jersey 
(Earl) v. Neath Union, discussed. 

Johnstone r. Crompton (1899) 68 L. J. Ch. 
559 ; [1899] 2 Ch. 190 ; 81 L. T. 165 ; 47 W. IX. 
604. 

BYRNE, j. — Without dealing with the circum- 
stances of that case [Hext v. Gill), I refer at 
once to a passage in the judgment where Mel- 
lifih, L.J. says that “ the result of the authorities, 
without going through them, appears tp be this : 
that a reservation of ‘ minerals ’ incRfdes every 
substance which can be got from underneath the 
surface of the earth for the purpose of profit, 
unless there is something in the context or in 
the nature of the transaction to induce the 
Court to give it a more limited meaning.” 

. . . In Glasgow (Lord Provost) v. Farie a 
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question arose as to the meaning, within the 
Waterworks Causes Act, 1847, -of a reservation 
of the whole coal and other minerals in the 
land, and there was some discussion as to the 
true effect of Next v. Gill. Lord Halsbury says : 

I cannot help thinking that the true test of 
what are mines and minerals in a grant was 
suggested by James, L.J. in Next v. Gill . . . 
and although the L.J. held himself bound by 
authority so that he jiclded to the technical 
sense which had been attributed to those words, 
I still think (to use his language) that a grant 
of ‘mines and minerals’ is a question of fact 
* what these words meant in the vernacular 
of the mining world, the commercial world, 
and landowners,’ at the time when they were 
used in the instrument.” ... Now the ob- 
servations of the noble lords in Glasgow (Lord 
Provost) Y. Fane were very much considered 
in Jersey (Earl) v. Neath Union. ... In 
reference to the criticism of the L.C. in 
Glasgow (Lord Provost) v. Farie , Bowen, L.J. 
observes : “ J. would only say, with regard to 
Lord Halsbury’s criticisms on Next v. Gill , I 
cannot help thinking either that he has not been 
perfectly reported, or else the L.C. had not in 
liis mind at the moment the exact canon of con- 
struction of Mellisli, L.J., because Hellish, L.J. 
does not say, nor, I think, mean, that the test 
was whether the minerals could be worked at a 
market profit at the time, but whether they had 
a use and a value of their own independent of 
and separable from the rest of the soil.” Beading 
the passage from Hellish, L.J.’s judgment, to 
which I have referred, together with what 
Bowen, L.J. says in the passage I last read, it 
does not appear to me that, as interpreted by 
Bowen , L.J., there is anything in the law as laid 
down in Next v. Gill open to the criticism before 
mentioned. Jersey (Earl) v. Neath Union, is a 
clear decision, if it were wanted, that Next v. 
Gill is a binding authority, not only upon me, 
but also in the C.A. Now the question is, what 
is the true rule in Next v. Gill? ... I under- 
stand tlie true rule to be this : You inquire what 
the substances are ; then you see whether they 
are minerals, in the sense that they belon'g 
to a class of substances, or form a class or 
kind of substance of which it can be said 
that that substance is a valuable article, either 
for the purpose of sale or for other purposes. 
— p. 561. 

Glasgow (Lord Provost) v. Farie, applied. 
Scott v. Midland Kv. (1900) 70 L. J. K. B. 
228 ; [1901] 1 Q. B. 317, 321 ; 83 L. T. 737 ; 49 
AY. R. 318 ; 65 J. 1\ 135— q.b.d. 

Jersey (Earl) v. Neath Union, referred to. 

Glasgow (Lord Provost) v. Parie, explained 
a nd followed. 

Hext v. Gill, discussed, 
a. AY. By. r. Blades (1901) 70 L. J. Ch. 847 ; 
[1901] 2 Oh. 624, 631 ; 85 L. T. 308 ; 65 J. P. 
791. — BUCKLEY, J. See judgment. 

Glasgow (Lord Provost) v. Farie, explained. 

Hext v. Gill and Jersey (Earl) v. Neath 
Union, commented on. 

G. W, By. v. Blades, approved. 

Todd Birleston and Co. and N. E. By., In re 
(1903) 72 L. J. K. B. 337 ; [1903] 1 K. B. 603 ; 
88 L. T. 366 : 67 J, V. 105.— c. A. 


Partridge v. Scott (1838) 7 L. J. Ex. 101 ; 

3 M. & AY. 220; 1 H. &, 11. 31. — EX., 
observed on. 

Bonomi v. Backhouse (1859) El. Bl. & El. 
646 ; 28 L. J. Q. B. 378 ; 5 Jur. (N.s.) 1345— 
EX. CEL 

. watson, a. — The doctrine of this case lias 
been much questioned, as in Rowbatham v. 
Wilson (S El. & Bl. 123), especially in the 
elaborate judgment of my brother Oresswell. 
— p. 651. 

Partridge v. Scott. 

Approved , Birmingham Corporation v. Allen 
(IS 77) 46 L. J. Ch. 673 : 6 Ch. D. 284, 293 ; 37 
L. T. 207 : 25 AY. B. 810. — C.A. : referred to. 
Angus r. Dalton (1877) 48 L. J. Q. B. 225 ; 4 
Q. B. D. 1G2, 169 ; 40 L. T. 605 ; 27 AY. R,. 623. 
— C.A. ; Dalton r. Angus (1881) 6 App. Cas. 740, 
744 (post) ; Green v. Belfast Tram Co. (1SS7) 20 
L. B. Ir. 35, 41— Q.B.D. 

Nieklin v. Williams (1854) 23 L. J. Ex. 
335 ; 10 Ex. 259 ; 2 C. L. B. 1304.— EX. 
Discussed, Bonomi v. Backhouse (1859) 28 
L. J. Q. B. 378 ; El. Bl. & El. 646 5 5 Jur. (N.»s.) 
1345. — ex. cel (reversing 27 L. J. Q. B. 378 ; 
El. Bl. & El. 622; 4 Jur. (N.S.) 1182.— EX.) ; 
Backhouse v. Bonomi (post) ; applied , Lamb 
r. AValker (post) ; disapproved , Darley Main 
Colliery Co. v. Mitchell ( post, col. 1807). 

Bonomi v. Backhouse. 

Approved , Rowbotham v. Wilson (1860) 30 
L. J. Q. B. 49 ; S H. L. Cas. 348 ; 6 Jur. (N.S.) 
695 ; 2 L. T. 642. — JELL. (E.) ; applied, Smith v, 
Thaekerah (1866) 35 L. J. C. 1\ 276 ; L. R. 1 
C. P. 564 ; 1 H. & B. 615 ; 12 Jur. (N.S.) 545 ; 14 
L. T. 761 ; 14 AV. B. 832. — C.P. ; referred to, 
Metropolitan Board of Works v. Metropolitan 
By. (1868) 37 L. J. C. P. 281 ; L. B. 3 C. P. 612, 
626 ; 19 L. T. 10 ; 16 W. B. 1117— C.l>. 

Backhouse v. Bonomi (1861) 34 L. J. Q. B. 
181 ; 9 H. L. Cas. 503 ; 7 Jur. (N.S.) 809 : 

4 L. T. 754; 9 AV. B. 769. — ill, (k.) ; 
affirming Bonomi v. Backhouse. — ex. ch. 

liefer red. to, Spoor v. Green (1873) L. B. 9 
Ex. 99, 111 ; 43 L. J. Ex. 57; 30 L. T. 393 ; 
22 A\ r . B. 547. — EX. ; distinguished, Bower r. 
Peate (1S70) 45 L. J. Q. ?,/ 446 ; 1 Q. B. U 
321, 325; 35 L. T. 321. — Q.B.D. ; explained , 
Ecclesiastical Commissioners v. N. E. By. (1877) 
47 L. J. Ch. 20 ; 4 Oh. D. 845, 862 (post, 
col. 1816); Birmingham Corporation v. Allen 
(1877) 6 Ch. D. 284 .— jessel, M.K. (affirmed. 
C.A,, supra) ; applied, Lamb v. Walker (1878) 
3 Q. B. D. 389'; 45 L. J. Q. B. 451 ; 38 L. T. 
643 ; 26 W. R. 775— Q.B., cockbubn, J. dis- 
senting ; discussed, Dalton r. Angus (1881) 6 
App. Cas. 740, 791 (post). 

Birmingham Corporation v. Allen (supra). 
Discussed, Dalton v. Angus (1881) GO L. J. 
Q. B. 689 ; 6 App. Cas. 740, 827 ; 44 L. T. 844 : 
30 AY. B. 191 ; 46 J. P. 132 — ell. (e.) ; dis- 
tinguished. Green v. Belfast Tram Co. (1887) 20 
L. B. Ir. 35, 42— Q.B.D. 

Bonomi v. Backhouse, referred to. 

Bell *. Love (1883) 52 L. J. Q. B. .290 : 10 
Q. B. D. 547, 559.— c.A. ; afflrmedT' (post. 
col. 1826). ’ 
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Bonomi v. Backhouse, discussed. 

Lamb v. Walker (supra'), overruled. 

Barley Main Colliery Co. v. Mitchell (1886) 
11 App. Cas. 127 ; 55 L. J. Ch. 529 ; 54 
L. T. 882; 51 J. P. J4S. — H.L. (E.) ; affirming 
S. C. nom. Mitchell v. Barley Main Colliery Co. 
(1884) 14 Q. B. B. 125 ; 32 W. R. 947.— c.A. 

halsbury, L.c. — With respect to the autho- 
rities, NicklinY. Williams (supra) was urged by the 
Att.-Gen. as an authority upon the question now 
before your lordships, by reason of some words 
attributed to Lord Westbury in Bonomi v. Back- 
house. If Lord Westbury really did use the 
words attributed to him, it is, I think, open to 
doubt in what sense they are to be understood. 
Parke, B. in that case delivered the judgment 
against the plaintiffs recovering any subsequently 
accruing damage, because, he said, the cause of 
action was the original injury to the right by 
withdrawing support. That principle is admit- 
tedly wrong, and was expressly held to be wrong 
in Bonomi v. Backhouse , since if that had been 
law there could have been no answer to the pica 
of the Statute of Limitations in that case. It is 
difficult to follow the M.R. when he says it was 
not necessary to overrule Nicklln v. Williams by 
that decision. It seems to me to have been the 
whole point decided in JVickli n v. Williams , and 
how that case so decided can be an authority for 
anything I am at a loss to understand. I think 
the decision of this case must depend as matter 
of logic upon the decision of your lordships’ 
House in Bonomi. v. Backhouse , and I do not 
know that it is a very legitimate inquiry, when 
a principle has been laid down by a tribunal 
from which there is no appeal, and which is 
bound by its own decisions, whether that prin- 
ciple is upon the whole advantageous or con- 
venient ; but if such considerations were permis- 
sible, I think Cockburn, C.J., in his judgment in 
Lamb v. Walker, established the balance of 
convenience to be on the side of the law, as 
established by BoJiomi v. Backhouse. I cannot 
logically distinguish between a first and a second, 
or a third, or more subsidences, and after Bonomi 
v. Backhouse it is impossible to say that it was 
wrong in any sense for the defendant to remove 
the coal. . Oresswell, J. has said, and I think 
rightly, that he might remove every atom of the 
mineral. The wrong consists, and, as it appears 
to me, wholly consists in causing another man 
damage, and I think he may recover for that 
damage as and when it occurs. — p. 134. 

lord Fitzgerald. — My lords, the real, though 
not the formal question for your lordships’ deter- 
mination is, whether Lamb v. Walker was cor- 
rectly decided. ... I think that we may deduce 
from the authorities some propositions as now 
settled in law, and applicable to the cir- 
cumstances of the appeal now before your 
lordships’ House, and to similar cases : — I 
proceed to state those propositions, though 
in doing so I am conscious of the danger 
pointed out by my noble and learned friend, 
Lord Bramwell [viz., that in laying down 
general propositions some necessary qualification 
or exception is generally omitted, and that such 
propositions are generally called “obiter”]. 
(1) That the owner of the surface has a natural 
and legal right to the undisturbed enjoyment of 
that surface in the absence of any binding agree- 
ment to the contrary. (2) That the owner of the 
subjacent minerals may excavate and remove 
them to the utmost extent, but should exercise 


that right so as not to disturb the lawful enjoy- 
ment of the ofrner of the surface. (3) That the 
excavation and removal of the minerals does not, 
per se, constitute any actionable invasion of the 
right of the owner of the surface, although 
subsequent events show that no adequate sup- 
ports have been left to sustain the surface. 
(4) But that, when in consequence of not leaving 
or providing sufficient support?, a disturbance of 
the surface takes place, that disturbance is an 
invasion of the right of the owner of the surface, 
and constitutes his cause of action (p. 14S). . . . 
I am of opinion that Cockburn, C.J., in Lamb v. 
Walker , and the C. A. in the case before us, were 
respectively right in resting on Backhouse v. 
Bonomi , and deducing from it a principle which 
governs the question. Backhouse v. Bonomi is 
not satisfactorily reported. We gather from the 
report in your lordships’ House with some 
difficulty what was actually decided. Mr. 
Manisty, in his argument in that case at your 
lordships’ bar, puts it thus : — “ The act done was 
a perfectly innocent act at the tiifte it was done ; 
the argument on the other side is that it must be 
treated as having been injurious, because it might 
afterwards become so. If the action had been 
brought when the act was first done, the answer 
would have been that the defendant had a right 
to do the act, and that no damage had been 
occasioned.” Lord Westbury says, “ I think it is 
abundantly-clear, both on principle and authority, 
that when the enjoyment of the house is inter- 
fered with by the actual occurrence of the 
mischief, the cause of action then arises, and the 
action may then be maintained.” And Lord 
Cranworth adds : — “ It has been supposed that 
the right of the party whose land is interfered 
with is a right to what is called the pillars or the 
support. In truth, his right is to the ordinary 
enjoyment of his land, and until that ordinary 
enjoyment is interfered with he has nothing of 
which to complain. That seems the v principle on 
which the case ought to be disposed of.” It 
seems to me that Backhouse v, Bonomi did decide 
that the removal of the subjacent strata was an 
act (I will not say an innocent act) done in the' 
legitimate exercise of ordinary ownership, which, 
per sc, gave no right of action to the owner of 
the surface, and that the latter had no right of 
action until his enjoyment of the surface was 
actually disturbed. The disturbance then con- 
stituted his right of action. There was a com- 
plete cause of action in 1868, in respect of which 
compensation was given, but there was a liability 
to further disturbance. The defendants per- 
mitted the state of things to continue without 
taking any steps to prevent the occurrence of any 
future injury. A fresh subsidence took place, 
causing a new and further disturbance of the 
plaintiff’s enjoyment, which gave him a new 
and distinct- cause of action. . . . The necessary 
conclusion is that Lamb v. Walker js not cor- 
rectly decided, and that the able reasoning of 
Cockburn, C.J*. in that case ought to have 
prevailed. — p. 150. And see col. 1809. 

[lord blackburn, dissenting, held that the 
view of the majority in Lamb v. Walker was right.] 

Barley Main Colliery Co. v. Mitchell (supra), 
explained. 

Crumbie v. Wallsend Local Board (1891) 60 
L. J. Q. B. 392 ; [1891] 1 Q. B. 503 ; 64 L. T. 
490 ; 55 J. P. 421.— C.A. 
esher, m.r. — I t seems to me that the law 

is'n 
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applicable to this case has been laid down by the 
H. L. in Durley Colliery Co % v. Mitchell. 

It is contended on behalf of the defendants that 
that case is distinguishable, the distinction relied 
upon by Mr. Walton being, that there the sub- 
sidence occurred by fits and starts, as he puts it. 
whereas here the subsidence was continuous — it 
went on without stopping . . . assuming it to he 
so. still, inasmuch $s no cause of action accrues 
until damage has been done, when only a certain 
amount of damage has beeu done there is only a 
cause of action to that amount ; but when the 
damage goes on — when it becomes more, though of 
the same kind — that additional damage is another 
and a different damage. There is no cause of 
action in respect of that additional damage until 
that damage has occurred, and the H. L. has in 
Durley Main Colliery Co. v. Mitchell , laid down 
that there is a new cause of action for each 
successive damage. — p. 394. 

Barley Main Colliery Co. v. Mitchell, and 
Bonomi v. Backhouse {supra), discussed. 

Att.-Gen. v. Conduit Colliery Co. (1894) 61 
L. J. Q. B. 207 ; [1895] 1 Q. B. 301 ; 15 R. 2G7 : 
71 L. T. 777 ; 43 W. R. 366 : 59 J. P. 70 ; 1 1 
Times L. R. 57. — collins, j. : weight, j. 
doubting. 

Bonomi v. Backhouse, Iamb v. Walker 
(col. 1806), and Mitchell v. Barley Main 
Colliery Co. (col. 1807), discuss#!. 

Green well r. Low Becchburn Colliery Co. 
(1897) 66 L. J. Q. B. 643 ; [1897] 2 Q. B'.' 165 ; 
76 L. T. 759.— BRUCE, J. • 

Greenwell v. Low Beechburn Colliery Co., 
considered and followed. 

Barley Main Colliery Co. v. Mitchell, con- 
sidered. 

Hall v. Norfolk (Duke) (1900) 69 L. J. Oh. 
571 ; [1900] 2 Oh. 493 ; 82 L. T. 836 ; 48 W. R. 
565 ; 64 J. P. 710.— KEKEWICH, J. 

Browne (or Brown) v. Robins (1859) 2S 
L. J. Ex. 250 ; 4 PI. & N. 186. — EX. 

Applied, Richards r. Jenkins (1868) 18 L, T. 
437; 17 W. R, 30 . — ex.; discussed, Green r. 
Belfast Tram Co. (1887) 20 L. R. Ir. 85, 41.— 
q.b.d. ; Att.-Gen. v. Conduit Colliery Co. (supra). 

Hamer v. Knowles, Stroyan v. Knowles 
(1861) 30 L. J. Ex. 102 ; 6 H. & N. 454 ; 
3 L. T. 746 ; 9 W. R. 615.— EX. 

Applied , Richards v. Jenkins (supra) ; referred 
to, Lamb r. Walker (1878) 3 Q.B. D. 394 (supra, 
col. 1806) ; Att.-Gen. v. Conduit Colliery Co. 
(supra). 

Cardigan (Earl) v. Armitage (1823) 2 B. & C. 
197 ; 3 D. & R. 414 ; 26 R. R. 313.— K.B., 
discussed. 

Proud Bates (18G5) 34 L. J. Oh. 406 ; 11 
Jur. (N-.S.) 441 ; 6 N. R. 92 ; 13 L. T. 61.— 
WOOD, V.-C. 

Cardigan (Earl) v. Armitage, commented on. 

Proud v. Bates, approved. 

Hamilton (Duke) v. Graham (1871) L. R. 2 
H. L. Be. 166. 173, — H.L. (SC.) ; LORD CHELMS- 
EORD dissenting. 

Proud v. Bates and Hamilton (Buke) v. 
Graham, referred to. 

Ballacorkish Bilver, Lead and Copper Mining 
Co. v. Dumbell (or Harrison) (1873) 43 L. J. P. C. 


19 ; L. R. 5 V. C. 49. 62 ; 29 J.. T. 658 ; 22 W. K. 
227.— P.C. 

Hamilton (Buke) v. Graham, explained. 
Ramsay r. Blair (1876) 1 App. (.las. 701,701. — 
H.L. (8C.). 

Hamilton (Buke) v. Graham, Proud v. Bates, 
and Ballacorkish Silver. Lead and Copper 
Mining Co. v. Bumbell (or Harrison), 

discussed and explained. 

Eardley e. Granville (1876) 45 J. J. Cli. 669 : 
3 Oh. D. 826, S34 ; 34 L. T. 609 : 24 W. R. 52S. 

— JESSEL, M.R. 

Proud v. Bates, referred to. 

Atkinson r. King (1*878) 2 L. R. Ir. 320. — C.A. 

Ballacorkish, &c. Mining Co. v. Bumbell, 

referred to. 

Att.-Gen. (Isle of Man) r. Mylelireest (1879) 
48 L. J. P. C. 36 ; 4 App. Cas. 294, 309 ; 40 L. T. 
764. — P.C. (supra, col. 1803). 

Eardley v. Granville, referred to. 

Kuabon Brick and Terra Cotta Co. v. G. W. 
Ry. (1892) 62 L. J. Oh. 483 ; [1893] 1 Ch. 427.— 
KEKEWICIf, »J. J affirmed, C.A. ( post,- col. 1823). 

Rowbotham v. Wilson (1860) 30 L. J. Q. B. 
49 ; 8 H. L. Cas. 348 : 6 J ur. (x.s.) 695 : 
2 L. T. G42.— H.L. (E.). discussed, 

Sliafto r. Johnson (1863) 8 B. k S. 252, n. — 
WOOD, V.-C. ; Proud r. Bates (1865) 31 L. J. Cli. 
406 (supra) ; Williams r. Baguall (1866) 15 
W. It. 272 . — wood, v.-C. ; Richards r. Jenkins 
(1868) 18 L. T. 437, 445 ; 17 W. R. 30.— EX. ; 
Hammersmith, kc., Ry. r. Brand (1869) 38 L. J. 
Q. B. 265 ; L. R. 4 H. L. 171, 183 ; 21 L.T. 238. 
—h.l. (e.) (see Railway”) ; Buccleuch (Duke) 
r. Wakefield (1870) L. R. 4 j-ft L. 377, 399 (post. 
col. 1824) ; Hext r. Gill (1872) L. 11. 7 Ch. 699, 
715 (post, col. 1811) ; Eadon r. Jeff cock (1872) 
L. R. 7 Ex. 379, 387 (supra, col. 1802) ; Aspden 
c. Seddon (1875) L. R. 10 Ch. 394, 401 (post) ; 
Ramsay r. Blair (1876) 1 App. Oas. 701, 703.— 
H.L. (sc.) ; Hall Byron (1877) 46 L. J. Ch. 
297 ; 4 Ch. D. 667, 678 (post, col. 1825) ; 
Dalton r. Angus (1881) 6 App. Oas. 740, 791 
(supra, col. 1806) ; Bell r. Love (1883) 10 
Q. B. 1). 547, 558 ( post, col. 1826) ; Pountnev r. 
Clayton (1S83) 11 Q. B. X). 820, 839 (post, 
col. 1823) ; Dixon r. White (1883) 8 App. Oas. 
833. — H.L. (sc.) ; Darlcy Main Colliery Co. r. 
Mitchell (1886) 11 App. Cas. 127,138 (col. 1807). 

Rowbotham v. Wilson, applied. 

Smith v. Darby (1872) 42 L. J. Q. B. 140; 
L. R. 7 Q. B. 716, 722 : 26 L. T. 702 ; 20 \V. R. 
982.— Q.B, 

Smith v. Barby, applied. 

Aspden c. Seddon (1875) 44 L. J. Oh. 359 : 
L. R. 10 Oh. 394, 404 ; 32 L. T. 415 ; 23 W. R. 
580.— L.JJ. (S. C. (1876) 48 L. J. Ex. 353 ; 1 
Ex. D. 490 ; 36 L. T. 545 ; 25 W. R. 277.— C.A.). 

Smith v. Barby and Aspden v. Seddon. 

refer red to. And- see post, col. 1811. 

Dalton r. Angus (1881) 6 App. Cas. 740, 809 
(supra, col. 1806); Bell v. Love (1883) 10 
Q. B. D. 547, 569.— C.A. (post, col. 1S2G). 

Smith y. Darby, referred to. 

Pountney v. Clayton (1883) 52 L. J. Q. B. 566 ; 
11 Q. B. D. 820, 839. — C.A. (post. col. 1823). 
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Aspden v. Seddon (s upra), approval but 
dinting uished . 

Dixon v. White (1883) S App. Ons. 833, 851.— 
II. L. (sc.). 

Aspden v. Seddon. explained. 

Love t\ Dell (1884) 53 L. J. Q. P>. 257 : 9 App. 
Gas. 28(1. 299.— H.L. (E.) (see past, col. 1826). 

Smith v. Darby, applied . 

Aspden t. Seddon, referred la. 

Anderson r. McCracken Bros. (1.900) 2 Fraser, 
780, 787.— CT. OF SESSION. 

Buchanan v. Andrew (1873) L. K. 2 
H. L. (Sc.) 2SG ( reversing 9 llettie, 554. 
— CT. oi<’ session), discussed. 

Bell r. Love (1883) 52 L. J. Q. B. 290; 10 
(.). IL D. 547, 558. — C.A. ; affirmed (post, 
col. 1820). 

Buchanan v. Andrew, rule la, riled. 

Dixon v. White (1883) 8 App. Cas. 833, 843. 

Bell v. Wilson (1S0G) 35 L. J. Oh. 337 ; L. IL 
1 Oh. 303 ; 12 Jur. (x.s.) 203 : 14 L. T. 
135; 1 4 W. R. 493. — L.JJ. ; varying (1805) 
34 L. J. Ch. 572 : 2 Dr. & Sni. 395.— 
KINDERSLEV, V.-C.. not applied. 

Midland By. t\ Checkley (1807) 30 L. J. Ch. 
380; L. R. 4 Eq. 19, 25; 10 L. T. 260; 15 
W. R. 071.— ROM ILLY, M.If. 

Bell v. Wilson, referred to. And see post. 
Cleveland (Duchess) r. Meyrick (1807) 37 i 
Tj. J. Ch. 125 ; 17 L. T. 238 ; 10 W. R. 1 04.— 
M A LINS, V.-C. : Hcxt v. (fill (1872) 41 L. J. Ch. 
761: L. R. 7 Ch. 099, 715; 27 L. T. 291 ; 20 
W. R. 957.— L.JJ. 

Bosse (Earl) v. Wainman (1845) 15 L. 4. Ex. 
67 ; 14 M. &*W. 859. — EX. ; affirmed, mm. 
Wainman v. Bosse (Earl) (1848) 2 Ex. 
800.— EX. CEL,, fallowed. 

Micklethwait v. Winter (1851) 20 Jj. J. Ex. 
313 : 6 Ex. OIL— EX. 

Bosse (Earl) v. Wainman and Micklethwait 
v. Winter, rom mental on. 

Darvill (or Davvell) r. Roper (1855) 24 L. J. 
Ch. 779; 3 Drew. 291 : 3 W. il. 407.— kindkrs- 
LBY, V.-C. 

Darvill (or Davvell) v. Boper, applied. 

Bosse (Earl) v. Wainman and Micklethwait 
v. Winter, distinguished. 

Brown r. Chadwick (1857) 7 Ir. C. L. R. 101. 
— C.P. . And see post, col. 1812. 

Darvill v. Boper, applied. 

Listowel (Countess’) r. Gibbings (1858) 9 
ir. C. L. R. 223, 233.— Q, B. 

Bosse (Earl) v. Wainman and Micklethwait 
v. Winter, foil owed. 

Jamieson r. North British By. (1808) 0 tfcot. 
L. R. 188.— LORD KIN LOCH. 

Bosse (Earl) v. Wainman, Darvill v. Boper, 
and Bell v. Wilson (supra), referred to. 
Att.-Gen. (Isle ot Mail) r. Mylchreest (1879) 

4 App. Cas. 294, 305.— r.c. (supra, col. 1810). 

Bell v. Wilson and Bosse (Earl) v. Wainman, 

discussed. 

Jamieson v. North? British By., applied. 
Midland By. v. Haunch wood Brick and Tile 
Co. (1882) 20 Ch. D. 552.— KAY, J. tiec post , 
col. 1823. 


Bosse (Earl) v. Wainman, referred to. 

Bell v. Wilson, disting nisi ed. 

Att.-Gen. r. Welsh Granite Co. (1S87) 35 W. IL 
619. — C.A. ; FRY, L.J. doubting. 

Bosse (Earl) v. Wainman, explained. 

Darvill v. Boper (supra) and Bell v. Wilson, 

referred to. 

Breadalbane (Lord) v. Mercies (1818) 1 Shaw 
Ap. 225. — h.l. (SC.), approved. 

Glasgow (Lord Provost) r. Faric (1888) 13 
App. Cas. 657. — H.L. (sc.) (supra, col. 1804). 

Bosse (Earl) v. Wainman, referred to. 

Jersey (Earl) r. Neath Union (1889) 22 
Q. B. I). 555, 563. — C.A. (supra, col. 1804). 

Bell v. Wilson, referred- to. 

Midland By. r. Robinson (1889) 59 L. J. Ch. 
442 : 15 App. Cas. 19, 35 (post, col. 1823). 

Bell v. Wilson, referred to. 

Darvill v. Boper (supra), explained. 

Brown v. Chadwick and Listowel (Countess) 
v. Gibbings (col. 181 L), not followed. • 
Fishboimie r. Hamilton (1890) 25 L. R. Ir. 
483, 491, 500.— v.-c., and C.A. 


Inundation of Mines. 

Beaufort (Duke) v. Morris (1847) 6 Hare 
340. — TVIGRAM, v.-c.; varied, (ISIS) 2 Ph. 683; 
12 Jur. 614. — GOTTEN HAM, L.C. 

Wilson v. Waddell (1876) 2 App. Cas. 95 ; 
35 L. T. 639. — H.L. (tic.), applied. 

Smith v. Musgrave (or Fletclicr v. Smith) 
(1877) 47 L. J. Ex.* 4 ; 2 App. Cas. 7S1, 786; 
37 L. T. 367 ; 26 W. R. 83.— H.L. (E.). 

i 

Wilson v. Waddell, disrussed. 

Hurdman r. N. E. Ry. (1878) 47 L. J. C. IL 
368 : 3 O. P. D. 168, 174 ; 38 L. T. 339 ; 26 
W. R. 489.— C.A. 

Haward v. Bankes (1760) 2 Burr. 1113 ; and 
Eirmstone v. Wheeley (1844) 13 L. J. Ex. 
361 : 2 D. A L. 203. — EX., distinguished. 
Smith v. Kenrick (1849) 18 L. J. C. B. 172 ; 7 
C. B. 515, 56)3 ; 13 Jur. 362. — C.L*. 

Smith v. Kenrick. 

Distinguished, Humphries r. Brogdou (1850) 
20 H. B. 10 : 15 (J. B. 739 ; 15 Jur. 124.— 
Q.B. (supra, col. 1800) ; dissented from, Dickinson 
r. Grand Junction Canal Co. (1852) 21 L. J. Ex. 
241 ; 7 Ex. 282 ; 16 Jur. 20O — EX. ; approved, 
Baird v. Williamson (1863) 33 L. J. C. P. 101 ; 
15 O. X*. (N.ti.) 376 : 20 Jur. (N.ti.) 152 ; 9 L. T. 
412 ; 12 W. R. 150.— C.P. 

Smith v. Kenrick and Baird v. Williamson. 
Approved , Rylauds r. Fletcher (1868) 37 L. J. 
Ex. I6J ; JL. IL 3 H. L. 330, 339 ; 19 Jj. T. 220. 
— h.l. (E.) (and see <k Water”); discussed, 
Crompton v. Lea (1874) 44 L. J. Ch. 69 ; L. R. 
19 Eq. 115, 126 ; 31 L. T. 469 ; 23 W. R. 53.— 
hall, v.-c. ; Humphreys (or Humphries) r. 
Cousins (1877) 46 L. J. C. P. 438; 2 C. P. D. 
239, 243; 36 L. T. 180: 25 W. R. 371. — C.P.B, ; 
Att.-Gen, v. Tomline (1879) 48 L. J. Ch. 593 ; 12 
Ch. D. 214, 227 ; 40 L. T. 775 ; 28 W. R. 76.— 
FRV, J, (affirmed, 0. A., post). And see col. 1813. 
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Smith v. Kenrick (supra). 

Referred to, W o&c Cumberland lion and Steel 
Co. v. Kenyon (1879) 48 L. J. Ch. 793 ; 11 Ch. D. 
782 ; 40 L. T. 703. — C.A. ; not applied. Att.-Gen. 
r. Tomline (1880) 49 L. J. Ch. 377 : 14 Ch. D. 
58, 63 ; 42 L. T. 880 ; 28 W. R. 870; 44 J. P. 
617. — C.A. ; AVhalley v. Lancashire, Ac., By. 
(1 884) 53 L. J. Q. B. 285 ; 13 Q. 11. D. 131, 140 ; 
50 L. T. 472; 32 W. 11. 711 ; 48 J. P. 500. 
—C.A. 

Baird y. Williamson (col. 1812), applied. 
Young v. Pan Pier Distillery Co. [1893] A. 0. 
691 ; GO L. T. 838 ; 58 J. P. 100.— H.L. (8C.). 

Smith v. Kenrick and Lonsdale (Earl) v. 
Littledale (1793) 2 H. Pl. 267; 2 Austr. 
356 ; 5 Pro. P. O. 519, referred to. 
Jordeson v. Sutton Southcoatcs and Drypool 
Gas Co. (1S99) 68 L. J. Ch. 457 ; [1899] 2 Ch. 
217 ; SO L. T. 815 ; 63 J. P. 692.— C.A. 

Crompton v. Lea (col. 1812), referred to. 
Wilson r. WaTIdell (1876) 2 App‘. Gas. 95, 98 ; 
35 L. T. 639. — H.L. (sc.) (supra, col. 1812). 

West Cumberland Iron and Steel Co. y. 
Kenyon (1877) 46 L. J. Ch. 850 ; 6 Oh. D. 773.— 
FRY, J. ; reversed , C.A. (supra'). 


1 1 yongful 1 1 o/dii juj . % 

Lewis v. Branthwaite (1831)9 L. J. (o.S.) 
K. B. 263. — K.B., referred to. 

Kcyse r. Towell (1853) 22 L. ,1. Q*. P>. 305; 

2 El. & PI. 132 ; 17 Jur. 1052.— Q.B. 

Lewis v. Branthwaite and Keyse v. Powell. 
Approved. Bowser v. Maclean (1860) 30 L. J. Ch. 
273 ; 2 Dc CL E. A J. 415 ; 6 Jur. (N.S.) 1220 ; 3 
L. T, 456; 9 AV. R. 112. — CAMPBELL, L.C. ; 
explained, Eardlcy v. Granville (post). 

Bowser v. Maclean, referred to. 

' Proud v. Pates (1865) 34 L. J. Ch. 406 (supra, 
col. 3809). 

Bowser v. Maclean, explained. 

Eardley v. Granville (1876) 45 L. J. Ch. 669 ; 

3 Ch. D. 826, 834 (supra, col. 1810) ; Cooper r. 
Crabtree (1882) 53 L. J. Ch. 514; 20 Ch. D. 
589, 592 ; 46 L. T. 573 ; 30 AV. 11. 579.— C.A. 

Powell v. Aiken (1858) 4 K. A J. 343. — 
wood, v.-c., applied . 

Milton v. AYoods (post) : Llynvi, Ac., Co. v. 
Brogden (post, col. 1814) ; Elias r. Griffith (1878) 
8 Ch. D. 521, 528. — HALL, v.-c. (reversed, c.A. ; 
see supra, col. 1796). 

Hunt v. Peake (I860) Johns. 705. — 
wood, v.-c., applied . 

Richards r. Jenkins (1868) 18 L. T. 437, 
445 ; 37 AY. XL 30.— EX. ; Llynvi, Ac., Co. v. 
Brogden ( post, col. 1814), 

Martin v. Porter (1S39) 5 M. A AY. 352 ; 
2 H. A H. 70. — EX., followed. 

Morgan r. Powell (1842) .11 L. J. Q. B. 263 : 
3 Q. B. 278 ; 2 G. A D. 721 ; 6 Jur. 1109.— Q.B. ; 
Wild r. Holt (1842) 11 L. J. Ex. 285 ; 9 M. A W. 
672; 1 D. (n.S.) 876. — EX. 

Martin v. Porter, discussed. 

Wood v. Morewood (1841) 3 Q. B. 140, n.— 
PARKE, B., principle applied. 

Hilton \\ Woods (1867) 36 L, J, Ch. 941 ; 


L. It. 4 Eq. 432, 440 ; 16 L. T. 736 ; 35 AY. It. 1105. 
— JUALINS, V.-C. 

Martin v. Porter, Wood v. Morewood, and 
Hilton v. Woods, discussed and applied. 

Llynvi Coal and Iron Co. r. Brogden (1870) 40 
L. J.* Ch. 46 ; L. It. 1 L Eq. 188 ; 23 L. T. 518 ; 
19 AY. It. 196. — BACON, V.-C. 

Martin v. Porter anti Wood v. Morewood, 

discussed. 

Jegon r. A r iviau (1871) 40 L. J. Ch. 389 ; L. It. 
6 Ch. 742, 760 ; 19 W. It. 365.— HAT HER LEV, L.C. 

Wood v. Morewood and Hilton v. Woods, 

discussed. 

Trotter v. Maclean (1879) 13 Ch. D. 574, 586 
(post, col. 181(5). 

Martin v. Porter, applied. 

Phillips r. Homfray ; Pothcrgill r. Phillips 
(1871) L. It. 6 Ch. 77o“ 780.— HATHERLEY, L.C. 

Martin v. Porter, referred to. 

Brown r. Dibbs (1877) 37 L. T. 171 ; 25 W. It. 
776. — p.c. ; Dreyfus r. Peruvian Guano Co. 
(1881)) 42 Oh. D. 66, 76 (post, col. 1815). 

Phillips v. Homfray, applied. 

AVilliams i\ Enggett (1877) 46 L. J. ('ll. 849, 
850; 37 L. T. 96; 25 W. It. 874.— FRY, J. ; 
Phillips r. Homfray (1883) 52 L. J. Ch. 401, 
833 ; 24 Ch. D. 439, 445 ; 49 L. T. 5 ; 32 VY. It. 
6.— PEARSON, J. ; varied C.A. ; BAG G ALLAY, L.J, 
dissenting. See “Executor," vol. i., col. 1113. 

Martin v. Porter and Phillips v. Homfray, 

applied. 

Whitwham t. AVcstminster, Ac., Co. ( post, 
col. 1SJ 5). 

J « 

Jegon v, Vivian (supra), applied. 

Ashton v. Stock (1877) 6 Ch. D. 719; 25 
AV. E. 862.— hall, v.-c. ; and United 
Merthyr Collieries Co., In re (IS 72) L. E. 
15 Eq. 46 ; 21 W. E. 117.— BACON, v.-C., 
referred to. 

Trotter v. Maclean (1879) 13 Oh. D. 574, 
586 (post, col. 1816). 

Jegon v. Vivian, principle sustained . 

Livingstone r. Eawyards Coal Co. (1880) 5 
App. Cas. 25 ; 42 L. T. 334 ; 28 W. It. 357 ; 44 
J. P. 392.— H.L. (SC.). 

Lord blackburn. — Now, my lords, there was 
a technical rule in the English Courts in these 
matters. When something that was part of the 
realty (we are talking of coal in this particular 
case) is severed from the realty and converted 
into a chattel, then instantly on its becoming a 
chattel, it becomes the property of the person, 
who had been the owner of the "fee in the land, 
whilst it remained a portion of the land ; and 
then in estimating the damages against a person 
who had carried away that chattel, it was con- 
sidered and decided that the owner of the fee 
was to bo paid the value of the chattel at the 
time when it was converted, and it would in fact 
have been improper, as qualifying his own 
wrong, to allow the wrongdoer anything for that 
mischief which he had done, or for that expense 
which he had incurred in converting the piece of 
rock into a chattel, which lie had no business to 
do. Such was the rule of the common law. 
Whether or not that was a judicious rule at any 
time I do not take upon myself to say ; but a 
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long while ago (and when 1 say a long while I 
mean twenty-five years ago), Parke, 15. put this 
qualification on it, as far as I am aware, for the 
first time. He said, If however the wrongdoer 
1ms taken it perfectly innocently and ignorantly, 
without any negligence and so forth, and if the 
jury, in estimating the damages, arc convinced 
of that, then you should consider the mischief 
that has really been done to the plaintiff who 
lost it whilst it was part of the rock, and there- 
fore you should not consider its value when it 
had been turned into a piece of coal after it had 
been severed from the rock, but you should treat 
it at wliat would have been a fair price if the 
wrongdoer had bought it whilst it was yet a 
portion of the land, as you would buy a coalfield 
[ Wood v. Mo rewood {supra)']. That was the rule 
to be applied where it was an innocent person that 
did the wrong ; that rule was followed in Jegon 
v. Vivian, which has been so much mentioned ; 
■it was followed in the Court of Chancery, and, 
so far as 1 know, it has never been questioned 
since, that where there is an innocent wrong- 
doing the point that is to be made out for the 
damages is, as was expressed in the minutes of 
the decree : — “ The defendants to be charged 
with the fair value of such coal and other 
minerals at the same rate as if the mines had 
been purchased by the defendants at the fair 
market value of the district ; ” that 1 understand 
to mean as if the mines had been purchased while 
the minerals were yet part of the soil. — p. 39. 

Jegon v. Vivian, applied. 

Whit wham r. Westminster Brymbo Coal and 
Coke Co. (IS 96) 65 L. J. Oh. 508, 741 ; [1S96] 1 
Oh. 894 ; [1890] 2 Cli. 538 ; 74 L. T. 405, 804 ; 
44 AV. E. 459, 698 # — CHJTTY, J., and C.A. 

Llynvi Coal and Iron Co. v. Brogden {supra, 
col. 1814), referred to. 

Trotter r. Maclean (1879) 8 Oh. 1). 574, 
587 (post) ; Tucker v. Linger (1882) 51 L. J. Ch. 
713 ; 21 Ch. D. 18,29. — KAY, J. {supra, col. 1803). 

Livingstone v. Rawyards Coal Co. [supra, 
col. 1814), distinguished. 

Taylor r. Mostyn (1886) 55 L. J. Oh. 893; 33 
Ch. I). 220,233 ; 55 L. T. 651.— C.A. 

cotton, l.j. — That was a Scotch case, and it 
was a very peculiar one, because there the party 
claiming damages for the wrongful taking oil the 
minerals was the owner of a little bit of coal, 
which by itself could never have been worked, 
being situated in the midst of other mines and 
quite surrounded by them, having no shaft in it. 
Therefore it could not be worked, and the owner 
was in this position, that if his neighbour had 
not taken it, he never could have got for that 
coal, or for a licence to work that coal, more 
than the House of Lords gave him, which was 
not the value of the coal when severed from the 
mine, but only the royalty which his own wit- 
nesses said he could have got for the coal. That 
was entirely different from this. Here there 
was a shaft, down to the coal, and because the 
coal was all worked out there was nothing to 
prevent the pillars being taken, and the coal 
claimed by the landlord, which pillars the lessees 
were expressly prohibited from taking. — p. 897. 

Livingstone v. Rawyards Coal Co., referred to. 

Dreyfus r. Peruvian Guano Oo. (No. *2) (1889) 
58 L. J. Ch. 758; 42 Ch. D. 66, 77 ; G1 L. T. 
J80 ; 5 Times L, R. 595. — KAY, j. ; a firmed, 43 


Ch. I>. 31G ; iG2 L. T. 518 ; <*Asp. M. C. 492. - 
C.A. ; BOWEN, L.J. dissent! nr/. And see 8. O. 
nom. Peruvian Guano Co. v. Dreyfus (1892) 61 
L. J. Ch. 749; [1892] A. C. 1GG, 175, n. ; GG 
L. T. 536 ; 7 Asp. M. C. 225. — H.L. (e.) ; 
varying C.A. {supra). 

Dean v. Thwaite (1855\y 21 Beav. 621. — 

Jtf.Tt. 

Applied , Dawes v. Bagnall (1875) 23 W. E. 
G9U. — hall, v r .-c. ; Trotter r. Maclean (post) ; 
commented on, Ecclesiastical Commissioners r. 
N. F. lty. (1877) 47 L. J. Ch. 20 ; 4 Ch. D. 845, 
860 ; 36 L. T. 174. — -MALIKS, V.-C. 

Ecclesiastical Commissioners v. N. E. Ry., 

referred to. 

Trotter r. Maclean (1879) 49 L. J. Ch. 25G : 13 
Ch. D. 574, 587 ; 42 L. T. 118 ; 2S W. E. 244.— 
FRY, J. ; Gibbs r. Guild (1881) 51 L. ,J. Q. B. 
228; S Q. B. D. 29G, 304. — FIELD, J. {affirmed 
C.A. ; see supra, col. 1585). 

• 

Trotter v. Maclean, approved. 

Joicey v. Dickinson (1881) 45 L. T. 643. — C.A. 

Dean v. Thwaite, referred to. 

Barber r. Houston (1885) IS L. E. Ir. 475, — 
C.A. 

Ecclesiastical Commissioners v. N. E. Ry., 

not followed. 

Dean v. Thwaite, Dawes v. Bagnall {supra), 

an,d Trotter v. Maclean, applied. 

Astley and Tyldesley Coal and Salt Co., and 
Tyldcsley Coal Co., In re (1899) GS L. J. Q. B. 
252 ; 80 L. T. 116.— BRUCE and rtdley, jj. 

Ecclesiastical 'Commissioners v. KT. E. Ry., 

disapproved. 

Dean v. Thwaite and Trotter v. Maclean, 

discussed. 

Bulli Coal-Mining Co. r. Osborne (1899) GS 
L. J. 1\ C. 49 ; [1899] A. C. 351 ; 80 L. T. 430 ; 
47 \V. E. 545.— P.C. 

LORD JAMES of Hereford.— It is very diffi- 
cult to follow the reasoning of the learned V.-C. 

[ Ecclesiastical Commissioners v. A 7 ". Id. Ry.] . His 
honour said distinctly 41 there was no improper 
intention.” He hold that what was done “ was 
done under a mistake.” Yet the defendants 
were visited with all the pains and penalties of 
fraud. The account was. carried back beyond 
the six years ; the measure of damages was in 
accordance with the severest rule ever applied. 
The ground of the decision seems to have been 
that although there was no moral fraud — no 
fraud in fact — yet “for the purposes of the 
statute the breaking of bounds into a neighbour’s 
colliery must be considered a fraudulent act.” 
There is no foundation for that proposition. . . . 
In all or almost all the other eases cited at the 
bar the Court held that fraud was not established. 
But Sir J. Eomilly, in Bean v. Thwaite, and 
Fry, J., in Trotter v. Maclean, expressed their 
opinion that fraud would or might be an answer 
to the plea of the statute. In Bean v. Th waite, 
where the learned M.E. held that the evidence 
of fraud was not conclusive, his honour made 
these observations : “ The case of fraud alleged, 
and the only fraud that 1 think would justify 
the Court in coming to the conclusion that the 
coal gotten before that period ” — that is, before 
the period of limitation — “ought to be accounted 
for, is that the defendant had- intentionally taken 
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the plaintiffs codl, and had concealed the fact, 
and during the process had taken steps to prevent 
the plaintiff discovering it.” If those observa- 
tions arc to be construed to mean that in his 
honour’s opinion something more was required 
beyond taking the coal furtively, their lordships 
are unable to agree in them. But they think 
that is not the faif 1 meaning of Ihe passage cited, 
which must he understood as applied to the 
alleged facts of the ease on which his honour was 
then commenting. . . . Tt may be observed that 
in Trotter v. Maclean, no fraud was suggested 
beyond the fraud that lies in the secrecy of wilful 
trespass underground, and that the plaintiffs 
failed to prove in that case that the trespass was 
wilful. — p. 53. 

C tulee Canal*. 

Fletcher v. Gr. W. Ry. (1800) 29 L. J. Ex. 
258 ; 5 H. & N. 689 ; 6 Jur. (N.S.) 961 ; 2 
L. T. 808 ; 8 W. 11. 501. — EX. CTf. 

Considered, If. & N. W. By. r. Aokroyd (1862) 
81 L. J. Oh. 5: 8 Jur. (N.s.) 911 : 6 L. T. 
121 ; 30 W. R. 867. — wood, v.-c. : appro red, 
G. W. By. t. Bennett ( post) ; explained, Dunn 
r. Birmingham Canal Co. (post); did am com- 
mealed an, Pountney r. Clayton (1888) 11 
Q. B. D. 820, 8-18.— 0. A. Qwwf,‘ col. 1823) : dis- 
cussed, Midland By. r. H aunchwood Brick and 
Tile Co. (1882) 20* Cli. D. 552, 559 fool. 1828) ; 
Consett Waterworks Co. c. Bitson (1889) 22 
Q. B. 1). 838, 887 (post, col. 1827). 

Dudley Canal Company v. Grazebrook(l$8o) 
8 L. J. (o.s.) K. B. 361 ; 1 B. & Ad. 59 : 
35 B. B. 212 . — bayley, J., approved. 

CL W. By. r. Bennett (L%7) 86 L. J. Q. B. 
188 ; L. B. 2 H. L. 27.— H.L. (B.) (pod, col. 1828). 

Dudley Canal Co. v. Grazebrook ; Wyrley 
and Essington Canal v. Bradley (1806) 7 
East 368 : 8 B. B. 642. — k.b. ; Birming- 
ham Canal Co. v. Dudley (Earl) (1802) 7 
II. & N. 969 : 9 Jur. (N.S.) 24. — EX. CH. ; 
Swindell v\ Birmingham Navigation Co. 
(1860) 29 L. J. C. P. 364 : 9 O. P>. (N.s.) 
241 : 7 Jur. (N.s.) 190. — c.L\ ; and Stour- 
bridge Canal Co. v. Dudley (Earl) (I860) 
80 li. ,1. Q. B. 108 : 3 El. y El. 409; 7 
Jur. (N.s.) 329 : 3 L. T. 449 ; 9 W. B. 158. 
— EX. CH., applied. 

Midland By. r. Chccklcv (1867) 36 L. ,1. Oh. 
380 ; |j. U. 4 Eq. 19, 28 : lV> L. T. 260 : 15 W. R, 
671. — KOJM I ELY, M.Tt. 

Dudley Canal Co. v. Grazebrook and Stour- 
bridge Canal Co. v. Dudley (Earl), dis- 
cussed. 

I hum v. Biriuinghiiiu Canal Co. (1872) 41 
L. .1. Q, B. 121 : L. B. 7 Q. B. 256 ; 26 L. T. 
241 ; 20 W. B. 573.— Q.B. : H ANNEX, ,T. dissent- 
ing ; a {finned, 42 L. J. Q. B. 34 ; 3,. K. 8 Q. B. 
42 ; 27 L. T. 683 ; 21 W. B. 266.— EX. CH. 

Stourbridge Canal Co. v. Dudley (Earl), 

didin (/wished. 

Lancashire, die., llv. r. Knowles. 20 Q. B. I). 
391, 404 (post'). 

Dudley Canal Co. v. Grazebrook. 

Listing wished, Lancashire, die.. By. r. Knowles 
. (1887) 57 L. J. Q. B. 150 ; 20 Q. B. D. 391 ; 52 
J. P. 340. — c.A. ; Knowles v. Lancashire, dee., 
By. ( post) (affirming c.A.) ; referred to, Att.-Gen. 
r. Conduit Colliery Co. (post, col. 1818). 


Midland Ry. v. Checkley (supra). 

Distinguished, G-. W. By. v. Smith (1875) 2 
Oh. D. 235, 240.— hall. v.-c. (reversed, c.A. ; 
see post, col. 1822) : discussed. Midland By. r. 
Hauncliwood Brick, die., Co. (1882) 20 Oh. 1>. 
552 ( post. col. 3828) ; referred to, Tucker v. 
Linger (1882) 21 Ch. D. 18, 25. — KAY, j. (see 
supra, col. 1803) ; approved, Robinson r. Milne 
(1884) 53 L. J. Oh. 1070. — NORTH, J.; .I(‘rsey (Earl) 
v. Neath Union Guardians (1889) 22 Q. B. 1). 
555, 561 (supra, col. 1804) : considered, Fisli- 
bourne v. Hamilton (1890) 25 L. It. Ir. 183, 50s. 
— O.A. 

Cromford Canal Co. v. Cutts (1848) 5 Bailw. 

Gas. 442.— COTTENHAM, L.C.. applied. 

Whitehouse r. 'Wolverhampton and Walsall 
By. (1869) 39 L. J. Ex. 1 ; L. B. 5 Ex. 6, 15 ; 21 
L. T. 558 ; 18 W. B. 147.— EX. 

Cromford Canal Co. v. Cutts, approved. 

Knowles r. Lancashire and Yorkshire Ry. 
(18S9) 59 L. J. Q. B. 39 ; 14 App. Ous. 24S ; 61 
L. T. 91 ; 54 J. P. 103.— H.L. (E.). 

HALSBURY, L.C .-—Dudley Canal Co. v. Graze- 
brook (supra) may have been quite right, and f 
should be very loth to say it was wrong ; bn t the 
statute there seems to me to be distinguishable in 
such important respects from the statute now 
under consideration that 1 am unable to derive 
the least assistance from the decision in that ease. 
The scheme and structure of the Acis are entirely 
different. Here the plain words of the 37t.li 
section make the mine-owner liable if lie causes 
injury to the canal. . . . J agree with Fry. L.J., 
that sect. 38 gives rights and remedies to a larger 
class of persons than the mine-owners who are 
mentioned in sect. 37. The section seems to me 
to con tenij date the ease of the mine-owner who 
is hindered by the existence of the canal from 
the further prosecution of his mining enterprise. 
It appears to me, therefore, I confess, without 
any doubt, or hesitation, that the supposed 
injustice of construing Ihe language in iis 
natural and ordinary sense does not arise. But 
when 1 find the high authority of Lord Cotten- 
ham in favour of construing these words as I 
construe them, and that, in no uncertain terms, 
in a decision which has now for many years been 
an unquestioned authority upon the subject. 
(Cromford. Canal ('a. v. Cutts), I certainly can 
feci no difficulty whatever in moving your lord- 
ships that the judgment of the 0. A. be affirmed, 
and this appeal dismissed with costs. — p. 42. 

Knowles v. Lancashire and Yorkshire Ry., 

referred to. 

Att.-Gen. r. Conduit Colliery Co. (1894) 64 
L. J, Q. B. 207 ; [IS95 | 3 Q. 35. 303 ; 15 R. 267 ; 
71 L. T. 777: 43 WV'JEL 366; 59 J. P. 70: II 
Times L. R. 57 . — oolltns, ; WRIGHT, ,7. 
doubting. 

Cromford Canal Co. v. Cutts and Knowles v. 
Lancashire &c., Ry. (supra), discussed and 
distinguished. 

Chamber Colliery Go. v. Rochdale Canal Co. 
(1895) 64 L. J. Q. B. 615 ; [1895 1 A. 0. 564 ; 1 1 
B. 264 : 73 L. T. 258.— H.L. (E.). " 

LORD HEHSCHELL.— The f main question to be 
determined is the effect <5f sects. 39 and 40 
of the Act of 1794. Precisely similar sections 
in another Canal Act came under the con- 
sideration of this House in Knowles v. Lanca- 
shire, Ss'c-., Ry. . . . It appears clear that sect. 39 
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has no application to this coal, that section 
being in terms confined to the subjacent 
minerals. As regards these there is a clear 
statutory prohibition of any such working of 
them as will injure or prejudice the canal or 
towing-path, and there is therefore a statutory 
liability imposed if these minerals arc so worked 
as prejudicially to affect the canal or any of 
the accompanying works belonging to the pro- 
prietors. As regards the working of minerals 
adjacent to the canal there is no corresponding 
prohibition or liability. In Knowles v. Lanca- 
shire, Jj'c. , Ry . the plaintiffs’ claim was for 
working coal under and near the canal and 
works, whereby they had been injured. ... In 
the argument on behalf of the defendants [in 
that case] in this House, no distinction was 
drawn between subjacent and adjacent coal. It 
may probably have been the case that if the 
subjacent coal had been left, the working of the 
adjacent coal would have caused no subsidence. 
But, however that may be, the judgment of this 
House was rested entirely upon the express 
provisions of sect. 37 in the Act then under con- 
sideration, which corresponds with sect. 39 of 
the statute of 1791. The L.C. pointed out that 
the plain words of the 37th section made the 
mine-owner liable if he caused injury to the 
canal, and that no reason for cutting down the 
plain meaning of the words could be derived 
from the enactment contained in the succeeding 
section. Lord Macnaghten took the same view. 
... It is to be observed that in the opinion of 
the noble and learned lord, sects. 37 and 3S (in 
this Act sects. 39 and 40) were to be read together, 
and that his judgment as to the liability of the 
mine-owner, and the right which he has to iusist 
that the amounts compensation payable to him 
for the coal necessary for the support of the 
canal should be ascertained, is based on the 
statutory liability created by the earlier section. 
In a case, therefore, like the present, in which 
sect. 39 is inapplicable, and where there is no 
statutory liability in relation to the working of 
the coal, the entire reasoning of this House in 
Knowles v. Lancashire, cj'c., Ily. is equally 
inapplicable. What I have said with reference 
to Knowles's Case applies also to . . . Cromford 
Canal Co. v. Calls. — pp. 648 — <>51. 

Chamber Colliery Co. v. Rochdale Canal Co., 

applied. 

Knowles v. Lancashire, &c., Ry., considered. 

New Moss Colliery Co. r. Manchester, Sheffield 
and Lincolnshire Ry. (1397) 66 L. J. Ch. 381 ; 
[1897] 1 Ch. 725 ; 76 L. T. 231. ; 45 W. R. 493.— 
BYRNE, J. 

Cromford Canal Co. v. Cutts (supra) and 

Knowles v. Lancashire, &c., Ry., esplai ned 

and not applied. 

Glamorganshire Canal Navigation Co. v. 
Nixon’s Navigation Co. (1901) 85 L. T. 53. — C.A. 

romer, L.J. — Those cases dealt with two 
special Acts of Parliament which were almost 
identical in terms. The cases turned entirely 
upon the very special wording of those Acts, and 
all that they decided was this : They were Acts 
dealing with Cangd Companies who had power 
to acquire property for the purpose of a canal. 
The Acts showed that, owing to their special 
terms, compensation for any difficulties placed in 
the way of a mine owner in working his minerals 
under or near the canal, were to be compensated 


for at the tihie when the working of the mine 
owner came so near to the canal as to be likely 
to damage it. On the true construction of the 
Acts, one of the difficulties in question, entitling 
the coal owner to compensation, was his being 
obliged, for fear of injury to the canal, not 
to continue his workings. It is with regard 
to those Acts that the L.3., in the report of 
Knowles v. Lancashire, „)V, Ry., observed, first, 
that no general principle was involved in the 
determination of the case ; and, secondly, that 
the decision of the case in no way affected the 
Railway Clauses Consolidation Act of 1S45, or, 
indeed, any other statute not enacted in the 
same terms. — p. 58. 

Whitehouse v. Wolverhampton and Walsall 

Ry. (supra, col. ISIS), considered. 

Holliday v. Wakefield Corporation (1890) 60 
L. J. Q. B. 361 ; [1891] A. C. SI ; 64 L. T. 1 ; 
40 W. R. 129 ; 55 J. P. 325.— H.L. (e.). 

Holliday v. Wakefield Corporation, explained 
and applied . 

Gerard (Lord) andL. & N. W. Rv., In re (1895) 
64 L. J. Q. B. 260 ; [1895] 1 Q. B. 459 ; 14 R. 
201 ; 72 L. T. 142 ; 43 W. R. 374.— C.A. 

Gerard (Lord) and L. & N. W. Ry., In re, 

explained and not applied. 

Glamorganshire Canal Navigation Co. t. 
Nixon’s Navigation Co. (1901) 85 L. T. 53. — C.A. 


Under Railways. 

N. E. Ry. v. Crosland (1862) 32 L. J. Ch. 
353; 4 De-*G. F. & J. 550; 1 N. R. 72; 
7 L. T. 765; 11 W. R. S3.-L.JJ. ; 
affirming 2 J. & H, 565. — wood, v.-c., 
followed. 

Elliot N. E. Ry. (1863) 32 L. J. Ch. 402 ; 
10 H. L. Cas. 333 ; 2 N. R. 87 ; 9 Jur. (N.S.) 555 ; 

8 L. T. 337 ; 11 W. R. 604.— h.l. (e.) ; affirm- 
ing S. C. mm. N. E. Ry. r. Elliot (1860) 30 
L. J. Ch. 160 ; 2 Be G. F. & J. 423 ; S W. It. 603. 
— L.C., wJ/o affirmed, with a variation , 29 L. J. Ch. 
808 ; 1 J. & H. 145.-- WOOD, v.-c. And see 
col. 1821. 

N. E. Ry. v. Crosland, distinguished. 

Reg. c. L. & N. W. Ry. (1899) 68 L. J. Q. B. 
(>S5 : riS99] 1 Q. B. 921 ; 80 L. T. 728.— C.A. ; 
affirmed, on the ground that the award ought 
to have been taken up, nom. L. & N. W. Ry. i\ 
Walker (1900) 69 L. J. Q. B. 367 ; [1900] A. C. 
109 ; 82 L. T. 93 ; 48 W. R. 384 ; 64 J. P. 483.— 
ILL. (E.). 

A. L. SMITH, L.J. — The actual decision in 
that case [A r . E. Ry. v. Crosland'] is to me 
clear ; for it was that, where a landowner has 
conveyed to a railway company “the right 
and privilege of making, and for ever here- 
after maintaining,” a tunnel through his 
laud, he could not afterwards call upon the 
railway company to compensate him for the 
minerals when he desired to work them within 
forty yards of the line, because he had sold the 
right to support to the tunnel to the railway 
company, and consequently could not make the 
company again pay for the minerals. It will be 
seen at p. 357 of the report of the case in the 
Law Journal Reports, that the bill was framed 
upon this hypothesis, and upon this alone, by 
| the company against the landowner, by which 
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bill the com pany^ sought* to restrain the land- 
owner from winning minerals within forty yards 
of the line, which he threatened to do unless the 
company paid him for them, and the company 
were successful. Knight Bruce, L.J., gave judg- 
ment against the landowner, solely upon the 
ground upon which the bill was framed. 
Turner, L.J. de^lt with the statutes which 
existed in that case ; but I must point out that, 
although some parts of the Acts therein referred 
to were similar to those in the present case, when 
taken as a whole, the legislation in that case does 
not appear to me to cover this case. — p. 694. 

COLLINS, L.J., who dissented, thought _V. J3. 
By. v. Crosland was directly in point. 

N. E. Ry. v. Crosland, applied. 

Reg. v. L. & IT. W. Ry. (O.A., supra), overruled. 
L. &; N. W. Rv. c. Walker (1903) 72 L. J. K. B. 
578 ; [1903] A. C. 280 ; SS L. T. 705.— H.L. (E.). 

Caledonian Ry. y. Sprot (1856) 2 Macq. H. L. 
449 ; 4 W- R. 659. — H.L. (SC .), followed. 
Caledonian Ry. r. Belhaven (Lord) (1857) 
3 Macq. H. L. 56. — H.L. (sc.) ; Elliot v. N. E. Ry. 
(1863) 10 H. L. Cas. 333 (supra, col 1820). 

Caledonian Ry. v. Sprot and Elliot v. IT. E. 
Ry., rut applied. 

a. W. Rv. r. Bennett (1867) 30 L. J. Q. B. 
133; L. R;2 H. L. 27, 38 (post, col. 1S23) ; 
Midland Ry. r. Checkley (1867) L> R. 4 Eq. 
19, 26 (supra, col. 1817). 

Caledonian Ry. v. Sprot and Elliot v. N. E. 
Ry., referred to. 

Richards r. Jenkins (1S6S) 18 L. T. 437, 444 ; 
17 W. R. 30. — ex. ; Metropolitan Board of Works 
v. Metropolitan Ry. (1868) 37 L. J. C. P. 2S1 ; 
L. R. 3 C. P. 612 ; 19 L. T. 10 : 16 W. R. 1117. 
— c.p. ; affirmed, 33 L. J. C. P. 172 ; L. R. 4 C. P. 
192 ; 19 Li. T. 744 ; 17 W. R. 416. — EX. CH. 

Elliot v. N. E. Ry. 

Approved and followed, Popplewell v. Hod- 
kinsou (1869) 38 L. J. Ex. 126 ; L. R. 4 Ex. 
248, 253 ; 20 L. T. 578 ; 17 W. R. 806.— ex. CH. ; 
not applied, Midland Ry. v. Haunchwood, See., 
Co. (1882) 20 Ch. D. 552, 558 (post, col. 1823) ; 
referred- to, Board of Works v. Hymes (1892) 32 
L. R. Ir. 6<i8. — c.A. ; L. Sc N. W. Ry. v. Evans 
(post); applied, Aldin v. Latimer Clark [1894] 2 
Ch. 437 (post) ; L. Sc N. W. Ry. t\ Walker {supra). 

Caledonian Ry. v. Sprot, referred to. 
Hammersmith and City Ry. v. Brand (1869) 
38 L. J. Q. B. 265 ; L. R. 4 H. L. 171 ; 21 L. T. 
238 ; 18 W. 11. 12. — H.L. (E.) ; LORD CAIRNS 
dissenting . And sec 11 Railway,” 

Caledonian Ry. v. Sprot, distinguished. 
Buchanan v. Andrew (1874) L. R. 2 H. L. Sc, 
286 (see supra, col. 1811) ; Aspden v. Seddon 
(1875) 44 L. J. Ch. 359; L. R. 10 Oh. 394.— 
L.jj. (supra, col. 1810) ; Midland Ry. r. Haunch- 
wood, &c., Co. (post, col. 1823). 

Caledonian Ry. v. Sprot, referred to. 

Dalton r. Angus (1881) 50 L. J. Q. B. 689 ; G 
App. Cas. 740, 792 ; 44 L. T. 844 ; 30 W. R. 191 ; 

46 J. P. 132. — H.L, (E.) ; Rigby -v. Bennett (1882) 
21 Ch. D. 559, 569 ; 40 L. T. 47 ; 31 W. R. 222 : 

47 J. P. 217. — c.A. : Pountney r. Clayton (1883) 
11 Q. B. D. 820, 840. — C.A. (post, col. 1823). 

Rigby v. Bennett (supra) and Caledonian 
Ry. v. Sprot. 

Explained, Birmingham, Dudley and District 


Banking Co. v. Ross (1888) 57 L. J. Ch. 601 ; 
38 Ch. I). 295, 308 ; 59 L. T. 609 ; 36 W. R. 914. 
— C.A. : distinguished, Or eon r. Belfast Tram Co. 
(1887) 20 L. li. Ir. 35, 43.— Q.B.D. 

Caledonian Ry. v. Sprot. 

liefer red to, L. & N. \V. Ry. r. Evans (1892) 
62 L. J. Ch. 1 ; [18931 1 Ch. 16 ; 67 L. T. 630 ; 

41 W. R. 149. — C.A. (reversing [1892] 2 Oh. 432 ; 
66 L. T. 526. — KEICEWICH, J.) ; applied-, G . W. Ry. 
r. Cefn Oribbwr Brick Co. (1894) 63 L. J. uii. 
500 ; [1894] 2 Ch. 157 ; 8 R. 178 ; 70 L. T. 279 ; 

42 W. R. 493.— KEKEWICH, J. ; Aldin r. Latimer 
Clark (IS 94) 63 L. J. Ch. 601 ; [1894] 2 Oh. 
437 ; 8 11. 352; 71 L. T. 119 ; 42 W. R. 553.— 
STIRLING, J. 

Caledonian Ry. v. Sprot, referred- to. 

L. & IT. W. Ry. v. Evans, applied. 

Edinburgh and District Water Trustees v. 
Clippens Oil Co. (1900) 3 Eraser, 156 . — ct. of 
session ; Glamorganshire Canal Navigation Co. 
r. Nixon’s Navigation Co. (1901) 85 L. T. 53. — 
C.A. 

Smith v. G. W. Ry. (1877) 47 L. J. Ch. 97 ; 
3 App. Cas. 165, 1S2 : 37 L. T. 645 ; 26 
W. li. 130. — H.L. (e.) ; affirming, with a- 
variation , S. C. nom. G. W. Ry. v. Smith 
(1876) 45 L. J. Ch. 2 35 ; 2 Ch. D. 235 ; 
34 L. T. 267 ; 24 W. 11. 443.— C.A., dictum 
not followed. 

Dixon r. Caledonian and Glasgow and S. WV 
Rys. (1880) 5 App. Cas. 820 ; 43 L. T. 513 ; 29 
W. R. 249 ; 45 J. P. 105.— -H.L. (SC.). 

selbohne, l.c. — M y lords, the Second Division 
of the Court of Session in this case have held that 
the railway company is not placed by the Rail- 
ways Clauses Consolidation (Scotland) Act, 1845, 
in the position of having thirty days after the 
receipt of a notice from a mine-owner and no 
more, within which to make up their minds 
whether they will give a counter-notice to pre- 
vent the working of the minerals under the rail- 
way and for a certain distance from it upon the 
terms of compensation provided by the Act. 
There appears to be no authority upon this 
subject, unless it be a dictum- which incidentally 
fell from the late L.C. in this House in Smith v. 
G. IT. Ity. Undoubtedly, the L.C. did in that 
case, in which no counter-notice had been given, 
ami when the. question did really not arise, and 
■was in no way material to the decision, say this : 
“There is no doubt that when Mr. Smith gave 
his notice to the directors of his intention to 
work, he stated to them that he intended to work 
both coal and ironstone, and if that notice was 
to be held a good notice entitling him to work 
as to the ironstone, the time has passed for the 
railway directors to give a counter-notice, and he 
would be entitled, whether they were willing to 
compensate him or not, now to work the iron- 
stone.” Your lordships will, I am sure, feel great 
respect for any dictum, even when unnecessary 
for the purpose of the decision of the particular 
case with reference to which it was said, which 
fell from so eminent a judge. ... At the most 
it indicates the primd facie impression of a very 
eminent and learned judge which certainly, so 
far as it goes, is favourable to the argument of 
the appellants in this case.— p. 826. 

Smith v. G. W. Ry. 

Discussed, Consett Waterworks Co. v. Ritson 
(1889) 22 Q. B. D. 318, 333 (post, col. 1823) ; 
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applied, Holliday v. Wakefield Corporation 
[1S9J] A. C. SI (supra, col. 182(0; considered, 
G N. By. r. inland Be venue Commissioners 
[189U] 2 Q, B. 652 (post). 

G. W. Ry. v. Bennett (1867") 36 L. J. Q. B. 
133 ; L. It. 2 H. L. 27 ; 16 L. T. 186 ; 15 
YV. It. 617. — H.L. (e.), referred to. 

Dunn r. Birmingham Canal Co. (1872) L. li. 
7 Q. B. 256, 266 (supra, col. 1817) : Hooper r. 
Bourne (1877) 16 L. J. Q. B. 500 : 2 Q. B. D. 
330, 316, and (1880) 19 L. J. Q. 1>. 370; 5 
App. Cas. 1, 21 (see u Lands Clauses Act,” 
supra, col. 1551). 

G. W. Ry. v. Bennett and Errington v. Metro- 
politan District Ey. (1882) 51 L. J. Ch. 
305; 10 Ch. D. 559; 16 L. T. 113; 30 
W. E. 663.— C.A. ; reversing HALL, v.-c., 
discussed. 

Dixon v. Caledonian and Glasgow and S. W. 
Eys. (supra, col. 1822), applied. 

Midland Ev. v. Haunch wood Brick and Tile Co. 
(1882) 51 L. J. Cli. 778 ; 20 Ch. D. 552, 556 ; 16 
L. T. 301 ; 30 AW E. 610.— KAY, J. 

G. W. Ey. v. Bennett , discussed and applied. 
Pountnev r. Clayton (1883) 52 L. J. Q. B.566 ; 
11 Q. B. 1). 820, 827, 831; 19 L. T. 283; 31 
AW E. 661.— C.A. ; reversing (1882) 47 L. T. 
731 ; 31 W. It. 501.— DENMAN, J. ; MANISTY. J. 
dissenting. 

Midland Ey. v. Haunchwood Brick and Tile 
Co. (supra) and G. W. Ey. v. Bennett, 

discussed . And see col. 1821. 

Midland Ey. r. Miles (1886) 55 L. J. Ch. 715 ; 
33 Ch. D. 632, 012 ; 55 L. T. 128 ; 35 AV\ E. 76. 
— STIRLING, J. And see S.O. (1885) 30 Ch. D. 
631, 639; 53 L. T. .380; 31 W. R. 136.— 
pearson, J. ; and Glasgow (Lord Provost) v. 
Farie, 13 App. Cas. 688 (post). 

G. W. Ey. v. Bennett, applied. 

Glasgow (Lord Provost) r. Fane (1888) 58 L. J. 
V. C. 33; 13 App. Cas, 657, 671.— H.L. (SC.) 
(supra, col. 1801). 

G. W. Ey. v. Bennett, followed. 

Dixon v. Caledonian, &c., Eys., and Erring- 
ton v. Metropolitan District Ey. (supra), 
■referred to. 

Midland Ey. r. Robinson (1889) 59 L. J. Oh. 
112 ; 15 App. Cas. 19, 27 ; 62 L. T. 191 ; 38 
AW K. 577; 51 J. P. 580.-— H.L. (is.) ; LORD 
M ACN AG HTEN dissenting. 

Ponntney v. Clayton (supra), and G. W. Ey. 
v. Bennett, discussed. 

Consett. Waterworks Co. v. Eitson (1889), 22 
Q. B. D. 318, 327 ; 60 L. T. 360 ; 53 J. P. 373.— 
cave and A. L. SMITH, JJ. 

G. W. Ey. v. Bennett ; Dixon v. Caledonian, 
&c., Eys. ; Errington v. Metropolitan Dis- 
trict Ey. ; Midland Ey. v. Miles (supra) ; 
and Pountney v. Clayton, dicta discussed 
and followed. And see col. 1 821. 

Ruabou Brick and Terra Cotta Co. v. G. A\ r . Ey. 
(1892) 62 L. J. Ch. 483 ; [1893] 1 Oh. 127 ; 2 E. 
237 ; 68 L. T. 110 : 11 AW E. 118.— C.A. 

Errington v. Metropolitan District Ey., 

applied- . • 

G-. N. Ey. v. Inland Revenue Commissioners 
(1899) 68 L. J. Q. B. 97S ; [1899] 2 Q. B. 652 ; 
81 L. T. 385; 18 AA r . E. 170; 61 J. P. 21.— 
P^lUilNG and PHILLIMORE, JJ. 


G. W. Ey. v. ^Bennett ; Errington v. Metro- 
politan District Ey. ; and Midland Ey. 
v. Miles (supra), referred to. 

Midland Ey. v. Haunchwood Brick and Tile 

Co. (supra), explained. 

Ct. AW Ey. r. Blades (1901) 70 L. J. Ch. 817 ; 
[1901] 2 Ch. 621 ; 85 L. T. 308 : 65 J. P. 791.— 
buckley, J. See judgment at length. 

Midland Ey. v. Robinson (col. 1S23). 

Discussed, Fishbourne r. Hamilton (1890) 25 
L. E. lr. 483, 506. — C.A. ; applied, Ruabon 
Brick, &c., Co. v. G. AW Ey. L1S93] 1 Ch. 127, 
139 (supra) ; Shaftesbury r. Wallace [1897] 1 
Ir, E. 381.— CHATTERTON, V.-C. ; referred to, 
G . AW Ey. r. Blades [ 1 901 ] 2 Oh. 621, 630 (supra) ; 
explained, Todd Birleston & Co. and N. E. Ey., 
In re [1903] 1 K. B. 603, 605, 609. — C.A. (post). 

Ruabon Brick and Terra Cotta Co. v. 
G. W. Ey. (supra). 

Applied , Reg. r. G. AW Ey. (1893) 62 L. J. 
Q. B. 572 ; 9 E. 1 ; 69 L. T. -*572. — C.A. ; 
referred, to, G. W. Ey. v. Blades (supra) : 
explained , Todd Birleston k. Co. and jST. E. Ry., 
In re (1903) 72 L. J. K. B. 337 ; [1903] 1 Iv. B. 
603, 609 ; 88 L. T. 366 ; 67 J. P. 105.— C.A. 

Barrington, In re, Gamlen r. lyon (1886) 
56 L. J. Oh. 175 ; 33 Ch. D. 523 ; 55 L. T. 
87 ; 35 W. E. 161. — KAY, J., distinguished. 

Robinson’s Settlement Trusts, In re (1891) 60 
L. J. Ch. 776: [1891] 3 Ch. 129 ; 65 L. T. 211 ; 
39 AW E. 632. — CHITTY, J. 

1. Customs and Prescription. 

Bateson v. Green (1793) 5 Term Rep. 411. 
— K.B., commented, on. 

Hilton r. Granville (Earl) (1811) 13 L. J. Q.B. 
193 ; 5 Q. B. 701. 729 ; D. & M. 614 ; 8 Jur. 
310. — Q.B. ; (and see S.C. Cr. k Ph. 283. — L.C.) ; 
Humphries v. Brogden ( post) ; Hall r. Byron 
(1877) 16 L. J. Ch. 297 ; 1 Ch. I). 667, 675 (post, 
col. 1825); Robertson r. Hartopp (1889) 59 
L. J. Ch. 553 ; 13 Ch. D. 181, 501 ; 62 L. T. 
585 ; 6 Times L. E. 126. — C.A. 

Hilton v. Granville (Earl). — q.b. 

Discussed, Humphries r. Brogden (1850) 20 
L. J. Q. B. 10 ; 12 Q. B. 739, 753 ; 15 Jur. 121.— 
q.b. (see supra, col. 1800) : commented on, hut. 
held binding , Beckett (or Blackett) v. Bradley 
(1862) 31 L. J. Q. B. 65 ; 1 B. & S. 910 ; 8 
Jur. (N.S.) 588 ; 5 L. T. S32. — Q.B. ; referred to, 
Williams r. Bagnall (1866) 12 Jur. (N.S.) 987; 
15 W. E. 272. — wood. V.-C. ; Taylor r. 8hafto 
(1869) 8 B. & H. 228, 251 ; 16 L. T. 207.— Q.B. 

Hilton v. Granville (Earl), dictum . held over- 
ruled. 

Buccicuch (Duke) r. AVakefield (1870) 39 L. J. 
Ch. Ill ; L. E. 1 H. L. 377, 399 ; 23 L. T. 
102, — H.L. (E.) ; reversing S.C. num. AA r akefield v. 
Buccleuch (Duke) (1867) 36 L. J. Ch. 763 ; 
L. E. 1 Eq. 613.— MAL1NS, V.-C. 

hat her LEY, L.C.— Now without considering 
the present authority of the above case, a certain 
dictum, occurs in that case which has been entirely 
set aside by a subsequent case in the H. L., 
namely, Roiohotham v. Wilson (supra, col. 1810) 
the dictum, that if a deed could be produced 
containing such a grant as was then necessary to 
be presumed, in order for the defendant to estab- 
lish his case, the deed itself, would not be con- 
sidered reasonable, because such a deed would be 
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inconsistent t r ith the right grafted. That dictum j 
has been entirely overthrown , and as far as 
regards the case before us there is nothing un- 
reasonable in the construction that is put upon 
t lie Act of Parliament. — p. 451 . lords c he lms- 
ford and COLONSAY to the same effect. 

Hilton v^Granville (Earl) (xupra), referred io. 

Buccleuch (Duke) v. Wakefield, Wakefield v. 
Buccleuch (Duke) (supra). distinguished. 

Hext r. Gill (1872) 41 L. J. Oh. 761 ; L. R. 7 
I’ll. 699, 710 ; 27 L. T. 291 ; 20 W. R. 957.-~L.JJ. 

Hilton v. Granville (Earl), referred to. 

Buchanan v. Andrew (1873) L.R. 2 FI. L. (Sc.) 
280, 297. 

Buccleuch (Duke) v. Wakefield, d hen used. 

Aspden r. Seddon (1874) L. R. 10 Ch. 396, n. 
— .TESSEL, M.R. ; affirmed, L.JJ. (supra, col. 1810). 

Hilton v. Granville (Earl) and Buccleuch 
(Duke) v. Wakefield, referred to. 

Hall r. Byron (1 877) 46 L. J. Ch. 297 : 4 Ch. 11. 
667. 677 ; 36 L. T. 367 ; 25 W. R. 317.— HALL, 
v r .-t\ And see 44 Uommon,” vol. i., col. 375. 

Hilton v. Granville (Earl), discussed. 

Beckett (or Blackett) v. Bradley (supra, 
col. 1824), not followed. r 

Gill c. Dickinson (1880) 5 Q‘. Ik D. 159 : 49 
L. J. Q. B. 262 : 42 L. T. 51 U ; 28 W. R. 415 ; 44 
J. P. 5S7. 

lush, ,r. — If T could see that the attention of 
the Court had been directed in Blacliett v. 
Bradley to the distinction between that case and 
Jlilton v. Granville (B^rl), and to the provisions 
of the Inclosure Act, I should feel myself bound 
to follow the decision in that case. But it is 
clear that the Court, proceeded on the admis- 
sion that the decision in Hilton v. Granville. 
(Bari) did govern the case, and, moreover, the 
attention or the Court does not seem to have 
been Called to the effect of the words of the 
Inclosure Act expressly giving the lord the right 
io let down the surface without making compen- 
sation. It appears to me that, whether well 
founded originally or not, this right is expressly 
legalized by the Act. The allottees take their 
allotments subject to the conditions imposed by 
the Act. and among them to the condition that 
the lord of the manor may work the mines 
without leaving sufficient support, and without 
making compensation. Furthermore, the Act 
expressly provides for compensation from a 
different source, namely, from contributions to be 
levied upon the other allotments in the same 
township. Under these circumstances I do not 
feel myself bound by Blacliett v. Bradley. — 

p. 161.* 

Buccleuch (Duke) v. Wakefield; Hall v. 
Byron (supra) ; Hilton v. Granville 
(Earl) : Beckett (or Blackett) v. Bradley ; 
and Gill v. Dickinson, discussed. 

Bell r. Love (1883) 52 L. J. Q. B. 290: 10 
Q. B. D. 547. 56S.— C.A. ; affirmed, post, col. 1826. 

Hall v. Byron, referred to. 

Att.-Gen. r. Welsh Granite Co. (1887) 35 W. R. 
617. — C.A., fry, l.J. doubt in (j ; Roe v. Siddons 
(1888) 22 Q. B. D. 224, 234 60 L. T. 345 ; 37 
W. R. 228 ; 53 J. P. 246.— C.A, ; Robertson v, 
Hartopp (1888—9) 43 Ch. D. 484, 498.— 
Stirling, j, ; affirmed C.A. (see supm, col. 1824). 


Buccleuch (Duke) v. Wakefield (supra), 
distinguished. 

Benfieldside Local Board r. Consott Iron Co. 
(1877) 47 L. J. Ex. 491 ; 3 Ex. D. 54 ; 3S L. T. 
530 ; 26 W. R. 114. — KELLY, C.B. and CLEASLSY, 15. 

Buccleuch (Duke) v. Wakefield, distin- 
guished. And see col. 1827. 

Love r. Bell (1884) 9 App. Cas. 2S6 ; 53 
L. J. Q. B. 257 ; 51 L. T. I. : 32 W. R. 725 : 48 
J. P. 516. — H.L. (E.); affirming 8. C. mm. Bell r. 
Love (1883) 52 L. J. Q. B. 290 ; 10 Q. B. .D. 547 : 
48 L. T. 592 47 J. P. 468.— C.A. 

SEL borne, L.c. — Ho authority whatever was 
cited in support of the appellant's argument, 
except the case of Buccleuch (Bid te) v. 
Wahejield , which appears to me to differ 
from the present in every material particular. 
In the first place, the words to be con- 
strued there were not words occurring in 
an enumeration of various rights reserved of 
different kinds, but they were words having 
direct and special application to the subject of 
mines, minerals, and mineral working : and in 
connection with that it was said that the lord was 
to retain his former status and to exercise his 
powers, not simply “ in the same way as if the 
Act had not been made” (which words occur 
here), but the words were very emphatic and very 
remarkable, namely, in the same way, as ki if 
the lam Is had remained open and uninclosed, or 
this Act had not been passed that is to say. that 
for the purpose of giving effect to the reserva- 
tion in the lord’s favour, and the rights expressly 
conferred upon the lord by the Tuclosure Act, the 
hypothesis of the lands remaining in an unin- 
closed state was, as between him and the surface 
owner, established by the Act ; and that was 
pointed out as one of the reasons for the conclu- 
sion which was arrived at by one of the noble and 
learned lords who then advised the House. But, 
secondly, in that case there was not a mere reser- 
vation, but there were words operating by them- 
selves to confer, by the authority of the legisla- 
ture, upon the lord, in respect of the exorcise of 
those reserved rights, a great number of privileges 
expressly enumerated, and affecting the surface, 
which might or might not, but probably would 
not, have followed from a mere reservation. And 
Lord Hathcrley, in advising the House, as to its 
judgment, said that the enumeration of those 
rights, granted and not merely reserved by the 
Act of Parliament, was the reason which mainly 
weighed upon his mind in leading him to the con- 
clusion to which he carne, he finding in those 
words, not indeed in express language a power to 
let. down the surface, but what he thought was 
practically equivalent to it, namely, a power 
totally and penman en tly to destroy the surface, and 
to take away the beneficial enjoyment of any part, 
of it from the persons to whom the allotment had 
been made. And thirdly, there was there (which 
was also much and justly relied upon) an absolute 
and unqualified clause of compensation : so that, 
whatever might be the extent of the damage 
sustained, full reparation for that damage would 
be made to whoever might be the person who 
sustained it. All those things were relied upon, 
and all formed ingredients in that judgment, 
but all are absent here. — p. 295. 

LORD WATSON also distinguished Buccleuch 
(Duke) v. Wakefield and continued : The clause 
[providing compensation] may, nevertheless, be 
so expressed as to explain the character and 



1827 


MINES AND MINERALS. 


1828 


extent of these powers, ;is was the case in Aspden 
v. Seil don (supm, col. 1810), where the power 
reserved to the mine owner was (o work the 
subjacent minerals without entering upon the 
surface of the lands. That power would not, of 
itself, have warranted letting down the surface ; 
hut it was made subject to the condition that 
the person working the mines should pay for all 
damages to erections on the surface occasioned by 
t he exercise of the reserved power. .Knt ry < >n the 
land being prohibited, it was a reasonable, if not 
a necessary, inference in that case, that the kind 
of underground working, contemplated and sanc- 
tioned. was such as would cause subsidence and 
injure buildings erected on the surface. — p. 299. 

Davis v. Treharne (1 881) 50 L. J. Q. B. 0G5 ; 
G App. Cas. 4(50 ; 20 W. It. 869 .— h.l. (e.)! 

liefer red to, Mundy r. Rutland (Duke) (1882) 
28 Oh. D. 81, 89 ; 4(1 L. T. 477. — KAY, J. 
(affirmed, (1888) 81 W. 11. 510.- -c. A.) ; applied, 
(Jhapman /■. Day (1888) 47 L. T. 705. — q.b. ; 
Love r, Bell (1884) 9 App. Cas. 28G (supra'). 

Love v. Bell, d isf i ntj u ish ed. 

Buccleuch (Duke) v. Wakefield, referred to. 

Ait. -Gen. /*. Welsh Granite Co. (post). 

Davis v. Treharne (supra ) ; Dixon v. White 
(1888) 8 App. Cas. 888. — ir.L. (so.) ; and 
Love v. Bell, applied. 

Marquiss r. Pease and Partners (1888) 4 Times 
L. II. 090. — C.A. 

Buccleuch (Duke) v. Wakefield; Love v. 
Bell; and Davis v. Treharne, discussed. 

Consett Waterworks Co. r. Ritson (1889) 22 
Q. B. D. 818 ; GO L. T. 800 ; 58 J. V. 878.— CAVE 
and A. L. smith, JJ., reversed. on another pointy 
C.A., post, 

Buccleuch (Duke) v. Wakefield, applied. 

Eishbouvne r. Hamilton (1890) 25 L. It. Ir. 

1 88, 500.— c.A. 

Bell v. Love.— c.A. (supra, col. 1820), 
principles appl led. 

Love v. Bell. — h.l., discussed. 

Consett Waterworks Co. r. ititsou (1889) 04 
L. 8. Ch. 298 n. ; 18 It. 128 n. : 22 Q. 1». i). 702 ; 
•18 W. It. 122 n. ; 59 J. P. 199.— C.A. 

Bell v. Love ; Davis v. Treharne ; and Ben- 
fieldside Local Board v. Consett Iron Co. 

(supra, eol. 1820), referred (o. 

L. & N. W. Rv. Evans (1892) 02 L. J. Ch. 1 ; 
[1898] 1 Ch. 10*; 07 L. T. 080; 41 W, It. 149.— 

C.A. 

Benfieldside Local Board v. Consett Iron Co., 

referred to. 

Att.-Gen. r. Conduit < Villi cry Co. (1894) 
[1895] 1 Q. B. 801 (supra, col. 1809). 

Bell v. Love ; Buccleuch (Duke) v. Wakefield 
(supra) : and Consett Waterworks Co. v. 
Ritson. — C.A., explained and principles 
applied. 

Bell c. Dudley (Earl) (1894) 04 L. J. Ch. 291 ; 
[1895] 1 Oh. 182 ; 18 R. 120 ; 72 L. T. 14 ; 48 
W. It. 122 ; 59 .1. P. 199. — CH ttty, j. 

Love v. Bell (supra)* considered and applied. 

Att.-Gen. v. Welsh Granite Co. (1887) 85 
W. R. 017. — c.A. ESHER, 3VI.R. and LOPES, 
L.J. ; fry, L.J.. douhtim / , referred to. 

llayles Pease (1899) 68 L. J. Ch. 222; 


[1899] 1 Oh. 50?; SO L. T. 220 ;-*47 W. R. 870. 
—STIRLING-, J. See judgment at length. 

5. Grant, Sale and Purchase. 

Roberts v. Davey (1888) 4 B. & Ad. 004; 
1 X. & M. 418: 2 L. J. K. B. 111.— K.R.. 
applied. ? 

- Davenport; r. Jteg. (1877) 47 L. J. P. O. 8 ; 8 
App. Cas. 115, 129 : 87 L. T. 727.— P.c. 

Roberts v. Davey, discussed. 

James r. Young (1 S8-t) 58 L. J. Ch. 798: 
27 Ch. D. 052. 001 : 51 L. T. 75 : 82 W. IV 9S1. 

—NORTH, J. 

Pryse’s Settled Estates, In re (1870) 39 
L. J. Ch. 700 ; L. R. 10 Eq. 581 ; IS W. R. 
1004. — M ALINS, V.-C., followed. 

Powell, Li re (1874) 23 \V. R. 151 . — bacon, 
v.-c. ; Nagle's Trusts, fn re (1877) 0 Ch. D. 104. 
— JESSEL, M.R. * 

Witham v. Vane, 42 L. T. 080 ; 28 W. R. 
270, SI 2.— fry, J. : reversed , (1881) 44 L. T. 
718.— C.A. ; latter derision C.A. parti if reversed , 
(1884) 82 W. U. 01 7. — H.L. (E.). 

Doe d. Hanley v. Wood (1819) 2 B. Sc Aid. 
724 : 21 R. R. 469.— K.B. 

Discussed , Roads r. Trump ingt on Overseers 
(1870) 40 L. J. M. C. 35 ; L. R. G Q. B. 50. 04 ; 
23 L. T. 821. — Q.B. ; distinijuislied , Low Moor 
Co. r. Stanley Coal Co. (1875) 33 L. T. 436, 445. 
—EX., and (iS70) 34 L. T. ISO.— C.A. 

Chetham v. Williamson (1804) 4 East 409 ; 
1 Smith 278. — ** K.B., ' dictum dissented 
from. 

Sutherland (Duke) r. Heathcote (1891) 00 
L. J. Ch. 841 ; [1891] 3 Ch. 504.— v. WILLIAMS, 
J. ; ({(firmed. , C.A. (post). 

Hamilton (Duke) v. Dunlop (1885) 10 App. 

Cas. 813. — H.L. (SC.), not applied. 
Mountjoy’s (Lord) Case (1583) 1 And. 307 ; 
4 Leon. 147. — K.B. : Chetham v. William- 
son ; Doe <1. Hanley v. Wood (supra) ; and 
Carr v. Benson (1808) L. It. 3 Oh. 524 : 18 
L. T. 090 ; 10 W. It. 744. — L.C., referred to. 
Sutherland (Duke) r. Heathcotc [1892] I Oh. 
475 : 01 L. J. Oh. 248 ; 00 L. T. 210.— C.A. 

LIND ley, l.j. — In Lord Mount joy's Vase. 
property was conveyed to two persons, John 
and Charles, in fee, ami they covenanted and 
granted with and to their grantor as follows : 

That it shall be lawful for Lord Monntjoy, 
his heirs and assigns, at all times hereafter 
to have, take, and dig in and upon the 
heath -ground of the premises from time to 
time, sufficient ores, heath, turves, and other 
necessaries for the making, &c., of allom or 
copperas . . . without, let or interruption of the 
said John and Charles (i.e.., the grantees of the 
land), their heirs or assigns, or either of them.’ 1 
Ju Anderson’s report it is said to have been 
resolved (inter alia) “(3) that Lord Monntjoy 
might- dig ore and other things for making of 
allom and copperas, & c., as lie should think 
good.” The report leaves it uncertain whether 
the Lord Monntjoy had an exclusive license or 
not. But it appears. from the report in Leonard 
that it was held that there was a new grant of 
an interest to dig .to Lord Monntjoy and his 
heirs in the land, and not a mere covenant, and 
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tliat Brown (i^e., the grantee §>£ the lands) and 
Uis heirs and assigns might dig there notwith- 
standing the said grant to the said lord. Now, 
Leonard is well known to have keen a very 
accurate reporter, and Lord Mount joy's Case has 
always been regarded as a leading authority for 
the proposition that a grant in fee of a liberty 
to dig ores d*,es not confer on- the grantee an 
exclusive right to dig them, even if the grant 
is in terms without any interruption by the 
grantor. This was the view taken of the case 
in Chatham v. Williamson, and in Loo v. Wood, 
and has never been judicially questioned. — 
p, 4S5, 

Mountjoy’s (Lord) Case (supra), discussed. 

Aldam’s Settled Estate, In re (1902) 71 
L. J. Ch. 552; [1902] 2 Oh. 46; 86 L. T. 
510 ; 50 W. R. 500.— O. A. 

Carr v. Benson and Sutherland (Duke) v. 
Heathcote (supra), approved . 

Atkinson v. King (1S78) 2 L. It. Ir. 320. 
C.A. ; CHRISTIAN, L.J. dissenting , dis- 
tinguished. 

Stanley Itiky (1893) 31 L. R. Ir. 10G. — C.A. 


6. Mining Companies. 

Sibley v. Minton (1857) 27 L. J. Ch. 53 : 
5 W. R. 675. — KINDERSLEV, V.-C., applied. 
Escott r. Gray (1878) 47 L. J. C. P. 606 ; 39 
L. T. 121.— grove and lindley, jj. 

Sharpe v. Dawes (1876) 46 L. J. Q. B. 104 ; 
2 Q. B. D. 26 ; 36 L. T. 138 ; 25 W. R. 66. 
— C.A., followed. 

Sanitary Carbon Co.. In re, W. N. (1877) 223. 
— JESSEL, 3U.R. 

Hybart v. Parker (1858) 27 L. J. C. P. 120 ; 
4 C. B. (N.s.) 209 ; 4 Jur. (N.s.) 265 ; 6 
AY. R. 364. — C.P., applied. 

Gray v. Pearson (1870) L. R. 5 O. P. 568. 575 ; 
23 L. T. 416.— C.P. 

Guthrie v. Bisk (1824) 3 B. A C. 178; 5 
D. & R. 24 ; 3 Stark. 151 . — k.b ., followed. 
Nance, In re, Ashmead, Ex parte (1893) 62 
L. J. Q. B. 500 : [1893] 1 Q. B. 590, 594 ; 4 R. 
311 ; 68 L. T. 733; 41 W. 11. 370.— C.A. 

Norway v. Rowe (1812) 19 Yes. 144; 
12 R. II. 157.— L.C. 

Applied , Prendergast r. Turton (1843) 13 
L. J. Ch. 268.— L.C. (affirming (1S41) 1 Y. A 
C. O. C. 98. — KNIGHT BRUCE, V.-C.) *, Cowell r. 
Watts (1850) 19 L. J. Ch. 455 ; 2 H. A Tw. 224. 
— L.C. ; discussed, Clarke v. Hart (1858) 27 
L. J. Oh. 615 ; 6 H. L. Cas. 633 ; 5 Jur. (N.s.) 
447. — h.l. (e.) (affirming 8. C. now. Hart r. 
Clarke (1854) 24 L. J. Ch. 137 ; 6 De G. M. & G. 
232; 3 Eq. R.264 ; 3 W. R. 147.— L.JJ.; Erlanger 
r.New Sombrero Phosphate Co. (1878) 3 App. Cas. 
1218, 1283 ; 39L.T. 269 ; 26 W. R. 65.— H.L.(E.): 
referred to , Palmer r. Moore (post, col. 1830) ; 
Moung Tha Hnyin t\ Ma Thein Myah (1900) L. R. 
27 Ind. App, 189, 193. — P.C. 

Prendergast v. Turton (supra). 

A~ot. applied, Clements v. Hall (185S) 27 
L. J. Ch. 349 ; 2 De G. & J. 173 ; 4 Jur. (N.s.) 
494. — L.c. and L.JJ. (reversing 24 Beav. 333. 
— M.R.) ; discussed, Clarke v. Hart (supra) ; 
approved but distinguished, Shadwell Water- 
works Co., In re, Bibbens, Ex parte (1869) IS 


W. R. 160.— M ALINS, v.-c. ; explained, Garden 
Gully United Quartz Mining Co. v. McLister 
(1S75) 1 App. Cas. 39, 57; 33 L. T. JOS; 24 
AY. R. 744. — P.C. ; referred to, Krlangcr r. New 
Sombrero, Ac., Co. (supra) : followed, Rule r. 
Jewell ( post) ; not ay) plied, Palmer v. Moore 
QjotO. 

Clarke v. Hart (or Hart v. Clarke) (col. 1829). 
Bef erred to, Garden Gully, Ac., Mining Co. r. 
McLister (supra) ; Erlangcr v. New tSombrero, 
Ac., Co. (supra) ; distinguished. Rule c. Jewell 
(1881) IS Ch. IX 660 ; 29 W. R. 755.— KAY, j . 
(see. judgment at length) : applied, Palmer r. 
Moore (1900) 69 L. J. P. C. 64; [1900] A. C. 
293, 297 ; 82 L. T. 166.— P.C. 

Prosper United Mining Co., In re, Palmer, 
Ex parte (1872) L. R. 7 Ch. 206 ; 26 L.T. 
374 ; 20 AY. R. 323. — L.JJ., referred to. 
Prank Mills Mining Co., In re (1883) 52 
L. J. Ch. 457; 23 Ch. IX 52; 49 L.T. 193: 31 
AY. R. 440.— C.A. 


7. Regulation and Inspection. 

Netherseal Colliery Co. v. Bourne (1S89) 59 
L. J. Q. B. 66 ; 14 App. Cas. 228 ; 61 L.T. 
125 ; 54 J.P.84. — H.L. (E.) ; affirinviu; 36 
AY. R. 405. — c.A. (fry, L.J. dissenting), 
applied. 

Brace r, Abercarn Colliery Co. (1891) 60 L. J. 

Q. B. 706 ; [1891] 2 Q. B. 699 ; 65 L. T. 694 : 40 
W. R. 3 ; 56 J. P. 20 ; 7 Times L. R. 634.— C.A. 

Netherseal Colliery Co. v. Bourne, considered 
and applied. 

Kearney r. Whitehaven. Colliery Co. (1893) 4 

R. 388 ; 62 L. J, M. C. 129 ; [1S93] 1 Q. IX 700, 
707 ; 68 L. T. 690 ; 41 AV. R. 594 ; 57 J. P. 645. 
— c.A. ; affirming (1892) 8 Times L. R. 646. — 
GRANTHAM and* CHARLES, JJ. 

esher, m.r: — It has been suggested that some 
of the propositions there laid down by the 
learned lords were not necessary to the decision 
of that case. But I cannot agree that we in this 
Court ought ever to say of a judgment in the 
House of Lords, which is founded on certain 
propositions as to a statute, that, though it is 
clear the House of Lords meant to put a par- 
ticular interpretation on that statute, we shall 
disregard what they said because it was not- 
necessary to the case. I take the judgment in 
that case to be founded on certain propositions 
enunciated by each of the learned lords. . . . 
Lord Halsbury says: “In cases to which the 
statute applies the payment must be according to 
the weight gotten. Prom that weight gotten 
only certain things can be deducted, and the 
deductions can only be ascertained in a particular 
way.” Lord Brain well says : “ The effect of the 
enactment, then, is, that the men must, be paid 
by weight, that the weight is to be the weight of 
all they send up, but that from it may be 
deducted the weight of certain matters, provided 
that weight is ascertained in a certain way.” 
Lords Fitzgerald and Herschell seem to me to 
assent to these propositions. And Lord Mac- 
naghten says : “If the agreement bad stated in 
plain terms that a deduction was to be made 
from the wages of the miners in respect of 
slack — whatever form the deduction might have 
taken, whether the slack was to be absolutely 
rejected or paid for at a lower rate — no out*, *1 
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think, could have doubted that that part of the 
agreement would have been in contravention of 
the Act of Parliament.” Having regard to these 
opinions . . . how can we hold that the judg- 
ment of Grantham, J. in this case is right '/ It 
is clear that his judgment is wrong, and that of 
Charles, J. is right. — p. 302. 

Kearney v. Whitehaven Colliery Co., not 

applied* 

Chell r. Hall (1806) 12 Times L. R. 408. — 
(JRANTHAM and COLLINS, JJ. 

Baker v. Carter (1878) 47 L. J. M. C. 87 ; 3 
Ex. D. 132 ; 26 W. R. 497. — CLEASBY 
and POLLOCK, BB., refereed to . 

Wynne v. Forrester (1870) 48 L. J. M. C. 
140 ; 5 C. P. D. 361 : 40 L. T. 524 ; 27 
W. R. 820. — c.p.d., distinguished. 

Stokes r. Checkland (1893) 5 R. 240 ; 68 L. T. 
457 ; 17 Cox C. C. 631 ; 57 J. P. 232.— Q.B.D. 

Baker v. Carter ; Stokes v. Checkland ; and 
Wynne v. Porrester, discussed* 

Stokes r* Mitcheson (1002) 71 L. J. K. B. 
677 : [1902] 1 K. B. 857, 863 ; 86 L. T. 767 ; 
50 W. R. 553 ; 66 J. P. 615. — IC.B.D. 

Syhray v. White (1836) 5 L. J. Ex. 173 : 1 
M. & W. 435 ; 2 Gale 68 : 1 Tyr. & G. 
746. — EX., discussed. 

Carr r. Smith (1843) 5 Q. P,. 12S, 138 ; D. & M. 
192. — Q.B. ; Williams r. Groucott (1S63) 32 L. J. 
Q. B. 237 ; 4 B. & S. 140 ; 9 Jur. (N.S.) 1237 ; 8 
L. T. 458 ; 11 W. R. 8S0.— Q.B. 

Williams v. Groucott, distinguished. 

Great Laxey Mining Co. r. Clague (1878) 4 
App. Cas. 115 ; 27 W. R. 417.— r.C. 

SIR R. collier. « — The defendant there 
[Williams v. Groucott] had a right to dig 
his shaft ; but he had not a right to dig it, 
or to maintain it, in such a manner as to be 
dangerous to his neighbour who occupied the 
surface of the adjoining land. The present is 
not an action against a wrong doer for a trespass, 
or against a person negligently and improperly 
exercising a right so as to injure the rights of 
another. It is a claim against persons who are 
exercising their undoubted rights, — not .negli- 
gently or improperly, but subject to a condition 
which did not exist in the case which has been 
quoted, namely, that they should pay compensa- 
tion for damage done. That compensation has 
been assessed by a competent tribunal once for 
all, which puts the plaintiff in as good a position 
as if the damage of which he complains had never 
been done. After receiving that compensation 
he will have no right of action for any subse- 
quent damage lie may suffer from the same 
cause. — p. 119. 


MISTAKE. 

Bingham v. Bingham (1748) 1 Yes. Sen. 
126. — fortescue, M.R., for L.c., applied. 
Cochrane v . Willis (1866) 35 L. J. Ch. 36 ; 
L.R. I Ch. 58 ; 13 L. T. 339 ; 14 W. R. 19.— 
L..TJ ; affirming 34 Beiwv. 368. — -M.lt. 

Bingham v. Bingham, approved. 

Cooper v. Phibbs (1867) L. R. 2H.L. 149, 164 : 
16 L. T. 678 ; 15 W. Xi. 1049.— H.L. (iR.) ; 


reversing 17 Tr. Oh. R. 73. — L.C. ; Jones r. 
Clifford (1876) 45 1L. J. Oh. S09 ; ^ Ch. 1). 779 ; 
35 L. T. 937 ; 24 W. R. 979.— HALL, v.-C. 

Bingham v. Bingham and Davis v. Morier 

(1845) 2 Coll. 303. — V.-C., distinguished. 
Rogers v. Ingham (1876) 3 Ch. D.* 351 ; 35 
L, T. 677 ; 25 W. R. 33S. — C.A. ; affirming 
HALL, V.-C. ( f 

james, l.j. — I have no doubt that there arc 
some cases which have been relied on in which 
this Court has not adhered strictly to the rule 
that a mistake in law is not always incapable of 
being remedied in this Court ; but relief has 
never been given in the case of a simple money 
demand by one person against another, there 
being between those two persons no fiduciary 
relation whatever, and no equity to supervene by 
reason of the conduct of either of the parties. 
1 1 is said that there have been two cases of that 
kind. In Bingham v. Bingham , a man was 
held to be entitled to get his* money back when 
he had paid it for a conveyance of hfe own land 
from another person. It was held in that case 
that he was entitled to recover back the money, 
because he had not the consideration for which 
he had bargained. The other case is Davis v. 
Jforier , where the relation of trustee and cestui 
que trust existed between the parties ; but when 
the facts of that case come to be looked into, the 
person who repeived the whole income of the 
fund on trust to apply the same properly, and 
who was the trustee, retained to himself all 
except 5O0Z. a year, and it appeared that the 
500Z. a year was not all that he ought to have 
paid to the cestui cpte trust- , and. that being so, 
the V.-O. (Knight Bruce) directed an inquiry, 
first, as to whether hq had retained more than 
he ought to have retained ; and, secondly, under 
what circumstances, and whether the other 
cestuis que trust had in any manner assented to 
such retainer — that is to say, had acquiesced in 
it so as to show whether they had given it up. 
Therefore, there was there a question of a cestui 
que trust against a trustee, which trustee — no 
doubt under mistake — had retained trust money 
in his own possession. That is the nearest case 
that I have been able to find to the case now 
before us, but that case is far from establishing 
the proposition contended for. — p. 355. 

Bingham v. Bingham, referred to. 

Bcttycs r. Maynard (1882) 46 L. T. 766 ; 30 
W. R. 793.— KAY, J. (reversed, (1883) 49 L. T. 
389; 31 \V. R. 461. — C.A.) ; Jolliffe r. Baker 
(1883) 52 L. J. Q. Ik 609 ; II Q. B. D. 255 : 48 
L. T. 966 : 32 W. R. 59 ; 47 J. P. 678.— Q.B.D. 

Bingham v. Bingham, approved. 

Strickland v. Turner (1852) 22 L. J. Ex. 

115 ; 7 Ex. 208. — EX., referred to. 
Huddersfield Banking Co. v. Lister & Co. 
(1895) 64 L. J. Ch. 523 ; [1895] 2 Ch. 273 ; 12 
R. 331 ; 72 L. T. 703 ; 43 W. R. 567.— C.A. 

Bingham v. Bingham, referred- to. 

Debenham v. Sawbridge [1901] 2 Ch. 98 ; 70 
L. J. Ch. 525 ; 84 L. T. 519 ; 49 W. R. 502. 

byrne, J. — In Bingham v. Bingham , the 
bargain and conveyance were nugatory : the 
defendant had nothing to sell or convey. This 
case has been repeatedly approved and acted 
upon. See per Lord Cranworth in Cooper v. 
Phibbs (supra), and per Hall, V.-C. in Jones v. 
Clifford Qmti).—V< 109. 
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Cochrane v. Willis ( 'supra , col. 1S31), 
referred to. $ 

Jones r. ClflfoixL (1876) 45 L. J. Oh. 800 ; 3 
Oh. 1). 770*, 791 ( 'supra , col. 1831). 

Cooper v. Phibbs (supra, col. 1831). 

Applied. O'Brien r. Hearn (1870) 18 *\\. 11. 
r>H. — SULLIVAN, iM. it. ; Jones r. Clifford (j *upra) ; 
explained , Allen r. Jtiehardson (1879) 40 L. J. Oil. 
137; 13 Ch. 1). 524. 543 ; 41 L.T.614; 28W.It.313. 
— A1AL1NS,V.-C. ; referred to. Kilvington r. Parker 
(1872) 21 W. U. 121. — BACON - , v.-C.; Daniell 
r. Sinclair (1881) 50 L. J. P. C. 50 ; 0 App. Oas. 
181,191 ; 44 L. T. 257; 20 W. it. 509.— P.C. ; 
Bettyes r. Maynard (1882) 40 L. T. 760 (supra, 
col. 1832) : Wemyss’ Trustees r. Lord Advocate 
(1896) 24 llettic, 210, 228.— CT. OF SESSION 
(reversed now. Lord Advocate t\ Wemyss (1899) 

|’ 1900] A. C. 48. — h.l. (sc.)): Manifold r. 
Johnston (1901) [1902] 1 lr. K. 11.— pouter, m.r. 
Jones v. Clifford ( supra ), referred to. 

Allen r. Richardson ( supra' ) ; Bettyes r. May- 
nard (supra)* 

Jones v. Clifford, d inti npu /shad . 

Soper r. Arnold (1887) 37 Oh. I>. 90 ; 57 L. J. 
Oh. 145 : 57 L. T. 747; 36 W. it. 207 ; 52 J.P. 
374. — C.A. ; affirmed (1889) 59 L. J. Ch. 214; 
14 App. Oas. ‘429 : 61 L. T. 702 ; 38 W. K. 449. 
— H.L. (k). 

cotton, l.j. — T he question there was, how 
far, while the contract was still in fen, the 
vendor was at liberty to correct a mistake he 
made in stating that he was selling freeholds 
when he had only a leasehold interest, and how 
far the purchaser was entitled to correct the 
mistake he made in accepting the title under a 
misapprehension. — p. 1 02. 

Jones v. Clifford, discussed. 

National Provincial Bank of England and 
Marsh. In re (1894) 04 L. J. Oh. 255; [1895] 
1 Ch. 190, 199: 13 E. 347; 71 L. T. 629; 43 
W. K. 1S6. — NORTH, J. 

Beauchamp (Earl) v. Winn (or Wynn) 
L. K. 6 IT. L. 223 ;. 22 W. E. 193.— 
H.L. (E.) : a /fir mi /iff, (1873) 38 L. J. Oh. 
550 ; 21 L. T. 253; 17 W. K. 866.— 
L.J.J., referred- to. 

Daniel] r. Sinclair (1881) 6 App. (-as. 181, 
* 100.— p.c. (supra) ; Bettyes r. Maynard (1882) 
46 L. T. 776 (supra ) ; Barrow r. Isaacs (1890) 00 
L. J. Q. B. 179 ; [1891] J Q. B. 417, 426 ; 64 L. T. 
686 ; 39 W. K. 338 ; 55 J. J\ 517 —C.A. 

Daniell v. Sinclair (supra'), referred to. 
Ward r. Sharp (1884) 53 L. J. Ch. 313: 50 
L. T. 557 ; 32 W. It. 584.— NORTH, J. 

Davies (or Davis) v. Fitton (1842) 2 
Dr. & War. 225 ; 4 Ir. Eq- K. 012. — 
SUGDEN, L.C. 

Discussed, Gun r. McCarthy (post, col. 1834) ; 
applied , May r. Platt (post, col. 1834). 

Garrard v. Frankel (1862) 31 L. J. Ch. 604 ; 
30 Beav. 445 ; 8 Jur. (N.S.) 985.— M.R., 
approved. 

Harris r. Pepperell (1807) L. E. 5 Eq. 1 ; 17 
L. T. 191 ; 16 W. E. 0 8 . — ROM illy, mm. 

Garrard v. Frankel, followed. 

Mortimer v. Shortall (1842) 2 Dr. & War. 363; 
1 Con. & L.417.— SUGDEN. L.C., referred to. 
Bloomer v. Spittle (1872) 41 L. J. Ch. 369; 
L. R. 13 Eq. 427 ; 26 L. T. 272 ; 20 W. E. 435. 
— ROMILLY, M.R, 


Garrard v. Frankel and Harris v. Pepperell 
(supra), commented- on. 

Mortimer v. Shortall, referred- fo. 

Gun r. M‘Cartliy (1884) 13 L. II. Jr. 304. 309. 
— FLANAGAN, J. 

Harris v.* Pepperell; Garrard v. Frankel ; 
and Paget v. Marshall (1884) 51 L. .J. Ch. 
575: 28 Ch. D. 255; 51 L. T. 351 ; 33 
W. E. 60S ; 49 J. I*. 85.— BACON, V.-C., 
discussed. 

Mav r. Platt [1900] 1 Ch. 616 : 69 L. J. Ch. 
357 ; *83 L. T. 123 ; 48 W. E. 617. 

HARWELL, J. — I have always understood the 
law to be that in order to obtain rectification 
there must be a mistake common to both parties, 
and if the mistake is only unilateral, there must' 
be fraud or misrepresentation amounting to 
fraud. It is true that Lord Bonnily, in JIarris 
v. Pepperell and Garrard v. Prank cl , and, 
perhaps, Bacon, V.-C. in Pa pet v. Marshall , 
appear to have shrunk from stigmatising the 
defendant’s conduct in terms as fraud, but they 
treated it as equivalent to fraud, and in my 
opinion would have had no jurisdiction to grant 
the relief that they did in the absence of 
fraud. — p. 623. 

Eowler v. Fowler (1S59) 4 DeG.te J. 250.— 
L.C., referred to. 

Clark r. Crird wood (1877) 7 Ch. 1). 9, IS ; 37 
L. T. 614 ; 25 W. E. 575. — MALI NS, V.-C. : Gun 
r. M ; Oarthy (supra) ; llake r. Hooper (1900) 83 
L. T. 669. — KKKEVVJCFI, J. 

James, Ex parte, Condon. In re (1874 s ) 13 
JL. J. Bk. 107 ; L. E. 9 Ch. 609 : 30 L. T. 
773 ; 22 W. E. 937. — L.JJ., referred to. 

Crew v. Terry (1877) 46 L. j. O. J*. 787 ; 2 
C. P. D. 403, 408.— dknman, J. ; McHenry, 
Ex parte and In re (1883) 53 L. J. Oil. 27 ; 24 
Ch. D. 35,46 ; 48 L. T. 921 ; 31 W. E. 873.— C.A. 

James, Ex parte, followed and- extended. 

Simmonds, Ex parte, Oarnac, In re (1885) 16 
Q. B. D. 308 ; 55 L. J. Q. B. 74 ; 54 U T. 439 ; 
34 W. K. 421 ; 2 Times L. E. 18.— C.A. 

COTTON, L.J. — in my opinion, James, Kv 
parte, lays down this proposition, that when the 
officer of. the Court has in his hands a sum nl' 
money which has been paid to him erroneously 
under a mistake of law, the ordinary rule as 
between adverse litigants does not apply, but. ho 
will be ordered to repay it. It has been urged, 
and rightly urged, that in James, Mr parte, the 
money was still in the hands of the trustee, 
whereas in the present case the money lias been 
distributed among the creditors, and that our 
decision will be a development of the principle 
of James , Jdx pw/ie. But, in my opinion we 
must regard the funds available for distribution 
among the creditors under a bankruptcy or 
liquidation as one entire fund, and, if that fund 
has been erroneously increased, 1 think it is a 
just extension of James, Kx parte, to say that, 
out of any moneys which may hereafter be in 
the hands of the trustee and applicable to tin; 
payment of dividends to the creditors, the 
amount which has come into his hand by mis- 
take ought to be repaid. — p. 313. 

James, Ex parte, an<A Simmonds. Ex parte, 

ax/plied. 

Brown, In re, Dixon v. Brown (1886) 55 L, J, 
Ch. 556 ; 32 Ch. D. 597, 602 ; 54 L. T. 789. 
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KAY, J. — The judges In those cases treat the 
assignee or the trustee in bankruptcy as being an 
officer of the Court, and lay down the rule that 
money paid to him in mistake of law must be 
repaid by him ; and even if he lias spent the 
actual money, he will be ordered, according to 
the later of these decisions, to recoup the parties 
entitled to that money out of other of the bank- 
rupt’s assets coming to his hands afterwards. 
That, as James, L.J. said in the earlier of those 
cases, is because the Court of Bankruptcy in 
dealing with its own officers thinks it best to be 
perfectly honest, and not to regard the technical 
rule, which is scarcely honest in some cases. Of 
course I am not exercising the jurisdiction of 
the Court of Bankruptcy, but this question is 
submitted to this Court, and I have no doubt or 
hesitation in saying that the Court of Chancery 
does not consider itself bound to act on principles 
less honest than the Court of Bankruptcy ; and 
if this* money was really paid to the trustee in 
liquidation in mistake of law, I have no hesita- 
tion in saying that he must repay it — p. 558. 

James, Ex parte, and Simmonds, Ex parte, 

applied. 

Opera, In re (1891) 60 L. J. Oh. 404 : [1891] 
2 Ch. 154 : 04 L. T. 818 ; 89 W. E. 398.— kekk- 
WICH. J. (reversed, [1891 ] 3 Oh. 200 ; 60 L. J. Ch. 
839 ; 65 L. T. 371 ; 39 W. R. 705.— c.A. (see 
“ Company,” vol. i., col. 448) ) ; Rhoades, In re, 
Rhoades, Ex parte (1899) 68 L. J. Q. B. 536, 804 ; 
[1899] 1 Q. B. 905 : [1899] 2 Q. B. 347, 355 : 
80 L. T. 493, 742: 47 W. R. 432, 501; 6 
Manson 277. — WRIGHT. J., and C.A. 

James, Ex parte, and Simmonds, Ex parte, 

com m anted on. 

Hand r. Blow (1900>70 L. J. Ch. 087 ; [1901] 
2 Ch. 721, 728: 85 L. T. 156; 50 W. R. 5— 
STIRLING, J. ; a '(firmed, (1901) C.A. 

Lowry v. Bourdieu (1780) 2 Dougl. 468. 

— K.B., referred '■ to. 

Bilbie v. Lumley (1802) 2 East 469 ; 0 R. R. 
179.— ELLENBOJROUGH, Q.,1. 

Lowry v. Bourdieu, questioned. 

Brisbane v. Dae res (1813) 5 Taunt. 143 j 14 
R. R. 718.— C.P. 

CHAMBBE, J. — i am not aware of any parti- 
cular danger in extending the law in cases of 
this sort, for they are for the furtherance of 
justice ; neither do I see the application of the 
maxim used by Bullcr, J. in Lowry v. Hour- 
dicu , and cited by the Court in Bilbie v. Lumley, 
ignorantia juris non cxi'ustit. Jt applies only to 
cases of delinquency, where an excuse is to be 
made ; I have searched far, to see if I could dud 
any instance of similar application of this maxim. 
I have a very large collection of maxims, but can 
find no instance in which this has been so 
applied. I cannot see how it applies here. In 
Lowry v. Bourdieu the decision turned on the 
transaction being illegal, and it being illegal, the 
maxim applied, in pari delicto potior est conditio 
defends ntis . — p. 158. See “Money Counts.” 

Bramston v. Robins (1826) 4 Bing. 11 ; 32 

Moore 68 ; 5 L. J. (o.s.) C. P. 13 ; 29 

R. R. 493. — C.P., referred to. 

De Cordova r. Be Cordova (1879) 4 App. Cas. 
692 700 ; 41 L. T. 43.— P.C. 


Brown v. M‘Kinally (1795) I Esp. 279 : 5 
R. R. 739 .— k.b. ; and Milnes v. Duncan 
(1827) 6 B. & C. 671 ;9LUR. 731 ; 5 
L. J. (o.s.) K. B. 239 ; 30 R. R. 49S.— K.B., 
followed. 

Cobden v. Kendrick (1791) 4 Term Rep. 
431, 432, n. ; 2 R. R. 424. — k.b., questioned . 

Hamlet r. Richardson (1833) 9 Rimr. 644 ; 2 
M. & Scott 811 ; 35 R. R. 050.— C.P* 

TIN DAL. c.J. — In Milne* v. Duncan, Holrovd, 
J., says : “ If the money had been paid after 
proceedings had actually commenced, I should 
have been of opinion that, inasmuch as there, was 
no fraud in the defendant, it. could not be 
recovered back.” And as to Cobden v. Kendrick , 
if it can be supported as to this point, we think 
it can only be so on the ground of fraud in the 
defendant. W e th i nk the rule of law is accu ratcly 
laid down by TIolroyd, J. — p. 647. 

Milnes v. Duncan. 

Dictum overruled , Kelly v. Solari (1841) 9 
M. & W. 54, 58 ; 11 L. J. Ex. 10 ; 6 Jur. 107.— ex. : 
referred to, Mather r. Maidstone (Lord) (1856) 
25 L. J. C. P. 310 ; 18 C. P>. 273.— C.P. : approved, 
Moore r. Fulham Vestry (post). 

leather v. Maidstone (Lord), discussed. 

London and River Plate Bank r. Bank of 
Liverpool (1895) 65 L. J. Q. B. SO [1896] I 
Q. B. 7 ; 73 L. T. 473. — MATHEW, J. And see 
Imperial Bank of Canada r. Bank of Hamilton 
[1903] A. C. 49, 57 (post, col. 1838). 

Harriot v. Hampton (1797) 7 Term Rep. 
269 ; 2 "Esp. 546 ; 4 R. R. 439— k.b., 
applied. 

Brisbane r. Dacres (supra, col. 1835) ;■ Hamlet 
v. Richardson (supra). 

Harriot v. Hampton ; Hamlet v. Richardson ; 
and Brown v. M-Kinally (supra), distin- 
guished. 

Davis r. Pledges (1871) 40 L. J. Q. B. 276 : 

L. R. 6 Q. B. 6S7, 692 ; 25 L. T. 155 ; 20 W. R. 

60.— Q.B. 

Marriot v. Hampton, referred to. 

Caird r. Moss (1886) 55 L. J. Ch. 854 ; 33 Ch- 
\\ 22, 30 ; 55 L. T. 453 ; 35 W. R. 52 ; 5 Asp. 

M. C. 565.— C.A. COTTON, BINDLEY and LOPES, 
L.JJ. ; reversing 54 L. T. 331 ; 34 W. R. 485. — 
KAY, J. 

Marriot v. Hampton and Hamlet v. Richard- 
son, followed. 

Caird v. Moss, explained. 

Moore v. Fulham Vestry (1894) 64 L. J. Q. B. 
226 ; [1895] 1 Q. B. 399 ,* 14 R. 343 ; 71 L. T. 
862 ; 43 \Y r . E. 277 ; 59 J. P. 596— C.A. 

HALSBURY, L.C. — III MUncs v. Duncan (supra), 
Holroyd, J. states quite accurately what I think 
is the principle. . . . In Caird v. Moss . . . my 
brother Lopes, in dealing with the case then 
before him, not unnaturally referred to the fact 
of the judgment still standing; and for this 
reason, because the money in that case was paid 
under a judgment founded on the construction of 
an agreement. Then an action was brought to 
rectify that agreement, on the ground that such 
a construction was contrary to the intention of 
the parties. ... lie [Lopes, L.J.] was referring 
to the fact that the money was paid in that 
particular case under a judgment, and that that 
judgment was still standing ami no effort had 
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been made to upset it. Under those dream - 1 
stances, it w^s d fortiori , ot> course, that the 
money could not be recovered back. — p. 227. 

TiiNDLEY, L.J. — The money there [ Hamlet v. 
Kiehardson] was produced after a writ to recover 
it had been issued and served and after an 
appearance had been entered. But what does 
that mean '? It means this — that the defendant 
says, in subsflknce, to his opponent : “ I do not 
intend to fight you. I will pay rather than 
fight.” If he chooses to take that course he 
cannot back out of it, whether he discovers that he 
has made a mistake or does not. That is the 
•ratio decidendi in that case and in several 
others ; of course, money paid under a judgment 
may be recovered if the judgment is set aside. 
The 0. A., in setting aside a final judgment, 
always orders the money paid under it to be 
refunded. That is what my brother Lopes had 
in his mind in Caird v. J loss. — p. 22S. 

A. L. smith, L.J. — A summons had been taken 
out against the present appellant to compel him 
to pay this apportionment, and under that threat 
or fear he paid this money, A series of authori- 
ties, from Harriot v. Hampton to the present 
time, have held that money paid under those 
circumstances cannot be recovered back. — p, 228. 

Harriot v. Hampton, explained and applied. 

Moore v. Fulham Vestry (supra) and Hamlet 
v. Richardson, referred to. 

Ward & Co. v. Wallis (1000) 69 L. J. Q. B. 
423 ; [1900] 1 Q. B. 675 ; 82 L. T. 261. 

Kennedy, j. — In the first placi^ the plaintiffs 
claim to recover the 1 51. for work and labour 
done and materials supplied. As to that there 
has been a settlement of the plaintiffs’ claim in 
the sense that the defendant has satisfied it in 
the terms of the legal process demanding pay- 
ment ; and in regard to that the plaintiffs’ claim 
is untenable upon the principle laid down in the 
cases referred in the notes to Harriot v. Hamp- 
ton. and especially in Moore v. Fulham Vestry, 
that a payment made under pressure of legal 
process cannot afterwards be recovered. Harriot 
v. Hampton and Hamlet v. lUohardson were 
the converse of 'the present case. In Harriot 
v. Hampton the defendant submitted to judg- 
ment, having lost his receipt, which was his 
only proof of payment. He afterwards found it, 
and sought to recover back the amount which 
had been wrongfully recovered from him. It 
was held, however, that the matter could not be 
re-opened. In Hoore v. Fulham Vestry it was 
argued that Harriot v. Hampton was* decided 
upon the principle of. res judicata , but it clearly 
was not. The ground of the decision was that, 
in the interests of public policy, where a settle- 
ment has been arrived at by means of legal 
process, the money ought not to be allowed to 
be recovered. , . . It is clear from the authorities 
collected in the notes to Harriot v. Hampton 
that the principle that money paid under com- 
pulsion of legal process is not recoverable is 
subject to the qualification that there must have 
been bonajides on the part of the defendant. In 
my opinion the same principle applies to the 
present case. — p. 424. 

Kelly v. Solari (1841) II L. J, Ex. 10 ; 0 
M. & W. 54 ; 6 Jur. 107. — E X., followed. 

Bell v. Gardiner (1842) 11 L. J. O. P. 195 ; 4 
Man. & G. 11 ; 4 Scott, JST. E. 621 ; 1 D. (N.S.) 
683. — C.P. ; Bails r. Lloyd (1S4S) 17 L. J. Q. B. j 


247 ; 12 Q. B. 531 ; 5 Itaihv. Gas. 572 ; 12 Jur. 
827.— Q.B. 

Kelly v. Solari, Bell v. Gardiner, and Bails 
v. Lloyd, followed. 

Townsend r. 0 rowdy (1.860) 29 L. J. C. P. 300 ; 
8 0. B. (N.S.) 477, 493 ; 7 Jur. (N.S.) 71 ; 2 L. T. 
o3 1 . — C.P. 

ERLE, C.J. — It seems to me that the series of 
decisions, from Kelly v. Solari down to bails v. 
Lloyd , showing that a party who pays money 
under a mistake of facts is entitled to recover it 
back, extends to this case. — p. 305. 

Bell v. Gardiner, approved. 

Brownlie v. Campbell (1880) 5 App. (Jas. 925, 
952. — H.L. (SC.). 

Kelly v. Solari. 

Distinguished , Chambers r. Miller (1862) 32 
L. J. C.‘ P. 30; 13 C. P. (N.S.) 125.— c.P. ; 
referred to, Barrow v. Isaacs [1891] 1 Q. B. 417, 
425 (supra, col. 1833) ; Brownlie r. Campbell 
(suprtt). 

Chambers v. Miller, referred to. 

Pollards. Bank of England (1871) 40 L.J. Q. B. 
233 ; L. 11. 6 Q. B. G23, 631 ; 25 L. T. 415 ; 19 
W. E. 1168 .— q.b. 

Chambers v. Miller, distinguished. 

Kelly v. Solari and Aiken V. Short (1856) 25 
L. J. Ex. 321 ; .1 H. & >1. 210 : 4 W. II. 
645. — EX., referred to. 

Deutsche Bank (London Agency) r. Beriro & 
Co. (1895) 73 L. T. 669 : 1 Com. Oas. 255, — c.A. 

Kelly v. Solari, appro red. 

Imperial Bank of Canada v. Bank of Hamilton 
(1902) 72 L. J. P. C. 1 ; [1903] A. C. 49 ; 87 
L. T. 457 ; 51 W. E. 2S9.— p.c. 

Skyring v. Greenwood (1825) 4 B. & C. 281 ; 
6D. & E. 401 ; 1 C. & P. 517 ; 28 11. P*. 
264. — K.B., applied. 

Langley v. Langley (1839) 2 Tr. Eq. E. 313, 
321. — EX. EQ. ; Wilson r. Burne (1888) 24 L. E. 
Il\ 14, — q.b.D. ; affirmed, (1889) C.A. 

Skyring v. Greenwood, referred to. 

De Cordova r. Be Cordova (1879) 4 App. Cart. 
692, 700 ; 41 L. T. 43. — p.c. ; Daniell r. Sinclair 
(1881) 50 L. J. P. O. 50 ; 6 App. Cart. 181, 190 ; 
44 L. T. 257 ; 29 W. E. 569.— P.C. 

Skyring v. Greenwood, distinyuishrd . 

Eeg. r. Blenkinsop (1891) [1892] 1 Q. B. 43 ; 
61 L. J. M. C. 45 ; 66 L. T. 187 ; 40 W. R. 272 ; 
56 J. P. 246. 

MATHEW, J. — The distinction between that 
case and the present, is twofold ; in the first 
place the liability of a ratepayer to pay his rates 
is not a mere private debt but a public obliga- 
tion ; and secondly, there was here no representa- 
tion whatever as to the extent of the company’s 
liability beyond the fact that the overseers 
omitted to collect as much as they ought to 
have done. — p. 46. 

A. L. smith, j.— Then it was said that the 
case came within the rule of Skyring v. Green- 
wood, that money allowed in account under a 
mistake of law cannot bo recovered back, and 
that the non-demand of the two-thirds was 
equivalent to an allowance in account. But T 
do not think that this* could in any. sense he 
treated as an allowance in account. The money 
was not allowed ; it was merely not claimed. — 
p. 47. 
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Skyring v. Greenwood, followed. 

Deutsche Bank (London Agency) r. Beriro & 
Co. (1895) 73 L. T. 669 : 1 Com. ( las. 123.— 
MATHEW, J. ; t/ firmed. supra, col. 1838. 

Cocks v. Masterman (1829) 9 15. & C. 902 ; 
•1 M. & li. 076 ; 8 L. J. (o.s.) K. B. 77. 
— K.B., did ing u hh rd. 

Durrant r. Ecclesiastical Commissioners (1880) 
50 L. J. Q. B. 30 ; 6 Q. B. D. 23 1 : 44 L. T. 348 : 
29 \V. E. 443 ; 45 J. P. 270.— q.b.d. ; Leeds and 
County Bank r. Walker (1883) 52 L. J. Q. 590 ; 
11 Q. B. D. 84 ; 47 J. P. 502.— DEN MAH, j. 

Cocks v. Masterman, followed. 

Loudon and Iliver Plate Bank r. Bank of 
Liverpool (1895) 65 L. J. Q. B. 80 ; [189C] 1 Q. B. 
7 ; 73 L. T. 473.— MATHEW, j. 

Cocks v. Masterman and London and River 
Plate Bank v. Bank of Liverpool, discussed 
and not applied. 

Durrant v. Ecclesiastical Commissioners, 
Leeds and County Bank v. Walker and 
Gaden v. Newfoundland Savings Bank 

(1899) 68 L. J. P. O. 57; [J899J A. C. 
281 ; SO L. T. 320. — R.C., referred to. 

Imperial Bank of Canada r. Bank of Hamilton 
(1902) 72 L. J. P. C. 1 ; [1903] A. 0. 49, 58 ; S7 
L. T. 457 : 51 W. 11. 289.— P.C. 

loud ltnd lea. — T he rule laid down in Cocks 
v. Masterman and recently asserted in even 
wider language by Mathew. J. in London and 
Hirer Plate Punk, has reference to negotiable 
intruments. on the dishonour of which notice 
has to be given to some one — namely, to 
some drawer or indorser who would be dis- 
charged from liability unless such notice were 
given in proper time. Their lordships are not 
aware of any authority for applying so stringent 
a rule to any other cases. Assuming it to 
be as stringent as is alleged in such cases as 
those above described, their lordships are not 
prepared to extend it to other cases where notice 
of (he mistake is given in reasonable time and 
no toss has been occasioned by the delay in giving 
it. — p. 1. 
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King v. Basingham (1724) <8 Mod. 199, 341. 
— K.B. 

Mr plained, Jones r. Cuthbertson (1873) 42 
L. J. Q. B. 221 ; L. R. 8 Q. B. 504 ; 28 L. T. 673 ; 
21 W. 11. 919. — EX. Cli. 

Morgan v. Palmer (1824) 2 B. & C. 729 ; 

4 D. & B. 283 ; 2 L. J. (o.S.) K. B. 3 45 ; 
26 It. It. 537.— K.B. 

Discussed, \\ r ate (house r. Keen (1 825) 6 D. & It. 
257 : 4 D. & C. 200. — K.B, ; principle applied, j 
Cooke r. Leonard (1827) 3 L. J. (o.S.) M. O. 99 ; | 
6 B. «5 c C. 351 ; 9 D. Ac li. 339 ; 30 It. It. 348.— K.B . 

Morgan v. Palmer and Steele v. Williams 
(1.853) 23 L. J. Ex. 225 ; 8 Ex. 02T> ; 17 
Jur. 464. — EX., applied. 

Hooper v. Exeter Corporation (1887) 56 L. J. 
Q. B. 457. — COLE 1 UDGE, C.J. and A. L. SMITH, J. 

Yates v. Aston (1843) 12 L. J. Q. B. 160 ; 
4 Q. B. 182; .3 G. & D. 351.— Q.B., 
distinguished. 

Mathew r. Blaekmore (1857) 26 L. J. Ex. 150; 

1 H. & N. 762 ; 5 \V. R. 363— EX. 

pollock, l'.b— T he Court of Q. 15. in the ease 

O.C« 


cited [Yates v.\ Aston] stated t^at there was no 
covenant in the mortgage deed, either express or 
implied, upon which an action for the money 
advanced could be maintained. In the present 
case there is a covenant expressly upon the 
subject, although not an absolute but. a limited 
one. This circumstance, therefore, clearly 
distinguishes the case from Yfles v. Aston. — 
p. 152. 

Yates v. Aston, questioned. 

Painter r. Abel (1863) 9 Jur. (N.S.) 549 ; 33 
L. J. Ex. 60 ; 2 H. & C. 113 ; 8 L. T. 287 ; 11 
W. It. 651— EX. 

martin, B. — Yates v. Aston has not been 
generally approved of ; it. is a case where an 
action in simple contract is brought in respect 
of money transferred by deed. — p. 550. 

Yates v. Aston, distinguished. 

Att.-Gen. i\ Featherstonehaugh (1892) 30 L. R. 
Ir. 585, 595— q.b.d. 

o 

Eaikney v. Reynous (1767) 4 Bur. 2060— 
k.b. ; and Petrie v. Hannay (1789) 3 Term 
Hep. 418. — k.b., orerruled . 

Caiman r. Bryce (1819) 3 B. & Aid. 179 ; 22 
B. B. 342. — k.b. 

ABBOTT, c.J . (for the Court)— The authorities 
principally in favour of the defendant are those 
of Faihiey w. Reynous and Petrie v. Hannay. 
The propriety, however, of those decisions has 
been questioned in the several subsequent cases 
that were ({noted on the part of the plaintiff ; 
and the distinction taken in the former of them 
between malum prohibitum, and malum in se was 
expressly disallowed in the case of Aubert v. 
Maze (2 B. Sc P. 371). « Indeed, wc think no such 
distinction can be allowed in a Court of law ; 
the Court is bound, in the administration of 
the law, to consider every act to be unlawful 
which the law has prohibited to be done. — 
p. 183. 

Caiman v. Bryce, followed and approved. 

Pearce r. Brooks (1S66) 35 L. J. Ex. 134; 
L. E. 1 Ex. 213 ; 12 Jur. (N.S.) 342 ; 14 L. T. 
288; 14 W. B. 614. 

Exall v. Partridge (1799) 8 Term Rep. 
308 ; 3 Esp. 8 ; 4 B. B. 656. — K.B., 
distinguished. 

England v. Marsden (1866) L. B. 1 C. P. 529 ; 
35 L. J. O. P. 259 ; 12 Jur. (N.S.) 706 ; 14 L. T. 
405 ; 14 W. B. 650. 

exile, c.J. — There is, however, one great 
distinction between that ease and this. There, 
Partridge was a coachmaker, and Exall, at 
his request, bailed his carriage with him. The 
landlord distrained it for rent-, and Exall 
cleared it from that burden by paying the 
sum claimed ; and it was held that the action 
lay, because the carriage was left upon t}ie 
defendant’s premises at the defendant’s request 
and for his benefit. PI ere, however, the plain- 
tiff’s goods were upon the defendant’s premises 
for the benefit of the owner of the goods, and 
without any request of the defendant-. The 
plaintiff having seized the goods under the bill 
of sale, they were his absolute property. He had 
a right to take them away ; indeed, it was his 
duty to take- them away. — p. 532. 

Exall v. Partridge, referred to. 

Edmunds r. Wallingford (1885). — c.A. Qnt'ra) 

59 ' 
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GrifFenhoofa v. Daubuz (1 855) 25 L. J. Q. T>. 
237 ; 7, E. & B. 746 ; 2 Jur. (N.S.) 81)2 ; 

4 W. R. 131. — EX. CJT. 

Applied, Att.-Gen. v. Durham (1882) 40 L. T. 
10, 19. — HALL, V.C. ; explained, Edmunds r. \ 
Wallingford. (1885). — C.A. ( Infra ). 

England v % Marsden (1800) (supral), com- 
mented oil. 

Fox, In re, Bishop, Ex parte (1880) 50 L. J. Oh. 
18 ; 15 Ch. D. 400 ; 48 L. T. 105 ; 29 W. R. 
144. — c.A. See extract, ante, vol. i., col. 205. 

England y, Marsden, overruled. 

Edmunds v. Wallingford (18.85) 14 Q. B. D. 
811 ; 54 L. J. Q. B. 305 ; 52 L. T. 720 ; 33 W. R. 
047 ; 49 J. P. 549.— C.A. COLERIDGE, C.J., 
HANNEN, P. and LINDLEY, L.J. 

LINDLEY, L.J. (for the Court). — This appears 
to us a very questionable decision. The evidence 
did not show that the plaintiff’s goods were 
left in the defendant’s house against his con- 
sent ; and although it is true that the plaintiff 
only had himself to blame for exposing his 
goods to seizure, we fail to see how he thereby 
prejudiced the defendant, or why, having’ paid 
the defendant’s debt in order to redeem his 
own goods from lawful seizure, the plaintiff 
was not entitled to be reimbursed by the 
defendant. This decision has been questioned 
before by Thesiger, L.J. [see & parte Bishop, 
In re Fox, 15 Oh. D. at p. 417), where the Lord 
Justice assumes for the purpose of the case before 
him, that England v. Marsden was rightly decided, 
but “will not say that, together with Sleigh v. 
Sleigh (5 Ex. 514), it may not be open to further 
consideration when the occasion for it arises”], 
and by the late Vaughan Williams, J. in the 
notes to the last edition of Wms. Saunders, vol. i., 
p. 361, and we think the decision ought not to 
be followed. — p. S15. 

Edmunds v. Wallingford, followed. 

The Orchis (1890) 59 L. J. P. 31 ; 15 P. D. 
38 ; 62 L. T. 407 ; 38 W. R. 472 ; 6 Asp. M. C. 
501.— C.A. COLERIDGE, C.J., ESHER, M.R. and 
FRY, L.J. 

Simpson v. Bloss (1S16) 7 Taunt. 246. — C.p. 

Adopted, Taylor r. Chester (1869) 38 L. J. 
Q. B. 225 ; L. R. 4 Q. B. 309, 314 ; 21 L. T. 359. 
— Q.B. ; followed , Begbie v. Phosphate Sewage 
Co. (1875) 44 L. J. Q. B. 233 ; L. R. 10 Q. B. 
491, 500 ; 33 L. T. 470. — Q.B. (affirmed, C.A.) ; 
principle applied, Taylor v. Bowers (1876) 46 
L. J. Q. B. 39 ; 1 Q. B. D. 29L ; 34 L. T. 938 ; 
24 W. R. 499.— C.A. 

Lewis v. Campbell (1849) 19 L. J. C. P. 130 ; 
8 C. B. 541 ; 14 Jur. 396. — C.P., followed. 

Pellman Keble (1850) 19 L. J. C. P. 325 ; 9 

C. B. 701 ; 15 Jur. 38.— C.P. 

Israel v. Douglas (1789) 1 H. Bl. 239, 
disapproved. 

Taylor v. Higgins (1802) 3 East 169. — K.B. 

Lawrence, J. — That case has been since men- 
tioned in this Court [2 Esp. 571], and was' not 
approved of upon that point, and Wilson, J., 
expressed his dissent to it on that ground at the 
time. I have a note of the case, which differs 
materially from that cited. — p. 171, And see 
Williams r. Everett, 14 East 587, n. 

Israel v. Douglas, discussed. 

Wharton r. Walker (1S25) 4 B. & C. 103; G 

D. & R. 288 ; 3 L. J. (o.S.) K. B. 183. — K.B. . 


Israel v. Douglas, questioned. 

Liversidge r. Broadbeut (1859) 4 IT. A N. 603 ; 
28 L. J. Ex. 332 ; 7 W. R. 615.— EX. 

WATSON, B. — Israel v. Douglas is relied upon 
as an authority, but the correctness of that 
decision has been doubted in several subsequent 
cases. In order to maintain an action for money 
paid and received, the money must have been 
received actually, or constructively received for 
the use of the plaintiff. — p. 614. 

Crowfoot v. Gurney (1832) 2 L. J. (\ l\ 21 : 
9 Bing. 372 ; 2 M. & Sc. 473. — o .i\, com- 
mented on. 

Liversidge r. Broadbeut (1859) 4 H.& N. 603 ; 
28 L. J. Ex. 332 ; 7 W. R. 615.— EX. 

bramwell, B. — The marginal note of that case 
is not warranted by the decision (p. 607). . . . 
Croiofoot v. Gurney is a good authority for the 
plaintiff in the marginal note, but, if the law is 
to be read from the body of the case, it is against 
him, because the Court says that there was 
merely an equitable assignment of the debt. — 

р. 613. 

Liversidge v. Broadbeut, referred to. 

Greenway r. Atkinson (1881) 29 W. K. 560. — 

с. A. ; Tolhurst a. Associated Portland Cement 
Manufacturers (1902) 71 L. J. K. B.949 ; [1902] 
2 K. B. 660, 668 ; 87 L. T. 465 ; 51 W. R. 81.— 
C.A. COLLINS, M.R., JEUNE, P. and COZENS- 
hardy, L.J. ; reversing (1901) 70 L. J. K. B. 
1036 ; [1901] 2 K. B. 811— MATHEW, J. 

Barclay v. Gooch (1797) 2 Esp. 571. — 
KENYON, C.J., not followed. 

Taylor r. Higgins (1802) 3 East 169. — K.B. 

Barclay v. Gooch, not followed. 

Taylor v. Higgins, followed. 

Maxwell r. Jameson (1818) 2 B. & Aid. 51. — 
K.B. 

bayley, J. — The plaintiff in this case has paid 
no money. It is said, indeed, that he has given 
what was equivalent to it, and that it ought to 
be considered for this purpose as money, and so 
it was held in Barclay v. Goocli. But in Taylor 
v. Higgins, the Court having the former case 
before them, held that the action for money paid 
could not be maintained. There are, therefore, 
at all events, conflicting authorities on this point, 
the last of which is in favour of the defendant. — 
p. 54. 

Barclay v. Goocli, adopted. 

Rodgers v. Maw (1846) 16 L. J. Ex. 137; 15 
M. & W. 444 ; 4 D. & L. 66.— EX. 

Barclay v. Goocli, discussed. 

Fahey v. Frawley (1890) 26 L. R. Tr. 78. 

HOLMES, J. — Bar day v* Gooch and MKcnua 
v. Harnett- (13 Ir. L. R. 206), in which it. was 
held that a surety who had extinguished the 
debt by giving his own note could maintain an 
action for money paid against the principal 
debtor, were cited by counsel for the plaintiff as 
authorities that the action will lie where only an 
equivalent for money has been given. These 
cases are inconsistent with Maxwell v. Jameson 
(2 B. & Aid. 51) and Whelan v. Grotty (2 Ir. L. T. 
285) ; and I do not think that they can ever be 
considered law, for the manifest reason that, as 
nothing had been paid on the new note before 
! action, the surety had not sustained any damage. 

| -P. 89. 

MURPHY, J. — I think that Barclay v. Gooch 
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has never been overruled in such a way that we 
should hold it not to be law. T should be pre- 
pared to hold that that case has been clearly 
affirmed by two eminent judges in this country — 
the late Baron Pennefather and the late Chief 
Justice Lefroy in McKenna v. Harnett — and I 
consider it is still law. — p. 01. 

Moore v. Pyrke (1800) 11 East 52, (United. 
Rodgers r. Maw (181 (I) 10 L. J. Ex, 137 ; 15 
M. Ss W. Ill : 1 D. & L. 06.— EX. 

Moore v. Pyrke, disapproved. 

Bandy r. Cartwright (1853) 22 L. J. Ex. 285 : 
S Ex. 913. 

pollock, C.B. — In my opinion that case was 
badly argued and hastily decided. — p. 286. 

Maxwell v. Jameson (1818) 2 B.& Aid. 51. 
— K.B., observed upon. 

Tuck v. Tuck (1810) 8 L. J. Ex. 1(55; 5 
M. & W. 109 ; 7 D. P. C. 373.— EX., applied 
l at report in Dowling held erroneous, 
Rodgers u. Maw (1816) 16 L, J. Ex. 137; 15 
M. & W. 411 ; 4 D. & L. 60. -EX. 

Howes v. Martin (1794) 1 Esp. 162 . — k.b. 
applied. 

The Lord of the Isles, Williams r. Knight 
(1894) 04 L. J. P. 15 ; [1894] P. 342 ; 71 L. T. 
92.— BRUCE, J. 

Jones v. Orchard (1855) 10 C. B. 614 ; 24 
L. J. C. P. 229 ; 1 Jur. (N.S.) 936 ; 3 W. R. 
554. — C.P., opinion adopted . 

Wilson r. Strugnell (1881) 50 L. J. M. C. 145 ; 
7 Q. B. D. 548 ; 45 L. T. 219 ; 14 Cox C. C. 624 ; 
45 J. P. 831.— STEPHEN, J. 

m 

Lanchester v. Brewer (1824) 3 L. J. (o.s.) 
C. P. 40 ; 2 Bing. 361 ; 9 Moore 688.— 
C.P., distinguished. 

Sprott r. Powell (1826) 4 L. J. (o.s.) C. 1\ 161 ; 
3 Bing. 478 ; 11 Moore 398 ; 28 R, R. 065.— C.P. 

Penner v. Meares (1779) 2 W. Bl. 1269, 
guest toned . 

Johnson r. Codings (180U) 1 East 104. 
kenyon, C.J. — I cannot as at present advised 
and upon the general view of it agree with 
Fenner v. Meares. — p. 104. 

And see Williams v. Everett , 14 East 587, n. 

Green v. Austin (1812) 3 Campb. 260. — 
ELLENBOROUOH, C.J., adopted. 

Mackenzie, In re (1899) 08 L. J. Q. B. 1003 : 
[1899] 2 Q. B. 500, 574 ; 81 L. T. 214.— C.A. 

Lilly v. Hays (1830) 0 L. J. K. B. 5 ; 5 
A. & E. 548 ; 1 N. & P. 20 ; 2 II. & W. 
338, approved. 

Moore r. Bushcll (1857) 27 L. J. Ex. 3. — EX. 

Lilly v. Hays, discussed. 

Liversidge r. Broadbcnt (1859) 28 L. J. Ex. 
332 ; 4 FI. & N. 603 ; 7 W. R. 615 .— ex. 

Lamine v. Dorrell (1705) 2 Ld. Ilaym. 1216, 
referred- to. 

Neat v. Harding (1851) 20 L. J. Ex. 250; 6 
Ex. 349.— EX. 

Lamine v. Dorrell, adopted. 

Arnold r. Cheque Bank (1870) 45 L. J. C. P. 
502 ; 1 O. P. I). 578 ; 34 L. T. 729 ; 24 W. R. 
759. — o.P.D. ; Phillips v, Homfray (1883) 52 


L. J. Ch. 833 ; 94 Ch. I.). 439. 462 ; 49 L. T. 5 ; 
32 W. R. 0.— c.A. 

Astley v. Reynolds (1732) 2 Sir. 915. 

Referred to, Ashmole v. Wain wriglit (1842) 11 
L. J. Q. B. 79 ; 2 Q. B. 837 ; 2 (4. & D. 217 ; 6 
Jur. 729. — Q.B. ; principle applied , Oates v. 
Hudson (1851) 20 L. J. Ex. 234:0 Ex. 340. 
— EX. ; approved, Green v. Duckett (1883) 52 
L. J. Q. B. 435, 438 ; 11 Q. B. D. 275, 278 ; 
48 L. T. 677; 31 W. R. 607 ; 47 J. P. 487.— 
DENMAN and HAWKINS, JJ. 

Lindon v. Hooper (1776) Cowp. 414. 

Ashmole r. Wain wright (1842) 11 L. J. Q. B. 
79 ; 2 Q. B. 837 ; 2 C4. & D. 217 : 6 Jur. 729.— 
Q.B. 

Lindon v. Hooper and Gulliver v. Cosens 
(1845) 14 L. J. C. P. 215 ; 1 C. B. 788 ; 
9 Jur. 666. — C.P., applied. 

Glyn r. Thomas (1850) 25 L. J. Ex. 125; LI 
Ex. 870 ; 2 Jur. (N.s.) 378 ; 4 VT. R. 363.— 
EX. CH. 

Skeate v. Beale (1840) 9 L. J. Q. B. 233 : 3 

P.& D. 597 ; 11 A. &c E. 983 ; 4 Jur. 700. 
—Q.B. 

'Referred to, Ashmole v. Wainright (1842). — 
Q.B. (supra) ; distinguished , The Kcroula (1880) 
55 L. J. Ad. 45 ; 11 P. D. 92 ; 55 L. T. 61 ; 35 
W. R. 00 ; 0 Asp. 23.— HANNEN, P. 

Snowdor^ v. Davis (1808) 1 Taunt. 359. — 
C.P., principle applied . 

Oates v. Hudson (1851) 20 L. J. Ex. 284 ; 0 
Ex. 46 .— ex. 

Snowdon v. Davis, "followed. 

Steele -v. Williams (1853) 22 L. J. Ex. 225 ; 8 
Ex. 625 ; 17 Jur. 404. — EX. 

Ashmole v. Wainwright (1842) 11 L. J. Q. B. 
79 ; 2 Q. B. 837 ; 2 G. <fc D. 217 ; 6 Jur. 
729. — Q.B., doubted, but followed. 

Parker v. Bristol and Exeter Ry. (1851) 0 
Ex. 702 ; 6 Railw. Cas. 776. — EX. 

pollock, C.B. — But I think it right to state, 
that, while 1 yield to that authority, I am not 
convinced by it, as 1 think the broad principle, 
that an action for money had and received 
must be brought for a clear and definite sum, 
is one which has prevailed, I believe, for many 
years in Westminster Hall, and is, I think, worth 
preserving. — p. 706. 

Ashmole v. Wainwright, followed. 

Green r. Duckett (1883) 52 L. J. Q. B. 435 ; 11 

Q. B. D. 275 ; 48 L. T. 677 ; 31 W. R. 607 ; 47 
J. P.487.— DENMAN and HAWKINS, JJ. 

Yates v, Eastwood (1851)20 L. J. Ex. 303 ; 

0 Ex. 805. — EX., followed. 

Evans r. Wright (18o7) 27 L. J. Ex. 50 ; 2 
H. & N. 527.— EX. 

Close v. Phipps (1844) 7 M. & G. 586 ; 8 
Scott (x.R.) 381. — C .V., followed. ' 

Eraser v. Pendlebuiy (1861) 31 L. J. C, P. I : 
10 W. R. 104.— C.P. 

Bilbie v. Lumley (1802) 2 East, 109; 0 

R. R. 479. — k.b. ; and Brisbane v. Dacres 
(1813) 5 Taunt, 143.— C.P. 

Distinguished, Hales c. Ereeman (1819) 1 

Br. 6c B. 391 ; 4 Moore, 21 ; 21 R. R. 603. — C.P. ; 

59—2 - 
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disei/ssed, Smith, v. Alsop (1S21 > 13 Price, 823 ; 
H’Olel. 023. — EX. 

Brisbane v. D acres. 

Distinguished, Morgan r. Palmer (1824) 2 L. J. 
(O.S.) K. B. 145 ; 2 B. & 0. 721) ; 4 1). k 11. 283 ; 
20 R. R. 537. — TC. B. : tip pro red, Brains ton r. 
Robins (1826) v 5 L. J. (o.s.) 0. P. 13; 4 Bing, 
li ; 12 Moore 08 ; 21) R. R. 493.— C.P. 

Standish v. Ross (1349) 19 L. J. Ex. 185: 3 
Ex. 527. — EX., applied. 
lee v. Merrett (1846) 15 L. J. Q. B. 289 : 8 
Q. B. 820 ; 10 Jur. 910 . — q.b not applied. 
Gingell r. Purldns (1850) 19 L. Ji Ex. 129 ; 4 
Ex. 720 . — ex. 

Baxendale v. Eastern Counties By. (1858)27 
L. J. C. P. 137 ; 4 O. B. (N.s.) 03. — C.P. ; 
and Baxendale v. G. W. By. (1804) 33 
L. J. C. P. 197; 10 Cl. B. (n.s.) 137 : 10 
Jur. (N.S.) 490 : 9 L. T. 814 ; 12 W. R. 
002- *;x. GTr.‘ See 

G. AV. By. r. Sutton (1809) 38 L. J. Ex. 177 : 
L. R. 4 PI. L. 220 ; 22 L. T. 43 ; IS W. 11. 92.— 
H.b. (E.). 

Piddington v. S. E. By. (1858) 27 L. J. C. P. 
295; 5 0. B. (N.S.) Ill; 4 Jur. (N.S.) 
953. — C.P. See 

G. IV. By. r. Sutton (1809) 3S L. J. Ex. 177 : 
L. R. 4 H. L. 220 ; 22 L. T. 43 ; 1$ W., R. 92.— 
H.Ti. (E.). 

Shand v. Grant (1803) 15 Cl. £. (n.s.) 324 ; 
J) L. T. 390. — C.P.. disti uguished. 

No wall r. Tomlinson (1871) L. R. 6 C. 1>. 405 : 
25 L. T. 382.— C.P, 

Hennings v. Rothschil3 (1827) 4 Bing. 315 ; 12 
Moore 559 ; 5 L. J. (o.S.) C. P. 182.— C.P. ; ve- 
rersed, now. Rothschild v. Hennings (1829) 9 
B. k O. 470; 4 M. k Ry. 411 ; 7 L. J. (o.s.) 

K. B. 230.— EX. CH. 

Weston v. Downes (1778) 1 Dougl. 23. — k.b., 
diseased. 

Gross ■#. Bartlett (1829) 8 L. J. (o.s.) O. P. 22 : 
3 M. & P. 537.— C.P. 

Jones v. Byde (1814) 5 Taunt. 488 ; 1 Marsh. 
157 ; 15 R. R. 501. — C.P., followed. 
Gompertz v. Bartlett (1853) 23 L. J. Q. B. 05 ; 
2 El. & Bl. 849 ;2C. L. R. 395 ; 18 Jur. 200 ; 2 
W- R. 43.— Q.B. 

Jones v. Byde, applied. 

Leeds and County Bank r. Walker (1883) 52 

L. J. Q. B. 590 ; 11 Q. B. D. 84 ; 47 J. P. 502.— 

DENMAN, J. 

Keele v. Wheeler (1844) 7 Man. k G. 665 ; S 
Scott (N.u.) 323 ; 13 L. J. O. P. 170.— C.p., 
refereed to. 

Megaw r. Molloy (1878) 2 L. R. Ir. 530. — c.A. 

Gurney v. Womersley (1854) 24 L. J. Q. B. 
46 ; 4 El. k Bl. 139 ; 3 C. L. R. 3 ; 1 
Jur. (n.s.) 328. — Q.B. 

Distinguished., Kennedy r. Panama, &e., Mail 
Co. (1867) 36 L. J. Q. B. 260 ; L. R. 2 Q. B. 580 ; 
17 L. T. 62 ; 15 W. R. 1039,— Q.B. ; referred to , 
Megaw v . Molloy (187S) 2 L. R. Ir. 530. — c.A. 

Kenney v. Wrexham (1822) 6 Madcl. 355. — 
v.-c., distinguished. 

Strickland v. Turner (1852) 22 L. J. Ex. 115 ; 
7 Ex. 208. — EX. 


Scurfield v. Gowland (1805) 6 East 211, 
applied. 

Wilkinson (or Loeman) r. Lloyd (18-15) 7 Q. 15. 
27 ; 14 L. J. Q. B. 105 ; 9 Jur. 328.— Q.r>. 

Johnson v. Johnson (1S02) 3 Dos. k P. 
.j 102 ; 6 R. R. 730. — C.P. 

Deferred to. Walker r. Moore (1829) 8 L. J. 

! (o.s.) K. B. 159 ; K) B. & CJ. 410.— K.B. ; Bain 
| r. EothorgiU (1874) 43 L. J. Ex. 243 ; L. 11. 7 
IL L. 158, 201: 31 L. T. 387; 23 W. Jt. 261.— 
H.L. (e.) ; applied , Clare r. Lain!) (1875) 4 ! L. 5. 
I O. P. 177 ; L. R. 10 O. P. 334 ; 32 L. T. 196 ; 23 
| w. R. 389.— C.P. 

Bree v. Holbech (1781) 2 Dougl. 654. — k.b. 
Discussed. Thompson v. Thompson (1871) 
Ir. R. 6 Eq. 113. — V.-C. : applied , Clare r. Lamb 
(1875) 44 L. J. C. P. 177 : L. R. 10 O. P. 334 : 
32 L. T. 196 ; 23 W. R. 389.— C.P. ; referred to. 
Allen r. Richardson (1879) 49 L. J. Gh. 137 : 13 
Oh. D. 524, 540; 41. L. T. 014 ; 28 W. It. 313.— 
MALINS, v.-c. ; discussed, Gibbs r. Guild (1881) 51 
L. J. Q. B. 228; 8 Q. B. D. 290 ; 40 L. T. 135. 
— FIELD, ,T. ; observations adopted. Jolliffe r. 
Baker (1883) 52 L. J. Q. It. 609 : 11 (,). B. 1). 
255, 273 : 48 L. T. 900 ; 32 W. R. 59.— q.b. a 

Beed v. Blandford (1828) 2 Y. & J. 278. — 
EX., d istingv ish ed. 

Head /*. Tattersall (1871) 41 L. J. Rx. 4 ; L. Jt. 
7 Ex. 7 : 25 L. T. (531 ; 20 W. R. 115.— EX. 

cleasby, B. — The cases cited do not bear much 
on the question, because here there was an express 
reservation of the right to rescind. — p. 8. 

Smith v. Bromley, 2 Dougl. 096, n. ; and 
Williams v. Hedley (1807) 8 East 378. 
adapted. 

Smith v. Cuff (1817) (f M. k S. 160, dictum 
doubted. 

Higgins r. Pitt (1S49) 4 Ex. 312, 325. — EX. 

Smith v. Bromley, Williams v. Hedley, and 
Smith v. Cuff, followed. 

Atkinson r. Denby (1862) 31 L. J. Ex. 362 : 
7 H. k N. 934 ; 8 Jur. (n.S.) 1012 ; 7 L. T. 93 ; 
,10 W. R. 389, — EX. CH. 

Timmis v. Gibbins (1852) 21 L. J. Q. I>. 
403 ; 18 Q. B. 722. — Q.B., followed. 
Woodland 0 . Pear (1857) 26 L. J. Q. B. 202 : 
7 El. k Bl. 519 ; 3 Jur. (n.s.) 587 ; 5 W. li 
624.— Q.B. 

Smith v. Mercer (1815) 6 Taunt. 7(5: 1 
Marsh. 453 ; 16 R. R. 576. — c.p., inap- 
plicable. 

Leeds and County Bank r. Walker (1883) 52 
L. J. Q. B. 590 ; 11 Q.B. D. S4 ; 47 J. P. 502.— 
DENMAN, J. 

Price v. Neal (1762) 3 Burr. 1351 ; 1 W. Bl. 
390 . — k.b. ; and Smith v. Mercer, dis- 
cussed. 

London and River Plate Bank v. Bank of 
Liverpool (1895) 65 L. J. Q. B. 80; [J890J I 
Q. B. 7 : 73 L. T. 473. — MATHEW, J. 

Woodland v. Pear (1857) 7 El. k ltl, 519 : 
26 L. J. Q. B. 202 ; 3 Jur. (N.S.) 587 ; 5 
W. R. 624 . — q.b., explained and not 
applied. * 

Garnett v. McKewan (1872) 42 1.. ,1. Ex. 1 : 
L. R. S Ex. 10 ; 27 L. T. 560 : 21 W. R. 
57. — EX., adopted . 

Prince r. Oriental Bank (IS 7S) 47 L. J. P. C. 
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43 ; 3 App. Cas. 325 : 3R L. T. 41 : 20 W. K. 
r» i:i. — jmj- 

Harington v. Macmorris (1813) 5 Tamil. 
228 ; 1 Marsh. 33. — C.I*. 

Applied, Ehrensperger r. Anderson (1.848) 18 
L. J. Ex. 132; 3 Ex. 148. — EX.; hiapplieal) le, 
London Corporation r. Cox (1887) 3(1 L. J. Ex. 
225 ; L. It. 2 H. L. 230, 209 ; 10 W. It. 44.— 

H.L. (E.). 

MacLachlan v. Evans (1827) 1 Y. & J. 380. — 
EX., commented upon. 

Ehrensperger r. Anderson (1848) 18 L. J. Ex. 
132 ; 3 Ex. 148.— EX. 

Wilkinson v. Godefroy (1830) 0 A. & E. 53(1 ; 
3 P. & I). 411. — Q.B., referred to. 

Freeman v. Jeffries (I860) 38 L. J. Ex. 110; 
L. It. 4 Ex. ISO ; 2U L. T. 533.— EX. 

Moses v. Macferlan (1700) 2 llurr. 1005, 
1012.—K.I1. 

Commented upon , Johnson r. Johnson (1802) 
3 Bos. & P. 162 ; 6 It. K. 736. — C.P. ; discussed 
and applied , Jacobs r. Morris (1000) 70 L. J. Oh. 
183 ; [1001] 1 Oh. 201 ; 84 L. T. 112 ; 40 W. It. 
305. — FA EWELL, J. [affirmed C.A.). 

Moses v. Macferlan and Freeman v. Jeffries 
(1869) 38 L. J. Ex. 110, 121 ; L. It. 4 Ex. 
180, 190 ; 20 L. T. 533.— EX., dicta applied. 
Bradford Corporation r. Ferrand (1902) 71 
L. J. Ch. 859 ; [1902] 2 Ch. 0 55 ; 87 L. T. 3 88 ; 
51 YY r . It. 122 ; 07 J. P. 21.— FAR WELL, J. 

Morison v. Thompson (1874) 43 L. J. Q. B. 
215 ; L. It. 9 Q. B. 480 ; 30 L. T. 809 ; 22 
W. It. 850. — Q.n., d inti ngu i sh ed . 
Metropolitan Banjc r. Heiron (1880) 5 Ex. D. 
319.— C. A. .TAMES, BRETT and COTTON, L.J.T. 

james, L.J. — In that case the agent divided 
the purchase-money between the vendor and 
himself, i cannot see how a bribe paid to an 
agent can be considered money had and received 
for the use of the principal. — p. 322. 

Morison v. Thompson, diseased and not 
applied. 

Lister r. Stubbs (1890) 15 Ch. 1). 1 ; 02 L. T. 
054.— STIRLING, J. (affirmed C.A.). 

Atlee v. Backhouse (1.838) 7 L. J. Ex. 234 ; 
3 M. & W. 633 ; 1 H. & H. 135.— EX., 
followed. 

Oates r. Hudson (1851) 20 L. J . Ex. 284 ; 0 
Ex. 340.— EX. 

Atlee v. Backhouse, olmer ration* applied. 
Fraser r. Pendlebury (1861) 31 L. J. C. P. 1 ; 
10 YV. It. 104.— C.r. 

Watson v. Charlmont (Earl) (1848) IS 
L. J. Q. B. 05 ; 12 Q. B. 850 ; 13 Jur. 117. 
— Q.B., disti nguished. 

Moore r. (hinvood (1849) 19 L. J. Ex. 15 ; 4 
Ex. 081.— EX. CH. 

Highmove v. Primrose (1810) 5 M. & S. 65. 
— K.B., adopted. 

Bayne r. flare (1859) 1 L. T. 40 ; S W. It. 70. 
—EX, 

Kirton v. Wood (1833) 1 M. & Bob. 253, 
adopted. 

Lane v. Hill (1S52) 21 L. J. Q. P>. 318 : 18 
Q. B, 252 ; 16 Jur. 496,— Q.n. 


I Teall v. Au^y (1820) 4 Moore, 542 : 2 Br. & P». 
99 ; 22 It. It. 050. — C.P., discussed. 

Savage /*. Canning (1807) Ir. It. I O. L. 43 ( ; 
10 W. It. 133.— C.P. 

Cocking v. Ward (1845) 15 L. J. C. P. 245 ; 
1 C. B. 858. — C.P., commented on. 

Kennedy v. Broun (1803) 9 Jur. (n.s.) 119 ; 
13 C. B. (N.S.) 677 ; 32 L. J. O/P. 137 ;*7 L. T. 
026 : 11 W. It. 284.— C.P. 

williams, J. — Cocking v. Ward created a 
great sensation in the profession. 

Cocking v. Ward, discussed. 

Savage r. Canning (1807) Jr. It. 1 C. L. 434 ; 
16 YY r . it. 133.— C.P. 

i 

Cocking v. Ward, commented on. 

Knowlmau r. Bluett (1874) 43 L. J. Ex. 151 : 
L. It. 9 Ex. 307 : 32 L. T. 262 ; 22 W. It. 758.— 
EX. CH, 

Blackburn, J. — If in that case Tindal, C.J., 
meant that the Statute of Frauds applied to 
actions upon an executed consideration, he seems 
to have changed his opinion a year after. See 
Struck v. Strawkridt/c (12 C. B. 808; J5 L. J. 
C. P. 170).— p. 152. ' 

Cocking v. Ward, distinguished and 
questioned. 

Angel 1 -r. Duke (1875) 44 L. J. Q. B. 78 ; L. It. 
10 Q. B. 174 * 32 L. T. 25 : 23 W. ft. 307.— Q.B. 

Cocking y. Ward, referred to. 

Pulbrook »\ Lawes (1876) 45 L. J. Q. B. 178 ; 
1 Q. B. D. 284 ; 34 L. T. 95. — BLACKBURN and 
LUSH, JJ. 

Emery y. Bartlett (1728) 2 Lcl. JElaym. 
1555 ; 2 Str. 827; 1 Barn. 128. — K.B., 
distinguished. 

Williams r. Gibbs (1830) 6 N. & M. 788 ; 5 
A. & E. 20S ; 2 H. & W. 241.— K.B. 


MORTGAGE. 

1. The Contract. 

2. Particular Mortgages and In- 

cumbrances. 

3. Interest. 

4. Assignment and Transfer. 

5. Management and Account. 

6. Priority of Estates, Debts and 

Incumbrances. 

7. Tacking. 

8. Consolidation. 

9. Marshalling. 

10. Payment off, Ke-conveyance and 

Deeds. 

11. Redemption. 

12. Remedies of Mortgagee. 

13. Foreclosure. 

14. Sale by Court. 

15. Sale under Power. 

16. Receiver. 

17. Parties. 

18. Costs and Expenses. 

1. The Contract. 

Floyer v. Lavington (1714) 1 P. Wins. 2GS. 
— COWPEK, L.o., followed. 

Mellor r. Lees (1742) 2 Atk. 494, — HARD- 
WICKE, L,C f 



1849 


MORTGAGE. 


1850 


Mellor v. Lees (nuprtf), dh seyssed. 

Davis (or Dffries) r. Thomas (1831) 1 Unas. 
A: M. 506; 'Wind. 410; 9 b. J. (o.S.) Cl). 232; 

32 II. 11. 14] . — BltOUCHAM, L.C. 

Barrell v. Sabine (1084) 1 Vcm. 268 ; 3 
►Salk. 24] ; Mellor v. Lees ; and Goodman 
v. Grierson (1813) 2- Ball & I>. 275; 12 

K. Jl. 82f — L.C.. explained - . 

Williams r. Owen (1840) 12 L. J. (Hi. 207 ; 5 
Alyl. & Cr. 303 ; 5 Jur. 1 14. — LYNDHUIIST, L.C. ; 
reversing 0 L. J. Oil. 70; 10 Sim. 380. — SHAD- 
WELL, V.-C. 

Hooke v, Kensington (Lord) (1856) 25 

L. J. Ch. 795 ; 2 K. & J. 753 ; 2 Jur. 
(N.S.) 755 ; 4 W. R. 820. — WOOD, v.-c. 

Principle approved, Sella r. Sells (I860) 20 
L. J. Ch. 500 ; 1 Dr. & Sm. 4° ; 8 W. R. 327.— 
K1NDERSLEY, V.-C. ; followed, Jeiiner r. Jenner 
(1866) 35 L. J. Ch. 320 ; L. R. 1 E q. 361 : 12 Jur. 
(N.S.) 13S ; 14 W. R. 305. — WOOD, v.-o. ; ohser ra- 
tions adopted, Danbv r. Contis (1 885) 54 L. J . Ch. 
577 ; 20 Ch. D. 500, 514 ; 52 L. T. 401 ; 33 W. R. 
550. — KAY, j. ; discussed, Crompton v. Jarratt 
(1885) 54 L. J. Ch. 1100; 30 Ch. D. 208, 308 ; 
53 L. T. 603 : 33 W. R. 013.— WORTH, J. (affirmed, 
C.A.) ; distmjuished, Early r. Rathbone (1888)57 
L. J. Ch. 652 : 58 L. T. 517. — ivEKEWICH, 3. 

Flory y. Benny (1S52) 21 L. J. Ex. 223 ; 7 
Ex. 581. — EX. , 

Approved, Mauglian r. Sharpe (1804) 34 

L. J. 0. P. 10 ; 17 C. R. (N.S.) 443 ; 10 Jur. (n.s.) 
080; 10 L. T. 870; 12 W. R, *1057. — C.P. ; 
referred to , Sewell r. Burdick (1884) 54 L. J, 
Q. B. 126 ; 10 App. Caa. 74, 06 ; 52 L. T. 445 ; 

33 W. R. 401 ; 5 Asp. M. C. 376.— H.L. (b.) ; 
Cochrane r. Moore (1890) *50 L. J. Q. B. 377 ; 25 
Q. B. D. 57, 63 ; 63 L. T. 153 ; 38 W. R. 588 ; 54 
J. P. 801.— C.A. 

Maughan v. Sharpe (supra), 
llefcrml to, Reeves r. Watts (1866) 35 L. J. 
Q. B. 171 ; L. R. 1 Q. B. 412. 410 : 7 B. & 8. 
523 ; 12 Jur. (N.S.) 565 ; 14 L. T. 478 ; 14 W. R. 
672. — Q.B. : Itamsden t\ Lupton (1873) 43 L. J. 
Q. B. 17 ; X,. R. 0 Q. B. 17, 31 ; 20 L. T. 510 ; 22 
W. R. 120. — ex. CH. ; applied, Simmons r. 
Woodward (1802) 61 Ij. J. Ch. 252; [1802] 
A. C. 100 ; 66 L. T. 534 ; 40 W. R. 641.— 
h.l. (k.) (.sw “Bills op Sale,” vol. i., 
col. 240) ; approved , Johnson r. Diprose (1803) 
02 b. J. Q. B. 291 ; [1803] 1 Q. B. 512 ; 4 R.201 ; 
68 L. T. 485 ; 41 W. K. 371 ; 57 J. 1\ 517.— C.A. ; 
dine u wed, Gilligan and Nugent t\ National Bank 
[1001] 2 Ir. R. 513. — Q.b.d. 

Patten v. Bond (or Boyd) (1S89) 60 L. T. 
583 ; 37 W. R. 373.— KAY. J followed. 
Ohetwvnd r. Allen (1898) 08 L. J. Ch. 100; 
[1890] 1 Ch. 353 ; 80 L. T. 110 ; 47 W. R. 200. 
~ ROMBR, J. 

Vorley v. Cooke (1857) 27 L. J. Ch. 185; 
1 Gi ft. 230. — RTUA BT, v.-C.. not applied. 
Hunter r, Walters (1871) 41 L. J. Ch. 175 ; 
L. R. 7 Ch. 75, 84 ; 25 L. T. 765 ; 20 W. R. 218. 
— l.O. and l.jj. 

Jennings v. Ward (1705) 2 Vern. 520.— 
m.r. ; and Broad v. Selfe (1863) 0 Jur. 
(N.s.) 8S5 : 2 N. R. 541 ; 0 L. T. 43.; 31 
W. R. 1036.— KOMILLY, M.R., referred to. 
James r. Kerr (1880) 58 L. J. Ch. 355 :■ 40 
Ch. D. 449, 459 ; 60 L. T. 212 : 37 W. XX. 279 ; 
53 J* P, 628, — KAY, ,T. 


Broad v. Selfe ; James v. Kerr ; and Anglo- 
Banubian Steam Navigation Co., In re. 
International Financial Association, Ex 
parte (1875 s ) 44 b. J. (Hi. 502; b. R. 20 
Eq. 330; 33 b. T. 118 : 23 W. It. 783.— 
— jessel, M.E., discussed. 

Mainland r. Upjohn (1889) 58 b. J. (Hi. 361 : 

41 Ch. D. 120; 6<i L. T. 614 ; 37 W. R. 41b— 

KAY, 3. 

James v. Kerr ; Jennings v. Ward ; and 
Broad v. Selfe, followed. 

Field v. Hopkins (1890) 59 L. J. Ch. 174 ; 44 
Ch. D. 524. 530 ; 62 L. T. 774.— KKKEWTCM, .7. ; 

! affirmed, C.A. 

James v. Kerr, principle applied. 

Rees r. De Bernardy (1S00) 05 Ij. J. Ch. 650 ; 
[1896] 2 Ch. 437 ; 74 Ij. T. 585.— ROM Ell, J. 

Jennings v. Ward, commented on. 

Biggs r. ffoddinott (189<8) 07 L. J. Ch. 540 : 
[1S98] 2 Ch. 307.— C.A. (post, col. 1851). 

Broad v. Selfe and Jennings v. Ward, 

referred to. 

Browne r. Ryan (1900) [1901] 2 Ir. It. 053. — 
C.A. (post, col. 1853) ; Oarritt v. Bradley ; [1001] 
2 K. B. 550. — C.A. (pout, col. 1855). 

Broad v. Selfe, distinguished. 

Maxwell r. Tipping [1003] 1 Jr. R. 498, 507. — 

PORTE K, M.R. 

Potter v. Edwards (1857) 20 Tj. J. Ch. 468 : 
5 W. 11. 407. — v.-c followed. 

Mainland v. Upjohn (1880) 41 Ch. 1). 126 
(supra) ; Santley /*. Wilde [1899] 2 Ch. 474. — 
C.A. ( post, col. 3851). 

Potter y. Edwards, distinguished. 

Toomes v. Conset (1745) '3 Atk. 201. — L.C., 
applied. 

Northampton (Marquis) v. Pollock (1890) 59 
Ij. J. Ch. 745 ; 45 Ch. D. 100 ; 03 L. T. 136 ; 
39 W. R. 166: 6 Times L. 11. 427.-C .A. 
bowen, L.J. dissenting ; a /tinned, worn. Salt r. 
Northampton (Marquis) (1801) 61 L. J. Ch. 40; 
[1802] A. O. 1 ; 65 L. T. 765 ; 40 W. R. 529. 
— H.Tj. (e.). LORD HANNEN dissenting. 

Field v. Hopkins (supra), applied. 

Potter v. Edwards and Salt v. Northampton 
(Marquis), referred to. 

Mainland v. Upjohn (supra), explained. 
Eyre r. Wynn-Macken zie (3893) 63 Tj. J. Oh. 
239 ; [1894] 1 Ch. 218 ; 8 R. 53 ; 09 L. T. 823 ; 

42 W. R. 220. 

KEKEWICH, J.— I have carefully considered 
Kay, L.J.’s judgment [ Mainland v. Upjohn.], 
and I am satisfied that he did not intend in the 
slightest degree, to depart from the rule of 
equity established by the authorities to which 
I have referred, including James v. Xerr 
(supra), which was decided by himself, and has 
since been recognised by the H. L. in Salt v. 
Northampton (Marquis). Mainland v. Upjohn 
established what had already been decided by 
Kindersley, V.-C. in Potter v. Mhrards , that 
where the initial transaction between mortgagor 
and mortgagee amounts in fact, to this — the 
payment by the mortgagee of the whole amount 
of the advance to the mortgagor, and the return 
by the mortgagor of a certain part of it by way 
of commission to the mortgagee (there being no 
surprise or unfair dealing), the whole amount is 
recoverable under the mortgage, and the com- 
i mission must not be deducted. — p. 241. 
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Field v. Hopkins, referred to. 

Gray, Tn re (1900) 70 L. J. Ch. 133 ; [1901] 
1 Ch. 239 ; 84 L. T. 24 ; 49 W. R. 298.— OOZENB- 
HARDY, J. : Browne r. Ryan (1900) [1901] 2 
It. R. 053, 077.— C.A. {post, col. 1853). 

Salt v. Northampton (Marquis) (supra), 
applied. 

Booth r. Salvation Army Building Association 
(1897) 14 Times L. R. 3.— kekewich, j. 

Mainland v. Upjohn {supra), applied. 

Edwards’ Estate, In re (1801) 11 Ir. Ch. R. 
.307. — HARG REAVE, J., discussed. 

Biggs v. Hoddinott (1 898) 07 L. J. Ch. 540 ; 
[1898] 2 Cli. 307 ; 79 L. T. 201 : 47 W. R. 84. 

— C.A. 

Biggs v. Hoddinott, followed. 

Santley r. Wilde (1899) OS L. J. Ch. 081 ; 
[1899] 2 Ch. 474 ; 81 L. T. 393 : 48 W. R. 90.— 
C.A. : reversing [1899] 1 Ch. 747 ; 80 L. T. 154 : 
47 W. R. 297. — BYRNE, J. 

Salt y. Northampton (Marquis) (supra), 
followed. 

Mainland v. Upjohn, commented on and 
distinguished. 

Biggs v. Hoddinott and Santley v. Wilde, 

discussed. 

Rice r. Noakcs & Co. (1900) 09 L. J. Ch. 035 : 
[1900] 2 Ch. 445, 453 ; 82 L. T. 784 ; 48 W. R. 
629.— C.A. ; affirming (1899) 09 L. J. Ch. 43; 
[1900] 1 Ch. 213 ; 81 L. T. 482 : 48 W. R. 
110.— cozens-hardy, J. ; C.A. affirmed , nom. 
Noakes & Co. r. Rice. — H.L. (E.) (pot st, col. 1853). 

ALVKRSTONK, m.r. — I will read the way in 
which the rule was expressed by a great common 
law judge (Bowen, L.J.) who, in the O. A., was 
the dissentient judge in Salt v. Northampton 
(Marquis'), but whose expression of the rule was 
approved by the H. L. He said : “ Whenever 
a transaction is in reality one of mortgage, 
equity regards the mortgaged property as se« 
curity only for money, anti will permit of no 
attempt to clog, fetter or impede the borrower's 
right to redeem and to rescue what was, and 
still remains, in equity his own.” 1 could not, 
of course, hope to express the proposition more 
clearly. .1 understand it to mean that the 
mortgagor is enlitled to have back what he 
mortgaged, and that anything which would pre- 
vent his getting back what he mortgaged when 
the obligation as mortgagor is fulfilled will not 
he allowed to be good upon the ground that it. 
fetters or impedes his right to redeem. ... I 
think T may dismiss with a word Mainland v. 
Upjohn, as to which I will only say that 1 doubt 
whether in early days the stipulation supported 
in that case would have been held to be legal. 
Before the usury laws were abolished it certainly 
would not. Mainland v. Upjohn was a case in 
which the mortgagee obtained further advan- 
tages in the shape of commissions and bonuses 
out of the property or out of the dealings with 
the property which was mortgaged to him, and 
it is clearly distinguishable on the ground that 
it was a further money consideration in respect 
of the transactions or mortgage. Biggs v. 
Hoddinott, . . . it has been suggested, carried 
the matter further. 1 doubt myself whether it 
did. There the stipulation was that the money 
should not be called in for four or five years. 
... It was a reasonable bargain that there 
should be a term fixed within which the money 
should not be called in ; and during that time it 


was perfectly proper that the mortgagor should 
agree to purchase his beer froqa the mortgagee 
during the continuance of his mortgage ; but if 
I have correctly stated the facts of the case and 
outlined the ground of the decision, it is obvious 
that it was not a contract which affected the 
property when redeemed, or which could in any 
way be said to clog the equity or to interfere 
with the rights of the mortgagor. . . . Speaking 
for myself, I do not know that I should have 
come to the same decision as that at which the 
C. A. arrived in Santley v. Wilde on the facts of 
that case without some difficulty, but for the 
purposes of to-day it is only important that we 
should see that we are not departing from the 
rule or from any material principle laid down in 
Santley v. Wilde, because of course it is binding 
upon us. . . . But when that judgment of the 
O. A. is understood, I do not think it either pur- 
ported to infringe, or did infringe, in any way 
on the doctrine recognised by the House of Lords 
in Salt v. Northampton (Marquis). The facts 
were that Miss Santley, who was agoing to open 
a theatre, by the terms of her mortgage agreed 
that she would pay the principal and interest 
back by instalments running over five years, and 
would give a certain share of the profits for the 
remaining five years, the total term being ten years. 
■There is no doubt that the profits would issue, or 
might issue, out of the property after the time when 
the mortgage-money had been repaid : but it is 
clear that the C. A., as I read that judgment, 
considered that that was not in any way some- 
thing which issued out of the equity of redemp- 
tion, but they thought it was a term of the 
mortgage that the property should be mortgaged 
as security for the profits as well as for the 
2,000Z. ... He [Cazens-Hardy. J.] refers to 
Santley v. Wilde, and says’: “ If I rightly under- 
stand the judgment of the C. A., it established 
that a mortgage of leasehold property, expressed 
to be a security for the due discharge of future 
recurring obligations, cannot be redeemed before 
those obligations have matured ; even though 
the period covered by the obligations may or 
must exceed the duration of the lease. I do not 
thiuk any other or larger principle can be 
extracted from that case.” That is the learned 
judge’s view of the principle of the decision in 
Santley v. Wilde, which I have endeavoured to 
express from my own point of view, in language 
of course somewhat different. — pp. 037 — 640. 

rigby, L.J. — Without going into detail, I will 
only indicate the principles which I conceive to 
be underlying this and similar eases. I would 
say first that the maxim “Once a mortgage 
always a mortgage” has not been in any way 
infringed upon. Of course a maxim of that sort 
is a convenient thing to refer to, but it must be 
applied very carefully to the facts in each case. 
It came indirectly under review in Salt v. 
Northampton (Marquis) ; and on reference to 
the report I venture to say that the only branch 
of that maxim which was under discussion really 
was whether cliere was “ once a mortgage,” and 
the majority of the House (Lord Hannen dis- 
senting) came to the conclusion that, as regards 
the policy, it was ah initio a mortgage. The 
other half of the maxim, “ always a mortgage,” 
was taken for granted by everybody if the first 
half was established ; and therefore I consider 
Salt v. Northampton (Marquis) is a clear recog- 
nition and undoubted enforcement of that maxim. 
There is another way of expressing the same 
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principle — namely, that you must not "clog the 
equity of redemption.” . . . Notf if — and 1 do 
not entertain a doubt about it. — those maxims 
arc still in force to their full extent, it would be 
idle to urge that the equity of redemption is not 
clogged if the property is taken back as a tied 
house when it was mortgaged as a free house. — 
p. 640. 

Collins, L..T.— The doctrine as to collateral 
advantage which was considered both in Huntley 
v. Wild n and Biggs v. TIoddinott appears to me 
not to be very relevant to the decision in this 
case, nor to impair in the slightest degree the 
principles stated by Cozens-Hardy, J. — p. 041, 

Mainland v. Upjohn (supra), referred to. 

Oarritt t\ Bradley {post, col. 1855). 

Rice v. Noakes & Co., {supra), dismissed. 

Giliigan and Nugent r. National Bank [1901] 
2 Ir. R. 513, 530. — Q. B.B. 

Salt v. Northampton (Marquis) ; Biggs v. 
Hoddino'fct ; and Santley v. Wilde, {supra) 
dismissed. 

Rice v. Noakes & Co., applied. 

Browne v. Ryan (1900) [1901] 2 Ir. R. 653, 
678. — C.A. ; reversing Q.B.D. ; ANDREWS, J. 
dissenting. 

Santley v. Wilde, commented on. 

Browne v. Ryan and Biggs v. ,Hoddinott, 

approved. 

Salt v. Northampton (Marquis), referred to. 

Noakes & Co. v. Rice (1901) 71 L. /[. Cli. 139 ; 
[1902] A. C. 24 ; 86 L. T. 62 ; 50 W. R. 305 ; 
66 J. Ik 147— H.li. (E.) ; affirming S. C. /torn. 
Rice r. Noakes & Co. — a a. (supra). 

TIALSBURY, L.C.. after referring to Lord Lind- 
ley’s judgment in Santley v. Wilde, continued : 
T cite that case because it appears to me that 
that, lays clown the rule ; and the differences 
which are supposed to prevail from time to time 
appear to me to be only differences of fact, or of 
the modes in which the various Courts have re- 
garded the fact, as to whether a case came within 
that rule or not. But J do not believe that there 
is any portion of that which Lord Lindley laid 
down in the case which I have cited that lias been 
the subject of doubt or difficulty in any Court 
whatever. I find that the same question has 
arisen, and has been very learnedly ■ discussed, *in 
the Irish Courts lately in Browne v. Ryan , and 
certainly that case is extremely relevant to the 
question which this House is now discussing, 
because, in truth, it arose upon what practically 
are the same facts as in this case, and the learned 
judges in the O. A. have arrived at the same 
conclusion as that at which 1 invite this House 
to arrive. Fitzgibbon, L.J., in his judgment, 
and also Holmes, L.J., in referring to the case 
which I have just cited, appear to consider that, 
that case is inconsistent with the rule which 
they themselves lay down. I confess I am 
unable to find any inconsistency. — p. 141. 

lord macnagj-hten. — There [Browne v. 
Jtyan~\ a farmer mortgaged his holding to secure 
2*00?. anti interest ; and as part of the mortgage 
transaction it was stipulated that the mortgagor 
should sell his holding within twelve months, 
employ the mortgagee as the auctioneer at a cer- 
tain commission, and pay him the like commission 
. if the conduct of the sale was given to any one 
else. The G. A. held, and in my opinion rightly 
held, that the stipulation had no effect after 


redemption. The judgments of the learned judges 
in the G. A. seem to me, if L may venture lo 
say so, to contain a very clear exposition of the 
law. They had occasion to consider the judg- 
ment of the English G. A. in Santley v. Wilde , 
and they expressed their disapproval of the con- 
clusion at which the English G. A. arrived. 
Speaking for myself, with all deference to Lord 
Lindley, I cannot help sharing that view. I do 
not in the least dissent from the propositions 
laid down by Lord Lindley, taking them sepa- 
rately. But the transaction in that, case seems 
to me to have been nothing more than an, ordi- 
nary mortgage to secure an advance of money, 
with a superadded obligation offending against, 
the settled principles of equity in that it ren- 
dered redemption impossible. . . . Nor can I 
agree with the President of the Probate Divi- 
sion, who seems to have thought, that Santley v. 
Wilde was covered by the decision in Biggs v. 
Iloddinott—o, decision to which, as it seems to 
me, no objection can be taken. — p. 143. 

lord davey. — In Salt v. Northampton {Mar- 
gins) the question was whether a certain life 
policy, the premiums on which were charged 
against the mortgagor, was comprised in the 
mortgage security. That question having been 
decided in the affirmative, it was declared" to he 
redeemable, notwithstanding an. express pro- 
vision to the contrary contained in the deed. . . . 
I do not dissent from the opinion expressed by 
Lord Lindley when M. It. in Santley v. Wilde. . . . 
I confess I should have decided Santley v. Wilde 
differently from the way in which it * was dealt, 
with in the C. A. After the payment of principal 
and interest and everything which had become 
payable up to the date of redemption, the pro- 
perty in that case remained charged with the 
payment to the mortgagee of ftne third share of 
the profits, and the stipulation to that effect 
should, X think, have been held to be a clog or 
fetter on the right to redeem. ... I only desire 
to add that, with Lord Macnaghten, I cannot 
assent altogether to the assumption made by 
Cozens-Hardy, J. that the covenant constituted, 
or might constitute, a good charge upon the pro- 
perty by virtue of the operation of the doctrine 
in Tulh v. Mojrhay [(1848) 18 L. .1. Oh. 83 ; 2 ,Ph. 
774. See « Landlord and Tenant 1 should 
hesitate some time before I assented to that pro- 
position, bat it is perfectly immaterial for the 
decision in the present case, because, as I have 
already said, l think that the covenant did not, 
continue after the redemption, and that the 
mere attempt to make it, a charge on the property 
would render it void. — pp. 144, 145. 

LORD lindley. — I regard the mortgage-deed 
in this case as another unsuccessful attempt to 
lay a new burden on land not warranted by law 
or by the doctrine laid down in Tulh v. Mouth ay, 
which has often lately been relied upon as going 
much further than it does. The conclusion thus 
arrived at is not inconsistent with Santley v. 
Wilde, on which the appellants so strongly rely. 
Some of this House think that case went too far. 
I do not think so myself ; but I will not trouble 
to consider its details, which were com plicated. 
The principle on which the G. A. decided that 
case was, I still think, sound. Whether it was 
properly applied in that case is now of no im- 
portance. I believe the true principle applicable 
to these cases to be that expounded by the O. A. 
in Biggs v. Hoddinott and Santley v. Wilde. 
That principle is perfectly consistent with a real 
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pledge ;n n l with the maxim, ei Once a mortgage 
always a mortgage/’ . . . I am sat islied f hat. flic 
A. f ./Jrowne v. Jlyan] did not go too far iu 
holding 1 that the plaintiffs notion fur damages 
could not. be sustained. — p. Mo. 

Biggs v. Hoddinott, applied. 

Santley v. Wilde and Rice v. Noakes & Co. 
(supra). referred- to. 

Cavritt v. Bradley (1001) 70 L. J. Iv. P». 882 : 
[11)01] 2 K. B. 550*, 557 ; 41) W. it. 51)3. — C.A. 

Noakes & Co. v. Rice, applied. 

Jarnih Timber and Wood l’aring Corporation 
k. {Samuel (11)03) 71 L. J. Oh. OSS [1<)02] 2 Ch. 
479 ; 87 L. 'I’. 44 ; 5u W. R. 001 kekkwich. J. ; 
affirmed- (1908) 72 L. J. ('ll. 262 : [1908] 2 Oh. 1 ; 
88 L. T. 100 ; .71 W. It. 489 : 10 Man sou 290. — C.A. 

Browne v. Ryan (supra, col. 1858), applied. 

Carritt v. Bradley (supra), reversed. 

Bradley v, Carritt (1908) 72 L. J. K. B. -171 ; 
[1908] A. (J. 258 : 88 L. T. 083 ; 51 W. it. (580.— 
H.L. (13.). 

Browne v. Ryan, Noakes & Co. v. Rice and 
Biggs v. Hoddinott, distinguished . 

Maxwell r. Tipping [1903] 1 Xr. R. -1-98.500. — 
PORTE It, M.R. 

Rushout v. Turner (1857) 5 W. R. 670. — 
Wood, v.-C., referred- to. 

Wall 0 . Cockerell (1800) 29 L. J. Ch. 810; 0 
Jur. (n.S.) 708 : 8 W. It. 41 1 . — romilly, ai.il: 
reversed. 80 L. J. Ch. 417 ; 8 Do (4. F. «Sc ri. 787 ; 
7 Jur. (x.S.) 29; 8 L. T. 490.— L.O. : latter 
derision reversed , (1808) 32 L. J. Ch. 270: 10 
H. L. Cas. 229 : J N. it. ; 9 Jur. (N.S.) 447 ; 8 
L. T. 1; 11 W. it. ■ 1-1-2. — 11.0. (e.). 

Wall v. Cockerell and Coupe v. Collyer (1890) 
02 L. T. 927. — KAY, J.. distinguished. 

London Freehold and Leasehold Property Co. 
v. Suiiield (Baron) (1897) 00 L. ,1. Ch. 790 : 
[1897] 2 Ch. 008 : '77 L. T. 445 ; 40 W. 11. 102. 
—C.A. ; a (fir mi up kekkwicii, J. 

ltndlioy, ai.iL — Iii Wall V. (. bekrreU there 
was no authority to borrow on the security of the 
impeached deed ; there was no relation of 
banker and manager on the one side and cus- 
tomer on the other ; there was no money of the 
mortgagees in the hands of the agents of 
the mortgagor: there was no credit in ac- 
count. Moreover, tlu; mortgagor was induced 
to execute the mortgage by misrepresentation.. 
Lord Chelmsford distinctly said so, and Lord 
West bury merely said it was not. necessary 
to put the ease so high. In Coupe v. i'ollyee the 
impeached deed was held to be only an escrow : 
there was there no relation of banker and 
customer, ami the mortgagees never placed 
money in the hands of the mortgagor’s solicitor 
for investment.' — p. 794. 

2. Baht i oi tla it Mortgages and 
Incumbrances. 

Chapman v. Chapman (1851) 20 L. J. Ch. 

•1 05 ; 18 Beav. 80S ; 15 Jur. 265. — M.U. 

Observed on-, Burgess r. Moxon (1858) 2 Jur. 
(N.S.) 1059. — stuart, V.-C. ; applied , .Dixon 
■v. Muckiest on (1872) 42 L. J. Ch. 210 ; L. It. 8 
Ch. 155, 102 ; 27 L. T. 804 ; 21 W. Tl. 178.— L.c. ; 
McMahon, In re, McMahon r. McMahon (1880) 
55 L. T. 708.— 0H1TTY, J. 

M*Auley v. Clarendon (1S5S) Dm. Cas. temp. 
Nap. 488. — L.C. and L.J., approved. 

Eyre r. M‘Dowell (1801) 9 FLL.Cas. 019.— n.L. 


Eyre v. TUL ‘Dobell ami General Horticultural 
Co.. In re, Whitehouse, Es* parte (1880) 
55 L. J. Ch. 008 ; 82 Ch. D. 51 2 : 54 L. T. 
898 ; 81 W. R . (iS 1 . — c ll 1 TTY, J. . peine i pie 
applied. 

Badeley r. Consolidated Bank (1880) 34 Ch. D. 
580, 540: 55 L. T. 085; 85 W. R. 100.— 
STIRLING, J. ; affirmed on this point, (1S8S) 57 
L. J. Ch. 408 ; 88 Ch. D. 28S ; 59 L. T. 419: 
80 W. It. 745.— C.A. COTTON, BINDLEY and 
BOWEN. L.,7.r. 

Eyre v. M ‘Dowell, distinguished. 

Johnson v. Lowry [1909] *1 Jr. It. 816. — C.A. 

Eyre v. M‘Dowell, explained . 

Tevlin r. Giisenau (1901) [1902] 1 I r. It. 514. 

: — C.A. ; reversing [1901] 1 ll*. R. 429. — V.-C. 

o’brien, C.J. — Lt seems to me that the result 
of the decision in Eyre v. JPDotrell is that a 
statutory mortgage under the Judgment Mort- 
gage Act- attaches upon the entire beneficial 
interest of the debtor in- the lands at^the time of 
the recovery of the judgment : in other words, 
that it operates as an innocent conveyance. The 
judgment mortgage takes out of the debtor 
everything that remains in him, or that he 
could assign. — p. 522. 

Turner v. Dickenson (1835) 8 Cl. & F. 593 : 
S. C. nom. Fournier v. Paine, 9 Bligh (n.s.)282. 

IT.L. (B.). — LORD BROUGHAM. 

Russel v. Russel (1783) 1 Bro. C. C. 269.— L.C. 
Disapproved, hut followed. Haigh, Ex parte 
(1805) 11 Ves. 403'; 8 II. It. 189.— L.C. : com- 
mented on , Kensington, Ex parte (1818) 2 
V. & B. 79. — L.c. (post) ; Hooper, Ex parte 
(1815) 19 Yes. 477 ; 1 Jfteriv. 7 : 2 Rose 328 ; 
13 It. B. 244. — L.c. ; applied , Barker r. House- 
field (post) : discussed , Carey r. Doyne (1856) 
5 Ir. Ch. It. 104. — M.R. : G-illigan and Nugent 
•r. National Bank [1901] 2 lr. R. 513, 527. — 

Q.B.D. 

Birch v. Ellames (1794) 2 Ansti*. 427. — ex. ; 
Wright, Ex parte (1812) 19 Ves. 255. 
—L.c. : and Newton v. Aldous (1804) 2 
Myl. A K. -121. — L.c. ; applied. 

Parker v. Household (1834) -1 L. J. Oh. 57 ; 2 
Myl. & K. 41 !). — pepys, ai.r. 

Newton v. Aldous, referred to. 

Haigh, Ex parte (1 805) 1 1 Yes. 408 ; 8 
R. R. 189. — L.C., explained. 

Carey v. Doyne (1856) 5 Ir. Ch. R. 104. — 
CU8 AOK-SM IT H, M.R. 

Langston, Ex parte (1810) 17 Ves, 227 ; 11 
It. it. 66. — L.C., applied. 

Dcvitt r. Kearney ( post) ; McMahon, Iu re 
(supra, col. 1856). 

Hooper, Ex parte (1815) 19 Yes. 477; 1 
Meriv. 7; 2 Rose 328 ; 33 R. R. 24-1.— 
L.C., referred to. 

Kensington, Ex parte (1813 — 1815) 2 Y. & B. 
7!) ; (J. Cooper 66 ; 2 Rose 138 ; 13 R. R. 
32.— L.c. : and James v. Rice (1854) 23 
L. J. Ch. 819 ; 5 De Gr. M. &; G. 461 ; 18 
Jur. 818 : 2 W. R, 542. — L.JJ., applied . 
Dcvitt -r. Kearney (1883) 11 L. R. Ir. 225.— 
CHATTERTON, V.-C. 

Chissum v. Dewes (1828) 5 Russ. 2!) ; 29 
R. R. 10.— U.-R., followed.. 

Tipping v. Power (i8-i-2) II L. J. Ch. 257 : 
1 Hare 405; 6 Jur. 434. — WTGRAM, v.-C.; 
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King c. Midland Ry. (1808) 1,7 AV. II. 113.— 
tilFFARD. v.-c.«i Pile r. Pile, Lamb ton. Ex parte 
(1871*0 -15 L. J. Ch. 841 ; 3 (Hi. D. 36. 81) : 35 
L. T. 18 ; 2-1 W. R. 750, 1003 .— hall, v.-C 'and o.A. 

Chissum v. Dewes, Rutter v. Daniel (18S2) 
4(5 L. T. 684 : 30 AV. li. 724.— FRY, J. 
(affirmed, 30 AV. R. 801. — C.A.) ; and 
Worters, In re, Oakes, Ex parte (1841) 
10 L. .1. Bk. 69 ; 2 M. 1). & De G. 234 ; 
5 Jur. 757 — SIR J. GROSS, followed. 

O’Brien. In re (1883) 11 L. R. Ir. 213. — 
MILLER J. 

Chissum v. Dewes, and Pile v. Pile, Lambton, 
Ex parte (supra), discussed. 

South City Market Co., In re, Bergin, Ex parte 
(1884) 13 L. R. Ir. 245.— v.-C. ‘ 

Chissum v. Dewes, Rutter v. Daniel, and 
O’Brien, In re, applied. 

Brennan r. Dorney (1886) 21 L. R. Ir. 353, 
363. — v.-c. : reversed (1887), C.A 

Brennafi. y. Dorney, distinguished. 

Chissum y. Dewes, Rutter v. Daniel, and 
O’Brien, In re, discussed. 

Kelly v. Montague (1892) 29 L. R. Ir. 429, 440. 
— C.A. ; reversing porter, M.R. 

Rutter y. Daniel, referred to. 

West London Syndicate r. Inland Revenue 
Commissioners (1898) 67 L. J. Q. B. 956 ; [189S] 
2 Q. B. 507 ; 79 L. T. 289 ; 47 AV. R. 125.— C.A. 

Chissum v. Dewes, referred to , on question of 
reta iner. • 

Rhoades, In re, Rhoades, Ex parte [1S99] 1 
Q. B. 90S.— WRIGHT, J. ; affirmed. [1899] 2 Q.B. 
347 ; 68 L. J. Q. B. 804 ; 80 L. T. 742 ; 47 AV. R. 
561 ; 0 Malison 277. — C.A. 

Ashton y. Dalton (1846) 2 Coll. C. C. 565 ; 
10 Jur. 451. — KN1GHT-BRUCE, V.-C., 
referred to. 

Carey Doyne (1856) 5 Ir. Ch. R. 104 . — m.k. : 
Mellersh v. Brown (1890) 60 L. ,1. Ch. 43; 45 
Ch. D. 225 s 63 L. T. 1S9 ; 38 AV. R. 732.— KAY, J. 

Twynam v. Hudson, 8 Jur. (n.s.) 476: 10 
AV. R. 321. — STUART, v.-c. ; reversed , (1862) 31 
L. J. Ch. 577 ; 8 Jur. (n.S.) 685 ; 10 AV. R. 653. 
— WEST BUR V, L.C. 

Langridge v. Payne (1862) 2 J. & H. 423 ; 
7 L. T. 23 ; 10 AV. R. 726.— WOOD, v.-C., 
commented on. 

TaafEc’s Estate, In re (1864) 14 Ir. Ch. R. 347. 
— HARGRKAVE, <T. 

Langridge v. Payne, observed on. 

Taaffe’s Estate, In re, referred to. 

Keene r. Biscoe (1878) 8 Ch. D. 201 ; 47 L. J. 
Ch. 644 ; 38 L. T. 286 ; 26 AV. R. 552. 

pry, J. — That case [Langridge v. Payne'] is 
one winch I cannot help regretting to find re- 
ported, because the judgment does not tell the 
reader upon what principle it proceeded, and it 
is merely a judgment restraining an ejectment 
until the hearing. The case was this : there was 
an agreement in writing that the mortgagee 
would not call in the money for two years, the 
mortgagor fulfilling the covenants. The mort- 
gagor forgot to pay the interest, and the mort- 
gagee gave him notice that in consequence of his 
failure to pay interest the mortgagee would not 
be bound as to the two years, but would exercise 
his discretion, and the latter requested payment 
of the interest due and the costs. The interest 


and costs were paid, and then the mortgagee 
issued a writ in ejectment. He. was restrained 
until the hearing. Now, the V.-C. might have 
thought that the notice was a conditional 
demand, and that the mortgagee, in fact, said : 
“ If you make this payment, I will for the pre- 
sent waive my right ; ” and if that was so, there 
was ground for the injunction. It is worthy of 
note that when that case was called to the atten- 
tion of the judge of the Landed Estates Court in 
Ireland, Taaffe’s Estate, In re, he spoke in very 
strong terms, and said that the case would be 
overruled, and that he could not conjecture the 
ground of the doctrine on which it. was decided. 
In other words,- he thought it a mere determina- 
tion on the balance of convenience till the hearing, 
and not on any doctrine. There is no principle 
in langridge v. Payne inconsistent with my 
decision. — p. 203. 

3. Interest. 

Parker v. Butcher (1867) 36 L. J. Ch. 552 : 
L. R. 8 Eq. 762. — M.R. : and Provident 
Permanent Building Society v. Greenhill 
(1S78) 9 Ch. D. 122 : 38 L. T. 140; 27 
AV. R. 110.— BACON, v.-C., referred, to. 
Clarkson v. Henderson (1880) 49 L. J. Ch. 
289 ; 14 Ch. D. 348 ; 43 L. T. 29 ; 28 AV. 11. 907. 
— HALL, V.-C. 

Clarkson v. Henderson and Provident, &c. 
Building Society v. G-reenhill, applied. 
Middlesborough Building Society, In re (1884) 
54 L. J. Ch. 592 ; 51 L. T. 743 ; 49 J. P. 278.— 

KAY, J. 

Clarkson v. Henderson, referred to. 
Mainland r. Upjohn (1889) 58 L. J. Ch. 361 ; 
41 Ch. D. 126, 142 ; 60 L. T. 614 ; 37 AV. R. 411. 
— KAY, J. 

Carey v. Doyne (1856) 5 Ir. Cli. R. 104.— 
H.R., followed. 

Kerr’s Policy, In re (1869) 38 L. J. Ch. 539 ; 
L. R. 8 Eq. 33 i : 17 AV. R. 989. — JAMES, V.-C. 
Kerr’s Policy, In re, applied. 

Lippard r. Ricketts (1872) 41 L. J. Ch. 595 ; 
L. R. 14 Eq. 291 : 20 AV. R. 898.— BACON, V.-C. 
Sadler r. Worley (1894) 63 L. J. Ch. 551 : [189-1] 
2 Cli. 170 ; 8 R. 194 : 70 L. T. 494 ; 42 W. It. 
476.— KEKEWICH, J. 

Gregory v. Pilkington, 25 L. J. Ch. 737. — 
KINDERS LEY, V.-C. ; re versed , (1857) 26 L.J. Oh. 
177; 8 De G. M. & G. 616; 5 AV. It. 57.— 
KNIGHT BRUCE and TURNER, L.JJ. 

Roberts, In re, Goodchap v. Roberts (1880) 
14 Ch. D. 49 ; 42 L. T. 666 : 28 AV. R. 870. 
— C.A., referred to. 

Furber, Ex parte, King. In re (18S1) 17 
Ch. D. 191, 196 : 44 L. T. 3i<) ; 29 AV. R. 521.— 
BACON, C.J. : Frisby, In re, Allison r. Frisby 
(18S9) 59 L. J. Ch. 94 ; 43 Ch. D. 106, 114 ; 61 
L. T. 632 : 38 AV. R. 65.— c. A. ; Mellersh r. 
Brown (1890) 45 Ch. D. 225, 230 (supra, 
col. 1857). 

Smith v. Hill (1878) 47 L. J. Ch. 788 : 9 
Cli. D. 143 ; 38 L. T. 638 ; 26 AV. R. 878. 
— HALL, V.-C., discussed. 

Mellersh v. Brown (supra). 

Price v. G. W. Ry. (1S47) 16 L. J. Ex. 87 ; 
16 M. <fc AV. 244 ; 4 Railw. Cas. 707. — EX. ; 
and Morgan v. Jones (1853) 22 L. J. Ex. 
232 : 8 Ex. 620 .— ex., referred to. 

Gordillo v. AVeguelin (1877) 16 Ij. J. (Ti. 691 ; 
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r, oil. n. 287, 308 ; 2 6 L. T. 206 ; 2 r» W. 11.. 020. 

— O.A. 

Agriculturist Cattle Insurance Co., In re, 
Hughes, Ex parte (1872) I < 1 b. I). 34, n.— 
L.J.r., r/ b? £ / // <y // /\s7/ w7. 

European Central Ry., In iKi, Oriental Finan- 
cial Corporation, Ex parte (1870) -1 Ch. I). 33 ; 
4 0> L. J. Oh. r>7; 35 L. T. 583 ; 25 \V. E. 02. 

— V.-C. ; a firmed, C.A. 

bacon, v.-C. — The decision there . . . pro- 
ceeded on the ground of a special agreement, 
the like of which does not exist in the case before 
me. — p. 35. 

European Central By., In re, Oriental Finan- 
cial Corporation, Ex parte, distinguished. 

Popple v, Sylvester (1882) 22 Oh. I).' 98; 52 
L. J. Ch. 54 ; 47 L. T. 329 ; 31 W. R. 116. 

FRY, J. — In the European Central Eg., the 
covenant being to pay the principal sum with 
interest “until repayment thereof,” the Court 
held that these words meant 44 until the day 
lixed for payment.” And therefore they held 
that there was no covenant to pay beyond the 
day fixed for repayment of the principal. Here 
I have held that there is an express covenant 
to continue the payment, of interest so long as 
the security should continue. — p. 100. And- see 
Roberts, In re (supra, col. 1858). 

European Central By., In re. and Hughes, 
Ex parte, distinguished. 

Economic Life Assurance Society r. ITshorne 
[1902] A. C. 147.— if. L. (ir.) (post). 

European Central By., In re, referred to. 

Popple v. Sylvester, distinguished. 

Rowings, Ex parte, Sneyd,' In re (1883) 25 
Ch. D. 338 ; 53 L. £ Ch. 545 ; 50 L. T. 109 ; 32 
W. R. 352. — O.A. ; reversing 8. O. now. Oxford 
(Hi, shop). Ex parte, Sneyd, In re, 52 h. J. Ch. 
724 ; 48 L. T. 010 : 31 \V4 11. 075. — BACON, v.-C. 

COTTON, L.J. — The covenant there [. Popple 
v. Sylvester} was entirely different from the 
covenant in the present case. The covenant 
there was to pay interest at 7 percent, so long as 
any money should remain due on the security of 
t he deed, and, assuming that decision to have 
been right, that it, remained in force after judg- 
ment had been recovered for the principal debt, 
in my opinion it does not control the present 
case, where the claim is one of debt, not a claim 
in an action for redemption or foreclosure. — 
p. 350. 

t lindley, L.J. — When we look at the authori- 
ties, it appears to me that this case is much 
more closely within European (Central Eg., In 
re, than Popple v. Sylvester, in which the lan- 
guage of the Court pointed to money remaining 
due on the security of the deed." Here the 
language is entirely different. — p. 354. 

Fe wings, Ex parte, Sneyd, In re, followed. 

Popple v. Sylvester, distinguished. 

Arhutliuot v. Bunsilall (1890) 62 L. T. 234, — 
STIRLING, J. 

Popple v. Sylvester, followed. 

Arbuthnot v. Bunsilall, commented on. 

Lowry r. Williams (1894) [1895] 1 Ir. It. 274. 
—C.A. 

Popple v. Sylvester; Fewings, Ex parte, 
and Lowry v. Williams, distinguished. 

Economic Life Assurance Society v. Usborne 
(1901) 71 L. J. V. O. 34 ; [1902] A." C. 147, 151 : j 


85 L. T. 587. — M.L. (Hi.); reversing 8. < ■. nom. 
Usbunie r. Limerick Market Trustees (1899) 
[1900] 1 Ir. R. 85.— (LA. 

Fewings, Ex parte, referred to on question 
o f costs. 

Wales r. Carr (1902) 71 L. J. Ch. 483 ; [1902] 
1 Ch. 860; 86 L. T. 288 ; 50 W. R. 313.— 
FARWELL, J. 

Chesterfield (Lord) v. Cromwell (Lady) 
(1699 — 1701) 1 Eq. Cas. A hr. 287, discussed. 

Cottrell v. Fiimey (1874) 43 L. 3. Ch. 562; 
L. R. 9 Ch. 541, 548 ; 30 L. T. 773.— L.JJ. 

Stains v. Banks (1863) 9 Jur. (n.s.) 1049. — 
V.-C. ; reversed , Reg. Lib. 7 B. 1863, 1701, 
considered. 

Union Bank of London Ingram (1880) 10 
Ch. D. 53 ; 50 L. J. Ch. 74 ; 43 L. T. 659 ; 29 
W. R. 209 ; 45 J. P. 255. 

jessel, m.r. — T hen I am referred to Stains v. 
Hanks , which I should have felt great trouble in 
dealing with, had T not been counsel in the case, 
and so recollected it ; for there Stuart, V.-C., 
decided two things ; first, that a mortgagee who 
took possession of two farms comprised in 
separate mortgages was in the same position as 
if he had been paid his interest on the day fixed, 
and was therefore not entitled to charge the 
higher rate of interest ; and in the next place, 
because the mortgagee did not collect the rents 
himself but employed an agent to do so at a 
commission, the V.-C. held that the mortgagee 
was not justified in employing an agent, and 
accordingly disallowed the commission. I hap- 
pened to recollect that that decision was 
appealed from, and accordingly I sent for the 
Registrar’s book, when 1 found that the decision 
was reversed, and that the mortgagee was 
allowed a higher rate of interest and the whole 
of his claim for commission paid to his receiver. 
— p. 57. 

Union Bank v. Ingram, followed. 

Bright r. Campbell (1889) 41 Ch. D. 388 ; 60 
L. T. 731 ; 37 W. 11. 745.— KAY, j. 

Matson v. Swift (1841) 5 Jur. 045. — M.R., 

distinguished. 

Moss, In re, Levy v. Sewell (1885) 55 L. J. Ch. 
S7 ; 31 Ch. D. 90 ; 54 L. T. 49 ; 34 W. R. 59.— 
BE ARSON, J. 

Letts v, Hutchins (1871) L. R. 13 Eq. 176. — 
WICKENS, v.-c., explained. 

Smith r. Smith (1891) 60 L.J. Ch. 094; [1891] 
3 Ch. 550; 65 L. T. 334; 40 W. R. 32.— 

ROMKR, J. 

Smith v. Smith, approved.. 

Bartlett v. Franklin (1SG7) 36 L. J. Ch. 671 : 
17 L. T. 100 ; 15 W. R. 1077.— KALINS, 
v.-c., discussed. 

Fitzgerald’s Trustee v. Mellersh (1892) 61 L. J. 
Ch. 231 ; [1892] 1 Ch. 385 ; 66 L. T. 178 ; 40 
W. R. 251 .— ohitty, J. Sec judgment. 

Letts v. Hutchins (supra') and Smith v. 
Smith, referred to. 

Bov ill r. Endle (1890) 65 L. J. Ch. 542 : [1896] 
1 Ch. 648 ; 44 W. 11. 523. 

kekewich, J. — It appears from the cases that 
if the mortgagee takes proceedings in Court to 
recover his mortgage money from the mortgagor, 
or, if he is dead, from his estate, then lie. the 
mortgagee, cannot refuse a tender of his prin- 
cipal, interest and costs on the ground that he 
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is miti tn six mra libs' not icq. . , . This was 
decided . . . iif® Leifs v. flute /lias, which was 
cited in. Smith v. Smith, where Homer. J. con- 
sidered that the ground of VViekens, V.-C.’s 
judgment was that the mortgagee had taken 
stops to compel payment of the debt, and was 
therefore not entitled to six mouths' interest in 
lieu of notice.-t-p. 548. 


4. Assignment and Transfer. 

Porter v. Hubbart (or Hobart) (1672) 2 Oh. 
Hep. 85 ; 8 Oh. Hep. 78, commented on. 

Anon, (1 87 4) 1 Oh. Oas. 258. 

G-oodtitle y. Morgan (1787) 1 Term Hep. 
7 55. — K. B. . ore ended. 

Hailey r. Fcrmor (1821) 9 Price 262 ; 28 H. 11. 
660 . — ex. 

Goodtitle v. Morgan, followed. 

Salter v. Kidley (KISS) 1 Show. 59. — K. B. a 
refereed to. 

Right <1. .lefferys r. Bucknell (1881) 2 H. & Ad. 
278 ; 9 L. J. (o.S.) K. B. 804 : 86 H. It. 563.— 
K.B. 

Matthews v. Walwyn (or Wallwyn) (1 70S) 
4 Yes. 1 IS. — ■l.cj. : and Williams v. 
Sorrell (1799) 4 Yes. 880.— L.c. 

Applied , Norrish r. Marshall (1821) 5 Madd. 
475. — v.-C. , considered Dixon r. \\ r incli ( post). 
And see Wheatley e. Bastow (1855) 24 L. J. Oh. 
727 : 7 I)o 0. G. 261 : 2 Eq. H. 805 ; 1 Jur. 
(n.S.) 1124 ; 8 W. II. 510. — I,.JJ. ; ajul Turner r. 
Smith [11)01] 1 Oh. 218, 210 (post, eol. 1862). 

Norrish v. Marshall, followed. 

Clarke's Estate, In re (1877) 1 L. H. Ir. 4.— 
FLANAGAN, J. * 

Norrish v. Marshall, explained. 

Bickerton r. Walker (1885) 55 L. J. Oh. 227 ; 
81 Oh. I). 151 ; 58 L. T. 781 ; 84 W. II. 141.— 
C.A. 

fry. L.J. — That case only deals with subse- 
quent transactions between the mortgagor and 
mortgagee, the mortgagor not knowing of the 
transfer. — p. 154. 

Norrish v. Marshall, and Southampton’s 
(Lord) Estate, In re, Allen v. Southampton 
(Lord), Banfather’s Claim (1880) 50 
L. J. Oh. 218 ; 16 Oh. D. 178 ; 48 L. T. 
687 ; 29 W. 11. 281. — MALI NS, v.-c., 
considered. 

Dixon v. Winch (1899) 68 L. J. Ch. 572 ; 81 
L. T. Ill ; 47 W. It. 620 ; and (1900) 69 L. J. Oh. 
465; [1900] 1 Oh. 786, 742; 82 L. T. 487; 48 
W. R. 612.— C.A. ; V. WILLIAMS, L..T. doubting ; 
((.(firming on different- grounds, cozens-hardy, j. 

oozens-i i ardy, J.— It is well settled that, 
whore a mortgage is transferred without the 
privity of the mortgagor, the transferee takes 
subject to the state of account between the 
mortgagor and mortgagee at the date of the 
transfer : j Matthews y. D ' alwyn (supra). It is also 
settled that payments of interest or payments 
on account and capital made by the mortgagor 
to the mortgagee after, but without the know- 
ledge of, a transfer must, in the absence of 
collusion, be allowed to the mortgagor as against 
the transferee : Williams v. Sorrell (supra). This 
doctrine has been extended to the case where the 
whole, of the mortgage debt is, under similar 
circumstances, paid off : see jYorrish v. Jfar- 
tdwdl. and Southampton's (Lord) Estate, In re. 


Apart from these authorities T should have 
thought it reasonable to bold that, where the 
mortgagor, being entitled on payment off of the 
mortgage to the actual custody of t he mortgage 
deed and other documents of title which in 
fact are in the possession of the transferee, 
chooses to pay the mortgagee without: asking for 
the deeds, lie ought not to be allowed as against 
the transferee to justify such payment. 1 should 
have thought that this negligence on the part of 
the mortgagor was far greater than the negli- 
gence of the transferee in omitting to give 
notice of the transfer. But I am asked to apply 
the principle to a case where the money which i*s 
said to have been paid by Winch to Dent in 
satisfaction of the mortgage was part of the 
purchase-money procured by tlie solemn state- 
ment in the conveyance by Winch and by Dent 
that there was not any mortgage, and that there 
never had been any mortgage. 1 decline thus to 
extend the doctrine. — p. 575. 

Dixon v. Winch, statement of law adopted. 

Norrish v. Marshall, principle applied. 

Turner r. Smith (1900) 70 L. J. Oh. 144; 
[1901] 1 Ch. 218 ; 83 L. T. 701 ; 49 W. R. 180.— 
BYRNE, J. 

Tee van v. Smith (1882) 51 L. J. Oh. 621 ; 

20 Ch. D. 724 ; 47 L. T. 208 ; 30 W. R. 

71 6. — C.A. referred to. 

Alderson r. Elgey (1884) 26 Ch. D. 667, 572 ; 
50 L. T. 505 ; 32 W. R. 632. — CIIITTY, j. 

Teevan v. Smith, explained and not applied. 

Kinnaird r. Trollope (1888) 89 Ch. D. 636 ; . 
57 L. J. Ch. 905 ; 59 L. T. 433 ; 37 W. R. 234. 

STIRLING, J. — To my mind, the decision in 
Tee ran v. Smith depended on facts and principles 
totally different from those \flth which I am now 
dealing. There a mortgagor having made first 
and second mortgages, tendered to the first, 
mortgagee the amount due on his mortgage, and 
then claimed under sect. 15 of the Conveyancing 
Act a transfer to his own nominee of the mort- 
gage debt and security. It was held that he was 
not entitled to do so, to the prejudice of the 
second mortgagee. — p. 646. 

Teevan v. Smith, referred to. 

Biggs r. Hoddinott [1898] 2 Ch. 307, 311. — 

I ROME R, J. (affirmed C.A., supra , col. 1851); 

I liico r. Noakcs (1899) 69 L. J. Ch. 48; [1900] 

1 Ch. 213; 81 L. T. 482; 48 W. R. 110.— 
COZENS- HARDY, ,T. ; affirmed. C.A. and ILL. (sen 
supra, col. 1851) ; Corbett r. National Provident 
Institution (1900) 17 Times L. R. 5 . — philli- 
moris, J. ; Browne r. Ryan (1900) H901 ] 2 II*. i\. 
653, 679.— C.A. 

Trevivan v. Lawrance (1704) 1 Salk. 276 : 

S. C. nom. Treviban v. Laurence, 2 

Ld. Raym. 1036. — Q.B., referred In. 

Doe d. Dowue (Lord) v. Thompson (18 17) 9 
Q. B. 1037 ; II Jur. 1007 . — q.b. 

Doe d. Downe (Lord) v. Thompson, dis- 
tinguished. 

Hassard r. Fowler (1892) 32 L. R. Ir. 49 

Q.B.D. 

Richardson, In re, Shillito v. Hobson (1885) 

55 L. J. Ch. 741 ; 30 Ch. D. 396 ; 53 L. T. 

746 ; 34 W. R. 2S6. — C.A., followed. 
Hancock, In re, Hancock r. Bcrrey (1888) 

57 L. J. Ch. 798 ; 59 L, T f 197 ; 36 AY, R, 710,— 
KAY, J, 
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Richardson, In re, discussed. 

Gilligan and Nugent r.' National Bank [11)01] 
2 Ir. R. 512. — Q.B.D. ; De Verges r. Snndeman, 
Clark & Co. (1902) 71 L. J. Oh. 328 ; [1902] 1 
Oil- “>79 ; SO L. T. 209 ; 50 W. It. 104. — C.A. 
V. WILLIAMS, L.J. dissent itaj. 

Jones v. Gibbons (1804) 9 Ves. 407 ; 7 It. It. 
247. — M.R. 

Considered, Gardner r. Laelilan (1S38) 8 
L. J. Cli. 82 : 4 Myl. & Or. 129 ; 2 Jur. 412, 
1050. — L.C. ; followed- , M a okay, Ex parte (1841) 
1 M. I). & I). 550. — Slit J. CROSS ; Barnett-, 
Ex parte (1845) 1 De G. 194. — C.J. ; referred 
to Cooke r. Hemming (1808) 37 L. J. 
C. ?. 179; L. R. 3 (J. 1\ 834, 340; IS 
L. T. 772; 10 W. It. 903.— C.P. ; approved, 
Southampton’s (Lord) Estate, In re (1880) 
50 L. J. Ch. 218: 10 Ch. D. 178, 180 
[supra, col. 1801) ; discussed. Richards, In re, 
Humber v. Richards (1890) 59 L. J. Ch. 728 ; 
45 Ch. D. 589, 590; 03 L. T. 151 : 39 W. R. 
180. — STTRLTNO, J. ; Taylor r. London and 
Countv Banking Co. (1901) 70 L. J. Oh. 477; 
[1901] 2 Ch. 231 : 84 L. T. 397 ; 49 W. R. 451.' 
—C.A. 


5. Management a xl Account. 

Chambers v. Goldwin (1801— 1804) 5 Ves. 
834 ; 9 Ves. 254 ; 7 R. R. 381 . — M.R. and 
L.C. 

liefer rad to, Forrest r. Elwes (1810) 2 Meriv. 
08. — L.C. ; applied, Norrish v. Marshall (1821) 5 
Madd. 475. — v.-U. 

Chambers v. Goldwin, not applied. 

Bunbury v. Winter (1820) 1 J. A W. 255 ; 
21 R. R. 159* — L.C., applied. 

Sayers v. Whitfield (1829) 1 Knapp, l\ C. 133, 
141.— P.o. 

Chambers v. Goldwin, Bunbury v. Winter, 
Cox v. Champneys (1822) Jacob 570; 
23 R. R. 145. — L.C. ; and Sayers v. 
Whitfield, diseussed. 

Leith v. Irvine (1833) 1 Myl. & I\. 277 ; 30 
It. It. 319. — into UGH AM, L.C* 

Chambers v. Goldwin, referred to, 

Bunbury v. Winter, commented on. 

Faulkner r. J)aniel (1843) 3 Hare 199, 218. — 
WIG RAM, \\*C. 

Chambers v. Goldwin. 

Principle explained., Robertson r, Norris (1858) 
1 (3 iff. 421 ; 4 Jur. (n.S.) 155.— STUART, V.-C. ; 
applied , IVFKiuiey’s Estate, In ro (1873) Ir. 11. 
7 Eq. 407, 471. — FLANAGAN, J. ;■ diseussed, Eyre 
v. Hughes (1870) 45 L. J. Oh. 395 ; 2 Ch. D. 
148, 101 ; 31 L. T. 211 ; 24 YV. It. 597.— BACON, 
v.-c. ; Wardr. Sharp (1884) 53 L. J. Ch.,313 ; 50 
L. T. 557: 32 W. R. 584 .— north, ,1.; applied . 
Mainland v. Upjohn (1889) 58 L. J. Ch. 361; 
41 Ch. D. 120, ‘137; 00 L. T. 034 ; 37 W. R. 
411. — KAY, J. : referred, to. Browne r. Ryan (1900) 
[1901] 2 Ir. It. 053.— C.A. 

M‘Kinley’s Estate, In re {supra), dis- 
tinguished. 

Maxwell v. Tipping [3 903] 1 Ir. R. 49S, 511. — 
PORTER, M.It. 

Leith v. Irvine [supra), applied. 

Faulkner v. Daniel (supra) : Comyns v. 
Comyns (1871) Ir.R. 5 Eq. 593.— sullivan, m.r. 


Wilkinson v, Hall (1837) 0 L. J. C. P. 82 ; 
3 Bing. (N.c.) 50S ; 3 Horlges 50. — C.P.., 
referred- to. 

Doe d. Roylanee r. Liglitfoot (1841) 11 
L. J. Ex. 151 ; S M. & W. 553; 5 Jur. 900. — 
EX. 

Wilkinson v. Hall, applied. 

Doe d. Roylanee v. Lightfoot, approved. 
Wheeler v. Montefiore (1841) 11 L. J. Q. B. 
34 ; 2 Q. B. 133; 1 G. & D. 493; 0 Jur. 
299. — DENMAN, C.J., explained. 

Doe d. Parsley r. Day (1841) 12 L. J. Q. 1J. 
86 ; 2 Q. B. 147 ; 2 G. & D. 757 ; 6 Jur. 913. 

denman, C.J. (for the Court). — Wheeler v. 
Montefore was also much pressed upon us. 
That was a mortgage deed by way of lease for 
years, as was the case here with respect to part 
of the premises ; and also an assignment of 
personal property as a security. The action 
was trespass against a sheriff, for breaking and 
entering the plaintiff’s house, and taking his 
goods. The true ground of that decision was, 
that a lessee for years, before entry, cannot 
maintain trespass as to the goods ; and that, by 
the deed, the plaintiff was not to have possession 
until the day of payment, which had not then 
I arrived. Some expressions are used in the 
| judgment as to the construction of the deed ; 
but the real ground of the decision was as above 
stated. — p. 8$. 

Wilkinson v. Hall, dictum applied , 

Duxbury v. Sandiford (1898) 80 L. T. 552. — 
C.A. A. L. SMITH, RIGBY and COLLINS, L.JJ. 

Doe r. Liglitfoot (supra), applied. 

Reg. v. Champneys (1871) 40 L. J. C. P. 95 ; 

L. R. (J C. P. 384, 89(34 24 L. T. 1S1 : 19 W. R. 
386. — C.P. : Hemming v. Blanton (1873) 42 L. J. 
(J. P. 158 : 21 W. R. 636.— C.P. : Beilis’s Trusts. 
Tn re (1877) 46 L. J. Ch. 353 : 5 Ch. D. 504, 509 ; 
36 L. T. 644 ; 25 W. R. 456.-— JESSEL, M.R, 

Davis v. May (1815) 19 Ves. 3S3 ; G. Cooper 
238. — M.R. ; and Eulthorpe v. Foster 
(1687) 1 Vern. 476. - -M.R. , discussed. 
Donovan r. Flicker (1821) Jacob 165. — 
plume r, m.r. 

Davis v. May. 

Followed . Latter r. Dash wood (1834) 3 L. J. ( T* 
149 ; 6 Win. -162 ; 38 R. R. 149.— V.-C. ; referred to, 
Thorn ey croft r. Crockett (1848) 2 H. L. Ons. 239, 
256.— H.L. (E.). L.C. 

Mitford v. Featherstonhaugh (1752) 2 Y<s. 
sen. 445. — L.C. , principle applied. 
Robertson r. Norris (1859) 5 Jur. (x.s.) 1238 : 

1 L. T. 123.— STUART, v.-c. 

Mure, Ex parte (1788) 2 Cox 63; 24 R. R. 
241 . — L.C., followed. 

Williams v. Price (1824) 1 Sira. & S. 581 ; 

2 L. J. (O.S.) Ch. 105; 24 R. II. 23S. — leacfi, 

M. R. 

Williams v. Price and Kensington (Lord) v. 
Bouverie (1855) 24 L. J. Ch. 269 : 7 
De G. M. & G. 134 ; 1 Jur. (N.s.) 579. 

L. JJ. ; r ever si ntj (1S54) 19 Beav, 39. — 

M. It. ; L.JJ. reversed, (1859) 29 L. J. Ch. 
537 ; 7 H. L. Gas. 557 ; 6 Jur. (N.s.) 
305.— H.L. (R). ; LORDS CIt AN WORTH 
and WENS leyd ale dissenting, applied. 

Mayer v, Murray (1878) 47 L. J. Oil. 605 ; 8 
Ch. D. 424, 428 ; 26 W. R. 690.— JESSEL, M.R. 
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Kensington (Lord) v. Bouverie, referred to. 

Heales v. M 4 Murray (1856) 23 Bcav. 401. 
— ROM ILLY, M.R., distinguished. 

Noyes r. Pollock (1886) 55 L-. J. Ch. 513 ; 32 
till. I). 53, 63 ; 54 L. T. 473 ; 34 W. It. 383.— C.A. 

Neesom v. Clarkson (1842) 12 L. J. Oh. 90 ; 
2 Hare 1 63 ; 6 Jur. 1055.— WIGHAM, v.-c. ; 
S. 0. (1S38) 0. P. Cooper.— L.c. : and 
(1 845) 4 Hare 97; 0 Jur. 82.— v-.c., 
observed upon. 

Parkinson r. Hanbury (1867) 36 L. J. Ch. 
292 ; L. 11. 2 H. L. 1, IS ; 16 L. T. 243; 15 
AY. R. 042.— H.L. (T3.). 

LORD westbury. — Neesom v. Clarkson arose 
under these peculiar circumstances. A man 
had contracted to purchase a fee simple. He 
died before he had paid the money; he made 
liis widow his universal legatee and devisee. 
The equitable estate which lie, therefore, acquired 
by virtue of that contract, passed, under his will, 
to his widow. His widow married again, and 
her second husband, supposing himself to be 
entitled, paid the purchase-money under that 
contract. He then mortgaged the estate, the 
estate being one to which he was entitled only 
jure u.mris, save in respect of the lien he had on 
'it by having paid the purchase-money. He 
mortgaged it and then conveyed it absolutely to 
a purchaser, in whose purchase deed, however, 
there were recitals stating, clearly a*ul distinctly! 
in what character the vendor, that is to say, the 
second husband, had acquired an interest in 
the estate. Tlie widow died, and the second 
husband died ; and on the ‘death of the widow, 
there being no child of her marriage with her 
second husband, the estate of course descended 
to the heir-at-law. The heir-at-law filed a bill 
for the redemption of the property, and it was 
held by the V,-C. (unquestionably a strong deci- 
sion) that the recitals in the purchase deed gave 
distinct notice to the purchaser from the second 
husband that all his interest in the estate ceased 
upon the death of the wife, and that all that he 
could become entitled to was a claim in respect 
of the money which his vendor had paid on the 
original purchase. He, however, claimed to 
continue in possession ; he was in possession, 
and lie claimed to continue so. It was held that 
lie had no title to the possession, save in respect 
of his lien for the purchase-money ; and then, 
certainly by a very strong stretch of the autho- 
rity of the Court and of the principle, it was 
held, that, as his purchase deed gave him a most 
distinct notice of the determination of the title 
of his vendor, and that he himself had no other 
claim than in respect of that sum of money 
which had been paid, his subsequent receipts 
must be referred to the only interest he had and, 
accordingly, he was charged with an account 
directed with wilful default. That approaches 
very nearly to tlie present case in favour of the 
appellant, but certainly stops somewhat short of 
it, and is distinguishable from it (though, if it 
were not distinguishable, I confess I should not 
have been disposed to recommend your lordships 
to follow that authority), because in the case 
then before the Y.-O. there was nothing to set 
aside ;' and it was held that the conveyance, 
upon the very face of it, was pregnant with 
information to the party that ho had no title 
whatever, save in respect of his lien for the 
purchase-money. In the present case there was 
a question to be determined at the hearing ; the 


question was this : whether the power of sale 
I given to Chambers, which in its terms, required 
notice to be given to the personal representatives 
of Parkinson, could nevertheless be operative, 
there being no such personal representative. It 
was held that it could not, and that the power 
did not arise, and that the conveyance therefore 
must be set aside. — p. 299. 

Parkinson v. Hanbury. 

Not applied) Uomyns r. Oomyns (1871) Jr. 11. 
5 Eq. 583. — SULLIVAN, M.R. : distinguished. 
M‘Kinley’s Estate, In re (1873) Ir. 11. 7 Kip 
467.— FLANAGAN, J. 

Comyns v. Oomyns, referred to. 

Browne v. Ryan (1900) [1901] 2 Ir. R. 653. — 
C.A, 

Dobson v. Land (1850) 19 L. J. Ch. 184 : 8 
Hare 216 ; 4 De Gh & Sm. 575 ; 14 Jur. 
288.— V.-C. 

Applied , Kirkwood r. Thompson (1865) 31 
L. J. Ch. 305; 2 H. & M. 392; 11 Jur. (N.S.) 
385 .— wood, v.-c. ; affirmed, L.o. (see post, 
col. 1935) ; referred to, Banner r. Bemdge(18Sl) 
50 L. J. Ch. 630 ; 18 Ch. ' I). 254, 265 ; 44 L. T. 
680 ; 29 W. R. 844 ; 4 Asp. M. C. 420.— KAY, .t. ; 
White r. City of London Brewery Co. (1888) 
58 L. J. Ch. 98 ; 39 Oh. D. 559, 564 ; 60 L. T. 
19; 36 W. R. 881 . — north, j. (affirmed (1889) 58 
L. J. Ch. 855 ; 42 Ch. D. 237 ; 61 L. T. 741 ; 38 
W. R. 82 ; 5 T. L. R. 553.— C.A.). 

Incorporated Society v. Rickards (1841) 1 
Dr. & War. 258 ; 1 Con. &; L. 58 ; 4 Ir. 
Eq. R. 177. — SUG-DEN, L.C., approved and 
followed. 

Nelson v. Booth (1858) 27 L. J. Ch. 782 ; 3 
De a. & J. 1 19 ; 5 Jur. (n.s.) 28 ; 6 W. R. 
845 . — L. J J. , dist hig ui.'fh ed. 

National Bank of Australasia r. United Hand 
in Hand and Band of Hope, &c. Co. (1879) 40 
L. T. 697 ; 4 App. Cas. 391, 402 ; 27 W. R. 889. 
— P.C. 

Nelson v. Booth, law adhered to. 

Carter v. James (1SS1) 29 AY. R. 437. — 
MALI NS, V.-C. And see Foster r. Foster (1867) 
37 L. J. Ch. 168 ; L. R. 3 Ch. 330, 334 ; 17 L. T. 
403 ; 16 AY. 11. 238.— HOLT, C..T. 

Shephard v. Elliot (1819) 4 Madd. 251 : 
20 R. R. 296. — V.-C., applied. 

Carter v. James (supra). 

Quarrell v. Beekford (1816) 1 Madd. 269 ; 
16 R. II. 214.— V.-C., applied. 

AYilson r. Metcalfe (1826) 1 Russ. 530 ; 25 
R. R. 128.— M.R.; Krehl v. Park (1875) 44 
L. J. Ch. 286 ; L. R. 10 Ch. 334, 339 ; 33 L. T. 
S3 ; 23 W.R. 475. — L.JJ. ; Charles r. Jones (1887) 
56 L, J. Ch. 745 ; 35 Ch. D. 544, 550; 56 L. T. 
848 ; 35 W. R. 615.— KAY, ,T. 

Wilson v. Metcalfe (supra'), followed as to 
annual rests. 

Ashworth v. Lord (1887) 57 L. J. Ch. 230 ; 36 
Ch. D. 545; 58 L. T. 18; 36 AY. II. 446.— 
NORTH, J. 

Keech v. Hall (1778) 1 Dougl. 21 .— mans- 
ElELD, C.J., referred to. 

Moss v. Gallimore (1779) i Dougl. 279. — K.B. : 
Evans t\ Elliot (1838) 9 A. & E. 342 (post): 
Brown v. Storey (1840) 9 L. J. C. V. 225 ; 1 
Man. & a . 117, 126; 1 Scott (n.r.) 9 ; 4 Jur. 
319. — c.P. ; Thorp r. Faccy (1866) 39 L. J. C. I\ 
349 ;1H. & R. 678 ; 12 Jur. (N.S.) 741.— c.P. : 
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S tranks r. St. John (1S67) 36 L. J. 0. P. 118; 
L. E. 2 C. P. 376, 380 ; 16 L. T. 283 ; 15 W. R. 
678. — C.P. : Gibbs v. Cruikshank (1873) 42 L. J. 
0. P. 273 ; L. E. 8 C. P. 454, 461 ; 28 L. T. 735 ; 
21 W. E. 734.— C.P. ; Lows r. Telford (1876) 45 
L. J. Ex. 613 ; 1 App. Cas. 414, 425 ; 35 L. T. 
09.— H.L. (E.); Heath r. Pugh (1881) 50 L. J. 
Q. B. 473 ; 6 Q. B. D. 345, 359 ; 44 L. T. 327 ; 29 
W. E. 904. — C.A. (affirmed, 51 L. J. Q. B. 367 ; 
7 App. Oas. 235 ; 46 L. T. 321 ; 30 W. li. 553.— 
H. L. (E.)); Kearsley r. Phillips (1883) 52 L. J. 
Q. B. 581 ; 11 Q. B. D. 621 ; 49 L. T. 435 ; 31 
W. E. 909. — C.A. ; Corbett v. Plowden (1884) 
54 L. J. Ch. 109 ; 25 Ch. D. 678 ; 50 L. T. 740 ; 
32 W. E. 667. — C.A. ; considered and explained, 
Tam i\ Turner (18S8) 57 L. J. Ch. 1085 ; 39 
Oil. B. 456 ; 59 L. T. 742 ; 37 W. E. 276.— 
kekewich,. J. and C.A. 

Doe d. Whitaker v. Hales (1831) 7 Bing. 
322; 5 M. & P. 132 ; 9 L. J. (o.S.) C. P. 
110 ; 33 E. E. 483. — C.P., appro red. 
Evans r. Elliot (1838) 8 L.' J. Q. B. 51 ; 9 
A. k E. 342 ; 1 P. & D. 256.— Q.B. 

Doe d. Smith v. Webber (1834) 3 L. J. K. B. 
148; 1 A. & E. 119; 3 N. & M. 746.— 
K.B., applied. 

Whale v. Hitchcock (1876) 84 L. T. 136. — q.b.d. 

Johnson v. Jones (1839) 8 L. J. Q. B. 124 ; 
9 A. & E. 809 ; 1 P. & D. 641.— Q.B. 
Referred to. Boodle v. Cambell (1844) 13 L. J. 
C. P. 142 ; 7 Man. & G. 386 ; 8 Scott (n.r.) 104 ; 
2 D. & L. 66 ; 8 Jur. 475. — C.P. ; approved and 
followed , Underhay v. Read (post). 

Brown v. Storey (supra), approved. 

Evans v. Elliot (supra), distinguished. 
Underhay r. Eea<L(18S7) 59 L. J. Q. B. 129 ; 
20 Q. B. D. 209 ; 58 L. T. 457 ; 36 W. E. 298.— 
MAN rsTY and CHARLES, JJ. ; affirmed, C.A. 

Evans v. Elliot, approved. 

Brown v. Storey, doubted. 

TTnderhay v. Read, discussed. 

Partington v. Woodcock (1837) 4 L. J. K. B. 
239 ; 6 A. k E. 690. — K.B., referred to. 
Towcrson r. Jackson (1891) 61 L. J. Q. B. 36 ; 
[1891] 2 Q. B. 484 ; 65 L. T. 332 ; 40 W. R. 37 ; 

56 J. P. 21.— C.A. 

Hickman v.Machin (1859) 28 L. J. Ex. 310 ; 
4 H. & N. 710 ; 5 Jur. (N.S.) 576. — EX. ; 
and Boodle v. Cambell (supra), referred to. 
Underhay v. Read (1887) 20 Q. B. JD. 209, 220. 
— c.A. (supra). 

Bagnall v. Villar (1879) 48* L. J. Ch. 695 ; 
12 Ch. D. 812 ; 28 W. E. 242.— HALL, V.-C., 
applied. 

Gordon, In re, Official Receiver, Ex parte 
(1889) 61 L. T. 299.— q.b.d. 

Roach v. Wadham (1805) 6 East 289 ; 2 
Smith 376. — K.B. 

Nat applied, Spoor v. Green (1874) 43 L. J. Ch. 

57 ; L. E. 9 Ex. 99, 1L3 ; 30 L. T. 393 ; 22 W. R. 
547. — ex. ; approved and applied, John Brothers 
Abergarw Brewery Co. r. Holmes (1899) 69 
L. J. Ch. 149 ; [1900] 1 Ch. 188 ; 81 L. T. 771 ; 
48 W. E. 236 ; 64 J. P. 153.— KEKEWICH, J. 

Smith v. Phillips (1837) 6 L. J. Ch. 253 ; 1 
Keen 694. — M.R., observed on. 

O’Loughlin v. Fitzgerald (1873) Ir. E. 7 Eq. 
483.— CHATTERTON, V.-C. 


Smith v. Phillips and O’Loughlin v. Fitz- 
gerald, discussed. # 

Hassard ■/:. Fowler (1892) 32 L. E. Ir. 49. 59. 
—Q.B.D. 

Moss v. Gallimore (1779) 1 Dough 279. — 
K.B., referred to. 

Wilson, Ex parte (1813) 2 V. k B. 252 ; 1 Hose 
444 ; 13 R. E. 75. — L.C. ; Trent v. Hunt ( post) ; 
Delaney v. Fox (post) ; Heath r. Pugh (1881) (> 
Q. B. D. 345, 359. — C.A. (supra, col. 1867). 

Wilson, Ex parte (supra), applied. 
Clarendon (Earl) r. Barham (1842) 1 Y. k C. C. 0. 
68S ; 6 Jur. 962. — v.-C. 

Doe d. Marriott v. Edwards (1834) 5 B. & Ad. 
1065 ; 6 C. k P. 20S ; 3 N. k M. 193.— 

K. B.. referred to. 

Trent v. Hunt (1853) 22 L. J. Ex. 318 : 9 Ex. 
14 ; 17 Jur. S99 ; 1 W. E. 481 .— ex. 

Poole Corporation v. Whitt (1846) 16 

L. J. Ex. 229 ; 15 M. k W. 571.— EX., 

referred to. * 

Delaney v. Fox (1857) 26 L. J. O. P. 248 : 2 
C. B. (N.S.) 774.— C.P. 

Trent v. Hunt. 

Rtf erred to, Jolly r. Arbuthnot (1859) 28 
L. J. Ch. 547 ; 4 De G. k J. 224 ; 5 Jur. (N.s.) 
689 ; 7 W. E. 532. — CHELMSFORD, L.C. ; applied, 
Snell r. Finch (1SG3) 32 L. J. C. P. 117; 13 
C. B. (N.s.) 651 ; 9 Jur. (N.S.) 333 ; 7 L. T. 747 ; 
11 W. E. 341.— C.P. 

Trent v. Hunt and Snell v. Finch, approved. 
Christchurch, Oxford (Dean) Buckingham 
(Duke) (1864) 33 L. J. C. P. 322 ; 17 C. B. (N.s.) 
391 ; 10 Jur. (N.S.) 749 ; 10 L.T.575 ; 12 W. E. 
9S6.— C.P. 

Trent v. Hunt, Delaney v. Fox (supra), and 
Snell v. Finch, applied. 

• Christchurch, Oxford (Dean) v. Buckingham 
(Duke), referred to. 

Eecce v. Strousberg (1885) 54 L. T. 133 : 50 
J. P. 292.— HUDDLESTON, B. and A. L. SMITH, J. 

Trent v. Hunt and Ward v. Shew (1833) 
2 L. J.^ C. P. 58 ; 9 Bing. 008 ; 2 M. k 
Scott 756. — C.P., referred to. 

Woolston r. Boss (190*0) 69 L. J. Ch. 363; 
[1900] 1 Ch. 788 ; 82 L. T. 21 ; 48 W. E. 556 ; 
64 J. P. 264. — C055ENS-IIARDY, J. 

Thorneycroft v. Crockett (1848) 16 Sinn 
445 ; 12 Jur, 1081. — V.-C., followed. 
Hood v. Easton (1856) 2 Giffi. *692 ; 2 Jur. 
(N.S.) 729 ; 4 W. Ih 575.— STUART, V.-C. 

Sandon v. Hooper (1S43) 12 L. J. Ch. 309 ; 
6 Beav. 246. — m.r. ; varied , (1844) 14 
L. J. Ch. 120.— L.C. 

Referred to, Polly v. Wathen (1849) 18 L. J. 
Ch. 281 : 7 Hare 351 : 14 Jur. 9.— WIG-RAM, v.-C. ; 
applied, Tipton Green Colliery Co. v. Tipton Moat 
Colliery Co. (1877) 47 L. J. Ch. 152 ; 7 Ch. D. 
192 ; 26 W. E. 348.— jessel, m.r. 

Sandon v. Hooper, commented on. 
fthepard r. Jones (1882) 21 Ch. D. 469 ; 
47 L. T. 604 ; 31 W. E. 308.— C.A. 

jessel, M.R. — There is another observation I 
wish to make on the supposed necessity of notice, 
and there are some words in the judgment of 
Lord Langdale in Sandon v. Hooper which I 
have always declined to read literally, and which 
do not appear to me to be warranted by the 
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judgment of Lord Lyndhurst. That is, as to 
notice. I am by no means prepared to say that 
Lord Langdalc did not mean exactly what I am 
going to say : I rather think he did ; but it was 
imperfectly expressed either by himself or by the 
reporter. As I understand it., notice is not 
necessary if the improvement, is a reasonable one, 
and produces a benefit. The mortgagee cannot 
be deprived of that benefit because he did not 
tell the mortgagor of it. If on the other hand 
it is an unreason aide one, and produces no 
advantage. I do not see why the mortgagor 
should be charged with it because the mortgagee 
gives him notice of it. He could not prevent it. 
the mortgagee being in possession. That being 
so, it seems to me that the real doctrine as to 
notice is, that where the mortgagee gives the 
mortgagor notice of the expenditure, and the 
mortgagor agree to it, then of course it is 
unnecessary for the mortgagee to show that the 
expenditure was reasonable. It is a contract. 
If the mortgagor docs not actually agree to it, 
but docs such acts as in the view of a Court of 
Jaw amount to tacit consent, or, as it is sometimes 
called, 44 acquiescence,*’ that will also put the 
mortgagee in an equally advantageous position. 
Tint, if the mortgagor simply does nothing, it 
appears to me that notice cannot affect the 
rights of the parties either way. I think that 
is the true explanation of what was intended by 
Lord Langdale in Sandon v. JIoop?.)\ and 1 think 
that is the real view of the law on the subject. 
— p. -1 79. 

Shepard v. Jones and Sandon v. Hooper 

Qnipra'), applied. 

Bright r. Campbell (1885) 54 L. J. Oh. 1077 ; 
58 L. T. 428.— C. A. 

Shepard v. Jones , followed. 

Henderson r. Astwood [1894] A. C. 150, 168: 
0 R. 450.— r.C. 

Henderson v. Astwood, applied. 

Dc Verges v. Saudeman, Clark & Co. (1902) 71 
L. J. Oh. 828 ; [1902] 1 Oil. 579, 597 ; 86 L. T. 
269 ; 50 W. 11. 404.— C.A. 

Matthison v. Clarke (1854) 24 L. J. Cli. 

202 ; 8 Drew. 3 ; 18 Jur. 1020 ; 8 Eq. R. 

127 ; 3 W. It. 2.— KINDERSLEY, V.-C., 

(Ihtrujtot'd. 

.Furher r. Cobb (1887) 50 L. J. Q. B. 273 ; IS 
Q. B. D. 494, 509 ; 50 L. T. 089 : 35 W. B. 398. 
— C.A. ; Poorly, In re, Fisher r. Doody, Hibbert 
r. Llovd (1892) 02 L. J. Ch. I I ; [1893] .1 Ch. j 
129, 135 ; 2 B. 10(5, n. ; 07 L. T. 650; 41 W. B. 
49. — STIRLING, J.; a {finne4 : C.A. 

Langstaffe v. Fenwick (1805) 10 Vcs. 405 ; 

8 B. K. 8. — m.h. 

Xot applied , Sayers e. 'Whitfield (1829) 1 
Knapp, P. (J. 133, 141. — P.C. (supra, col. 18(53) ; 
Tef&vml to , Barrett r. Hartley (180(5) L. B. 2 Eq. 
789. 797 ; 12 Jur. (N.S.) 42(5 : 14 L. T. 474 ; 14 
W. U. (584. — STUART. v.-C. : distinguished. Max- 
well r. Tipping [1903] 1 Ir. B. 498, 512.— 
PORTER, M.JLt. 

Barrett v. Hartley. 

Considered. James v. Ken* (3S89) 58 L. J. 
Ch. 355 : 40 Clu D. 449, 459 ; GO L. T. 212 : 87 
W: B. 279 ; 53 J. P. <528.— KAY, J. ; not applied. 
Mainland v. Upjohn (1889) 58 L. J. Ch. 361 : 
41 Ch. D. 126, 145; 60 L. T. (514 ; 37 W. 11. 


411. — KAY. J. : referred to. Bac r. Joyce (1892) 
29 L. B. lr. 500.— C.A. 

Davis v. Bendy (1818) 3 Madd. 170: 18 
B. E. 209. — V.-C., referred to. 

Nicholson r. Tutin (1857) 3 K. & J. 159; 3 
Jur. (N.S.) 235.— WOOD, V.-C. 

Nicholson v. Tutin and Eales v. Cumberland 
Black Lead Mine (1801) 30 L. J. Ex. I ll : 
(5 H. & N. 481 ; 7 Jur. (N.S.) 169 ; 3 
L. T. 8(51. — EX., principle applied. 
Kavanagh r. Workingman's Benefit Building 
Society (1895) [189(5] 1 lr. K. 50. — C.A. 

0. Priority oe Estates, Debts and 

lNCUM B RANGES. 

Casberd (or Ward) v. Att.-Gen. (1819) (5 
Price 411 ; Daniell 238 : 20 11. B. 071.— 

EX. 

Eoplai ned, Whi twortl i v. Gaugain (1811) 10 
L. J. Ch. 317; Or. & Pli. 325 ; 5 Jur. 523.— L.C. ; 
referred’ to. Whitworth v. Gaugaiu (.1811) 3 Hare 
410 (post). 

Whitworth v. Gaugain, explained. 

Langton r. Horton (1812) 11 L. J. Ch. 299 : 1 
Hare 549 ; 6 Jur. 910.— wiGEAM, v.-C. 

Langton. v. Horton, confirmed. 

Rolleston v. Morton (1812) J Dr. & War. 
171 ; 1 Con. & L. 252; -1 lr. Eq. B. 149.— 
L.C.. referred to. 

Whitworth v. Gaugain (1844) 13 L. J. Ch. 
288 ; 3 Hare 410.— WTGRAAr, v.-c. ; affirmed, 
(1840) 15 L. J. Ch. 433 ; 1 Ph. 728 ; 10 Jur. 531. 

—LYNDHURST, L.C. 

Rolleston r. Morton, referred to. 

Henry v. Smith (1842) 2 Dr. & Wai*. 381 ; 1 
Con. & L. 50(5 ; 4 Ir. Eq. B. 502. — L.C. ; Lake’s 
Trusts, In rc (1890) (53 L. T. 410 , --Stirling, .1. 

Whitworth v. Gaugain. 

Approved. Abbott v. Stratton (1840) 9 Ir. Eq. B. 
233 ; 3 Jo. <fc Lat. 605. — L.C. ; discussed, Boa. van 
v. Oxford (Earl) (185(5) 25 L. J. Ch. 299 ; <5 Pc 
G. M. & G. 507, 528 ; 2 Jur. (N.S.) 121 ; 1 W. 15. 
275. — L.C. and L.JJ. ; P>enha.m v. Kea.no (18(51) 31 
L. J. Ch. 129; 1 J. & H. (585 .— wood, v.-u. ; 
(affirmed. 3 De G. F. A J. 318 ; 0 J ur. (N.s.) (504 ; 5 
L. T. 439 ; 10 W. B. (57. — L..L7.) ; explained’ and 
applied. Coates’s Case, Blakely Ordnance. Co.. 
In re (187(5) 40 L. J. Ch. 307, 371 ; 35 L. T. (517 ; 
25 W. B. 111.— MALI NS, V.-C.; adopted. Bell, 
In re, Carter v.' Stadden (1880) 51 L. T. 370 ; 34 
W. B. 363. — KAY, «J. ; applied , Bade Icy r. Con- 
solidated Bank (1880) 31 Oh. P. 53(5, 51(5 ; 55 
T ,. T. 035 ; 35 W.B. 106. — STIRLING, J. (affirmed 
on this point, (1888) 57 L. *1. Oh. 408 : 38 (.Mi, I). 
238 ; 59 L.T. 419 ; 3(5 W. R. 745.— C.A.) ; referred 
to , Jones v. Barnett. (1899) (58 L. J. Ch. 244 ; 
[1899] 1 Ch. 011,(520 ; 80 L. T. 408 ; 47 W. II. 
493.— ROM ER, «T. (aflirined, (1900) (59 L. J. Oh. 
242 ; [1900] 1 Ch. 370 ; 82 L. T. 37 ; IS \\\ B. 
278.— C.A.). 

Waldron v. Sloper (1852) 1 Prow. 193. — 
ktnde us LEY, v.-c. ; and Rice v. Rice 
(1854) 23 L. J. Ch! 289: 2 Pre.w. 73: 

2 Eq. B. 341 : 2 \V. B. 139.— v.-U.. o' in- 
ti nr/ u idled. 

Cory r. Eyre (18(53) .1 He G. J. x S. 1 19. — 
KNIGHT BRUCE and TURNER. L..J.J. 
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Rice v. Rice, approved. 

Waldron v. Sloper, referred to. 

Layard v\ Maud (1S67) 30 L. J. Cli. 009 : L. R. 
4 Eq. 897, 404 ; 16 L. T. 6] 8 ; 15 W. R. 897.— 
M ALINS, V.-C. 

Waldron v. Sloper, applied. 

Barnes r. Pinkney (1867) 36 L. J. Cli. 815. — 

RO HILLY, M.R. 

Rice v. Rice, applied. 

Cory v. Eyre (supra), discussed. 

Waldron v. Sloper, referred to. 

Hunter r. Walters (1870) L. R. 11 Eq. 292, 
312 ; 24 L. T. 270.— MALINS, V.-C. ; affirmed C.A. 
{post, col. 1876). 

Cory v. Eyre, discussed. 

Dixon v. Muckleston (1872) 42 L. J. Ch. 210; 
L. R. 8 Ch. 155 ; 27 L. T. 804 ; 21 W. R. 178.— 

SELBORNE, L.C. 

Rice v. Rice and Waldron v. Sloper, distin- 
guished. And sec col. 1872. 

Cory v. Eyre, principle applied. 

Shropshire Union Rys. and Canal Co. r. Reg. 
(1875) 45 L. J. Q. B. 81 ; L. R. 7 H. L. 490, 510 ; 
32 L. T. 283 ; 23 W. R. 709.— H.L. (e.) ; reversing 
S. C. mm. Reg. (or Robson) v. Shropshire, l&c., Co. 
(1873) 42 L. J. Q. B. 193 ; L.“ R. 8 Q. B. 420 ; 21 
W. R. 953.— EX. CH. 

cairns, L.C. — The case would be entirely 
different if any misstatement had been made by 
the railway company, if anything had been said 
by the railway company to Mr. Robson, or if 
anything had been placed by them on the face 
of any document which would have stated some- 
thing which was not the case, upon the faith of 
which Mr. Robson would have acted. That was 
the question which came before the Court in 
Rice v. Rice . . . Which appears to have been 
an authority acted upon by the Court of Ex- 
chequer Chamber. . . . Waldron v. Sloper . . . 
is a ease also entirely separate and distinct from 
the present. There the incumbrancer, who had 
no interest whatever as a mortgagee except by 
the delivery to him, and the retainer by him, of 
the title deeds of the property, chose to give up 
those title deeds. It is true that he gave them 
up upon an allegation that they were wanted for 
a temporary purpose, but in place of asking for 
them again, and of regaining the possession of 
them when that temporary purpose was satisfied, 
he allowed them to remain in the hands of the 
mortgagor for a number of years — 1 think for 
three or four years — and during that space of time 
during which he was virtually leaving his security 
in the possession of another, that other, by the 
possession of the title deeds, was enabled to 
create a fresh equitable interest which was held 
in consequence of the laches of the first mort- 
gagee to have priority over the first. Neither of 
these cases has, as it appears to me, any applica- 
tion to the present. — p. 41. 

Rice v. Rice, applied. 

Ortigosa v. Brown (1878) 47 L. J. Ch. 168, 
174 ; 38 L. T. 145.— HALL, V.-C. 

Rice v. Rice, referred to. 

Spencer Clarke (1878) 47 L. J. Ch. 692 ; 9 
Ch. D. 137, 142 : 27 W. R. 133.— HALL, V.-C. 

Cory v. Eyre, applied. And see col. 1872. 

Bradley r. Riches (1878) 47 L. J. Ch. 811 ; 
9 Ch. D. 189, 192 ; 38 L. T. S10 ; 26 W. R. 910. 
— PRY, J. 

O.C. 


Rice v. Rice, discussed. 

Cave (or Chaplin) r. Cave (l^SO) 49 L. J. Ch. 
505 ; 15 Ch. D. 639, 648 ; 42 L. T. 730 ; 28 W. R. 
793. — FRY, J. 

Rice v. Rice, distinguished. 

Kettlewell v. Watson (1882) 51 L. J. Ch. 2S1 ; 
21 Ch. D. 685 ; 46 L. T. 83 ; 30 W. R. 402.— 
pry, J. On appeal (1884) 53 L. J. Ch. 717 ; 26 
Ch. D. 501 ; 51 L. T. 185 ; 32 W. R. 865.— C.A. 

Rice v. Rice, applied. 

Bickerton v. Walker (1885) 55 L. J. Ch. 227 ; 
31 Oh. D. 151, 159 ; 53 L. T. 731 ; 34 W. R. 141. 
—C.A. SIR J. HANNEN, BOWEN and PRY, L.JJ. 

Rice v. Rice and Cory v. Eyre (supra), 
followed. 

Waldron v. Sloper (supra), distinguished. 
Vernon, Ewens & Co.,Inre (1886) 33 Ch. D.402; 
5G L. J. Ch. 12 ; 55 L. T. 416 ; 35 W. R. 225. 
— C.A. ; affirming 32 Ch. D. 165 ; 54 L. T. 365 ; 
34 W. R. 606.— BACON, V.-C. 

cotton, L.J.— Then there was Waldron v. 
Sloper ; and that is the case which may be said 
to be most like the present ; but what was it ? 
Waldron had an equitable security which was 
the first incumbrance on the property, and he put 
the deeds, not into the hands of a person who 
owed any duty to him, but into the hands of his 
mortgagor, and then that mortgagor kept them, 
without any inquiry from Waldron, and dealt 
with the property on the footing that he was 
entitled to the deeds. In my opinion that is an 
entirely different case from one in which a person 
lets his solicitor have his deeds in his hands, or 
trusts to his solicitor when the solicitor lias under- 
taken a duty for him, and has, as in this case, 
made himself a trustee of that which he ought 
to have acquired in the name of his client, but 
has in fact acquired in his own name. — p. 409. 

Cory v. Eyre, discussed. 

Sloane’s Estate, In re [1895] 1 Ir. R. 154 
(post). 

Waldron v. Sloper, referred to. 

Cory v. Eyre, principle applied. 

Taylor n. London and County Banking Co. 
[1901] 2 Ch. 231, 201 (see post, col. 1875). 

Rice v. Rice, discussed. 

Efren ell’s Estate, In re (1887) 21 L. R. Ir. 283, 
292.— C.A. 

Rice v. Rice, principle applied. 

Farrand r. Yorkshire Banking Co. (1888) 40 
Ch. D. IS 2, 190 {post, col. 1873). 

Rice v. Rice, referred to. 

Union Bank of London r. Kent (1S88) 57 L. J. 
Oh. 1022 ; 39 Ch. D. 238, 245 ; 59 L. T. 714 ; 37 
W. R. 364.— C.A. 

Rice v. Rice, referred to 
Carritt r. Real and Personal, &c., Co. (1889) 42 
Ch. D. 263, 271 (post, col. 1875) ; Roche’s Estate, 
In re (1890) 25 L. B. Ir. 58, 78, 290.— MONROE, J. 
and C.A. ; Evton, In re, Bartlett v. Charles (1890) 
59 L. J. Ch. 733 ; 45 Ch. D. 458, 463 ; 03 L. T. 
330 ; 39 W. R. 135.— CHITTY, J. 

Rice v. Rice, applied, 

Kelly r. Munster and Leinster Bank (1891) 29 
L. R. Ir. 19, 54. — C.A. ; reversing PORTER, M.R. 

Rice v. Rice, discussed. 

Sloane’s Estate, In re (1894) [1895] 1 Ir. R. 
146, 167. — MONROE, J. ; Castell and Brown, Ltd., 
In re, Roper r. Castell and Brown, Ltd. (1S98) 

6° 
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G7 L. J. Ch. 109; [1898] 1 CJh. 815, 318 ; 78 
L. T. 109 ; 46 W. R. 2JS. — ROMER, J. 

Rice v. Rice and Castell and Brown, Ltd., 
In re, Roper v. Castell and Brown, Ltd. 

(supra), a j) plied. 

Rank of Ireland v. Cogry Spinning Co. (1898) 
[1900] 1 Ir. 219, 229. — PORTE it, M.R. 

Rice y. Rice, referred, to. 

Rimmer r. Webster (1902) 71 L. J. Ch. 501 ; 
[1902] 2 Ch. 163, 173 (post, col. 1876). 

Lloyd’s Banking Co. v. Jones (1885) 54 L. J. 
Ch. 931 ; 29 Ch. D. 221 ; 52 L. T. 469 ; 33 
W. R. 781. — PEARSON, J. 

Bef erred to, Farr an cl r ," Yorkshire Banking Co. 
(1888) 58 L. J. Ch. 238 ; 40 Ch. D. 182, 189 ; 60 
L. T. 669 ; 37 W. R. 318. — north. J. : commented 
on, Castell and Brown, Ltd.. In re, Roper v. 
Castell and Brown, Ltd. [1898] 1 Ch. 315, 319 
(supra, col. 1872) ; discussed. Bank of Ireland v. 
Cogry Spinning Co. (1898) [1900] I Ir. R. 219, 
237.— PORTER, M.R. 

Efrench’s Estate, In re (1SS7) 21 L. R. Ir. 
288.— C.A.; reversing MONROE, J. 

He/ tiffined, Roche’s Estate, In re (1890) 25 
L. 11. Ir. 284. 293. — C.A. ; applied. Sloanc’s 
Estate, In re (1S94) [1895] 1 Ir. R. 146, 160.— 
MONROE, J. j 

Efrench’s Estate, In re, dictum of ittz- i 
GIBBON, L.J. up pro red. • 

Bank of Ireland v. Cogry Spinning Co. (1S98) 
[1900] 1 Ir. R. 219, 236.— porter, m.R. 

Perry-Herrick v. Attwood (1857) 27 L. J. 
Ch. 121 ; 2 De C4. & J, 21.— Chelmsford, 
L.C. ; affirming 25 Beav. 205 ; 4 Jur. (N.s.) 
101 ; 6¥. R. 204. — M.R. 

Bef erred to, Lloyd v. Xttwood (1859) 29 L. J. 
Ch. 97, 109 ; 3 De Gr. & J. 614, 644 ; 5 Jur. (n.s ) 
1322. — L.JJ. : distinguished, Cory v. Eyre (1863) 

1 De Gc. J. & S. 149. — L.JJ. (supra, col. 1870) ; 
applied, Jones v. Rhincl (1869) 17 W. R. 1091.— 
JAMES, v.-c, ; Briggs r. Jones (1870) L.R. 10 Etp 
92, 98 ; 22 L. T. 2 12.— ROM ILLY, M.R. ; discussed, 
Hunter r. Walters (1870) L. R. 11 Eq. 292, 318 
(supra, col. 1871); not applied, Fox r. Hawks 
(1879) 49 L. J. Ch. 579 ; 13 Ch. D. 822, 834 ; 42 
L. T. 622 ; 28 W. R. 656.— BACON, V.-C. 

Perry-Herrick v Attwood, explained. 

Clarke v. Palmer (1882) 21 Ch. L>. 124 ; 51 L.J. 
Ch. 634 ; 48 L. T. 857. 

HALL, v.-c. — I think the principle there 
[Perry- Tier rielt- v. Atttrood] laid down is that 
it is not merely the incumbrancer who gets 
possession of the deeds who obtains the 
better equity. That is the first point to 
consider. That is really an equity which the 
possessor of the deeds obtains as against the 
legal owner, and he individually by obtaining 
the deeds gets a better equity to postpone the 
legal owner, but I cannot dispose of the case 
upon that ground merely, without considering 
whether the postponement does not operate for 
the benefit of anybody else who, in fact, came in 
innocently, and in the belief that there was not 
in existence the first mortgage in point of date. 
Both parties believed that they were obtaining 
the deeds — the one from whom inquiry, in fact, 
was made, and the other who in reference to his 
security made the inquiry — he is now equally 
entitled to the benefit of the negligence on the 
part of the legal owner who did not obtain 
possession of the deeds: i.e., the subsequent 


incumbrancer having made inquiry into the 
matter, and having acted in the belief that the 
mortgagee who had got the first benefit of post- 
ponement by having obtained the deeds — he and 
anybody else who hand fide advanced his money 
founded on the like belief, and arising out of the 
transaction in regard to the deeds, ami connected 
with it, is entitled to the same benefit on flic 
like principle of equity. It seems to me that 
the decision in Perry -Her rich v. Attwood is not 
explainable with reference to the subsequent 
incumbrancer in that case, except ou that 
principle. — p. 129. 

Clarke v. Palmer and Perry-Herrick v. 
Attwood, explained. 

Northern Counties of England Fire Insurance 
Co. r. Whipp (1884) 53 L. J. Ch. 629 ; 26 Oil. D. 
482, 491 ; 51 L. T. 806 : 32 W. R. 626.— C.A. 

Clarke v. Palmer, distinguished. 
Perry-Herrick v. Attwood, referred to. 
Manners i\ Mew (1885) 54 L. J. Ch. 909 ; 29 
Ch. D. 725, 728 : 53 L. T. 84.— NORTH, J. 
Perry-Herrick v. Attwood, distinguished. 
National Provincial Bank of England r. 
Jackson (1886) 33 Oh. D. 1, 11 ; 55 L. T. 458 : 
34 W. R. 597.— c A. 

Perry-Herrick v. Attwood, approved. 
Brocklesbv v. Temperance Permanent Building 
Society (1895) 64 L. J. Cli. 433; [1895] A. O. 
173 ; 11 R. 159 ; 72 L. T. 477 ; 43 W. R. 606 : 
59 J. P. 676.— H.L. (E.). 

Perry-Herrick v. Attwood, applied. 

Lloyd’s Bank r. Bullock (1896) 65 L. J. Oh. 
680 ; [1896] 2 Oh. 192 (post, col. 1875). 

Perry-Herrick v. Attwood, referred to. 
Brown r. Stedman (1890) 44 W. R. 458. — 

GHITTY, J. 

Perry-Herrick v. Attwood, principle applied. 
Clarke v. Palmer (supra), referred to. 

Castell and Brown, Ltd., In re, Roper v. 
Castell aud Brown, Ltd. (1898) 67 L.J. Ch. 169 ; 
[1898] 1 Ch. 315. 322 (see supra, col. 1872). 

Perry-Herrick v. Attwood, referred to. 
Rimmer v. Webster (1901) 71 L. J. Ch. 561 ; 
[1902] 2 Ch. 163 (post, col. 1876). 

Shropshire Union Rys. and Canal Co. v. Reg. 
(1875) 45 L. J. Q. B. 31 ; L. R. 7 H. L. 
496 ; 32 L. T. 283; 23 W. R. 709.— 
ir.L. (E.) ; reversing, S. C. nom. Reg. (or 
Robson) v. Shropshire Union Rys. and 
Canal Co. (1873) 42 L. J. Q. B. 193 ; L. R. 
8 Q. B. 420 ; 21 W. R. 953. — EX. CH. 
Applied , Ortigosa r. Brown (1878) 47 L.J. Oh. 
168. 172 ; 38 L. T. 145. — HALL, V.-C. ; explained, 
Bracllev Riches (1878) 47 L. J. Oh. 811; 9 
Ch. D/189, 193 ; 38 L. T. 810 ; 26 W. R. 9JO.— 
FRY, J. ; referred to, Sooiete Generate de Paris r. 
Walker (1885) 55 L. J. Q. B. 169 : 11 App. Cas. 
20, 29 ; 54 L. T. 389 : 34 W. R. 6(52. — H.L. (k.) ; 
followed, Vernon Ewens & Co., In re (1886) ; 33 
Ch. D. 402, 410.— C.A. O st, col. 1876). 

Shropshire Union Rys. and Canal Co. v. Reg., 
referred, to. 

Reg. t. Lambourn Valley Rv. (1888) 58 
L. J. Q. B. 136 ; 22 Q. B. D. 463, 468 ; 60 L. T. 
54 ; 53 J. P. 248. — q.b.d. ; Roots c. Williamson 
(1888) 57 L. J. Ch. 995 ; 38 Ch. D. 485, 491 ; 58 
L. T. 802 ; 36 W. R. 758.— STIRLING, J. ; Union 
Bank of London v. Kent (1S8S) 57 L. J. Oh. 
1022; 39 Ch. D. 238, 247; 59 L. T. 714; 37. 
W. R. 364.— C.A, 
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Shropshire TTnion Bys. and Canal Co. v. Beg., 

discussed and applied. 

Carritt r. Real and Personal Advance Co. 
(1880) 58 L. J. Oh. 688 ; 42 Ch. B. 263, 270 ; 61 
L. T. 163 ; 37 W.ll. 677.— CHITTY, J. -BnZ 
yy/M'A col. 1876. 

Shropshire Union Bys. and Canal Co. v.Beg. 

and Carritt v. Beal and Personal Advance 

Co., refereed, to. 

Richards, In re, Humber r. Richards (1890) 
T,9 L. J. Oh. 728 : 45 Oh. D. 580, 594 ; 63 L. T. 
451 ; 39 W. R. 186. — STIRLING-, J. 

Shropshire Union Bys. and Canal Co. v. Beg., 

explai nod. 

Kelly v. Munster and Leinster Bank (1891) 
29 L. R. Ir. 19, 37.— C.A. 

Shropshire Union Bys. and Canal Co. v. Beg., 

referred to. 

Powell v. London and Provincial Bank (1.893) 
62 L. J. Oh. 795; [1893] 1 Oh. 610, 614: 68 
L. T. 386. — WRIGHT, J. ; a /tinned, 62 L. J. Oh. 
795 ; [1893] 2 Oh. 555 ; 2 R. 482 ; 69 L. T. 421 : 
41 VV. R. 545.— C.A. 

Shropshire Union Bys. and Canal Co. v. Beg., 

approved. 

Ward r. Buncombe (1893) 62 L. J. Ch. 881 ; 
[1893] A. C. 369.— ILL. (E.) (post, col. 1877). 

Shropshire Union Bys. and Canal Co. v. Beg., 

distinguished. 

Lloyd’s Bank v. Bullock (1S96) 65 L. J. Ch. 
680 ; [1896] 2 Oh. 192 ; 74 L. T. 687 ; 44 W. R. 
633. 

chitty, J. — That case is distinguishable. As 
between himself and the equitable owner the 
trustee there had no authority whatever to deal 
with the trust property. Here the testator, the 
author of the trust, has confided to Newbrook 
authority to sell the property and to give a 
receipt for the purchase money. Newbrook was 
acting within the scope of his authority. The 
essential part of the breach of trust was the 
giving of the receipt without in fact receiving 
tlic purchase money. The circumstances appear 
to me to bring the case within the range of the 
authority of Per nj -Her rich v. Attwood (col, 1873), 
recently approved of by the House of Lords in 
Jirochleshy v. Temperance Permanent Building 
Society (supra, col. 1874). For the purpose now 
under consideration, 1 am unable to see any 
material distinction between agency and trust. 
Furthermore Lord Romilly’s decision in 
Worthington v. German [(1867) 16 W. R. 1S7] 
substantially covers the present case, and is in 
favour of the plaintiffs. — p. 681. 

Shropshire Union Bys. and Canal Co. v. Beg. 

and Carritt v. Beal and Personal Advance 

Co. (rnprai), applied. 

Taylor r. London and County Banking Co. ; 
London and County Banking Co. v. Nixon (1901) 
70 L. J. Ch. 477; [1901] 2 Ch. 231, 261 ; 84 
L. T. 397 ; 49 W. R. 451.— C.A. 

Stirling, l.j, — T he leading authorities on this 
point appear to be Cory y. Byre (supra, 
col. 1870), Shropshire Union Bys. Co. and Canal 
Co. v. Beg., and Vernon Bivens $ Co., In re 
(post, col. 1876), before the C. A. This last case 
iix some of its features bears a resemblance to 
the present. A client left in the hands of his 
solicitors 11,00U£. for investment. The solicitors 
represented that this sum was invested on 
mortgage of certain specified property, and the j 


client made no further inquiry. The solicitors 
were in fact the holders of a mortgage for 55,000/. 
on the specified property, and afterwards dealt 
with the mortgage by giving it up in exchange 
for other property in which they acquired an 
equity of redemption : and this equitable interest 
they subsequently sold. It was held that the 
solicitors must be treated as having become 
trustees for their client of 11,000Z. out of the 
55,000 1. secured by the mortgage, and having as 
against the client dealt improperly with this 
mortgage : and consequently that the latter was 
entitled to a charge on the substituted property. 
It was farther held that the client was entitled 
to enforce this charge against the purchasers. 
Cotton, L.J. makes these remarks : “ Then there 
was a case of J1 'aid ran v. Sloper Qtitpru, eol. 1 870) : 
and that is the case which may be said to be 
most like the present ; but what was it ? Waldron 
had an equitable security which was the first 
incumbrance on the property, and he puts the 
deeds, not into the hands of a* person who 
owed any duty to him, but into the hands of his 
mortgagor, and then that mortgagor kept them, 
without any inquiry from Waldron, and dealt 
with the property on the footing that he was 
entitled to the deeds. In my opinion that is an 
entirely different case from one in which a 
person lets his solicitor have his deeds in his 
hands, or trusts to his solicitor when the solicitor 
has undertaken a duty for him, and has, as in 
this case, made himself a trustee of that which 
he ought to have acquired in the name of his 
client, but has in fact acquired in his own 
name ; ” and his lordship also says, “ it is not a 
sufficient ground for postponing the client, for 
whom the solicitor had, become a trustee, simply 
because the client had not made inquiry as to 
how the solicitor had performed his duty.” The 
principle was applied by Chitty, J. in Carritt v. 
Beal and Personal Advance Co . — a strong case. 
I think that it must also be applied here. — p. 487. 

Shropshire Union Bys. and Canal Co. v. Beg. 
anti Carritt v. Beal and Personal Advance 
Co., principle explained. 

Rimmer v. Webster (1902) 71 L. J. Ch. 561 ; 
[1902] 2 Ch. 163, 169 ; 86 L. T. 491 ; 50 W. R. 517. 
— far well, J. See judgment at length. And 
see Sloane’s Estate, In re' (1894) [1895] 1 Ir. R. 
146, 157.— MOKROE, J. 

Hunter v. Walters (1871) 41 L. J. Ch. 175 : 
L. R. 7 Ch. 75 ; 25 L. T. 765 ; 20 W. ft. 
218. — L.C. and L.JJ. ; affirming S. C. 
{supra, col. 1871). 

deferred to, Ortigosa v. Brown {supra, col. 1874); 
folio toed, Vernon JEwcns & Co., In re (1886) 56 
L. J. Ch. 12 ; 33 Ch. B. 402, 409 : 56 L. T. 416 ; 
35 W. R. 225. — C.A. ; discussed, Onward Building 
Society r. Smithson (1892) 62 L. J. Ch. 138 ; 
[1893] 1 Ch. 1, 10; 2 R. 106 ; G8 L. T. 125; 41 
VV. R. 53. — C.A. ; applied, Lloyd’s Bank v. 
Bullock (1896) 65 L. J. Ch. 680 ; [1896] 2 Ch. 
192 {supra, col. 1875) ; considered. King v. Smith 
(1900) 69 L. J. Ch. 598 ; [1900] 2 Ch. 425, 428 ; 
82 L. T. 815.— FARWELL, J. 

Vernon Ewens & Co., In re {supra), applied. 

Hartopp v. Huskisson (1886) 75 L. T. 775. — 
KEKEWICH, J. ; Taylor v. London and County 
Banking Co. (supra, eol. 1875). And see Sloanes 
Estate, In re {supra). 

Foster v. Blackstone (1833) 2 L. J. Ch. 84 ; 
1 Myl. & K. 297. — LEACH, m.r.. affirmed 

() 0 — 2 * 
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nom. Foster v. Cockerell (1835) 0 Bligh i 
(N.S.) 33- : 3 Cl. & F. 45(1 ; 39 R. K. 24.— 1 
H.L. (33.) : explained. 

Wiltshire v. Rabbits (1844) 13 L. J. Oh. 284 : 


68 L. J. Oh. 11 7 ; [181)0] 1 Oh. 103 : 71) L. T. 
520 : 47 W. R. 169.— sttbltng, J. 


14 Sim. 76 ; 8 Jut. 761). — shadwell. v.-C. 

Foster v. Blacks tone (or Cocker ell), referred to. 
Eooper v. Harrison (1855) 2 K. &; J. S6. — 
WOOD, V.-C. ylwrZ see pod. 

Foster v. Cockerell, principle applied . 
Wiltshire v. Rabbits, referred to. 

Lee r. Hewlett (1856) 2 K. & J. 531 ; 4 W. R. 
406. — WOOD, v.-C. And .see pod. 

Wiltshire v. Rabbits, observed- on. 
Consolidated Investment and Insurance Co. r. 
Riley (1859) 1 Giff. 371 : 29 L. J. Ch. 123; 5 
Jur. (n.s.) 1283 ; 8 W. R.102. 

stuart, v.-c.— The only doubt I have felt 
arises from the decision in Wiltshire v. Rabbits. 
But in Foster v. Elaehstone (supra') the H. L. 
decided that money to be produced by the sale 
of land is within the doctrine of notice. Wilt- 
shire v. Rabbits cannot easily be reconciled with 
Foster v. Elaeli-sUme. — p. 375. 

Wiltshire v. Rabbits. 

Not applied- , Roche’s Estate, Til re (1890) 25 
L. R. Ir. 284, 294. — C.A. ; examined. Ward r. 
Dunoombe (1893) 62 L. J. Ch. 881 ; [1893] 
A. C. 369. — II. L. (B.) (post). 

Rooper v. Harrison {supra), a/Jjdied. 

Thorpe v. Holds worth (1868) 38 L. J. Ch. 194 ; 
L. It. 7 Kq. 139, 146 ; 17 W. It. 394, — OIKFARD, 
v.-C. 

Wiltshire v. Rabbits and Rooper v. Harrison, 

referred to. 

Taylor r. London and County Banking Co. 
(1901) 70 L. J. Oh. 477 ; pOOl] 2 Ch. 231.— C.A. 
(post. col. 1889). 

Lee v. Howlett and Foster v. Cockerell 

(supra), followed. 

Hughes’ Trusts, In re (1S64) 33 L. J. Ch. 725 ; 
2 H. M. 89 : 10 Jur. (N.S.) 900 ; 12 W. R. 1025. 
— WOOD, V.-C, 

Foster v, Cockerell and Lee v. Howlett, 

referred- to. 

Arden r. Arden (1885) 51 L. J. Cli. 655 ; 29 
Oh. I). 702, 707 ; 52 L. T. 6L0 ; 33 W. R. 593.— 
KAY, J. 

Foster v. Blackstone (supra) and Lee v. 
Howlett, referred to. 

Richards, In re, Humber v. Richards (1890) 59 
L. J. Ch. 728 ; 45 Oh. D. 589, 597 ; 63 L. T. 451 ; 

39 W. R. 186. — STIRLINCf, J. 

Lee v. Howlett, not applied. 

Roche's Estate, In re (1890) 25 L. R. ir. 58, 
75, 284. — M UNROE, J. ; a finned, C.A. 

Foster v. Cockerell and Lee v. Howlett, 

applied. 

Wyatt., In re, White r. Ellis (1891) 61 L. J. 
Oh. 178 ; [1892] J Ch. 188 : 65 L. T. 214, 841 ; 

40 W. R. 177. — Stirling, j. ; affirmed- , c.a. ; 
and H.L., nom. Ward r. Duncombe (post). 

Foster v. Blackstone and Foster v. Cockerell, 

discussed. 

Ward v. Duncombe (1893) 62 L. J. Ch. 881 ; 
[1893] A. 0. 369 ; 1 R. 224 : 69 L. T. 121 ; 42 
W. R. 59.— H.L. (E.). 

Foster v. Cockerell, referred to. 

Ward v. Buncombe, discussed. 

Wasdale, In re, Brit tin r. Partridge (1898) 


Ward v. Buncombe. 

Referred to. Freeman r. Laing (1899) 68 L. J. 
Ch. 586 ; [1899] 2 Ch. 355 ; 81 L. T. 167 ; 48 
W. R. 9 . — byrne, J. ; Lloyd’s Bank r. Pearson 
(1901) 70 L. J. Ch. 422 ; [1901] 1 Cli. 865 ; 84 
L. T. 314.— COZENS-HARDY, J. ; applied, Marohant 
v. Morton Down <fc Co. (1901) 70 L. J. K. B. 
820 ; [1901] 2 K. B. 829 : 85 L. T. 169.— 
CHANNELL, J. 

Smith v. Smith (1833) 3 L. .7. Ex. 42; 2 
Cr. & M. 231 : 4 Tyrw. 52. — ex., adopted. 
Willes v. Crreenhill (1861) 31 L. J. Ch. 1 ; 4 
De a. F. & J. 147 ; 7 Jur. (N.S.) 1134 ; 5 L. T. 
336; 10 W. R. 33.— L.C. ; affirming (1860) 29 
P>eav. 376, 387. — M.R. 

Willes v. Greenhill (M.R.), applied. 
Newman v. Newman (1885) 54 L. J. Ch. 508 ; 
28 Ch. D. 674, 679 ; 52 L. T. 422 ; 33 W. R. 
505.— NORTH, J. 

Smith v. Smith and Willes v. Greenhill, 

diseusssd. 

Wyatt, In re, White r. Ellis [1892] 1 Cli. 188. 
— STIRLING, J. (supra, col. 1877). 

Smith v. Smith, commented on. 

Willes v. G-reenhill and Jones v. Jones (1838) 
3 Russ. 1. — SHADWELL, V.-C., examined. 
Wardr. Duncombe (1893) 62 L. J. Ch. 881 ; 
[1893] A. C. 369.— H.L. (E.) (supra, col. 1877), 

Willes v. Greenhill. 

Explained, Lloyd’s Bank r. Pearson [1901] 1 
Oh. 865 (post, col. 1879) ; referred to, Phillips’ 
Trusts, In re (1902) 72 L. L Ch. 94 ; [1903] 1 
Ch. 183; 88 L. T. 9.— KEKEWICH, J. 

Lloyd v. Banks (18685 37 L. J. Ch. 881 ; 
L. R. 3 Ch. 488; 16 W. R.998.— CAIRNS, L.C. 
reversimj 36 L. J. Ch. 751 ; L. R. 4 Kq. 
222. — ROM ILLY, M.R., applied. 

Brown’s Trusts, In re (1867) 37 L. J. Ch. 171 ; 
L. R. 5 Kq. 88. — M ALINS, v.-c. ; Saffron Walden 
Building Society r. Raynor (1879) 10 Ch. D. 696, 
703. — bacon, v.-C. ; reversed, C.A. (post, col. 1879). 

Lloyd v. Banks. 

Referred to, Arden v. Arden (supra, col. 1877) ; 
principle applied , Wyatt, In re, White r. Ellis ; 
[1892] 1 Ch. 1 88.— STIRLING. «T. (supra, col. 1877). 

Lloyd v. Banks, applied. 

Jones v. Farrell (1857) 1 De G. & J. 208 ; 
3 Jur. (N.S.) 751 . — l.jj., referred to. 

Bence r. Shearman (1898) 67 L. J. Oil. 
513 ; [1898] 2 Ch. 582 ; 78 L. T/ 804.— C.A. 

Browne v. Savage (1859) 4 Drew. 635 ; 5 
Jur. (N.S.) 1020 ; 7 W. R. 571. — V.-C., 
approved. 

Willes r. Greenliill (1800) 29 Beav. 376.— 
j ROM ILLY, M.R. (supra, col. 1877). 

Browne v. Savage, upheld (and note upon it 
in Sugdcn’s Vendors and Purchasers, 
14tli eti. p. 379, cor reefed). 

Newman v. Newman (1885) 28 Ch. D. 674 ; 
54 L. J. Ch. 598 ; 52 L. T. 422 ; 33 W. R. 505. 

north, J. — Some little doubt has been thrown 
upon that ease [E ramie v. Savage) by the 
remark of Lord St. Leonards in a noLe to 
Vendors and Purchasers [14th ed. p. 379]. He 
says : “ There is a mistake in the dates ; they 
do not agree with the priorities ordered.” But 
I have looked very carefully at the case, and it 
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seems to me that the note by Lord St. Leonards 
is inaccurate, and he seems to have confused the 
notices and to have thought that the notice 
given by the second trustee to the third on the 
80th July, 1858. was the ruling notice, whereas 
the true ruling notice as regards the mortgage of 
1858 by Savage to the second trustee was not of 
that date, but was the assignment itself, which 
was dated the 21) th of March, 1858. It seems to 
me that the decision of Kindersley, V.-C. was 
quite accurate, and that the priorities were given 
according to what he decided to be the right 
order of the notices. — p. 080. 

Browne v. Savage, discussed. 

Low v. Bouvcrie [1801] 3 Ch. 82 ; 60 L. J. 
Ch. 594 ; 05 L. T. 533 ; 40 W. R. 50. — C.A. 

lindley, L.J. — 111 Broione v. 8a cage, Kinders- 
ley, Y.-C. said that trustees “ must, for their own 
security, give correct information when inquiry 
is made of them, whether they have had notice 
of any prior assignments affecting their trust 
property.” Mr. Lewin in his well-known work 
(Lewin on Trusts, 8th ed. p. 704), refers to that 
case as an authority for the proposition that 
trustees are bound to answer such inquiries. 
But when this opinion is examined it can 
scarcely be supported, and if such a doctrine 
were logically carried out it would impose very 
serious duties upon trustees.— p. 99. 

Browne v. Savage, discussed- and followed. 

Lloyd’s Bank r. Pearson (1901) 70* L. J. Ch. 
422 : [1901] 1 Ch. 865 : 84 L. T. 314.— COZENS- 
HAJIDY, J. See judgment at length. 

Saffron Walden Building Society v. Rayner 
(1880) 49 L. J. Ch. 469 ; 14 Ch. D. 406 ; 
43 L. T. 3 ; 28 W. R. 681. — C.A. ; reversing 
48 L. J. 011.-402 ; 10 Ch. I). 696 ; 27 W. R. 
449. — bacon, V.-C., referred to. 

Whittingstall v. King (1882) 46 L. T. 520. — 
HALL, v.-c. ; Hester r. Hester (1887) 56 L.J. Ch. 
247; 34 Ch. I>. 607, 616; 55 L. T. 862; 35 
W. R. 233 ; 51 J. i\ 438.— C.A. ; Kellock, In re 
(1887) 56 L. T. 887 ; 35 W. R. 695. — STIRLING, J. ; 
Lloyd’s Rank v. Pearson (1901) 70 L. J. Ch. 422 ; 
[1901] 1 Oh. 865 (supra). 

Saffron Walden Building Society v. Rayner, 

not a/)]) lied. 

Rowland v. Chapman (1901) 17 Times L. R. 
669. — BUCKLEY, J. 

Parker v. Clarke (1861) 30 Beav. 54. — 
ROM illy, M.R., held overruled, 

Bickerton v. Walker (1885) 55 L. J. Ch. 
227; 31 Ch. D. 151 ; 53 L. T. 732 ; 34 
\V. R. 141. — C.A. SIR J. HANNKN, 
BOWEN and PRY, L.JJ., referred to. 

French r. Hope (1887) 56 L. J. Ch. 363 ; 56 
L. T. 57. 

KEKEWiCi-i, J. — I cannot sec why the argu- 
ment of Mr. Lloyd in that case did not prevail. 
The report of the case is not satisfactory, and I 
think I must hold that Parker v. Clarke is 
overruled by the decision of the C. A. in Picker- 
ton. v. Walker, We have the distinction here 
that the plaintiff gave this deed to Hope in order 
that money might be raised on it. — p. 364. 

Bickerton v. Walker, principle applied. 

Lloyd’s Bank ■ o . Bullock (1896) 65 L. J. Ch. 
680 ; [1896] 2 Ch. 192 (.supra, col. 1875). 

Bickerton v. Walker, approved but not 
applied. 


Hill v. Caillovel (1748) 1 Yes. sen. 122.— 
L.C ., referred to. % 

Grwelo (Matabeleland) Exploration and De- 
velopment Co., In re, Williamson's Claim (1900) 
[1901] 1 Jr. R. 38, 52, 58.— C.A. WALKER and 
holmes, L.JJ. ; reversing porter, m.r. 

S. E. Ry. v. Jortin (1S58) 27 L. J. Ch. 145 ; 
6 H. L. Cas. 425; 4 Jur. (n.s.) 467. — 
H.L. (E.). ; reversing S. C. no nr. Jortin v. 
S. E. Ry., 24 L. J. Ch. 343 ; 6 De GK M. 
& CL 270 ; 1 Jur. (N.S.) 433. — L.JJ. ; and 
2 Sm. & G. 48 ; 18 Jur. 325. — v.-c., 
refer real to. 

Southern Ry., In re, Robson, Ex parte (18S5) 
17 L. R. lr. 121.— c.A. ; reversing porter, m.r. 

Jortin v. S. E. Ry., applied . 

Burdett, In re, Byrne, Ex parte (1888) 57 
L. J. Q. B. 263 ; 20 Q. B. D. 310, 314 ; 58 L. T. 
708 ; 36 W. R. 345 ; 5 Morrell 32.— C.A. 

Peter v. Russell, Thatched House Tavern 
Case (1716) 1 Eq. Cas. Abr.^21 ; 2 Vera. 

7 26. — L.C., discussed. 

Beckett r. Cordley ( post) : Evans r. Bickuell 
(post) : Layard v. Maud (1867) 36 L. J. Ch. 669 : 
L. R. 4 Eq. 397, 406 ; 16 L. T. 618; 15 W. R. 
897. — M A LINS, v.-c. ; Northern Counties of Eng- 
land Fire Insurance Co. v. \Yhipp (1884) 53 L. J. 
Ch. 629 ; 26 Ch. D. 482, 488.— C.A. (post, col. 1885). 

Beckett v. Cordley (1784) 1 Bro. O. C. 357. 
— L.C., discussed. 

Evans v. Biclcnell (1801) 6 Yes. 174 : 5 R. R. 
245.' — l.c. ; Martinez v. Cooper (1826) 2 Russ. 
198 ; 26 R. R. 49 . — l.c. ; Layard v. Maud (supra). 

Martinez v. Cooper, not applied. 

Hewitt v. Loosemors (1851) 21 L. J. Ch. 69 ; 

9 Hare 449. — V.-C. (see post, col. 1882). 

Martinez v. Cooper, applied. 

National Bank of Australasia v. United Haud- 
in-Hand and Band of. Hope Co. (1879) 4 App. 
Cas. 391, 400 ; 40 L. T. 697 ; 27 W. R. 889.— P.o. 

Beckett v. Cordley and Martinez v. Cooper, 

referred to. 

Northern Counties of England Fire Insurance 
Co. v. Whipp (1884) 53 L. J. Ch. 629 : 26 Ch. 
D. 482, 490.— c.A. (see post, col. 1885). 

Saunders v. Dehew (1692) 2 Vern. 271 ; 
S.C. no nr. Sanders v. Deligne, 2 Frecm. 
123. — L.C.C., approved. 

Allen v. Knight (1846) 15 L. J. Ch. 430 ; 5 
Hare 272. — WIG-RAM, v.-O. ; affirmed , (1847) 16 
L. J. Oh. 370 ; 11 Jur. 527.— COTTENHAM, l.c. 

Allen v. Knight, approved but distinguished. 
Worthington v. Morgan (1849) 18 L. J. Ch.’ 
233 ;• 16 Sim. 547 ; 13 Jur. 316.— V.-C. 

Allen v. Knight, referred to. 

Hewitt r. Loosemore (1851) 21 L. J. Ch. 69 ; 

9 Hare 449. — v.-c. (see post, col. 1882). 

Saunders v. Dehew and Allen v. Knight, 

discussed. (And see col. 1881.) 

Carter v. Carter (1857) 27 L. J. Ch. 74; 3 
K. & J. 617, 641 ; 4 Jur. (N.S.) 63.— wood, v.-c. ; 
Bates v. Johnson (1859) 28 L. J. Cli. 509 ; 
Johns. 304, 316; 5 Jur. (N.s.) 842; 7 W. R. 
512.— WOOD, V.-C. 

Allen v. Knight, discussed. 

Hunter v. Walters (1870) L. R. II Eq. 292, 
318 ; 24 L. T.276. — M ALINS, v.-c. ( affirmed , C.A.. 
supra, col. 1876). 
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Saunders v. Dehew and Allen v. Knight 

(supra), fallowed. 

Mum ford v. Stohwasser (1874) 43 L. J. Ch. 
694 ; L. E. 18 Eq. 57,0, 563 ; 30 L. T. 859 ; 22 
W. R. 833. — JESSEL, M.R. 

Saunders v. Dehew, referred t<r. 

Bailey r. Barnes (1893) 63 1,. J. Ch. 73; 
[1894] 1 Ch. 25, 37; 7 K. 9 : 69 L. T. 542 ; 42 
W. It. 66. — C.A. 

Saunders v. Dehew and Allen v. Knight, 

discussed. 

Taylor r. London and County Banking Co. 
(1901) 70 L. J. Ch. 477 ; [1901] 2 Ch. 231 ; 84 
L. T. 397 ; 49 W. R. 451.— C.A. 

Stirling-, l.j. — A legal mortgagee who makes 
an advance without notice of a prior equitable 
title is a purchaser for value without notice. 
From such a purchaser a Court of equity takes 
away nothing which he has honestly acquired. 
— Pilcher v. Rawlins ((1872) 41 L. J. Ch. 485 ; 
L. K. 7 Ch. 259) and Jleath y. Crealmfh (post, 
col. 1883). Further, an equitable mortgagee 
who has made an advance without notice of a 
prior equitable title may gain priority by getting 
in the legal title, unless there are circumstances 
which make it inequitable for him so to do. Cue 
case that falls within this exception is where the 
mortgagee has notice that the legal title at the 
time when it is so got in is held on an express 
trust in favour of persons who assent a claim to 
the property. — Saunders v. Dehew, Allen v. 
Knight , Sharpies v. Adams (post), and Taylor 
v. Russell (post, col. 1888). — p. 485. 

Sharpies v. Adams (1863) 32 Beav. 213 : 8 
L. T. 138 ; 11 W. It. 450. — M.R., considered. 

Maxfield r. Burton (1873) L. R. 17 Eq. 15 ; 
43 h. J. Ch. 4(i ; 2!) L. T. f,71 ; 22 W. E. 148. 

JESSEL, M.R. — There is no doubt that you 
cannot gain priority by obtaining the legal estate 
from a trustee who commits a breach of trust 
in transferring it to you ; but Sharpies v. Adams 
seems to go beyond that, for Lord Rom illy says, 
u If the owner in fee simple, having the legal 
estate, creates an equitable charge in favour of 
A., and afterwards a second equitable charge in 
favour of 1L, and then a third equitable charge 
in favour of 0., 1 apprehend that he. cannot alter 
these equities by transferring the legal estate to 
any one of them, and the fact of the transfer of 
the legal estate to C., the owner of the third 
equitable charge, would not affect the rights of 
the first ff or second ” (p. 17). ... I wish to 
st ate so distinctly, becnu.se I am not quite sure 
that, without further authority, I should go 
quite so far as my predecessor did in the case 
of the illustration lie gave in Sharpies v. Adams. 
— p. 19. 

Sharpies v. Adams, referred to. 

Taylor r. London and County Banking Co. 
[ 1901 ] 2 Ch. 23 1 , 256 {supra) . 

Maxfield v. Burton, applied. 

Spencer r. Clarke (1878) 47 L. J. Oh. 692; 9 
Ch. .1). 137, 141 ; 27 W. R. 133. — HALL. V.-C. 

Maxfield v. Burton, distinguished ; dictum 
of JESSEL, M.R. commented on. 

Garnham r, Skipper (1885) 34 W. R. 135 ; 55 

L. J. Ch. 203 : 53 L. T. 940; 2 Times L. R. 64. 

north, j. — But what is here contended for is 

not the ratio decidendi of that case [Maafcld v. 

Burton"], but the language of Sir George Jessel. 

LLis lordship, after putting the case upon con- 


structive notice, continued : This is his lan- 
guage : — “ I prefer to decide the case upon that 
ground, but I do not think I should be at liberty 
to disregard the fact that there was in this ease 
a contract to convey for value, as well as a 
deposit, and I should not be the first to hold 
that a man who had entered into such a cont ract 
could subsequently, at his option, squeeze out 
the person who was entitled to Ihe benefit of 
that contract, by conveying the legal estate to 
a person with whom he has entered into a sub- 
sequent contract for value, even although that 
person should be a purchaser without notice. If 
it were necessary to resort to that, 1 should 
decide in favour of the plaintiffs, even on that 
ground.” Now, I take it that it is clearly 
settlecl.that if the owner of an estate makes an 
equitable mortgage in favour of one person, and 
subsequently makes a legal mortgage in favour 
of another person, without notice, then the 
latter is to be preferred. It is certainly some- 
what startling to find that the late M.R. has 
said anything at variance with that. But. I 
think, upon examining the facts of the case, an 
explanation of his language will appear. He is 
dealing with the case of a person who has 
created a first equitable charge, and then has 
created a second equitable charge, and has after- 
wards conveyed the legal estate to the second 
mortgagee without any consideration, and his 
observations must be confined to that case alone. 
It is clear that this was his meaning, from what 
he said in the subsequent case of Mum ford v. 
Stohwasser (post, col. 1S89), Sir G. Jessei’s lan- 
guage in that case clearly shows that in his 
earlier decision he was referring to the case where 
no value was given for the legal estate, — p. 136. 

Maxfield v. Burton, referred to. 

Oliver r. Hinton (1898) 68 L. J. Ch. 94.— 
romer, j. ; affirmed, C.A. (post, col. 1883). 

Spencer v. Clarke (supra), distinguished. 

Malet’s Trusts, In re, Lewis, Ex parte (1886) 
17 L. R. Ir. 424. — chatthrton, v.-c. 

Hiern v. Mill (1806) 13 Vos. 114 ; 9 li. It. 
149. — L.C., applied. 

Dryden r. Frost (1838) 8 L. J. Ch. 235 ; 3 
Myl. & Or. 670. — GOTTEN HAM, l.c. 

Hewitt v. Loosemore (1851) 21 L. J. Oh. 
69; 9 Hare 449; 15 ,Jur. .1097. — V.-C., 
considered and followed. 

Espin r. Pemberton (1859) 28 L. J, Ch. 
311; 3 He G. & J. 547; 5 Jur. (N.S.) 157; 
7 W. R. 221. — L.C. ; affirming 4 Drew. 333,-- 
KINDERSLEY, V.-C. 

CHELMSFORD, L.C. — If mitt v. Loose-more is a 
clear and distinct authority, ft. is said that Sir 
G. Turner, then V.-C., in that, ease laid down a 
new doctrine when he held, that where a bond 
fde inquiry is made for the deeds, and a reason- 
able excuse is given for their not beiug forth- 
coming, there is no ground for inquiring know- 
ledge which a further and fuller inquiry might 
have imported; and this decision was said not 
to have given satisfaction to the profession. 
But it would appear that Sir G. Turner founded 
himself on a long course of prior authorities, 
examined them all with his usual cave, and 
arrived at liis conclusion only after the most 
full and careful examination. 1 think that: 
judgment is consonant with the prim* decisions, 
which will govern me in this case. — p. 3U. 
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Hewitt y. loosemore, adhered to. 

Atterburv v. Wallis (1856) 25 L. J. Cli. 792 ; 
8 De G. M. & G. 454; 2 Jur. (n.s.) 117; 4 
W. E. 734. — l.jj. 

Hewitt v. Loosemore, referred to. 

Carter r. Carter (1857) 27 L. J. Ch. 74 ; 3 

K. & J. 61S, G47 ; 4 Jur. (n.s.) 63. — WOOD, v.-C. 

Hewitt v. Loosemore, not applied. 

Hunt r. Elmes (1861) 30 L. J. Ch. 255 ; 2 1 
De G. F. & J. 578, 588.— L.JJ. (post). 

Hewitt v. Loosemore, applied. 

Wornialrl r. Mai flam l (1806) 35 L. J. Ch. 69, 
74 ; 12 Ij. T. 535 : 13 W. E. 832.— STUART, v.-C. ; 
Sharpe r. Foy (1868) L. E. 4 Ch. 35, 41 ; 17 
W. E. 65. — L.JJ. ; Eatcliffe r. Barnard (1871) 40 

L. J. Cli. 777 ; L. E. 6 Ch. 652, 655 ; 19 W. E. 
764 . — l.jj. : ({(firming 24 L. T. 215. — romilly, 
m.r. 

Hewitt v. Loosemore, dismissed. 

Dixon r. Muckleston (1872) L. E. 8 Ch. 155, 
161. — L.C. (pod, col. 1885) : Agra Bank r. Barry 
(1874) L. E. 7 H. L. 135, 154. — H.L. (IR.) ; 
Northern Counties, &c. Insurance Co. r. Whipp 
(1884) 26 Ch. D. 482, 492 (po.st) ; Manners r. 
Mew (1885) 29 Ch. D. 725, 729 (pout). 

Hewitt v. Loosemore, applied. 

Brown r. Steelman (1896) 44 W. E. 458. — 
CHITTY, J. ; Dixon v. Winch (1899) 68 L. J. 
Ch. 572 ; 81 L. T. Ill ; 47 W. E. 620.— COZENS- 
HARDY, J. ; affirmed, C.A. (supra, col. 1861). 
And see Oliver v. Hinton [1S99] 2 Ch. 264, 274 

o>o. 

Hunt r. Elmes (18(11) 30 L. ,T. CU. 255 ; 2 
De G. V. ic J. 578 : 7 Jur. (N.S.) 200 ; 3 
L. T. 796 ; 9 W. E. 362.— L.JJ., discussed. 
Cory r. Eyre (U863) 1 De G. J. & 8. 149.— 
L.JJ. ; Hunter v. Walters (1870) L. E. 11 Eq. 292, 
318; 24 L. T. 270. — MALINS, V.-C.; affirmed , 
C.A. (supra, col. 1876) ; Eatcliffe v. Barnard 
(1871) L. E. 6 Oh. 652 (supra) : Dixon r. Muckle- 
ston (1872) L. E. 8 Oh. 155, 161 (post, col. 1885). 
Hunt v. Elmes, applied. 

Heath r. Crealock (1875) 44 L. J. Ch. 157 ; 
L. E. 10 Ch. 22, 32 : 31 L. T. 650 ; 23 W. E. 95. 
—C.A. CATRNS, L.C., JAMES and HELLISH, L.JJ. 
Eatcliffe v. Barnard (supra'), referred to. 
Kottlowell r. Watson (1882) 51 L. J. Ch. 281 : 
21 Ch. D. 685, 706 ; 46 L. T. 83 ; 30 W. E. 402^ 

— FRY, J. 

Hunt v. Elmes and Eatcliffe v. Barnard, 

referred to. 

Northern Counties, &c., Insurance Co. v. Whipp 
(1884) 53 L. .1. Ch. 629 ; 26 Ch. 1). 482, 491.— 
C.A. (post, col. 1885); Manners r. Mew (1885) 
51 L. J. Ch. 909 ; 29 Cli. D. 725,731 ; 53 L. T, 84. 
— NORTH, J. 

Hunt y. Elmes, applied. 

Ei chords, In re, Plumber r. Kicliards (1890) 
45 Ch. D. 589, 595 (post, col. 1885). 

Eatcliffe v. Barnard, dictum dissented from. 
Hunt v. Elmes, approved. 

Oliver v. Hinton (1899) 68 L. J. Ch. 583 ; 
[1899] 2 Ch. 264, 274 ; 81 L. T. 212 ; 48 W. Ii. 3. 

llndley, m.r. — The decision of James. L.J. 
in Date life v. Barnard was right, but he went 
too far when he said that the negligence must be 
such as to lead the Court to conclude that the 
person was an accomplice in a fraud. I do not 
agree with that, but it is another thing if a 


person is so careless as not to be entitled to be 
treated as a bond fide purchase? for value with- 
out notice. The case on which James, L.J. 
relied in support of his dictum is Hunt v. Elmes . 
Turner, L.J. there states the principle more 
circumspectly. He says a legal mortgagee 
cannot be postponed by reason of his not having 
possession of the title deeds, unless there has 
been fraud or gross and wilful negligence on his 
part. I. can go with him, but J cannot go so 
far as James, L.J. It is not right to say that 
the legal owner must be guilty of fraud or negli- 
gence amounting to fraud to be postponed. It 
is sufficient if his negligence is so gross as to 
make it unjust to prefer him to the other person. 
— p. 585. 

Hughes’ Trusts, In re (1864) 33 L. J. Ch. 
725 ; 2 H. & M. 89 ; 10 Jur. (N.S.) 90U ; 
12 W. E. 1025. — WOOD, V.-C. 

Discussed, Cooke v. Hemming (1868) 37 L. J. 
C. P. 179 ; L. E. 3 C. P. 334, 344 ; 18 L. T. 772 ; 
16 W. E. 903. — C.P. ; Daniel v. Freeman (1876) 
Ir. E. 11 Eq. 233, 250.— M.R. (reversed, (1877) 
Ir. E. 11 Eq. 63S. — C.A. ; applied, Roche's 
Estate, lure (1890) 25 L. E. Ir. 284, 292. — C.A. ; 
Richards, In re, I-Iumbei* r. Richards (1890) 45 
Ch. D. 589, 597 (post, col. 1S85) ; Baldwin’s 
Estate, In re (1902) [1903] 1 Ir. E. 338, 342.— C.A. 

Eichards, In re, Humher v. Eichards. 

Deferred tv, Sloane’s Estate, In re (1894) [1895] 

1 Ir. E. 146, 158. — MONROE, J. ; followed, Hopkins 
v. Hemsworth (1898) 67 L. J. Ch. 526 ; [1898] 2 
Ch. 347 ; 78 L. T. 832 ; 47 W. E. 26.— KEKE- 
WICH, J. 

Colyer v. Finch (1856) 26 L. J. Ch. 65 ; 5 
H. L. Cas. 905 ; 3 Jur. (N.S.) 25.— H.L. (B.) ; 
affirming S. C. Horn. Finch v. Shaw, 1 9 Beav. 
500. — m'.r. ; and Farrow v. Eees (1840) 4 
Beav. 18 ; 4 Jur. 1028. — M.R., referred to. 
Carter r. Carter (1857) 27 L. J. Ch. 74 ; 

3 K. & J. G17, 646 ; 4 Jur. (N.s.) 67.— wood, v.-c. 

Colyer v. Finch and Roberts v. Croft 
(1857) 27 L. J. Ch. 220 ; 2 De G. & J. 1 ; 
6 W. R. 144. — L.C., followed. 

Hunt v. Elmes (1S61) 2 De G. F. & J. 578, 588. 
— l.jj. (supra, col. 1883)., 

Roberts v. Croft, discussed, and not applied. 
Stackhouse v. Jersey (Countess) (1861) 30 
L. J. Ch. 461 : 1 J. & H. 421 ; 7 Jur. (N.S.) 359 ; 

4 L. T. 204 ; 9 W. U. 453.— WOOD, v.-C. 

Colyer v. Finch, referred to. 

Phillips v. Phillips (1.862) 81 L. J. Ch. 321 ; 4 
Do G. F. k J. 208, 216 : 8 Jur. (N.s.) 145 ; 5 L. T. 
655 ; 10 W. E. 236. — WESTBUJRY, L.C. 

Roberts v. Croft, explained. 

Layard v. Maud (1867) 36 L. J. Ch. 069 ; L.E. 

4 Eq. 397, 405 ; 16 L. T. 618 ; 15 W. R. 897.— 
MALINS, V.-C. 

Colyer v. Finch, applied. 

Roberts v. Croft, dismissed. 

Thorpe i\ Holdswortli (1868) 38 L. J. Ch. 194 ; 
L. E. 7 Eq. 139, 116 ; 17 W. E. 394. — G-IFEARD, 
v.-c. 

Colyer v. Finch. 

Applied, Wilkinson v. Castle (1868) 37 L. J. 
Ch. 467.— STUART, V.-C. (affirmed, (1870) 39 L.J. 
Ch. 843 ; L. E. 5 Ch. 534 ; 18 W. E. 586.— C.A.) ; 
Hunter r. Walters (1870) L, E. 11 Eq. 292, 314 
(supra, col. 1SS3) ; dismissed, Dixon r. Muckle- 
ston (1 872) L. E. 8 Ch. 155. — L.C. (post, col. 1 885) ; 
applied, Heath r. Crealock (1873) -13 L. J. Ch. 
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169; L. R. 18 Eq. 215, 239; 29 L. T. 703.— 
BACON, v.-c. (affirmed, C.A.. supra, col. 1S83); 
Corscr r. Cartwright (1875)* 45 L. J. Ch. 005; 
L. E. 7 H. L. 781, 736.— H.L. (B.) ; Heath r. Pugh 
(1881) 50 L. J. Q. B. 473 ; 6 Q. B. 1). 345, 358 ; 
44 L. T. 327 ; 29 W. E. 904.— o. A. (affirmed,' J T.L., 
supra, col. 1 807) ; referred to, Hawthorne, Tn re, 
Graham v. Massey (1883) 52 L. J. Oh. 750 ; 23 
Ch. D. 743, 748 ; *4S L. T. 701 ; 32 W. E. 147.— 

KAY, J. 

Colyer v. Finch and Roberts v. Croft (supra). 

Explained, Northern Counties, &c., Insurance 
Co. v. Whipp (1884) 26 Ch. D. 482, 491.— o. A. 
(post) : referred to, Manners r. Mew (1885) 29 
Ch. D. 725, 728 (supra, col. 1883). * 

Roberts v. Croft, distinguished. 

Eoche’s Estate, In re (1890) 25 L. E. lr. 284, 
289.— C.A. 

Dixon y. Muckleston (1872) 42 L. J. Ch. 
210 ; L. Ii. S Ch. 155 ; 27 L. T. 804 ; 21 
W. E., 178. — SELBORNE, L.C. ; varying 
26 L. T. 652 ; 20 W. E. 619.— M.R. 

Referred to, McMahon, In rc (1886) 55 L. T. 
763. — chitty, J. ; applied, Richards, In re, 
Humber r. Richards (1890) 59 L. J. Ch. 728 ; 45 
Ch. D. 589, 595 ; 63 L. T. 451 ; 39 W. R. 186. 
— STIRLING, J. ; explained and approved , Kelly 
r. Munster and Leinster Bank (1891) 29 L. R. Ir. 
19, 42.— C.A. % 

Wormald v. Maitland (1866) 35 L. J. Ch. 
69 ; 12 L. T. 535 ; 13 W.E. 832.— STUART, 
v.-c followed. 

Allen’s Estates, In re (18G7) Ir. E. 1 Eq. 455. 
—LYNCH, J. 

Wormald v. Maitland^ questioned. 

Allen’s Estates, In re, referred to. 

Agra Bank r. Barry (1874) L. R. 7 H. L. 135.— 
H.L. (ir.) ; affirming Ir. E. 6 Eq. 128. — C.A. 

CAIRNS, L.C. — With regard to that case [ Wor- 
m aid v. Maitland,) I can only say, that if it is to 
be held as deciding, that in a register country, 
with such a statute as exists in Ireland, the mere 
circumstance that, on the occasion of a marriage, 
the abstract of title to the property settled was 
not examined on behalf of the lady about to be 
married, and on behalf of the children who might 
be born, the mere fact that there was not this 
examination would postpone the registered 
settlement — if that is the effect of the decision 
i am unable, my lords, to say that that is a deci- 
sion which commends itself to my judgment. 
It appears that in Allen? s Estates, In rc, which was 
decided in Ireland, the learned judge in tlie 
Landed Estates Court founded his decision upon 
Wormald v. Maitland; but it appears from 
what was said in the present case by Christian, 
L.J., that at the time the learned judge of 
the Landed Estates Court so decided, he was 
not aware that the then L.C. of Ireland 
(Brewster, L.C.) had [in Russell v. Cush ell, 
Madden on Registration] decided in opposition 
to the view expressed in Wormald v. Maitland. 
I cannot take, therefore, that case as an authority 
governing or affecting the present case ; and 
that case being removed out of the way, there is 
absolutely no authority that I am aware of in sup- 
port of tlie proposition of the appellants. — p. 149. 

Agra Bank v. Barry, applied. 

Northern Counties of England Fire Insurance 
Co. v. Whipp (1884) 53 L. J. Ch. 629 ; 26 Ch. D. 
482, 493 ; 51 L. T. 800 ; 32 W. 11. 626.— C.A. 


Agra Bank v. Barry, not applied. 

Kettlewell r. Watson (1884) 26 Ch. D. 501 ; 
53 L. J. Ch. 717 ; 51 L. T. 135 ; 32 W. E. 805.— c. A. 

LIND LEY, L.J. (for self, BAGGALLAY and 
cotton, L.JJ.). — Agra Ranh v. Barry is a 
valuable authority to show that a purchaser of 
land in a register country is not bound to inquire 
about deeds and documents, memorials of which 
have not been registered, and of which he has no 
notice. But that case has really no bearing on 
the present, and the reasoning of the noble lords 
who decided it has no application to transactions 
memorials of which are not required to be marie 
or registered. — p. 507. 

Agra Bank v. Barry, referred to. 

Manners r. Mew (1885) 29 Ch. D. 725, 729 
( post ) ; Eoche’s Estate, In re (1890) 25 L. E. Ir. 
284, 293. — c.A. ; Kelly r. Munster and Leinster 
Bank (1891) 29 L. E.“lr. 19.— C.A. 

Agra Bank v. Barry, applied. 

Hall’s Estate, In re (1893) 31 L. E. Ir. 416, 
426.— MONROE, J. 

Agra Bank v. Barry, distinguished. 

Oliver r. Hinton (1898) 68 L. J. Ch. 91 ; 
[1899] 2 Ch. 264, 270.— ROMER, J. (see post). 

Agra Bank v. Barry, referred to. 

Stevenson’s Estate, In re (1901) [1902] 1 Tr. E. 
23, 41 — c.A. ; WALKER, L.J. dissenting ; reversed 
H.L. (see post, col. 1891). 

Northern Counties of England Fire In- 
surance Co. v. Whipp (supra, col. 1885). 

Referred to, Whitehead, In rc (1885) 54 L. J. 
Ch. 796 ; 28 Ch. L). 614 ; 52 L. T. 703 ; 83 W. E. 
601. — C.A. ; followed, Manners v. Mew (1885) 54 
L. J. Ch. 909 ; 29 Ch. D. 725 ; 53 L. T. 84.— 

NORTH, J. * 

Northern Counties of England Fire Insur- 
ance Co. v. Whipp, explained and not 
applied. 

National Provincial Bank of England r. Jack- 
son (1886) 33 Ch. D. 1 ; 55 L. T.458 ; 34 W. E. 
59 7. — C.A. (see post?) . 

Northern Counties of England Fire Insur- 
ance Co. v. Whipp, distinguished. 

Farmnd t. Yorkshire Banking Co. (1888) 58 
L. J. Ch. 238 ; 40 Ch. D. 182 ; 60 L. T. 669 ; 37 
W. 11. 318. — NORTH, J. 

Northern Counties of England Fire Insur- 
ance Co. v. Whipp, referred to. 

Kelly r. Munster and Leinster Bank (1891) 
29 L. E. Ir. 19.— C.A. 

Northern Counties of England Fire Insur- 
ance Co. v. Whipp, applied. 

Garshin v. Liverpool Ey. Permanent Benefit 
Building Society (1897) 13 Times L. E. 189. — C.A. 

Northern Counties of England Fire Insur- 
ance Co. v. Whipp, distinguished. 

Oliver v. Hinton (1898) 68 L. J. Oh. 94 ; 
[1899] 2 Cli. 264, 270 ; affirmed, C.A. See post, 
col. 1894. 

JtOM ELI, J. — In Northern Counties of England 
Fire Insurance Co. v. Whipp, tlie Court’ was nut 
considering, and had not to deal with, a case like 
that before me, and Fry, L.J., iu delivering the 
judgment of the Court, naturally did not in his 
classification of decisions deal in terms with 
such a case. And Agra Ranh v. Barry (supra, 
col. 1885) turned on the fact that it concerned an 
estate in Ireland, which is a register country. 
— p. 96. 
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Northern Counties of England Fire Insur- 
ance Co. v. Whipp, referred to. 

Castell and Brown, Ltd., In rc, Roper v. 
Castell and Brown, Ltd. ; [1S9S] 1 Oh. 315. 323 ; 
— romer, J. (j)ost') ; Taylor r. London and County 
Banking Co. (1901) 70 L. J. Oh. 477 ; [1901] *2 
Ch. 231, 259.— C.A. {ace pod, col, 1888). 

Kettlewell v. Watson (1884) 53 L. J. Cli. 
717 ; 20 Cli. D. 501 ; 51 L. T. 135 ; 32 
W. R. 805. — c.A.; mrying (1882) 51 
L. J. Ch. 281 ; 21 Ch. D. 685 ; 46 L. T. 
83 ; 30 W. R. 401.— FEY, j., explained. 

National Provincial Bank of England r. Jack- 
son (18S6) 33 Ch. I). 1 ; 55 L. T. 458 ; 34 W. R. 
597.— C.A. 

cotton, L.J. — I do not think that the question 
of what constitutes constructive notice 'arises 
here, and with regard to Kettlewell v. Watson^ 1 
will only say that the Court was there dealing 
with the question of what was necessary to 
enable the legal estate to bo postponed to an 
equitable claim, and in the later case of Northern 
Countiea Fire Ina. Co. v. 1 Yhipp [supra, col. 1885), 
Ery, L.J., himself distinctly recognised the dis- 
tinction between the case of a contest between 
equities and one between an equitable title and 
the legal estate. He says : t; The question is not 
what circumstances may as between two equities 
give priority to the one over the other, but what 
circumstances, justify the Court in depriving a 
legal mortgagee of the benefit of the legal 
estate.” And the judgment in Kettlewell v. 
Wataon is to the same effect. — p. 12. 

LlNDLEY and LOPES, l.jj. to the same effect. 

National Provincial Bank of England v, 
Jackson, adopted. 

Farraud r. Yorkshire Banking Co. (1S8S) 58 
L. J. Ch. 238 ; 40 Oh. D. 182, 189 ; 60 L. T. 669 ; 
37 W. R. 318.— NORTH, J. 

Parrand v. Yorkshire Banking Co., principle 
applied. 

Taylor v. London and Comity Banking Co. 
(1901) 70 L. J. Ch. 177; [1901] 2 Ch. 231, 200.— 
C.A, (post, col. 1888). 

Briggs v. Jones (1870) L.‘ R. 10 Eq. 92 ; 22 
L. T. 212.— ROM ILLY, M.R. 

Applied , Lambert's Estate, In rc (1883) 11 
L. R. Ir. 534, 51 5 . — o RMS BY, J. ; referred to, 
Northern Counties, Insurance Co. r. Whipp 
(1884) 26 Ch. L). 482, 493.— c.A. [aupra, col. 1885.) 

Briggs v. Jones, distinguished. 

Cooper, In re, Cooper* v. Vesey (1.8S2) 51 
L. J. Ch. 862 ; 20 Ch. IX 611 ; 47 L. T. 
89 ; 30 W. R. 648.— C.A. fallowed. 

Manners r. Mew (1885) 54 L. J. Ch. 909 ; 29 
Ch. D. 725, 731 ; 53 L. T. 84.— NORTH, J. See 
judgment at length. 

Briggs v. Jones, principle applied. 

Castell and Brown, Ltd., In re, Roper r. 
Castell and Brown, Ltd. (1898) 67 ,L. J. Oh. 109; 
[1898] 1 Oh. 315, 322 ; 78 L. T. 109 ; 46 W. R. 
248. — ROM hr, j. 

Harpham v. Shacklock (1S8I) 19 Ch. D. 
207; 15 L. T. 569 ; 30 W. R. 49.— C.A. , 
refer radio. 

Cooper, In re, Cooper c. Yesey (1882) 20 Ch. JD. 
611, 635. — c.A. (supra) ; Ffrcncli’s Estate, In re 
(1887) 21. L. It. Ir. 283, 307.— C.A. 

Harpham v. Shacklock, applied. 

Richards, In re, Humber c. Richards (1890) 


r><) L. J. Ch. 728 ; 45 Ch. D. 589, 594 ; 63 L. T. 
451 ; 39 W. R. 186. — STIRLING, S'. 

Harpham v. Shacklock, explahml. 

Taylor v. Russell (1890) 60 L. J. Ch. 1 ; [1891] 
1 Ch. 8 ; 63 L. T. 593: 39 W. R. 81.— c.A. ; 
re re rat tiff 59 L. J. Cli. 756 ; 62 L. T. 922 ; 38 
W. R. 663. — KAY, ,r. 

Harpham v. Shacklock, referred to. 

Taylor r, Russell (1892) 01 L. J. Ch. 657 ; 
[1892] A. C. 244 ; 66 L. T. 565 ; 41 W. R. 43. 
— H.L. (e.) ; ((firming S.G., supra. 

Taylor v. Russell and Harpham v. Shacklock, 

discussed. 

Powell v. London and Provincial Bank (1893) 
[1893] 1 Ch. 610, 616; 68 L. T. 386.— 
WRIGHT, j. ; ad finned , 62 L. J. Ch. 795 ; 
[1893] 2 Ch. 555 ; 2 R. 482 ; 69 L. T. 421 ; 4.1 
W. R. 545. — c.A. 

Taylor v. Russell, referred to. 

London and County Banking Co. r. Goddard 
(1897) 66 L. J. Ch. 261 ; [1S97] 1 Ch. 642, 650 : 
76 L. T. 277 ; 45 W. R. 310. — NORTH, J. 

Taylor v. Russell, discussed. 

London and County Banking Co. v. Goddard, 

referred to. 

Taylor v. London and County Banking Co. 
(1901) 70 L. J. Ch. 477; [1901] 2 Cli. 231, 260 ; 
84 L. T. 397 ; 49 W. R. 451.— c.A. 

Stirling, lTj. — T he rules which govern the 
postponement of a prior legal estate to a subse- 
quent equitable estate were in the year 1884 laid 
down by Fry, L. J., in delivering the judgment of 
the C. A. in Northern Counties of England Fire 
Inace. Co. v. Whipp [supra, col. *1885)’. In 1890 
Kay, J., in Taylor v. ^Russell, carefully con- 
sidered the law with respect to the postpone- 
ment of a prior to a subsequent equitable interest, 
and came to the conclusion that the same rules 
as those laid down in Northern Counties of Eng- 
land Eire Inace. Co. v. Whipp applied to the 
case before him. On appeal, liis lordship’s deci- 
sion was reversed on another ground, and the 
C. A. declined to consider any question as to- the 
relative equities which arose* under the circum- 
stances of the case. In the II. L. the decision 
of the C. A. was affirmed on the same ground ; 
but Lord Macnaghten, in advising the House, 
took occasion to remark that he was not satisfied 
of the correctness of the view taken by Kay, J. 

I am not aware that the precise point considered 
by the learned judge has since arisen for deci- 
sion ; ancl if it were necessary to decide it in 
the present case I should think it my duty to 
examine with the utmost care his judgment in 
Taylor v. Russell , and the authorities relied on 
by him. I think, however, that on the present 
occasion such an examination may be dispensed 
with. — p. 487. 

Stanhope v. Verney (Earl) (1761) 2 Eden 

81. — L.C., explained. 

Wilmot v. Pike (1845) 14 L. J. Cli. 469 ; 5 
Hare 14 ; 9 Jur. 839 .— wigram, v.-c. 

Stanhope v. Yerney (Earl), distinguished. 

Cory v. Eyre (1863) 1 Be Gr. J. 8. 149. — 
KNIGHT BRUCE and TURNER, L.JJ. 

Stanhope v. Verney, referred to. 

Keate v. Phillips (1881) 50 L. J. Ch. 664 : IS 
Ch. D. 560 ; 44 L. T. 731 ; 29 W. R. 710.— 
bacon, v.-c. ; Taylor v. London and County 
Banking Co. (1901) 70 L. J. Ch. 477 ; [1901] 2 
Oil. 231. — C.A, (post, col. 1889). 
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Willoughby v. Willoughby (1756) 1 Term 
Rep. 7 liSfe; 1 R. R. 397, discussed. 
Maundrell r. Maundrell (1804 — 1805) 10 Yes. 
246, 260 ; 7 It. R. 393. — ELDON, L.c. 

Maundrell v. Maundrell, discussed. 

Knott, Ex parte (1806) 11 Yes. 609. 613: 8 
R. R. 254. — L.c. 

Willoughby v. Willoughby and Maundrell 
v. Maundrell, discussed. 

Oholmondcley (Marquis) r. Clinton (Lord) 
(1 820) 2 J. & W. 1 , 159. — m.r. ( affirmed h.l. (e.), 
post, col. 1909). 

Willoughby v. Willoughby (supra). 
Discussed, Sharpies r. Adams (1863) 32 Beav. 
213. — M.R. (.N w pm, col. 1881) ; Freud r. Buckley 
(1870) 39 L. J. Q. B. 90 ; L. R. 5 Q. B. 213 ; 10 
B. vk S. 973 ; 23 L. T. 170 ; 18 W. R. 680.— 
ex. CH. ; Pilclier r. Rawlins (1S70) L. R. 11 Eq. 
53, 61 . — ai.h. (affirmed, post). 

Maundrell v. Maundrell ( [supra ). 
liefer rod to , Tun stall r. Trappes (1829) 3 Sim. 
286, 300.— V.-C. ; discussed, Wilmot. r. Pike 
(1845) 14 L. J. Ch. 169 ; 5 Hare 14 ; 9 Jur. 
839 . — wig ham, V.-C. : Carter r. Carter (1857) 3 

K. & J. 017 : 27 L. J. Ch. 74 ; 4 Jur. (N.N.) 63.— 
wood, v.-c. ; Bates t\ Johnson (1859) 2<S L. J. 
Ch. 509 ; Johns. 304, 316 ; 5 Jur. (N.8.) 842 : 
7 W. R. 512. — WOOD, V.-C. ; Pilcher r. Rawlins 
(1872) 41 L. J. Ch. 485 ; L. TZ. 7 Ch. 259, 26,7 : 25 

L. T. 921 ; 20 W. R. 281. — l.c. and l.jj. ; Spencer 
r. Clarke (1878) 47 L. J. Ch. 092 : 9 Ch. D. 137, 
142; 27 W. R. 133.— HALL, V.-C.: Taylor r. 
Russell (1<S90) 60 L. J. Ch. 1 ; [1891] l'Ch. 8 : 
63 L. T. 593 ; 39 W. R. Si.— c.A. 

Wilmot v. Pike (mm pro), referred to, 

Daniel r. Freeman Q876) lr. R. 11 Eq. 233, 
218. — M.it. (see post, col. 1S90). 

Wilkes v. Bodington (1707) 2 Yern. 599.-- 
L.C. ; Maundrell v. Maundrell and Wilmot 
v. Pike, principle, .stated. 

Taylor r. London and County Banking Co. 
(1901) 70 L. J. Ch. 477 ; [1901] 2 Ch. 231 ; 84 
L. T. 397 ; 49 W. R. 451.— C. A. 

STIRLING, L.J. — .Now a purchaser for value 
without notice is entitled to the bench t. of a 
legal title, not. merely where lie has actually got 
it in, hut where he has a better title or right to 
call for it . This rule is laid down in 117 Ikes v. 
Bodington. It has accordingly been held that if 
a purchaser for value takes an equitable title 
only, or omits to get in an outstanding legal 
title, and a subsequent purchaser for value with- 
out notice procures, at the time of his purchase, 
the person in whom the. legal title is vested to 
declare himself a trustee for him, or even to join 
as party in a conveyance of the equitable interest 
(silt hougli he may not- formally convey or declare 
a trust of the legal estate), still the subsequent 
purchaser gains priority — see mikes v. Bodi ny- 
lon, Maundrell v. Maundrell , Stanhope v. Yerney 
(.supra, col. 1888), Wilmot v. Pike and Hooper v. 
Ilarr ho a ((1855) 2 K. & J. 86 (supra, col. IS 77)). — 
p. 488. 

Mumford v. Stohwasser (1874) 43 L. J. Oh. 
694 ; L. R. 8 Eq. 556 ; 30 L. T. 859 : 22 
\V. R. 833. — JESSE L, M.R. 

Applied, Ortigosa r. Brown (1878) 47 L. J. Ch. 
108, 172 ; 38 L. T. 145. — HALL, V.-C.; referred to, 
Garnham r, Skipper (1885) 55 L. J. Ch. 263 ; 
53 L. T. 940 ; 84 W. R. 135 : 2 Times L. E. 64.— 
north, j. ; considered, Union Bank of London r. 
Kent (1888) 57 L. J. Ch. 1022 : 39 Cli. D. 238, 


| 241. — c.A. ; not applied . Powell r. London and 
Provincial Bank (1893) G2 L. .1. Oh. 795 ; 
[1893] 1 Ch. 610; 68 L. T. 386.— wiUGHT, J. 
(affirmed C.A. supra, col. .1875); discussed, 
Bailey v. Barnes (1893) 63 L. J. Ch. 78 ; 
[1894] 1 Ch. 25; 7 R. 9: 69 L. T. 542; 42 
W. R. 66. — C.A. ; dictum ■ disapproved , Hunt r. 
Luck (1901) 70 L. J. Ch. 30 : [1901] 1 Oh. 45 : 
S3 L. T. 479 ; 49 W. R. 155.— PARWBLL, J. ; and 
(1902) 71 L. J. Ch. 239 ; [1902] 1 Ch. 428; 86 
L. T. 68 ; 50 W. R. 291.— c.A. 

Credland v. Potter (1874) 44 L. J. Ch. 169 : 

L. R. 10 Ch. S ; 31 L. T. 522 : 23 \V. R. 

$5. c.A. 

Bison s,sed, Iv inn aird r. Trollope (1S89) 58 L. J. 
Ch. 556 : 42 Ch. D. 610. 619: 60 L. T. 892.— 
Stirling, J. ; distingu inked. O’ By rue’s Estate, 
In re (1885) 15 L. R. Iv. 1 89, 373. — elanagan, J. ; 
and C.A. : Rodger r. Harrison (1892) 62 L. -J'. 
Q. B. 213; [1893] 1 Q. B. 161 ; 4 R. 171 ; 68 
L. T. 66; 41 W. R. 291. — C.A. ; referred to, 
Calcott and Elvin’s Contract. In re (1898) 67 
L. J. Ch. 553 : [1898] 2 Ch. 4G0 : 78 L. T. 826 ; 
46 W. R. 673 ; 5 Manson 208. — C.A. ; Stevenson's 
Estate, In re (1901) [1902] 1 Ir. R. 23.— C.A. 
WALKER, L.J. , dissent in y (reversed, post, col. 1 892) ; 
Fullerton r. Bank of Ireland (col. 1892). 

Malcolm v. Charles worth (1836) 1 Keen 63 ; 

S. C. vom. Wilkinson v. Charlesworth, 

5 L. J. Oh. 172. — M.R., observed on. 

Gardiner v. Blesinton (1850) 1 Ir. Ch. R. 64. 
— M.R. 

Malcolm v. Charlesworth and Gardiner v. 

Blesington. referred to. 

Daniel v. Freeman (1876) Ir. R. 11 Eq. 233, 
248. — M.R. ; (order discharged, (1877) Ir. R. 11 
Eq. 638.— C.A.). j 

Daniel v. Freeman, discussed. 

Roche's Estate, In re (1890) 25 L. R. Ir. 281, 
292.— C.A. 

Malcolm v. Charlesworth, a ppm red. 

Arden r. Arden (1885) 29 Oh. D. 702; 54 
L. J. Ch. 655 : 52 L. T. 610 ; 33 W. R. 593. 

KAY, J. — In Malcolm v. Charlesworth a legacy 
charged by the will upon land in Yorkshire 
having been assigned, it was held that such 
assignment did not affect the land within the 
meaning of the Yorkshire Registry Act, but was 
an assignment, of the money charged upon the 
land, and of the money only. It is said, how- 
ever, in argument, that this case is not. law. .It 
is cited by Lord St. Leonards (Vendors and 
Purchasers (11th ed., p. 973 ; 14th oil., p. 727)), 
without disapproval, and also in Dart (5th ed., 
p. 681). 1 am not informed that it has ever 
been dissented from, and therefore I could not 
disregard it if 1 disagreed with the decision, 
wlii ell 1 do not. — p. 707. 

Malcolm v. Charlesworth and Arden v. 

Arden , d istin q a ish ed. 

Hall’s Estate, In re (1893) 31 L. R. Ir. 416. 

Monroe, J. — The charge was there [Malcolm 
v. (iiarlcsirorth ] already, and the deed merely 
operated to transfer the money from one person 
to another. Tn Arden v. Arden lands were 
assigned to trustees in trust, to sell and distribute* 
the proceeds among certain persons named. One 
of the persons entitled to a distributive share of 
the fund executed a mortgage of such share, and 
it was hehl that the Rogisny Act of Middlesex 
did not apply to such a deed. The deed did not 
purport in any way to affect the lands. The 
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trustees liad full power of sale, and it was only 
when the lands were actually sold, and the pro- 
ceeds realised, that the mortgage was to be 
satisfied. Those cases are entirely distinct from 
the present, where an owner purports to charge 
the lands themselves. — p. 480. 

Wright v. Stanfeld (or Stanfield) (1858) 
28 L. J. Cli. 188 ; 27 Beav. 8 ; 5 Jur. 
(N.S.) 5. — ROMTLLY, M.R., distinguished. 

Moore r. Culverbouse (1860) 29 L. J. Ch. 419 ; 
27 Beav. 689 ; 6 Jur. (n.s.) 115.— romilly, m.r. 

Moore v. Culverhouse, followed. 

Sumpter v. Cooper (1881) 2 B. &z Ad. 228 ; 
9 L. J. (0.8.) K. B. 226 ; 36 R. R. 552.— 
K . JB ., disti ug wished. 

Neve r. Pennell, Hunt r. Neve (18(53) 33 
L. J. Ch. 19 ; 2 H. & M. 170 ; 9 L. T. 285 ; 11 
W. R. 986.— WOOD, v.-c. 

Moore v. Culverhouse, followed. 

Wright v. Stanfield, held- overruled. 

Sumpter v. Cooper, commented on. 

Neve v. Pennell, approved. 

Wight’s (or Wright’s) Mortgage Trusts, In re 
(1873) 43 L. J. Ch. (56 ; L. R. 16 Eq. 41. 47 ; 2S 
L. T. 491 ; 21 W. R. 667. 

M ALINS. v.-C. — In Sumpter v. Cooper the 
Court of Q. B. held that the Statute of Anne 
[9 Anne, c. IS] referred only to the registration 
of instruments under seal ; but that is not the 
construction put upon the Act by this Court. . . . 

I confess I am somewhat surprised at the conclu- 
sion which the M.R. seems to have come to in | 
that case [ Weight v. Stanfield), a conclusion in 
my mind contrary to the rules of the Court : 
but I am relieved from any difficulty by . . . 
Moore v. Culverhouse, where his lordship came 
to a different conclusion, and held that an 
unregistered equitable charge on the equity of 
redemption of a property in Middlesex must be 
postponed to a subsequent registered mortgage 
of the same property. 1 do not think that these 
two cases can stand together, and I am of opinion 
that Moore v. Culverhouse overruled Wright v. 
Stanfield. This appears to have been the view 
taken by Wood, V.-C., in Neve v. Pennell. — p. 69. 

Sumpter v. Cooper. 

Applied^ Burke’s Estate, In re (1881) 9 
L. 11. Ir. 24. — c.A. ; Kettlcwell r. Watson (1884) 
53 L. J. Ch. 717 : 26 Ch. I). 501, 507 ; 51 L. T. 
135 ; 32 W. R. 865. — C.A. ; referred to , Stephens' 
Estate, In re (1875) Ir. R. 10 Eq. 282. — ORMSBY. 
J. ; French's Estate, In re (post) : Battison v. 
Hobson (189(5) 65 L. J. Oh. 695 : [189(5] 2 Ch. 403, 
41 1 ; 74 L. T. (589 ; 44 W. R. 615.— STIRLING, J. 

Neve v. Pennell (supra)) referred to. 

Pledge r. White [1896] A. 0.187, 195 ; 65 L. J. 
Ch. 449 ; 74 L. T. 323 ; 44 W. R. 589.— ILL. (K.). 

Burke's Estate, In re (1881) 9 L. R. Ir. 24. 
— C.A. ; reversing 7 L. R. Ir. 57. — 
FLANAGAN, J. 

Discussed, French's Estate, In re (18S7) 21 
L. R. Ir. 283, 300, 323. — C.A. ; Roche’s Estate, In 
re (1890) 25 L. It. Ir. 58, 78, 284, 289.— 
M unroe, J., and C.A. ; Sloane’s Estate, In re 
(1894) [1895] 1 Ir. R. 146, 107.— MONROE. J. : 
applied, Stevenson’s Estate, In re (1901) [1902] 

1 Ir. R. 23, 40. — C.A. WALKER, L.J. dissenting ; 
referred to, Chapman v. Browne (1902) 71 L. J. 
Oh. 4(55 ;. [1902] 1 Oh. 785. 804 : 8(5 L. T. 744.— 
C.A. : commented on, Fullerton v. Bank of Ireland 
[1903] A. O. 309, 31 J, 314 (post). 


Stevenson’s Estate, In re (.supra) reversed, 
nom. Fullerton v. Bank of Ireland (1903) 72 
L. J. P. C. 79 ; [1903] A. C. 309 ; 89 L. T. 79.— 

H.L. (IR.). 

Head v. Egerton (1734) 3 P. Wins. 279. — 
L.c. 

Commented on. Kensington. Ex parte (1813) 
2 V. & B. 79 ; G-. Cooper 66 ; 2 Rose 138 : 13 
R. R. 32. — L.c. ; distinguished, Harrington v. 
Price (1832) 3 B. <fc Ad. 1 70, 174 ; S. C. nom. 
Harrington r. Glenn, 1 L. J. K. B. 122 ; 37 
R. R. 374. — K.B. 

Head v. Egerton and Harrington v. Price 
or Harrington r. Glenn, discussed. 
Blunden r. Desart (1842) 2 Ur. & War. 405 ; 

| 5 lr. Eq. R. 221 ; 2 Con. & L. 111. — sue den. l.c. 

Head v. Egerton, followed. 

\ Thorpe r. Holdsworth (1868) 38 L. J. Ch. 194 ; 

| L. R. 7 Eq. 139, 147 ; 17 W. R. 394.-G1FFARD, 

! v.-c. 

Head v. Egerton, referred- to. * 

Hunter v. Walters (1870) L. R. 11 Eq. 292, 
318: 24 L. T. 276. — M A LINS, v.-c.: affirmed, 
C.A. (supra, col. 1876). 

Head v. Egerton, considered. 

Morecock v. Dickins (1768) Ambl. 678. — 

l.c followed. 

Russell Road Purchase Moneys. In re (1871) 
L. R. 12 Eq. 78 ; 40 L. J. Ch. 673 ; 23 L. T. 
839 ; 19 W. It. 520 ; compromised on appeal, 
24 L. T. 139 ; 19 \Y. R. 706.— L.JJ. 

MALI xs, v.-c. — Head v. Egerton, which has 
been called a landmark of the law, determined 
that where one man has the legal estate but not 
the title deeds, and the other the title deeds but 
not the legal estate, ths Court will not assist 
either party. This case was followed in Thorpe 
v. Molds worth (supra ). — p. 81. 

Head v. Egerton, referred to. 

Heath v. Crcalock (1873) 43 L. J. Ch. 3(59 ; 
L. It. 18 Eq. 215, 238. — bacon, v.-c. (supra, 
col. 1884) ; Manners v. Mew (post). 

Wiseman v. Westland (1826) 1 Y. & J. 117 ; 
30 R. R. 765. — C.B., distinguished-. 

Newton v. Beck (1858) 27 L.' J. Ex. 272 : 3 
H. & N. 220 ; 4 Jur. (N.s.) 340 ; 6 W. R. 443. 
—EX. 

Newton v. Beck, approved and applied. 
Manners r. Mew (1885) 54 L. J. Cli. 909 ; 29 
Ch. 13. 725, 732; 53 L.T.S4. — NORTH, ,T. 

Wallwyn v. Lee (1S02) 9 Ves. 24 ; 7 R. R. 

1 42 . — L . C . , folio wed. 

Smith v. Chichester (1842) 2 Dr. & War. 
393 ; 4 Ir. Eq. R. 580 : 1 Con. & L. 48(5.— 
L.C., approved. 

Joyce v. JUe Moleyns (1846) 2 Jo. Eat. 374 ; 
8 Ir. Eq, R. 235. — SUGDEN, L.C. 

Smith v. Chichester, referred to. 

Newton r. Newton (col. 1893) : Stannard’s 
Estate, In re [1897] 1 lr. It. 415, 418. — ROSS, J. 

Joyce v. Be Moleyns, discussed. 

Wallwyn v. Lee, distinguished. 

Frazer r. .Jones (1848) 17 L. J. Ch. 353 : 12 
Jur. 443.— COTTENHAM, l.c. ; affirming with a 
variation 5 Hare 475.— W 1 GRAM, v.-C. 

Wallwyn v. Lee and Joyce v. Be Moleyns 

applied. And see post, col. 1893. 

Alt. -Gen. r. Wilkins (1853.) 22 L. .J. Ch. 830 : 
17 Beav. 285, 292 ; 17 J ur. 885 ; 1 W. R. 472. — M.li. 
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Joyce v. Be Moleyns (supra'), commented on. 

Frazer v. Tones (supra), disc mused. 

Stackhouse c. Jersey (1861) 30 L. J. Oh. 421 : 
1 J. & H. 721 : 7 Jur. (N.s.) 359 ; 4 L. T. 204 ; 
9 W. R. 453. — WOOD, v.-C. 

Frazer y. Jones, referred to. 

Thorpe r. Holdsworth (18 OS) L. R. 7 Eq. 139, 
147. — y.-c. (pout). 

Wallwyn y. Lee (col. 1892), explained. 

Phillips a Phillips (1861) 31 L. J. Oh. 321 ; 3 
Gif?. 200. — STUART, Y.-c. ; affirmed , 4 Do G. 
F. & J. 20S ; 8 Jur. (x.S.) 145 ; 5 L. T. G55 ; 10 
W. R. 236. — WESTBURY, L.C. 

Wallwyn v. Lee and Joyce v. Be Moleyns, 

considered. 

Newton r. Newton (1808) 38 L. J. Ch. 145 : 
L. R. 4 Ch. 143 ; 19 L. T. 588 : 17 W. R. 23S.— 
C.A. ; reversing 37 L. J. Ch. 705 ; L. R. 6 Eq. 
135. — ROM ILLY, M.R. 

[N.B. — The C. A. arrived at a different con- 
clusion on trie evidence, but approved the M.R.’s 
statement of the law.] 

HATH ERLEY, L.C. (for self aild SET/WYN, L.J.). 
— We think it right to observe that in Walhoyn 
v. Lee the sole object of the suit was the recovery 
of the title deeds ; and the Court there refused to 
give assistance against a purchaser for valuable 
consideration without notice. Lord Eldon referred 
to the principle that this Court will'll ot stir against 
a purchaser for valuable consideration without 
notice. There appears to us to be a material dis- 
tinction between such a case as Wallwyn v. Lee , 
and cases in which, either in consequence of 
the fund being in Court, as in Stackhouse v. 
Jersey ( Countess) {post), or, in consequence of 
the legal estate being outstanding in a trustee, 
and the beneficial interest being claimed by 
several adverse but equally innocent purchasers 
for value without notice, the Court is called upon 
to declare and does declare the right to the fund 
oi- estate in question. In such cases the Court is 
necessarily called upon to make, and does make, 
a decree against some one or more of such pur- 
chasers for value ; but as in the language of 
Lord St. Leonards in Smith v. Chichester, “ it is 
clearly sot tied that the right, to the estate confers 
the right to the possession of the title deeds,” 
such a decree would be obviously incomplete in 
a material particular if, while declaring the 
plaintiff to be absolutely entitled to the whole 
beneficial interest in the estate, it left the title 
deeds in the possession of one of the defendants, 
claiming to hold them under an adverse title 
which tiie same decree declared to have no valid 
■foundation. In Joyce v. Be Moleyns , Lord St. 
Leonards expressly states that the very point 
which he was then called upon to decide in that 
case had been decided in Wallwyn v. Lee, and in 
flic same judgment he mentions and recognises 
Smith v. Chichester (supra, col. 1892), to which 
we have already referred. — p. 150. 

Wallwyn v. Lee and Joyce v. Be Moleyns, 

folloired. 

Thorpe a Holdsworth (18(58) 3S L. J. Ch. 194 ; 
L. R.7 Eq. 139, 148 ; 1 7 W. R. 394.— GIPFARD, y.-c. 

Joyce v. Be Moleyns, discussed. 

. Heath a Crcalock (1873) L. R. IS Eq. 215, 
238 (supra, col. 1892). 

Wallwyn v. Lee and Joyce v. Be Moleyns, 

explained. 

Incl, Ooopc & Co. a Emmorson (1887) 12 


App. Cas. 300 ; 56 L. J. Ch. 989 : 5G L. T. 778 : 
3(5 W. R. 243.— H.L. (E.). 

earl of selborne. — The case of Walhoyn v. 
Lee, before Lord Eldon, was that of a plea 
(which was allowed) to relief as well as dis- 
covery ; and that of Joyce v. Be Moleyns, before 
Lord St. Leonards, was also one in which the 
defence (which prevailed) was to the whole suit. 
— p. 307. 

Stackhouse v. Jersey (Countess) (18(51) 30 
L. J. Ch. 421 ; 1 J. & H. 721 ; 7 Jur. (n.s.) 
359 ; 4 L. T. 204 ; 9 W. R. *1 53. — WOOD, V.-C. 
Bistint/nished , Layard r. Maud (18(57) 3(5 
L. J. Ch. 669 ; L. R. 4 Eq. 397, 405 ; 16 L. T. 
618 ; 15 W. R. 897.— malins, y.-c. ; referred to, 
Newton v. Newton (1868) 38 L. J. Cli. 145 ; 
L. R. 4 Ch. 143. — C.A. (supra, col. 1892) : Thorpe 
v. Holdsworth (supra) ; applied , Tabor r. 

Cunningham (1875) 24 W. R. 153. — HALL, Y.-C. ; 
Connolly r. Munster Bank (18S7) 19 L. R. 
Ir. 119.— CHATTERTON, V.-C. 

Layard v. Maud (1867) 36 L. J. Ch. 6(59 ; 
L. R. 4 Eq. 397 ; 16 L. T. 618 ; 15 W. R. 
897. — MALINS, V.-C.. explained. 

Thorpe a Holdsworth (1S68) 38 L. J. Ch. 194 ; 
L. R. 7 Eq. 139 ; 17 W. R. 394.— GIFFARD, V.-C. 
Layard v. Maud, confirmed. 

Hunter v. Walters (1870) L. R. 11 Eq. 292, 
31(5 (supra, col. 1892). 

Thorpe v. Holdsworth, referred to. 

Heath r. Crealock (1873) L. R. 18 Eq. 215, 
239 (supra, col. 1892). 

Layard v. Maud, referred' to. 

Spencer a Clarke (1878) 47 L. J. Oil. 692 ; 
9 Ch. D. 137, 142 ; 27 W. R. 133.— HALL, V.-C. 
Layard v. Maud, distinguished. 

Thorpe v. Holdsworth, referred to. 

Union Bank of London r. Kent (1888) 57 
57 L. J. Ch. 1022 ; 39 Ch. D. 238, 24(5.— C.A. 

Union Bank of London v. Kent, referred to. 
Sloane’s Estate, In re (1894) [1895] 1 lr. R. 
146,157. — monroe, J. ; Taylor v. Lorn! on and 
County Banking Co. (1901) 70 L. J. Ch. 477; 
[1901] 2 Ch. 231 ; 84 L. T. 397; 49 W. R. 
451. — C.A. ; Stevenson’s Estate, In re (1901) 
[1902] 1 lr. R. 23, 30. — MEREDITH, J. (reversed, 
C.A. ; walker, L.J. dissenting ; C.A. reversed, 
H.L. — See supra, col. 1892). 

Worthington v. Morgan (1849) 18 L. J, 
Ch. 233; 16 Sim. 547; 13 Jur. 31(5.— 
SHADWELL, v.-C., discussed. 

ITevvitt l\ Loosomore (1851) 21 L. J. Ch. (59 ; 

9 Hare 449; 15 Jur. 1097.— WIGRAM, V.-C.; 
Hunter a Walters (1870) L. R. 11 Eq. 292, 315 
(supra, col. 1892) ; Franklin r. Howes (1871) 24 
L. T. 348 ; 19 W. R. 581.— STUART, V.-C. 

Worthington v. Morgan, explained. 

Northern Counties of England Fire Insurance 
Co. a Whipp (1884) 2(5 Ch. D. 482 ; 53 L.‘ J. 
Ch. 629 ; 51 L. T. 806 ; 32 W. R. (526,— C.A. 

fry, L.J. — The question there was whether 
there was a purchase for value. — p. 485. 
Worthington v. Morgan, referred to. 

Oliver r. Hinton (1898) 68 L. J. Ch. 94. — 
ROMER, J. ; affirmed , 68 L. J. Oh. 583 ; [1899] 

2 Ch. 264, 2(59 ; 81 L. T. 212 ; 4S W. R. 3.-C.A. 

Buller v. Plunkett (1861) 30 L. J. Ch. 641 ; 

1 J. & H. 441 ; 7 Jur, (n.s.) 873 ; 4 L. T. 737 : 

9 W.R. 190.— WOOD, v.-c ., followed. 
Webster c. Webster (18(52) 31 L. J. Ch. 655 ; 
31 Beav. 393.— ROMILLY, m.r. 
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Buller v. Plunkett and Webster v. Webster, 

followed. 

Somerset v. Cox (1864) 38 L. J. Ch. 490 : 
33 Bear. 634, (>39 ; 10 Jur. (N.S.) 851 ; 10 L. T. 
1S1 ; 12 AV. II. r»90. — ROMTLLY, M.R. 

Buller v. Plunkett, explained and dis- 
tinguished. 

Marcliant v. Morton Down Sc Co. [1901] 2 

K. B. 829 (pout). 

Somerset y. Cox. 

lief ‘erred to , Boxburghe r. Cox (1 881 ) 50 L. J. 
Ch. 772 ; 17 Ch. 1). 520, 527 ; 45 L. T. 225 ; 30 
W. B. 74. — C.A. ; Cousins’ Trusts. In re (1886) 
55 L. J. Ch. 662 ; 31 Ch. D. 671, 675 ; 54 L. T. 
876 ; 34 W. B. 393. — CHITTY, j. ; applied, 
Blake r. ITalse (1892) S Times L. B. 789. — 

CHITTY, J. 

Addison v. Cox (1872) 42 L. J. Ch. 291 ; 

L. B. 8 Ch. 76 ; 2S L. T. 45 ; 21 W. B. 180. 
— SEL borne, L.C., not applied. 

Johnstone r. Cox (1S80) 50 L. J. Ch. 216 ; 
16 Ch. 1). 571, 575; 43 L. T. 690.— BACON, 
v.-c. (affirmed ax to priority , but varied ax to 
costs, (i 881) 19 Ch. JD. 17;' 45 L. T. 657; 30 
W. B. 114.— C.A.). 

Johnstone v. Cox (C.A.), distinguished on 
the question of costs. 

Butcher r. Pooler (1883) 52 L. J. Ch. 930 ; 
24 Ch. D. 273, 279 : 49 L. T. 573.— C.A. 

Johnstone v. Cox, explained and dis- 
tinguished. 

Marcliant r. Morton Down & Co. (1901) 
70 L. J. K. B. 820 ; [1901] 2 K. B. 829 ; 85 

L. T. 169. — CHANNELL, J. 

7. Tacking. 

Hearns v. Bantfe (1748) 3 Atk. 630. — L.C., 
followed. 

Adams v. Claxton (1S01) 6 Yes. 226; 5 B. B. 
263.— M.R. 

Hearns v. Bance, Adams v. Claxton'and Irby 
v. Irby (1855) 22 Beav. 217. — M.R., distin- 
guished. 

Pile V. Pile (1875) 23 W. B. 440.— HALL, v.-c. 

Barnett v. Weston (1800) 12 Yes. 130; 

8 B. B. 319. — M.R., referred to. 

Northern Counties, &c.. Insurance Co. v. Whipp 
(1884) 20 Ch. D. 482, 491 (supra, col. 1894). 

Belchier v. Butler (1760) 1 Eden 529. — l.k. ; 
a [firmed nom. Belchier v.Renforth (1764) : 

5 Bro. P. C. 292.— ill. (E.), followed. 
Bobinson «. Davison (177S) 1 Bro. C. C. (S3. — 
L.C. ; Peacock v. Burt (1834) 4 L. J. Ch. 33. — 

PKPYS, M.R. 

Belchier v. Renforth and Rohinsou y. 
Davison, referred to. 

Bussell Boad Purchase Moneys, In re (1S71) 
L. B. 12 Eq. 78, 85.— V.-C. (supra, col. 1892). 

Robinson y. Davison, referred to. 

Bailey r. Barnes (1893) 63 L. J. Oh. 73 ; [1894] 

1 Oh. 25 ; 7 B.' 9 ; 69 L. T. 542 ; 42 W. B. 66.— C.A. 

Spencer v. Pearson (1857) 24 Beav. 266. — 

M. R., applied. 

Ledbrook e. Passman (18S8) 57 L. J. Ch. 855 ; 
59 L. T. 306. — STIRLING, J. 

Gordon v. Graham (1716) 2 Eq. Gas. Abr. 
598, pi. 16 ; 7 Vin. Abr. 52, pi. 3.— L.C., 
questioned . I 

Blunden r. Desart (1 842) 2 Dr. & War. 405 : , 


5 Ir. Eq. B. 221 ; 2 Con. &; L. 111.— SUGDEN, l.C. ; 
Shaw r. Neale (1858) 27 L. J. QJi. 444 ; 6 H. L. 
Cas. 581 ; 4 Jur. (N.S.) 695 ; 6 W. B. 635.— H.L. (E.). 

Gordon v. Graham, overruled. 

Hopkinson v. Bolt (1861) 9 H. L. C. 514 ; 34 
L. J. Ch. 468 ; 5 L. T. 90 ; 9 AY. B. 900.— • 
H.L. (E.) ; CRANWORTH. L.C. dissenting \ affirming 
S. C. noni. Bolt v. Hopkinson (1859) 28 L. J. Ch. 
41 ; 3 De G. & J. 177.— L.C., and 25 Beav. 461 ; 

4 Jur. (n.s.) 919.— M.R. 

CAMPBELL, L.C. (after considering Gordon v. 
Graham at length). — A mistaken notion had got 
abroad that Gordon v. Graham had been expressly 
overruled by the H. L. in Shaw v. Neale [supra), 
the ratio decidendi there steering quite clear of 
this question. But I am of opinion that the 
doctrine supposed to have been laid down in 
Gordon v. Graham is not sound, and that it 
ought now to be overruled by your lordships. 
— p. 470. 

lord cranworth dissented. 

[The proposition overruled is a,? follows : — 

“ That a first mortgagee, with a mortgage cover- 
ing future advances, has priority, not only for 
what mny be due to him at the time of a second 
mortgage, but also for advances made by him 
after notice of such second mortgage.”] 

Gordon v. Graham. 

Not law, Menzies e. Liglitfoot (1871) L. B. 11 
Eq. 459, 4G4.-**-M.R. (post) ; referred to, Loudon 
and County Banking Co. r. Batcliffe (1881) 6 App. 
Cas. 722, 73S (post) ; held overruled, Bearden v. 
Provincial Bank of Ireland (post). 

Hopkinson v. Rolt, applied. 

Daun v. City of London Brewery Co. (1869) 
38 L. J. Ch. 454 ; L. B. 8 Eq. 155 ; 20 L. T. 601. 
—JAMES, V.-C. * 

Hopkinson v. Rolt and Daun v. City of 
London Brewery Co., applied. 

Menzies r. Lightfoot (1871) 40 L. J. Ch. 561 ; 
L. B. 11 Eq. 459, 465 ; 24 L. T. 695 ; 19 W. B. 
578.— ROMILLY, M.R. 

Hopkinson v. Rolt. 

Considered , Burgess r. Eve (1872) 41 L. J. Ch. 
515 ; L. B. 13 Eq. 450, 459 ; 20 L. T. 540 ; 20 
W. B. 311.— MALINS, V.-c.; referred io (on 
question, of costs), Anderson v. Morice (1876) 40 
L. J. O. P. 11 ; 1 App. Cas. 713, 750 ; 35 L. T. 
566 ; 25 AY. B. 14. — H.L. (e.) ; followed , London 
and Countv Banking Co. v. Batcliffe (1881) 51 
L. J. Ch. 28 ; 6 App. Cas. 722, 726 ; 45 L. T. 322 ; 
30 \V. B. 109.— H.L. (E.). 

Hopkinson v, Rolt and Daun v. City of 
London Brewery Co., applied. 

Bradford Banking Co. r. Briggs & Co. (1885) 
29 Ch. D. 149 ; 52 L. T. 643 ; 33 AY. B. 730.— 
FIELD, J. ; affirmed, (1886) 56 L. J. Ch. 364 ; 
12 App. Cas. 29 ; 56 L. T. 62 ; 35 AV. B. 521. — 
h.l. (e.) , See “ Company,” supra, vol. i., col. 536. 

[Head note . — The articles of association of a 
company provided that the company should have 
a first add permanent lien and charge, available 
at law and in equity, on every share, for all debts 
due from the shareholder to tlic company. A 
shareholder deposited the certificates of his shares 
with his bankers as security for the balance then 
due from him to them on his current account, 
and notice of the deposit was given to the com- 
pany : — Held, that Hopkinson v. Rolt applied, 
and’ that the company could not claim priority 
! over the bankers in respect of moneys which 
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became due from the shareholder to the company 
after notice oft the bankers’ advance, but. that 
the bankers were entitled to priority.] 

Hopkinson v. Holt (aupra), explained. 

O’Byrne’s Estate, In re (1885) 15 L. B. Ir. 
180, 878. — FLANAGAN, j. ; and C.A. 

Hopkinson v. Bolt, pri ncfpl e folloivrd. 

Union Bank of Scotland v. National Bank of 
Scotland (18815) 12 App. Cas. 53; 50 L. T. 208. 
— h.l. (SC.) ; rece rainy COURT OF SESSION. 

Hopkinson v. Holt, referred to. 

Government of Newfoundland v. Newfound- 
land By. (1888) 57 L. J. P. O. 35 ; 13 App. 
Gas. 199. 212 ; 58 L. T. 285.— P.C. 

Hopkinson v. Bolt and London and County 
Banking* Co. v. Eatcliffe, referred to. 

Parkinson v. Wakefield & Co. (1889)5 Times 
L. B. 502. — POLLOCK, B. and MAN 1ST Y, J. 

London and County Banking Co. v. Eatcliffe | 
(.s \uprn, eol. 1890), principle a<pplied. 

Glyn, MiKs & Go. v. East and West India Dock 
Go. (3,882) 52 L. .J. Q. P>. 110 ; 7 App. Gas. 591, | 
590 : 47 L. T. 309 ; 31 W. B. 201 ; 4 Asp. M. G. 

— i'-r- («■)• 

Hopkinson v. Eolt and O’Byrne’s Estate, In 

re (a op no), referred to. 

Keogh’s Estate, in re [1895] 1 Ir. It. 201. — 
MON HOE, J. 

Hopkinson v. Eolt and Daun v. City of 
London Brewery Co. (a open), referred to. 

Bearden r. Provincial Bank of Ireland [1890] 

1 ir. li. 532. — porter, M.li. ; affirmed, C.A. 

Hopkinson v. Eolt, doctrine applied [. 

West v. Williams (1898) 08 L. J. Gh. 127; 
[1899] 1 Gh. 132; 79 U T. 575 ; 47 W. 11. 308. 
—C.A. 

c el ITT Y, L.J. — Where the mortgagee is 
seeking to tack his advances made after 
notice of a subsequent incumbrance, is the 
principle of Hopkinson v. Holt excluded by the 
circumstance that the mortgagee lias entered 
into a covenant to make the advances/ In 
Jfopkinaon v. Holt there was no such covenant, 
and the subset pient advances which the mort- 
gagee was not allowed to tack were merely 
voluntary. In this respect the case before 
us differs, llophinaon v. Holt was considered 
by the II. L. in J trad ford Banfdny Co.y. Jtriyya 
(a opr a, col. 1890), and in Union Jtanh of 
Scotland' v, National Jtanh of Scotland (an pro). 
In Bradford Banking Co. v. Briyyn, a 
limited company had stipulated for a paramount 
lien on its shares for any moneys that, might 
become due from the shareholder. The bank, 
with notice of this agreement for a lien, made 
advances on shares. The shareholder subse- 
quently became indebted to the company, and 
the company claimed priority for these subse- 
quent debts incurred after notice given by the 
bank of their security ; and contended that, the 
bank, knowing the terms on which the shares 
were issued and taking with notice, could not set 
up their charge as against the company. This 
contention was negatived by the H. L. The 
principle on which these decisions are founded 
appears to me to be that a mortgagee cannot 
obtain a charge on property which is no longer 
the mortgagor’s to charge, and which the mort- 
gagee knows at the time he makes his further 
advance is no longer the property of the mort- 
gagor. No charge arises for a further advance 


until it is actually made. This principle is plain 
and simple, and based on natural, justice and Fair 
dealing. If this be the principle (which I think it 
is), the covenant, to make further advances creates 
no difficulty — and for this reason : the covenant is 
to make the further advance ou the security of 
the property, and, inasmuch as the mortgagor 
has by his own act deprived himself of the power 
to give the stipulated security, no action for 
damages would lie on the covenant. It is hardly 
necessary to add that no action lies for specific 
performance of any agreement to make a loan. 
— p. 132. 

Brace v. Marlborough (Duchess) (172S) 
2 P. Wins. 491 ; Mos. 50. — M.R., referred to. 

Knott, Ex parte (180(0 1 1 Ves. 609 ; 8 li. B. 
254. — L.c. ; White v. Peterborough (Bishop) 
(1821) Jacob 402 ; 19 K.B. 183. — M.n. 

Brace v. Marlborough (Duchess), applied. 

Peacock r. Burt (1834) 4 L. J. Gh. 33.— 
PEPYS, M.lt. 

Brace v. Marlborough (Duchess), explained. 

Tipping r. Power (1842) 11 L. J. Gh. 257 ; 
1 Hare 405 ; 6 Jur. 424. — WIG RAM, v.-c. 

Brace v. Marlborough (Duchess), referred to. 

Langtou r. Horton (1812) 11 L. J. Oil. 299 ; 1 
Hare 549 : 6 Jur. 910. — wifi ham, v.-c. ; Whit- 
worth r. Gaugain (1844) 13 L. J. Gh. 288; 3 
Hare 41<i. — v.-c. (affirmed, (1840) 15 L. J. Oil. 
433 : 1 Ph. 728 ; 10 Jur. 531.— L.C.). 

Brace v. Marlborough (Duchess) and Cator 
v. Cooley (1785) 1 Cox 182.— L.C., dix- 
tiny id ahed. 

Simmonds v. Pettit (1S44) S Jur. 209. — 

SHAD WELL, V.-C. 

Brace v. Marlborough (puchess), applied. 

Armstrong r. Storer (1851) 14 Beav. 535. — 
M.rt. ; Macrae r. Ellerton (1858) 27 L. .1. Oil. 777 ; 
4 Jur. (N.S.) 907 ; 0 W. B. 851. — STUART, V.-C. 

Brace v. Marlborough (Duchess), diaeusxcd. 

Beavan r. Oxford ( Earl) 25 L. J . Gh. 299 ; 0 
Do G. M. A G. 507, 518 ; 2 Jur. (N.S.) 121 ; 4 
W. li. 275. — L.c. and L.JJ. ; Phillips r. Phillips 
(1802) 31 L.J.Ch.321 : 4 De G.F. <fc J. 208, 210 ; 
8 .J ur. (N.S.) 145 ; 5 E. T. 055 ; 10 W. It. 230.— L.c. 

Brace v. Marlborough (Duchess), applied . 

Thorpe v. Holdsworth (1808) L. li. 7 E<j. 139, 
140 (aupra, eol. 1893). 

Brace v. Marlborough (Duchess), at ill 
hindiny. 

Jennings /*. Jordan (1881) 51 L. J. Gh. 129 : <> 
App. Gas. 698, 715. — H.L. (li) (poat, col. 3901). 

Brace v. Marlborough (Duchess), referred to. 

Atherlcy r. Barnett, (or Burnett) (1885) 52 
L. T. 730'; 33 W. It. 779.— PEARSON, J. 

Brace v. Marlborough (Duchess), folio wed. 

Bailey v. Barnes (1893) 03 L. J. Oh. 73; 
[1894] 1 Gh. 25, 30 ; 7 11. 9 ; 09 L. T. 542 ; 42 
W. E. 00.— C.A. 

Marsh v. Lee (1070) 1 Oh. Cas. 102; 2 
Ventr. 337, referred to. 

Tit-ley /*. Davies (1743) 2 Y. & 0. O. O. 399, n. ; 
15 Yin.' Abr. 447, pi. 20 ; 2 Eq. Gas. Abr. 004. — 
HARDWICK E, L.C. 

Marsh v. Lee, commented on but folio ami. 

Bristol (Earl) v. Hungerford (1 705) 2 Vein. 
524. — L.K., approved. 

Worth}/ v. Birkhead (1754) 2 Ves. sen. 571. — 
HARDWICKE, L.C. 
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Marsh v. lee. approved and .applied. 

Peacock r. Burl (1834) 4 L. J. Ch. 33. — 
L»EPYS, m.r. 

Marsh v. lee, still binding. 

Wortley v. Birkhead {supra), referred to. 

Jennings v. Jordan (188]) 51 L. J. Ch. 121) ; 0 
App. Oas. 008, 7 14. — ill. (E.) (j)ost, col. 1904). 

Marsh v. Lee, referred- to. 

Atherley r. Barnett (supra, col. 1898). 

Mocatta v. Murgatroyd (1717) 1 P. Wins. 
80S. — L.C., referred to. 

Beckett r. Cordley (.1784) 1 Bro. C. C. 353.— 
elbon, L.c. ; Plumb v. Fluitt (1791) 2 Anstr. 
432, 440. — C.P. 

Greswold v. Marsham (1085) 2 Oh. Oas. 170. 
— L.c. : and Mocatta v. Murgatroyd, 

appro red. 

Toulmin r. Steere (1817) 3 Meriv. 210, 224 ; 
17 B. R. 07.— GRANT, M.R. 

Mocatta v. Murgatroyd, observed on. and 
limited. 

Stevens r. Mid-Hants Rv. (1,873) 42 L. J. Oil. 
094 : L. E. 8 Ch. 1064, 1009 (post, col. 1900). 

G-reswold v. Marsham. commented on. 

Gokuldoss Gopaldoss r. Bambux Seocliand 
(1884) L. B. 11 Ind. App. 120, 130.— 1>.C. ( post, 
col. 1900). 

Greswold v. Marsham and Mocatta v. Mur- 
gatroyd, referred to. 

Adams r. Angell (1870) 5 Ch. B. 034, 041. — 
HALL, V.-C. (post, col, 1 900). 

Toulmin v. Steere (supra), commented on. 

Gregg r. Arrott (1835) LI. & G. 247. — sugden, 
l.c. ; Nixon r. Hamilton (1838) 1 It. Eq.K. 40. — 
l.c. ; Watts r. Symes (1851) 21 L. J. Ch. 713; 1 
He G. M. & G. 240 ; l7> Jur. 114. — L.JJ. (reversing 
1 0 Sim. 040 ; 13 Jur. 245.— shad WELL, v.-c.). 

Watts v. Symes. 

Applied, Neve r. Pennell (1S03) 33 L. J. Ch. 
19 : 2 II. & M. 170 (supra, col. 1891) ; referred 
to, Adams r. Angell (supra) ; Gokuldoss Gopal- 
doss r. Bambux Seocliand [supra). 

Toulmin v. Steere and Parry v. Wright 
(1823) 1 Sim. & S. 369 ; 0 L. J. (o.s) Oh. 
174 ; 24 B. B, 191. — LEACH, V.-C. : 
affirmed , (1S2S) 5 Buss. 142. — LYND- 
HUttST, L.C., distinguished. 

Squire r. Ford (1851) 20 Jj. ,1. Ch. 308 ; 9 
Hare 47, 00 ; 15 Jur. 019. — turner, v.-c. 

Toulmin v. Steere and Parry v. Wright, 
considered anal not applied. 

Mackenzie v. Gordon (1839) 0 Cl, & F. 875. 
— rt.L. (sc.), applied. 

Walcott r. Gordon (1S52) 3 Ir. Ch. B. 1.— 
BRADY, L.C. 

Parry v. Wright. 

Limited, Stevens r. Mid-Hants By. (post) ; 
referred to, Adams r. Angell ( post) ; dis- 
tinguished, Howard’s Estate, In re (post, 
col. 1901). 

Toulmin v. Steere, distinguished. 

Otter «r. Vans (Lord) (1850) 26 L. J. Ch. 128 ; 
G He G. M. & G. 038 : 3 Jur. (n.s.) 109 ; 5 
W. B. 188.— CRANWORTH, L.C..; affirming 25 
L. J. Ch. 734 ; 2 K. & J. 050.— WOOD, v.-c. 

Otter v. Vaux (Lord) ; referred to, Adams v. 
Angel ( post) ; principle not applied, Cork Harbour 
Hocks Co., In re (post, col. 1900) ; distinguished, 


Howard’s Estate, Tn re ( post. col. 1901) : dis- 
cussed, TIassard v. Fowler (post, e*>]. 19UJ). 

Toulmin v. Steere (supra), referred to. 

Vane r. Vane (1872) L. B. 8 Ch. 392, n.; 27 
L. T. 534 ; 21 W. B. 00. — MALINS, v.-c. ; affirmed , 
(1873) 42 L. J. Ch. 299 ; L. B. 8 Ch. 383 ; 28 
L. T. 320 ; 21 W. 11. 252.— L.JJ. 

Toulmin v. Steere, commented on. 

Anderson v. Pignet (1872) 42 L. J. Oh. 310; 
L. E. 8 Oil. 180 ; 27 L. T. 740 ; 21 W. B. 150.— 
L.c-. and L.JJ.; O’ Lough! in v. Fitzgerald (1873) 
Ir. It. 7 Eq. 483 . — chatterton, v.-C. 

Toulmin v. Steere, observed on and- limited. 

Stevens /•. Mid-Hants By. (1873) 42 L. J. Ch. 
094 ; L. B. 8 Ch. 1064, 1009 ; 29 L. T. 318 ; 21 
W. B. 858. — james and mellish, l.j j. 

Toulmin v. Steere. applied. 

Gregg v. Arrott (supra, col. 1899). Squire v. 

Ford (su-pra, col. 1899), and Anderson v. 

Pignet (supra), referred, to. 

Adams v. Angell (1870) 40 L. J? Ch. 54 ; 5 
Ch. D. 034, 041 ; 25 W. B. 139. — HALL, V.-C. 
{affirmed C.A., post ) . 

Toulmin v. Steere. limited. 

Adams r. Angell (1877) 5 Ch. D. 634; 40’ 
L. J. Ch. 352 ; 36 L. T. 334.— c.A. 

jess el, M.R. — As the present case is dis- 
tinguishable frpm Toulmin v. Steere it is not 
necessary for us to consider whether that case is 
or is not binding on the C. A. The V.-C. rightly 
considered that it was binding upon him as a 
judge of first instance, and it ought perhaps to bo 
held that it is binding on the C. A., and that only 
the H. L. has power to overrule it. On that point 
I will give no opinion. 4 ssimi:iju g it, however, to 
be binding upon us, it amounts to no more than 
this, that in the case of a purchase from the owner 
of an equity of redemption, in which the pur- 
chase-money is partly applied in paying off 
incumbrances, the purchaser with notice, whether 
actual or constructive, of other incumbrances is 
not, in the absence of any contemporaneous 
expression of intention, entitled as against the 
other incumbrancers, of whose securities he has 
notice, to say afterwards that the incumbrances 
so paid off are not extinguished. It does not go 
beyond that, and there are several authorities 
which say that this doctrine is not to be carried 
further. — p. 045. 

Adams v. Angell, applied. 

Mohesh Lai r. Mohunt Bawan Has (1883) 
L. B. 10 Ind. App. 02, 70. — p.c. 

Toulmin v. Steere, not applied. 

Adams v. Angell, referred to. 

Gokuldoss Gopaldoss r. Bambux Seochand 
(1884) L. B. 11 Ind. App. 126, 131.— P.C. 

Mohesh Law v. Mohunt Bawan Das and 
Gokuldoss Gopaldoss v. Bambux Seochand, 

followed. 

Dinobund.hu Shaw Ghowdhry v. Jogmava Hasi 
(1901) L. R. 29 Ind. App. 9, 10.— P.C. 

Toulmin v. Steere, prbieiple not applied. 

Cork Harbour Docks Co., In re (1885) 17 
L. B. Ir. 515.— c.A. ; reversing FLANAGAN, J. ; 
Navan and Kingseourt By., In re (1885) 17 
L. R. Ir. 398, 41 9. — C.A. FITZGIBBON and BARRY. 
L.JJ. dissenting ; affirming chatterton, v.-c. 

Adams v. Angell (supra), referred to. 

Pride, In re, Shaekell v. Colnett (1891) 01 
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L. J. Oh. 9; [1891] 2 Oh. 135 : 6 4 L. T. 768 ; 
39 W. E. 471 .-w-ST 1 RL IN Gr , J. 

Toulmin v. Steere (supra), distinguished. 

Adams y. Angell (suprai), referred to. 
Howard's Estate, In re (1892) 29 L. B. Ir. 
260. — ’MON HOE, J. ; affirmed. C.A. 

Toulmin v. Steere, discussed. 

Hnssard v. Fowler (1892) 32 L. B. Ir. 49.— 
Q.B.D. 

Adams v. Angell, followed, 

Toulmin y. Steere, distinguished. 

Thorne r. Cann (1894) 64 L. J. Ch. 1 ; [1895] 
A. 0. 11 ; 11 B. 67 ; 71 L. T. 852.— H.L. (E.). 

Adams v. Angell, referred to. 

Toulmin y. Steere, distinguished. 

Liquidation Estates Purchase Co. r. Willoughby 
(1898) 67 L. J. Ch. 251 ; [1898] A. C. 821, 333 ; 
78 L. T. 329.— H.L. (E.) ; reversing (1896) 65 
L. J. Ch. 486 ; [1896] 1 Ch. 726 ; 74 L. T. 228 ; 
44 W. li. 612. — C.A. KAY, L.J. dissenting. 

lord Hiy.isCHELL. — The L.JJ. thought that 
the intention of the parties to extinguish Norton’s 
interest was to be found in the terms of the deed 
and the circumstances under which it was 
executed, and they rested their decision on the 
law laid down by Sir Gr. Jewel, M.B. in Adams v. 
Angell. In that case the learned judge stated 
the effect of the doctrine originally enunciated in 
Toulmin v. Steere.) that where the purchaser of an 
estate pays off an incumbrance upon it, the 
incumbrance paid off is merged unless the con- 
trary intention appears, and he pointed out its 
application in the case of an owner in fee or in 
tail, or of a purchaser. It is to be observed that 
the doctrine referred to is founded on the 
principle of merger. The assignment of an 
incumbrance to an owner or purchaser of an 
estate does not transfer any new estate, it only 
frees from the incumbrance an estate already 
vested in him, or about to be vested in him by 
conveyance. As Sir G. Jesscl points out, the 
assignment to a purchaser of an estate, of an 
equitable charge upon it, really passes nothing. 
It may nevertheless he treated as remaining on 
foot for the purpose of protecting the purchaser 
against, mesne incumbrances. In view of the 
nature of the interests assigned by Norton and 
Lord Windsor respectively, to which I have 
called attention, T fit id it difficult to understand 
how the doctrine of merger, on which Toulmin v. 
Steere rested, can have any application in the 
present case. — p. 257. 

Thorne v. Cann (svyrra), referred, to. 

Godlcy's Estate, In re (1895) [1896] 1 Ir. B. 45, 
50. — madden, J. ; Thcllusson r. Liddard (1900) 
69 L. J. Oh. 673 ; [1900] 2 Ch. 635, 643 ; 82 L. T. 
753 j 49 W. li. 10. — STIRLING-, J. 

Thorne v. Cann, applied. 

Capital and Counties Bank v. Rhodes (1902) 
71 L. J. Ch. 573 ; 87 L. T. 17.— KEKEWICH, J. 
and (1903) 72 L. J. Oh. 336 ; [1903] 1 Ch. 631, 
651 ; 88 L. T. 255 ; 51 W. R. 470.— C.A. ; reversing 
KEKEWICH, J. 

8. Consolidation. 

Rope v. Onslow (1692) 2 Vern. 286. — M.R., 
not applied. 

King, Ex parte (1750) 1 Atk. 300. — L.c. 

Rope v. Onslow, explained. 

Jones v. Smith (1794) 2 Yes. 372. — m.r. ; 
rarer sod, 2 Yes. 3 SO, n. — H.L. 


King, Ex parte (supra), di&evsml. 

Mills v. Jennings (1S80) 49 L. J. Ch. 209 ; 13 
Ch. I). 639, 646.— C.A. (jwst, col. 1904). 

Rope v. Onslow, King, Ex parte, Willie v. 
Lugg (1761) 2 Eden 78. — L.c. ; Jones v. 
Smith and Ireson v. Denn (1796) 2 Cox 
425 ; 2 U. II. 97.— M.E., discussed. 

Jennings v. Jordan (1881) 51 L. J. Ch. 129 ; 6 
App. Cas. 698, 715. — H.L. (E.) (post, col. 1904). 

Bovey v. Skipwith (1671) 1 Ch. Cas. 201. 

Followed , Yint v. Padgett (1859) 28 L. J. Ch. 
21 ; 2 De G. & J. 611 ; 4 Jur. (n.s.) 1122 ; 6 
W. R. 641. — L.JJ. ; explained, Pledge c. White 
(1S96) 65 L. J. Ch. 449 ; [1896] A. C. 187.— 
H.L. (E.) (post, col. 1906). 

Titley v. Davies (1743) 2 Y. & C. C. C. 
399, n. ; 15 Yin. Abr. 447, pi. 20 ; 2 Eq. 
Gas. Abr. 604. — L.c., discussed. 

Bugden r. Bignold (1843) 2 Y. k C. C. C. 377. 
— Y.-C. ; Vint v>. Padgett (supra). 

Titley v. Davies, followed. 

Vint v. Radgett (supra) and Tassell v. Smith 
(1859) 27 L. J. Ch. 694 ; 2 Do G. k J. 713 ; 
4 Jur. (N.S.) 1090 ; 6 W. li. 803. — L.JJ., 
refer red to. And sec post, col. 1903. 

White v. Hillacre (1839) 8 L. J. Ex. 65 ; 
3 Y. & C. 597.— ALDERSON, B. (and see 
cols. 1904, 1905) ; and Edwards v. Martin 
(1858) 28 L. J. Ch. 49 ; 4 Jur. (N.S.) 3044 ; 7 
W. R. 30.— KINDERS LEY, V.-C., observed on. 

Bcevor r. Luck, Beevor v. Lawson (1867), L. R. 
4 Eq. 537 ; 36 L. J. Ch. 865 ; 15 W. li. 1221. 

wood, v.-c. — The case of White v. Hillacre is 
no doubt one of some complexity ; but the report 
of the judgment in that case, is not given in such 
a manner as to show upon what the learned judge 
rested his decision. . . . There the mortgagor of 
one property devised the equity of redemption to 
A., and A. having another estate of his own, mort- 
gaged that estate to B., who afterwards got the 
two estates united — that is not an authority which 
can be relied on for the distinction attempted to 
be made by Mr. Amphlett (p. 545). . . . The ques- 
tion as to purchasers has not been so common ; 
but in this case, where the equity of redemption 
has been split into three or four portions by 
different conveyances, the decision in Title g v. 
Darios is a clear authority. Titley, the purchaser, 
was there let in before Davies, who was a subse- 
quent mortgagee of the same equity of redemp- 
tion, and successive redemptions were decreed. 
Edwards v. Martin occasioned me some difficulty, 
because in that instance there were several pur- 
chasers of the equity of redemption, and one 
decree of foreclosure was made against Ihcm nil, 
leaving them to come in at Chambers ami apply 
with respect to their rights. Mr. Loach lias 
searched for the decrees in both these cases. 
That of Titley v. Darien he finds corresponds 
with the report. In Edwards v. Martin, Titley 
v. Davies was not cited. Mr. Loach says that he 
has no doubt the decree in Edwards v. Martin 
was penned by the V.-C. himself ; and it has 
considerable weight in that respect. But then 
the V.-C. had not Titley v. Davies before him. 
Mr. Leach says he remembers the case, and 
made a note at the time, that the decree did not 
fully declare the rights of the parties, but left it 
to them to work out their rights in Chambers. 
— p. 549. And see post, cols. 1904, 1905. 
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Titley v. Davies {supra), explained. 

• Wellesley r. Momington (Lord) (1869) 17 
W. R. 355. — HATHERLEY, L.C. 

Titley v. Davies, discussed and approved. 

Jennings v. Jordan (1S81) 51 L. J. Ch. 129 ; 6 
App. Cas. 698, 702.— h.l. (E.) (post, col. 1904). 

Titley v. Davies, distinguished . 

Pledge ■ v . White (1896) 05 L. J. Oh. 449; 
[1896] A. C. 187, 194.— H.L. (E.) {post, col. 1900). 

Vint v. Padgett {supra, col. 1902). 

Applied . Tennant v. Trenchard (1868) L. E. 
4 Oh. 540 ii. — giffabd, v.-c. (varied, (1869) 3S 
L. J. Ch. 169 ; L. E. 4 Oh. 537 ; 20 L. T. 856.— 
L.C.) ; explained, Wellesley r. Momington (Lord) 
{mpra); Baker r. 1 Gray (1875) 1 Oh. D. 491 ; 
( post, col. 1904) ; dinting wished, Harter v. Col- 
man (1882) 19 Ch. D.' 030 {post. col. 1905); 
doubted, Minter v. Carr [1894] 3 Ch. 498. — C.A. 
{post, col. 1905) ; followed, Pledge v. Carr [1894] 
2 Ch. 328. — ROMER, J. ( post, col. 1 905) ; approved, 
Pledge -r. White [1896] A. C. 187, 192.— h.l. (e.) 
{post, coL 1906). 

Tassell v. Smith {supra, col. 1902). 

Explained, Baker r. Gray (1875) 1 Oh. D. 491 
( post) ; not followed , Mills r. Jennings (1880) 13 
Ch. D. 639 (post, col. 1904) ; overruled, Jennings 
r. Jordan (1881) 6 App. Cas. 698 {post, col. 1904). 

Edwards v. Martin {supra, col. 1902), 
followed . . 

Bartlett v. Eees (1871) 40 L. J. Ch. 599 : L. E. 
12 Eq. 395 ; 25 L. T. 373; 19 W. E. 1040.— 
ROMILLY, jvx.e. 

Selby v. Pomfret (1S61) 30 L. J. Oh. 770 ; 
1 J. & H. 330.— wood, v.-c. ; affirmed, 3 
De G. F. & J. 595 : 7 Jur. (N.s.) 835 ; 4 
L. T. 314 ; 9JW. E. 398, 583.— CAMPBELL, 
L.C., explained. 

Cummins r. Fletcher (1880) 14 Ch. D. 699 ; 
49 L. J. Ch. 117, 563 ; 42 L. T. 859 ; 28 W. E. 
272, 772. — C.A. ; reversing (1879) 41 L. T. 546. 
—HALL, V.-C. 

James, L.J. — It. seems to me that where a man 
has a legal right in property A., and an equity of 
redemption in property B. which is an insufficient 
security, and lias no occasion, and never will 
have any occasion, to come to a Court of equity 
with respect to property A., the fact of the two 
properties being subject to two mortgages gives 
the Court no more power to take from him pro- 
perty A., than it lias to take any other property 
belonging to him, for the purpose of satisfying 
the debt for which there is insufficient security. 
To suppose that that is what was laid down by 
Wood, V.-C., in Selhg v. Pomfret, seems to me 
really to deal unfairly, if 1 may say so, with the 
language of the judge. The language of a judge 
is always to be construed with reference to the 
facts of the case before him. In that case, the 
learned judge was dealing with a case in which 
two estates had been reduced to the position of 
equities of redemption, and as the two estates 
had been reduced to the position of equities of 
redemption, the Court was right in saying that 
they must be consolidated. When a property is 
reduced to an equity of redemption, all the rights 
arising from that position follow ; and the ground 
of the decision in Selhg v. Pomfret was that the 
two properties at the time when the right of 
consolidation was supposed to have arisen had 
been reduced to the position of mere equities of 
redemption, having only an existence in the 
Court of Chancery. — p. 709. 

O.C. 


Selby v. Pomfret, referred to. 

Baggett, In re, Williams, Ear parte (1880) 50 
L. J. Ch. 187 ; 16 Ch. D. 117, 120; 44 L. T. 
4 : 29 W. R. 314.— C.A. ; Pledge r. White [1896] 
A. C. 187, 194.— H.L. (E.) {post, col. 1906). 

Cummins v. Fletcher {supra'), referred to. 

Harter v. Colman (1882) 19 Ch. 1). 630 {post, 
col, 1905). 

Baggett, In re, Williams, Ex parte, applied. 

Banner r. Berridge (1881) 50 L. J. Ch. 630 ; IS 
Ch. D. 254, 278 : 44 L. T. 680 ; 29 W. E. 844 ; 
4 Asp. M. C. 420. — kay, J. ; Gregson, In re, 
Christison v. Bolam (18S7) 57 L. J. Ch. 221 ; 36 
Ch. 1). 223 ; 57 L. T. 250 ; 35 W. E. 803.— 
NORTH, J. 

Beevor v. Luck {supra, col. 1902). 

Referred to, Wellesley r. Momington (Lord) 
(1869) 17 W. E. 355. — L.C. ; followed , Loveday v. 
Chapman (1875) 32 L. T. 689. — HALL, v.-c. 

Beevor v. Luck, referred to. 

Baker v. Gray (1875) 45 L. J. Ch.465 ; 1 Ch. D. 
491 ; 33 L. T. 721 ; 24 W. ll. 171.— HALL, V.-C. 

I Baker v. Gray, referred to. 

Beevor v. Luck, distinguished. 

Mills v. Jennings (1880) 49 L. J. Ch. 209 ; 13 
Ch. D. 639, 64S ; 42 L. T. 169 ; 28 W. E. 549.— C.A. 

Beevor v. Luck, questioned. 

Cummins r m . Fletcher (18S0) 14 Ch. D. 699 
{siqjra, col. 1903). 

Mills v. Jennings {supra), distinguished. 

Anderson v . City Permanent Benefit Building 
Society (18S1) 44 L. T. 641. 

kay, J. — 1 think it does follow from that case 
{Mills v. Jennings), that the society have here 
no right to consolidate derived from the ordinary 
rule of equity, but the mortgage in this case 
contained a covenant to observe all the rules of 
the society. [His lordship read rule 31.] That 
rule expressly gives the society power to consoli- 
date in every case, and the effect of the covenant 
is the same as if the words of the rule were 
repeated in the mortgage, atfow, it appears that 
Andrews, if he did not, as was alleged, but 
denied actually, prepare this mortgage, at least 
acted as Fraser’s [the mortgagor’s] solicitor in 
the matter, and witnessed the execution of the 
mortgagor. It is clear, therefore, that he had 
notice of its contents. Andrews therefore took 
his mortgage with notice of this express cove- 
nant, that the society should have the right to 
consolidate. That fact seems to take the case 
out or the rule established by Mills v. Jennings. 
— p, 642. 

Beevor v. Luck {supra), commented on. 

White v. Hillacre {supra, col. 1902), ap- 
proved. 

Baker v. Gray {supra), distinguished. 

Mills v. Jennings, affirmed. 

Jennings r. Jordan (1881) 6 App. Cas. 698 ; 51 
L. J. Ch. 129 ; 45 L. T. 593 ; 30 W. E. 369.— 
H.L. (E.). 

SELBORNE, L.C. — I cannot regard Tassell v. 
Smith (col. 1902) as an authority which ought to 
be followed on this occasion, great as was the 
eminence of the judges who decided it (p. 702). 

. . . The case of Balter v. Gray ... in which 
the decree provided for consolidation against one 
of the defendants, and refused it as against the 
others, was different from the present. There 
the right to consolidate was claimed by the mort- 
gagee, who was plaintiff in the suit, against all 
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the defendants. It is clear that, in such a case, 
the decree might? be, and ought to be. so made 
as to give the plaintiff what lie was entitled to 
against, each defendant. — p. 707. 

loud BLACKBURN. — And though I cannot 
doubt that the L.JJ. thought that the rule on 
which they act ed in Tassefl v. Sm ith was already 
established, and though it is reasonable to suppose 
that two judges who had such long anil great 
experience in Courts of equity had grounds for 
so thinking, yet the discussion at your lordships’ 
bar has convinced me that they made a mistake 
(p. 71 r>). [His lordship dealt with the earlier 
cases and continued :] Notwithstanding the 
observations of Lord Hatherley in Peer or v. 
Lueh, 1 must own that Aldcrson, B.’s judgment 
[in White v. Hillaare ] has an appearance at 
least of good sense, and of furthering justice, or 
perhaps I should say of refusing to further 
injustice, that to my mind is very persuasive. — 
p.*718. LORD WATSON concurred. 

White v. Hillacre, approved and followed. 
Jennings v. Jordan (supra), observed on.. 
Beevor v. Luck, disapproved and- not fol- 
lowed ’. 

Mills v. Jennings (col. 1S)04), referred to. 
Harter r. Column (1883) 51 L. J. Ch. 181 ; 19 
Oh. .1). 630 ; 46 L. T. 154 ; 30 W. ft. 484.— FRY, J. 

Beevor v. Luck. * 

Considered, Lewis r. Aberdare and Plymouth 
Co. (1884) 53 L. J. Cli. 741 ; 51) L. T. 451.— 
KAY, J. ; commented on, Pledge r. White [1806] 
A. O. 187, 195 ( post ); disapproved, ltiley r. 
Hall (1898) 79 L. T.24 1. — STIRLING-. J. 

White v. Hillacre. 

Distinguished, Pledge rC Carr [1894] 2 Ch. 328 
( post) : referred to, Pledge r. White [1896] A. C. 
187, 195 (post). 

Jennings v. Jordan (supra), distinguished. 
Atherley v. Barnett (or Burnett) (1885) 52 L. T. 
736 ; 33 W, ft. 779. — PEARSON, J. 

Mills v. Jennings, Jennings v. Jordan, and 
Harter v. Colman (supra), referred to. 
Mutual Life Assurance Society r. Langley 
(1886) 32 Oh. D. 460. 470 ; 54 L. T. 326.— C.A. 
COTTON, 130 WEN and PRY, L.J.T. 

I 

Jennings v. Jordan and Hartelr v. Colman, 

applied. 

Bird r. Wenn (1886) 55 L. J. Ch. 722 ; 33 Cli. 
D. 215, 218; 54 L. T. 933; 34 W. ft. §52.— 
ST1RLINO, J. 

Jennings v. Jordan, referred to. 

Griffiths v. Pound (1890) 59 L. J. Ch. 522 : 
45 Ch. D. 553, 560. — STIRLING, j. 

Harter v. Colman, approved and applied. 
Mintcr v. Carr [1894] 2 Ch. 321 ; 42 W. 11. 

61 9. — romkr, »T. ; affirmed, (1894) 63 L. J. Ch. 
705 ; [1894] 3 Cli. 498 ; 7 ft. 558 ; 71 L. T. 526. 
— C.A. 

Jennings v. Jordan, and Harter v, Colman, 

distinguished. 

Xweedaie v. Tweedale (1857) 23 Beav. 341 . — 
M.E., folio iced. 

Pledge v. Carr (1891) 63 L. J. Ch. 651 ; [1894] 
2 Ch. 328 ; 8 ft. 253 ; 70 L. T. 586 ; 42 W. ft. 

620. — ROMER, J. ; affirmed, 64 L. J. Ch. 51 ; 
[1895] 1 Ch. 51 ; 8 ft. 25 5, n. ; 71 L. T. 598 ; 
43 W. ft. 50, — C.A. 


Jennings v. Jordan, form suggested by 
Lord Helborne followed. 

Biddulph r. Billitev Street Offices Co. (1895) 
13 ft. 572 ; 72 L. T. 834 .— south, j. 

Tweedale v. Tweedale, approved. 

Jennings v. Jordan, dint ha/ ui shed. 

Harter v. Colman, referred to. 

Pledge v. Carr (supra), affirmed. 

Pledge v. White (1896) 65 L. J. Cli. 449 ; 
[1896]' A. C. 187 ; 74 L. T. 323 ; 44 W. ft. 589.— 
H.L. (E.). 

LORD davey. — ftomer, J. . . . and the U. A. 
held that the case was governed by the deci- 
sion ... in Vint v. Padgett (col. 1902), which 
it was not competent for them to question, 
and accordingly decided in favour of the respon- 
dents. If Vint v. Padgett had been an isolated 
decision on a new point, then, not withstam ling 
the eminence of the learned judges who were 
parties to the decision, it may be that your 
lordships would probably be disposed to express 
your dissent from it . . . But it is obvious 
that the learned judges did not conceive them- 
selves to be laying down new law. Knight 
Bruce, L.J. said that a long course and scries 
of authorities binding on the Court precluded 
the possibility of their thinking that there 
was in the case more than one arguable ques- 
tion, if any — nameiy, as to the materiality 
of notice of a second mortgage to a transferee 
of prior mortgages — and Turner, L.J. said it 
was impossible to distinguish the case from 
JBoveg v. Skipwith (supra, col. 1902) — a case 
decided in the reign of Charles 11., to which I 
will presently refer — on any other ground than 
as to notice being material. In Tweedale v. 
Tweedale, decided in 1857, the year before Vint 
v. Padgett, the union of two mortgages made to 
different mortgagees took place after the assign- 
ment of the equity of redemption of both mort- 
gaged properties. Lord ftomilly held that the 
assignee could only , stand in the position of the 
mortgagor, and be entitled to his rights only ; 
and if the mortgagor could not have redeems 1 
one property without the other, the assignee 
stood in no better or more favourable position, 
and was not entitled to redeem one without 
redeeming the other. Indeed, the contrary 
seems from the report to have been scarcely 
argued in that case . . . The old case of JJoreg 
v. Ship with, referred to by Turner, L. J., was 'a, 
combined case of tacking (in the strict technical 
sense) and consolidation. There was — first, a 
mortgage with conveyance of the legal estate in 
two properties ; secondly, an assignment of the 
equity of redemption in the two properties to a 
second mortgagee; thirdly, a third mortgage of 
one of the properties only without notice of the 
second mortgage. The third mortgagee bought 
and took a transfer of the ii rst legal mortgage. 1 1 
was held — first, that he might tack his equitable 
third mortgage to the first mortgage, so as to 
gain priority over the second mortgagee ; and, 
secondly, that, having done so, he might consoli- 
date liis third mortgage (which was oh one estate 
only) with the first mortgage on both estates and 
hold the two estates as against the second mort- 
gagee until all that was due to him on both 
securities should be satisfied. Tilley v. Paries 
(supra, col. 1902), before Lord Hardwicke, may bo 
distinguished on the ground that Tilley, the 
second equitable mortgagee of one of the estates, 
had before the assignment of the equity of 
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redemption in another estate to Peyton acquired 
a right to redeem Shepheard, the first mortgagee 
on both estates, and thereby consolidate the two 
mortgages. It is not, therefore, in my opinion, 
a direct authority on the present case, in which 
the consolidation has taken place by purchase 
and transfer, and not by the exercise of an 
existing right to redeem. Tn Selby v. Pom fret 
(.supra, cof. 1003) . . . although the Lord Chan- 
cellor [Lord Campbell] uses the word “ tack,” it 
is apparent from the facts of t he case which he 
was dealing with that he meaut tacking in the 
sense of consolidation. The case of Selby v. Pom- 
fret may, no doubt, be distinguished from the 
present one on the ground that the assignment of 
the equity of redemption was by operation of 
law ; but if there was no existing right of con- 
solidation at the date of the bankruptcy the dis- 
tinction seems to me to be unsubstantial, because 
the assignees of the bankrupt take his property 
subject only to existing equities. The statutory 
jus tertii, of the creditors may be considered as 
'entitled to more consideration. In Beer or v. 
Lack (col. 1 002) Lord Hathcrley held that a mort- 
gagee of one property might, as against the 
assignee of the equity of redemption of another 
property, consolidate with his mortgage a mort- 
gage from the same mortgagor on that other pro- 
perty of which he had taken a transfer after the 
date of the assignment of the equity of redemption 
of the second property only, overruling Wh itc v. 
Hillaere. The extent to which the right of con- 
solidation was carried in this case was criticised 
by Lord Sclborne in this House in Jennings y. 
Jordan, and so far as it held that mortgages on 
two properties could be consolidated against the 
assignee of the equity of redemption of one pro- 
perty only, wlie-we the union of the two mort- 
gages did not take place until after the separa- 
tion of the equities of redemption, B error v. Luck 
must be held to be overruled. It was so con- 
sidered by Fry, J. in Harter v. Caiman. This 
case is free from any such difficulty. At the 
time when redemption is sought all the mort- 
gages are presently redeemable by the same 
person. Pledge, the plaintiff in the action, 
became by one transaction the assignee of the 
entire equity of redemption of all the mortgages, 
. . . The actual point decided in Jennings v. 
Jordan was that a mortgagee could not as 
against the assignee of an equity of redemption 
of oue property consolidate with his original 
mortgage a mortgage on another property created 
by the same mortgagor after the assignment of 
the equity of redemption. The contrary had 
been maintained by the plaintiff on what was 
probably a misunderstanding of Tassell v. Smith 
(col. 10*02). . . . Lord Selborne expressed him- 
self in the following words : “ . . . I have 
much more difficulty in following or satis- 
factorily explaining the principle of some other 
authorities, such as Beeror v. Luck, which 
have held (contrary to the decision of Alder- 
son, B. in White v. Ilillacrej that a mortgagee's 
right to consolidate as against the purchaser 
of the equity of redemption of property mort- 
gaged to him is capable of being enlarged, after 
the date of that purchase, by a transfer to the 
mortgagee of other mortgages which were then 
in other hands, and with the equity of redemp- 
tions of which (if there were no consolidation) the 
purchaser would have nothing to do.” I under- 
stand Lord Selborne to be here speaking only 
of the case in which the equities of redemption 


have become separated, and his observai ions have 
no reference to a case such as that now before the 
House, in which all the equities of redemption 
have been assigned to, and are now vested in, 
one person. I do not think that anything was 
said in this House in Jennings v. Jordan which 
throws any doubt or discredit on the decision in 
FI nt v. Padgett and the other cases to the same 
effect. At the time when this action was com- 
menced the exact position contemplated by 
Lord Selborne had taken place — of all the mort- 
gages being united in a single hand and redeem- 
able by the same person. It appears from the 
facts of Jennings v. Jordan , stated in 19 L. J . 
Oh. 309 ; 13 Oh. D. 039, that the union of the 
mortgages which Jennings was held entitled to 
consolidate did not take place until after the 
settlement of the equity of redemption under 
which the respondent. Jordan claimed. But, in 
my opinion, no reliance can be placed on that 
circumstance, as the facts show that it was a 
case of successive equities of ademption — one 
mortgage being on property A., and the other on 
property A. and B. — and not of consolidation 
simply. I mention this to avoid misapprehen- 
sion. — pp. 450 — 454. 

Jennings v. Jordan and Pledge v. White, 

referred- to. 

Riley r. Hall (1898) 79 L.T. 244. — Stirling-, j. 

9. Marshalling. 

Tweddell v. Tweddell (1786) 2 Bro. O. O, 
101, 151. — L.C., explained. 

Woods r. Huntingford (1 796) 3 Ves. 128. — M. It. 

Tweddell v. Twaddell, distinguished. 

Waring r. Ward (1802) 7 Ves. 332 : 5 B. R. 
134. — L.C. : Barry r. Harding (post). 

Waring v. Ward, appeared. 

Jones r. Kearney (1841) 1 Dr. & War. 134; 
1 Con. 6c L. 34 ; 4 Ir. JtDq. R. 81— SUGDEN, L.C. 

Parsons v. Freeman (1751) Ambl. 115. — L.C., 

distinguished. 

Barry r. Harding (1844) 1 Jo. & Lat. 475 ; 
7 It. J3q. R. 313 , — sugden, L.C. 

Waring v. Ward, referred to. 

La.w Courts Chambers Co., In re (1889) 61 
L. T. 669. — STIRLING, j. 

Waring v. Ward, applied. 

Bridgman v. Daw' (1891) 40 W. R. 253.— 

NORTH., J. 

Tweddell v. Tweddell and Woods v. Hunting- 
ford {supra), referred to. 

Waring v. Ward and Crafts v. Tritton (1818) 
8 Taunt. 365. — C.P., dicta considered and 
followed. 

Adair r. Carden (1892) 29 L. R. Ir. 469.— 
PORTER, M.Ii. 

W aring v. Ward , prlnci pie appl I cd. 

Conolly r. Gorman (1897) [1898] 1 lr. R. 2n, 
65. — O.A. 

Bridgman v. Daw (supra), principle applied . 

Dodson r. Downey (1903) 70 L. J. Ch. 851 : 
[1901] 2 Ch. 620 ; 85 L. T. 273 ; 50 W. R. 57.— 

FAR WELL, J. 

Lanoy v. Athol (Duke) (1742) 2 Atk. 411. 
— L.C., discussed. 

Sykes r. Meynal (1703) Dick. 30S. — ai.il. : 
Averall r. Wade (1835) LI. 6z G. Sug. 252, 256. — 
L.C. And see post, eol. 1909. 
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Lanoy v. Athol (Duke) ( 'supra ). 

Dist hirju ished, Fames r. Eacster (or Eackster) 
(m2) 11 L. J. Ch. 228 ; 1 Y. & 0. C. C. 401 : 
(> Jur. 595. — v.-c. ; discussed. Burden c. Bignold 
( J>o#t) ; Loosemore r. Knapmaiffl 853) 23 L. J. 
Ch. 174; Kay 123: 2 Eq. E. 710; 2 AA r . R. 
(>04. — WOOD, v.-C. : Gibson r. Seagrim ( post) : 
appeared, Flint i\ Howard (post)" 

Averall v. Wade (supra, col. 19n«s). 
Discussed, Ker r. Ker(1869) Tr. E. 1 Eq. 15, 21. 
— L.c. and L.j. : app? icd, Barkers Estate, In re 
(IS7N) 3 L. E. It*. 395, 402. — FLANAGAN, J. : 
referred to. Dunlop, In re, Dunloi > /*. Dunlop 
(IS 82) 21 C'h. D. 583, 592: 18 L. T. 89; 3] 
\Y . E. 211. — c. A. ; Flint r. Howard (posf); Jones. 
In re, Farrington r. Forrester (1893) 02 L. J. Ch! 
996 : [1893] 2 Ch. 461 ; 3 E. 498 : 69 L. T. 45.- 
north, j. ; Conolly r. Gorman (1897) [1898j 
1 Jr. E. 20, 68. — C.A. ; Fitzgerald /*. Fitzgerald 
[ 1 902 ] 1 Ir. K. 4 77. 492. — C.A. A nd see Lysaglit’s 
Estate, In re (posf). 

Aldridge v! Forbes (1839) 9 L. J. Ch. 37 ; 4 
Jur. 20. — L.c., (listing Hi shed. 

Lysaglit's Estate, In re (1902) [19031 1 Ir II. 
235, 244.— ROSS, J. 

Barnes v. Eacster ( [supra ), referred to. 
Bugden r. Bignold (1843) 2 Y. & C. C. C. 377, 
381. — v.-c. ; Gibson v. Seagrim (1855) 24 L. J. 
Ch. 782 ; 20 Beav. 614, 619 . — m.r. : Eorke's 
Estate, In re (1S65) 15 Ir. Ch. E. 316.. 
LONGFORD, J. 

Barnes v. Racster and Bugden v. Bignold, 

considered. 

Mowers Trusts, In re (1869) L. E. S Eq. 110 ; 
20 L. T. 838. — ROM ILLY, m.r. 

Barnes v. Racster, prhieiplc applied . 
Wellesley v. Mornington (Lord) (1869) 17 
W. E. 355.— HATHERLEY, l.c. ; Trumper v. 
Trumper (1872) L. E. 14 Eq. 295 ; 41 L. J. Ch. 
673.— bacon, v.-c. {affirmed, (1873) L. K. S Ch. 
870 : 42 L. J. Ch. 641 ; 29 L. T. 86 : 21 W. E. 
692.— L.J J.). 

Barnes v. Racster and Bugden v. Bignold 

discussed, and appro-reel. 

Gibson v. Seagrim (supra), referred to. 

Flint v. Howard (1893) 62 L. J. Ch. 804: 
[1893] 2 Ch. 54 ; 2 E. 386 ; 68 L. T. 390.— C.A. 

Barnes v. Racster and Flint v. Howard, 

applied. 

Baglioni r. Cavalli (] 900) S3 L. T. 500 ; 49 
W. E. 236. — COZENS- HARDY, J, 


South v. Bloxam (I860) 34 L. J. Ch. 369 : 
2H.& M. 457 ; 11 Jur. (n.s.) 319; 11 
L. T. 264. — WOOD, v.-c. 

4 Applied , Toogood’s Legacy Trusts, In re (1889) 
61 L. T. 19. — CH1TTY, J. ; explained, Dixon r. 
Steel (1901) 70 L. J. Ch. 794 ; [1901] 2 Ch. 602 ; 
85 It. T. 404 ; 50 W. E. 132. — COZENS-HARDY, j. 

10. Payment off, Ee-con veyance and • 
Deeds. 

Cholmondeley (Marquis) v. Clinton (Lord) 
(1820) 2 J. & W. 1, 1S2.— m.r. ; affirmed, 
(1821) 4 Bligh. 1 ; 22 li. E. 83,— H.L. (s.) 
S. C. (1817) 2 Meriv. 171 ; 16 E. E. 
167.— M.R. 

Commented on, Boidell r. Golightly (1842) 12 
L. J. Oh. 187 ; 7 Jur. 53 . — shad well, v.-c, : 
referred to, Christ’s Hospital r. Grainger (1S49) 
19 L. J. Ch. 33 ; 1 Mac. & G. 460 ; 1 H. & T\v. 
533 ; 14 Jur. 339.— l.c. ; explained, Eobertson 


r. Horn’s (1858) I Giff. 421 ; 4 Jur. (N.S.) 155.— 
Stuart, v.-c. : applied , Pearce c. Morris (1869) 
39 L. j! Ch. 342 : L. E. 5 Ch. 227, 230.— L.c. 
(see post, col. 1914): Warner r. Jacob (1882) 51 
L. J. Ch. 642 ; 20 Ch. D. 220 ; 46 L. T. 656 ; 30 
W. E. 721. — KAY, J. 

Cholmondeley (Marquis) v. Clinton (Lord), 

ex 1 flu i tied. 

Magnus e. Queensland National Bank (1887) 

36 Ch. D. 25 ; 56 L. J. Ch. 927; 57 L. T. 136 : 
35 W. E. 752 : affirmed , (1888) 57 L. J. Ch. 413 ; 

37 Ch. D. 466 : 58 L. T.248 ; 30 W. E. 577.— C.A. 
kay. J. — There can be no doubt that a mort- 
gagee, after liis debt is paid off, is in a fiduciary 
position towards the mortgagor with respect to 
the satisfied security. This was decided in 
Cholmondeley v. Clinton , where Sir T. Plumcr 
says there is an implied trust u to surrender the 
estate to the person entitled to demand it” ; and 
the doctrine lias always since been recognised. 
It was followed in, amongst other cases, Pear re 
v. Morris (supra). — p. 32. 

Cholmondeley (Marquis) v. Clinton (Lord), 

referred to. 

Farrar v. Farrars, Ltd. (1888) 58 L. J. Ch. 
185 ; 40 Ch. D. 395. 411 : 60 L. T. 121 ; 37 W. E. 
196.— C.A. 

Cholmondeley (Marquis) v. Clinton (Lord). 

applied. 

Bolton r. Salmon [1891] 2 Ch. 48; 60 L.J. 
Ch. 239 ; 64 L. T. 222 ; 39 AV. E. 589. 

chitty, j. — Where two different estates arc 
mortgaged, the person entitled to redeem one 
estate cannot bring an action to redeem without 
making the person entitled to redeem the other 
estate a party (see Cholmondeley v. Clinton). 
For this purpose there is no difference between 
a mortgage of two different estates or two 
undivided shares of the same estate. — p. 52. 

Postlethwaite v. Blythe (1818) 2 Swaust. 
256 ; 3 Madd. 242. — L.c. ; and Gyles v. 
Hall (1726) 2 P. AYms. 377.— L.C., re- 
ferred to. 

Bank of New South Wales v. O’Connor (1889) 
58 L. J. P. C. 82 : 14 App. Cas. 273, 2S3; 60 
L. T. 167 ; 38 W. K. 465 ; 5 T. L. E. 342.— r.C. 


Gyles v. Hall and Garforth v. Bradley (1755) 
2 Ves. sen. 678.— l.c., discussed. 

Kinnaird v. Trollope (1889) 58 L. J. Ch. 556 ; 
42 Ch. D. 610, 616 ; 60 L. T. 892.— STIRLING, J. 

Bank of New South Wales v. O’Connor, 

discussed and applied . 

Gilligan c. National Bank [1901] 2 Ir. E. 513. 
— Q.B.D. See judgments. 

Browne v. Lockhart (1840) 9 L. J. Ch. 167 : 
10 Sim. 420; 4 Jur. 167. — v.-c., discussed. 
Fitzgerald's Trustee r. Mcllersh (1892) 61 
L. J. Ch. 231 ; [1892] 1 Ch. 385 ; 66 L. T. 178 ; 
40 W. E. 251. — chitty, j. 

Matson v. Dennis (1864) 4 Do G. J.«k S. 315 : 
10 Jur. (N.s.) 461 ; 10 L. T. 391 : 12 W. E. 
596. 926. — L.JJ., referred to. 

Steeds r. Steeds (1889)* 58 L. J. Q. B. 302 ; 22 
Q. B. D. 537, 541 ; 60 L. T. 318 ; 37 W. E. 378. 
— HUDDLESTON, B. and WILLS. J. 

Matson v. Dennis and Steeds v. Steeds. 

explained. 

Powell v. Brodhurst (1901) 70 L. J. Ch. 587 ; 
[1901] 2 Ch. 160 ; 84 L. T. 620 : 49 AY. E. 532.— 
FARWELL, J. 
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Withington v. Tate (1869) L. R. -I Ch. 2SS ; 
2U L. T. 68 7 ; 17 \V. R. 559.— HATH EKLEY, 
Ij.C.. discussed and distinguished. 

Southampton's (Lord) Estate, In re, Allen v. 
Southampton (Lord), Ban fathers Claim (1880)50 
L. J. Ch. 218 ; 16 Ch. D. 178, 187 ; 48 L. T. 087 ; 
29 W. R. 231.— MAT, INS, V.-c. 

Lambert v. Rogers (1817) 2 Meriv. 487 ; 16 
LI, R. 204. — L.C., distingu inked. 

Taylor r. Eundcll (1841) Or. & Fli. 104; 11 
Sim. *391 : 4 Jur. 426 .— cottenham. l.c. 

Eyre v. Burmester (1862) 10 H. L. Cas. 90 ; 
8 Jur. (N.s.) 1109 ; 6 L. T. 838 : 10 \V. R. 
587. — H.L. (til) ; reversing 11 Ir. Ch. U.l. 
- -C.A., disti nguished. 

Eyre r. Burmester (1864) 33 L. J. Ch. 052 ; 
4 De l>. 4. cS; S. 435; 10 Jur. (n.S.) 087 ; 10 
L. T. 073; 12 W. R. 993.-0.0.; reversing 10 
Jur. (N.S.) 379; 10 L. T. 10; 12 W. R. 542.— 
ROMILLY, m.r. 

westbctry,. L.C. — In the former case between 
the parties to the present record, the House of 
Lords decided that the release dated Oetober 5, 
1855, which had been obtained by John Sadleir 
from the appellant, Mr. Eyre, by a gross fraud, 
was void as between Eyre and Sadleir, and that 
it had no operation in favour of the London 
and County Rank, by estopping Mr. Eyre from 
claiming the benefit of his security in priority 
to that of the bank. The M.R. appears to have 
thought that the decree made by him in the 
present case was a mere consequence of that 
decision, and that the plaintiff, Mr. Eyre, had a 
right to follow into the hands of the bank money 
paid to the bank by Sadleir, because that money 
was raised on the security of one of the estates 
charged with JJr. Eyre's prior incumbrance, 
although at the time when such money was 
borrowed by Sadleir and paid over to the bank 
the latter had no notice whatever of the fraud 
that had been practised on Mr. Eyre. No such 
consequence flows from the decision of the House 
of Lords or the principles on which it was 
founded. That House had not to consider the 
effect, of any dealing subsequent to and on the 
faith of the "release between Sadleir and a junc- 
tion for valuable consideration without notice. 
— p. 656. 

Eyre v. Burmester, distinguished. 

Heath r. Crealock (1874) 44 L. J. Ch. 157 ; 
L. R. 10 Ch. 22, 34 ; 31 L. T. 650 ; 23 AV. R. 95.— 
L..TJ. 

Noel v. Bewley (1829) 3 Sim. 103 .— shad- 
well, V.-O., disapproved. 

Smith r. Osborne (1857) 6 H. L. Cas. 375 ; 3 
Jur. (N.S.) 1181 ; 6 W. E. 21.— H.L. (IR.). 

LORD WENSLEYDALK — Koel V. Bewley . . . 
appears, as I have said, to have weighed much 
with the L.C. of Ireland in inducing him to 
decide .against, the appellant, and undoubtedly 
it would, if properly decided, justify this 
decree. . . . The V.-C. then declared that the 
law was, that if a person had conveyed a defec- 
tive title, and afterwards acquired a good one, 
the covenant would render that good title avail- 
able to make the conveyance effectual. This, no 
doubt, was true, if the person had agreed to sell 
and convey an estate absolutely in the first 
instance ; then, if he had no title at the time 
of the contract, and afterwards acquired one, he 
would be bound to make good his contract, and 
to convey it ; but if he never covenanted abso- 


lutely to convey, but only conditionally, and the 
condition was never fulfilled* he was under no 
such obligation. It was clearly a mistaken 
application on the part of the V.-C. of an estab- 
lished rule to a case to which it was not applic- 
able, and in my judgment the case was on that 
account wrongly decided, and is of no authority. 
— p. 398. 

Noel v. Bewley, followed . 

HoftVs Estate Act, 1885, In re (1900) 82 L. T. 
556 ; 48 W. R. 507.— KEKEWICH, J. 

Bourton v. Williams, L. R. 9 Eq. 297 ; 21 
L. T. 781 ; IS W. R. 515.— STUART, V.-C. ; 
reversed, (1870) 39 L. J. Ch. 800; L. R. 5 Ch. 
655 ; 18 W. E. 1089.— L.C. and L.J. 

Heath v. Crealock (1874) 44 L. J. Ch. 157 ; 
L. R. 10 Oh. 22 ; 31 L. T. 650.— C.A. ; 
varying 43 L. J. Ch. 169; L. R. 18 Eq. 
215; 29 L. T. 763: 23 W. R. 95.— 
BACON, V.-C. 

Referred to , Waldj r r. Cray (1875) 44 L. J. Ch. 
394 L. R. 20 Eq. 238, 254 ; 32 L. T. 531 : 23 
W. R. 076. — BACON, V.-C. : applied, The Horlock 
(1877) 47 L. J. Adm. 5 2 1\ D. 243, 249 ; 80 

L. T. 622. — SIR R. PHILLIMORE ; Ortigosa v. 
Brown (1878) 47 L. J. Ch. 168, 172 : 38 L. T. 145. 
— hall, v.-c. ; discussed, General Finance Mort- 
gage and Discount Co. r. Liberator Building 
Society (1878) 10 Ch. D. 15; 39 L. T. 600; 27 
W. R. 21 Of — JESSEL, M.R. 

Heath v. Crealock, referred to. 

Morgan, In re, Pillgrem r. Pillgrem (1881) 50 
L. J. Ch. 054 ; 18 Ch. D. 93, 102 : 44 L. T. 796 ; 
29 YV. R. 733.— PRY, J. {affirmed, 50 L. J. Cli. 
834 ; 45 L. T. 1S3— C.A.) ; Horton, In re, Horton 
v. Porks (1884) 51 L. T. 420.— KAY, J. ; Manners 
v. Mew (1885) 54 L.*J. Ch. 909 ; 29 Ch. D. 725, 
733 ; 53 L. T. 84.— NORTH, J. 

Heath v. Crealock, applied. 

Onward Building Society r. Smithson (1892) ; 
[1893] 1 Ch. 113 ; 41 W. R. 53.— C.A. 

Heath v. Crealock, discussed. 

Taylor r. London and County Banking Co. 
(1901) 70 L. J. Ch. 477 ; [1901] 2 Ch. 231, 256 ; 
84 L. T. 397 ; 49 \V. R. 451.— C.A. 

Stokoe v. Robson (1814—15) 3 V. & B. 51 ; 
19 Yes. 385. — M.R. {see 22 R. R. 233, n, 
234, n.), followed. 

Shelmardine v. Harrop (1821) G Madd. 39 ; 22 
R. R. 232.— LEACH, v.-c. 

Stokoe v. Robson and Smith v. Bicknell 
(1810) 3 V. & B. 51, n. — M.R., applied. 

Midloton (Lord) r. Eliot (1847) 15 Sim. 531 
( post, col. 1913). 

Stokoe v. Robson and Skelmardine v. Harrop, 

discussed. 

G-illigan and Nugent •/*. National Bank [1901] 
2 Ir. 117513.— Q.B.D. 

Hornby v. Matcham (1848) 17 L. J. Ch.471 ; 
16 Sim. 325 12 Jur. 825.— SHAD WELL, 

V.-C. , followed. 

Smith v. Bicknell {supra ) ; and J ones v. 
Lewis (1750—1) 2 Ves. sen. 240.— L.C., 
disti nguished. 

Brown v. Sewell (1853) 22 L. J. Ch. 1063 ; 11 
Hare 49 ; 17 Jur. 70S.— V.-C. And see. post , 
col. 1913. 

School e v. Sail (1803) 1 Sell. & Lef. 176.— 
j REDESDALE, L.C., referred to. 

I Kinnairt 1 i\ Trollope (1888) 57 L. J. Ch. 90n : 
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30 Ch. D. 030, 042 : 59 L. T. 433 : 37 W. R. 234. 

— STIRLING, J. 

Jones v. Lewis (supra). applied. 

Job r. Job (1877) 6 Ch. D. 562 ; 26 W. R. 206. 
— JESSEL, M.R. 

Jones v. Lewis, Schoole v. Sail, Brown v. 

Sewell, Smith v. Bicknell, anil Hornby v. 

Matcham (supra), discussed. 

Gilligan and Nugent r. National Bank [1901] 
2 Ir. R. 513. — Q.B.D. 

Midleton (Lord) v, Eliot (1847) 15 Sim. 531 ; 

11 Jur. 742. — SHAD WELL, v.-c., followed. 

James ■*:. Rumsey (1879) 11 Ch. I). 398; 48 
L. J. Ch. 345; 27 W. li. 617. 

HALL, V.-C. — It has been submitted that the 
loss of the deed was an innocent one on the part 
of the defendants, and that under such circum- 
stances no idemnity could be required. I do not 
find that that is the result of the authorities. 
There may be some peculiarity in the settled 
practice of the Court in respect to the loss of 
title deeds as befween mortgagor and mortgagee, 
making the case not exactly that of an ordinary 
liability of a bailee ; but it seems to me, looking 
at the authorities, that a mortgagor is, under 
such circumstances as exist in the present case, 
entitled to an indemnity. That seems to me to 
be a fair result of all the cases which have been 
referred to, and therefore the plaintiff was right 
in claiming an indemnity, and he was also, I 
think, right upon the decision of Midleton {Lord) 
v. Eliot in coming to the Court to have the 
matter sifted and inquired into, for the purpose 
of establishing his title and having it made 
clear, so that he might be able to deal with the 
property in future. — p. 403. 

James v. Rumsey, applied. 

Cardwell v. Matthews (1890) 02 L. T. 799.— 
NORTH, j. 

Midleton (Lord) v. Eliot and James v. I 
Rumsey, discussed. 

Gilligan and Nugent r. National Bank [1901] j 
2 Tr. it. 513 .— q.b.d. 


11. Redemption. 

Beynon v. Cook (1875) L. It. 10 Ch. 389, 
391, n. ; 32 L. T. 353 ; 23 W. R. 531.— 
.7 ESSE L, m.r. ^affirmed, L.JJ.), applied. 
Ncvill r. Snelling (1880) 49 L. J. Ch. 777 : 15 
Ch. I). (579, 703 : 43 L. T. 244 ; 29 W. R. 
375. — denman, j, ; Srimati Kamini Soondari 
Ohowdhrani r. Kali Prosunno Ghose (1885) 
L. R. 12 Jnd. App. 215. — p.c. 

Beynon v. Cook, referred to. 

Fry r. Lane, Fry, In re, Whittetfl. Bush (1888) 
58 L. J. Ch. 113; 40 Ch. D. 312. 320 : 00 L. T. 
12; 37 W. R. 135.— KAY, J. 

Beynon v. Cook, principle applied . 

Ikie r. Joyce (1892) 29 L. R. Ir. 500, 509. — C.A. 

Beynon v. Cook, referred to. 

Seaton v. Lewis (1895) 11 Times L. R. 430. — 
C.A. LINDLEY, LOPES and KAY, L.JJ. 

Ensworth v. Griffiths (1700) 5 Bro. P. C. 84 ; 
15 Viu. Abr. 468 : Sevier v. Green way 
(1815) 19 Yes. 413. — m.r. ; and Bakery. 
Wind (1748) 1 Ves. sen. 168. — L.C., dis- 
tinguished. 

Williams v. Owen (1S40) 12 L. J. Ch. 207 ; 5 


Myl. & Cr. 303 ; 5 Jur. 114 . — ly.ydhitrst. l.c. : 
reversing 9 L. J. Ch. 70 : 10 Sim. 386. — v.-c. 

Ensworth v. Griffiths, discussed and applied. 
Sevier v. Greenway, dictum- folio iced. 
Williams v. Owen, referred to. 

Gossip r. Wright (1863) 32 L. J. Ch. 648: 9 
Jur. (N.s.) 592; 8 L. T. 627; 11 W. Jt. 632.— 
KINDERS LEY, V.-C. 

Gossip v. Wright, principle applied. 

Lisle /*. Reeve (1901) 71 L. J. Ch. 42 ; [1902] 

1 Ch. 53 ; 85 L. T. 464. — C.A. : a finning on 
different grounds (1900) 83 L. T. 731 ; 49 W. 'Ll. 
1SS.— BUCKLEY J. 

Lisle v. Reeve, discussed. 

Jarrah Timber and Wood Paving Corporation 
/*. Samuel (1902) 71 L. J. Ch. 688 ; [1902] 2 Ch. 
479 : 87 L. T. 44 : 50 W. R. 601 : affirmed , [1903] 

2 Ch. 1 ; 72 L. J. Ch. 202 : 88 L. T. 106 : 51 
W. R. 439 ; 10 Manson 296. — C.A. 

kekewich, J. — It may be that the contract 
means that the option of purchase shall not, be 
exerciseable after repayment of principal and 
interest. If the contract means this, the case 
would be brought within the doctrine laid down 
by Buckley, J. in Lisle v. Reeve : but in the first- 
place, I do not myself think that this is the 
true meaning of the contract : and secondly, 
having regard to what was said by the C. A. in 
the same case of Lisle v. Reeve, Buckley, J.’s 
doctrine cannot be regarded as sound. — p. *690. 

Lisle v. Reeve (c.A.), affirmed nom. Reeve 
v. Lisle (1902) 71 L. J. Chi 768 : [1902] A. C. 
461 ; 87 L. T. 80S.— H.L. (E.). 

Ravald v. Russell (1830) Younge, 9, 21 ; 34 
R. R. 257.— EX. 

Approved, Bafiiety r. King (1£>36) 6 L. J. Ch. 
87 : 1 Keen 601. — langdale, M.ll : referred to. 
Wicks r. Scrivcns ( post ) : followed, Proufr v. 
Cock (1S9G) 66 L. J. Ch. 24 [1896] 2 ('ll. 808 : 

75 L. T. 409 ; 45 W. E. 157.— north, J. 

Aynsley v. Reed (1754) 1 JDick. 249, prin- 
ciple applied. 

Smith v. Green (1844) 1 Coll. C. C. 555.— 
knight brtjce, V.-C., referred to. 

Wicks v. Scrivens (IS60) 1 J. & H. 215. — 
wood, v.-c. 

Smith v. Green, Elisha v. Elisha, Set on on 
Decrees, 3rd ed. 475 : and Wicks v. 
Scrivens, referred to. 

James v. Biou (ISIS — 9) 3 Swanst. 234 ; 19 
R. R. 200, explained. 

Pearce r. Morris (1869) 39 L. J. Ch. 342 ; L. R. 

5 Ch. 227,230; 22 L. T. 190; 19 W. R. 190.— 
L.c. ; varying 38 L. J. Ch. 566 ; L. R. 8 Ko. 
217 ; 21 L. T. 287 : 17 W. R. 1001.— M.R. 

Pearce v. Morris, followed. 

Hall r. Reward (1886) 32 Ch. D. 430 ; 55 L. J. 
Ch. 604; 54 L. T. 810 : 34 W. R. 571.— C.A. 

LOPES, L.J. — It was decided by Pearce v. 
Morris that a person having a partial interest in 
the equity of redemption is entitled to redeem 
the whole property, saving the rights of the other 
persons interested. It- was attempted to distin- 
guish that case on the ground that here the 
mortgagee is in possession, and would after 
transferring the security be liable to account for 
future rents. I agree with Cotton, L. J., that this 
continued liability exists only where the transfer 
is made voluntarily, and not where it is made 
under an order of the Court. — p. 437. 
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Pearce v. Morris, referral to. 

Magnus r. Queensland National Bank (1887) 
56 L. J. Ch. 927 : 36 Ch. D. 25 ; 57 L. T. 130 ; 
35 W. E. 752 ; 52, J. P. 240.— KAY, J. ; a firmed, 
(1S8S) 57 L. J. Ch. 413 ; 37 Ch. D. 460 ; 58 L. T. 
24S : 36 W. R. 577.— C.A. 

Pearce v. Morris, considered, and, explained. 
Tarn /*. Turner (1888) 57 L. J. Ch. 1085 ; 30 
Ch. D. 456 : 50 L. T. 742 ; 37 W. It. 276.— keke- 
WICH, J. : and C.A. 

Pearce v. Morris, referred, to. 

Ivinuaird r. Trollope (18SS) 57 L. J. Ch. 005 ; 
39 Ch. I). 036, 045 ; 59 L. T. 433 ; 37 W. it. 234. 
— Stirling, j. : Corbett r. National Provident 
Institution (1000) 17 Times L. R. 5 . — philli- 

MORE, J. 

Elmer y. Creasy (IS 73) 43 L. J. Ch. 166; 
L. R. 0 Ch. 69 ; 29 L. T. 632 ; 22 W. 11. 
141. — L.c. and L.JJ. 

Applied, , Saull r. Browne (1S74) 43 L. J. Ch. 
568 ; L. It. 9 Ch. 304, 308 ; 30 L. T. 697 : 22 
W. It. 427. — L.JJ. : West of England, <fcc., Bank 
r. Nickolls (1377) 6 Ch. I). 61 3. — MAL1NS, V.-C. : 
referred to , Grumbrecht r. Parry (1883) 49 L. T. 
570 ; 32 W. R. 203.— Q.B.D. 

Tubby v. Tubby (1845) 2 Coll. C. C. 136.— 
k ind ersley, y.-c., applied. 

Catley r. Sampson (1804) 34 L. J. Ch. 90 ; 33 
Beav. 501 ; 10 Jur. (N.S.) 993 : 10 L. T. 519 ; 12 
W. It. 927.— ROMILLY, M.R. 

Catley v. Sampson, distinguished. 

Hall r. I-Teward (1S86) 55 L. J. Ch. 604 : 32 
Ch. D. 430 : 54 L. T. 810 ; 34 W. R. 571.— C.A. 

Hall v. Heward, referred to. 

Kin nail’d r. Trollope (1889) 58 L. J. Ch. 556 ; 
42 Ch. B. 610, 61*9 ; 60 L. T. 892. — STIRLING, J. 

Pord v. Olden 0867) 36 L. J. Ch. 651; L. R. 

3 Eq. 461 ; 15 L. T. 558.— STUART, V.-C., 
referred to. 

Ivevans r. Joyce (1895) [1896] 1 Ir. R. 442. — 
MONROE, J. ; and C.A. 

Dalton v. Hayter (1844) 7 Beay. 313.— 

LANG DALE, M.R. 

Dictum applied , Inman v. Wearing (1850) 3 
Be G. 8m. 729 .— knight bruce, y.-c, ; not 
applied, Nobbs r. Law Reversionary Interest- 
Society (1896) 65 L. J. Ch. 906; [1S90] 2 Ch. 
S30 ; 75 L. T. 309. — KEKEW1CH, J. 

Inman v. Wearing. 

j Distinguished, Knight r. Bowyer (1858) 27 
L. J. Ch. 520 : 9 Be G. & J, 421, 447 ; 4 Jur. 
(N.S.) 509 : 0 W. R. 565. — L.JJ. ; National Bank 
of Australasia r. United Hand-in-Hand, &c. 
Co. ( post) ; referred to, O’Keefe r. Walsh [1903] 

2 Ir. R. 681, 713. — k.b.d. (affirmed, C.A.). 

Johnson y. Fesenmeyer (1S5S) 25 Beav. 88. 
— M.R. ; a firmed, 3 Be G. & J. 13. — L.C. 
Referred, to, Foxlev, Ex parte, Nurse, In re 
(1868) L. R. 3 Ch. 515, 522; 18 L. T. 862 : 10 
W. It. 831. — L.JJ. ; applied , The Heart of Oak 
(1869) 39 L. J. Adm. 15, 19 ; 21 L. T. 727.— SIR 
R. PHILLIMORE ; Smith ‘V. Pilgrim (1876) 2 Oh. B. 
327, 134 ; 34 L. T. 408.— MALINS, V.-C. 

Troughton v. Binkes (1801) 6 Ves. 574 ; 5 
* It. R. 101. — M.R., applied . 

Gordon v. Horsfall (1846) 5 Moore P. C. 
393 ; 11 Jur. 569. — P.c. ; Johnson v. 
Fesenmeyer ; and Crenver &e. Mining Co. 


v. Willyams (1866) 35 Beav. 353. — M.R. , 
distinguished. # 

National Bank of Australasia r. United Hand- 
in-Hand Band of Hope Co. (1879) 4 App. Cas. 
391, 400 ; 40 L. T. 697 ; 27 W. R. 889.— P.C. 

Johnson v. Fesenmeyer not applied. 

Ward i\ Sharp (1884) 53 L. J. Ch. 313, 320 ; 50 
L. T. 557 ; 32 W. E. 5S4— NORTH, J. 

Butler v. Bernard (1673) Freem. Ch. Cas. 
139 ; 1 Oh. Cas. 224. — L.K., distinguished. 
Slceffington r. Budd (1842) 9 Cl. & F. 219 ; 
6 Jur. 809. — H.L. (e.). ; affirming 8. C. nom. 
Skeffington v. Whitehurst (1838) 7 L. J. Ex. 
Eq. 65 ; 3 Y. & C. 1. — ALDERSON, B. 

LORD Campbell. — T here it did not appear 
that the representative of the administrator might 
not have a claim on the estate equal to the value 
of the equity of redemption ; he was no party 
before the Court, and the report in Freeman says 
the Court decreed tbel benefit of redemption to 
the executor of the first administrator, who had 
aliened the whole estate in law of the term, 
and was not possessed in outer droit of any part 
of the interest thereof, but in his own right ; so 
that it seems to have been taken that the executor 
of the administrator, when a re-conveyance was 
executed to him, would not bo accountable to 
the administrator de bonis non. But whether 
such executor must convey to the administrator 
de bo?iis non# I do not find that Lord Nottingham 
intimates any opinion that a bill to redeem may 
not be maintained by the administrator de bonis 
non , against the mortgagee. — p. 249. 

Nouaille y. Greenwood (1822) T. & R. 26 ; 
26 R. R. 174. — L.C. , applied. 

Hudson’s Contract, In re (1878) 47 L. J. Ch. 
632 ; 8 Ch. B. 62S ; *9 L. T. 182 ; 27 W. R. 179. 
—c.a. See “Fines and Recoveries,” vol. i. 
col. 1137. 

Knight v. Marjoribanks (1849) 2 Mac. & G. 
10 ; 2 H. & Tw. 308. — L.c. ; afrminq 
(1848) 11 Beav. 322 ; 13 Jur. 136.— LANG- 
dale, M.R., diseussed. 

Kirkwood v. Thompson (1805) 34 L. J. Ch. 
305 ; 2 H. & M. 392; 11 Jur. (N.S.) 3S5 ; 13 
W. R. 495. — wood. v.-c. ; affirmed , 34 L. J. Ch. 
501 ; 2 De G. J. & S. 613 ; 12 L. T. Ill ; 13 W. R. 
1052. — CRANWORTH, L.C. 

Knight v. Marjoribanks, not applied l. 
Rushbrook’r. Lawrence (1869) L. Ii. 8 Eq. 25, 
32 ; 21 L. T. 192 ; 17 W. R. 757.— ROMILLY, M.R. : 
affirmed , 39 L. J. Ch. 93 : L. R. 5 Ch.* 3 ; 21 
L. T. 477 ; 18 W. E. 101.— L.c. 

Knight v. Marjoribanks, appro-red,. 

Melbourne Banking Corporation v. Brougham 
(1882) 51 L. J. P. C. 65 ; 7 App. Cas. 307 ; 46 
L. T. 003 ; 30 W. E. 925.— P.C. 

Melbourne Banking Corporation v. 
Brougham, applied. 

Mainland v. Upjohn (1889) 58 L. J. Ch. 361 ; 

41 Ch. B. 126, 136 ; 60 L. T. 614 ; 37 W. II. 411. 
—KAY, J. 

Brown v. Cole (1S45) 14 L. J. Ch. 167 ; 14 
Sim. 427 ; 9 Jur. 290.— SHAD WELL, v.-C., 
distinguished. 

Bovill v. Endle (189G) 65 L. J. Ch. 542 ; 
F1S96] 1 Ch. 648 ; 44 W. E. 523. 

KEKEWICH, J.— That case [Brown y. CoTs\ 
decides that the mortgagor cannot, before the 
time limited for payment to the mortgagee 
expires, either insist on acceptance of a tender 
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of the mortgage money or take proceedings to 
redeem. But th%t. is because during that time 
the mortgage must remain as a security for the 
money advanced, and it is not competent for the 
mortgagee or the mortgagor to disturb that 
relation. But if the mortgagee himself disturbs 
that relation, as he has done here, though he has 
been led into doing so by the mortgagor abscon- 
ding, he cannot insist on notice to pay off being 
served upon him. — p. 54B. 

Bovili v. Endle (supra'), principle, applied-. 
Wickens, Ex parte (1898) (17 L. J. Q. B. 397 ; 
[1898] 1 Q. B. 543, 548 ; 78 L. T. 218 ; 46 W. E. 
3S5 ; 5 Manson 55. — c.A. 

12. Remedies of Mortgagee. 

Bell, In re, Jeffery v. Sayles (1S95) 65 L. J. 
Ch. 1SS ; [1896] 1 Ch. 1 ; 73 L. T. 391 ; 
44 W. R. 99. — O.A. 

Approved , Hockey *>. Western (1898) 67 L. J. 
Ch. 166 ; [1898] 1 Ch. 350 ; 78 L. T. 1 ; 46 
W. R. 312. — CA. ; discussed, Lloyd, In re, Lloyd 
r. Lloyd (1902) 72 L. J. Ch. 78 ; [1903] 1 Ch. 
385 ; 87 L. T. 541 : 51 W. R. 177.— C.A. 

Palmer v. Hendrie (1859) 27 Beav. 349 ; 
(I860) 28 Beav. 341 — m.r., approved. 
Walker r. Jones (1866) 35 L. J. P.G. 30 : L. R. 
1 P. C. 50, 62 ; 12 Jur. (N.S.) 381 ; 14 L. T. 686 : 
14 W. R. 484.— p.c. 

Walker v. Jones, referred to. 

Oxford and Canterbury Hall Co., In re (1870) 
39 L. J. Ch. 775 ; L. R. 5 Ch. 433, 436 ; 22 L. T. 
226 ; 18 W. R. 793. — GIFFARD, l.J. 

Palmer v. Hendrie and Walker v. Jones, 

discussed. 

Budge v. Richens (1S£3) 42 L. J. C. P 127 ; 
L. R. 8 C. P. 358 ; 28 L. T. 537.— C.P., 
referred to. 

Kinnaird r. Trollope (1SS8) 57 L. J. Ch. 905 ; 
39 Ch. D. 636, 643 ; 59 L. T. 433 ; 37 W. R. 234. 
STIRLING, J. 

Chapman v. Beecham (1842) 12 L. J. Q. B. 
42 ; 3 Q. B. 723 ; 3 G. & D. 71 ; 6 .Tur. 
968. — Q.B. ; Doe d. Snell v. Tom (1843) 12 
L. J. Q. B. 264 ; 4 Q. B. 615 ; 3 G-. & D. 
637 ; 7 Jur. 847. — q.b. ; and Walker v. 
Giles (1S49) 18 L. J. C. P. B23 ; 6 C. B. 
662 ; 13 Jur. 588. — C.P., commented on. 
Pinhorn v. Sonster (or Souster) (1853) 22 
L. J. Ex. 266 ; 8 Ex. 763 ; 16 Jur. (N.S.) 
1001 ; 1 W. R. 336. — E X., followed. 

Brown v. Metropolitan Counties Life Assurance 
Society (1859) 28 L. J. Q. B. 236 ; 1 El. & El. 
832 ; 5 Jur. (N.S.) 1028. — q.b. 

Doe d. Snell v. Tom ; Pinhorn v. Souster ; and 
Doe d. Garrod v. Olley (1840) 9 L. J. Q. B. 
379-; 12 A. & E. 481 ; 4 P. & 1). 275 ; 4 
Jur. 1084. — Q.B., referred to. 

Jolly ■?.*. Arbuthnofc (1859) 28 L. J. Ch. 547 ; 
4 De G. & J. 224. — L.c. (see post, col. 1918). 

Walker v. Giles, questioned. 

Turner v. Barnes (1862) 2 B. & S. 435 ; 31 
L. J. Q. B. 170 ; 9 Jur. (N.S.) 199 ; 10 W. R. 561. 
— Q.B. A nd see p)ost, col. 1918. 

CROMPTON, j.— If the ground of the decision 
in Wallter v. Giles was that a power to remain in 
possession until default is inconsistent with a 
tenancy at the will of the other party, we should 
leave that question to be debated in a Court of 
error (p. 445). ... In Brown v. Metropolitan 
Counties $c. Society (supra), we say, “ Walker v. 


Giles can only be supported, if at all, on the 
ground pointed out bv Lord Wen si ey dale in 
Pinhorn v. Souster A J do not, however, put. 
much weight upon that dictum . because I rather 
think it was my own expression, my impression 
at the time being that the authority of Walher 
v. Giles was very much shaken. — p. 447. 

Walker v. Giles, not applied. 

Harrison, Ex parte, Betts. In re (1881) 50 L. J. 
Ch. 832 ; 18 Ch. D. 127, 133 (post). 

Pinhorn v. Souster (supra), distinguished. 
Hampson v. Fellows (1868) L. It. 6 Eq. 575. 
— v.-c. (post) : Harrison, Ex parte, Betts, In re 
(1881) 18 Ch. B. 127, 134.— C.A. (post). 

Pinhorn v. Sonster, followed. 

Kearsley v. Philips (1883) 52 L. J. Q. B. 581 ; 
11 Q. B. D. 621, 626.— C.A. (post, col. 1920). 

West v. Fritche (1848) 18 L. J. Ex. 50 ; 

3 Ex. 216. — ex., referred to. 

Dancer v. Hastings (1826) 4 Bing. 2 : 12 
Moore 34 ; 5 L. J. (O.S.) C. P. 3;' 29 
R. R. 740. — C.P., discussed and applied. 
Jolly r. Arbuthnofc (1859) 2S L. J. Ch. 547 ; 
4 He G. & J. 224; 5 Jur. (N.S.) 689 : 7 W. It. 
532. — CHELMSFORD, L.C. : varying 28 L. J. Ch. 
274 ; 5 Jur. (n.s.) SO.— bomtlly, m.r. 

West v. Pritche and Dancer v. Hastings, 

discussed. 

Morton v. Woods (1S68 — 9) 37 L. J. Q. B. 
242 ; 38 L. J. Q. B. 81 ; 9 B. & 8. 632 : L. R. 
3 Q. B. 658 ; L. R. 4 Q. B. 293 ; 18 L. T. 791 ; 
17 W. R. 414.— q.b. ; and EX. CH. And see 
col. 1919. 

West y. Fritche, distinguished. 

Turner v. Barnes (supra, col. 1917) and Mum- 
ford v. Collier (1890) 59. L. J. Q. B. 552 ; 
25 Q. B. D. 279; 38 W. R. 716.— 
COLERIDGE, C.J. and WILLS, J., referred to. 
Scobie t. Collins [1895] 1 Q. B. 375 ; 64 L. ,J. 
Q. B. 10 ; 15 R. 6 ; 71 L. T. 775. 

v. WILLIAMS, J.— In West v. Fritche the 
interest was not paid as rent, and yet the Court 
held there was a tenancy ; but the decision was 
based entirely on occupation by one who had 
executed a deed continuing an attornment 
clause. Here the suggested tenancy is by one 
who has not executed any attornment clause, 
and who has merely occupied and paid interest. 
— p. 377. 

Jolly v. Arbuthnot (supra). 

Distinguished, Hampson r. Fellows (1868) 37 
L. J. Ch. G94 ; L. R. 6 Eq. 575 ; 19 L. T. 6.— 
M ALINS, v.-c. ; applied , Morton r. Woods (1869) 
L. R. 4 Q. B. 293, 303 (supra) ; referred to, 
Roberts, In re, Hill, Ex parte (1877) 46 L. J. 
Bk. 116 ; 6 Ch. D. 63, 69 ; 37 L. T. 4C> ; 25 
W. R. 784. — C.A. ; Threlfall, In re (1880) 16 
Ch. H. 274, 279.— BACON, C.J. (affirmed, c.A., 
post, col. 1 920). 

Jolly v. Arbuthnot, applied. 

Kearsley r. Philips (1883) 52 L. J. Q. B. 5.81 ; 
11 Q. B. H. G21, 625. — c.A. (pout, col. 1920). 

Hampson v. Fellows (supra), not applied . 
Harrison, Ex parte, Betts, In re (1881) 18 
Ch. H. 127 ; 50 L. J. Ch. 832 ; S. C. nom. 
Tempest, Ex parte, Betts, In rc, 44 L. T. 616 ; 
29 W. R. 668.— c.J. ; affirmed. 45 L. T. 290* ; 30 
W. R. 38.— c.A. 

bacon, c.J. — As to Hampson v. Fellows . . . 

I have not the facts so clearly before me that I 
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ran express any opinion upon it. Tf the bill 
there alleged a case of fraud, a case of agreement 
between the parties not carried out by the deed, 
a demurrer to such bill might well be allowed, 
but, on the cause coming on to be heard, the 
alleged fraud would have to be investigated. 
Such a case has no application whatever to the 
case before me, and stiLI less has Walker v. Giles 
(supra, col. 11)17). — p. 183. 

[The C.A. upheld the decision of Bacon, C.J., 
but did not refer to Ham pro n. v. Fellow*.'] 

Morton v. Woods (supra, col. 11)18), ex- 
plained. 

Jackson, Ex parte, Bowes, In re (1880) 1-1 
Oh. D. 725 ; 43 L. T. 272 ; 29 W. 11. 253.— c.A. 

bag GALL AY, L.J. — -Now J\Iorton v. Woods has 
been referred to on behalf of the respondents, 
and the view presented by their counsel, as I 
understand it, is this : that it is quite immaterial 
what the amount of rent is which you place 
upon the premises by an attornment clause ; you 
are at liberty to make it as unreal as you choose, 
to cover the whole principal and interest, if you 
think lit, and the Court will not interfere with 
it. But Morton v. Woods does not decide that. 
It decides that, as a general rule, an attornment 
clause is not in itself unlawful, provided it is 
veal. The vent need not be limited to the 
amount of interest from time to time becoming 
due upon the mortgage debt. It is not intro- 
duced for that purpose alone, although it is one 
way of securing the interest. The measure of 
the real rent is the lettable value of the property, j 
not the amount of the mortgage debt. In 
Morton v. Woods there was no suggestion that 
the rent fixed by tire attornment clause was 
other than the real and proper rent, and, as I 
read the case, all that"t[ie Court decided was the 
general principle that effect will be given to 
attornment, clauses when they are real and carry 
out the true intention of the parties to them, so 
far as that intention is limited to creating the 
relation of landlord and tenant in the proper 
sense. — p. 738. 

Morton v. Woods, explained and followed. 

Pun nett, Ex parte, Kitchin, In re (1880) 10 
Oh. D. 220; 50 L. J. Ch. 212 ; 44 L. T. 220 ; 29 
W. 11. 129. — C.A. And seeptost, col. 1922. 

lush, l.j. — 1 would observe that Morton v. 
Woods governs the present case entirely, unless 
there is some distinction to be found on the 
ground that here the mortgagor had already 
attorned and agreed to stand in the relation of 
tenant to the first mortgagees. Morton v. Woods , 
I may also say, is supported by Stockton Iron 
Furnace Co., In re (post, col. 1920), in this Court, 
the decision in which is exactly on the same 
ground and to the same effect upon both points. 
Now, is there any distinction ? Does the fact 
that the mortgagor had already agreed to stand 
in the relation of tenant to a first mortgagee dis- 
qualify him from creating the same relationship 
between himself and a second mortgagee ? . I 
cannot imagine any principle of law which 
would prevent a person, if he chooses to do so, 
from undertaking that relationship to two dis- 
tinct persons. The object of each attornment 
is perfectly clear. It is to secure the interest 
payable on the mortgage debt, and if there is no 
distinction on that ground, then there is no dis- 
tinction whatever between the present case and 
Morton v. Woods or Stock-ton Iron Furnace. Co.. 
In re. — p. 235. 


Morton v. Woods, explained. 

Tlirdfall, In re, Queen's BenNi f Building 
Society. Ex parte (1880) 13 Ch. D. 274; 50 
L. J. Ch. 318 ; 44 L. T. 74: 29 W. II. 128.— 
C.A. 

lush, L.J. — Although in Morton v. Woods the 
expression “ tenancy at will ” was used by some 
of the judges while professing to describe the 
relation between the parties, yet it must not he 
taken as intended to be an exact legal definition 
of it, particularly when wc consider the facts and 
arguments before them. In all cases the words 
of the judgment must be considered with refer- 
ence to the arguments adduced. T am rather 
glad to see that I did not myself describe the 
tenancy as a tenancy at will. But the argument 
in that case was that the attornment was for ten 
years, and if so, void because not made by deed ; 
and therefore the judges said that it was a 
tenancy at will, meaning a tenancy for an 
indefinite term not to exceed ten years, deter- 
minable at the will of the landlord* That is 
precisely like this case, a yearly tenancy with 
an express proviso for the determination of that 
tenancy at any time by will of the lessor. — 

p. 282. 

Morton v. Woods, applied. 

Kearslev v. Philips (1883) 52 L. J. Q. B. 581 ; 
11 Q. B. D. 021, 025 ; 49 L. T. 435 : 31 W. II. 
909. — C.A. BBEVT, M.K., BINDLEY and FJtY, L.JJ. 

Williams, Ex parte, Thompson. In re (1S77) 
47 L. J. Bk. 20 : 7 Ch. D. 138 ; 37 L. T. 
764 ; 26 W. ft. 274. — C.A., approved- and 
distinguished. 

Stockton Iron Furnace Co., In re (IS 78) 10 
Ch. D. 335 ; 48 L. J. Oh. *17; 40 L. T. 19 ; 27 
W. ft. 433.— c.A. ; reversing bacon, v.-c. 

bramwell, L.J. — To my mind the difference 
between this case and Williams , Ex parte, is 
this, that in Williams, Ex parte , it was found, 
and, if I may add my concurrence to that case, 
it was rightly found, that the intention and 
object of the arrangement there was to commit 
what was called a fraud upon the bankruptcy 
law, by entering into stipulations which were 
not to he enforced except in the event of bank- 
ruptcy. Here, although no doubt the parties 
did not contemplate the mortgagees putting 
their right to the rent into operation, yet if there 
had been no liquidation the bankers would have 
made the distress which they have made, if for 
any other reason they had thought that their 
balance was ill-secured. — p. 35S. 

; Williams, Ex parte, followed. 

' Jay, Ex parte, Harrison, In re (1880) 14 Ch. D. 

1 19, 25 ; 42 L. T. 600 ; 28 W. ft. 449.— C.A. 

Stockton Iron Furnace Co., In re, discussed. 

Bridgwater Engineering Co., In re (1879) 4S 
L. J. Ch. 389 ; 12 Ch. D. 181, 186.— HALL, v.-c. 

Williams, Ex parte, and Stockton Iron Fur- 
nace Co., discussed. 

‘Jackson, Ex parte, Bowes, In re (1880) 14 
Ch. D. 725 ; 43 L. T. 272 ; 29 W. ft. 253.— c.A.: 
reversing 8. C. nom. Bank of Whitehaven, Ex 
parte, Bowes, hi re, 42 L. T. 409 : 28 W. ft. 523. 
— BACON, C . J. And see post , col. 1 92 1 . 

Stockton Iron Furnace Co., In re, followed, 
Punnett, Ex parte, (1880) 50 L. J. Ch. 212 : 
16 Ch. D. 226, 235 (supra, col. 1919) ; Harrison, 
Ex parte, (1881) 50 L. J. Ch. 832 : 18 Ch. D. 
127, 133. — C.A. (supra, col. 191S). 
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Williams. Ex parte ; Stockton Iron Furnace 

Co., Iifc re; and Jackson, Ex parte, Bowes. 

In re (supra), discussed. 

Voisey, Ex parte, Knight. In re (1882) 21 
Cli. D. 442 ; 52 L. J. Oh! 121 : 47 L. T. 302 ; 
31 W. It. IP. — C.A. 

brett. l.j. — Therefore, wliat we have to 
consider is this (and this is the real meaning of 
Williams, Ex parte) — at. the time when the con- 
tract was made, was it made for the purpose of 
__ its... -being acted upon between the parties, 
~ "whether there should be a bankruptcy or not, 
or, although in terms it appears to he made 
between the parties with the intention that it 
should be acted upon whether there is a bank- 
ruptcy or not, were their minds really then fixed 
upon this, that it was to be acted upon only if 
there should he a bankruptcy l In other words, 
they must have had bankruptcy in their contem- 
plation at the time of making the contract, they 
must have contemplated evading or attempting 
to evade the fair distribution of the mortgagor's 
property fn case of his bankruptcy. That seems 
to me to be the true proposition, and the true 
principle of law which is laid down in William*, 
Ex parte. . . . Now, 'Williams, Ex parte , and 
the other cases on the subject, afford some 
guidance as to what state of facts will bring 
a case within the principle, but they do not 
exclude other states of facts. Other facts may 
arise which would have the same effect, although 
they may not be the same as the facts of 
Williams, Ex parte. But Williams , Ex parte , 
and Jackson . Ex parte, show that, where the 
rent reserved, or that which is called rent, is so 
abnormal that you can gather from it alone that 
the parties must have known and intended that 
it should not. be paifl as a rent, that it never 
could be paid as a rent or distrained for as a rent 
(for there never could in ordinary contemplation 
be anything for which such an absurd amount 
could be realised), when yon find such a state of 
facts, you infer from it (there being nothing to 
countervail it) that the parties never intended 
that the stipulation should he acted upon as 
fixing a rent to be paid by the one or to be dis- 
trained for by the other, that it was not a stipula- 
tion as to rent at all, but was merely a fiction, 
and that what w.is intended was only that, in 
case of the bankruptcy of the mortgagor the 
mortgagee should have the right to seize upon 
the goods which were then on the premises, not 
to seize on them if there were no bankruptcy, 
but- only to seize upon them in case of bank- 
ruptcy. It seems to me that that is the true 
meaning of Williams, Ex parte, because in the 
Stockton. Case, James, L.J., who had been a 
party to deciding Williams , Ex parte, seeing 
that words had then been used which might not 
properly and truly express the principle, that a 
“fair rent” had been spoken of, changes his 
proposition and says (p. 356), that the inference 
is to be drawn, not from what yon might call a 
fair or an unfair rent, but from the rent being 
such an absurd amount as to show that an 
evasion of the bankruptcy laws was intended. 

It is true that Baggallay, L. J., in the subsequent 
case of Jackson, Ex parte , did use some expres- 
sions which would seem to take the proposition 
back to the terms used in Williams, Ex parte 
but I do not think that he intended to alter the 
proposition as it was laid down in the Stockton 
Case, and certainly the other judges who sat 
with him used words which show that they 


intended to lay down the proposition, not 
exactly in the terms used in II i Wants, Ex parte, 
but rather in those which James. L.J. used in 
the Stockton Case , and which have been adopted 
by the M.B. and the other judges who have sat 
in this Court. — p. 459. 

And see Stanley v. Grundy (1883) 52 L. J. 
Ch. 248 ; 22 Ch. D. 478 48 L. T. 600 ; 31 W. 11. 
315.— BACON, V.-C. 

Stockton Iron Furnace Co., In re. 

Not applied, Willis, Tn re (1888) 21 Q. B. P. 
384. 389 ( post ) ; referred to. Green v. Marsh 
(1892) 61 L. J. Q. B. 442 ; [1892] 2 Q. B. 330 : 
66 L. T. 480 : 40 W. R. 449 ; 56 J . P. 839 ; 8 Times 
L. R. 498.— C.A. 

Jackson, Ex parte (supra'), referred to. 

Punnett, Ex parte, Kitchin, In re (1880) 
50 L. J. Oh. 212 ; 44 L. T. 226 ; 29 
W. R. 129. — C.A., not applied. 

Willis, In re, Kennedy, Ex parte (1888) 57 
L. J. Q. B. 634 : 21 Q. lb D. 384. 389 : 59 L. T. 
749; 36 W. 11.793; 5 Morrell 189.— CAVE. J. : 
affirmed, C.A. : ESHER, m.r. doubt iny. 

Punnett, Ex parte, Kitchin, In re, discussed. 

Kelly r. Montague (1892) 29 L. R. Ir. 429. — 
C.A. ; West London Syndicate r. .Inland 
Revenue Commissioners (1898) 67 L. J. Q. lb 
956 ; [1898] 2 Q. B. 507 ; 79 T* T. 289 ; 47 
W. R. 125.— c.a. See “Revenue.” 

Yoisey Ex parte, Knight, In re (col. 1921). 

Discussed , Isherwood, Ex parte. Knight, In re, 
(1882) 52 L. J. Ch. 370 ; 22 Ch. 1). 384, 393 ; 
48 L. T. 398 ; 81 W. R. 442.— C.A. ; applied , 
Middlesborough Building Society, In re (1884) 
54 L. J. Ch. 592 ; 51 L. T. 743 : 49 J. P. 278.— 
KAY, J. : referred to, Lloyd r. Kevs (1900) 
[1901] 2 Ir. R. 416. — . 


13. Foreclosure. 

Holmes v. Turner (1843) 7 Hare 367, n. — 
v.-C. ; and Smeathmanv. Bray (1851) 15 
Jur. 1051.— -TURNER, v.-C., overruled. 
Watts r. Symes (1851) 1 De G. M. & G. 240 ; 
16 Jur. 114. — L.JJ. 

Humble v. Bill (1703) 2 Vcs. sen. 444 ; re- 
versed, nom. Savage v. Humble (1703) 1 Bro. 
P. C. 71.— H.L. 

Winchester (Bishop) v. Paine (1S05) 11 Yes. 
194 ; 8 R. R. 131. — m.r,, considered. 
Wigram v. Buckley (1894) 63 L. J. Ch. 689 ; 
[1894] S Ch. 483; 7 R. 469 ; 71 L. T. 287; 43 
W. R. 147.— C.A. 

Clerkson v. Bowyer (16S8)2 Vern. 66. — L.C., 

referred to. 

Loveridge, In re, Drayton r. Lovevidge (1902) 
71 L. J. Ch. 865; [1902] 2 Ch. S59 ; 87 L. T. 
294. — BUCKLEY, J. 

Pryce v. Bury (1853) 23 L. J. Oh. 676 ; 
L. R. 16 Eq. 153, n.; 2 Drew. 11— 41; 2 Eq. 
R. 8 ; 17 Jur. 1178 ; 2 W. R, 6, 87 .— kut- 
DERSLEY, v.-C. ; affirmed, (1854) 2 W. R. 
216: 18 Jur. 967. — L.C. and L.JJ. 
Followed, James v. James (1873) 42 L. J. Ch. 
386 ; L. R. 16 Eq. 158 ; 21 W. R. 522.— JAMES, 
L.J. (for v.-c.) ; Backhouse r. Charlton (post) ; 
considered, National Provincial Bank of. England 
v. Games (1885— 1886) 55 L. J. Ch. 576; 31 
Ch. D. 582, 586 : 53 L. T. 955 : 54 L. T. 696 ; 34 
W. R. 600.— PEARSON, J. : and C.A, 
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James v. James (supra'). 

Eolloioed. Backhouse r. Charlton (1878) 8 ' 
CJh. D. 4 4 4, '450 ; 20 W. R. 504.— malins, v.-c. ; 
referred to , Sadler r. Worley ( post) ; Owen, In 
J‘C (post). 

Carter v. Wake (1877) 40 L. J. Ch. 841 ; 4 
Ch. D. 605. — fJEKSEL, M.K.. not applied. 
General Credit and Discount Co. r. Gregg 
(18H3) 22 Ch. D. 540 ( post). 

Carter v. Wake, discussed. 

Tennant v. Trenehard (I860) 88 L. .1. Ch. 
160: L. E. 4 Ch. 587; 20 L, T. 850.— 
i-iATHEiii/rcy, L.C.. distinguished. 

Sadler r. Worley (1894) 68 L. ,). Oh. 551: 
[1804] 2 Ch. 170*: 8 R. 194; 70 L, T. 404; 
42 W. R. 476 . — K EKE WIC H , J. 

Carter v. Wake : Boyle, Ex parte (1858) 22 
L. J. Bk. 78 ; 3 De G. M. & Of. 515 : 
17 Jur. 979.— L. JJ. ; and Tennant v. 
Trenehard, referred to. 

Owen. In re (1894) 68 L. J. Ch. 749 ; [1894] 
8 Ch. 220 ; 8 R. 560 ; 71 L. T. 181 : 48 W. R. 55. 

— STIRLING, «T. 

Carter v. Wake, distinguished. 

Harrold r. Plenty (1901) 70 L. J. Oh. 502; 
[19011 2 Ch. 814 ; 85 L. T. 45 ; 49 W. R. 046. 

cozens- hardy, J. — A share is a chose in 
action. The certificates arc merely evidence of 
title, and whatever may be the result of the 
deposit of a bearer bond, such as that which Sir 
G. Jessel dealt with in Carter v. Wo lie, I think 

1 cannot treat the plaintiff as a mere pledgee. The 
deposit of the certificate by way of security for 
the debt which is admitted seems to me to amount 
to an equitable mortgage . . . The result is that 
the plaintiff is entitled to a judgment substan- 
tially in the form which wpuld be given if, instead 
of certificates for shares, the documents had been 
t itle deeds of real estate or a policy of assurance 
— Seton on Judgments (5th ed.) p. 1701. — p. 563. 

Carter v. Wake, applied. 

Gilligan and Nugent r. National Bank [1901] 

2 Ir. U. 513. — q.u.d. And see “Bailment,” 
vol. i., col. 93, 

Parker v. Housefield (1834) 4 L. J. Ch. 57 ; 
2 Myl. & K. 419.— M.R. 

Applied , Muller r. Woods (1830) 5 L. J. 
Ch. 109; 1 Keen 10.— LANGDALE, M.R. ; Carey 
r. Doyne (1856) 5 Ir. Oh. R. 104.— CUSACK 
smith*, M.R. ; referred to , Owen, In re [1894] 3 
Oh. 220 (supra). 

Hancock v. Att.-Gen. (18C4) 33 L. J. Ch, 
061 ; 10 Jur. (N.S.) 557 ; 10 L. T. 222 ; 12 
W. It. 509.— KIND ERSLEY, V.-C., followed. 
.Bartlett v. ltees (post). 

Bartlett v. Bees (1871) 40 L. J. Ch. 599 ; 
L. R. 12 Eq. 395 : 25 L. T. 373 ; 19 W. R. 
1 046. — ROM I l L Y, M.R. , not followed. 
Loveday v. Chapman (1875) 32 L. T. 689. — 
HALL, v.-o. ; Sweet •/*. Combley (1882) 25 Ch. D. 
463, n.— FRY, J. 

Bartlett v. Bees, followed. 

General Credit and Discount Co. r. Glegg 
(1883) 52 L. J. Ch. 297 ; 22 Ch. D. 549 : 
48 L. T. 182 ; 31 W. it. 421.— BACON, v.-C. 

Bartlett v. Bees and General Credit and 
Discount Co. v. Glegg, followed-. 

Smith /*. Olding (1884) 54 L. J. Ch. 250 ; 25 
Ch. D. 462 ; 32 W' R. 386.— PEARSON, J. 


Smith v. Olding, approved hut not applied. 
Mutual Life Assurance Society r. Lnngluv (1 884) 
53 L. J. Ch. 996 ; 26 Ch. I). 686 : 51 L. t. 284 ; 
32 W. It. 792.— TE ARSON, J. 

Bartlett v. Bees (supra), followed. 

Platt r. Mendel (1884) 54 L. J. Ch. 1145 ; 27 
Ch. D. 246 ; 51 L. T. 424 ; 32 W. It. 918.— 
CHITTY. J. 

General Credit and Discount Co. v. Glegg 

(supra), referred to. 

Mainland r. Upjohn (1889) 58 L. J. Ch. 361 : 
41 Ch. D. 120, 142 ; 60 L. T. 6.14 ; 37 W. R. 
411. — KAY, j; Sadler r. Worley [1894] 2 Ch. 
170. — KEKEWICH, J. (supra, col. 1923). 

Bartlett v. Bees, followed. 

Platt v. Mendell, referred to. 

Doble v. Manley (1885) 54 L. J. Ch. 636 ; 
28 Ch. D. 664 ; 52 L. T. 246 ; 33 W. R. 
409.— CHITTY, J., distinguished. 

Tufdnell r. Nicholls (1887) *50 L. T. 152.— 
NORTH, J. 

Bartlett v. Bees , followed. 

London and County Banking Co. r. Goddard 
(1897) 66 L. J. Ch. 261 ; [1897] 1 Ch. 642 : 76 
L. T. 277 ; 45 W. R. 310.— north, j. 

Doble v. Manley, followed. 

Parry v. Parry, Seton on Decrees, 4tli ed. 
p. 1146, applied. 

Smithett /*. Hesketh (1890) 59 L. J. Ch. 567 : 
44 Ch. D. 161, 164; 62 L. T. 802; 38 W. It. 
098— NORTH, J. 

Constable v. Howick (1858) 5 Jur. (N.s.) 
331 ; 7 W. R. 160.— WOOD, v.-c. 

Explained , Trees v. Coke (1871) L. R. 6 Ch. 
645, 650. — HATHERLEY, L.O. ; followed, National 
Building Society v. llaper (1891) 61 L. Ch. 73 : 
[1892] 1 Ch. 54 ; 65 L. T. 668 ; 40 W. R. 73.— 

CHITTY, J. 

Piggin v. Cheetham (1842) 2 Hare SO. — 
WTGRAM, v.-c. disapproved. 

Reeves r. Glastonbury Canal Co. (1844) 14 
Sim. 351.— SHAD WELL, V.-C. 

Ford v. Wastell (1847) 16 L. J. Ch. 372 ; 6 
Hare 229.— v.-c. ; and (1848) 17 L. J. Ch. 
368: 2 Ph. 591; 12 Jur. 404.— L.C., dis- 
cussed. 

Thornhill r. Manning (1851) 20 L. J. Ch. 004 : 
1 Sim. (n.s.) 451. — v.-C. ; Prees r. Coke (supra). 

Thornhill v. Manning, referred to. 

Campbell r. Holyland (1877) 47 L. J. Ch. 145 ; 
7 Ch. D. 166, 172 ; 38 L. T. 128 ; 26 W. R. 109.— 

JESSE.L, M.R. 

Campbell v. Holyland, referred to. 

Platt r. Mendel (1884) 54*L. J. Ch. 1145 : 27 
Ch. D, 240 ;• 51 L. T. 424 ; 32 W. R. 918.— 

CHITTY, J. 

ThornhilLv. Manning and Campbell v. Holy- 
land, discussed and not applied. 

Ingham r. Sutherland (1890) 63 L. T. 614. — 
STIRLING. J. 

Campbell v. Holyland, followed. 

Beaton r. Bolton, W. N. (1891) 30.— STIR- 
LING, J. 

Lechmere v. Clamp (1861) 30 L. J. Ch. 651 ; 
31 Beav. 578 ; 7 L. T. 411 ; 9 W. It. 800. 
— ROMILLY, M.R., followed. 

London Monetary Advance Co. v. Bean (1868) 
18 L. T. 349.— M ALINS, v.-c. 
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Bell r. Sunderland Building 1 Society (18S3) i 
53 L *J. Oh. 509 : 24 Oh. D. 618 : -ill L. f. 
555. — BA COX. V.-C., applied. 

Ledbrook t\ Passman (IS 88) 57 L. J. Ob. 855 : 
51) L. T. 30 5. — STIRLING, ,r. 

Powis v. Mansfield (1835) 5 L. J. Ch. 207 ; 

5 Sim. 637. — SKADWELL, v.-C., overruled. 
Price v. Carver (1837) 3 Myl. & Cr. 157. — 
COTTENHAM, L.C. ;$W* judgment. 

Price v. Carver, discussed. 

Tuckley r. Thompson (1860) 29 L. J. Ch. 548 ; 

1 J. & H. 120 ; 2 L. T. 565 : 8 AV. 11. 302.— 
WOOD, WC. And are post, col. 1947. 

Price v. Carver, followed. 

Lees v. Fisher (1882) 22 Ch. D. 283 ; 31 
AV. K. 94. — c.A., discussed. 

Foster v. Parker (1878) 8 Ch. D. 147. — 

JESSE L, M.R.. d ist i Uf/ u ish ad . 

Melior v. Porter (1883) 53 L. J. Ch. 178 ; 25 
Ch. D. 158 ; 50 L. T. 49 ; 32 W. R. 271. — KAY, J. 

Lees v. Fisher, W. N. (1S80) 12. — hall, v.-c., 
approved. 

Parrcr e. Lacy,- Hartland Co. (1885) 55 
L. J. Ch. 149; 31 Ch. T). 43; 53 L. T. 515 ; 
34 AV. 11. 22. — CJ.A. (pee form of judgment 
approved) ; a/firming (1883) 53 L. J. Ch. 569 ; 
25 Ch. D. 636 ; 50 h. T. 121 ; 32 AV. R. 196. 

— NORTH, J. * 

Farrer v. Lacy, Hartland & Co. , rule applied. 
Bissettr. Jones (1886) 55 L. J. Ch. 648; 32 
Ch. IX 635; 54 L.' T. 603; 34 AV. R. 591.— 
CHITTY, J. 

Farrer v. Lacy, form, of order followed. 
Instone r. Dlmslie* (1886) 51 L. T. 730. — 
STIRLING, J. ; Jones* v. Harris (1S87) 55 L. T. I 
884 : AV r . N. (1S87) 10.— Stirling. J. ; Faithfull 
r. AVoodley (1889) 59 L. J. Ch. 304 ; 43 Ch. D. 
287 ; 61 L. T. 808 ; 38 AV. R. 326.— north, j. 

Farrer v. Lacy, explained and applied. 
Poulett (Earl) r. Hill (Viscount) (1892) 62 
L. J. Ch. 466 ; f 1893) 1 Ch. 277 ; 2 R. 288 ; 68 
L. T. 476 ; 41 AV. R. 503.— c. A. 

Farrer v. Lacy, form in, followed. 

Powell r. P»rodhurst (190i) 70 L. J. Ch. 587 ; 
[1901] 2 Ch. 160, 168 ; 84 L. T. 620 ; 49 AV. R. 
532. — HARWELL, J. 

Smith v. Davies (or Davies v. Smith) (1884) 

54 L. J. Ch. 278 ; 28 Ch. 1). 650 ; 52 L. T. 

19 ; 33 W. R. 211. — CHITTY, J., doubted. 
Blake v. Harvey (1885) 29 Ch. D. 827 : 53 
L. T. 541 ; 33 AV. R. 602.— c.A. 

Blake v. Harvey, observed on. 

Pdsset.t r. Jones (J88G) 32 Ch. D. 635 ; 55 L. J. 
Oh. 648 ; 54 L. T. 603 ; 34 AV. R. 591. 

chitty, J. — The observations of Cotton, L.J. 
in Jilahe v. Harvey have thrown doubt on 
Smith v. Da vies {supra), and in deference to 
tl lose observations 1 am not disposed in the 
present case to make a foreclosure order unde]’ 
Order XV. [R. S. C., 1S83].— p. 636. 

Hill v. Sidebottom (1882) 47 L. T. 224.— 
ERY, J., followed. 

Bissett v. Jones, explained. 

Imbert-Tcrry v. Carver (1887) 50 L. J. Ch. 
716 ; 34 Ch. D. 506 ; 56 L. T. 91 ; 35 AV. R. 328. 

— NORTH, J. 

Hill v. Sidebottom and Imbert-Terry v. 
Carver, referred, to. 

Clarke 'C. Berger (1888) 36 AV. R. S09 . — q.b.d. 


Smith v. Davies {supra), followed. 

Blake v. Harvey and Bisset v. Jones, 

referred io. 

Dyott v. Hevill, AV. N. (1887) 35.— c.A., 
considered- and applied by the C.A. 

Horton r. Bosson (1899) 80 L. T. 135. — 
HOMER. J. ; affirmed , C.A. 

Horton v. Bosson, applied. 

Pepperell r. Hird (1902) 71 L. J. Ch. 282 ; 
[1902] 1 Ch. 477 ; 50 AV. R. 491.— BYRNE, J‘. 

Grundy v. Grice, Seton on Decrees, 4th ed. 
vol. ii. 1036 (Form No. 2), form- 
modified. 

Hunter r. Myatt (1884) 54 L. J. Oil. 615 ; 28 
Ch. D. 181: 52 L. T. 509 ; 33 AV. R. 411.— 
PEARSON, J. 

Barber v. Jeckells (1893) Seton on Judg- 
ments, p. 2142, form of order corrected. 
Simmons r. Blandy (1896) 66 L. J. Ch. S3 ; 
[1S97] 1 Ch. 19 ; 75 L. T. 646 ; 45 AV. E. 296.— 

NORTH, J. 

Simmons v. Blandy, form, of order followed. 
London and County Banking Co. v. Goddard 
(1897) 66 L. J. Ch. 261 ; [1897] 1 Ch. 612; 76 
L. T. 277 ; 45 AV. R. 310.— NORTH, J. 

Salt v. Edgar (1886) 54 L. T. 370 ; S. C. nom. 
Salter v. Edgar, AV. N. (1886) 47.— 
CHITTY, J. ; and Lacon v. Tyrrell, AV. N. 
(1887) 71. — STIRLING, J., followed. 

Best v. Applegate (1887) 57 L. J. Oh. 506 ; 37 
Ch. D. 42 ; 57 L. T. 599 ; 36 AV. R. 397.— 

NORTH, J. 

Williamson v. Burrage (18S7) 56 L. T. 702. 
—CHITTY. j. ; and Saltv. Edgar, referred 
to. 

Keith /•. Day (1888) 58 L. J. Ch. 118 ; 39 Ch. 
D. 452 ; 60 L. T. 126 ; 37 AV. R. 242.— c.A. 

Keith v. Day, applied. 

Manchester and Liverpool Bank r. Parkinson 
(1889) 60 L. T. 258.— KEKEWICH, J. 

Taylor v. Mostyn (1883) 53 L. J. Ch. 89 ; 25 
Ch. D. 48 ; 49 L. T. 483 ; 32 AV. E. 256. 
— C.A. ; and Exchange and Hop Ware- 
houses, Ltd. v. Land Financiers’ Associa- 
tion (1886) 56 L. J. Ch. 4 ; 34 Ch. I). 
195; 55 L. T. 611; 35 AV. R. 120.— 
north, J., applied. 

Stevens r. Theatres, Ltd. [1903] 1 Ch. 857, 
S60 {post, col. 1928). 

Knowles v. Dibbs (1889) 60 L. T. 291 ; 37 
AV. R. 378.— chitty, j., referred to and 
not applied. 

Sanguinetti v. Stuckey’s Bank (1896) 65 L. J. 
Ch. 340 ; [1896] 1 Ch. 502 ; 74 L. T. 269 ; 44 
AV. R. 308. — CHITTY, J. 

Pelly v. Wathen (1849) 18 L. J. Ch. 281 ; 

7 Hare 351 : 14 Jur. 9. — WIG RAM. v.-c. ; 
affirmed, (1851) 21 L. J. Ch. 105 : 1 De G. 
M. k, G. 16 ; 16 Jur. 47. — L.JJ., followed. 
Hallett r. Furze (1885) 55 L. J. Ch. 226 : 31 
Ch. D. 312; 54 L. T. 12; 34 AV. R. 225.— 
KAY, J. 

14. Sale by Court.- 

Pain v. Smith (1833) 2 Myl. &*K. 417.— 
M.R.. disapproved. 

Brocklehurst v. Jessop (1835) 7 Sim. 438.— 
SHADWELL, V.-C. 
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Pain v. Smith, Meller v. Woods (1836) 
5 L. J. Ch. 100 ; 1 Keen 16. — LANG-DALE, 
2 M . r. : Pootner v. Sturgis (1852) 21 L. J. 
Ch. 71 J : 5 JDe G. & 8m. 786. — PARKER, 
v.-c. ; and Jones v. Bailey (1853) 17 
Beav. 5S2. — romilly, m.r., discussed. 

Tuckloy r. Thompson (1860) 29 L. J. Ch. 548 ; 
1 J. A H. 126 ; 2 L. T. 565 : 8 W. E. 302.— 
wood, v.-c. (see post 9 col. 1917). 

Sampson v. Pattison (1812) 1 Bare 533. — 
wigram, v.-C. ; and Jenkin v. Bow 
(1851) 5 Dc 0. & 8m. 107. — PARKER, v.-c., 
referred to. 

Owen, In re (1894) 63 L. J. Ch. 719 ; [1891] 
3 Oh. 220 ; 8 E. 566 ; 71 L. T. 181 ; 13 W. E.55. 
— 'Stirling, J. ; Lloyd, In re, Lloyd r. Lloyd 
(1902) 72 L. J. Ch. 78 ; [1903] 1 Oh. 385, 401 : 
87 L. T. 511 ; 51 W. E. 177.— C. A. 

Davis v. Ashwin (1877) 17 L. J. Ch. 70 ; 26 
W. E. 139. — HALL. v.-C ,,.not followed. 

London and County Banking Go. v. Dover 
(1879) IS L. J. Ch. 336 : 11 Ch. D. 201 ; 27 
\V. E. 719. — JESSEL, M.R. 

London and County Banking Co, v. Dover. 
explained. 

Woolley v. Colman (18S2) 21 Ch. D. 169; 51 
L. J. Ch. 854 ; 16 L. T. 737 ; 30 W. E. 769. 

fry, ,T. — That was only a decision that sect. 55 
[15 A 16 Viet. c. 86] did not apply to a fore- 
closure action. — p. 172. 

G-irdlestone v. Lavender (1852) 9 Hare 
App. liii. ; 16 .Jur. 3681. — V.-C., dis- 
tinguished. 

Union Bank of London r. Ingram (1SS2) 51 
L. J. Ch. 508 ; 20 Ch. D. 163 ; 16 L. T. 507 ; 30 
W. E. 375.— C.A. 

Union Bank of London v. Ingram. 

Applied , Woolley v. Colman (1882) 21 Ch. D. 
169, 171 (supra) ; appro red, Western District 
Bank (or South Western District Bank) r. 
Turner (1882) 17 L. T. 133: 31 W. 11. 113. — 
BACON, V.-C. . 

Woolley v. Colman, not followed. 

Davies r. Wright (J886) 32 Ch. D. 220. — 

NORTH, j. 

Woolley v. Colman and Davies v. Wright. 

considered. 

Brewer r. Square [1892] 2 Ch. Ill ; 61 L. J, 
Ch. 516 ; 66 L. T. 186 ; 1() W. E. 378. 

KEKEW1CH, *r. — Fry, J., in Woolley v. Colman , 
a case which stands almost alone, and in which 
the conduct of the sale was allowed to the 
mortgagor, required him to give security for 
1507. to meet the costs of the sale ; but North, J., 
in Davies v. Wright , expressed a different view 
from that, saying, “ L do not, however, see any 
reason why a mortgagor who is going to seil 
himself, should give security for the costs of the 
sale. He will have to pay the costs, and the 
mortgagee's security will not be affected.” That, 
no doubt, to a certain extent is true. ... I 
think the mortgagor must provide 100Z. for 
the costs of the sale and other proper costs, 
p. 115. 

Claire’s Estate, In re . (1889) 23 L. E. Ir. 
281. — MONROE, J., distinguished. 

Ecdington's Estate, In re (1889) 23 L. E. Jr. 
503.— MONROE, J. 

Wade v. Wilson (1882) 52 L. ,1. Ch. 399 : 22 
Ch. D. 235 ; 17 L.T. 696 : 31 W. E. 237.— 
pry, J. ; and Oldham v. Stringer (1881) 


51 L. T. 895 : 33 W. E. 251.— KAY, J., not 
followed. m ' 

Green r. Biggs (18S5) 52 L. T. 680. 

KAY, J. — In Oldham v. Stringer the property 
was very small, and it would probably have 
proved an insufficient security. That was no 
doubt the reason why in that case I made an 
order for an immediate sale. — p. 681. 

15. Sale under Power. 

Boyd v. Petrie, 39 L. J. Ch. 112 ; L. E. 10 Eq. 
182.— ROMILLY, M.R. : reversed, (1872) 11 L. J. 
Ch. 378 ; L. E. 7 Ch. 385 ; 26 L. T. 460 ; 20 
W. E. 513 . — james and mellish, l. jj. 

Dicker v. Angerstein (1876) 15 L. J. Ch. 
751; 3 Ch. D. 600; 21 W. E. 811.— 
JESSEL, M.R., considered. 

Life Interest, Ac. Secm:ities Corporation v. 
Hand-in-Hand Fire and Life Insurance Society 
(189S) 67 L. J. Ch. 518 ; [1S9S] 2 Ch. 230 ; 78 
L. T. 708 ; 16 W. E. 668. 

Stirling, J. — That was a case of a much 
wider power than that conferred by the Act 
[Conveyancing Act, 1881, s. 21, sub-s. 2], . . . 
First of all, it applies to any sale purporting to 
have been made in pursuance of the power in 
that behalf, and next it provides that a pur- 
chaser under such a sale shall not be bound to 
inquire whether # tlie power has arisen, or as to 
the propriety or expediency of the sale, and, 
notwithstanding any irregularity, the purchaser 
shall be protected ; and thirdly, the mortgagor’s 
remedy is in damages only. In that case the 
question arose not between a vendor and a 
purchaser, but between a purchaser and a mort- 
gagor and his assign ; anr] Sir G. Jessel, M.E. 
held that the purchaser had a good title, even 
though the whole of the mortgage-money had 
been paid when the power was purported to be 
exercised. . . . The M.E. did not decide that 
the purchaser could not have taken an objection 
or inquired whether the power had become 
exercisable. — p. 550. 

Bridges v. Longman (1857) 21 Beav. 27.— 
M.R., applied / 

Chawner’s Trusts, In re (post) ; Att.-Gen. 
(Victoria) r. Ettcrshank (1875) 11 L. J. P. C. 65 ; 

L. E. 6 P. C, 351, 369 ; 21 W. E. 327.— P.C. 

Clarke v. Boyal Panopticon (1S57) 27 L. J. 
Ch. 207 ; 1 Drew. 26 ; 3 Jur. (N.s.) 17S : 
5 W. E. 332. — KINDERSLEY, v.-C., not 
followed. 

Cook v. Dawson (1861) 29 Beav. 123 : 7 
Jur. (N.S.) 130; 3 L. T. SOL— M.R. : 
affirmed ', 30 L. J. Ch. 311, 359 ; 3 De 
a. F. A J. 127 ; 4 L. T. 226 ; 9 W. E. 305, 
131. — L.JJ., followed. 

Cbawner’s Trusts, In re (1869) L. II. 8 Eq. 
569 ; 38 L. J. Ch. 726 ; 22 L. T. 262. 

M alins, v.-c. — I entirely agree with what the 

M. E. said in Cook v. Dawson, that a power to 
mortgageincludes a power to give to a mortgagee 
all such remedies as are proper to be given to 
him, so as to mortgage the estate on the best, 
terms, and one of these remedies is a power of 
sale. — p. 570. 

Clarke v. Boyal Panopticon (supra), re- 
ferred to. 

Stevens r. Theatres, Ltd. (1903) 72 L. J. Ch. 
761; [1903] 1 Ch. 837, 860; 88 L. T. 458 ; 51 
W. 1L 585. — F A It W ELL, J. 
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Hiatt ^ Hillman (1871) 25 L. T. 55: 19 
W. It. 694. — K03IILLY. JM.ll. 

Deferred to, Hot Ison and Howes’ Contract. In 
re (1887) 56 L. J. Ch. 755 ; 35 CIi. D. 60S; 50 
L. T. 837 ; 35 5V. R. 553. — -NORTH, J. ; and C.A. : 
followed, Solomon and Meagher, In re (1880) 5S 
L. J. Ch. 339 : 40 Oil. D. 50S : 00 L. T. 487 : 

37 W. R. 331. — north. J. 

Baldwyn v. Banister (171S) 3 P. Wins. 

251,n. — jyi.r., commented on. 

Parkinson v. Hanbury (1SG0) 1 Dr. & Sm. 
143 ; 8 AV. R. 575. — klnokrslev, V.-C. : 
t( firmed. (1805) 2 De Gr. J. & S. 450: 11 
L. T. 755 : 13 W. R. 331.—JO.JJ. and H.L. 

( 'supra , col. 1805), referred, to. 

Shaw /■. Bunny (1805) 34 L. J. Ch. 257 : 2 
I')c G. J. & S. 408 : 11 Jur. (X.S.) 99 ; 11 L. T. 
015: 13 W. R. 374. — KNIGHT BRUCE, L.J. : 

TURNER, L.J. doubling ; affirming ]M.K. 

Shaw v. Bunny, applied. 

Parens on v. Hanbury, not applied. 
Kirkwood r. Thompson (1805) 34 L. J. Ch. 
305 ; 2 H. & M. 392 ; 11 Jur. (N.s.) 385.— wood. 
v.-C. ; affirmed , 2 De G. J. ic S. 013 : 12 L. T. 
811 : 13 W. R. 1032. — C RAN WORTH , L.O. 

Shaw y. Bunny and Parkinson v. Hanhury. 
not applied. 

Rajah Kishenclatt Ram r. Rajah Mumtaz Ali 
Khan (1879) L. R. OTnd. App* 145, 100. — 1\C. 

Parkinson y. Hanhury, followed. 

Selwvix r. Garfit (1888) 38 Ch. D. 273 : 57 
L. J. Ch. 609 ; 59 L. T. 233 ; 36 W. R. 513.— 

C.A. COTTON. LINDLEY and BOWEN, L.JJ. 

bowen, L.J. — In Parkinson y. Marburg the 
purchaser not only knew that no notice had been 
given, but he knew that there could have been no 
waiver, because the mortgagor was dead and had 
no personal representative. But does that apply 
to a case where the notice might have been 
waived ? I should like to consider that question 
further before deciding it. But that is not the 
case here. — p. 285. 

Parkinson v. Hanhury. distinguished. 

Hatten r. Russell (188S) 57 L. J. Oh. 425 ; 38 
Ch. D. 334, 339 ; 58 L. T. 271 ; 36 W. R. 317.— 

KAY, J. 

Selwyn v. Garfit, considered. 

Thompson and Holt’s Contract, In re (1890) 
59 L. J. Ch. 651 ; 44 Ch. D. 492 ; 62 L. T. 651 ; 

38 W. R. 524. — KEKEWICH, J. 

Parkinson v. Hanhury and Selwyn v. Garfit, 

not applied. 

Bailey r. Barnes (1S93) 63 L. J. Ch. 73 ; 
[1894] *1 Ch. 25, 30 : 7 R. 9 ; 69 L. T. 542 ; 42 
W. R. 66.— STIRLING, J. ; affirmed, C.A. 

Cockburn v. Edwards (1881) 51 L. J. Ch. 
46: 18 Ch. D. 449; 45 L. T. 500; 30 
W. R. 446. — C.A. ; varying 50 L. J. Ch. 
181 ; 16 Ch. JD. 393 ; 43 L. T. 755 ; 29 
W. R. 136.— PRY, J., followed. 

Oraddick v. Rogers (1884) 53 L. J. Ch. 908 : 
51 L. T. 191.— NORTH, J. 

Cockhnrn v. Edwards, distinguished. 
boo ley’s Trustee r. Whethani (i886) 33 Ch. 1). 
Ill ; 55 L. J. Ch. 899 ; 55 L. T. 333 ; 34 W. R. 
689— C.A. 

cotton, L.J. — I quite adhere to the rule as 
laid down in Cockburn v. Edwards, that if a 
solicitor lends money to his client, he must take 
from him a security on that advance in the 


ordinary terms, unless he points out io his client 
how far the terms on which he is willing to lend 
the money differ from those which are usually 
required by persons lending money ; and if the 
transaction is ever impeached by the client to 
whom he lends the money, he must, in order to 
support it. show that he has given such advice to 
his client' about the transaction as he would 
have given to a client borrowing money from a 
third "party, or as any other solicitor not. person- 
ally interested in the transaction would have 
given to the client.. But this is a transaction 
entirely different from an ordinary loan ^ of 
money, it is a transaction in which the question 
is, what t-erms can the client make with the 
solicitor ? If there had been any real question 
whether Mr. Pooley understood the terms of this 
equitable security, the case would have been 
very different from that which we have to con- 
sider. Here, there being this note outstanding, 
which "would become payable on the 11th July, 
power is given to the solicitor who holds the 
note, ami who could instantly have sued, to soil 
and realise the security which be held. There is 
also a great difference between this case and 
Cockburn v. Edwards as regards the nature of 
the property. There the mortgage . was on 
property as to which we know how it is usually 
dealt with. Here the property was of a very 
peculiar character. It was an interest in a 
railway burdened with a heavy debenture debt— 
the concern had previously become bankrupt, 
and, apparently, the interest of Mr. Pooley, if 
worth anything, was worth very little. There- 
fore it might be very reasonable that this not 
being an ordinary transaction there should be 
such a power as is here given to Mr. Kaye, Mr. 
Pooley not suggesting, .as, indeed, he hardly 
could have done, that he did not understand the 
power of sale, though he probably did not know 
what the ordinary power of sale in an ordinary 
mortgage is. Then it is also to be observed that 
in an ordinary mortgage the terms usually are 
that the power of sale shall not be exercised 
uuless the principal is wholly or in part unpaid 
six months after notice, or unless interest is in 
arrear for three months. Now, at the time when 
this power of sale was exercised, there really 
was three months’ interest in arrear, because the 
16Z. 17*. 10 d. was the interest on the debt due 
down to the 11th of July, and that had been in 
arrear for at least three months at the time this 
sale took place. In Cockburn v. Edwards the 
Court inquired whether the interest was in 
arrear, and only held the solicitor liable for the 
exercise of the power of sale because on the 
evidence before them they came to the conclu- 
sion that in fact he had been paid all the interest 
which was due by the receipt of rents which ho 
had appropriated to payment of interest, so that 
the ordinary form of a power of sale would not 
have allowed the sale which in fact was made 
by him. — p. 122. 

Cockburn v. Edwards, followed. 

Bright v. Campbell (1889) 41 Ch. D. 388, 392 ; 
60 L. T. 731 ; 37 W. R. 745. — KAY, j. 

Hickson v. Darl'ow (1883) 52 L. J. Ch. 453 : 

23 Ch. D. 690 ; 48 L. T. 449 ; 31 W. R. 

362, 417. — FRY, J. and O.A.. referred to. 

Blackburn Corporation r. Micklethfrnit (1886) 
54 L. T. 539 ; 50 J. P. 550. — Q.B.D. : Brewer +’. 
Square (1892) 61 L. J. Ch. 516; [1892] 2 Ch. 
Ill ; 66 L. T, 486 ; 40 W. R. 378 .— kekkwich, J. ; 
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Athlumney (Lord), In re. Wilson, Ex parte 
(18D8) 07 L. J. Q. B. 1)35 ; [1898] 2 Q. B. 517 ; 
79 L. T. 303 ; 17 W. R. lit.— WRIGHT, J. 

Brown’s Trust Estate, In re (1802) 9 Jur. 
(N.S.) 319; 11 W. R. 19.— STUART, V.-C., 
referred to. 

Palmer's Will. In re (1872) 11 L. J. Oh. 511 ; 
L. 11. 13 Eq. 108 . — wickens, V.-C. 

Palmer’s Will, In re, applied. 

Hirst's Mortgage, In re (1890) 60 L. J. Ch. 18 ; 
15 Oh. D. 263 ; 63 L. T. Ill ; 38 W. R. (>S5.— 

NORTH, J. 

Beaumont’s Trusts, In re (1871) 10 L. J. Oh. 
100 ; L. R. 12 Eq. 86 ; 19 W. R. 767.— 
MALIKS, v.-c followed. 

Wilkinson’s Mortgaged Estates, In re (1872) 
11 L. J. Oil. 392; L. R. 13 Eq. 631.— 
WTO KENS, V.-c. 

Wilkinson’s Mortgaged Estates, In re, 

dictum disserted- from. 

Hirst’s Mortgage, In re (1890) 60 L. J. Ch. 18 : 
15 Ch. J.). 263 ; 63 L. T. Ill ; 38 W. R. 685.— 
NORTH, J. 

Tucker v. Wilson (1714) 1 P. Wins. 261.— 
L.c. ; reversed nom. Wilson v. Tooker, 5 
Bro. P. C. 193 .— ill. (E.), applied . 

Be Verges ■/.*. Sandemau Clark & Co. (1900) 70 
L. J. Ch. 17 ; [1901] 1 Ch. 70 ; 83 L. T. 70 6 ; 19 
W. R. 167 . — EAR W ELL, J. : and (19021 71 L. J. 
Ch. 328 : [1902] 1 Ch. 579 ; 86 L. T. 209 ; 50 
W. R. 101.— C.A. ; v. WILLIAMS, L.J. dissenting. 

Major v. Ward (1817) 5 Hare 598. — v.-c., 
referred to. 

Orme v. Wright (183S) 3 Jur. 19 .— lang- 
dale, m.r. ; and Burnell, Ex parte, 
Lindon, In re (1813) 7 Jur. 116— c.J., 

rule in, not applied. 

Farrar r. Farrars, Ltd. (1888) 10 Ch. D. 395, 
112 (post, col. 1932). 

Downes y. Grazebrook (1817) 3 Meriv. 200 ; 
17 R. R. 62 . — l.C. 

Discussed, Knight r. Marjoribanks (1819) 2 
Mac. & G. 10; 2 TI. & Tw. 308.— L.C. ; 
principle explained, Robertson v. Norris (1858) 

1 Gift. 421, 121 ; 1 Jur. (N.S.) 155. — STUART, V.-C. 
(affirmed, 1 Jur. (N.S.) 113. — L.c.) ; observed on, 
Warner v. Jacob ( post) ; approved, Farrar v. 
Farrars, Ltd. (1888) 40 Oh. D. 395, 109 (post, 
col. 1932) ; referred to, HotUoxi v. Beaus [1903] 

2 Ch. 617, 653 (post, col. 1932). 

Robertson v. Norris, observed on. 

Warner r. Jacob (1882) 51 L. J. Ch. 612 ; 20 
Ch. I). 220 ; 46 L. T. 656 ; 30 W. R. 721 ; 16 
J. P. 136.— KAY, J. 

Warner v. Jacob, approved . 

Robertson v. Norris, disapproved. 

Martinson v. Clowes (1882) 21 Oh. B. 857 : 51 
L. J. Ch. 591 ; 16 L. T. 882 ; 30 W. R. 795 ; 
affirmed, (1885) 52 L. T. 706 ; 33 W. R. 555.— 
C.A. BAGGALLAY, BOWEN and FRY, L.J J. 

north, J. — The law as to the position of a 
mortgagee exercising a power of -sale is, in my 
opinion, correctly laid down by Kay, J., in 
Warner v. Jacob. ^ The language of Stuart, V.-C. 
in Robertson v. Avrris no doubt goes consider- 
ably further in treating the mortgagee as a 
trustee ; but that language goes beyond any- 
thing to bo found in the cases relied upon as 
authorities for it, as was pointed out by the C. A. 
in the recent case of Xash v. Eads (25 Sol. 
J. 95).— p. 860. 


Robertson v. Norris, referred to. 

Pooley’s Trustee r. Wlietliam (1-886) 55 L. J. 
Ch. 899 ; 33 Ch. 13. Ill, 123 ; 55 L. T. 333 : 31 
W. R. 689. — C.A. ; White v. City of London 
Brewery Co. (18S8) 58 L. J. Ch. 98 ; 39 Oh. 13. 
559, 561 ; 60 L. T. 19 ; 36 W. R. 881. — north. J. 
(affirmed, (1889) 58 L. J. Ch. 855 ; 12 Cli. 13. 237 ; 
38 W. R. 82 ; 5 T. L. R. 553.— C.A.). 

Robertson v. Norris and Martinson v. Clowes 

(supra), approved. 

Warner v. Jacob (supra), referred to. 

Farrar r. Farrars, Ltd. (1888) 58 L. J. Ch. 
185 ; 40 Ch. U. 395, 409 ; 60 L. T. 121 ; 37 VV. K. 
196. — C.A. 

Robertson v. Norris, commented on. 

Martinson v. Clowes, Warner v. Jacob and 
Nash y. Eads (supra, col. 1931). approved. 

Farrar y. Farrars, Ltd., referred to. 

Colson r. Williams (1889) 58 L. J. Ch. 539 ; 
61 L. T. 71.— KEKEWICH, J. 

Martinson v. Clowes. 

Distinguished, Nutt r. Easton [USw] I Oh. 
873 (post. col. 1933); followed, Hodson v. Beaus 
(1903) 72 L. J. Cli. 751 ; [1903] 2 Ch. 617, 652 ; 
89 L. T. 92 ; 52 W. R. 122. — JOYCE, J. 

Farrar v. Farrars, Ltd., referred to. 

Bailey r. Barnes (1S93) 63 L. J. Ch. 73 ; 
[1891] 1 Ch. 25 ; 7 R. 9 ; 69 L. T. 542 ; 12 W. R. 
66.— STIRLING, J. ; affirmed, C.A. 

Warner y. Jacob, applied. 

Farrar v. Farrars, Ltd, explained and 
applied. 

Van Horne v. Fonda (1821) 5 Jehns. Ch. 
Rep. (N.Y.) 3S8, 107.— KENT,' c., not 
follmoed. 

Kennedy c. De Trafford. (1896) 65 L. J. Ch, 

! 165 ; [1896] 1 Ch. 762 ; 71 L. T. 699 ; 11 W. R. 
451. — c.A. ; reversing v.-c. of Duchy of Lan- 
caster; C.A. affirmed, (1897) 66 L. J. Ch. 113 ; 
[1S97J A. C. ISO ; 76 L. T. 127 ; 15 W. R. 671.— 
H.L. (E.). 

LIND ley, j. — The V.-C. begins his judgment 
by referring to Warner v. Jacob and Farrar v. 
Farrars , Ltd., which contain the principles 
applicable to this case, and then he says : “ Now 
in this case it is not suggested that the mortgagee 
did not act hondjide; and it is not suggested 
that there was any corruption or collusion on 
their part, or that the sale itself was at an under- 
value so gross as to be in itself evidence of fraud.” 
If that is so, and I believe every word of it, upon 
what ground can the sale be set aside '! He was 
led, and I think a little misled, by some language 
I used in Farrar v. Farrars, Ltd. 1 there 
said : “If in exercise of his power he”— that is, 
the mortgagee — “ acts bond, fide and takes reason- 
able precautions to obtain a proper price, the 
mortgagor has no redress, even though more 
might have been obtained for the property if the 
sale had been postponed.” Now the V.-C. has 
come to the conclusion that reasonable precau- 
tions to obtain a proper price were not used. 1 
find from my colleagues who took part in the 
judgment, and who approved of it, that the 
reason why those words were added was this : a 
mortgagee is not a trustee of a power of sale for 
the mortgagor at all ; his right is to look after 
himself first. But he is not at liberty to look 
after his own interests alone, and it is not right, 
or proper, or legal, for him, either fraudulently or 
wilfully or recklessly, to sacrifice the property of 
the mortgagor — that is all. . . . With reference 

• 

/ 
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to . . . Van Horne, v, Fonda, all I can say is 
this : I Jo not know how far the law of 

America and the law of England are allied in 
these matters. I do happen to know this — that, 
according to the law of America, it is much 
easier for one co-owner of real property to get a 
lien on the whole than it is in this country. 
Whether that affected the learned judge's view T 
do not know ; but I am not prepared on the 
authority of that case to say that Dodson could 
be compelled, to account for the profit he may 
have made out of this sale.— p. 468. 

Warner v. Jacob, Farrar v. Farrars. Ltd. 
and Kennedy v. De Trafford ( [supra ), 
referred to. 

Field r. Debenture Corporation (1896) 12 
Times L. E. -169 . — north, j. 

Farrar v. Farrars, Ltd. and Kennedy v. 
De Trafford, considered and applied. 

Nutt r. Easton (1S99) GS L. J. Ch. 367: 
[1899] 1 Ch. 873. S77 ; 80 L. T. 853 : 47 W. E. 
430 ; altinted, 69 L. J. Ch. 46 ; [1900] 1 Ch. 29 : 
81 L. T. 530.— C.A. ' “ 

cozens-uardy, J. — In that case [Martinson 
v. Clowes, col. 1931] the solicitor had the conduct 
of the sale (p. 368). The C. A. in Farrar y. 
Farrars , Ltd. says this in the judgment of the 
present M.K. : “ A mortgagee with a power of 
sale, though often called a trustee, is in a very 
different position from a trustee for sale. A 
mortgagee is under obligations to the mortgagor, 
but he lias rights of his own which he is entitled 
to exercise adversely to the mortgagor. A trustee 
for sale has no business to place himself in such 
a position as to give rise to a conflict of interest 
and duty. But every mortgage confers upon the 
mortgagee the right totalise his security and to 
find a purchaser if he can, and if in exercise of 
his power he acts bond fide and takes reasonable 
precautions to obtain a proper price, the mort- 
gagor has no redress, even although more might 
have been obtained for the property if the sale 
had been postponed.” {Subsequently to that, in 
the H. L., the law is laid down even more strongly 
and more clearly by Lord Herschell in Kennedy 
v. Be Trafford , where he says: “I am myself 
disposed to think that if a mortgagee in exercising 
his power of sale exercises it in good faith, 
without any intention of dealing unfairly by his 
mortgagor, it 'would be very difficult indeed, if 
not impossible, to establish that he has been 
guilty of any breach of duty towards the mort- 
gagor.” And he says further : “ It is very 
difficult to define exhaustively all that would be 
included in the words ‘good faith,’ but I- think 
it would be unreasonable to require the mortgagee 
to do more than exercise his power of sale in that 
fashion.” Lord Macnagliten says this : “If a 
mortgagee selling under his power of sale in his 
mortgage takes pains to comply with the pro- 
visions of that power and acts in good faith, I do 
not think his conduct in regard to the sale can 
be impeached.” — p. 369. 

Spalding v. Thompson (185S) 26 Beav. 637. 
— M.R., reconsidered and- followed. 
Haselfoot’s (or Hazclfoot’s) Estate, In re, 
OhauntJer’s Claim (1872) 41 L. J. Ch. 286: 
L. E. 13 Eq. 327 ; 26 L. T. 140.— ROMILLY, M.R. 

Spalding v. Thompson and Haselfoot’s (or 
Hazelfoot’s) Estate, In re, applied. 
General Provident Assurance Co., In re, 
National Bank, Ex parte (1872) 41 L. J. Ch. 


S23 : L. E. 14 Eq. 507, 516 : 27 L. T. 433 ; 20 
W. E. 939. — M ALINS. V.-C. 

Spalding v. Thompson, followed. 

Jeves /*. Jcves (1876) 45 L. J. Ch. 245; 34 
L. T. 167.— BACON, V.-C. 

Spalding v. Thompson : Haselfoot’s Estate, 
In re and General Provident Assurance 
Co., In re, National Bank, Ex parte, not 

applied. 

Pile ■/-. Pile (1875) 23 W. E. 440.— HALL, V.-C. 

National Bank, Ex parte, applied. 

General South American Co., in re (1876) 2 
Ch. D. 337, 343; 34 L. T. 706 ; 21 ,W. E. 891.— 
31 ALINS, V.-C. ; tiff rated, C.A. 

Spalding v. Thompson; Haselfoot’s Estate, 
In re; and National Bank, Ex parte, 

nut followed. 

Talbot r. Frere (1878) 9 Ch. D. 568 ; 27 W. E. 
148. 

jessel, M.R. — Then, the argument being 
exhausted — or for lack of argument recourse is 
had to authority, and three cases have been 
cited. All I can say is, I do not understand 
them .... The law had been perfectly well 
settled on all these points many many years 
before those cases were heard or thought of, 
and I do not think the judges who decided 
those cases intended to do more than to follow 
the rule of law already laid down, they did not 
intend to lay down new law. — p. 574. 

Talbot v. Frere, distinguished. 

Eoxburghe r. Cox (1881) 17 Ch. D. 520; 50 
L. J. Ch. 772 : 45 L. T. 225 ; 30 W. E. 74.— C.A. 

James, L.J. — That was a case of trustee and 
resftii fjtte trust. Nobody could sue at common 
law for the surplus proceeds of sale of the 
mortgaged estate. The present is a case of a 
common law demand for money had and 
received. — p. 525. 

Eoxburghe v. Cox, applied. 

Johnstone r. Cox (1881) 19 Ch. D. 17, 20; 
45 L. T. 657: 33 W. E. 114.— C.A. ; Webb r. 
Smith (1885) 30 Ch. D. 192, 199 ; 53 L. T. 737.— 
C.A. 

Talbot v. Frere, followed. 

Spalding v. Thompson and Haselfoct’s 
Estate, In re (supra'), distinguished. 

National Bank, Ex parte, commented on. 

Eoxburghe v. Cox, referred to. 

Gregson, In re, Christison r. Bolam (1887) 36 
Ch. D. 223 ; 57 L. T. 250 ; 35 W. E. 803.— 
NORTH, J". 

Talbot v. Frere, referred to. 

Hankey, In re, Smith r. Hanlcey (1899) 68 
L. J. Ch. 242 ; [1899] 1 Ch. 541 ; 80 L. T. 47; 
47 W. E. 444. — north, J. 

Peacock v. Burt (1834) 4 L. J. Ch. 33.— 
PEPYS, M .R., followed. 

Bates v. Johnson (1859) 28 L. J. Ch. 509 ; 
Johns. 304, 314 ; 5 Jur. (N.s.) 842. — WOOD, v.-c. 

Peacock v. Burt, not to be extended. 

Bates v. Johnson, dictum questioned. 

West London Commercial Bank r. Eeliance 
Permanent Building Society (1S85) 29 Ch. D. 
954 ; 54 L. J. Cli. 1081 ; 53 L. T. 442 ; 33 W. E. 916. 

[wood, v.-c., says, in Bates v. Johnsw, “If a 
second and a third mortgagee are both equally 
desirous of redeeming the first, the first mort- 
gagee has it in his power, if he be so winded, to 
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give the preference to which of the two he 
pleases.”] 

cotton, L.J. — I should doubt, that very much : 
the second mortgagee is prior to the third. — 
p. 900. 

lindley, L.J. — Another argument was 
addressed to us based upon Peacock v. Burt, and 
that class of cases, which have established the 
law as stated by Cotton, L.J. : but in my opinion 
they are cases which certainly ought not to be 
extended. Peacock v. Burt looks very like a 
conspiracy between the first and third mort- 
gagees to cheat the second, which cannot be 
right. That, however, is the aspect which 
many of. the old cases on the subject bear ; still, 
I am not at liberty to question those decisions, 
for although they are opposed to my ideas of 
morality, they are nevertheless law. However, 

I am not going to make them the pretext for 
doing further wrong. — p. 963. 

Bates v. Johnson, referred to . 

Bailey v. Barnes (1893) 63 L. J. Ch. 73 ; [1894] 

1 Ch. 25, 37 ; 7 E. 9 ; 69 L. T. 542 ; 42 W. E. 66. 
— C.A. 

West London Commercial Bank v. Reliance 

Building Society (col. 1934), referred to. 
Corbett r. National Provident Institution 
(1900) 17 Times L. E. 5. — phillimoee, j. 

Kirkwood v. Thompson (1865) 34 L. J. Ch. 

305, 501 ; 2 H. & M. 392 ; 11 Jur. (N.S.) 

385.— WOOD, V.-C. : affirmed, 2 De (L J. 

& S. 613 ; 12 L. T. '611 ; 13 W. E. 1052.— 

CEAN WORTH, L.C., approved. 

Locking r. Parker (1873) 42 L. J. Ch. 257 ; 
L. E. 8 Oh. 30, 39 ; 27 L. T. 635 ; 21 W. E. 
113. — l.jj, ; reversing 41 L. J. Ch. 544 ; 27 L. T. 
29. — ROMILLY, M.R. 

Kirkwood v. Thompson, approved . 

Locking v. Parker, explained. 

Alison, In re, Johnson v. Mounsey (1879) 11 
Ch. D. 284 ; 40 L. T. 234 ; 27 W. E. 537.— C.A. : 
reversing malins, v.-C. 

jessel, m.e. discussed Locking v. Parker and 
approved of Kirkwood v. Thompson . — p. 296. 

.baggallay, l.j. — The V.-C. fully recognised 
the law to be as it has just been stated by the M.E., 
but he founded his decision on certain passages 
which he found in the judgment of James, L.J., 
in Locking v. Parker ; however, he does not seem 
to have adverted to the distinction that in that 
case the sale had been exercised as regards a 
sufficient portion of the estate to pay off the 
amount of principal money and interest before 
the period of twenty years had elapsed, and 
therefore before the time had arrived when the 
right of the mortgagor was barred. What the 
L.J. said is this: — 4 4 In that case when 
the estate has been sold, there is an express 
trust of the surplus money for the mortgagor. 

If, then, there had been any allegation in this 
bill, or any evidence that there were any surplus 
moneys, the bill might have been sustained for 
those surplus moneys, but that is not the frame 
and intention of the bill.” But dicta and 
observations of this kind made by a judge in the 
course of a judgment must be read with reference 
to the particular circumstances of the case before 
him. In that case had there been any surplus 
money s*af ter satisfying the principal money and 
interest due, the mortgagees would doubtless 
have had to account, because the trust had arisen 
before the estate was barred, but the distinction 
O.C. 


between that case and the present is this, that 
in the present case the sale dirf not take place 
until after the estate had been barred. — p. 297. 

Locking v. Parker and Alison, In re, Johnson 
v. Mounsey, applied. 

Chapman v. Oorpe (1879) 41 L. T. 22 ; 27 
W. E. 781. — FRY, j. 

Kirkwood v. Thompson Qmprd) and Locking 
v. Parker, discussed . 

Banner v. Berridge (1881) 50 L. J. Cli. 630 ; 

1 18 Ch. D. 254, 265 ; 44 L. T. 680 ; 29 W. E. 
844 ; 4 Asp. M. C. 420. — KAT, J. ; Warner r. 
Jacob (posf). 

Locking v. Parker and Alison, In re, 

explained and distinguished. 
Eochefoucauld r. Boustead (1896) 66 L. J. Ch. 
74 ; [1897] 1 Ch. 196, 208 ; 75 L. T. 502 ; 45 
W. E. 272.— C.A. 

Locking v. Parker, considered , 

Liquidation Estates Purchase Co. v*. Willoughby 
(1S9S) 67 L. J. Ch. 251 ; [1898] A. C. 321, 339; 
78 L. T. 329 ; 46 W. R. 5S9. — H.L. (e.). 

Alison, In re. 

Applied , Sanders r. Sanders (1881) 51 L. J. 
Ch. 276 ; 19 Ch. J). 373, 379 ; 45 L. T. 637 ; 30 
W. E. 280. — C.A. ; referred to, Warner -/’. Jacob 
(1882) 51 L. J. Ch. 642 ; 20 Ch. D. 220 ; 46 L. T. 
656 ; 30 W. Rr721. — kay, j. ; referred to. Love- 
ridge, In re, Dravton /;. Loveridge (1902) 71 L. J. 
Ch. 865 ; [1902]" 2 Ch. 859, S62 ; 87 L. T. 294. 
—BUCKLEY, J. 

Tanner v. Heard (1857) 23 Beav. 555 ; 5 
W. R. 420.— ROMILLY, M.E., explained. 
Banner v. Berridge (fSSl) 50 L. J. Ch. 630 ; 
18 Ch. D. 254, 261 ; 44 L. T. 680 ; 29 W. R. 
844 ; 4 Asp. M. C. 420. 

kay, J. — But then I was referred to cases, of 
which I will mention one or two, to show that 
a mortgagee selling under that power became 
affected with an express trust. The first case I 
will notice was Tanner v. Heard. There I observe 
that the M.R., in his judgment, carefully puts 
the case, not on the ground of the defendant 
being mortgagee, but on a separate and distinct 
ground. He says, “ The question in this case is 
as to costs, which are claimed by both sides.” 

It was only a question of costs. Then he says, 

“ I am of opinion that this is not a case in which 
the principles which obtain in a suit between 
mortgagees are applicable ; I think it distin- 
guishable. It is a case of this description : The 
defendant was first mortgagee of a ship, the 
plaintiff was the second. The defendant, with 
the sanction and authority of the plaintiff, sold 
it at Amsterdam, and received the proceeds of 
the sale. Being entitled, in the first place, to the 
amount due on his mortgage and the expenses of 
the sale of the ship, and, there being a surplus, 
he was bound to account to the plaintiff in the 
character of trustee.” The M.E., if I understand 
him, carefully distinguishes the ease from the 
ordinary case of a mortgagee selling, and holds 
that, because the ship was sold by arrange- - 
ment between the two who were, both of them, 
interested in the property, the one who received 
the money was trustee of the surplus for the 
other. That, therefore, is no authority that a 
mortgagee selling a ship under the statutory 
power is a trustee. — p. 634. See judgment at 
length. 
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Banner v. Ber ridge (s?iprri), referred to. 
Nugent t\ Nugent (1-884) 15 L. K. Ir. 321.— 
PORTER, M.R. : Firth v. Slingsby (1888) 58 L. T. 
481.— STIRLING, ,T. ; Dooby r. Watson (1 888) 57 
L. J. Oh. 865 ; 39 Oh. D. 178, 186 ; 58 L. T. 
943 ; 36 W. R. 764. — kekewich, J. 

Banner v. Berridge. 

Applied-. Soar v. Ashwell [1893] 2 Q. B. 390 ; 
4 R. 602 ; 69 L. T. 5S5 : 42 W. R. 165.— c.A. ; 
referred to, Price v. Phillips (1895) 13 R. 191. — 
CHITTY, j. : explained and dinting niched, Roche- 
foucauld t. Boustead (1896) 66 L. J. Ch. 74 : 
[1897] 1 Ch. 196, 209 ; 75 L. T. 502 ; 45 W. R. 
272.— C.A. ; approved. Friend, In re. Friend r. 
Young (1897) 66 L. J. Ch. 737 ; [1897] 2 Ch. 421, 
436 ; 77 L. T. 50 ; 46 W.R. 189. — STIRLING-, J. 

Davey v. Durrant (1857) 26 L. J. Ch. 830 : 
1 33e O. & J. 535 . — l.jj., followed. 
Thurlow v. Mackeson (1868) 3S L. J. Q. B. 57 : 
L. R. 4 Q. B. 97, 109 ; 19 L. T. 44S ; 17 W. R. 2S0. 
— LUSH and HANNEN, JJ. 

Davey v. Durrant and Thurlow v. Mackeson, 

followed. 

Bettves v. Maynard (1SS3) 49 L. T. 389 ; 31 
W. R. 4G1.— c.A. 

Davey v. Durrant, referred to. 

Warner v. Jacob (j post) ; Farrar r. Farrars, 
Ltd. (18S8) 58 L. J. Ch. 185 ; 40 Ch. D. 395, 
406 ; 60 L. T. 121 ; 37 W. R. 196.. — C.A. 

Davey v. Durrant, explained , 

Colson r. Williams (-1889) 5S L. J. Ch. 539 ; 61 
L. T. 71. — KEKEWICH, J. 

Chambers v. Waters (1829) 3 Sim. 42. — 
SHADWELL, v.-c. ; S. C. on appeal, Coop. t. 
Brough. 91 ; affirmed jtonb. Waters v. Groom 
(1844) 11 Cl. & F. 684.— H.L. (E.). 

Matthie v. Edwards (1846) 2 Coll. 465 ; 
10 Jur. 347. — v.-c. ; reversed mm. Jones v. 
Matthie (1847) 16 L. J. Ch. 405 ; 11 Jur.761.— L.c. 
Jones v. Matthie, referred- to. 

Jacob v. Warner (pouf). 

Adams v. Scott (1859) 7 W. R. 213.— 
wood, v.-c., referred to. 

Jacob r. Warner (1882) 51 L. J. Ch. 642 ; 20 
Ch. D. 220; 46 L. T. 656 ; 30 W. R. 721.— 
KAY, J. ; Stevens r. Theatres, Ltd. (1903) 72 
L. J. Ch. 764; [1903] 1 Ch. 857, 861 ; 88 L. T. 
458 ; 51 W. R. 585. — FAR WELL, J. 

16, Receiver, 

Truman & Co. v. Redgrave (1 881) 50 L. J. Ch. 
830 ; 18 Ch. D. 547 ; 45 L. T. 605 ; 30 
W. R. 421.— JESSEL, M.R. 

Distinguished; Whitley r. Challis (1891) 61 
L. J. Ch.' 307 ; [1892] 1 Ch. 64, 70 ; 65 L. T. 838 ; 
40 W. R. 291. — c.A. ; followed, Grafton (Duke) 
v. Taylor (1891) 7 T. L. R. 588. — NORTH, J. 
Whitley v. Challis. 

Distinguished, County of- Gloucester Bank r. 
Rudry Merthyr Steam, &c. Co. (1895) 64 L. J. 
Ch. 451 ; 1 1895] 1 Ch. 629 ; 12 R. 183 ; 72 L. T. 
375 ; 43 W. R. 486 ; 2 Manson 223.— C.A. : 
referred to, Baglioni v. Cavalli (1900) 83 L. T. 
500 ; 49 W. R. 236.— COZENS-HARDY, J. And see 
“ Company,” vol. 1, col. 462. 

Mason v. Westoby (18S6) 55 L. J. Ch. 507 ; 
32 Ch. D. 206 ; 54 L. T. 526 ; 34 W. R. 
498. — BACON, v.-C., discussed. 

Prytherch, In re, Prytherch v. Williams (1889) 


59 L. J. Ch. 79 ; 42 Ch. D. 590, 601 ; <51 L. T. 
799 ; 38 W. E. 61.— NORTH, ,T. 

Prytherch, In re, Prytherch v. Williams, 

discussed. 

County of Gloucester Bank v. Rudry Merthyr 
Steam, &c. Co. (1S95) 12 R. 183.— C.A. S. O. 
(supra, col. 1937). 

Wills v. Luff (188S) 57 L. J. Ch. 563 ; 38 
Ch. D. 197 ; 36 W. R. 571.— C KITTY, ,r. : 
affirmed, W. N. (18S8) 191.— C.A. 
Distinguished, Manchester anil Liverpool Bank 
v. Parkinson (1889) 60 L. T. 258 .— kekewich, j. : 
referred to , Holmes v. Millage (1893) 62 L. J. 
Q B. 380 ; [1893] 1 Q. B. 551 ; 4 R. 332 : 68 L. T. 
205 ; 41 W. II. 354 ; 57 J. P. 551.— C.A. 

Law v. Glenn (1867) L. R. 2 Ch. 031.— 
L.JJ., principle applied. 

Hale, In re, Lilley v. Foart(l899)79 L. T. 468.— 
BYRNE, J. ; affirmed, 68 L. J. Ch. 517 ; [1899] 2 
Ch. 107 ; 80 L. T. 827 ; 47 \\ r . R. 579.— C.A. 

Cosgrave v. Gannon (1841) 3 Ir. Eq. R. 433 ; 
FI. & K. 228. — M.R., approved. 

Whaley r. Whaley (1847) 11 Ir. Eq. R. 276. — 
CUSACK SMITH, M.R. 

Walker v. Bell (1816) 2 Madd. 21 : 17 R. R. 
174. — v.-c. ; andDelany v. Mansfield (1825; 
1 Hogan 2 34. — M. R. , appro vcd. 

Thomas v. Brigstocke (1S27) 4 Russ. 64 ; 28 
R.R. 4.— M.R. ; affirmed, L.C. ; Gres ley v. 
Adderley (1818) 1 Svvanst. 573 ; 18 R. R. 
146. — L.c. ; and Brooks v. Greathed (1820; 
1 J. & W. 176. — M.R. , not applied. 
Murtagh r. Tisdall (1839) 2 Ir. Eq. R. 41. — 
O’LOGHLEN, M.R. 

Walker v. Bell and Delany v. Mansfield, 

considered. 

Morrogh r. Hoare (1S42) 5 Ir. Eq. R. 195. — 
BLACKBURNE, M.R. 

Walker v. Bell, explained and, applied. 
Tatham r. Parker (1853) 22 L. J. Ch. 903 ; 1 
Sm. & G. 506; 17 Jur. 929: 1 W. R. 491.— 
STUART, V.-C. 

Delany v. Mansfield, not followed. 

Walker v. Bell and Tatham v. Parker, 

distinguished. 

Bertie v. Abingdon (Lord) (1817) 3 Mcriv. 
560 ; 16 R. R. 125. — M.R. : Gresley v. 
Adderley ; and Thomas v. Brigstocke, dis- 
cussed. 

Hoare, Ln re, Hoare?:. Owen (1892) 01 L. J. Oh. 
541 ; [1892] 3 Ch. 94 ; 67 L. T. 45 ; 41 W. R. 
105. — STIRLING, J. See judgment at length. 

Thomas v. Brigstocke, distinguished. 

Hoare, In re, Hoare v. Owen, referred to. 
Preston v. Tunbridge Wells Opera House, Ltd. 

| (1903) 72 L. J. Ch. 774 ; [1903] 2 Ch. 323 ; 88 
L. T. 53.— FARWELL, J. 

Jenner-Fust v. Needham (1886) 31 Ch. D. 
500 ; 54 L. T. 420 ; 34 W. R. 409.— PEAR- 
SON, iT. 

JS r ot followed, Hoare t\ Stephens (1886) 32 
Ch. D. 194 ; 55 L. J. Ch. 511 ; 54 L. T. 230 ; 
34 W. R. 410.— BACON, v.-c. ; followed, Peat r. 
Nicholson (1886) 54 L. T. 569 ; 34 W. IJ, 451.— 
KAY, J. ; varied, Jenner-Fust v. Needham (1886) 
55 L. J. Ch. 629 ; 32 Ch. D. 582 ; 55 L. T. 37 ; 34 
W. R. 709.— c.A. 
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Jenner-Fust v. Needham (c.A.), distin- 
guished. 

Coleman r. Llewellin (1886) 56 L. J. Cli. 1 ; 
34 Ch. D. 143 ; 55 L. T. 017; 35 W. R. 82.— 
C.A. ; Ingham r. Sutherland (IS90) 03 L. T. 
014. — KEKEWICH, J. 

Ross Improvement Commissioners v.ITsborne, 
W. N. (1800) 02. — STIRLING, J., not 
followed. 

Jenner-Fust v. Needham and Hoare v. 
Stephens (sup rtf), referred to. 

National Building Society v. Raper (1891) 61 
L. J. Ch. 73 ; [1892] 1 Ch. 54; 05 L. T. 068 ; 40 
W. It. 73.— CHITTY, J. 

Coleman v. Llewellin, followed. 

Smith r. Pearman (1888) 58 L. T. 720 ; 30 
W. It. 681.— CHITTY, J. 

Coleman v. Llewellin, not followed. 

Jenner-Fust v. Needham, explained. 

Oheston i\ Wells (1893) 3 It. 367 ; 62 L. J. Ch. 
468 : [1893] 2 Ch. 151 ; 68 L. T. 197 ; 41 W. It. 
374. 

NORTH, J. — In Coleman v. Llewellin it was 
pointed out by the C. A. that the proviso which 
was there inserted in the order must have been 
put in for some special reason by the judge, 
which makes a broad distinction between that 
case and Jenner-Fust v. Needham , which lays 
down the general rule that in ordinary cases 
where the receiver receives rents between the 
date of the certificate and the day fixed for 
redemption, those rents must be taken into 
account, and a further time allowed for redemp- 
tion. — p. 367. 

Lewis v. Zouche (Lord) (1828) 2 Sim. 388.— 
SHADWELTj, V.-C., not followed. 

Smith r. Effingham (Earl) (1844) 7 Beav. 357 ; 
8 Jur. 479.— LANGDALE, M.K. 


17. Parties. 

Winchester (Bishop) v. Beavor (1797) 3 Yes. 
314 ; S R. XI. 132, n. — M.R., discussed. 
Winchester (Bishop) r. Paine (1805) 11 Yes. 
194 ; 8 11. R. 131. — M.R. : Bolleston v. Morton 
(1842) 1 Dr. & War. 171 ; 1 Con. & L. 252 ; 4 Ir. 
Eq. R. 149.— L.C. 

Palk v. Clinton (Lord) (1805) 12 Yes. 4S : 
8 R. R. 283. — M.R., applied. 

Cholmondeley (Marquis) v. Clinton (Lord) 

1820) 2 J. & W. 1.— PLUMER, M.R. : affirmed, 

1821) 4 Bligh 1 ; 22 R. R. 83.— H.L. (a.) ; 
Thorneycroft r. Crockett (1848) 2 H. L. Cas. 239, 
255.— H.L. (e.). 

Palk v. Clinton (Lord) and Thorneycroft v. 
Crockett, referred to. 

Jennings v. Jordan (1881) 51 L. J. Cli. 129 ; 
6 App. Cas. 698, 705 ; 45 L. T. 593 ; 30 W. R. 869. 
— H.L. (E.). See supra, col. 1904. 

Fowler v. Wyatt (1857) 24 Beav. 232 [not 
reported on the point dealt with below] ; 
and Adams v. Paynter (1S44) 14 L. J. Ch. 
53 ; 1 Coll. C. C. 530 ; 8 Jur. 1063.— 
KNIGHT BRUCE, V.-C., duCUSSed. 

Luke v. South Kensington Hotel Co. (1879) 
11 Ch. D. 121 ; 4S L. J. Ch. 361 ; 40 L. T. 638 ; 
27 W. ft. 514. — C.A. ; reversing (1877) 7 Ch. 
D. 789 ; 47 L. J. Ch. 210. -FRY, J. 

JESSEL, M.R. — It is very difficult to find 
authorities exactly in point. I recollect one very 


strongly in point. It was Fowler v. Wyatt , which 
was a suit to set aside a release ftf an equity of 
redemption and to redeem. Fowler became 
bankrupt. He had two assignees, one the trade 
assignee, and the other the official assignee. 
The official assignee, being afraid of the cost of 
the litigation, declined to join as plaintiff, and 
the trade assignee alone revived. That was 
objected to first at the Rolls, where the M.R. 
overruled the objection on the ground that one 
of two trustees acting in bankruptcy could 
maintain a suit to redeem. It was appealed to 
Lord C ran worth, then L.C., who affirmed the 
decision, and the suit afterwards came on for 
hearing. . . . Two trustees there [Adams v. 
Faijnterl filed a bill to foreclose. It was ob- 
jected that the third trastee had not been dis- 
charged and should have joined them. How ? 
The objection was that he was not made a 
party, and the objection was allowed, and he 
was made a parry as defendant. They did not 
add plaintiffs in those days, and therefore that 
was considered sufficient. And on general 
principles I cannot see why this should not be 
done. — p. 126. 

Luke v. South Kensington Hotel Co., referred 
to. 

Palmer v. Mallet (1887) 57 L. J. Ch. 226 : 36 
Ch. D. 411, 417; 58 L. J. 64 ; 36 W. R. 460.— 
chitty, j. (erf firmed, C.A.) : Webb r. Jonas (18S8) 
57 L. J. Ch. 671 ; 39 Ch. D. 660, 668 ; 58 L.,T. 
882 ; 36 W. R. 666.— kekewich, j. ; Continental 
Oxygen Co., In re (post). 

Drage v. Hartopp (1S85) 54 L. J. Ch. 
434 ; 28 Ch. D. 414 ; 51 L. T. 902 ; 33 
W. R. 410 . — pea^son, J. ; Davenport v. 

! James (1847) 7 Hare 249 : 12 Jur. 827.— 

WIGRAM, v.-c. ; Lowe v. Morgan (1784) 

1 Bro. C. C. 368. — L.C. ; and Palmer v. 
Carlisle (Earl) (1823) 1 Sim. & S. 423.— 
leach, v.-c., dismissed. 

Continental Oxygen Co., In re, Elias v. Con- 
tinental Oxygen Co. (1897) 66 L. J. Ch. 273 ; 
[1897] 1 Ch. 511, 515 ; 76 L. T. 229 ; 45 W. R. 
313. — KEKEWICH, J. 

Goldsmid v. Stonehewer (1852) 22 L. J. Ch. 
109 ; 9 Hare (App.) xxxviii. ; 17 Jur. 199 ; 

1 W. R. 91. — turner, v.-c., distinguished. 

Mills r. Jennings (1880) 13 Ch. D. 639 : 49 
L. J. Ch. 209 ; 42 L. T. 169 ; 28 W. R. 549.— 
C.A. ; affirmed, nom. Jennings v. Jordan. — H.L. 
(supra, col. 1939). 

cotton, L.J. — Under Order XYI. rule 7 (Ord. 
XVI. r. 8), (1883), trustees may, both as plain- 
tiffs and defendants, sufficiently represent the 
trust estate, without any of the parties bene- 
ficially interested being before the Court, with 
power, nevertheless, for the Court or a judge to 
direct any of such last-mentioned persons to be 
made parties. But this rule is in substance a 
repetition of rule 9, sect. 42, of the Chancery Act. 
1852 ; and it was argued that, in suits relating 
to mortgagees, it had been held, as in Goldsmid 
v. Stonehewer, that trustees did not sufficiently 
represent their adult cestuis que trust unless it 
was probable that the trustee, from being 
executor or otherwise, had funds in hand suffi- 
cient to enable him to redeem. But that case 
was a suit for foreclosure, in which the trustee 
was a defendant whom the plaintiff sought to 
foreclose ; and there is a reason in such a case 
for not giving the plaintiff the relief he seeks 
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unless lie brings before the Court all those 
interested in thfj equity of redemption who may 
probably have the means of redeeming the 
mortgage. Here the plaintiff-trustee is seeking 
to redeem, and the dismissal of his bill will he 
effectual in favour of the defendant Jennings, 
so as to prevent any further proceedings for 
redemption in respect of the property vested in 
the plaintiff as trustee. — p. 649. 

Mills v. Jennings (supra'), discussed. 

Francis v. Harrison (1889) 59 L. J. Ch. 248 ; 
43 Ch. D. 183 ; 61 L. T. 667 ; 3S W. R. 329.— I 
NORTH, J. 

Francis v. Harrison, applied. 

Griffith v. Pound (1S90) 45 Ch. D. 553, 557 ; 
59 L. J. Ch. 522. — STIRLING, J. 

Mills v. Jennings ; Francis v. Harrison ; and 
Griffith v. Pound, approved and applied . 

Wavell r. Mitchell (1891) 64 L. T. 560.— 

IvEKEWICH, J. 

Wavelkv. Mitchell, explained. 

Mitchell, In re, Wavell v. Mitchell (1892) 65 
L. T. 851. — KEKEWICH, J. 

18. Costs and Expenses. 

Blakesley and Beswick, In re (1863) 32 
Beav. 379 ; S. C. nom. Blakeley, In re, 9 Jur. 
(N.S.) 1265 ; 8 L. T. 343 ; 11 W. R. 656.— M.R, 

Anon (1728) Mosely 45. — M.R., commented on. 

Browner. Lockhart (1840) 9 L. J. Oh. 167; 
10 Sim. 420 ; 4 Jur. 167 .— shad well, v.-c. 

Detillin v. Gale (1802) 7 Ves. 583 ; 6 R. R. 
192. — L.c. ; ancl Taylor v. Baker (1818) 5 
Price 306 : Daniell 71 ; 19 R. R. 625.— 
EX. , followed: • 

Harvey r. Tebbutt (1820) 1 J. & W. 197 ; 21 
R. R. 145.— PLUMER, M.R. 

Detillin v. Gale, discussed. 

Archdeacon r. Bowes (1S24) 13 Price 353. — 
EX. ; Dryden v. Frost (1888) 8 L. J. Ch. 235 ; 3 
Myl. & Cr. 670 ; 2 Jur. 1030.— COTTENHAM, l.c. 

Archdeacon v. Bowes, distinguished. 

Snagg v. Frith (1846) 9 Ir. Eq. R. 285 ; S. C. 
north. Snagg •?*. Frizell, 3 Jo. & Lat. 383. — L.c. 

Dryden v. Frost (supra), discussed. 

Hewitt r. Loosemore (1851) 21 L. J. Ch. 69 ; 
9 Hare 449 ; 15 Jur. 1097.— TURNER, V.-C. 

Ellison v. Wright (1827) 3 Russ. 458; 27 
li. it. 108.— M.R. 

Distinguished , Peers v. Oeeley (3852) 15 Beav. 
209. — M.R. ; referred to , Wilkes r. Saunion (post). 

Dryden v. Frost, referred to. 

Horlock v. Smith (1844) 1 Coll. C. C. 287, 298. 
— V.-C., considered. 

Wilkes r. Saunion (1877) 7 Ch. D. 188 ; 47 L. 
J. Ch. 150. 

jrssel, M.R . — Ilorloch v. Smith was decided in 
1844, before ilie order under which “just allow- 
ances” are now imported into every decree 
directing accounts. This case is not quite cor- 
rectly stated in Seton [3rd eel., p. 381] for the 
decision clearly intimates that if “just allow- 
ances” had been mentioned in the decree the costs 
of the ejectment by the mortgagee, that is, the 
costs incurred by her in enforcing and in giving 
effect to her security, would have been allowed. 
Mr. Wigram, in his argument, states the law to 
be, that in an account between mortgagor and 
mortgagee, the mortgagee is entitled to all costs 


incurred in fairly and reasonably maintaining his 
title at law ; and in support of that proposition 
he cites Dryden v. Frost and Ellison v. Wright 
(supra). To that statement of the law Knight 
Bruce, V.-C. in reality assents, but under the 
particular circumstances of the case he declined 
to give the mortgagee the costs. — p. 190. 

Ellison v. Wright, approved. 

Dryden v. Frost, referred to. 

Lewis v. John (1838) 7 L. J. Ch. 242 ; 9 Sim. 
366.— SHAD WELL, v.-C. ; and Merriman v. 
Bonney (1864) 12 W. R. 461.— kindkrs- 
LEY, V.-C., disapproved. 

National Provincial Bank of England?*, (lames 
(1886) 31 Ch. D. 582 ; 55 L. J. Ch. 576 ; 54 L. T. 
696 ; 34 W. R. 600. — C.A. ; 1 varying 53 L. T. 955. 
—PEARSON, J. 

cotton, l.j. — A s regards the authorities on 
this class of costs, I prefer Ellison v. Wright to 
Lewis v. John and Merriman v. Bonney , so far 
as the latter two cases throw doubt upon the 
first ; and I am glad to find that in the note to 
Seton on Decrees [4th ed., p. 1059] the law is 
laid down in terms which are, I think, justified 
by the authorities : — “ Both in foreclosure and 
redemption actions the mortgagee is entitled to 
the costs of suit, and also to all costs properly 
incurred by him in reference to the mortgaged 
property for its protection or preservation, 
recovery of the mortgage money, or otherwise 
relating to questions between him and the 
mortgagor, and to add the amount to the sum 
due to him on his security.” — p. 593. 

Dryden v. Frost, referred to. 

Wales r. Carr [1902] 'l Ch. 860 (col. 1944). 

Wetherell v. Collins (1818) 3 Madd.255 ; 18 
R. R. 229. — v.-c., principle applied. 

Bartle v. Wilkin (1836) 8 Sim. 238.— v.-c. ; 
Smith r. Chichester (1842) 4 Ir. Eq. R. 580 ; 1 
Con. & L. 486 : 2 Dr. & War. 393. — L.C. ; Day r. 
Kelland (post). 

Bartle v. Wilkin, applied. 

Smith v. Chichester (supra). 

National Provincial Bank of England v. 
Games (supra), distinguished. 

Day v. Kelland (1900) 82 L. T. 142. — COZENS- 
HARDY, J. ; affirmed, C.A. (post, col. 1943). 

Hodges v. Croydon Canal Co. (1S40) 3 Beav. 
86.— M.R. 

Distinguished , Hughes r. Kelly (1843) 5 

Ir. Eq. R. 286 ; 3 Dr. & War. 482 ; 2 Con. & L. 
223. — L.c. ; discussed , Kinnaird r. Trollope (post). 

Watts, In re, Smith v. Watts (1S82) 22 Ch. 
D. 5 ; 48 L. T. 167 ; 31 W. R. 262.— C.A. 
JESSEL, M.R. and cotton, L.J., applied. 

Bird v. Wenn (1886) 55 L. J. Ch. 722 ; 33 Ch. D. 
215, 219 ; 54 L. T. 933 ; 34 W. R. 652.— STIR- 
LING, «T. ; Lad brook r. Passman (1888) 57 L. J. 
Ch. 855 ; 59 L. T. 306.— STIRLING, J. 

Watts, In re, discussed. 

Kinnaird r. Trtiiopc (1889) 58 L. J. Ch. 556 ; 
42 Ch. D. 610, 619 ; 60 L. T. 892.— STIRLING, J. 

Watts, In re, and Bird v. Wenn, dis- 
tinguished. 

Squire?'. Pardoe (1891) 66 L. T. 243 ; 40 W. R. 
100.— C.A. LINDLEY, BOWEN and PRY, L.JJ. 

Watts, In re, principle applied. <- 

Stone v. Lickorish (1891) 60 L. J. Ch. 289 : 
[1891] 2 Ch. 363, 370 ; 64 L. T. 79 ; 39 W. R. 331. 
—STIRLING, J. 
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Watts, In re, distinguished. 

Lloyd’s Bank r. Princess Royal Colliery Co. 
(1900) S2 L. T. 559. 

byrne, J. — Watts. In re , was a case between 
mortgagee and mortgagor, and was not, in my 
opinion, intended to lay down any .general rule 
as to costs of adjournment different from that 
which has been, so far as I know, universally 
followed for many years. — p. 560. 

Price v. M*Beth (1864) 83 L. J. Ch. 460 ; 10 
Jur. (N.s.) 579 ; 10 L. T. G21 ; 12 W. R. 
S18.— stuart, v.-c., followed. 

London Scottish Benefit Building Society r. 
Chorlcy (1884) 53 L. J. Q. B. 272 ; 12 Q. B. D. 452, 
45S ; 50 L. T. 265 ; 32 W. R. 577.— Q.B.D. ; 
affirmed, 53 L. J. Q. B. 551 ; 13 Q. B. D. 872 ; 
51 L. T. 100 : 32 W. R. 7S1.— C.A. 

Price y. MBeth, not followed . 

Stone r. Lickorish (1891) 60 L. J. Ch. 289; 
[1891] 2 Ch. 363, 367.— STIRLING, J. {supra). 

Sclater v. Cottam (1857) 3 Jur. (tfs.) 630 ; 

5 W. R. 744. — KIN DERSLEY, v.-c. ; and 
Taylor, In re (1854) 23 L. J. Ch. 857 ; 18 
Be av. 165 ; 18 Jur. 666 ; 2 W. R. 249. — 
M.R., distinguished and not followed. 
Donaldson, In re (1884) 54 L. j. Ch. 151 ; 27 
Ch. D. 544, 550 ; 51 L. T. 622.— BACON, V.-C. 

Sclater v. Cottam, referred to. 

Roberts, In re (18S9) 59 L. J. Ch. 25 ; 43 Ch. 
D. 52.— KAY, J. 

Sclater v. Cottam and Roberts, In re, 

appro red. 

Wallis, In re, Lickorish, Ex parte (1890) 59 
L. J. Q. B. 500 ; 25 Q. B. D. 176, 180 ; 62 L. T. 
674 ; 38 W. R. 482 ; 7 Morrell 148.— C.A. 

Wallis, In re, Lickorish, Ex parte, and 
Sclater v. Cottam, principle applied. 

Stone ■??. Lickorish [1891] 2 Ch. 363, 368 
(supra). 

Taylor, In re {supra) J Sclater v. Cottam ; 
Roberts, In re; and Wallis, In re, 

discussed. 

Donaldson, In re, obserred on. 

Doody, In re, Fisher r. Doody ; Hibbert v. 
Lloyd (1892) 62 L. J. Ch. 14 ; [1893] 1 Ch. 129, 
135 ; 2 R. 166, n. ; (57 L. T. 65 ; 41 W. K. 49.— | 
Stirling, j. ; and c.a. 

Roberts, In re, and Wallis, In re, applied. 
Doody, In re, Fisher v. Doody, not applied. 
Eyre v. Wynn-Mackenzie (1893) 63 L. J. Ch. 
239 ; [1894] 1 Ch. 218, 226 ; 69 L. T. 823 ; 42 
W. R. 220 .— kekewich, J. See now Mortgagees’ 
Legal Costs Act, 1895 (58 <fc 59 Viet. c. 25), s. 2. 

Eyre v. Wynn-Mackenzie (1895) 65 L. J. 
Oh. 194 ; [1896] 1 Ch. 135 ; 73 L. T. 571 ; 
44 W. R. 273, — C.A., followed. 

Dav r. Kell and (1900) 70 L. J. Ch. 3 ; [1900] 
2 Chi 745 : 83 L. T. 447 ; 49 W. R. 66.— C.A. ; 
affirming 82 L. T. 142.— COZENS- HARDY, J. 

Nicholson v. Jeyes (1853) 22 L. J. Ch. 833 ; 
1 W. R. 278. — L.J.T., referred to. 

Gray, In re (1900) 70 L. J. Ch. 133 ; [1901] 1 
Ch. 239, 244 ; 84 L. T. 24 ; 49 W. R. 298.— 
cozens-hardy. J. ; Wales v. Carr {post). 

Firth, Ex parte, Cowburn, In re (1882) 51 
L. J. Ch. 473 ; 19 Ch. D. 419 ; 45 L. T. 
*120 : 30 W. 11. 522. — C.A., applied. 

Wyatt v. Cook (186S) 3 L. J. N. O. 217 ; 
W. N. (1868) 237. — L.C., discussed. 

Wales v. Carr (1902) 71 L. J. Ch. 483 ; [1902] 


1 Ch. 860 ; 86 L. T. 288 ; 50 W. R. 313.— 
farwell. J. See judgment. 9 

Gregg v. Slater (1856) 25 L. J. Ch. 440 ; 22 
Beav. 314; 2 Jur. (N.s.) 246; 4 W. R. 
381. — M.R. 

Applied , Field r. Hopkins (1890) 59 L. J. 
Ch. 174 ; 44 Ch. D. 524, 529.— KAY, J. (affirmed, 
62 L. T. 774. — C.A.) ; discussed , Wales r. Carr 
(supra). 

Blackford v. Davis (1869) L. R. 4 Ch. 304 ; 
20 L. T. 199 ; 17 W. R. 330.— L.JJ., 
applied . 

Rees r. Metropolitan Board of Works (1880) 
49 L. J. Ch. 620 ; 14 Ch. D. 372 ; 42 L. T. 685 : 
28 W. R. 614.— fry, J. 

Cotterell v. Stratton (1872) 42 L. J. Ch. 417 ; 
L. R. 8 Ch. 295 ; 28 L. T. 218 ; 21 W. R. 
234.— l.C. and L.JJ., adhered to. 

Cottrell v. Finney (1874) 43 L. J. Ch. 562; 
L. R. 9 Ch. 541 ; 30 L. T. 773.— L.JJ. 

Cotterell v. Stratton, followed.' 

Turner v. Hancock (1882) 51 L. J. Ch. 517 ; 
20 Ch. D. 303 ; 46 L. T. 750 ; 30 W. Li. 480.— C.A. 
See “ Costs,” vol. i., col. 742. 

Cotterell v. Stratton, referred to. 

Bank of New South Wales v. O'Connor (1889) 
58 L. J. P. C. 82 ; 14 App. Cas. 273 ; 60 L. T. 
467 ; 38 W. R. 465 ; 5 Times L. R. 312.— P.C. ; 
Kinnaird r. Trollope (1889) 58 L. J. Ch. 556 ; 
42 Ch. D. 610, 619 ; 60 L. T. 892.— STIRLING, J. 

Cotterell v. Stratton, applied. 

M ! Donnell v. M“Mahon (18S9) 23 L. R. tv. 283. 
— monroe, J. ; Jones, In re, Christmas r. Jones 
(1897) 66 L. J. Ch. 439 4 [1897] 2 Ch. 190; 76 
L. T. 454 ; 45 W. R. 598.— KEKEWICH, J. 

Stephens, Ex parte, Stephens, In re (1834) 
2 Mont. & Ayr. 31, disappeared. 
i Carr, Ex parte, Homann, In re (1879) 11 Ch. D. 

! 62 ; 48 L. J. Bk. 69 ; 40 L. T. 299 ; 27 W. R. 435. 

JAMES, L.J. -I think the registrar was right, 
and I concur in his conclusion that the costs of the 
action should be deducted from the value of the 
bank’s security. It is said that this conclusion 
is adverse to the decision in Stephens , Me parte , 
but the report of that case is contained in a very 
few lines ; no facts are stated, and no argument 
and no reasons are given for the judgment. It 
cannot, therefore, have any weight as an au- 
thority. If necessary, I am prepared to say that 
I cannot follow it, for I cannot understand the 
principle on which it is founded. A mortgagee 
is entitled to deduct from the value of his security 
that which is in the nature of salvage money, his 
reasonable expenses of defending his title. — 
p. 65. 

Clapham v. Andrews (1884) 53 L. J. Ch. 
792 ; 27 Ch. D. 679 ; 51 L. T. 86 ; 33 
W. R. 395 —PEARSON, J., overruled. 

De Caux r. Skipper, Tee t\ De C-aux (1S86) 
31 Ch. D. 635 : 54 L. T. 481 ; 34 W. R. 402.— 
C.A. ; reversing PEARSON, J. 

cotton, L.J. — Clapham v. Andrews has been 
referred to, where there were two mortgages by 
one mortgagor, who was entitled under the pro- 
visions of the Conveyancing Act, 1881, to re- 
deem the mortgaged properties separately. The 
learned judge thought the proper course was to 
make the whole of the costs chargeable against 
each estate. In my opinion, that view is errone- 
ous, as it really amounts to a consolidation as 
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regards costs, although by legislative enactment 
the mortgagor ij allowed to redeem separately. — 
p. 636. bowen and FRY, L.JJ. concurred. 

Lippard v. Ricketts (1872) 41 L. J. Cli. 5 95 ; 
L. R. 14 Eq. 2111 : 20 W. R. 898.— 
BACON, V.-C., considered. 

Eardley v. Knight- (1889) 58 L. J. Ch. 622 ; 
41 Ch. I). 537 ;* GO L. T. 780 ; 37 W. R. 704.— 
KAY, J. 

Eardley v. Knight, referred to. 

Lippard v. Ricketts, approved. 

Drax, In re, Savilo r. I) rax (1 903) 72 L. J. Ch. 
505; [1908| 1 Ch. 781, 790: 88 L. T. 510; 51 
W. R. 612.— O.A. . 

Won.tn.er v. Wright (1829) 2 Sim. 543 ; 29 
R. R. 166. — V.-C., discussed. 

Tipping r. Power (1842) 11 L. J. Cli. 257 ; 
1 Hare 405 ; 6 Jnv. 434. — WIGRAM, v.-c. 

Wontner v. Wright, applied. 

Armstrong vStorer (1.851) 14 Beav. 535. — 
ROMILLY, m.r. : Macrae v. Ellcrton (post). 

Hutton v. Sealy (1858) 27 L. J. Ch. 268 : 
4 Jur. (N.S.) 450 : 6 W. R. 350.— STUART, 
v.-c., not applied. 

Clare v. Wood (1844) 4 Hare 81. — v.-c., 
principle applied. 

Macrae r. Ellerton (1858) 27 L. J. Ch. 777 ; 
4 Jur. (N.S.) 967 ; 6 W. R. 851. — STUART, V.-C. 

Macrae v. Ellerton, not followed. 

Wade r. Ward (1859) 29 L. J. Oh. 42 ; 4 Drew. 
602 ; 7 W. R. 542. — K 1NDE RSLEY, v.-C. ; Cut- 
field v. Richards (1858) 26 Beav. 241. — M.R. 

Macrae v. Ellerton, observed on. 

Cook r. Hart (1871) ft L. J. Ch. 143 ; L. R. 
12 Eq. 459 ; 24 L. T. 779 ; 1 9 W. R. 947. 

bacon, v.-c. — In Macrae v. Kllerton , Sir J. 
Stuart seems to have thought that there were 
circumstances which justified a departure from 
the general rule. It' is very likely that if the 
same state of circumstances should arise again 
which existed there, the Court would pronounce 
exactly the same judgment as was delivered by 
the V.-C. But that decision, invading, as it was 
supposed to do the settled rule of the Court, 
was brought under the review successively of 
the M.R., Kindersley, Y.-G. and the L.C. Not 
a shadow of doubt existed in the minds of any 
of the learned judges as to what the guiding 
principle of the Court in dealing with costs in 
cases of this kind is. The costs of a mortgagee 
are the costs of realising his security. He takes 
the costs of realising his security because he 
holds the property as a security for his debt ; 
how upon principle the heir-at-law or devisee 
can interfere, I am at a loss to understand. The 
property is the property of the pledgee and the 
Court can take nothing from the estate until the 
mortgagee’s claim is satisfied. — p. 144. 

Wade v. 'Ward, Macrae v. Ellerton, and 
Cutiield v. Richards (supra), discussed. 

Leonard r. Relief t (l 891) 27 L. R. Ir. 418. — 
CHATTERTON, V.-c. (see post , col. 1948). 

Croker v. Copley (1824) 2 Moll. 471 .— m.r., 
dictum, not law. 

Ellis v. Molloy (1828) 1 Moll. 537 . — l.c., 
over ruled. 

Joyce r. De Moleyns (1846) 3 Jo. A Lat. 698 ; 

9 Ir. Eq. Li. 576. — fcJUGJDEN, L.C. i 


Kenebel v. Scrafton (1807) 13 Yes. 370.— 
L.c. ; Rpperton v. Harrison (1835) 7 Him. 
444 : 40 R. R. 175.— v.-C. ; and White v. 
Peterborough (Bishop) (1821) Jacob. 402; 
19 R. R. 183. — M.R., discussed. 

Bennet v. Going (1828) 1 Moll. 529 . — l.c., 
approved- and applied. 

Tipping r. Power (1842) 11 L. J. Ch. 257 ; 
1 Hare 405 ; G Jur. 434.— WIG RAM, v.-c. 

Kenebel v. Scrafton, commented on. 

Upperton v. Harrison and Aldridge v. West- 
brook (1842) 5 Beav. 1 88. — M.R.. referred to. 

Hep worth r. Heslop (1844) 3 Hare 485 ; 9 Jur. 
796.— WIGRAM, v.-o. 

Kenebel v. Scrafton, applied. 

Hepworth v. Heslop, and White v. Peter- 
borough (Bishop), explai ned and pri net pies 
applied. 

Armstrong r. Storer (1851) 14 Beav. 535. — 
ROMILLY. M.R. 

White v. Peterborough (Bishop). explained 
and approved. 

Kenebel v. Scrafton, discussed. 

Hepworth v. Heslop and Armstrong v. 
Storer. reconciled. 

Ford v. Chesterfield (Earl) (1856) 21 Beav. 426. 

ROMILLY, M.R. — Kenebel v. Scrafton is re- 
ferred to as an authority for the proposition, 
that the costs of all the incumbrauces are to 
be first paid. I am of opinion that it is no 
authority for that purpose. [His lordship then 
referred to Hepworth v. Heslop and continued :] 
l refer to that case for the purpose of showing 
til at it is a mistake to suppose, that- Kenebel v. 
Scrafton establishes such a proposition as that 
which Mr. Daniell in his book [Daniell’s Praet. 
(1st ed., vol. iii. pp. 18 — 62)] seems to have con- 
sidered. Certainly that has not been the prac- 
tice, as far as I am aware, either during my own 
practice at the bar or since I have had to 
administer justice from this seat. With respect 
to my decision in Armstrong v. Storer , it was 
distinct from, and is perfectly reconciloable 
with, Hejncmih v. Heslop. In that case, the 
mortgagee might, if lie liad pleased, have en- 
forced his mortgage : but, instead of that, he 
filed a bill for the administration of the estate. 
The consequence, I said, was, that as he had 
exercised liis option and adopted that, course, ho 
must be held to have done so, knowing the usual 
rules of the Court, and that the costs of the 
administration of an estate must be paid in the 
first instance and before ho was entitled to be 
paid his mortgage debt. — pp. 42S, 429. 

Hepworth v. Heslop, discussed. 

Leonard r. Kellett (post, col. 1947). 

Armstrong v. Storer and Ford v. Chesterfield 
(Earl), explained. 

Wright v. Kirby (1857) 23 Beav. 463; 3 Jur. 
(N.S.) 851. — ROMILLY, M.R. And sec post. 

Armstrong v. Storer, distinguished. 

Marine Mansions Co., In re (1867) 37 L. J. Ob. 
113 ; L. R. 4 Eq. 601 : 17 L. T. 50.— Wood, v.-C. ; 
Oriental Hotels Co., In re. berry (or Terry) ■/*. 
Oriental Hotels Co. (1871) 40 L J. Ch. 420 ; 
L. R. 12 Eq. 126, 133 ; 24 L. T. 495 ; 19 W. E. 
767.— WICKEXS, v.-c. 

Pinchard v. Eellows (1874) 43 L. J. Cli. 
227: L. It. 17 Eq. 421 : 29 L. T. 882; 
22 W. R. 612. —BACON, v.-C.; Ford v. 
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Chesterfield (Earl) ; White v. Gudgeon 
(1802) HO Bear. 545. — M.R. ; Mackinlay, 
In re. Ward v. Mackinlay (1864) 34 L. J. 
Oh. 52 ; 2 De G. J. & fcj. 358 ; 10 Jur. (n.s.) 
1063 ; 11 L. T. 320 : 13 W. R. 65.— L.JJ. ; 
an cl Spensley’s Estate, In re, Harrison v. 
Spensley (1872) 42 L. J. Ch. 21 ; L. E. 
15 Eq. 10 : 27 L. T. 600 ; 21 W. R. 95.— 
M.R., discussed and propositions deduced. 
Leonard r. Kellett (1801) 27 L. E. Ir. 418.— 
CHATTERTON, V.-C. 

Ford v. Chesterfield (Earl) and Wright v. 
Kirby ( supra ), principle applied. 

Batten, Proffitt and Scott r. Dartmouth Har- 
bour Commissioners (1890) 59 L. J. Ch. 700 ; 
45 Ch. D. 612 ; 62 L. T. 861 ; 38 W. E. 603.— 

KEKEW1CH, J. 

Gurney v. Jackson (1S52) 22 L. J. Ch. 417 ; 
1 Bin, & G. 97 ; 17 Jur. 204 ; 1 W. E. 91.— 
STUART, v.-c., discussed. 

Ford r. Chesterfield (Earl) (1853) 22 L. J. Ch. 
630 : 16 Beav. 516 ; 1 W. E. 217.-M.lt. 

Ford v. Chesterfield (Earl), followed. 
Bellamy v. Briekendcn (1858) 4 K. & J. 670. — 
wood, v.-c. ; Clarke r. Toleman (post). 

Davis v. Whitmore (1860) 28 Beav. 617 ; 
6 Jur. (N.S.) 880 ; 8 W. R. 596.-M.it. 
Distinguished. Maxwell v. Wightwick (1866) 
L. It. 3 Eq. 210; 15 W. E. 304 . -wood, v.-c. ; 
not followed , Clarke r. Toleman (1872) 42 L. J. 
Ch.* 23 ; 27 L. T. 599 ; 21 W. E. 66.— 

ItOMILLY, M.R. 

Clarke v. Toleman, followed . 

Day v. Gudgen (1876) 45 L. J. Ch. 263 ; 2 
Ch. D. 209 ; 24 W. R. 425.— HALL, v.-c. ; 
and Greene v. Poster, (1S82) 52 L. J. Ch. 
470; 22 Ch. D. 566; 4S L. T. 411; 31 
W. E. 485. — fry, J., distinguished. 

Lewin r. Jones (1884) 58 L. J. Ch. 1011 ; 51 
L. T. 59.— NORTH, J. 

Barry v. Wrey (1827) 3 Euss. 465 ; 27 E. E. 
1 1 1 , — m.r. , dinting uisked. 

Bartle r. Wilkin (1836) 8 Sim. 238.— v.-c. 
Parker v. Watkins (1859) Johns. 133. — v.-c., 
referred- to. 

Keane, In re, Lumlev r. Desborough (1871) 40 
L. J. Ch. 617 ; L. E. 12 Eq. 115, 123 ; 24 L. T. 
780 : 19 W. E. 1025.— WICKENS, V.-C. 

Tipping v. Power (1842) 11 L. J. Ch. 257 ; 
1 Hare 405 ; 6 Jur. 434.— wigram, v.-c., 
referred- to. • 

Hep worth v. Heslop (1844) 3 Hare 485; 9 
Jur. 796. — wigram. v.-c. ; Tucldev v. Thompson 
(I860) 29 L. J. Ch. 548 ; 1 J. &; H. 126 ; 2 L. T. 
565 ; 8 W. E. 302.— WOOD, V.-C. (varied, 3 L. T. 
257.— L.J.T.). 

Tipping v. Power, folloioed. 

Henderson r. Dodds (1866) L. E. 2 Eq. 532. 
14 L. T. 752 ; 14 W. R. 908.— KINDERS LEY, v.-c. ; 
Marine Mansions Co., In re (1867) 37 L. J. Ch. 
118 ; L. E. 4 Eq. 601 ; 17 L. T. 50.— WOOD, V.-C. 

Tuckley v. Thompson (supra), referred to. 
Oriental Hotels Co., In re (1871) L. E. 12 Eq. 
126, 133 (supra, col. 1946). . 

Tipping v. Power and Tuckley v. Thompson, 
discussed and propositions deduced. 
Leonard v. Kellett (post). 

Dighton v. Withers (1S62) 31 Beav. 423. — 
M.R. 

Discussed , Oriental Hotels Co., In re (supra) ; 


Leonard v. Kellett (1891) 27 L. U. Ir. 418. 
—CHATTERTON, v.-c. ; applied , Hilliard r. 
Moriarty (post). * 

Johnston, In re, Millar v. Johnston (18S6) 
23 L. E. Ir. 50.— v.-c. ; Boss v. Boss 
(1S92) 29 L. R. Ir. 318.— v.-c. ; and 
Leonard v. Kellett, referred to. 

Hilliard r. Moriarty [1894] 1 Ir. E. 316.— C.A. 

Hilliard v. Moriarty and Boss v. Boss, 

discussed and distinguished. 

Cope v. Breslin (1900) [1901] 1 Ir. E. 460.— 
CHATTERTON, V.-C. 

Hilliard v. Moriarty, mile applied . 

Cope y. Breslin, distinguished. 

M'Aloon v. M ; Aloon ri90l] 1 Ir. E. 470. 

CHATTERTON, V.-C.— That case (Hilliard v. 
Moriarty) decided that a mere consent — much 
less a standing by on the part of a mortgagee — 
is not sufficient to deprive him of his ordinary 
rights, or to throw upon him the costs of a sale 
of the mortgaged premises ... As regards Cope 
v. Breslin, it was there clearly shuwn that the 
mortgagees in that case deliberately consented 
to tlie sale in this Court; that they did so 
after consideration and discussion ; and that a 
speedy sale was a matter of great importance to, 
and for the benefit of, all parties interested. It 
was also shown that the sale of the mortgaged 
premises together with the furniture brought 
in more than would have been realised if pre- 
mises and furniture had been sold separately. — 
pp. 472, 473. 

Simons v. Me Adam (1S68) 37 L. J. Ch. 
751 ; L. R. 6 Eq. 324 ; 18 L. T. 678 ; 16 
W. R. 963.— MALINS, v.-c. 

Xot folloioed, Brown v. Rye (1874) 43 L. J. 
Ch. 22S ; L. E. 17 Eq. 343 ; 29 L. T. 872.— 
JESSEL, M.R. ; followed, Crozier v. Dowsett (1885) 
55 L. J. Ch. 210 ; 31 Ch. D. 67 ; 53 L. T. 592 ; 
34 W. E. 267.— BACON, V.-c. 

Clark v. Wilmot (1841) 11 L. J. Ch. 16; 
1 Y. & C. C. C. 53.— v.-c. ; reversed, (1843) 13 
L. J. Ch. 10.— L.C. 
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Bam, Ex parte (1837) 3 Myl. <fc C. 25 ; 1 
Jur. 668. — L.C., referred to. 

Bouts, Ex parte (1859) 28 L. J. Ch. 648 ; 5 
Jur. (N.S.) 951 ; 7 \V. E. 512.— STUART, V.-C. 

Bam, Ex parte, followed. 

Malony, In re (1860) 1 J. & H. 249 ; 7 Jur. 
(N.S.) 42 ; 3 L. T. 465 ; 9 W. E. 68.— WOOD, V.-C. 

Bam, Ex parte, distinguished. 

Ackland’s Trusts, In re (1872) 26 L. T. 418. — 
MALINS, v.-c. 

Bam, Ex parte, explained and distinguished. 
Ashmead’s Trusts, In re (1872) 42 L. J. Ch. 
314 ; L. R. 8 Ch. 113 ; 28 L. T. 1 ; 21 W. E. 65. 
—L.JJ. 

Northumberland (Duke) v. Percy (1892) 62 
L. J. Ch. 331 ; [1893] 1 Ch. 298 ; 3 E. 
156 ; 68 L. T. 45 ; 41 W. E. 597,— 
north, J., explanation adopted. 

Shepherd, In re, Churchill v. St. George’s 
Hospital (1894) 64 L. J. Ch. 42 ; [1894] 3 Ch. 
649 ; 8 E. 735 ; 71 L. T. 516 ; 43 W. E. 95.— 
KEKEWICH, J. 
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NE EXEAT REGNO. 

Ternegan y. THass (1746) Arnbl. 62 ; 3 Atk. 
409; Dick. 107. — L.C., overruled. 

Pannell v. Tayler (1823) Turn. & E. 9G ; 1 
L. J. (o.s.) Ch. 139. 

[Head-note. — A writ of tie exeat regno cannot 
be maintained against & femme eoverte adminis- 
tratrix, though her husband is out of the 
jurisdiction.] 

But see. Moore r. Hudson (1821) 6 Madd. 218. 

— v.-c. 

Russell v. Asby (1799) 5 Ves. 96. — L.C., 
not followed. 

Perry *. Dorset (1871) 19 W. E. 104S.— 
KOMILLY, M.R. 

Whitehouse v. Partridge (1818) 3 Swanst. 
875 ; 19 B. E. 216. — L.C., applied. 

Sobey i\ Sobey (1872) 42 L. J. Oh. 271 ; L. E. 
15 Eq. 200 ; 27 L. T. SOS ; 21 W. E. 309.— 
BACON, V.-C. 

Whitehouse v. Partridge, approved . 

Sobey v. Sobey, distinguished. 

Colverson r. Bloomfield (18S5) 54 L. J. Oh. 
817 ; 29 Oh. D. 341 ; 52 L. T. 478 ; 33 W. E. 
889. — C.A. COTTON, BOWEN and TRY, L.JJ. 

Cazet de la Borde v. Othon (1874) 23 W. E. 
110. — MALINS, V.-C ..followed. 

Wyman r. Knight (1888) 57 L. J. Ch. 886 ; 
39 Ch. D. 165 ; 59 L. T. 164 ; 37 W. E. 76.— 
CHITTY, J. 

Flack v. Holm (1820) 1 Jac. & W. 405 ; 21 
E. R. 202. — L.C. ; and Jackson v. Petrie 
(1S04) 10 Ves. 164; 7 R. E. 368.— L.C., 
adopted. 

Thompson i\ Smith (1S85) 34 L. J. Ch. 412; 
11 Jur. (N.S.) 276 ; 12 L. T. 9: 13 W. E. 422. 
— M.R. 

Drover v. Beyer (1879) 49 L. J. Ch. 37 ; 13 
Ch. D. 242 ; 41 L. T. 393 ; 2S W. E. 110. 
— M.R. ; affirmed, C.A. ; observed upon and 
followed. 

Hands v. Hands (1881) 43 L. T. 750. — 
JESSEL, M.R. 

Sharp y. Taylor (1S40) 11 Sim. 50. — V.-C. ; 

distm finished. 

Collinson v. (1811) 18 Ves. 353, 355 ; 

11 E. E. 212. — L.C., observation applied. 
Earned Lain- (1843) 12 L. J. Ch. 377 ; 13 
Sim. 255 ; 6 Jur. 1050 ; 7 Jur. 383. — L.C. 


NEGLIGENCE. 

1. Nature of Act. 

2. Relationship of Parties. 

3. Actions for Negligence, 


1. Nature of Act. 

In General . 

Skinner v. L. B, & S. C. Ry. (1850) 5 Ex. 
787 ; 15 Jur. 299.— EX., referred to. 

Bird t. U. N. Ry. (1858) 28 L. J. Ex. 3.— ex., 
and G. W. Ry. of Canada v. Braid (1863) 1 
Moore P. C. (N.S.) 101 ; LN. R. 527 ; 9 Jur. (N.S.) 
339 ; 8 L. T. 31 ; 11 W. R. 444.— P.c. 

Skinner v. 1. B. & S. C. Ey. and Bird v. 
6. N. Ry. (supra'), referred' to. 

Redhead r. Midland Ry. (1867) 36 L. J. Q. B. 


1S1 ; L. E. 2 Q. B. 412, 427. — Q.B. ; affirmed, 
(1869) 3S L. J. Q. B. 169 ; L. E. 4 Q. B. 379 ; 9 

B. & S. 519 ; 17 W. E. 737.— EX. CH. 

Byrne v. Boadle (1S63) 33 L. J. Ex. 13 ; 2 
H. & C. 722 ; 33 L. J. Ex. 13 ; 9 L. T. 
450 ; 12 W. E. 279. — mx., followed. 

Briggs r. Oliver (1866) 85 L. J. Ex. 163 ; 4 
H. &.C. 403 ; 14 L. T. 412 ; 14 W. E. 658.— EX. 

Byrne v. Boadle, adopted. 

Smith r. G. E. Ey. (1866) 36 L. J. C. P. 22 ; 
L. E. 2 C. P. 4 ; 15 L. T. 246 ; 15 W. E. 131.— 
c.p. See “Carrier.” vol. i., col. 282. 

Scott y. London and St. Katharine’s Dock 
Co. (1865) 34 L. J. Ex. 220 ; 3 H. & 0. 
596 ; 11 Jur. (N.S.) 204 ; 13 L. T. 148 ; 
13 W. E. 410. — ex. CH., distinguished, 
but principle applied. 

Higgs v. Maynard (3S66) 1 H. & E. 581 : 12 
Jur. (N.S.) 705 ; 14 L. T. 332 ; 14 W. E. 610.— 

C. P. 

Scott v. London and St. Katharine’s Dock 
Co., followed. 

Briggs r. Oliver (1SC6) 35 L. J. Ex. 163; 4 
H. & C. 403 ; 14 L. T. 412 ; 14 W. E. 658.— EX. 

Scott v. London and St. Katharine’s Dock 
Co., adopted. 

Smith r. G. E. Ey. (1866) 36 L. J. O. P. 22 ; 
L. E. 2 C. P. 4 ; 15 L. T. 246 ; 15 W. E. 131.— 
C.P. 

Scott y. London and St. Katharine’s Dock 
Co., disti nguished. 

Moffatt r. Bateman (1869) L. E. 3 P. C. 115 ; 
22 L. T. 140 ; 6 Moore P. C. (N.S.) 369.— P.C. ; 
Bridges r. North London Ey. (1871) L. It. 0 
Q. B. 377, 391 ; 24 L. T. 835.— EX. CH. ; reversed, 
H.L. (E.) (infra, col. 1957) ; Manzoni r. Douglas 
(18S0) 50 L. J. Q. B. 289; 6 Q. B. D. 145; 29 
W. E. 425 ; 45 J. P. 391. — C.F.D. ; and Crisp r. 
Thomas (1890) 63 L. T. 7 56 ; 55 J. P. 261.— C.A. 
ESHER, M.R., LOPES aild KAY, L.JJ. 

Thorogood v. Bryan (1849) 8 C. B. 115 ; 18 
L. J. 0. P. 336. — c.P., doubted . 

Waite r. N. E. Ey. (1860) 1 El. Bl. & El. 728 ; 
28 L. J. Q. B. 258 ; 5 Jur. (N.S.) 936 ; 7 W. E. 
311. — ex. OH. 

Thorogood v. Bryan, not followed. 

The Milan (1861) 1 Lush. 388 ; 31 L. J. Adm. 
105 ; 5 L. T. 590.— ADM. 

dr. lushington.— W ith due respect to the 
judges who decided that case, I do not consider 
that it is necessary for me to dissect that judg- 
ment ; but I decline to be bound by it, because 
it is a single case ; because I know, upon inquiry, 
that it has been doubted by high authority ; 
because it appears to me not reconcileablc with 
other principles laid down at common law ; and 
lastly, because it is directly against Hag v. 
Le jYeve (2 Shaw’s Scotch Appeals, 405), and 
the ordinary practice of the Court of Admiralty ; 
for if, by the practice of the Court of Admiralty, 
the owner of a delinquent ship, where both ships 
are to blame, may recover one-lialf of his loss, 
a fortiori the innocent owner of the cargo cannot 
be deprived of a like remedy. 

Thorogood v. Bryan, approved. * 

Armstrong v. Lancashire and Yorkshire Ey. 
(1875) 44 L. J. Ex. 89 ; L. E. 10 Ex. 47 ; 33 L.T. 
22S ; 23 W. E. 295.— EX. 
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Thorogood v. Bryan, not applied. 

tfpaight r. Ted castle (1S«S1) 6 App. Cas. 217 ; 
44 L. T. 589 ; 20 W. R. 7(51.— h.l. (b.) ; Chartered 
Mercantile Bank of India v. Netherlands, &c., 
Navigation Co. (1883) 52 L. J. Q. B. 220; 10 
Q. B. D. 521, 515 ; 48 L. T. 540 ; 81 W. It. 445.— 
C.A.; The Sara (1887) 50 L. J. P. 100; 12 P. D. 
158 ; 57 L. T. 828 ; 85 W. K. 826. — C.A. ; reversed, 
H.L. (e.). 

Thorogood v. Bryan and Armstrong v. 
Lancashire and Yorkshire By., orer- 
ruledi . 

Mills i\ Armstrong, The Bernina (1888) 57 
L. J. P. 65 ; 18 App. Cas. 1 ; 58 L. T. 423 ; 36 
W. R. 870 ; 6 Asp. M. C. 257 ; 52 J. P. 212.— 
H.L. (E.). LORDS HERSCHELL, BRAMWELL, 
WATSON and MACNAGHTEN. 

lord HERSCHELL. — This case ( Thorogood v. 
Bryan) was decided as long ago as 1849, and has 
been followed in some other cases ; but though 
it was early subjected to adverse criticism, it has 
never come for revision before a Court of appeal 
until the present occasion. [After stating the 
conclusion arrived at in that case he continued :] 
It is necessary to examine carefully the reason- 
ing by which this conclusion was arrived at. 
Coltman, J. said, “ It appears to me that, having 
trusted the party by selecting the particular con- 
veyance, the plaintiff has so far identified him- 
self with the owner and her servants, that if any 
injury results from their negligence, he must be 
considered a party to it. In other words, the 
passenger is so far identified with the carriage in 
which he is travelling, that want of care of the 
driver will be a defence to the driver of the 
carriage which directly caused the injury.” 
Maule J. and Vaughan Williams, J. also dwelt 
upon this view of the identification of the 
passenger with the driver of the vehicle in which 
he is being carried. The former thus expressed 
himself : “ I incline to think that, for this pur- 
pose, the deceased must be considered as identified 
with the driver of the omnibus in which he 
voluntarily became a passenger, and that the 
negligence of the driver was the negligence of 
the deceased.” Vaughan Williams, J. said, “ I 
think the passenger must for this purpose be 
considered as identified with the person having 
the management of the omnibus lie was con- 
veyed by.” 

With the utmost respect for these eminent 
judges, I must say that I am unable to compre- 
hend this doctrine of identification upon which 
they lay so much stress. In what sense is the 
passenger by a public stage coach, because he 
avails himself of the accommodation afforded by 
it, identified with the driver ? The learned 
judges manifestly do not mean to suggest (though 
some of the language used would seem to bear 
that construction) that the passenger is so far 
identified with the driver that the negligence of 
the latter would render the former liable to third 
persons injured by it. I presume that they did 
not even mean that the identification is so com- 
plete as to prevent the passenger from recovering 
against the driver’s master ; though if “negligence 
of the owners servants is to be considered 
negligence of the passenger,” or if he “must be 
considered a party to tlieir negligence,” it is not 
easy to sue why it should not be a bar to such an 
action. In short, as far as I can see, the identifi- 
cation appears to be effective only to the extent 
of enabling another person whose servants have 


been guilty of negligence to defend himself by 
the allegation of contributory negligence on the 
part of the person injured. But the very question 
that had to be determined was. whether the 
contributory negligence of the driver of the 
vehicle was a defence as against the passenger 
when suing another wrongdoer. To say that it 
is a defence because the passenger is identified 
with the driver appears to me to beg the question, 
when it is not suggested that the identification 
results from any recognised principles of law, or 
has any other effect than to furnish that defence, 
the validity of which was the very point in issue. 
Two persons may no doubt be so bound together 
by the legal relation in which they stand to each 
other, that the acts of one may be regarded by 
the law as the acts of the other. But the relation 
between the passenger in a public vehicle, and 
the driver of it, certainly is not such as to fall 
within any of the recognised categories in which 
the act of one man is treated in law as the act of 
another. ^ 

I pass now to the other reasons given for the 
judgment in Thorogood v. Bryan. Maule, J. 
says : “ On the part of the plaintiff it is suggested 
that a passenger in a public conveyance has no 
control over the driver. But I think that cannot 
with propriety be said. He selects the con- 
veyance. He enters into a contract with the 
owner, whom by his servant the driver, he em- 
ploys to drive him. If lie is dissatisfied with the 
mode of conveyance, he is not obliged to avail 
himself of it. But, as regards the present plain- 
tiff, ho is not altogether without fault ; he chose 
his own conveyance, and must take the conse- 
quences of any default on the part of the driver 
whom he thought fit to trust.” 

I confess I cannot concur in this reasoning. I 
do not think it well founded either in law or in 
fact. What kind of control has the passenger 
over the driver which would make it reasonable 
to hold the former affected by the negligence of 
the latter ? And is it any more reasonable to 
hold him so affected because he chose the mode 
of convej^ancc — that is to say, drove in an 
omnibus rather than walked, or took the first 
omnibus that passed him instead of waiting for 
another 1 And when it is attempted to apply 
this reasoning to passengers travelling in steam- 
ships or on railways the unreasonableness of such 
a doctrine is even more glaring. 

The only other reason given is contained in 
the judgment of Ores well, J. in these words : “ If 
the driver of the omnibus the deceased was in 
had by his negligence or want of due care and 
skill contributed to an injury from a collision, 
his master clearly could maintain no action. 
And I must confess I see no reason why a 
passenger who employs the driver to convey him 
stands in any better position.” Surely, with 
deference, the reason for the difference lies on 
the very surface. If the master in such a case 
could maintain no action, it is because there 
existed between him and the driver the relation 
of master and servant. It is clear that if his 
driver’s negligence alone had caused the collision, 
he would have been liable to an action for the 
injury resulting from it to third parties. The 
learned judge would, I imagine, in that case have 
seen a reason why a passenger in the omnibus 
stood in a better position t-lian the master of the 
driver. I have now dealt with all the reasons 
on which the judgment in Thorogood v. Bryan 
was founded, and I entirely agree with the 
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learned judges in the Court, below in thinking 
them inconclusive and unsatisfactory. 

I will not detain your lordships further on 
this part of the case, beyond saying that I 
concur with the judgments of the learned judges 
in the Court below, and specially with the very 
exhaustive judgment of the M.R., Lord Esher. 

It was suggested, in the course of the argu- 
ment, that Thorny i >vd v. Bryan might be sup- 
ported on the ground that the allegation that 
the negligence which caused the injury was the 
defendant's was not proved, inasmuch as it was 
the defendant’s negligence in conjunction with 
that of the driver of the other omnibus. It may 
be that, as a pleading point, this would have 
been good. It is not necessary to express an 
opinion whether it would or not. I do not think 
it would have been a defence on the merits 
if the facts had been properly averred. If, by a 
collision between two vehicles, a person uncon- 
nected with either vehicle were injured, the 
owner of neither vehicle, when sued, could main- 
tain as a defence, c * I am not guilty, because but 
for the negligence of another person the accident 
would not have happened.” And I do not see 
how this defence is any more available as against 
a person being carried in one of the vehicles, 
unless the reasoning in Thoroyood v. Bryan be 
well founded, — pp. 67, 68, (ID, 70. 

{See the opinion of Lord Bramwell, which was 
not delivered in Court, at p. 70.] 

Waite v. N. E. Ey. (I860) 28 L. J. Q. B. 
258 ; 1 El. Bl. A El. 728 ; 5 Jur. (N.S.) 
086; 7 W. It. ail.— ex. CH. 

Distint jut. shed, Booth r. N. E. Ey. (1867) L. E. 

2 Ex. 178, 180 86 L. J. Ex. 88 f 15 L. T. 624 : 

3 5 W. E. 695. — ex. ? applied, Armstrong r. 
L. & Y. Ey. (1875) 44 L. J. Ex. 89 ; L. E. 
10 Ex. 47, 58 ; 88 L. T. 228 ; 28 W. E. 205 .— ex. ; 
considered, The Bernina (1888) 57 L. J. P. 65; 
18 App. Cas. 1, 10 : 58 L. T. 428 ; 36 W. E. 870 : 
52 J. P. 212.— H.L. (E.). 

The Bernina (1880) 55 L. J. P. 21 ; 1 1 P. lb 
31 ; 54 L. T. 400 ; 34 W. IL 505.— BUTT, j. ; 
reversed, (1887) 56 L. J. P. 17 ; 12 P. lb 58 ; 56 

L. T. 258 ; 35 W. E. 314 ; 6 Asp. M. O. 75.— C.A. 
US KICK, jM.LI. , LIND LEY and LOPES, L..JJ. ; the 
latter decision affirmed now, Mills r. Armstrong, 
The Bernina (18S8) 57 L. J. P. 65 ; 13 App. 
Cas. 1 ; 68 L. T. -123 ; 36 W. It 870 ; 6 Asp. 

M. O. 257 ; 52 J. P. 212.— ILL. (e.). LORDS 
HEGSCHELL, BRAMWELL, WATSON and MAC- 
NAGHTEN. 

The Bernina, distha/uishrd. 

The Sara (1887) 56 L. J. P. 160 ; 12 P. D. 158 ; 
57 L. T. 328 ; 35 W. E. 826. — C.A. ; reversed, 
ILL. (E.). 

The Bernina, applied. 

Mathews v. London Street Tramways Co. 
(1888) 58 L. J. Q. B. 12 ; 60 L. T. 47 ; 52 J. F. 
774 .— pollock, b. and manisty, j. 

The Bernina, dintiny wished. 

The Englishman and The Australia (1801) 63 
L. J. P. 133 ; [1804] P. 239 ; 6 E. 743 ; 70 L. T. 
846 ; 43 W. E. 62. — JEtJNE, P. 

Radley v. I. & N. W. Ey., 43 L. J. Ex. 73 ; 
L. E. 0 Ex. 71 ; reversed, (1875) 44 L. J. Ex. 73 ; 
L. E. 10 Ex. 100 ; 33 L. T. 209 ; the latter 
decision reversed, (1876) 46 L. J. Ex. 573 ; 1 App. 
Cas. 754 ; 35 L. T. 637 ; 25 W. E. 147. 


Eadley v. L. & M. W. Ey. 

Dicta questioned , The Vera Cruz (1884) 53 
L. J. P. 33; 0 P. lb 89: 51 L. T. 104: 32 
W. R. 783.— BUTT, J. ; applied , The Bernina, 
1887. — C.A. (see supra') ; referred to, Delany r. 
Dublin United Tramways Co. (1802) 30 L. R. Ir. 
725. — c.A. : applied , The Sans Pared (1000) 69 
L. J. P. 127: [1000] P. 267: 82 L. T. 606 ; 0 
Asp. M. C. 78.— C.A. SMITH, WILLIAMS and 
ROMER, L.JJ. 

Murgatroyd v. Blackburn Tramway Co. 
(1887) 3 Times L. E. 180, 451.— C.A., 
referred to. 

Delanv r. Dublin United Tramways Co. (1802) 
30 L. E. Ir. 725.— C.A. 

Bridge v. Grand Junction Ey. (1838) 3 M. 
& W. 244. — EX., approved and followed. 
Thorogoodr. Bryan (1840) 18 L. J. C. P, 336 ; 
S C. B. 115.— c.P. 

Bridge v. Grand Junction Ey., applied. 
Dimes r. Petley (1850) 10 L. J. Q. P>. 440 : 15 
Q. B. 276 : 14 Jur. 1132.— y.B. : Tuff v. Warman 
(1858) 27 L. J. C. P. 322 : 5 C. B. (N.S.) 573 ; 
5 Jur. (N.s.) 222 ; 6 W. E. 603.— EX. OH. ; Arm- 
strong r. L. & Y. Kv. (1875) 44 L. J. Ex. 80 : 
L. E. 10 Ex. 47 : 33* L. T. 22S : 23 W. E. 205. 
— EX. 

Bridge v. Grand Junction Ey., explained. 
The Vera Cruz (1884) 53 L. J. P. 33 ; 9 P. D. 
88, 94 ; 51 L. T. 104 ; 32W.R.7S3 ; 5 Asp.M.Cb 
254. — BUTT, J. 

Bridge v. Grand Junction Ey., referred to. 
Mills >o. Armstrong, The Bernina (1888) 51 

L. J. P. 65 ; 13 App. Cas. 1 ; 58 L. T. 423 : 36 
W. R. 870 ; 6 Asp. M. 0. 257 ; 52 J. T. 212.— 
H.L. (E.). 

Davies v. Mann (1842) 12 L. J. Ex. 10 : 10 
M. & W. 546 ; 6 Jur. 054 . — ex., applied. 
Dimes r. Petley (1850) 10 L. J. Q. B. 440 ; 15 
Q. B. 276 ; 14 Jur. 1132.— Q.B. 

Davies v. Mann, principle applied. 

Tuff v. Warman (1858) 27 L. J. C. P. 322 ; 5 
C. B. (n.s.) 573 ; 5 Jur. (n.s.) 222 ; 6 W. E. 093. 
—EX. CH. 

Davies v. Mann, approved. 

Eadley v. L. & N. W. Ey. (1876) 25 W. E. 147 : 
46 L. J. Ex. 573 ; 1 App. Cas. 754 ; 35 L. T. 
637. — H.L. (E.). 

LORD PEXZANCE.— The rule has Dean applied 
in Davies v. Mann and Tuff v. Warman, and in 
many other cases, and there is no question about 
it. — p. 148. 

Davies v. Mann, followed. 

Cayzer v. Carron Co. (1884) 0 App. Cas. 873 ; 
54 L. J. Adm. 18 : 52 L. T. 361 ; 33 W. It 281 ; 

5 Asp. M. C. 371 .— ill. (E.). 

Davies v. Mann, explained. 

The Vera Cruz (1884) 53 L. J. lb 33 ; 9 P. J). 
88, 04 ; 51 L. T. 104 ; 32 W. E. 783 ; 5 Asp. M. C. 
254.— BUTT, J. 

Davies v. Mann, applied. 

The Bernina (1887). — C.A. {supra, col. 1053). 
and Lee r. Nixcy (1800) 63 L. T. 285 ; 54 J. P. 
807.— Q.B.D. 

Davies v. Mann, proposition applied. 

The Alt air (1897) 66 L. J. Adm. 42 : [1897 | 
P. 105 ; 76 L. T. 263 ; 45 W. It 622 : 8 Asp. 

M. C. 224. — BARNES, J. 
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Tuff v. Warman (1858) 27 L. J. C. P. 322 ; f> 
0. B. (N.S.) 573 ; 5 Jur. (n.s.) 222 ; 6 
W. R. 693.— EX. CH., considered and 
followed. 

Walton v. L. B. & S. C. By. (1866) 1 H. & R. 
424 ; 14 L. T. 253 ; H W. R. 395.— C.P. 

Tuff v. Warman, approved. 

Radley v. L. & N. W. Ry. (1875) 46 L. J. Ex. 
573 ■; 1 App. Cas. 754 ; 35 L. T. 637 ; 25 W. R. 
147. — H.L. (E.). 

Tuff v. Warman, observations disapproved. 
The Vera Cruz (1S84) 53 L. J. P. 33; 9 P. D. 
88 ; 51 L. T. 104 ; 32 W. R. 783 ; 5 Asp. M. C. 
254.— BUTT, j. 

Tuff y. Warman, observed- upon and applied. 
The Bernina (1887).— c.A. (supra, col. 1953). 

Doyle v. Kinahan (1869) Ir. R. 4 C. L. 150 : 
17 W. R. 679. — EX. 

liefer red to , Maingay v. Lewis (1870) Ir. R. 5 
C. L. 229. — ex. CH. ; adopted, M‘Donnell v. G. S. 

6 W. Ry. (1888) 24 L. R. Ir. 369.— EX. D. 

Clayards v. Dethick (1848) 12 Q. B. 439. — 
Q.B., distrusted 

Lax v. Darlington Corporation (1879) 5 Ex. D. 
28 ; 49 L. J. Ex. 105 ; 41 L. T. 489 ; 28 W. R. 
221.— C.A. 

Clayards v. Dethick, questioned. 

M‘Mahon r. Field (18S1) 50 L. J. Q. B. 552 : 

7 Q. B. D. 591 ; 45 L. T. 381 ; 46 J. P. 245.— 
C.A. ; reversing 29 W. R. 472. 

BK AM well, l.,T. — The case is somewhat like 
that of Clayards v. Dethick, where a cabman 
attempted to bring his horse out of his mews 
across the outlet of which a trench had been dug 
by the commissioners of sewers, and in doing so, 
the horse fell into the trench and was killed, and 
it was decided that the fact that the cabman 
incurred some danger in his attempt did not dis- 
entitle him to recover. 1 may observe, however, 
that I do not think that that case was rightly 
decided, for it is not because the plaintiff chose 
to incur a risk that he behaved reasonably in the 
way he acted. ... In Ilobbs v. Z. 4* 8. W. Ity. 

( post) it was said that the damage to the wife was 
a second ary consequence of the breach of contract 
and too remote ; and, by way of illustration, the 
case was given of a person walking home in the 
dark who took a false step which resulted in a 
fall and a broken limb ; but I must say I do not 
see why a passenger who, by the default of the 
railway company was obliged to walk home in 
the dark might not recover in respect of such 
damage, it being an event which might not 
unreasonably be expected to occur. 

Clayards v. Dethick, referred to. 

Thomas r. Quartermaine (1886) 55 L. J. Q. B. 
439 ; 17 Q. B. D. 414 ; 55 L. T. 360 ; 34 W. R. 
741. — wills and G BANT HAM. JJ. ; affirmed, C.A. 
(ante, col. 3723). 

Mangan v. Atterton (1866) 53 L. J. Ex. 161 ; 

4 H. & C. 388 ; L. R. 1 Ex. 239 ; 14 L. T. 
411 ; 14 W. R. 771. — EX., commented on. 
darker. Chambers (1878) 47 L. J. Q. B. 427 : 

3 Q. B. D. 327 : 38 L. T. 454 ; 26 W. R. 613. 

cockburn, C.J. (for the Court). — The case of 
Mangan v. Atterton was cited before us as a. 


strong authority in favour of the defendant. 
The defendant had there expensed in a public 
market place a machine for crushing oil cake 
without its being thrown out of gear or the 
handle being fastened, or any person having the 
care of it ; the plaintiff, a boy of four years of 
age, returning froni school with his brother, a 
boy of seven, and some other boys, stopped at 
the machine. One of the hoys began to turn the 
handle ; the plaintiff, at the suggestion of his 
brother, placed his hand on the cogs of the 
wheels, and the machine being set in motion, 
three of his fingers were crushed. It was held 
by the Court of Exchequer that the defendant 
was not liable — first, because there was no negli- 
gence on the part of the defendant, or if there 
was such negligence it was too remote ; secondly, 
because the injury was caused by the act of the 
boy who turned the handle, and of the plaintiff 
himself, who was a trespasser. With the latter 
ground of the decision we have in the present 
case uothing to do ; otherwise we should have to 
consider whether it should prevail against the 
cases cited with which it is obviously in conflict. 
If the decision as to negligence is in conflict with 
our judgment in this case, we can only say we 
do not acquiesce in it. It appears to us that a 
man who leaves in a public place, along which 
persons, and amongst them children, have to 
pass, a dangerous machine which may be fatal 
to any one who touches it, without any precau- 
tion against mischief, is not only guilty of negli- 
gence, but of negligence of a very reprehensible 
character, and not the less so because the impru- 
dent and unauthorised act of another may be 
necessary to realise the mischief to which the 
unlawful act or negligence of the defendant has 
given occasion. But be this as it may, the case 
cannot govern the present. For the decision 
proceeded expressly on the ground that there 
had been no default in the defendant ; here it 
cannot be disputed that the act of the defendant 
was unlawful. 


Lynch v. Hurdin (1841) 10 L. J. Q. B. 73 ; 
1 Q. B. 29 ; 4 1\ & D. 672 : 5 Jur. 797.— 
Q . b . , d isti n gn i sb ed. 

Lygo r. Newbold (1854) 9 Ex. 302 ; 2 C. L. R. 
449 ; 23 L. J. Ex. 108 ; 2 W. R. 158.— EX. 

Lynch v. Hardin, distinguished. 

Casswell r. Worth (1856) 5 El. A Bl. 849 ; 25 
L. J. Q. B. 121 ; 2 Jur. (N.S.) 116 ; 4 W. R. 
231. — Q.B. 

Coleridge, J . — Lynch v. Xurdin does not 
apply to the present case ; here the plaintiff 
was actually and directly the cause of his own 
injury. — p. 856. 


Lynch v. Hardin, referred to. 

Degg r. Midland Ry. (1857) 26 L. J. Ex. 171 : 
1 II. A N. 773 ; 3 Jur. (N.S.) 395 ; 5 W. R. 364; 

— EX. 


Lynch v. Hurdin, discussed and applied. 
Clark r. Chambers (1878). — Q.B.D. (supra). 

Lynch v. Hnrdin, adopted. 

Engelhart v. Farrant (1896) (»(» L. ,j. Q. B. 
122; r J«97] 1 Q- B. 210; 75 L. T. 617: 45 
W. R. 179.— C.A. 
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Lynch v. Nurdin (supra), followed. 

Harrold v*. Wfttney (1898) 67 L. J. Q. B. 771 ; 
[1898] 2 Q. B. 320; 78 L. T. 788 ; 46 W. R. 
642. — C.A. SMITH, RIGBY and WILLIAMS, L.JJ. 

Lynch v. Nurdin, applied. 

McDowall r. G. W. Ry. (1902) 71 L. J. K. B. 
330; [1902] 1 K. B. 618; 86 L. T. 558.— 
KENNEDY, J. 

Clark y. Chambers (1878) 47 L. J. Q. B. 
427 : 3 Q. B. D. 327 : 38 L. T. 454 ; 
26 W. R. 613. — Q.B.D.. adopted. 

The Bernina (1887). — C.A. (supra, col. 1953). 

Clark y. Chambers and Engelhart v. Farrant 

(supra.), applied. 

McDowall r. G. W. Ry. (1902) 71 L. J. K. B. 
.330 ; [1902] 1 K. B. 618 ; 86 L. T. 55S.— 

KENNEDY, J. 


Ufatutgement of Railway. 

Skelton v. L. & N. W. Ry. (1867) 36 L. J. 
C. P. 249 ; L. R. 2 0. P. 631 ; 16 L. T. 
563 ; 15 W. R. 925. — c.P., applied. 

Dublin, &c., Ry. r. flattery (1878). — H.L. (iR.) 
(infra) ; Coyle v. G. N. Ry. of Ireland (1887) 
20 L. R. Ir. 409. — EX. D. 

Bridges v. North London Ry. (1S74) 43 L. J. 
Q. B. 15 1 ; L. R. 7 H. L. 213 ; 30 L. T. 
S44 ; 23 W. R. 62.— H.L. (E.), applied. 
Woodley r. Metropolitan Rv. (1877) 46 L. J. 
Ex. 521 ; 2 Ex. D. 384 ; 36 L. I. 419.— C.A. 

Bridges v. North London Ry. and Robson y. 
N. E. Ry. (1S7C) 46 L. J. Q. B. 50; 2 
Q. B. D. 85 ; 35 L. T. 535 ; 25 W. R. 
4 1 8. — c.A., ex pit i i tied. 

Watkins r. G. W. Ry. (1877) 46 L. J. C. P. 
817 ; 37 L. T. 193 ; 25 W. R. 905.— LOPES and 
DENMAN, JJ. 

Bridges v. North London Ry. and Dublin, 
Wicklow and Wexford Ry. v. Slattery 

(1878) 3 App. Cos. 1155 ; 89 L. T. 865 ; 
27 W. R. 191 .— h.l. (m.), applied. 

Clarke r. Midland Ry. (1880) 43 L. T. 381.— 
STEPHEN, J. 

Dublin, Wicklow and Wexford Ry. y. 
Slattery, applied. 

Smith v. S. E. Ry. (1895) 65 L. J. Q. B. 219 ; 
[1895] 1 Q. B. 178 ; 73 L. T. 614 ; 44 W. R. 
291 ; 60 J. P. 1J8. — C.A. ESHER, M.R., LOPES 
and KAY, L.JJ. 

Wakelin v. L. & S. W. Ry. (1886) 56 L. J. 
Q. B. 229 : 12 App. Cas. 41 ; 55 L. T. 
709 ; 35 W. R. 141 ; 51 J. P. 404.— H.L. 
(E .), not applied. 

Smith e. S. E. Ry. (1S95) 65 L. J. Q. B. 219 ; 
[1895] 1 Q. B. 178; 73 L. T. 614; 44 W. R. 
291 ; 60 J. P. 148.— C.A. ESHER, M.R., LOPES 
and KAY, L.JJ . 

Cliff v. Midland Ry. (1870) L. R. 5 Q. B. 
258'; 22 L. T. 382 ; 18 W. R. 456.— Q.B., 
appro red. 

Ellis r. G. W. Rv. (1874) 43 L. J. C. P. 304 ; 
L. R. 9 O. P. 551 ; 30 L. T. 874.— EX. CH. 

Cliff v. Midland Ry., applied . 

Clarke r. Midland Ry. (1880) 43 L. T. 381.— 
STEPHEN, J. 


Ellis v. G. W. Ry., referred to. 

Woodley r. Metropolitan Rv. (1877) 46 L. J. 
Ex. 521; 2 Ex. D. 384: 36 L. T. 419.— c.A. ; 
Dublin. W. & W. Ry. r. Slattery (1878) 3 App. 
Cas. 1155, 1209 ; 39 L. T. 365 ; 27 W. R. 191.— 
H.L. (IR.). 

Ellis y. G. W. Ry., applied. 

Clarke v. Midland Ry. (18S0) 43 L. T. 381.— 
STEPHEN, J. 

Daniel v. Metropolitan Ry. (1871) 40 L. J. 
C. P. 121 ; L. R. 5 H. L. 45 ; 24 L. T. 
815 ; 20 W. R. 37.— H.L. (e.), dictum 
applied. 

Williams G. W. Ry. (1874) 43 L. J. Ex. 
105 ; L. R. 9 Ex. 157 : 31 L. T. 124 ; 22 W. R. 
531. — EX. 

Holmes v. N. E. Ry. (1871) 40 L. J. Ex. 
121 ; L. R. 6 Ex. 123 ; 24 L. T. 69.— 
ex. CH. ; affirming 17 W. R. 800, fol- 
lowed. 

Wright r. L. & N. W. Ry. (1876) 45 L. J. 
Q. B. 570 ; 1 Q. B. D. 252 ; 33 L. T. 830.— 
C.A. 

Holmes v. N. E. Ry., obser rations adopted. 

Batchelor v. Eortescue (1883) 11 Q. B. D. 474 ; 
49 L. T. 644.— C.A. 

Holmes v. N. E. Ry., considered. 

Marney r, Scott (1899) 68 L. J. Q. B. 736 ; 
[1899] 1 Q. B. 986 ; 47 W. R. 666. 

bigham, J. — The same rule of law was 
acted upon in the case of Holmes v. N. E. Ry. 
Mr. Cyril Dodd suggested that the rule was 
extended in that case and that the duty was 
held to be something greater than the duty to 
use reasonable care. He suggested that it was 
there held that the defendant was liable as if he 
warranted the safety of the premises in all cases 
except that of a latent danger which was not 
discoverable by ordinary care. But an examina- 
tion of the judgments (and I refer particularly 
to the judgment of Cleasby, B .) shows that the 
same measure of liability was applied as in 
Inderm aur v. Dames (L. R. 1 C. P. 274). 
Moreover the real point under discussion in 
that case was whether the plaintiff was a mere 
licensee, or was in the position of a person 
invited to go on the premises upon the business 
of himself and the defendants ; the other point as 
to the measure of liability only arose incidentally. 

Batchelor v. Fortescue (1883) 11 Q. B. D. 
474 ; 49 L. T. 644.— C.A. 

Applied, Tolhausen r. Davies (18S8) 57 L. J. 
Q. B. 395 ; 59 L. T. 436 ; 52 J. P. 804.— Q.B.D. ; 
affirmed, 58 L. J. Q. B. 99. — C.A. 

Toomey v. L. B, & S. C. Ry. (1857) 27 L. J. 
C. P. 39 ; 3 C. B. (N.s.) 146 ; 6 W. R. 
44. — c.P. , udopted. 

Cotton r. Wood (I860) 29 L. J. C. P. 333 ; 8 
C. B. (N.s.) 56S ; 7 Jur. (N.s.) J68.— C.P. : Smith 
r. G. E. Ry. (1S66) 36 L. J. C. P. 22 ; L. R. 2 
C. P. 4 ; 15 L. T. 246 ; 15 W. R. 131.— C.P. ; Ryder 
■r. Wombwell (1868) 3S L. J. Ex. 8 ; L.R, 4 Ex. 
32, 39 ; 19 L. T. 491 : 17 W. R. 167.— EX. CH. ; 
Gee v. Metropolitan Ry. (1873) 42 L.*J. Q. B. 
105 : L. R. 8 Q. B. 161, 177 ; 28 L. T. 282 ; . 21 
W.R. 584. — EX. CH. : Dublin, Ac., Ry. r. Slattery 
(1878) 3 App. Cas. 1155, 1171 ; 39 L. T. 365 ; 27 
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W. R. 191- — h.l. (tr.) : Hall r. Jupe (1880) 49 
L. J. 0. P. 721, 729 ; 48 L. T. 411.— C.P. 

Cotton v. Wood and Hammack v. White 
(1802) 81 L. J. C. P. 129; 11 C. B. 
(N.S.) 588 : 8 Jar. (N.S.) 790 ; 5 L. T. 076 ; 
10 \V. K. 280. — C. P., adapted. 

Smith ». G. E. R\\ (I860) 36 L. J. G. P. 22 ; 
L. R. 2 C. P. 4 ; 15 L. T. 240 ; 15 W. R. 131. 
— C.P. ; Allen v. New Gas Co. (1S7G) 45 L. J. 
Ex. 608 ; 1 Ex. D. 251, 255; 34 L. T. 541.— 
EX. D. ; Manzoni r. Douglas (1880) 50 L. J. Q. B. 
289; 6 Q. B. D. 145, 153; 29 W. R. 425; 45 
J. P. 391.— C.P.D. 


Dririwj Carriages and Horses . 

Mann v. Ward (1892) S Times L. E. 699. — 
C.A., explained and held Inapplicable. 

Illidge v. Goodwin (1831) 5 Car. & P. 190, 
dictum adopted. 

Engelhart v. Farraut (1896) 66 L. J. Q. B. 
122; [1897] 1 Q. B. 240; 75 L. T. 617; 45 
W. R. 179.— C.A. ESHER, M.R., LOPES and 
RIGBY, L.JJ. 

Illidge y. Goodwin, considered. 

Powell ' v . M‘ Glynn [1902] 2 Ir.E. 154 . — k.b.d. 
and C.A. 

Moffatt y. Bateman (1869) L. R. 3 1\ C. 
115 ; 22 L. T. 140 ; 0 Moore P. O. (n.S.) 
369. — P.C., distinguished. 

Coughlin r. Gillison (i898) 68 L. J. Q. B. 147 ; 
[1S99 J 1 Q. B. 145 ; 79 L. T. 627 ; 47 W. 11. 113. 
—SMITH, RIGBY and COLLINS. L.JJ. 

COLLINS, L.J. — That case belongs to the class 
of bailments of which the case of carriers is an 
example. The plaintiff had intrusted himself to 
the defendant to be carried, and there was a 
clear duty on the part of the bailee towards the 
bailor not to be guilty of gross negligence causing 
injury to him. That case can have no applica- 
tion to the present one, where the defendants 
were not bailees but lenders [of an engine whose 
boiler was defect! vc and exploded, injuring the 
borrowers]. 

Sharp y. Grey (1833) 9 Bing. 457; 2 M. & 
Scott, 621.— C.P. 

Distinguished, Ucadhead /’.Midland Ity. (18(59) 
38 L. J. Q. B. 169 ; L. 11. 4 Q. B. 379, 387; 9 
V*. & 8. 519 ; 20 L. T. 628 ; 17 W. 11. 737.— 
EX. CH. ; applied-, Francis i\ Cockrell (1870) 
L. R. 5 Q. B. 501, 512 ; 39 L. J. Q. B. 291 ; 
10 B. & S. 850 ; 23 L. T. 466 ; 18 W. II. 1205.— 
EX. CH. ; Hyman r. Nye (1881) (J Q. B. D. (585 ; 
44 L. T. 919 ; 45 J. P. 554.— Q.B.D. 

Cox v. Burbidge (18(53) 32 L. J. 0. P. 89 : 
13 (J. B. (N.S.) 430 ; 9 Jur. (N.s.) 970 ; 11 
W. E. 435.— c.P. 

Appeared and adapted \ Fletcher v. Ry lands 
(186(5) 35 L. J. Ex. 154 ; L. R. 1 Ex. 265, 281 ; 4 
H. & 0. 2(53 : 12 Jur. (N.H.) (503 ; 14 W. 11. 799.— 
EX. CH. : affirmed, h.l. (e.) ; discussed , Child Ir. 
Hearn (1874) 43 L. J. Ex. 100 ; L. R. 9 Ex. 176 ; 
22 W. R. 8(54.— EX. 

Abbott y. Freeman, 34 L. T. 544 . — ex. r>. ; 
reversed , (1876) 35 L. T. 783. — C.A. 

* Escape of Injurious Matter. 

Nitro - Phosphate and Odam’s Chemical 
Manure Co. v. London and St. Katharine’s 


. Dock Co. (1S7S) 9 Cli. D. 503 ; 39 L. T. 
433 ; 27 W. E. 267. — C.A%, folio toed. 

Dixon v. M. B. W. (1881) 50 L. J. Q. B. 772 ; 
7 Q. B. D. 41 S ; 45 L. T. 312 ; 30 W. 11. 83 ; 46 
J. P. 4. — COLERIDGE, C.J. ; Burt r. Victoria 
Gjaving Dock Co. (1882) 47 L. T. 378. — 
FIELD, J. 

Carstairs v. Taylor (1871) 40 L.J. Ex. 129 ; 
L. E. 6 Ex. 217 ; 19 W. E. 723.— EX., 
distinguished. 

Boss v. Fedden (1872) 41 L. J. Q. B. 270; 
L. E. 7 Q. B. 661 ; 26 L. T. 966.— Q.B. 

Carstairs v. Taylor and Ross v. Fedden, 

distinguished. 

Humphreys v. Cousins (1877) 46 L. J. C. P. 
438 ; 2 C. P. D. 239 ; 36 L. T. 180 ; 25 W. E. 
371.— C.P.D. 

Wilson v. Newberry (1871) 41 L. J. Q. B. 
31 ; L. E. 7 Q. B. 31 ; 25 L. T. 695 ; 20 
W. R. 111.— Q.B. 

Distinguished, Firth r. Bowling Tron Co. (1878) 

47 L. J . 0. P. 35S ; 3 C. P. D. 254 : 38 L. T. 5(58 ; 
j 26 W. R. 558. — C.P.D. ; observed upon and dictum 

\ adopted, Orowhurst v. Amersham Burial Board 
(1878) 48 L. J. Ex. 109; 4 Ex. D. 5; 39 
| L. T. 355 ; 27 W. E. 95. — EX. D. ; referred 
to, Ponting v. Noakes (1894 ). — Charles and 
COLLINS, JJ. (infra). 

Lawrence v. Jenkins (1873) 42 L. J. Q. B. 
147 ; L. R. 8 Q. B. 274; 28 L. T. 406.— 
Q.B., distinguished. 

Crowhurst r. Amersham Burial Board (1878) 
4S L. J. Ex. 109 ; 4 Ex. D. 5 ; 39 L. T. 355 ; 27 
W. R. 95.— EX. D. • 

Lawrence v. Jenkins, applied. 

Corry *. G. W. Ey. (1880) 50 L. J. Q. B. 313 ; 
6 Q. B. D. 237. — C.P.D. ; affirmed, C.A. 

Firth v. Bowling Iron Works Co. (1S78) 47 
L. J. C. P. 358 ; 3 C. P. D. 254 ; 
38 L. T. 568; 26 W. R. 558.— C.P.D., 
distinguished. 

Crowhurst v. Amersham Burial Board (1878) 

48 L. J. Ex. 109 ; 4 Ex. D. 5 ; 39 L. T. 355 ; 27 
W. 11. 95. — EX. D. 

Firth v. Bowling Iron Works Co., applied. 
Hawken Shearer (1887) 56 L. J. Q. B. 284, 
286.— Q.B.D. 

Firth v. Bowling Iron Co. and Crowhurst 
v. Amersham Burial Board (supra), 
referred' to. 

Ponting v. Noakes (1894) 63 L. J. Q. B. 549; 
[1894] 2 Q. B. 2S1 ; 10 R.265 ; 70 L. T. 842 ; 42 
W. R. 506 ; 58 J. P. 558.— CHARLES and 
COLLINS, JJ. 

Lee v. Riley (1865) 34 L. J. C P. 212 ; IS 
C. B, (N.s.) 722 ; 11 Jur. (N.S.) 822; 12 
L. T. 388 ; J3 W. R. 51.— c.P. ; and Star 
v. Rookesby (1710) 1 Salk. 335, followed. 
Ellis Loftus Iron Co. (1874) 44 L. J. U. P. 
24 ; L. R. 10 C. P. 10 ; 31 L T. 483 ; 23 W. E. 
246.— C.P. 

Lee v. Riley, discussed. 

Child v. Hearn (1874) 43 L. J. Ex. 100 ; L. E. 
9 Ex. 176; 22 W. R. 864. — EX.; and Smith v. 
Cook (1875) 45 L. J. Q. B. 122 ; 1 Q. B. D. 79; 
33 L. T. 722 : 24 W. R. 206.— Q.B.D. 
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Parry v. Smith (1879) 48 L. J. C. P. 781 ; 4 
0. P. D. 3tf5 : 41 L. T, 93 ; 27 W. 11. SOI 
LOPES, «T., appro rod but not applied. 
Cunniiigton r. G. N. Rv. (1883) 49 L. T. 392 ; 
48 J. P. 134. — o.A. 


Remo ring Premise* and- Land. 

Wyatt v. Harrison (1832) 3 B. & Ad. 871 ; 1 
L. J. K. B. 237, observed upon. 

Bibbv /■. Carter (1859) 4 PI. A: N. 153 ; 28 
L. J. Ex. 182 ; 7 W. R. 193.— EX. 

Wyatt v. Harrison, applied. 

Dalton r. Angus (1881) 50 L. J. Q. B. 689 ; 
6 App. Gas. 740 ; 44 L. T. 844 ; 30 W. B. 191.— 
h.l. (e.). 

Dodd y. Holme (1834) 1 A. & E. 493 ; 3 
N. <fc M. 739. — Q.B., adopted. 

Gayford r. Nicbolls (1854) 23 L. J. Ex. 205 ; 

9 Ex. 702 ; % C. L. B. 1060 ; 2 W. B. 453. — EX. 

Dodd v. Holme, commented upon. 

The Submarine Telegraph Co. v. Dickson 
(1864) 15 C. B. (iNT.S.) 759 : 33 L. J. C. P. 139; 

10 Jur. (N\S.) 211 ; 10 L. T. 32; 12 W.R. 384.— C.P. 
williams, J. — That case is somewhat qualified 

by Troirer v. Chadwick (3 N. C. 334 ; 3 Scott 
699) ; in error, Chudioteh- v. Tvoioer (6 H. C. 1 ; 
8 Scott, 1). — p. 768. 

Dedd v. Holme, referred to. 

Dalton r. Angus (1881). — H.L. (E.) (supra). 

Peppin v. Shephe^ (1822) 11 Price 400, 
approved. 

G la dwell v. Steggall (1S39) cS L. J. C. P. 361 ; 

5 Bing. (N.c.) 733 ; 8 Scott 60. — c.p. 

Peppin v. Shepherd, distinguished. 

Lougmcid v. Holliday (1851) 20 L. J. Ex. 430 ; 

6 Ex. 761.— EX. 

Gladwell v. Steggall (1839) 8 L. J. C. P. 
361 ; 5 Bing. (N.u.) 733 ; 8 Scott 60.— C.P. 
Followed, Storey r. Richardson (1839) 9 L. J. 
0. P. 43 ; 6 Bing. (N.C.) 123 ; 8 Scott 291 ; 
4 Jur. 26. — C.P. ; distinguished, Lougmeid r. 
Holliday (1851). — ex. (supra"). 

Bibhy y. Carter (1859) 28 L. J. Ex. 182 ; 4 
H. & N. 153 ; 7 W. II. 193.— EX., applied. 
Richards v. Jenkins (1868) 18 L. T. 437: 17 
W. R. 30.— EX. 

Smith v. Thackerah (1S66) 35 L. J. C. P. 
276 ; L. R. 1 C. P. 564 ; 12 Jur. (N.s.) 
545 ; 14 L. T. 761 : 14 W. R. 832 ; 1 
H. & B. 615. 

JSot applied, Richards *. Jenkins (1868) 18 
L. T. 437 ; 17 W. R. 30. — EX. ; referred to, 
Att.-Gen. v. Conduit Colliery Co. (1894) 64 L. J. 
Q. B. 207 ; [1895] 1 Q. B. 801 ; 71 L. T. 771 : 
43 \V. 11. 366 : 59 J. P. 70 ; 15 R. 267.— Q.B.D. 


Dangerous Chattels. 

Langridge v. levy (1837) 6 L. J. Ex. 137 ; 
2 M. & W. 337. — EX. ; a ffirmed ntmi . Levy 
v. Langridge (1838) 7 L. J. Ex. 387 : 


4 M. & W. 337 : 1 IT. & IT. 325.— EX., 
not applied. 

Winterbottom v. Wright (1842) 11 L. J. Ex. 
415 ; 10 M. & W. 109.— EX. 

Langridge v. Levy, distinguished. 

Lougmeid r. Holliday (1851) 20 L. J. Ex. 
430 ; 6 Ex. 761.— EX. 

Langridge v. Levy, commented- on and dis- 
tinguished. 

Winterbottom v. Wright (supra), approved 
and d isti aguish ed. 

Blackmore v. Bristol and Exeter Rv. (1858) 
27 L. J. Q. B. 167 ; 8 El. & Bl. 1035 ; 4 Jur. 
(H.S.) 657; 6 W. R. 336.- Q.B. 

Langridge v. Levy and Winterbottom v. 
Wright, obser rations adopted \. 

Alton v. Midland By. (1865) 34 L. J. C. P. 
292; 19 C. B. (N.S.) 213 ; 11 Jur. (N.S.) 672 ; 12 
L. T. 703 ; 13 W. R. 918.— C.P. 

Langridge v. Levy, not applied. 

Winterbottom v. Wright, applied. 

Collis v. Selden (1868) 37 L. J. C. P. 233: 
L. R. 3 0. P. 495 ; 16 W. R. 1170.— C.P. 

Langridge v. Levy. 

Commented on, George r. Skivington (1869) 
39 L. J. Ex. 8 ; L. R/5 Ex. 1 ; 21 L."T. 495 : 18 
W. R. 118. — EX. ; applied, Swift r. Winterbotham 
(1873) 42 L. J. Q. B. Ill; L. R. 8 Q. B. 
244, 252 ; 28 L. T. 339.— Q.B. ; Peek r. Gurney 
(1873) 43 L. J. Oh. 19 ; L. R. 6 H. L. 377, 412; 
22 W. R. 29. — h.l. (e.) ; explained, Cattle r. 
Stockton Waterworks (1875) 44 L. J. Q. B. 139 : 
L. R. 10 Q. B. 453 ; 33 L.T.475.— Q.B. : considered, 
Hosegood r. Bull (1876) 36 L. T. 617— EX. D. . 

Langridge v Levy, questioned. 

Winterbottom v. Wright, discussed. 

Heaven r. Pender (1883) 11 Q. B. I). 503 ; 52 
L. J. Q. B. 702 ; 49 L. T. 357 ; 47 J. P. 709.— 
C.A. 

brett, m.r. — Langridge v. Lenj is not an 
easy case to act. upon. It is not, it cannot be, 
accurately reported ; the declaration is set out ; 
the evidence is assumed to be reported ; the 
questions left to the jury are stated. And then 
it is said that a motion is made to enter a non- 
suit in pursuance of leave reserved cm particular 
grounds. These grounds do not raise the 
question of fraud at all, but only the question of 
remoteness. And, although the question of 
fraud seems in a sense to have been left to the 
jury, yet no question was, according to the 
report, left to them as to whether, the plaintiff 
acted on the faith of the fraudulent misrepre- 
sentation, which is, nevertheless, a necessary 
question in a case of fraudulent misrepresenta- 
tion. The report of the argument makes the 
object of the argument depend entirely upon an 
assumed motion to arrest the judgment, which 
raises always a discussion depending entirely on 
the form of the declaration and the effect on it 
of a verdict, in respect of which it is assumed 
that all questions were left to the jury. If this 
was the point taken, the report of the evidence 
and of the questions left to the jury is idle I 
The case was decided on the ground of a fraudu- 
lent misrepresentation as stated in the (declara- 
tion. It is inferred that the defendant inteuded 
the representation to be communicated to the 
son. Why he should have such an intention, in 
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fact, it seems <-liffi.cn It to understand. His 
immediate object must have been to induce the 
father to buy and pay for the gun. It must 
have been, wholly in liffereat to him whether 
after the sale and payment the gun would be 
used or not by the son. I cannot hesitate to 
say that in my opinion the case is a wholly 
unsatisfactory case to act on as an authority. — 
p. nil. 

Langridge v. Levy, limited. 

Winterbottom v. Wright, folloiwd. 

Earl r. Lubbock (190-1) 74 L. J. I£. B. 121, 
124 : [1905] l K. K. 293. — K.B.D. ; affirmed. c.A. 


Da ngerous Premise*. 

Lax v. Darlington Corporation (1879) 49 
L. J. Ex. 105 : 5 Ex. 1). 28 ; 41 L. T. ±89 : 
28 W. 11. 221. — C.A., referred to. 

Thomas r. Qnartermaine (iS87) 50 L. J. <). B. 
340 ; 18 Q. B. D. 085 ; 57 L. T. 537 ; 35 W. It. 
555; 51 J. P. 510. — c.A. ; and Yarmouth r. 
France (1887) 19 Q. B. D. 050. — c.A. 

Gallagher v. Humphrey (1802) 10 W. It. 
054 : 0 L. T. 084. — Q.B., dictum of 
CLiOMPTON, j. doubted. \ 

Murley v. Grove (1882) 4(5 J. P. 300. — ! 
matl-xew and cave, j j. 

CAVE, J. said, referring to the dictum, of 
Crompton, J. in the above case, where he is 
reported to have said, I think, too, that it is 
doubtful whether even the fact that the injured 
person was present unlawfully, would excuse 
negligence," that he could not think that 
Crompton, J. had been correctly reported. 

Corby v. Hill (1858) 27 L. J. C. P. 318 ; 4 
C. B. (N.s.) 550; 4 Jur. (N.S.) 512; (> 
W. B. 575. — c .P., distinguished. 

Hounsell /• Smith (1800) 29 L. J. C. P. 203 ; 

7 0. B. (N.S.) 731 ; 0 Jur. (N.S.) 897 ; 1 L. T. 
440 ; .8 W. It. 277. — C.p. : finding adopted Pickard 
r. Smith (1801) H) C. B. (N.S.) 470; 4 L. T. 
470. — C.p. ; referred to, Boleh r. Smith (1802) 
31 L. J. Kx. 201 ; 7 H. & N. 730 ; 8 Jur. (N.S.) 
197; 0 L. T. 158; 10 W. It. 387.— EX. ; dis- 
tinguished, Castle r. Parker (1808) 18 L. T. 307. 
— EX. 

Corby v. Hill and Boleh v. Smith (supra), 
referred- to. 

Watkins r. G-. W. By. (1877) 40 L. J. C. P. 
817 ; 37 L. T. 193 ; 25 W. B. 905. — LOPES and 
DENMAN, JJ. 

Corby v. Hill and Boleh v. Smith, followed. 
White n\ France (1877) 40 L. J. C. ?. 823 ; 2 
C. P. I). 308 ; 25 W. B. 878 ; aud see Dublin, 
&c., By. r. Slattery (1878) 3 App. Cas. 1155. 
1200 ; 39 L. T. 305; 27 W. B. 191.— H.L. (Lit.). 

Corby v. Hill and Boleh v. Smith, principle 
applied. 

Burchell v. Hickisscm (1880) 50 L. J. Q. B. 
101. — BINDLEY and LOPES, JJ. 

Corby v. Hill. 

Considered, Heaven r. Pender (1883) 52 L. J. 

Q. B. 702; 11 Q. B. D. 503; 49 L. T. 357; 47 
J. P. 7^9. — C.A. ; applied , Tolhauseu v. Davies 
(1888) 57 L. J. Q. B. 395 ; 59 L. T. 436 ; 52 J. P. 
804.— q.b.d. : affirmed, 58 L. J. Q. B. 99.— 
C.A. 


Jones v. Boyce (1810) 1 Stark. 493; 18 
It. B. 812. # 

Followed , Wilson v. Newport- Dock Co. (18(5*0 
35 L. J. Ex. 97; L. B. 1 Ex. 177: 4 H. & C. 
232 ; 14 L. T. 230. — EX. ; rule applied , Adams 
r. L. <fc Y. By. (1809). — C.P. (infra') ; obsecrations 
adopted, The Greorge ami Richard (1871) L. It. 3 
Adm. 400 ; 24 L. T. 717. — ADM. : appeared. The 
City of Lincoln (1889) 59 L. J. P. 1 ; 15 P. D. 15 ; 
02 L. T. 49; 38 W. It. 345.— C.A. : explained, 
Wilkinson r. Downton (1897). — wlught. J. 
(infra). 

Adams v. Lancashire and Yorkshire Ry* 
(1809) 38 L. J. 0. P. 277 ; L. B. 4 C. P. 
739, 742 ; 20 L. T. 850 ; 17 W. B. 884.— 
C.P. 

Observations adopted , The George and Bichard 
(1871) L. B. 3 Adm. 400 ; 24 L. T. 717. — ADM. : 
questioned, hut rule adopted, G-ee r. Metropolitan 
By. (1873) 42 X,. J. Q. B. 105 ; L. B. 8 Q. B. 101. 
—EX. CH. ; Itobson r. N. E. By. (1875) 44 L. J. 
Q. B. 112 ; L. B. 10 Q. B. 271 ; 32 Z. T. 551.— 
Q.n. : (affirmed, c.A., ante, vol. i., col. 288) : 
approved , Lee r. Nixey (1S9U) 03 L. T. 285 ; 
54 J. P. 807. — CAVE. SMITH and WILLIAMS, JJ. 

Harris v. Mobbs (1S78) 3 Ex. D. 208 ; 39 
L. T. 104 : 27 W. B. 154. — DENMAN, J. ; 
and Wilkins v. Day (1883) 12 Q. B. D. 
110; 49 L. T. 399; 32 W. It. 123; 48 
J. P. 0. — GROVE and MATHEW. JJ., 
explained. 

Wilkinson r. Downton (1897) 00 L. J. Q. B. 
493: [1897] 2 Q. B. 57; 70 L. T. 493; 45 
W. B. 525. — WEIGHT, J. 

weight, j. — Some English decisions — such as 
Jones v. Do, fee ((1810) 1 Stark. 493) ; Wilkins v. 
Day ; Harris v. Mobbs — are cited in Beven on 
Negligence as inconsistent with the decision in 
Victorian Mail way Commissioners v. Co u It as 
(13 App. Cas. 222). But I think that those 
cases are to be explained on a different ground, 
namely, that the damage which immediately 
resulted from the act of the passenger or of the 
horse, was really the result, not of that act, but 
of a fright which rendered that act involuntary, 
and which therefore ought to be regarded as 
itself the direct and immediate cause of the 
damage. 

Coupland v. Hardingham (1813) 3 Camp. 
398 ; 14 B. B. 704 : and Jarvis v. Dean 
(1820) 1L Moore, 354; 3 Bing. 447 ; 4 
L. J. (o.s.) C. P. 144, explained and 
applied. 

Barnes r. Ward (1850) 19 L. J. C. P. 195 ; 9 
C. B. 392 ; 2 Car. K. 001 ; 14 Jur. 344.— c.P. 

Coupland v. Hardingham, observed upon. 

Cornwell v. Metropolitan Sewers Commis- 
sioners (1855) 10 Ex. 771 ; 3 C. L. Ii. 417.— EX. 

Coupland v. Hardingham, considered and 
questioned. 

Jarvis v. Dean (supra), considered. 

Fisher r. ITowse (1802) 31 L. J. Q. B. 212; 

2 B. & S. 77U: 8 Jur. (N.S.) 1208 ; 0 L. T. 711. 

— Q.B. 

Blyth v. Topham (1600) Cro. Jac. 158; 

1 Bol. Abr. 88, distinguished. 

Barnes r. Ward (1850) 19 L, J. C. P. 195 ; 

9 C, B. 392 : 2Car.&K. 061 ; 14 Jur. 334 .— c.p’. 
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Blyth v. Topham (supra), followed. 

Barnes v. •Ward, explained and not applied. 
Hardcastle v. South Yorkshire Ry. (1859) 
28 L. J. Ex. 139 ; 4- H. & N. 67 ; 5 Jur. (N.S.) 
150 ; 7 W. R. 320. — EX. 

Blyth. v. Topham. appro red. 

Barnes v. Ward, not applied. 

TTounsell r. Smyth (18<50) 29 L. J. C. P. 203 ; 

7 C. B. (N.s.) 731 ; 0 Jur. (N.S.) 897 ; 1 L. T. 410 ; 

8 W. 11.277. 

Barnes v. Ward, applied. 

Fisher r. Prowse (1862) 31 L. J. Q. B. 212 : 
2 B. & S. 770 ; 8 Jur. (N.S.) 1208 ; 6 L. T. 711. 
— q.b. ; Robbins r. Jones (1803) S3 L. J. C. 
P. 1 ; 15 C. B. (N.s.) 221 ; 10 Jur. (n.s.) 239; 9 
L. T. 523 ; 12 W. R. 24S.— C.P. ; Hadley r. 
Taylor (1865) L. R. 1 C. P. 53 ; 11 Jur. (N.s.) 
979 : 13 L. T. 368 ; 14 W. R. 59.— C.P. ; Orr- 
Ewing r. Oolquhoun (1877) 2 App. Cas. 839, 
864.— H.L.jCsc.). 

Barnes v. Ward, considered. 

Wright r. Midland Ry (1884) 51 L. T. 539. — 
FIELD, manisty and LOPES, JJ. ; reversed, W. N. 
(1885) 39.— c.A. 

Barnes v. Ward, followed. 

Silverton v. Marriott .(1888) 59 L. T. Cl ; 
52 J. P. 677. — field and WILLS, JJ. 

Barnes v. Ward. See 

Ponting v. Noakes (1894). — CHARLES and 
COLLINS, JJ. (supra, coi. 1960). 

Hounsell v. Smyth (1S60) 29 L. J. C. P. 203 : 
7 C. B. (N.S) 731 ; 6 Jur. (N.S.) 897 i 
1 L. T. 440 ; 8 W. E. 277.— c.P. ; and 
Hardcastle v. South Yorkshire Ry. (1859) 
28 L. J. Ex. 139 ; 4 H. & N. 67 ; 5 Jur. 
(N.S.) 150 ; 7 W. R. 326 — EX., followed. 
Binks v>. South Yorkshire Ry. (1862) 32 
L. J. Q. B. 26 ; 3 B. & S. 244, 350 ; 7 L. T. 350 ; 
11 W. R. 66.— Q.B. 

Hardcastle v. South Yorkshire Ry., adopted. 
Pearson r. Cox (1S77) 2 C. P. D. 369; 36 
L. T. 495.— c.A. 

Miller v. Hancock [1S93J 2 Q. B. 177 ; 4 
R. 478 ; 69 L. T. 214 ; 41 W. R. 578 ; 57 
J. P. 758. — c.A., distinguished. 

Hopkins v. G. E. Ry. (1895) 60 J. P. 86. — C.A. 
ESHER, M.R., LOPES and KAY, L.JJ. 


2. Relationship of Parties. 

Visitors and Licensees. 

Pickard v. Smith (3861) 10 C. B. (N.s.) 470; 
4 L. T. 470. — C.P., adopted. 

Gray v. Pullen (1S64) 5 B. & S. 970; 34 
L. J. Q. B. 265 ; 11 L. T. 569 ; 13 W. R. 257.— 
EX. OH. 

Pickard v. Smith, distinguished. 

Welfare >\ L. B. & S. C. Ry. (1869) 38 L. J. Q. B. 
241 ; L. R. 4 Q. B. 693 ; 20 L. T. 743 ; 17 W. R. 
1065.— Q.B. 

Pickard v. Smith, followed. 

John v. Bacon (1870) 39 L. J. C. P. 365 ; 


L. R. 5 0. P. 437 ; 22 L. T. 477 ; 18 W. R. S94.— 
C.P. 

Pickard v. Smith, considered and applied. 

Bower r. Peate (1876) 45 L. J. Q. P*. 446 ; 
1 Q. B. D. 321 ; 35 L. T. 321.— Q.B. 

Pickard v. Smith, dictum - olserred upon. 

Whiteley r. Pepper (1876) 2 Q. db D. 276 ; 
46 h. J. Q. B. 436 ; 36 L. T. 588 ; 25 W. R. 607. 
— Q.B.D. . 

mellor, j. — T he dictum of Williams, J. is no 
doubt entitled to very great respect, but it is to 
he observed that the judgment in the case of 
Pichard v. Smith merely decides that the occu- 
pier was responsible ; we do not say that there 
was not abundant justification for that decision, 
and there is no expression in the judgment itself 
which at all conflicts with our decision [holding 
the master liable]. — p. 278. 

field. J. — The only difficulty is that created 
by the supposed dictum of Williams, J. in 
Picltard v. Smith. But there is really nothing 
in the judgment in that case, or the reasoning on 
which it is founded, which conflicts with our 
present decision. — p. 279. 

Pickard v. Smith, adopted. 

Dalton v. Angus (1881) 50 L. J. Q. P>. 689 ; 0 
App. Cas. 740, 829 ; 44 L. T. 844 ; 30 W. R. 191. 
— H.L. (e.) ; and Hughes v. Percival (1883) 52 
L. J. Q. B. 719 ; 8 App. Cas. 443 ; 49 L. T. 189 ; 
31 W. R. 725 ; 47 J. P. 772.— H.L. (E.). 

Pickard v. Smith, followed. 

Penny v. Wimbledon Urban Council (1899) 
68 L. J. Q. B. 704 ; [1899] 2 Q. B. 72 ; SOL. T. 
615 ; 47 W. R. 565 ; 63 J. P. 406.— C.A. SMITH, 
williams and romer, L.JJ. ; and see The Snark 
(1900) 69 L. J. P. 41 ; [1900] P. 105 ; 82 L. T. 
42 ; 48 W. R. 279 ; 9 Asp. M. C. 50.— C.A. 

Collis v. Selden (1868) 37 L. J. C. P. 233 ; 
L. R. 3 C. P. 495 ; 16 W. R. 1170.— C.P., 
referred to. 

Parry r. Smith (1879) 48 L. J. C. P. 731; 

4 C. P. D. 325 ; 41 L. T. 93 ; 27 W. R. 801.— 
LOPES, J. 

Collis v. Selden, considered. 

Heaven v. Pender (1883) 52 L. J. Q. B. 702 ; 
11 Q. B. D. 503, 513; 49 L. T. 357; 47 J. P. 
709.— C.A. 

Collis v. Selden, distinguished. 

Elliott v. Hall (or Nailstone Colliery Co.) 
(1885) 54 L. J. Q. B. 518; 15 Q. B. D. 315 ; 
34 W. R. 16. — GROVE and SMITH, JJ. 

grove, J. — This is not the mere case of a 
person lawfully coming into premises for the 
purposes of business, but the defendant must 
have known that the plaintiff must necessarily 
get into the truck for the purpose of unloading 
the coal. The only case that seems somewhat in 
defendant’s favour is Collis v. Selden, where it 
was alleged that the defendant improperly and 
negligently hung a chandelier in a public-house. 
... It seems to me that the (latter) case was 
really decided on the ground of the uncertainty 
of the declaration as to the relation between the 
plaintiff and the defendant. I must say I should 
myself have felt some difficulty in coming to the 
same conclusion as the Court came to in that case. 
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But I do not think that the case is really an 
authority which hears upon the circumstances of 
the present case. 

Collis y. Selden, not applied. 

Thrussell r. Handyside (1888) 57 L. J. Q. B. 
347 ; 20 Q. B. D. 359 ; 58 L. T. 344 ; 52 J. P. 
279 .— hawkins and grantham, jj. 

Southcote v. Stanley (1856) 1 H. & N. 247 ; 
25 L. J. Ex. 339. — EX., distinguished. 
Tebbutt r. Bristol and Exeter By. (1870) 40 
L. J. Q. B. 78 ; L. R. 6 Q. B. 73 ; 23 L. T. 772 ; 
19 W. R. 3S3. — Q.B. 

Southcote y. Stanley, commented on. 

Watling v. Oastler (1S71) L. R. 6 Ex. 73 ; 
40 L. J. Ex. 43 ; 23 L. T. 815 ; 19 W. R. 388.— EX. 

Southcote y. Stanley. | 

Distinguished, Sandys r. Florence (1878) 47 
L. J. C. P. 598. — C.P.D. ; applied, Tolhausen v. 
Davies (18S8) 57 L. J. Q. B. 396 ; 59 L. T. 436 ; 
52 J. P. 804. — Q.B.D. (affirmed, 58 L. J. Q. B. 98. 
— C.A.). 

Wilkinson v. Fairrie (1862) 1 H. & C. 633 ; 
32 L. J. Ex. 73 ; 9 Jur. (N.S.) 2'SO ; 7 L. T. 
599. — EX., commented on. 

Tndermaur v. Dames (1867) 16 L. T. 293 ; 
35 L. J. C. P. 184 ; L. R. 1 O. P. 274.— C.p. ; on 
appeal, 36 L. J. C. P. 181 ; L. B. 2 C. P. 311 ; 
16 L. T. 293 ; 15 W.R. 434.— ex. CH. 

black BURK, J. — I always thought that the 
decision in Wilkinson y. Fair rie could only be 
supported on the ground that the plaintiff: chose 
to go wandering about in the dark, looking for 
the defendant’s foreman, in a way that" the 
defendant could not expect him to go, and he 
was to all intents a volunteer. — p. 294. 

Wilkinson v. Fair rie, overruled. 

Paddock v. N. E. By. (1868) 18 L. T. 60.— 
EX. CH. 

Indermaur v. Dames (1867) 36 L. J. 0. P. 
181 : L. R. 2 C. P. 311 ; 16 L.T. 293 ; 15 
W. R. 434.— ex. ch., distinguished. 

Brooks v. Courtney (1869) 20 L. T. 440. — Q.B. 
LUSH, J. — There the plaintiff was exposed to 
a danger he had no right to expect. Here the 
plaintiff was well aware of the danger. — p. 441. 

Indermaur v. Dames, applied. 

John r. Bacon (1870) 39 L. J. C. P. 365 ; 
L. R. 5 C. P. 437 ; 22 L. T. 477 : 18 W. R. 894. 
—C.P. ; King v. G. W. Ry. (1871) 24 L.T. 583. 
— C.P. ; Manchester, S. & L. Ry. r. Woodcock 
(1871) 25 L. T. 335.— Q.B. 

Indermaur v. Dames, referred to. 

Woodley Metropolitan "Ry. (1S77) 46 L. J. 
Ex. 521 ; 2 Ex. D. 384; 36 L. T. 419.— C.A. ; 
Watkins r. G. W. Ry. (1877) 46 L. J. C. P. 
817 ; 37 L. T. 193 ; 25 W. R. 905.— LOPES and 
DENMAN, JJ. 

Indermaur v. Dames, followed . 

White r. France (1877) 46 L. J. C. P. 823 ; 

2 0. P. D. 308 ; 25 W. R. 87S.— C.P.D. 

Indermaur v. Dames, applied. 

Burch^ll v. Hickisson (1880) 50 L. J. Q. B. 101, 

— lindley and lopes, JJ. ; Heaven v. Pender 
(1883). — c.A. (infra) ; and Batchelor u. Fortes- 
cue (1883) 11 Q. B. D. 474 ; 49 L. T. 644.— 
Q.B.D. (affirmed, C.A.) ; Elliott v. Hall (or Nail- 

O.C. 


stone Colliery Co.) (1885) 54 L. J. Q. B. 518 ; 15 
Q. B. D. 315 ; 34 W. R. 16. — GRO’Vjs and smith, jj. 

Indermaur v. Dames, dictum referred to. 
Thomas v. Quartermaine (1887) 56 L. J. Q. B. 
340 ; 18 Q. B. D. 6S5 ; 57 L. T. 537 ; 35 W. R. 
555 ; 51 J. P. 516.— C.A. BOWEN and FRY, L.JJ. ; 
esher, M.R., dissenting. 

Indermaur v. Dames, considered and not 
applied. 

O’Sullivan v. O’Connor (1887 — 8) 22 L. R. Ir. 
467, 472. — Q.B.D. (affirmed, C.A.). 

Indermaur v. Dames, considered . 

Marney v. Scott (1899) 68 L. J. Q. B. 736 ; 
[1S99] 1 Q. B. 986 ; 47 W. R. 666.— BIGHAM, J. 

Smith v. London and St. Katharine Docks Co. 
(1868) 37 L. J. C. P. 117 ; L. R. 3 C. P. 
326 ; IS L. T. 403 ; 16 W. R. 728.— C.P., 
followed . 

King v. G. W. Ry. (1871) 24 L. T.^83.— C.P. ; 
Heaven v. Pender (1883). — C.A. (infra). 

Smith v. London and St. Katharine Docks Co., 

distinguished. 

O’Neil v. Everest (1892) 61 L. J. Q. B. 453 ; 
66 L. T. 306 7 Asp. M. O. 163 ; 56 J. P. 612.— 

C.A. (See extract, infra.) 

Smith v. London and St. Katharine Docks Co., 

applied. 

Miller v. Hancock (1893) [1893] 2 Q. B. 177 ; 
4 R. 478 ; 69 L. T. 214 ; 41 W. R. 578 ; 57 J. P. 
758.— C.A. ESHER, M.R., BOWEN and KAY, L.JJ. 

Heaven v. Pender, 51 L. J. Q. B. 465 ; 9 
Q. B. D. 302 ; 47 L. T, 163 ; 30 W. R. 749. 
—FIELD and CAVE, JJ. ; reversed, (1883) 52 
L. J. Q. B. 702 ; 11 Q. B. D. 503 ; 49 L. T. 357 ; 
47 J. P. 709. — C.A. BRETT, M.R., COTTON and 
BOWEN, L.JJ. 

Heaven v. Pender, applied. 

Elliott v. Hall (or Hailstone Colliery Co.) 
(1885) 54 L. J. Q. B. 518 ; 16 Q. B. D. 315 ; 
34 W. R. 16.— GROVE and SMITH, JJ. ; Thrussell 
•/\ Handyside (18S8) 57 L. J. Q. B. 347 ; 20 Q. B. D. 
359, 363 ; 58 L. T. 344 ; 52 J. P. 279.— Q.B.D. ; 
Cann v. Willson (1SSS) 57 L. J. Ch. 1034; 
39 Ch. D. 39 ; 59 L. T. 723 ; 37 W. R. 23.— 
CHITTY, J. (hut this case has been overruled, see 
infra , col. 1976). 

Heaven v. Pender, distinguished . 

O’Neil r. Everest (1892) 61 L. J. Q. B. 453 ; 
66 L. T. 396 ; 7 Asp. M. C. 163 ; 56 J. P. 612.— 
C.A. LORD HERSCHELL, LINDLEY and KAY, L.JJ. 

LORD herschell. — I n both those cases [Smith 
v. London and St. Katharine Docks Co. and 
Heaven v. Fender ] there was a concealed danger, 
which could not have been avoided by the persons 
using the premises. I will assume that if the barge 
had been in a condition inherently dangerous, this 
case would have come within those authorities, 
and that an action would lie. But in the present 
case there is certainly no concealment about the 
danger which is said to exist. The negligence 
which is alleged is not providing the barge with 
a cover for the hatchway. — p. 455. 

Heaven v. Pender, distinguished. 

Le Lievre v. Gould (1893) 62 L. J. Q. B. 353 ; 
[1893] 1 Q. B. 491 ; 4 R. 274 ; 68 L. T. 626 ; 41 
W. R. 468 ; 57 J. P. 484. — C.A. See extract, 
infra, col. 1976. 
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Heaven v. Pender, explained. 

Hopkins v. $. E. Ry. (1895) 60 J. P. 86.— 
C.A. ESHER, M.R., LOPES and KAY, L.JJ. 

Heaven v. Pender, distinguished . 

Caledonian Railway v. Mulholland (1897) 67 
L J P. C. 1 ; [1898 J A. C. 216 ; 77 L. T. 570 ; 
46 W. R. 236.— H.L. (SC.). 

LORD HERSCHELL. — I am quite unable to see 
that that case has any application to the present 
case at all. This wagon, at the time it was being 
used, was being used on a new journey initiated 
by the Glasgow and S. W. Railway for their pur- 
poses, and there was nothing in it which can be 
said to be comparable to a trap created by or 
permitted to exist by the Caledonian Co., into 
which they invited and led the deceased man to 
come. Therefore Heaven v. Pender seems to 
me entirely without application to the present 
case ; and, as I have said, I am quite unable to 
see any duty lasting upon the Caledonian Co. to 
the decease^ man, a breach of which lias cost the 
loss of his life, and consequently a right of action 
in the plaintiff. — p. 4. 

Heaven v. Pender. 

Referred to , Marney r. Scott (1899) (58 L. J. 
Q. B. 736 ; [1899] 1 Q. B. 986 ; 47 W. R. 660— 
bigham, J. ; discussed and applied . Macdonald 
v. Wyllie (1898) 1 Fraser 339. — CT. of SESS. ; 
adopted , Milburn r. Jamaica Fruit. &c., Co. 
(1900) 69 L. J. Q. B. 860; [1900] 2 Q. B. 
540, 550 ; 83 L. T. 321 ; 5 Com. Cas. 346— 
C.A. ; discussed, Earl r. Lubbock (1904) 74 
L. J. IC. B. 121 ; [1905] 1 K. B. 253 ; 91 
L. T. 830 ; 53 W. R. 145.— c.A. ; and Traill r. 
Aktieselskabat Dalbeattie (1904) G Fraser 798. 
— CT. OF SESS. # 

Lygo v. Newbold (1854) 32 L. J. Ex. 108 ; 

9 Ex. 302 ; 2 C. L. R. 449 ; 2 W. R. 158. 

— EX., ohser rations adopted. 

Harris r. Perry (1903) 72 L. J. K. B. 725 ; 
[1903] 2 K. B. 219 ; 89 L. T. 174— C.A. 

Gautret v. Egerton (1867) 36 L. J. C. P. 

191 ; L. R. 2 C. P. 371 ; 16 L. T. 17 ; 

15 W. R. 038— c.P. 

Discussed and distinguished) Bulman v. The 
Furness By. (1875) 32 L. T. 430— EX.; Sandys 
r. Florence (1878) 47 L. J. C. P. 598 . — c.p.d. ; 
considered and applied , Heaven r. Pender (1883). 
C.A. (supra.') ; referred to, Harris r. Perry (1903) 
72 L. J. K. B. 725 ; [1903] 2 K. B. 219, 225 ; 89 
L. T. 174.— C.A. 


Where Contractor Employed. 

Butler v. Hunter (1862) 7 H. & N. 826 ; 31 
L. J. Ex. 214 ; 10 W. R. 214.— EX., 
disapproved. 

Hughes v. Percival (1883) 8 App. Cas, 443 ; 
52 L. J. Q. B. 719 ; 49 L. T. 189 ; 31 W. R. 725. 
— H.L. (E.). 

lord BLACKBURN - . — I do not think the case 
of Butler v. Hunter is consistent with my view 
of the law. I do not know whether the Court of 
Exchequer meant to deny that such a duty was 
cast upon the defendant in that case, or meant 
to say that he might escape liability by employing 
a contractor. If either was meant by the Court 
of Exchequer, I am obliged to differ from them. 
— p. 447. 


I Butler v. Hunter. 

Referred to, Lemaitre r. Davis (1 881) 51 L. J. 
Ch. 173 ; 19 Ch. D. 281, 292 ; 46 L. T. -107 ; 30 
W. R. 360 ; applied , Kiddle r. Lovett (1885) 16 
Q. B. D. 605, 61 1 ; 34 W. R. 518— D unman - , j. 

Francis v. Cockrell (1870) 39 L. J. Q. B. 
291 ; L. R. 5 Q. B. 501 ; 10 B. & S. 
850 ; 23 L. T. 466 ; 18 W. R. 1205— 
EX. CH., explained and. applied. 

John v. Bacon (1870) 39 L. J. C. P. 365 ; 
L. R. 5 C. P. 437 ; 22 L. T. 477 ; 18 W. R. 
S94— C.P. 

Francis v. Cockrell, distinguished. 

Carstairs r. Taylor (1871) 40 L. J. Ex. 129 ; 
L. R. 6 Ex. 217 ; 19 W. R. 723— EX. ' 

kelly, C.B. — Francis v. Cockrell only shows 
that where a chattel is supplied on hire for a 
consideration there is an implied undertaking 
that it is reasonably Jit for the purpose for which 
it is supplied. Here there is no doubt that the 
lower floor let to the plaintiffs was lit for the 
purpose for which it was hired. — p. 130. 

Francis v. Cockerell, discussed. 

Wright v. Midland Rv. (1873) 42 L. J. Ex. 
189 ; L. R. S Ex. 137 ; 29 L. T. 436 ; 21 W. R. 
460.— EX. 

Francis v. Cockrell, explained. 

Searle r. Lavcrick (1874) 43 L. J. Q. 1>. 43 ; 
L. R. 9 Q. B. 122 ; 30 L. T. 89 ; 22 W. R. 367. 
— q.b. (see judgment) ; Kopitoff r. Wilson (1870) 
45 L. J. Q. P>. 436 ; 1 Q. B. D. 377 ; 34 L. T. 677: 
24 W. R. 706— Q.B.D. 

Francis v. Cockrell, not followed : ohser ra- 
ti o ns disa pp ro ved. 

Randall v. Newson (1877) 46 L. J. Q. B. 
259 ; 2 Q. B. D. 102 ; 36 L. T. 164 ; 85 W. R. 
313.— C.A. 

mellish, L.J. (for the Court) . — Francis v. 
Cockrell is based upon Roadhead v. Midland Rg. 
(post, cols. 2667 — S), and is therefore of itself 
no more a binding authority on us in this case 
than the other. It is true, however, that the 
Lord Chief Baron, going further than the doubt 
expressed by M. Smith, J., does recognise the 
limitation [that the article is reasonably fit for 
the purpose intended] as applicable to contracts 
of purchase and sale. But the statement of the 
learned judge was not necessary, and therefore 
is not binding, though, of course, inviting a 
careful consideration. After such consideration, 
for the reasons before given, we ai'C of opinion 
that the undertaking of the present defendant 
was not restricted by the limitation applied to 
! the contract of carriage in j Roadhead v. Midland 
Ry. — p. 264. 

Francis v. Cockrell, opinion adopted. 

Hyman v. Nye (1881) 6 Q. B. D. 685 ; 44 
L. T. 919; 45J.P. 554— Q.B.D. 

Francis v. Cockrell, considered and head note 
questioned. 

Marney v. Scott (1899) 68 L; J. Q. B. 736 ; 
[1899] 1 Q. B. 980 ; 47 W. R. 660— BIGHAM, J. 

Hole v. Sittingbourae Ry. (1861) 30 L. J. 
Ex. 81 ; G H. & N. 488 ; 3 L. r i\*750 ; 9 
W. R. 274.— EX. 

Adopted , Butler v. Hunter (1862) 31 L. J. 
Ex. 214 ; 7 H. & N. 826 ; 10 W. R. 214— EX. ; 
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Gray v. Pullen (1864) 34 L. J. Q. B. 235 ; 5 
B. & IS. 970 ; 11 L. T. 569 ; 13 W. K. 257.— 
EX. CH. ; Dalton r. Angus (1SS1) 50 L. J. Q. B. 
689 ; G App. Gas. 740, 829 ; 44 L. T. 844 ; 30 
W. E. 191 ; 4G J. P. 132.— H.L. (e.) ; considered 
and applied , Maxwell r. British Thomson Houston 
Co. (1902) IS Times L. E. 278. — C.A. 

Knight v. Fox (1850) 20 L. J. Ex. 9 ; 5 Ex. 
721 : 14 Jur. 963. — EX., followed. 

Overton r. Freeman (1852) 21 L. J. C. P. 
52 ; 3 Oar. & Iv. 49 ; 11 C. B. 867 ; 16 Jur. 
Go. — o.P. 

Knight v. Fox and Overton v. Freeman, 

followed. 

Peachey v. Eowland (1853) 13 C. B. 182 ; 22 
L. J. C. P. 81 ; 17 Jur. 7G4.— c.P. 

Eeedie v. I. & IT. W. Ey. (1849) 20 
* L. J. Ex. 65 ; 4 Ex. 244 ; 6 Eailw. Cas. 
184.— ex. 

Lisfinguished, Jones r. Liverpool Corporation 
(1S85) 54 L. J. Q. B. 345 ; 14 Q. B. D. 890, 893 ; 
33 W. E. 5ol j 49 J. P. 311. — Q.B.D. ; applied, 
The Beruind (1887).— C.A. Quite, col. 1953). 

Eeedie v. L. & N. W. Ey. and Steel v. S. E. 
Ry. (1855) 16 C. B.550. — C.B., distinguished 
and appro red. 

Hardacve r. Idle District Council (1896) 65 
L. J. Q. B. 363 : [1896] 1 Q. B. 335 ; 74 L. T. 
69 ; 44 W. K. 323 ; GO J. P. 196. — C.A. LINDLEY, 
SMITH and TtlGrBY, L.JJ. 

Eeedie v. L. & IT. W. Ey., discussed. 
Greemvell r. Low Beecliburn Colliery Co. 
(1897) 66 L. J. Q. P,. G43 ; [1897] 2 Q. B. 165 ; : 
76 L. T. 759. — BRUCE, J. 

Pearson v. Cox (1S77) 2 C. P. D. 3G9 ; 36 

L. T. 495.- — c.A., applied. 

Watkins r. (>. W. Ey. (1877) 46 L. J. C.P. 817, 
821 ; 37 L. T. 193 ; 25 W. E. 509.— C.P.D. 

Eapson v. Cubitt (1842) 11 L. J. Ex. 271 ; 9 

M. & W. 710 ; Car. & M. 64 ; 6 Jur. 606. 
— EX., referred to. 

Parry v. Smith (1879) 48 L. J. C. P. 731 ; 4 
C. K D. 325 ; 41 L. T. 93 ; 27 W. E. 801.— 
LOPES, J. 

Boulton v. Crowther (1824) 2 B. & C. 703 ; 4 
D. k E. 195 ; 2 L. J. (o.S.) K. B. 139.— 
K.B., d isti ng n ish ed. 

Att.-Gon. v. Colney Hatch Lunatic Asylum 
(1868) 38 L. J. Ch. 265 ; L. E. 4 Ch. 146 ; 19 
L. T. 708 ; 17 W. E. 240.— L.c. and L.J. 

Boulton v. Crowther, adopted. 

Nutter v. Accrington Local Board (1878) 48 
L. J. Q. B. 487 ; 4 Q. B. D. 375 ; 40 L. T. 802.— 
C.A. ; affirmed, (1880) 43 L. T. 710.— H.L. (E.). 

Boulton v. Crowther, referred to. 

East Fremantle Corporation r. Annois (1901) 
71 L.J. P. C. 39; [1902] A. C. 213; 85 L. X. 
732. — C.A. 


% Persons with Statutory Powers. 

Duncan v. Findlater (1839) 6 Cl. & F. 894. 
— H.L. (sc.), distinguished. 

Southampton and Itchen Eoads Co. v. South- 


ampton Local Board (1858) 28 L. J. Q. B. 41 ; 
1 8 El. & Bl. SOI ; 6 W. E. 223 .-^-q.b. 

Duncan v. Findlater, discussed and dicta 
denied. 

Mersey Docks Trustees v. Gibbs (1861) 35 
L. J. Ex. 225 ; 11 H. L. Cas. 486 ; L. E. 1 H. L. 
93 ; 12 Jur. (N. S.) 571 ; 14 L. T. 677 ; 14 W. E. 
872. — H.L. (E.). See extract, infra. 

Duncan v. Findlater, discussed. 

Harris ■/:. G. W. Ey. (1876) 45 L. J. Q. B. 729 ; 
1 Q. B. D. 515 ; 34 L. T. 647 ; 25 W. E. 63.— 
Q.B.D. 

Duncan v. Findlater, dictum, referred to. 
Wheeler v. Public Works Commissioners (1901) 
[1903 J 2 Ir. E. 202, 256.— C.A. 

Metcalfe v. Hetherington (1855) 24 L. J. Ex. 
314 ; 11 Ex. 257 ; 5 H. & N. 719.— EX., 
discussed. 

Gibbs v. Liverpool Docks Trustees (1858) 27 
L. J. Ex. 321 ; 3 H. & N. 164 ; 4 Jur. (n.s.) 636. 
—EX. CH. : reversing 26 L. J. Ex. 109 ; 1 H. <fc N. 
439.— ex. 

Metcalfe v. Hetherington, referred to. 

Euck v. Williams (185S) 27 L. J. Ex. 357 ; 3 
H. & N. 308 ; 6 W. E. 622.— ex. 

Metcalfe v. Hetherington, held overruled. 
Whitehouse c. Fellowes (1861) 10 C. B. (u.s.) 
765 ; 30 L- J. C. P. 305 ; 4 L. T. 177 ; 9 W. E. 
557.— c.P. 

WILLES, J. — Metcalfe v. Hetherington received 
a fatal blow in Gibbs v. Liverpool Lochs Trustees 
(3 H. & N. 164).— p. 77V. 

Metcalfe v. Hetherington, observed upon. 
Brownlow v. Metropolitan Board of Works 
(1862) 13 G. B. (N.S.) 768 ; 31 L. J. C. P. 140 ; 8 
Jur. (N.S.) 891 ; 6 L. T. 187; 10 W. R. 384^— 
C.P. ; affirmed, (1S64) 16 C. B. (N.s.) 546 ; 33 
L. J. C. P. 233 ; 12 W. E. 871.— ex. ch. 

williams, J. — That case is certainly incon- 
sistent with Gibbs v. Liverpool Lochs Trustees 
(3 H. & N. 164).— p. 784. 

Metcalfe v. Hetherington, observed upon. 
Mersey Docks Trustees v. Gibbs (1866) L. E. 

1 H. L. 93 ; 35 L.J. Ex. 225 ; 11 H.L. Cas. 486 ; 

] 2 Jur. (N.s.) 571 ; 14 L. T. 677 ; 14 W. E. 872. 
—H.L. (E.). 

Blackburn, J. (for the consulted Judges).— 
With the greatest respect for those who joined in 
that decision [ Metcalfe v. Hetherington ] we think 
it was erroneous. — p. 120. 

[lord wensleydale would have been dis- 
posed to abide by Metcalfe v. Hetherington had 
he not thought the question decided in an opposite 
sense by Mersey Lochs , Sfc. v. Cameron and 
Jones v. Mersey Lochs , $c. (11 H. L. C. 443). 
lord westbury did not specially mention the 
case, but expressed a general concurrence on 
points of law with Blackburn, J.] 

[With respect to the case of Luncan v. Find- 
later (supra), which had been impugned by 
Blackburn, J.] 

LORD wtestbuey. — I think it desirable. -to say 
a few words with reference to the difficulty felt 
by the learned j udges in consequence of certain 
observations that fell from Lord Chancellor 
Cottenham, and which are reported in the case 

63—2 
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of Duncan v. Findlater . I can well divine what 
was at that tim^ passing in the mind of Lord 
Cottenham. He seems to have thought that if 
persons constituting a corporation are trustees of 
property for the direct benefit of certain indi- 
viduals, and there is no other than corporate 
property, — and, if in their capacity as trustees an 
act is done, by order of the corporation, which 
amounts to a tort or trespass, and gives a right 
of action and a right to damages to any private 
individual, a Court of equity would not permit 
an execution to issue, on any judgment that 
might be recovered, against the property of the 
corporation, seeing that it is property held upon 
trust for certain beneficiaries, and that the cor- 
poration, as trustees, have no interest therein. . . . 
Those observations of Lord Cottenham which 
directly tend to this conclusion — that the corpora- 
tion in. the case supposed would not be amenable, 
nor would the corporate property be liable, but that 
the party inj ured would be obliged to have resort 
to the individual members who directed the act 
to be done— would, if they were recognised as 
the law, undoubtedly lead to very great evil and 
injury. My lords, I confine my observations to 
the case of a remedy sought for a wrongful act, 
because 3 r our lordships arc very well aware that 
the rule has been well established that, if in the 
case of contract entered into with a corporation 
created by Act of Parliament, the contract is 
made by the corporation ultra vires of the cor- 
poration, the party may not be entitled to recover 
under that contract. That may be a very con- 
venient rule, and it is not at all affected by the 
considerations we are now dealing with. But 
with regard to the observations attributed to the 
noble and learned Chancellor, Lord Cottenham, 
I conceive that they oifght not to be taken or 
regarded as establishing any rule that at all 
interferes with the decision at which your lord- 
ships have arrived in the case now before you. — 

p. 126. 

Southampton and Itchen Roads Co. v. 
Southampton Local Board (185S) 28 L. J. 
Q. B. 41 ; 8 El. & 131. 801 ; 6 W. K. 223.— 
Q.B. 

Observations applied , Mersey Bocks Trustees 
r. Gibbs (1866) 35 L. J. Ex. 225 ; L. R. 1 H. L. 
1)3 ; 11 H. L. Cas. 486 ; 12 Jur. (n.s.) 5 71 ; 14 
L. T. 677; 14 W. It. S72. — H.L. (E.) ; explained 
and applied, Reg. r. Selby Bam Commissioners 
(1802). — C.A. (infra, col. 1974) ; approved and 
applied, Bostock •/:. Ramsey Urban Council (1900) 
64 L. J. Q. B. 945 ; *[1900] 2 Q. B. 616, 624 ; S3 
L. X. 358 ; 64 J. P. 660.— C.A. 

Mersey Docks Trustees v. Gibbs (186C) 35 
L. J. Ex. 225; L. R. 1 H- L. 93; 11 
H. L. Cas. 486 ; 12 Jur. (N.S.) 571 ; 14 
L. T. 677; 14 W. B. 872.— H.L. (e.), 
applied. 

Coe r. Wise (1866) L. R. 1 Q. B. 711 ; 7 B. & 8. 
831 ; 14 L. T. 891 ; 14 W. R. 865. — EX. CH. ; 
reversing 33 L. J. Q. B. 281 ; 5 B. & 8. 440. — 
Q.B. 

Mersey Docks Trustees v. Gibbs, applied. 

Worral Waterworks Co. v. Lloyd (1866) L. R. 
1 0. P. 719.— C.P. 

Mersey Docks Trustees v. Gibbs, principle 
applied . 

Campbell *. Hornsby (1873) Ir. R. 7 C. L, 540. 
— EX. CH. 


Mersey Docks Trustees v. Gibbs, dicta 
applied . 

Att.-Gen. v. Colney. Hatch Lunatic Asylum 
(1868) 38 L. J. Cli. 265 ; L. R. 4 Oh. 146 ; 19 
L. T. 708 ; 17 W. R. 240.— L.c. and L.J. 

Mersey Docks Trustees v. Gibbs, followed. 

Winch v. Thames Commissioners (1874) 43 
L. J. C. P. 167 ; L. R. 9 C. P. 378 ; 31 L. T. 
128 ; 22 W. R. 879.— EX. CH. 

Mersey Docks Trustees v. Gibbs, explained 
and not applied. 

Forbes r. Lee Conservancy Board (1879) 48 
L. J. Ex. 402 ; 4 Ex. B. 116, 123 ; 2S W. R. 688. 
—POLLOCK, B. 

Mersey Docks Trustees v. Gibbs, approved 
and applied . 

Reg. -y. Williams (1SS4) 9 App. Cas. 418 ; 53 
L. J. P. C. 64 ; 51 L. T. 546.— P.c. 

\_Headnote . — Where the executive government 
possessed the control and management of a tidal 
harbour, with authority to remove obstructions 
in it, and the public had a right to navigate 
therein, subject to the harbour regulations and 
without payment of harbour duos, the staiths 
and wharves belonging to the executive govern- 
ment which received wharfage and tonnage dues 
in respect of vessels using them : — Meld, that 
there was a duty imposed by law upon the 
executive government to take reasonable care 
that vessels using the staiths in the ordinary 
manner might do so without damage to the 
vessels. Reasonable care is not shown when 
after notice of danger at a particular spot no 
inquiry is made as to its existence and extent., 
and no warning is given. The principle of 
liability for negligence established by Parnaby 
v. Lancaster Canal Co. and Mersey Dock Trustees 
v. Gibbs, approved of and applied to the executive 
government in the above circumstances, which 
were distinguishable in respect of non-receipt 
of harbour dues, notwithstanding the Crown 
Suits Act, 1881, sect. 37.] 

Mersey Docks Trustees v. Gibbs, applied. 

Last v. London Assurance (1885) 55 L. J. Q. B. 
92 ; .10 App. Cas. 438, 444 ; 53 L. T. 634 ; 34 
W. E. 233. - -H.L. (e.) ; Lowther r. Curweu (1887) 
58 L. T. 168, 172.— KAY, j. 

Mersey Docks Trustees v. Gibbs. 

Distinguished, The Moorcock (1889) 58 L. J. 
Ad. 73 ; 14 P. B. 64, 69 ; 60 L. T. 654 ; 37 W. R. 
439. — C.A. ; dictum, adopted, New York Life In- 
surance Co. v. Styles (1 889) 59 L.J. Q. B. 291 ; 14 
App. Cas. 381, 389 ; 61 L. T. 201.— H.L. (E.). 

Mersey Docks Trustees v. Gibbs, approved. 

GibraBar Sanitary Commissioners r. Orfila 
(1890) 59 L. J. P. .0. 95 ; 15 App. Cas. 400 ; 63 
L. T. 58. — P.C. LORD WATSON, SIR BARN ES 
peacock, and sir r. couch. 

Mersey Docks Trustees v. Gibbs, explained 
and applied. 

Reg. v. Selby Bam Brainage Commissioners 
(1892) 61 L. J. Q. B. 372 ; [1892] 1 Q. B. 348 ; 
66 L. T. 17 ; 56 J. P. 356. — C.A. ESHER. M.R. 
and pry, L.J. 

Mersey Docks Trustees v. Gibbs. 

Considered and distinguished , Dunbar v/Arclee 
Union (1896) [1897] 2 Q. B. 76.— C.A. ; Taff 
Yale Ry. r. Amalgamated Society (1900) [1901] 
1 Q. B. 170, 176 ; S3 L. T. 474 ; 49 W. R. 101 ; 
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64 J. P. 788. — C.A. (reversed, H.L. (e.)) ; applied, 
Wheeler v. Public Works Commissioners (1901) 
[3903] 2 Ir. R. 202.— C.A. 

Buck v. Williams (1858) 3 H. &; N. 30S ; 27 
L. J. Ex. 357, 361 ; 6 W. it. 622. — EX. 
Discussed, Great Western Ry. of Canada v. 
Braid (1863) 1 Moore P. C. (N.S.) 101 ; 1 N. R. 
527 ; 9 Jur. (N.S.) 339 ; 8 L. T. 31 ; 11 W. R. 
144. — P.c. ; adapted, Mersey Pocks Trustees v. 
Gibbs (I860). — h.l. (e.) (supra) ; observation 
adapted, 8 tret ton’s Derby Brewery Co. r. Derby 
Corporation (1893) 63 L. J. Oh. 135; [1894] 1 
Oh. 431 ; 8 R. 608 ; 69 L. T. 791 ; 42 W. R. 583.— 
home it, J. ; applied, Taff Yale Ry. v. Amalga- 
mated Society of Railway Servants [1901] A. C. 
426, 432. — HARWELL, J. (reversed, C.A., but 
restored, h.l. (e.)). 

Allen v. Hayward (1845) 15 L. J. Q. B. 99 ; 
7 Q. B. 960 : 4 Kailw. Gas. 104 ,* 10 Jur. 
92. — Q.B.. fallowed. 

Reedie r. L. & N. W. Ry. (1849) 20 L. J. Ex. 

65 ; 4 Ex. 244 ; 6 Railw. Gas. 184 . — ex. 

Gray v. Pullen, 32 L. J. Q. B. 169 ; 11 W. It. 
616; 8 L. T. 201. — Q.B. ; reversed, (1S64) 5 
B. & S. 970 ; 34 L. J. Q. B. 265 ; 11 L. T. 569 ; 13 
W. It. 257. — EX. OH. 

Gray v. Pullen, questioned. 

Wilson r. Merry (1868) L. R. 1 H. L. (Sc.) 
326 ; 19 L. T. 30.— H.L. (SC.) ' ' 

Gray v. Pullen, considered and applied. 
Bower v. Peatc (1S76) 45 L. J. Q. B. 446 ; 1 
Q. B. D. 321 ; 35 L. T. 321.— q.b.D. ; Smith *. 
West Derby Local Board (1878) 47 L. J. C. P. 
607 ; 3 C. P. D. 423 ; 3S L. T. 716 ; 27 W. R. 
137.— C.P.B. 

Gray v. Pullen, not applied. 

Barham v. Ipswich Dock Commissioners (1885) 
54 L. T. 23, 26. — Huddleston, b. 

Gray v. Pullen, discussed and applied. 
Groves v. Wiiuborne (Lord) 67 L. J. Q. B. 862 ; 
[1898] 2 Q. B. 402 ; 79 L. T. 284 ; 47 W. R. 87. 
— C.A. 

Hardaker v. Idle District Council, 59 J. P. 

SOS. — WETOHT, J. : reversed, (1896) 65 L. J. Q. It. 
363 ; [1896] 1 Q.B. 335 ; 74 L. T. 69 ; 44 W. R. 
323 ; 60 J. P. 196.— C.A. 

Hardaker v. Idle District Council, applied. 
Groves v. Wimborne (1898). — C.A. (supra!) ; 
Jordeson •/:. Sutton, &c. Gas Co. (1898) 67 L. J. Oh. 
666 ; [1898] 2 Oh. 614, 627 ; 79 L. T. 478.- 
NO.RTU, J. (affirmed, C.A.) ; Penny v. Wimbledon 
Urban Council (1899) 68 L. J. Q. B. 704 ; [1899] 

2 Q. B. 72 ; 80 L. T. 615 ; 47 W. R. 565 ; 63 J. P. 
406.— C.A. 

Hardaker v. Idle District Council and Penny 
v. Wimbledon Urban Council (supra), 
followed. 

TheSnark (1900) 69 L. J. P.41; [1900] P. 
105 : 82 L. T. 42 ; 48 W. R. 279 ; 8 Asp. M. C. 
50.— C.A. SMITH, RIGBY and COLLINS, L.JJ. 

In other Cases. 

George v. Skivington (1869) 39 L. J. Ex. 8; 
L. R. 5 Ex. 1 ; 21 L. T. 495 ; 18 W. R. 
118. — EX., observations adopted. 

Francis v. Cockerell (1870) 39 L. J. Q. B 291 ; 


L. R. 5 Q. B. 501 ; 10 P>. & S. S50 ; 23 L. T. 460 ; 
18 W. R. 1205. — ex. CH. * 

George v. Skivington. 

Approved, but distinguished, Cunnington v. 
G. N. Ry. (1883) 49 L. T. 392, 393 ; 48 J.P. 134. 
— C.A. ; considered, Heaven v. Pender (1883) 52 
L. J. Q. B. 702 ; 11 Q. B. D. 503, 512 : 49 L. T. 
357 ; 47 J. P. 709.— C.A. 

George v. Skivington, followed. 

Cann r. Willson (1888) 57 L. J. Ch. 1034 ; 39 
Ch. D. 39 ; 59 L. T. 723 ; 37 AY. R. 23. — CHITTY", j. 
But see infra . 

Cann v. Willson (18S8) 57 L. J. Oh. 1034 ; 

39 Ch. D. 39 ; 59 L. T. 723 ; 37 AY. R. 23. 

—CHITTY, J., doubted. 

Scholes r. Brook, 63 L. T. S37 . — eomee, j. ; 
affirmed, (1891) 64 L. T. 074.— C.A. 

Cann v-. Willson, overruled. -* 

Scholes v. Brook, approved. 

Le Lievre r. Gould (1 893) 62 L. J. Q. B. 353 ; 
[1893] 1 Q. B. 491 ; 4 It. 274 ; 68 L. T. 626 ; 41 
W. R. 468 ; 57 J. P. 484.— C.A. 

bowen, L.J. — On this point the plaintiffs 
relied upon Cann v. Willson, which if it is good 
law, is in their favour. It is, therefore, necessary 
to refer to Derry v. Peek (ante, vol. i., col. 403), 
which, in my judgment, has overruled Cann v. 
Willson. . . . The first thing . . . that Derry v. 
Peek decided was that a plaintiff cannot succeed 
in an action of fraud without proving that the 
defendant was fraudulent, and that negligence 
does not of itself, in the absence of dishonesty, 
amount to fraud. „ 

But Derry v. Peek decided something further. 
It decided that, in such cases as the present, 
there is no duty enforceable in law to be careful. 
Negligent misrepresentation does not amount to 
deceit, and only gives rise to a cause of action if 
there is a duty upon the defendant to be careful ; 
and in Derry v. Peek the H. L. said that the 
circumstances raised no such duty. Is there 
such a duty upon the defendant here ? It was 
sought to invoke the authority of Cann v. Willson 
to persuade us that there was such a duty. The 
law of England might, of course, be that such a 
drity was imposed in such cases ; but the ques- 
tion is what the law is. It is said that Heaven 
v. Pender and cases of that class show that the 
defendant had a duty to the plaintiff. But it is 
useless for us to embark upon the consideration 
of cases decided upon totally different circum- 
stances. It is perfectly plain that the owner of 
a chattel, such as a horse or a gun of such a 
character that if it is used carelessly it will be 
likely to injure a third person who is near, is 
bound to be careful in the use of it. The owner 
of premises is in the same position. If he knows 
that they are in a dangerous condition, and that 
people are coming there to work by his permis- 
sion and invitation, he must take reasonable 
care to protect them. That is so because he has 
the conduct and control of the premises. 
Heaven v. Pender is an instance of this latter 
class of case, but it has nothing to do with the 
present case. It could only have a bearing upon 
it if it decided that a person making a certificate 
is liable, if it is not true, to any person he may 
have reason to suppose is likely to act upon it. 
But the law of England does not regard a certi- 
ficate as a gun or other dangerous instrument, 
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and does not, in the absence of contract and of 
fraud, lioid a m*n responsible for drawing a 
document carelessly. In Gann v. Willson, owing 
to a misapprehension of Heaven v. Pender, it 
was held that such a duty existed. But when 
Scholes v. Brook (63 Law Times, 837) came 
before Homer, J., that learned judge, after his 
attention had been called to the decision of the 
H. L. in Derry v. Peek, said : t! Cases have been 
cited which, it is said, establish such a liability. 
But, apart from Gann v. Willson, , it appears to 
me that the authorities may be divided into two 
classes. One of those classes is when one person 
invites another to come upon his premises, in 
which case the person giving the invitation 
must use reasonable care to ensure that the con- 
dition of the premises does not subject the 
person invited to danger. Another class is 
where a person becomes liable for using or leav- 
ing about in such a way as to cause danger an 
instrument which is dangerous in itself. Beyond 
those two classes I am not aware, for the 
moment, of any circumstances under which a 
person can be held liable in a case such as that 
which has been argued before me. But the 
present case falls within neither of these two 
classes. An invitation to advance money or 
take shares on a valuation, or on a prospectus, 
does not, I think, come within the first class, 
nor can a valuation or a prospectus be con- 
sidered a dangerous instrument within the mean- 
ing of that term as used above by me ; and, that 
being so, I think that, if the plaintiff had not 
established a contract, this action must have 
failed, unless I followed Cann v. Wilson \ but 
with reference to that case, after the speeches of 
the learned lords in Drjry v. Peck, I find a 
difficulty in following it, and I think the case 
would not have been decided as it was after the 
judgment of the H. L., which, by implication, 
negatives the existence of any such general rule 
as laid down in Cann v. Willson.” It is obvious 
from this that Bonier, J. took exactly the same 
view of Heaven v. Pender as we are now doing. 
— pp. 35(5, 357, 358. 

Le Lievre v, Gould (1893) G2 L. J. Q. B. 
353 ; [1893] 1 Q. B. 491 ; 4 B. 274: ; (58 
L. T. 62(5 ; 41 W. B. 468 ; 57 J. V. 484. 
— C.A., commented on . 

Petrie r. Owners of 8.8 .Postrcror [JS98] 2 Ir. 
B. 556. — ASHBOURNE,, L.C., FITZG.IBBON and 
HOLMES, L.JJ. 

Le Lievre v. Gould, distinguished. 

Pritty r. Child (1902) 71 L. J. K. P>. 512.— 
LORD ALVERSTONE, C.J., DARLING and CHAN- 
NELL, JtT* 

Le Lievre v. Gould, observations applied. 

O’Gorman r. O’ Gorman (1902) [1903] 2 Ir. B. 
573, 5S4. — K.B.D. 

3. Actions for Negligence. 

Bead v. G. E. By. (1868) 37 L. J. Q. B. 27S : 
L. R. 3 Q. B. 554 ; 18 L. T. S22 ; 16 W. B. 
1040 : 9 B. & S. 714. — Q.B followed. 

Griffiths r. Dudley (Earl) (1SS2) 51 L. J. Q. B. 
543 ; 9 Q. B. D. 357 ; 47 L. T. 10 ; 30 W. R. 
797 ; 46 J. P. 711 . — FIELD and CAVE, JJ. 

Armsworth v. S.E. By. (1847) 11 Jur. 758. — 
PARKE, B., dicta approved and, adopted. 

Eowley v. L. & N. W. By. (1873) 42 L. J. Ex. 


153 ; L. B. 8 Ex. 221, 230 ; 29 L. T. ISO ; 21 
W. R. 869.— EX. CH. 

Osborn v. Gillett (1873) 42 L. J. Ex. 53 ; 
L. B. 8 Ex. 8S ; 28 L. T. 197 ; 21 W. 1L 
409. — EX., followed. 

Appleby r. Franklin (1885) 55 L. J. Q. B. 129 : 
17 Q. B. D. 93 ; 54 L. T. 135 ; 34 W. B. 231 ; 50 
J. P. 359.— Q.B.D. 

Franklin v. S. E. By. (1858) 3 H. & N. 21.1 ; 
4 Jur. (n.S.) 565 : 6 W. B. 573. — EX., 
applied . 

Dalton v. S. E. By. (1858) 27 L. J. C. P. 227 ; 
4 C. B. (N.S.) 296 j 4 Jur. (N.S.) 711 ; 6 W. B. 
574.— C.P. 

Franklin v. S. E. By. and Dalton v. S. E. By., 

commented on. 

Pym r. G. N. By. (1863) 32 L. J. Q. B. 377 ; 4 
B. & vS. 396 : 10 Jur. (N.S.) 199 ; 11 W. B. 922.— 
EX. CH. ; affirming 6 L. T. 537. — Q.B. 

Franklin v. S. E. By., distinguished. 

Sykes v. N. E. By. (1875) 44 L. J. C. P. 191 ; 
32 L. T. 199 ; 23 W. R. 473.— C.P. 

Franklin v. S. E. By. and Dalton v. S. E. By., 

observations adopted. 

Wolfe r. G. N. By. of Ireland (1890) 26 L. B. 
Ir. 548. — C.A. 

Johnston v. G. N. By. of Ireland (1887) 20 
L. B. Ir. 4.— EX. D., considered. 

Steele v. G. N. By. of Ireland (1890) 26 L. B. 
Ir. 96.— C.A. 

Duckworth v. Johnson (1859) 4 H. & N. 
653 ; 29 L. J. Ex. 25 ; 5 Jur. (jj.S.) 630 ; 
7 W. B. 655. — EX., disapproved. 

Condon v. G. S. & W. By. (1865) 16 Ir. 
C. L. B. 415. — EX., referred, to. 

Hull v. G. N. By. (1890) 20 L. B. Ir. 289.— 

EX. D. 

Duckworth v. Johnson; Condon v. G. S.&W. 
Ey., and Hull v. G. N. By. of Ireland 

(supra), discussed. 

Wolfe t>. G. N. By. of Ireland (1890) 26 L. B. 
Ir. 548.— C.A. 

Blake v. Midland By. (1852) IS Q. B. 93 : 
21. L. J. Q. B. 233 ; 16 Jur. 5(>2.— Q.B., 
ohser rations adopted. 

The George and Bichard (1871) L. B. 3 Adm. 
400 ; 24 L. T, 717.— ADM. And see 8. C. 20 
W. B. 246. 

Blake v. Midland By., approved. 

Bowley v. L. & N. W. By. (1873) 42 L. J. Ex. 
153 ; L. R. 8 Ex. 221 ; 29 L. T. 180 ; 21 W. 11. 
S69.— EX. CH. 

Blake v. Midland By., ohser rations applied. 
Ivenrick *. Lawrence (1890) 25 Q. B. D. 99, 
105 ; 38 W. B. 779.— WILLS, J. 

Hicks v. Newport, Abergavenny and Here- 
ford By. (1857) 4 B. & S. 408, n.— LORD 
CAMPBELL, approved. 

Bradburn r. G. W. By. (1874) 44 L. J. Ifcc. 9 ; 
L. B. 10 Ex. 1 ; 31 L. T. 464 ; 23 W. B. 48.— 
ex. ; Grand Trunk By. of Canada r. Jennings 
(1888) 58 L. J. P. G. 1 ; 13 App. Cas. 800 ; 59 
L. T. 679 ; 37 W. R. 403.— P.O, 
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Bradburn v. CL W. Ry., applied. 

Jebsen r. East and West India Dock Co. (1S75) 
44 L. J. a P. 1S1 ; L. R. 10 C. P. BOO ; 82 L. T. 
321 : 23 W. R. 02-1. —C.P. 

Hicks v. Newport, Abergavenny and Here- 
ford By., appro red. 

Bradburn v. G. W. By. (supra), principle 
applied. 

The Marpessa (1801) [1891] P. 403.— 

JEUNE, P, 

Leggott v. Gr. N. By. (1870) 45 L. J. Q. B. 
557 ; 1 Q. B. D. 500 ; 35 L. T. 334 ; 24 
W. R. 784. — Q.b.d., considered. 

Pulling r. Gr. E. By. (1882) 51 L. J. Q. B. 453 ; 
9 Q. B. I). 110, 112 ; 30 W. 11. 708 ; 4G J. P. 617. 

- — Q.B.D. 

Adam v. British and Foreign Steamship Co. 
(1808) 67 L. J. Q. B. 844 ; [1898] 2 Q. B. 
430 ; 79 L. T. 31.— DARLING, J., dissented 
from. 

Davidsson o. Hill (1001) 70 L. J. K. B. 788 ; 
[1901] 2 K. B. 606 ; 85 L. T. 118; 49 W. II. 
630.— KENNEDY and RHILLIMORE, JJ. 

phillimore, j. — T hat decision is in point, 
and if wo decide now in favour of the plaintiff 
we must disagree with it. It rests mainly, I 
think, upon the principle that Acts of Parlia- 
ment are to be deemed not to apply to non-resi- 
dent aliens unless the Court is compelled so to 
apply them. There are a number of decisions 
upon the construction of the Merchant Shipping 
Act, 1854, which set forth this principle as 
applicable to the construction of statutes impos- 
ing a. burden upon a foreigner. Perhaps the 
strongest of these is Cope v. Doherty (2 De 
CL & J. (ill). But. even in this case the reserva- 
tion of Knight Bruce, L.J. would make me 
pause. On the other hand, where it is a case of 
giving a remedy to a foreigner, the decision of 
Dr. Lushiugtou in The Milford , and the con- 
stant practice which has followed upon that 
decision, is the other way. This latter position 
is, 1 think, sound. 

Emblen v. Myers (I860) 6 H. & N. 54 ; 30 
L. .1. Ex. 71 ; 2 L. T. 774 ; 8 W. B. 665. 
— EX. 

Adopted- , Bell r. Midland Ry. (1861) 30 L. J. 
C. P. 273 ; 10 C. B. (N.S.) 287 ; 7 Jur. (N.S.) 1200 : 
4 L. T. 293 ; 9 W. R. 612.— C.P. ; applied , 
Thompson r. Hill (1870) L. E. 5 0. P. 564, 567 ; 
39 L. J. C. P. 264; 22 L. T. 820; 18 W. R. 
1074.— C.P. 


NEGOTIABLE INSTRU- 
MENT. 

Lang v. Smyth (1831) 9 L. J. (o.s.) C. P. 
91 ; 7 Bing. 284 ; 5 M. & P. 78, opinion 
adopted. 

Goodwin v. Robarts(1876). — H.L. (e.) (infra). 

Lang v. Smyth, applicable. 

Picker v. London and County Banking Co. 
(1887) 56 L. J. Q. B. 299 ; IS CL B. D. 515 ; 35 
W. R. 469. — C.A. ESHER, M.R., BOWEN and 
FRY, L.JJ. 


Crouch V. Credit Foncier of England (1S73) 
42 L. J. Q. B. 182 ; L. JR. 8 Q. B. 374 ; 
29 L. T. 259 ; 21 W. R. 946.— Q.B., distin- 


Goodwin v. Robarts (1876) 45 L. J. Ex. 748 ; 
1 App. Cas. 476 ; 35 L. T. 179 ; 24 W. R. 987.— 
H.L. (E.). 

lord selborne. — The scrip in this case is not 
one of those contracts in writing which have their 
nature, incidents, and effects defined and regu- 
lated by British law, so that a judge in a British 
Court is bound without evidence to know whether 
(and how if at all) they are legally transferable, 
and to reject any evidence of a customary mode 
of transfer at variance with the law. It is not 
like the iron scrip which was the subject of Lord 
Oranworth’s remarks in Dixon v. Boclll (3 Macq, 
H. L. 1), nor like the bonds in Crouch v. Credit 
Fonder. The Court of Q. B., in deciding that 
case, relied upon the distinction between English 
instruments made by an English company in 
England, and a public debt created Jpy a foreign 
or colonial government, the title to portions of 
which is by them made to depend on the posses- 
sion of bonds, expressed to be transferable to the 
bearer or holder, on which there cannot properly 
be said to be any right of action at all, though 
the holder has a claim on a foreign government. 
The Russian and Australian scrip now before 
your Lordships belongs, in my judgment, to the 
latter and not to the former category. ... I 
desire to express my entire agreement with what 
was said by the late M.R. (Lord Romilly) in Smith 
v. WeguelinQinte, vol, i., col. 1366). . . . I agree 
with B ram well, B. in thinking that, under these 
circumstances, there is no substantial difference 
between the present case and Gorgier v. Mieville 
(post, col. 2548). — p. 751. 

cairns, l.c. and lord HATHERLEY approved 
of Gorgier v. Mieville. 


Crouch v. Credit Foncier of England, observa- 
tions applied. 

Twycross v. Dreyfus (1877) 46 L. J. Ch. 510, 
512 ; 5 Ch. D. 605, 611 ; 36 L. T. 752.— HALL, 
v.-c. (affirmed, C.A.) ; and Mortgage Insurance 
Corporation v. Inland Revenue Commissioners 
(1888) 57 L. J. Q. B. 630 ; 21 Q. B. D. 352, 356 ; 
36 W. R. 833.— C.A, 


Crouch v. Credit Foncier of England, applied . 

London and County Banking Co. c. London 
and River Plate Bank (1888) 57 L. J. Q. B. 601 ; 
21 Q. B. D. 535 ; 61 L. T. 37 ; 37 W. R. 89.— 
C.A. ESHER, M.R., LINDLEY and BOWEN, L.JJ. 

Crouch v. Credit Foncier of England, dis- 
tinguished, 

Venables v. Baring Brothers (1892) 61 L. J. 
Ch. 609 ; [1892] 3 Ch. 527 ; 67 L. T. 110; 40 
W. R. 699. — KEKEWICH, J. 

Crouch v. Credit Foncier of England, dis- 
cussed and questioned. 

Bechuanaland Exploration Co. v. London 
Trading Bank (1898) 67 L. J. Q. B. 986 ; [1898] 
2 Q. B. 65S ; 79 L. T. 270. 

Kennedy, J. [after discussing at length Crouch 
v. Credit Foncier of England and Goodwin v. 
Dobarts , continued:] It appears to me that upon 
the vital question of the effect of modern mer- 
cantile usage, such as I think has been sufficiently 
proved in the present case, it is impossible to 
treat the reasoning of the Court of Queen’s 
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Bench in Crouch v. CHdit Fonder of England [ ' Goodwin v. Robarts, distinguished. 


and the reasonir^g of the Exchequer Chamber in 
Goodwin v. Robarts as capable of reconciliation. 
I read the judgment of the Exchequer Chamber 
in the latter case as plainly disapproving of this 
reasoning in the judgment on the earlier case. 
It cannot, I think, be maintained that the 
reasoning of the judgment upon this question 
of the effect of modern mercantile usage in 
Goodwin v. Roberts was unnecessary to the 
decision. Nor, I think, can it be maintained 
that the two judgments are capable of recon- 
ciliation upon the ground that the instrument in 
question in the earlier case was an English instru- 
ment, and the instrument in the latter case was, 
though issued by a London agent, to all intents 
and purposes the scrip of a foreign government. 
. . . Lastly, in the case of J Uumball v. Metro- 
politan Ranh , a Divisional Court, of the Queen’s 
Bench Division in the year 1887 treated Goodwin 
v. j Robarts as decisive of an action in which a 
similar que^ion arose upon an English instru- 
ment — a scrip certificate to bearer issued by an 
English joint stock company. The case was 
argued upon a special case. The case stated a 
usage among bankers, discounters, money lenders, 
and on the Stock Exchange for many years, to 
treat such scrip certificates as negotiable instru- 
ments transferable by mere delivery. The Court, 
it may be noted, consisted of Cockburn, C. J. and 
Mellor, J., the former being the judge who had 
delivered the judgment of the Exchequer 
Chamber in Goodwin v. Roberts, and the other 
one of the judges who took part in the decision 
of that case. It is impossible to suppose that, 
they were not fully aware of all that could 
possibly be held to distinguish (if anything 
could) the two decisions, and Crouch v. Credit 
Fancier of England was cited to them in argu- 
ment. But in* their considered judgment they 
held the matter of the effect of usage in con- 
ferring negotiability upon an English instrument, 
although not negotiable either by statute or by 
the “ ancient mercantile law,” as settled by the 
judgment of the Exchequer Chamber in Goodwin 
v. Roberts ; while they also held upon the facts 
in the case before them that, the second ground 
of decision adopted by the House of Lords in 
Goodwin v. Roberts — the ground of estoppel — 
applied to the case before them. ... It appears 
to me that, having regard to the decisions of the 
Exchequer Chamber in Goodioin v. Uobarts and 
Rumball v. Metropolitan Rank, if I have come, 
as I have, to the conclusion that there has been 
a sufficient proof of a mercantile usage to treat 
the debentures in question in this case as nego- 
tiable, I cannot refuse to follow these decisions, 
which, for the reasons I have felt myself bound 
to state at length, appear to me practically to 
overrule the decision in Crouch v. Credit Fonder 
of England and to govern this case. — p. 994. 

Goodwin v. Rob arts (1875) 44 L. J. Ex. 57 ; 
L. R. 10 Ex. 70 ; 32 L. T. 200 ; 23 W. R. 342.— 
EX.; affirmed, (1875) 44 L. J. Ex. 157 ; L. R. 10 
Ex. 350. — EX. CH. ; the latter decision affirmed, 
(1876) 45 L. J. Ex. 748 ; 1 App. Gas. 470 ; 85 
L. T. 179 ; 24 W. R. 987.— H.L. (e.). 

Goodwin v. Robarts (supra, in H.L.), 
followed. 

Rumball v. Metropolitan Bank (1877) 40 L. J. 
Q. B. 346 ; 2 Q. B. D. 194 ; 36 L. T. 240 ; 25 
W. R. 366.— Q.B.D. 


France *. Clark (1884) 53 L. J. Ch. 585 ; 20 
Ch. D. 257 ; 50 L. T. 1 ; 32 W. R. 466.— C.A. 
SELBORNE, L.C., COTTON and LINDLEY, L.JJ. 

Goodwin v. Robarts, distinguished. 

Fine Art Society r. Union Bank (1880) 17 
Q. B. D. 705 ; 56 L. J. Q. B. 70 ; 55 L. T. 530 ; 

I 35 \V. R. 114 ; 51 J. P. 69.— C.A. 

esher, m.r. — But it was suggested that these 
documents [post-office orders] had been treated 
as between the post office, and bankers and 
parties presenting them through bankers, as if 
they were negotiable instruments, though, in 
fact, they are not, so that the doctrine applied 
in Goodwin v. Robarts was applicable. But that 
decision was upon a special case, in which there 
was a statement to the effect that the documents 
there in question had been treated as negotiable 
instruments by all parties dealing with the same, 
by bankers and mercantile men, both in this 
country, and all over Europe, for more than fifty 
years. It w T as held upon that statement in the 
Courts below, and ultimately in the House of 
Lords, that for the purposes of the question at 
issue the documents must be treated as if they 
were negotiable instruments, and so, if there had 
been a conversion, it was one of which advantage 
could not be taken. I do not think it can be 
said that the documents here in question have 
obtained the same position as that of the docu- 
ments in Goodioin v. Robarts. It seems clear 
that they have not been treated as negotiable 
instruments by the general practice in England. 

I do not think it is shown that bankers or mer- 
chants or the post office have, for all purposes 
and with regard to all persons, so treated them. 
They have none of the attributes of negotiable 
instruments. It is urged that the doctrine of 
estoppel, as stated in Goodwin v. Robarts, ought 
to be applied to this case. The House of Lords 
there said that, even if the instruments were not 
negotiable, the mode in which they had been 
treated both here and abroad was such that it 
must be taken that the plaintiff was aware of it, 
and that in handing them over to another person, 
he put it in his power to hand them over as 
negotiable instruments. I think that the pro- 
position, as there stated, was only stated as 
applicable to the facts of the special case, which 
contained a statement that the form of instru- 
ment then in question had been treated as a 
negotiable instrument by the mercantile world, 
and by all parties dealing with it, both in this 
country and abroad. It docs not seem to me 
that there is anything in this case upon which 
such an estoppel could be founded by the plain- 
tiffs. . . . For these reasons, I think the ease 
falls within the ordinary rules as to conversion, 
and not within the doctrine of Goodwin v. 
Robarts. — p. 710. 

Goodwill v. Robarts, held applicable. 

Picker v. London and County Banking Co. 
(1887) 50 L. J. Q. B. 299 ; 18 Q. B. D. 515 ; 35 
W. R. 469.— C.A. ESHER, M.R., BOWEN and 
PRY, L.JJ. 

Goodwin v. Robarts, distinguished. 

Colonial Bank r. Hepworth (1887) 56 L. J. Ch. 
1089 ; 38 Ch. D. 36, 53 ; 57 L. T. 148 ; 36 )V. R. 
259. — chitty, j. ; and London and County 
Banking Co. r. London and River Plate Bank 
(1887) 20 Q. B. D. 232, 241.— MANISTY, J. 
(affirmed, C.A.). 



1983 


NEGOTIABLE IN STKUME NT— NOTICE. 


1984 


Goodwin v. Robarts, applied. 

Sheffield (Earl) r. London Joint Stock Bank 
(18S«) r» 7 L. J. Oh. 986 ; 13 App. Gas. 333 : 58 
L. T. 735 ; 37 W. B. 33.— H.L. (is.). LORDS 
HALSBURY, L.C., WATSON, BEAM WELL and 
MACNAGHTEN. 

Goodwin v. Robarts, inap pit cable. 

Colonial Bank v. Cady (1800) 60 L. J. Ch. 
131 ; 15 App. Gas. 207 : 03 L. T. 27 ; 39 W. R. 
17.— H.L. (E.). LORDS HALSBURY, L.C., WAT- 
SON, BEAMWELL, HERSCHELL and MORRIS. 

Goodwin v. Robarts, applied. 

Hone v. Boyle (1891) 27 L. R. Tr. 137.— c. A. : 
and London Joint Stock Bank r . Simmons (1892) 

01 L. J. Ch. 723: [1892] A. C. 201 ; 0G L. T. 
625 ; 41 W. K. 1 OS.— H.L. (E.). 

Goodwin v. Robarts, diseased. 

Collis r. Hibernian Bank (1893) 31 L. E. Ir. 
621.— C.A. ; reversing M.R. 

Goodwin v. Robarts and Rumball y. Metro- 
politan Bank (1877) 46 L. J. Q. B. 346 ; 2 
Q. B. D. 194; 36 L. T. 240; 25 W. R. 
360. — followed. 

Bcchuanaland Exploration Co. r. London 
Trading Bank (1398) 07 L. J. Q. B. 980 ; [1898 J 

2 Q. B. 058 ; 79 L. T. 270. — KENNEDY, J. See 
extract, supra, cols. 1980, 1981. 

Hone v. Boyle (1891) 27 L. E. Tr. 137.— c. A. 

See 

Collis r. Hibernian Bank (1893) 31 L. E. Tr. 
201, 299.— C. A. 

Bechuanaland Exploration Co. v. London 
Trading Bank, approved and followed . 
Edelstein r. Schuler (1902) 71 L. j. K. B. 572 ; 
[1902] 2 K. B. 144; 87 L. T. 204; 50 W. E. 
493 ; 7 Com. Cas. 172. — BIGHAM, j. 

Picker v. London and County Banking Co. 
(1SS7) r,0 L. J. Q. B. 299; 18 Q. B. D. 
515 ; 35 W. E. 409. — C.A., adopted. 
Williams r. Colonial Bank (1888) 57 L. J. Ch. 
820 ; 38 Ch. B. 388 ; 59 L. T. 043 ; 36 W. E. 
025.— C.A. COTTON, BINDLEY and BOWEN, L.J.T. 

Picker v. London and County Banking Co., 

applied. 

Venables r. Baring (1892) 61 L. J. Ch. 009 : 
[1892] 3 Ch. 527, 538 ; 07 L. T. 110 : 40 W. E. 
099. — KEK EWIC H, J. ; and Bcchuanaland Ex- 
ploration Co. r. London Trading Bank (1898) 07 
L. J. Q. B. 980 : [1898] 2 Q. B. 658, 070 ; 79 
L. T. 270. — K ENNEDY. J. 


NOTICE. 

Forbes (Lord) v. Deniston (1722) 1 Ves. sen. 
67 ; 4 Bro. P. C. 189.— H.L. (IR.), com- 
merited on. 

Le Neve r. Le Neve (1748) 3 Atk. 6 46; 
Ambl. 436 : 1 Ves. sen. 64.— HARDWICKE, L.C. 

Forbes (Lord) v. Deniston; Hine v. Dodd 
(1741) 2 Atk. 275.— L.C. ; and Sheldon 
v; Cox (1764) Ambl. 624 ; 2 Eden. 224, 
discussed. 

Bushell tv Bushell (1803) 1 Sell. & Lef. 90 ; 9 
R. R. 21. — L.C. See now 54 & 55 Viet. c. 66, s. 19. 


Hine y. Dodd, referred to. 

Crofton r. Ormsby (1806) 2 Sch. & Lef. 583 ; 
9 R. E. 107.— L.C. ; Jones -i\ Smith (1S41) 11 
L. J. Ch. S3 : 1 Hare 43 : 6 Jur. 8. — wigram, 
v.-o. (affirmed-, post, col. 19S8) ; Bcnham r. 
Keane (1861) 1 J. & K. 685 (post') : Wormald r. 
Maitland (1860) 35 L. J. Cli. 09, 74 ; 12 L. T. 
535 ; 13 W. E. 832.— STUART, V.-C. 

Hine v. Dodd, discussed. 

Eolland r. Hart (1871) L. E. 0 Ch. 678 (post, 
col. 1990) ; Lee r. Glutton (1S75) 45 L. J. Ch. 
43.- M.R. (post, col. 1987). 

Sheldon y. Cox (suprai). 

Referred to, Dry den r. Frost (post) ; applied , 
Majoribanks r. Hovenden (1843) Dru. 11, 18 ; 6 
Ir. Eq. E. 238. — L.C. ; discussed , Eolland r. 
Hart (1871) L. E. 6 Ch. 678 (post, col. 1990). 

Davis v. Strathmore (Earl) (1810) 16 Ves. 
419. — L.C., applied. 

Tunstall r. Trappes (1S29) 3 Sim. 286. — 
WIGRAM, V.-C. 

Davis v. Strathmore (Earl), ref erred, to. 
Skeeles r. Shearly (1830) 8 Sim. 353. — v.-c. 
(see post) : Benham r. Keane (1801) 3 De G-. F. 
& J. 318, 331 (post, col. 1985). 

Davis y. Strathmore (Earl), explained . 
Greaves r. Totield (1880) 50 L. J. Ch. 118 : 14 
Ch. D. 563, 571 (post, col. 1985). 

Le Neve v. Le Neve (supra), referred to. 
Bushell r. Bushell (supra) ; Dunbar r. Tre- 
dcnnick (1813) 2 Ball & B. 304, 319.— L.C. 

* 

Le Neve v. Le Neve, explained. 

Toulmin v. Steere (1817) 3 Meriv. 210 ; 17 
E. E. 67.— grant, m.R. 

Le Neve v. Le Neve, applied. 

Tunstall r. Trappes (supra). 

Le Neve v. Le Neve. 

Referred to, Skeeles •/;. Shearly (1836) 8 Sim. 
153.— v.-c. (affirmed, (1837) 7 L. J. Ch. 3 ; 3 
Myl. k Or. 112 ; 1 Jur. 888. — L.C.) ; Nixon r. 
Hamilton (1838) 2 Dr. k Wal. 364 ; 1 Ir. Eq. E. 
46. — L.C. ; Dryden v. Frost (3838) 8 L, J. Ch. 
235 ; 3 Myl. & Or. 670 ; 2 Jur. 1030. — L.C. ; not 
applied, Thompson -v. Simpson (1841) 1 Dr. <fc 
War. 459, 487.— L.C. 

Tunstall v. Trappes (supra), distinf/ui sited. 
Neate v. Marlborough (Duke) (1838) 3 Myl. 
& Or. 407.— COTTENHAM, L.C. 

Le Neve v. Le Neve, referred to. 

Finch v. Winchilsea (Earl) (1715) 1 P. Wms. 
277.— L.C. ; Westbrook v. Blythe (1854) 23 
L. J. Q. B. 386 ; 3 El. & Bl. 737 ; 2 C. L. E. 
1060 ; 1 Jur. (n.S.) 85 ; 2 W. R. 490.— Q.B. ; 
and Hnghes v. Lumley (1 854) 24 L. J. Q. B. 
57 ; 4 El. & Bl. 274 ; 3 C. L. R. 242 ; 
1 Jur. (N.S.) 422 ; 3 W. R. 109.— Q.B. 
discussed. 

Benham r. Keane (1861) 31 L. J. Ch. 129 ; 1 
J. k H. 685 ; 7 Jur. (N.S.) 196.— WOOD, V.-C. ; 
affirmed (post). 

Le Neve v. Le Neve; Tunstall v. Trappes 
(supra); Robinson v. Woodward (1851) 4 
De G. k Sm. 562.— knight bruce, v.-c. ; 
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and Johnson v, Holdsworth (1850) 20 L. J. 
Gh. 68 ^ 1 Sim. (N.S.) 106 ; 15 Jur. 81.— 
CRANWORTH, V.-C.. referred to. 

Benham v. Keane (1861) 31 L. J. Ch. 129 ; 3 
Be G. F. & J. 818, 331 ; 8 Jur. (N.S.) 604 ; 5 L. T. 
439 ; 10W. R. 67.— L.JJ. 

Le Neve v. Le Neve; Jolland v. Stainbridge 
(1797) 3 Yes. 478 ; 4 R. E. 64.— M.R. ; and 
Bushell v, Bushell [supra, col. 19S3), 
discussed. 

Holland r. Hart (1871) 40 L. J. Ch. 701 ; L. 
R. 6 Ch. 678, 683.— L.C. See post , col. 1990. 

Le Neve v. Le Neve. 

-Referred to , Yane k. Vane (1872) L. R. S Ch. 
392, n. ; 27 L. T. 534 ; 21 W. R. 66.— MALINS, 
V.-C. (affirmed, (1873)42 L. J. Ch. 299; L. R. S 
Ch. 383 ; 28 L. T. 320 ; 21 W. R. 252.— L.JJ.) ; 
explained, Agra Bank v. Barry (1874) L. R. 7 
H. L. 135, 156. — H.L. (IR.) ; applied , Bradley v. 
Riches (1878) 47 L. J. Ch. Sll ; 9 Ch. D. 189, 
196 ; 38 Si T. 810 ; 26 W. R. 910.— FRY, J. 

Le Neve v. Le Neve, explained. 

Greaves v. Toiield (1880) 14 Ch. D. 563 ; 50 
L. J. Ch. 118 ; 43 L. T. 100 ; 21 W. R. 840.— C.A. ; 
reversing jessel, m.r. 

JAMES, L.J. — In Le JYere v. Le Need, which 
turned upon the Middlesex Registry Act, Lord 
Hardwiclce came to the conclusion that the pro- 
tection which was meant to be afforded was a 
protection against secret incumbrances, and that 
it never could have been the intention of the 
legislature to put a man who had knowledge of 
a conveyance in the position of a man who was 
liable to be defrauded or injured by the exis- 
tence of some secret dealings with the land. 
From that time, whatever expressions of doubt 
may have been used as to some of the language 
in the decisions, that has been the universal 
course of decision. In Davis v. Strathmore 
(Earl) (supra, col. 1984), Lord Eldon expresses 
the principle of the decisions in very clear J 
language to the effect that those statutes did 
not affect or take away the jurisdiction of Courts 
of equity to enforce equitable rights depending 
upon contract, and in the case of contracts 
relating to land, as in all other contracts, 
equity enforced them, not only as against the 
man who entered into them, but as against his 
heirs, and against volunteers under him, and as 
against persons who took his estate with notice 
of the contract, or trust, or obligation, with 
which he had bound his estate. Lord Eldon 
pointed out in that case that there was no alter- 
ing the language of the Acts of Parliament, 
there was no dealing with or in any way repeal- 
ing the Acts directly or indirectly, but giving 
the Acts their full force, that is to say, leaving 
the estate to go in priority to the man who had 
registered, still if that man had notice of any- 
thing by which his vendor or his grantor had 
bound himself, he was bound by it. — p. 571. 

Le Neve v. Le Neve, discussed. 

Kettlewell r. Watson (1882) 51 L. J. Ch. 281 ; 
21 Ch. I). 685, 705 ; 46 L. T. 83 ; 30 W. R. 402. 
— FRY, J. (varied, (1884) 53 L. J. Ch. 717 ; 26 
Ch. D. 501 ; 51 L. T. 135 ; 32 W. R. 865.— c. A.) ; 
Northern Counties of England Fire Insurance Co. 

Whipp (1884) 53 L. J. Ch. 629 ; 26 Ch. D. 4S2, 
487 ; 51 L. T. 806 ; 32 W. R. 626. — C.A. ; Manners 
o. Mew (1885) 54 L. J. Ch. 909 ; 29 Ch. D. 725, 
728 ; 53 L. T. 84.— north, j. 


Le Neve v. Le Neve, applied. 

Weir, In re, Holling worth v. Willing (1888) 58 
L. T. 792, 795.— GRITTY, J. 

Le Neve v. Le Neve, 2 Tudor’s Leading 
Cases, 6th ed., p. 26, note to, at p. 56, 
approved. 

English and iScottish Mercantile Investment 
Co. v. Brunton (1892) 02 L. J. Q. B. 136 ; [1892 J 
2 Q. B. 700 ; 4 R. 58 ; 67 L. T. 406 : 41 \V. It. 
133. — C.A. ESHER, M.R., BOWEN and KAY, L.JJ. 

Le Neve v. Le Neve, referred to. 

Battison r. Hobson (1896) (55 L. J. Ch. 695 ; 
[1896] 2 Ch. 403 ; 74 L. T. 689 : 44 W. R. 615.— 
STIRLING, J. 

Le Neve v. Le Neve, applied. 

New Ixion Tyre and Cvcle Co. r. Spilsbury 
[1898] 2 Ch. 484 ; 67 L. J.Ch. 557 ; 79 L. T. 229. 
— C.A.; affirming 46 W. R. 567.— kekewioii, J. 

chitty, L.J. — We are only applying here the 
well-known doctrine of Le JS'cre v. Le Kerc — 

| that the Court will not, as Lord Hardwicke 
said, allow a person to take advantage of the 
legal form appointed in the Act of Parliament 
to protect himself against the person who had 
prior equities of which he had actual notice. — 

р. 489. 

Benham v. Keane (1861) 31 L. J. Ch. 129 ; 
1 J. & H. 685 ; 7 Jur. (N.S.) 196.— WOOD, 
V.-C., a firmed, 3 Be G. F. & J. 318 ; 8 Jur. 
(N.S.) 604 ; 5 L. T. 439 ; 10 W. R. 07.— 
L.JJ. * 

Referred to, Holland v. Hart (1871) 40 L. J. 
Ch. 701 ; L. R. 6 Ch. 678. — L.C. (see post, 
col. 1990); Wyatt, In re, White v. Ellis (1891) 
61 L. J. Ch. 178; [1892] 1 Ch. 1S8: 65 L. T. 
841 ; 40 W. R. 177. — C.A. ; not applied , Taylor 
r. London and County Banking Co. (1901) 70 
L. J. Ch. 477; [1902] 2 Ch. 231*"; 84 L. T. 397 ; 
49 W. R. 451.— C.A. 

Wyatt v. Barwell (1815) 19 Yes. 435; 13 
R. R. 236.— M.R. 

Explained and not applied , Thompson r. 
Simpson (1841) 1 Dr. & War. 459, 475.-6.0.; 
referred to , Wormald r. Maitland (1866) 35 L. J. 
Ch. 694 ; 12 L. T. 535 ; 13 W. R. 832.— STUART, 
v.-c.; Chadwick r. Turner (I860) L. R. 1 till. 
310, 319 ; 35 L. J. Ch. 349 ; 12 Jur. (n.s.) 339; 
14 L. T. 86 ; 14 W. E. 491.— L.JJ. ; Holland r. 
Hart (1871) 40 L. J. Ch. 701 ; L. R. 6 Cli. 678.— 
L.C. (post, col. 1990). 

Wyatt v. Barwell and Chadwick v. Turner, 

discussed. 

Lee r. Clutton (1875) 45 L. J. Ch. 43 (post, 
col. 1987). 

Mountford v. Scott (1818) 3 Madd. 34 ; 18 
R. R. 189.— V.-C. ; affirmed , (1823) T. & R. 
274 ; 24 R. R. 55. — L.C., referred to. 
Kennedy t\ Green (1834) 3 Myl. & K. 699 ; 
38 R. R. 69. — BROUGHAM, L.C. ; Hargreaves v. 
Rothwell (1836) 5 L. J. Ch. 118 ; 1 Keen 154. — 
LANGDALE, M.R. ; Nixon v. Hamilton (1838) 1 
Ir. Eq. R. 46 ; 2 Dr. & Wal. 364. — L.C. ; Perkins 

с. Bradley (1842) 1 Hare 219, 230.— wi gram, v.-c. 

Mountford v. Scott, Hargreaves v. ifothwell, 
and Perkins v. Bradley, referred to. 
Fuller r. Benett (1843) 12 L. J. Ch. 355 ; 2 
Hare 394, 403 ; 7 Jur. 1056. — V.-C. 
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Mountford v. Scott; Hargreaves v. Roth well 
and Fuller v. Benett, referred to. 

Bulpett r. Sturgcs (1870) 22 L. T. 739 ; IS 
W. R. 790. — ROM ILLY, M.R. 

Hargreaves v. Rothwell, referred to. 
Cousins, In re (1886) 55 L. J. Ch. 662 ; 31 
Oh. D. (571, 670 ; 54 L. T. 376 ; 34 W. R. 393.— 

OHITTY, J. 

Brothertou v. Hatt (170G) 2 Vern. 574. — 
L.K. 

Referred to, Fuller r. Benett ( supra . ;) ; Bulpett 
r. St urges (supra) ; applied, Kcttlewell ?\W atson 
(1S82) 21 Ch. D. GS5, 708 .— fey, J. See supra, 
col. 1985. 

Worsley v. Scarborough (Earl) (174G) 3 Atk. 
392.— L.c. 

Adopted, Bellamy r. Sabine (1857) 26 L. J. Ch. 
797 ; 1 De G. & J. 56G ; 3 Jur. (N.S.) 943 ; 6 
W. 11. 1. — L.c. and l.jj. ; considered, Price v. 
Price (1887) 50 L. J. Ch. 530 ; 35 Ch. D. 297, 
301 ; 56 L. T. 842 ; 35 W. R. 386.— KAY, J. 

Kennedy v. G-reen (1834) 3 Myl. & K. 699 ; 
3S R. Pt. 69.— BROUGHAM, L.C. 

Commented on, Mar joribanks /.*. Hovenden (1843) 
Dm. 11, 19 : 0 Ir. Eq. It. 238. — L.C. ; referred to, 
Fuller r. Benett (1843) 2 Hare 394, 405 (supra, 
col. 1980) ; not applied, Jones r. Smith (1843) 12 

L. J. Ch. 381 ; 1 Ph. 244 ; 7 Jur. 431.— L.C. ; 
Hewitt v. Loosemore (1851) 21 L. J. Ch. 69 ; 9 
Hare 449 ; 15 Jur. 1097. — TURNER, V.-C. 

Kennedy v. Green, commented on. 

Grrecnsln.de r. Dare (1855) 24 L. J. Ch. 490 ; 
20 Bcav. 284 ; 1 Jur. (N.S.) 294 ; 3 W. R. 220.— 
ROMILLY, JVI.R. 

Kennedy v. Green, distinguished. 

Atterbury r. Wallis (1856)' 25 L. J. Ch. 792; 

8 De CL M. k CL -154, 464 ; 2 Jur. (n.S.) 1177 ; 4 
W. It. 734.— L./fJ. ; Jones r. Williams (1857) 24 
Beav. *17, 62 ; 3 Jur. (x.s.) 1066 ; 5 \V. It. 775.— 

M. R. ; WiLles u. Greenhill (1860) 29 Beav. 387. — 
M.R. And see “ Mortgage ” (supra, col. 1878). 

, Kennedy v. Green, applied. 

Ogilvie r. Jeiaffrison (I860) 2 Gift. 353, 376 ; 6 
Jur. (N.S.) 970 ; 8 W. It. 745. — STUART, V.-C. 

Kennedy v. Green. 

Explained, Thompson r. Cartwright (1863) 33 
Beav. 178. — M.it. (affirmed, 38 L. J. Ch. 234 ; 2 
Do G. J. k S. 10 ; 3 N. It. 144 ; 9 Jur. (N.S.) 1215 ; 

9 L. T. 431 ; 12 W. It. 116.— L.JJ.) ; applied, 
Eui’opean Bank, In re, Oriental Commercial 
Bank, Ex parte (1870) 39 L. J. Ch. 588 ; L. It. 

5 Oh. 358, 362 ; 22 L. T. 422 ; 18 W. It. 474.— 
GIF FARO, L.J. 

Kennedy v. Green and Atterbury v. Wallis 

{supra), d iscussed. 

Holland r. Hart (1871) 40 L. J. Ch. 701 ; L. R. 

6 Cli. 678.— L.C. See. post , col. 1990. 

Kennedy v. Green. 

JVot applied. Hunter v. Walters (1871) 41 L. J. 
Ch. 175 ; L. It. 7 Oh. 75, 81 ; 25 L. T. 765 ; 20 
W. R. 218.— L.C. and L.JJ. ; referred to, Agra 
Bank t. JBarry (1S74) L. R. 7 H. L. 135, 149.— 
H.L. (IR.) ; Lee r. Clutton (1 875) 45 L. J. Ch. 
43 ; 33 L. T. 717 ; 24 W. R. 106 .— jessel, M.R. 
(affirmed, 46 L. J. Ch. 48 ; 35 L. T. 84 ; 24 
W. R. 942.— C.A.). 


Kennedy v. Green, applied . 

Atterbury v. Wallis, discussed * 

Waldy r. Cray (1875) 44 L. J. Ch. 394 ; L. R. 
20 Eq. 238, 251 ; 32 L. T. 531 ; 23 W. R. 676.— 
BACON, V.-C. 

Kennedy v. Green, not applied . 

Kettlewell r. Watson (1882) 21 Ch. D. 6S5 ; 
51 L. J. Ch. 281 ; 46 L. T. S3; 30 W. It. 402. 
And see supra, col. 1985. 

fry, J. — After I left the Court the day before 
yesterday, it occurred to me that there was one 
point in the argument to which I had not suffi- 
ciently referred in my judgment. 1 mean the 
argument that the doctrine of Kennedy v. Green 
applied, and that Richardson and Watson were 
parties to such a scheme of fraud as to repel the 
presumption of their communicating the plain- 
tiffs’ lien to those persons who employed them. 
It was pressed upon me that there was a course 
of dealing by them which led to the suppression 
of their knowledge of the lien, that they per- 
suaded the various purchasers to employ their 
solicitors, and that they themselves executed 
conveyances containing a covenant that the 
land was free from incumbrances. With 
regard to the last point it must be borne in 
mind that Richardson and Watson were not 
I solicitors, and, although it was highly improper 
for them to enter into such a covenant while the 
lien existed, yet it was not fraudulent if they at 
the same time communicated the existence of the 
lien to the purchasers. And that is the very 
point under inquiry. With regard to the argu- 
ment that they had a scheme for preventing the 
disclosure of the lien, 1 cannot come to that 
conclusion for this reason, that, although in 
many cases the purchasers employed them as 
their general agents, in other cases the pur- 
chasers did not, and Richardson and Watson 
appear to have made no objection to the employ- 
ment of independent solicitors whenever the 
purchasers wished it. In several cases the inde- 
pendent solicitors obtained knowledge of the 
lien, and Richardson and Watson had no diffi- 
culty in making arrangements with the plaintiffs 
by which the lien was in effect released. That 
being so, I cannot conclude that Richardson and 
Watson were engaged in a scheme of fraud, and 
therefore, in my opinion, the doctrine in Kennedy 
v. Green does not apply. — p. 715. 

Kennedy v. Green, explained and applied. 

Mount M organ (West) Gold Mine, In re, West, 
Ex parte (1887) 56 L. T. 622. — KAY, J. 

Jones y. Smith (1841) 11 L. J. Ch. 83 ; 1 
Hare 43; 6 Jur. 8. — V.-C.; affirmed, 
(1843) 12 L. J. Ch. 3S1 ; 1 Ph. 244 ; 7 
Jur. 431 . — L.C., explained' and applied. 

West v. Reid (1843) 12 L. J. Ch. 245 ; 2 Hare 
249 ; 7 Jur. 147.— wi GRAM, v.-C. 

Jones v. Smith, referred to. 

Rooke r. Kensington (Lord) (1856) 25 L. J. Ch. 
795 ; 2 K. & J. 753 ; 2 Jur. (N.S.) 755 ; 4 W. B. 
829.— WOOD, V.-C. 

Jones v. Smith, approved. 

Jones v. Williams (1857) 24 Bcav. 47, 62 [supra, 
col. 1987). 

Jones y. Smith. 

Followed, Dawson v. Prince (1857) 27 L. J. Ch. 
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169 ; 2 De Ct. & J. 41, 50 ; 4 Jin*. (N.S.) 497 ; 6 
W. E. 171.— «L.JJ. (reversing 26 L. J. Ch. 849 ; 
3 Our. (N.S.) 902. — m.r.) ; Cox v. Coventon (1862) 
31 Beav. 378, — m.r. ; referred to , Brown r. 
Tanner (IS68) 37 L. J. Ch.‘ 923 : L. R. 3 Ch. 597, 
602 ; 18 L. T. G24 : 16 W. E. 8S2.-L.JJ. ; 
guished. Turton r. Mead jam (1869) 19 L. T. 760 ; 
17 W. R. 429. — STUART, V.-C. 

Jones v. Smith (xv^pra), referred to. 

Macbryde r. Eykyn (1871) 24 L. T. 461. — 
Maliks,' v.-c. (affirmed, 25 L. T. 192. — L.JJ.) ; 
Shaw Foster (1872) 42 L. J. Ch. 49 ; L. R. 
5 H. L. 321, 336 : 27 L. T. 281 : 20 W. E. 907.— 
H.L. (E.) ; Carroll r. Keayes (1873) Ir. B. S Eq. 
97, 13 2. — C.A. ; Agra Bank r. Barry (1874) L. R. 
7 H. L. 135, 149. — H.L. (IR.). 

Jones y. Smith. 

Applied , The Emilien Marie (1S75) 44 L. J. 
Adm. 9, 15 ; 32 L. T. 435 ; 2 Asp. M. C. 514.— 
SIR R. rniLLiMORE ; referred to , Lee v. Clutton 
(1875) 4?L. J. Ch.43 (supra. col. 1987) : Patman 
r. Harland (1881) 50 L. J. Ch. 642 ; 17 Ch. 1). 
353, 357 : 44 L. T. 728 ; 29 W. E. 707.— JESSEL, 
ivi.ti. : ‘Williams r. Williams (18S1) 17 Ch. D. 437, 
442 ; 44 L. T. 573. — KAY, J. 

Jones v. Smith and Dawson v. Prince ( supra , 
col. 1988), discussed. 

Lloyd’s Banking Co. r. Jones (1885) 29 Ch. D, 
221 ; 54 L. J. Ch. 931 ; 52 L. T. 469 ; 33 W. E. 
781. 

PEAR SOX, J. — 111 West v. Reid (tmprt i), 
Wigraru, V.-C., referring to v. Smith , said : 

44 There is nothing in the fact of marriage which 
raised a legal presumption or inference that it 
[money belonging ts a married woman] was 
settled ; ” and in Dawson v. Prince it was 
do.ubted by Knight Bruce and Turner, L.JJ. 
whether the fact that a bill was mnde payable 
to the order of a married woman was notice that 
it related to her separate estate. — p. 226. 

Jones v. Smith. 

Applied , Mount Morgan (West) Gold Mine, 
In re (supra, col. 1988); not applied, Connolly 
v. Munster Bank (1887) 19 L. R. Ir. 119, 128.— 
CHATTKUTOXT, V.-C. ; approved, English and 
Scottish Mercantile Investment Co. r. Brunt, on 
(1892) 62 L, J. Q. B. 136; [1892] 2 Q. B. 700, 
710 ; 4 R. 58 ; 67 L. T. 4<>6 ; 41 W. li. 133.— C.A. ; 
referred to, Bailey v. Barnes (1893) 63 L. J. Ch. 
73 : [1894] 1 Ch. 25, 35.— C.A. (post, col. 1991) ; 
Fitzgerald r. M‘Co\van (1897) [1898] 2 Ir. E. 1, 
12: — Q.u.D. ; Oliver i\ Hinton (1898 — 1899) 68 
L. J. Ch. 94, 583; [1899] 2 Ch. 264, 269; 79 
L. T. 729 ; 81 L. T. 212 ; 48 W. R. 3.~ ROMER, J. 
(affirmed, C.A.) ; applied, Alms Corn Charity, In 
re, Charity Commissioners v. Bode (1901) 71 
L. J. Ch. 76; [1901] 2 Ch. 750, 762; 85 L. T. 
533.— STIRLING, J. ; considered, Vallctort Sani- 
tary Steam Laundrv Co., In re, Ward r. Valletort, 
&c., Laundry Co. (1903) 72 L. J. Ch. 674 ; [1903] 
2 Ch. 654, 659 ; 89 L. T. 60.— EADY, J. 

Ware v. Egmont (Lord) (1854) 24 L. J. Ch. 
361 ; 4 De G-. M. & G. 460 ; 1 Jur. (N.S.) 97 ; 

3 Eq. R. 1 ; 3 W. R. 4 S.—CRAN worth, 
L.J. ; reversing 23 L. J. Ch. 499 ; 18 Jur. 
371 2 W. R. 126.— STUART, V.-C. ; and 
Stocks v. Dobson (1S53) 22 L. J. Ch. S84 ; 

4 De G-. M. & G. 11 ; 17 Jur. 539.— L.JJ., 
distinguished. 

Atterbury v. Wallis (1856) 25 L. J. Ch. 792 ; 


8 De G. M. & Ct. 454, 467 ; 2 Jur. (N.S.) 1177 ; 4 
W. R. 734.— L.JJ. 

Ware v. Egmont (Lord), followed. 

Jones v. Williams (1857) 24 Beav. 47, 59 
(supra, col. 1987) ; Dawson r. Prince (1857) 
2 De Of. & J. 41, 50. — L.JJ. (supra, col. 1988); 
Macbryde v. Eykyn (1871) 24 L. T. 461 (supra). 

Ware v. Egmont (Lord), referred to. 

Banco de Lima r. xVnglo- Peruvian Bank (3878) 
8 Ch. D. 160, 175 ; 38 L. T. 130.— MALIKS, 

V. -C. 

Ware v. Egmont (Lord). 

Applied, Plall & Co., In re (1 887) 57 L. J. Ch. 
288; 37 Ch. D. 712, 720; 58 L. T. 156.— 
STIRLING, J. ; English and Scottish Mercantile 
Investment Co. v. Brunton [1892] 2 Q. B. 3, 10 ; 
66 L. T. 767. — CHARLES, J. (affirmed, C.A., supra, 
col. 1989) : approved, Bailey r. Barnes (181)8) 63 
L. J. Ch. 73 ; [1894] 1 Ch. 25, 31 ; 7 R. 9 ; 69 
L. T. 542 ; 42 W. R. 66.— STIRLING, J. and C.A. ; 
referred to, Fitzgerald r. M 4 Co\van (1897) [189S] 
2 Ir. E. 1. — Q.R.D. ; Molyneux r. Hawfrey (1903) 
72 L. J. K. B. 873 : [3903] 2 K. B. 487, 493 ; 89 
L. T. 350 : 52 W. R. 23.— C.A. 

Eolland v. Hart (1871) 40 L. J. Ch. 701 ; 
L. R. 6 Ch. 6 78 ; 25 L. T. 191 ; 19 W. R. 
962. — Tj.C. ; reversing 40 L. J. Ch. 345 ; 
24 L. T. 250; 19 W. R. 557.— M.R., 

referred' to. 

Lee r. Clutton (1S75) 45 L. J. Ch. 43 (supra, 
col. 19S7) ; Bradley r. Riches (1878) 47 L. J. 
Ch. 811 ; 9 Ch. D. 189, 196 ; 38 L. T. 810 ; 26 

W. R. 910.— fry, J. ; Cave r. Cave (post). 

Eolland v. Hart, explained. 

Bradley v. Riches, distinguished. 

Southampton’s (Lord) Estate, In re, Roper’s 
Claim (18S0) 50 L. J. Ch. 155 ; 43 L. T. 625 ; 29 
W. R. 210. — MALINS, V.-C. 

Espin y. Pemberton (1859) 28 L.J. Ch. 311 ; 
3 De C4. & J. 547 ; 5 Jur. (N.S.) 157 ; 7 
W. R. 221. — L.c. ; and Thompson v. Cart- 
wright (1863) 33 L. J. Ch. 234 ; 33 Beav. 
178. — M.R. (affirmed, L.JJ., supra, col. 1 987), 
considered. 

Cave (or Chaplin) r. Cave (I860) 15 Ch. D. 
639 ; 49 L. J. Ch. 505 ; 42 L. T. 730 ; 28 W. R. 
793. 

fry, j. — The doctrine applicable to the ques- 
tion has been commonly called that of construc- 
tive notice. Lord Chelmsford, in Ms pin v. 
Pemberton , considered that to be an inaccurate 
description, and thought that the expression 
“imputed notice” was the correct one. It is 
not very material to consider which of the two 
terms is the more accurate, because there is 
undoubtedly an exception to the construction 
or imputation of notice from the agent to the 
principal, that exception arising in the case of 
such conduct by the agent as raises a conclusive 
presumption that he would not communicate the 
fact in controversy. This exception has been 
put in two ways. In the very well-known case 
of Holland v. Hart (supra), Lord Hatherley put it 
substantially in this way, that you must look at the 
circumstances of the case, and inquire whether 
the Court can see that the solicitor upended a 
fraud, which would require the suppression of 
the knowledge of the incumbrance from the per- 
son upon whom he was committing the fraud. 
In Thompson v. Cartwright, the late M.R. put it 
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rather differently, and it would appear that in 
his view you must inquire whether there are such 
circumstances in the case, independently of the 
fact under inquiry, as to raise an inevitable 
conclusion that the notice had not been com- 
municated. — p. 643. 

Espin v. Pemberton, applied. 

Manners v. Mew (1885) 54 L. J. Ch. 900; 29 
Oh. D. 725, 781 ; 53 L. T. -84.— NORTH, J. : Brown 
v. S ted man (1 896) 44 W. E. 458.— CHITTY, j. 

Cave (or Chaplin) v. Cave (supra). 

Distinguished , Ffrench’s Estate, In re (1887) 
21 L. E. Ir. 283. 290. — O.A. ; discussed , Sloane’s 
Estate, In re (1894) [1895] 1 Ir. E. 146, 153.— 

MONROE, J. 

Bailey v. Barnes (1893) 63 L. J. Ch. 73 ; 

[1894] 1 Ch. 25 ; 7 E. 9 ; 69 L. T. 542 ; 

42 W. E. 66. — C.A., referred to. 

Life Interest and Eeversiouary Securities 
Corporation v. Hand-in -Hand Fire and Life 
Insurance Society (1898) 67 L. J. Ch. 548 ; 
[1898] 2 Ch. 230, 238; 78 L. T. 708 ; 46 W. E. 
668. — Stirling, J. ; Freeman v. Laing (1899) 
68 L. J. Ch. 586 ; [1899] 2 Ch. 355, 360 ; 81 
L. T. 167 ; 4S W. E. 9.— BYRNE, J. ; Hunt v. 
Luck (1900) 70 L. J. Ch. 31; [1901] 1 Ch. 45, 
53 ; S3 L. T. 479 ; 49 W.E. 155. — farwell, j. : 
(affirmed, (1902) 71 L. J. Ch. 239 : [1902] 1 Ch.' 
428 ; 86 L. T. 68 ; 50 W. E. 291.— c.A.) ; Hand- 
man and Wilcox’s Contract, In re (1902) 71 L. J. 
Ch. 263 ; [1902] 1 Ch. 599, 605 ; 86 L. T. 246.— 
C.A. 

Bailey v. Barnes, applied. 

Taylor v. London and County Banking Co. ; 
London and County Banking Co. v. Nixon 
[1901] 2 Ch. 231, 259.— C.A. (posf). 

Boursot v. Savage (1866) 35 L. J. Ch. 627 ; 

L. E. 2 Eq. 134 ; 14 L. T. 299 ; 14 W. E. 

565. — KINDERSLEY, V.-C., referred to. 

Halifax Sugar Eefining Co., In re (1890) 7 
Times L.E. 163. — Stirling, J. ; affirmed, (1891) 
7 Times L. E. 293. — O.A. 

Freeman v. Laing (1899) 68 L. J. Ch. 586 ; 

[1899] 2 Ch. 355 ; 81 L.T.167 ; 48 W.E. 

9. — BYRNE, J. ; and Boursot v. Savage, 

distinguished. 

Taylor r. London and County Banking Co. 
(1901) 70 L. J. Ch. 477 ; [1901] 2 Ch. 231, 259 ; 
84 L. T. 397 ; 49 W. E. 451.— C.A. 

STIRLING, L.J. — As to the former [Freeman v. 
Laing ] , it seems sufficient to say that it was 
decided on the law relating to tacking, and the 
learned judge expressly states that no question 
arose as to the effect of a purchase for value 
without notice ; and it may for the present pur- 
pose be left out of consideration. As to the 
latter [Boursot v. Savage], I do not doubt that 
it was correctly decided according to the law as 
it stood in 1866 ; hut the Conveyancing Act, 
1882, has introduced very considerable modifica- 
tions to which the Court is now hound to give 
effect. — p. 486. 

Frettnan v. Laing, observations applied . 

Phillips’ Trusts, In re (1902) 72 L. J. Ch. 94 ; 
[1903] 1 Ch. 183, 1S7 ; 88 L. T. 9. — KEKE- 
WICH, J. 


NUISANCE. 

1. What amounts to. * 

2. Proceedings in respect of. 


1. What amounts to. 

Noxious trades or things. 

Eex v. Cross (1826) 2 Car. & P. 483 ; 31 
E. E. 6S4. Compare 

St. Helen’s Smelting Co. r. Tipping (1865) 11 
H. L. Cas. 642 ; 35 L. J. Q. B. 66 : 11 Jur. (N.S.) 
785 ; 12 L. T. 776 ; 13 W. E. 1083.— H.L. (E.). 

Grafton (Duke) v. Hilliard (1736) cited 18 
Ves. 219 ; 1 Ambl. 160, n., explained and 
distinguished. 

Walter «?. Selfe (1851) 4 De G. & S. 315 ; 20 
L. J. Ch. 433 ; 15 Jur. 416 .— knight bruce, 

V. -C. But see Hole v. Barlow (infra). 

Hole v. Barlow (1858) 4 C. B. (n7s.) 334 ; 
27 L. J. C. P. 207 ; 4 Jur. (N.S.) 1019 ; 6 
W. E. 619. — C.P., held inapplicable. 
Stockport Waterworks Co. v. Potter (1861) 31 
L. J. Ex. 9 ; 7 H. & N. 160 ; 7 Jur. (N.S.) 880. 
—EX. 

Hole v. Barlow, overruled. 

Bamford v>. Turnley (1862) 8 B. & S. 66 
31 L. J. Q. B. 2S6 ; 9 Jur. (N.S.) 377 ; 10 

W. E. 803.— ex. CH. 

williams, J. (for the Court). — The question 
for our consideration seems to be, whether the 
case of Hole v. Barlow was well decided, and 
we are of opinion that it was not (p. 74). [The 
learned judge then discussed Hole v. Barlow at 
great length.] . . . We are, however, of opinion 
that the decision in that case was wrong. — 
p. 78. 

Hole v. Barlow, observed upon. 

Beardmore v. Tredwell (1862) 31 L. J. Cli. 892 ; 
3 Giff. 683 ; 9 Jur. (N.S.) 272 ; 7 L..T. 207.— 
STUART, V.-C. 

Hole v. Barlow and Bamford v. Turnley 

(supra), referred to. 

Wanstead Local Board v. Hill (1S62) 13 C. B. 
(N.S.) 479 ; 32 L. J. M. C. 135 ; 9 Jur. (N.S.) 972 ; 
7 L. T. 744 : 11 W, E. 36S.— C.P. 

Hole v. Barlow, discussed. 

Bamford v. Turnley, applied. 

Cavey «?. Lidbetter (1863) 32 L. J. C. P. 104 ; 
13 C. B. (N.S.) 470.— C.P. 

Hole v. Barlow and Bamford v. Turnley 

discussed. 

Luscombe v. Steer (1867) 17 L. T. 229 ; 15 
W. E. 1191.— BOLT, L.J. 

Hole v. Barlow, held overruled. 

Shott’s Iron Co. v. Inglis (1882) 7 App. Cas. 
518, 528.— H.L. (SC.). 

Bamford v. Turnley, adopted. 

Fleming v. Hislop (1886) 11 App. Cas. 686, 
697.— H.L. (SC.). 

Hole v. Barlow and Bamford v. Turnley, 

discussed. 

Eeinhardt v. Mentasti (1889) 58 L. J. Ch. 787 ; 
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42 Ch. L. 685 ; 61 L. T. 32S ; 38 W. B. 10.— 
KEKEVVIOHj £ 

Bamford v. Turnley, considered. 

■ Lyons v. Wilkins (1898) 68 L. J. Ch. 146 : 
[1899] 1 Ch. 255 ; 79 L. T. 709 ; 47 W. E. 291 ; 
63 J. P. 339.— C.A. ; Att.-Gen. *. Cole (1900) 70 
L. J. Ch. 148 ; [1901] 1 Ch. 205 ; S3 L. T. 725 ; 
65 J. P. SS. — KEKEWICH, J. 

Bamford v. Turnley, applied. 

Colwell v. St. Pancras Borough Council (1904) 
73 L. J. Cli. 275 ; [1904] 1 Ch. 707 ; 90 L. T. 
158 ; 52 W. B. 523. — JOYCE, J. 

Crump v. Lambert (1 S07) L. E. 3 Eq. 409 ; 
15 L. T. COO ; 17 L. T. 133 ; 15 W. B. 417. 
— M.R. ( [affirmed , L.C.). 

Adopted, Roskell v. Whitworth (1S71) 19 W. B. 
804. — BACON, v.-c. ; and Cliibnall i\ Paul (1881) 
29 W. B. 536. — KAY, J. ; considered , Lyons r. 
Wilkins (1898). — C.A. (supra). 

Waftstead Local Board v. Hill 1 (1SC2) 32 
L. J. M. C. 135 ; 13 C. B. (N.S.) 479 ; 9 
Jur. (N.S.) 972 ; 7 L. T. 744 ; 11 W. B. 
368. — C.P., dicta adopted. 

Braintree Local Board r. Boyton (1885) 52 
L. T. 99; 48 J. P. 582.— DAY and SMITH, JJ. 
And see Pembroke v. Warren [1896] 1 Ir. B. 76, 
130, 136.— O.A. ; PITZG1BBON, L.J. dissenting. 

St. Helen’s Smelting* Co. y. Tipping (1S66) 
35 L. J. Q. B. 66 ; 11 H. L. Cas. 642 ; 11 
Jur. (N.S.) 785 ; 12 L. T. 776 ; 13 W. B. 
1083. — h.l, (E.). 

Applied , Smith v. Thackerah (1866) 35 L. J. 
C. P. 276 ; L. B. 1 C. P. 564 ; 12 Jur. (N.S.) 545 ; 
14 L. T. 761 ; 14 W. B*832 ;1 H.& B. 615.— C.P. ; 
Lent r. Auction Mart Co. (18(56) 35 L. J. Ch. 
555; L. B. 2 Eq. 238 ; 12 Jur. (N.S.) 447; 14 
L. T. 827; 14 W. B. 709.— V.-C. ; Crump v. 
Lambert (1867). — M.R. (supra) ; Crossley r. 
Lightowler (1867) 36 L. J. Ch. 584 ; L. B. 2 
Ch. 478; 16 L. T. 438; 15 W. B. 801.— L.C. ; 
Luscombe i\ Steer (1867) 17 L. T. 229 ; 15 
W. B. 1191.— BOLT, L.J. ; Cooke v. Forbes (1867) 
37 L. J. Ch. 178 ; L. B. 5 Eq. 166 ; 17 L. T. 371. 
— WOOD, v.-C. ; Gaunt r. Fynney (1872) 42 L. J. 
Ch. 122 ; L. B. S Ch. 8 ; 27 L. T. 569 ; 21 W. E. 
129. — L.C. ; Salvin r. North Brancepeth Coal 
Co. (1874) '44 L. J. Ch. 149 ; L. B. 9 Ch. 705 ; 
31 L. T. 154 ; 22 W. R. 904.— L.J J. ; Blair v. 
Lcakin (1887) 57 L. T. 522 ; 52 J. P. 327 — 
kay, J. ; Pembroke r. Warren [1S96] 1 Ir. B. 76, 
133.— C. A. 

Crossley v. Lightowler (1867) 36 L. J. Ch. 
584 : L. B. 2 Ch. 478 ; 16 L. T. 438 ; 15 
W. R. 801. — L.C. 

Applied , Wheeldon r. Burrows (1879) 4S L. J. 
Ch. 853; 12 Ch. L. 31 ; 41 L. T. 327 ; 28 W. B. 
196.' — O.A. : referred to, Mouson r. Boehm (1884) 
53 L. J. Ch. 932 ; 26 Ch. L. 398, 405 ; 50 L. T. 
784 ; 32 W. K. 612.— CHITTY, J. ; applied , Blair 
v. Lealcin (1887) 57 L. T. 522 ; 52 J. P. 327.— 
KAY, J. ; dictum considered, Union Lighterage 
Oo. v. London Graving Lock Co. (1902) 71 
L. J. Oh. 791 ; [1902] 2 Ch; 557, 567; 87 L. T. 
381.— C.A. 

Walter v. Selfe (1S51) 20 L. J. Ch. 433 ; 4 
Le G. & S. 315 ; 15 Jur. 416.— V.-C. 
Referred to, Luscombe v. Steer (1867) 17 L. T. 
229 ; 15 W. K. 1191.— BOLT, L.J. ; commented 
upon , Goose v. Bedford (1873) 21 W. B. 449 ; 


followed , Fleming u. Plislop (1886) 11 App. Cas. 
686. — H.L. (sc.) ; Winter i\ Baker (1886) 3 T. L. B. 
569.— kekewich, J. ; dicta adopted , Tod-Heatley 
r. Benham (1888) 58 L. J. Ch. 83 ; 40 Ch. L. 80 ; GO 
L. T. 241 ; 37 W. B. 38. — C.A. ; followed , Ridge 
•t\ Midland By. (1888) 53 J. P. 55 — Q.b.d. ; 
applied, Reinhardt t\ Mentasti (1889) 58 L. J. 
Ch. 787 ; 42 Ch. L. 685, 689 ; 61 L. T. 328 ; 38 
W. R. 10.— kekewich, J. ; considered, Lyons r. 
Wilkins (1898) 68 L. J. Ch. 146 ; [1899] 1 Ch. 
255 ; 79 L. T. 709 ; 47 W. R. 291 ; 63 J. P. 339. 
— C.A. ; applied , Pembroke v. Warren [1896] 

1 Ir. R. 76, 134— 140.— C.A. : anil Spruzen 
r. Lossett (1896) 12 Times L. li. 246.— 
STIRLING, J. 

Trafford v. Rex (1832) 8 Bing. 204 .— ex. ch. ; 
and Walter v. Selfe (1851) 4 Le G. & S. 
315 ; 20 L. J. Ch. 433 ; 15 Jur. 416.— 
v.-c followed. 

Ridge v. Midland Ry. (1888) 53 J. P. 55.— 
COLERIDGE, C.J. and G RANTHAM, J. 

Gaunt y. Fynney (1S72) 42 L. J. Ch. 122 ; 
L. R. 8 Ch. 8 ; 27 L. T. 569 ; 21 W. B. 
129. — L.C.. followed. 

Rogers G. N. By. (1889) 53 J. P. 484.— 

MANISTY, J. 

Gaunt y. Fynney. discussed. 

Reinhardt, v. Mentasti (1889) 58 L. J. Ch. 787 ; 
42 Ch. L. 685 ; 61 L. T. 32S ; 38 W. B. 10.— 

KEKEWICH, J. 

Gaunt y. Fynney, observations applied. 
Gosnell r. Aerated Bread Co. (1894) 10 Times 
L. B. 661.— STIBLING, J. 

Ball y. Ray (1873) L. B. S Ch. 467 ; 28 L. T. 
346 ; 21 W. B. 282 —L.C. and L.JJ., fol- 
lowed. 

Broder r. Saillard (1876) 45 L. J. Ch. 414 ; 

2 Ch. L. 692 ; 24 W. B. 1011.— JESSEL, M.R. 

Ball v. Ray, dicta applied. 

Reinhardt v. Mentasti (1889) 58 L. J. Ch. 
787, 789 : 42 Ch. L. 685, 691) ; 61 L. T. 
328 ; 38 W. R. 10 . — kekewich, j., dicta 
dissented from. 

Sanders - Clark r. Grosvcnor Mansions Co. 
(1900) 69 L. J. Ch. 579 ; [1900] 2 Ch. 373 ; 82 
L. T. 758 ; 48 W. B. 570. 

BUCKLEY, J. — 1 only refer to that case [Rein- 
h ardt v. Mentasti ] for the purpose of saying that 1 
prefer to guide myself by the judgment of Lord 
Selborne [in Ball v. Ray'] to the effect that the 
Court must have regard to whether the defen- 
dant is using his property reasonably or not. 
If he is using it reasonably, there is nothing 
which at law can be considered a nuisance ; but 
if he is not using it reasonably, but is using it 
for purposes for which the building was not 
constructed, then the plaintiff is entitled to- 
relief. — p. 581. 

Ball y. Ray, considered. 

Reinhardt v. Mentasti, explained. 

Att.-Gen. v. Cole (1900) 70 L. J. Ch, 148; 
[1901] 1 Ch. 205 ; 83 L. T. 725 ; 65 J. P. 88.— 
KEKEWICH, J. 

Broder v. Saillard (1876) 45 L. J. «h. 414 
2 Ch. L. 692 ; 24 W. B. 1011.— L.C. and 
L.JJ., adopted. 

Humphreys v. Cousins (1877) 46 L. J. C. P, 
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438 ; 2 C. P. D. 230 ; 36 L. T. 180 ; 25 W. E. 
371. — c.p.d. ; Hurdman >*. 1ST. E. Ry. (1878) 47 
L. J. 0. P. BOS ; 3 0. P. D. 168 ; 38 L. T. 839 ; 
36 W. R. 489.— C.A. 

Broder y. Saillard, followed.. 

Reinhardt v. Mentasti (1889) 58 L. J. Ch. 
187 ; 42 Ch. D. 685 ; 61 L. T. 328 ; 38 W. R. 
70.— KEKEWICH, J. 

Broder y. Saillard, considered. 

Lyons r. Wilkins (1898) 68 L. J. Ch. 146 ; 
[1899] 1 Ch. 255 ; 79 L. T. 709 ; 47 W. R. 291 ; 
03 J. P. 339.— C.A. 

Broder v. Saillard, applied. 

Colwell v. St. Pancras Borough Council (1904) 
73 L. J. Ch. 275 ; [1904] 1 Ch. 707 ; 90 L. T. 
153 ; 52 W. R. 523.— JOYCE. J. 

Baxendale y. M‘Murray (1867) L. R. 2 Ch. 
790 ; 16 W. R. 32. — L.JJ., distinguished. 
Clarke c. Somersetshire Drainage Commis- 1 
sioners (1888) 57 L. J. M. C. 96 ; 59 L. T. 670 : 
36 W. R, 890.— FIELD and WILLS, JJ. 

Winter v. Baker (1886) 3 Times L. R. — 
KEKEWICH, J., referred to. 

Jenkins v. Jackson (1889) 58 L. J. Ch. 124; 
40 Cli. D. 71 ; 60 L. T. 105 ; 37 W. R. 253.— 

KEKEWICH, J. 

Jenkins v. Jackson, considered. 

Barber r. Penley (1893) 62 L. J. Ch. 623 ; 
[1893] 2 Ch. 147; 3 R. 4S9 ; 68 L. T. 662.— 
north, J. And see Jaeger v. Mansions Consoli- 
dated (1902) 19 Times L. E. 114.— BUCKLEY, J. 

Baines v. Baker (1752) Ambl. 15S ; S. C. 
now.. Anon., 3 Atk. 750. 

Commented on , Soltau v. De Held (1851) 21 
L. J. Ch. 153 ; 2 Sim. (n.S.) 133 ; 16 Jur. 320.— 
KiNDEitSLEY, v.-c. ; considered and distinguished , 
Veruou /■*. St. James, Westminster, Vestry (18S0) 50 
L. J. Oh. 81 ; 16 Ch. D. 449, 470 ; 44 L. T. 229 ; 
29 W. R. 222. — c.A. ; referred to , Metropolitan 
Asylum District r. Hill (1881) 50 L. J. Q. B. 353 ; 
6 App. Cas. 193 ; 44 L. T. 653 ; 29 W. R. 617; 
45 J. P. 664. — H.L. (E.) ; dictum disapproved, 
Essex ■/’. Acton Local Board (1889) 58 L. J. 
Q. B. 594 ; 14 App. Cas. 153, 161 ; 61 L. T. 1 ; 
53 J. P. 756. — h.l. ( e .) ; considered , Att.-Gen. r. 
Manchester Corporation (1893) 02 L. J. Ch. 459 ; 
[1893] 2 Ch. 87 ; 8 R. 427 ; 68 L. T. 608 ; 41 
W. R. 459 ; 57 J. P. 343.— CHITTY, j. 

Att.-Gen. v. Manchester Corporation (1893) 
62 L. J. Ch. 459 ; [1893] 2 Ch. 87 ; 3 R. 
427; 68 L. T. 608; 41 W. R. 459.— 
CHITTY, J., applied . 

Pethick v. Plymouth Corporation (1893) 8 R. 
107 ; 70 L. T. 304 ; 42 W. li. 246 ; 58 J. P. 476. 

— CHITTY, J. 

Kirkheaton Local Board v. Ainley (1892) 61 
L. J. Q. B. 812 ; [1892] 2 Q. B. 274 ; 
67 L. T. 209; 41 W. R. 99.— C.A., 
referred to. 

Derbyshire County Council, In re [1896] 2 Q. B. 
297, 299.— C.A. 

Dunning v. Grosvenor Dairies (1900) W. N. 
265.— JOYCE, J. ; and Carr & Co. y. Bath 
Gas Light and Coke Co. (1899) (1900) 
W. N. 265, n, not followed . 

Chester (Dean) v. Smelting Corporation (1901) 
85 L. T. 67 ; (1901) W. N. 179.— FAEWELL, j. 


Soltau v. De Held (1851) 21 L. J. Ch. 153 ; 
2 Sim. (N.S.) 133 ; 16 Jur. 326. — V.-C. 
Applied , Walker v. Brewster (1S67) 37 L. J. 
Ch. 33 ; L. R. 5 Eq. 25, 34 ; 17 L. T. 135 ; 16 
W. R. 59. — WOOD, V.-C. ; distinguished , Att.- 
Gen. r. Cambridge Commissioners’ Gas Co. 
(1868) 38 L. J. Ch. 94 ; L. R. 4 Ch. 71, 81 ; 19 
L. T. 508 : 17 W. R. 145.— L.JJ. ; explained, 
Harrison r. Good (1871) 40 L. J. Ch. 294 ; 
L. R. 11 Eq. 33S ; 24 L. T. 263 ; 19 W. R. 346. 
— V.-C. ; adopted , Roskell r. Whitworth (1871) 
19 W. R. 804. — BACON, v.-c. ; referred to , 
Gaunt v. Fynnev (1S72) 42 L. J. Ch. 122 ; 
L. R. 8 Ch. 8 ; 27 L. T. 569 ; 21 W. R. 129. 
— L.c. ; adopted , Smith r. Wilson [1903] 2 Ir. R. 
45, 72. — K.B.D. 

Inchbald v. Robinson (1869) L. R. 4 Ch. 
388 : 20 L. T. 259 ; 17 W. R. 459.— L.JJ., 
applied. 

Dewar v. City and Suburban Racecourse Co. 
[1899] 1 Ir. R. 345, 351.— V.-C. 

Rex y. Moore (1832) 3 B. & Ad. 184 ; 1 L. J. 
M. C. 30.— K.B. 

Applied - , Walker v. Brewster (1867) 37 L. J. 
Ch. 33 ; L. R. 5 Eq. 25 ; 17 L. T. 135 ; 16 W. R. 
59 . — wood, v.-C. ; distinguished , Inchbald v. 
Robinson (1869) L. R. 4 Ch. 388 ; 20 L. T. 259 ; 
17 W. R. 459. — L.JJ. ; applied , Haigh v. Sheffield 
Town Council (1874] 44 L. J. M. C. 17 ; L. R. 
10 Q. B. 102 ; 31 L. T. 536 ; 23 W. R. 547.— 
Q.B. ; obser rations adopted , Bellamy v. Wells 
(1890) GO L. J. Ch. 15C ; 63 L. T. 635 ; 39 W. R. 
158 . — eomeb, J. : and Whitney v. Moignard 
(1890) 59 L. J. Q. B. 824 ; 24 Q. B. D. 630.— 
q.b.d. : considered , Barber v. Penley (1893) 62 
L. J. Ch. 623 ; [1893] 2 £h. 447 ; 3 R. 4S9 ; 68 
L. T. 662 .— north, j. ; and Chase v. L. C. C. 
(1S98) 14 Times L. R. 177.— STIRLING, J. ; 
applied , Dewar r. City and Suburban Racecourse 
Co. [1899] 1 Ir. R. 345, 350.— V.-C. 

Rex v. Carlile (1834) 6 Car. & P. 636 ; and 
Bellamy v. Wells, considered . 

Barber v. Penley (1893) 62 L. J. Ch. 623 ; [1 893] 
2 Ch. 447 ; 3 R. 489 ; 68 L. T. 662. — NORTH, J. 

Barber v. Penley, followed. 

Wags tail r. Edison, &c., Phonograph Corpora- 
tion (1893) 10 Times L. R. 80 .— Stirling, j. 

Barber v. Penley, distinguished. 

Germaine v. London Exhibitions, Ltd. (1896) 
75 L. T. 101.— KEKEWICH, J. 

Walker v, Brewster (1867) 37 L. J. Ch. 33 ; 
L. R. 5 Eq. 25 : 17 L. T. 135 ; 16 W. R. 
59. — v.-C. 

Observed upon , Inchbald v. Robinson (1869) 
L. R. 4 Ch. 38S ; 20 L. T. 259 ; 17 W. R. 459,— 

| L.JJ, ; considered , Barber -v. Penley (1893) 62 
! L. J. Ch. 623 ; [1893] 2 Ch. 447 ; 3 R. 489 ; 68 
L. T. 662 . — north, J. ; applied , Dewar v. City 
; and Suburban Racecourse Co. [1899] h l Ir. R. 
345, 351. — v.-c. 

Brock v. Copeland (1794) 1 Esp. 203; 5 
R. R. 730, distinguished. 

Bird v. Holbrook (1828) 4 Bing. 628 : I M. & P. 

1 607 ; 6 L. J. (O.S.) C. P. 146 ; 29 R. R. 657.— C.P. 

Mumford v. Oxford, Worcester and Wolver- 
hampton Ry. (1856) 1 H. & N. 34 ; 25 
L. J. Ex. 205 .— ex. 

Applied , Mott v. Shoolbred (1875) 44 L. J. 
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Ch. 380 ; L. R. 20 Eq. 22 ; 23 W. R. 545. — M.R. ; 
and Rust r. Victoria Graving Dock Co. (1887) 
36 Ch. D. 113, *135 ; 56 L. T. 216 ; 85 W. R. 673, 
— C.A. 

Simpson v. Savage (1856) 1 C. B. (n.s.) 347 ; 
26 L. J. C. P. 50 ; 3 Jur. (n.s.) 161 ; 5 
W. E. 147. — C.P. 

Considered and applied, Mott r. Shoolbred 
(1875) 44 L. J. Ch. 380 ; L. R. 20 Eq. 22 ; 23 
W. R. 545, — M.R. ; Jones -d. Chappell (1875) 44 
L. J. Ch. 65S ; L. R. 20 Eq. 539.— M.R. ; Rust 
•o. Yictoria Graving Dock Co. (18 ST) 36 Ch. D. 
113, 135 : 56 L. T. 216 ; 35 W. R. 673.— C.A. ; 
and Mayfair Property Co. r. Johnston (1894) 63 
L. J. Ch. 399 ; [1894] 1 Ch. 508 ; 8 R. 781 ; 70 
L. T. 485.— NORTH, J. 

Hawley v. Steele (1877) 46 L. J. Ch. 782 ; 
6 Ch. D. 521 ; 37 L. T. 625. — M.R., distin- 
guished. 

Hill v. Metropolitan Asylum District (1879) 4S 
L. J. Q. & 562 ; 4 Q. B. D. 433 ; 40 L. T. 491 ; 
affirmed, infra, col. 1998. 

pollock, B. — My attention was particularly 
called . . . to the judgment of the Master of the 
Rolls in the case of Hawley v. Steele , declining to 
grant an injunction on motion to restrain a 
general in her Majesty’s army and the officers 
under his command from causing or permitting 
rifle practice on a common in close proximity to 
the plaintiff’s house, which, as he alleged, was a 
serious nuisance and occasioned damage to his 
property. The principle upon which the injunc- 
tion was refused has no doubt a material bearing 
upon the present, case, and I in no way differ 
from what was there stated by the Master of the 
Rolls. But I cannot Jfollow the course of the 
argument by which it is submitted, that any 
true analogy exists between the case of lands 
vested in the Secretary of State for War “for 
the purpose of the defence of the realm,” and 
a power given to acquire or build an asylum 
for sick paupers. In the first case it would be 
extremely difficult to contemplate the use of land 
for military purposes which does not carry with 
it the right to fire guns. In the present case I 
cannot, upon the materials presented to me, draw 
the inference that an asylum for sick paupers, 
including those suffering from small-pox, can- 
not be maintained without the creation of a 
nuisance. 

Att.-Gen. v. Colney Hatch Lunatic Asylum 

(1868) 38 L. J. Ch. 265 ; L. R. 4 Ch. 146 ; 
19 L. T. 708 ; 17 W. R. 240.— L.C.and L.J. 

Hot applied, Att.-Gen. r. Birmingham Corpo- 
ration (1871) 24 L. T. 224 ; 19 W. R. 561.— V.-C. ; 
referred to, Att.-Gen. v;. Dorking Guardians 
(1 8S2) 51 L. J. Ch. 585 ; 20 Ch. D. 595 ; 46L.T. 
573 ; 30 W. R. 579. — C.A. ; adopted, Islington 
Vestry r. Hornsey Urban Council (1900) 69 
L. ,1. Ch. 324 ; [1900] 1 Ch. 695, 707 ; 82 L. T. 
580 ; 48 W. R. 401.— C.A. 

Att.-Gen. v. Leeds Corporation (1870) 39 
L. J. Ch. 711 ; L. R. 5 Ch. 583 ; 19 W. R. 
19.— L.c. and L.J.,* affirming 22 L. T. 
330.— v.-C. 

Hot applied, Att.-Gen. v. Birmingham Corpo- 
ration (1871) 24 L. T. 224; 19 W. R. 561.— 
V.-C. ; applied, Smith v. Smith (1875) 44 L. J. 
Ch. 630 ; L. R. 20 Eq. 500 ; 32 L. T. 787 ; 
23 W. R. 771 ; Lea Conservancy Board v. 


Hertford Corporation (1884) 1 Cab! k E. 299. — 
WILLIAMS, J. 

Att.-Gen. v. Leeds Corporation, followed. 
Jordeson v. Sutton, Southcoates and Drypool 
Gas Co. (1899) 68 L. J. Oil. 457 ; [1899] 2 Ch. 
217; 80 L. T. 815: 63 J. P. 692.— C.A. See 
extract, infra, col. 1999. 

Harrison v. Southwark and Vauxhall Water- 
works Co. (1891) 60 L. J. Oh. 630 : [1891] 

2 Ch. 409 : 64 L. T. S64.— WILLIAMS, J., 
distinguished. 

Colwell r. St. Pan eras Borough Council (1904) . 
73 L. J. Ch. 275: [1904] 1 Ch. 707 ; 90 L. T. 
153 ; 52 W. R. 523 ; 6S J. P. 286.— JOYCE, J. 

Hill v. Metropolitan Asylum District (1879) 
48 L. J. Q. B. 562 : 4 Q. B. D. 433 : 40 L. T. 491. 
— POLLOCK, B. ; affirmed , (1879) 49 L. J. Q. B. 
22S ; 42 L. T. 212. — C.A. ; the latter derision 
affirmed , nom. Metropolitan Asylum District v. 
Hill (1881) 50 L. J. Q. B. 353 : 6 App. Cas. 
193 ; 44 L. T. 653 ; 29 W. R. 617 : 45 J. P. 
664.— H.L. (E.). 

Metropolitan Asylum District v. Hill {supra), 
principle applied. 

Lea Conservancy Board r. Hertford Corpora- 
tion (1884) 1 Cab. k E. 299.— WILLIAMS, J. ; 
Gas Light and Coke Co. r. St. Mary Abbott’s 
(1885) 54 L. J. Q. B. 414 ; 15 Q. B. D. 1 ; 53 
L. T. 457 ; 33 W. R. 892 ; 49 J. P. 469.— O.A. 

Metropolitan Asylum District v. Hill, dis- 
tinguished. 

L. B. & S. C. Ry. r. Truman (1886) 55 L. J. 
Ch. 354; 11 App. Cas. 45: 54 L. T. 250; 31 
W. R. 657.— H.L. (E.) ; reversing S. G. nom. 
Truman r. L. B. & S. C. Ry. (1885) 29 Ch. D. 
89 ; 52 L. T. 522 ; 33 W. R: 762.— C.A. ; which 
had affirmed (18S4) 25 Ch. D. 423; 50 L. T. 89; 
32 W. R. 364.— NORTH, J. 

lord selborne. — I doubt much whether the 
order now under appeal would have beeu made 
if it had not been supposed in the Courts below, 
that the principle of your lordships’ decision in 
Metropolitan Asylum, District v. Hill was 
applicable to the case of all land purchased 
otherwise than under compulsory powers, or 
within prescribed and definite local limits. 
With that opinion I am unable to agree. 
— p. 57. 

L. B. & S. C. Ry. v. Truman, principle, 
applied. 

Molloy *.■ Gray (18S9) 24 L. R. Ir. 258, 
281. — EX D. 

Metropolitan Asylum District v. Hill and 
L. B. & S. C. Ry, v. Truman (supra'), 
applied. 

National Telephone Co. v. Baker (1893) 62 
L. J. Ch. 699; [1893] 2 Oh. 186 ; 3 R. 318 ; 
68 L. T. 283 ; 57 J. P. 373.— KEKEWICH, J. 

Metropolitan Asylum District v. Hill, 

discussed and applied. 

L. B. & S. C. Ry. v. Truman, distinguished. 
Jordeson r. Sutton, Southcoates and Drypool 
Gas Co. (1898) 67 L. J. Ch. 666 ; [1898] 2 Ch. 
614 ; 79 L. T. 478 ; 47 W. R. 222 ; 63 J. P. 137. 
—NORTH J. ; affirmed, (1899) 68 L. J. Ch. 457 ; 
[1899] 2 Ch. 217 ; cSO L. T. 815 ; 03 J. P. 692.— C.A. 

LINDLEY, M.R. — Sect. 9 of the Gal works 
Clauses Consolidation Act, 1871 [which provides 
that nothing in the Act shall exonerate the 
undertakers from proceedings for nuisance], is 
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clear and unambiguous. This section is made 
applicable to the defendant company and to the 
works complained of by sects. 2 and 3 of their 
special Act of 1873. This section is, in my 
opinion, conclusive against the defendants. If 
they could show any enactment expressly or by 
necessary implication authorising them in terms 
to erect a gasometer at the place where this is, 
and of the dimensions desired by them, or any 
express or necessarily implied authority to cut 
through the stratum of running silt, and if they 
could show that it was impossible to exercise 
those clearly conferred powers without creating 
damage to their neighbours, the decision in 
London-, Brighton and South Coast By. v. 
Truman- would protect them. But the statutes 
which we have to consider fall far short of what 
is necessary to exclude the application of sect. 9 
of the Act of 1871. Upon this part of the case 
the decision of Aft. -Gen. v. Leeds Corporation 
is very instructive. It was there in vain con- 
tended that an enactment similar to that con- 
tained in sect. 9 was inapplicable, because what 
was authorised could not be done without causing 
a nuisance to other people. The answer was 
that there was nothing to show that Parliament 
knew that such was the case, and nothing which 
clearly authorised the acts of the defendants 
even if they occasioned a nuisance. — p. 464. 

[For 'Metropolitan Asylum District v. Hill, see 
judgment of North, J.] 

Metropolitan Asylum District v. Hill, 

approved. 

L. B. and S. C. By. v. Truman, distinguished. 
Canadian .Pacific By. r. Parke (1899) *08 L. J. 
P. C. 89 ; [1899] A. C. 535 ; 81 L. T. 127 ; 4S 
W. 11. 118.— P.C. 

Metropolitan Asylum District v. Hill, 

inapplicable. 

L. B. & S. C. By. v. Truman, referred to. 
Goldberg r. Liverpool Corporation (1900) 82 
L. T. 302.— C.A. 

Metropolitan Asylum District v. Hill, 

explained. 

L. B. & S. C. By. v. Truman, referred to. 

East Fremantle Corporation v. Annois (1901) 
71 L. J. P. 0. 39 ; [1902] A. C. 213 ; 85 L. T. 732. 
— P.0. 

Metropolitan Asylum District v. Hill, 

applied. 

Alliance, &c. Gas Co. r. Dublin County 

Council [1901] 1 Ir. R. *192, 504. — M.R. ; affirmed, 
C.A. 

L. B. & S. C. By. v. Truman, observations 
applied. 

Rattee r. Norwich Electric Tramway Co. (1902) 
18 Times L. K. 502. — C.A. ; and see Ned’s Point 
Battery, In re (J901) [1903] 2 Ir. 192, 198.— 

K. B.D. 

Metropolitan Asylum District v. Hill, 

discussed. 

Att.-Gen. v. Nottingham Corporation (1904) 73 

L. J. Ch. 512; [1904] 1 Oh. 073, 082; 90 
L. T. 308 ; 52 W. B. 281 ; 08 J. P. 125.— 

FAliWELL, J. 

Powell v. Pall (1880) 49 L. J. Q. B: 42S ; 5 
Q. B. D. 597 ; 43 L. T. 502.— C.A., dis - 
t my wished. 

The European (1885) 54 L. J. P. 61 ; 10 P. D. 
99 ; 52 L. T. 808 ; 33 W. R. 937 ; 5 Asp. M. C. 
417.— ADM. 


Powell v. Fall and Galer v. Bawson (1S89) 
6 Times L. B. 1 7, followed. 

Bantwick v. Rogers (1891) 7 ?. L. R. 542. — 
Q.B.D. ; Jeffery r. St. Pancras Vestry (1894) 63 
L. J. Q. B. 018 ; 10 R. 554 .— chakles and 
1 COLLINS, JJ. ; and Armagh Union v. Bell (1899) 
[1900] 2 Ir. R. 371. — Q.B.D. ; affirmed, C.A. 

Armagh Union v. Bell, applied. 

Alliance, &c. Gas Co. r. Dublin County Council 
(1900) [1901] 1 Ir. R. 492, 505.— M.K. ; affirmed, 
C.A. 

Withington local Board v. Manchester 
Corporation (1893) 62 L. J. Ch. 393 ; 
[1893] 2 Ch. 19 ; 08 L. T. 330.— C.A. See 
Pembroke (Earl) v. Warren [1S90] 1 Ir. R. 76. 
—C.A. 

Pembroke (Earl) v. Warren, approved , but 
not applied. 

Shaftesbury v. Wallace [ 1S97] 1 Ir. R. 381. — 

v.-c. ^ 

Dangerous Materials , Spring Guns , 

Beg. v. Lister (1S57) 1 Dears. & B. C. C. 209 ; 
26 L. J. M. C. 196 ; 3 Jur. (N.S.) 570 ; 5 
W. R. 620; 7 Cox C. C. 342.— C.C.R., 
applied . 

Hepburn v. Lordan (1865) 34 L. J. Ch. 293 ; 2 
H. & M. 345 ; 11 Jur. (N.S.) 132 ; 13 W. R. 368. 
— wood, v.-c. ; S. C., on appeal, 11 Jur. (N.S.) 
254 ; 13 W. R. 1004 . — l.j. ; M'Murray v. Cad- 
well (1889) 6 Times L. R. 76. — kekewich, j. ; 
and Essex v. Acton Local Board (1889) 58 
L. J. Q. B. 594 : 14 App. Cas. 153, 161 ; 61 
L. T. 1 ; 53 J. T. 756.— H.L. (E.). 

Hepburn v. Lordan ^su-prd). 

Distinguished , Cooke v. Forbes (1S67) 37 L. J. 
Ch. 178 ; L. R. 5 Eq. 166 ; 17 L. T. 371.— 
wood, v.-c. ; followed , M‘Murray r-. Cadwell 
(J S89) 6 Times L. R. 76.— KEKEWICH, J. 

Bird v. Holbrook (1828) 4 Bing. 628 ; 1 M. 
& P. 607 ; 6 L. J. (O.S.) C. P. 146 ; 29 R. R. 
657. — C.P., approved. 

Lynch v. Nurdin (1841) 10 L. J. Q. B. 73 ; 1 
Q. B. 29 ; 4 P. & D. 672 ; 5 Jur. 797. 

Bird v. Holbrook, questioned . 

Jordin *. Crump (1841) 8 M. & W. 782; II 
L. J. Ex. 74 ; 5 Jur. 1113. — EX. 

Bird v. Holbrook, a-pplied . 

Jordin v. Crump, distinguished. 

Barnes v. Ward (1850) 19 L. J. C. P. 195 ; 2 
C. B. 392 ; 2 Car. & K. 661 ; 14 Jur. 334.— C.P. 

Bird v. Holbrook, doubted. 

Degg r. Midland Ry. (1857) 26 L. J. Ex. 171 ; 

1 II. & N. 773 ; 3 Jnr. (N.S.) 395 ; 5 W. R. 364. 
— EX. 

bramwell, B. — I have * very great doubt 
whether that case can be supported. — p. 172. 

Bird v. Holbrook, applied. 

Jordin v. Crump, distinguished. 

Clark r. Chambers (1878) 47 L. J. Q. B. 427 ; 

3 Q. B. D. 327 ; 38 L. T. 454 ; 26 W. R. 613.— 
Q.B.D. 

Bird v. Holbrook, distinguished . 

Jordin v. Crump, approved. 

Pouting v. Noakes (1894) 63 L. J. Q. B. 549 ; 
[1894] 2 Q. B. 281 ; 10 R. 265 ; 70 L. T. 842 ; 42 
W. R. 506 ; 58 J. P. 559.— CHAKLES and 
COLLINS, JJ. 


o.c. 
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Deane v. Clayton (1817) 7 Taunt. 489. 533 ; 
2 Marsfe. 577 ; 1 Moore 208 ; 18 R. R. 
553. — C.P., approvail. 

Townsend v. Wathen (ISOS) 9 East 277 ; 9 
R. R. 553. — K.B., dist/m finished. 

Pouting v. Noakes (1894) 63 L. J. Q. B. 549 ; 
[1894] 2 Q. B. 281 ; 10 R. 265 ; 70 L. T. 842 ; 
42 W. R. 506 ; 58 J. P. 559. — CHARLES and 
COLLINS, JJ. 


On Higlncays , Docks, fyc. 

Reg. y. Longton Gras Co. (I860) 29 L. J. 
M. C. 118 ; 2 El. & El. 651 ; 6 Jur. (N.vS.) 
601 : 2 L. T. 14; 8 W. R. 293 ; S Cox 
C. C. 317.— Q.B. 

Distinguished , Att.-Gen. v. Cambridge Con- 
sumers’ Gas Co. (1868) 38 L. J. Ch. 94 L. R. 4 
Ch. 71, 80 ; 19 L. T. 508 ; 17 W. R. 145— L.JJ. : 
followed , Preston Corporation v. Full wood Local 
Boa-sd (1SS5) 53 L. T. 718 ; 34 W. R. 196 ; 50 
J. P. 22&^-north, j. 

Rex y. Russell (1805) 6 East 427 ; 2 Smith 
424 ; 8 R. R. 506, applied. 

Harris r. Mobbs (1S78) 3 Ex. D. 268 ; 29 L. T. 
164 ; 27 W. R. 154.— EX. I>. ; and Att.-Gen. v. 
Brighton and Hove Co-operative Supply Associa- 
tion (1900) 69 L. J. Ch. 204 ; [1900] 1 Ch. 
276 ; 81 L. T. 762; 48 W. R. 314.— C.A. 

Rex y. Cross (1812) 3 Camp. 224 ; 13 R. R. 
794 ; and Rex v. Jones (1812) 3 Camp. 
230 ; 13 E. R. 797, applied. 

Wilkins r. Day (1883) 12 Q. B. D. 110 ; 49 
L. T. 399 ; 32 W. E. 123.— q.b.d. 

Rex v. Cross and Rex v. Jones, considered . 
Barber r. Penley (1893) 62 L. J. Ch. 623 ; 
[1893] 2 Ch. 447 ; 3 EL 489 ; 68 L. T. 602- 
north, J. 

Rex v. Cross and Rex v. Jones, applied. 
Att.-Gen. v. Brighton and Hove Co-operative 
Supply Association (1900) 69 L. J. Ch. 204 ; 
[1900] 1 Ch. 276 ; 81 L. T. 762 ; 4S W. R. 314— 
C.A. 

Att.-Gen. v. Cleaver (1811) IS Yes. 211 ; 
explained and' not applied . 

Soltau v. De Held (1851) 21 L. J. Ch. 153 ; 2 
Sim. (n.s.) 133 ; 16 Jur. 326. — kindersley, v.-c. 

2. Proceedings in respect of. 

Fay v. Prentice (1835) 1 C. B. 828 ; 14 
L. J. C. P. 29S ; 9 Jur. 877— c.P., re- 
ferred to. 

Brunsden v. Humphrey (1884) 53 L. J. Q. B. 
476 ; 14 Q. B. D. 141, 150 ; 51 L. T. 529— C.A. ; 
and Lemmon v. Webb (1894). — C.A. (infra). 

Jones v. Williams (1843) 11 M. & W. 176 ; 
12 L. J. Ex. 249. — EX., considered and 
distinguished. 

Lemmon b. Webb (1894) 63 L. J. Ch. 570 ; 
[1894] 3 Ch. 1 ; 7 R. 275 ; 70 L. T. 712 ; 58 J. P. 
716— C.A. ; affirmed, 64 L. J. Ch. 205 ; [1895] 
A. C. 1 ; 11 R. 116 ; 71 L. T. 647 ; 59 J. P. 564. 
— H.L, (E.). 

Norris v. Barnes (1872) 41 L. J. Q. B. 354 ; 
L. R. 7 Q. B. 537 ; 26 L. T, 622 ; 20 W. R. 
703. — Q.B., considered and applied. 

Rye Union v. Payne (1875) 44 L. J. M. C. 14S ; 
32 L. T. 757 ; 23 W. R. 692.— Q.B. 


Brown v. Bussell (1868) 37 L. J. M. C. 65 ; 
L. R. 3 Q. B. 251 ; 9 B. & S. 1 ; 16 W. R. 
oil. — Q.B. 

Dictum applied, , Riddell r. Spear (1879) 40 

L. T. 130. — Q.B.D. : applied, St. Helen’s Chemi- 
cal Co. #?. St. Helen’s Corporation (1876) 45 L. J. 

M. C. 150 ; 1 Ex. D. 196 ; 34 L. T. 397 — ex. D. ; 
distinguished, Wvcombe Rural Sanitary Autho- 
rity b. Parsons (1894) 64 L. J. M. C. 22; [1894] 
2 Q. B. 780 ; 10 R. 426 ; 71 L. T. 428 ; 58 J. P. 
765. — MATHEW and LAWRANCE, JJ. 

Reg. v. Stephens (1866) 7B.& S.710 ; L. E. 
1 Q. B. 702 ; 12 Jur. (n.S.) 961 ; 14 L. T. 
593 ; 14 W. E. 859— Q.B. 

Distinguished, Reg. c. Holbrook (1878) 48 L. J. 
Q. B. 113 ; 4 Q. B. D. 42, 51 ; 39 L. T. 536 ; 27 
W. E. 313. — Q.B.D. ; considered, Chisholm v. 
Doulton (1889) 53 L. J. M. C. 133 ; 22 Q. B. D. 
736 ; 60 L. T. 966 : 37 W. E. 749 ; 53 J. P. 
550. — Q.b.d. : applied, Coppen r. Moore (1898) 
67 L. J. Q. B. 6S9 ; [1898] 2 Q. B. 306, 312; 
78 L. T. 520 ; 46 W. R. 620— Q.B.D. 

Ellis v. Sheffield Gas Consumers’ Co. (1853) 
23 L. J. Q. B. 42 ; 2 El. & Bl. 767 ; 2 
C. L. R. 249 ; 18 Jur. 146 ; 2 W. R. 19— 

Q. B., inapplicable. 

Sadler «\ Henlock (1855) 24 L. J. Q. B. 138 ; 
4 El. & Bl. 570 ; 3 C. L. R. 760; 1 Jur. (N.S.) 
677 ; 3 W. R. 181— Q.B. 

Ellis v. Sheffield Gas Consumers’ Co., applied. 
Hole v. Sittingbourne and Sheerness By. (1861) 
30 L. J. Ex. 81 ; 6 H. & N. 488 ; 3 L. T. 750 ; 9 
W. R. 274— EX. 

Rex v. Neville (1792) 1 Peake N. P. 91 ; 3 

R. R. 662. — k.b., dissented, from. 

E eg. v. Fairlie (1857) S El. &; Bl. 486 ; 4 Jur. 
(N.S.) 300 ; 6 W. E. 56 ; 8 Cox C. C. 66. 

Campbell, c.J— Any deliberate decision by 
Lord Kenyon must always be treated with great 
deference : but I cannot assent to what he is 
reported to have decided in Bex v. Neville. 
It would lead to the infringement of every 
principle. 

Benjamin v. Storr (1874) 43 L. J. C. P. 162 ; 
L. R. 9 C. P. 400 ; 30 L. T. 362 ; 22 W. R. 
631. — C.P., explained. 

Fritz Hobson (1880) 49 L. J. Ch. 321 : 14 
Ch. D. 542 ; 42 L. T. 225 ; 28 W. R. 459- 
fry, J. 

Benjamin v. Storr, applied. 

Barber v. Penley (1893) 62 L. J. Ch. 623 ; 
[1893] 2 Ch. 447 ; 3 R. 489 ; 6S L. T. 662- 
NORTH, J. ; Martin v. L. C. C. (1898) 79 L. T. 170. 
—KENNEDY, J. ; affirmed, (1899) 80 L. T. 866— 
C.A. ; Boyce v. Paddington Borough Council 
(1902) 72 L. J. Ch. 2S ; [1903] 1 Ch. 109, 114 ; 
87 L. T. 564 ; 51 W. R. 109 ; 67 J. P. 23— 
BUCKLEY, J. (affirmed, C.A.); and Smith v. Wilson 
(1902) [1903] 2 Ir. R. 45. 51— K.B.D. 

Fritz v. Hobson (1880) 49 L. J. Ch. 321 ; 14 
Ch. D. 542 ; 42 L. T. 225 ; 28 W. R. 459. 
—FRY, J. 

Dictum discussed and not applied , Penrice v. 
Williams (1883) 52 L. J. Ch. 593 ; 23 Ch. D. 353 ; 
48 L. T. 868 ; 31 W. R. 496— ohitty, j. ; dis- 
tinguished , Landroek r. Metropolitan Dhtrict Ry. 
(1886) 2 Times L. R. 532— Huddleston, b. ; 
approved, Chapman v. Auckland Union (1889) 
58 L. J. Q. B. 504 ; 23 Q. B. D. 294 ; 61 L. T. 
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446 ; 58 J. P. 820. — C.A. ; referred to, Dreyfus 
r. Peruvian Guano Co. (1S89) 48 Cli. D. 816, 
335 ; 62 L. T. 518. — C.A. ; distinguished, Martin 
r. L. C. C. (1898) 79 L. T. 170.— KENNEDY, J. ; 
applied, Chessum r. Gordon (1901) 70 L. J. K.B. 
394; [1901] 1 Q. B. 694, 699; 84 L. T. 137; 
49 W. JR.. 309. — C.A. ; Chaplin v. Westminster 
Borough (3901) 70 L. J. Oh. 679 ; [1901] 2 
C!h. 329 : 85 L. T. 88 : 49 W. R. 586 ; 65 J. P. 
601. — bijckley, J. : Boyce «?. Paddington Borough 
Council (1902).— BUCKLEY, J. (supra, col. 2002) ; 
and Smith v. Wilson [1903] 2 Jr. R. 45. 51. — 

K. B.D. 

Sampson v. Smith (1838) 7 L. J. Ch. 260 ; S 
Sim. 272 ; 2 Jur. 563. — V.-C., adopted . 
London Association of Shipowners v. London 
and India Docks Joint' Committee (1S92) 62 

L. J. Ch. 294 ; [1892] 3 Ch. 242 ; 2 P,. 23 ; 67 
L. T. 238 ; 7 Asp. M. C. 195.— C.A. BINDLEY, 
BOWEN and KAY, L.JJ. 

Rich v. Basterfield (1847) 16 L. J. C. P. 
273 ; 4 C. B. 783; 2 Car. <fc K. 257; 11 
Jur. 696. — C.P. 

Referred to, Beedie *. L. & N. W. By. (1849) 
20 L. J. Ex. (>5 ; 4 Ex. 244 ; 6 Bailw. Cas. 184. 
— EX. ; distinguished, Brown r. Bussell (1S68) 37 
L. J. M. C. 65 : L. E. 3 Q. B. 251, 261 ; 9 B. & S. 
1-16 W. B. 511. — Q.B. : referred to, White r. 
Jameson (1874) L. B. 18 Eq. 303; 22 W. B. 
761. — jessel. M.R. ; commented on, Harris v. 
James (1876) 45 L. J. Q. B. 545 ; 35 L. T. 240. 
— q.b. ; referred to. Winter v. Baker (1886) 3 
T. L. B. 569. — kekewich, j. ; observations 
applied. Hall vs. Norfolk (Duke) 69 L. J. Ch. 571; 
[1900] 2 Ch. 493, 500 ; 82 L. T. 836 ; 48 W. K. 
565. — KEKEWICH, J. 

Harris v. James (1876) 45 L. J. Q. B. 545 ; 
35 L. T. 240. — Q.B., applied. 

Phillips * v . Thomas (1890) 62 L. T. 793. — 

C BITTY, J. 

Reg. v. Watson (1703) 2 Lord Raym. 856, 
adopted. 

Tarry r. Ashton (1876) 45 L. J. Q. B. 260 ; 1 
Q. B. D. 314 ; 34 L. T.97 ; 24 W. B. 581.— Q.B.D. 


L. B. 7 Q. B. 31 ; 25 L. T. 095 ; 20 W. B. 111. 
— Q.B. ; dictum applied, Ellis *v. Manchester 
Carriage Co. (1876) 2 C. P. D. 13 ; 35 L. T. 476 ; 
25 W. B. 229.— DENMAN, J. ; inappli cable, 
Humphries r. Cousins (1S77) 16 L. J. C. P. 438 ; 

2 O. P. D. 239 ; 36 L. T. ISO ; 25 W. B. 371 .— C.P.D.; 
applied , Crowliurst v. Amersham Burial Board 
(1S78) 48 L. J. Ex. 109, 111 ; 4 Ex. D. 5, 11 ; 39 
L. T. 355 ; 27 W. B. 95. — EX. D. ; adopted , 
Wheeklon r. Burrows (1879) 48 L. J. Ch. 853 ; 
12 Ch. D. 31, 50 ; 41 L. T. 327 ; 2S W. B. 196.— 
C.A. ; approved, Snow r. Whitehead (1884) 53 
L. J. Ch. 885 : 27 Ch. D. 588 ; 51 L. T. 253 ; 
33 W. B. 128. — KAY, J. ; adopted, Ballard 
Tomlinson (18S5) 54 L. J. Ch. 454 ; 29 Ch. D. 
115 ; 52 L. T. 942 ; 33 W. E. 533 ; 49 J. P. 692.— 
C.A. ; referred to, Pouting v. Noakes (1894) 63 
L. J. Q. B. 549 : [1894] 2 Q. B. 281 ; 10 B. 265 ; 
70 L. T. 842; 42. W. B. 506; 58 J. P. 558.— 
CHARLES and COLLINS, JJ. 

Thorpe v. Brumfitt (1873) L. B/fch. Go 0, 
— L.JJ., applied. 

Blair v. Dealdn (1887) 57 L. T. 522 ; 52 J. P. 
327. — KAY, J. ; Lambton v. Mellisli (1894) 63 
L. J. Ch. 929 ; [1894] 3 Ch. 163 ; 8 B. 807 ; 71 
L. T. BS5 ; 43 W. R. 5 ; 58 J. P. S35.— CHITTY, J. 

Thorpe v. Brumfitt, distinguished. 

Sadler G. W. By. (1895) 65 L. J. Q. B. 26 ; 
[1895] 2 Q. B. 688 ; 73 L. T. 385 ; 44 W. B. 50 ; 
60 J. P. 37.— C.A. 

Reg. v. Watts (1703) 1 Salk. 357 ; and Reg. 
j v. Bradford Navigation Co. (1865) 6 

B. & S. 631 ; 34 L. J. Q. B. 191 ; 11 Jur. 
(N.s.) 769 ; 13 W. R. 892. — Q.B., applied. 
Att.-Gen. r. Tod Heatley (1897) 66 L. J. Ch. 
275 ; [1897] 1 Ch. 560 ; 76 L. T. 174 ; 45 W. B. 
394. — C.A. ; reversing 61 J. P. 24. 

Nuneaton Local Board v. General Sewage 

Co. (1875) 44 L. J. Ch. 561 ; L. B. 20 Eq. 
127, 135. — BACON, V.-C., discussed and 
distinguished. 

Wallasey Local Board v. Gracev (18S7) 56 
L. J. Ch. 739 ; 36 Ch. D. 593, 598 ; 57 L. T. 51 ; 
35 W. R. 694 ; 51 J. P. 740. — STIRLING-, J. 


Tarry v. Ashton. 

Considered and applied. Bower r. Peate (1876) 
45 L. J. Q. B. 446 ; 1 Q. B. D. 321 ; 35 L. T. 321. 
— Q.B.D. ; adopted , Dalton v. Angus (1881) 50 
L. J. Q. B. 689 ; 6 App. Cas. 740, 829 ; 44 L. T. 
844 ; 30 W r . R'. 191— H.L. (E.) ; recognised, 

Hughes r. Percival (1882) 52 L. J. Q. B. 719; 8 
App. Cas. 443 ; 49 L. T. 189 ; 31 W. B. 725. — 
H.L. (e.) ; distinguished, Ivay v. Hedges (1882) 9 
Q. B. D. SO.— COLERIDGE, C.J, and GROVE, J. ; 
The European (1885) 54 L. J. P. 61 ; 10 P. D. 
99 ; 52 P. T. 868 ; 33 W. R. 937 ; 5 Asp. M. C. 
417. — ADM. ; and Kiddle r. Lovett (1885) 16 
Q. B. D. 605 ; 34 W. B. 518.— DENMAN, J. ; 
followed, Silverton v. Marriott (18S8) 59 L. T. 
61 ; 52 J. P. 677.— FIELD and WILLS, JJ. 

Tenant v. Goldwin (1704) 1 Salk. 21, 360 ; 
2 Lord Raym. 1089. — Q.B. 

Distinguished, Bussell r. Shenton (1842) 11 
L. J. Q.' B. 289 ; 3 Q. B. 449 ; 2 G. & D. 
573 ; 6 Jur. 1059.— Q.B. ; followed, Hodgkin- 
son v. % Ennor (1863) 4 B. & S. 229; 32 
L. J. Q. B. 231 ; 9 Jur. (N.s.) 1152 ; S 
L. T. 451 ; 11 W. B. 775.— Q.B. ; distinguished, 
Wilson v. Newberry (1871) 41 L. J. Q. B. 31 ; 


St. Helen’s Chemical Co. v. St. Helen’s 
Corporation (1S76) 45 L. J. M. C. 150; 
1 Ex. D. 190, 202 ; 34 L. T. 397.— EX. D. 
Distinguished, Molloy v. Gray (1889) 24 L. B. 
Ir. 25S, ' 270. — EX. D. ; adopted, Att.-Gen. v. 
Scott (1904) [1905] 2 K. B. 160.— JELF, J. ; 
affirmed, C.A. 


Att.-Gen. v. Sheffield Gas Consumers’ Co. 
(1853) 22 L. J. Ch. 811 ; 3 De G. M. & G. 
304 ; 17 Jur. 677 ; 1 W. R. 185.— L.c. and 


L.JJ. 

Distinguished, Biddulph v. St. George’s, Han- 
>ver Square, Vestry (1863) 3 De G. J. & S. 493 ; 
J3 L. J. Ch. 411 ; 9 Jur. (N.S.) 953 ; 8 L. T. 55S ; 
LI W. B. 739.— L.JJ. ; principle adhered to, 
Swaine G. N. By. (1864) 33 L. J. Ch. 399 ; 4 
De G. J. & S. 211 ; 3 N. B. 399 ; 10 Jur. (N.S.) 
191; 9 L. T. 745; 12 W. B. 391.— L.JJ. ; 
referred to, Att.-Gen. v. Kingston-upon-Thames 
Corporation (1865) 34 L. J. Ch. 481 ; 11 Jur. 
''N.S.) 596 ; 12 L. T. 665 ; 13 W. B. 888. — 
WOOD. V.-C. ; applied, Sutton v. S. E. By. (1S65) 
35 L. J. Ex. 38 ; L. B. 1 Ex. 32 ; 4 H. & C. 
325 ; 13 L. T. 438.— EX. ; opinion adhered to, 

64 — 2 
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Goldsmid v. Tunbridge Wells Improvement Com- 
missioners (IStUi) 85 L. J. Ch. 882 ; L. E. 1 
Oh. 349 ; 12 Jur. (N.s.) 308 : 14 L. T. 154 ; 14 
Vv r . II. 5(52. — l.jj. : referred to , Luscombe v. 
Steer (1807) 17 L. T. 229 ; 15 W. E. 1191. — L.J.; 
discussed- and doctrine applied. Cooke v. Forbes 
(1«67) 37 L. J. Oh. 178 ; L. E. 5 Eq. 100; 17 
L. T. 371. — WOOD, V.-C. ; followed. Att.-Gen. r. 
Cambridge Gas Consumers’ Co. (1808) 38 L. J. 
Ch. 94 ; L. E. 4 Ch. 71 ; 19 L. T. 508 ; 17 W. E. 
145. — L.JJ. ; not applied , Smith v. Midland Ey. 
(1877) 87 L. T. 224 : 25 W. E. 801.— BACON, V.-C. ; 
applied, Preston Corporation r. Fullwood Local 
Board (1885) 53 L. T. 718; 84 W. E. 190; 50 
J. P. 228. — north, J. ; referred to, Reinhardt 
r. Mentasti (1889) 58 L. J. Ch. 787 ; 42 Ch. D. 
085 ; 01 L.T. 328 ; 38 W. E. 10.— KEKEWICH, J.; 
applied, Att.-Gen. v. Brighton and Hove Co- 
operative Supply Association (1900) 09 L. J. 
Oh. 204 ; [1900] 1 Ch. 270 ; SI L. T. 702 ; 48 
W. WE- C.A. 

Att.-Gen. v. Cambridge Gas Consumers’ Co., 

L. E. 0 Eq. 282 ; 10 W. E. 1007. — V.-C. ; reversed, 
(1808) 38 L. J. Ch. 94 : L. E. 4 Ch. 71 ; 19 L. T. 
508 ; 17 W. E. 145.— L.JJ. 

Att.-Gen. v. Cambridge Gas Consumers’ Co. 

Not applied, Pudsey Coal Gas Co. r. Bradford 
Corporation (1873) 42 L. J. Ch. 293; L. E. 

15 Eq. 107; 28 L. T. 11; 21 W. K. 2S6.— 
MALI ns, V.-C. ; applied, Preston Corporation r. 
Fullwood Local Board (1885) 53 L. T. 718 ; 34 
W. E. 190 ; 50 J. P. 228. — NORTH, J. ; Att.-Gen. 
v. Preston Corporation (1896) 13 Times L. E. 14. 
— STIRLING-, J. 

Att.-Gen. v. Birmingham Corporation (185S) 

4 K. & J. 528.*— WOOD, v.-C. ; and Gold- 
smid v. Tunbridge Wells Improvement 
Commissioners (1806) L. E. 1 Ch. 349 ; 
12 Jur. (N.s.) SOS; 14 L. T. 154; 14 
W. E. 502. — l.jj., applied. 

Lillywhite v. Trimmer (1807) 30 L. J. Ch. 525 ; 

16 L. T. 318 ; 16 W. E. 703.— v.-C. 

Att.-Gen. v. Birmingham Corporation and 
Goldsmid v. Tunbridge Wells Improve- 
ment Commissioners, folUnoexl . 

Att.-Gen. r. Colney Hatch Lunatic Asylum 
(1808) 38 L. J. Ch. 205 ; L. E. 4 Ch. 140; 19 
L. T. 70S ; 17 W. E. 210.— L.c. and L.J. : and 
see Att.-Gen. r. Gee (1870) L. K. 10 Eq. 181.— 

M ALINS, v.-c. ; and Att.-Gen. r.. Basingstoke 
(1870) 45 L. J. Ch. 720. — HALL, V.-C. 

Goldsmid v. Tunbridge Wells Improvement 
Commissioners, explained. 

Glossop r. Heston and Isleworth Local Board 
(1879) 49 L. J. Ch. 89 ; 12 Ch. D. 102 ; 40 L. T. 
730 ; 28 W. E. 111.— C.A. 

Att.-Gen. v. Birmingham Corporation and 
Goldsmid v. Tunbridge Wells Improvement 
Commissioners, distintjui sited. 

Att.-Gen. r. Dorking Guardians (1882)51 L. J. 
Oh. 585 ; 20 Ch. D. 595, 010 ; 40 L. T. 573 ; 

30 W. E. 579. — C.A. ; and Islington Vestry v. 
Hornsey Urban Council (1900) 09 L. J. Oh. 324 ; 
[1900] 1 Oh. 095 ; 82 L. T. 580.— C.A. 

Salvin v. North Brancepeth Coal Co. (1874) 

44 L. J. Ch. 149 ; L. E. 9 Ch. 705 ; 31 
L. T. 154 ; 22 W. E. 904.— L.JJ., observed 
upon, 

Sliotts Iron Co. v. Inglis (18S2) 7 App. Cas. 
518.— H.L. (sc.). 


Salvin v. North Brancepeth Coal Co., applied. 

Fletcher r. Bealey (1885) 54 L. J. Ch. 424; 
28 Ch. D. OSS ; 52 L. T. 541 ; 33 W. E. 745. 

PEARSON, J. — Again, in Salrin v. North 
Brancepeth Coal Co., which was a ease of 
alleged injury to trees and grounds generally by 
f nines from a chemical factory, ami which both 
Jessel, M.E. and the Court of Appeal considered 
was not made out by the evidence, Hellish, L.J. 
said : “ . . . I do not think, therefore, that I 
shall be very far wrong if I lay it down that 
there are at least two necessary ingredients for a 
quia timet action. There must, if no actual 
damage is proved, be proof of imminent danger, 
and there must also be proof that the appre- 
hended damage will, if it comes, be very sub- 
stantial. I should almost say that it must be 
proved that it will be irreparable, because, if the 
danger is not proved to be so immiuont that no 
one can doubt, that if the remedy is delayed, the 
damage will be suffered, I think it must be shown 
that, if the damage does occur at any time, it 
will come in such a way and under such circum- 
stances that it will be impossible for the plaintiff 
to protect himself against it if relief is denied 
to him in a quia timet action.” — p. 696. 

Salvin v. North Brancepeth Coal Co. and 
Fletcher v. Bealey, referred, to. 

M‘Murray v. C-adwell (1889; G Times L. E. 76. 
— KEKEWICH, J. 

M‘Murray v. Cadwell (1889) 6 Times L. E. 
70.— KEKEWICH, J., followed. 

Savory and Moore v. London Electric Supply 
Corporation (1891) S Times L. E. 192.— 
KEKEWICH, J. 

Crowder v. Tinkler (1810) 19 Ves. 617; 13 
E. E. 267.— L.c. 

Not applied, Thorne i\ Taw Vale Ey. (1850) 13 
Beav. 10 . — m.r. ; explained and di stint pushed, 
Soltau v. De Held (1851) 21 L. J. Ch.' 153 ; 2 
Sim. (n.s.) 133 ; 10 Jur. 326. — kind ersley, v.-c. ; 
referred to, Hepburn r. Lonlan (1805) 34 L. J. 
Ch. 293 ; 2 H. & M. 345 ; 11 Jur. (N.s.) 132 ; 13 
W. E. 368.— wood, v.-c. S. C. on appeal, 11 
Jur. (N.S.) 254 ; 13 W. E. 1004.— L.J. ; referred 
to, Cooke r. Forbes (18(57) 37 L. J. Ch. 178 ; L. E. 

5 Eq. 106 ; 17 L. T. 371. — WOOD, v.-C. ; applied, 
M‘Murray r. Cadwell (1889) 0 Times L. E. 70.— 
KEKEWICH, J. : dicta, adopted, Att.-Gen. v. Man- 
chester Corporation (1893) 02 L. J. Ch. 459 ; 
[1893] 2 Ch. 87 ; 3 E. 427 ; 08 L. T. 608 ; 41 
W. E. 459 ; 57 J. ?. 343. — CHITTY, J. 

Hudson v. Maddison (1841) 11 L. J. Ch. 55 ; 

12 Sim. 410; 5 Jur. 1194. — v.-C. ; ex- 
plained and disf in qnished. 

Soltau v. De Held (1851) 21 L. J. Ch. 153 ; 2 
Sim (n.S.) 133 ; 16 Jur. 32(5.— v.-c. 

Att.-Gen. v. Kingston-on-Thames Corpora- 
tion (2805) 11 Jur. (N.s.) 590 ; 12 L. T. 

605; 13 W. E. 888. — WOOD, V.-C., con- 
sidered. 

Fletcher v. Bealey (1885) 54 L. J. Ch. 424 ; 

28 Ch. D. (588 ; 52 L. T. 541 ; 33 YV. E. 745. 

PEARSON, j.— In Att.-Gen. v. Corporation of 
Khujston an information had been filed against 
the corporation of Kingston, because they were 
proceeding to pour a large quantity of sewage 
into the river Thames. They wore connecting 
their own system of drainage with a new main 
sewer, in such a way as greatly to enlarge the 
quantity of sewage coming into th'e river Thames. 
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After discussing the Act of Parliament under 
which the corporation had power to do this, aucl 
concluding that, if they did create a nuisance, 
they were not justified by the Acts under which 
they were incorporated, Wood, V.-G. said, “ It 
remained then to be considered whether there 
was evidence of an actual nuisance committed, or 
evidence of the extreme probability of a nuisance, 
if that which was being done was "allowed to con- 
tinue. The difficulty in the way of the plaintiffs 
was, that it was necessary for them to establish 
the existence of an actual immediate nuisance, 
and not a mere quta timet case of injury a 
hundred years hence, when chemical contriv- 
ances might have been discovered for preventing 
the evil,” 

Att.-Gen. v. Kingston-on-Thames Corpora- 
tion, adopted. 

Att.-Gen. r. Manchester Corporation (1893) 02 
L. J. Oh. 459 ; [1893] 2 Oh. 87 ; 3 It. 427 : 
08 L. T. 008 ; 41 W. E. 459 ; 57 J. P. 343.— 

CH1TTY, J. 

Fleet v. Metropolitan Asylums Board (1 886) 
2 Times L. E. 301, 302. — C.A., dicta 
adopted. 

Bendelow e. Wort, ley Union (1887) 57 L. J. Ch. 
702 ; 57 L. T. 849 ; 30 W. E. 108. — STIRLING-, j. : 
Att.-Gen. e. Manchester Corporation (1893) 02 
L. J. Oh. 459 ; [1893] 2 Ch. 87 ; 3 E. 427 ; 08 
L. T. 008 ; 41 W. E. 459 ; 57 J. P. 343.— 
CH 1 TTY, J. ; Att.-Gen. v. Nottingham Corporation 
(1904) 73 L. J. Ch. 512; [1904] 1 Ch. 673; 
90 L. T. 308 ; 52 W. E. 281 ; 68 J. P. 125.— 
FARWELL, J. 

Eaden v. Firth (1863) 1 H. & M. 573.— 
V.-C., commented on. 

Inchbakl v. llobiuson (1SG9) 17 W. E. 272.— 
MALINS, y.-o. ; affirmed, L. E. 4 Ch. 388 ; 21 
L. T. 259 ; 17 W. E. 459.— L.JJ. 

malins, v.-C. — I confess I do not quite under- 
stand the case of Eaden v. Firth , which is opposed 
to every other decision of Lord Hatherley, and 
to the practice of Lord Hatherley himself, and I 
must therefore conclude that it proceeded upon 
some special circumstance which does not appear. 
— p. 273. 

Eaden v. Firth, commented upon. 

Bareham r. Hall (1S70) 22 L. T. 116.— 

STUART, V.-C. 

Eaden v. Firth, distinguished. 

l'ioskell r. Whitworth (1870) 39 L. J. Ch. 765 ; 
L. E. 5 Ch. 459 ; 23 L. T. 179 ; 18 W. E. 682.— 

GIFFARD, L.J. 


OUTLAWRY. 

Att.-Gen. v. Kichards (1845) 8 Beav. 3S0. 
— M.R., duti nguished. 

Taylor r. Wemyss (1869) L. E. 8 Eq. 512 ; 20 
L. T. 599 ; 17 W. E. 639.— y.-C. 

Bryan v. Wagstaff (1826) 4 L. J. (o.s.) 
K. B. 173; 8 D. E. 208 ; 5 B. & 0. 314; 
S. C., E. & M. 329 ; 2 Car. cS; P. 125, 
referred to. 

Bea;icicrk v. Hook (1851) 20 L. J. Q. B. 485. 
— Q-B. 

Loukes v. Holbeach (1827) 6 L. J. (o.s.) 
0. P. 37 ; 4 Bing. 419 ; 1 M. & P. 126.— 


C.P. ; and Aldridge v. Buller (1S37) 6 
L. J. Ex. 151 ; 2 M. kW. 412 ; 5 D. P. C. 
733; M. & ii. 94; 1 Jur. 3S5.— EX., 
overruled- hg im plication. 

Hawkins r. Hall (1839) 8 L. J. Ch. 225 ; 4 
Myl. & C. 280 ; 3 Jur. 282. — M.R. ; affirmed , L.C. 

Loukes v. Holbeach, Aldridge v. Buller and 
Hawkins v. Hall, considered. 

Walker r. Thellusson (1842) 1 D. (n.s.) 578 ; 
6 Jur. 345. — Q.B. 

Loukes v. Holbeach, Aldridge v. Buller and 
Hawkins v. Hall, referred to. 

Burn (or Byrne) r. Manning (1842) 12 L. J. 
Q. B. 4 : 2 D. (n.s.) 403 ; 7 Jur. 88.— BAIL CT. 

Aldridge v. Buller and Walker v. Thellusson, 

c;r plained. 

Davis v. Trevannion (1845) 14 L. J. Q. B. 138 ; 
2 D. & L. 743 ; 9 Jur. 492 .— bail ct. 


PARLIAMENT. 

Ashby v. White (1703) 2 Lil. Ray in. 938 ; 3 
lb. 320 ; Salk. 19 : 14 Howell St. Tr. 695 ; 
1 Smith L. C. (10th ed.) 231. 
Distinguished , Eeg. c. Paty (1703) 2 Ld. Ea ym. 
1105. — Q.B. ; commented on , Cullen r. Morris 
(1819) 2 Stark. 577 ; 20 E. E. 742.— K.B. ; dis- 
cussed, Embrey v. Owen (1851) 20 L. J. Ex. 
212 ; G Ex. 353 ; 15 Jur. 633. — EX. ; referred to , 
Nieklin a. Williams (1854) 23 L. J. Ex. 335 ; 
10 Ex. 259 ; 2 C. L. R. 1304. — EX. ; considered, 
Tozer r. Child (1857) 26 L. J. Q.. B. 151 ; 7 
El. & Bl. 377 ; 3 Jur. (N.S.) 409 ; 5 W. E. 287 f — 
EX. CH. ; distinguished, Smith r. Thackerah 
(1866) 35' L. J. C. P. 276 ; L. E. 1 C. P. 564 ; 14 
L.T. 761 ; 14 W. E. 832. — EX. ; applied , Fotlierby 
v. Metropolitan Ey. (186(5) 36 L. J. C. P. S8 ; 
L. E. 2 C, P. 188 ; 15 L. T. 243 ; 15 W. E. 112.— 
C.P. ; referred to, Metropolitan Board of Works 
r. McCarthy (1874) 43 L. J. C. P. 385 ; L. E. 
7 H. L. 243; 31 L. T. 182; 23 W. E. 115.— 
h.l. (e.) : not applied, Wood r. Woad (1874) 43 
L. J. Ex. 153 ; L. E. 9 Ex. 190 ; 30 L. T. S15 ; 22 
W. E. 709 . — ex. ; referred to, Dalton r. Angus 
(1881) 50 L. J. Q. B. 689 ; 6 App. Cas. 740 ; 44 
L. T. 844 ; 30 W. E. 191 .— pollock, b. ; con- 
sidered and applied , Bowen r. Hall (1881) 50 
L. J. Q. B. 305 ; 6 Q. B. D. 333 ; 44 L. T. 75 ; 29 
W. E. 367 ; 45 J. P. 373.— C.A. ; applied. Brad- 
laugh r. Erskine (1883) 47 L. T. 618 ; 31 W. E. 
365. — FIELD, J. ; referred to, The Bernina (1887) 
56 L. J. P. 17 ; 12 P. D. 58, 70 ; 56 L. T. 258; 
35 W. E. 314.— C.A. (affirmed, H.L. (E.)) ; referred 
to , Ratcliffe v. Evans (1892) 61 L. J. Q. B. 535 ; 
[1892] 2 Q. B. 524 ; 66 L. T. 794 ; 40 W. R. 
578 ; 56 J. P. 837. — C.A. ; commented on, Chaffers 
v. Goldsmid (1S93) 63 L. J. Q. B. 59 ; [1894] 1 
Q. B. 186 ; 10 E. 19 ; 70 L. T. 24 ; 42 W. R. 
239 ; 58 J. P. 212.— WILLS and GRANTHAM, JJ. 

Cullen v. Morris (1819) 2 Stark. 577 ; 20 
R. E. 742, inapplieaMe. 

Eex c. Ford (1835) 2 A. & E. 588.— K.B. 

Cullen v. Morris and Drew v. Cotton, 2 

Luder’s Election Cases, 245, applied. 

Tozer v. Child (1857) 7 El. & Bl. 377 ; 26 
L. J. Q. B. 151 ; 3 Jur. (N.s.) 409 ; 5 W. E. 287. 
—EX. CH. 
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Middlesex (Sheriff), In re (184=0) 11 A. & E. 
273. — Q.B., considered and applied. 
Howard r. Gossett (1845) 14 L. J. Q. B. 367 : 
10 Q. B. 350. — Q.B. : reversed nom . Gossett v. 
Howard (1847) 16 L. J. Q.. B. 345 ; 10 Q. B. 
411 ; 11 Jur. 750.— EX. CH. 

Bex y. Wright (171)9) 8 Term Rep. 293. — 
K.B. 

Questioned , hut dictum applied , Wason 
Walter (1808) 38 L. J. Q. B. 34 ; L. R. 4 Q. B. 
73 ; 19 L. T. 409 ; 17 W. R. 109.— Q.B. ; dictum 
applied. Allbutt r. General Medical Council 
(1889) 5S L. J. Q. B. 006 ; 23 Q. B. X). 400 ; 61 
L. T. 585 ; 37 W. R. 771.— C.A. 

Burdett v. Abbot (1SJ7) 5 Dow. 165; 14 
East 1, 154 ; 4 Taunt. 401 ; 12 R. R. 450 
and Stockdale v. Hansard (1839) 8 L. J. 
Q. B. 294 ; 9 A. & E. 1 ; 2 P. & D. 1 ; 3 
Jur. 905 ; 3 tit. Tr. (x.S.) 723.— Q.B. , 
considered and applied, 
v. Gossett (supra'). 


Stockdale v. Hansard. 

Considered , Wason r. Walter (1868) 38 L. J. 
Q. B. 73 ; L. R. 4 Q. B. 73 ; 8 B. & ti. 671 ; 19 
L. T. 409 ; 17 W. R. 169. — Q.B. ; distinguished, 
Hen wood r. Harrison (1872) 41 L. J. C. P. 206 : 
L. R. 7 C. P. 606 ; 26 L. T. 938 ; 20 W. R. 
1000.— C.P. 

Burdett v. Abbot, applied. 

Stockdale v. Hansard, considered. 

Bradlaugh r. Erskine (1883) 47 L. T. 618 ; 31 
W. R. 365. — FIELD, J. 

Burdett v. Abbot and Stockdale v. Hansard, 

considered. 

Bradlaugh r. Gosset^l884) 53 L. J. Q. B. 209 ; 
12 Q. B. D. 271 ; 50 L. T. 620 ; 32 W. R. 552.- 
Q.B. 

Burdett v. Abbot (1S11), discussed. 

Harvey r. Harvey (1SS4) 26 Ch. D. 644 ; 33 
W. R. 76 ; 48 J. P. 468.— CHITTY, J. 

Burdett v. Abbot and Stockdale v. Hansard. 

discussed and applied. 

Dillon v. Balfour (1887) 20 L. R. Ir. 600, Oil. 

— EX. D. 

B. 


Ex parte (1S91) [1892] 1 Q. B. 327 ; G5 L. T. 
464 : 40 W. R. 159 ; 17 Cox C. C. 349 ; 8 
Morrell 271.— vaughah williams, j. 

Goudy v. Duncombe (1847) 1 Ex. 430 ; 5 
D. & L. 209 ; 17 L. J. Ex. 76.— EX., 
followed. 

Anglo-French Co-operative Society, In re 
(18S0) 49 L. J. Ch. 388 ; 14 Ch. D. 533; 28 
W. R. 580. 

Edwards v. Grand Junction By. (1836) 6 
L. J. Ch. 47 ; 7 Sim. 337 : 1 Myl. & Or. 
650 ; 1 Railw. Cas. 173. — L.C., dis- 

tinguished. 

Aldred v. North Midland Ry. (1839) 1 Railw. 
Cas. 404 ; 3 Jur. 244.— v.-C. ; Gooday v. Col- 
chester Ry. (1852) 17 Beav. 132. — M.R. 

Edwards v. Grand Junction By. and Petre 
(Lord) v. Eastern Counties By. (1838) 1 
Railw. Cas. 462.— L.C. and v.-O., explained. 
Lindsay (Earl) v. G. N. Ry. (1853) 22 L. J. 
Ch. 995 ; 10 Hare 665 ; 17 Jur. 522 ; 1 W. R.257. 
—WOOD, v.-c. 

Edwards v. Grand Junction By. and Petre 


(1S47) 16 L. J. Q. 
411 ; 11 Jur. 750. 


Gossett v. Howard 

345 ; 10 Q. B. 

EX. CH. 

Applied, Bradlaugh v. Erskine (1883) 47 L. T. 
618 ; 31 W. R. 365. — field, j. ; vnupplicaUe, 
Dale’s Case (1881) 50 L. J. Q. B. 234, 255 ‘ 

Q. B. D. 370, 416. — Q.B.D. (affirmed, C.A.). 

Gossett v. Howard, applied. 

Dillon r. Balfour (1887) 20 L. R. Ir. 600, 613. 
— EX. l). ; Mayo Presentment, In re [1898] 2 
Ir. li. 719, 750. — Q.B.D, 


Jay v. Topham (1689) 14 East 102, n. ; 12 | 
tit. Tr. 822. — K.B., discussed. 

Stockdale r. Hansard (supra) ; Dillon 
Balfour (1887) 20 L. R. Ir. 600.— EX. D. 

Long Wellesley’s Case, Wellesley v. Beaufort 
(Duke) (1831) 2 Russ. & My. 639.— L.C. , 
Referred to, Reg. v. Castro, Onslow and 
Whalley’s Case (1873) L. R. 9 Q. B. 219 ; 28 
L. T. 222 ; 12 Cox O. C. 371.— Q.B. ; discussed, 
Freston, In re (1883) 52 L. J. Q. B, 545; 11 
Q. B. D. 545 ; 49 L. T. 290 ; 31 W. R. 804.- 
c.A. ; rule applied , Armstrong, In re, Lindsay, 


(Lord) v. Eastern Counties By. (1838) 

1 Railw. Cas. 462, impugned. 

Preston v. Liverpool, Manchester and New- 
castle Ry. (1856) 5 H. L. Cas. 605 ; 25 L. J. Ch. 
421 ; 2 Jur. (3ST.S.) 241 ; 4 W. R. 383.— h.l.(e.). 

[Their lordships (lords crahworth, l.c. 
and brougham), although they held that.it was 
not necessary to pronounce a final opinion on 
the authority of these cases, yet expressed grave 
doubts as to the correctness of the doctrine there 
acted upon by Lord Cottenham, that a contract 
entered into by the projectors of a railway must 
necessarily bind the railway company when 
constituted ; in other words, that the railway 
company, being the successors of the projectors, 
must take existence subject to the burdens con- 
tracted for by those who were the promoters of 
it, and to whom it owed its existence.] 

Edwards v. Grand Junction By. and Petre 
(Lord) v. Eastern Counties. Ry., impugned. 
Stanley v. Chester and Birkenhead By. 
(1838) 3 Myl. & Or. 773 ; 1 Railw. Cas. 
58. — L.C., disapproved. 

Caledonian and Dumbartonshire Junction Ry. 
Helensburgh Harbour (Trustees) (1856) 2 
Macq. H. L. 391 ; 2 Jur. (N.s.) 695 ; 4 W. R. 
671. 

[LORDS cranworth, l.c. and BROUGHAM 
held that the doctrine of the, above eases rested 
on no sound principle and might lead, as in 
Lord Petrels Case he thought it did lead, to great 
injustice. Their lordships, however, thinking the 
present case distinguishable, did not expressly 
decide whether they should still adhere to Lord 
Cottenham’s decisions, or depart from them.] 

Edwards v. Grand Junction By. ; Stanley v. 
Chester and Birkenhead By. and Petre 

• (Lord) v. Eastern Counties By., held 
overruled. 

Shrewsbury (Earl) r. North Staffordshire Ry. 
(1865) 35 L. J. Oh. 156 ; L. R- 1 Eq. 593; 12 
Jur. (sr.s.) 63 ; 18 L. T. 64S ; 14 W. R. 220.— v.-C. 

Edwards v. Grand Junction By., not ap- 
plied. 

CutbiR v. Shropshire Rys. (1891) 7 Times L. R. 
381. — STIRLING, J. 
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Preston v. Liverpool, Manchester and 
Newcastle Ey. (1856) 5 H. L. Gas. 605 ; 
25 L. J. Ch. 121 ; 2 Jur. (N.S.) 211 ; 1 
W. II. 388. — H.L. (E.), inapplicable. 
Caledonian, &c., By. v. Helensburgh Harbour 
Trustees (1856) 2 Macq. II. L. 391 ; 2 Jur. (n.S.) 
695 ; 1 W. E. 671. — H.L. (so.). 

Preston v. Liverpool, &c., By., and Cale- 
donian, &e., By. v. Helensburgh Harbour 
Trustees, applied. 

Shrewsbury (Earl) r. North Staffordshire Ey. 
(1865) 35 L. J. Ch. 156 ; L. E. 1 Eq. 593 ; 12 
Jur. (N.S.) 63 ; 13 L. T. 618 ; 11 W. E. 220.— V.-c. 

Preston v. Liverpool, &c., By., and Shrews- 
bury (Earl) y. N. Staffordshire By., 

co nalda red. 

Taylor r. Chichester. &c., Ey. (1867) 36 L. J. 
Ex. 201 ; L. E. 2 Ex. 356 ; 16 L. T. 703.— EX. CH. 
( reversed , H.L.). 

Preston v. Liverpool, &c., By. ; Caledonian, 
&c., Ey. v. Helensburgh Harbour Trustees ; 
and Shrewsbury (Earl) v. N. Staffordshire 
By., applied. 

Mann r. Edinburgh Northern Tramways Co. 
(1892) 62 L. J. P. C. 71; [1893] A. C. 69; 
68 L. T. 96 ; 57 J. P. 215.— H.L. (SC.). 

Stockton and Hartlepool By. v. Leeds and 
Thirsk Ey. (1818) 2 Ph. 666 ; 5 Eailw. 
Cas. 695 ; 12 Jur. 735. — L.C., distinguished. 
Lancaster and Carlisle Ey. v. L. & N. W. Ey. 
(1856) 25 L. J. Ch. 223 ; 2 K. & J. 293 ; 1 W. E. 
220.— WOOD, V.-C. 

Att.-Gen. v. Manchester and Leeds Ey. 
(183S-9) 1 Eailw. Cas. 136. — v.-c. and 
L.c. ; and Lancaster and Carlisle By. v 
L. & N. W. Ey., considered . 

Steele v. North Metropolitan Ey. (1867) 36 
L. J. Ch. 540 ; L. E. 2 Ch. 237 ; 16 L. T. 192 ; 
15 W. E. 597.— L.C. 

Att.-Gren. v. Manchester and Leeds Ey. and 
Lancaster and Carlisle By. v. L. & N. W. 
By., followed. 

Hartridge, Ex parte, L. C. k D. Ey., In re 
(1869) L. E. 5 Ch. 671 ; 20 L. T. 718 ; 17 W. E. 
916.— L.Jjr. 

Lancaster and Carlisle Ey. v. L. & N. W. 
Ey., explained- and a p plied. 

Winsford Local Board?. Cheshire Lines (1890) 
59 L. J. Q. B. 372 ; 21 Q. B. D. 156 ; 62 L. T. 
268 ; 38 W. E. 511.— EY. AND CAN. COMM. 

Mallet v. Hanly, 56 L. T. 193.— DENMAN 
and HAWKINS, JJ. ; reversed, (1886) 56 L. J. Q. B. 
136 ; IS Q. B. D.303 ; 57 L. T. 913 ; 35 W. E. 
201 ; 51 J. P. 692.— C.A. 

Swansea Canal Navigation Co. v. G. W. Ey. 
(1868) 37 L. J. Ch. 238 ; L. E. 5 Eq. 411 ; 
i8 L. T. 78 ; 16 W. B. 1031.— V.-C., ob- 
served upon. 

Mallet v. Hanly (18S6) 56 L. J. Q. B. 136 ; 
18 Q. B. D. 303 ; 57 L. T. 913 ; 35 W. E. 201 ; 
51 J. P. 692.— C.A. 

Pudsey Coal Gas Co. v. Bradford Corpora- 
tion (1873) 12 L. J. Ch. 293 ; L. E. 15 
Eq. 167 ; 28 L. T. 11 ; 21 W. E. 286.— 
,v.-c., applied. 

Preston Corporation r. Fullwood Local Board 
(1885) 53 L. T. 718 ; 31 W. E. 196 ; 50 J. P. 
228.— NOETH, J. 


G. N. Ey., Ex parte (1870) L 0 E. 9 Eq. 

271. — M.E., not foliotoed. 
vSouthwold Ey., In re (1870) 13 L. J. Ch. 800 : 
1 Ch. L>. 697 ; 21 W. E. 293 ; 31 L. T. 56.— 
HALL, V.-C. 

West Eiding and Lancashire Eys. Under- 
taking, In re (1876) 31 L. T. 168 ; 21 
W. E. 357. — v.-C., reconsidered and not 
sustained. 

Bolton Junction Ey. Co., Ex parte (1876) 21 
W. E. 151. 

bacon, V.-C. intimated that his attention had 
been called to the various Acts of Parliament 
and Orders which had reference to the question, 
and that he found that the brokerage or invest- 
ments by the Court does not .go to the Paymaster- 
General’s broker, who is paid a fixed salary, but 
into the Consolidated Fund. Under these cir- 
cumstances he could not make the order asked 
for, nor could his own order in In re The West 
Riding and Lancashire Railways Underta king b e 
sustained. 

Carden v. General Cemetery Co. (1839) 8 
L. J. C. P. 163 ; 5 Bing. (N.c.) 253 ; 7 Scott 
97 : 7 D. P. C. 275.— C.P. 

Applied , Campion v. King (1811) 6 Jur. 35. — 
Q.B. ; discussed and not applied (1862) 31 L. J. 
C. P. 217 ; 11 C. B. (n.S.) 711.— c.p. ; adopted , 
Scott v. Ebury (1867) 36 L. J. C. P. 161 ; L. E. 2 
C. P. 255. — c.p. ; and Lee t\ Bude and Torrington 
Ey. (1871) 10 L. J. C. P. 285 ; L. E. 6 C. P. 576. 
— C.P. ; discussed and applied, Kensington Station 
Act, In re (1875). — V.-C. (infra); distinguished , 
Skegness, &c., Tramways Co., In re (1888). — C.A. 
(infra'). 

Wyatt v. Metropolitan Board of Works 
(1862) 31 L. J. C. P. 217 ; 11 C. B. (n.S.) 
711.— C.P. 

Applied , Edinburgh Northern Tramways r. 
Mann (1896) 23 Eettie 1056, 1065. — CT. OP SESS. ; 
and Muir v. Forman’s Trustees (1903) 5 Fraser 
516, 577. — CT. OF SESS. - 

And see “ Company” (supra, vol.- i., col. 599). 

Kensington Station Act, In re (1875) L. E. 20 
Eq. 197 ; 32 L. T. 183 ; 23 W. E. 463.— V.-C. 
Considered and applied, Birmingham, &c., 
Ey., In re (1885) 51 L. J. Ch. 580 ; 28 Ch. D. 
652 ; 52 L. T. 729 ; 33 W. E. 517.— CHITTY, J. ; 
considered and not applied, Skegness, &c., Tram- 
ways Co., In re (1888) 58 L. J. Ch. 737 ; 41 Ch. D. 
215 ; 60 L. T. 106 ; 87 W. E. 225.— C.A. 

Skegness Tramways Co., In re, Hanly, Ex 
parte (1889) 58 L. J. Ch. 737 ; 11 Ch. D. 
215 ; 60 L. T. 106 ; 37 W. E. 225 ; 1 Meg. 
127.— C.A. 

Followed , Manchester, Middleton and District 
Tramways Co., In re (1893) 62 L. J. Ch. 752 ; 
[1893] 2 Ch. 638 ; 3 E. 533 ; 68 L. T. 820 ; 41 
W. E. 631. — kekewich, J. ; applied , Edinburgh 
Northern Tramways Co. v. Mann (1896) 23 
Eettie 1056, 1065. — CT. of SESS. ; distinguished , 
Muir 'V. Forman’s Trustees (1903) 5 Fraser 546, 
577— CT. OF SESS. 

And sec “ Company ” (supra, vol. i., col. 599). 

Guest v. Poole and Bournemouth By. (1870) 

39 L. J. C. P. 329 ; L. E. 5 C. P. 553 ; 22 
L. T. 589 ; 18 W. B. 836. — C.P., approved. 

G. W. Ey. t. Swindon, &c., Ey. (1884) 53 L. J. 
Ch. 1075 ; 9 App. Cas. 787, 807 ; 51 L. T. 798 ; 82 
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W. E. 957. — H.L. (e.) ; Uxbridge and Rickmans- 
worth Ry., In re (1890) 59 L. J. Ch. 409 ; 43 Ch. D. 
536 ; 62* L. T. 35:7 ; 38 W. B. 644.— C.A. 

Bradford Tramways Co., In re, 2 Ch. D. 373 : 
34 L. *T. 478 ; 24 W. R. 815.— v.-C. ; reversed, 
(1S76) 46 L. J. Ch. 89 ; 4 Ch. D. 18 ; 35 L. T. 
827 ; 25 W. R. 88.— C.A. 

Bradford Tramways Co., In re, dicta applied. 

Lowestoft, Yarmouth and Southwold Tram- 
ways Co., In re (1877) 46 L. J. Ch. 393 ; 6 
Ch. D. 484 ; 36 L. T. 578 ; 25 W. R. 525.— 
JESSEL, M.R. 

Bradford Tramways Co., In re, and Lowes- 
toft, Yarmouth and Southwold Tramways 
Co., In re, followed. 

Birmingham and Lichfield Junction By., In re 
(1885) 54 L. J. Ch. 580 ; 28 Ch. D. 652 ; 52L.T. 
790^,, gaw E. 517. 

CHiT'iTsj. — It was argued . . . that that de- 
cision [Lowedaft, $c. Co.] turned on the fact that 
the parliamentary agent there was also a pro- 
moter, but the Master of the Bolls did not refer to 
that circumstance in his judgment, and the fact 
mentioned in the report that a member of his 
firm was one of the promoters would not have 
been sufficient of itself to make him a promoter. 

. . . The decision of Malins, V.-C., in Kensington 
Station Act, In re (supra"), in which he allowed 
the parliamentary agent’s claim, turned upon 
sect. 5 of the Abandonment of Eailways Act,lS69, 
and the question whether he was a promoter. 

Lowestoft, Yarmouth and Southwold Tram- 
ways Co., In re, Referred to. 

Colchester Tramways Co., In re (1S92) 62 
L. J. Ch. 243 ; [3893] 1 Ch. 309 ; 3 R. 108 ; 67 
L. T. 846 ; 41 W. E. 1 69.— north, J. 

Bradford Tramways Co., In re, and Lowes- 
toft, Yarmouth and Southwold Tramways 
Co., observed upon. 

Bradford and District Tramways Co., Ex parte 
(1893) 62 L. J. Ch. 668 ; [1893] 3 Ch. 463 ; 3 E. 
640 ; 69 L. T. 131.— Stirling, j. 

Bradford Tramways Co., In re, and 
Lowestoft, Yarmouth, and Southwold 
Tramways Co., In re, not applied. 

Muir r. Forman's Trustees (1903) 5 Eraser, 
546, 56S. — CT. OF SESS. 

Potteries, Shrewsbury and North Wales By., 
In re (I8S3) 53 L. J. Ch. 556 ; 25 Ch. D. 
251 ; 50 L. T. 104 ; 32 W. E. 300.— C.A., 
considered. 

Eutliin Ey., In rc, Hughes’ Trustee, Ex parte 
(1886) 56 L. J. Oh. 30 ; 32 Ch. D. 438 ; 55 L. T. 
237 ; 34 W. R. 581.— C.A. COTTON and lindley, 
L.JJ. ; LOPES, L.J. dissenting. 

Harris v. Mountjoy (Lord) (1586 — 7) 2 Leon. 
173. — O.P., commented on. 

Newcastle (Duke), In re, Morris, Ex parte 
(1869) L. R. 5 Ch. 172 ; 21 L. T. 380 ; 18 W. E. 
79.— L.J. 

Wiltes Peerage Case (1869) L. E. 4 H. L. 
126,— H.L. (E.), applied. 

Buckhurst Peerage Case (1876) 2 App. Cas. 1, 
21.— H.L. (e.). 


PARTITION. 

Abel v. Heathcote (1703) i Bio. C. C. 278 ; 2 
Yes. 98 ; 2 E. R. 171. — L.C., observed on. 

M 4 Queen r. Farquhar (1805) 11 Yes. 467 ; 8 
E. E. 212— ELDON, L.C. 

Abel v. Heathcote andM 4 Queen v. Farquhar, 

commented on. 

Att.-Gren. v. Hamilton (1816) 1 A Ladd. 214 ; 16 
E. E. 208.— PLUMEK, V.-C. ; Doe d. Knight r. 
Spencer (1848) 2 Ex. 752. — EX. 

Abel v. Heathcote, referred to. 

M 4 Queen v. Farquhar and Att.-Gen. v. 
Hamilton, applied. 

Brassey r. Chalmers (1852) 16 Boav. 223. — 
M.R. ; qlHrmed, (1853) 4 De 44. M. & C4. 528. — L.JJ. 

M ‘Queen v. Farquhar, referred to. 

Domville v. Lamb (1853) 1 W. R. 240.— 
WOOD, V.-C. 

Abel v. Heathcote ; M’Queen v. Farquhar ; 
Att.-Gen. v. Hamilton ; and Doe d. Knight 
v. Spencer (supra), discussed.. 

Bradshaw i\ Fane (1856) 25 L. J. Ch. 413 ; 3 
Drew. 534 ; 2 Jur. (N.s.) 247 ; 4 W. E. 422.— 

IvINDERSLEY, V.-C. 

Abel v. Heathcote, followed. 

M ‘Queen v. Farquhar; Att.-Gen. v. Hamil- 
ton; Doe v. Spencer; and Bradshaw v. 
Fane, diseussed. 

Sheppard’s Touchstone, p. 292, dictum that 
“joint tenants, tenants in common, and 
coparceners, cannot exchange the lands 
they do so hold with another before they 
have made partition,” held overruled. 

Frith and Osborne, In re (1876) 45 L. J. Ch. 
780 ; S Ch. D. 618 ; 35 L. T. 146 ; 24 YV. E. 1061. 

jessel, m.r. — Abel v. Heathcote is the first 
case to which I need refer. The best report of it is 
in Brown. . . . Though the Lords Commissioners 
doubted and differed, when the case came before 
Lord Loughborough, he laid down the general 
I proposition that the ordinary power of sale 
and exchange would authorise a partition. 
It was not until M L Qucen v. Farquhar that 
there was any doubt about, that. Lord Eldon 
says : “ . . . 1 doubt, whether the language I 
hear and have read, that a power of exchange is 
well executed by a partition, is authorised by 
anything in that decision. Exchange and parti- 
tion are very different. According to Sheppard’s 
Touchstone and other old books — whether he had 
looked at them I do nob know — the only old 
book referred to in the Touchstone is Perkins — 
‘you cannot exchange, until there has been a 
partition. There is infinite difficulty in saying, 
a partition under the execution of a power by a 
tenant for life with those who have the inherit- 
ance in the other moiety can be called an 
exchange.’ ” If that means anything’, it means 
this, that having legal uses to deal with, the act 
must be good at law if good at all. Exchange is 
different from partition, and you cannot exchange 
until after partition. That is the ground of 
Lord Eldon’s doubt. Of course, after that deci- 
sion, the point was considered and was treated 
by Sir T. Plumcr in Att.-Gen. v. Hamilton as too 
doubtful for a title depending on it to be forced 
on a purchaser. The next case ... is *L>oc v. 
Spencer. . . . The point arose directly, and the 
question was one of common law, whether there is 
any substantial difference, as was put in the 
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Touchstone, between exchange and partition. 
The decision was, that as regards tenants in 
common at all events .... there is no ground 
for the assertion. I may observe that Mr. Pres- 
ton, in his valuable edition of the Touchstone, 
puts in brackets, after the dictum, ‘‘Where is 
the objection to such an exchange of an undivided 
moiety ? ” He could not find any objection. 
But whatever tlic authority that the Touchstone, 
standing alone, might be of as a recognised text 
book, it is overruled by Doe v. Spencer. . . . 
That is an express decision (of course I must 
not go further than the decision), that a power 
of exchange, where an undivided moiety is 
settled, does enable you to make a partition by 
exchanging with the owner of the other un- 
divided moiety. The only other case which 
I need cite is Bradshaw v. Fane. The ques- 
tion there arose on title. . . . Kindersley, V.-C. 
. . . winds up, by stating his opinion really 
to be in favour of the power of exchange, 
including power to partition ; but he says that 
it is so doubtful upon the authorities that he 
would not decide the abstract proposition in order 
to force the title upon an uu willing purchaser. 
He did decide the case upon another point, 
namely, the wording of the power, and on that 
he decided that the title was good. That is the 
state of the authorities. Lord St. Leonards says 
that the point wants a decision to make it quite 
clear, and I am willing to give that decision (sup- 
posing the doubt is not already taken away by 
the decision of the Court of Exchequer, followed 
by Kindersley, V.-C.). I hold that the passage 
in the Touchstone is not good law, and that there 
can be such an exchange. And if you can have 
such an exchange, why cannot there bo an ex- 
change of an undivided moiety in Whiteacre for 
another undivided moiety in Blackacre? I 
decide that there can be such an exchange. 
There is a conflict between what the judges said 
in Doe v. Spencer, and what the V.-C. intimated 
his opinion to be in Bradshaw v. Fane. It is 
not necessary for mo to decide that question. If 
I had to decide it, L should feel inclined to follow 
the decision of ihe V.-C. : for if it can be done as 
between two. I do not see why it cannot be done 
as between three. — pp, 782 — 785. 

Brassey v. Chalmers (supra, col. 2014), 
discussed. 

Bradshaw r. Fane (supra, col. 2014). 

Brassey v. Chalmers, applied. 

Levitt r. Kearney (1883) 11 L, R. Ir. 225. 
— CHATTEUTON, v.-C. ; varied , C.A. See 
“ EX HOC TO It AND ADMINISTRATOR” (vol. i., 
col. 1104). 

Bolton v. Bolton (1868) L. R. 7 Eq. 208, n. ; 19 
L. T. 208. — L.j.7. : and Slade v. Barlow 
(1 869) 38 L. J. Oh. 369; L. R. 7 Eq. 
296 ; 20 L. T. 10 ; 17 W. R. 366.— V.-C., 
observed, on. 

Gifford v. Williams (18G9) 38 L. J. Ch. 597, 
601 ; L. R. 8 Eq. 494 ; 21 L. T. 575 ; 18 W. R. 56. 
— STUAltT, V.-C. 

Bolton v. Bolton and Slade v. Barlow, applied. 

Ward r. Ward (i860) 21 L. T. 699 ; 18 W. R. 
87. — M A LINK, V.-C. 

Giffard v. Williams, reversed. 

Slade v. Barlow, order followed. 

Gifford v. Williams (1870) 39 L. J. Ch. 735 ; 


L. R. 5 Ch. 546 ; 21 L. T. 575 ; 18 W. R. 776.— 
L.c. and L.J. 

Cartwright v. Pultney (or Pulteney) (1 742) 
2 Atk. 380. — L.C., referred to. 

Parker v. Gerard (1754) Ambl. 236. — M.R. 

Cartwright v. Pultney and Wills v. Slade. 

(1801) 6 Ves. 498. — L.C.. referred to. 

Baring i\ Nash (1813) 1 V. & B. 551. — v.-c. 

Baring v. Nash, Parker v. Gerard and 
Cartwright v. Pultney, referred to. 

Gifford r. Williams, (1869) L. R. 8 Eq. 494 
(supra, col. 2015). 

Parker v. Gerard; Warner v. Baines (1750) 
Ambl. 589. — L.c. ; Baring v. Nash; and 
Griffies v. Griffi.es (1S03) 8 L. T. 758 ; 
11 W. R. 943.— KINDERSLEY, V.-C., 
applied. 

Mayfair Property Co. r. Johnston (1894) 63 
L. J. Ch. 399 ; [1894] 1 Ch. 508, 513 ; 8j RJ&n 
70 L. T. 485. — NORTH, J. r ' 

Griffies v. Griffies, discussed. 

Jones, In re, Farrington r. Forrester (1893) 62 
L. J. Ch. 906 ; [1803] 2 Ch. 401, 477 : 3 R. 498 ; 
69 L. T. 45. — NORTH, J. 

Teall v. Watts (1871) 40 L. J. Ch. 176; 
L. R. 11 Eq. 213 ; 23 L. T. S84 ; 19 W.R. 
317, — M.R., followed. 

Aston v. Meredith (1870) 40 L. J. Ch. 241 ; 
L. R. 11 Eq. 601 ; 24 L. T. 128.— BACON, 
V.-c.. not followed. 

Holland r. Holland* (1 872) 41 L. J. Ch. 220; 
L. R. 13 Eq. 406 ; 26 L. T. 17 ; 20 W. E. 290.— 
W1CKENS, V.-C. 

Standering v. Hall* (1879) 48 L. J. Ch. 
382; 11 Ch. D. 652; 27 W. R. 749.— 
JESSEL, M.R followed. 

Robins’s Estate, In re (1879) 27 W. R. 706.— 

HALL, V.-C. 

Pares, In re, Lillingston v. Pares (1879) 12 
Ch. D. 333 ; 41 L. T. 574 ;. 28 W. R. 193.— 
C.A., applied. 

Att.-Gen. v. Ailesbury (Marquess) (1S85) 54 
L. J. Q. B. 324 ; 14 Q. B. D. 895, 901 ; 52 L. T. 
809; 33 W. R. 731. — Q.b.d. ; reversed, C.A., but- 
restored. h.l. See “ Lunatic ” (supra, col. 1679). 

Pares, In re, order followed. 

Caswell r. Sheen (1893) 69 L. T. 854.— 
NORTH, J. 

Platt v. Platt (18S0) 28 W. R. 533.— 
MALINS, V.-C., not followed. 

Rimiugton c. Hartley (1880) 14 Ch. D. 630: 
43 L. T. 15 ; 29 W. R. 42. 

jessel, M.R. — If sect. 6 of the Partition Act, 
3876, is to be read reddendo singula singulis, as 
stated by the learned V.-C. in Platt v. Platt, 
then the words “person of unsound mind” do 
not include, as they ought to do, a person of 
unsound mind not so found, for the request is to 
be made only by the “committee in lunacy*” 
Now, how does a person under disability sue, or 
how is he sued ? By his next friend or guardian 
ad litem. If he is an infant, who is the “ person 
authorised to act” on his behalf? It must be 
the person who is authorised to act on his behalf 
in the action, that is, his next friend or guardian 
ad litem. The request must be made by a person 
before the Court in the action ; but, according 
to the V.-C.’s view, it may be made by a person 
who is not before the Court. Take the case of 
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an infant having a living father. He can have 
no guardian to act on his behalf in an action but 
a guardian ad Vitem. But in this case, in nine- 
tenths of the actions under the Partition Acts, 
if, as the Y.-C. says, the word “ guardian 55 in the 
section means only a testamentary guardian, or 
a guardian appointed by the Court, then the 
father, who is the guardian by law, is omitted 
altogether. What does the word ‘•guardian,” 
standing alone, generally mean ? j suppose 
guardian of the person. An infant may have 
several guardians : he may have a guardian of 
the person, or a guardian in socage, or in gavel- 
kind, or, if he has a copyhold estate, a guardian 
according to the custom of the manor. But I 
suppose “guardian” of an infant means guar- 
dian of the person. ... In my opinion, the sec- 
tion means that the request is to be made by the 
person authorised in the action to act on behalf 
of the person under disability, that is, the next 
friend or guardian ad litem. That makes the 
sectTuTi complete. — p. 631. 

Rimington v. Hartley (sn-pni), referred to. 

Crookes v. Whitworth (1878) 10 Ch. D. 289 ; 
.39 L. T. 348 ; 27 W. B. 149 ; and Shaw, 
In re, Topham v. Burgoyne (1879) 49 L. J. 
Ch. 213 ; 41 L. T. 670. — Y.-C., not followed. 

Wallace v. Greenwood (1880) DO L. J. Ch. 
289 ; 16 Ch. D. 362 ; 43 L. T. 720. 

jessel, M.R. — I must say I should not have 
found any difficulty in this case, had it not been 
for two decisions of Bacon, Y.-C. Those deci- 
sions do not appear to me«to be quite consistent, 
and with great respect I do not think they are 
right. In Crookes v. Whitworth the Y.-C. 
decided that in a partition action a request for 
sale by a married wonran might be made by her 
counsel authorised to act on her behalf— that is, 
without her separate examination. In Shaw , 
In re , he held that in a similar action, a mar- 
ried woman’s election to take her share (though 
under 200Z.) of the proceeds of sale of real 
estate, as personalty could only be taken by her 
separate examination. — p. 290. 

Wallace v. Greenwood, dictum approved. 

Hyett <7. Mckiu (1884) 53 L. J. Ch. 241 ; 25 
Ch. D. 735, 741 ; 50 L. T. 54 ; 32 W. R. 513. 

KAY, J. — In Wallace v. Greenwood the late 
M. B. said : “Where the Court has power to sell 
an infant’s real estate, and orders it to be sold, 
the order operates as a conversion, and the estate 
then becomes personalty.” I respectfully say 
that I agree with that dictum. — p. 245. I 

And sec Beamish’s Estate, In re (1891) 27 
L. R. Ir. 32(5. — monroe, j. ; Henry’s Estate, 
In re (1893) 31 L. R. Ir. 158, 166.— MONROE, .T. ; | 
and Hall’s Estate, In re (1893) 31 L. R. Ir. 
416.— MONROE, J. ; and “ CONVERSION AND RE- 
CONVERSION ” (vol. i., col. 677). 

Wallace v. Greenwood, discussed. 

Haward (or Howard) v. Jalland (1891) 26 
L. J. N. C. 187 ; W. N. (1891) 210.— 
KEKEWICH, J., examined and approved. 

Norton, In re, Norton v. Norton (1899) 69 L. J. 
Ch. 31 ; [1900] 1 Ch. 101 ; 81 L. T. 724 ; 48 
W. R. 140. 

byrne, J. — Two questions were argued before 
me, the broader one being whether or not a sale 
ordered by the Court under the provisions of the 
Partition Acts of 1868 and 1876, upon a request 
for sale made on the part of an infant by his 


next friend, effects an out-and-out conversion of 
his real estate, or whether, in the event of his 
death under the age of twenty-one. there is an 
equity for reconversion oil the part of his heir. 
It is clear that but for sect. 6 of the Act of 1876 
such an equity would exist (see Foxier v. Foster 
(1875) 45 L. J. Ch. 301 ; 1 Ch. D. 588 ; 24 W. R. 
185), and I doubt whether Sir G. Jessel in Wallace 
v. Greenwood meant to maintain that such an 
equity for reconversion on the part of the heir 
would be lost simply by reason of the sale having 
been made at the request of the infant. For a 
sale, upon request being made, takes place under a 
special statute, and is subject to statutory inci- 
dents, among which is included a provision for 
reinvestment of the proceeds of sale in real estate, 
until such time as the infant, being of full age, 
could ask for payment as to a person absolutely 
entitled. Haward x. Jutland was also referred 
to, and I have been furnished with office copies 
of the judgment and orders made in that case. 
[His lordship discussed them and continued.] 
This case appears to me to be an authority for 
saying that where an infant by next friend is one 
of several plaintiffs by counsel requesting a sale, 
and a sale is ordered upon such request, the pro- 
ceeds of the infant’s share ought to be earmarked 
as real estate. In the present case, however, it does 
not appear to me to be necessary to decide whether 
Haward v. Jalland is reconcilable with some of 
the observations in Wallaces. Greenwood. — p. 34. 

Ferguson v. Benyon (1886) 17 L. R. Ir. 212. 
— CHATTERTON, V.-O., referred to. 

Beamish’s Estate, In re (1891) 27 L. R. Ir. 
326. 330.— MONROE, J. : Henry’s Estate, In re 
(1893) 31 L. B. Ir. 158, 167.— MONROE, J. ; Hall’s 
Estate, In re Qjosf). 

Beamish’s Estate, In re, and Henry’s 
Estate, In re, explained and- applied. 

Hall’s Estate, In re (1893) 31 L. R. Ir. 416, 427. 

— MONROE, J. 

Dracup, In re, Field v. Dracup (1893) 63 
L. J. Ch. 238 ; [1894] 1 Ch. 59 ; 8 R. 98 ; 
69 L. T. 858 ; 42 W. R. 204.— NORTH, J., 
followed. 

Goodenough, In re, Marland v. Williams (1895) 
G5 L. J. Ch. 71 : [1895] 2 Ch. 537 ; 13 R. 454 ; 
73 L. T. 152 ; 44. W. R. 44.— KEKEWICH, J. 

[This case is not referred to in the L. R.] 

Pennington v. Dalbiac (1870) 18 W. R. 684. 
— M ALINS, V.-C., not followed. 

Yen-all v. Cathcart (1879) 27 W. R. 645.— 

HALL, V.-C. 

Pitt V. White (1887) 56 L. T. 650.— KAY, J., 
followed. 

Stedman, In re, Coombe v. Vincent (1888) 58 
L. T. 709.— KAY, J. 

Stedman, In re, distinguished. 

Hawkins v. Herbert (1889) 60 L. T. 142. — 

CHITTY, J. 

Stedman, In re, explained. 

Hawkins v. Herbert, followed. 

Wood v. Gregory (1889) 59 L. J. Ch. 232 ; 43 
Ch. D. 82 ; 62 L. T. 179 ; 38 W. R. 226. 

north, J. — I cannot accept Stedman , In re , 
as an authority that, in all partition actons, the 
title to the property is to be proved in Court, 
instead of directing an inquiry in chambers. 
This may be a very proper course to adopt in 
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simple cases, and especially when the value of 
the property is but small : and I have myself 
followed that course. — p. 232. 

[Hawkins v. Herbert is only referred to in 
the Law Times Reports.] 

Willis v. Willis (1889) 38 W. R. 7.— 

CHITTY, J., followed . 

Crook r. Crook, W. N. (1S90) 2G. — CHITTY, J. 

Pemberton v. Barnes (1871) 40 L. J. Oh. 

675 ; L. E. 6 Oh. 685 ; 25 L. T. 577 ; 19 

W. R. 988. — HATHERLEY, L.C. ; rerersinq 

M ALINS, V.-C. 

Dictum dissented from, Dr ink water v. Ratcliffe 
(1875) 44 L. J. Ch. (505 ; L. R. 20 Eq. 528 ; 33 j 
L. T. 417 ; 24 W. R. 25.— JESSEL, M.R. ; applied, 
Saxton v. Bartley (1879) 48 L. J. Ch. 519 ; 27 
W. R. 615. — BACON, v.-c. ; not followed, Pitt r. 
Jones (1880) 5 App. Cas. 651 (see post} ; referred 
to, Whitwell’s Estate, In re (post, col. 2020). 

Williams v. Games (1875) 44 L. J. Ch. 245 ; 

L. R. 10 Ch. 204 ; 32 L. T. 414 ; 23 W. R. 

779.— L.JJ., applied. 

Drinkwater r. Ratcliffe (supra) ; Houghton v. 
Gibson (1877) 46 L. J. Ch. 3G6 ; 36 L. T. 93 ; 25 
W. R. 269. — BACON, V.-C. 

Drinkwater v. Ratcliffe, referred to. 

Rowe a. Gray (187G) 46 L. J. Ch. 279; 5 
Ch. D. 2G3 ; 25 W. R. 250. — HALL, v.-C. 

Williams v. Games ; and Drinkwater v. 

Ratcliffe, followed. 

Pitt r. Jones (1880) 5 App. Cas. 651 ; 49 L. J. 
Ch. 795 ; 43 L. T. 385 ; 29 W. R. 38.— H.L. (e.); 
a /fir mint/ S. C. nom. Gilbert •*?. Smith (1879) 48 
L. J. Oh. 352 ; 11 Ch. D. 7S ; 40 L. T. 635 ; 27 
W. R. 719. — C.A., which reversed (1878) 8 
Ch. D. 548 ; 38 L. T. 706 ; 26 W. R. 905.— 
M ALINS, V.-C. 

lord BLACKBURN. — I see that in this case 
Mali ns, V.-C. says he still thinks the view he took 
[in Pemberton v. Barnes, supra] of the construc- 
tion of that section [Partition Act, 1868, s. 4], 
preferable to that put upon it by the L.C. I 
cannot agree with him ; but the L. C. (Lord 
Hatherley) did express an opinion that the 
5th section was applicable to proceedings under 
the 3rd and 4th sections, and was intended to 
give the Court a discretionary power to prevent a 
sale under these sections if the opposing party 
was willing to bind himself to take the appli- 
cant’s share at a valuation ; and this is contrary 
to the opinion I have just expressed. I think if 
this had been intended it would have been 
properly expressed in^ the form of a proviso on 
the 3rd and 4th sections, and not by a fresh 
substantive enactment ; and it would have been 
properly expressed by saying that the Court 
shall not direct a sale if the other parties under- 
take, &c., and not by saying that the Court may 
direct a sale, unless, &c. But I cannot think it 
was intended; a sale by valuation is a very 
different tiling from an open sale, and I do not 
see why a party should be forced to sell his 
property at a valuation ; and I think that the 
words used here give him an option to accept 
such a valuation, if offered to him, but do not 
compel him to do so. — p. GG0. 

lord watson to the same effect. 

lorlphatherley dissented. 

Williams v. Games, not applied. 

Richardson v. Feary (post, col. 2020). 


Drinkwater v. Ratcliffe (supra), referred to. 

Whitwell’s Estate, In re (1887) 19 L. R. Ir. 
45. — MONROE, J. ; Richardson r. t’eary (posf). 

Gilbert v. Smith (supra), referred to. 

Evans r. Evans (1883) 52 L. J. Ch. 304 ; 48 
L. T. 5G7 ; 31 W. R. 495. — KAY, J. ; Dyer, In re, 
Dyer r. 1’aynter (1S85) 54 L. J. Ch. 1X33 ; 53 
L. T. 744 ; 33 W. R. 806.— C.A. 

Pitt v. Jones (supra), discussed. 

Richardson r, Feary (1888) 57 L. J. Ch. 1049 ; 
39 Ch. D. 45 ; 59 L. T. 165 ; 36 W. R. 807.— 
NORTH, j. 

Pitt v. Jones, applied. 

The Hereward [1895] P. 284 ; 64 L. J. Adm. 
87 ; 11 R. 798 ; 72 L. T. 903 ; 44 W. R. 2SS ; S 
Asp. M. C. 22. 

bruce, J. — In order to guide me in the exer- 
cise of my discretion, I have tried to find some 
analogy in other branches of the law. J^v**'=* 
mean to say that the case of the sale of real 
property is in all respects similar to the case of 
the sale of ships ; but there is some analogy. 
In Pitt v. Jones a sale of real property was 
directed by the C. A. and sanctioned by the 
H. L., on the ground that it was for the general 
interest, on the application of only three-six- 
teenths of the own ex's. — p. 286. 

Pitt v. Jones, referred to. 

Morant r. Godden (1902) IS T. L. R. 421.— 
K.B.D. 

Wilkinson v. Joberns (1873) 42 L. J. Ch. 
663 ; L. R. 16 Eq. 14 ; 28 L. T. 724 ; 21 
W. R. 644.— SELBORNE, L.C. (for M.R.), 
referred to. 9 

Rowe ip. Grav (1876) 46 L. J. Ch. 279; 5 
Ch. D. 263 ; 24 W. R. 250.— HALL, V.-C. ; Whit- 
well’s Estate, In re (post) : Belcher r. Williams 
(1890) 45 Ch. D. 510, 514 ; 63 L. T. 673 ; 39 
W. R. 266. — NORTH, J. 

Rowe v. Gray (supra), referred to. 

Whitwell’s Estate, Xu re (1887) 19 L. R. Ir. 45. 

—MONROE, J. 

Hardiman, In re, Pragnell v. Batten (1880) 
50 L. J. Ch. 272 ; 16 Cli. D. 360 ; 43 
L. T. 749 ; 29 W. R. 495.— JESSEL, M.R., 
form of order adopted. 

Waite v. Bingley (1882) 51 L. J. Ch. 651 ; 21 
Ch. D. 674, 6S3 ; 30 W. R. 69S.— HALL, V.-C. 

[The M.R. in Hardiman, In re, considered 
that the prefatory opinion in Seton on Decrees 
(4th cd. p. 1005), Form 3, was wrong, and " 
directed it to be omitted from the minutes of 
order.] 

Wheeler v. Horne (1740) Willes 208. — C.P. ; 
and Sturton v. Richardson (1844) 13 L. J. 
Ex. 281 ; 13 M. & W. 17 ; 2 D. & L. 
182 ; 8 Jur. 476. — EX., referred to. 

Henderson r. Eason (1851) 21 L. J. Q. B. 82 ; 
17 Q. B. 701, 718 ; 16 Jur. 518.— EX. CH. 

Henderson v. Eason, referred' to. 

Hill r. Hickin (1897) 66 L. J. Ch. 717 ; [1897] 

2 Ch. 579 ; 77 L. T. 127 ; 46 W. R. 137.— 
STIRLING, J. 

Turner v. Morgan (1803) 8 Ves. 143. — L.C., 

applied. 

Ames r. Comyns (1807) 17 L. T. 163 ; 16 W. R. 
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74. — STUART, v.-c. ; Mayfair Property Co. r. 
Johnston [1S9-^] 1 Ch. 508, 514 (supra, col. 2016). 

Turner v. Morgan, referred to. 

Hill v. Hickin (post, col. 2022). 

Swan y. Swan (1820) 8 Price 518 : 22 R. 14. 
770 . — tjx. ; and Hamilton v. Denny (1809) 
1 Ball & B. 199; 12 11. 14. 14.— L.C., 
commented' on-. 

Leslie, In re. Leslie r. French (1883) 23 Ch. D. 
552 ; 52 L. J. Ch. 702 ; 48 L. T. 504 ; 31 W. R. 501 . 

FRY, l.j. (adopted by PEARSON, J.). — In Swan 
v. S i.o an : the Court of Ex., sitting as a Court of 
equity, refused to grant partition to one co- 
tenant, except upon the terms of liis allowing a 
lien for the expenditure of his co-tenant in per- 
manent improvements. But it appears doubtful 
how far this case has been generally followed ; 
and it does not- appear to me to be consistent 
with the opinion expressed by Lord Rom illy, 
in Tcctsdtde v. Sanderson (post). . . . There 
\_IJitiiit1fhtn v. J)ennt/~\ a lease had been made to 
A. and B. as joint tenants. B. had settled his 
moiety of the property. A. had made a payment 
of the renewal tines, and he was held to be 
entitled to a lien on B.’s settled share. The 
dccisuii was placed upon two grounds. It was 
said to be like the case of payments by a 
mortgagee, and it was said that the payments 
by A. were entitled to the same benefit as if 
they had been payments made by a trustee. It 
is, perhaps, not perfectly easy to sec the strict 
analogy between these two cases and the case 
then before the Court. But, in my view, these 
two authorities are not sufficient to establish any 
such general proposition as that the right to 
contribution creates any lien on the property in 
respect of which the expenditure has been made, 
and they certainly are insufficient to support 
the plaintiff’s case." For in both those cases the 
submission to a lieu was required from the 
plaintiff as a term of other relief which lie 
sought, whilst in the case now before me the 
plaintiff is affirmatively asserting his right. — 
p. 50 L 

Swan v. Swan, followed. 

Gibbs y. Haydon (1S82) 47 L. T. 184; 30 
W. 14. 726.— FRY, J., applied. 

Sinclair r. James (1894) 63 L. J. Ch. 873; 
[1894] 3 Ch. 554 ; 8 It. 637 ; 71 L. T. 483.— 

NORTH, J. 

Swan y. Swan, referred to. 

Hill 'C. Hickin (post, col. 2022). 

Teasdalev. Sanderson (1S43) 33 Beav. 534. 
— M.R., referred to. 

Leslie, In re, Leslie v. French (supni). 

Teasdale v. Sanderson; Leigh v. Dicke- 
son (1884) 54 L. J. Q. B. 18; 15 
Q. B. D. 60 ; 52 L. T. 790 ; 38 W. R. 
538.— C.A. ; Parker v. Trigg, W. JST. 
(1871) 27. — bacon, v.-C.; and Watson 
v. Gass (1 882) 51 L. J. Ch. 480 ; 45 L. T. 
582 ; 30 W. It. 286. — FRY, J., discussed. 

Jones, In re, Farrington r. Forrester (1893) 
62 L. J. Ch. 996 ; [1893] 2 Ch. 461, 477; 3 R. 
498 ; 69 L. T. 45.— NORTH, J. 

Parker r. Trigg and Watson v. Gass, followed. 

Kenrick v. Mountstephen (post, col. 2022). 

Jones, In re, Farrington v. Forrester 

Qmprti), principle, applied. 

Cook’s Mortgage, In re, Lawledge r. Tyndall 


(1S96) 65 L. J. Cli. 654 ; [1896] 1 Ch. 923 ; 74 
L. T. 652 ; 44 W. R. 646.— north:, J. 

Jones, In re, and Cook’s Mortgage, In re, 
Lawledge v. Tyndall, referred to. 

Leigh v. Diekeson (supra}, discussed. 

Heckles v. Heckles, W. N. (1892) 1SS. — 
STIRLING, J.. commented on. 

Hill v. Hickin (1897 s ) 66 L. J. Ch. 717 ; [1897] 
2 Cli. 579 ; 77 L. T. 127 ; 46 W. 14. 137. 

Stirling, J. — The only cases to which I was 
referred in argument are, first of all, Graham. 
y. Cole (unreported), the judgment in whieh^ is 
given in Seton on Judgments and Orders (5th 
ed.), p. 1541, Form 19.' . . . As to that case wc 
know nothing of tlic facts, and I think that the 
order must have been made under special cir- 
cumstances. The other is a decision of my own, 
Heckles v. Heckles. . . . That dealt with the 
case not of a legal mortgage, but of an equitable 
mortgage, and there may be a difference between 
the case of an equitable mortgage and a 
legal mortgage, but upon further considera- 
tion I am not sure that that case is not wrong. 
— p. 718. 

Leigh v, Diekeson, explained. 

Bonner r. Tottenham and Edmonton Per- 
manent Investment Building Society (1898) 68 
L. J. Q. B. 114 ; [1S99] 1 Q. B. 161, 175; 79 
L. T. 611 ; 47 W. 14. 161.— C.A. 

Leigh v. Diekeson ; Jones, In re ; aud 
Cook’s Mortgage, In re, followed. 

Williams v. Williams (1899) 68 L. J. Oh. 
528 ; 81 L. T. 163.— KEKEWICH, .T., form 
approved in, followed. 

Kenrick t\ Mountstephen (1899) 48 W. R. 141. 
— COZENS-HARDY, J. 

[Note. — Williams v. Willi a ms was one of 
several actions for partition of different proper- 
ties in which improvements had been generally 
effected by the defendants or their predecessors 
in title. Kekewich, J., in lieu of the form, of 
inquiry given in Beton on Decrees (5th ed.), 
p. 1565, directed the following account and 
inquiry to be inserted in the judgments in the 
several actions — viz. : “ an account of the moneys, 
if any, expended by the defendant or his prede- 
cessors in title in permanent improvements to 
the said hereditaments since” [the date of the 
party’s title accruing], “and an. inquiry as to 
the extent to which the present value of sueli 
hereditaments liad been increased for such 
expenditure.”] 

Osborn v. Osborn (1868) 37 L. J. Ch. 656 ; 
L. R. 6 Eq. 338 ; 18 L. T. 078— M A LINS, 
V.-C ., followed. 

Miller v. Marriott (1868) L. R. 7 Eq. 1 : 19 
L. T. 304 ; 17 W. R. 41.— romilly, M.R. 

Cannon v. Johnson (1870) 40 L. J. Ch. 46 ; 
L. R. 11 Eq. 90 ; 23 L. T. 583 ; 19 W. JR. 
1 75. — M.R., followed. 

Ball v. Kemp- Welch (1880) 49 L. J. Ch. 528 ; 
14 Ch. D. 512 ; 43 L. T. 116.— jessel, M.R. 

Osborn v. Osborn ; Miller v. Marriott ; 
Cannon v. Johnson; and Ball v. Kexnp- 
Welch, referred to. 

Belcher v. Williams (post, col. 2023). 

Leach v. Westall (1869) 17 W. e R. 313. 
— M A lins, v.-c. ; Simpson v. Ritchie 
(1873) 42 L. J. Ch. 543 ; L. R. 16 Eq. 
103 ; 28 L. T. 548 ; 21 W. 14. 666.- 
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selborne, L.c. (for m.b.) ; and Landell 
v. Baker (1868) L. R. G Eq. 268.— 
ROM illy, M.R.. referred to. 

Jennings v. Foster . W. N. (1884) 200. — 
PEARSON, J., commented on.. 

Belcher r. Williams (1800) 45 Oh. D. 510; 63 
L. T. 673 ; 30 \V. R. 266.— north, J. 

Mildmay v. Qnieke (1877) 46 L. J. Oh. 66 7 : 
6 Ch. D. 553 ; 25 W. K. 778. — JEriSEL, M.R. 
Approved. Belcher r. Williams ( .supra ) ; dis- 
fint/ninked, Henry's Estate, In re (1893) 33 
L. 11. Ir. 15S, 166. — MONROE, J. ; referred to, 
Morgan. In re, Smith r. May (1900) 69 L. J. Ch. 
735 ; [1900] 2 Oh. 474, 47S ; 48 W. R. 670.— 

STIRLING-, J. 

Mildmay v. Quicke (1875) L. R. 20 Eq. 537. 
— JESS EL. M.R., followed. 

►Senior r. Hereford (1876) 4 Ch. D. 494 ; 25 
W. K. 223 .— wood, V.-C. 

Belcher v. Williams ( supra ). 

Applied, Hawkos r. Hawkes (1890) 63 L. T. 
488 .— kkkbwigft, J. ; not followed. Oat ton r. 
Banks (1893) <52 L. J. Ch. (*.00 ; [1S93] 2 Ch. 
22 1, 224 ; 3 R. 413 ; 68 L. T. 245 ; 41 W. E. 429. 
— kekewich, J. ; dissented from , Vase, In re 
(ponf). 

Catton v. Banks, followed. 

Anccll r. Eolfe, W.N. (1896) 9 .— ohitty, J. 

Ancell y. Eolfe and Catton v. Banks, 

followed. 

Vase, In re, Langrish v. Vase (1901) 84 L. T. 
761.— COZE WS-HAllDY, J. 

Young V. Yonng (1870) L. E. 13 Eq. 175, n. 
— MALINS, v.-o., followed. 

France v. France (1871) 41 L. J. Oh. 160; 
L. R. 13 Eq. I 73 ; 25 L. T. 785 ; 20 W. R. 230.— 
WICHENS, V.-C. 

Young v. Young and France v. France, 

form of decree not adopted. 

Davey v. Wictliflbach (1873) L. R. 15 Eq. 
269. — WICKENS, V.-C. 


PARTNERSHIP. 

1. I 1 he Contract of Partnership. 

2. Rights and Obligations of Part- 

ners infer se.. 

3. Rights and Obligations of Part- 

ners and Third Parties. 

4. Partnership Property. 

5. Profits and Losses. 

6. Retirement or Death of Partner. 

7. Dissolution of Partnership. 

8. Actions by and against Partners. 


1. The Contract of Partnership. 

Crawshay v. Maule (1818) 1 Swanst. 495, 
1 WiJs. 181.— l.c. ; and Jefferys v. Smith 
(1820) 1 .lac. Sc W. 298 ; 21 R. R. 175.— 
i.C., dine tinned. 

Fripp v. Chard Ry. (1853) 11 Hare, 241 ; 1 
Eq. R. 503 ; 22 L. J. Ch. 1084 ; 17 Jur. 887 ; 1 
W. R. 477. — wood, v.-C. 


Hulton, In re. Hulton y. Lister, 61 L. T. 467. 

— NORTH, J. ; reversed , (1890) 62 L. T. 200. — 
C.A. COTTON, BINDLEY and LOFdfiS, L.JJ. 

Kay v. Johnston (1850) 21 Beav. 536. — 
M.R., referred to. 

Leslie, In re, Leslie r. French (1883) 52 
L. J. Ch. 762 ; 23 Ch. D. 552 ; 48 L. T. 564 ; 31 
W. R. 561. — FRY, L.J. ; adopted by PEARSON, j. 

Warner v. Smith, 9 Jur. (n.s.) 169 ; 11 W. R. 
203. — v.-C. : reverned , (1863) 32 L. J. Ch. 573 ; 

I De G. J. & S. 337 ; 8 L. T. 221 ; li W. R. 
392. — L.JJ. 

Smith v. Watson (1824) 2 B. & C. 401 ; 3 
D. & R. 751 : 2 L. J. (O.S.) K. B. 53.— 
K.B., not followed. 

Reynolds r. Bowley (1867) 36 L. J. Q. B. 247 : 
L. R. 2 Q. B. 474 ; 16 L. T. 532 ; 15 W. R. 813.— 
ex. cn. (see extract, ante , vol. i., col. 144). 

Smith y. Watson and Reid v. Holliiigsk^S 
(1825) 4 B. & C. 867, 878 ; 7 D. & R. 444. 
— K.B., adopted. 

Alfaro r. De la Torre (1870) 34 L. T. 122 ; 24 
W. R. 510.— JESSEL, M.B. 

Owen v. Body (1836) 5 L. J. K. B. 191 ; 
5 A. & E. 28 ; 2 H. & W. .31 6 N. & M. 

44 8 . — K . B . , dintinif uinh cd. 

Janes r. Whitbread (1851) 20 L. J. C. P. 217 ; 

II C. B. 40(5.— C.P. 

Owen v. Body, observed' upon. 

Coate r. Williams (1852) 21 L. J. Ex. 116; 
7 Ex. 205.— EX. 

Owen v r . Body, explained and not applied. 
Stanton Iron Co.. In ye (1855) 25 L. J. Ch. 
142 ; 21 Beav. 164 ; 2 Jur. (N.S.) 130 ; 4 W. R. 
159.— M.B. 

Owen v. Body, observed, upon. 

Hickman r. Cox (1857) 3 C. B. (n.s.) 523 ; 18 
C. B. 617.— EX. CH. 

Crompton, J. — I, like mv brother Martin, have 
always felt very much puzzled by Owen v. Body. 
— p. 528. 

Owen y. Body, explained and dislinyu inked. 
Mason /•. Briton Medical Life Association (1888) 

4 Times L. R. 755. — C.A. 

Janes v. Whitbread (1851) 20 L. J. C. P. 
217; 11 C. B. 406.— C.P., followed. 

Coate v. Williams (1852) 21 *L. J. Ex. 116; 

7 Ex. 205.— EX. 

Janes v. Whitbread, observed upon. 

Cox (m* Wheat croft) r. Hickman (1860) 9 C. B. 
(N.S.) 47 ; 8 H. L. Cas. 268 ; 30 L. J, C.P. 125 ; 

7 Jur. (N.S.) 105 ; 8 W. R. 754. — H.L. (E.). 

Grace v. Smith (1775) 2 W. Bl. 998. — C.P. 
Followed, Waugh r. Carver (1793) 2 H. Bl. 
235. — C.P. ; dicta not adopted , Hickman r. Cox 
(1857). — EX. CH. (infra, col. 2026) : and Bullen v. 
Sharp (1865).— EX. CH. (infra, col. 2027) ; dicta 
disapproved, Mollwo v. Court of Wards (1872) 
L. R. 4 P. 0. 419, 434.— P.C. (see. extract, infra, 
col. 2026) ; considered and applied, Holme v. 
Hammond (1872) 41 L. J. Ex. 157 ; L. R. 7 Ex. 
218 ; 20 W. R. 747. — EX. ; and see Badeley v. 
Consolidated Bank (1 886) 34 Ch. D. 53(5, 552. — 
STIRLING, J. (reversed in part, C.A., infra, 
col. 2029). 
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Waugh v. Carver (1793) 2 H. Bl. 235, 216, 
adopted. 

Bond v. Pitfard (1838) 7 L. J. Ex. 78 ; 3 
M. & W. 357 ; 1 H. & H. 82 : 2 Jur. 183. — EX. ; 
Stanton Ivon Co., In re (1855) 25 L. J. Ch. 
142; 21 Beav. 1(54 ; 2 .Tur. (n.s.) 130; 4 W. li. 
159. — M.R. : principle applied, Brett v. Beckwith 
(1856) 26 L. J. Ch. 130; 3 Jur. (N.s.) 31; 5 
W. R. 112. — M.R. ; distinguished, Cox v. Hickman 
(1860) 8 H. L. Cas. 268, 303. — H.L. (E.) (infra, 
col. 2026). 

Waugh y. Carver, questioned. 

Builen v. Sharp (18.65) 35 L. J. C. P. 105 ; 
L. E. 1 C. P. 86, 112 ; 1 H. & E. 117 : 12 Jur. 
(N.S.) 247 ; 14 L. T. 72 ; 14 W. E. 338.— EX. OH. 

lord blaokburn. — I think that the ratio 
decidendi (of Cox v. Hickman , infra) is that the 
proposition laid down in Waugh v. Carrot', viz., 
that the participation in the profits of a business, 
does of itself, by operation of law, constitute a 
|?s^nca£hip, is not a correct statement of the 
law of England, but that the true question is, as 
stated by Lord Oran worth, whether the trade is 
carried on on behalf of the person sought to be 
charged as a partner, the participation in the 
profits being a most important element in 
determining that question, but not being in 
itself decisive ; the test being, in the language of 
Lord Wensleydale, whether it is such a participa- 
tion of profits as to constitute the relation of 
principal and agent between the person taking 
the profits and those actually carrying on the j 
business. 

Waugh y. Carver. 

Krplainrd, Holme v. Hammond (1S72) 41 
h. J. Ex. 157 ; L. It. 7 Ex. 21S, 226 ; 20 W. E. 
747. — EX. ; disapproved , Moll wo r. Court of 
Wards (1872) L. E. 4 P. C. 419, 433.— P.C. 
(extract, infra ') ; commented upon , Pooley v. 
Driver (1S76).— jessel, M.R. (infra, col. 2028). 

Waugh v. Carver, held to be qualified. 

Howard, In re, Tennant, Ex parte (1877) 
6 Ch. D. 303 ; 37 L. T. 284 ; 25 W. E. 854.— C.A. 

cotton, L.J. — It is impossible to say that the 
rule laid down in Waugh v. Carver is now un- 
qualified law. Lord Blackburn, in Bullet i v. 
tiharp (supra), clearly refers to it as qualified. 

. . . Certainly, the Master of the Eolls does not in 
any way dissent from the proposition of law so 
laid down, because he quotes, with approval, the 
authority of Lindley, J., stating the rule in sub- 
stantially the same way. The Master of the 
Eolls, in Pooley v. Driver, says : — “I may cite 
further from p. 35 of the third edition of 
Mr. Lindley’ s book, considering that learned 
gentleman is now a judge, the conclusion that, 
he comes to as to the effect of Cox v. Hickman 
— ‘that, prhim facie, the relation of principal 
and agent is constituted by an agreement en- 
1 itling one person to share the profits made by 
another to an indefinite extent ; but that this 
inference is displaced if it appears from the 
whole agreement that no partnership or agency 
was really intended.’” — p. 315. 

Waugh v* Carver, questioned. 

Badeley v. Consolidated Bank (1S8S) 57 
L. J. Oh. 46S : 38 Ch. D. 238 ; 59 L. T. 419 ; 36 
W. R. 745. — c.A. ; reversing, in part 34 Ch. D. 
536 ; 55 L. T. 635 ; 35 W. E'. 106.— STIRLING, J. 

COTTON, L.J. — It is impossible to say that the 
rule laid down in that case is now unqualified law. 


Waugh v. Carver, referred to. 

Adam r. Newbigging (1888) 57 L. J. Ch. 1066 ; 
13 App. Cas. 308, 316“; 59 L. T. 267 ; 37 W. E. 
97. — H.L. (E.). 

Gilpin v. Enderbey (1S22) 5 B. <fc Aid. 954. 
— EX. CH. 

Commented upon, Brophy r. Holmes (1828) 2 
Molloy 1, S. — L.C. (IK.) ; adopted , Bond v. 
Pittard (1838) 7 L. J. Ex. 78 ; 3 M. & W. 357 ; 
H. & H. 82 ; 2 Jur. 183.— ex. 

Hickman v. Cox (1857) 27 L. J. C. P. 129 ; 
18 C. B. 617 ; 3 C. B. (N.s.) 523.— EX. CH.; re- 
versed sub nom. Cox (or Wheatcroft) v. Hickman 
(1860) 30 L. J. C. P. 125 ; S H. L. Cas. 268 ; 
9 C. B. (N.S.) 47 ; 7 Jur. (n.s.) 105 ; S W. E. 754. 
—H.L. (E.). 

Cox V. Hiekman (1860) 30 L. J. C. P. 125 ; 
8 H. L. Cas. 268 ; 9 C. B. (n.s.) 47 ; 7 Jur. 
(N.S.) 105 ; 8 W. E. 754.— H.L. (E.), 
followed. 

English and Irish Church and University 
Assurance Society, In re (1863) 2 N. E. 107 ; 1 
H. & M. 85 ; 11 W. E. 681.— WOOD, v.-C. 

Cox v. Hickman, explained. 

Shaw v. Galt (1864) 16 Ir. C. L. E. 357.— Q.B. 

Cox v. Hickman, fully considered. 

Builen v. Sharp (iSG5) 35 L. J. 0. P. 105 ; 
L. E. 1 C. P. 86 ; 1 H. & E. 117 ; 12 Jur. (N.S.) 
247 ; 14 L. T. 72 ; 14 W. E. 338.— EX. CH. 

Cox v. Hickman, observations adopted. 

Sawyer r. Goodwin (1867) 36 L. J. Ch. 578 ; 
15 W. E. 100S.— STUART, v.-c. 

Cox v. Hickman, acted upon. 

Moll wo v. Court of Wards (1872) L. E. 4 P. C. 
419.— P.C. 

SIR MONTAGUE smith (for their lordships),— 
It may be that Waugh v. Carver (supra) [where 
it was held that participation in net profits made 
the participant liable as apartner to third parties] 
and others of the former cases, were rightly 
decided on their own facts ; but the judgment in 
Cox v. Hickman had certaiuly the effect of dis- 
solving the rule of law which had been supposed 
to exist, and laid down principles of decision by 
which the determination of cases of this kind is 
made to depend, not on arbitrary presumptions 
of law, but on the real contracts and relations of 
the parties. It appears to be now established 
that, although a right to participate in the profits 
of trade is a strong test of partnership, and that 
there may be cases where, from such perception 
alone, it may, as a presumption, not of law, but 
of fact, be inferred ; yet, that whether that rela- 
tion does or does not exist must depend on the 
real intention and contract of the parties. — 
p. 433. 

Cox v. Hickman, applied. 

Noakes Barlow (1872) 26 L. T. 136 ; 20 
W. E. 3«S6.—r ex. CH. ; Holme v. Hammond (1872) 
41 L, J. Ex. 157 ; L. R. 7 Ex. 218 ; 20 W. E. 
747. — EX. ; Eoss v. Parkyns (1875) 44 L. J. Ch. 
610 ; L. R. 20 Eq. 331 ; 24 W. R. 5. — JESSEL, m;r. 

r 

Cox v. Hickman, followed. 

Pooley v. Driver (1876) 5 Ch. D. 458 ; 46 L. J. 
Oh. 466 ; 36 L. T. 79 ; 25 W. R. 162. 
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jessel, M.E. — It- is hardly necessary to refer 
to any of the other authorities on the point, 
because these two authorities [the above case 
and JIollwo v. Court of Wards (Infra)'] settle the 
law, and, as far as I am concerned, put an end to 
all discussion. — p. 480. 

Cox v. Hickman, explained. 

Howard. In re. Tennant. Ex parte (1877). — 
C.A. (supra) ; and Megevand. In re. Helhasse, 
Ex parte (1878). — C.A, (infra, col. 2029) ; and see 
Murray r. Scott (1884) 9 App. Cas. 519, 547. — 
H.L. (E.). 

Cox v. Hickman, applied. 

Badelev r. Consolidated Bank (1888) 57 L. J. 
Ch. 408 { 38 Ch. D. 238 ; 59 L. T.419 ; 36 W. R. 
745. — C.A. ; Adam v. Newbigging (1889) 57 L. J. 
Ch. 1066 ; 13 App. Cas. 308, 310 ; 59' L. T. 267 ; 
37 W. R. 97. — H.L. (e.) ; King t\ Which elow 
(1895) 64 L. J. Q. B. 801.— C.A. ESHEE, M.E., 
LOPES and PlIGpBY, l.jj. 

Cox v. Hickman, considered and followed. 
Gosling v. Gaskell (1897) 66 L. J. Q. B. S4S ; 
[1897] A. C. 575 ; 77 L. T. 314 : 46 W. B. 20S.— 
H.L. (E.) : Tuohy r. G. S. W. By. [1898] 2 Ir. R. 
7S9, 796.— Q.B.D. 

Cox v. Hickman, observed upon. 

M‘Cosh v. Brown (1899) 1 Fraser H. L. 52. — 
H.L. (SC.). 

Bullen v. Sharp, 34 L. J. C. P. 174 ; 18 C. B. 
(N.S.) 614 ; 11 Jur. (N.S.) 506 ; 13 W. R. 685 ; 
12 L. T. 310.— C.P. ; reversed (1865) 35 L. J. C. P. 
105 ; L. 11. 1 C. P. 86 ; 1 H. & R. 117 ; 12 Jur. 
(N.s.) 247 ; 14 L. T. 72 ; 14 W. R. 338.— EX. CH. 

Bullen v. Sharp, inapplicable. 

Easterbrook r. Barker (1870) 40 L. J. C. P. 17 ; 
L. E. 6 C. P. 1, 11 ; 23 L. T. 535 ; 19 W. 11. 20S. 
—C.P. 


Bullen v. Sharp, applied. 

Mollwo r. Court of Wards (1872) L. R. 4 P. C. 
419. — P.C. (see extract, supra, col. 2026) ; 1ST oakes 
r. Barlow (1872) 26 L. T. 136; 20 W. It. 386. 
— EX. CH. ; Holme v. Hammond (1872) 41 L. J. 
Ex. 157 ; L. R. 7 Ex. 218 : 20 W. B. 747.— EX. ; 
Ross v. Parkyns (1875) 44 L. J. Ch. 610; L. B. 
20 Eq. 331 ; 24 W. E. 5.— M.E. 

Bullen v. Sharp, referred to. 

Howard, In re, Tennant, Ex parte (1877). — C.A. 
(infra, col. 2028). 


Bullen v. Sharp, applied. 

Badeley v. Consolidated Bank (1888) 57 L. J. 
Ch. 468 ; 38 Ch. D/238 ; 59 L. T.419 ; 36 W. It. 
745.— C.A. COTTON, LINDLEY and BOWEN, L.JJ. 


English and Irish Church and University 
Assurance Society, In re (1S63) 1 H. &M. 
85 ; 8 L. T. 724 ; 11 W. R. 681.— WOOD, 
v.-c. ; and Shaw v. Galt (1864) 16 Ir. 
tC. L. R. 357, — v.-C., applied. 

Holme v. Hammond (1872) 41 L. J. Ex. 157 ; 
L. R. 7 Ex. 218 ; 20 W. R. 747.— EX. ; Poolcy v. 
Driver (1876). — JESSEL, m.k. (i infra ). 


Mollwo v. Court of Wards (1S72) L. R. 4 
P. C. 419.— P.C. 

Hcfer red to, Ross v. Parkyns (1875) 44 L. J. 
Ch. 610; L. R. 20 Eq. 331. — jessel, m.r. ; 
followed, Pooley r. Driver (1S76) 46 L. J. Ch. 
466 ; 5 Ch. D. 458 ; 36 L. T. 79 ; 25 W. R. 162.— 
jessel, M.E. (see extract, supra , cols. 2026, 2027) ; 
considered, -Frowde v. Williams (1SS6) 56 L. J. 
Q. B. 62 ; 56 L. T. 441. — DENMAN and HAW- 
KINS, JJ. ; principle applied, Badeley v. Consoli- 
dated Bank (IS8S) 57 L. J. Ch. 468 ; 38 Ch. D. 
238 ; 59 L. T. 419 ; 36 W. R. 745.— C.A. 

Mollwo v. Court of Wards, referred to. 

Adam r. Newbigging (1888) 57 L. J. Ch. 1066 : 
13 App. Cas. 30S, 316 ; 59 L. T. 267 ; 37 W. B' 
97. — H.L. (E.). 

Mollwo v. Court of Wards, applied. 

King r. Whichelow (1895) 64 L. J. Q. B. SOI. 
—C.A. 

Mollwo v. Court of Wards, discussed and 
followed. 

Gosling v. Gaskell (1897) 66 L. J. Q. B. 848 ; 
[1897] A!. C. 575 ; 77 L, T. 314 ; 46 W. R. 208. 

— H.L. (E.). 

Mollwo v. Court of Wards, explained, and 
distinguished. 

Stewart v. Buchanan (1903) 6 F. 15, 22. — 
CT. OP SESS. 

Pooley v. Driver (1876) 46 L. J. Ch. 466 ; 
5 Ch. D. 458 ; 36 L. T. 79 ; 25 W. E. 162. 
— M.E., discussed. 

Howard, In re, Tennant, Ex parte (1877) 6 ’ 
Ch. D. 303 ; 37 L. T. 284 ; 25 W. R. 854.— C.A. 
(see extract, supra). 

Pooley v. Driver , followed. 

Megevand, In re, Delhasse, Ex parte (1S77) 7 
Ch. D. 511 ; 38 L. T. 106 ; 26 W. E. 33S.— C.A. 
BACON, C.J. and C.A. 

Pooley v. Driver, inapplicable. 

Howard, In re, Tennant, Ex parte (supra), 
followed. 

Meyer v. Schacher (187S) 38 L. T. 97. — 
BACON, v.-c. ; and see Aktie Bolaget Brule (1887) 

3 Times L. R. 517. — C.A. 

Pooley v. Driver. 

Dictum considered, Norfolk r. Arbuthnot 
(1880) 50 L. J. Q. B. 384 ; 6 Q. B. D. 279 ; 29 
W. R. 337. — C.P.D. ; inapplicable, Walker r. 
Hirsch (1884) 54 L. J. Ch. 315 ; 27 Ch. D. 460, 
469 ; 51 L. T. 581 ; 32 W. R. 992.— C.A. ; 
considered, Frowde v. Williams (1886) 56 L. J. 
Q. B. 62 ; 56 L. T. 441 . — DENMAN and 

HAWKINS, JJ. 

Pooley v. Driver, adopted . 

Howard, In re, Tennant, Ex parte, dis- 
tinguished. 

Badeley v. Consolidated Bank (1888) 57 L. J. 
Ch. 468 ; 38 Ch. D. 238 ; 59 L. T. 419 ; 36 
W, R. 74o. — C.A. 

Pooley v. Driver and Howard, In re, 
Tennant, Ex parte, referred to. 

Adam v. Newbigging (1888) 57 L. J. Ch. 
1066 ; 13 App. Cas.' 308, 316 ; 59 L. T. 267 ; 37 
W. R. 97.— H.L. (E.). 
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Pooley v. Driver (supra), applied. 

White r. Churchyard (1887) 3 Times L. It. 
428. — A. L. SMITH, j. 

Megevand, In re, Delhasse, Ex parte (1877) 
7 Oh. D. 511 ; 38 L. T. 106 ; 26 W. ft. 
338.— C. A. 

Observed upon, Frovvde r. Williams (1886) 56 
L. J. Q. B. 62 ; 56 L. T. 441. — DENMAN and 
HAWK IN'S, JJ. ; distinguished, Badeley r. Consoli- 
dated Bank (1886). — c.A. ( [infra ) ; referred to, 
Adam r. Newbigging (1888) 57 L. J. Ch. 1066 ; 
13 App. Gas. 308. 316 : 50 L. T. 267 ; 37 W. 11. 
07. — ill. (is.) ; distinguished, Aktic Bo] age t 
Iggesunds Bruk (1887) 3 T. L. 11. 517. — c.A. ; 
observed upon, King r. Whiclielow (1805) 64 
L. J. Q. B. 801.— C.A. 


Badeley v. Consolidated Bank (1888) 57 
L. J. Ch. 468 ; 38 Ch. D. 238 ; 59 L. T. 
419 ; 36 W. 11. 745. — c.A., considered. 

Davis’/;. Davis (1803) [1894] 1 Ch. 393 ; 63 
L . J. Ch. 219 : S E. 133 ; 70 L. T. 265 ; 42 
W. 11. 312. 

north, J. — Adopting, then, tlic rule of law 
which was laid down before the Act [the Part- 
nership Act, 1890, in Badeley v. Consolidated 
Bunlt], and which seems to me to be precisely 
what is intended by sect. 2, sub-sect. 3 of the Act, 
the receipt by a person of a share of the profits 
of a business is prim d facie- evidence that he is a 
partner in it, and, if the matter stops there, it is 
evidence upon which the Court must act. But, 
if there are other circumstances to be considered, 
they ought- to be considered fairly together ; not 
holding that a partnership is proved by the 
receipt of a share of piinfits, unless it is rebutted 
by something else ; but taking all the circum- 
stances together, not attaching undue weight to 
any of them, but drawing an inference from the 
whole. — p. 399. 


Badeley v. Consolidated Bank. 

Distinguished and observations applied, King 
■i\ Whichelow (1895) 64 L. J. Q. B. 801. — C.A. ; 
commented upon and distinguished, Stewart v. 
Buchanan (1903) 6 F. 15, 22.— CT. OP SPSS. ; 
applied, Anglesey (Marquis) In re (1903), 72 
L. J. Ch. 782 ; [1903] 2 Ch. 727, 732 ; 89 L. T. 
584 ; 32 W. 11. 124. — SWINFEN EADV, J. 

Pawsey v. Armstrong (1881) 50 L. J. Ch. 
683; IS Ch. D. 698; 30 W. 11. 469.— 
KAY, J., questioned. 

Walker r. Hirsch (1884) 27 Ch. D. 4(50 ; 54 
L. J. Cli. 315; 51 L. T. 581 ; 32 W. Ik 992.— 
(J.A. 

cotton, l.j. — Then there was another case 
relied upon, the case of Pawsey v. Armstrong. 
Now, undoubtedly, if that case is to be considered 
as binding, it would go far to support the plain- 
tiffs contention, because there, as I understand, 
Kay, J. did lay down that if there was an agree- 
ment to share profits and losses, whatever the 
intention of the parties as expressed in the agree- 
ment might, be, that of necessity imposed upon 
them the position of partners with the conse- 
quential right of each member of the partner- 
ship to have on the dissolution a share in the 
assets and profits arising upon the sale of those 
assets. In my opinion, that is not right as be- 
tween the parties themselves. Whether they be 


said to be partners in the sense of sharing profits 
or anything else, you must look for the rights 
which they have as between themselves to bo the 
fair construction of the contract. But Kay, J. 
laid down, that if they do share profits and 
losses, whether they intend to be partners or not, 
they are partners ; and, as I understand it, even 
if they express by their contract that they do not 
intend to be so. I dissent from that, and* 1. men- 
tion it because hereafter probably it may bo said, 
if I do not mention it, that the Court, when that 
was quoted, and much relied upon, did not ex- 
press any dissent, and so therefore it may be 
assumed that the Court approved of it. There- 
fore I think it right to give my opinion upon 
that case. — p. 469. 

Wilson v. Whitehead (1842) 10 M. & W. 
503 ; 12 L. J. Ex. 43. — EX., questioned. 

Kilshaw r. Jukes (1863) 3 B. <fc S. 871 ; 32 
L. J. Q. B. 217 ; 9 Jur. (N.S.) 1231 ; 8 L. T.387 ; 
11 W. ik 690.— Q.B. 

WICUITMAN, J.— The case of Wilson v. White- 
heud appears to me to be of very questionable 
authority. The Court gives no reasons for re- 
fusing the rule except such as may be collected 
from observations in the course of the argument, 
of the counsel, who moved unsuccessfully for a 
rule. From them it may be collected that the 
Court was much influenced by a supposed 
analogy between the case before them and that 
of stage-coach proprietors, where each horses the 
coach with his own horses for one or more stages, 
in which case the proprietors of the coach arc 
not jointly liable for provender supplied to the 
horses of each, as decided in Barton v. Hanson 
(2 Taunt. 49), an analogy quite inapplicable to 
the present case, and, as it seems to me, to the 
case then before the Court. — p. 871. 

Robinson v. Anderson (1 855) 20 Beav. 98 ; 

7 De Gr. M. & a. 239. See 

Warner v. Smith (1862) 11 W. It. 203. — V.-C. 

Hesketh v. Blanchard (1803) 4 East 144 
followed. 

Stocker v. I3rockleba.uk (1851) 20 L. J. Cli. 401 ; 
3 Mac. & Gr. 250 ; 15 Jur. 591.— L.C. 

Ramsden, In re, Maearthur, Ex parte (1871) 
40 L. J. Bk. 86 ; 19 W. It. 821.— V.-C., 
over ruled. 

Loner gan, In re, Shiel, .Ex parte (1877) 46 
L. J. Bk. 62 ; 4 Ch. D. 789 ; 36 L. T. 270'; 25 
W. II. 420.— C.A. 

[Bold by the 0. A. (Jessel, M.R., James, L.J., 
and Baggallay, J.A.) that the effect, of sect. 5 of 
tlic Partnership Law Amendment- Act, 1865, was 
not to postpone the mortgagee to the other 
creditors in respect of his mortgage security, as 
was expressly decided in Be parte J Iaowrtlmr.'] 

Tew, In re, Mills, Ex parte (1873) L. R. 

8 Oh. 569 ; 28 L. T. 606 ; 21 W. 11. 557.— 
L.J., followed. 

Taylor, Ex parte, Grason, In re (1879) 12 
Ch. D. 366 ; 41 L. T. 6 ; 28 W. It. 205.— 
BACON, C.J. and C.A. 

Tew, In re, Mills, Ex parte, foUonrd. 

Stone’s Trusts, In re (1 886) 55 L. T. 256 ; 55 
L. J. Ch. 795 ; 33 Ch, D. 541 ; 35 W. Ik 54.— 
KAY, J. 
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Grason, In re. Taylor, Ex parte (1879) 12 
Ch. D. 366 ; 11 L. T. 6 ; 28 W. E. 205.— 
L.J., applied. 

Genese. In re. District Bank of London, Ex 
parte (1885) 55 L. J. Q. B. 118 ; 16 Q. B. D. 700 ; 
31 W. B. 70. — CAVE, J. 

Tew. In re. Mills, Ex parte, and Grason, In 
re, Taylor, Ex parte, applied. 

Hildesheim, In re, Smith, Ex parte (1893). — 
C.A. (infra) ; and Mason, In re, Bing, Ex parte 
[1898] 68 L. J. Q. B. 106 ; [1899] 1 Q. B. 810 : 
80 L. T. 92 ; 17 W. B. 270.— WRIGHT, J. 

Stone’s Trusts, In re (1886) 55 L. J. Ch. 
795 ; 33 Ch. D. 511 ; 55 L. T. 256 : 35 
W. B. 51. — KAY, J., followed. 

Hildesheim, In re, Smith, Ex parte (1S93) 
[1893] 2 Q. B. 357 ; 4 B. 513 ; 69 L. T. 550 ; 12 
W. B. 138 ; 10 Morrell 238. — C.A. ; reversing 69 
L. T. 291. 

Rawlins v. Wickham (1858) 28 L. J. Ch. 
188 ; 3 De G. & J. 301 ; 5 Jur. (N.s.) 278 ; 
7 W. B. 115 — L.JJ., distinguished. 

Peek v. Gurney (1873) L. B. 6 H. L. 377, 394. 
H.L. (E.). 

Rawlins v. Wickham, considered. 

Hart v. Swaine (1877) 7 Ch. D. 12. — FRY, J. 

Rawlins v. Wickham, applied . 

Ed wick v. Hawkes (or Edridge r. Hawker) 
(1881) 50 L. J. Ch. 577 ; IS Ch. I). 199 : 15 L. T. 
168 ; 29 W. B. 913. — FRY, J. ; Redgrave t\ Hurd 
(1881) 51 L. J. Ch. 113; 20 Ch. D. 1, 23; 

‘ 45 L. T. 185 : 30 W. B. 251.— C.A. : and Mathias 
v. Yetts (1882) 46 L. T. 197, 501.— C.A. 

Rawlins v. Wickham, considered. 

Joliffe r. Baker (1883) 52 L. J. Q. B. 609 ; 
11 Q. B. D. 255 ; 18 L. T. 966 ; 32 W. R. 59 ; 
47 J. P. 678.— W. WILLIAMS and CAVE, JJ. 

Rawlins v. Wickham, discussed . 

Newbigging v. Adam (1887) 56 L. J. Ch. 275 ; 
31 Ch. D. 582 ; 55 L. T. 791 ; 35 W. R. 597.— 
C.A. cotton, bowen and fry, L.JJ. ; affirmed 
nom. Adam v. Newbigging (1888) 57 L. J. Ch. 
1066 ; 13 App. Cas. 308 ; 59 L. T. 267 ; 37 W. B. 
97.— H.L. (e.). 

bowen, l.j. — In that case, one of three 
partners having retired, the remaining partners 
introduced the plaintiff into the firm, and he. 
under his contract with them, took upon himself 
to share with them the liabilities which other- 
wise they would have borne in their entirety. 
That was a burden which he took under the con- 
tract, and in virtue of the contract. It seems to 
me, therefore, that upon this principle indemnity 
was rightly decreed as regards the liabilities of 
the new firm. 

Rawlins v. Wickham, followed. 

Betjemann v. Betjeraann (1895) 61 L. J. Ch. 
641 ; [1895] 2 Ch. 171 ; 12 B. 155 ; 73 L. T. 2 ; 
14 W. B. 182.— C.A. 

Rawlins v. Wickham, distinguished. 

Lagunas Nitrate Co. v. Lagunas Syndicate 
(1808, 1899) 68 L. J. Ch. 699 ; [1899] 2 Ch. 392, 
417; 81 L.T. 334; 4S W. R. 74.— ROMER, J. ; 
affirmed, C.A. 

Dry v. Boswell (ISOS) 1 Camp. 329 . — k.b. ; 
aiSd Benjamin v. Porteus (1796) 2 H. Bl. 
590, adopted. 

Pott v. Eyton (1846) 15 L. J. C. P. 257 ; 
3 C. B. 32.— c.P. 


Benjamin v. Porteus, eonsidi red and not 
applied . » 

Nevill, In re, White, Ex parte (1871) 40 L. J. 
Bk. 73 ; L. B. 6 Ch. 397 ; 24 L. T. 45 ; 19 
W. R. 488.— L.JJ. 

Stocker v. Brockelbank (1851) 20 L. J. Ch. 
401 ; 3 Mac. &G. 250 ; 15 Jur. 591. — L.C. 
DUtinquished. . Lumley r. Wagner (1852) 21 
L. J. Ch' SOS ; 1 De (>. M. & G. 604 ; 16 Jur. 
871. — L.C. ; explained, Harrington r. Church- 
ward (I860) 29 L. J. Ch. 521 ; 6 Jur. (N.s.) 570 ; 
S W. B. 302.— WOOD, V.-C. 

Stocker v. Brockelbank, distinguished. 

Moore v. Davis (1879) 11 Ch. D. 261 ; 27 W. B. 
335. — HALL, V.-C. 

Price v. Groom (1848) 17 L. J. Ex. 346 ; 

2 Ex. 542. — EX., commented upon. 
Whiteley, In re, Smith, Ex parte (1892) 67 

L. T. 69.— C.A. 

Armstrong v. Lewis (1S31) 2 Or. & M. 274 ; 

3 L. J. Ex. 359. — EX., applied . 

Bitchie r. Smith (1848) 0 C. B. 462; IS L. J. C. P. 

9 ; 13 Jur. 63. — C.P. 

Geddes v. Wallace (1820) 2 Bli. 270. — H.L. 
(SC.), cited. 

England v. Curling (1844) S Beav. 129, 133. 

— M.R. 

Geddes v. Wallace, inapplicable. 

Austen v. Boys (1858) 27 L. J. Ch. 711 ; 2 
De G. & J. 626 ; 4 Jur. (N.s.) 719 ; 6 W. E. 
792.— L.C. 

Lovegrove v. Nelson (1834) 3 L. J. C ; h. 10S ; 
3 Myl. &. K. 1.— M.R., dicta, applied. 

Byrne r. Reid (1902). — C.A. See infra. 

England v. Curling (1844) 8 Beav. 129. — 
m.r., explained. 

Sichel r. Mosentlial (1S62) 30 Beav. 371; 31 
L. J. Ch. 386 ; 8 Jur. (N.S;) 275 ; 5 L. T. 781 ; 

10 W. B. 283.— M.R. 

England v. Curling, distinguished. 

Scott r. Bayment (1S68) 38 L. J. Ch. 18 ; 
L. B. 7 Eq. 112. 

GIFFAKD, v.-c. — As a general rule the Court 
will not decree specific performance of an agree- 
ment to enter into partnership. In England v. 
Curling there had been part performance, and it 
was essential to justice that the terms of the 
agreement which had been partially performed 
should be ascertained and fixed by a deed. — p. 19. 

England v. Curling, applied. 

Crowley •?*. O’Sullivan [1900] 2 Ir. It. 178,187. 
— q.b.d. ; Byrne v. Reid (1902) 71 L. J. Ch. 
S30 ; [1902] 2 Ch. 735 ; 87 L. T. 507 ; 51 W. R. 
52.— C.A. 

2. Bights and Obligations of Partners 
Inter se. 

Coventry v. Barclay, 33 Beav. 1 ; 2 N. B. 
375 ; 8 L. T. 751 ; ll W. B. 892.— M.R. ; 
a (firmed in part, reversed in part, (1863) 
3 De (t. J. & S. 320 ; 3 N. B. 221 ; 9 Jur. 
(N.S.) 1381 ; 9 L.T. 196 ; 12 W. R. 500.— 
L.C., referred to. 

Barber, In re and Ex parte (1870) L. B. 5 Ch. 
687 ; 23 L. T. 230 ; 18 W. E. 940.— L.J. 

Coventry v. Barclay, adopted. 

Yyse v. Poster (1871) 41 L. J. Ch. 37 ; L. R. 7 
H. L. 318, 315 ; 31 L. T. 177 ; 23 W. E. 355.— 
H.L. (E.). 


o.c. 


! 
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Essex v. Essex (1S55) 20 Bear. 442. — M.R.. 
foil ‘ncctl* 

Cookson v. Cookson (1837) 8 Sim. 520 ; <5 
L. d. C ii. 337; I Jar. 32L.~V.-C.. 
not followed. 

Cox r. NVillm.'jIibv (1881.) 13 Ch. D. 833; 49 
L. J. (Jli. 237 : -12 L. T. 125 : 28 AY. It. 503. 

FRY. J. — No doubt the case of Cookson v. 
Cook-son, is. to some extent, at variance with this 
conclusion. 'Ilut, in my view, that case is not 
consistent with JL W,f v. Dsse.r, and, if I must 
judge between the two, I prefer the latter. — 
p. 871. 

Weilson v. Mossend Iron Go. (1880) 11 App. 
Oils. 208. — ix. r... (sc.) : Cox w Willoughby 
(supra ') : and Yates v. Einn (1880) 49 
L. J. Ch. '188 : 13 Oh. D. 839; 28 W. B. 
387. — HALL, V.-C.. dUrussed. 

Daw r. Herring (1891) 01 L. J. Oh. 5 : [1S92] 

4 Ch. 284 ; 05 L. T. 782 ; 40 AY. K. 61.— 
STIRLTNU. J. 

Neilsen v. Mossend Iron Go., Cox v. 
Willoughby, and Daw v. Herring (supra), 
a;t plied. 

Brooks r. Brooks (1901) 85 L. T. 453.— 
FARWELL, J. 

Downs v. Collins (1848) G Hare 41S.-Y.-C., 
foil wed. 

Lancaster v. Allsup (1S87) 57 L. T. 53. — 
STIRLING, J. 

Somerville v. Mackay (1810) 16 Yes. 3S2. — 
L.O., di din quo mod. 

Dean r. M 1 Dowell (1878) 47 L. J. Ch. 537 ; 

5 Cii. D. 345 : 38 L. T. 802 : 20 W. B. 4S6.~ c.A. 
TiitssiG Fit, l.j. — T he second principle which 

is to be collected from the cases is, that a partner 
is not to derive any exclusive advantage by 
engaging in transactions in rivalry with the 
linn. That principle is illustrated by the case 
of Homrrnlle v. Maelmg, if that case is to be 
treated as a decision at all upon the point, 
because there the partnership being mainly 
founded for the purpose of supplying goods in 
Russia to a firm of Anderson & (Jo., the defen- 
dant- himself had during i lie period of the part- 
nership been supplying goods of the same 
character to the same firm. — p. 511. 

Hedley v. Bainbridge (1842) 11 L. J. Q. B. 
293; 3 Q. B. 316; 2 G. A D. 483. — Q.B. 
JAdloiccd, Forster v. Maekretli (1807) 36 L. J. 
Ex. 94 ; L. R. 2 Ex. 103 ; 10 L. X. 23 ; 15 AY. It. 
747. — KX. ; approved, Garland i\ Jacomb (1873) 
L. B. 8 Ex. 210— EX. CH. 

Harrison v. Jackson (1797) 7 Term Hep. 207 ; 
4 It. B. -122. — K.B., referred to, 

Tomlinson r. Broadsmirh (1896) 05 L.J. Q. B. 
308; [1890J 1 Q. B. 3SG ; 74 L. T. 265; 44 
W. B. 471. — C.A. 

Harrison v. Jackson, applied. 

Maiehant v. Morton (1901) 70 L. J. K. B. 820 ; 
[1901] 2 K. B. 829 ; So L.T. 169. — CHANNELL, J. 

Morley v. Strombom (1802) 3 Bos. & P. 254. 
— o.p. ; an<l Goldsmith v. Levy (1812) 4 
Taunt. 299. — C.P., referred to. 

Tomlinson r. Broadsmith (1896). — C.A. (.s mpra). 

Duncan v. Lowndes (1813) 3 Camp. 478 ; 
14 R. B. 815 ; and Hasleham v. Young 
(1844) 13 L. J. Q. B. 205 ; 5 Q. B. 883 ; 


D. & M. 700 ; 8 J ur. 338. — Q.B., considered- 
and applied. 

Brettel v. Williams (1849) 19 L. 0. Ex. 121 ; 
4 Ex. 023. — EX. 

Blisset v. Daniel (1853) 10 Hare 493 ; 1 
E B. 484; 18 Jur. 122; 1 W. R. 529. 
— V.-C., applied. 

Hercy v. Birch (1804) 9 Yes. 357, 360. — L.C., 
not applied . 

Allhuscn r. Borries (1867) 15 W. R. 739. — 
M ALIYS, V.-C. 

Blisset v. Daniel, followed . 

AA r ood v. AVoad (3 874) 43 L. J. Ex. 153 ; L. R. 
9 Ex. 190 ;. 30 L. T. 83 5 ; 22 \\ r . R. 709.— EX. 

Blisset v. Daniel and Y/ocd y. Wo ad, dis- 
tinguished. 

Cooper v. Page (1876) 34 L. T. 90. — v.-c. 

Blisset v. Daniel, distinguished. 

Stcuart v. Gladstone (1878) 38 L. T. 557 ; 47 
L. J. Ch. 423 ; 26 AA r . R. 657. — FRY, J. ; reversed 
on. another point , (1879) 10 Ch. D. 626 ; 40 L. T. 
145 ; 27 VY. R. 532.— C.A. 

FRY, j. — It is said that the case of Missel v. 
Daniel decides that where art icles of partnership 
contain a clause for expulsion, and where that 
clause has become inoperative by reason of the 
accounts not being taken in the manner contem- 
plated by that clause, the machinery is gone, and 
with the extinction of the machinery the clause 
itself is extinguished. I need not say again that, 
if the case decided that, I should follow it im- 
plicitly. It does not appear to me that it does. 
In that case the clause of expulsion was one 
giving the power of immediate expulsion, the 
accounts upon which it was to operate were past 
accounts ; the machinery, therefore, was of a 
kind which must exist then if at all ; it was 
not future, and the Court there held that, the 
machinery not existing at the time, the expul- 
sion clause itself could not possibly have been 
put in force, that there was a condition sine qua. 
non to the giving of notice which did not exist. 
— p. 563. 

Blisset v. Daniel and Woodv. Woad {supra), 
distinguished and dicta approved. 

llussell r. Russell (18S0) 14 Oh. D. 171 ; 49 
L. J. Ch. 268 ; 42 L. T. 112. 

jessel, m.r. — N ow one must consider what 
Wood v. Woad was, to show liow different it is 
from this case. Wood v. 11 'oad was in effect this : 
There was a rule which allowed a committee of 
a mutual insurance society to expel a member, 
and the ground was that if the committee shall 
at atiy time deem the conduct of any member 
suspicious, or that such member is for any 
other reason unworthy of remaining in this 
society, they shall have full power to exclude 
such member.” ... No one could suppose it 
was to be left to the caprice of the members 
of the committee to stigmatise as dishonourable 
or dishonest any member of the society ; of 
course it was not. It was intended that they 
should be satisfied by sumetliing like reason- 
aide evidence that his conduct, was unworthy. 
Therefore, in construing toe rule, the Court of 
Exchequer came to the conclusion, and if I may 
so think, rightly came to the conclusion, that it 
was a case in which the committee tfught not 
to have decided until after inquiry. That case, 
therefore, has no bearing upon the question as 
regards the partnership right to give notice to 
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one partner to dissolve. It is a case of a totally ! 
differ ent kind. | 

As regards Blissef v. Daniel , that was a very ; 
peculiar case. The case was this : A majority 
of partners, consisting of two-thirds, wished to 
expel a partner, and nothing more, but if they 
did expel him, the other partners had a right to 
buy up his shares in a particular way by valua- 1 
tion. All the Vice-Chancellor decided was this, j 
that in a case of that kind they had no right to 
expel merely for the purpose of buying up the 
shares, and that it was not a fair and bona fide. 
exercise of the power. . . . How that case j 
applies to the case of a single partner I do j 
not well understand. Tn the case of several ! 
partners it may well be that it is a thing ! 
to be considered, but if it is a single partner, 
it is plain that neither BlUaet v. Daniel nor 
Wood v. Woacl lias any application, because the 
moment you give the power to a single partner 
in terms which show that he is to be the sole 
judge for himself, not to acquire a benefit, but to 
dissolve the partnership, then lie may exercise 
that discretion capriciously, and there is no obli- 
gation upon him to act as a tribunal, or to state 
the grounds on which he decides for himself. 
— p. 178. 

Bell, In re, Peacock, Ex parte (1825) 2 
Glvn. k J. 27. — L.c ..followed. 

Bowden, Ex parte (1832) 1 L. J. Bk. 37 ; 1 
Deac. k C. 135.— a. J. 

Bell, In re, Peacock, Ex parte, explained. 

Plummer, Iu re (1841) 1 Ph. 56. 

LYNDHURST, l.c. — In administration under 
bankruptcy the joint estates and separate estates 
arc considered as distinct estates ; and accord- 
ingly it has been held, that a joint creditor, 
having a security upon the separate estate, is 
entitled to prove against the joint estate without 
giving up his security ; on the ground that it is 
a different estate. That was the principle upon 
which Ex parte Peacock proceeded. — p. 60. 

Bell, In re, Peacock, Ex parte, explained. 

Eolfe and Bank of Australasia v. Flower (1866) 
35 L. J. P. C. 13 ; L. 11. 1 P. G. 27 ; 12 Jur. 
(N.s.) 345 ; 14 L. T. 144 ; 14 W. R. 773.— P.C. 

lord Chelmsford (for the Court).— It was 
asserted, indeed, in argument, that the rule that 
the security to he deducted must be upon the 
same estate as that against which the proof is 
directed, was not laid down as a general rule by 
Lord Eldon in Ex parte Peacock. This, how- 
ever, was not the opinion of Lord Lyndhurst (in 
Ex parte Plummer , supra). — p. ,15. 

Bell, In re, Peacock, Ex parte, referred to. 

Turner. In re, West Riding Union Banking 
Co., Ex parte (1881) ; 19 Ch. V. 105. 113; 45 
L. T. 546 ; 30 W. E. 230.— C.A. 

Rolfe and Bank of Australasia v. Elower. 

Distinguished, Commercial Bank Corporation 
of India, &c., In rc (1868) 82 L. T. 668 ; 16 
W. R. 058. — L.JJ. ; approved , Smith, Knight 
& Co., In re (1860) L. R. 4 Ch. 662 ; 20 L. T. 
835 ; 17 W. R. 833, — L.JJ. ; not applied , Sugg 

6 Co. r. Hill (Lord) (1803) 10 Times L. R. 126. 
— Kennedy, J. ; affirmed, (1804) 10 Times L. R. 
288.— C.A. 

Brown v. De Tastet (1821) Jac. 284 ; 23 
IUR. 50. — L.C., inapplicable. 

Yyse v. Foster (1874) 44 L. J. Ch. 37 ; L. R. 

7 H. L. 318 ; 31 L. T. 177 ; 23 W. R. 355.— 
H.L. (E,). 


CAIRNS, L.C. — I have not been able to find 
any case, for I put aside the ca^e of Brown v. 
De Tastet by reason of the great peculiarity of 
the facts of that case — I repeat, I have not been 
able to find any case where one surviving 
partner, being an executor, has been made 
answerable for the whole of the profits made in 
the trade by the employment or the capital of 
the testator, those profits being received, not 
merely by the executor, but by other partners 
not brought before the Court, nor subjected to 
any liability under the decree. — p. 46. 

Brown v. De Tastet, principle adopted . 
Edinburgh (Provost) c. Lord Advocate (1879) 

4 App. Gas. 823. — H&. (sc.). 

Brown v. Ds Tastet and Bray v. Eromont 
(1821) 6 Madd. 5 : 22 R. R. 224.— v.-C., 
applied. 

Oassels r. Stewart (1881) 6 App. (‘as. 64 ; 29 
W. R. 636. — H.L. (SC.). 

Yonge, Ex parte (1814) 3 V. k B. 31. 
Distinguished , Cross r. Cheshire (1851) 21 
L. J. Ex. 3 ; 7 Ex. 43 ; 15 Jur. 993. — EX. ; dictum 
approved. Duncan r. North and South Wales 
Bauk (18S0) 50 L. J. Ch. 355; 6 App. Gas. 1. 
14 ; 43 L. T. 706 ; 29 \Y. R. 763.— H.L. (E.). 

Venning v. Leckie (1S1U) 13 East 7: 12 
R. R. 292, distinguished. 

Sharpe r. Cummings (1844) 14 L. J. Q. B. 10 ; 
2 D. k L. 504 ; 9 Jui\ 68.— bail ct. 

Edger (or Edgar) v. Knapp (1S43) 6 Scott 
N. R. 707 ; 5 Man. C. 753 ; 1 D. L. 
73. — C.P. . d istingu ished. 

Tharpe v. Stall wood (1S43) 12 L. J. C. P. 241 ; 

5 Man. & Of. 760 ; 6 Scott N. R. 715. — c.P. 

Holmes v. Higgins (1822) 1 L. J. (o.S.) 
K. B. 47 ; 1 B. & C. 74 ; 2 D. k R. 196. 
— K.B., principle applied. 

Lucas r. Beach (1S10) 1 Man. k G. 417 ; 1 
Scott N. R. 350 ; 4 Jur. 631. -c.P. 

Pritchard v. Draper (1831) 1 Russ. k M. 
191 ; Taml. 382. — M.R. ; reversed. 1 Russ, k M. 
197. — L.c. ; the ' latter decision affirmed- nom. 
Nottidge v. Pritchard (1S34). — h.l. (infra). 

Nottidge v. Pritchard (1834) 2 Cl. k F. 
379: 8 Bli. (N.s.) 493. — h.l. (e.), 
adopted. 

Piercy r. Fynney (1S71) 40 L. J. Ch. 404 ; 
L. R. 12 Eq. 69 ; 19 W. R. 710. — MALINS, V.-C. 

Walton v. Butler (1861) 29 Beav. 428. — 
M.R., referred to. 

Hancock v. Heaton (1874) 22 W. R. 680 ; 30 
L. T. 592. —M ALINS, V.-C. ; affirmed, 22 W. R. 
784. 

Burton v. Wookey (1822) 6 Madd. 367 : 23 
R.R. 249. applied. 

Dean v. Mac Uo well (1878) 47 L. J. Ch. 537 ; 
8 Ch. D. 345 ; 38 L. T. S62 ; 26 W. R. 486.— C.A. 

Lodge and Feudal, In re (1790) 1 Ves. 166. 
— L.C., considered* and distinguished. 

Read r. Bailey (1877) 47 L. J. Ch. 161 ; 3 
App. Cas. 94 ; 37 L. T. 510 ; 26 W. R. 223.— 

H.L. (E.). 

lord BLACKBURN. — The facts ' are but 
obscurely stated, but I collect that in that case 
the dormant partner had, by deed, given the 
acting partner who carried on the business the 
amplest authority to invest the money in any 
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way lie pleased, and he pleased to invest it by 
lending it to* himself, to pay his private debts. 
That was a very wrong thing indeed ; it was as 
Lord Eldon afterwards expressed it, an abuse of 
bis authority — a most improper use of his 
authority — but ho did act upon the authority. 1 
think this is the conclusion to which Lord Tliur- 
low came. As soon as it appeared that the 
partnership had authorised the partner to lend 
the money of the firm — not merely given him an 
ostensible authority to deal with the money so 
that it would be good as to third persons, but 
had actually given him an authority to lend the 
money, though he abused that authority, still 
the debt arose by a contract made with the 
authority of the firm, and therefore it did not 
come within this exception, it came within the 
rule. 

Flavell, In re, Murray v. Flavell (188 3) 53 

L. J. Oh. 185 ; 25 Oh. D. 80 ; 32 AV. R. 

102. — C.A., j)ri nct'ple applied. 

Davies. In re, Davies v. Davies (1892) G1 
L. J. Oh. 595 ; [1892] 3 Oil. G3 ; 67 L. T, 518 ; 
•11 AV. R. 1 3. — NORTH, J. 

Flavell, In re, Murray v. Plavell, discussed. 

Ehrmann r, Ehrmann (1894) 43 W. R. 125. 

STIKLING, J. — Now, no doubt the L.J. 
(Cotton, L.J. in the above case) appears to indi- 
cate his opinion to be that neither partner could 
release the other from this covenant ; but it is 
to be observed that the L.J. abstains from say- 
ing that the contract could not be put an end to 
by the parties. I apprehend that the L.J. 
means that the parties could not have put an 
end to the covenant in question without deter- 
mining the contract of partnership altogether. 
Lindley, L.J. says nothing which gives rise to any 
difficulty. — p. 126. 

Flavell, In re, Murray v. Flavell, applied. 

Drimmie r. Davies [1809] 1 Ir. E. 183.— C.A. 

FITZGIBBON, L.J. — It appears to me that 
without overruling Murray v. Flavell it is 
impossible not to make the defendant respon- 
sible for carrying out the terms upon which he 
got the business. — p. 189. 

Redmayne v. Forster (I860) 35 L. J.'-Ch. 

<847 ; L. R. 2 Eq. 407, 478 ; 14 AV. lb 825. 

— MM., applied. 

Whetliam r. Davey (1885) 30 Ch. D. 574 ; 53 
L. T. 501 ; 33 W. It. 925.— NORTH, J. 

Kelly v. Hutton (1868) 37 L. J. Oh. 917 ; 

L. Tb 3 Oh. 703"; 16 W. lb 1182. — L.JJ. 

Pri nciple adopted, Bradbury r. Beet on (1869) 
39 L. J. Oh. 57 ; 21 L. T. 323 ; 18 AV. R. 33.— 
m am NS, v.-c. ; applied , Walter r. Kmmott (1 885) 
54 L. .1. Ch. 1059, 1062; 53 L. T. 437.— 
PBAJitfON, J. ; affirmed, C.A. 

Kelly v. Hutton and Whetham v. Davey 

hup ra ) , i m ppli ra hie. 

Avails r. Driscoll (1900) 70 L. J. Ch. 157; 
[1901 J l Ch. 294 : 84 L. T. 97 ; 49 AV. R. 146.- 
C.A. 

williams, l.j. — I n my judgment, what was 
done here was not something done by the 
partners in the course of their relation as 
partners. 


Batard v. Hawes (1853) 22 L. J. Q. B. 443 ; 

2 El. & Bl. 287 : 3 Car. & K. 277 ; 1 7 Jur. 
1154 : 1 AV. R. 387.— Q.B., adopted. 

Mackrutli r. AValmslcy (1884) 51 L. T. 19 ; 32 
W. It. 819. — KAY. j., and Fitzgerald v. M’Oownn 
(1897) [1898] 2 lr. R. 1 . — Q.b.d. 

Croskill v. Bower (1863) 32 Beav. 86 : 32 
L. J. Ch. 540 ; 8 L. X. 135. — M.Jt., 
applied. 

Barfield r. Loughborough (1872) 42 L. J. Ch. 
179 ; L. E. 8 Ch. 1, 7; 27 L. T. 499 ; 21 AV. R. 
86. — SKLBOKNE. L.C. : and Daniell v. Sinclair 
(1881) 6 App. Gas. 181, 184 : 50 L. J. P. C. 50 ; 
44 L. T. 257; 29 AV. R„ 569.— C.A. (N.z .) ; 
affirmed, p.c. 

Borron. In re, Broadbent, Ex parte (1834) 

3 L. J. Bk. 95 ; 1 Mont. & Ayr. 635 ; 4 
Deac. & C. 3. — c.J. : and Bentley v. 
Bates (1S40) 4 Y. & C. Ex. 182 ; 9 L. J. 
Ex. Eq. 30 ; 4 Jur. 552, distinguished and 
observed. ions disapproved. 

Dodds v. Preston (1888) 59 L. T. 718.— C.A. 

cotton, L.J. — The cases which were relied 
upon as showing that there is no dissolution of 
a partnership to work a mine when there is a 
bankruptcy of one of the partners, in my opinion 
do not lead to any such result. . . . That case 
[For ran, I/i re, Froadheut, Mr parte], in my 
opinion does not in any way support the pro- 
position which has been contended for here. The 
Chief Judge does express an opinion that partner- 
ship to work mines in real estate must be con- 
sidered as like other partnerships, and he declines 
to interfere ; but that is because in such a ease 
he could not grant a sale of that which was the 
subject of an equitable mortgage under the 
common order. . . . Bentley v. Fates is only 
a decision that the mortgagee of a share of one 
of the tenants in common may maintain a bill 
for an account against the mortgagor and his co- 
tenants which could not be done in an ordinary 
partnership. That was a decision on demurrer, 
and there are expressions of opinion by the judge 
who decided that case which favour the view ; 
but the question really did not arise in that 
case, and, although the learned judge does so 
state, yet, in my opinion, the reasons, which he 
gives for distinguishing a partnership in a mine 
from other partnerships, though true iu fact, arc 
very insufficient reasons for coming to any such 
conclusion as that at which he arrives. — p. 719. 

Newland v. Champion (1748) 1 A r es. sen. 
105, considered. 

Law v. Law (1845) 2 Coll. 41 ; 14 L. J. Ch. 
313 ; 9 Jur. 745. — v.-G. ; affirmed, 16 L. J. Ch. 
375 ; 11 Jur. 463.— L.C. 

Jackson v. Sedgwick (1818) 1 Swanst. 460 ; 
1 AVils. Oil. 297 ; 18 R. It. 109.— L.C., 
considered. 

Blisset r. Daniel (1853) 10 Hare 493 ; 1 Eq. lb 
484 : 18 Jur. 122 : 1 AV. lb 529.— V.-C. 

Ambler v. Bolton (1872) 41 L. J. Cli. 783 ; 
L. R. 14 Eq. 427 ; 20 AV. It. 934.— M.K., 
distinguished. * 

M 4 Clean v. Kennard (1874) 43 L. J. Oh. 323 ; 
L. R. 9 Ch. 336 ; 30 L. T. 186 ; 22 AV. lb 
382.— L.JJ. 
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MBLLISH, l.j. — T here there was a sort of 
running contract with the Postmaster- General 
for carrying the mails, which was liable to be 
terminated at a particular time, or which might 
last for a further time if both parties were 
willing ; and it is obvious that in that sort of 
ease there is a continuing contract where the 
consideration can be measured, and you can say 
what the profits for a particular time would be. 
In that sort of contract, then, the question was 
whether the survivor of two partners who had 
become interested in the contract was entitled to 
determine it, and he said that he was at liberty 
to go on with it or to determine it as he liked. 
It might, be in a case of that kind that the most 
convenient way of judging of the rights of the 
deceased partner was to make a valuation of 
what in fact was his share of the goodwill of the 
contract. But. where the contract is one for 
performing one specific work, I cannot see how 
it will be ascertained what the profits will be 
except by letting the contract be carried out., and 
then finding out what the profits actually are. — 
p. 328. 

Bury v. Allen (1845) 1 Coll. 5S0.-v.-c., 
applied. 

Burdon r. Barkus (1802) 31 L. J. Oh. 521 ; 4 
De G. F. & J. 42 ; 8 Jur. (N.S.) 650 ; 7 L. T. 
1 10. — L.JJ. 

Bury v. Allen, referred to. 

Atwood r. Maude (ISOS) L. K. 3 Ch. 300 ; 16 
W. K. 605.— L.C. and L.J. 

Akhurst v. Jackson (1818) 1 Swanst. So. — 
M.R., applied. 

Burdon r. Barkus (1862) 31 L. J. Ch. 521 ; 4 
De G. F. & J. 42: 81 L. J. Ch. 521.,* 8 Jur. 
(N.S.) 650 ; 7 L. T. 116.— L.JJ. 

Akhurst v. Jackson, distinguished. 

Atwood i\ Maude (1808) L. K. 3 Ch. 300 ; 1G 
W. E. (505. — Tj.C. and L.J. 

Featherstonhaugh v. Turner (1S58) 28 L. J. 
Ch. 812 ; 25 Beav. 382. — M.R., considered 
and applied. 

Burdon v. Barkus (1862). — L.JJ. (supra') ; and 
Eooke r. Nisbet (1881) 50 L. J. Ch. 588, 500; 20 
W. E. S42. —KAY, J. 

Hills v. M‘Rae (IS51) 20 L. 0. Ch. 533 ; 0 
Hare 207; 15 Jur. 760. — V.-C., approved 
and applied. 

Hodgson, In re, Beckett v. Eanisdale (1885) 
55 L. J. Cli. 241 ; 31 Ch. D. 177; 54 L. T. 222 ; 
34 W. E. 127. — C.A. ; referred to, Barnard, In re, 
Edwards e. Barnard (1886) 55 L. J. Ch. 035 ; 
32 Ch. D. 447 ; 55 L. T. 40 ; 34 W. E. 782.— 
C.A. ; foUotced , Blyth v. Fladgate (1890) 00 L. J. 
Ch. 60; riOOl] 1 Ch. 337; 63 L. T. 546 ; 30 
W. E. 422.— STIRLING, J. 

Harrison v. Armitage (1810) 4 Madd. 148 ; 
20 E. E. 284. — V.-C., overruled. 

Loscombe v. Eussell (1830) 4 Sim. 8. — v.-C. 

shadwell, v.-C. — With respect to the law of 
this Court upon this subject, there is no instance 
of an account being decreed of the profits of a 
partnership, on a bill which does not pray a 
dissolution, but. contemplates the subsistence of 
the partnership. The opinion of Lord Eldon 
upon this subject has been, from time to time, 


expressed both before and since the decision of 
Harrison v. Armitage. — p. 10. ^ 

Goodman v. Whitcomb (1 820) 1 Ja<*. & W. 
589, 592. — L.C principle applied. 
Anderson r. Anderson (1857) 25 Beav. 
190.— M.R. 

loscombe v. Bussell (1830) 4 Sim. S, 11. — 
V.-C. 

Questioned, Walworth r. Holt (1841) 10 L. J. Ch. 
138 : 4 Myl. & C. 619. — L.C. ; principle, applied, 
Anderson t\ Anderson (1857)25 Beav. 190. — M.R. 

Backstraw v. Imber (1816) Holt S6S. — c.p., 

disapjn'oved. 

Fromont. r. Coupland (1824) 2 Bing. 170 ; 9 
Moore 319 ; 1 Car. <fc T. 275 : 8 L. J. (o.s.) C. P. 
237 ; 27 E. E. 575.— C.P. 

PARK, J. — In Foster v. All an son (2 T. E. 479) 
he (Duller, J.) said there must not only be a final 
! settlement of the account, but also a promise to 
i pay ; in Moravia v. Levy (2 T. E. 483, n.) there 
was an express promise ; and, though in Rack- 
i strain v. Imber, Gibbs, C.J. is reported to have 
I h olden that a promise was not necessary, that is 
a nisi prius decision which cannot outweigh the 
authority of the two others. — p. 172. 

Foster v. Allanson (1788) 2 Term Hep. 479, 
questioned. 

Green r. Beesley (1835) 2 Bing. In. C. 10S ; 
2 Scott 164 ; 1 Hodges 199 ; 4 L. J. C. P. 
299.— C.P. 

park, J. — That decision was considered at the 
time a great novelty in principle. — p. 112. 

Austin v. Jackson, 1 1 Ch. I). 942, n., approved 
and followed. ' 

Potter r. Jackson (1SS0) 13 Ch. D. S45 ; 49 
L. J. Ch. 232 ; 42 L. T. 294 ; 28 W. E. 411.— 
V.-C. 

Potter v. Jackson, followed. 

Kosher v. Crannis (1890) 63 L. T. 272. — 
CHITTY, J. 

Walworth v. Holt (1840) 10 L. J. Ch. 138 ; 
4 Myl. & Cr. 619. — L.C., considered. 

Hall v. Hall (1850) 20 L. J. Ch. 585 ; 3 Mac. 
& G. 79 ; 15 Jur. 363.— L.C. 

Marshall v. Coleman (IS20) 2 Jac. & W. 
266 ; 22 E. E. 116. — L.C. ; and Fairthorne 
v. Weston (1S44) 13 L. J. Ch. 2G3 ; 3 
Hare 387 ; 8 Jur. 353. — v.-C., considered 
and applied. 

Watney v. Trist (1876) 45 L. J. Ch. 412. — 
HALL, V.-C. 

Bevan v. Webb [1901] 1 Ch. 724.— JOYCE, J. ; 
reversed, (1 901) 70 L. J. Ch. 536 ; [1901] 2 Ch. 
59 ; 84 L. T. 609 ; 49 W. E. 54S.— C.A. 

Bond v. Milbourn (1S71) 20 W. R. 197.— 
BACON, V.-C., explained ami distinguished . 
Eooke r. Nisbet (1881) 53 L. J. Ch. 588, 590; 
29 W. E. 842.— KAY, J. 

Bond v. Milbourn. followed. 

Yates v. Cousins (1889) 60 L. T. 535. — KAY, j. 

Astle v. Wright (1856) 25 L. J. Ch. 864 ; 
23 Beav. 77 ; 2 Jur. (n.S.) S49 ; 4 W. E. 
764. — M .R. , disti ngu ished. 

Lee v. Page (1861) 30 L. J. Ch. 857; 7 Jur. 
(N.S.) 768 ; 9 W. E. 754.— V,-C. (and see post). 
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Astle v-. Wright [supra ) , observed upon. 

Atwood r. ]V[aude (1868) L. R. 3 Oh. 30.3 ; 16 
\\\ E. C65. — L.c. and L.J. 

Lee v. Page (1861) 30 L. J. Oh. 857 ; 7 Jur. 
(N.s.) 768 ; 9 W. R. 754. — V.-C., observed 
upon. 

Atwood v. Mantle (1808 s ) L. E. 3 C-li. 360 ; 16 
W. E. 065. — l.cj. and L.J. 

Lee v. Page and Atwood v. Maude, commented 
on. 

Wilson r. Johnstone (1873) 42 L. J. Ch. 068 ; 
L. R. 16 Eq. 606 ; 2!) L. T. 33. — W 1 CKENS, v.-c. 

Atwood v. Maude, referred to. 

Eooke r. Nisbett (1881) 50 L. J. Ch. 588. 590 : 
29 W. R. 842.— kay, J. 

Tattersall v. Groote (1800) 2 Bos. & P. 131 : 
14 R. R. 8, explained and distinguished. 

Bclfield r. Bourne (1893) 63 L. J. Oh. 104: 
[1894] 1 Ch. 521 : 8 R. 61 ; 69 L. T. 786 ; 42 
\V. R. 189. 

Stirling, J. — It seems to me that the decision 
in Tattersall v. Groote does not stand in the way 
of the conclusion at which I have arrived, viz., 
that the arbitrators [appointed under an arbitra- 
tion clause in partnership articles] may take all 
the circumstances of the case into consideration, 
and. if they award a dissolution, may say wliat 
portion of the premium is to be returned. 

Plews v. Baker (1874) 43 L. J. Ch. 212 : 
L. R. 16 Eq. 564. — BACON, V.-C. 

Distinguished , Law r. Garrett (1878) 8 Ch. D. 
26, 32 ; 38 L. T. 3 ; 26 W. R. 426.— BACON, V.-C. 
[affirmed, c.A.] ; applied , Compagnie du Senegal 
r. Woods (1883) 53 L. J. Ch. 166, 168 ; 49 L. T. 

527 : 32 W. It. 111.— kay, j. 

• 

Plews v. Baker, distinguished. 

Joplin r. Postleth waite (1889) 61 L. T. 629. — 
C.A. COTTON, BOWEN and PRY, L.JJ. 

cotton, L.J. — The case which has been cited 
of Plans v. Daher . . . was very different from 
the present. I do not go so far as to lay down 
that whenever a dissolution of partnership is 
prayed for in an action, then the action cannot 
be stayed. But in this case I think that the 
Court is the proper tribunal to determine the 
matters in dispute. — p. 632. 


3. Rights and Obligations op Partners 
and Third Parties. 

Dickinson v. Valpy (1829) 10 P>. & C. 12S ; 
5 M. & Ry. 126 ; 8 L. J. (o.S.) K. 1>. 51.— 
K.B., followed. 

Garland r. Jacomb (1873) 28 L. T. 877 : L. R. 
8 Ex. 216 ; 21 W. R. 868. — EX. CH. 

BLACKBURN, J. (for Exchequer Chamber). — 
The authority of one partner to bind the firm is 
thus stated by Park, J. in Diehinson v. Valpy 
(at p. 140). ‘‘Now, undoubtedly, if there is a 
complete partnership between two or more 
persons, one partner does not communicate to 
the other, standing in the relation of complete 
partners, all authorities necessary for carrying on 
the partnership, and all authorities usually. exer- 
cised by pari ners in the course of that dealing 
in which they are engaged’’ : and from this it 
follows that, where the course of dealing is such 
as to make it the usual course to draw and 
indorse bills in the name of the firm, each 
partner has authority to do so for partnership 
purposes. But the business of attorneys is not 


such as to render it either necessary or usual to 
draw and indorse bills in the name of the firm, 
and therefore a member of a firm of attorneys 
has not, as such, authority to bind his firm, either 
by drawing or by indorsing bills. — p. 880. 

Dickinson y. Valpy, dictum applied. 

Farquharson Brothers r. King (1902) 71 L. J. 
K. B. 667; [1902] A. C. 325, 341 ; 86 L. T. 
810 ; 51 W. R. 94.— H.L. (33.). 

Stanton Iron Co., In re (1855) 25 L. J. Ch. 
142 ; 21 Bcav. 164 ; 2 Jur. (N.S.) 130 ; 4 
W. R. 159. — ROMILLY, M.R., commented on. 

I Moore r. Rawlings (1859) 28 L. J. C. P. 247 ; 
6 C. B. (N.S.) 289 ; 5 Jur. (n.S.) 941. 

willes. J. — The decision of the Master of iho 
Rolls in Stanton Iromcorlts Company , In re. 
seems to be quite contrary to that of this Court 
in /licit man v. Cor. 27 L. J. O. P. 129, which 
case was affirmed in the Ex. Ch. — p. 253. 

Guidon v. Robson (1809) 2 Camp. 302 ; 11 
R. R. 713. — K.B., limited. 

Spun* r. Cass (1870) 39 L. J. Q. B. 249 ; L. R. 
5 Q. B. 656 : 23 L. T. 409.— q.b. 

BLACKBURN, J. — The case of Guidon v. Dobson 
. . . was an action upon a bill of exchange, and 
Lord Ellenborough must be taken to have ruled 
with reference to that fact. Now bills of 
exchange and promissory notes are exceptions to 
the rule that an undisclosed principal can sue 
upon contracts entered into with his agent or 
agents, as they stand upon the law merchant. 
— p. 251. 

Greenslade v. Dower (1828) 6 L. J. (O.S.) 
K. B. 155 ; 7 B. & C. 635 ; 1 M. & Ry. 
640 ; 31 R. R. 272. — K.B., adopted. 

Fisher r. Taylcr (1842) 2 Hare 218, 230. — v.-c. 

Brown v. Kidger (1S58) 28 L. J. Ex. 66 ; 3 
II. A N. 853. — EX., referred to. 

Jacobs r. Morris (1902) 71 L.J. Ch. 303 : [1902] 
1 Ch. 816 : 80 L. T. 275 ; 50 \V. R. 371.— C.A. 

South Carolina Bank v. Case (1828) 8 B. & 
O. 427 : 2 M. & Ry. 459 ; 0 L. J. (o.S.) 
K. B. 364. — k.b., questioned. 

Aclansonia Fibre Co., In re, Miles’s Claim 
(1874) 31 L. T. 9 ; 43 L. J. Oh. 732 ; L. R. 9 Ch. 
635 ; 22 W. R. 889.— L. JJ. : reversing 30 L. T. 776. 
—V.-C. 

MKLLISH, L. J.— The case of The South Carolina 
Da Jilt v. Case has, no doubt, been very con- 
siderably questioned by some judges since. . . . 
[In that case] the Court of King’s Bench gave 
an opinion to the Court of Chancery that, under 
all the circumstances of that particular case, 
the firm in England was bound by the bills 
drawn in the individual name of the partner 
in America, on the ground that that was 
to be treated, notwithstanding the articles of 
partnership, as the name of the firm, for the 
purposes of the business in America. In the 
other case of Xiehohon v. Die hefts, Crompton, J. 
says (at p. 527) : “ My only difficulty arose from 
the decision in The South Carolina Da Jilt v. Case. 
But I think if that case is to be regarded as law, 
it must be on the grounds pointed but by Bayley, 
B., in Smith v. Craven , 1 C. & J. 500, 507. 
Rightly or wrongly, the Court there assumed 
that the facts showed an authority flora the 
partners in England to the partner in America 
to bind the whole firm by contracts made by him 
there in his own name ; that he was, in fact, a 
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mere branch-house abroad of the house in this 
country.” From the mode in which Crompton, 
J. states that, it is tolerably clear that lie did 
not himself agree with the inference which the 
Court drew from all the facts in the case of The 
South- Car alum Bank- v. Case. TTe seems to 
have thought that it ought to have been deter- 
mined upon what was the real agreement, made 
by the partners inter se. However that may be, 
X am of opinion that this case of Alcholson v. 
Bieketts is a direct authority upon the question 
that is now before us. — p. 11. 

South Carolina Bank v. Case, commented on 
ancl distinguished, 

Yorkshire Banking Co. v. Beatson (1879) 48 
L. J. C. P. 428 ; 4 C. P. D. 204 ; 40 L. T. (554 ; 

27 AY. R. 911. — C.P.D. ; affirmed, (1SS0) 49 
L. J. C. P. 380 ;oC.P. D. 109 ; 42 L. T. 455 ; 

28 W. II. 879.— C.A. 

Kirk v. Blurton (1841) 12 L. J. Ex. 117; 9 
M. & \Y. 284 .— ex. 

Distinguished , Norton r. Sevmour (IS47) 1(5 

L. J. C. V. 100 ; 3 C. B. 792 ; 11 Jnr. 312.— C.P. ; 
Adansonia Fibre Co.. In re, Miles’ Claim (1874) 
L. ft, 9 Oh. 03 5, (540, n. ; 30 L. T. 770.— 
malixs, v.-c. (reversed, l.jj.) ; and Odell c. 
Connack (1887) 19 Q. B. D. 223— HAWKINS, j. 

Nicholson y. Ricketts (1800) 2 El. & El. 
497, 527 ; 29 L. ,J. Q. B. 55 ; G Jur. (n.S.) 
422; 1 L. T. 514; 8 AY. It. 211 .— q.b. 
Followed . Adansonia Fibre Co., In- re, Miles's 
Claim (1874) 43 L. J. Cli. 732 ; L. R. 9 Ch. 035 : 
31 L. T. 9; 22 AY. ft. 889.— L.JJ, {see extract, 
supra) ; distinguished, Yorkshire Banking Co. r. 
Beatsou (1880). — c.A. (supra'). 

Stephens y. Reynolds (1860) 29 L. J. Ex. 
278; 5 II. Ac N. 513; 2 F. & F. 147: 

2 L. T. 222. — EX., commented on and 
distinguished. 

Yorkshire Banking Co. r. Beatson (1879). — 
C.P.D. and C.A.. (s iq) r a). 

Emly v. lye (1812) 15 East 7; 13 ft, ft. 
347. 

Approved hut not applied , Evans v. Whyle 
(1829) 7 L. J. (o.S.) C. P.205; 5 Biiia 485 ; 2 

M. Ac P. 130 : M. & M. 4(58. — c.p. ; distinguished. 
Yorkshire Banking Co. v. Beatson (1S80 ). — c.a’ 
(supra). 

Furze v. Sharwood (1842) 11 L. J. Q.B. 119 : 

2 Q. B. 388 ; 2 <i. & D. 11(5 ; G Jur. 554 
— Q.B. ; and Yere y. Ashby (1829) 10 
B. & G. 2S8 ; 8 L. J. (o.s.) K. B. 57.— 
K.B., distinguished. 

Yorkshire Banking Co. r. Beatson (1879) 48 
L. J. C. P. 428 ; 4 (J. P. D. 204 ; 40 L. T. 054 ; 
27 W. ft. 911. — DENMAN and LOPES, .TJ. 

Vere v. Ashby, adopted. 

Keighley v. Durant (1901) 70 L. J. K. B. 002 ; 
[1901] A. C. 240. 254 ; 84 L. T. 777.— ILL. (e.). 

Bottomley y. Nuttall (1858) 28 L. J. C. P. 
110 ; 5 C. B. (n.S.) 122 ; 5 Jur. (N.S.) 315. 
— C.P.. applied . 

Keay r. Fenwick (1S7G) 1 C. P. D. 745, 750. 
—C.A. 

Bottomley v. Kuttall, referred to. 

ScarJ v. Jardine (1882) 51 L. J. Q. B. 012 ; 

7 App. Cas. 345 ; 47 L. T. 258 : 30 AY. ft. 893. 

— H.L. (E.). 

Musgraye y. Drake (1843) 13 L. J, Q. B. 10 : 


5 Q. B. 185 ; D. & M. 347 : 7 Jur. 1015.— 
Q.B., dismissed. 

Hogg v. Skeene (1805) IS C. B.*(n.s.) 420 : 34 
Ti. J. C. P. 153 ; 11 Jur. (N.S.) 244 ; 11 L. T. 70S ; 
13 AY. ft. 3S3.— C.P. 

eele, C.J. — I think myself the effect of that 
judgment was only a point of pleading, and that 
it does not invalidate the wi< lely-appli cable rule, 
that if a bill be tainted with fraud or illegality 
in its inception, the holder must prove that he 
or some one under whom he claims gave value 
for it. 

Lloyd y. Freshfield (182G) 2 Car. & P. 325 ; 
9 D. & ft. 19 . — k.b., discussed. 

Okell v. Eaton (1874) 31 L. T. 330. — Q.B. 

Blackburn, J. — Mr. ftussell appears to have 
gone to the jury on the gn .und that Miss Okell 
never spoke to Eaton on the subject of the loan, 
and to have urged, not that her silence was 
evidence of mala- Jide-s or of knowledge of the 
misapplication of the money, but that it was 
negligence, and the jury found that it was ; but 
this does not entitle the defendants to the ver- 
dict, for where it is within the scope of the 
purposes of the partnership to borrow money, 
one partner has authority to borrow on behalf of 
the partnership, and no duty is cast upon the 
person advancing the money to make any further 
inquiries. The case of Lloyd v. Freshfield is no 
authority for anything of the kind for there the 
advance was made to the defendant Kaye on his 
own cheque, and the money was paid by him to 
the credit of his account at his private banker’s, 
who was not the banker of the firm. The report 
of the motion for a new trial, in Carrington and 
Payne, is not very intelligible, and it differs from 
the report of the same case in Dowling and 
ftyland, in which the expressions attributed to 
Bayley, J. do not appear.— p. 331. 

- Chuck v. Freen (1828) 1 M. Ac M. 259.— K.B., 
explained and- distinguished. 

Laurence, In re, M’Keima, Ex parte (1861) 30 
L. J. Bk. 20 ; 7 Jur. (N.S.) 5SS ; 4 L. T. 164 ; 9 
YY. ft. 490.— L.c. and L.JJ. 

Butchart v. Dresser (1853) 4 De G-. M. & G-. 
542; 10 Hare 4->3 ; 1 AY. R. 178.— V.-C., 
.applied. 

Clough. In re, Bradford Banking Co. r. Cure 
(1885) 55 L. J. Ch. 77 : 31 Ch. D. 324 ; 53 L. T. 
716 ; 34 AY. ft. 96. — north, J. 

Sandilands v. Harsh (1819) 2 B. & Aid. 673. 
— K.B., at plied. 

Brettel r. Williams (1849) 19 L. J. Ex. 121 ; 

4 Ex. 623. — EX. 

Dundonald (Lord) v. Masterman (1869) 38 
L. J. Ch. 350 ; L. ft. 7 Eq. 501 ; 20 L. T. 
271 ; 17 AY. ft. 548. — V.-C., distinguished. 

riumer r. Gregory (1874) 43 L. J. Ch. 616 ; 
L. ft. 18 Eq. 021 ; 31 L. T. 17.— MALIKS, V.-C. 

Dundonald (Lord) v. Masterman, referred to. 

Cle tker t\ Twisden (1883) 24 Ch. D. 731 ; 49 
L. T. 633 ; 32 W. ft. 198.— DENMAN, J. ; reversed 
in C.A., see infra. 

Harman v. Johnson (1853) 2 E. & B. 61 : 22 
L. J. Q. B. 297; 3 Car. Ac K. 272; 17 
Jur. 1099; 1 AV. ft. 3^6. — Q.B. ; and 
Dundonald (Lord) v. Masterman, con- 
sidered. 

Cleather r. Twisden (1884') 28 Ch. I). 310 : 54 
L. J. Ch. 408 ; 52 L. T. 330 : 33 W. It. 435. 
— C.A. 
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baggallay, L.J, — There is no difficulty as 
to the law. The cases mainly relied on were 
Ilarman v. Joh if so a and Earl of Du ml maid v. 
Master man. In Harman v. Johnson, which was 
cited by the appellant, the law is stated as 
follows : — I read from the marginal note, “The 
receipt of money by one of a firm of attorneys 
from a client, professedly on behalf of the firm, 
for the general purpose of investing it as soon as 
he can meet with a good seenrity, is not an act 
within the scope of the ordinary business of an 
attorney, so as. without further proof of autho- 
rity from his partners, to render them liable to 
account for the money so deposited ; such a trans- 
action being part of the business of a scrivener, 
and attorneys, as such, not necessarily being 
scriveners.” But though the law may be so 
stated, no one will deny that a course of conduct 
may be pursued which may convert the act of a 
partner, for which the other members of the firm 
would not be otherwise liable, into one for which 
they will be responsible. The other case, on 
which the respondents relied, was one in which 
that principle was acknowledged, namely, Earl 
of Httndonnld- v. Master man, the hcadnote of 
which is as follows : “ Money received by one 
member of a firm of solicitors in the course of the 
management and settlement of the affairs of a 
client of the firm, is money paid to the firm in 
the course of their professional business : and 
consequently the members of the firm are liable 
to make good any loss occasioned by the negli- 
gence or dishonesty of their partner by whom 
such money was received.” In that case, 
the plaintiff being under pecuniary pressure, 
employed the firm in reference to arranging his 
affairs, and the particular sum received by the 
partner was received bjfrliim in the performance 
of the duties for which the firm was engaged. — 
p. 846. 

Cleather v. Twisden, 53 L. J. Ch. 3G5 ; 24' 
Oh. D. 731 ; 49 L. T. 6:53 ; 32 W. R. 193.— 
penman, J. ; reversed on the facts, (1885) 54 
L. J. Ch. 408 ; 2S Ch. D. 340 ; 53 L. T. 330 ; 33 
W. R. 435.— 0. A. 

Cleather v. Twisden, distinguished. 

Rhodes r. Monies (1894) 04 L. J. Ch. 122; 
[1895] 1 Ch. 230 ; 12 E. 0 ; 71 L. T. 599 ; 43 
W. It. 99.— C.A. 

SMITH, L. J . [after contrasting the facts of 
the two cases].— That those constitute radical 
di {Terences between the two eases carmol be 
denied, and in my judgment Cleather v. 
Twisden, which the learned judges who decided 
it in this Court declared to be a case upon 
the border line, by no means governs the 
present. ... It is clear from the last passage 
in the judgment of Fry, L.J. in Cleather v. 
Twisden that the learned judge, even upon 
, the fads proved in that case, was of opinion 
Unit if the bonds had been deposited with Barker 
upon firm’s business, the firm would have been 
responsible. — pp. 1*29, 130. 

Brydges v. Branfill (1842) 12 Sim. 369 ; 11 
L. J. Ch. 249 ; 6 Jur. 310.— V.-C. 

1 Inferred to, Howard r. Shrewsbury (1867) 36 
L. J. Ch. 283, 288; L. E. 3 Eq. 21S, 230; 15 
W. E. 301 . — romilly, m.e. ; referred to, Fadelle 
r. Bernard (1871)19 \V. E. 555. — M.R. ; applied. 
Phosphate Sewage Co. r. Hartmont, 5 Ch. D. 394, 
443 . — malins, v.-c. (affirmed, C.A.) ; discussed 
and applied , Marsh K Joseph (1896) 66 L. J. Ch. 


12S : [1897] 1 Ch. 213 ; 75 L. T. 558 ; 45 W. E. 
209.— C.A. 

Sadler v. lee (1843) 6 Beav. 324 ; 12 L. J. 
Ch. 407 ; 7 Jur. 476. — M.R. 
lief erred to, St. Aubyn c. Smart (1S67) L. E. 
5 Eq. 1,83; 17 L. T. 439; 16 W. E. 394.— 
malins, V.-c. (affirmed, C.A.) ; applied, Moore r. 
Knight (1890) 60 L. J. Ch. 271 ; [1891] 
1 Ch. 547 ; 63 L. T. 831 ; 39 W. 11. 312.— 
STIRLING, J. 

Blair v. Bromley (1840) 16 L. J. Ch. 105 ; 5 
Hare 542; 11 Jur. 115. — v.-C. ; affirmed. (1S47) 
16 L. J. Ch. 495 ; 2 Ph. 354 ; 11 Jur. 617.— L.C. 

Blair v. Bromley, distinguished. 

Coomer r. Bromley (1852) 5 Do G. & Sm. 532 ; 
16 Jur. 009.— V.-C. 

Blair v. Bromley, applied. 

St. Aubyn r. Smart (1867) L. E. 5 Eq. 1S3, 
186 ; 17 L.T.439 ; 16 W. E. 394.— MALINS, V.-C. ; 
Sawyer r. Goodwin (1867) 36 L.J. Ch. 57S, 581 ; 

15 W. E. 1008.— STUART, v.-c. ; Alliance Bank r. 
Tucker (1867) 17 L. T. 13. — C.P. ; Earushire r. 
Boll on (1869) 38 L. J. Ch. 594 ; L. E. 8 Eq, 294, 
300 ; 21 L. T. 51 ; 17 W. E. 986.— MALINS, V.-C. 

Blair v. Bromley, discussed and not applied. 
Mare r. Lewis (1869) Ir. E, 4 Eq. 219, 239. — 
V.-C. 

Blair v. Bromley, applied. 

Phosphate Sewage Co. r. Hartmont (1877) 5 
Ch. D. 394, 443 ; 45 L. J. Ch. 465 ; 34 L. T. 154.— 
malins, V.-C. {affirmed, C.A.) ; and James, Ex 
parte (1883) 49 L. T. 580 ; 4S J. P. 54.— KAY, J, 
Coomer v. Bromley (1852) 5 Dc G. & Sm. 
532 ; 16 Jur. 609. — v.-c., distinguished. 

St. Aubyn v. Smart (1867) L. R.*5 Eq. 183, 

185 ; 17 L. T. 439 ; 16 W.E. 394.— MALINS, V.-c’ 

Atkinson v. Mackreth (1S66) 35 L. J. Ch. 
624 : L. It. 2 Eq. 570 ; 14 L. T. 722 ; 14 
W. E. 883. — M.R., considered. 

Plumer r. Gregory (1S74) L. E. 18 Eq. 621 ; 
43 L. J. Ch. 616; 31 L. T. 17. 

malins, V.-C. — I am of opinion, with great 
respect for the late Master of the Eolls, that 
either the decision of Atkinson v. Mackreth must 
be considered to have proceeded upon its special 
circumstances, or it cannot be brought within the 
settled rules of the Court. In my opinion, where 
there is a joint and several liability, all or any of 
the parties liable may be sued without joining 
the remainder. So it was decided, as I consider, 
positively, in Gray v. Lewis (L. E. 18 Eq. 526), 
but iuferentially also in St. Aubyn v. Smart 
(L. E*. 5 Eq. 183 ; I hid. 3 Ch. 646), where a fund 
had been misapplied by one of two solicitors 
carrying on business in partnership, and in a 
suit against the other partner alone he was made 
liable "to repay it. — p. 627. 

Atkinson v. Mackreth, applied. 

St. Aubyn r. Smart (1867) L. E. 5 Eq. 183, 

186 ; 17 L. T. 439 ; 16 W. E. 394.— MALINS, V.-C. 

St. Aubyn v. Smart (1867) L. E. 5 Eq. 183 ; 
17 L. T. 439 : 16 W. E. 394.— MALINS, V.-C. : 
affirmed, (1868) L. E. 3 Ch. 646 ; 19 L. T. 192 ; 

16 W. E. 1095.— L.JJ. 

St. Aubyn v. Smart, applied. 

Dundonald (Earl) v. Mastnrman (1869).r-V.-C. 
(supra-, col. 2044) ; Ramshire r. Bolton (1869) 
38 L. J. Ch. 594 ; L. R. 8 Eq. 294 : 21 L. T. 51 ; 

17 W. R. 986.— malins, v.-c. ; Plumer i\ Gregory 



2047 


PARTNERSHIP, 


2048 


(1874:) 43 L. J. Ch. 610 ; L. R. 18 Eq. 621 ; 31 
L. T. 17. — M Alins, v.-c. ; Phosphate Sewage Co. 

Hartmont (] 877) 45 L. J. Ch. 465 ; 5 Ch. D. 394, 
443 ; 34 L. T. 154.— -mat, ins, v.-C ; affirmed, C.A. 

St. Aubyn v. Smart, distinguished. 

Hughes r. Twisdeii (1886) 55 L. J. Ch. 481 : 
54 L. *T. 570 ; 34 W. 11. 498. — NORTH, J. 

Plunier v. Gregory (1874) 43 L. J. Ch. 616 : 
L. It. 18 Eq. 621 ; 31 L. T. 80.— MALIKS, 
V.-C.. referred to. 

Phosphate Sewage Co. r. Hartmont (1877) 45 
L. J. Ch. 465 : 5 Ch. D. 394, 443 : 34 L. T. 
154 . — m alins, V.-C. (affirmed, C.A.) ; Cleatlier 
■v. Twisden (1883). — DENMAN, J. (see supra, 
col. 2045) ; and Hughes v. Twisden (1886). — 
NORTH, J. (sipra). 

Hamper, Ex parte (1S11) 17 Yes. 403: 11 
It. It. 115.— L.c. 

Adopted ancl dictum observed upon , Pott r. 
Eyton (1846) 15 L. J. C. P. 257; 3 C. B. 32. 
— C.P. ; referred' to, Bullen r. Sharp (1865). — 
EX. CH. (supra, col. 2027) ; Moll wo v. Court of 
AYards (1872). — P.C. {supra, col. 2027) ; and 
Pooley v. Driver (1876). — M.R. {supra, col. 2028).' 

Swan v. Steele (1806) 7 East 210 ; 3 Smith j 
199; 8 II. it. 618- — K.B., distinguished. 
Yorkshire Banking Co. v. Beatson (1879) 48 
L. J. O. P. 428 ; 4 C. P. D. 204 ; 40 L. T. 654 ; 
27 AY. It. 911 . — c.p.d. ; and S. O. affirmed, (1880) 
49 L. J. O. P. 380 ; 5 C. P. D. 109 ; 42 L. T. 
455 ; 28 W. It. 879.— C.A. 

Sumner v. Powell (1816) 2 Mer. 30. — m.r. ; 
affirmed, T. r. It. 423. — L.C., held imp - 
pli cable. 

Beresford r. Browning (1875). — C.A. (infra). 

Wilmer v. Currey (1848) 2 De G. Sm. 347 ; 
12 Jur. 847. — V.-C., considered. 

Beresford r. Browning (1875) 1 Ch. D. 30 ; J 
45 L. J. Ch. 36 ; 33 L. T. 524 ; 24 \V. R. 120.— C.A. 

BAGGr allay, J.A. — It appears to me that the 
authorities cited by the counsel for the appellant 
only establish the proposition that, where a 
liability arises from the instrument only, the 
extent of the obligation must be measured by 
the terms of the instrument only, and Wilmer 
v. Currey is not inconsistent with this view. — 
p. 37. 

4. Partnership Property. 

Lomax, In re, Bauerman, Ex parte (1838) 3 
Deac. 476; Mont. & C. 569. — BK. ; and 
Krauss, In re, Birley, Ex parte (1841) 1 
Mont. D. & D. 387 ; 2 Mont, D. & D. 354. 
— BK . , d i sting wish cd. 

Lodge r. Pritchard (1863) 32 L. J. Oh. 775 ; 2 
N. 11. 5 37 ; 1 De G. J. & H 610 ; U L. T. 107 ; 11 
W. It. 1086.— L,rj. 

Whitmore v. Mason (1861) 31 L. J. Ch. 433 ; 
2 Johns. & H. 204 ; 8 Jur. (N.S.) 278 ; 5 
L. T. 631 ; 10 W. B. 168.— V.-C. 

Dictum approved. Mackintosh v. Pogose (1895) 
61 L. J. Ch. 2 74; [1895] 1 Ch. 505; 72 L. T. 
251 ; 43 AY. It. 247.— STIRLING, J. ; followed, 
Borland’s Trustee v. Steel (1900) 70 L. J, Ch. 
51: [1901] 1 Ch. 279; 49 AY. It. 120.— 

FARWELL, J. 

MeUor, In re, Butcher, Ex parte (1SS0) 13 
Ch. D. 465 ; 42 L. T. 299 ; 28 AY. ft. 484. 
— C.A., distinguished. 

Pevitt. r. Kearney (1883) 11 L. R. Ir. 225. — V.-C. 


Gray v. Chiswell (1803) 9 A T es. 118 ; 7 R. R. 
151. — L.C., approved and ajyjlicd. 

Lodge r. Pritchard (1S63) 32 L. J. Ch. 775 ; 

2 N. R. 537 ; 1 De G. J. A S. 610 ; 9 L, T. 107 : 
11 \Y.R. 1086.— L.JJ. 

Gray v. Chiswell and Kendall, Ex parte (1811) 
17 Vcs. 514, 518 ; 1 Rose 71 ; 1 L R. It. 122. 
— L.c., referred to. 

Kendall r. Hamilton (1879) 48 L. J. C. P. 705 ; 
4 App. Gas. 504 ; 41 L. T. 438 ; 2S AY. R. 97.— 
H.L. (E.). 

Williams, Ex parte (1805) 11 Yes. 3 ; 8 It. R. 
62. — L.C., principle adopted. 

Edwards Wood, In re, Mavon, Ex parte (1865) 
34 L. J. Bk. 25 ; 4 De G. J. h S. 664 ; 6 N. R. 8 ; 
11 Jur. (N.S.) 433 ; 12 L. T. 254 : 13 W. R. 629. 
— L.C. ; referred to, Kendall v. Hamilton (1879) 
4S L. J. O. P. 705; 4 App. Cas. 504 ; 41 L. T. 
418 ; 2S AA r . R. 97.— H.L. (e.). 

Brewster’s Assignees, Ex parte (1853) 22 
L. J. Bk. 62 . — l.jj. ; Johnston, In re, 
Cooper, Ex parte (1840) 10 L. J. Bk. 11 ; 
1 Mont. D. k D. 358 ; 5 Jur. 10, explained. 
Graham r. McCulloch (1875) L. It. 20 Eq. 397 ; 
32 L. T. 748 ; 23 AY. R. 780.— v.-c. 

Houghton v. Houghton (1841) 10 L. J. Ch. 
310 ; II Him. 491 ; 5 Jur. 528. — V.-C., 
observed upon. 

Davies v. Games (1879) 12 Ch. D. S13 ; 28 
AY. R. 16.— V.-C. 

Waterer v. Waterer (1873) L. R. 15 Eq. 
402 ; 21 AY. R. 508.— L.JJ., for V.-C. 
Observed upon, Davies •<*. Games (1S79) 12 
Ch. D. 813 ; 28 AY. R. 16. — v.-c. ; observed on and 
distinguished, Murtagh f. Costello (1881) 7 
L. R. Ir. 428. — v.-C. ; considered and applied , 
Att,-Gen. v. Hubbuck (1S83) 52 L. J. Q. B. 464, 
472 ; 10 Q. B. D. 48S, 501 ; 48 L. T. 60S.— 
q.b.d. ; affirmed, C.A. 

Streatfield, In re, City Bank, Ex parte (1S60) 

3 L. T. 792. — BK. ; reversed nom. H treat held (or 
Laurence), In re, M'Kenna, Ex parte (1SG1) 30 
L. J. Bk. 20 ; 3 De Ct. F. & J. 629 ; 7 Jur. (N.S.) 
588 ; 4 L. T. 164 ; 9 W. It. 490.— C.A. 

Darby v. Darby (1856) 25 L. J. Ch. 371 ; 3 
Drew, 495 ; 2 Jur. (N.S.) 271 ; 4 AY, It. 
413. — V.-C. 

Distinguished , Steward r. Blakeway (1809) 
L. R. 4 Ch. 603. — l.jj. : observations applied , 
Forbes r. Steven (1878) 39 L. J. Ch. 485 ; L. Pt. 
10 Eq. 178; 22 L. T. 703; IS AY. R. 686.— 
JAMES, V.-C. ; adopted, Att.-Gen. r. Hubbuck 
(J884) 53 L. J. Q. B. 146; 13 Q. B. D. 275, 289 ; 
50 L. T. 374. — C.A. ; principle applied , Hulton. 
In re (1890) 62 L. T. 200.— C.A. 

Steward v. Blakeway (1869) L. R. 4 Ch. 
603. — L.JJ. , distinguished, 

Att.-Gen. tr. Hubbuck (1S83) 10 Q. B. D. 
488 ; 52 L. J. Q. B. 464 ; 48 L. T. 60S.— Q.B.D. ; 
affirmed, C.A. 

Steward v. Blakeway, distinguished. 

Hulton, In re, Hulton v. Lister (1890) 62 L. T. 
200.— C.A. 

cotton, L.J. —In Steward v. Blaheway it was 
held that, although part of the property was 
used for the purpose of the partnership, yet it 
was not to be considered as converted from real 
estate into personal estate. . . . They agreed to 
hold it as real estate in which they were to be 
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co-owners, not to hold it as part of tlieir joint 
stock to be sold,, when the partnership was put an 
end to and had to be wound-up. In my opinion, 
therefore, that ease cannot prevent the conse- 
quences of what I think is the true inference to 
be drawn from the evidence we have before us. — 
p. 203. 

Jeffereys v. Small (1G83) 1 Vernon 217 : and 
Lake v. Craddock (1732) 3 P. Wins. 158. 
— L.C., considered . 

Dale r. Hamilton (18-10) 10 L. J. Ch. 12G : 5 
Hare 3th) ; ■ 1 1 Jur. 1G3. — v.-c. : S. 0. on appeal, 
(1817) 10 L. J. Oh. 3i>7 ; 2 Pk. 2GG ; 11 Jur. 
574.— L.C. 

Webster v. Webster (1791) 3 Swanst. 490. n. 
— L.C. 

Referred to , Friend r. Young (1897) GG L. J. Ch. 
737 ; [1897] 2 Oh. 421 : 77 L. T. 50 : 4G TV. It. 
139. — 'STIRLING-, J. ; explained. David and Mat- 
thews, In re (1899) 68 L. J. Ch. 185 ; [1899] 1 
Ch. 378 ; 80 L. T. 75 ; 4:7 TV. K. 313 . — rosier, j. 

Banks v. Gibson (1865) 34 L. J. Ch. 591 ; 
34 P>eav. 560 ; 13 \V. It. J012.—M.K. 

Dittf inguished, Scott r. Howland (1872) 26 L. T. 
391 : 20 \V. It. 508. — V.-c. : ami Levy r. Walker 
(1879) 48 L. J. Ch. 273 ; 10 Ch. D. 436 : 39 L. T. 
654 ; 27 W It. 370. — hall, v.-C. (reversed. C.A.) ; 
applied, Chappell r. Griffith (1885) 53 L. T. 
459 : 50 J. J*. 86. — KAY, J. ; distinguished, David 
and Matthews, In re (1899) G8 L. J. Ch. 185 ; 
[1899] 1 Ch. 378 : 80 L. T. 75; 47 TV. K. 313. 
— romer, j. See “Goodwill” 

Banks v. Gibson, considered. 

Burchell r. Wilde (1900) 69 L. J. Ch. 314; 
[1900] 1 Cli. 551 : 82 L. T. 576 ; 48 W. K. 491.— 

(J. A. BINDLEY, M.R. . RIGBY and WILLIAMS, L.JJ. 

lindley, m.k. — B ut if you come to the con- 
clusion (about which there can be no doubt) that 
the goodwill, apart from the benefit of the firm 
name, as to which nothing is said, was not to be 
sold, but was to be divided between the partners, 
what is the result ? It appears to me to follow 
that each partner could use the name of the old 
firm. They had become tenants in common of 
that, asset, and each partner was entitled to 
enjoy that asset ... I cannot see any legal 
answer to this position, anil this T think explains 
the decision of Lord liomilly, T1.1L, in Ranh v v. 
Gibson, and clearly distinguishes the present 
case from Gray v. Smith [infra, col. 2050) and 
the other eases which .have been cited. 

Levy v. Walker (1879) 48 L. J. Ch. 273 ; 10 
Oh. D. 436 ; 39 L. T. 654 ; 27 TV. It. 
370. — C.A. 

Applied , Chappell r. Griffith (18S5) 53 L. T. 
459 ; 50 J". P. 86. — KAY, J. ; distinguished, 
Chatteris v. Isaacson (1887) 57 L. T. 177. — 
KEKKAVicir, J. ; dicta, adopted. Bodega Co. r. 
Owens (1889) 23 L. It. Ir. 371, 384.— V.-C. 

Levy v. Walker, distinguished. 

Gray r. Smith (1889) 59 L. J. Ch. 145 ; 43 
Ch. D‘ 208 ; 62 L. T. 335 ; 38 TV. K. 310.— C.A. 
COTTON, BOWEN and FRY, Tj.JJ. 

cotton, L.J. — Levy v. Walher does not apply 
to the present case. There Levy could not have 
been subjected to any liability by the continued 
use of the name of the old firm— it did not include 
his name ; moreover, there was in that case an 


assignment in express terms of the goodwill and 
business, whereas here the only agreement is that 
Bennett will withdraw fiom the partnership. — 
pp. 147, 148. 

Levy v. Walker, discussed. 

Thvnne c. Shove (1890) 59 L. J. Ch. 599 : 45 
Cli. D. 577: 62 L. T. 803: 38 W. R. 007.-- 
ST IDLING, J. 

Levy v. Walker, referred to. 

. David and Matthews, In re (1 899) <‘>8 L. J. Cli. 
185 : [1899] I Ch. 378 ; 80 L. T. 75 : 4 7 W. Li. 
313. — ROM Eli, J. 

Gray v. Smith (1889) 59 L. J. 01 1 . 145 : 43 
Ch. D. 208 : 62 L. T. 335 ; 38 W. II. 310.— 
C.A. , discussed. 

Thynne r. Shove (189o) 59 L. J. Cli. 509 ; 45 
Cli. D. 577; 62 L. T. 803; 38 W. IL 667. — 
STTRLTNG, J. 

Gray v. Smith, distinguished. 

Jennings r. -Jennings (i SON) 67 L. J. Ch. 190 : 
[1898] 1 Ch. 378 : 77 L. T. 786 : 46 W. II. 314.— 
stir ling , j. See 4i Goodwill. ’ ! 

Gray v. Smith, distinguished. 

Burchell r. Wilde (1900) 69 L. J. Oh. 314 ; 
[1900] 1 Ch. 551 ; 82 L. T. 576 ; 48 W. H. 49 L— 
C.A. BINDLEY, M.R. , RIGBY and WILLIAMS, L.JJ. 
* See extract, supra, col. 2049. 

Gray v. Smith, referred to. 

De Nichols, In re (1900) 69 L. J. Ch. 680: 
[1900] 2 Ch. 410 ; S2 L. T. 840; 48 TV. R. 602. 
— KEKEWICH, J. 

David and Matthews, In re (1899) 68 L. J. 
Ch. 185 ; [1899] 1 Ch. 878; 80 L. T. 75 ; 
47 W. 11. 313 . — romer, J.. applied. 
Gillingham v. Beddovv (1900) 69 L. J. Oh. 527 ; 
[1900] 2 Ch. 242 : 82 L. T. 791 : 64 J. P. 617.— 
COZENS-HARDY. j. ; and Leas Hotel Co., In re 
(1902) 71 L. J. Ch. 294 ; [1902] 1 Ch. 332 ; 86 
L. T. 182 ; 50 TV. K. 409 . — kekewich, j. 

Burchell v. Wilde, applied. 

Townsend r. Jarman (19U0) 69 L. J. Ch. 823 ; 
[1900] 2 Ch. 698 ; 83 L. T. 366 ; 49 W. It. 158.— 
FARWELL, J. 

Burchell v. Wilde, referred to. 

Walter r. Ashton (1902) 71 L.J. Ch. 839 : [1902] 
2 Ch. 282 ; 87 L. T. 1 96 ; 51 W. K. 131 .—BYRNE, ,L 
Dean v. MacDowell (1878) 47 L. J. Ch. 537 : 
8 Ch. D. 345 ; 38 L. T. 862 ; 26 W. 11. 480.— 
C.A., explained and followed. 

Aas r. Bonham [1 891 ] 2 Ch. 2 14 ; 05 L. T. 25.— 
C.A. BINDLEY, BOWEN and KAY, L.JJ. 

Harvey v. Crickett (1816) 5 M. & S. 336 ; 17 
B. 11. 338, explained. 

Woodbridge r. Swann (1833) 2 L. J. K. B. 132 ; 
4 B. & Ad. 633 ; 1 N. & M. 725.— k.b. 

Harvey v. Crickett and Woodbridge v. Swann, 

considered. 

Buckley v. Barber (1851) 20 L. J. Ex. 114 ; G 
Ex. 164 ; 15 Jur. 63. — EX. 

Boddam v. Eyley (1785) 1 Bro. C. G. 239 : 2 
lb. 2. 

Applied, Fergusson r.Fyffc (1840-1) S*01. k F. 
121. — H.L. (SC.) ; referred to, Barfield >i\ Lough - 
borough (1872) 42 L. J. Ch. 179 : L. R. 8 Ch, 1 ; 
27 L. T. 499 ; 41 W, R. 86.— L,C. 
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Pilling v. Pilling (18G5) 3 D. J. & S. 162. — 
L.JJ., questioned. 

Smith V. Donaldson, 2 Ct. of Sees. Gas. 
(3rd series) 86, referred to. 

Barfield v. Loughborough (1872) L. R. 8 Ch. 1 ; 
42 L. J. Gh. 179 : 27 L. T. 499 ; 21 AY. R. 86. 

selborne, L.c. — 1 should hold, therefore, on 
principle that no interest is, after dissolution, 
payable between partners merely on the ground 
that they have still remaining in the concern 
unequal shares of capital, on which during the 
continuance of the partnership they were en- 
titled, either by express agreement, or by their 
course of dealing, to have interest credited either 
with or without rests. The authorities, with the 
one exception {Pilling v. Pilling'), seem to me 
to be in accordance with this view. ... If 
Pilling v. Pilling , decided in 1865, is not to 
he explained by any special circumstances, it 
seems right to observe that it was decided, 
in the first instance, by the judge whose later 
decision in Watney v. Wells was affirmed by 
Lord Chelmsford, and by the same Lords 
Justices who afterwards in 1806 decided Wood 
v. Scales. In Smith v. Donaldson (2 Dec. in 
Court of Session, 3rd Series), the advances on 
which interest (with rests) was allowed were 
made to a dissolved partnership for the purpose 
of its liquidation ; and a binding agreement for 
the allowance of such interest was held to he 
established. — p. 5. 

Pilling v. Pilling, principle applied. 

Bruner v. Moore (1903) 73 L. J. Ch. 377 : 
[1904] 1 Ch. 305 . — FAR WELL, J. 

Watney v. Wells (1SG7) 36 L. J. Ch. 861 : 
L. R. 2 Ch. 250 ; 16 L. T. 24S ; 15 W. R. 
621. — L.C., applied. 

Dinham r. Bradford (1869) L. R. 5 Ch. 519.— 
L.C. ; Barfield a. Loughborough (1872) 42 L. J. 
Ch. 179 ; L. R. S Ch. 1 : 27 L. T. 499 ; 21 W. R. 
86. — L.c. Sec extract, supra. 

Watney v. Wells, considered. 

Yates v. Finn (1880) 49 L. J. Ch. 188 ; 13 Ch. 
D. 839 ; 28 W. R. 387. 

7-TALL, V.-c. — I should say with reference to 
Watney v. Wells, the arguments which were 
addressed to the Court in that case upon the 
state of the assets, were such as rather to show 
that it was thought not improbable that giving 
back to each partner his capital with its accumu- 
lations would or might pretty nearly exhaust the 
whole fund. It docs not at all appear from the 
report whether the mode of division of the surplus 
profits was thought worth consideration. 1 do 
not think that I can regard that decision as a 
considered j udgment at all upon that part of the 
case, or as standing in the way of the view which 
1 think ought to be takou as to the principle 
to be adopted in a case like the present with 
reference to the division of profits in a business 
partnership carried on after the decease of one 
of the partners by the surviving partner. — p. 191. 

Watney v. Wells, referred to. 

Sheppard r. Scinde, &c., Ry. (1887) 56 L. J. Ch. 
558 ; 56 L. T. 180 ; 35 AY. R. 516— KEKEWICH, J. : 
affirmed, C.A. 

Barfield v. Loughborough (1872) 42 L. J. 
8h. 179 ; L. R. 8 Ch. 1 ; 27 L. T. 499 ; 41 
AY. R. 86.— L.C., inapplicable. 

Keily r. Stevens (18S6) 3 Times L. R. 189. — 
CHITTY, J, 


5. Profits and Losses. 

Alston v. Sims (1855) 24 V. J. Ch. 553 : 1 
Jur. (N.S.) 438 ; 3 Eq. II. 334 ; 3 AY. R. 
451. — v.-c.. referred to. 

Collins r. Jackson (1862) 31 Bear. 645, 650. 

— M.R. 

Wood v. Scoles (1S66) 35 L. J. Cli. 547: 
L. R. 1 Ch. 369 ; 12 Jur. (X.S.) 555 ; 14 
AA r . R. 621. — L.JJ., explained. 

Nowell r. Nowell (1S69) L. R. 7 Eq. 538. — 
JAMES, V.-C. 

Wood v. Scoles, applied. 

Barfield r. Loughborough (1872) 42 L. J. Ch. 
179 ; L. R. 8 Ch. 1 : 27 L. T. 499 ; 41 AY. ft. 86. 
— L.C. (see extract-, supra) ; applied. Aldridge, 
In re, Aldridge r. Aldridge (1894) 63 L. J. Ch. 
465 : [1894] 2 Ch. 97 ; 8 R. 189 ; 70 L. T. 724 ; 
42 AY. R. 409. — NORTH. J. 

Johnston v. Moore (1858) 27 L. J. Ch. 453 ; 
4 Jur. (N.S.) 356 ; 6 AY. R. 490.— V.-C., 
follo/ccd but commented vpon. 

Ibbotson r. Elam (1865) L. R. 1 Eq. 188 ; 14 
AY. R. 241. — M.R, 

Johnston v. Moore and Ibbotson v. Elam, 

not applied. 

Cooper r. Laroche (1869) 38 L. J. Oh. 591. — 
M ALINS, V.-C. 

Johnston v. Moore, commented vpon. 
Ibbotson v. Elam (1865) L. R. 1 Eq. 1S8 ; 14 
AY. R. 241. — -3M.B., principle adopted. 
Browne v. Collins (1871) L. R. 12 Eq. 586. — 
WICKENS, V.-C. 

Ibbotson v. Elam , followed. 

Lambert- r. Lambert (1874) 29 L. T. S7S ; 43 
L. J. Ch. 106 ; 22 AY. li. 359.— V.-C. 

Johnston v. Moore, explained. 

Piowlls r. Bebb (1900) 69 L. J. Ch. 562 ; [1900] 
2 Ch. 107, 120; 82 L. T. 633 ; 48 AY. R. 562. 
— c.A. 

Straker v. Wilson, 39 L. J. Ch. 463 ; 18 AY. R- 
643. — v.-C.; rerersed , (1871) 40 L. J. Ch. 630 ; 
L. 11. 6 Ch. 503 ; 24 L. T. 763 ; 19 AY. R. 761. 
—L.C. 

Willet v. Blandford (1842) 1 Hare 253 ; 11 
L. J. Ch. 182 ; 6 Jur. 274.— V.-C. 

Approved- and applied, Simpson r. Chapman 
(1853) 4 Be (4. M. & C4. 154, 171.— L.JJ. ; 
inapplicable, A T vse r. Foster (1874) 44 L. J. Ch. 
37, 48 : L. R. 7*H. L. 318, 337 ; 31 L. T. 177 ; 
23 AY. I*. 1355. — H.L. (e.) ; observations con- 
sidered, Yates r. Finn (1880) 49 L. J. Ch. 188 ; 
13 Ch. B. 839 ; 28 AY. R. 387.— HALL, V.-C. 


6. Retirement or Death of Partner. 

Troughton v. Hunter (1854) 18 Beav. 470. — 
m.r ., followed. 

Hendry v. Turner (1886) 55 L. J. Ch. 562 : 32 
Ch. D. 355 ; 54 L. T. 292 34 AY. R. 518.— 

KAY, J. 

David v. Ellice (1S26) 4 L. J. (o.s.) K. B. 
125 : 5 B. & C, 196 ; 7 D. & R. 690 ; 1 
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Car. & P. 3GS ; 20 E. E. 210.— K.B., 
questioned. 

Thompson r. Percival (1834) 5 B. k Ad. 925 : 
3 N. & M. 167 ; 3 L. J. K. P*. 98 .— k.p>. 

D UNMAN, C..T. (For tlie Court).' — In J land v. 
JJlli.ee no bill of exchange was given, and that 
decision, on consideration, is not altogether satis- 
factory to ns. We cannot hut think that there 
was abundant evidence to go to a jury (and upon 
which the Court might have decided), of the 
payment of the old debt by Inglis, Ellice & Co., 
to the plaintiff, and a new loan to the new firm : 
which might have been as well effected by a 
transfer of account by mutual consent as by 
actual payment of money. — p. 933. 

David v. Ellice, considered . 

Blair i\ Bromley (1846) 10 L. J. Ch. 495 : 2 
Ph. 354 ; 11 Jur. 617.— V.-O. 

Thompson v. Percival (1834) 3 L. J. K. B. 
9S ; 5 B. & Ad. 925 ; 3 N. & M. 107.— K.B. 

Considered , Blair r. Bromley (1846) 10 L. J. 
Oh. 495 ; 2 Pli. 354 ; 11 Jur. 017. — V.-C. ; applied. 
Lyth v. Ault (1852) 7 Ex. 609 ; 21 L. J. Ex. 217i 
— EX. ; considered, Maingay r. Lewis (1870) 
Ir. R. 5 O. L. 221). — ex. ch. ; distinguished. 
Head, In re (1893) 03 L. J. Ch. 549 [1893] 
8 Ch. 426 ; 70 L. T. 608 ; 42 W. E. 419.— 
GHITTY, J. 

Harris v. Farwell (1851) 15 Beav. 31. — M.R.. 

distinguished. 

Bilborough r. Holmes (1876) 46 L. J. Ch. 446 ; 
5 Oh. I). 255 ; 53 L. T. 75 ; 25 W. E. 297. 

hall, v.-c. — Moreover the proof in the bank- 
ruptcy was solely against the estates of Wood head 
and Joseph Holmes, ancT was not. as in Harris v. 
Harwell, “for money had and received to and for 
the use of ” the creditors, but was for “ money 
lent and advanced ” to the bankrupt. This is in 
my opinion quite sufficient to show, without any 
renewal of the deposit notes, an acceptance of 
the liability of the bankrupts, and a release of 
the former members of the firm. This distin- 
guishes tlie case from Harris v. Harwell . — 
p. 448. 

Bilborough v. Holmes, referred to. 

Scarf r. Jardine (1882) 51 L. J. Q. B. 612 ; 7 
App. Oas. 345 ; *17 L. T. 258 ; 30 AV. E. 893.— 
H.L. (K.). 

Harris v. Farwell and Bilborough v. Holmes, 

referred to. 

■ House r. Bradford Banking Co. (1894) 63 
L. J. Ch, 337 ; [1894] 2 Ch. 32^ 54 ; 7 B. 127 ; 70 
L. T. *127. — O.A. ; affirmed, 63 L. J. Ch. 890 ; 
[1894] A. 0. 580 ; 6 E. 349 ; 71 L. T. 522 ; 43 
W. R. 78.— H.L. (e.). 

Hart v. Alexander (1837) 6 L. J. Ex. 129 ; 
2 M . & W. 484 ; 7 Car. & P. 740 ; M. & H. 
63. — nx. 

Adopted, Maxted r. Paine (1871) 40 L. J. Ex. 
57; L. K. 6 Ex. J32, 157; 21 L. T. 149; 19 
W. E. 527. — ex. CJr. : referred to, Bouse r. 
Bradford Banking Co, (supra, in C.A.). 

Pettyt v. Janeson (1S19) G Madd. 146: 22 
R. R. 259. — Y.-C., followed. 

Hunter v. Bowling (1893) 62 L. J. Ch. 617: 
[1893] 3 Ch. 212 ; 2 R. 608 ; 68 L. T. 780 ; 42 
W. R. 107,— c, A, BOWEN, lopes and kay, l.jj. 


Elliot v. Brown (3 791) 3 Swanst. 489, n., 
considered. 

Dale i\ Hamilton (1846) 16 L. J. Cli. J2G ; 5 
Hare 369 ; 11 Jur. 163. — V.-C. ; S. C. on appeal , 
(1817) 16 L. J. Ch. 397 ; 2 Ph. 266 ; 1 1 Jnr. 571. 
— L.-O. 

Liverpool Borough Bank v. Walker (1859) 
4 Be G. <fc J. 24 . — l.jj. : and Jacomb v. 
Harwood (1751) 2 Vos. soil. 265, distin- 
<} u Idled. 

Kendall r. Hamilton (1878) 47 L. J. C. P. 605 ; 
3 O. P. B. 403 ; 39 L. T. 250.— C.A. ; affirmed, 
(1879) 48 L. J. C. P. 705 ; 4 App. Cas. 504 ; 41 

L. T. 418 ; 28 W. E. 97.— H.L. (E.). 

THESIGER, L.J. — It is unnecessary to go tlirough 

the numerous cases which were cited during the 
argument, but it will be right to refer to the 
cases of The Lirerpool Boron (jh Banh v. Wallter , 
and Jaeomh v. Harwood , as in those cases judg- 
ments recovered against some of several partners 
were held not to be a bar to proceedings in 
equity against the estate of a deceased partner. 
But in each of those cases the judgment was not 
recovered until after the death of the partner 
against whose estate the creditor was seeking 
relief : and the cases in which relief has been 
given in equity against the estate of a deceased 
partner, certainly establish that from and after 
his death his estate is subject to a separate or 
several liability. 

Liverpool Borough Bank v. Walker and 
Jacomb v. Harwood. See 

Hodgson, In re, Beckett •/*. Ramsdale (1885) 
55 L. J. Ch. 241 ; 31 Ch. D. 177 ; 54 L. T. 222 ; 
34 W. R. 127.— C.A. 

Devaynes v. Noble, Sleech’s Case (1816) 1 
Mcr. 529, 539.— L.C. 

Applied, Wilkinson v. Henderson (1833). — 

M. K. (infra); Bower r. Societe des Aifreteurs 
(1867) 17 L. T. 490, 494. — v.-C. ; Beresford i\ 
Browning (1875) L. R. 20 Eq. 564, 573. — M.it. 
(affirmed, C.A.) ; dicta considered, Kendall r. 
Hamilton (1878) 3 C. P. B. 403, 407.— c. A. 
(affirmed, ill. (e.) ) ; applied , Hallett’s Estate, 
In re (1880) 13 Ch. B. 696, 735. — C.A. : referred- 
to. Rouse r. Bradford Banking Co. (1894) 63 
L. J. Ch. 337 ; [3 894] 2 Ch. 32, 54.— C.A. (affirmed, 
II. L.) ; and sec Friend r. Young (1897) 66 L. J. 
Oh. 737 ; [1897] 2 Ch. 421, 427. — ST ntLING, 3. 

Braithwaite v. Britain (1836) 1 Keen 206. 
— M.ft. 

liefer red, to, Way r. Bassett (1845) 15 L. J. Ch. 
1 ; 5 Hare 55 ; 10 Jur. 89. — v.-c. ; disHm/uished, 
Fordliam v. Wallis (1853) 22 L. J. Ch. 548 : 
10 Hare 217; 17 Jur. 228; 1 W. R. 118.— 

TURN Ell, V.-C. 

Wilkinson v. Henderson (1 833) 2 L. J. Ch. 
190 ; 1 Myl. &; K. 5S2.-M.it. 

A pplied, Brown r. Weatherby (1 84 1) 12 Sim. G* — 
V.-C .; referred to, Way r. Bassett (1S45) 15 L. J . Ch. 
1 ; 5 Hare 55 ; 10 Jur. 89. — v.-c. ; considered, 
Brown v. Gordon (1852) 22 L. J. Ch. 65 ; 16 
Beav. 302 ; 1 W. 11. 2. — M.it. ; adopted, Brett r. 
Beckwith (1856) 26 L. J. Ch. 130 ; 3 Jur (N.s.) 
31 ; 5 W. E. 112. — M.R. ; and Bower r. Societe 
des Aifreteurs (1807) 17 L. T. 490.— MALINS^ V.-C. ; 
principle not applied, Ivendall r. Hamilton (1878) 
47 L. J. C. P. 665 ; 3 C. P. D. 403 ; 39 L. T. 250. 
— C.A. (affirmed, H.L. (e.) ) ; referred to, McRae, 
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In re (1S83) 53 L. J. Ch. 1132 ; 25 Ch. I). 10 : 
49 L. T. 544; 32 W. R. 304. — KAY, .T. (affirmed. 
C.A.) ; followed, Doetsch, In re. Matlieson r. 
Ludwig 089*0 05 L. J. Oh. 855 ;'[1$D6] 2 Ch. 
886 ; 75 L. T. 69 ; 45 W. E. 57. — romer, j. 

Winter v. Innes (1838) 4 Myl. & Cr. 101 ; 2 
Jur. 981.— L.c. 

liefer red to. Way r. Bassett (1845) 15 L. J. Ch. 
1 ; 5 Hare 55 : 10 Jur. 89. — v.-C. : considered. 
Brown r. Gordon (1852) 22 L. J. Ch. 05; 16 
Bear. 302 ; 1 W. E. 2. — M.R. ; distinguished, 
Fordhnm r. Wallis (1853) 22 L. J. Oh. 548 : 
10 Hare 217; 17 Jur. 228; 1 W. E. 118.— 

turner. v.-C. ; .applied. Smith, In re, Gibson, 
Ex parte (1869) L. E. 4'Cli. 662 ; 20 L. T. 835 ; 
17 W. E. 833. — L.JJ. : referred to, Maingay r. 
Lewis (1870) Ir. E. 5 C. L. 229. — ex. ch. 

Way v. Bassett (1845) 15 L. J. Ch. 1 ; 5 
Hare 55; 10 Jur. 89. — V.-C., considered 
and not applied. 

Brown v. Gordon (1852) 22 L. J. Oh. 65 ; 16 
Beav. 302 ; 1 W. E. 2 ,— m.r. 

Head note . — A creditor of a banking firm 
held to have accepted the surviving partners as 
his debtors, and to have lost by sixteen years 
delay and his conduct the benefit of a trust 
contained in the will of the deceased partner 
for payment of his debts out of his real 
estate. 

Head, In re, Head v. Head. 63 L. J. Ch. 35 : 
[1893] 3 Ch. 426 ; 3 E. 712 ; 69 L. T. 753 ; 
42 W. E. 55. — CT-IITTY, J., distinguished 
and not applied. 

Head, In re. Head r. Head (18.94) 63 L. J. 
Cli. 549 ; [1S94] 2 Ch. 236 ; 7 E. 167 ; 70 L. T. 
60S ; 42 W. E. 419.— C.A. LINDLEY, LOPES and 
‘KAY, L.JJ. 

Crawshay v. Collins (1808) 15 Yes. 218 ; 10 
E. E. 61. — L.C., referred to. 

Vyse v. Foster (1874)L. E. 7 H. L. 318. 338 : 
44 L. J. Ch. 37 ; 31 L. T. 177 ; 23 W, E. 355.— 
H.L. (E.). 

Crawshay v. Collins (1S20) 1 Jac. & W. 267, 
27S ; 21 E. E. 168. — L.C., explained and 
applied. 

Willett r. Stanford (1842) 11 L. J. Ch. 182 : 1 
Hare 253, 269 ; 6 Jur. 274. — v.-c. 

Cook v. Collingridge (3 823) 1 L. J. (o.s.) 
Oh. 74 ; Jac. 607 ; 23 E. E. 155, 767. 
—L.C. 

Applied, Willett r. Blandford (1842) 11 L. J. 
Ch. 182 ; 1 Hare 253 ; 6 Jur. 274.— V.-C. ; 
observed upon, Travis r. Milne (1851) 20 L. J. 
Ch. 665; 9 Hare 141. — V.-C.; distinguished, 
Vysc r. Foster (1874) 44 L. J. Ch. 37 ; L. E. 7 
H. L. 318 ; 31 L. T. 177 ; 23 W. E. 355 .— jh.l. (e.) ; 
applied, Be Cordova /■. He Cordova (1879) 4 
App. Cas. 692 ; 41 L. T. 43. — P,C. ; distinguished , 
Norrington, In re, Brindley v. Partridge (1879) 
13 Ch. D. 651, 662 ; 2S W. E. 711.— BACON, V.-C., 
(compromised, C.A.) 

Smith v. Be Silva (1776) Cowp. 469 . — k.b., 

% discussed . 

Holderness v. {Shackles (1828) 7 L. J. (o.s.) 
K. B. 80 ; 8 B. & C. 618 ; 3 JU Ey. 25.— 
K.B. 


7. Dissolution op Partnership. 

Featherstonhaugh v. Fenwick (1810) 17 
Yes. 298 ; 11 E. E. 77 .— m.r. 

Adopted, Willet r. Blanford (1842) 11 L. J.Cli. 
182 : 1 Flare 253 ; 6 Jur. 274. — v.-C. : considered, 
Blisset r. Daniel (1853) 10 Hare 493: 1 Eq. 
E. 484 ; 18 Jur. 122 : 1 W. E. 529.— V.-C. ; 
approved- hut distinguished , Cassels r. Stewart 
(1881) 6 App. Cas.64 ; 29 W. E. 036.— H.L. (sc.) ; 
adopted, Neilson r. Mosscnd Iron Co. (1886) 11 
App. Gas. 298. 312. — H.L. (sc.) : ohser rations 
applied. Biss, In re, Biss r. Biss (1903) 72 L. J. 
Ch. 473; [1903] 2 Ch. 40, 57 : 88 L. T. 403 ; 51 
W. R. 504.— C.A. 

Parsons v. Hayward (1862) 31 L. J. Ch. 
6 (ib : 4 De G. F. & J. 4/4 ; 8 Jur. (x.s.) 
924 ; 6 L. T. 628 ; 10 AY. E. 654.— L.C., 
referred to. 

Barfield r. Loughborough (1872) 42 L. J. Ch. 
179 ; L. E. 8 Ch. 1, 5 ; 27 L. T. 499 ; 21 W. E. 
86.— L.C. 

Fox v. Hanbury (1776) Cowp. 445. — k.b., 

explained. 

Fraser r. Kershaw 7 (1856) 25 L. J. Ch. 445 ; 2 
K. &c J. 496 ; 2 Jur. (N.S.) 880 ; 4 W. II. 433.— 
WOOD, V.-C. 

Harrison v. Tennant (1856) 21 Beav. 482, 
493 . — m.r., ohser rations not applied. 

Leary r. Shout (1864) 33 Beav. 582. — M.R. 

Anon. (1855) 2 K. & J. 441.— WOOD, V.-C., 
considered. 

Holm ore r. Smith (1886, 1887) 35 Ch. D. 436, 

442 ; 56 L. T. 535 ; 36 W. E. 3.— BACON, V.-C. ; 
<1 dinned in C.A. 

Anon., dictum followed. 

J. f. S. (1894) 63 L. J. Ch. 615 ; [1894] 3 Ch. 
72 ; 8 E. 43G ; 70 L. T. 757 ; 42 W. E. 617.— 

STIRLING, J. 

Besch v. Frolich (1S42) 12 L. J. Ch. 118 ; 1 
Ph. 172: 7 Jur. 73. — L.C.. followed. 
Murtagh r. Costello (1881) 7 L. E. Ir. 428.— 
v.-C. : Lyon r. Tweddell (1881) 17 Ch. D. 529 ; 
50 L. J. Cli. 571 ; 44 L. T. 785 ; 29 W. E. 689 ; 45 
J. P. 680.— C.A. 

Besch v. Frolich, adopted. 

Helmore v. Smith (1886, 1887) 35 Ch. D. 436, 

443 ; 56 L. T. 535 ; 36 W. E. 3.— BACON, V.-C. ; 
affirmed in C.A. 

Land Credit Co. of Ireland, In re, Weikeys- 
heim’s Case (1873) 42 L. J. Ch. 135 ; L. E. 

8 Ch. 831 ; 28 L. T. 653 ; 21 W. E. 612.— 
L.JJ., explained. 

Niemann v. Niemann (1889) 59 L. J. Cli. 220 ; 
43 Ch. D. 198 ; 62 L. T. 339 ; 38 W. R. 258.— 
C.A. COTTON, BOV’EN and FRY, L.JJ. 

cotton. L.J. — I refer to ’it [the above case] 
merely because it v r as quoted as sanctioned by 
the opinion of Lindley, L.J. in his book on 
Partnership (5th ed. p. 141). . . . When one 
looks at the case one finds this, that: the judges 
who decided it decided that in the business of 
bankers it was so ordinary to take shares in 
. companies as a security for a debt that it was 
| part of the implied contract, between them ; but 
i then James, L.J. points out that in fact all the 
| partners assented to this being done. 1 rather 
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think that Lord Justice Lindley’s statement 
here has keen a little misunderstood. ... I 
cannot think that he intended to lay down 
as a general rule of law that that could be done 
which was done in Weihersheini s Case, on the 
ground that the judges held in that case that a 
partner in a bank would have that, implied 
authority, though they really decided it on the 
ground that- in that particular case the partners 
had known and assented tu what was done. — 
p. 224. 

Ault v. Goodrich (1S28) 4 Russ. 430; 28 
11. It. 151. — II. R., referred i to. 

Tatam r. Williams (1844) 3 Hare 317, 358.— 

v.-c. . 

Ault v. Goodrich, followed. 

Way r. Bassett (1845) 15 L. J. Ch. 1 : 5 Hare 
55 ; 10 3 ur. 89.— V.-C. 

Ault v. Goodrich, considered and- applied. 

Bait chart v. Dresser (1853) 4 De G. M. & G. 
452 ; 10 Hare 453 ; 1 W. ft. 178. — v.-c. 

Class v. Marshall, 33 W. 11. 409 ; followed. 
Page r. Slade (1885) 54 L. J. Oil. 1181 ; 52 L. T. 
901 ; 33 W. 11. 701. — CUITTY, J. 

Hoey v. McEwan (1807) 5 Ct. of Sess. Oas. 
(3rd series) 814. — CT. OF SESS. (SC.), 
adopied. 

Brace r. Calder (1895) 64 L r J. Q. I>. 582 ; 
[1895] 2 Q. B. 253 ; 14 11. 473; 72 L. T. 829 ; 
59 J. P. 093. — C.A. LOPES and KECr BY, L.JJ. ; J 
ESHER, M.R. dissenting. 

Usher v. Dauncey (1814) 4 Camp. 97 ; 15 
11. II. 729. — K.B., applied. 

Carter r. White (1882) 51 L. J. Ch. 405 : 20 
Ch. D. 225 : 40 L. T. 223. — KAY, J. ; ({(tinned. 
C.A. 

Lodge v. Dicas (1820) 3 13. & Aid. 011 : 22 
11. R. 497. — K.B. 

Explained. Thompson r. Percival (1834) 3 L. J. 
K. P». 98 ; 5 B. & Ad. 925 ; 3 N. <Sc M. 107.— K.B. : 
distinguished , Lyth v. Ault (1852) 21 L. J. Ex. 
217 ; 7 Ex. 009. — EX. 

Saltoun v. Houston (1824) 1 Binsr. 433; 2 
h. .1. (0.8.) C. P. 93 ; 25 11. R. 005.— C.P. 
Considered, Aspdin r. Austin (1S44) 13 L. J. 
Q. B. 155; 5 Q. 13. 071 ; 8 Jur. 355. — Q.B. ; 
adopted. Jackson r. N. E. Kv1(lS77) 47 L. J. Ch. 
303 ; 7 Ch. D. 573, 583 ; 37L. T. 004 ; 20 W. R. 
513. — MALI NS, V.-C. 

Bedford v. Deakin (1818) 2 B. & Aid. 210 ; 2 
Stark- 178. — K.B., referred to. 

Maingay r. Lewis (1870) lr. II. 5 C. L. 229. — 
EX. Cii. 


8. Actions by and against Partners. 

Young v. Hunter (1812) 4 Taunt. 582 ; 10 
East 232 ; 2 Rose 120 ; 13 R. II. 090, not 
applied. 

Cotliay r. Fennell (1830) 8 L. J. (o.S.) K. B. 
302; 10 13. & C. 671.— K.B. 


Lucas v. De la Cour (1813) 1 M. & S. 249 ; 

14 R. R. 420. — K.B., applied. 

Skinner v. Stocks (1821) 4 B. & Aid. 437; 
23 R. R. 337. — K.B., distinguished. 

Humble r. Hunter (1848) 17 L. J. Q. B. 350; 
12 Q. B. 310. — Q.B. 

Byers v. Dobey (1789) 1 If. P>1. 230. — C.P.. 
distinguished. 

Fell r. Goslin (1852) 21 L. J. Ex. 145 ; 7 Ex. 
1S5. — ex. 

Rice v. Shute (1770) 2 W. Bl. 095 ; 5 Burr. 

2611 . — K.B. , discussed. 

Evans v. Lewis (1 794) 1 Wm. Saund. 291 (d). 
— EX., referred' to. 

Kendall r. Hamilton (IS 79) 48 L. J. C. J\ 705 : 
4 App. Cas. 504 ; 41 L. T. 418 ; 2S W. R. 97. 
— H.L. (E.). 

Spalding v. Mure (1795) 0 Term Rep. 303, 
orer ruled. 

Richards v. Heather (1817) 1 B. & Aid. 29. 
bayley, J. — I think that the plaintiff is en- 
titled to recover both sums and that the doctrine 
in Spalding v. J fare cannot ho supported. — 

р. 34. 

ABBOTT, C.J. to the same effect. 

Dubois v. Ludert (1814) 5 Taunt. 009 ; 1 
Marsh. 246, overruled. 

Mullett r. Hook (1S27) M. A M. 88 ; 31 R. R. 
710. 

tenterden, c.J. — Though I entertain the 
highest respect for the learned person who pro- 
nounced that decision in the case of Dubois v. 
Ludert., I cannot help thinking that the case 
has been disregarded, if not authoritatively over- 
ruled ; and I cannot accede io the doctrine con- 
tained in it. — p. 89. 

Young, In re and Ex parte (J SSI) 51 L. J. 
Ch. 141 ; 19 Ch. D. 124 ; 45 L. T. 493 ; 30 
W. R. 330. — C.A., distinguished. 

Jackson r. Litchfield (1882) 51 L. J. Q. B. 327 ; 

1 8 Q. B. D. 474; 40 L. T. 518 ; 30 W. R. 531.— 

с. A. jbrett and holker, l.jj. 

brett, l. j. — The only question here is whether 
judgment can be entered ; and as the question of 
issuing execution does not arise, Ex parte Young 
is not applicable. — p. 329. 

Young, In re and Ex parte, considered. 
Davis r. Morris (1883) 52 L. J. Q. B. 401 ; 10 
Q. B. D. 430 ; 31 W. R. 749.— WILLIAMS, J. 

Young, In re and Ex parte, referred to. 
Munster r. Railtou (1883) 52 L. J. Q. B. 409 ; 
11 Q. B. D. 435 ; 48 L. T. 024 ; 31 W. R. 830.— 
C.A. ; and Shepherd /*. Hirseh (1890) 59 L. J. Ch. 
819 ; 45 Ch. D. 23 L ; 03 L. T. 335 ; 38 W. R. 
745. — CHITTY, J. 

Young, In re and Ex parte, adopted. 

Ellis r. Wadeson (1899) 08 L. J. Q. B. 004 ; 
[1899] 1 Q. B. 714, 718 ; 80 L. T. 508 : 47 W. R. 
420.— C.A. 

Jackson v. Litchfield (1882) 51 L. J. Q. B. 
327; 8 Q. B. D. 474; 40 L. T. 518; 30 
W. It. 531. — c.A.. distinguished. 

Clark v. Cullen (1882) 9 Q. B. D. 355 ; L. T. 
307. — POLLOCK, B. and MATHEW, J. 

pollock, B. — In that case James Litchfield 
was admittedly a member of the firm, but in the 
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present case there is no such admission by the 
defendants, who are entitled to defend the action 
on the judgment on the ground that they are 
not members. — p. 350. 

Jackson v. Litchfield, questioned hut folium J d. 

Davis v. Morris (1883) 52 L. J. Q. B.'lUl ; 10 
Q. 15. D. 430. — Q.B.D. ; Adam r, Townend (1884) 
14 Q. 15. D. 103 Q.B.D. 

Hammond v. Messenger (1838) 7 L. J. Ch. 
310 : 0 Sim. 827 ; 2 Jur. 055. — WC., din- 
ting nished. 

Wilson' v. Short (1848) 17 L. J. Ch. 280; 0 
Hare 300 : 12 Jur. 3ol. — v.-c. ; Sandcs r. Dublin 
United Tramways Co. (1883) 12 L. It. Ir. 200. 
— Q.B. ; affirmed, 12 lb. 424. — C.A. 

Cooke v. Seeley (184S) 17 L. J. Ex. 280 : 

. 2 Ex. 740. — EX., referred to. 

Alliance Bank r. Koarslev (1871) 40. L. J. C. P. 
241) : L. it. 0 C. T. 433 ; 24 D. T. 552 ; 19 \V. K. 
822. — C.P. 

Mount sachell (Earl) v. Barber (1853) 28 
L. J. C. P. 43 : 14 C. B. 53 : 2 O. L. It. 
00 ; 2 \V. B. 00. — C.P., distinguished. 

Wliiilier r. Huberts (1873) 28 L. T. 008.— EX. 

Davies v. Andre (1800) 50 L. J. Q. B. 233 : 
24 (). 15. D. 508 ; 63 L. T. 151 ; 38 \\ r . It. 
437.— C. A. 

Iteferred to, A Idea r. Beckley (1800) 25 

(l B. D. 513; 03 L. T. 282; 39 W. B. 8.— 
q.b.d. ; applied, Culiimore r. Savage South 
Africa [1003] 2 lr. R. 580, 040.— C. A. 


PATENT. 

1. To Whom Granted. 

2. For What Granted. 

:*>. Letters Patent. 

4. Specification. 

5. Infringement. 

0. Confirmation, Benewal and Ex- 
tension. 

7. Assignment' and Licence. 

8. Patent Agents. 


1. To Whom Granted. 

Cloth workers of Ipswich Case (1014) Godb. 
252 ; 1 Boll. 4. — K.B. ; and Darcy v. Allin, 
Noy 173, explained and not applied. 
Marsden v. Saville Street Foundry (187S) 3 
Ex. 1). 203 ; 30 L. T. 97 ; 20 W. B. 784.— EX. D. 

Crane v. Price (1842) 1 Web. Pat. Cas. 303, 
commented vpon but principle apply red. 
Murray r. Olayton (1872) L. B. 7 Oh. *>70 ; 20 
W. B. 049.— L.JJ. And see Clark r. Adic (1877). 
— II. L. (e.) (infra, col. 2004). 

Mothers v. Green, 34 Beav. 170 ; 34 L. J. Ch. 
298 ; 12 L. T.66 ; 13 W. B. 421.— M.a. ; reversed, 
(1805) 35 L. J. Ch. 1 ; L. B. 1 Ch. 29 ; 11 Jur. 
(N.S.) 845 ; 13 L. T. 420 : 14 W. B. 17.— L.C. 


Mathers v. Green (1805) 35 L. J. Ch. 1 : 
L. B. 1 Ch. 29; 11 Jur. (N.S.) 845: 13 
L. T. 420 ; 14 W. B. 17. — L?C., approved. 
Steers v. Borers (1893) 02 L. J. Ch. 071 : [1893] 
A. C. 232: 1 B. 173: 08 L. T. 720.— h.l. (e.) 


2. For What Granted. 

Harwood v. G. N. By., 29 L. J. Q. B. 103 : 2 
P>. A S. 194; 0 Jur. (N.S.) 993. — Q.B. : reversed, 
(1802) 31 L. J. Q. B. 198 : 2 B. & S. 222 : 0 L. T. 

1 DO ; 8 Jur. (N.S.) 1120. — EX. CH. : the latter 
decision affirmed. (1805) 35 L. J. Q. B. 27 : 11 
H. L. Cas. 054'; 12 L. T. 771 : 14 W. B. 1.— 
H.L. (E.). 

Harwood v. G. 27. By. (supra, in ILL.), 
followed. 

Jortian r. Moore (180(5) 35 L. J. C. P. 268 ; 
L. B. 1 C. P. 624, 035; 12 Jur. (N.S.) 706; 14 
\V. B. 769. — C.P.,* Penn r. Bibby (1800) 30 
L. J. Ch. 455 : L. B. 2 Ch. 127, 130 ; 15 L. T. 
399; 15 W. B. 208.— L.C. 

Harwood v. G. N, By., distinguished. 

Pirrie r. York Street Flax Co. [1894] 1 Jr. 
417, 429 ; 11 B, P. C. 429.— C.A. 

Harwood y. G. N. By., adopted. 

Brooks v. Lamplugh (1898) 10 Bep. Pat. Cas. 
41, 48. — H.L. (b.) ; Case v. Cressy (1900) 17 Hep. 
Pat. Cas. 255, 201. — buckley, J. ; and Lane Fox 
r. Kensington and Ivnightsbridcre Electric By. 
(1892) [1892] 3 Cli.424 ; 07 L. T. 440.— C.A. 

Brooke v. Aston. 27 L. J. Q. B. 145 ; 8 El. 
& Bl. 478 ; 4 Jur. (N.S.) 279 ; 6 W. B. 42. 
— Q.B. ; affirmed, (1859) 28 L. J. Q. J1 
175 ; 5 Jur. (N.S.) 1025.— EX. CH., limited . 
Young v. Fernie (1864) 4 -Giff. 577 ; 10 Jur. 
(N.s.) 926; 10 L. T. 861; 12 W. B. 901.— 
v.-c. 

Young v. Fernie, applied. 

Bareliam v. Hall (1870) 22 L. T. 116. — STUART, 

| V.-C. ; and see lloskell r. Whitworth (1870) 39 
I L. J. Ch. 765 : L. B. 5 Ch. 459, 404 : 23 L. T. 
179 ; 18 W. B. 682.— L.J. 

Seed y. Higgins, 27 L. J. Q. B. 148 ; 8 El. &: 
Bl. 755 ; 4 Jur. (N.S.) 258. — Q.B. : reversed’ on. 
other tj rounds, (1858) 27 L. J. Q. B. 411 ; 8 El. 6: 
Bl. 773 ; 5 Jur. (N.s.) 540. — EX. CH. ; the latter 
decision affirmed, (i860) 30 L. J. Q. B. 314 : 8 
H. L. Cas! 550 ; 6 Jur. (N.s.) 1264 ; 3 L. T. 101. 
— H L. (E.). 

Seed v. Higgins (supra, in h.l.), considered 
and followed. 

Curtis v. Platt (1863) 35 L. J. Ch. 852: 3 
Ch. D. 136, n.— wood, v.-c. 

Seed v. Higgins . followed. 

Daw r. Elev (1807) 36 L. J. Ch. 482 ; L. B. 3 
Eq. 49, > ; 15 L. T. 559. 

WOOD, v.-c. [who held that, although -the 
patent included matters some of which were 
new and some old, it might be upheld by limit- 
ing the claim (as in Seed v. Higgins) to the 
particular combination in the particular manner 
described in the specification.] And see infra. 
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Seed v. Higgins ( supra), considered. 

Clark r. Adie (1S77) 46 L. J. Ch. 585 ; 2 App. 
Cas. 315; 36 C L. T. 323. — H.L. (£.) ; affirming 
23 W. R. S98.-L.JJ. 

Harmar v. Playne (1809) 11 East 101 : 
Davies’ Patent Cases 311 ; 14 Yes. 133. 
commented on. 

Foxwell v. Bostock (1864) 4 Pe G. J. <fc S. 29S : 
10 L. T. 144 ; 12 W. R. 723. 

west btjry, L.c. — It was said by Lord Ellen- 
bo rough in this case, that the object of requiring 
a specification to be enrolled seemed to be, to 
enable persons of reasonable intelligence and 
skill in the subject-matter to tell from the inspec- 
tion of the specification itself what the invention 
was for which the patent was granted. It is true 
that the case of liar mar v. Playne was held to 
be an exception to this rule, but exceptio probat 
regulwm. In that case a patent was taken out 
for a machine ; the inventor afterwards dis- 
covered an improvement, and took out a second 
patent for an improved machine, and in the 
specification of that second patent lie described 
the whole machine, without distinguishing the 
improvement, and the objection was that the 
specification was insufficient, and the patent 
bad : but inasmuch as in the second patent he 
had recited the first patent and the specification 
under it, it was held, that the recital being in 
immediate comparison with the new specifica- 
tion, furnished in gremio of the new patent the 
means of distinguishing the new from the old. — 
p. 312. 

Harmar v. Playne, approved. 

Parkes v. Stevens (1869) L. R. 5 Ch. 36 ; 22 
L. T. 635 ; IS W. R. 233.— L.c. 

Lister v. Leather (1858) 27 L. J. Q. B. 295 ; 
8 El. & Bl. 1004 ; 4 Jur. (N.S.) 947.— EX. 
ch., observed upon. 

Parkes Stevens (1869) L. R. 5 Ch. 3G ; 22 
L. T. 635 ; IS W. R. 233. — L.c. See extract, 
infra. 

Lister v. Leather, captained. 

Clark r. Adie (1875) 45 L. .J. Ch. 228 : L. Ii. 
10 Ch. 667 ; 23 W. R. 898.— L.JJ. ; affirmed, (1877) 
46 L. J. Ch. 585 ; 2 App. Cas. 315 ; 36 L. T. 923. 
— H.L. (E.). 

JAMES, h.J. (for the Court). — I will state what 
we conceive to be the real principle which under- 
lies the case of Lister v. Leather , and which 
reconciles it wit-li the other ea^es, and with 
general principles and common sense. A patent 
for a new combination or arrangement is to be 
entitled to the same protection, and on the same 
principles, as every other patent. In fact every 
or almost every patent is a patent for a new 
combination. The patent is for the entire com- 
bination, but there is or may be an essence or 
substance of the invention underlying the mere 
accidents of form ; and that invention, like every 
other invention, may be pirated by a theft in a 
disguised or mutilated form, and it will be in 
every case a question of fact whether the alleged 
piracy is the same in substance and effect, or is a 
substantially new or different combination. — 
p. 231. 

Lister v. Leather, distinguished and 
explained. 

Harrison r. Anderston Foundry Co. (1876) 1 
App. Cas. 574. — H.L. (SC.). 


Foxwell v. Bostock (1S64) 4 De G. J. & S. 
298 ; 10 L. T. 144 ; 12 W. R. 723.— L.C., 
observed upon. 

Parkes r. Stevens (1869) L. R. 5 Ch. 36 ; 18 
W. R. 233 ; 22 L. T. 635. 

HATHERLEY. L.c. — Of course Harmar V. 
Playne was decided long before Foxwell v. 
Bostock , and it might be open to consideration 
whether different views prevailed in Foxwell 
v. Bostock from those which prevailed when 
Harmar v.- Playne was decided ; but I think 
there is so much good sense and justice in the 
doctrines established by Harmar v. Playne that 
it is not a case which ought to be easily impeached 
by a later decision (p. 37). It is said that, accord- 
ing to the doctrine of Lister v. Leather 
(supra), if there is a patent for a combination 
of parts free from the vice of mixing up 
old and new parts, so that a person cannot 
distinguish the one from the other, as was 
the case in Foxwell v. Bostock , then other 
makers are not entitled to take that which is 
new. — p. 38. 

Foxwell v. Bostock, considered. 

Murray v. Clayton (1872) L. R. 7 Ch. 570. — 
L.JJ. ; reversing L. R. 7 Ch. 573, n. — v.-C. 

JAMES, L.J. — Perhaps I ought, before parting 
with the case, to refer to the observations of the 
Vice-Chancellor (Bacon, V.-C., see p. 578, n.), 
that the plaintiff’s specification is not sufficient 
upon the principles laid down by Lord W estbury 
in Foxwell v. Bostock. I had occasion to deal 
with an objection grounded on Foxwell v. Bostock 
in the case of Parkes v. Stevens (L. R. 8 Eq. 358), 
and I refer to what I said in that case, because I 
find it was in substance approved of and affirmed 
by the Lord Chancellor on appeal. 1 there said, 

. . . “After all, the question of sufficiency of 
specification is not a question of law, it is a 
question really of fact in each particular case. 
In this case I am of opinion that the patentee 
has a right to have his specification of 1865 
read with his specification of 1 862, and, reading 
them together, I do not think any maker 
of lamps would have any substantial difficulty 
in ascertaining what was claimed under the 
general description of the arrangement and 
combination of parts hereinbefore described 
and represented in the drawings annexed.” 
Accordingly upon the issue of the validity of 
the patent, and the sufficiency of the speci- 
fication, 1 found for the plaintiff, although I 
found for the defendant upon the question of 
infringement. Both sides appealed, and the 
present Lord Chancellor, in his judgment, says : 
“As to the validity of his second patent, which 
has been disputed, there is a clear line marking 
off the old from the new” (the objection was 
that the plaintiff had taken out two patents, 
each of them for improvements in the same 
direction, and in the same terms, and that he 
did not say which part was covered by the old as 
distinguished from the new), “ in a manner 
which could not be mistaken by anybody pro- 
perly understanding the English language, and 
no one would be obliged to have recourse to 
further investigation (which was the ground 
of the decision in Foxwell v. Bostock ), in 
order to know what parts he might take, 
and what parts he might not take uncter each 
patent. I think, therefore, that there is no 
objection to the specification on that ground.” — 
p. 585. 
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Foxwell v. Bostock, explained. 

Harrison v. Anderston Foundry Co. (1S76) 
1 App. Gas. 574. — H.L. (sc.). 

lord cairns. — T he first is an objection said 
to be founded upon the case of Foxwell v. Bostock 
decided by the late Lord Westbury when Lord 
Chancellor. It is said to have been determined 
in that case that where there is a patent for a 
combination there must be a discovery or explana- 
tion of the novelty, and the specification must 
show what is the novelty, and what the merit of 
the invention. I cannot think that, as applied 
to a patent for a combination, this is, or was 
meant to be, the effect of the decision in Foxwell 
v. Bostoch. If there is a patent for a combina- 
tion, the combination itself is, ex necessitate , the 
novelty ; and the combination is also the merit, 
if it be a merit, which remains to be proved by 
evidence. So also with regard to the discrimina- 
tion between what is new and what is old. If it 
is clear that the claim is for a combination, and 
nothing but a combination, there is no infringe- 
ment unless the whole combination is used, and 
it is in that way immaterial whether any or 
which of the parts are new.— p. 577. 

Foxwell v. Bostock, considered . 

Clark v. Adie (1S77) 46 L. J. Ch. 585 ; 2 App. 
Cas. 815 ; 36 L. T. 923. — H.L. (E.); affirming 23 
W. R. 898. — L.JJ. 

Foxwell v. Bostock, explained. 

Proctor v. Bennis (1887) 57 L. J. Ch. 11 ; 36 
Ch. D. 740 ; 57 L. T. 662 ; 36 W. R. 456.— C.A. 

COTTON, l.j. — W hat was relied on by the 
counsel for Bennis was the opinion expressed by 
Lord Westbury in Foxwell v. Bostock. But that 
must be read with the light thrown upon it by 
the option expressed in the House of Lords by 
Lord Cairns in Harrison v. Anderston Foundry 

Foxwell v. Bostock, discussed. 

Perry v; Societe des Lunetiers (1896) 13 
R. P. C. 664.— -rombr, j. : and Webb r. Kynoch 
(1898) 15 R. P. C. 541.— C.A. (IE.). 

Curtis v. Platt (1866) 35 L. J. Ch. 852 ; 3 
Ch. D. 136, n. ; L. R. 1 H. L. 337.— 
H.L. (e.), distinguished. 

Proctor r. Bennis (1887) 57 L. J. Ch. 11 ; 36 
Ch. D. 740 ; 57 L. T. 662 ; 32 W. R. 456.— c. A. 

cotton, L.J. — . . . The principle which was 
contended for [as having been laid down in 
Curtis v. Platt ] was this, that where there 
is a combination claimed for improvements in 
machinery, there you must hold the patentee 
strictly to the description which he gives of the 
particular means by which his invention is to be 
carried into effect, and that the doctrine of 
mechanical equivalents cannot apply in such a 
case, but you must hold him strictly to the 
particular mechanical means by which he pro- 
poses to carry out his invention. Now, in my 
opinion that case does not apply to this, because 
those observations were applied to a case where 
there was a machine which had been long in 
use for producing a certain result, and, therefore, 
there was no novelty at all in the result to be 
produced even in that machine, and the only 
novelty which there could be claimed would be 
the application and use of certain mechanical 
means i$ order to produce in a knowm machine 
the same result which in that known machine 
had been produced by other mechanical means. 
That to my mind distinguishes the case entirely 

O.C. 


from the present. . . . Here the throwing coal, 
on to the furnace by the intermittent radial 
action of a flap or door w-as new*, and nothing of 
the kind had been done before. — pp. 19, 20. 

Curtis v. Platt, applied. 

Thomson v. Moore (1889) 23 L. R. Ir. 599. — 
C.A. 

Curtis v. Platt, applied. 

Siddell r. Vickers (18SS) 39 Ch. D. 92, 98 ; 59 
L. T. 575. — KEKEWICH, J. ; affirmed , C.A. and 
H.L. (E.). 

Parkes v. Stevens (1869) L. R. 5 Ch. 36 ; 22 
L. T. 635; IS W. R. 233.— L.C. 
Observations adopted, Murray r. Clayton (1872) 
L. R. 7 Ch. 570, 585 ; 20 W. R. 649. —L.JJ. ; dis- 
tinguished, Harrison v. Anderston Foundry Co. 
(1876) 1 App. Cas. 574.— H.L. (SC.). 

Clark v. Adie (1S77) 46 L. J. Ch.- 585 ; 2 
App. Cas. 315; 36 L. T. 923. — H.L. (E.), 
applied. 

Dudgeon v. Thomson (1877) 3 App. Cas. 34, 
57. — H.L. (sc.) ; Proctor v. Bennis (1887) 57 
L. J. Ch. 11 ; 36 Ch. D. 740, 764 ; 57 L. T. 
662 ; 36 W. R. 456. — C.A. ; Ellington v. Clark 
(1SS7) 58 L. T. 40. — KAY, J. ; and Dunlop 
Pneumatic Tyre Co. v. Moseley (1903) [1904] 1 
Ch. 164. — SW T INFEN EADY, J. (affirmed, C.A.). 

Proctor v. Bennis (1887) 57 L. J. Ch. 11 ; 
36 Ch. D. 740 ; 57 L. T. 662 ; 32 W. R. 
45G. — C.A., applied. 

Thomson v. Moore (1889) 23 L. R. Ir. 599. — c.A. 
Badische Anilin und Soda Fabrik v. Levin- 
stein, 52 L. J. Ch. 704 ; 24 Ch. D. 156 ; 48 L. T. 
822. — PEARSON, j. ; reversed , (1885) 29 Ch. D. 
366 ; 53 L. T. 750 ; 31 W. R. 913.— C.A. ; the 
latter decision reversed , (1887) 12 App. Cas. 710 ; 
57 L. T. 853. — H.L. (E.). 

Badische Anilin und Soda Fabrik v. 
Levinstein, applied. 

Lane-Fox v. Kensington, <$cc., Co. [1892] 3 
Ch. 424 ; 67 L. T. 440.— c.A. 

Brown v. Annandale (1842) 8 Cl. & F. 437. 
— H.L. (SC.), discussed and distinguished. 
Brown v. Kidston (1852) 14 Dunlop 826. — 

CT. OF SESS. 

Brown v. Annandale, considered. 

Rolls v. Isaacs (1881) 51. L. J. Ch. 170 ; 19 
Ch. D. 268 ; 45 L. T. 704 ; 30 W. R. 243.— 
bacon, v.-c. See judgment. 

Daw v. Eley (1867) 36 L. J. Ch. 482 ; L. R. 

3 Eq. 496 ; 15 L. T. 559.— WOOD, V.-C., 
referred to. 

Murray v. Clayton (1872) L. R. 7 Ch. 570 ; 2-0 
W. R. 649.— L.JJ. 

Daw v. Eley and Murray v. Clayton, acted 
up on. 

Pneumatic Tyre Co. v. East London Rubber 
Co. (1896) 75 L. T. 488.— ROMER, J. 

Fox, Ex parte (1812) 1 V. & B. 67.— L.o., 

disapproved. 

Poupard v. Fardell (1869) 21 L. T. 696 ; 18 
W. R. 127. 

MALINS, v.-C.— The case relied on is Ex parte 
Fox , where Lord Eldon laid down the rule that 
the specification must be complied wdth, irre- 
spective of the drawing ; and if not the patent 
is bad. Now, of course I should be most reluctant 
to suppose that anything laid dowm by Lord 
Eldon was wTong, but I confess, although that 

66 
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wns the rule then, the great improvements of i 
science since that time, as instanced by the! 
inventions of locomotives, electric telegraphs, &c.. 
have made it impossible that it can be now 
adhered to. Look at any of these modern inven- 
tions, they are utterly unintelligible, even to 
a skilful engineer, without the drawings ; and, 
therefore it is not surprising that that rule can 
be n< > longer the law. A sj >eci fi cation nviy consist 
of figures or one fijure only ; or it. may consist 
of a description aid< d by the figure or figures. 
[The Vice-Chauctllor then referred to Coryton 
on Patents, 140.] That rule, therefore, is no 
longer a rule, and a specification may be good 
although it consists of a drawing only. — p. 699. 

Lewis v. M tiling (1S29) 8 L. J. (o.s.) K. B. 
46 ; 10 B. A C. 22 ; 5 M. & By. 66 ; 4 
Car. & P. 52. — K.B., applied. 

Poupard v. Fardel! (1869) 21 L. T. 696 ; IS 
W. B. 127. — v.-c. (.supra). 

Househill Co, v. Neilson (1848) 9 Cl. & F. 
788 ; 2 Bell 1 ; 1 Web. Pat. Cas. 673.— 
IT. L. (SC.), emit wanted on. 

Tangye i\ Stott (I860) 14 W. B. 3S6. — v.-c. : 
Nei lso'n Betts (1871) 40 L. J. Oh. 317 : L. B. 

5 IL L. 1 ; 19 W. B. 1121.— H.L. (E.) ; Plimpton 
r. Mfdcolmson (1876) 45 L. J. Ch. 505 ; 3 Ch. D. 
531, 557 ; 34 L. T. 340. — M.R. ; Badische Anilin 
und Soda Kabrik r. Levinstein (1883) 52 L. J. 
Ch. 704 ; 24 Ch. D. 156 ; 48 L. T. 822 ; 31 
W. R. 913. — C.A, ; affirmed , 12 App. Cas. 710 ; 57 
L. T. 853.— H.L. (E.) ; Harris r. Both well (1887) 
56 I,. J. Ch. 459 ; 35 Ch. D. 416, 429 ; 56 L. T. 
552 ; 35 W. R. 581.— C.A. ; Morgan v. Windover 
(1890) 7 Hep. Pat. Cas. 131, 133.— H.L. (e.). 

Stead v. Williams (1844) 7 Man. & G. 818, 
842 ; S Scoti (N.R.) 440; 13 L. J. C. P. 
218 ; 8 Jtir. 930. — C.P., adopted. 

ratterson r. Gas Light and Coke Co. (1877) 
47 L. ,1. Ch. 402 ; 3 App. Cas. 239 ; 38 L. T. 303 ; 
26 W. E. 4^2. — H.L. (E.). 

Stead v. Williams and Patterson v. Gas 
Light and Coke Co., appro-red. 

ILmis r. Kothw\ll (18s7) 56 L. J. Ch. 459 : 
35 Ch. IX 416 ; 56 L. T. 552 ; 35 W. B. 581.— 
C.A. Sen extract, infra-, col. 2066. 

Bush v. Fox (1856) 5 H. L. Cas. 707: 25 
L. J. Ex. 251 ; 2 Jnr. (N S.) 1029 ; 4 
W. B 675. — H.L. (e.), dictum disapproved. 

Hill r. Evans (1862) 8 Jnr. (N.S.) 525 ; 4 
He G. F. & J. 288 ; 31 L. J. Ch. 457 ; 6 L. T. 90. 

WESTJiURY, L.C. observed that the observation 
made by Lord Gran worth in Bush v. Fox. "that 
it is the duty of the Court to compare the two 
specifications together.” is an obiter dictum , and I 
cannot be taken as a declaration of the law. ( See 
judgment at length). 

Bush v. Fox. 

Referred to, Betts r. Menzies (1862) 31 L. J. 
Q. B. 233 ; 10 H. L. Cas. 118 ; 9 Jur. (N.S.) 29 ; 
7 L. T. 1 10 ; 11 W. B. 1.— H.L. (e.) ; adopted , 
Patterson Gas Light and Coke Co. (1877) 47 
L. J. Ch. 402 ; 3 App. Cas. 239 ; 38 L. T. 303 ; 26 
W. 11. 482.— H.L. (E.) ; approved , Harris r. kotn- 
weil (1887) 56 L. J. Ch. 459 ; 35 Ch. D. 416 ; 56 
L. T. 552 ; 35 W. E. 581.— C.A. 

Hills v. Evans (1862) 31 L. J. Ch. 457 ; 4 
De G. F. 6c J. 288 ; 8 Jur. (N.s.) 525 ; 6 
L. T. 90. — L.C.. explained and approred. 

Neilson v. Betts (187 1) 40 L. J. Ch. 317 ; L. B. 
5 H. L. 1 ; 19 W. It. 1121.— H.L. (e.). 


Hills v. Evans, applied. 

Plimpton r. Malcolmson (1876) 45 L. J. Ch. 
505 ; 3 Ch. D. 531 ; 34 L.T. 340.— JESSEL, M.R. 

Hills v. Evans, considered. 

Watson r. Holliday (1882) 51 L. J. Ch. 906 ; 
20 Ch. D. 780 ; 46 L. T. 878. — KAY, J. ; affirmed. 
C.A. 

Hills v. Evans, applied. 

Moseley v. Victoria Rubber Co. (18S7) 57 L. T. 
142, 146 . — chitty, J. ; and Ellington r. Clark 
(1SS7) 58 L. T. 40, 818. — KAY, J. ; reversed , C.A. 

Betts v. Menzies (1859) 1 El. & El. 990, 1020 ; 
30 L. ,1. Q. B. 81.— EX. CH. ; reversed, (1862) 10 
EL L. Cas. 117 ; 31 L. J. Q. B. 233 ; 9 Jur. (N.s.) 
29 j 7 L. T. 110 ; 11 W. R. 1 ; 1 El. Sz El. 1039, n. 

—H.L. (E.). 

Betts v. Menzies, referred to. 

' Neilson v. Betts (1871) 40 L. J. Ch. 317 ; L. R. 

5 H. L. 1, 13 ; 19 W. B. 1121.-H.L. (E.). 

Betts v. Menzies, adopted. 

Patterson r. Gas Light and Coke Co. (1877) 
47 L. J. Ch. 402 ; 3 App. Cas. 239 ; 38 L. T. 303 ; 
26 W. B. 482. — H.L. (e.) ; Plimpton r. Malcolmson 
(1876) 45 L. J. Ch. 505 ; 3 Ch. D. 531 ; 34 L. T. 
340.— M.R. 

Betts v. Menzies, approred and followed. 
Harris v. Both well (1887) 56 L. J. Ch. 459 ; 
35 Ch. D. 416 ; 56 L. T. 552 ; 35 W. R. 581.— 
c.A. See extract, infra. 

United Telephone Co. v. Harrison (1882) 
51 L. J. Oh. 705 ; 21 Ch. JD. 720 ; 46 
L. T. 620; 30 W. B. 724.— FRY, J., 
approred and. followed. 

Harris v. Both well (1887) 56 L. J. Ch. 459 ; 35 
Ch. D. 416 ; 56 L. T. 552 ; 35 W. B. 581.— C.A. ; 
andSiddell v. Vickers (1888) ; 39 Ch. D. 92, 97. 
— KEKEWICH, J. ; affirmed , c.A. and H.L. (e.). 

Lang v. Gisborne (1S62) 31 L. J. Ch. 769 ; 
31 Beav. 133 ; S Jur. (n.s.) 736 ; 6 L. T. 
771 ; 10 W. R. 368. — M.R., explained. 
Plimpton r. Malcolmson (1876) 45 L. J. Ch. 
505 ; 3 Ch. D. 531 ; 34 L. T. 340.— JESSEL, M.R. . 

Lang v. Gisborne and Heurteloup’s Patent 
(1836) 1 Webst. Pat. Cas. 553. — P.C., 
explained and applied. 

Harris r. Roihweil (1887) 56 L. J. Ch. 459 ; 35 
Ch. D. 416 ; 56 L. T. 552 ; 35 W. R. 581.— C.A. 

lindley, L.J. — But the cases of Patterson v. 
Gas Light Co., Oxlei/ v. Holden, Bush v. Fox, 
and Betts v. Menzies, not to mention others, show 
ti at what is material in these cases is to consider 
what was disclosed to the public in the earlier 
specifications. In order to show that a patentee 
is not the true and first, inventor of his patented 
invention, it is not necessary to show that he 
learned it from a prior publication existing in 
this country. It is sufficient to show that the 
invention was so described in some book or 
document published in this countiy, that some 
English people may be fairly supposed to have 
known of it. This is the re.>ult of Househill Co. 
v. Xei sen , Stead v. Williams, and Lang v. 
Gishorne. Plim pton v. Malcolmson and Plimpton 
v. Spiller are not opposed to this view of the 
law, for in those cases there was evidence which 
satisfied the Court that the one copy in this 
country relied on as a prior publication had not 
in fact been laid before the public, and was not 
in fact known to exist. It is necessary next to 
consider the effect of any of these specifications 



2067 


PATENT. 


2068 


being in Gorman and not. in English. The fact 
that German is understood by many people in 
this country and that persons who can read and 
translate German can easily be found by those 
who want, their assistance, must, I think, be 
treated as common knowledge and be judicially 
noticed, although not stated in the special case. 
. . . The fact that Heart el oujfs Patent requires 
continuation goes far to show that it would have 
been invalid unless confirmed under the pro- 
visions of the statute in question. Regarded 
from this point of view Ifearteloap's Patent, so 
far as it goes, is in favour of the defendant, 
rather than of the plaintiffs. Lang v. Gisborne 
contains an emphatic expression of opinion by 
Lord' Romilly to the effect that there is no dis- 
tinction between a publication in this country 
<»f a description in the French language and a 
description in English. Some remarks made by 
Lord Brougham and Lord Campbell have been 
relied upon as inconsistent with Lord Eomilly’s 
view, but I do not so understand them. They 
ineielv go to show that a foreign publication not 
known in England will not invalidate a patent. 
— pp. 467, 46S. 

Betts v. Neilson, Betts v. Be Vitre, 37 
L. J. Ch. 325 ; L. E. 3 Oh. 429 ; 18 L. T. 165 ; 
16 W. IL 529. — L.c. ; varied sub nom ., Neilson v. 
Betts (1871) 40 L. J. Ch. 317 ; L. E. 5 H. L. 1 : 

19 W; E. 1121.— H.L. (E.). 

Neilson v. Betts (supra, in H.L.), followed. 

De Vitre r. Betts (1873) 42 L. j. Ch. 841 ; 
L. E. 6 H. L. 319 ; 21 W. R. 705.— H.L. (e.). 

LORD CHELMSFORD.— The case of Neilson v. 
Betts most undoubtedly decided the general 
principle that, upon a decree against a party for 
the infringement, of a patent, the patentee is not 
entitled both to an account of profits and an 
inquiry into damages. That principle applies 
generally and without any distinction at all. 

Neilson v. Betts, considered, and followed. 

Plimpton i\ Malcolmson (IS 76) 45 L. J. Ch. 
505 ; 3 Ch. D. 531 ; 34 L. T. 340. 

JESSE L, M.R. — [At page 510 explains Lang v. 
Gisborne at length.] I should have thought 
independently of authority, that no prior de- 
scription ought to invalidate a patent unless a 
person of ordinary skill in the particular trade 
could make the thing from the description. But 
it has been alleged that something less will do. 
As I read the authorities, that is not so. The 
question has been before the House of Lords in the 
case of Neilson v. Betts {infra), ami the judgments 
of Lord Westbury and Lord Colonsay in that case 
both amount to this, that the description in the 
book must be equivalent to a specification. I 
may add that this is entirely in accordance with 
the case of Hills v. Bruns (4 De Gex, F. & J. 
2SS ; 31 L. J. Ch. 357), and the case of Betts v. 
Menzies (10 H. L. Gas. 117 ; 31 L. J. Ch. 233), 
and even if I differed from them, which I do not, 
I should be bound by these decisions. — p. 512. 

Neilson v. Betts, applied. 

Plimpton r. Spiller (1877) 47 L. J. Ch. 211 ; 6 
Ch. D. 412, 431 ; 37 L. T. 56 ; 26 W. E. 285.— 
C.A. ; Nobel’s Explosives Co. r. Jones (1882) 52 
L. J. Ch. 339 ; 8 App. Cas. 5 ; 48 L. T. 490 ; 31 
W. R. 388. — H.L. (E.) ; Watson r. Holliday (1882) 

20 Ch. I?. 780 ; 46 L. T. 878.— KAY, J. {affirmed, 
C.A.) ; and Upmann r. Forester (1883) 52 L. J. 
Ch. 940 ; 24 Cli. D. 231 ; 49 L. T. 122 ; 32 W. E. 
28. — CHITTY. J. 


Neilson v. Betts, referred to. 

United Horse- 8 hoe and Nail £V>. r. Stewart. 
(1888) 13 App. Cas. 401 : 59 L. T. 561.— 

H. L. (E.). 

Neilson v. Betts, applied. 

Gill r. Cutler (1895) 23 Eettie, 371. 37S : 13 
E. P. C. 125 .— ct. OF sess. ; Saccharin Corpora- 
tion r. Chemicals, &c„ Co. (1900) 09 L. J. CH. 
*i20 : [190U] 2 Ch. 556*; 83 L. T. 200 ; 49 W. K, 

I. — C.A. ; referred to. British Motor Syndicate 
r. Tavlor (1900) 70 L. J. Ch. 21 : [19ul] i Ch. 
122 ; 88 L. T. 419 ; 49 W. IL 1 S3.— C.A. 

De Vitre v. Betts (1873) 42 L. J. Ch. 841 ; 
L. E. 6 H. L. 319; 21 W. E. 705.— 

H.L. (E.). 

Considered, Watson r. Holliday (1S82) 51 L. J. 
Ch. 906 ; 20 Ch. D. 780 ; 46 L. T. 878.— KAY, J. : 
followed , United ITorsenail Co. v. Stewart (1886) 
3 Eep. Pat. Cas. 139, 143 . — ct. of sess. 

Plimpton v. Malcolmson (1876) 45 L. J. Ch. 
505 : 33 Ch. D. 531 ; 34 L. T. 340.— M.R.. 
considered and approved, 

Plimpton r. Spiller (1877) 47 L. J. Ch. 211 ; 
6 Ch. D. 412 ; 37 L. T. 56 ; 26 W. E. 285.— M.R. ; 
affirmed in C.A. 

Plimpton v. Malcolmson, dictum disap - 
g) roved. 

Otto v. Steel (1885) 31 Ch. D. 241 ; 55 L. J. 
Ch. 196 ; 54 L. T. 157 ; 34 W. R. 289. 

pearson, J. — In Plimpton v. Malcolmson, Sir 
George Jessel, in commenting upon Heurteloup's 
Patent , says this in reference to a book relied 
upon in Heurteloup's Patent as an anticipation : 
— *• 1 have no doubt that that book was in the 
British Museum catalogues. Of course I cannot 
say it was” — in this case it was proved that 
it was. “We know that after two years it 
would have been in the catalogue, and, in fact, 
long before ; and there was nothing to show 
that it was not read or used, and in the absence 
of evidence to the contrary, the presumption was 
the other way,” by which l understood Sir George 
Jessel to have said that, if there be a book in the 
British Museum, the presumption is that it has 
been read. I find it very difficult indee l to go 
along with Sir George Jessel in that presump- 
tion. I do not know the authority for it. He 
gives no authority for it. And the point was 
not raised by Plimpton v. Malcolmson , where 
there was no copy in the British Museum and 
uo copy sufficiently published elsewhere. — p. 245. 

Plimpton v. Malcolmson and Otto v. Steel, 

d isti nguished. 

Harris v. Roth well (1SS7) 56 L. J. Ch. 459 ; 

35 Ch. D. 416 ; 50 L. T. 552 ; 35 W. E. 5S1.— 
C.A. See extract, supra, col. 2066. 

Plimpton v. Malcolmson, considered. 

Avery’s Patent, In re (1887) 56 L. J. Ch. 586 ; 

36 Ch. D. 307 ; 56 L. T. 324 ; 35 W. E. 541.— 
STIRLING, J. ; affirmed,. 56 L. J. Ch. 1007: 36 
Ch. D. 307 ; 57 L. T. 50 6 ; 36 W. E. 249.— C.A. 
COTTON, BOWEN and FRY, l.jj. 

Plimnton v. Spiller (1877) 47 L. J. Ch. 211 ; 

6 Ch. D. 412; 37 L. T. 56 : 26 W. R. 
285. — M.R. (affirmed in C.A.), held ap- 
plicable. 

United Telephone Co. r. Harrison (1882) 51 
L. J. Ch. 705 : 21 Ob. D. 720 ; 40 L. T. 620 30 
W. E. 724.— fry, J. 
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Plimpton v. Spiller, d istingnished. 

Harris r. Ro^hwell (1887) 56 L. J. Ch. 459 : 35 
Ch. I). 416 ; 50 Ij. T. 552 ; 35 W. R. 5 81. —C.A. 
tire extract, supra, col. 2000. 

Morgan v. Seaward (1837) G L. J. Ex. 153 ; 
2 M. & W. 54 1 ; M. & ft. 55 : 1 Jur. 527. 
— EX., approved and distinguished. 
Patterson r. Gas Light and Poke Co. (1877) 
47 L. J. Ch. 402 : 3 Aim. Oas. 23 ( J ; 38 L. T. 303 : 
26 W. E. 482.— H.L. (E.). 

British Tanning Co. v. Groth (1801) GO 
L. J. Ch. 235 ; 04 L. T. 21 ; S Hep. Pat. 
Cas. 113 . — home u, J., opinion adopted. 
Acetylene Illuminating Co. r. United Alkali 
Co. (1002) 71 L. J. Ch. 301 ; [1002] 1 Ch. 404: 
50 W. E. 361. — BUCKLEY, J. 


3. Letters Patent. 

Heathorn’s Patent, In re (1864) 10 Jur. (n.s.) 
810 ; 10 L. T. 802 ; 12 W. 11. 1068.— L.C., 
overruled. 

Vincent’s Patent, In re (1867) L. E. 2 Ch. 341 ; 
15 W. R. 521 . — CHELMSFORD, L.C. 

Yates, Ex parte, (I860) L. R. 5 Ch. 1 ; 21 
L. T. 663 ; IS W. R 1.— L.C followed. 

Manceaux. Ex parte, (1870) L. E. 5 Ch. 518 ; 
IS W. E. 854.— L.C. 

Manceaux, Exi parte., principle adopted. 

Sheffield, Ex parte (1872) 42 L. J. Ch. 356 ; 
L. It. 8 Ch. 237 ; 21 W. E. 233. — L.C. 

Dreschel v. Auer Incandescent Light Manu- 
facturing Co. (1808) 6 Ex. O. It. 55 ; 28 
Sup. C. R. 608, considered. 

Dominion Cotton Mills Co. v. General Engi- 
neering Company of Ontario (1902) 71 L. J. P.O. 
110 ; [1002] A. C. 570 ; 87 L. T. 186.— P.C. 

Milligan v. Marsh (1850) 2 Jur. (n.s.) 1083. 
— V.-C. ; and Renard v. Levinstein (1864) 
10 L. T. 177. — L.J.T., explained. 

Avery's Patent, In re (1887) 56 L. J. Ch. 586 ; 
36 Ch. D. 307 ; 56 L. T. 324 ; 35 W. E. 541.— 
STIRLING, J. ; affirmed, 56 L. J. Ch. 1007 ; 86 
Ch. D. 307 ; 57 L. T. 506 ; 36 W. E. 240.— C.A. 

Nickels v. Ross (1840) 8 C. B. 679. — C.P., 
considered. 

Avery’s Patent, In re (supra). 


4. Specification. 

Penn v. Bibby (I860) 86 L. J. Ch. 455 : L. E. 
2 Ch. 127; 15 L. T. 300 ; 15 W. E. 208.— 
L.C. , applied. 

Ball r. Ray (1873) 30 L. T. 1 ; 22 W. It. 283.— 
L.C. and L.J.T. ; and Pirric r. York Street Flax 
Spinning Oo. (1804) 11 R. P. C. 429, 449.— 
C.A. (Tit.). 

Penn v. Bihhy, commented, on. 

Shaw r. Barton (1805) 12 R. P. C. 282.— 
STIRLING, «T. 

Bates and Redgate’s Patent, In re (1860) 
38 L. J. Ch. 501 ; L. R. 4 Ch. 577 ; 21 
L. T. 410 ; 17 \\\ E. 000.— L.C., followed. 

Bailey’s Patent, In re (1872) 42 L. J. Ch. 264 ; 
L. K. 8 Ch. 60 ; 27 L. T. 430 ; 21 VV. E. 31.— L.c! 

selborne, L.C. — The case of Bates and. Bed- 
gate's Patent proceeds, I think, on the very 
intelligible principle that the Crown cannot 
derogate from its own grant. — p. 265. 


Bates and Bedgate’s Patent, In re, fol- 
lowed. 

Henry's Patent, In re (1872) 42 L. J. Ch. 363 ; 
L. E. 8 Ch. 187 ; 21 W. R. 233 . — kcluoune, l.c. 

Bates and Redgate’s Patent, In re, fol- 
lowed hut questioned . 

Lee r. Walker (1872) 41 L. J. C. P. 01 : L. E. 
7 C. P. 121 ; 26 L. T. 70.— C.P. 

Bates and Redgate’s Patent, In re, ques- 
tioned. 

Bering's Patent, In re (1870) 13 Ch. D. 303 ; 
42 L. T. 634 ; 28 W. E. 710. 

CAIRNS, L.C. — I do not say that I wish to 
unsettle the decision in Mx parte. Bates and Bed- 
gate, but I think that it isopen to reconsideration 
(p. 303). ... If this case were like the ease 
of Me parte. Bates and Bedgate 1 should certainly 
have hesitated for some time before 1 acted in 
opposition to that decision, considering the 
authority by whom that case was decided, and 
that that decision has been followed in subsequent 
cases. I may, however, state my objections to 
that decision, which 1 never could thoroughly 
understand. It has always seemed to me that if 
Parliament held out to inventors the advantage 
they should get from provisional protection, the 
inventor should have the enjoyment of that 
advantage for the six months granted to him. 
Parliament intended the six months to be for the 
completion of the invention, and for perfecting 
the specification, and never said that the appli- 
cant should be deprived of or lose that advan- 
tage by want of any clue diligence on his part. 
The applicant was told that for six months he 
was to some extent secure. It always seemed 
to me that if a man applies on, say the 1st of 
May, for a patent, and another applies on, say 
the 1st of June, for a patent, for the same thing, 
and the second applicant obtains the Great Seal 
first, it is very hard to deprive the applicant of 
the 1st of May of the benefit of his invention. It 
appears to me very like a breach of contract with 
the first inventor to give a subsequent applicant 
an advantage because the latter has outrun him, 
and a very hard thing upou him. However, the 
case before me is not like the case of M.e parte 
Bates and Bedgate . — p. 395. 

Stoner v. Todd (1876) 46 L. J. Ch. 32; 4 
Ch. I). 58 ; 35 L. T. 661 ; 25 W. E. 38. 
— M.R. See 

United Telephone Co. r. Harrison (1882) 51 
L. J. Oh. 705 ; 21 Ch. I). 720 ; 46 L. T. 620 ; 30 
W. R. 724.— FRY, J. 

Bailey v. Roberton (1878) 3 App. Cas. 1055 ; 
38 L. T. 854 ; 27 AY. R. 1 7.— H.L. (8C.). See 

United Telephone Co. r. Harrison (supra). 

Bailey v. Roberton, dicta adopted. 

Woodward r. Sansum (1887) 56 L. T. R47. — 
C.A. : and Moseley r. Victoria Rubber Co. (1887) 
57 L. T. 142. — GHITTY, J. 

Bailey v. Roberton, considered. 

Siddell r. Vickers (1888) 39 Ch. D. 92, 98.— 
KEKEWICH, J. ; affirmed , C.A. and ILL. 

Bailey v. Roberton, applied. 

Nut tall r. Hargreaves (1891) 61 L. J. Ch. 94 ; 
[1902] 1 Ch. 23 ; 65 L. T. 597 ; 40 W. R. 200. 
—C.A. 

Vickers v. Siddell (1S90) 60 L. J.'Oh. 105 ; 
15 App. Cas. 496 ; 63 L. T. 590 ; 39 W. It. 
385. — H.L. (E.), applied. 

Nuttall r. Hargreaves (1891) 61 L. J. Ch. 94 ; 
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[1892] 1 Ck. 23 ; 63 L. T. 597 ; 40 W. E. 200 ; 
8 Rep. Pat. Cas. 273. — C.A. 

lindley, l.j. — I n the face, therefore, of that 
26th section [of the Patents, &c., Act, 1883] it 
appears to me that if upon the true construction 
of the two specifications [i.e., the provisional 
and the complete specification] they are not 
for the same invention, the patent cannot be 
upheld, and that is the view taken by Lord 
Halsburv at all events in the case of Vickers 
v. Shldtdl. . . . That appears to me, I confess, 
to be the view which is most in accordance 
with the sections of the Act to which I have 
referred. It is a view in no way dissented 
from by the other learned law lords, although 
they abstain from expressing a positive opinion 
upon it. It is also quite consistent with the 
view taken by this Court in the same case when 
it was before the Court, because every member 
of the Court left that particular point uf law 
open for further discussion. — p. 96. 

Nuttall v. Hargreaves, distinguished. 

Mandlcberg r. Moriev (1895) 64 L. J. Oh. 
245; 13 R. 322; 72 L. T. 106 ; 43 W. R. 266. 

—STIRLING, J. 

Sharp’s Patent, In re (IS 40) 10 L. J. Cli. 
S6 ; 3 Beav. 245. — Ar.R.. obserred upon. 

Berdan’s Patent, In re (1875) 44 L. J. Ch. 
544 ; L. R. 20 Eq.'346 ; 23 W. R. 823.— jessel, 
m.r 

Singer v. Stassen (1884) 1 Rep. Pat. Cas. 
121. — C.A., referred to. 

Fusee Vesta Co. r. Brvant and May (1887) 56 
L. J. Ch. 187 ; 34 Ch. J). 458 ; 56 L. T. 110 ; 35 
W. R. 267. — KAY. J. 

Singer v. Stassen, considered and applied. 

Bray r. Gardner (1887) 56 L. J. Ch. 497 ; 34 
Ch. D. 668 ; 56 L. T. 292 ; 35 W. R. 341. — C.A. 

Singer v. Stassen, dictum not applied. 

Woolf e’s Patent, In re, Woolf e v. Automatic 
Picture Gallery (1902) 87 L. T. 95. — keke- 
WICH, J. 

Fusee Vesta Co. v. Bryant and May (1887) 
56 L. J. Ch. 187 ; 34 Ch. D. 458 ; 56 L. T. 
110 ; 35 W. R. 267. — kay, J., distinguished. 

Haslam Foundry and Engineering Co. i\ Good- 
fellow (1887) 57 L. J. Ch. 245 ; 36 Ch. D. 118 ; 
57 L. T. 788 ; 36 W. R. 391. 

KAY, J. — This case differs from' the Fusee Vesta ; 
Case, in this respect, that in the Fusee Vesta Case 
very little had been done ; but here I am told 
that the pleadings are completed, and that 
nothing remains but to prepare the evidence 
and bring the case oil for trial. — p. 245. 

[The motion was by the plaintiffs in an action 
for infringement for leave to amend their speci- 
fication by striking out the second claim thereof ; 
and the order made was as follows : Application 
granted. The plaintiffs to pay the costs of the 
application, and the costs of and occasioned by 
the disclaimer. The plain tiffs and defendants to 
be allowed to make all necessary amendments in 
their proceedings after disclaimer. The plaintiffs 
to undertake forthwith to amend their pleadings, 
confining the action to the specification as 
amended by the disclaimer, or to consent to the 
action being dismissed with costs. In the event 
of trial all other questions of costs reserved.] 


Deeley’s Patent, In re (1895) 64 L. J. Ch. 
480; [1895] 1 Ch. G87 ; 72 L.T . 702.— C.A. ; 
■varied nom. Deeley v. Perkes (1895) 65 L. J. Ch. 
912 ; [1S96] A. C. 496 ; 75 L. T. 233.— H.L. (E.). 

Moser v. Marsden (1895) 13 Rep. Pat. Cas. 
24; 73 L. T. 667. — H.L. (E.) ; and Deeley 
v. Perkes ( supra- ), discussed. 

Dellwik’s Patent. In re (1896) 65 L. J. Ch. 
905 ; [1896] 2 Cli. 705.— CHITTY, J. 

Deeley v. Perkes and Haslam Foundry and 
Engineering Co. v. G-oodfellow [supra), 
considered. 

Ludington Cigarette Machine Co. r. Baron 
Cigarette Machine Co. (1900) 69 L. J. Ch. 321 ; 
[1900] 1 Ch. 508 ; 82 L. T. 173 ; 48 W. R. 505. 
—C.A. 

Head note. — [In Deeley v. Perkes the patentee 
was put on terms not to bring any action in 
respect of the future user of machines already 
made in alleged infringement of the amended 
specification, not as common form, but on the 
special facts of the case. ] 

Deeley v. Perkes and ludington Cigarette 
Co. v. Baron Cigarette Co., applied. 

Geipcls Patent, In re (1903) 73 L. J. Ch. 47 ; 
[1903] 2 Ch. 715,' 719 : 89 L. T. 127 ; 52 W. It. 
63. — BUCKLEY, J. 

G-aulard and Gibbs’ Patent, In re (1887) 57 
L. J. Oh. 209; 5 Rep. Pat. Cas. 192.— 
K eke wick. J. ; Lang’s Patent, In re 
(1890) 7 Rep. Pat. Cas. 469, discussed and 
distinguished . 

Owen’s Patent, In re (1898) 68 L. J. Ch. 63 ; 
[1899] 1 Ch. 157 ; 79 L. T. 458 ; 47 W. R. ISO. 

STIRLING. J. — I was also referred to Goulard 
and Gibbs' Potent , In re, in which an applica- 
tion was made for leave to amend by way of 
disclaimer — the disclaimer being really the exci- 
sion of claim 3 of the specification ; and upon 
that, in the same way as was allowed by the law 
officer in Lang's Patent, In re , certain portions 
of the body of the specification were allowed to 
be struck out or altered. These cases do not, in 
my opinion, help the present applicant [who 
desired an amendment by way of correction]. 
The very point, however, appears to have been 
present to the mind of Chitty, L.J. in lotas v. 
Armstrong, Armstrong's Patent, In re [infra). 
There, in dealing with an argument which had 
been addressed to the Court, he said : “ The 
amendment that, could be made, even if leave 
were granted, would merely be by way of dis- 
claimer, that being clear under sect. IS (and also 
under sect. 19), which uses the three terms, and 
shows that the term f disclaimer, ’ which alone 
occurs in sect. 19, is so used advisedly. -1 There- 
fore it appears to have been the opinion of the lord 
justice in that case that the word “disclaimer” 
in sect. 19 should not receive the extended mean- 
ing which is sought to be attached t:> it here, 
and that only an application for leave to amend 
by way of disclaimer ought to' be granted. . . . 
That is the conclusion to which, independently 
of authority, I myself should have come. — p. 66. 

Yates v. Armstrong, Armstrong’s Patent, 
In re (1897) 77 L. T. 267 ; 14 Rep. Pat. 
Cas. 747. — CHITTY, J., observations ap- 
proved. 

Owen’s Patent, ff In re (1898) s 6S L. J. Cli. 63 ; 
[1899] 1 Ch. 157 79# L. T. 458 ; 47 W. It. ISO. 
— STIRLING, J. See extract, supra. 
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Perry v. Skinner (1837') G L. J. Ex. 124 ; 2 
M. & W v 471 ; M. & H. 122 ; 1 Jur. 433. 
— ex. , q uflsf io n ed. 

R eg. r. Mill (l *50) 10 0. B. 370 ; 20 L. J.C. P. 
It) ; 1 Tj. M. & P. 605 ; 15 Jur. 50. — C.P. 

J lilt Vis. C.fT . — What, is the proper construction 
to be put upon the first section of the statute 
5 & 6 Will. 4, c. S3. . . . But for the case of 
Perry v. SI Vinner I should have thought upon 
reading the clause in question, that the plain 
and obvious intention of the legislature was to 
allow a specification to be amended at any time 
by a disclaimer, and to provide, that, when such 
disclaimer should be perfected, due precautions 
being taken by the law officers of the crown, and 
such terms being imposed as they in tlieir dis- 
cretion shall think right, it should be deemed 
and taken to bo, for all purposes, part of the 
original specification, except in the case of actions 
pending at Ihe time of the filing of such dis- 
claimer. If that be not the true meaning of 
the Act, it seems to me that the proviso “ that 
no such disclaimer shall be receivable in evidence 
in any action or suit (save and except, in any 
proceeding by scire facias) pending at the time 
when such disclaimer was in rolled.*’ will be 
totally inoperative : because, if the construction 
put by the Court of Exchequer in Perry v. 
Ski aaer, upon the previous words be the correct 
one, then, inasmuch as the disclaimer is to be 
deemed and taken to be part of the letters 
} latent., or of the specification, only “from 
thenceforth,” that is, from the time of its inrol- 
metit, the proviso that it shall not be receivable 
in evidence in any action ponding at the time of 
the involment, would be idle. I think, there- 
fore. that, upon the true construction of the Act, 
the disclaimer is to be read as part of the speci- 
fication, as from the time when the patent is 
granted. And T am warranted by my experience 
in these matters in saying, that no practical 
injustice or inconvenience can result from this 
construction. — p. 389. 

Perry v. Skinner, adopted. 

Woolf e r. Automatic Picture Gallery (1902) 
72 L. J. Oh. 34 ; [1903] 1 Ch. 18 ; 87 L. T. 539. 
— C.A. ; a firm in y 51 W. R. 121 .— KEKEWICH, J. 


5. Infringement. 

Heath v. Unwin, 12 O. B. 522 : 16 Jur. 996. 
— EX. on. ; reversed vom. Unwin v. Heath (1855) 
5 II. L. Oas. 505 ; 16 C. B. 713 ; 25 L. J. 0. P. 
8 ; 2 Web. P. C. 228, 236. — n.L. (e.). 

Unwin v. Heath, applied. 

Badische Anil in und Soda Fabrik r. Levin- 
stein (1885) 29 Ch. L). 366, 398 ; 53 L. T. 750 ; 
31 W. It. 913. — C.A. ; reversed in H.L. (see 
col. 2061). 

Unwin v. Heath, distinguished. 

Incandescent Gas Light Co. r. Be Mare Incan- 
descent Gas Light System (1896) 13 Hep. Pat. 
Gas. 301. — WILLS, *7. 

Kelly v. Batchelar (1893) 10 Hop. Pat. Oas. 
289. — NORTH, J., distinguished. 

Dunlop Pneumatic Tyre Co. r. Heal (1899) 68 
L. J. Oh. 378 ; [1899] i Ch. 807 ; SO L. T. 746 ; 
47 W. R. 632. 

JXOHTH, J. — I think this case is distinct from 
Kelly v. Batchelar. I find from the report that 


the conclusion I came to there was that the 
person who directed the ladder to be made had 
authority to give such instructions. In the 
present case I do not see that there was any such 
authority. — p. 378. 

Elmslie v. Boursier (*1869) 39 L. J. Ch. 328 ; 
L. 11. 9 Eq. 217 ; 18 W. It. 665. — JAMES, 
v.-c., adopted. 

Wright v. Hitchcock (1870) 39 L. J. Ex. 97 : 
L. It. 5 Ex. 37.— EX. 

Elmslie v. Boursier and Wright v. Hitchcock, 

appro red and followed. 

Von Heyden v. Nous t ad t (1880) 50 L. J. Oh. 
126; 14 Ch. D. 230; 42 L. T. 300; 28 W. E. 
496. — C.A. 

Elmslie v. Boursier and Von Heyden v. 
Neustadt, applied. 

Badische Anilin und Soda Fabrik v. Johnson 
(1897) 66 L. J. Ch. 497 ; [1S97] 2 Ch. 322 ; 76 
L. T. 434 : 45 W. R. 48 1. — C.A. ; affirmed, h.l. (e.), 
infra. 

Elmslie v. Boursier and Von Heyden v. 
Neustadt. held inapplicable. 

Saccharin Corporation v. Rcitmeyer (1900) 69 
L. J. Ch. 761 : [1900] 2 Ch. 659 : 83 L. T. 397. 

— COZENS- HARDY, J. 

. [The principle laid down in these cases that the 
importation into and sale in England of an 
article manufactured abroad according to a pro- 
cess patented by an English patent is an infringe- 
ment of the patent, docs not apply to a case 
where the defendant in an action for infringe- 
ment has as commission agent entered into an 
agreement for delivery of the article at a foreign 
port, but lias not himself either imported into or 
sold in England the infringing article. Such a 
defendant wilL not be deemed to have t; exercised” 
the invention.] 

Elmslie v. Boursier and Von Heyden v. 
Neustadt, followed. 

Saccharin Corporation v. Anglo- Continental 
Chemical Works (1900) 70 L. J. Ch. 194 ; [1901] 
1 Oh. 414 ; 48 W. R. 444. — BUCKLEY, J. 

Sykes v. Howartb (1879) 48 L. J. Ch. 769 ; 
12 Oh. D. 826 ; 41 L. T. 79.— FRY, J., 
distinguished. 

Dunlop Pneumatic Tyre Co. v. Moseley (1904) 
73 L. J. Ch. 417 ; [1904] 1 Ch. 612 ; 91 L. T. 40 ; 
52 W. R. 454 : 20 T. L. R. 314.— C.A. 

Nobel’s Explosives Company v. Jones, 49 
L. J. Ch. 726 ; 42 L. T. 754 ; 28 W. R. 653.— 
v.-C.: reversed, (1881) 50 L. J. Ch. 582; 17 
Ch. D. 721 ; 44 L. T. 593 ; 30 W. It. 294.— C.A. ; 
the latter decision affirmed, (1882) 52 L. J. Ch. 
339 ; 8 App. Cas. o ; 48 L. T. 490 ; 31 W. li. 
388. — H.L. (e.). 

Nobel’s Explosives Co. v. Jones, explained 
and distinguished. 

United Telephone Co. r. London and Globe 
Telephone Co. (1884) 53 L. J. Ch. 1158 ; 26 
Ch. D. 766, 774 ; 51 L. T. 187 ; 32 W. R. S70.— 
BACON, V.-C. 

Nobel’s Explosives Co. v. Jones (supra, in 
C.A.), dicta approved. 

Badische Anilin und Soda Fabrik Basle 
Chemical Works, Bindschedler (1897) 67 L. J. 
Oh. 141 ; [1898] A. C. 200: 77 L. T. 573; 46 
W. R. 255. — H.L. (E.). 
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Badische Anilin and Soda Fabrik v. Basle 
Chemical Works. Bindschedler, considered. 
British Motor Syndicate r. Taylor (1900) 70 
L. J. Ch. 21 ; [1901] 1 Ch. 122 ; 83 L. T. 419 ; 
49 W. R. 183. — C.A. 

Minter v. Williams (1835) 5 L. J. K. B. 00 : 
4 A. & E. 251 ; 5 N. & M. 047 ; 1 H. & W. 
585 : 1 Web. Pat. Gas. 135. — K.B. See 
Oxlev r. Holden (1S00) 30 L. J. C. P. 6S ; 8 
C. B. (N.S.) 666, 704 ; 2 L. T. 464 ; S W. E. 
626.— C.P. 

Minter v. Williams, explained and dis- 
tinguished. 

United' Telephone Co. v. London and Globe 
Telephone Co. (18S4) 53 L. J. Ch. 1158; 2G 
Ch. D. 766, 774 ; 51 L. T. 187 ; 32 W. E. 870.— 
BACON, V.-C. 

Minter v. Williams, commented on. 

British Motor Syndicates. Taylor (1900)* 70 
L. J. Ch. 21 ; [1901] 1 Ch. 122 : S3 L. T. 419 ; 
49 W. E. 183.— C.A. 

Per alverstone. C.J. — It was not intended 
in the above case (i! f inter v. Williams) to lay 
down as a rule of law that the exposure for sale 
of a patented article by a person not having a 
licence from the owner of the patent could not 
be an infringement of the patent. If the decision 
could bear that construction it ought to be 
overruled. 

Per WILLIAMS, L.J. — It was intended in that 
case to lay down the above rule, and the case 
was wrongly decided. 

Oxley v. Holden (1860) 30 L. J. C. P. 68 : 8 
C. B. (N.S.) G66 : 2 L. T. 464 ; 8 W. E. 
626. — C.P., approved. 

Harris r. Eothwell (1SS7) 56 L. J. Ch. 459 : 
35 Ch. D. 416; 56 L. T. 552; 35 W. E. 5S1.— 

C.A. 

Oxley v. Holden, referred to. 

British Motor Syndicate v. Taylor (1900) 70 
L. J. Ch. 21 ; [1901] 1 Ch. 122 ; 83 L. T. 419 ; 
49 W. E. 183.— c.A. 

Incandescent Light Co. v. Brogden (1S99) 
16 Eep. Pat. Cas. 179.— Kennedy, j., 
- applied. 

British Mutoscope and Biograph Co. r. 
Homer (1901) 70 L. J. Ch. 297; [1901] 1 Ch. 
671 ; 84 L. T. 26 ; 49 W. B. 277.— FARWELL, J. 

Caldwell v. Vanvlissengen (1851) 21 L. J. 
Ch. 97 ; 9 Hare 415 ; 16 Jur. 115. — V.-C., 
■not applied. 

Betts r. Willmott (1871) L. E. 6 Ch. 239 ; 25 
L. T. 188 ; 19 W. E. 369.— L.c. 

Smith v. L. & S. W. By. (1854) Kay 408 ; 23 
L. J. Ch. 562 : 2 Eq. E. 128 : 2 W. E. 310. 
— WOOD. v.-c. ; and Crosley v. Derby 
Gaslight Co. (183S) 3 My. & Cr. 428, 434. 
— L C., observations applied. 

Price’s Patent Candle Co. v. Bauwen’s Patent 
Candle Co. (1S5S) 4 Kay <& J. 727 ; 6 W. E. 318. 
—WOOD, V.-C. 

Price's Patent Candle Co. v. Bauwen’s Patent 
* Candle Co., referred to. 

Davenport v. Eylands (1S65) 35 L. J. Ch. 
204 ; L. E. 1 Eq. 302 ; 12 Jur. (N.S.) 71 ; 14 
L. T. 53 ; 14 W. E. 243.— WOOD, V.-c, 


Price’s Patent Candle Co. v. Bauwen’s 
Patent Candle Co., di*ti mini. shed. 

Betts v. Gallais (1870) L. E.* 10 Eq. 392 ; 18 
W. E. 945.— JAMES, V.-C. 

Geary v. Norton (1S46) 1 De G. & Sm. 9. — 

V. -C., (list i ng u ishrd. 

Proctor r. Bay lev (1889) 59 L. J. Ch. 12 ; 42 
Oh. D. 390 ; 31 L. T. 752 ; 38 W. II. 100.— 
C.A. 

Driffield and East Biding Linseed Cake Co. 
v. Waterloo Mills Co. (1886) 55 L. J. Ch. 
391 : 31 Ch. D. 638; 54 L. T. 210; 34 

W. E. 360. — bacon, v.-c. ; and Combined 
Weighing and Advertising Co. v. Automatic 
Weighing Machine Co. (1S89) 58 L. J. Ch. 
709; 42 Ch. JL>. 665; 61 L. T. 474.— 
KEKEWICH, J., followed. 

Barrett r. Day (1890) 59 L. J. Ch. 164 ; 43 
Cli. D. 435 ; 62 L. T. 597 ; 38 W. E. 3G2.— 
NORTH, J. * 

Driffield and East Biding Linseed Cake Co. 
v. Waterloo Mills Co. ; and Combined 
Weighing and Advertising Co. v. Auto- 
matic Weighing Machine Co., approved. 
Skinner v. Shew (1892) 62 L. J. Ch. 196 ; 
[1893] 1 Ch. 413 : 2E. 179 ; 67 L. T. 696 ; 41 
W. E. 217. — C.A. 

Proctor v. Bayley (1888) 59 L. J. Ch. 12 ; 42 
Ch. D. 390 ; 61 L. T. 752 ; 38 W. E. 100. 

— C.A. 

Adopted , Barrett v. Day (1890). — north, j. 
(supra) ; explained and disfi/it/uixhed, Werner 
Moters, Ltd. v. Gamage (1903) [1904] 1 Ch. 264. 

—BYRNE, J. 

Barrett v. Day (1890 ).— north, j. {supra), 
approved. 

Skinner v. Shew (1892). — C.A. (supra). 

Skinner v. Shew (supra), distinguished. 
Beven r. Welsbach Incandescent Gas Light 
Co. (1902) 20 E. P. C. 69, 73.— BYRNE, J. 

Bollins v. Hinks (1S72) 41 L. J. Ch. 358 ; 
L. R. 13 Eq. 355 : 26 L. T. 56 ; 20 W. E. 
2S7. — MALTNS, V.-C .followed. 

Axmann v. Lund (1874) 43 L. J. Ch. 655 ; 
L. R. IS Eq. 330 ; 31 L. T. 119 ; 22 W. E. 789. 
— MALINS, V.-C. 

Bollins v. Hinks and Axmann v. Lund, 

dissented from. 

Hammersmith Skating Rink Co. r. Dublin 
Skating Rink Co. (1876) Ir. E. 10 Eq. 235. — 
CHATTEItTON, V.-C. | 

Bollins v. Hinks and Axmann v. Lund, 

considered. 

Halsey v. Brotherhood (I860) 15 Ch. D. 514 ; 
49 L. J. Ch. 786 ; 43 L. T. 366 : 29 W. E. 9. - 
JESSEL, M.R. ; affirmed. (IS'1) 51 L. J. Ch. 233 ; 
19 Ch. D. 3S6 ; 45 L. T. 640 ; 30 W. R. 279.— 
— C.A. 

jessel, M.R. — There are two cases before 
Vice-Chancellor Malms, which I am afraid have 
led to this action. The first is the case of 
Rollins v. Huiks. The Vice-Chancellor there 
lays down this proposition — that there is no 
presumption at law in favour of the validity of 
! a patent. ... I must first of all observe that 
Wren v. Wei Id (L. E. 4 Q. B. 730), was cited 
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before the Vice-Chancellor, and there the judges 
had held that thp,t was not so, because they pro- 
ceeded on the assumption that as the patent had 
not been set aside by scire facias it must be 
taken to be a good bond fide patent (p. 520). 
. . . The Vice-Chancellor’s judgment is there- 
fore founded on a proposition of law which I 
think is not sound. I have no doubt that a 
patent is print ci facie good as long as it stands, 
and the person who alleges it is not good must 
prove it. Then the Vice-Chancellor says : — 
“ The rule is, that where letters patent have 
been recently granted, an injunction will not be 
granted till the right has been established.” 
That is not quite correct either. . . . What 
the Vice-Chancellor said in Axtnami v. Lund 
was this : — ! *The defendant declines to under- 
take to take proceedings at law to establish the 
validity of the patent, and I retain the opinion 
I expressed in Rollins v. II infos — that, as he 
will not follow up the rights he asserts by pro- 
ceeding to establish the validity of the patent, 
he ought to be restrained from circulating 
threats.” But it does not appear to me that 
that is a ground for restraining the defendant. 
The question really is, whether the mere fact of 
a man threatening another that he will take 
proceedings for infringement is a ground for 
injunction, when he asserts there is an infringe- 
ment. I think it is quite plain that it is not. 
The real point, I think, that the Vice-Chancellor 
intended to decide in Axmann v. Lund was that 
the assertion by the defendant of his rights was 
not bond fide . — p. 521. 

Axmann v. Lund, considered. 

Ohallender r. Hoyle (1887) 56 L. J. Ch. 995; 
30 Oh. D. 425 ; 57 L. T. 734 ; 36 W. R. 357.— 
C.A. 

Halsey v. Brotherhood {supra, col. 2076), 
explained. 

Burnett v. Tak (or Tate) (1SS2) 45 L. T. 743. 
—KAY, J. 

Halsey v. Brotherhood, approved. 

Ohallender v. Royle (1887) 56 L. J. Ch. 993 ; 
36 Ch. D. 425 ; 57 L. T. 734 ; 36 W. R. 357.— 
C.A. 

Halsey v. Brotherhood, referred to. 

Barrett •?*. Day (1890) 59 L. J. Ch. 4C4 ; 43 
Oh, D. 435'; 02 L. T. 597 ; 38 W. It. 362.— 
noiith, j. ; and Shinner r. Shew (1S92) 62 L. J. 
Oh. 190 ; [1893] 1 Ch. 413 ; 67 L. T. 696 ; 41 
W. R. 217.— C.A. 

Halsey v. Brotherhood, applied. 

Ripley r. Arthur (1900) 18 R. P. C. 82. — 
FAR WELL, <T. 

Kurtz y. Spence (Ho. 1) (1886) 55 L. J. 
Ch. 919 ; 33 Ch. D. 579 ; 55 L. T. 317 ; 
35 \V. It. 20.— CHITTY, J., disapproved. 

Ohallender v. Royle (1887) 56 L. J. Ch. 995 ; 
36 Oil. D. 425 ; 57 L. T. 734 ; 36 W. R. 357.— 
C.A. 

cotton, L. J. — In my opinion where the words 
[of sect. 32 of the Patents Act, 1883] are, as 1 
read them, that the Court must be satisfied 
“ that the act complained of is not in fact an 
infringement of any legal right of the person 
making such threats,” the question whether the 
patent of the person making the threats is a 
valid patent must come into consideration if the 
plaintiff in the action seeks it, because I cannot 


see how, if a patent is invalid, there can be any 
act done in infringement of a legal right when 
the legal right depends only on the validity of 
that patent. I mention that because, as I under- 
stand, although the case is not before us on 
appeal, Chitty, J. [in Kurtz v. Spence] has 
intimated an opinion that the question of the 
validity of the patent could not come in question 
in an action like this. In my opinion — and I 
am bound to state it after the discussion we 
have had — it could, and in order that the Court 
may be satisfied whether there is or is not an 
infringement of any legal right, one of the 
questions must be, not only whether the instru- 
ment complained of is one which is an infringe- 
ment of the patent if valid, but, if the plaintiff 
likes to raise the question, whether the patent 
is or is not valid. — pp. 1001, 1002. 

Ohallender v. Royle, considered. 

Kurtz v. Spence (No. 2) (18S7) 57 L. J. Ch. 
238 ; 58 L. T. 438.— KEKEWICII, J. 

Ohallender v. Royle, applied. 

Barrett v. Day (1890) 59 L. J. Ch. 464 ; 43 
Ch. D. 435, 443 ; 62 L. T. 597 ; 38 W. R. 362.— 
NORTH, J. ; and Colley r. Hart (1890) 59 L. J. 
Ch. 30S ; 44 Ch. D. 179 ; 62 L. T. 424 ; 3S W. R. 
501. — NORTH, J. 

Ohallender v. Royle, approved but qualified. 

■ Johnson v. Edge (1892) 61 L. J. Ch. 262 ; 
[1892] 2 Ch. 1 ; 66 L. T. 44 ; 10 W. R. 437.— 
C.A. LINDLEY, LOPES and KAY, L.JJ. 

lindley, L. J. — We have read or had read to us, 
the judgment of Bowen, L.J. in that case, and, 
speaking subject to one qualification (which I 
will mention presently), it appears to me that 
the construction put by the learned judge on 
that section is right. I cannot suppose that the 
section prevents a patentee from saying that 
which the patent itself implies — that anybody 
infringing must expect legal proceedings to 
be taken against him. I do not think it can 
mean that. That is merely saying what every- 
body knows already. That is not a threat 
against anybody in particular. The Lord 
Justice went on to say as I understand him, 
that he ' doubted whether this section would 
apply unless there had been an actual infringe- 
ment. I should like to qualify that a little by 
saying that I think, upon the true construction 
of this section, the section might apply to an 
intended infringement, provided that you could 
make out that the intended infringement, if 
carried out, would be an actual infringement. 

Goulard v. Lindsay (1887) 56 L. T. 506. — 

KAY, J., referred to. 

Fenner r. Wilson (1893) 62 L, J. Ch. 984 ; 
[1893] 2 Ch. 656 ; 3 R. 629 ; 68 L. T. 748 ; 42 
W. R. 57.— IvEKEWICH, J. 

Talbot v. La Roche (1854) 15 C. B. 310 ; 

2 C. L. R. 836.— c.P. : and Needham v. 

Oxley (1863) 1 H. & M. 248 ; 2 N. R. 

267 ; 9 Jur* (N.S.) 598 ; 8 L. T. 532 ; 

11 W. R. 745.— WOOD, V.-C., approved. 

Ledgard r. Bull (1886) 11 App. Cas. 648.— P.c. 

Renard v. Levinstein (1864) 13 W. It. 229 ; 

11 L. T. 505. — wood, v.-C., distinguished. 

Moss v. Malings (1886) 56 L. J. Ch. 126 ; 33 
Ch. D. 603 ; 35 W. R. 165. 
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north, J. distinguished Renard v. Levinstein 
xipon the ground that in that case the defendant 
had made a case. 

Penn v. Bibby (1S66) L. E. 1 Eq. 548. — 
WOOD, V.-C., referred to. 

Morgan r. Fuller (1806) L. R. 2 Eq. 297 ; 14 
L. T. 353.— WOOD, V.-C. 

Edison Telephone Co. v. India Rubber Co. 
(1881) 17 Ck. D. 137 ; 29 W. E. 496.— 
BACON, V.-C. 

Followed , Ehrlich r. Ihlee (1887) 4 E. P. C. 
115. — chitty, J. ; not applied, Pascall r. Toupe 
(1890) 7 E. P. 0. 125, 129.— KAY, J. ; followed, 
Morris /*. Coventry Machinists Co. (1891) 8 
It. P. C. 353. — NORTH, J. ; and Salvo Laundry 
Co. v. Mackie (1S93) 10 E. P. C. 68.— wills, j. 

Edison Telephone Co. v. India Rubber Co., 

explained. 

Ehrlich v. Ihlee (supra'), distinguished. 
Wilson r. Wilson &: Co. (1899) 16*E. P. C. 315. 

, — C.A. 

Holliday v. Heppenstall (1SS9) 58 L. J. Oh. 
829 : 41 Ck. D. 109 ; 61 L. T. 313 ; 37 
W. E. 662. — cotton and lindley, l.jj. 
Applied , Phillips v. Ivel Cycle Co. (1S90) 62 
L. T. 392. — KEKEWICH, j. ; distinguished. Nettle- 
folds v. Reynolds (1891) 65 L. T.*699. — « C.A. 

Hull v. Bollard (1856) 1 H. & N. 134 ; 25 
L. J. Ex. 304. — EX., distinguished. 

Sykes r. Howarth (1879) 48 L.’ J. Ch. 769 ; 12 
Ch/D. 826 ; 41 L. T. 79 ; 2S W. R. 215.— pry, J. 

Germ Milling Co. v. Robinson (1886) 55 L. T. 
282 ; 3 Eep. Pat. Cas. 254.— Stirling, j. ; 
and Albo-Carbon Light Co. v. Kidd (1S87) 
4 Eep. Pat. Cas. 535. — kekewich, j., 
distinguished. 

Mandleberg r. Morley (1895) 64 L. J. Ch. 245 ; j 
18 It. 322 ; 72 L. T. 106 ; 43 W. E. 266— 

STIRLING, J. 

Longbottom v. Shaw (18S9) 58 L. J. Ch. 734 ; 
43 Ch. D. 46 ; 01 L. T. 325 ; 37 W. E. 
792 ; 6 Eep. Pat. Cas. 143. — KAY, J., 
applied. 

Mandleberg r. Morley (supra). 

Mandleberg v. Morley, followed. 

American Steel and Wire Co. v. Glover & Co. 
(1902) 50 W. E. 2S4.— parwell, J. 

Nunn v. D’Albuquerque (1865) 34 Beav. 595. 
— M.R. 

Distinguished, Tonge v. Ward (1S69) 21 L. T. 
480. — M.R. ; applied, Proctor v. Bayley (IS 88) 
42 Ch. D. 394,, n. — v.-C. ; reversed , C.A. (supra-, 
col. 2076). 

Trotman v. Wood (1864) 16 C. B. (n.s.) 479. 
— C.P., observed upon. 

Adie v. Clark (1876) 3 Ch. D. 134 ; 24 W. E. 
1007. — C.A. ; affirmed , 46 L. J. Ch. 598 ; 2 App. 
Cas. 423; 37 L. T. 1 ; 25 W. E. 45.— H.L. (E.), 
JAMES, L.J. (for the Court). — We are of opinion 
that the evidence [the specification of certain 
American patents] is clearly inadmissible for the 
purpose of construing the specification of the 
particular patent before us. The admissibility 
was put on some expressions in the judgment of 
the learned judges in the case of Trotman v. 
Wood, relating to Trotman’ s anchors. They are 
only dicta , because no such evidence was acted on 
in that case. It was never meant by the learned 


judges, and it cannot be effectually contended 
that there is any principle to be applied to the 
construction of specifications which differs from 
that applicable to the construction of any written 
instrument whatever. — p. 142. 

Galloway’s Patent, In re (1843) 1 Webst. 
Pat. Cas. 724 ; '7 Jur. 453. — P.C., explained. 

Penn r. Jack (1867) 37 L. J. Ch. 137 ; L. E. 5 
Eq. 81 ; 17 L. T. 407 ; 16 W. E. 243.— WOOD. V.-C. 

Penn v. Jack, considered. 

Pneumatic Tyre Co. v. Puncture Proof 
Pneumatic Tyre Co. (1899) 16 Eep. Pat.“ 
Cas. 209. — C.A., approved. 

British Motor Svndicate r. Tavlor (1900) 70 
L. J. Ch. 21 ; [1901] 1 Ch. 122 ; S3 L. T. 419 ; 
49 W. E. 183.— C.A. 

United Horse-Shoe and Nail Co. v. Stewart 
(1888) 13 App. Cas. 401 ; 59 L. T. 561.— 
H.L. (sc.), commented upon and dis- 
tinguished. 

American Braided Wire Co. v. Thomson (1890) 
59 L. J. Ch. 425 ; 44 Ch. D. 274 ; 62 L. T.616— 
C.A. COTTON, LINDLEY and LOBES, L.JJ. ; revers- 
I ing 62 L. T. 64 ; 33 W. E. 329— KEKEWICH, J. 

cotton, L.J. — As I have already stated, I think 
that Kekewich, J. misapplied that judgment 
[the judgment of Lord Macnaghten in the above 
case]. Lord Macnaghten was. dealing with an 
entirely different case. He was not dealing with 
a case where the defendants were manufacturing 
an article which could only be made by the 
plaintiffs ; but where they were manufacturing 
a thing which the plaintiffs had particular 
machinery for making ; and there was in the 
market a competition of nails very similar to 
those which the plaintiffs made more cheaply 
by their machinery*; and the defendants had 
been making a good many of these nails, and 
selling them, using the machinery for which the . 
plaintiffs had a patent. But the plaintiffs had 
not merely followed the lead of the defendants in 
reducing their prices, they had always gone 
a little before the defendants in reducing their 
prices, and had reduced their prices below those 
at which the defendants were selling. ... In 
my opinion therefore, that opinion was not one 
applicable to this case. There the plaintiffs were 
seeking to get as damages from the defendants 
the loss which they had sustained by their own 
action, which is entirely different from what was 
done here, because here it is found (and it was 
not so found by the Lord Ordinary in the case 
in question) that the plaintiffs would have sold 
all that had been sold at the original prices if 
it had not been for the wrongful acts of the 
defendants. — pp. 433, 434. 

United Horse-Shoe and Nail Co. v. Stewart, 

explained . 

British Motor Syndicate r. Taylor (1900) 70 
L. J. Ch. 21 ; [1901] 1 Oh. 122 ; 83 L. T. 419 ; 
49 W. E. 1S3. — C.A. 

Powell v. Birmingham Vinegar Brewery Co. 

(1896) 14 Eep. Pat. Cas. 1. — C.A., followed. 

Saccharin Corporation r. Chemicals and Drugs 
Co. (1900) 69 L. J. Oh. 820 : [1900] 2 Ch. 556 ; 
83 L, T. 206 ; 49 W. E. 1— C.A. 

Bovill v. Smith (1S66) L. E. 2 Eq. 459. — 
v.-c., not followed. 

Crossley r. Tomey (1876) 2 Ch. D. 533 ; 34 
L. T. 476.— MALINS, V.-C. 
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Finnegan v. James (1874) 44 L. J. Ch. 185 ; 
L. R. Jfi Eq. 72 ; 23 W. R. 373.— M.R., 
followed. 

Crossley v. Tomey (1876).— v.-C. (supra). 

Finnegan v. James and Crossley v. Tomey, 

followed. 

Birch r. Mat her (1SS3) 52 L. J. Ch. 292 ; 22 
Ch. D. 629 ; 31 W. R. 30*2. — CHITTY, J. 

Finnegan v. James, applied. 

Hayward v. Lely (1887) 56 L. T. 418, 419.— 
KAY, J. 

Cropper v. Smith, 53 L. J. Ch. S91 : 26 Ch. D. 
700 ; 51 L. T. 729 ; 33 W. R. 00.— C.A. ; varied , 
(18S5) 55 L. J. Ch. 12 ; 10 App. Cas. 249 ; 53 
L. T. 330 ; 33 W. 11. 753. — -H.L. (E.). 

Cropper v. Smith (supra, in H.L.), observed 
upon. 

Shoe Machinery Co. v. Cutlan (1895) 65 L. J. 
Ch. 44 ; [1890] i Ch. 10S ; 73 L. T. 419 ; 44 
W. R. 92.— c.A. smith and RIGBY, L.JJ. 

Cropper y. Smith, observations adopted. 
Fisher v. Nation Newspaper Co. [1901] 2 Ir. R. 
405, 485. — C.A. 

Cropper v. Smith and Fisher v. Nation 
Newspaper Co., referred to. 

Murphv v. Midland Croat Western of Ireland 
Ry. [1903] 2 Ir. R. 5.— K.B.D. 

Cropper v. Smith (No. 2) (1884) 54 L. J. Ch. 
287 : 28 Ch. D. 148 ; 52 L. T. 94 ; 33 
W. R. 338.— CHITTY, J.. referred to. 

Hall, Til re (1888) 57 L. J. Q. B. 494: 21 
Q. B. 1). 137; 59 L. T. 37: 36 W. R. 892. 
— Q.B.D. 

De la Rue y. Dickinson (1857) 3 Kay Sc J. 
388. — v.-C. See 

Elmer v. Creasy (1873) 43 L. J. Ch. 106 ; L. R. 
9 Ch. 69, 73 : 29 L. T. 632 .— l.c. anrl l.jj. ; Lea 
r. Saxby (1875) 32 L. T. 731, 733.— EX. : Elling- 
ton v. Clark (1887) 58 L. T. 40, 41 .— kay, j. 

De la Rue v. Dickinson, distinguished. 

Ash worth r. Roberts (1890) 00 L. J. Ch. 27 ; 
45 Ch. D. 623 ; 03 X,. T. 160 ; 39 W. R. 170.— 
KEKEWICH, J. 

Haslam y. Hall (1887) 5 Rep. Pat. Cas. 1, 27, 
28. See S. C. an appeal, now. Haslam Foundry 
and Engineering Co. v. Hall (1888) 57 L. J. Q. B. 
352 ; 20 Q. T». 1). 491 ; 59 L. T. 102 ; 30 W. R. 
407.— C.A. 

Haslam v. Hall (1887) 5 Rep. Pat. Cas. 1, 
27, 28, referred to. 

Badische Amlin unci Soda Fabrik r. Societe 
Chimique (1897) 14 Hep. Pat. Cas. 875, 892. 

Haslam v. Hall, not followed. 

Acetylene Illuminating Co. r. United Alkali 
Co. (1902) 71 L. J. Ch. 301 ; [1902] 1 Ch. 494 ; 
50 W. R. 301.— BUCKLEY, J. 

Automatic Weighing-Machine Co. v. Com- 
bined Weighing-Machine Co. (1889) 6 
Rep. Pat. Cas. 475. — CHARLES, J.. 
followed. 

Saccharin Corporation ■/*. Anglo-Continental 
Chemical Works (1901) 70 L. J. Ch. 194 ; [1901] 
1 Oh. 414 ; 48 W. R. 444. — BUCKLEY, J. 

Honiball v. Bloomer (1854) 24 L. J. Ex. 11 : 
10 Ex. 538 ; 3 C. L. R. 107; 1 Jur. (N.S.) 
388 ; 3 W. R. 71. — EX., not applied. 

Batley v. Kynook (1875) 44 L. .J. Ch. 505 ; 
L. U. 20 Eq. 032 ; 33 L. T. 45.— V.-C. 


Honiball v. Bloomer, observed upon. 

Parnell r. Mort (1885) 29 Ch. L. 325 : 53 L. T. 
1S6 ; 33 W. R. 481.— C.A. 

COTTON, L.J. — That section (s. 43 of the Patent 
Law Amendment Act, 1852) is not in its terms 
binding in the Court of the County Palatine, 
but it is urged that it ought to be considered 
binding by way of analogy, when a Court of 
equity decides legal questions under Lord Cairns’ 
Act or Sir John Roll’s Act. Honiball v. Bloomer 
was relied on as deciding that, where there has 
been no such trial as to enable the judge to say 
that the objections are proved, the costs cannot 
be allowed. We need not determine whether 
that decision was right or wrong ; we only say 
that we must not be considered as expressing our 
approval of it. — p. 328. 

BOWEN, L.J. — I entertain some doubt as to 
Honiball v. Bloomer, but the point will probably 
never arise again. — p. 330. 

Greaves v. Eastern Counties Ry. (1859) 28 
L. J. Q. B. 290 ; 1 E. & E. 961 : 7 W. R. 
453. — Q.B. ; and Batley v. Kynock (supra), 
discussed. 

Middleton v. Bradley (1895) 04 L. J. Ch. S8S : 
[1S95] 2 Ch. 710 ; 13 R. 737 ; 73 L. T. 81 ; 43 
W. R. 684. — STIRLING, J. 

Middleton v. Bradley, approved. 

Wilcox r. Janes (1897) 66 Ij. J. Ch. 525; 
[1897] 2 Ch. 71 ; 45 W. R*. 474. — "HOMER, J. 


O. Confirmation, Renewal and Extension. 

Morgan’s Patent, In re (1843) 1 Webst. 
Pat. Cas. 737. — p.c., applied. 

Hopldnson’s Patent, In re (1890) 00 L. J. 

P. C. 38 ; [1897] A. C. 249 ; 75 L. T. 402.— P.C. 

Claridge’s Patent, In re (1851) 7 Moo. 
P. C. 394 ; and Norton’s Patent, In re 
(1863) 1 Moo. P. C. (N.S.) 339 ; 1 N. R. 
557; 9 Jur. (N.S.) 419; 11 W. R. 720. 
— P.C followed. 

Bower-Bari Patent, In re (1895) [1895] A. C. 
675 ; 73 L. T. 36 ; 11 R. 579 ; 12 Rep. Pat. Cas. 
383.— P.C. 

Claridge’s Patent, In re, and Norton’s Patent, 

In re, applied. 

Hopkinson’s Patent., In re (1890) 00 L.J. P. 0. 
3S ; [1S97] A. C. 249 ; 75 L. T. 402.— P.C. 

Betts’ Patent, In re (1802) 1 Moore P. C. 
■ (N.S.) 49 ; 1 N. R. 137 ; 9 Jur. (N.S.) 

137; 7 L. T. 577; 11 W. R. 221.— P.C., 
followed. 

Poole’s Patent, In re (1807) L. R. 1 P. C. 514, 
518.— P.C. 

Betts’ Patent, In re, approved of. 

Johnson’s Patent, In re (1871) L. R. 4 I‘. 

75 : 8 Moore P. C. (N.S.) 2S2,— P.C. 

Betts’ Patent, In re, applied. 

Winan’s Patent, In re (1872) L. R. 4 P. C. 93 ; 
S Moore P. C. (N.S.) 306.— p.c. 

Betts’ Patent, In re, followed. 

Blake’s Patent, In re (1873) L. R. 4 P. 0. 535, 
537 : 9 Moore P. C. (n.s.) 373.— P.C. 

Betts’ Patent, In re, rule adopted. 

Adair’s Patent, In re (1881) 6 App. Cas. 170, 
179.— P.c. r 

Betts’ Patent, In re, applied . 

Wuterich’s Patent, Tn re, (1903) 72 L. J. P. O. 
00 ; [1903] A. O. 206 ; SS L. T. 300.— P.C. 
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Poole's Patent, In re (1807) 4 Moore P. C. 
(N.S.) 4 .">2 ; L. K. 1 P. C. 514. — P.C., 
observed upon,. 

Johnson's Patent, In re (1871) L. E. 4 P. C. 
75 ; 8 Moore P. 0. (N.s.) 282.— p.c. 

James, L.J. — It was again suggested to their 
lordships that they ought not to take into con- 
sideration any of the profits made in America, 
and reference was made to Poole' a Patent. Their 
lords! lips desire it to be understood that that 
case is not to be considered as laying down 
any general rule of law. . . . Their lordships 
are of opinion that where the question to be 
considered is, whether an invention has been 
sufficiently remunerative or not in taking into 
consideration the remuneration received, they 
must have regard to the remuneration which 
the invention has brought in to the patentee, 
or the person who claims the right of the 
patentee, whether it be in one country or another. 
— p. 82. 

Poole's Patent. In re. See. 

Newton's Patent, In re (1884) 9 App. Cap. 
502 ; 52 L. T. 329.— P.C. 

Poole's Patent, In re. See 

4(5 & 47 Yict. c. 57, s. 113. 

Poole’s Patent, In re. See 

Pieper's Patent, In re (1895) 12 Eep. Fat. Cas. 
293 : 72 L. T. 782 ; 11 E. 581.— P.C. 

Saxby’s Patent, In re (1870) L. E. 3 P. C. 
292 ; 7 Moore P. C. (N.S.) S2 ; 19 \V. E. 
513. — p.c., approved. 

Clark's Patent, In rc (1870) L. E. 3 P. C. 421 : 
7 Moore P. C. (N.S.) 255. — P.c. 

JAMES, L.J. (for J.C.). — But their lordships 
have for their guidance principles laid down by 
their predecessors at this board, and they conceive 
it to be of vital importance in dealing with 
applications of this kind to adhere to any prin- 
ciple once clearly established. In a recent case 
{Savin/ s Patent) it was laid down by this board 
in a judgment delivered by Lord Cairns thus : — 
“It is the habit of this tribunal to consider 
whether the invention brought before them is 
one of that high degree of merit which, if every- 
thing else were satisfactory, would entitle the 
patentee to a prolongation. But in the present 
case, as I have already stated, their lordships 
propose to deal with that which is at the very 
threshold of the case, the question of accounts. 
Now it is the duty of every patentee who comes 
for the prolongation of his patent to take upon 
himself the onus of satisfying this tribunal in a 
manner which admits of no controversy, what 
has been the amount of remuneration which, in 
everjjfe; point of view, the invention has brought 
to him in order that their lordships may be able 
to come to a conclusion, whether that remunera- 
tion may fairly be considered a sufficient reward 
for his invention or not. It is not for this 
committee to send back the accounts for further 
particulars, nor to dissect the accounts for the 
purpose of surmising what might be their real 
outcome if they were differently cast. It is for 
the applicant ‘to bring his accounts before the 
committee in a shape which will leave no doubt 
as to wh#,t the remuneration has been that he 
has received.” Their lordships entirely concur 
in, and feel themselves bound by, this decision. — 
p. 425. 


Saxby’s Patent, In re, and Clark’s Patent, 

In re, distinguished. 

Houghton’s Patent, In re (1871) L. E. 3 P. C. 
401 ; 7 Moore P. C. (n.s.) 309.— p.c. 

Saxby’s Patent, In re, referred to. 

Johnson's Patent, In re (lSTlA 8 Moore P. C. 
(n.s.) 282, 291 : L. E. 4 P. C. 75, 82.— p.c. 

Saxby's Patent. In re. referred to. 
field’s Patent, (1871) 8 Moore P. C. (n.S.) 300 : 
L. E. 4 P. C. 89, 91.— P.c. 

Saxby's Patent, In re. applied. 

Adair's Patent, In re (1881) 6 App. Cas. 170, 
1 79. — r.c. 

Saxby's Patent, In re. See 
Thomas’s Patent, In re (1892) 9 Eep. Pat. Cas. 
307. — p.c. : Clark's Patent, In re (1S99) 10 Eep. 
Pat. Cas. 433.— STIRLING, J. 

Saxby’s Patent, In re, followed. 

Henderson’s Patent, In re (1901) 70 L. J. P. C. 
119 ; [1901] A. C. 010 ; 85 L. T. 358 ; 18 Eep. 
Pat. Cas. 449.— p.c. 

Saxby’s Patent, In re. applied. 

M’uterich's Patent, In re (1903) 72 L.J. P. C. 
00 ; [1903] A. C. 200 ; 88 L. T. 300.— P.C. 

Johnson’s Patent, In re (1871) 8 Moore P. C. 
(N.S.) 282; L. E. 4. P. C. 75. — P.C., 
applied. 

AVi nan’s Patent, In re (1872) S Moore P. C. 
(N.S.) 300 ; L. E. 4 P. C. 93.— P.C. 

Johnson’s Patent, In re, followed. 

Blake's Patent, In re (1873) 9 Moore P. C. 
(N.S.) 373 ; L. E. 4 P. 0. 535. 537.— P.C. 

"Winan’s Patent, In re (1872) 8 Moore P. C. 
(N.S.) 3U6 ; L. E. 4 P. C. 93 < followed. 
Blake’s Patent, In re (1873) 9 Moore P. C. 
(N.S.) 373 ; L. E. 4 P. O. 535.-*P.C. 

Semet and Solvay’s Patent, In re (1894) 64 
L. J. P. C. 41 ; [1895] A. C. 78 ; 71 L. T. 
674 ; 11 E. 3Q2.—?.G.,folloived. 
Henderson’s Patent, In re (190!) 70 L.J. P. C. 
119 ; [1091] A. C. 616 ; 85 L. T. 358.— P.C. 

Eower-Barff Patent, In re [1895] A. C. 
675; 11 E. 579; 73 L. T. 36.— P.C., 
applied. 

Hopkinson's Patent, In re (1896) 66 L. J. P. C. 
3S ; [1897] A. C. 249 ; 75 L. T. 462.— P.C. 

Bower-Barff Patent, In re, followed . 
Henderson’s Patent, In re (1VK)1) 70 L.J. P. C. 
119 ; [1901] A. C. 016 ; 85 L. T. 358.— P.C. 

Hopkinson’s Patent, In re (1896) 66 L. J. 
P. C. 38 ; [1S97] A. C. 249 ; 75 L. T. 
162. — P.C followed. 

Henderson’s Patent, In re (1901) 70 L.J. P. C. 
119 ; [1901] A. C. 016 ; S5 L. T. 358.— P.C. 

Henderson’s Patent, In re, applied. 
Wuterieh’s Patent. In re (1903) 72 L. J. P. C. 
60 ; [1903] A. C. 206 ; SS L. T. 30G.— P.C. 

Brandon’s Patent, In re (1884) 53 L.J. P. C. 
84 ; 9 App. Cas. 589.— P.C. : and Jabloeh- 
kofFs Patent (1891) 00 L. J. P. C. 61 ; 
[1891] A. C. 293 ; 65 L. T. 5.— P.C., dis- 
tinguished. 

Marshall's Patent (1891) [1891] A. C. 430.— 

P.C. LORDS WATSON, HOBHOUSE, MACNAGHTEN 
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and T l ANNEX, SIR RICHARD COUCH and LORD 
SJIAND. 

lord watsoxnl — The petitioner in this case 
referred to and relied on the judgment of this 
board in J irandaiin Patent as an authority in 
his favour to this extent, that his patent is not 
within the provisions of the recent Act of 1883, 
and that lie has the right to apply for a renewal 
which is conferred upon patentees by older 
legislation. In no other respect is this case on 
all fours with Bn indent* Cane : it differs from 
that case and Jabloeliknff's Patent in this 
respect, that in those cases the patentee was in 
a position to prosecute his application with effect 
before the patent expired, 'that result in the 
circumstances of the present case is plainly im- 
possible, because the petition was presented to 
the registrar on the very day on which the 
patent came to its natural end. — pp. 430, -131. 


7. Assignment and Licence. 

national Society for the Distribution of 
Electricity v. Cribb3 (1890) 08 L. J. Oh. 503 ; 
[1899] 2 Oh. 289 : 80 L. T. 524 ; 17 W. It. 518. 
— COZENS- HARD YjJ". ; re corned, (1 900) 69 L. J.Ch, 
457 ; [1900] 2 Oh. 280 ; 82 L. T. 443 ; 48 W. It. 
499. — C.A. LINDLEY, M.R., RIG-BY aild COL- 
LINS, L.JJ. 

Betts v. Willmot (1S71) L. R. 0 Oh. 239 ; 25 
L. T. 188; 19 W. It. 369.— L.C., din - 

ting winked. 

Societe Anonyme des Manufactures de Glaces 
v. Tilghman’s Latent Sand Blast Company (1883) 
25 Oh. I). 1 ; 53 L. J. Oh. 1 ; 49 L. T. 451 ; 32 
W. It. 71.— c.a. cotton and lindley, l.jj. 

cotton, L.J. — A case was referred to which it 
was said Pearson, J. would have acted upon but 
for the point which was relied on, viz., that in 
respect of the Belgian patent the defendants 
were agents only, whereas they were owners of 
the English patent. That was the case of Betts 
v. Willmot, which I think would not be an autho- 
rity for what the plaintiffs are here contending 
for. In that case the owners of the English and 
foreign patents had sold abroad things manu- 
factured in a foreign country. In my opinion 
the Licence to use a patented invention under a 
foreign patent stands in a very different position 
from the sale of an article manufactured under 
either a foreign or an English patent. When 
an article is sold without any restriction on the 
buyer, whether it is manufactured under one or 
the other patent, that, in my opinion, as against 
the vernier gives the purchaser nil absolute right 
In deal with that which he so buys in anyway 
he thinks til, and of course that includes selling 
in any country where there is a patent in the 
possession of and owned by the vendor. Here, 
as is pointed out, it is simply a licence to manu- 
facture. — p. 9. 

Ward v. Livesey (1888) 5 Rep. Pat. Cas. 

102, dine tinned. 

(luyot /*. Thomson (1894) 64 L. J. Gh. 32 : 
[1894] 3 Gh. 388 ; 8 K. 810, 814, n. ; 71 L. T. 
124, 416. — ROM MR, J. ; affirmed, C.A. 

homer, J., on its being pointed out in argu- 
ment that in Ward v. Zivrneg it was held, that a 
licence under seal was forfeited on breach of the 
terms on which it was granted, asked how he 
could say that the licence in the case before him 


was revocable when a lump sum had been paid 
down for the exclusive use of the patented in- 
vention, and it was held both by him and by the 
C.A. that the licence was not revocable at the 
will of the patentee. 


S. Patent agents. 

Institute of Patent Agents v. Lockwood 
(1894) 63 L. J. P. C. 74; [1894] A. G. 
317 ; 6 R. 219 : 71 L. T. 205. —ILL. (sc.), 
applied. 

Starev /*. Graham (1899) 68 L. J. Q. B. 257 ; 
[1899] 1 Q. B. 406 ; SO L. T. 185 ; 47 W. It. 392. 

— LAWRANCE and CHANNEL L, JJ. 

Institute of Patent Agents v. Lockwood, 

explained . 

Reg. /•. Pharmaceutical Society [1899] 2 Ir. It. 
140. — Q.B.D. 

Institute of Patent Agents v. Lockwood, 

discussed. 

Stevens r. Oh own (1901) 70 L. J. Oh. 571 ; 
[1901] 1 Ch. 894, 90S ; S4 L. T. 796 ; 49 W. it. 
460; 65 J. P. 470. — EAR WELL, J. 

Institute of Patent Agents v. Lockwood, 

inapplicable. 

Rex r. Pettitt (1901) [1902] 2 Ir. R. 17.— k.b.d. 

Institute of Patent Agent3 v. Lockwood, 

followed. 

Devonport Corporation v. Tozer (1902) 71 
L. J. Oh. 754 ; [1902] 2 Ch. 182 ; 86 L. T. 612. 

—JOYCE. J. 


PAYMENT. 

Pritchard v. Hitchcock (1843) 6 M. A CL 
151 ; 12 L. J. G. P. 322 ; 6 Scott (N.R.) 
851.— c.p ., applied. 

Aiken r. Short (1856) 1 H. & N. 210 ; 25 L. J. 
Ex. 321 ; 4 W. II. 645. — EX. 

Pritchard v. Hitchcock, referred to. 
Newington r. Levy (1870) 39 L. .T. O. P- 384 ; 
L. 11. 5 0. P. 607, 612; 23 L. T. 70.— C.P. ; 
affirmed, 40 L. J. 0. P. 29 ; L. R. 6 0. P. 180 ; 
23 L. T. 595 ; 19 W. R. 473. — EX. CH. 

Pritchard v. Hitchcock, applied . 

Petty v . Cooke (1871) 40 L. J. Q. B. 281 ; 

L. R. 6 Q. B. 790, 795 ; 25 L. T. 90 ; 19 W. R. 

1112.— Q.B. 

Ridley v. Tindall (1837) 7 A. & E. 134.— 
K.B., distinguished . 

Bonzi v. Stewart (1842) 11 L. J. C. P. 228 ; 
4 Man. & G. 295 ; 5 Scott (n.R.) 1.— C.p. 

Kearslake v. Morgan (1793) 5 Term Rep* 
513. — K.B., appeared. 

Price r. Price (1847) 16 L. «f. Ex. 99 ; 16 

M. & W. 232 : 4 D. & L. 537.— EX. 

Mercer v. Cheese (1.842) 12 L. J. 0. P. 56 ; 
4 Man. & G. 804; 5 Seott (N.Tt.) 664; 
2 D. (N.S.) 619.— C.p., not followed. 

Price r. Price (1847) 16 L. J. Ex. 99 ; 16 
M. & W. 232 ; 4 D. & L. 537. — EX. 
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Price v. Price, followed. 

National Savings Bank Association r. Tranah 
(1807) 36 L. J. C. P. 200 : L. R. 2 C. P. 550 ; 16 
L. T. 592 ; 15 W. E. 1015.— G.p. 

Ford v. Beech (1848) 17 L. J. Q. B. Ill: 
11 Q. B. 852; 12 Jur. 310.— EX. CIL. 
dis'/pprored. 

Belshaw r. Bush (1852) 22 L. J. C. P. 24 : II 
C. B. 191 : 17 Jur. 67.— C.P. 

Ford v. Beech, commented on. 

Bottomlev r. Nuttall (1858) 28 L. J. 0. P. 110 : 
4 C. P». (n.s‘.) 122 ; 5 Jur. (N.S.) 315.— c.p. 

Ford v. Beech, dictum applied. 

Coddington r. Palcologo (1867) 36 L. J. Ex. 
73. 76 : L. E. 2 Ex. 193, 198 ; 15 L. T. 5S1 ; 15 
W. 11. 961. — EX. 

Ford v. Beech, distinguished. 

Newington v. Levy (1S70) 39 L.' J. C. P. 384 ; 
L. E. 5 C. P. 607 ; 23 L. T. 70. — C.P. ; affirmed 
in ex. ch. (supra, col. 2086). 

Ford v. Beech, inapplicable. 

Slater v. Jones (1873) 42 L. J. Ex. 122 ; L. E. 
8 Ex. 186 ; 29 L. T. 56 ; 21 W. E. 815.— EX. 

Belshaw v. Bush (1852) 22 L. J. C. P. 24 ; 
11 O. B. 191 ; 17 Jur. 67.— C.P., con- 
sidered. 

Bottomley c. Nuttall (185S) 4 C. B. (n.s.) 122 ; 
28 L. J. C. P. 110 ; 5 Jur. (N.S.) 315.— c.p. 

Belshaw v. Bush, distinguished. 

Eowe, In re (1904) 73 L. j. K. B. 594 ; [1904] 
2 K. B. 483 ; 91 L. T. 220 ; 52 W. E. 628.— C.A. 

Miller v. Eace (1758) 1 Burr. 452. — K.B. 
Adopted , Lichfield Union r. Greene (1857) 26 
L. J. Ex. 140 ; 1 H. & N. 884 ; 3 Jur. (N.S.) 247 ; 

0 W. E. 370. — ex. ; considered , Moss r. Hancock 
(1899) 68 L. J. Q. B. 657 ; [1899] 2 Q. B. Ill ; 80 
L. T. 693 ; 47 W. E. 698.— Q.B.D. 

Camidge v. Allenhy (1827) 5 L. J. (o.s.) 

K. B. 95 ; 6 B. & C. 373 ; 9 D. <fc E. 
391 ; 30 E. E. 358. — K.B., observations 
adopted. 

Lichfield Union v. Greene (1857) 26 L. J. Ex. 
140 ; 1 H. & N. 884 ; 3 Jur. (N.S.) 247 ; 5 W. E. 
370. — EX. 

Camidge v. Allenhy, distinguished. 

Leeds Bank r. Walker (1883) 52 L. J. Q. B. 
590 ; 11 Q. B. D. 84 ; 47 J. P. 502. — DENMAN, J. 

Smith v. Mercer (1867) -37 L. J. Ex. 24 ; 

L. II. 3 Ex. 51 ; 17 L. T. 317 .— ex., 
ft dime-fid. 

British and American Steam Navigation Go., 
In re, Pearce, Ex parte (1869) L. E. 8 Eq. 5U6 ; 
17 W. E. 1077.— V.-C. 

Smith v. Mercer, distinguished. 

Leeds Bank r. Walker (1883) 52 L. J. Q. B. 
590, 593 ; 11 Q. B. D. 84, 89 ; 47 J. P. 502.— 
DENMAN, J. 

Pollard v. Bank of England (1871) 40 L. J. 
B. 233 ; L. E. 6 Q. B. 623 ; 25 L. T. 
415 ; 19 W. E. 1168. — Q.B., distinguished . 
Deutsche Bank r. Beriro (1895) 73 L. T. 669 ; 

1 Com. Cas, 255. — C.A. 


Hough v. May (1836) 5 L. J. K. B. 186; 
4 A. & E. 954 ; 6 N. & M.J535 ; 2 II. & W. 
33. — K.B., distinguished. 

Stewart v. Cawse (1859) 28 .L. J. O. P. 193 : 5 
C. B. (N.S.) 737 ; 5 Jur. (N.S.) 650 : 7 W. 1L 
187.— C.P. 

Houeh v. May and Gordon v. Strange (18471 
1 “Ex. 477; 11 Jur. 1019 .— ex., distin- 
guished. 

Caine r. Coulson (1863) 32 L. J. Ex. 97 : 1 
IL & C. 764 : 7 L. T. 636 ; 11 W. E. 239.— EX. 

Warwicke v. Noakes (1791) 1 Peake 98 : and 
Norman v. Picketts (1886) 2 Times L. E. 
607. — HUDDLESTONE, B. : 3 Times L. E. 
1 82. — C.A., disting uished. 

Penningtons. Crossley (1897) 77 L. T. 43. — 
C.A. 

! Beaumont v. Greathead (1846) 15 L. J. C. P. 
130 ; 3 D. & L. 631 ; 2 C. B. 494.— C.P., 
followed. 

Thame r. Boast (1848) 17 L. J. Q. B. 339 ; 
12 Q. B. SOS ; 12 Jur. 1024.— Q.B. 

Beaumont v. Greathead and Thame v. Boast, 

d ist big v ish ed. 

•Goodwin r. Cremer (1852) 22 L. J. Q. B. 30 ; 
18 Q. B. 757 ; 17 Jur. 2. — Q.B. 

Beaumont v. Greathead, opinion adopted. 
Tetlev v. Wanless (1867) 36 L. J. Ex. 153; 
L. IL 2 Ex. 275, 280 ; 16 L. T. 601 ; 15 W. E. 356. 

— EX. CH. 

Farley v. Turner (1857) 26 L. J. Ch. 710 ; 
3 Jur. (N.S.) 532 ; 5 W. E. 6G6.— V.-C., 
distinguished. 

Barned’s Banking Co., In re, Massey, Ex parte 
(1870) 39 L. J. Ch. 635 ; 22 L. T. 853 ;‘ 18 W. E, 
SIS.— M.R. 

Williams v. Everett (1811) 14 East 582, 
587, n. (a) ; 13 E. E. 315 .— k.b. 
Distinguished, Enabling r. Schroeder (1835) 4 
L. J. C. P. 169. — C.P. ; principle applied. Robbins 
r. Fennell (1847) 17 L. J. Q. B. 77; 11 Q. B. 
248 ; 12 Jur. 157.— Q.B. 

Williams v. Everett, discussed. 

Liversidge •/*. Broadbent (1859) 28 L. J. Ex. 
332 ; 4 H. & N. 003 ; 7 W. E. 015.— EX. 

Williams v. Everett, discussed and not 
applied. 

Collins r. Brook (I860) 29 L. J. Ex. 255 ; 5 
H. & N. 700 ; 6 Jur. (N.S.) 999 ; 2 L. T. 774 ; 8 
W. E. 474.— EX. CH. 

Williams v. Everett, referred to. 

Fleet r. Perrins (1868) 37 L. J. Q. B. 233 ; 
L. E. 3 Q. B. 536 ; 9 B. & S. 575 ; 19 L. T. 147.— 
q.b. (affirmed, EX. ch.) ; and Bustomjee v. Eeg. 
(1876) 45 L. J. Q. B. 249 ; 1 Q. B. D. 487 ; 34 
L. T. 278. — Q.B.D. (affirmed, C.A.). 

Williams v. Everett, distinguished. 

New Zealand Land Co. r. Bust on (1880) 
5 Q. B. D. 474, 480.— FIELD, J. 

Goddard v. Hodges (1832) 1 Cr. & M. 33 ; 3 
Tyr. 259 ; 2 L. J. Ex. 20. — EX., principle 
applied. 

Lucas Beach (1840) 1 Man. & G. 417 ; 1 
Scott (X.n.) 350 ; 4 Jur. 631. — C.P. 



2089 


PAYMENT. 


2090 


Devaynes v. Noble (Clayton’s Case) (1816) 

1 Mer. 572 ; 15 E. K. 161.— M.R., 

distinguished. 

SiniRnn r. Ingham (1823) 1 L. J. (o.S.) K. B. 
234 ; 2 B. & C. 65 ; 3 D. & E. 243 ; 26 E, E. 273. 
— K.B. 

Clayton’s Case, adopted. 

Williams r. Eawlinson (1825) 3 L. J. (o.S.) 

G. P. 164 ; 3 Bing. 71 ; 10 Moure 362 ; E. 6: M. 
233 ; 28 E. U. 584. — C.P. ; Pemberton r. Oakes 
(1827) 6 L. J. (O.S.) Ch. 35 ; 4 lluss. 154.— L.C. : 
Stcrndalo v. Hankinson (1827) 1 Bim. 393 ; 27 
E. E. 210. — v.-ZJ. 

Clayton’s Case, extended to Scotland. 

Spiers r. Houston (1829) 4 Bli. (n.r.) 515. — 

H. L. (SC.). 

Clayton’s Case, applied. 

Toulmin r. Copland (1836) 3 Y. & Coll. 625. — 
ex. [affirmed tiom. Copland c. Toulmin (1840) 
West 164 : 7 Cl. & F. 350.— H.L. (E.)] ; Eoyal 
Bank of Scotland r. Christie (1841) 8 Cl. & F. 
214. 228 . — h.l. (sc.) ; Houniker r. Wigg (1843). 
— Q.B. (infra, col. 2093). 

Clayton’s Case, applied . 

Pennell v. Deifell (1853) 4 De G. M. & (4. 372 ; 
23 L. J. Oh. 115 ; 18 Jur. 273 ; 1 W. E. 499.— 
L.JJ. ; Merriman r. Ward (1860) 1 J. & H. 371. 
— wood, v.-c. : Siebel r. Springfield (1863) 9 
L, T. 324 ; 12 W. E. 73.— Q.B. 

Clayton’s Case, referred to. 

Bovs, In re, Eedes r. Boys (1870) 39 L. J. Ch. 
655 ; L. E. 10 Eq. 467.— M.R. 

Clayton’s Case, not applied. 

Thompson t\ Hudson (1871) L. E. 6 Ch. 320, 
328 ; 24 L. T. 301 ; 19 W. 11. 045.— L.JJ. ; 
reversing 40 L. J. Ch. 28 . — m.r. 

Clayton’s Case, applied. 

Dovonport and South .Devon Steam Flour Mill 
Co.. In re, Bateman’s Case (1873) 42 L. J. Ch. 
577. — WICKENS, v.-c. 

Clayton’s Case, limited. 

City Discount Co. v. M‘Lean (1874) 43 
L. J. 0. P. 344 j L. II. 9 C. P. 692 ; 30 L. T. 883. 
— EX. CH. 

Clayton’s Case, rule in, held inapplicable. 
Lacey r. Hill, Leucy v. Hill (1876) 4 Ch. D. 
537. — c.A. ; 8. C. a [firmed now. Head r. Bailey 
(1877) 47 L. .1. Ch. 161; 3 App. Cas. 94; 37 
L. T. 510 ; 26 W. E. 223.— H.L. (E.). 

JAMES, L.J. — I am tjf opinion that Clapton 's 
Cane cannot he applied to fraudulent items. 

M E llish , h. J.— 8 u ppose a partner fraudulently 
draws out 20,000/., and then draws out nearly 
10,000/., more, which he enters in the books, so 
that it is a simple overdrawing without fraud. 
Pie then pays in 30,000/. It is contended that 
he has repaid the 20,000/., and that unless he 
makes further fraudulent overdrawings there is 
no right of proof against his separate estate. 
But suppose he openly draws 30,000/. out again, 
•the firm is cheated of the 20,000/. just as much 
as if he had never paid in the 30,000/. 1 am of 

opinion, therefore, that Clayton's Case cannot be 
applied to fraudulent debts of this nature. — 
p. 554. 


Clayton’s Case, considered. 

Smith, Ex parte, Hamilton, In re (1877) 25 
W. Ii. 760. — BK. 

Clayton’s Case, applied. 

Kinnaird v. Webster (1878) 48 L. J. Ch. 348 ; 
10 Ch. D. 139 : 39 L. T. 494 ; 27 W. IL 212.— 
BA cox, v.-c. ; Taurine Co., Tn re, Aiming's Claim 
(1878) 38 L. T. 53. — BACOX. V.-c. ; Browning v. 
Baldwin (1879) 40 L. T. 248,' 249 ; 27 \V. E. 644. 
— BACOX, V.-C. 

Clayton’s Case, held inapplicable. 

Hallett’s Estate, In re, Knatchbull r. ITallett 
(1880) 49 L. J. Ch. 415 ; 13 Oil. D. 696 ; 42 L. T. 
421; 28 W. E. 732. — C.A. ; THESIGER, L.J. 
dissenti ny. 

Clayton’s Case, referred to. 

Mawson, In re, Hardcastle, Ex parte (1881) 
44 L. T. 523, 524.— BK. 

Clayton’s Case, applied. 

Gallagher e. Ferris (1881) 7 L. E. Ir. 489, 496. 
— V.-C. 

Clayton’s Case, recognised. 

Loudon and County Banking Co. r. Eatcliffe 
(1881) 51 L. J. Ch. 28 ; 6 App. Cas. 722 ; 45 L. T. 
322 ; 30 W. 11. 109.— H.L. (IS.). 

Clayton’s Case, held inapplicable. 

Blackburn Building Society v. Cunliife (1882) 
22 Cli. J). 61 ; 31 W. E. 98.— C.A. ; affirmed , 
(1884) 9 App. Cas. 857.— H.L. (e.). 

Clayton’s Case, explained. 

Sherry, In re, London and County Banking 
Co. v. Terry (1884) 25 Ch. D. 692 ; 53 L. J. Ch. 
404 ; 50 L. T. 227 ; 32 W. E. 394.— C.A. 

SELBOBNE, L.C. — The principle of Clayton's 
Case, and of the other cases which deal with the 
same subject, is this, that where a creditor haviug 
a right to appropriate moneys paid to him gene- 
rally, and not specifically appropriated by the 
person paying them, carries them into a parti- 
cular account kept in his books, he pri md facie 
appropriates them to that accoun t. and the effect 
of that is, that the payments are de facto appro- 
priated according to the priority in order of the 
entries cm the one side and on the other of that 
account. — p. 702. 

Clayton’s Case, referred’ to. 

Companies Acts, in re, Watson, Ex parte 
(1888) 21 Q. B. D. 307.— CAVE and WILLS, J J. 

Clayton’s Case, distinguished. 

Hancock v. Smith (1889) 58 L. J. Oh. 725 ; 41 
Ch. D. 456 ; 61 L. T. 341.— C.A. ; reversing 37 
W. E. 459.— NORTH, J. 

halsbury, L.C. — The rule in Clayton's Case 
is a very sound rule in cases such as that in 
which it was first applied, but here the circum- 
stances arc entirely different. The whole fund 
here consists of money not borrowed by the 
defendant from his clients, but received by him 
as agent for them, and therefore for the present 
purpose may bo treated as trust money. Now as 
between cestui s gue trust the rule is applicable, 
but it cannot be applied here, because no ques- 
tion arises between the different vesta is rfue trust. 
The question arises between them and a person, 
who claims under a judgment against their 
trustee. 
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Clayton’s Case, applied. 

Parkinson v. Wakefield & Co. (1SS9) 5 Times 
L. R. 563 . — pollock, b. and manisty, j. 

Clayton’s Case, explained. 1. 

Miller, In re, Official Receiver Ex parte (1893) 
<52 L. J. Q. B. 324, 325 : [1893] 1 Q. B. 327 ; 68 

L. T. 367 ; 41 W. R. 243 ; 57 J. P. 469.— C.A. 

Clayton’s Case, not applied . 

Wood, In re, Anderson v. City of London 
Mission (1894) 63 L. J. Oh. 772 ; [1S94] 2 Ch. 
577 ; 8 R. 817 .— north, j. 

Clayton’s Case, applied l. 

Stenning. In re, Wood r. Stenning [1895] 2 
Ch. 433 ; 13 R. 807 ; 73 L. T. 207. — NORTH, J. 

Clayton’s Case, discussed and explained . 

The Mecca (1897) 66 L. J. P. S6 ; [1897] A. C. 
2S6 ; ?6 L. T. 579 ; 572 ; 45 W. R. 667 ; 8 Asp. 

M. C. ■ 266. — H.L. (e.) ; reversing C.A. : which 
affirmed BRUCE, J. 

* halsbury, l.c. — I t is said that the account 
last referred to brings the question within the 
authority of Claytons Case ; and, in order to 
see whether this is so, it is necessary to consider 
what Clayton's Case was, and the reasons given 
by Sir W. Grant, who decided it. That learned 
judge says : Where an account current is kept 
between parties as a trading account, “ there is 
no room for any other appropriation than that 
which arises from the order in which the receipts 
and payments take place and are carried into the 
account. Presumably, it is the sum first paid in 
that is first drawn out. It is the first item on 
the debit side of the account that is discharged 
or reduced by the first item on the credit side. 
The appropriation is made by the very act of 
setting the two items against each other.” This 
rule, so formulated, has been adopted in all the 
Courts in Westminster Hall — see Field v. Carr 
(1828) 6 L. J. (o.S.) C. P. 203 ; 5 Bing. 13. It 
is to be remembered, however, that on more than 
one occasion it has been pointed out that this is 
not an invariable rule of law ; but the circum- 
stances of a case may afford ground for inferring 
that transactions of the parties were not so 
intended as to come under this general rule ; 
... I think this case is not within the rule at 
all. This is not an account current ; there is no 
setting one item against another ; credit is given 
for the 900?. at the end of all the items. They 
are all separate transactions, and, although on 
one piece of paper, seem to represent only 
historically the transactions as they occurred. 
How the principle of Sir W. Grant’s decision can 
apply to two transactions of identically the same 
‘date, I cannot understand. There is in respect 
of these items no earlier date — it is the mere fact 
that one precedes the other in its place on the 
paper. I think it would be extremely -incon- 
venient in business to draw inferences from the 
shape or order of accounts, and 1 think would be 
an altogether novel application of a principle 
which has been established so long that I should 
feel great reluctance to engraft a new application 
upon it. — p. 88. 

Clayton’s Case, considered. 

Mutto# r. Peat (1899) 68 L. J. Ch. 668 ; [1899] 
2 Ch. 556 ; 48 W. R. 62.- BYRNE, J. ; reversed 
on the facts , (1900) 69 L. J. Ch. 4S4 ; [1900] 2 
Ch. 79 ; 82 L. T. 440 ; 4S W. R. 486.— C.A. 


Clayton’s Case, distinguished. 

Dongall r. Lornie (1899) 1 Fraser 1187. — 
CT. OF SESS. 

Clayton’s Case, applied. 

Bank of N. S. W. r. Gouldburn Valley Butter 
Co. (1902) 71 L. J. P. C. 112 ; [1902] A. C. 543 : 
87 L. T. 88.— P.C. 


Clayton’s Case, inapplicable. 

Smith r. Bettv (1903) 72 L. J. K. B. 853 ; 
[1903] 2 K. B. 317 ; 89 L. T. 258 ; 52 W. R. 137. 
— C.A. ; and Oatway, In re (1903) 72 L. J. Ch. 
575 ; [1903] 2 Ch. 356 ; 88 L. T. 622.— JOYCE, J. 

Kirby v. Marlborough (Duke) (1813) 2 M. 
& S. IS ; 14 R. R. 573 ; and Williams v. 
Rawlinson (1S25) 3 L. J. (o.S.) C. P. 164 ; 
3 Bing. 71 ; 10 Moore 362 ; R. M. 233 : 
28 R.R. 584. — c.P., considered and applied. 
Sherry, In re, London and County Banking 
Co. v. Terry (1SS4) 53 L. J. Ch. 404 ; 25 Ch. D. 
692 ; 50 L. T. 227 ; 33 W. R. 394.— C.A. 

Williams v. Rawlinson, 'inapplicable. 

Boys, in re, Eedes v. Boys (1870) 39 L. J. Ch. 
655 ; L. R. 10 Eq. 467, 470. — M.R. 

Bodenham v. Purchas (ISIS) 2 B. & Aid. 39 ; 
20 R. R. 342 . — k.b., adopted. 

Williams r. Rawlinson (1825) 3 L. J. (o.S.) 
C. P. 164 ; 8 Bing. 71 ; 10 Moore 362 ; R. & M. 
233 ; 2S R. R. 584 — c.P. ; and Pemberton v. 
Oakes (1827) 6 L. J. (o.S.) Ch. 35 ; 4 Russ. 154. 
—L.C. 

Bodenham v. Purchas, limited. 

Chitty r. Nash (1834) 2 D. P. C. 511. 

TAUNTON, J. — The case of Bodenham v. Pur- 
chas was much narrowed by the case of Si ms on 
v. Ingham (2 B. & C. 65). — p. 515. 

Bodenham v. Purchas, adopted. 

Royal Bank of Scotland v. Christie (1S41) 8 
Cl. & F. 214. — H.L. (sc.) ; and Henniker r. 
VVigg (1S43). — Q.B. (infra). 

Bodenham v. Purchas, considered. 

Strong v. Foster (1856) 25 L. J. C. P. 106 ; 17 
C. B. 201 ; 4 W. R. 151,— C.P. 

Bodenham v. Purchas, rule applied. 

Siebel v. Springfield (1863) 9 L. T. 324 ; 12 
W. R. 73.— Q.B. 

Bodenham v. Purchas, approved. 

City Discount Co. i\ M’Lean (1S74) 43 
L. J. C. P. 344 ; L. R. 9 C. P. 692, 698 ; 30 L. T. 
883. — EX. CH. 

Bodenham v. Purchas, not applied. 

Sherry, In re, Loudon and County Banking 
Co. v. Terry (1884) 53 L. J. Ch. 404 ; 25 Ch. D. 
692, 702 ; 50 L. T. 227 ; 32 W. R. 394.— C.A. 

Simsonv. Ingham (1823) 1 L. J. (o.s.) K. B. 
234 ; 2 B. & C. 65 ; 3 D. & R. 249 ; 26 
R. R. 273. — K.B., adopted. 

Royal Bank of Scotland v. Christie (1841) 8 
Cl. & F. 214. — H.L. (sc.) ; Siebel i\ Springfield 
(1863) 9 L. T. 324 ; 12 W. R. 73.— Q.B. ; City 
Discount Co. v. M‘Lean (1874) 43 L. J. C. P. 
344 ; L. R. 9 C. P. 692 ; 30 L. T. 883.— EX. CH. ; 
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Hooper r. Keay (1875) 1 Q. B. D. 178 ; 34 L. T 
574; 24 W. R. 485. — Q.B.D. ; Prince r. Oriental 
Bank (1878) 47 L. J. P. C. 42 ; 3 App. Gas. 325, 
332; 38 L. T. 41 : 25 W. R. 543.— P.c. ; and 
Friend v. Young (1897) 06 L. J. Cb. 737 ; [1S971 
2 Ch. 421, 437 ; 77 L. T. 50; 4G W. R. 139.— 
STIRLING-, J. ; and Smith v. Betty (1903) 72 
L. J. K. B. 853 : [1903] 2 K. B. 317 ; 89 L. T. 
258 ; 52 W. R. 137.— C.A. 

Henniker v. Wigg (1848) 4 Q. B. 792 ; D. & 
M. 1G0. — Q.B., applied. 

Mosse w. Salt (1803) 82 Beav. 2G9 ; 32 L. J. Ch. 
756. — M.R. 

Henniker v. Wigg, distinguished. 

.Boys, In re, Eedes r. Boys (1870) 39 L. J. Ch. 
G55 ; L. R. 10 Eq. 4G7.— M.R. 

Henniker v. Wigg, followed. 

City Discount Co. v. M‘Lean (1874) L. R. 9 
C. P. 692 ; 43 L. J. C. P. 344 ; 30 L. T. S83.— 
EX. CH. 

blackburn, J. — The true rule is that laid 
down in Tfenniher v. I [%, which is that 
accounts rendered are evidence of the appropria- 
tion of payments to the earlier items, but that 
may be rebutted by evidence to the contrary. — 
* p. 701. 

Henniker v. Wigg, explained . 

Ham ill on, In re, Smith, Ex parte (1877) 25 
AT. It. 760, 761 .— bk. 

Henniker v. Wigg, adopted. 

Hallett’s Estate, lure, Knatchbuil r. Hallett 
(1880) 49 L. J. Ch. 415, 434 ; 13 Ch. D. G96, 739 ; 
42 L. T. 421 ; 28 W. R. 732.— C.A. ; THESIGER, 
L.J. dissenting. 

Henniker v. Wigg, referred to. 

The Mecca (1897) 66 L. J. P. 86 ; [1897] 
A. C. 28G, 295 ; 76 L. T. 579 ; 45 W. R. 667.— 
H.L. (E.). 

Pennell v. Deffell (1853) 23 L. J. Ch. 115 ; 
4 Be G. M. & G. 372; 1 Eq. R. 579 ; IS 
Jur. 273 ; 1 W. R. 499 . — l.jj. (reversing 
M ,R.) , d ist iugu ished. 

Collinson r. Lister (1855) 23 L. J. Ch. 38; 7 
De G. M. & G. 634; 2 Jur. (n.s.) 75; 4 W. R. 
133. — L.JJ. * 

Pennell v. Deffell, principle applied. 

Frith r. Oartland (1865) 34 L. J. Ch. 301 ; 2 
H. & M. 417 ; 11 Jur. (N.S.) 238 ; 12 L. T. 175 ; 
13 W. R. 493.— WOOD, v.-c. 

Pennell v. Deffell, followed. 

Brown r. Adams (1869) L. R. 4 Ch. 764 ; 39 
L. J. Ch. G7 ; 21 L. T. 71 ; 17 W. R. 999.— 
GIFFARD, L.J. ; reversing JAMES, v.-c. 

GIFFARD, L.J. — H. had an account of his own 
at Messrs. D.’s, and this sum (5,000Z.) was paid 
to his general account on the 29th October, 1868. 
After that the account goes on in the ordinary 
way of bankers’ accounts ; and supposing this 
sum of 5,0002. were not trust money, it is clear 
that it was drawn out again and again. It was 
argued that the case of Pennell v. Deffell does 
not decide that in such a case trust money is to 
be treated like an ordinary sum, and some obser- 
vations of Knight Bruce, L.J. were referred to 


as tending to prove that this case was like money 
placed by a trustee in a chest ; but if we look at 
the words of the lords justices in that case, 
there can be no doubt as to the effect of the 
decision. There can be no question that at law, 
as between a banker and his customer, the debt 
is extinguished by the first payments made, and 
it would be an extraordinary thing if the debt 
could be in existence in equity. when it is 
extinguished at law. — p. 766. 

Pennell v. Deffell, applied. 

European Bank, In re, Oriental Commercial 
Bank, Ex parte (1870) 39 L. J. Ch. 588, 590 ; 
L. R. 5 Ch. 358, 362 ; 22 L. T. 422 ; 18 W. R. 474. 
— GIFFARD, L.J. 

Pennell v. Deffell, adopted. 

G. E. Ry. *. Turner (1872) 42 L. J. Ch. S3 ; 
L. R. 8 Ch. 149, 153 ; 27 L. T. 697 ; 21 W. R. 
163.— SELBORNE, L.C. 

Pennell v. Deffell, considered. 

Scheibler, In re, Cooper, Ex parte (1S74) 31 
L. T. 417, 420.— L.JJ.. 

Pennell v. Deffell, referred to. 

Edinburgh Corporation r. Lord Advocate 
(1879) 4 App. Cas. 823, 835.— H.L. (sc.). 

Pennell v. Deffell, approved hut not followed. 

West of England and South Wales District 
Bank, In re, Dale, Ex parte (1879) 43 L. J. Ch. 
600 ; 11 Ch. D. 772 ; 40 L. T. 712 ; 27 W. R. 
815. — fry, J. 

Pennell v. Deffell, not followed on one point. 

Hallett’s Estate, In re, Knatchbuil r. Hallett 
(1879) 49 L. J. Ch. 415 ; 13 Ch. D. 696 ; 42 L. T. 
421 ; 2S W. E. 732.— C.A. 

jessel, M.R. — How when we come to look at 
the case which was before Fry, J., the case of 
Dale $ Co., Ex parte, we shall find him saying 
this : “• Does it make any difference that instead 
of trustee and cestui que trust it is a case of 
fiduciary relationship ? What is a fiduciary 
relationship ? It is one in respect of which if a 
wrong arise, the same remedy exists against the 
wrongdoer on behalf of the principal as would 
exist against a trustee on behalf of the cestui s que 
trust. If that be a just description of the relation- 
ship, it would follow that wherever fiduciary 
relationship exists, and money coming from the 
trust lies in the hands of persons standing in that 
relationship, it can be followed and separated 
from any money of their own. That seems to be 
the logical result of Pennell v. Deffell.” Up to 
that point I agree with every syllable, and I 
think it would be impossible to express the 
doctrine more clearly than it is there expressed 
by Fry, J. But now comes the unfortunate 
result, i: but that result is opposed to the long 
line of authorities to which 1 have referred, and 
from which I do not feel myself justified upon 
any reasoning of my own in departing.” So he 
here decided the case wrongly and against his 
own opinion and against the case of Pennell v. 
Deffell in deference to a long line of authorities. 
That being so, I feel bound to examine his sup- 
posed long line of authorities, which are not very 
numerous, and show that not one of ttjem lends 
any support whatever to the doctrine or principle 
which he thinks is established by them. — p. 419. 
[His lordship considered in detail the cases 
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referred to and continued :] I think after those 
authorities it must now be considered settled 
that- there is no distinction, and never was a dis- 
tinction between a pers< >n occupying one fiduciary 
position or nnother fiduciary position as to the 
rivrht of the beneficial owner to follow the trust 
fund, and that those cases which have been 
cited at law so far from est - Wishing a distinction, 
establish the contrary, and that the mere error 
of supposing that equity could not follow or dis- 
tinguish money in the cases supposed, if error it 
was, and perhaps it was not so originally ... is 
attributable really to the fact that the judges 
who followed the earlier cases were not aware of 
what I may call the gradual refinement of the 
doctrine of equity. — p. 423. 

Pennell v. Deffell, referred to. 

Allcard v. Skinner (1887) 36 Oh. D. 145, 164 ; 
56 L. T. 1S4 : 35 W. R. 424.— -KEKEWICH, J. : 
affirmed 56 L. J. Ch. 1052 ; 30 Ch. D. 145 : 57 
L. T. 61 ; 36 W r . R. 251.— C.A. COTTON, LINDLEY, 
and bowen, l.jj. 

Pennell v. Deffell. referred to. 

Lyell r. Kennedy (1889) 14 App. Cas. 437. — 
H.L. (E.). LORDS HALSBURY, L.C., SELBORNE, 
FITZGERALD, and MACNAGIITEN. 

Pennell v. Deffell, applied. 

Rank of Ireland r. Cogry Spinning Co. (1S99) 
[1900] 1 Ir. R. 219, 245.— M.R. 

Thompson v. Hudson (1871) L. R. 6 Ch. 320 : 
24 L. T. 301 ; 19 W. R. 645.— L.JJ., 
applied. 

Accidental Death Insurance Co., In re (1878) 
47 L. J. Ch. 396 ; 7 Ch. D. 568 ; 26 W. R. 473. 

— M.R. 

City Discount Co. v. McLean (1874) 43 L. J. 
C. ?. 344 ; L. R. 9 C. P. 692 ; 30 L. T. 
883. — EX. CH., dictum adopted. 

Hooper v. Iveav (1875) 1 Q. B. D. 17S, 1S2 ; 
34 L. T. 574 ; 24 W. R. 4S5 .— q.b.d. 

City Discount Co. v. McLean, explained. 

Hamilton, In re, Smith, Ex parte (1877) 25 
W. R. 760, 761.— BK. 

City Discount Co. v. McLean, followed. 

Booth, In re, Browning r. Baldwin (1879) 40 
L. T. 248 ; 27 W. R. 644.— BACON, V.-c. 

City Discount Co. v. McLean, adapted. 

Hallett’s Estate, In re, Knatehbull r. Hallett 
(1S80) 49 L. J. Ch. 415, 434 ; 13 Ch. D. 696, 739 : 
42 L. T. 421 ; 28 W. R. 732.— C.A. ; THESIGER, 
l.j. (1 i smiting. 

City Discount Co. v. McLean, observations 
applied. 

The Mecca (1897) 66 L. J. P. 86 ; [1897] 
A. C. 286 ; 76 L. T. 579 ; 45 W. R. 067.— 
H.L. (E.). 

Sherry, In re, London and County Banking 
Co. v. Terry, 49 L. T. 556 ; 32 W. R. 270.— 
BACON, v.-c. ; reversed , (1884) 25 Ch. D. 692 ; 
53 L. J. Ch. 404 ; 50 L. T. 227 ; 32 W. R. 394.— 
C.A, SELBORNE, L.C., COLERIDGE, C.J., and 
COTTON, L.J. 

Hancock v. Smith, 37 \V. R. 459.— north, j. : 
reversed , (1889) 58 L. J. Ch. 725 ; 41 Ch.' D. 
456 ; 61 L. T. 341.— C.A. HALSBURY, L.C., 
cotton and fry. l.jj. 

o.c. 


Hancock v. Smith {supra, in C.A.;, dis- 
tinguished. 

Stenning. In re, Wood ?\ Stenning (1S95) 
[1895] 2 Ch. 433 ; 13 R. 807 ; 73 L. T. 207. 

north, J . — Ilaneoch v. Smith was an entirely 
different case. There it was proved that all the 
moneys which had been paid into the stock- 
broker’s b inking account were moneys of his 
clients, and that he had paid to or for all his 
clients th- mone\s which he had received for 
them respectively, except in the case of the four 
clients who were claiming the balance at his 
banker’s. That case was as different as possible 
from the present case, where it is proved that 
the claimant's money has been drawn out of 
the account. The claim must be disallowed. 
— p. 436. 

Cuxon v. Chadley (1S24) 3 B. & C. 591 ; 5 
D. & R. 417 ; 3 L. J. (o.s.) K. B. 63.— K.B., 
discussed. 

Liversiilge •?■. Broadbent (1S59) 28 L. J. Ex. 
332 ; 4 H. & N. 603; 7 W. R. 615.— EX. See 
headnote, infra. 

Walker v. Rostron (1842) 11 L. J. Ex. 
173 ; 9 M. & W. 411.— EX., discussed. 

Liveisidge r. Broadbent (1859) 2S L. J. Ex. 
332 ; 4 H. & N. 603 ; 7 W. R. 615.— EX. See 
headnote, infra. 

Walker v. Rostron, approved and adopted . 

Grifiin v. Weatherby (1868) 37 L. J. Q. B. 
2S0 ; L. R. 3 Q. B. 753 ; 9 B. & S. 726 ; IS L. T. 
881 ; 17 W. R. 8. — Q.B. 

Walker v. Rostron, referred to. 

Green way v. Atkinson (1881) 29 W. R. 560, 
561. — C.A. SELBORNE, L.C., BRAMWELL and 
BAG GALL AY, L.JJ. 

Hamilton v. Spottiswoode (1S49) IS L. J. Ex. 
393 ; 4 Ex. 2UO. — EX., distinguished. 

Liversidye v. Broadbent (1859) 28 L. J. Ex. 
332 ; 4 H. & N. 603 ; 7 W. R. 615.— EX. 

[ Headnote . — The plaintiff, L., holding a 
dishonoured bill of C. for 6UZ., and another bill 
for 53 1. not due, applied, with C.’s cousent, to 
i he defendant B., who was indebted to C. in a 
larger amount, and the following document was 
thereupon prepared : — u I agree to authorise B. 
to pay L. or his order 113/., the amount of two 
acceptances, towards my account with the above 
money. L.’s receipt to B. I acknowledge shall 
be binding between myself and B.” This was 
signed by C., and the word “acknowledged” 
was then added by B. with his signature : — Held 
that this amounted only to an authority by C. to 
B., and, there being no consideration moving 
from L., did not create a contract between L. 
and B. so as to give L. a right of action against 
B. for the 113/.] 

Hamilton v. Spottiswoode, distinguished. 

Green way v. Atkinson (1881) 29 W. R. 560, 
561, — C.A. ‘ SELBORNE, L.C., BRAMWELL and 
BAGGALLAY, L.JJ. 

Rose v. Rose (1756) Ambl. 331. — L.c. ; and 
Bennet, Ex parte (1743) 2 Atk. 527. — 
L.C., referred to. 

Thompson r. Hudson (1SG7) 36 L. .T. Oh. 38S, 

67 
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403 ; L. II. 3 Oh. 275. 279 ; J CL. T. 254 : 15 
W. li. (197. — L.Q. and l.,t. ; rreertrif, (I860) HS 

L. J. Cli. 431 ; L. II. 4 II. L. I.— ill. (e.). 

Mutton v. Peat (1899) (58 L. J. Cli. C6S ; 
[1899] 2 Ch. 550 : 48 W. 11. 02.— BYRNR J. : 
re rerxrd, (1900) 09 L. J. Ch. 484 ; [1900] 2 Ch. 
79 ; 82 L. T.440 ; 48 W. 11. 486— O.A. LINBLET, 

M. R.j RIGBY and COLLINS, L.J.J. 


PEACE, BILL OP. 

York Corporation v. Pilkington (1787) 1 
Atk. 282 [pee S. C. } 2 Atk. 302 ; 9 Mod. 
273 ; ante, vol. i.. col. 133 o'], followed. 
Smith r. Brmvnlow (Earl) (1870) L. li. 9 Eq. 
211, 250 ; 21 L. T. 739 ; 18 W. R. 271.— M.K. 

York Corporation v. Pilkington, applied. 
Warwick ■/*. Queen’s College. Oxford (1870) 
39 L. J. Oh. 030 : L. R. 10 Eq. 105, 125. — M.Tt. : 
affirmed. (1871) 40 L. J. Cli. 780; L. 11. 0 Cli. 
710 : 25 L. T. 25-1 ; 19 W. 11. 1098.— L.C. 

York Corporation v. Pilkington, referred to. 
Betts r. Thompson (1870) L. II. 0 Oh. 735. n. 
—M.K. ; affirmed, (1871) L. It. 0 Ch. 732 ; 25 
L. T. 030 ; 19 W. li. 1 1O0. — L.C. 

York Corporation v. Pilkington, disfin- 
y id shed. 

Att.-Ucn. r. Barker (1872) 41 L. J. Ex. 57 : 
L. R. 7 Ex. 177, 182 ; 20 L. T. 34; 20 W. 11. 
509.— ux. 

York Corporation v. Pilkington, referred to. 
Sewers Commissioners <\ Gellatly (1870) 45 
L. J. Ch. 788 ; 3 Ch. D. 010, 015 ; 24 W. R. 1059. 
— M.'E. ; and Norwich Corporation r. Brown 
(18S3) 48 L. T. 898, 901. — CliTTTY, J. 

York Corporation v. Pilkington, referred to. 
Grand Junction Waterworks Co. r. Hampton 
Urban Council (1898) 07 L. .7. Ch. 603; [18981 
2 Cli. 331 : 78 L. T. 673 ; 40 W. R. 644 ; 62 J. P. 
500. — STIR LUNG, ,1. 

York Corporation v. Pilkington, distin- 
i/u lulled. 

O'Keefe r. Walsli [1903] 2 Ir. R. 081, 710.— 
K.it.D. iillinned, C.A. 


PENALTY. 

Peachy v. Somerset (Duke) (1720) 1 Str. 
447, prrnei }de. applied. 

KeaLing r. Sparrow, 1 Ball & B. 307.— L.C. ; 
Protect or Endowment Loan Co. c. Grice (1880) 
49 li. J. Q. B. 812 ; 5 Q. B. D. 592, 595 ; 43 
L. T. 501.— C.A, COCKBURN, C.J. ; BAGGALLAY, 
Bit AM W ELL and BRETT, L.JJ. 

Peachy v. Somerset (Duke), dhtium adopted. 
Dixon, in re (i900) 69 L. J. Ch. 009 : [1900] 
2 Cli. 501 ; 83 L. T. 129 ; 48 W. 1L 005.— C.A. 

BAfe v. Peterson (1772) 2 Bro. P. C. 430 ; 
and Huband v. Grattan (1833) Alcock A 
Napier 38-.'. — K.b. (ir.), a* proved. 
Elphinstone (Lord) t\ Motikland Iron and 


Coal Co. (1SS0) 1 1 App. Cas. 332 ; 35 \V. R. 17. 
— ILL. (sc.). 

Astley v. Weldon (1 SOI) 2 Bos. & P. 340 ; 5 
R. R. 618, adopted 

Ranger r. G. W. Rj r . (1854) 5 H. L. Cas. 72. — 
H.L. (E.). 

Astley v. Weldon, applied. 

Newman, In re, Capper. Ex parte (1876) 46 
L. J. Bk. 57 ; 4 Ch. D. 724 ; 35 L. T. 718 ; 25 
W. 11. 244.— C.A. 

Astley v. Weldon, com men ted on. 

Wallis r. Smith (1882) 21 Ch. D. 243 ; 52 L. J. 
Ch. 145 ; 47 L. T. 389 ; 31 W. R. 214.— C.A. 

JESSEL, JM.lt., COTTON and BINDLEY, L.JJ. 

JESSEL, JM.it. — Now I have to consider (and I 
am afraid at some length) what the decisions are. 
[ think they may ho classed in this way. There 
is a series of decisions beginning — I do not say 
actually beginning, but beginning for this pur- 
pose — with Astley v. Weldon , which purports 
to be founded on older authority and ending 
with the case in the Appeal Court of In re 
Xeioman (infra, col. 2104), in which this lias 
been determined — that where a sum of money 
is stated to be payable either by way of 
liquidated damages, or by way of penalty for 
breach of stipulations, all or some of which 
are, or one of which is, for the payment of a sum 
of money of less amount, that is really as penalty, 
and you can only recover the actual damage, ancl 
the Court will not sever the stipulations. If any 
one of the stipulations is for the payment of the 
sum of money of less amount, then the proviso 
is bad. The ground of that doctrine I do not 
know. The ground stated by the judges in two 
or three of the cases is this — they say it was an 
extension to the common law of the well-known 
doctrine of equity. I do kuowa little of equity, 
but I am sorry to say I cannot assent to the 
accuracy of the statement that, it is an extension 
to the common law of the well-known doctrine. 
However that is the ground put by the judges. 
Another ground may be put — I do not find it 
put anywhere, but it may be put — and there .are 
some expressions which, though I do not say 
they amount to what I am about to say, tern l 
that way ; and that is the well-known 
doctrine, that in the construction of written 
instruments, you may depart from the wrilteu 
meaning of the words, if reading the words 
j literally leads to an absurdity (p. 250). The 
I next class of cases is this. It is a class of 
5 cases in which the amount of damages is not 
ascertainable per sr, but in which the amount of 
damages for a breach of one or more of the 
stipulations either must be small, or will, in all 
human probability, be small — that is, where it is 
not absolutely necessary that they should be 
small ; but it is so near to a necessity, having 
regard to the probabilities of the case, that the 
Court will presume it to be so. Then the question 
is, whether, in that class of cases, the same rule 
applies '! Now, upon this, there is no decision. 
There are a great many dicta upon the question, 
and a great; many dicta on each side. I do not 
think it necessary to express a final opinion in 
this case ; but I do say this, that the Court is 
not bound by the dicta, on either side, end the 
ease is open to discus-don. It is within the 
principle, if principle it be, of a larger sum 
being a penalty for non-payment of a smaller 
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sum : but at the same time it is also within 
another class of cases, to which I am now going 
to call attention. -The class of cases to which 1 
refer is that in which the damages for the breach 
of each stipulation are unascertainable, or not 
readily ascertainable, but the stipulations may 
be of ‘greater or less importance, or they may be 
of equal importance. There are dicta there 
which seem to say that if they vary much in 
importance the principle of which I have been 
speaking applies, but there is no decision. On 
the contrary, all the reported cases are decisions 
the other way ; although the stipulations have 
varied in importance, the sum has always been 
treated as liquidated damages. I now come to 
the last class of cases. There is a class of cases 
relating to deposits. Where a deposit is to be 
forfeited for the breach of a number of stipula- 
tions, some of which may be trifling, some of 
which may be for the payment of money on a 
given day, in all those cases the judges have 
held that this rule does not apply, and that the 
bargain of the parties is to be carried out. I 
think that exhausts the substance of the cases 
(p. 2.17). [The learned judge then discusses 
A stley v. Weldon at great length, and continues:] 

1 have gone into that case rather minutely, 
because it is, 1 may say, the foundation of the 
subsequent cases on the subject. The next case, 
which is one of the greatest importance, is the 
case of Kemble v. Barren (infra, col. 2102), which 
has always been treated as a leading authority 
on the subject. 1 will not give a very positive 
opinion as to what the whole of that judgment 
means. I say so, because very eminent judges 
have taken very different views of the judgment, 
and therefore I suppose it is moie ambiguous 
than it appears to me to be. But one thing is 
clear, that Tindal, O.J., in giving the opinion of 
the full Court, put an end, if I may say so. to J 
any such doctrine as was shadowed forth by 
Heath. J. in the case I have just cited (p. 261). 
It appears to me that, rightly read, Kemble v. 
Far re n does not go beyond Adieu v. Weldon. 

I say so with some hesitation, because I know 
that there has been a difference between eminent 
judges as to whether or not the sentence I read 
about, the breach of minute regulations (p. 148 
of 6 Bing.) was not intended to apply to the 
whole of the judgment, and to say this, that 
where it is manifest that the damages must be 
minute, the same consideration applies as when the 
damages are ascertained at a certain sum (p. 262). 
There is a dictum of Coleridge, L.O.J. in Magee 
v. Lav ell (infra, col. 2104). He says: “The 
general principle of law appears to me to be 
where a contract contains a variety of stipula- 
tions of different degrees of importance, and one 
large sum is stated at the end to be paid on 
breach of performance of any of them, that must 
be considered as a penalty.” That is a dictum- 
which is not supported by any decision, and it 
appears to me to be quite irreconcilable with 
principle. It is exactly opposed to what Tindal, 
C.J. says in Kemble v. Far yen. The mere fact 
of the stipulations varying in importance cannot 
show that the parties did not fix a sum where 
the damage is not ascertainable ; but I am bound 
to say that, though that is my opinion, and that 
I should have thought it was quite clear, I find 
that in the case of In re Xcioman , a decision of 
the Court of Appeal, that dictum is approved of. 
In the first place, James, L. J. says : “ The autho- 
rity of Kemble v. Barren cannot be considered 


as having been in any degree nibbled away by 
those cases before Lord W ensleyclale, which have 
been referred to, and which it is said show that 
the principle of Kemble v. Farren is to be con- 
fined to a case 4 in which, amongst other stipula- 
tions, there was one stipulation for the payment 
of a sum of money. That was not the ratio 
decidendi of Kemble v. Far re n, in which it was 
laid down in broad terms that, wherever there is 
a sum mentioned at the' end of a contract as 
damages for the non-performance of any of a 
great number of stipulations, there it must he 
treated as a penalty.” With the greatest respect 
to James, L.J., it appears to me that the very 
contrary was laid down in express terms. There 
is some mistake about it, that is all I can say. 
Then lie refers to the decision of Heath, J., in 
Astley v. Weldon, which was overruled, and 
which Was obviously, in my opinion, wrong. As 
regards Magee v. La veil, I have this observation 
to make — it was only a dictum, during the argu- 
ment of Coleridge, L.C.J. I distrust dicta in 
all cases, and especially dicta during argument. 

I must say, however, that in In re Xewman, 
Brum well, L. J. intimated his agreement with it. 
although, as I have already said, there is not 
only no decision to be found laying down such 
a doctrine, but it is really opposed to several 
judgments, including the two 1 have cited. 
Bramwell, L.J. himself refers to two cases — 
Galsworthy v. Strutt {infra, col. 2102) and 
Athyns v. Kinnlcr (infra, col. 2103) — which are 
decisions, in favour of liquidated damages where 
there was more than one stipulation, so that we ■ 
have not only dicta opposed to dicta, but we have 
decisions opposed to decisions. — p. 264. 

lindley, L.J. — But when I come to look at 
the cases I cannot find a single case in which the 
larger sum has been treated as penalty where 
there has been no smaller sum ascertainable as 
the amount of damages. The nearest approach to 
it is the case of Betts v. Burch [infra, col. 2103), 
and I shall refer to that because it was decided 
by Bramwell, L.J.. whose familiarity with the 
subject is unquestionable. In order to under- 
stand Betts v. Burch, it is necessary to observe 
that the larger sum there, the 507., would have 
been payable, not only in the event of the non- 
payment of the whole, but on non-payment of 
the last pound of the price, and the judgment 
of Martin, B. proceeds entirely upon this. — 
p. 275. 

Astley v. Weldon, principle applied. 

Catton v. Bennett (1884) 51 L. T. 70. — 
KAY, J. 

Astley v. Weldon, approved. 

Elphinstone (Lord) t?. Monkland Iron and 
Coal Go. (1886) 11 App. Gas. 832 ; 35 W. R. 17. 
— H.L. (SC.). 

Astley v. Weldon, dicta applied. 

Law v. Bedditch Local Board (1891) 61 L. J. 
Q. B. 172: [1892] 1 Q. B. 127: 66 L. T. 76: 
56 J. P. 292.— C. A. ESHER, M.R.. LOPES and 
KAY, L.JJ. 

Reilly v. Jones (1823)' 1 Bing. 302 ; 8 Moore 
244 ; 1 L. J. (O.S.) O. P. 105 ; 25 31. It. 
6 10.— C.P., followed . 

Lea r. Whitaker (1S72) L. R. 8 C. P. 70 ; 27 
. L. T. 676 ; 21 W. R. 230.— C.r. An l post . 

67 — a 



2101 


PENALTY. 


2102 


Reilly v. Jones and Lea v. Whitaker (siqrra ) , 
discussed. 

Magee r. Lavell (1874) L. E. 9 C. P. 107 : 48 
L. J. C. P. 131 ; 30 L. T. 169 ; 22 W. 11. 334. 
—C.P. 

Coleridge, C.J. — The judgment in Beilin v. 
Jones went to a very great extent, on the doctrine 
that the use of the words “ liquidated damages” 
was conclusive. That doctrine has clearly been 
overruled by Re in Me v. Bar eon (0 Bing. 141), 
which is a leading authority on the subject. 
The general principle of law appears to be that 
where the contract contains a variety of stipula- 
tions of different degrees of importance, and one 
large sum is stated. at the end to be paid on 
breach of performance of any of them, that must 
be considered as a penalty. — p. 111. 

keating, J. — With regard to the second ques- 
tion, I desire to add a few words as to what j 
passed in this Court in the case of Lea v. 
Whi falter. In that case reference was made to 
the case of Reilly v. Jane. s*, and reliance has 
been placed on that decision in the present case. 
Now', it w r as pointed out by my lord during the 
argument, that one of the grounds on which 
Reilly v. Jon ex was decided was, that no case 
had been decided, in which, when the parties 
had used the expression “ liquidated damages,” 
the Court had held that a penalty was intended 
and that the subsequent decisions have not 
treated that consideration as conclusive. I no 
doubt referred to lie illy v. Jones, in the case of 
Leu v. Whitaker without making the requisite 
qualification with respect to it ; but the ground 
on which tlic remaining members of the Court 
proceeded, though they cited Reilly v. Jones, was 
that established by the subsequent cases. The 
facts of Leu v. Whitaker pointed very strongly 
to the conclusion that the damages were liqui- 
dated, for there the sum of 40Z. had actually been 
deposited in the hands of a stakeholder to he paid 
over to the party against whom a breach of the 
agreement should be committed, and the words 
were “ either party failing, kc., shall forfeit to 
the other his deposit money as and for liquidated 
damages.” The Court held the 40Z. to be liqui- 
dated damages, not merely because the words 
“liquidated damages” were used, but from the 
nature of the case with respect to the deposit 
of the money, it. being difficult to see how the 
stakeholder could apportion the sum in accord- 
ance with t he damage sustained from the breach 
of any particular stipulation. It seems to me, 
therefore, that the case of Lea v. 11 It it alter was 
rightly decided.' — p. 11G. 

Reilly v. Jones and Lea v. Whitaker. See- 

Wallis r. Smith (1882) 52 L. J. Oh. 145; 21 
Oil. D. 243, 249 ; 47 L. T. 389 ; 31 W. It. 214.— 
C.A. /IKKSEL, M.R., COTTON Ulld L1NDLEV, L.JJ. 

Davies v. Penton (1837) 5 L. J. (o.s.) K. B. 
112 : 0 B. & C. 216 ; 0 1). k R. 369 ; 30 
It. It. 298. — K.B. See 

Kemble r. Farren (1829) 7 L. J. (o.S.) O. P. 
258 ; 0 Bing. 141 ; 3 M. k P. 425 ; 3 Car. & P. 
623; 31 It. It. 366.— C.P. ; Magee r. Lavell 
(1874) 43 L. J. C. P. 131 : L. It. 9 C. P. 107 : 30 
L T. 169 : 22 W. It. 334.— C.P. ; Wallis r. Smith 
(1882) 52 L. J. Cli. 145 ; 21 Oh. D. 243 ; 47 L.T. 
389 : 31 W. It. 214. — C.A. ; Elpliinstone (Lord) r. 
Monk land Iron and Coal Co. (18$6) 11 App. Cas. 
332 : 35 W. It. 17.— H.L. (sc.) ; and Willson r. 
Love (1896) 65 L. J. Q. B. 474 ; [1896] 1 Q. B. 
626 ; 74 L. T. 580 ; 44 W. R. 450.— C.A. 


Kemble v. Farren (1829) 7 L. J. (o.s.) C. P. 
258 ; 6 Bing. 141 : 6 M. & P. 425 ; 3 Car. 
& P. 623 : 31 It. R. 366. — C.P., approved 
and folio iced. 

Homer r. Flintoff (1842) 11 L. J. Ex. 270; 9 
M. & W. 678.— EX. 

Kemble v. Farren, appro red- and folio iced. 
Green r. Price (1845) 14 L. J. Ex. 105; 13 
M. & W. 695 : 9 Jur. 857.— EX. 

Kemble v. Farren and Horner v. Flintoff 

(supra?), explained, and- approved. 
Galsworthy r. Strutt (1848) 17 L. J. Ex. 226 ; 
1 Ex. 659.— EX. 

Kemble v. Farren, considered- and approved. 
Atkyns r. Kinnicr (1S50) 19 L. J. Ex. 132 ; 
4 Ex. 776 . — ex. 

Kemble v. Farren. adopted. 

Ranger /*. G. W. Ry. (1854) 5 H. L. Ca*. 72. — 
H.L. (e.). 

Kemble v. Farren, referred to. 

Reynolds r. Bridge (3856) 26 L. J. Q. V>. 12 ; 
6 El. k Bl. 528 ; 2 Jur. (N.s.) 1164 : 4 W, It. 
(540 .— q.b. : Iteindel r. Schell (1858) 27 L. J. 0. P. 
346 ; 4 C. B. (N.S.) 97 ; 4 Jur. (n.h.) 310.— C.P. 

Kemble v. Farren, discussed. 

Bonsall r. Byrne (1868) 16 W. R. 372. — 
EX. (IR.). 

Kemble v. Farren, explained and distin- 
guished. 

Thompson v. Hudson (1869) 38 L. J. Cli. 431 ; 
L. R. 4 PI. L. 1. — H.L. (e.) ; reversing 36 L. J. 
Ch. 388 ; 15 W. E. 697.— L.C. and l.j.' 

Kemble v. Farren, referred- to. 

Lea r. Whitaker (1872) L. R. 8 O. P. 70 ; 27 
L. T. 676 : 21 W. R. 230. — C.P. : Magoc v. Lavell 
(1874) 43 L. J. 0. F. 131 : L. It. 9 C. P. 107 ; 
30 L. T. 169 ; 22 W. R. 334.— C.P. 

Kemble v. Farren, discussed. 

Wallis r. Smith (1882) 52 L. J. Ch. 145 ; 21 
Ch. D. 243 ; 47 L. T. 389 ; 81 W. R. 214.— C.A. 
See extract, ante , col. 2098. 

Kemble v. Farren, applied. 

Johnson v. Colquhouu (1883) 32 W. E. 124. — 
GROVE and JVIATHEW, JJ. 

Kemble v. Farren. principle applied. 

Catton c. Bennett (1884) 51 L. T. 70. — kay, j. 

Kemble v. Farren. See 
Elphinstone (Lord) r. Monkland Iron and 
Coal Co. (1886) 'll App. Cas. 332 ; 35 W. E. 17. 

—H.L. (SC.). 

Kemble v. Farren. distinguished. 

Law r. Eedditch Local Board (1891) 61 L.J. 
Q. B. 172; [1892] 1 Q. B. 127; 66 L. T. 76; 
56 J. P. 292.— C.A. ESHEii, M.R., LOPES iliul 
KAY, L.JJ. 

Kemble v. Farren, discussed. 

Willson r. Love (1896) 65 L. J. Q. B. 474 ; 
[1896] 1 Q. B. 626 : 74 L. T. 580 : 44 W. E. 
450.— C.A. 

Galsworthy v. Strutt (1848) 17 L. J. Ex. 
226 ; 1 Ex. 659. — EX., considered. 
Newman. In re, Capper. Ex parte (1876) 46 
L. J. Bk. 57 ; 4 Ch. D. 724 ; 35 L. T. 718 ; 25 
W. E. 244. — C.A. And see supra, col. 2100. 
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Atkyns v. Kinnier (1S50) 19 L. J. Ex. 132 ; 
4 Ex. 776. — EX., followed. 

Reynolds v. Bridge (1856) 26 L. J. Q. B. 12 : 
6 El.‘ & Bl. 528 : 2 Jur. (N.s.) 1104 ; 4 W. R. 
040.— q.b. 

Atkyns v. Kinnier, discussed. 

Bonsall v. Byrne (1S6S) 16 W. R. 372.— 
EX. (lit.). 

Atkyns v. Kinnier, referred to. 

Mouflet r. Cole (1872) 42 L. J. Ex. 8 ; L. R. 8 
Ex. 32 ; 27 L. T. 678 ; 21 W. R. 175.— ex. CH. ; 
Wallis r. Smith (1882) 52 L. J. Ch. 145 ; 21 
Oh. D. 243 : 47 L. T. 389 ; 31 W. R. 214.— o.A. 
tier extract, supra, col. 2098. 

Reynolds v. Bridge (1850) 26 L. J. Q. B. 12 ; 
6 El. & Bl. 528; 2 Jur. (N.S.) 1104; 4 
W. R. 640. — Q.B., observed upon. 

Mercer v. Irving (1858) 27 L. J. Q. B. 291 ; 
El. Bl. <fc El. 563 : 5 Jur. (n.s.) 143 ; 6 W. R. 
661.— Q.B. 

Reynolds v. Bridge, applied. 

Wallis v. Smith (1882) 52 L. J. Ch. 145 ; 21 
Ch. D. 243 ; 47 L. T. 389 ; 31 W. R. 214.— C.A. 

Betts v. Burch (1859) 28 L. J. Ex. 267 ; 
4 H. & N. 506 ; 1 F. & F. 485 ; 7 W. R. 
546. — EX., approved but distinguished. 
Hinton r. Sparks (1868) 37 L. J.' C. P. 81 ; 
L. R. 3 C. P. 161 : 17 L. T. 600 ; 16 W. R. 
360. — o.v. ; and nee Lea r. Whitaker (1872) L. R. 
8 C. P. 70 ; 27 L. T. 676 ; 21 W. 11. 230.— c.P. 

Betts v. Burch, considered. 

Newman, In re, Capper, Ex parte (1876) 46 
L. J. Bk. 57 ; 4 Ch. D. 724 : 35 L. T. 718 ; 25 
W. R. 244. — C.A. 

Betts v. Burch, explained. 

Wallis r. Smith (1SS2) 52 L. J. Ch. 145 : 21 
Ch. D. 243 ; 47 L. T. 389 ; 31 W. R. 214.— C.A. 
See extract, supra , col. 2098. 

Betts v. Burch, referred to. 

Catton v. Bennett (1884) 51 L. T. 70. — KAY, j. 

Betts v. Burch, approved. 

Elphinstone (Lord) v. Monkland Iron and 
Coal Co. (1886) 11 App. Cas. 332 ; 35 W. R. 17. 

— H.L. (SC.). 

Thompson v. Hudson (1866) L. R. 2 Eq. 612. 
— M.tt. ; affirmed, (1867) L. R. 2 Ch. 235 ; 36 
L. J. Cli. 388. — CHELMSEORD, L.C. J TURNER, 
L.J. dissenting; the latter decision reversed , 
(1869) 38 L. J. Ch. 431 ; L. R. 4 H. L. 1.— 
LORDS HATHERLEY, L.C., WESTBURY and 
CO LON SAY. 

Thompson v. Hudson, referred to. 

Newman, In re, Capper, Ex parte (1876) 46 
L. J. Bk. 57 ; 4 Ch. 1). 724, 783 ; 35 L. T. 718 ; 
25 W. II. 244.— C.A. 

Thompson v. Hudson and Sterne v. Beck 
(1863) 32 L. J. Ch. 682 ; 1 De G. J. & S. 
595 ; 2 N. R. 346 ; 8 L. T. 588 ; 11 W. R. 
791. — L.JJ., observed upon. 

Protector Endowment Loan Co. r* Grice 
(1880) 49 L. J. Q. B. 812 ; 5 Q. B. D. 592 ; 48 
L. T. 564.— C.A. COLERIDGE, C.J., BAGGALLAY, 
BRAMWELL and BRETT, L.JJ. 

Wright v. Tracey (1S73) Ir. R. 7 C. L. 134. 
♦ — C.P., disapproved. 

Willson v. Love (1896) 65 L. J. Q. B. 174 ; 
[1896] 1 Q. B. 626 ; 74 L. T. 580 ; 44 W. R. 450. 
— C.A. ESHER, M.R., SMITH and RIGBY, L.JJ. 


Magee v. Lavell (1874) 43 L. J. C. P. 131 : 
L. R. 9 C. P. 107 ; SO L. T. 169 ; 22 W. R. 
334. — C.P., considered. 

Newman. In re, Capncr. Ex parte (1876) 46 
L. J. Bk. 57 ; 4 Ch. D. 724 ; 35 L. T. 718 ; 25 
W. R. 244.— C.A. 

Magee v. Lavell, distinguished . 

Scrutton r. Childs (1877) 36 L. T. 212. — q.b.d. 

Magee v. Lavell, referred to. 

Wallis v. Smith (1882) 52 L. J. Ch. 145 : 21 
Ch. D. 243 : 47 L. T. 3S9 ; 31 W. R. 214. — C.A. 
See extract, supra, col. 2098. 

Magee v. Lavell, applied. 

Bonsall v. Byrne (1867) Ir. R. 1 C. L. 573. — 
ex., observed upon. 

Browne c. Pliillips (1882) 10 L. R. Ir. 212. — 
EX. D. ; and see Dickson r. Lough (1886) 18 
L. R. Ir. 518.— q.b.d. 

Newman, In re, Capper (or Odiham School 
Governors), Ex parte, 46 L. J. Bk. 6 ; 35 L. T. 
558; 25 W. R. 100.— BACON, C. J. ; reversed , 
(1876) 46 L. J. Bk. 57 : 4 Ch. D. 724 ; 35 L. T. 
718 ; 25 W. R. 244.— C.A. 

Newman, In re, Capper, Ex parte, con- 
sidered. 

Wallis o. Smith (1882) 52 L. J. Ch. 145 ; 21 
Ch. D. 243 ; 47 L. T. 3S9 ; 31 W. R. 214.— C.A. 
See extract, supra, col. 2098. 

Newman, In re, Capper, Ex parte, principle 
applied. 

Catton v. Bennett (1S84) 51 L. T. 70. — KAY', J. 

Newman, In re, Capper, Ex parte, approved. 
Elphinstone (Lord) r. Monkland Iron and 
Coal Co. (1886) 11 App. Cas. 332; 35 W. R. 17. 
—H.L. (SC.). 

Wallis v. Smith (1882) 52 L. J. Ch. 145 ; 
21 Ch. D. 243 ; 47 L. T. 389 ; 31 W. R 
214. — C.A., not applied. 

General Credit and Discount Co. r. Glegg 
(1883) 52 L. J. Ch. 297 ; 22 Ch. D. 549 ; 48 L, T. 
182 ; 31 W. R. 421. — bacon, v.-c. ; Dickson r. 
Lough (18S6) IS L. R. Ir. 518, 529.— Q.B.D. 

Wallis v. Smith, principle applied. 

Catton v. Bennett (1884) 51 L. T. 70. — kay, j. ; 
and Barton r. Capcwell Continental Patents Co. 
(1893) 5 R, 374 ; 68 L, T. 857 ; 57 J. P. 712.— 
WILLS and CHARLES, JJ. 

Wallis v. Smith, referred to. 

Elphinstone (Lord) v. Monkland Iron and 
Coal Co. (supra), dicta applied. 

Law v. Redditch Local Board (1891) 61 L. J. 
Q. B. 172; [1892] 1 Q. B. 127; 66 L. T. 76; 
56 J. P. 292.— C.A. ESHER, M.R., LOPES and 
KAY, L.JJ. 

Wallis v. Smith, approved. 

Elphinstone (Lord) v. Monkland Iron and 
Coal Co., dicta applied. 

Willson r. Love (IS96) 65 L. J. Q. B. 474; 
[1896] 1 Q. B. 626; 74 L. T. 580; 44 W. R. 
450. — C.A. ESHER, M.R., SMITH and RIGBY, L.JJ. 

Wallis v. Smith and Elphinstone (Lord) v. 
Monkland Iron and Coal Co. See 

Agricultural Holdings Act. 1900 (63 & 64 Viet, 
c. 50), s. 6. 
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Law v. Redditch Local Board {supra ) ; Will- 
son v. Love (supra - ) ; and Strickland v. 
Williams (1 898) 6S L. .T. Q. B. 241 ; [1899] 

1 Q. B. 382 ; 80 L. T. 4. — C.A., explained. 

White and Arthur, In re (11)01) SI L. T. 504. 
— -KENNEDY and PHIL LIMORE, JJ. 

Crisdee v. Bolton (1827) 3 Car. & P. 240, 
referred to. 

Sain ter r. Ferguson (1849) 7 0. B. 710: IS 
L. J. C. 217 ; 13 Jur. 82S.— c.P. 

wilde, c.J. — The next question is whether the 
500Z. mentioned in the agreement is to be con- 
sidered as liquidated damages or not. That is a 
question which has been sometimes left to the 
jury. That course was adopted by Best, C.J. in 
Crisdee v. Bolton. But it is now clearly settled, 
that, whether the sum mentioned in an agree- 
ment to be paid for a breach is to be treated as a 
penalty or as liquidated and ascertained damages 
is a question of law, to be decided by the judge 
upon a consideration of the whole instrument.— 
p. 727. 

Dagenham (Thames) Dock Co., In re, Hulse, 
Ex parte (1873) 43 L. J. Oh. 261 : L. R. 
8 C-h. 1022 : 21 W. K. 898. — L. JJ., referred 
to. 

Cornwall r. Henson (1900) 69 L. J. C-h. 581 ; 
[1900] 2 Ch. 298 ; 82 L. T. 735 : 49 W. B. 42.— 
C.A. ; and Dixon, In re, Heynes r. Dixon (1900) 
69 L. J. Oh. 609 ; [1900] 2 Ch. 561. 578 ; S3 
L. T. 129 ; 48 W. R. 665.— c.A. 

Sainter v. Ferguson (184.0) 18 L. J. C. P. 
217; 7 C. B. 716; 13 Jur. 828.— C.P., 
followed. 

Carnes r. Nesbitt (1861) 31 L. J. Ex. 273; 7 
H. & N. 1 58, 778 : 4 L. T. 558 ; 9 W. R. 811.— 
EX. : and Young r. Clialldey (1867) 16 L. T. 286 : 
35 W. R. 743.— c.P. 

Sainter v. Ferguson anil Young v. Chalkley, 

applied. 

General Accident Assurance Corporation r. 
Noel (1901) 71 L. J. lv. B. 236; [1902] 1 K. B. 
377; 86 L. T. 555 ; 50 W. R. 381 . — WEIGHT, J. 

Howard v. Woodward (1864) 34 L. J. Ch. 
47; 5 N. R. 8; 10 Jur. (N.S.) 1123 ; II 
L. T. 414 ; 13 W. R. 132. — V.-c., applied. 

London and Yorkshire Bank r. Pritt (1887) 50 
L. J. Ch. 987; 57 L. T. 875; 36 W. It. 135.— 
OH 1 TTY, j. ; anti General Accident Assurance 
Corporation r. Nod (1901) 71 L. J. K. B. 236 : 
[1902] 1 K. B. 377 ; 86 L. T. 555 ; 50 W. R. 881 
—WRIGHT, J: 

Cole v. Sims (1854) 23 L. J. Ch. 258 ; 1 W.R. 
151. — L.JJ., commented, on. 

General Accident Assurance Corporation r. 
Noel (1901) 71 Ij. J. lv. B. 236; [1902] 1 K. B. 
377 ; 86 L. T. 555 ; 50 W. R. 381.— WEIGHT, J. 

Hixts’ Case, 2 Hollo. Abr. 703, disapproved. 

Lowe r. Peers (1768) 4 Burr. 2225 ; 8. C. num. 
Low v. Pure, Lofft. 315; affirmed, Wilmot’s 
Notes, 364. 

LORD Mansfield. — I t, is impossible to support 
it, for it cannot be that a man should be obliged 
to tahe less than the liquidated sum, and the 
writ of error in that case was plainly brought by 
the defendant. Besides, the damage could never 
be taken advantage upon a writ of error. How 
could the quantum of damages found by the jury 
be the subject of a writ of error ? — p. 2229. 


Lowe v. Peers and Hurst v. Hurst (1849) 19 
L. J. Ex. 410 ; 4 Ex. 571. — ex., explained 
and disti ng u ish ed. 

Leigh (nr Leg'll) r. Lillie. (1860) 30 L. J. Ex. 
25 ; 6 H. & N. 365 ; 9 W. R. 55. — ex. 

Bex v. Clark (1777) Oowp. 610, principle 
applied. 

Reg. r. Littlecliild, Reg. r. Heslop (1871) 40 
L. J. M. C. 137 ; L. R. G Q. B. 293 ; 24 L. T. 233 ; 
19 W. R. 748.— Q.B. 

Bex v. Clark and Bex v. Hymen (1798) 7 
Term Rep. 536 ; 4 R. R. 524. — K.B., 
considered.. 

Bradlaugh r. Clarke (1883) 52 L. J. Q. B. 505 : 
8 App. Cas. 354 ; 48 L. T. 681 ; 31 W. R. 677 ;• 
47 J. P. 405. — H.L. (E.). 

Clarke v. Bradlaugh, 50 L. J. Q. B. 342 : 7 
Q. B. D. 38 ; 44 L. T. 667 ; 29 W. R. 516 ; 45 
J. P. 484. — C.A. : reversed nom-. Bradlaugh v. 
Clarke (1883) 52 L. J. Q. B. 505 ; 8 App. Cas. 
354 ; 48 L. T. 6S1 ; 31 W. R. 677 ; 47 J. P. 405. 
—H.L. (E.). 

Bradlaugh v. Clarke, referred to. 

Bradlaugh v. Gossett (1SS4) 53 L. J. Q. B. 
209; 12 Q. B. D. 271, 2S1 ; 50 L. T. 620 ; 32 
W. R. 552. — COLERIDGE, C.J., STEPHEN and 
MATHEW, JJ. 

Bradlaugh v. Clarke, explained. 

Att-.-Gen. r. Bradlaugh (1885) 54 L. J. Q. B. 
205 ; 14 Q. B. D. 667 ; 52 L. T. 5S9 ; 33 W. R. 
673 ; 49 J. P. 500. — C.A. : affirming 1 Cab. & E. 
440. 

Bradlaugh v. Clarke, discussed. 

Dixon r. Farcer (1886) 17 Q. B. D. 658 ; 55 
L. T. 438. — Q.b.d. ; a (firmed, C.A. 

Bradlaugh v. Clarke, distinguished. 

Ivenealy r. O'Keeffe (1899) [i901] 2 Ir. R. 89. 
— PALLES, C.B., JOHNSON, GIBSON and KENNY, JJ. 

Cole V. Coultou (1860) 2 El. & HI. 695 : 29 
L. J. M. 0. 125 ; 6 Jur. (N.s.) 698 ; 2 
L. T. 216 ; 8 W. R. 412.— Q.B. 

Bef erred to. -Tobson r. Henderson (1900) 82 
L. T. 260 ; 64 J. P. 425 : 19 Cox C. 0. 477.— 
q.b.d. ; applied. Kcnealy r. O’Keeffe (1899) 
[1901] 2 Ir. R. 39.— K.B.D. 

Rex v. Cordeu (1769) 4 Burr. 2279. — K.B., 
approved and. followed. 

Reg. v. Hicks (1855) 24 L. J. M. C. 94 ; 4 
El. & Bl. 633 ; 3 C. L. R. 833 ; 1 Jur. (N.S.) 654 ; 
3 W. R. 208.— Q.B. 

Rex v. Corden and Beg. v. Hicks, followed. 
Anderson r. Hamlin (1890) 59 L. J. M. C. 
151 ; 25 Q. B. D. 221, 224 ; 63 L. T. 168 : 17 
Cox C. C. 129 ; 54 J. P. 757.— COLERIDGE, C.J. 
and MATHEW, J. 

Bex v. Higginson (1761) 2 Burr. 1232, 
adopted. 

Garrett v. Messenger (1867) 36 L. J. C. P. 
337 ; L. R. 2 C. P. 583 ; 16 L. T. 414 ; 15 W. R. 
864; 10 Cox C. C. 498.- C.P. 

Marks v. Benjamin (1839) 9 L. J. M. 0. 20 ; 
5 M. & W. 565 ; 2 U. & U. 225 ; 3 Jur. 
1194. — ex. Sen 

Garret r. Messenger (1867). — C.P. (supra). 

Marks v. Benjamin, followed. 

Syers v. Conquest (1873) 28 L. T. 402.-«r-Q.B. 

Marks v. Benjamin and Garrett v. Messenger 

(supra), distinguished. 

Milnes v, Bale (1875) 44 L. J. C. P. 336 ; 
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L. E. 10 C. P. 591 : 33 L. T. 174 : 23 W. F. 600. 

— C.R. 

Beckford v. Hood (1 793) 7 Term Fep. 620 : 
4 Pt. K. 527.— K.B. 

'Referred to . Goubaud r. Wallace (1877) 36 
L. T. 704 : 25 W. F. 604.— Q.B.D.: distinguished, 
Yallance r. Falle (1884) 53 L. J. Q. B. 459 ; 13 
Q. B. D. 109 : 51 L. T. 158 ; 32 W. F. 769 ; 5 Asp. 
H. C. 280 ; 48 J. P. 519 — Q.B.D. 

Thibault v. Gibson (1843) 13 L. J. Ex. 2 ; 
12 M. & W. 88.— EX. 

Referred to. Flamanck v. Simpson (I860) L. F. 
1 Jl! k E. 276. — ABC HES ; observations applied . 
Fox r. James (1902) 71 L. J. K. P>. 211 ; [1902] 
1 K. B. 540.— C.C.R. 

Davis (or Davies) v. Thomas (1831) 9 L. J. 
(o.s.) Ch. 232 ; 1 Fuss. & My. 506 ; Tanil. 
416 ; 32 F. F. 141. — L.C.. considered. 
Bastin v. Bidwell (1881) 18 Cli. D. 238: '44 

L. T. 742.— KAY. ,T. . 

Girdlestone v. Brighton Aquarium Co. (1878) 
3 Ex. D. 1 37; 3S L. T. 358.— EX. D. 
{affirmed, infra), adopted. 

Todd r. Fobinson (1884) 53 L. J. Q. B.251 ; 12 
Q. B. D. 530 ; 50 L. T. 298 ; 32 W. F. S5S : 48 

J. P. 694.— DAY and SMITH, JJ. 

Calchman v. Wright, Nov 118, applied. 
Girdlestone r. Brighton Aquarium Co. (187S) 
IS L. J. Ex. 373 ; 4 Ex. D. 107 ; 40 L. T. 473 ; 
27 W.F. 523.— C.A. 

Bex v. Amos (1819) 2 B. & Aid. 533 : 21 
F. F. 386.— K.B. : and Beg. y. Dale (1853) 
22 L. J. M. O. 44 ; 1 Dears. C. O. 37 : 17 
Jur. 47 ; 6 Cox C. C. 93.— C.C.R., applied. 
Keigate Corporation r. Hart (1868) 37 L. J. 

M. 0. 70 : L. F. 3 Q. B. 244 : 9 B. & S. 129 ; 18 
L. T. 237 ; 16 W. F. 896.— Q.B. 

Bex v. Amos; Beg. y. Dale; and Beigate 
Corporation v. Hart, applied. 

Winn ?\ Mossman (1869) 38 L. J. Ex. 200 : 
L. F. 4 Ex. 292; 20 L. T. 672; 3 7 W. F. 
924. — EX. : and Fex v. Warwickshire JJ. (1902) 
71 L. J. K. B. 505 : [1902] 2 K. B. 101 ; 86 
L. T. 568 : 66 J. P. 549.— K.B.D. 

Lewis v. Swansea Corporation (1888) 4 
Times L. R. 706. — C.A., distinguished. 
Beaumont r. Huddersfield Corporation (1902) 
1 L. G. F. IIS : 67 J. P. 57.— C.A. 


PERPETUITY. 

1. The Fule Against, Generally. 

2. Limitations. 

3. Powers. 

4. Charitable Trusts. 

1. The Fule Against, Generally. 
Howard v. Norfolk (Duke) (1681) 3 Ch. Cas. 
1 ; Pollexf. 223 ; 2 Freeman 72.— L.C., 
discussed. 

Stanley r. Leigh (1732) 2 P. Wms. 686. — 

JEKYLL, M.B. 

Howard v. Norfolk (Duke), applied. 

Jee c. ' Audley (1787) 1 Cox 324; 1 F. B. 
46.-»-m.r. 

Howard y. Norfolk (Duke), approved. 

Long v. Blackall (1797) 7 Term Fep. 100; 4 
R. F. 73. — K.B. ; S. C., 3 Yes. 486. — L.C. 


Howard y. Norfolk (Duke), referred to. 
Dungannon (Lord) r. Smith (1^46) 12 Cl. & F. 
546, 62S ; 10 Jur. 721 — H.L. (iu.). 

Howard v. Norfolk (Duke), approved. 

Cole v. Sewell (1S4S) 2 H. L. Cas. 1S6, 232.— 

COTTENHAM, L.C. 

Long v. Blackall {supra, col. 2107), applied. 
Thelluson v. Woodford (1799) 4 Yes. 227, 334. 
— 31. R. : affirmed, H.L. {post). 

Long v. Blackall, explained. 

Thellusson r. Woodford (1805) 11 Yes. 112 ; 8 
E. E. 104— H.L. (E.J. ELDON. L.C. 

Long y. Blackall, referred to. 

Cadell v. Palmer, 1 Cl. k F. 372, 422 (post). 

Long y, Blackall. app 1 * * * * * 7 'ed. 

Wilmer’s Trusts, In re. Moore r. Wingfield 
(1903) 72 L. J. Ch.' 378, 670 : [1903] 1 Ch. 874 ; 
[1903] 2 Ch. 411 ; S8 L. T. 379 ; 89 L. T. 14S ; 
51 W. F. 395. 609.— BUCKLEY, J. and C.A. 

Thelluson v. Woodford (supra'). 

Referred to, Blackburn v. Stables (1813 — 
1814) 2 Y. & B. 367: 13 F. F. 120 .— m.r. ; 
Turvin (or Turwin) r. Newcome (1856) 3 

K. & J. 16 ; 3 Jur. (n.S.) 203 ; 5 W. R. 35.— 
WOOD, Y.-c. ; applied, Wi liner’s Trusts, In re 
[1903] 1 Ch. S75, 885. — BUCKLEY, J. (supra). 

Bengough y. Edridge (1827) 5 L. J. (o.s.) 
Ch. 113 : 1 Sim. 173. — Y.-C. ; affirmed now. Cadell 
y. Palmer (1833) 1 Cl. & F. 372 ; 7 Bligli (N.S.) 
202.— H.L. (e.). 

Lloyd v. Carew (1696) 1 Shower P. C. 137, 
followed. 

Cadell r. Palmer, 1 Cl. & F. 372, 422 (supra). 
Cadell v. Palmer, explained and dis- 
tinguished. 

Tollemnche v. CoYentry (Earl) (1834) 2 
Cl. & F. 611, 623.— BROUGHAM, L.C. 

Cadell v. Palmer, referred to. 

Dungannon (Lord) r. Smith (1S46) 12 

Cl. & F. 546, 629 — h.l. (in.) (supra). 

Cadell y. Palmer, discussed and explained. 
Cole * Sewell (1848) 2 H. L. Cas. 186, 232.— 

COTTENHAM, L.C. 

Cadell v. Palmer, referred to. 

Stuart r. Cockerell (1869) 38 L. J. Ch. 473 ; 

L. F. 7 Eq. 303. 369.— MALINS, Y.-C. ; affirmed , 
L.J. ; see. post , col. 2132.' 

Southampton (Lord) y. Hertford (Marquis) 
(1813) 2 Y. B. 54 ; 13 F. F. 18.— M.R. ; 
and Marshall v. Holloway (1820) 2 
Swanst. 432 ; 19 F. F. 94. — L.C.. discussed. 
Kcr r. Dungannon (Lord) (1841) 1 Dr. & War. 
509, 532 ; 1 Con. k L. 335 ; 4 Ir. Eq. R. 343.— 
SUGDEN, L.C. ; Browne v. Stoughton (1846) 14 
Sim. 369 ; S. C. mm. Browne r. Houghton, 15 
L. J. Ch. 391 ; 10 Jur. 747.— shadwell, v.-c, ; 
Turvin r. Newcome (1856) 3 K. A J: 16 (supra) ; 
Christie r. Gosling (1866) L. F. 1 H. L. 279, 298 
(post, col. 2124). 

Marshall v. Holloway, discussed. 

Holloway t. Webber (1868) L. F. 6 Eq. 523, 
534 (post, col. 2124) : Martelli v. Holloway (1872) 
42 L. J. Ch. 26 ; L. E. 5 H. L. 532, 538.— 
H.L. (E.) (post, col. 2111). 

Southampton (Lord) y. Hertford (Marquis) 
and Marshall v. Holloway, referred to. 
Tewart r Lawson (1874) 13 L.J. Cli. 673: 
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L. R. 18 Kq. 490 ; 22 YV. R. 822. — HALL. V.-C. : 
Smith r. Cunningham. (1884) 18 L. R. ir. 480, 
4:58. — V.-C. 

Walsh v. Secretary of State for India (1863) 
32 L. J. Oh. 08.') ; Id H. L. Oas. 307 ; 2 
N. R. 339; 9 Jut*, (n.s.) 757; S L. T. 
839 ; 11 W. R. 823. — u.L. (e.) : revershiq 
31 L. J. Oh. 217 ; 30 Beav. 312 ; 8 Jar. (N.S.) 
20 ; 10 YV. R. 141 ; 5 L. T. 536.-- M.li. 
Referred to, Grant r. Secretary of State for 
India (1877) 46 L. J. 0. P. G81 ; 2 C. P. D. 445, 
400 ; 37 L. T. 188 : 25 \V. R. 848.— GROVE, J. ; 
Borland's Trustee r. Steel Brothers & Co. {posf), 

Witham v. Vane (1883) Challis on the Law 
of Real Property (2nd ed.), App. V., 
p. 401. — H.L. (s.) ( reversing C.A., and 
rarqinq fry, J.), discussed. 

Ran dell In re. Randell r. Dixon (1888) 57 
L. J. Oh. 899 ; 38 Oil. D. 213, 217 ; 58 L. T. 626 ; 
36 YV. R. 543. — NORTH, «jr. 

Witham v. Vane, applied. 

Borland's Trustee r. Steel Bros. & Co. (1900) 
70 L. J. Ch. 51; [1901] 1 Ch. 279, 289; 49 
YV. R. 120; 17 T. L. R. 45. 

farwell, J. — Now, in my opinion, the rule 
against pcrpeinity has no application whatever 
to personal contracts. If authority is necessary 
for that, proposition, Witham v. Vane is a direct 
authority of the 11. L. ; and to my mind an 
even stronger case is that of Walsh v. Secretary 
of State for India. A stronger instance of the 
unlimited extent of personal liability could 
hardly be found ; in that case the old East India 
Company entered into a contract, in 1770, with 
the first Lord Clive, to the effect — to put it shortly 
— that in the event, of the company ceasing to be 
the possessors of the Bengal territories, they 
should repay to Lord Clive, his executors or 
administrators, several lacs of rupees, which 
had been transferred to them for certain par- 
ticular purposes. The actual event did not 
happen till nearly a century later ; and, as Lord 
8 el borne pointed out in Witham y. Vane , the 
question of perpetuity was tentatively raised in 
the IT. L. ; but Lord Cairns, who was counsel in 
that ease, refrained, with his usual discretion, 
from pressing it. I have said that the articles 
now under consideration are nothing more or 
less i han a personal contract between Mr. Bor- 
land and the other shareholders in the company 
under sect. 16 of the Companies Act, 3 862 ; Mr. 
Borland was one of the original shareholders, 
and he and his trustee in bankruptcy are bound 
by liis own contract. . . . Mr. Borland cannot 
be hoard to say that there is any repugnancy or 
perpetuity in the covenant he ha-* entered into ; 
and his trustee in bankr* ptcy stands in this 
respect in no better position than Mr. Borland 
himself. Counsel for the plaintiff attempted to 
apply the reasoning in Gomtfs Case (post) to 
the present, and to argue that if the contract 
was merely personal it did not affect the trustee 
in bankruptcy, and that if it was an executory 
limitation it was void. But this is, in my 
opinion, unsound ; the trustee is as much bound 
by these personal obligations of the bankrupt as 
the bankrupt himself, if he were not bankrupt, 
would be. p. 56. 

I, & S. W. By. v. Gomm (1882) 51 L. J. Ch. 
530 ; 20 Ch. D. 562 ; 46 L. T. 449 ; 30 
YV. R. 620. — C.A., applied. 

Dunn v. Flood (1883) 53 L. J. Ch. 537 ; 25 


Ch. D. 629, 632 ; 49 L. T. 670 ; 32 YV. R. 197.— 
NORTH, J. (affirmed, (1885) 54. L. J. Ch. 370; 28 
Ch. D. 586 ; 52 L. T. 699 ; 33 W.R. 315.— C.A.) ; 
Trevelyan e. Trevelyan (1885) 53 L. T. 853. — 
BACON, V.-C. 

L. & S. W. By. v. Gomm, explained. 
Mackenzie v. Childers (1889) 59 L. J. Ch. 188 ; 
43 Ch. D. 265 ; 62 L. T. 98 ; 38 YV. R. 243.— KAY, j. 

L. & S. W. By. v. Gomm, referred to. 
Hargreaves. In re, Midgley v. Tat ley (1890) 
59 L J. Ch. 8S4 ; 43 Ch. D. 401. — C.A. {post, 
col. 2133) ; Redington v. Browne (1893) 32 L. R. 
ir. 347, 358. — BEWLEY, J. : Goodier r. Edmunds 
(1893) 62 L. J. Ch. 649 ; [1893] 3 Ch. 455, 
460— STIRLING, J. 

L. & S. W, By. v. Gomm, applied. 

Manchester Ship Canal Co. v. Manchester 
Racecourse Co. (1900) 69 L. J. Ch. S50 ; [1900] 

2 Oil. 352 ; 83 L. T. 274.— FAR5VELL, J. : 
affirmed (1901) 70 L. J. Ch. 46S ; [1901] 2 
Ch. 37 ; 84 L. T. 436 ; 49 YV. R. 418.— C.A. 

L. & S. W. By. v. Gomm, observations applied. 
Rogers r. Hosegood (1900) 69 L. J. Ch. 652 ; 
[1900] 2 Ch. 388, 394 ; S3 L. T. 186 ; 48 YV. R. 
659.— C.A. 

L. & S. W. By. v. Gomm, reasoning in, 
not applied. 

.Borland's Trustee v. Steel Bros. & Co. (1900) 
[1901] 1 Ch. 279, 290. See supra, col. 2109. 

L. & S. W. By. v. Gomm, applied. 

Savill Bros., Ltd. r. Bethell (1901 — 2) 71 
L. J. Ch. 652 ; [1902] 2 Ch. 523 ; 87 L. T. 
191 ; 50 YV. R. 580.— BUCKLEY, J., and C.A. 

Stanley v. Leigh (1732) 2 P. YVms. 686,— 
M.R. and L.C., discussed. 

Lincoln (Countess) v. Newcastle (Duke) (post) ; 
Scarsdale (Lord) v. Curzon {post, col. 2111). 

Gower v. Grosvenor (1740) 3 Barnard. 54 ; 5 
Madd. 337.— L.c. 

Distinguished, Bridgewater (Duke) r. Egerton 
(1751) 2 Y r es. sen, 122.— L.c. ; discussed, Lincoln 
(Countess) r. Newcastle (Duke) (post) ; Broimckcr 
r. Bagot {post, col. 2111). 

Gower v. Grosvenor. 

SYot followed, Rowland v. Morgan (1848) 2 Ph. 
764 (col. 2111) ; discussed , Scarsdale (Lord) r. 
Curzon (1860) 1 J. & H. 40 (post, col. 2111) ; 
Shelley r. Shelley (1868) L. R. 6 Eq. 540, 546 
{post, col. 2111); Harrington (Countess) v. 
Harrington (Earl) (1871) L. R. 5 H. L. 87, 107 
{post, col. 2125). 

Foley v. Burnell (1783) 1 Bro. C. C. 274.— 
L.c. ; affirmed com. Burnell v. Foley (1785) 
4 Bro. P. C. 319 ; Romilly’s Notes of Cases 
1 . — h.l. (e.); and Vaughan v. Burslem 
(1790) 3 Bro. C. C. 10L— L.C., discussed. 
Lincoln (Countess) v. Newcastle (Duke) (1806) 
12 Yes. 217 ; 4 R. R. 31.— H.L. (E.) ; affirming 
with a variation S. C. non. Newcastle (Duke) c. 
Lincoln (Countess) (1797) 3 Ves. 387. — L.c. 

Foley v. Burnell and Vaughan v. Burslem, 
applied. 

Lincoln (Countess) v. Newcastle (Duke), 

referred '• to. 

Stratford i\ Powell (1807) 1 Ball & B. 1.^-L.C. ; 
Carr r. Erroll (Lord) (1S08) 14 Ves. 478 ; 8 
R. R. 394. — M.R. ; S. C. at law (1805) 6 East 58 ; 
2 Smith 575. — K.B. And see post, col. 2111. 
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Lincoln (Countess) v. Newcastle (Duke). 
Commented on, Burrell v. Crutchley (1809) 15 
Ves. 544. — L.c. : explained, Jervoise r. Northum- 
berland (Duke)' (1820) 1 J. & W. 559, 571; 21 
R. R. 229.— L.C. 

Foley v. Burnell and Vaughan v. Burslem, 

referred to. 

Brouncker r. Bagot (1816) 1 Meriv. 271 : 
19 Ves. 574.— GRANT, M.R. 

Lincoln (Countess) v. Newcastle (Duke) 
(supra), referred- to. 

Tollemaelie r. Coventry (Earl) (1834) 2 Cl. & F. 
Oil ; 8 Bligli (N.S.) 547. — H.L. (e.) ; Bankes r. 
Le Despencer (1840) 10 Sim. 570, 590 : 9 L. J. 
Ch. 105 ; 4 Jur. 001. — v.-C. ; Ibbetson r. ibbetson 
(1840) 10 L. J. Ch. 49 ; 5 Myl. A; Cl*. 26. — L.C. 

Carr v. Erroll (Lord) {supra)) Foley v. 
Burnell, Vaughan v. Burslem, and Lincoln 
(Countess) v. Newcastle (Duke), discussed. 
Potts v. Potts (1846) 3 Jo. & Lat. 353, 
367; 9 Ir. Eq. R. 577. — SUGDEN, L.C. ; affirmed, 
(1848) 1 H. L. Cas. 671. — h.l. (ir.). See col. 2113. 
Foley v. Burnell. Vaughan v. Burslem, 
Lincoln (Countess) v. Newcastle (Duke), and 
Carr v. Eiroll (Lord), principles applied. 
Rowland v. Morgan (1848) IS L. J. 78 ; 2 Ph. 
764 ; 13 Jur. 23. — COTTENHAM, L.C.; a fir mi ny 
6 Hare 463. — v.-c. And see col. 2113. 

Foley v. Burnell, Vaughan v. Burslem, and 
Lincoln (Countess) v. Newcastle (Duke), 

discussed. 

Cox -c. Sutton (1856) 25 L. J. Ch. S45 ; 2 Jur. 
(N.S.) 733.— WOOD, V.-C. And see col. 2113. 
Lincoln (Countess) v. Newcastle (Duke), 

dist in (/w ished. 

Audslcy r. Horn (1859) 29 L. J. Ch. 201 : 1 
He G. b\ 6c J. 226, 239 ; 6 Jur. (N.S.) 205 ; 8 
W. R. 150.— L.C. 

Vaughan v. Burslem, Carr v. Erroll (Lord), 
Foley y. Burnell, and Lincoln (Countess) v. 
Newcastle (Duke), discussed. 

Scarsdale (Lord) v. Curzon (1S60) 29 L. J. Ch. 
249; 1 J. 6c H. 40; 6 Jur. (N.S.) 209, 240.— 
WOOD, v.-C. And see post, col. 2113. 

Foley v. Burnell and Vaughan v. Burslem, 

not applied. 

Hogg v. Jones (1863) 32 L. J. Ch. 861 ; 32 
Beav. 45 ; 1 N. R. 222 ; 9 Jur. (N.s.) 507 ; S 
L. T. S16.— itoariLLY, m.r. 

Foley v. Burnell, applied. 

Johnson’s Trusts, In re (1S66) L. R. 2 Eq. 716, 
721 ; 12 Jur. (n.s.) 616.— WOOD, V.-C. 

Foley v. Burnell, Vaughan v. Burslem, 
and Lincoln (Countess) v. Newcastle 
(Duke), discussed. j 

Shelley v. Shelley (1868) 37 L. J. Ch. 357 ; L. R. 
6 Eq. 540, 546 ; 16 W. R. 1036.— WOOD, v.-C. 

Lincoln (Countess) v. Newcastle (Duke), 

referred to. 

Foley v. Burnell, adopted. 

Martelli r. Holloway (1872) 42 L. J. Ch. 26 ; 
L. R. 5 H. L. 532, 546. — H.L. (E.). 

hathekley, L.c. — The only remaining ques- 
tion would be in point of form, whether, as in 
the case of the decree in Lincoln ( Countess ) 
v. Newcastle (Luke) the Court should take 
any notice of the occurrence which has taken 
place since the original hearing, namely, the 
death of the tenant for life bringing the tenant 
in tail in lemainder into actual possession. I 


confess, my lords, that I do not think it necessary 
to do so. I think Foley y. Burnell is a decision 
expressly in point upon this subject, and that it 
is quite sufficient to euable us to read this clause 
as one in which the testator has used the expres- 
sion “ in possession, *’ as meaning “ entitled to a 
vested estate tail in the property,’* though it may 
be vested in remainder, and the party entitled 
may not be in actual possession, because in that 
ease of Foley v. Burnell (and there never was a 
stronger case upon the subject), the L.C. relied 
upon the evidence of the intention to keep the 
real and personal estate together as long as 
possible, and yet held, that in reality that could 
not be effected under any possible mode of con- 
struction which could be arrived at uuder that 
will ; and though there was a limitation to the 
father for life, and a direction that certain per- 
sonal chattels (plate, I think, was the subject- 
matter) should go as heirlooms to the one who 
should take an estate tail in possession, it was 
held that the true effect of the expressions used 
in that will was, that an infant who took an 
absolute vested estate tail under the limitations 
of the will during the lifetime of the father, and 
then died during infancy (there being no pro- 
vision there with respect to attaining the age of 
twenty-one), was entitled to the heirlooms, and 
those heirlooms did consequently vest in the 
infant, and in the event which happened, the 
father, being the administrator of the infant, 
became entitled to those heirlooms. No doubt 
the general intention of the will was to prevent 
it if possible ; but, when fairly considered, there 
was no rule that the Court could devise that 
would effectuate the intention of the testator 
more completely, or, in fact, which would effec- 
tuate it at all. There were many other events 
which might have occurred which would have 
been equally embarrassing with reference to any 
construction to be given to the will. Therefore 
the Court held that what in reality the testator 
intended to do was this : he said : “ When any 
person becomes actually entitled to the full 
benefit and complete interest in the real estate, 
the same person shall from that moment become 
entitled to the heirlooms,” the distinction being 
not between the manual possession of the rents 
and profits and the holding of the estate in 
remainder, but between a vested interest and a 
contingent interest in the estate tail that was so 
limited. And in this case of Marshall v. Hollo- 
way {supra, col. 2108), Lord Eldon adverts in some 
measure to that distinction, and speaks of cases 
in which it has been held that the word ‘* posses- 
sion ” is capable of a meaning which may not 
refer to the actual manual possession of the rents 
and profits. In fact, if that was contended for 
in the case of an outstanding lease, it would be 
difficult, or impossible, to hold that a person was 
entitled to possession in that sense, inasmuch as 
the tenants would have the possession, and the 
property would not be in that sense in possession 
of the person entitled, he would be in possession 
of the rents and profits, but not of the estate 
itself. But in Foley v. Burnell the difficulty 
reallv existed, and a construction had to be put 
in that case upon the whole intent and meaning 
of the will. And I think that that authority is 
strong enough to justify your lordships in arriv- 
ing at the conclusion that the V.-C. was right in 
making the declaration even when the father was 
living, and holding that this gentleman was 
entitled to the absolute interest in the rents 
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and profits of the personal estate under the 
events which have happened. — p. 32. 

Foley v. Burnell, referred to. 

Angerstein, In re (post) : Fitzgerald r. Ryan 
pH99] 2 lr. R. 087, 641.— Q.B.D. 

Foley v. Burnell, rule in, applied. 

FuthergilTs 'Estate. In re (postf ; 

Fotts v. Potts (sup ref. col. 2111), disrated. 

Cox r. Sutton (1S50) 25 L. J. Ch. 8-15 ; 2 Jur. 
(N.S.) 733. — v.-c. ; Scarsdale (Lord) r. Curzon 
(1800) 29 L. J. Ch. 2-19 ; 1 J. Sc H. 40 ; 6 Jur. 
(>r.K.) 209, 246. — V.-C. : Hogg /*. Jones ( 1 803) 32 
Beav. -15 (pout, col. 2111):' Cornwallis. In re 
(1886) 32 Ch. D. 388, 394 (pod, col. 2114); 
Fotliergill’s Estate, In re (1902) [1903] 1 Ch. 
149, 150 (pouf). 

Rowland v. Morgan (supra, col. 2111), dis- 
tinguished. 

Aiulslcy r. Horn. (1859) 1 Do G. F. & J. 226. 
239 (supra, col. 21 \ 1). 

Rowland v. Morgan, discussed. 

Scarsdale (Lord) r. Curzon (supra') ; Shelley 
r. Shelley (1808) L. R. 0 Eq. 510, 540 (supra, 
col 2111) : Harrington (Countess) r. Harrington 
(Bari) (1871) 40 L. .1. Ch. 710 ; L. It. 5 H. L. 87. 
107,— H.L. (K.) (pod, col. 2125). 

Rowland v. Morgan, applied. 

Johnston. In re, Cockerell r. Essex (Earl) 
(1884) 26 Ch. D. 538, 545 (pod, col. 2125). 

Scarsdale (Lord) v. Curzon (supra), discussed. 

Hogg r. Jones (1803) 32 Beav. 45, 55 (post, 
col. 2111) ; Johnson's Trusts, In re (1800) L. It! 
2 Eq. 710 ; 12 Jur. (N.S.) 610. — WOOD, V.-C. 

Scarsdale (Lord) v. Curzon, followed. 

Angerstein, In re, Angerstein r. Angerstein 
(1895) 05 L. J. Ch. 57; [1895] 2 Ch. 883; 73 
L. T. 500 ; 44 W. 11. 152. — KEKEWICU, J. [His 
lordship approved of the statement of the law 
in Theobald on Wills (4 th ed.) p. 593.] 

Scarsdale (Lord) v. Curzon, referred to. 

Hill, In re, Hill r. Hill [1902] 1 Ch. 537, 541 ; 
71 L. J. Ch. 222; 80 L. T. 146.— EADY, J. ; 
affirmed, C.A. ( post, col. 2118). 

Scarsdale (Lord) v. Curzon and Angerstein, 
In re, Angerstein v. Angerstein, followed. 

Cox v. Sutton (supra, col. 2111) andMartelli 
v. Holloway (col. 2111), referred to. 

Fothergill’s Estate, In re, Price-Fothcrgill v. 
Price (1902) 72 L. J. Ch. H54 ; [1903] 1 Oh. 149, 
35-1 : 87 L. T. 677 ; 51 W. li. 203. 

EADY, J. — Counsel for the plaintiffs . . . 
stated that, having regard to the expression 
“actual possession” contained in the will, he 
could not distinguish the present case from 
Scarsdale. (Lord) v. Curzon and Angerstein, In 
re, and that, as Sir Rose Price died in his 
mother’s lifetime, and without ever having 
come into the actual possession of the estate, 
he could not contend that the specific chattels 
had become absolutely vested in him. . . . 
The general rule is that a gift of personalty 
to the persons for the time being entitled to 
real estate, so far as the rules of law and 
equity permit, vests absolutely not in a tenant 
for life of the real estate, but in the first tenant 
in tail at. birth, whether he comes into posses- 
sion or not — Fair if v. Burnell (supra) and Sears - 
dale (Lord) v. Cu'rzoJi. In Cox v. Sutton-, Wood, 
V.-C. affirmed the general rule, in the clearest 
language, although in that case upon the special 
language of that will he was able to arrive (not. 


without difficulty) at the conclusion that the 
personalty was given as a contingent gift to a 
person who should answer a particular descrip- 
tion at a particular date. If there be a direction 
that, the personalty is not. to vest in a tenant in 
tail dying under twenty-one, this will prevent 
the personalty from vesting in a tenant in tail 
by purchase dying an infant — Chvistiex. Gosling 
(col. 2124), Barrington (Countess) v. Barrington 
( Earl) (col. 2125) and J lartelli v. Hollo wag. And 
if the gift of personal estate be to the person 
actually seised at the death of the tenant for 
life or to the person seised of the act aal free- 
hold, which is defined as freehold in possession, 
or there are other clear words referring to actual 
possession, a tenant in tail who dies before com nig 
into possession is excluded — Foils v. Foils 
(col. 2111). In this case Lord St. Leonards said, 
“[fa plain intention is expressed that no person 
shall take the chattels absolutely, who does not 
live to become entitled to the possession of the 
real estate, the Court must execute the inten- 
tion.” Upon a careful consideration of the will 
and codicil I am unable to find any such inten- 
tion expressed in the case before me, and as was 
said by Lord St. Leonards in Potts v. Foils, “it 
is firmly settled that the Court will nut intro- 
duce in such cases the restrictions which convey- 
ancers know how to introduce with apt words.” 
. . . Indeed, the present case appears to me to 
be a stronger one in favour of the first tenant in 
tail taking an absolute interest than Bar tell i 
v. Ilollowag. Thei'e, the will contained a proviso 
that the personal estate should absolutely belong 
to such persons, <fcc., as should first attain twenty- 
one and become entitled to an estate tail in 
possession in the real estate, and it was held that 
a person had become absolutely entitled to the 
personal estate, although he had only a vested 
estate tail in the real estate in remainder expec- 
tant on his father’s life estate. — p. 166. 

Hogg v. Jones (1863) 32 L. J. Ch. 361 ; 32 

Beav. 45 ; 1 FT. R. 222 ; 9 Jur. (isr.S.) 507 ; 

8 L. T. 816. — ■ROMlTiLV, M.H., distinguished. 

Cresswell. hi re, Parkin r. Cress well (1883) 24 
Ch. D. 102 ; 52 L.' J. Ch. 798 ; 49 L. T. 590. 

kay, j. — A case of Hogg v. Jones was much 
relied on, in which the limitation was “to the 
person who for the time being shall be in the 
actual possession and enjoyment, of my freehold 
estates under the limitations of my will.” A 
tenant in tail came into existence, whose estate 
was liable to be defeated by the birth of a son of 
a preceding tenant for life. It never was so 
defeated ; but it did not come into possession 
during his lifetime, for he died before that life 
estate determined, leaving a son who would have 
been heir in tail in possession if his father had 
not barred the estate tail. Lord Romilly held 
this son entitled to the heirlooms, and he used 
language which certainly intimated an opinion 
I that his father could not be, because his estate 
was defeasible, though it was never in fact 
defeated. It is enough to say that the decision, 
which was upon the effect of the words “actual 
possession and enjoyment,” does not affect this 
case. — p. 109. 

Hogg v. Jones, referred to. 

Cornwallis, In re, Cornwallis r. Wykeham- 
Martin (1S8G) 32 Ch. D. 38S ; 55 L. Ch. 716 ; 
54 L. T. 844. 

peakson, j. — I think the testatrix lias, so to 
say, selected a jie-mma designate to whom the 
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personal estate is to .go over, i.e.. the person who, J 
if the limitations of the will had been undis- 
turbed by any disentailing deed, would have 
been the next in succession to take the real 
estates. T am confirmed in this view by the 
decision of the H. L. in Potts v. Potts [supra, 
col. 2111) and that of Lord Rom illy in Hogg v. 
Jones. But I wish to guard myself from saying 
that T agree with everything which Lord Romilly 
said in the latter case. My decision, however, 
docs not conflict with his. — p. 304. 

Curtis v. Lukin (1S42) 11 L. J. Ch. 380 ; 5 
Beav. 147 : 6 Jur. 721. — M.R., not applied. 

Oddie v. Brown (1859) 28 L. J. Ch. 542 ; 4 
Be G. &; J. 179, 180 ; 5 Jur. (n.S.) 635 ; 7 W. 11. 
472. — L.C. and L.JJ. 

Curtis v. Lukin, referred' to, 

Woodr. Drew (1864) 33 Beav. 610, 614. — M.R. 

Curtis y. Lukin, referred, to. 

Redington r. Browne (1893) 32 L. R. Ir. 347, 
356. — BEWLEY, j. 

Wood y. Drew, discussed and distinguished. 

Wood, In re, Tullett v. Colville (1894) 03 
L. J. Ch. 544; [1894] 2 Ch. 310, 310.— 
KEKEWICH. J. : affirmed. 03 L. J. Ch. 790 ; [1894] 

3 Ch. 381 ; 7 R. 495 ; 71 L. T. 413.— C.A. 

Gulliver v. Wickett (1745) 1 Wils. 105.— 
K.B., explained. 

Thellusson v. Woodford (1805) 11 Ves. 112 ; 8 
R. R. 104.— II.L. (E.). ELDON, L.C. 

Gulliver v. Wickett, considered. 

Doe d. Evers r. Challis (1859) 7 H. L. Cas. 
531 ; 29 L. J. Q. B. 121 : 5 Jim. (N.S.) 825 ; 7 
W. R. 022.— h.l. (E.). 

lord cranwortii. — The case is not distin- 
guishable in principle from Gulliver v. Wickett. 
There, it is true, the devise over, if there had 
been a child, was on an event not too remote, 
and which, therefore, might have taken effect. 
In that respect it differs from the present case ; 
but the Court held that the devise in the event 
which did happen, of there being no child, took 
effect not as an executory devise, but as a con- 
tingent reminder. 1 state that, although I know 
that a very high authority, Mr. Eearne (9th ech, 
p. 390), says the contrary ; but, looking at the 
case, 1 can come to no other conclusion. — p. 549. 

Gulliver v. Wickett, referred to. 

Eastwood v. Lockwood (1867) 36 L. J. Ch. 
573; L. R. 3 Eq. 487, 492? 15 W R. Oil.— 
wood, v.-c. ; Martin, In re, Smith r. Martin 
(1885) 54 L. J. Ch. 1071 ; 53 L. T. 34.— KAY, J. ; 
Burrows, In re, Cleghorn r. Burrows (1895) 05 
L. J. Ch. 52 ; [1895] 2 Ch. 497 ; 13 R. 089 ; 73 
L. T. 148 ; 43 W. R. 083. — chitty, j. ; Hancock 
r. Watson (1901) 71 L. J. Ch. 149 ; [1902] A. C. 
14, 21.— H.L. (E.) (port, col. 2139). 

Goodier v. Johnson (18S1) 51 L. J. Ch. 369 ; 
18 Ch. D. 441 : 45 L. T. 515. — O.A. ; varying 
HALL, v.-c., dictum- adopted. 

Goodier v. Edmunds (1893) 62 L. J. Ch. 
649 ; [1893] 3 Ch. 455, 459. — STIRLING, J. See 
judgment. 

Goodier v. Johnson, applied. 

Appleby, In re (1903) 72 L. J. Ch. 332 ; [1903] 

1 Ch. 563, 570 \j>ost, col. 2116). 

Goofiier v. Edmunds, approved. 

Daveron, In re, Bowen r. Churchill (1893) 63 
L. J. Ch. 54 ; [1893] 3 Ch. 421 ; 3 R. 685 ; 09 
L. T, 752 : 42 W. R. 24.— chitty, j. 


Goodier v. Edmunds and Daveron. In re, 
Bowen v. Churchill, const drred. 

Wood. In re, Tullett. t\ Colville (1894) 03 L. J. 
Ch. 544 ; [1894] 2 Ch. 310. — KEKEWICH, J. ; 
affirmed. 63 L. J. Ch. 790 : [1894] 3 Ch. 3S1 ; 7 
R. 495 ; 71 L. T. 413.— C.A. ‘ 

Goodier v. Edmunds, distinguished. 

Douglas & Powell's Contract, In re [1902] 2 
Ch. 29(5 ; 71 L. J. Ch. 850. 

byrne, J. — In that case the trust for sale did 
not arise under the terms of the will until after 
the legal period, and it does not seem to me to 
bear upon the present case, where there is an 
immediate trust for sale, and the parties to take 
under the will are all lives in beim? at its date. — 
p. 313. 

Daveron, In re, applied. 

Goodier v. Edmunds, dictum adopted. 

Appleby. In re, Walker r. Lever, and Walker 
r. Niabet (1903) 72 L. J. Ch. 332 ; [1903] 1 Ch. 
565, 570 ; 88 L. T. 219 ; 51 W. R. 455.— C.A. 

Dawson, In re. Johnston v. Hill (18S8) 57 
L. J. Oh. 1001 ; 39 Ch. D. 155 ; 57 L. T. 
725 ; 37 W. R. 51 . — CHITTY, J., referred to. 
Wood, In re. Tullett r. Colville (IS 9 4) 63 
L. J. Ch. 790 : [1894] 3 Ch. 3S1, 385 ; 7 R. 495 ; 

71 L. T. 413.— c.A. ‘ 

[Theobald on Wills (3rd ed.), p. 401, approved 
by Lindley. L.J.J 

Dawson, In re, Johnston v. Hill, not applied. 
Lowman. In re, Devenish r. Pester [1895] 64 
L. J. Ch. 567 : [1895] 3 Ch. 348, 366 ; 12 R. 302 ; 

72 L. T. 810. — c.A. ; rerersrng KEKEWICH, J. 

Dawson, In re, Johnston v. Hill, followed. 
Lowman, In re, Devenish v. Pester, explained 
and distinguished. 

Hocking, In re. Mitchell r. Loe (1898) 67 
L. J. Ch. 002 ; [1898] 2 Ch. 567 ; 79 L. T. 104 ; 

47 W. R. 114.— c.A. ; varying keicewich, j. 
lindley, M.R. — hi Lowman, In re, a fund 

was limited in the events which happened to the 
first and other sons of the testator's niece Ellen, 
with remainder to the first and other sons of his 
niece Flora. Ellen was seventy and a spinster. 
Her possible son was the only person who stood 
in the way of Flora's sou. The Court ordered * 
the fund to be paid to Flora’s second son, the 
eldest having died before he obtained a vested 
interest. The Court deprived no living person of 
a possible interest, nor has it ever done so that I 
know of. — p. 064. 

chitty, l.j. — I agree with the law as stated 
by the M.R., and I think that Jee v. Audley 
{post, col. 2121), when considered, is an authority 
for the propositions which he has laid down. It 
is quite true that Jee v. Audley was a case in 
which the doctrine of perpetuity came into 
question ; but it appears to me to apply to a 
limitation such as we have now under con- 
sideration. — p. 665. See judgments at length. 

Lowman, In re, referred to. 

Carter, In re, Dodds v. Pearson (1900) 69 
L. J. Cln 426 ; [1900] 1 Ch. 801 ; 82 L. T. 526 ; 

48 W. R. 555.— COZENS-HARDY, J'. 

Proctor v. Bath and Wells (Bishop) (1794) 

2 H. Bl. 358. — K.B., distinguished. 
Tollemache v. Coventry (Earl) (1834) 2 Cl. &F. 
611, 023. — H.L. (e.). And see post, col. 2117, 
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Proctor y. Bath and Wells (Bishop 1 ) (supra), 
referred to. 

Ker r. Dan garni on (Lord) (18-11) 1 Dr. & W. 
500, 530 ; 4 Ir. Eq. It. 343 ; 1 Con. & L. 335.— 
SUODEN, L.c. : Massey r. Barton (181-1) 7 It. Eq. 
R. 05. — M.R. ; Dungannon (Lord) r. Smith (1840) 
12 Oi. As E. 540, 632 : 10 jur. 721. — H.L. (TR.) : 
Cattlin r. Brown (1853) 1 L Marc 377 : 1 Eq. It. 
550 ; 1 W. R. 533. — WIG RAM, V.-c. 

Proctor v. Bath and Wells (Bishop), dis- 
ting wished and not applied. 

Doe d. Evers v. Oliallis (1850) 20 L. J. Q. B. 
121 : 7 IT. L. Gas. 531. 555; 5 Jur. (n.S.) 825; 
7 \V. It. 022. — lf.L. (E.) (,svv! pod, col. 2137). 

Proctor v. Bath and Wells (Bishop), discussed 
and appro red. 

Hancock v. Watson (1001) 71 L. J. Oh. 149 : 
[1902] A. C. 14, 19 ; 85L.T. 729 ; 50W.lt. 321.— 
H.L. (e.) ( post, col. 2139). 

Longhead d. Hopkins v. Phelps (1770) 2 
W. Bl. 70i. — K.B., rule applied. 

Minter r. Wraith (L842) 1 3 Sim. 52, 02. — v.-C. ; 
Goring r. Howard (1848) 18 L. J. Ch. 105 ; 10 
Sim. 395. 402. — v.-c. 


| that he was only to take a life estate, enjoy the 
j estate for life, and then it would go to the 
I testator’s heir-at-law ; but if the construction I 
: support applies, he still enjoys the estate for life, 
j and if he does no act to destroy the entail, the 
| estate goes to his son in like manner ; but oven 
| it’ he does any act to destroy the entail, the 
probability is that, lie re-settles the property in a 
manner more nearly resembling the wishes of the 
testator than any other construction would admit 
of. This seems to me to be the rule of con- 
struction adopted in Yanderphuih v. King (pod, 
col. 2135) and also in Jfougpenng v. Bering (post, 
col. 2 1 37). Though this rule of construction may 
be called technical, still it is a very reasonable 
one, as it prevents intestacy and executes the 
j testators intention as nearly as the law will 
allow. — p. 440. 

Humberston v. Humberston, considered. 

! Thompson r. Thompson (1870) 18 W. It. 1136. 
■ — CHATTJfiRTOK, V.-C. 

Humberston v. Humberston, not applied. 

Juttendromohun Tagore v. Ganendrornohun 
j Tagore (1872) L. R. 5 Ind. App. Suppl. 77. — p.c. 


Longhead v. Phelps, discussed and approved. I 
Hancock v. Watson ( supra ). \ 

Goring v. Howard, referred to. i 

Doe <1. Evers i\ (Tiallis (supra). i 

Humberston v. Humberston (171G) 1 1\ Wms. ! 
332 ; 2 Vern. 738 ; Pro. Oh. 455 ; Gilb. I 
Eq. R. 128. — L.C., not applied. \ 

Mortimer v. West (1S28) 2 Sim. 274, 282 
R.R. 104.— SHAD WELL, V.-C. 


Parfitt v. Hember (supra), referred to. 
Hampton i\ Holman (1877) 46 L. J. Gh. 248 ; 
5 Gh. D. 188, 191 : 36 L. T. 287 ; 25 W. R. 159.— 
JESSKL, M. It. 

Parfitt v. Hember and Humberston v. 
Humberston. d ist ing u isli cd. 

Richardson. In re. Parrv r. Holmes (1903) 73 
oqi L. J. Oh. 153; [1901] 1 Oh. 332, 341 ; 91 L. T. 
| 169. — BUCKLEY, J. 


Humberston v. Humberston, refer red to. 

Vauderplauk v. King (1843) 12 L. J. Ch. 
497 : 3 Hare 118 ; 7 Jur. 548. — WIG- BAM, V.-C. : 
Williams v. Teale (1847) 6 Hare 239. — 
WICrRAM. v.-C.; Lychlon /*. Ellison (1854) 19 
Beav. 565, 573 ; 18 Jur. 1006 . — romilly, M.E. 

Humberston v. Humberston, applied. 

Barlilt v. Hember ( 18<57) L. B. 4 Eq. 443. 

uomilly, M.tt. — 1 think t be doctrine of eg -pres 
established by Humberston v. Humberston, is not 
a doctrine to be confined to cases where the 
testator has made a will of an executory character, 
and has imposed on the Court, or on persons sur- 
viving them, the duty of carrying liis general 
intention into effect by framing a settlement for 
that purpose ; but that this doctrine is a rule of 
construction, and that, when the Court finds that 
the object expressed by the testator is to give to 
A. an estate for life, to A/s eldest son another 
estate for life, and to liis eldest sou, a third 
estate for life, and so on, the Court will carry 
that intention into effect as nearly as it can, by 
giving A. an estate for life, and to his eldest sou, 
if unborn at the death of the testator, an estate in 
tail male, or, if he be alive at the death of the 
testator, an estate for life, with a remainder to 
his eldest son in tail male. It is obvious that iii 
no tenant in tail executes a disentailing deed, 
this accurately effects the intention of the testator 
from generation after generation. It is true that, 
the law, as incidental to an estate tail, allows 
any one of the tenants in tail in possession to 
defeat that, intention by disentailing the estate, 
but this circumstance does not appear to me to 
affect the reasoning which entitles the Court to 
do what, as far as can be allowed, effects the 
intention of the testator. In the case I have 
supposed, A.’s son or grandson would, if I held 


2. Limitations. 

Deerhurst (Lord) v. St. Alhans (Duke) (1820) 
5 Madd. 232 ; 21 R. II. 292.— V.-O. ; (1831) i 
L. J. Ch. 25 : 2 Russ. & M. 702. — L.O. ; reversed 
/torn-. Tollemache v. Coventry (Earl) (1834) 2 
Cl. & E. 611 : 8 lUigh (N.S.) 547 : 37 R. R. 260. 
—ILL. BROUGHAM . L.O. 

Tollemache v. Coventry (Earl), commented on. 

Kor v. Dungannon (Lord) (LS41) 1 Dr. & War. 
509. 536 ; 4 Ir. Eq. R. 343 ; 1 Con. & L. 335.— 
L.O. : Dungannon (Lord) r. Smith (1846) 12 
Cl. As V. 51 0 : 10 Jur. 721. — H.L. (in.). 

Tollemache v. Coventry (Earl). 

Discussed , Rowland v. Morgan (1848) 18 L. J. 
Ch. 78; 2 Ph. 764 ; 13 Jur. 23. — L.c. ; commented 
on, Shelley v. Shelley (1868) 37 L. J. Ch. 357 ; 
L. R. 6 Eq. 540,547 ; 16 \V. R. 1036.— WOOD, V.-C. ; 
referred to, Montagu r. Incliiquin (Lord) (1875) 
32 L. T. 427 ; 23 W. R. 592. — HAL L, v.-c. 

Tollemache v. Coventry and Ker v. Dun- 
gannon (Lord) (supra), applied. 

Roberts, In re, Rcpington ■/*. Roberts-Gawen 
(1881) 50 L. J. Ch. 265 ; 19 Ch. D. 520; 44 
li. I. 300 . — hall, V.-C. : reversed on the con- 
struction of the will (see post, col. 2140). 

Tollemache v. Coventry (Earl), referred to. 

Exmouth (Viscount), in re, Exmouth (Vis- 
count) v. Rraed (T883) 52 L. J. Ch. 420 ; 23 
Ch. D. 1 58, 163 ; 48 L. T. 422 ; 31 W. R. 545.— 
ery, j. ; Johnston, In ro, Cockerell r. Essex 
(Earl) (1884) 53 L. J. Ch. 645; 26 Ch.'D. 538, 
547 — OHITTY, J. {post, col. 2125). * 

Tollemache v. Coventry (Earl), applied. 

Ker v. Dungannon (Lord), referred to. 

Hill (Viscountess). In re, Hill (Viscount) r. 
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Hill (1902) 71 L. J. Oh. 417 ; [1902] 1 Ch. 807 ; 
SO L. T. 836; 50 W. R. 434.— C.A. 

v. 'Williams, l.j. — It seems to me that the 
case is really concluded by ToUemache v. 
Coventry (Earl). The words in that case were 
almost identical with the words in the present 
case. In that case a life estate was given first 
to the widow, and named only son of the tes- 
tator. In the present case, a life estate is given 
to the named son of the testatrix, and in each 
case there is what I will call the heirloom clause 
disposing of the heirlooms after the termination 
of the life estate. In ToUemache. v. Coventry 
(Earl) there were alive at the date of the wiil 
and of the death of the testator a son who took 
a life estate, and living grandsons who might 
succeed to the title ; and in the present case 
there were likewise a son, Howland Clegg Hill, 
the third viscount, who took a life estate, and 
living grandsons who might succeed to the 
title 7 and in my judgment the H. L. did, in 
ToUemache v. Coventry (Earl), decide that the 
third Lord Vere — that is to say, the first taken 
under the description “such person as shall from 
time to time be Lord Vere ” — took the heirlooms 
in that case absolutely. I know that this has 
been doubted by some of the judges who wrote 
opinions in Dungannon (Lord) v. Smith (post, 
col. 2120) ; but, for reasons which I will give 
presently, I aui of opinion that the H. L. did 
so decide, and did not, as has been suggested, 
merely negative the title of the fourth Lord 
Vere *(p. 419). ... I do not quite understand 
why Crcsswell, J., in Dnnyamion (Lord) v. 
Smith, says that the whole of the reasoning of 
Lord Brougham in ToUemache v. Coventry (Earl) 
shows that the executory bequest after the death 
of the second Lord Vere was void because it 
possibly might not vest in due time, and that 
the decision, therefore, must be taken to have 
been, not that the bequest was good as to the 
third Lord Vere. I see nothing in the reasoning 
of Lord Brougham inconsistent with his adop- 
tion of the argument of Sir 0. Pepys and Mr. 
Preston; and Lord St. Leonards, who, in his 
Law of Property (1st ed.), p. 336, seems to 
have doubted this himself in Ker v. Danya noon 
(Lord), refers to the decision of the House in 
ToUemache v. Coventry (Earl) as having been 
to that effect. The decision in this sense seems 
to me to have been frequently recognised in 
later cases — see the decision of Mr. J. (afterwards 
L.J.) Fry, in Menton th (Vi scan nt) v. Praed 
(supra) and Joh nston, In re (supra). . . . 
Counsel for the appellant argued that that 
case [Harrington v. Harrington (col. 2125)] 
showed that the words “so far as the rules 
of law and equity permit” would justify the 
Court in holding that no Lord Hill could claim 
the jewellery absolutely so long as there were 
persons living at the date of the death of 
the testatrix who could succeed to the title. 
But that case turned upon a proviso preventing 
the personalty from vesting absolutely in a 
tenant in tail unless he should attain twenty- 
one, and it was contended that the proviso had 
the effect of carrying on to those who came next 
in remainder after the taker on the determination 
of the life estate so exposing itself to be rendered 
void as aiming at perpetuity ; but the House 
hold thaifthe proviso was an essential part of the 
gift, and therefore controlled by the words in the 
disposition clause, “so far as the rules of law 
and equity permit. 5 ’ The effect of this was to 


limit the proviso so that it should only apply 
to tenants in tail who took by purchase, and 
consequently it could not be said that the 
proviso was void as aimiug at perpetuity. — 
p. 420. 

STiiiLIXGr, L.J. to the same effect on Tolle- 
maeJie v. Coventry (Earl). CuZEXS-HARDY, L.J. 
concurred. 

Mackworth v. Hinxman (1838) 5 L. J. Ch. 
127 : 2 Keen 65N. — M.R., discussed. 

Ker v. Dungannon (Loid) (1841) 1 Dr. A War. 
509. 537. — L.C. (supra, col. 2118). 

Mackworth \\ Hinxman, referred to. 

‘ Rowland r. Morgan (1848) 18 L. -J. Ch. 78 : 2 
Bh. 764 : 13 Jur. 28 . — cotthn H AM, L.C. 

Ibbetson v. Ibbetson (1840) 10 L. J. Ch. 19 ; 
5 Mvl. A Or. 26 . — cottexham. L.c. : 
a dinning 10 Sim. 495. — V.-C.. discussed. 
Ker r. Dungannon (Lord) (supra). 

Ibbetson v. Ibbetson. discussed and applied. 
Dungannon (Lord) r. Smith (1846) 12 Cl. A F. 
546, 627 (post) : Jcnkinsou v. Harcourt (1854) 
Kay 689. — Wuol>, v.-C. 

Bacon v. Proctor (1822) Turn. & I*. 31 ; 23 
11. It. 177. — GRAHAM, li.. referred to. 
Massy r. O’Dell (1859) 10 Ir. Ch. R. 22.— M.R. ; 
Montagu r. Tuohiquin (Lord) (1875) 32 L. T. 
427 ; 28 W. It. 592.— HALL, V.-c. 

Dungannon (Lord) v. Smith (1846) 12 Cl. & F. 
546: 10 Jur. 721. — K.L. (lit.) ; affirming 
S. C. no nt. Smith v. Dungannon (Lord) 
(1842) 1 FI. A K.638 ; 1 Dr. A War. 543, n. 
— M.R., applied. 

Greenwood r. Roberts (1851) 21 L. J. Ch. 262 ; 
15 Boav. 92. 98.-M.it. 

Dungannon (Lord) v. Smith, not applied. 
Cattlin r. Brown (1853) 11 Hare 377 ; 1 Eq.lt. 
550 ; 1 W. Ii. 533.— WIGEAM, V.-C. 

Dungannon (Lord) v. Smith, applied. 

Merlin r. Blagrave (1858) 25 Beav. 125. — 
ROMILLY, M.R. 

Dungannon (Lord) v. Smith, appeared but 
not applied. 

Christie v. Gosling (1866) 35 L. J. C-h. 667 ; 
L. R. 1 H. L. 279, 292 : 15 L. T. 40.— H.L. (E.) ; 
lord st. leopards dissenting. 

Dungannon (Lord) v. Smith, distinguished. 
Holloway r. Webber (18(58) L. R. 6 E<j. 523, 
533 (post, col. 2124). 

Dungannon (Lord) v. Smith, discussed. 
Harrington (Countess) r. Harrington (Earl) 
(1871) L. R. 5 H. L. 87, 105 (post, col. 2124). 

Dungannon (Lord) v. Smith, discussed. 
Pearks r. Moseley (1880) 50 L. J. Ch. 57 ; 5 
App. Cas. 714, 729 43 L. T. 449 ; 29 W. R. 1 — 
H.L. (E.) (see post, col. 2129). 

Dungannon (Lord) v. Smith, referred to. 
Dawson, In re. Johnston r. Hill (1886) .»7 
L. J. Ch. 1061 ; 39 Ch. D. 155. 162 ; 59 L. T. 
725 ; 37 W. R. 51.— chitty, J. 

Dungannon (Lord) v. Smith, not applied. 
Smith wick r. Hayden (1887) 19 L. it. Ir. 490, 
498. ““C .A. 

Dungannon (Lord) v. Smith, referred to. 
Wood. In re. Tulle tt r. Colville (1894) 63 
L. J. Ch'. 790 : [1894] 3 Ch. 381. 385 ; 7 R. 495 ; 
71 L. T. 413 . — cj, A. 
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Dungannon (Lord) v. Smith (supra), dis- 
cussed and approved. 

Hancock i\ AVatson (1901) 71 L. J. Cli. 149 : 
[1902] A. 0. 14 ; 35 L. T. 729 ; 50 AA". E. 321.— 
ILL. (E.) (post, col. 2189). 

Dungannon (Lord) v. Smith, discussed. 

Hill (Viscountess), In re, Hill (Viscount) r. 
Hill (1902) 71 L. J. Oh. 417 ; [1902] 1 Oil. 807. 
— C.A. (supra, col. 2118). 

Jee (or Gee) v. Audley (1787) 1 Cox 324 ; 
1 It. 11. 46. — -M.fi., approved. 

Routledge r. Dorril (1794) 2 A r es. 857. 803 ; 2 
R. It. 250. — ARDEN, M.R. 


L. J. Cli. 1001 : 39 CU. D. 155. 100; 59 L. T. 
725 ; 37 AV. R. 51. — GHITTY, J. 

Jee v. Audley, followed. 

AVood. In re, Tullett. Colville (1894) 03 
Fj. J. Ch. 344, 790 ; [1891] 8 Oh. 381 ; 7 R. 495 ; 
71 L. T. 413. — C.A. ; Mucking, In re. Michell r. 
Loe (1898) 07 L. J. Ch. 002 : [1898] 2 Ch. 507. 
571 ; 79 L. T. 104; 47 \V. ll. 114.— C.A. (see 
supra, col. 2110). 

Jee y. Audley, discussed. 

Hancock r. Watson (1901) 71 L. J. Ch. 149 ; 
[1902 J A. C. 14 ; 85 L. T. 729 ; 50 W. R. 321.— 
H.L. (E.) (see post, col. 2140). 


Jee v. Audley, referred to. 

Bowles. In re, Amedroz r. Bowles (1902) 71 
L. J. Ch. 822 ; [1902] 2 Ch. 050 ; 51 AA r . R. 124. 

— FARWELL, J. 

Leake v. Robinson (1S17) 2 Meriv. 308 ; 10 
R. R. 108.— GRANT, M.R., applied. 

VawcUy t. Geddes (1830) 1 Russ. & M. 203 ; 
Taml. 301 : 8 L. J. (O.S.) Ch. G3 ; 32 II. R. 190. 
— LEACH, 3I.fi. 

Leake v. Robinson, referred to. 

Kevern r. Williams (1832) 5 Sim. 171. — v.-c. ; 
Tollemaehe r. Coventry (Karl) (1834) 2 Cl. & 
F. 611. — H.L. (E.) ; LORD BROUGHAM. 

Leake v. Robinson, principle applied. 

Ivor v. Dungannon (Lord) (1841) 1 Dr. &*War. 
! 509 ; 1 Con. & L. 335 ; 4 Iv. Eq. R. 343.— 
of persons who could not be, or at all events j 8UGDEN, D.C. 
might not be, capable of being ascertained j 


Jee v. Audley .followed. 

Leake r. Robinson (1817) 2 Meriv. 303 ; 10 
R. 1\. 168. — GRANT, M.U. 

Jee v. Audley, discussed. 

Dungannon (Lord) v. Smith (1840) 12 Cl, & F. 
540, 025 ; 10 Jur. 721.— II.L, (E.) (supra-, 
col 2120). 

Jee v. Audley. distinguished. 

Harvey r. Sfcracoy (1852) 22 L. J. Ch. 23 ; j 
1 Drew. 73; 10 Jur. 771. I 

KIND ER6 0 15 Y, V.-C. — It dOGS not appeal* to j 
have been a ease of an appointment under a | 
power at. all. Cox states it is a simple bequest | 
of the testator’s own property, but whether it | 
was the case of an appointment or of a bequest, j 
the limitation was held void, in Jee v. Audley, ' 
merely because the property was given to a class j 


within the period of a life or lives in being ! 
at the death of the testator and twenty-one 
years after ; in other words, it was void lor 
remoteness. — p. 39. 

Jee v. Audley, discussed. 

.Cattlin v. Brown (1853) 11 Hare 372, 377 ; 1 
Eq. R. 550 ; 1 W. ll. 553. — W I GRAM, V.-C. 

Jee v. Audley, followed. 

Bayer's Trusts, In re (1867) 36 L. J. Ch. 350 : 
L. R. 6 Eq. 319 ; 16 L, T. 203 ; 15 AV. R. 613.— 
MALI NS, V.-C. 

Jee v. Audley, explained. 

Stuart v. Cockerell (1869) 38 L. J. Oh. 473; I 
L. Ll. 7 Eq. 363, 367 ; a firmed- (post, col. 2132). 

MALIKS, V.-C. — The ease is in principle like. 
fee v. Audley, where the gift was if a person 1 
should die without issue then to the children of; 
two living persons. A gift over on failure of j 
issue would be void for remoteness as to mere 
{.ersonal property, but a gift- over to children' 
living would have been good if it had been to j 
children living at the death of the testatrix, but j 
as those persons might have had other children 
it was impossible to say that it meant children 
(hen living. The gift was held void for remote- 
ness, and Lord Kenyon would not assume that 
the two aged persons might not have had other 
issue. — p. 475. 

Jee v. Audley, referred to. 

Bhoobun Mohini Debya r. Hurrish Gbuncler 
Ohowdhrv (1878) L. It. 5 Ind. App. 138, 140.— 
P.C. ; Remarks r. Moseley (1880) 50 L. J. Ch. 

“ ' ■ 43 L. T. 449 ; 29 


Leake v. Robinson, discussed. 

Davies r. Fisher (1842) 11 L. J. Ch. 338; 5 
Beav. 201 ; 6 Jur. 248.— LANGDALE, M.U. 

Leake v. Robinson, referred to. 

Vauderplank r. King (1843) 12 L. J. Oil. 497 ; 
3 Hare 1, 13 : 7 Jur, 548.— W 1 GRAM, v.-C. 


Leake v. Robinson, rule in, applied-. 

Evans v. Jones (1846) 2 Coll. C. C. 516. — 

KNIGHT BRUCE, V.-C. 

Leake v. Robinson, referred to. 

Williams c. Teale (1847) 6 Hare 239.— 
WIGRAM, V.-C. 

Leake v. Robinson, rule in., applied. 

Blagrove r. Hancock (1848) 18 L. J. Ch. 20; 16 
Him. 371,377 ; 12 Jur. 1081 .— shad well, v.-c. ; 
Goring r. Howard (1848) 18 L. .1. Oh. 105; 16 
Sim. 395, 403. — V.-C. 

Leake v. Robinson, referred to. 

Boughton r. Houghton (1848) I H. L. Cas. 406, 
433.— H.L. (IS.); COTTENUAM, L.C. 

Leake v. Robinson, explained and applied . 
Greenwood r. Roberts (1851) 21 L. J. Ch. 262; 
15 Beav. 92, 98. — ROM ILLY, M.U. 

Leake v. Robinson, discussed. 

Cattlin i\ Brown (1853) 11 Hare 372, 377; 
l Eq. It. 550 ; 1 \V. ll. 533.— v.-C. ; Storrs r. 
Benbow (1853) 22 L. J. Ch. 823 ; 3 De G. M. &. G. 
390 ; 17 Jur. 821 : 1 W. R. 115, 134, 420.— L.C. 

Leake v. Robinson, applied. 

Seaman v. Wood (1856) 22 Beav. 591, 595. — 
57; 5 App. Cas. 714, 726; 43 L. T. 449; 29 | UOMlLL'i , M.R. 

W. R. 1. — H.L. (e.) (see post, col. 2129). | Leake v. Robinson, applied. * 

Jee v. Audley and Sayer’s Trusts, In rej Walker v. Mower (1852) 16 Beav. 365.— 
(supra), followed. 1 ROM ILLY, m.r. : Merlin v. Blagrave (1858) 25 

Dawson, In re, Johnston r. Hill (1SSS) 57 j Beav. 125 .— romilly, M.R. 
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Leake v. Robinson, referred to. | 

Doe d. Evers v. Cliallis (1859) 29 L. J. Q. B. 
121 : 7 H. L. Cas. 531, 558 ; 5 Jur. (N.S.) 825 ; 7 
W. 11. 022.— H.L. (E.). 

Leake v. Robinson, distinguished. | 

Wilkinsuii r. Duncan (1861) 30 L. J. Oh. 938 ; i 
30 Beav. 131 ; 7 Jur. (N.s.) 1182 : 5 L. T. 101 : : 
9 W. E. 915. — ji.ii. See judgment at length. 

Leake v. Eobinson, referred to. 

Knapping r. Tomlinson (1804) 10 Jur. (N.S.) 


Trafford v. Trafford. referred to. 

Tbbetson v. Ibbetson (1840) 10 L. J. Cli. 49 ; 5 
Myl. & Cl*. 26.— COTTEXHAM. L.C. 

Taylor v. Biddall (1075) 2 Mod. 289. — c.P. : 
and Trafford v. Trafford. commented on and 
not oj) plied. 

Dungannon (Lord) v. Smith (1840) 12 CL &; F. 
540. 027; 10 Jur. 721. — H.L. (lit.). See supra, 
oul. 2120. 


626.— KIXDERSLEY, V.-C. 

Leake v. Eobinson, applied. 

Locke v. Lambe (1807) L. R. 4 Eq. 372; 
L. T. 010 ; 15 W. R. 1016— n ALINS, v.-C. 


| Trafford v. Trafford. referred to. 
t I Potts r. Potts (184**) 3 Jo. Lat. 353 : 9 
!6 ; Ir. Eq. 11. 577. — SUGDEN, L.C. : affirmed. H.L. 
! (fee m/pra, eol. 2111). 


Leake v. Robinson, referred to. 

Merry r. Hill (1869) L. R. 8 Eq. 619. 024 ; Trafford v. Trafford, not folio teed 
8. C. nom. Merry v. Merry, 17 W. R. 985. — Rowland r. Morgan (1848) 18 L. J. Cb. 78 : 2 

A! ALINS. V.-C. * Ph. 704 ; 13 Jur. 28.— COTTENHAM, L.C. 


Leake v. Eobinson, applied. t 

Moseley's Trusts, In re (1871) 40 L. J. Cli. | 
275 ; L. R. 11 Eq. 499, 504 ; 24 L. T. 200 ; 19 1 
W. R. 431. — M A LINS, V.-C. : Hale c. Hale (1870) , 
3 Ch. D. 043 ; 35 L. T. 933 ; 24 W. It. 1065.— | 


Trafford v. Trafford. discussed. 

Scarsdale (Lord) r. Curzon (1 800) 29 L. J. Ch. 
249; 1 J. &II. 40; 0 Jur. (N.S.) 209, 240.— 
WOOD, V.-C. 


JESSEL, 31. H. 

Leake v. Robinson, referred to. 

Blioobun Mohini Dubya v. Hurrisli Grander 
Chowdliry (1878) L. It. *5 Ind. App. 138, 146.— 
p.C. ; Pearks r. Moseley (1880) 5 App. Cas. 714, 
723. — H.L. (E.) (see post , col. 2129): Watson r. 
Young (1885) 28 Ch. D. 430, 442 {post, col. 2138). 

Leake v. Robinson, rule, in, not applied. 

Bevans Trusts, Tn re (1887) 34 Ch. D. 710 ; 
50 L. J. Oh. 652 ; 56 L. T. 277 ; 35 W. R. 400. 

KAY, J. — Am I bound to give a construction 
to this will which I am sure was not the 
meaning of the testatrix, and which will also 
produce the unfortunate result that the gift 
to the children must fail, whether they attain ! 
twenty-five or not, because it is void for remote- 
ness ? If there be any doubt about the construc- 
tion, as Lord ^elborne said in Pearks v. Moseley 
(post, col. 2128), this is a matter which may be 
taken into consideration. The argument is this: 
a canon of construction it is said was laid down 
in Leake v. Robinson — that where there is no gift, 
except a direction to pay as the objects attain 
twenty-five, the attainment of the age is of the 
essence of the gift, which must be read as a ! 
bequest to those only of the class who attain the 1 
specified age. A number of other cases were 
cited in which this rule was applied (p. 718) . . . 
There is ample authority, as I have shown for 
treating this case as an exception to the rule in 
Leake v. Robinson, by reason of the subject 
being a separated fund and the gift over being on 
the death of the tenant for life without leaving 
issue. — p. 720. 

Leake v. Robinson, referred to. 

Harvey, In re. Harvey r. Ofillow (1893) 62 
L. J. Ch. 328 ; [1893 J 1 Ch. 567 ; 3 R. 247 ; 68 
L. T. 562 ; 41 W. R. 293.— O BITTY, J. ; Hancock 
r. Watson (1901) 71 L. J. Ch. 149 ; [1902] A. C. 
14, 22 (see post, col. 2139). 

Trafford v. Trafford (1746) 3 Atk. 347.— L.C., 
commented on. 

Lincoln (Countess) v. Newcastle (Duke) (1806), 
12 Ves. 2\7, 235 ; 4 R. R. 31.— H.L. (e.). 

Trafford v. Trafford, applied. 

Savile r. Scarborough (Earl) (1818) 1 Swanst. 
537 ; 1 Wild. Ch. 239.— JLR. 


Trafford v. Trafford. referred to. 

Harrington (Countess) r. Harrington (Earl) 
(1871) L. 11. 5 H. L. 87, 107.— H.L. (E.) (post). 

Gosling v. Gosling, 32 Benv. 58 ; 8 Jur. (x.s.) 
1048 : 7 L. T. 490. — jVl.it. : reversed, (1863) 32 L. J. 
Ch. 233 : 1 De (t. J. & S. 1 ; 1 N. R. 36 ; 9 Jur. 

, (N.S.J109 ; 7 L. T. 579 ; 11 W. E. 97.— WESTBUEY, 
L.C. ; L.C. a /tinned nom. Christie v. Gosling (1866) 

! 35 L. J. Ch. 667 : L. R. 1 H. L. 279 ; 13 L. T. 
i 40. — H.L. (e.) ; LORD ST. LEONARDS dissent i/a/. 

Christie v. Gosling, referred to. 

Burnell r. Firth (1867) 15 W. R. 346.— 
ROMILLY. ar.K. 

Christie v. Gosling, distinguished. 
Harrington r. Harrington (1868) 37 L. J. Ch. 
593 ; L. E. 3 Ch. 564, 571 : 19 L. T. 38 : 10 W. R. 
740 . — CAIRNS, L.C. : reversing MALIXS, V.-C. 

' - Christie v. Gosling, not applied. 

Harrington (Countess) r. Harrington (Earl) 
(1871) 40 L. J. Ch. 716 : L. Ii. 5 H. L. 87, 98.— 
H.L. (e.) ; affirming S. C., supra. 

Christie v. Gosling, applied. 

Holloway r. Webber ; Holloway r. Holloway 
(1868) 37 L. J. Ch. 865 ; L. R. 6 Eq. 523, 532 ; 
19 L. T. 534 ; 17 W. R. 94.— STUART, v.-c.: 

| ( affirmed nom. Martelli r. Holloway (1872) 42 
I L. J. Ch. 26 ; L. R. 5 H. L. 532.— H.L. (E.), 

1 supra, col. 2111) ; Burton r. Newbery (1875) 45 
L. J. Oh. 202 : l Ch. D. 234, 241 ; 34 L. T. 15 ; 
24 W. R. 388. — JESSEL, M.R. 

Christie v. Gosling, referred to. 

Cress well. In re, Parkin v. Cresswell (1883) 52 
L. J. Ch. 798 ; 24 Ch. D. 102,108 ; 49 L. T. 590.— 
KAY, J. ; Fothergill’s Estate, In re, Priee-Fotlier- 
gill e. Price (1902) 72 L. J. Ch. 164 ; [1903] 1 Ch. 
149, 156 (supra, col. 2113). 

Shelley v. Shelley (1868) 37 L. J. Ch. 357 ; 
L. R. 6 Eq. 540 ; 16 W. R. 1036.— V.-C., 
discussed* 

Montague v. Inchiquin (Lord) (1875) 82 L. T. 
427 ; 23 W. Ii. 592.— HALL, v.-c. And see post. 
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Shelley v. Shelley, principle applied. 
Exmouth (Viscount), In re, Exmouth (Vis- 
count) v. Praed (1888) 52 L. J. Oh. 420 ; 
23^ Ch. D.”158 : 4S L. T. 422 ; 81 W. R. 
545. — FRY, j. ; and Montagu v. Inchiquin 
(Lord) (supra), discussed and disti iaj itished. 
Harrington (Countess) v. Harrington (Earl) 
(1871) 40 L. J. Ch. 71 6 ; L. II. 5 H. L. 87.— 
if.Tj. (E.) (supra, col. 2124), referred- to . 
Johnson (^‘Johnston), In re, Cockerell r. Essex 
(Earl) (1884) 53 L. J. Oh. 645 ; 26 Ch. D. 538, 
546 ; 52 L. T. 44 : 32 W. R. 634. — C BITTY, J. 

Shelley v. Shelley (supra, col. 2124) and 
Johnston (or Johnson), In re, Cockerell v. 
Essex (Earl), referred to. 

Hill (Viscount) r. Hill (Viscountess) (1897) 66 
L. J. Q. B. 329 ; [1897] 1 Q. B. 483, 496 ; 76 L. T. 
103; 15 W. R. 371.— c.A. 

Exmouth (Viscount), In re, Exmouth (Vis- 
count) v. Praed (supra), referred to. 
Jeffreys v. Jeffreys (1901) 84 L. T. 417. — 
FARWELL, J. 

Hill (Viscount) v. Hill (Viscountess) and 
Shelley v. Shelley, referred to. 

Hill, In re, Hill r. Hill [1902] 1 Ch. 537, 541 ; 
71 L. J. Ch. 222; 86 L. T. 146.— EADY, j. ; 
affirmed, post. 

Exmouth (Viscount), In re, and Johnston, 

In re, referred to. 

Harrington (Countess) v. Harrington (Earl) 

(supra), observed on. 

Hill (Viscountess). In re. Hill (Viscount) r. 
Hill (1902) 71 L. J. Ch. 417'; [1902] 1 Ch. 807, 
813 ; ‘86 L. T. 336 ; 50 W. R. 434.— C.A. 


Boughton v. James, referred to. 

Redington v. Browne (1893) 32 L. R. Ir. 347, 
357. — B aw ley, j. f 

Boughton v. James, discussed. 

Wain wright r. Miller (1897) 66 L. J. Ch. 616 • 
[1897] 2 Ch. 255.260 ; 76 L. T. 718 • 45 W. R. 652! 
—byrne, jr. [ l-lis lordship approved of statement 
of law in Lewis on Perpetuities, p. 173.] 

Boughton v. James, appeared. 

Wain wright v. Miller, followed. 

Gage, In re, Hill v. Gage (1898) 67 L. J. Ch. 
200 ; [189S] 1 Ch. 498 ; 78 L. T. 347 ; 46 W. R. 
569. — KEKEWICH, J. 


Storrs v. Benbow (1833) 2 L. J. Ch. 201 ; 2 
Myl. & K. 46. — V.-C., referred to. 

Gooch r. Gooch (1851) 21 L. J. Ch. 238 ; 14 
Beav. 565, 576.— M.R. ; affirmed, (1853) 22 L. J. 
Ch. 1089 ; 3 De G. M. & G. 306.— L.C. 


Storrs v. Benbow, discussed. 

Gooch v. Gooch, referred to. 

Storrs r. Benbow (1853) 22 L. J. Ch. 823 ; 3 
De G. M. & Gr. 390, 395 ; 17 Jur. S21 ; 1 W. R. 115, 
134. 420. — C RAN WORTH, L.C. 

Gooch Y. Gooch; Storrs v. Benbow; and 
Dodd v. Wake (1837) 8 Sim. 615. — v.-c., 
discussed. 

Cattlin v. Brown (1853) 11 Hare 372, 377 ; 1 
Efj. R. 550 ; 1 W. R. 533.— WIG-RAM, V.-c. 

Gooch y. Gooch, referred to. 

Hampton r. Holman (1877) 46 L. J. Ch. 248 ; 
5 Ch. D. 183, 1S9 (see post, col. 2135) ; Dias r. 
De Livera (1880) 49 L. J. P. C. 26 ; 5 App. Cas. 
123,132; 42 L. T. 267.— p.C. 


Harrington (Countess) v. Harrington (Earl), 

referred to. 

Fotliergill’s Estate, In re, Price-Fothergill r. 
Price (1902) 72 L. J. Ch. 164 ; [1003] 1 Ch. 149, 
156. (See supra, col. 2113.) 

Johnston, In re, and Harrington (Countess) 
v. Harrington (Earl), referred to. 

Finch t\ Chew’s Contract, In re (1903) 72 L. J. 
Ch. 690 ; [1903] 2 Ch. 486, 493: 89 L. T. 162.— 
KBKMWIOH, J. 

Bute (Marquis) v. Harman (1846) 9 Beav. 
320. — M.R., mar (final note corrected. 

Soul hern v. Wollaston (1852) 16 Beav. 166. — 
Ai.tt. And see Boreham v. Bignall (1850) 8 Hare 
131, 133 n. (d.). 

Blagrove v. Hancock (184S) 18 L. J. Oh. 20 ; 
16 Sim. 371 ; 12 Jur. 10S1. — V.-C., applied. 
Greenwood v. Roberts (1851) 21 L. J. Ch. 262 ; 
15 Beav. 92. — ROM ILLY, M.R. 

Blagrove v. Hancock, referred to. 

Abbiss r. Burnov, Finch, In re (1881) 50 
L. J. Ch. 348 ; 17 Oh. D. 211 ; 44 L. T. 267 ; 29 
\V. It. 149.— C.A. 

Boughton v. James (1844) 1 Coll. O. C. 26 ; 
8 Jur. 329. — KNIGHT BRUCE, v.-c. ; varied 
•/tom. Boughton v. Boughton (1848) 1 H. L. 
(las. 406. — COTTENFTAM, L.C., referred to. 
Greenwood r. Roberts (1851) 21 L. j. Ch, 262 ; 
15 Beav. 92 . — romilly, m.r. 

Boughton v. James, applied . 

Roberts, In re, Repington r. Roberts-Gawin 
(1881) 50 L. J. Ch. 265 : 19 Ch. D. 520 ; 44 L.T. 
300. — HALL, V.-C. (see post. col. 2140) ; Smith r. 
Cunningham (1884) 13 L. R. Ir. 4S0, 4S8.— v.-c. 


Cattlin v. Brown, applied. 

Storrs v. Benbow, 2 Myl. & K. 46 (supra), 
distinguished. 

Merlin Blagrave (1858) 25 Beav. 125.— 
ROMILLY, M.R. 

Griffith v.Pownall (1843) 13 Sim. 393. — v.-c., 
approved and explained. 

Cattlin v. Brown, approved. 

Webster r. Boddington (1858) 26 Beav. 128, 
135.— ROMILLY, m.r. And see col. 2127. 

Cattlin v. Brown, approved. 

Wilkinson r. Duncan (1861) 30 L. J. Oh. 938 ; 
30 Beav. 111. — m.r. (post, col. 2127). 

Cattlin v. Brown, Storrs v. Benbow, and 
Griffith v. Pownall, discussed. 

Knapping v. Tomlinson (1864) 34 L. J. Ch. 3. 
— V.-C. (post, col. 2127). 

Cattlin v. Brown and Storrs v. Benbow, 

referred to. 

Moseley’s Trusts, In re (1871) 40 L. J. Ch. 
275 ; L. R. 11 Eq. 499.— V.-C. (post, col. 2127). 

Cattlin v. Brown and Griffith v. Pownall, 

distinguished. 

Bentinck r. Portland (Duke) (1877) 47 L. J. 
Ch. 235 ; 7 Ch. D. 693. — FRY, J. (post, col. 2127). 

Storrs v. Benbow, referred to. 

Dias r. De Livera (1880) 49 L. J. P. C. 26 ; 5 
App. Cas. 123 ; 42 L. T. 267.— P.C. 

Cattlin v. Brown, referred to. 

Pearks r. Moseley (1880) 50 L. J. Ch. 57 ; 5 
App. Cas. 714. — H.L. (E.) ( post, col. 212£). 

Griffith v. Pownall and Cattlin v. Brown, 

approved. 

Russell, In re, Dorrell v. Dorrell 118955 64 
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Ju J. Oh. 891 ; [1S95] 2 Oh. 698 ; 12 R. 499 ; 
73 L. T. 195 ; 44 AV. 11. 100. — C.A. 

Arnold v. Congreve (IS 30) 1 Buss. & M. 209 ; 
Tamlyn 347 ; 8 L. J. (o.S.) Ch. SS {see 31 
R. R.10G). — M.E., discussed. 

Knapping c. Tomlinson (1864). — v.-C. (infra). 

Greenwood v. Roberts (1851) 21 L. J. Ch. 
262 : 15 Beav. 92. — ROMILLY, M.R. 
Discussed, Cattlin v. Brown (1853) 11 Hare 
372. — v.-C. {supra) ; confirmed and applied , 
Webster ■/*. Boddington (1S58) 26 Beav. 128. — 

ROM ILLY, M.R. 

Webster v. Boddington and Greenwood v. 
Roberts, referred to. 

Seaman v. Wood (1856) 22 Beav. 591. — 
M.R., explained . 

Wilkinson r. Duncan (1861) 30 L. J. Ch. 938 ; 
30 Beav. Ill ; 7 Jur. (N.S.) 1182 ; 5 L. T. 161 ; 

9 W. B. 915.— ROMILLl r , M.R. 

Greenwood v. Roberts ; Seaman v. Wood ; 
Webster v. Boddington ; and Wilkinson 
v. Duncan, discussed. 

Knapping c. Tomlinson (1S64) 34 L. J. Ch. 3 : 

10 Jur. (N.S.) (‘>26 ; 10 L. T. 558 ; 12 W. B. 784. 

— KINDERSLEY, V.-C. 

Wilkinson v. Duncan. 

Applied. Von Brockdorff v. Malcolm (18S5) 55 
L. J. Ch. 121 ; 30 Ch. D. 172 ; 53 L. T. 263 ; 33 
W. R. 934. — pbarson, J. ; discussed , Hallman’s 
Trusts, In re [1904] 1 Ir. R. 452, 458. — M.R. 

Webster v. Boddington, distinguished. 
Seaman v. Wood, not followed. 

Moseley’s Trusts, In re (1S7I) 40 L. J. Ch. 275 ; 
L. B. 11 Eq. 499 ; 24 L. T. 260 ; 19 W. R. 431. 
— M ALINS, V.-C. 

Seaman v. Wood, followed. 

Moseley’s Trusts, In re, disapproved. 

Smith v. Smith (1870) L. B. 5 Ch. 342 : IS 
W. B. 742. — L.c.and L.J., applied. 

Hale r. Hale (1876) 3 Ch. D. 643 ; 35 L. T. 
933 ; 24 W. B. 1065 .— jessel, m.r. {see col. 2128). 

Seaman v. Wood, Smith v. Smith and Hale 
v. Hale, followed. 

Knapping v. Tomlinson (supra), distin- 
guished. 

Bentinck r. Portland (Duke) (1877) 7 Ch. D. 
693 ; 47 L. J. Ch. 235 ; 38 L. T. 58 ; 26 W. R. 
278. And see post , col. 2128. 

fry, J. — It will be observed in all those cases 
[ Griffith v. jPownall (supra), Cattlin v. Brown 
{supra) and Knapping v. Tomlinson] the shares 
taken by the persons ascertained within the period 
were incapable of increment by anything that 
might happen to the other shares. That appears 
to me the solid ground of distinction between 
those cases and the present case. In those cases, 
in effect, the share was finally and absolutely 
ascertained ; it was neither capable of diminution 
or of enlargement after the period allowed by law, 
Ho doubt it is quite true that the distinction on 
which I am relying is a fine distinction between 
a gift of separate shares together with an interest 
in other shares which interest might be void for 
violating the rule agaiust perpetuities, on the one 
hand, and, on the other hand, of a share whose 
smallest amount may be ascertained within the 
lawful period, but whose maximum amount can 
only be ascertained beyond that period — never- 
theless it appears to me to be a distinction which 
the cases compel me to draw. — p. 700. 

O.C. 


Knapping v. Tomlinson, approved. 

Bussell, In re. Dorrell r. Dorrell [1895] 2 Ch. 
698, 703.— C.A. (supra, col. 2126). 

Smith v. Smith (supra, col. 2127), discussed . 

Pickcn v. Matthews (1878) 10 Ch. D. 264 ; 4S 
L. J. Ch. 150 ; 39 L. T. 351. 

M ALINS, v.-C. — In that case the gift to the 
class was clearly good, and I cannot see how it 
could be made bad. because, in the event of a 
possible substitution of issue, which did not occur, 
the substituted issue might not take vested 
interests within legal limits. — p. 266. 

Moseley's Trusts, In re (supra, col. 2127), 
approved , hut -not followed. 

Hale v. Hale (col. 2i27) and Smith v. Smith, 
disapproved, and followed . 

Moseley’s Trusts, In re (1879) 11 Ch. D. 555 ; 
41 L. T.~ 9. — C.A. ; affirming JESSEL, M.R. ; 
C.A. affirmed nom. Pearks r. Moseley (post). 

JAMES, L.J. — This case comes before us under 
these circumstances. There was a decision by 
Malins, Y.-C., upon a clause of the will, and a 
subsequent decision [ Hale v. Iiale ] by the M.R., 
upon the same clause, entirely controverting the 
decision of the V.-C. The V.-C.’s decision is 
reported in J. foseleg’s Trusts, In re, and I feel 
bound to say that I entirely go along with the 
reasoning by which he arrived at his conclusion 
in that case. . . . But unfortunately for the 
appellant, unfortunately for my view of what I 
think the rule of law might have been, the very 
same point arose and had to be considered by the 
same V.-C. upon a will reported in a case of 
Smith v. Smith, which, with every possible wish 
to distinguish, I have found myself utterly un- 
able to distinguish in any circumstances whatever 
from the will before us. The V.-C. having so 
expressed his view upon exactly the same 
principle, as is clearly shown in that case of 
Smith v. South, that conclusion, that view, and 
the principle upon which and the reasoning upon 
which he arrived at it were brought before the 
C. A. . . . and the C. A. did determine that 
the view of the V.-C. was not to be sustained, 
and did reverse that decision. The M.R. felt 
that the decision of Smith v. Smith was binding 
upon him, as it was ; and it really is not less 
binding upon us. It is not for us to say that the 
decision is erroneous. — p. 558. 

Bentinck v. Portland (Duke) {supra, col. 
2127), referred to. 

Smith, v. Smith and Hale v. Hale, discussed 
and approved. 

Moseley’s Trusts, In re [L. B. 11 Eq. 499], 

dissented from. 

Pearks c. Moseley (1880) 5 App. Cas. 714 ; 50 
L. J. Ch. 57 ; 43 L. T. 449 ; 29 W. B. 1.— 
H.L. (E.). 

selborne, L.c. — My lords, I find that the M.R. 
in Ifale v. Hale, expressed an opinion upon the 
construction of this very will, with which I 
agree. He says (3 Ch. D., at p. 649): “As I 
read the gift, "it was issue which should attain 
the age of twenty-one years. That was a part of 
the description of the issue, and, therefore, it was 
a mistake to say you could divide the number of 
shares into as many as there are children, who 
are alive and children who died leaving issue. 
There is no gift to the issue as such — only to 
such as attain twenty -one.” And he points out 
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that. Malms, V.-C., in Moseley's Trusts, Jn re, 
which has been so frequently mentioned in the 
argument, made that mistake in the reasons which 
he gave for his decision. Ti does appear to me, 
though there may be some expressions in Malins, 
V.-G.’s judgment, in Moseley's Trusts, In re, which 
may perhaps go farther, that the view which is 
most calculated to reconcile all parts of that 
judgment is, that he thought you could properly 
treat the whole class as necessarily ascertained 
within twenty-one years from the death of the 
testator, and the ulterior condition, that the 
issue should attain twenty-one, as something 
superadded, and not forming part of the descrip- 
tion of the issue. If so, I cannot agree with 
that view of Malins, V.-O. ; 1 am obliged to agree 
with the view of the M.R. (p. 721). . . . It may 
be that if Jee v. Andlry (supra, col. 2121), 
Leahe v. Ilohinmn (supra, col. 2122), and a long 
series of cases which have followed them, had 
never been decided, the Courts might have 
reasonably wished, if they could, to tind some 
means of modifying the application of the rule 
of remoteness, so as to preserve as much as pos- 
sible the intention of testators, and sacrifice only, 
if they could discover it, the real excess. Hut. 
... I apprehend that now no authority less 
than that of the legislature can alter it. — p. 72(5. 

LOUD. PENZANCE examined and approved of 
Smith v. Smith, and continued : It was there said 
[Dunya tt non (Lord) v. Smith (supra, col. 2120)], 
that where a testator has made a general bequest 
embracing a great number of possible objects, 
there is no authority for holding that a Court 
can so mould it as to say that, it is divisible into 
two classes, one embracing the lawful, and the 
other the unlawful objects of his bounty. There- 
fore, your lordships have a decision in your 
own House distinctly adopting the principle of 
Leahe v. llohinson . — p. 729. 

Pearks v. Moseley (supra), referred to. 

Be van’s Trusts, In re (1887) 56 L. .1. Ch. (552 ; 
34 Ch. D. 7H5 ; 56 L. T. 277 ; 35 W. R. 400.— 
KAY, j. See supra, col. 2123. 

Pearks v. Moseley, applied . 

Weumoth’s Estate, in re, Wcmnoth r. Wenniol h 
(1887) 37 Ch. 1). 2(5(5; 57 L. ,). Ch. (MSI : 57 
L. T. 709 ; 3(5 W. E. 409, 
oiriTTY, j. — The general law on this point, is 
stated by Lord Solborne in Pearks v. Moseley : 
“ You do not import, the law of remoteness iiito 
the construction of the instrument, by which 
you investigate the expressed intention of the 
testator. You take his words and endeavour to 
arrive at their meaning, exactly in the same 
manner as if there had been no such law, and as 
if the whole intention expressed by the words 
could lawfully take ofibot.” — p, '270* 

Pearks v. Moseley, rule, in, applied. 

Mervin, In re, Mew in r. Crossman (1891)00 
L. J. Oh. (571 ; [1891 ] 3 Ch. 197 ; 05 L. T. 180 ; 
39 W. K. 097. — STIRLING, J. 

Pearks v. Moseley, referred to. 

Harvey, In re, Harvey r. Gillow (1893) (52 
L. J. Ch. 328 ; [1893] 1 '< fii. 507 ; 3 II. 247 ; (58 
L. T. 5(52 ; 41 \\\ 11. 293.— CHI TTY, J. ; Lloyd 
Greamo r. Att-Uen. (1893) 10 Times L, 11. 07.— 
STIRLING, J. 

Pearks v. Moseley, rule in. applied. 

Bowen, Iu re, Lloyd Phillips r. Davis (1893) 


(52 L. .J. Ch. 681 ; [1893] 2 Ch. 491 ; 3 R. 529 
01 L. T. 789 ; 41 \Y\ 11. 535 . — Stirling, j. 

Pearks v. Moseley, referred to. 

Hanford, In its, Hanford r. Sanford (1901) 7Q 
L. J. Ch. 591 ; [1901] 1 Ch. 939; 84 L. T. 450. 
— JOYCE, J. ; Kingsbury r. Waller (1901) 7(1 
L. J. (Ti. 54(5 ; [1901 J A. C. 187; 81 L. T. 097 
— ill. (e.); Hallman's Trusts, In re [19041 1 
Jr. 11. 452, 459.— M.R. J 

Porter v. Fox (J834) <5 Sim. 485 ; 38 R. £ 
15(5.— shad WELL, \\-G., observed on. 
James Wvnford (Lord) (LS52) 22 L. J. Oh 
450 ; 1 Sm. & G. 40 ; 17 Jur. 17:1 W. R. 
STUART, V.-C. 

Porter v. Fox, distinynished. 

Wilson v. Wilson (1858) 28 L. J. Ch. 95- 4 
Jur. (N.s.) 10715 ; 7 W. R. 2(5. 

WOOD, v.-c.— In Porter v. Fo.r ami that, class 
of cases the difiieulfv arose from the gift being 
to a class of persons some of whom could take 
and some could not, and the share, of each could 
not be ascertained. But each child here, forms a 
separate class, and the share of each is separate 
from the shares of the rest.. — p. 9(5. 

Porter v. Fox, referred to. 

Feat herst, one's Trusts, In re (J 882) 52 L. J. Ch. 
75 ; 22 (111. D. 1 1 1, 1 18 : 47 L. T. 538 ; 31 W. 11. 
89.— KAY, J. 

Wilson v. Wilson (supra), discussed. 
Knapping r. Tomlinson (18(54) 34 L. J. Ch. 8 ; 
10 Jur. (N.S.) (52(5 : 10 I,. T. 558 ; 12 W. R. 784. 
—KINDERS LEY, V.-C. 

Wilson v. Wilson, referred to. 

Moselev\s Trusts, In re (1871) 40 L. J. Ch. 
275: L.R. II Kq. 499, 505 ; 21 L. T. 2(50 ; 19 
W. R. 431.— .MALINS. V.-O. 

Wilson v. Wilson, hi lowed. 

Herbert r. Webster (1880) 49 L. Ch. (520 ; 
15 Ch. D. (.510.- HALL, V.-O. (post, col. 2184). 

Wilson v. Wilson, a pn roved. 

Russell, In re. Don-ell r/Dorrcll (1895) 64 L.,T. 
Ch. 891 ; | 1 895] 2 < ’ll. (598. — O.A. (supra, col. 2120). 

Kevern v. Williams (1832) 5 Sim. 171.— 
V.-C., approved. 

Berkeley r. Swinburne (1848) 17 L, J. Oh. 
41(5; 1(5 Sim. 275; 12 Jur. 571,— SHA DWELL, 
V.-C. 

Kevern v. Williams, referred to. 

Emmet's Estate, In re. Emmet v. Emmet 
(1879 LS80) 49 Ii. .1. Ch. 21. 295; 13 Ch. 1). 
484, 489 : 12 ii. T. 4 ; 28 W. It. 301, 401.— HALL, 
V.-c. (affirmed, c.A.) ; Coppard’s Estate, In re, 
llowlctt ». Ho< Lon (post) ; Mervin, In re., Mervin 
v. Grossman (1891) 60 L. J. i'll. 671 : [1891] 3 
Ch. 197 (post, col. 2131). 

Elliott v. Elliott (1841) 1.0 L. J. Ch. 3C3; 
12 Sim. 27(5. •■•V.-O., diseussed. 
Mainwaring r. Beevor (1849) 19 L. J. Ch. 
396 ; 8 Hare 44 ; 14 Jur. 58.— \V1URAM # V.-C. 

Elliott v. Elliott, followed. 

Coppurd's Estate. In re, Hewlett i\ Hodson 
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(1887) 85 Oh. D. 350 ; 56 L. J. Oh. 506 ; 56 
L. T. 359 ; 35 W. R. 473. 

Stirling, J. — That case [. BUiott v. j 'Elliott] 
was decided in 1841 after argument, and though 
I have found no case since that time in which it 
has been followed, yet, upon the other hand, I 
have found none which can be said to be directly 
in conflict with it. or in which it has been dis- 
sented from, or even doubted. I also, upon 
examination of the cases, think that that case 
is not entirely isolated, for I find that Ecrern 
v. Williams {supra) (which was approved of in 
Berkeley v. Swinburne ( supra') ), though it does 
not go the whole length of Elliott v. Elliott, tends 
in the same direction; therefore I think that, 
under the circumstances, if Elliott v. Elliott- is 
to be set aside it is for the 0. A. to do so, and not 
for me. — p. 354. 

Elliott v. Elliott and Coppard’s Estate, In 

re, explained and not applied. 

Wenmoth’s Estate, In re, Wenmoth r. Wen- 
moth (1887) 57 L. J. Oh. 649; 37 Ch. D. 266 ; 
57 L. T. 709 ; 36 W. R. 409. — CHITTY, J. 

Elliott v. Elliott and Coppard’s Estate, In 

re, discussed and distinguished. 

Mervin, In re, Mervin r. Grossman (1891) 60 
L. J. Ch. 671 ; [1891] 3 Oh. 197; 65 L. T. 186; 
39 W. R. 697. — STIRLING , J. 

Coppard’s Estate, In re, referred to. 

Elliott v. Elliott, commented on and nut 
applied. 

Pilkington, In re, Pilkington i\ Pilkington 
(1892) 29 L. R. Ir. 370.— PORTER, M.R. 

Wenmoth’ s Estate, In re, Wenmoth v. 
Wenmoth {supra), distinguished. 

Powell, In re, Crosland v. Holliday (1897) 67 
L. J. Ch. 148 ; [1898] 1 Oh. 227 ; 77 L. T. 649 ; 
46 W. R. 231. 

KEKEWICH, J. — In Wenmoth' s Estate , In re, 
I understand Chitty, J. — although, no doubt, he 
treated the two rules, as to some extent they 
must be treated, as both being instances of fixing 
the period of distribution — was only dealing with 
the second rule — that is to say, the rule which 
fixes the period of distribution at the time when 
the first child becomes entitled -to receive his 
share. It is that rule to which he refers, and 
it is that rule which he declines to extend to 
a case where only income is given. He does not 
deal with the other rule ; and I take leave to 
doubt whether it occurred to him to consider 
at all, in that case, whether it would be right 
to alter the rule in any way as regards children 
taking at the death of the testator without any 
words with regard to attaining majority or any- 
thing of the kind, because they only took income, 
or for any other reason, I do not read bis judg- 
ment as being at all directed to such a case as 
the one before me ; and it seems to me that this 
case must depend upon the ordinary application 
of the ordinary rule, and that the children living 
at the testator’s death, and no others, can take. 
— p. 150. 

Bales v. Conn (1830) 4 Sim. 65.— v.-c. ; 
affirmed , (1831). — L.C., approved. 

Case v. Drosier (1837) 6 L. J. Ch. 353 ; 2 
Keen 764 ; 1 Jur. 352. — M.R. ; a firmed, 
(1899) 5 Myl. &; Cr. 246 ; 3 Jur. 1164.— 
L.C., followed. 

Sykes r. Sykes (1871) 41 L. J. Ch. 25 ; L. R. 
13 Eq. 56 ; 25 L. T. 560 ; 20 W. R. 90. 


WICKENS, v.-C. — It seems to me, on considera- 
tion, that this case ' is undistinguishable in prin- 
ciple from that of Case v. Drosier. That case is 
one of the highest authority from the care with 
which it was argued, and the judges by whom it 
was decided. Now, it may be observed, that the 
construction assumed by both judges as the true 
construction of the limitation there, and by virtue 
of which it becomes applicable here, has been 
since established as the correct one by a decision 
of the H. L. in Baker v. Tucker [(1850) 3 H. L. 0. 
106 ; 14 Jur. 771. — H.L. (ir.)].- — p. 29. 

Browne v. Stoughton (1846) 14 Sim. 369 ; 
S.C. mm. Browne v. Houghton, 15 L. J. Ch. 
391 : 10 Jur. 747. — V.-C., referred to. 

Turvin {or Turwin) r. Newcome (1856) 3 K. & J. 
16 ; 3 Jur. (n.s.) 203 ; 5 W. R. 35— WOOD. v.-c. 

Case v. Drosier and Sykes v. Sykes (supra), 
discussed and' applied. 

Browne v. Stoughton, applied. 

Cochrane v. Cochraue (1883) 11 L. R. Ir. 
361, 367.— CRATTERTON, V.-C. 

Cochrane v. Cochrane and Browne v. 
Stoughton, referred' to. 

Smith r. Cunningham (1S84) 13 L. R. Ir. 480, 
4S8.— V.-C. 

Sykes v. Sykes, followed. 

Cochrane v. Cochrane, Case v. Drosier and 
Browne v. Stoughton, principle not 
applied. 

Longfield v. Bantry (1885) 15 L. R. Ir. 101. — 
CHATTERTON, V.-C. 

Cochrane v. Cochrane, explained. 

Trevelyan v. Trevelyan (18.86) 53 L. T. 853. — 
BACON, V.-C. 

Avern v. Lloyd (1868) 37 L. J. Ch, 489 ; 
L. R. 5 Eq. 383 ; IS L. T. 2S2 ; 16 W. R. 
669. — STUART, v.-c. ; and Ashley v. 
Ashley (1833) 3 L. J. Ch. 61 ; 6 Sim. 
358. — shadwell, V.-C., commented on. 

Stuart r. Cockerell (1869) 38 L. J. Ch. 473 ; 
L. R. 7 Eq. 363 ; a firmed, (1870) i39 L. J. Ch. 
729 ; L. R. 5 Ch. 7i3 ; 23 L. T. 442 ; IS W. R. 
1057.— JAMES, L.J. 

malins, v.-c. — But . . . Avern v. Lloyd is 
apparently applicable. . . . The marginal note 
is this : “ Bequest of personal estate to unborn 
issue as tenants for life” — that is, to all the 
children of A., who, as yet, had no children, 
u as tenants for life ” — to that there could be no 
objection, — “ and to the executors, administrators 
and assigns of the survivor of the unborn issue.” 
The V.-C. held that that gave an absolute 
interest to the survivor. Now, that may be 
reconciled by regarding the words “ executors, 
administrators and assigns ” following a gift of 
life estate as words of limitation. If the V.-C. 
construed it thus, that it was a gift to all the 
children for life with a limitation to one of them 
absolutely, it may possibly be reconciled. But 
if the V.-C. intended to decide that the vesting 
of any gift whatever can be postponed till after 
the expiration of lives not yet in being, then, 
with every respect for the V.-C., I must differ 
from his opinion, because nothing can be more 
clearly settled (it was finally settled by Cadell 
v. Palmer (supra, col. 2108) ), that you may post- 
pone the vesting of the estate^ either to a person 
in existence upon an event which may never 
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happen or to a class of persons not yet. in exist- 
ence. but who may come into existence at any 
time within the # life or lives in being and the 
period of twenty-one years in gross afterwards. 
But every gift which must not-, necessarily be 
ascertained within that period is void.— p. 476. 

Avern. v. Lloyd (s-vpnt), referred to. 

Harvey, Tn re, Peek r. Savory (1888) 39 Ch. D. 
289, 294 ; 60 L. T. 79. — KOitTH. J. : reversed on 
construction of will, C.A. [see post). 

Avern v. Lloyd, overruled. 

Hargreaves, In re, Midglev ■?*. Tatlev (1890) 
59 L. J. Ch. 384 ; 48 Ch. H. 401 ; 62 LT. 478 ; 
38 W. R. 470.— C.A. 

COTTOK, L.J. — A vern v. Lloyd is very like the 
present case, and Stuart. V.-C. there said there 
was no question as to the validity of the limita- 
tion of the life estates in remainder to the 
unborn issue male and female of the testator’s 
brothers John and Francis. The unborn issue 
clearly took life estates share and share alike ; 
and as to the limitation to the executors, 
administrators, and assigns of the survivor of 
his brothers or their issue, male and female, 
who should happen to be such survivor, he 
said that considering that that limitation must 
take effect in the lifetime of the unborn issue 
to whom a good estate for life was given so as 
to give him an absolute estate in possession when 
be became survivor, it was not easy to see on 
what ground it could be considered too remote. 

. . . But that decision is not consistent with the 
decision in L. f 8. Tf. By. v. Go mm, [supra, col. 
2109), and, in niy opinion, it is not consistent 
with the law, and therefore the decision is 
wrong. — p. 385. 

[In the judgments of the C. A., as reported in 
the Law Ileports and the Law Times no reference 
is made to L. 8. W. By. v. Go mm.'] 

Stuart v. Cockerell (supra, col. 2132), re- 
ferred to. 

Cnnynghame’s Settlement, In re (post, 
col. 2134) ; Evans r. Walker' (1876) 3 Ch. I). 
211; 25 W. R. 7.— MALIKS, v.-c. 

Stuart r. Cockerell, applied. 

Brown and Sibly’s Contract, In re (1876) 3 
Ch. D. 156 ; 35 L. T. 305 ; 24 W. 11. 782.— 
MALIKS, V.-C. 

Stuart v. Cockerell, distinguished. 

Watson v. Young (1885) 28 Ch. D. 436 ; 54 
L. J. Ch. 502 ; 33 W. 11. 637. 

PEABSOK, J. — In Stuart v. Cockerell the gift 
over never had -a chance of being good, even if 
it had been “ in case there shall be no child,” 
because there were children. — p. 441. 

Stuart v. Cockerell, referred to. 

Harvey, In re, Peek v. Savory (188S) 89 
Ch. D. 289 ; 60 L. T. 79.— C.A. : Wainwright r. 
Miller (1897) 66 L. J. Ch. 616 ; [1897] 2 Oh. 255, 
259; 76 L. T. 718 ; 45 W. 11. 652.— BYRKE, J. 

Thornton v. Bright (1836) 6 L. J. Ch. 121 ; 

2 Myl. & Cr. 230. — L.C., applied. 

Fry Capper (1853) Kay 163 ; 2 W. R. 136. 
— WOOD, V.-C. 

Thornton v. Bright. 

Discussed, Ramsdenr. Smith (1854) 23 L.J. Ch. 
757 ; 2 Drew. 298.— KIKDERSLEY, V.-C. ; applied. 
Mainwaring’s Settlement, In re (1866) L. R. 2 
Eq. 487, 496 ; 14 W. R. 887. — wood, V.-C. : com- 
mented on, Cunynghame’s Settlement, In re 


(post) : Ridley, Tn re (1879) 11 Ch. D. 645, 650 
( jiesf) : approved, Cooper r. Laroche (1881) 17 
Ch. 1). 368 ( post ). 

Fry v. Capper (1853) Kay 163 ; 2 W. R. 
136. — Wood, V.-C., approved . 

Teague's Settlement, In re (1870) L. R. 10 
Eq. 564 ; 22 L. T. 742. — JAMES, V.-C. 

Fry v. Capper, commented on. 

Ridley, In re (1879) 11 Ch. D. 645, 650 [post). 

Fry v. Capper, followed. 

Shute -r. Hogg (1SS8) 58 L. T. 546. — KAY, J. : 
Whitby r. Mitchell (1889) 59 L. J. Ch. S ; 42 
Ch. D. 494. 502 ; 61 L. T. 353 ; 38 W. R. 5.— 
KAY, J.; affirmed, C.A. [see post, col. 2137). 

Teague’s Settlement, In re [supra). 

Followed, Ounvnghame's Settlement, In re 
(1871) 40 L. J. Ch. 247 : L. R. 11 Eq. 324 ; 24 
L. T. 124 ; 19 W. R. 381.— MALIKS. V.-C. : com- 
mented on, Ridley, In re (1879) 11 Oh. D. 645, 
650 (post). 

Cunynghame’s Settlement, In re. 

Commented on, Ridley, In re (1879) 11 Ch. D. 
645. 651 (post) : adhered to. Cooper r. Laroche 
(1881) 17 Ch. D. 368, 372;' 43 L. T. 794; 29 
W. It. 438.— MALIKS, V.-C. 

Cooper v. Laroche, disregarded. 

Dawson, Tn re, Johnson r. Hill (1S8S) 57 
L. J. Ch. 1061 ; 39 Ch. D. 155 ; 59 L. T. 725 ; 37 
W. R. 51. — CHITTY, J. 

Armitage v. Coates (1865) 35 Beav. 1. — 
DOM ILLY, M.D.. followed. 

Michael’s Trusts, In Ye (1S77) 46 L. J. Ch. 651. 

—HALL, V.-C. 

Michael’s Trusts, In re, commented on. 

Armitage v. Coates, referred to. 

Ridley, In re. Buckton v. Hay (1879) 48 
L. J. Ch. 563 ; 11 Ch. D. 645, 652 ; 27 W. R. 527. 

— JESSEL, M.R. 

Michael’s Trusts, In re, disapproved. 

Ridley, In re, Buckton v. Hay, not followed. 

Herbert v. Webster (1880) 15 Ch. D. 610 ; 49 
L. J. Ch. 620. And see pod , col. 2135. 

hall, v.-c. — The authorities differ upon the 
questions raised in this case. The decision of 
Wood, V.-C. [in Wilson v. Wilson [supra, col. 2130)] 
I consider to be an authority in favour of the 
restraint on anticipation, certainly as to those 
persons who were In esse at the date of the settle- 
ment or death of the testator. . . . J consider 
the decision ought to be followed, unless there 
be authorities subsequently to it which I must 
follow. The authorities which are subsequent 
are Michael's Trusts, In re, before me, and 
j Buckton v. May, before the M.R. The case 
before me is very shortly reported. The point 
that some of the children were actually born 
before the testator died does not appear to have 
been drawn to the attention of the Court, and it 
is only by referring to the dates that I can 
collect how the facts stood, and then only by 
looking at the dates 3 of the marriages and the 
date of the death of the testator. He died in 
1854, and the child who applied to the Court 
was married in J 853. therefore before the death 
of the testator. She was living at the testator’s 
death, and at the time when his will came into 
operation. It seems to me that the decision in 
that ease is unsatisfactory. In BuoHon v. May 
the M.R. appears to have thought that such trusts 
ought to be considered as outside the rules against 
remoteness, and not affected by them. — p. 612. 
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Ridley, In re, referred to. 

Kirk r. Murphy (1892) III) L. if. Ir. 508. — 
MADDEN, J. 

Herbert v. Webster {supra'), followed. 
Michael’s Trusts, In re (supra, col. 2134), and 
Ridley, In re, not followed. 

Fernelev’s Trusts, In re (1902) 71 L. J. Ch. 
4-22 ; [1902] 1 Ch. 543 ; SO L. T. 413 : 50 W. 11. 
346. 

SWINFEN EADY, J. — In Herbert v. Webster, 
Hall, Y.-C. had the decision of the AI.R. in 
JRidley, In re, before him, and nevertheless felt 
himself at liberty to follow what appears to me 
to bo ihe sounder rule. 1 shall follow the deci- 
sion of Hall, V.-C.,and declare that the restraint 
on anticipation is good and the mortgage void.— 

p. 423. 

Vanderplank v. King (1S43) 12 L. J. 
Ch. 497 ; 3 Hare 1 ; 7 Jur. 548.— Y.-C., 
adhered to. 

Hayes v. Hayes (1S2S) 4 Russ. 811 ; 6 L. J. 
(o.S.) Oh. 141. — M.K., rot followed. 
Williams Teale (1847) G Hare 239. — 

WIG RAM, Y.-C. 

Vanderplank v. King, commented on and 

distinguished. 

Mony penny r. Dering (L847) 17 L. T. Ex. SI : 
16 M. & W. 418 .— ex. 

Hayes v. Hayes, disapproved. 

Hampton v. Holman (1887) 46 L. J. Ch. 248 ; 

5 Ch. D. 183. See post. 

Vanderplank v. King, not applied. 

Gooch r. Gooch (1851) 21 L. J. Ch. 238; 14 
Beav. 565. — M.K. ; affirmed, (1853) 3 JDc G. M. 

6 G. 366 ; 22 L. J. Ch. 1089. — c RAN worth, L.C. 

Vanderplank v. King, appeared and applied. 
Peyton c. Lambert (1858) 8 Ir. C. L. H. 485. — 

q. b. 

Vanderplank v. King, distinguished. 
Rabbetli r. Squire (1855) 24 L. J. Ch. 203 ; 19 
Beav. 77. — romilly, m.r. : affirmed, (1859) 28 
L. J. Ch. 565 : 4 De G-. <fc J. 406 ; 1 Jur. (x.s.) 
21S ; 7 W. II. '657.— CHELMSFORD, L.C. 

Vanderplank v. King, referred to. 

Parfitt r. Hember (1 867) L. It. 4 Eq. 443, 447. — 
romilly, M.R. (see col. 2118) ; Hudson, In re. 
.Hudson r. Hudson (1882) 51 L. J. Ch. 455; 20 
Ch. D. 406 ; 46 L. T. 93 ; 30 W. R. 4S7.— KAY, ,T. 

Vanderplank v. King, approved. 

Dawson. Jn re, Johnston r. Hill (1888) 57 
L. J. Ch. 1061 ; 39 Ch. D. 155, 159 (post, 
col. 2136). 

Williams v. Teale (1847) 6 Hare 239. — v.-o.. 
followed. 

Southern v. Wollaston (1852) 22 L. J. C3i. 
664 ; 16 Beav. 276 ; 1 W. R. 86.— ROMILLY, M.R. 

Williams v. Teale, referred to. 

Piclcen v. Matthews (1878) 48 L. J. Ch. 150 ; 
10 Ch. D. 264 ; 39 L. T. 531. — M ALINS, v.-C. 

Williams v. Teale and Gooding v. Read 
(1853) 4 De G. M. & G. 510.— L.JTJ. ; 
affirming 21 Beav. 478.— M .R., followed. 
Hampton r. Holman (1887) 5 Ch. D. 183; 
46 L. J. Ch. 24S : 36 L. T. 287 ; 25 W. LI. 459. 

jessel. M.R. — I must again express an opinion 
similar to that J have already expressed, and say 


that there [ FTages v. Jimp's {supra, Cul. 2135)], the 
judge made a slip, as all judges do at times. . . . 
It was there held that you cannot limit to an 
unborn child for life, unless the remainder, after 
his death, vests in interest at the same time. It 
never was law that the remainder must vest in 
interest at the same time. Yon might always 
give a life interest, to an unborn person being 
a child of a person in being, and it did not 
matter what the gift over was a fter the death of 
such unborn child ; it did not affect his interest. 
There must be some mistake in that decision ; 
at all events it has never been followed. As 
I read the authorities, it has not only not 
been followed but the contrary construction 
has prevailed. Indeed the contrary has been 
assumed, sometimes without contest, in some 
reported cases, and, in order to show that that 
is so, I may refer to Gooch v. Gooch (col. 2126). 
There a gift to children for their lives was 
assumed co include unborn children, and the 
bill only asked that the substitutionary gift over 
to their children might be declared void for 
remoteness. In Williams v. Teale the decision 
was exactly the reverse of that in Hayes v. 
Hayes, and it is only necessary for me to read 
the' following portion of Sir J. Wi grain’s judg- 
ment : Upon another point I have also as 

strong an opinion as is consistent with the 
respect which is due to the decision of a very 
eminent judge, with which it may possibly be 
thought to conflict. I think that, under this 
will, notwithstanding the decision in Hayes v. 
Hayes , the limitation of the testator’s property 
to the unborn children of the testator’s children 
is not void for remoteness only because it is a 
gift to persons who might be unborn at the 
death of the testator.” It is plain to my mind 
that Sir J. Wigram’s decision is in direct con- 
flict with Sir J. Leach’s. The next case — 
which was a case before the 0. A. — is Gooding 
v. Head. . . . Hayes v. Hayes does not appear 
to have been cited in that case ; it is only 
mentioned in the reporter’s note. Now 1 take 
it that both the cases to which I have referred 
are not to be reconciled with Hayes v. Hayes ; 
at all events they differ from it so far as to leave 
me at liberty now to say that Hayes v. Hayes is 
not sound law ; indeed, it appeal's that Sir J. 
Leach himself was dissatisfied with his decision. 

— p. 188. 

Williams v. Teale and Southern v. Wol- 
laston (supra, col. 2135), approved. 

Dawson. In re, Johnston r. Hill (1S8S) 57 L. J. 
Oh. 1061 ; 39 Ch. D. 155, 159 ; 59 L. T. 725; 37 
W. R. 51.— 0 HITT Y, J. 

Gooding v. Read (supra) and Watson, In re, 
Cox v. Watson, W. N. (1892) 192.— 
CHITTY, J., approved. 

Wise. In re, Jackson •?*. Parrott. (1896) 65 L. J. 
Oh. 281 ; [1897] 1 Ch. 281 ; 73 L. T. 743 ; 44 
W. R. 310. — NORTH, J. 

Picken v. Matthews (1878) 4S L. J. Ch. 150 ; 
10 Oh. D. 264 ; 39 L. T. 53 1 . — MALI NS, V.-C.. 
approved. And. see post, col. 2137. 

Moseley’s Trusts, In re (1879) 11 Ch. D. 555, 
559 ; 41 L. T. 9. — C.A. See supra , col. 2128. 

Picken v. Matthews (supra), distin t/nished. 

Whitten, In re. King ?*. Whitten (1890) 02 L. T. 
391.— NORTH, J. 
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Picken v. Matthews ( supra , ), referred to. 
Mervin, In re. Mervin r. Grossman (1801) <>0 : 
L. J. Oh. '671 ; [1891] 8 Oh. 197 ; 65 L. T. 186 ; 
39 W. R. 697. — stIrlinc, j. 

Monypenny v. Dering (1S47) 17 L. J. Ex. 
81 ; 16 M. & W. 418. — EX., discussed. 
Monvpenny r. Bering (1850) 20 L. J. Ch. 
153 : 7 Hare 568 : 14 JuV. 1083 : 15 Jur. 1050.— 
v.-c. ; affirmed on different grounds, L.C. (post). 

Monypenny y. Bering, referred to. 

Parfitt r. Hember (1867) L. R. 4 Eq. 443, 447. — 
bomilly, M.R. (.w col. 2118); Juttendroniohan 
Tagore r. Ganendromohun Tagore (1872) L. R. 
Ind. App. Suppl., p. 77. — p.c. ; Richardson, In re. 
Parry r. Holmes (1903) 73 L. J. Ch. 153 : fT904] 

1 Ch. 332, 340; 91 L. T. 169. — BUCKLEY, J. 

Hay v. Coventry (Earl) (1789) 3 Term Rep. 
83 ; 1 R. R. 652. — K.B. 

Distinguished, Doe v. Martin (1790) 4 Term 
Rep. 39 ; 2 R. R. 324. — K.B. ; approved, Whitby 
v. Mitchell (1890) 44 Ch. D. 85, 90 (pout). 

Beard v. Westeott (1822) T. & R. 25. — L.C. : 
S.C.at law (1813) 5 B.& Aid. 801 ; (1822); 
K.B. ; 5 Taunt. 393. — C.P.. referred to. 
Boughton r. James (1844) 1 Coil. 26 ; S Jur. 
329. — KINDERSLEY, V.-C. See supra, col. 2125. 

Beard v. Westeott. discussed and- explained. 
Monypenny r. Bering (1852) 22 L. J. Oh. 31 B ; 

2 Be G. M. & G. 145 ; 17 Jur. 467.— L.C. 

Beard v. Westeott, referred- to. 

Abbott, In re, Peacock v. Frigout (post). 

Monypenny v. Dering, principle applied. 
Hodgson r. Halford (1879) 48 L. J. Ch. 548 ; 
11 Oh. D. 959, 965 ; 27 W. R, 545.— HALL, V.-C. 

Monypenny v. Dering, distinguished. 
Roberts, In re, Repin gt on r. Roberts-Gawen 
(1881) 19 Ch. D. 520, '526 (jww^col. 2138). 

Monypenny v.Dering. discussed and. approved. 
Whitby v. Mitchell (1890) 59 L. J. Ch. 485 ; 
44 Ch. B. 85, 90 ; 62 L. T. 771 ; 38 W. R. 337.— 
C.A. [See the judgments approving the state- 
ment in the text-books (Williams on Real 
Property, 16th ed., p. 314’; Fearneon Contingent. 
Remainders, by Butler, 10th ed., vol. ii., p. 565, n.; 
Burton’s Compendium, 7th ed., p. 255) that 
the old rule that there cannot, as regards real 
estate, be a possibility upon a possibility, is still 
in existence.] 

Monypenny v, Bering, referred to. 

Abbott, In re, Peacock v. Frigout (1892) 62 
L. J. Ch. 46 ; [1893] 1 Ch. 54 ; 3 R. 72 ; 67 L. T. 
794 ; 41 W. R. 154. — STIRLING, J. ; Richardson, 
In re [1904] 1 Ch. 332, 346 (supra). 

Doe d. Evers v. Challis (or Evers v. Challis) 
(1859) 29 L. J. Q. B. 121 ; 7 H. L. Cas. 
531 ; 5 Jur. (N.8.) 825 ; 7 W. R. 622.— 
H.L. (e.) ; reversing S. C. mm. Challis y. 
Doe cl. Evers (1852) 21 L. J. Q. B. 227 ; 
38 Q.B. 231. — EX. ch. ; which had reversed 
20 L. J. Q. B. 113 ; IS Q. B. 224.— Q.B., 
dismissed. 

. Brookman r. Smith (1871) 40 L. J. Ex. 161 ; 
L. R. 6 Ex. 291, 299; 24 L. T. 625 ; 19 W. R. 
1029.— EX. : affirmed , , (1872) 41 L. J. Ex. 114 ; 
L. R. 7 Ex.' 271 : 26 L. T. 974 ; 20 W. R. 906.— 
EX. CH. 


Doe d. Evers t. Challis, principle applied. 

Hodgson r. Halford (1879) 48 I,. J. Ch. 548 ; 
11 Oh. B. 959, 965 ; 27 W. R. 545. — HALL, V.-c. 

Doe d. Evers v. Challis, distinguished . 

Roberts, In re, Repington r. Roberts- Gawen 
(1881) 19 Ch. B. '520 ; 50 L. J. Ch. 265 ; 44 L. T. 
300. — V.-C. ; varied (post, col. 2140). 

HALL, v.-c. — The case is not like Monypenny 
v. Dering (supra, col. 2137), in which there was 
an alternative gift expressed to take effect in case 
there should be a failure of persons to take, or in 
case no person should come into existence who 
could take. There are no words here which will 
include that, nor any words which as a matter of 
construction can be said to express that, as there 
were in Doe v. Challis. — p. 526. 

Evers v. Challis, explained and followed. 

Watson r. Young (1885) 28 Ch. D. 436 ; 54 
L. J. Ch. 502 ; 33 W. R. 637. 

pearson. j. — It was urged that the decision in 
Brers v. Challis depended on the fact that it 
related to a contingent remainder. I cannot see 
that it: did. Fol* the purpose of considering 
whether the clause contained terms which were 
divisible, it was wholly immaterial whether there 
was a contingent remainder or not. And, what- 
ever may have been the rule in former days, still 
less can it be of importance now, when the legis- 
lature has, by the Act of 40 & 41 Viet. c. 33, 
carefully provided against the failure of a con- 
tingent remainder by the failure of a prior par- 
ticular estate, by enacting that whenever that is 
likely to happen the contingent remainder is to 
be treated as an executory devise. — p. 444. 

Evers v. Challis and Watson v. Young, 

applied. 

Harvey, In re, Peekr. Savory (18S8) 39 Cb. D. 
289, 294 ; 60 L. T. 79. — NORTH, J. ; reversed on 
construction of will, C.A. 

Watson v. Young, referred to. 

Evers v. Challis and Harvey, In re, Peek v. 
Savory, discussed and not applied. 

Bence, In re, Smith v. Bence (1891) 64 L. T. 
282 . — kekewich, J. ; affirmed (post). 

Evers v. Challis, discussed. 

Watson v. Young, commented, on. 

Miles v. Harford (1879) 12 Ch. B. 691 ; 41 
L. T. 378.— JESSEL, M.R., referred to. 

Bence, In re, Smith v. Bence (1891) 60 L. J. 
Ch. 636 ; [1891] 3 Ch. 242 ; 65 L. T. 530.— C.A. 

Watson v. Young, discussed and explained. 

Knapp’s Settlement, In re, Knapp v. Vassall 
(1894) 64 L. J. Ch. 112 ; [1895] 1 Ch. 91, 97 ; 
13 R. 147 ; 71 L. T. 625 ; 43 W. R. 279.— 
NORTH, J. 

Watson v. Young, followed. 

Stephens, In re, Kilby v. Betts (1908) 73 
L. J. Ch. 8 ; [1904] 1 Ch. 322, 829 ; 52 W. R. 
89.— BUCKLEY, J. 

Evers v. Challis, discussed and not applied. 

Harvey, In re, Peek v. Savory and Bence, 
In re, Smith v. Bence, applied. r 

Hancock, In re, Watson v. Watson (1900) 70 
L. J. Ch. 114 ; [1901] 1 Ch. 482 ; 84 L. T. 163. 
— BYRNE, J. ; affirmed , C.A. 



2189 


PERPETUITY. 


2140 


Evers v. Challis, distinguished. 

Hancock r. Watson (190i) 71 L. J. Ch. 149 : 
[1902] A. 0. 11, 20 ; 85 L. T. 729 ; 50 W. It. 321. 
— II. L. (E.) : affirming S. C. noni. Hancock, In 
re, Watson r. Watson (supra). 

loro datey. — But the same argument which 
has been pressed upon this House was addressed 
to the Court of C. P. more than a hundred 
years ago and overruled. In Proctor v. Bath 
\ and Wells ((Bishop') (supra, col. 2116), decided 
in the year 1794, an advowson was devised 
to the first or other son of Thomas Proctor 
that should be bred a clergyman and be 
in holy orders, but in case Proctor should 
have no such son, to one Moore in fee. There 
being no particular estate to support the devise 
as a contingent remainder, it could take effect 
only as an executory devise. Proctor died with- 
out having had a son, and Moore thereupon 
claimed to present. It was argued that the 
limitations in the will were alternate : if Proctor 
should have a son in holy orders Moore was 
excluded, and if he had no son he could take. 
It was replied that in truth there was but one 
contingency on which the devise to Moore was 
limited, and the case was distinguished from a 
case of Longhead v. Phelps (supra, col. 2117) 
where two contingencies were expressed in the 
disjunctive, the first of which was good. The 
Court of C. P. was very clearly of opinion that 
the first devise to the son of Thomas Proctor 
was void from the uncertainty when such a son, 
if he had any, might take orders, and that 
the devise over to Moore, as it depended on the 
same event, was also void, for the words of the 
will would not admit of the contingency being 
divided. . . . The appellants, however, rely on 
another case in this House — of Brers v. Challis. 
On a superficial view of this case it appears to 
lend some support to their argument, but on a 
careful examination it will be found to have 
been decided on a totally different point, which 
has no application to the present case. The will 
in Evers v. Challis contained a very complicated 
series of devises of a freehold estate. It is suffi- 
cient for the present purpose to say that there 
was a devise to the testator’s daughter Ann for 
life, with remainder to her children, if sons 
living to attain twenty-three, and if daughters 
living to attain twenty-one, with a gift over 
under which the appellant claimed, Ann having 
died childless. As an executory devise, the gift 
over was admittedly too remote, but it was 
argued that it took effect immediately on 
Ann's death as a contingent remainder. It is 
a familiar principle of English real property 
law that if a devise can take effect as a remainder 
it shall do so, and it was accordingly held in this 
House that the gift over, in the event which had 
happened, operated, and took effect as a contin- 
gent remainder, and the question of remoteness 
therefore did not affect it. That this was the 
point decided is clear from the opinion of the 
judges who were called in to assist this House, 
delivered by Wightman, J., as well as from the 
.judgments delivered by the noble and learned 
lords who heard the case. Wightman, J. said : 
“ No case or authority has been cited to show 
that where a devise over includes two contin- 
gencies, which are in their nature divisible, and 
one of ^vhich can operate as a remainder, they 
may not be divided though included in one 
expression : and our opinion does not at all 
conflict with the authority of Proctor v. Bath 


and Wells ( Bishop ) and Jee v. Audlcy (supra, 
col. 2121), in neither of which cases was it 
possible for the limitation over to operate as a 
remainder. 1 ' Lord Cranworth said : “ I think 
that the gift to the children of John and Sarah 
on the death of Ann without issue in 1847 took 
effect as a contingent remainder and not as an 
executory devise, and so was good : because 
when the particular estate determined, the con- 
tingency on which the remainder was to take 
effect had happened.” And he supports his 
opinion "by reference to a case of Gulliver v. 
Mlehett (supra, col. 2115), which he discussed at 
some length. Lord Brougham said : “As to the 
cases, of which there are several, I need not go 
into them. One of them is Proctor v. Bath 
and Wells (Bishop). In that, case there was 
no particular estate to support the contingent 
remainder, and it was clearly ail executory 
devise.” On these grounds this House reversed 
the decision of the Ex. Ch., and restored that of the 
Q. B. It is apparent that the authority of Proctor 
v. Bath and Wells (Bishop) is untouched by any- 
thing decided or said in Evers v. Oh all is. . . . 
Some minds may be disposed to sympathise with 
Sir W. Grant, when he says, in Leahe v. Robinson 
(supra, col. 2122) : Perhaps it might have been 
as well if the Courts had originally held an 
executory devise transgressing the allowed limits 
to be void only for the excess, where the excess 
could, as in this case if it can, be clearly 
ascertained.” But the law is what it is. — 
pp. 152, 153. 

Roberts, In re,Repington v. Roberts-Gawen 
(18S1) 19 Ch. D. 520 ; 45 L. T. 450.— C.A. ; 
parti i/ affirming ancl pa Hip reversing 
50 L. J. Ch. 265; 44 L. T. 300 .— hall, 
v.-c., referred to. 

Wood, In re, Tullett r. Colville (1S94) 63 
L. J. Ch. 790 ; [1894] 3 Ch. 381 ; 7 R. 495 : 71 
L. T. 413.— C.A. 

Roberts, In re, Repington v. Roberts-Gawen, 

adopted. 

Manchester Ship Canal Co. v. Manchester 
Racecourse Co. (1900) 69 L. J. Ch. 850 : [1900] 
2 Ch. 352, 360 ; 83 L. T. 274.— farwell, j. ; 
affirmed , (1901) 70 L. J. Ch. 468 ; [1901] 2 Ch. 
37 ; 84 L. T. 436 ; 49 W. R. 418.— C.A. 

Cooke v. Cooke (1S87) 38 Ch. D. 202; 59 
L. T. 693 ; 36 W. R. 756. — approved. 

Hancock, In re, Watson v. Watson (1900) 70 
L. J. Ch. 114 ; [1901] 1 Ch. 482.— C.A. (supra, 
col. 2139). 

Whitby v. Mitchell (1SS9) 59 L. J. Ch. 8 ; 
42 Ch. D. 494 ; 61 L. T. 353 ; 38 W. R. 5. 
— KAY, J. ; affirmed (post), referred to. 

Frost, In re, Frost v. Frost (1889) 59 L. J. Ch. 
118 ; 43 Cb. D. 246, 252 ; 62 L. T. 25 ; 38 W. R. 
264.— KAY, J. 

Whitby v. Mitchell (1890) 59 L. J. Ch. 
485 : 44 Ch. D. 85 ; 62 L. T. 771 ; 38 
W. R. 337. — C.A., referred to. 

Bowles. In re, Amedroz v. Bowles (1902) 71 
L. J. Ch. 822 ; [1902] 2 Ch. 650 ; 51 W. R. 124. 
— FAR WELL, J. 

Chapman v. Brown (1765) 3 Burr. 1626. — 
L.C., applied . And see post , col. 2141. 

Robinson r. Harclcastle (178S) 2 Term Rep. 
241 ; 1 R. R. 467. — K.is. 
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Chapman v. Brown [supra). discussed. 
Koutiedgc e. Dorril (1794) 2 Ves. 357 ; 2 K. R. 

250. — ARDEN. H.R. 

7 • 

Chapman v. Brown, referred to. 

Fry v. Capper (1853) Kay 103 ; 2 W\ R. 130. 
— WOOD, v.-c. 

Burley v. Evelyn (1S48) 10 Sim. 200 ; 12 
Jur. 712. — v.-c.. referred to. 

Bence, In re. Smith v. Bence (1891) 60 
L. J. Ch. 630 ; [1891] 3 Ch. 2-12, 250 ; 05 L. T. 
530. — C.A. LINDLEY. BOWEN and FRY, L.JJ. 


3. Powers. 

Warren’s Trusts, In re (1884) 53 L. J. Ch. 
787 : 20 Ch. D. 208 ; 50 L. T. 454 ; 32 
W. R. 041. — PEARSON, .T., commented on. 
Wheatley, In re, Smith r. Spence (1884) 54 
L. J. Ch. 201 ; 27 Cli. D. 000, 61 1 ; 51 L. T. 681 : 
33 W. R. 275. — chitty, J. 

Warren’s Trusts, In re, discussed and dis- 
tinguished. 

Brooksbank, In re, Bcauclork v. Janies (1880) 
56 L. J. Ch. 82 : 34 Ch. 1). 160. 165 ; 55 L. T. 
593 ; 35 W. R. 1 01 . — KAY, J. 

Warren’s Trusts, In re, approved and 
followed. 

Handcock’s Trusts, In re (1888) 23 L. It. Ir. 
34, 41.— C.A. 

Warren’s Trusts, In re, followed. 

Birks, In re, Kenyon r. Birks (1899) 68 L. J. 
Ch. 319; [1899] 1 Ch. 703, 710 ; SO L. T. 257 ; 
47 W. R. 374.— keke wick, J. (rererxed, 69 
L. J. Ch. 124 ; [1900] 1 Oh. 417 ; 81 L. T. 741.— 
C.A.). 

Warren’s Trusts, In re, commented on. 
Bradshaw, In re, Bradshaw v. Bradshaw (1 902) 
71 L. J. Ch. 230 : [1902] 1 Ch. 436 ; 85 L. T. 
253.— KEKE WICH, J. 

Phipson v. Turner (IS 38) 9 Sim. 227 : 2 Jur. 
414.— shad well. V.-C., distinguished. 
Jcbb v. Tug well (1855) 24 L. J. Cli. 433 : 20 
Bcav. 84; 1 Jur. (N.s.) 460.— romilly, ir.it. ; 
varied, 25 L. J. Ch. 309 ; 7 Be G. M. & G. 663 ; 2 
Jur. (N.S.) 54 ; 4 W. R. 157. — L.JJ. 

Phipson v. Turner, approved. 

Slark r. Dakyns (1S74) 44 L. J. Ch. 205 ; 
L. R. 10 Oh. 35, 40 ; 3L L. T. 712 ; 23 W. R. 118; 
affirming (1873) L. R. 15 E q. 307 ; 42 L. J. Ch.. 
524.— ROMILLY, M.R. j 

CAIRNS, l.c. — I t would be a serious thing now 
to disturb. . . . Phipson v. Turner , which had 
been followed in more than one case, and liart 
been acted upon by the long practice of convey- 
ancers, and also approved by Lord 8t. Leonards 
in his well-known treatise on Powers. — p. 206. 
JAMES and hellish, L.JJ. concurred. 

Powell’s Trusts, In re (I860) 39 L. J. Ch. 
188 ; 18 W. R. 228. — V.-C., dissented from. 
Rous r. Jackson (1S85) 29 Ch. D. 521 ; 54 
L. J. Ch. 732 ; 52 L. T. 733 ; 33 W. R. 773. 

chitty, j. — O n the part of the representatives 
of the husband it is argued that the trusts of the 
will and settlement of even date are to be incor- 


porated with and read as part of the settlement 
of 1800, and that then, according to the decision 
of James, Y.-O. in PoioeWs Trusts , In. re , they 
are invalid, as contravening the rule against 
perpetuities ; that is so, and the question, there- 
fore, arises whether the decision in Powell's 
Trusty In re. is consistent with the course of 
authorities. James, V.-C. in that case decided 
that such a general testamentary power of 
appointment given to a married woman is not 
equivalent to ownership, so that as regards the 
rule against perpetuities the interest arising 
under the execution of the power by her will 
must be considered as created under the deed or 
will conferring the power. This decision is 
reported in the Law Journal reports, and also in 
the Weekly Reporter, but it is not reported in 
the Law Reports, but I am not entitled to say on 
that account that, it is not properly reported, or 
an authority to which I need pay no attention. 
The case is reported, and I must attend to it and 
deal with it as best I can. I think the V.-C. in 
! that case fell into an error. I can find no 
I distinction between the case of capacity to 
j alienate existing by reason of a general power 
j and general capacity to alienate property. For 
I the purposes of the power, the person exercising 
! it, whether a man or a married woman, stands in 
exactly the same position with reference to the 
disposition purported to be made under the 
power. Mr. Butler and Lord St. Leonards both 
treat, a general power of appointment as outside 
the rule against perpetuities. Lord St. Leonards 
in his work on Powers, says (8th ed. p. 394) : *• A 
general power is, in regard to the estates which 
may be created by force of it, tantamount to a 
limitation in fee, not merely because it enables 
the donee to limit a fee, which a particular power 
may also do, but because it enables him to give 
the fee to whom he pleases.” He draws no 
distinction between a power exercisable by deed 
or will or by will only, and it appears to me to 
make no difference by what instrument the 
power is made exercisable. Lord St. Leonards 
also says ( ib p. 395): “Therefore, whatever 
estates may be created by a man seised in fee 
may equally be created under a general power of 
appointment ; and the period for the commence- 
ment of the limitations in point of perpetuity, is 
the time of the execution of the power, and not 
of the creation of it.” He goes on to quote Mr. 
Powell’s note to Fcarne’s Executory Devises 
(p. 5) in favour of the contrary opinion, and in 
the result states that there appears to be no 
solid principle upon which the distinction taken 
by Mr. Powell can be supported, because the 
question whether the limitations are good does 
not depend on the fact that the donee of the 
power has also the fee in default of appointment, 
and that, you can create the same estates and 
limitations under a general power of appointment 
as you can where you have the fee. There are 
remarks of other text-writers to the same effect, 
and 1 refer particularly to those of Mr. Butler, 
who says that this proposition is established 
“ after a series of cases : ” Butler’s Coke upon 
Littleton, 272 a. I think, therefore, there must 
be some error, some slip in the decision of James, 
Y.-G, in Powell's Trusts , In re, and that the case 
was wrongly decided, and consequently that I 
must treat a feme covert, as capable of treating 
the same limitations under a general power of 
appointment as she could under a will of her 
separate estate. — pp. 525 — 527. 
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Powell’s Trusts. In re, dissented from. 

Rous v. Jackson, appro red and followed. 

Flower, In re, Edmonds l\ Edmonds (1885) 
55 L. J. Gh. 200 ; 53 L. T. 717 ; 34 W. R. 1-19. 

north, J. — I shall follow that decision [Ro?/s 
v. Jaehsoni], as the observations of Lord St. 
Leonards in liis work on Powers (8th ed. p. 394) 
seem to be exactly in point ami to bear out 
that judgment. I may add that, apart from 
that decision, and if 1 had to decide the question 
now for the first time, without the assistance of 
any previous decision on the point, I should 
decide as Chi tty, J. did, and not as was decided 
in Powell's Trusts , In re. — p. 202. 

Powell’s Trusts, In re. referred to. 

Rous v. Jackson and Flower, In re. Edmonds 
v. Edmonds, up pro red. 

Stuart r. Babington (ISO 1 ) 27 L. R. Ir. 551. 

CH ATT HRTON, v.-c. — In the conflict between 
Potcell's Trusts , In. re , and Rous v. Jackson .and 
Flower. In re. I will not (as I might) content 
myself with saying that I follow the later cases ; 
for in my opinion there is a discrepancy between 
those cases which cannot be got over by any 
process of subtle reasoning, one eminent judge 
having decided one way, and two equally 
eminent judges having decided in the opposite 
way, so that I think I must deal with this case 
on the principles which seem to me to apply. I 
have carefully considered Rous v. Jackson and 
Flower , In re, and my opinion entirely coincides 
with those of C bitty, J. and North, J. Audi I say 
this at the peril of, in their company, differing 
from such an eminent judge as James, V.-C. — 
p. 556. 

Ellicombe v. Gompertz (1837) 3 Mvl. & Cr. 
127.— OOTTEXHAM, L.C., applied 

Hamilton r. West (1846) 10 Ir. Eq. R. 75, 92. 

— AT. R. 

Ellicombe v. Gompertz, explained. 

Boughton v. Boughton (1848) 1 H. L. Gas. 
406.— H.L. (13,). COTTENHAM, L.C. 

Ellicombe v. Gompertz, principle explained 
kvt not applied. 

Jenkins r. Hughes (I860) 30 L. J. Ch. 870 ; 8 
H. L. Cas. 571, 593 ; 6 Jnr. (n.s.) 1043 ; S W. R. 
(5(57. — H.L. (E.j. 

Ellicombe v. Gompertz, principle applied. 

Hutchinson r. Tottenham [1898] 1 Ir. R. 403, 
420. — CHATTERTON, V.-G. 

4. Charitable Trusts. 

Christ’s Hospital v. Grainger (1849) 19 
L. J. Ch. 33 ; 1 Mac. & Gh 460 ; 1 Hall & 
Tw. 533 ; 14 Jur. 339. — L.C., folloiced. 

Tyler, In re, Tyler r. Tyler (1891) 60 L. J. Ch. 
686 ; [1891] 3 Ch. 252 ; 65 L. T. 367 ; 40 W. R. 
7. — C.A. LINDLEY, FRY and LOPES, L-JJ. 

Christ’s Hospital v. Grainger and Tyler, In 
re, Tyler v. Tyler, distinguished. 

Randell. In re, Randell v. Dixon (1888) 57 
L. J. Ch. 899 ; 38 Ch. D. 213 ; 58 L. T. 
626 ; 36 W. R. 543.— NORTH. J., referred to. 

Bowen, In re, Lloyd Phillips r. Davis (1893) 
62 L. J. Ch. 681 ; [1S93] 2 Ch. 491 ; 3 R. 529 ; 
61 L. T. 789 ; 41 W. It. 535. 

STIRLING, J. — It has been decided that the 
rule against perpetuities has no application to 
the transfer in a certain event of property from 
one charity to another : Christ's Hospital v. 


Grainger and Tyler, In re, Tyler v. Tyler. The 
principle of those decisions, however, does not 
extend, in my opinion, to casc^ where — first, an 
immediate gift, in favour of private individuals 
is followed by an executory gift in favour of 
charity : or, secondly, an immediate gift in favour 
of charity is followed by an executory gift in 
favour of private individuals. Of the former 
class of cases Selborne, L.C. .giving the judgment 
of the C. A. in Chamherluyne v. Brocket t [(1872) 
42 L. J. Ch. 368 : L. R. 8 Ch. 206. See 14 Charity,'’ 
vol. i., col. 327]. says : :i Jf the gift in trust for 
charity is itself conditional upon a future and 
uncertain event, it is subject, in our judgment, 
to the same rules and principles as any other 
estate depending for its coming into existence 
upon a condition precedent. If the condition is 
never fulfilled, the estate never arises : if it is so 
remote and indefinite as to transgress the limits 
of time prescribed by the rules of law against 
perpetuities, the gift fails ah initial The second 
class of cases does not seem to have fallen under 
the consideration of any Court in this country ; 
but the Supreme Court of Massachusetts has in 
Brattle Square Church v. Grant, 3 Gray 142, 
and Theological Education Society v. Att.- 
Gen.. 21 Lathrop. 285. held that the rule against 
perpetuities applies to them. For the knowledge 
of these decisions I am indebted to the very 
learned and able treatise of Professor J. O. Gray 
on the Rule against Perpetuities, p. 363, sect. 
593, to which 1 was referred ill argument. On 
the other hand, as property may be given to a 
charity in perpetuity, it may be given for a 
shorter period, however long ; and the interest- 
undisposed of, even if it cannot be the subject 
of a direct executory gift, may be left to devolve 
as the law prescribes. Of this an example is to 
be found in Randell , In re, Randell v. Dixon. 
— p. 683. 

Tyler, In re, Tyler v. Tyler, referred to. 

Roche r. M'Dermott [1901] 1 Ir. R. 394, 400.— 
PORTER, M.R. 


POLICE. 

Rex v. Hope Mansell (Inhabitants)’ (1783) 
Cald. 252, applied. 

Reg. v. Booth (1848) 18 L. J. M. O. 25 ; 12 
Q. B. 884 ; 8 New Sess. Gas. 203 ; 13 Jur. 
6. — Q.B. 

Underhill v. Witts (1800) 3 Esp. 56 : Rex v. 
Adlard (1825) 7 D. Ac II. 340 ; 4 B. Ac 0. 
772. — K.B. : and Rex v. Clarke (1 787) 1 
Term Rep. 679. — K.B., oh screed- upon . 

Reg. r. Booth (1848) 18 L. J. M. C. 25 : 12 
Q. B. 884 ; 3 New Bess. Cas. 203 ; 13 Jur. 
6.— Q.B. 

Galliard v. Laxton (1862) 31 L. J. M. C. 
123 ; 2 B. & S. 363 ; S Jur. (N.s.) 042 ; B 
L. T. 835 10 W. R. 353 ; 9 Cox C. C. 

127. — Q.B ..followed. 

Reg. v. Chapman (1871) 12 Cox O. C. 4. — 
HANNEN, J. 

Galliard v. Laxton, explained and applied. 
Reg. v. Chapman, applied. 

Codd r. Cabe (1876) 45 L. J. M. C. 101 ; 1 
Ex. D. 352 : 34 L. T. 453 ; 12 Cox C. C. 202.— 
EX. i>. 
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Entick v. Carrington (1705) 19 Howell 
St. Tr. 1029 : 2 Wils. 2 75. — c.P.; referred 
to. 

Dillon r. O’Brien (1887) 2 L. E. Ir. 800: 10 
Oox 0. 0. 245. — EX. CH. ; and Jones r. German 
(1890) 05 L. J. M. C. 212 ; [1S90] 2 Q. B. 418; 
75 L. T. 101 : 45 W. E. 112. — buss ELL, C.J. 
[tt firmed, C.A.]. 

Crozier v. Cundey (1827) 0 B. & C. 282 : 

9 D. & R. 224 : 5 L. J. (o.s.) M. 0. 50 : 30 
E. E. 311. — k.b. : Rex v. Barnett (1829) 
3 Car. & 1\ 000 : and Beg. v. Frost (1839) 
9 Car. & P. 129, 1 31 . adopted. 

Dillon r. O'Brien (1887) 2 L. E. Ir. 300 : 10 
Cox C. C. 245. — ex. CH. 

Cole v. Hindson (1795) 0 Term Rep. 234. — 
K.B. ; and Shadgett v. Clipson (1807) 8 
East 328. — K.B., adopted. 

Hoyc r. Bush (1840) 10 L. J. M. C. 108: 2 
Scott N. E. 80 ; 1 Man. A G. 775. — C.P. 

Money t. Leach (1765) 1 W. Bl. 555, dictum 
adopted. 

Hover. Bush (1840) 10 L. J. M. C. 168; 2 
Scott N. E. 80 ; 1 Man. A G. 774. — C.P. 

Money v. Leach and Hoye v. Bush, applied. 
Dillon r. O’Brien (1887) 2 L. E. Ir. 300 : 10 
Cox C. C. 245. — EX. CH. 

Price v. Messenger (IS 00) 2 Bos. & P. 158. 
— C.P. 

Obser ratio ns adopted , Atkins r. Kilby (1840) 

9 L. J. M. C. 52 ; 11 A. & E. 777 ;4P. & D. 
145. — q.b. ; distinguished, J lover. Bush (1840) 

10 L. J. M. C. 168 : 2 Scott JST. E. 86 ; 1 Man. 
& G. 775.— C.P. 

Clarke v. Davey (1S20). 4 Moore 405. — p.c., 
impugned. 

Webb c. Eairmaner (1838) 7 L. J. Ex. 140; 3. 
M. & W. 473 ; 6 D. P. C. 549.— EX. 

Lancaster v. Walsh (1838) 4 M. & W. 16 : 
1 H. <Sc H. 258. — EX., adopted. 

Lockhart r. Barnard (1845) 15 L. J. Ex. 1 ; 
14 M. & W. 074 ; 9 Jur. 929.— ex. ; Thatcher v. 
England (1846) 15 L. J. C. P. 241 ; 3 C. B. 254 ; 
10 Jur. 597. — C.P. 

Lancaster y. Walsh, dicta adopted . 

Thatcher v. England, distinguished and dicta 
adopted. 

Bent. v. Wakefield and Barnsley Union Bank 
(1878) 4 C. 1\ D. 1 ; 39 L. T.576 ; 27 W. R. 168 : 
14 Cox C. C. 20 S. — C.p.d. 

England v. Davidson (1840) 11 A. &E. 850 : 
3 J\ & D. 594 : 4 Jur. 1032. — Q.B., distin- 
guished but principle applied. 

Bent v. Wakefield and Barnsley Union Bank 
(1878) 4 C. P. D. 1 ; 39 L. T. 576 ; 27 W. E. 168 : 
14 Cox C. C. 208. — C.P.D. 

Smith v. Moore (1845) 1 C. B. 438 ; 9 Jur. 
352.— C.P. 

Adopted , Neville v. Kelly (1S62) 32 L. J. C. P. 
118 ; 12 C. B. (N.S.) 740 : 10 W. E. 697.— C.P. ; 
distinguished, Bent v. Wakefield and Barnsley 
Union Bank (1878) 4 C. P. D. 1 ; 39 L. T. 576 : 
27 W. E. 168 ; 14 Cox C. C. 208.— C.P.D. 

Bex v. Bird (1819) 2 B. & Aid. 522 .— k.b. ; 
and Bex v. Seville (1821) 5 B. & Aid. 180. 
— K.B., distinguished. 

Beg. v*. Chelmsford Churchwardens (1843) 12 
L. J. M. C. 139 ; 5 Q. P>. 60 : 3 G. & D. 357 ; 7 
Jur. 879.— Q.B. 


Hobson v. Kings ton-upon-Hnll Corporation 

(1855) 24 L. J. Q. B. 251 : 4 El. & Bl. 986 ; 
1 Jur. (N.S.) 892 ; 3 W. E. 405. — -Q.B., dis- 
tinguished. 

Eeg. v. Metropolitan Police (Receiver) (1863) 
33 L. J. Q. B. 52 : 4 B. & 8. 593 ; 9 L. T. 375 ; 
12 W. E. 74.— Q.B. 

Upperton v. Ridley (1901) 70 L. J. K. B. 
249 : [1901] 1 K. B. 384 ; 84 L.T, IS ; 49 
W. E. 340 : 65 J. P. 231. — C.A ..followed. 
Goodwin v. Sheffield Corporation (1902) 71 L. J. 
K. B. 492 ; [1902] 1 K. B. 629 ; 86 L. T. 682 ; 
06 J. P. 533. — LORD ALVERSTONE,C.J., DARLING 
and CHANNELL, JJ. 

Upperton v. Ridley, affirmed, (1903) 72 L. J. 
K. B. 535 ; [1903] A. C. 281 ; S8 L. T. 642 ; 67 
J. P. 349. — H.L. (E.) 


POOR LAW. 

1. Authorities. 

2. Parishes and Extra Parochial 

Places. 

3. Parish Property. 

4. Settlement. 

5. Removal. 

6. Relief and Maintenance. 

7. Pauper Lunatics. 


1. Authorities. 

Beg. v. Poor Law Commissioners, St. Pan- 
eras Union, In re (1837) 6 A. & E. 1 ; 
1 N. & P. 371 ; 0 L. J. M. C. 41.— Q.B. ; 
and Beg. v. Poor Law Commissioners, 
Whitechapel Union, In re (1837) G A.& E. 
34 ; 2 N. & P. 8 ; 6 L. J. M. C. 114.— Q.B., 
explained and not applied. 

Eeg. r. Poor Law Commissioners, Holborn 
Union, In re (1S38) 6 A. & E. 50 ; 3 N. & P.-77 ; 
7 L. J. M. O. 33. — Q.B. 

Beg. v. Poor Law Commissioners, Strand 
Union, In re (1839) 9 A. & E. 901 ; 2 
P. & D. 326, n. — Q.B., adopted. 

Eeg. r. Greene (1852) 21 L. J. M. C. 137; 17 
Q. B. 793 ; 16 Jur. 663.— Q.B. 

Beg. v. Poor Law Commissioners, Cambridge 
Union, In re (1839) 9 A. & E. 911 ; 2 

P. & D. 323 ; 8 L. J. M. C. 77 ; 3 Jur. 
723. — Q . B., di sting uished. 

Eeg. v. Braintree Union (1841) 10 L. J. M. C. 
76 ; 1 Q. B. 130 ; 4 P. & D. 593 ; 3 Jur. 205. 
—Q.B. 

Beg. v. Poor Law Commissioners, Cambridge 
Union, In re. adopted. 

Eeg. v. Greene (1852) 21 L. J. M. O. 137 ; 17 
Q. B. 793 : 16 Jur. 663.— Q.B. 

Beg. v. Poor Law Commissioners, Allstone- 
field Incorporation, In re (1 840) 1 1 A. & E. 
558 ; 3 P. & D. 39 ; 9 L. J. M. C. 33.— 

Q. B., referred to. 

Eeg. v. Robinson (1851) 17 Q. B. 466. — Q.B. 

Beg. v. Braintree Union (supra), followed. 
Molvneux, Ex parte (1863) 7 L. T. 599 ; 11 
W. E. 233. — Q.B, 

Reg. y. Braintree Union, referred fb. 

Eeg. v. Hasiehurst (1S84) 53 L. J. M. O. 127 ; 
13 Q. B. D. 253 ; 51 L. T. 95 ; 32 W. R. 877 ; 48 
;j. P. 774.— STEPHEN and W. WILLIAMS, JJ. 
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Reg. v. Bristol (Governors and Guardians) 
(1840) 18 L. J..M. C. 132; 13 Jnr. 809.- 
Q.B., obiter ration adopted. 

Bristol Incorporation v. Barton Regis Union 
(1S91) 66 L. T. 190.— mathew and smith, ,u. 

Rex y. Dursley (Cliurcli wardens) (1830) 5 
A. & E. 10 : 2 H. «fc W. 9 ; 6 N. & M. 333 ; 
5 L. J. M. O. 137. — K.B., observed upon. 
Hill v. Clonmell Union (1896) [1897] 1 Ir. R. 
272. — M.R. 

London Union v. Acoeks (1S60) 8 C. B. 
(N.S.) 760; 8 W. R. 608. — C.P ..followed. 
Caistor Union r. North Kelsey Overseers (1890) 
59 L. J. M. C. 102 ; 62 L. T. 731.— Q.B.D. 

Waddington v. London Union, El. Bl. & El. 
370 ; 28 L. J. M. G. 113.— Q.B. ; reversed, (1858) 
El. Bl. & EL 391 ; 28 L. J. M. C. 121 ; 6 W. R. 
599.— EX. CH. 

Waddington y. London Union (supra, in 
EX. CH.), referred to. 

Hale r. City of London Union (1859) 29 L. J. 
M. G. 5 ; 6 C. B. (N.S.) 863 ; 6 Jur. (N.S.) 74. 
— q.b. ; Saul v. Wigan Sanitary Authority (1886) 
56 L. T. 438 ; 35 W. R. 252 ; 51 J. P. 400.— 
DENMAN and HAWKINS, JJ. ; Tynemouth Guar- 
dians v. Backworth Overseers (1 888) 57 L. J. M. O. 
56.— meld. j. 

Waddington v. London Union, discussed. 
Reg. r. Leigh Rural Council (1898) 67 L. J. 
Q. B. 562; [1898] 1 Q. B. 836 ; 78 L. T. 604; 
46 W. R. 471 ; 62 J. P. 355.— G.A. 

COLLINS, L.J. — It no doubt does appear that 
Mr. Baron Watson, in delivering the judgment 
of the Ex. Ch. [in the above case], did suggest 
that, even if a judgment had been obtained 
against the guardians, the Court could not have 
granted a mandamus to compel the making of a 
rate to satisfy it, because such a rate would have 
been illegal. But it is obvious that that observa- 
tion is only a dictum, because in that case no 
judgment had been obtained. — p. 567. 

Waddington v. London Union, referred to. 
Att.-Gren. v. Merthyr Tydfil Union (1900) 69 
L. J. Ch. 299; [1900] 1 Ch. 516 ; 82 L. T. 662.— 
C.A. 

West Derby Union v. Metropolitan Life 
Assurance Society (1896) 66 L. J. Ch. 5S ; 75 L. T. 
412 ; 45 W. R. 90 : 60 J. P. 809.— north,' J. ; 
reversed, (1897) 66 L. J. Ch. 199; [1897] 1 Ch. 
335 ; 76 L. T. 73 ; 45 W. R. 388. — C.A. smith, l.j. 
dissenting ; the latter decision affirmed, (1897) 06 
L. J. Ch. 726 ; [1897] A. C. 647 ; 77 L. T. 284 : 
61 J. P. 820. — H.L. (E.). 

West Derby Union v. Metropolitan Life 
Assurance Society, referred to. 

Sheffield Corporation r. Sheffield Electric 
Light Co. (1897) 67 L. J. Ch. 113 ; [1898] 1 Ch. 
203 ; 77 L. T. 616 ; 46 W. R. 485 ; 62 J. P. 87.— 

NORTH, J. 

Haigh v. North Brierley Union (1858) 28 
L. J. Q. B. 62 ; 1 El. Bl. & El. 873 ; 5 
Jur. (N.S.) 511 : 6 W. R. 679. — Q.B. 

Not applied, Sutton r. Spectacle Makers Go. 
(1864) 10 L. T. 411. — Q.B. ; discussed, Hunt v. 
Wimbledon Local Board (1878) 4 C. P. D. 48 ; 4S 
L. J. C.^P. 207 ; 40 L. T. 115 ; 27 W. R. 123.— 
C.A. (see extract, ante, col. 716). 

West Ham Union v. St. Matthew, Bethnal 
Green (1896) 65 L. J. M. 0.201; [1896] 


A. C. 477 : 75 L. T. 286 ; 0o J. P. 740 — 
H.L. (E.). folio iced. 

M. S. & L. Rv. r. Doncaster Union (1896) 66 
L. J. Q. B. 75*: [1897] 1 Q. B. 117; 75 L. T. 
472.— C.A. 

Smart v. West Ham Union (1856) 25 L. J. Ex. 
210 ; 11 Ex. 867 ; 4 W. K. 301.— EX. CH., 
referred to. 

Hunt r. Wimbledon Local Board (1878) 47 
L. J. C. P. 540 ; 3 C. P. D. 2o8. 214 .— lixdley, 
j. [affirmed. C.A.] : Young r. Leamington 
(Corporation (1883) 52 L. J. Q. B. 713 ; 8 App. 
Cas. 517,525. — H.L. (e.) ; and Lawford r. Billeri- 
cay Rural Council (1903) 72 L. J. K. B. 554; 
[1903] 1 lv. B. 772.— C.A. 

Att.-Gen. v. Wilkinson (1859) 29 L. J. Ch. 

41. — L.JJ.. explained. 

Worral Waterworks Co. v. Lloyd (1866) L. R. 
1 C. P. 719.— C.P. 

willes, J. — Att.-Gen. v. Wilkinson before tlie 
L.JJ. was a very peculiar case ; there, there was 
an express prohibition against retrospective rates, 
and, moreover, the Court only continued the 
injunction against the levy till the hearing of 
the case, which in fact never took place. — p. 721. 

Brennan v. Limerick Union (1878) 2 L. R. lr. 

42. — Q.B.D., adopted. 

Dunbar r. Ardee Union (1896) [1S97] 2 Q. B. 
76.— C.A. 

Proctor v. Manwaring (1819) 3 B. <fc Aid. 
145. — k.b.; and Henderson v. Sherborne 
(1837) 6 L. J. M. C. 28 ; 2 M. & W. 230.— 
EX., considered. 

Robinson r. Emerson (1866) 4 H. <fc C. 352; 
12 Jur. (N.S.) 37S ; 14 L. T. 291 : 14 W. R. 658. 
— EX. 

Greenhow v. Parker (1861) 31 L. J. Ex. 4 ; 

6 H. & N. 882 : 9 W. R. 578.— EX., 
folio iced. 

Davies r. Harvey (1874) L. R. 9 Q. B. 433 ; 43 
L. J. M. C. 121 ; 30 L. T. 629; 22 W. R. 733. 

— — 1 Q.B. 

Rex v. Horton (1786) 1 Term Rep. 374. — 
k.b. ; and Rex v. Salop JJ. (1832) 1 L. J. 
M. C. S5 ; 3 B. & Ad. 9L0. — K.B ..followed. 
Reg. r. Worcestershire JJ. (1840) 9 L. J. M. C. 
81 ; 11 A. & E. 28 ; 3 P. & D. 465 —q.b. 

Rex v. Loxdale (1758) 1 Burr. 445 . — k.b., 
principle applied. 

Howard r. Bodington (1877) 2 P. D. 203. — 
arches: and Stoomvaart Maatschappy Neder- 
land r. P. & O. S.N. Co. (1882) 52 L. J.Adm. 1 : 

7 App. Cas. 795. — H.L. (e.). 

| Rex v. Nantwich (1812) 16 East 228, dis- 
tinguished. 

i Rex r. Yorkshire North Riding JJ. (1837) 6 
L. J. M. C. 110 : 6 A. & E. 863 ; 2 N. & P. 103. 
—K.B. 

Rex v. Butler (1768) 1 W. Bl. 649 .— k.b., 

questioned. 

\ Reg. i\ Preston (1848) 18 L. J. M. C. 10 : 12 
| Q. B. 891: 3 New 8ess. Cas. 313; 13 Jur. 7. 

| —Q.b. 

Skingley v. Surridge (1843) 12 L. J. M. C. 
122; 11 M. & W. 503 ; 7 Jur. 773.— EX. 
applied. 

Points r. Attwood (1848) 18 L. J. C. P. 19 ; 6 
I C. B. 38 : 13 Jur. 83 : 2 Lutw. Reg. Cas. 117. 
— C.P. ; Reg. v. Salop JJ. (1864) 11 L. T. 416. — 
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Q.B. : Peg. r. Sheplev (1SSS; 58 L. J. M. 0. 6 ; 22 I 
Q. P>. I). 96 ; 59 L. T. 096 ; 37 \V. R. 27 ; 5:3 ! 
J. P. 2(51 . — Coleridge, c.j. and graxtham. j. 

Keg. v. Watts (1887) 7 A. & E. 40 1 : 2 
N. & P. 307 ; 7 L. J. M. C. 72.— K.E., 
adopt eel. 

Points r. Attwood (1848) IS L. J. C. P. 19 ; G 
O. B. 38 ; 13 Jnr. S3 : 2 Lutw. Peg. Gas. 117. — 
C.P. ; and Maker r. Locke (1804)"34- L. J. V. P. 
43 ; 18 0. B. (N.s>.) 52 : 1 H. & P. 137 : 11 .Tur. 
(N.S.) 05; 11 L. T. 507 : 13 W. E. 258.— C.P. : 
and Peg. r. Kmalhunn (181)0) 00 L. J. Q. B. S2 ; 
[181)7] 1 Q. B. 4 ; 75 L. T. 31)4 : -15 W. P. 249.— 
C.C.R. 

Points v. Attwood (.s vpra). adopted. 

Baker i\ Locke (1804) 31 L. 3. O. L\ 49 : 18 
0. B. (N.S.) 52 : 1 H. & P. 137; 11 Jur. (N.s.) 
05 ; 11 L. T. 507 : 13 W. B. 258. — C.P. 

Beg. v. Shepley (1888) 58 L. J. M. C. <5 : 22 
Q. B. 1). 90 ; 59 L. T. 096 ; 87 W. R.27 ; 
53 J. P. 201 . — followed. 

Underwood r. Jones (1891) 00 L. J. M. C. 5S ; | 
04 L. T. 144 : 55 J. P. 290.— POLLOCK, B. and. 
CHARLES. J. 

Beg. v. Gloucestershire JJ. (1839) 8 L. J. 
M. 0. 108 ; 1 B. & Ad. 1.— K.r>. ; and 
Reg. v. Kent JJ. (1811) 11 L. J. M. 0.20 ; 
2 Q. B. 080. — Q.B., applied. 

Reg. r. Surrey JJ. (1840) 15 L. J. M. 0. 40 ; 
2 Now Sess. Gas. 245 ; 3 D. & L. 573 ; 1 B. 0. 
Pep. 12 ; 10 Jur. 410. — BAIL ct. 

Chambers v. Jones (1850) 19 L. J. Ex. 239 ; 
5 Ex. 229. — EX., appeared. 

Penfold r. West (1804) 9 L. T. 050 ; 12 W. P. 
340. — Q.B. 

Reg. v. Hunt (1850) 0 E. & B. 408. — Q.B., 
referred to. 

Southampton Union r. Bell (1888) 21 Q. B. I). 
297 ; 59 L. T. 181 : 30 W. R. 924 : 52 J. P. 507. 

— MAN 1ST Y and STEPHEN, JJ. 

Beg. v. Gwyer (1834) 4 L. J. M. 0. 80 : 2 
A. & E. 210 : 4 N. & M. 158.— K.B. ; and 
Beg. v. G. W. By. (1849) 18 L. J. M. 0. 
145; 13 Q. B. 327; 13 Jur. 052.— Q.B., 
distinguished. 

Reg. 9 . Street (1S52) 22 L. J. M. C. 29 : IS 
Q. B. 082 ; 30 Jur. 1085. — Q. B. 

COLIORTDGE, J.—Ueg. v. Gwyer was decided 
on an entirely different Act of Parliament ; and 
in lleg. v. (r. IT. 21 y. there was actual mis- 
conduct oil the part of the overseers. — p. 31. 


2. Parishes and Extra -Parochial Places. 

Sharpley v. Mablethorpe Overseers (1854) 
24 L. J. M. C. 35 : S. C. worn. Reg. v. 
Sharpley, 8 El. & Bl. 900 ; 18 Jur. 835 ; 2 
W. B. 533. — Q.B., dictum adopted. 

Peg. r. Watson (1868) 87 L. J. M. C. 153 ; L. B. 
8 Q. B. 762 ; 9 B. & S. 219 ; 18 L. T. 550 ; 30 
W. R. 977.— Q.B. 

Bex v. Newell (1791) 4 Term Rep. 266.— 

K. B.; and Bastock v. Ridgway (1836) 5 

L. J. lv. B. 139; 6 B. & G. 490.— K.R., 
approved and applied. 

Price r. Quarrell (1 842) 11 L. J. M. G. 131 : 12 
A. & K. 784 ; 2 G. & D. 632.— K.B. 


Bex v. Newell; Bastock v. Ridgway, and 
Price v. Quarrell, applied. 

Reg. r. Glavton (1849) 3 8 L. J. M. C. 129 : 13 
Q. B. 354 ; 3 New Bess. Cas. 494 ; 13 Jur. 406. 
— Q.B. 

3. Parish Property. 

Beg. v. Local Government Board, 82 L. T. 
385 : 04 J. P. 510. — BH4HAM and CHANNELL, JJ. ; 
re re rued, (1909) 70 L. J. K. B. 272; [1901] 1 
K. B. 210; 83 L. T. 048: 49 W. E. 226; 
05 J. P. 36.— C. A. 

Doe d. Jackson v. Hiley (1830) 8 L. J. (o.s.) 
M. 0. 105 : 10 P, A C. 885 ; 5 M. A By. 
700. — K.B., disti urfli tailed. 

Alla son r. Stark (1838) 8 L. J. M. C. 13 ; 9 
A. & E. 255 ; 1 P. & D. 183.— Q.B. 

Doe d. Jackson v. Hiley. 

Appro red. Alderman r. Neate (1S39) 8 L. J. Ex. 
89 ; 4 M. & W. 704. — ex. ; referred to, Goulds- 
worth * v . Knights (1843) 12 L. J. Ex. 282 ; 11 
M. & W. 337. — ex. ; followed. Pumball /•. Munt 
(1846) 15 L. J. Q. B. 180 ; 8 Q. B. 382 ; K) Jur. 
539. — Q.B. 

Doe d. Jackson v. Hiley, ea made red. 

St. Nicholas. Deptford, Overseers r. Sketch lev 
(1847) 17 L. J. M. C. 17 : 8 Q. P». 394 ; 12 Jni ; . 
38.— Q.B. 

Doe d. Jackson v. Hiley, referred to. 

Haigh r. West (1893) 62 L. J. Q. B. 532 ; 
[1893] 2 Q. B. 19 ; 69 L. T. 165 ; 57 J. P. 358.— 
C.A. 

Doe d. Higgs v. Terry (1835) 5 L. J. M. G. 
27 ; 4 A. A E. 274. — K.B., dinting a tufted. 

A 11 a son r. Stark (1838) 8 L. J. M* 0.13; 9 
A. & E. 253 ; 1 P. & D. 183 —Q.B. 

Doe d. Higgs v. Terry, followed. 

Pumball v. Munt (1846) 1~> L. J. Q. B. 180 ; "S 
Q. B. 382 : 10 Jur. 539.— Q.B. 

Doe d. Higgs y. Terry, considered. 

St. Nicholas, Deptford, Overseers r. Sketchlcy 
(1847) 17 L. J. M. G. 17 ; 8 Q. B. 394; 12 Jur. 
38.— Q.B. 

Doe d. Higgs v. Terry, applied l. 

Haigh r. West (1893). — C.A. Qafprit). 

Allason v. Stark (1838) 8 L. J. M. G. 13 ; 9 
A. & E. 255; 1 P. & D. 183.— Q.B., 
referred to. 

Gouldsworth r. Knights (1843) 12 L. J. Ex. 
282; 11 M. & W. 337 .— ex. 

Allason v. Stark, considered. 

St.. Nicholas, Deptford, Overseers r. Sketchlev 
(1847) 17 L. J. M. G. 17 ;. 8 Q. B. 394 ; 12 Jur. 
38.— Q.B. 

Alderman v. Neate (1839) 8 L. J. Ex. S9 ; 4 
M. & W. 704. — EX., referred, to. 
Gouldsworth r. Knights (1843) 12 L. J. Ex. 
282; 11 M. & W. 337.— EX. 

Alderman y. Neate, followed,. 

Rumball ■?*. Munt (1846) 15 L. J. Q. B. 180 ; 8 
| Q. B. 382 ; 10 Jur. 539. — Q.B. 

Alderman v. Neate and Bumhall v. Munt, 

considered. -r 

St. Nicholas, Deptford, Overseers r. Sketchlcy 
(1847) 17 L. J. M. C. 17 ; 8 Q. B. 394 : 12 Jur. 
38.— Q.B. 
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Beg. t. Bolton (1811) 1 Q. B. 66 ; i i\ & D. 
679 ; 5 Jur. 1154. — Q.B., referred to. 
Yauglian. Ex parte (1866) 36 L. J. M. C. 17 : 
L. R. 2 Q. B. 114 : 7 B, & S. 902 ; 15 L. T. 277 : 

15 W. R. 19S. — Q.B. ; London Corporation v. 
Cox (1S67) 36 L. J. Ex. 225 ; L. R. 2 H. L. 239, 
263 ; 16 W. R. 44.— H.L. (E.) ; Re veil v. Blake 
(1872) 41 L. J. C. P. 129: L. E. 7 C. P. 300. 
311 ; 2G L. T.57S ; 20W.R, 756.— c.P. ; Lovesy 
v. Stallard (1874) 30 L. T. 792, 794.— c.P.‘; 
Colonial Bank of Australasia v. Willan (1S74) 43 
L. J. P. C. 39 ; L. R. 5 P. C. 417, 443 : 30 L. T. 
237 ; 22 W. R. 516. — P.C. ; Usill v. Hales (1878) 
47 L. J. C. P. 323 ; 3 C. P. D. 319, 324 : 38 
L. T. 65 ; 14 Cox C. C. 61.— C.P.D. ; Wake. 
Ex parte (1883) 11 Q. B. D. 291, 298.— Q.B.D. ; 
Reg. r. Whitfield (1885) 54 L. J. M. C. 113; 15 
Q. B. D. 122, 144 ; 53 L. T. 96.— c.A. : Huxley 
■v. West London Extension By. (1886) 17 Q. B. D. 
373, 378. — Q.B.D., affirmed. 5S L. J. Q. B. 805 : 
14 App. Gas. 26. — H.L. (E.) ; Authers (or Anthers), 
In re and Ex parte (1889) 5S L. J. M. C. 62. 67 : 
22 Q. B. D. 345 j 60 L. T. 454 : 37 W. R. 320 : 

16 Cox C. C. 58S ; 53 J. P. 116 .— q.b.d. ; Reg. r. 
Farmer (1891) 61 L. J. M. O. 65 : [1892] 1 Q. B. 
637 ; 65 L. T. 736 ; 40 W. R. 228 ; 56 J. P. 341. 
— C.A. ; and Rex v. Income Tax Commissioners 
(1901) 70 L. J. K. B. 1010 ; [1901] 2 K. B. 879 : 
So L. T. 503 ; 65 J. P. 724.— C.A. 

4. Settlement. 

Reg. v. Elvet (1859) 2 El. & El. 266 ; 29 
L. J. M. C. 17 ; 7 W. R. 586 : 5 Jur. (N.S.) 
1350. — Q.B., approved. 

Highworth Union r. Westbury Union (18S9) 
59 L. J. M. C. 29 ; 14 App. Cas. 465 ; 61 L. T. 
733 : 38 W. R. 295 : 53 J. P. 5S0.— H.L. (E.). 
Reigate Union v. Croydon Union (1889) 59 
L. J. M. C. 29 ; 14 App. Cas. 465, 479 ; 61 L. T. 
733 ; 38 W. R. 295 ; 53 J. P. 580.— H.L. (E.). 

Reg. v. Elvet, distinguished. 

West Ham Union r. St. Matthew, Bethnal 
Green (1894) 63 L. J. M. O. 97 ; [1894] A, C. 
230 ; 6 R. Ill ; 70 L. T. 818 ; 42 W. R. 573 ; 58 
J. P. 493. — H.L. (E.). 

Reg. v. Elvet, followed. 

West Ham Union ■/;. Holbeach Union (1903) 72 
L. J. K. B. 801 : [1903] 2 K. B. 627 ; 52 W. R. 
30 ; 67 J. P. 346 .— k.b.d. 

Reg. v. Ipswich Union (1S77) 46 L. J. M. C. 
207 ; 2 Q. B. D. 269 ; 36 L. T. 317 ; 25 
W. R, 511. — Q.B.D., distinguished. 
Westbury-on-Severn v. Barrow-in-Furness 
(1878) 47 L. J. M. C. 79 ; 3 Ex. D. 88, 93 ; 38 
L. T. 315 ; 26 W. R. 372.— EX. D. 

CLEASBY, B. [after observing that the Court of 
Q. B. in the above case had held that sect. 34 of 
39 & 40 Yict.c. 61, was retrospective, continued:] 
We are not dealing with the 34th but the 
35 th section, and there is some difference in the 
language. Without questioning the decision 
upon the 34th section, we are compelled to say 
that in construing the 35th we must give effect 
to the 36th. The 36th section enacts that the pro- 
visions as to settlement (including necessarily 
the 35th section) shall not take effect where there 
has been an order of removal , &c., which is as much 
as saving that they shall take effect and replace 
the old law in general, but not where the old law 
has been acted on. It would be giving no effect 
to the 36th section to hold otherwise. — p. 80. 


Reg. v. Ipswich Union, applied. 

Tenferden Union r. St. Marv, Islington. Union 
(1878) 47 L. J. M. C. 81 ; 38 L. T. 485.— C.P.D. 

Reg. v. Ipswich Union, followed. 

Reg. r. Abergavenny Union (1S80) 50 L. J. 
M. C. 1 ; 6 Q. B. D. 31, 33 ; 43 L. T. 602 ; 29 
W. R. 303 ; 45 J. P. 205 . — q.b.d. : and Sunder- 
land Union /•. Sussex Clerk of Peace (1881) 15 
L. J. M. O. 33 ; L. R. 8 Q. B. D. 99 ; 46 L. T. 98 ; 

30 W. R. 337 ; 46 J. P. 375. 

Reg. y. Ipswich Union, referred to. 

Brighton Guardians v. Strand Union (1891)60 
L. J. M. C. 105 : [1891] 2 Q. B. 156 ; 64 L. T. 
722.— C.A. 

Dorchester Union v. Weymouth Union (1885) 
55 L. J. M. C. 44 ; 16 Q. B. D. 41 : 54 L. T. 
52 : 50 J. P. 310. — Q.B.D., approved. 

St. Ohive’s, liotherhithe. Union r. Canterbury 
Union (1807) 66 L. J. Q. B. 471 : [1897] 1 Q. B. 
682 : 70 L. T. 517 ; 45 \\ r . R. 529 ; 61 J. P. 371. 
—C.A. 

Highworth Union v. Westbury-on-Severn 
Union (1888) 57 L. J. M. C. 33 ; 20 Q. B. T). 
597 ; 58 L. T. 839 : 36 W. R. 422 ; 52 J. P. 325. 
—C.A. : reversed, (,1889) 59 L. J. M. C. 29 ; 14 
App. Cas. 465 : 61 L. T. 733 : 38 W. R. 295 : 53 
J. P. 580. — H.L. (E.). 

Highworth Union v. Westbury-on-Severn 
Union {supra, in C.A.). folio-wed. 

Dorchester Union /*. Poplar Union (1888) 57 
L. J. M. O. 78 ; 21 Q. B. D. 88 ; 59 L. T. 687 ; 36 
W. R. 706 ; 52 J. P. 435.— C.A. 

Highworth Union v. Westbury-on-Severn 
Union (supra, in ILL.), referred to. 

West Ham Union r. Sr. Matthew, Bethnal 
Green (1892). — c.A. (infra') : and Llanelly Union 
v. Neath Union (1893) 62 L. J. M.0. 112 : [1893] 
2 Q. B. 3S ; 69 L. T. 194.— Q.B.D. 

Reg. v. Leeds Union (1879) 4S L. J. M. C. 
129 : 4 Q. B. D. 323 ; 40 L. T. 521 ; 27 
W. R. 708. — q.b.d., followed. 

Salford Union v. Manchester Overseers (1882) 
52 L. J. M. 0. 34 ; 10 Q. B. D. 172 ; 48 L. T. 119 ; 

31 W. R. 380 ; 47 J. P. 419.— q.b.d. ; and West 
Ham Union r. St. Matthew, Bethnal Green 
(1892). — C.A. {infra, col. 2153). 

Reg. v. Leeds Union, disapproved. 

West Ham Union r. St. Matthew, Bethnal 
Green (1894) 63 L. J. M. C. 97 : [1S94] A. C. 
230 ; 6 R. Ill ; 70 L. T. 818 ; 42 W. R. 573 ; 58 
J. P. 493.— H.L. (E.). 

lord HALS bury. — It [the above case] appears 
to have been decided under two misappre- 
hensions or serious errors in the reasoning. One 
was in supposing that the constructive residence 
with the parent had anything to do with the 
question before the Court. It had nothing 
whatever to do with it. , Another error was 
in supposing that the language of the proviso 
can be construed in reference to the supposed 
policy of the enactment, to prevent the separation 
of families. Now it is to be observed that the 
separation of families is undoubtedly one of the 
objects which the statute sought to prevent ; 
but it apparently was not brought to the atten- 
tion of the Court that that object was effected 
by a specific provision (viz., sect, 3). — p. 103. 
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West Ham Union 7. St. Matthew. Bethnal 
Green (1892) (52 L. J. M. C. 9 ; [1892] 2 Q. B. 
676 ; 4 SI. 70 ; 67 L. T. 465 : 41 W. it. 182 : 57 

J. P. 230.— c.A. ; reversed. (1S94) 63 L. J. M. C. 
97 ; [1894] A. C. 230 ; 6 it. Ill ; 70 L. T. SIS : 
42 W. It. 573 ; 58 J. P. 493.— H.L. (E.). 

West Ham Union v. St. Matthew, Bethnal 
Green [1894] A. 0 . 230, 242, n. ' 

A* to costs, see no to Supreme Court of Judica- 
ture (Procedure) Act, 1894 (57 k 58 Viet. c. 16), 
s.2(3). 

West Ham Union v. St. Matthew, Bethnal 
Green ( supra , in H.L.), referred to. 

St. Olave’s Union r. Canterbury Union [1897] 
1 Q. B. 438. — Q.B.D. (affirmed, C.A., supra. 
col. 21 l>2). 

Brampton Union v. Carlisle Union (1S7S) 47 

L. J. M. C. 114 ; 3 Q. B. D. 479 : 38 L. T. 
714 ; 26 W. R. 776.— Q.B.D ., followed. 

Reg. v. Abergavenny Union (1880) 50 L. J. 
M. C. 1 ; 6 Q. B. D. 31 ; 43 L. T. (502 ; 44 J. P. 
780. — manisty and BOWEN, JJ. 

Reg. v. Maidstone Union (1879) 49 L. J. 

M. C. 25 ; 5 Q. B. D. 31 ; 28 W. R. 183.— 

Q. B.D. , distinguished. 

Reg. v. Cookliam Union (1882) 9 Q. B. D. 522 ; 
47 J. P. 116. — FIELD and CAVE. JJ. 

CAVE. J. — In Reg. v. Maidstone Union the 
husband did not absent himself from the con- 
jugal home, but turned his wife out because she 
had committed adultery, and refused to receive 
her back : and the Court held that there had 
been such a desertion of lier by him as to bring 
the case within 24 k 25 Viet. c. 55, s. 3. There 
we are asked to go further, and to say that 
where the wife departs from the conjugal home 
of her own free will, and remains absent for six 
years, living a life of profligacy in the mean- 
time, the husband is guilty of deserting his wife. 
— p. 530, 

Rex v. Ditchingham (1792) 4 Term Rep. 
769, — K.B., marginal- note corrected. 

Woodstock Union r. Shipton-on-Stour Union 
(1892) 62 L. J. M. C. 43 ; 5 R. 67 ; 68 L. T. 449 ; 
57 J. P. 167. — MATHEW and BRUCE, JJ. 

Rex V. Rochester (1813) 2 M. k S. 135.— 

K.B., distinguished. 

Rex v. Ilkeston (1825) 4 B. k C. 64 ;6D.& 

R, 64. — K.B., applied. 

Reg. v. Barton-upon-Irwell (1863) 32 L. J. 
M. C. 102 ; 3 B. k S. 604 ; 9 Jur. (N.S.) 795 ; 7 

L. T. 853.— Q.B. 

Rex v. Arnesby (1820) 3 B. k Aid. 584. — 
K.B., followed. 

St. Nicholas, Rochester v. St. Botolph, 
Bishopsgate (1S62) 31 L. J. M. C. 258 ; 12 
C. B. (N.S.) 645; 9 Jur. (N.S.) 101; 6 L. T. 
495.— EX. 

Rex v. Crediton (1831) 2 B. & Aid. 493 ; 

9 L. J. (o.s.) M. C. 89 . — k.b ..followed. 

Rex v. Burbach (1813) 1M.&S. 370. — k.b., 
overruled. 

Rex t\ Newtown (1834) 3 N. k M. 306 ; 1 A. k 
E. 238 ; 3 L. J. M. C. 79.— K.B. 

PATTESON, j, — I cannot distinguish this case 
from Rex v. Crediton , and I feel bound to decide 
it by that authority. I confess also that I can- 
not distinguish it from Rex v. Burbach, but I 


I must take it that Rex v. Crediton overruled Rex 
v. Burbach. Lord Ellen borough, in Rex v. Bil- 
bo rough (1 B. k A. 115), made a distinction 

between that case and Rex v. Burbach 

But I am quite unable to reconcile the two 
cases. — p. 311. 

Rex v. Morton (1815) 4 M. k S. 48. — k.b., 
distinguished. 

Rex v. Denio (1827) 7 B. k O. 620 ; 1 M. k R. 
294.— K.B. 

Rex v. Morton, principle applied. 

Reg. r. Kenilworth (1845) 14 L. J. M. C. 160 ; 
7 Q. B. 642 ; 2 New Sess. Cas. 66 ; 9 Jur. 898. 
— Q.B. 

Bg Payment of Rent and Rates. 

Rex v. Herstmonceanx (1827) 7 B. & C. 
551 ; 1 M. & R. 426 ; 6 L. J. (O.S.) M. C. 
35. — K .B., followed. 

Willesden Overseers v. Paddington Overseers 
(1863) 3 B. k S. 593 ; 32 L. J. M. C. 109 ; 9 
Jur. (N.S.) 874 ; 7 L. T. 784 ; 11 W. R. 425. 
—Q.B. 

Rex v. Herstmonceanx, applied. 

Reg. r. St. Giles, Cripplegate (1863) 4 B. k S. 
509 ; 33 L. J. M. C. 3 ; 10 Jur. (N. S.) 205 ; 9 

L. T. 411 ; 12 W. R. 125. — q.b. ; and Hastings 
Union r. St. James. Clerkenwell (1S65) 35 L. J. 

M. O. 05 : L. R. 1 Q. B. 38 : 6 B. k S. 914 ; 11 
Jur. (N.S.) 977 ; 13 L. T. 362 : 14 W. R. 175. 

—Q.B. 

Rex v. Herstmonceanx, inapplicable. 

Reg. 0 . Norwich Incorporation (1874) 30 L. T. 
704.— Q.B. 

Willesden Overseers v. Paddington Over- 
seers (supra) and Reg. v. St. Giles, 
Cripplegate (supra), followed. 

Hastings Union v. St. James, Clerkenwell 
(1865) 6 B. k S. 914 ; 35 L. J. M. C. 65 ; L. R. 1 
Q. B. 38 ; 11 Jur. (N.S.) 977 ; 13 L. T. 362 ; 14 
W. R. 175.— Q.B. 

Hastings Union v. St. James, Clerkenwell, 

•inapplicable. 

Reg. v. Norwich Incorporation (1874) 30 L. T. 
704 . — q.b. 

Rex v. Bridgewater (1 790) 3 Term Rep. 550. 
— k.b., overruled. 

Reg. v. Bengeworth Inhabitants (1854) 23 
L. J. M. C. 124 ; 3 El. k Bl. 637 ;2C.L. R. 
1540 ; IS Jur. 402 ; 2 W. R. 420.— Q.B. 

CROMPTON - , J. — In Rex v. Bridgewater there 
must have been an authority to the friend to pay 
inferred by the Sessions, otherwise no action for 
money paid would lie. 

Campbell, c.J. — If that case is not so 
explained, I am of opinion that it is not law. 
— p. 125. 

Rex v. Islington (1801) 1 East 283; and 
Rex v. Penryn (1816) 5 M. k S. 443, held 

overruled. 

Rex v. Penryn (1832) 4 B. k Ad. 224 ; 1N.&M. 
74 ; 2 L. J. M. C. 14.— K.B. 

den max, c.J. — The judgments which have 
been relied upon in Rex v, Islington and <Rex v. 
Penryn were considered with due respect and 
attention, and overruled in the case of Rex v. 
St. Panc-ras (2 B. k C. 122). 
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Bex v. Coppull (1801) 2 East 25, dis- 
tinguished. 

Beg. v. Llanfeathly (1853) 23 L. J. M. C. 33 : 
2 El. & Bl. 940 ; 2 C. L. R. 230 ; 17 Jar. 1123 ; 
2 W. R. 61.— Q.B. 

Bex v. 'WeQMy (1801) 2 East- 68, followed. 
Resr. -c. South Kilvington (1843) 13 L. J. M. C. 
3; 5Q. B. 216; 3 G. & JD. 157; 7 Jur. 1108. 

— Q.B. 

Rex v. Bramley (1735) Bar. Set. Cas. 75. — 

K. &., followed. 

Rex v. Axmouth (1807) 8 East 383. — K.B. 

Eex v. Bramley, appro ved but distinguished. 
Rex v. Christchurch, London (18^8) 7 L. J. 
(o.s.) M. C. 24 ; 8 B. & C. 660.— K.B. 

Eex y. Bramley, commented upon. 

St. George’s, Hanover Square v. Cambridge 
Union (1S67) 37 L. J. M. C. 17 : L. R. 3 Q. B. 
1 ; 8 B. & S. 764 : 17 L. T. 142 ; 16 W. R. 77. 
—Q.B. 

Rex v. Bramley, dictum adopted. 

Reg. {or Exeter Union) r. St. Thomas Union 
(1870) 39 L. J. M. C. 83 ; L. R. 5 Q. B. 371 ; 22 

L. T. 379 ; S. C. nom. Reg. r. Exeter Union, 18 
W. R. 997.— Q.B. 

Eex y. Axmouth (1807) 8 East 383. — K.B., 
approved. 

Rex r. Christchurch, London (1828) 7 L. J . (o.s.) 

M. C. 24; 8 B. &; C. 660,-K.b. 

Eex v. Axmouth and Eex v. Christchurch, 
London, applied. 

St. George’s, Hanover Square r. Cambridge 
Union (1867) 37 L. J. M. C. 17 ; L. R. 8 Q. B. 1 ; 
8 B. & S. 764 ; 17 L. T. 142 ; 16 W. R. 77.— Q.B. 

Rex v. Axmouth, referred to. 

Eeg. y. Christchurch, London, distinguished. 
Reg. {or Exeter Union) r. St. Thomas Union 
(1870) 39 L. J. M. C. S3 ; L. R. 5 Q. B. 371 : 22 
L. T. 379 ; 18 W. R. 997.— Q.B. 

Everton v. South Stoueham (or Eeg. v. 
Everton) (1860) 29 L. J. M. C. 165; 2 
El. & El. 771 ; 6 Jur. (N.S.) 606 ; 2 L. T. 
231 ; 8 W. R. 523. — Q.B., applied. 

Reg. r. St. Thomas Union (1870) 39 L. J. M. C. 
83 ; S. C. nom. Exeter Union v. St. Thomas Union, 

L. R. 5 Q. B. 371 ; 22 L. T. 379 ; 18 W. R. 997. 
—Q.B. 

Eeg. v. St. Lawrence, Applehy (1S45) 14 

L. J. M. C. 56 ; 6 Q. B. 842 ; D. & M. 
394 ; l New Sess. Cas. 485 ; 9 Jur. 249. — 
Q.B., adopted. 

Reg. v. Husth waite (1852) 21 L. J. M. C. 189 ; 
IS Q. B. 447 ; 16 Jur. 1068.— Q.B. 

Eeg. y. Husthwaite, distinguished. 

Eeg. v. St. Anne, Westminster (1860) 29 L. J. 

M. C.'78 ; 2 El. & El. 485 ; 6 Jur. (N.S.) 249 ; 1 
L. T. 367 ; 8 W. E. 1S0.-Q.B. 

Eeg. v. Hulme (1843) 12 L. J. M. 0. 100 ; 4 
Q. B. 538 ; 2 G. & D. 682 ; 7 Jur. 464.— 
Q.B. ; and Eeg. y. St. Marylebone (1850) 19 
L. # J. M. C. 201 ; 15 Q. B. 399 : 4 New 
Sess. Cas. 199; 14 Jur. 833. — Q.B., dis- 
tinguished. 

Reg. tf. St. Anne (Westminster) (1860) 29 L. J. 


M. C. 78 ; 2 El. & El. 485 ; 6 Jur. (N.S.) 249 ; 1 

L. T. 367 ; 8 W. R. ISO.— Q.B. 

Eex v. Ringstead (1827) 7 B- & C. 607. — K.B. ; 
Eeg. v. Ditcheat (1829) 7 L. J. (o.s.) 
* M. C. 110; 9 B. & C. 176; 4 M. & By. 
151. — K.B.: and Eeg. v. Stoke Damerel 
(1837) 6 L. J. M. C. 55 ; 6 A. & E. 308 ; 1 

N. P. 453. — K.B., considered. 

Reg. r. Westburv-on-Trvm (1857) 26 L. J. 

M. C. 76 ; 7 EL & BL 444 : 3 Jur. (N.S.) 690 ; 5 
W. R. 374.— Q.B. 

Eeg. v. Birmingham Churchwardens (1861) 
31 L. J. M. C. 63 ; 1 B. & S. 763 ; 8 Jur. 
(N.S.) 37 ; 5 L. T. 309 ; 10 W. R. 41.— 
Q.B., followed. 

Reg. Exeter Governors and Guardians 
(1869) 38 L. J. M. C. 126 ; L. R. 4 Q. B. 341, 344 ; 
10 B. & S. 433 ; 20 L. T. 693 ; 17 W. R. S50. 
—Q.B. 

Eex v. Stansfield (1743) Bur. Set. Cas. 205. — 
K.B. , disapproved. 

Rex v. Great Driffield (1828) S B. & C. 6S4 ; 
7 L. J. (o.s.) M. C. 36.— K.B. 

bayley, J. (for the Court). — The first case of 
a purchase for money by a certificated man is. 
The King v. Stansfield, where a purchase by the 
pauper for 47Z. paid by him of a leasehold estate 
in the certificated township, was held to gain 
him a settlement. It is material to look at the 
language used by the Court in their judgment. 
[His lordship then quoted part of the judgment 
of Lee, L.C.J., p. 692, and after referring to the 
subsequent cases of Hex v. Deddington (Burr. 
S. C. 220) ; Hex v. Cold Ashton (Burr. S. C. 
444) ; Rex v. Long Wittingham- (2 Bott 
531, Mich. Term, 24 Geo. 3) ; and Rex v. War- 
bling ton (1 T. R. 241), proceeded :] We do not 
feel ourselves bound by these decisions to put a 
construction upon the statute at variance with 
the plain and ordinary meaning of its words. 
It is clear that these decisions have proceeded in 
part upon a misapprehension of the precise point 
decided in the case of Bur clear v. JSastwoodhay 
(Burr. S. C. 221 ; 1 gtr. 163). The other reasons 
assigned in giving these judgments do not appear 
to us satisfactory. — p. 695. 

Wendron Overseers v. Stithians Overseers 
(IS 5 4) 24 L. J. M. C. 1 ; 4 El. & Bl. 
147 ; 3 C. L. R. 12 ; 1 Jur. (N.S.) 207 ; 3 
W. R. 16. — Q.B., distinguished. 

Reg. r. Belford Overseers (1863) 32 L. J. M. C. 
156 ; 3 B. & S. 662 ; 1 N. R. 476 ; 7 L. T. 785. 

—Q.B. 

Rex v. Great Glenn, Leicester (1833) 2 L. J. 
M. C. 69 ; 5 B. & Ad. 188 ; 2 N. & M. 91. 
— K.B., considered. 

Reg. «. Halifax (1855) 24 L. J. M. C. 65 : 4 
E1. & B1. 647 ; 3 C. L. R. 843 ; 1 Jur. (N.S.) 181 ; 

3 W. R. 239. — Q.B. 

Eex v. Thruscross (1834) 3 L. J. M. C. 83 ; 

1 A. & E. 126 ; 3 N. & M. 284.— K.B., 
referred to. 

Reg. v. St. Mary. Castlegate (1852) 21 L. J, 
M. C. 106; 16 Jur. 363.— Q.B. 

Eeg. v. Hendon (1842) 12 L. J. M. C. 3 ; 2 
Q. B. 455, — Q.B., distinguished. 

Eeg. o. Llansaintffraid Gian Conway (1853) 
23 L. J, M. C. 5 ; 2 El. & Bl. 803 ; 2 C. L. R. 
219 ; 17 Jur. 1101 ; 2 W. R. 20.— Q.B. 
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Bex v. Chadderton (1801) 2 East 27 ; and 
Bex v. Chatham (1807) 8 East 498, con- 
sidered and applied. 

Beg. v. St. G 11 Ss-in-t he- Fields (1844) 13 L. J. 
M. C. Si) ; 5 Q. B. 872 ; D. A: 3d. 110 ; 1 New 
Sess. Gas. 137 : 8 Jur. 467. — Q.B. 

Beg. y. Crondall (1847) 16 L. J. M. C. 175 ; 
10 Q. B. 812. — Q.B., applied. 

Beg. r. Wigan (1849) 19 L. J. M. C. IS ; 14 
Q. B. 2S7 ; 3 New Sess. Gas. 670 ; 13 Jur. 1052. 
— Q.B. 

Deri satire Settlement. 

Great Yarmouth v. London City (Clerk of 
the Peace) (187S) 47 L. J. M. C. 61 ; 3 
Q. B. D. 232 ; 37 L. T. 712 ; 26 W. B. 
283. — Q.B.D., disti nr/ui sited. 

\V es t b u ry-on- Severn Union r. Barrow-in- 
Furness Overseers (1878) 47 L. J. M. G. 79 : 3 
Ex. D. 88 ; 38 L. T. 315 ; 26 W. R. 372.— Q.B. 

Great Yarmouth v. London City (Clerk of 
the Peace), observed upon . 

Tenterden Union r. St. Marv, Islington (1878) i 
47 L. J. M. 0. 81, 83 ; 38 L. T. 485.— q.b.d. 

i 

Great Yarmouth v. London City (Clerk of j 
the Peace), applied. 

Madelev Union (or Reg.) v. Bridgnorth Union 
(1882) 52 L. J. M. C. 17 ; 9 Q. B. D. 765, 776.— 
FIELD and cave, JJ. ; affirmed, (1883) 52 L. J. 
M. C. 71 : 11 Q. B. D. 314.— c.A. BRETT. 
COTTON and BOWEN, L.JJ. 

Great Yarmouth v. London City (Clerk of 
the Peace), referred to. 

Reg. r. St. Marylebone Union (1SS4) 53 L. J. 
M. O.S8 ; 13 Q. B. D. 15, 19.— q.b.d. ; affirmed , 
53 L. J. M. C. 38 ; 13 Q. B. D. 22.— C.A. 

Westbury-on-Severn Union v. Barrow-in- 
Furness Overseers (1878) 47 L. J. M. C. 
79 ; 3 Ex. D. 88 ; 38 L. T. 315 : 26 W. R. 

3 72. — Q .B. , distinguish ed. 

Tenterden Union v. St. Mary, Islington, Union 
(1878) 47 L. J. M. C. SI ; 3S L. T. 485.— c.P.D. 

Westbury-on-Severn Union v. Barrow-in- 
Furness Overseers, followed. 

Hereford Union >v. Warwick Union (1879) 48 

L. J. M. 0. 111. — field and manisty, jj. 

Westbury-on-Severn Union v. Barrow-in- 
Furness Overseers. See 

Madelev Union (or Reg.) r. Bridgnorth Union 
(1882) 52*L. J. M. G. 17 : 9 Q. B. 1). 765, 778.— 
B’lELB and CAVE, JJ. ; affirmed , (1883) 52 L. J. 

M. G. 71 ; 11 Q. B. D. 314.— C.A. 

Westbury-on-Severn Union v. Barrow-in- 
Furness Overseers, followed. 

Bath Union v. Berwick-upon-Tweed Union 
(1892) 61 L. J. M. 0.137 ; [1892] 1 Q. B. 731 ; 
66 L. T. 258 ; 40 W. B. 414 ; 56 J. P. 296.— 
WEIGHT and LAWRANOE, JJ. 

Keynsham Union v. Bedminster Union 
(1878) 47 L. J. M. 0. 73 ; 3 Q. B. D. 344 ; 
38 L. T. 507 ; 26 W. R. 591.— Q.B.D., 
adopted. 

Madeley Union (or Beg.) r. Bridgnorth Union 
(1S82) 52 L. J. M. C. 17 ; 9 Q. B. D. 705, 777.— 
field and CAVE, JJ. ; affirmed , C.A. (supra). 


Keynsham Union v. Bedminster Union, con- 
Jirmed. 

Llanellv Union t\ Neath Union (1S93) 62 
L. J. M. C. 112 ; [1893] 2 Q. B. 38 : 69 L. T. 
194 ; 57 J. P. 694.— POLLOCK, B. and KENNEDY. J. 

Woodstock Union v. St. Pancras Overseers 
(1878) 48 L. J. M. G. 1 ; 4 Q. B'. D. 1 ; 39 
L. T. 256 ; 27 W. B. 229.— Q. B.D., not 
applied. 

Hereford Union r. Warwick Union (1879) 48 
L. J. M. 0. Ill — field and manisty, jj. 

Woodstock Union v. St. Pancras Overseers, 

approved. 

Madelev Union (or Beg.) r. Bridgnorth Union 
(1882) 52*fj. J. M. G. 17 ; 9 Q. B. D. 765, 779.— 
field and cave. jj. ; affirmed (supra, col. 2157). 

Manchester Overseers v. St. Pancras Union 
(1879) 4 Q. B. D. 409 ; 41 L. T. 218 ; 27 
W. B. 885. — Q.B.D.. approved and followed. 
Fulham Union (or Reg.) v. Portsea Union 
(1881) 50 L. J. M. C. 144 ; 7 Q. B. D. 3S4.— 
POLLOCK, B. and MANISTY, j, 

Manchester Overseers v. St. Pancras Union, 

applied. 

Madelev Union (or Reg.) v. Bridgnorth Union 
(1882) 52 L. J. M.C. 17 ; 9 Q. B. D. 765, 779.— 
FIELD and cave, JJ. ; affirmed , C.A. (supra, 
j col. 2157). 

Manchester Overseers v. St. Pancras Union, 

referred to. 

Salford Union r. Manchester Overseers (1882) 
52 L. J. M. C. 34 ; 10 Q. Ik D. 172, 177 ; 43 
L. T. 119 ; 31 W. R. 380 : 47 J. P. 419.— Q.B.D. 

Manchester Overseers v. St. Pancras Union, 

referred to. 

Marylebone Union i\ Wycombe Union (or 
Reg. f . Marylebone Union) (1S84) 53 L. J. M. C. 
88 ; 13 Q. B. D. 15, 18. — Q.B.D. ; affirmed, C.A. 
(infra). 

Hollingbourne Union v. West Ham Union 
(1SS1) 50 L. J. M. 0. 74 ; 6 Q. B. D. 580 ; 
44 L. T. 520 : 29 W. R. 629 ; 45 J. P. 634. 
— Q.B.D., referred to. 

Reg. v. Portsea Union (1881) 50 L. J. M. C. 
144 ; 7 Q. B. D. 3S4, 387 .— pollock, b. and 

MANISTY, J. 

Hollingbourne Union v. West Ham Union, 

commented on. 

Madeley Union (or Reg.) r. Bridgnorth Union 
(1882) 52 L. J. M. G. 17 ; 9 Q. B. D. 765 ; 47 
L. T. 301 ; 31 W. R. 429.— FIELD and CAVE, JJ.; 
affirmed , C.A, (supra, col. 2X57). 

Hollingbourne Union v. West Ham Union, 

referred to. 

Reg. ‘V. Marylebone Union (1884) 13 Q. B. D. 
35, 18 : 49 L. T. 59.— w. williams and smith, 
JJ. ; affirmed, 53 L. J. M. C. 38 ; 13 Q. B. D. 
22 ; 50 L. T. 442. — C.A. BRETT, M.R., BOWEN 
and fry, L.JJ. 

Hollingbourne Union v. West Ham Union, 

approved. r 

Beigate Union r. Croydon Union (1889) 59 
L. J. M. C. 29 ; 14 App. Gas. 465, 490 ; 61 L. T. 
733 ; 38 W. R. 295 : 53 J. P. 580.— H.L, (E,). 
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Madeley Union (or Reg.) v. Bridgnorth 
Union (1883) 52 L. J. M. C. 71: 11 
Q. R, D. 314 ; 48 L. T. 600; 31 W. R. 
938. — C.A., referred- to, 

Res. r. Preston (or Garstang) Union (1883') 

52 UJ. M. C. 37, 98 11 Q. B. D. 113, 116 ; 49 

L. T. 104. — pollock. B. and north, J. ; Maryle- 
bone Union /■. Wycombe Union (nr .Reg. r. 
Marylebone Union "(1884) 53 L. J. II. 0. 88 : 13 
Q. B. D. 15, 18 ; 49 L. T. 59. — q.b.D. : affirmed. 

53 L. J. M. C. 38 ; 13 Q. B. D. 22 ; 50 L. T. 442! 
— C.A. ; Edmonton Union v. St. Mary, Islington, 
Union (1885) 54 L. J. M. G. 146 ; 15 Q. B. D. 
339.— C.A. 

Madeley Union (or Reg.) v. Bridgnorth 
Union, applied. 

Maidstone Union v. Holborn Union (18S6) 56 
L. J. M. G. 91 ; 17 Q. B. D. S17 ; 51 J. P. 54.— 
MATHEW and SMITH, JJ. 

Madeley Union (or Reg.) v. Bridgnorth 
Union, followed. 

St. Pan eras Guardians r. Norwich Guardians 
(1887) 56 L. J. M. 0. 37 ; IS Q. B. D. 521 : 56 
L. T. 311 ; 35 IV. R. 547; 51 J. P. 343.— 
■DENMAN and MATHEW, JJ. 

Madeley Union (or Reg.) v. Bridgnorth 
Union, explained . 

Dorchester Union r. Poplar Union (1888) 57 
L. J. M. ('!. 78 ; 21 Q. B. D. 88, 92 ; 59 L. T. 
687 ; 36 W. R. 706 ; 52 J. P. 435.— C.A. 

ESHER, m.r. — There are observations in that 
case which may be treated in one of two ways — 
if they are treated as made with regard to the 
whole section, then they were not necessary for 
the decision of the case ; but it is not fair "to so 
treat them ; the Court was there using language 
with regard to each case mentioned in the section, 
and noi.e of the language used either by myself 
or Cotton, L.J. is contrary to this — that the* last 
part of the first clause of sect. 35 applies to the 
case of a person who is over sixteen at the time 
when he or she is to be removed, but who has 
not acquired any settlement, other than that 
which he or she had when the age of sixteen 
was attained — that is, the settlement of the 
father or widowed mother. — p. 80. 

Madeley Union (or Reg.) v. Bridgnorth 
Union, disapproved,. 

Reigate Union r. Croydon Union (1889) 59 
L. J. Si. 0. 29 : 14 App. Cas. 465, 488 ; 61 L. T. 
733; 38 W. K. 295; 63 J. P. 580.— H.L. (E.) ; 
and see Llanelly Union -v. Neath Union (1893) 
62 L. J. M. 0. il2 ; [1893] 2 Q. B. 38.— Q.B.D. 

Liverpool Union y. Portsea Union (1884) 53 
L. J. M. C. 58 ; 12 Q. B. D. 303 ; 50 L. T. 
296 ; 32 W. R. 494 ; 4S J. P. 406.— q.b.D., 
obser rations applied. 

Reg. (or Iieadirigtori Union) r. St. Olave’s 
Union (1884) 53 L. J. M. C. 91 ; 13 Q. B. D. 
293 ; 50 L. T. 444 ; 32 W. R. 738 ; 48 J. P. 647. 
— C.A. BRETT, M.R., BOWEN and PRY, L.JJ. 

Liverpool Union v. Portsea Union, distin- 
guished. 

Edmonton Union v. St. Mary, Islington, Union 
(1885) 15 Q. B. D. 95, 101 ; 53 L. T. 327; 49 
J. P. 804 . — q.b.D. ; affirmed , 54 L. J. M. C. 146 ; 
15 Q. B. D. 339.— C.A. 

O.C, 


Marylebone Union t. Wycombe Union for 
Reg. v. Marylebone Union) (1884; 53 
L. J. M. C. 88 : 13 Q. B. D. 15 ; 5 n L. T. 
442 ; 48 ,T. I\ 566. — C.A.. approved. 

Northwieh Union r.'St. Paneras Union (1888) 
58 L. J. M. C. 73 ; 2*2 Q. P>. D. 164 ; 60 L. T. 
144 ;.37 W. R. 206 : 53 J. P. 196. — C.A. COTTON, 
BINDLEY and BOWEN, L.JJ. 

Edmonton Union (or Reg.) v. St. Mary, 
Islington (1885) 54 L. J. At. C. 146; 15 
Q. B. 1). 339. — C.A., applied. 

Maidstone Union v. Holborn Union (1886) 56 
L. J. M. 0. 91 ; 17 Q. B. 1). 817; 51 J. P. 54.— 
MATHEW and SMITH, JJ. 

Edmonton Union (or Reg.) v. St. Mary, 
Islington, overruled. 

Dorchester Union r. Poplar Union (18S8) 57 
L. J. M. 0. 7S ; 21 Q. B. D. S8 ; 59 L. T. 687 ; 
36 W. R. 706 ; 52 J. P. 435. — C.A. ESHER, M.E., 
BINDLEY and LOPES, L.JJ. 

esher, m.r. — The ease here is that of a person 
who had a settlement — namely, her father’s — 
when she attained the age of sixteen, and who. 
it is said, retains that settlement until she 
acquires another. Here she has not acquired 
another, and she therefore retains that settle- 
ment which she had at the moment when her 
case is to be considered — that is, when the 
removal is to take place. The only case which 
is really contrary to that view is The Islington 
Case. I protest that Th e Bri dg north Case (sn pra ) 
is not ; there are observations in that case which 
may be treated in one of two ways — if they are 
treated as made with regard ro the whole section, 
then they were not necessary for the decision of 
the case ; but it is not fair to so treat them ; the 
Court was there using language with regard to 
each case mentioned in the section, and none of 
i he language used either by myself or Cotton, L J. 
is contrary to this — that the last part of the first 
clause of sect. 35 applies to the case of a person 
who is over sixteen at the time when he or she 
is to be removed, but who has i ot acquired any 
settlement other than that which he or she had 
when the age of sixteen was attained — that is, 
the settlement of the father or widowed mother. 
The Islington Case in the Divisional Court, is the 
only decision which is contrary to that ; but it 
was affirmed by the C. A. upon the understanding 
that it was the same as The Bridgnorth Case. 
In my opinion The Bridgnorth Case was rightly 
decided, and is not in conflict with the present 
case. The decision of the C. A. in The Islington 
Case was right if taken upon the assumption 
that the case was the same as The Bridgnorth 
Case; but if it is to be dealt with as affirming 
the decision of the Divisional Oouit upon a 
ground other than what I have stated, then 
the decision of the C. A. was wrong. We have, 
however, now got 2he High worth Case [reversed 
in H. L. (ante, col. 2152)]. and the 0. A. 
being in the position of having two conflicting 
decisions must differ from one of them, and must, 

I think, adopt that decision which they think 
right. In my opinion The ffighworth Case was 
rightly decided, and is a case in which infinite 
care was taken, and one which makes the law 
simple. — p. 80. 

esher, M.R., at the conclusion of the judg- 
ments : It must be understood from what has 
been said that we think the decision of the 
Divisional Court in The Islington Case was 
wrong. — p. 82. 
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Maidstone Union v. Holborn Union (1SS6) 
5<> L. J'. M. C. 1)1 ; 17 Q. B. 1). 817 ; 51 
J. P. 54.— Q.B.D., approved, and followed* 
Kingsbridge Uni n v. East Stone iouse Uiiion 
(1887; 50 L. J. M. C. 88 ; 18 Q. R. 1). 528 ; 50 
L. T. 383 ; 35 W. B. 580 ; 51 J. P. 470.— DAY 
and wills, jj. 

Maidstone Union v. Holborn Union and 
Kingsbridge Union v. East Stonthouse 
Unicn, discussed and appro mi. 

Croydon Union v. Rs-i irate Union (1837) 56 
L. J. M. C. 93 ; 19 g, B. D. 385 ; 57 L. T. 917 : 
35 W. B. 824 ; 51 J. P. 724.— C.A. ; reverted 
(infra). 

Croydon Union v. Beigate Union (1887) 56 
L. J. M. C. 93 ; 19 Q. B. U. 885 ; 57 L. T. 917 ; 
35 W. B. 824 ; 51 J. P. 724. — C.A. ESHER, M.R. 
and fry, L.J. ; reverted now. Beigate Union v. 
Croydon Union (1889) 59 L. J. M. ,C. 29; 14 
App, Cas. 405 01 L. T. 7B3 ; 38 W. R. 295 ; 53 

J. P. 580. — h.L. (E.). 

Beigate Union v. Croydon Union (su-pra, in 
h.l followed. 

West Derby Union v. Atcham Union (1S89) 
59 L. J. M. C. 17 ; 24 Q. B. D. 117; 38 W. R. 
361 ; 54 J. P. 485. — C.A. : Manchester Overseers 
r. Ormskirk Union (1890) 59 L. ,J. M. C. 103 : 
24 Q. B. D. 678 ; 62 L. T. 661 ; 3S W. R. 778 ; 
54 J. P. 487. — COLEiiiDG-E, c. J. and mathew, j. : 
West Ham Union r. St. Giles Union (1890) 59 
L. J. M. C. 144 ; 25 Q. B. D. 272 ; 63 L. T. 496 : 
38 W. B. 736; 54 J. P. 520. — COLERIDGE, C.J. 
and WILLS, J. 

Beigate Union v. Croydon Union, considered. 
Llai.eJly Union r. Neath Union (1893) 62 

L. J. M. C. 112 ; [1S93J 2 Q. B. 38; 69 L. T. 
194 ; 57 J. P. 694.— POLLOCK, B. and KENNEDY, J. 

Beigate Union v. Croydon Union, opinion 
adhered, to. 

Plynio ith Union r. Axminster Union (189S) 
67 L. J. Q. B. 871 ; [1898 J A. C. 586 ; 79 L. T. 
4. — H.L. (E.) ; and see West Ham Union ■?:. 
Holb<-acl) Union (1903) 72 L, J. K. B. 801 ; 
[1903] 2 K. B. 627.— K.B.D. 

Honiton v. St. Mary Axe, 2 Salk. 535, over- 
ruled. 

Rex v. Lubbenham (1791) 4 Term Rep. 251. — 

K. B. 

Bex v. Boacli (1795) 6 Term Bep. 247 ; 3 
R. R. 169. — K.B., considered. 

Reg. r. Lytchet M a travels (1827) 6 L. J. (o.s.) 

M. C. 11 ; 7 B. & C. 226 ; 1 M. & By. 25.— K.B. ' 

Bex v. Wilmington (1822) 5 B. & Aid. 525; 
1 JD. -fc R. 14o.— K.B., followed. 

Reg. v. Scammonden (1846) 15 L. J. M. C. 
30 ; 8 Q. B. 351 ; 2 New Sess. Cas. 189 ; 10 Jur. 
110.— Q.B. 

Bex v. Eotherfield Greys (1823) 1 B. & 0. 
345 ; 2 L). & R. 628. — K.B., distinguished. 
Rexr. Lytcliet Matravers (1827) 6 L. J. (o s.) 
M. C. 11 ; 7 B. & O. 226 ; 1 M. & By. 25.— K.B. 

Rex v. Walthamstow Inhabitants (1837) 6 
L. J. M. C. 52 ; 6 A. & E. 301. — Q.B., con- 
Jirmed. 

Llanellv Un’on r. Neath Union (1893) 62 

L. J. M. C. 112; [1893] 2 Q. B. 38; 69 L. T. 
194 ; 57 J. P. 694.— POLLOCK, B. and KENNEDY, J. 


Beg. v. S,t. Mary, Newington (1843) 12 
L. J. M. C. (IS ; 4 Q. B. 581 ; 2 G. & I). 
626 ; 7 Jur. 440. — Q.B., adopted. 

Madeley Union (or Reg.) c. Bridgnorth Union 
(1S82) 52 b. J. M. C. 17 ; 9 Q. B. D. 765, 775.— 
J.B.D, : affirmed, C.A. (supra, col. 2159) : Salford 
Union v. Man chest r Overseers (1882) 52 L. J. 
M. C. 34 ; 10 Q. B. D. 172, 177 ; 48 L. T. 119 ; 
>1 IV. R. 380 ; 47 J. P. 419. — Q b.d. : Beigate 
Union v. Croydon Union (1*89) 59 L. J. M. C. 
29 ; 14 App. Cas. 465, 483; 61 L. T. 733 ; 3S 
vV. R. 295 ; 53 J. P. 580. — H.L. (s.) ; High- 
worth and Swindon Union ?\ Wcstbury-on- 
>evern Union (L889) 59 L. J. M. C. 29 ; 14 
App. Cas. 465 ; 61 L. T. 733 : 38 W. R. 295 ; 53 
J. P. 580. — H.L. (E.) ; and Llanellv Union r. 
Meath Union (1893) 62 L. J. M. (J. il2 ; [1893] 

2 Q. B. 38 ; 69 L. T. 194 ; 57 J. P. 694.— Q. B.D. 

Beg. (orBodenham) v. St Andrews, Worces- 
ter (1853) 22 L. J. M. C. 39 ; 1 El. & Bl. 
465 ; 17 Jur. 206; 1 W. It. 129.— Q.B., 
app roved. 

Reg. r. Sutton-le-Brailes (1S56) 25 L. J. M. 0. 

57 ; 5 El. & Bl. 814 ; 2 Jur. (N.s.) 210 ; 4 W. R. 
206.— Q.B. 

Beg. (or Bodenham) v. St. Andrews, Worces- 
ter. See 

Madeley Union (or Reg.) r. Bridgnorth 
Guardians (1SS2) 52 L. J. M. C. 17 ; 9 Q. B. D. 
765, 775 . — q.b D.; affirmed, C.A. (supra, col. 2159) ; 
and Salford Union r. Manchester Overseers 
(1882) 52 L. J. M. C. 34 ; 10 Q. B. JD. 172, 177 ; 
48 L. T. 119 ; 31 W. R. 380 ; 47 J. P. 419.— q.b.d. 

Beg. (or Bodenham) v. St. Andrews, Worces- 
ter, approved. 

Northwich Union v. St. Pancras Union (1888) 

58 L. J. M. C. 73 ; 22 Q. B. D. 164 ; 60 L. T. 
444 ; 37 VV. R. 206 ; 53 J. P. 196.— C.A. COTTON, 
LINDLEY, and BOWEN, L.JJ. 

Beg. (orBodenham) v. St. Andrews, Worces- 
ter, adopted. 

Highwortli and Swindon Union r. Westbury- 
on-Severn Union (1889) 59 L. J. M. C. 29 ; 14 
App. Cas. 465 ; 61 L. T. 733 ; 38 VV. R. 295 ; 53 
J. P. 580.— H.L. (E,). 

Beg. (or Bodenham) v. St. Andrews, Worces- 
ter, referred to. 

Beigate Union Croydon Union (1889) 59 
L J. M. C. 29 ; 14 App. Cas. 465, 483 ; 61 L. T. 
733 ; 38 W. R. 295 ; 53 J. P. 580.— H.L. (E.). 

Beg. v. Preston (1840) 10 L. J. M. C. 23 ; 12 
A. vfc E. 822 ; 4 P. & D. 509 — Q.B. , followed. 
Reg. r. Newchurch (1862) 32 L. J. M. C. 19 ; 

3 B. & S. 107 ; 9 Jur. (N.S.) 536 ; 7 L. T. 271 ; 
11 W. R. 24.— Q.B. 


5. Removal. 

Bex. v, St. James, Bury St. Edmunds (1808) 
1 0 East 25, adopted. 

Tomlinson v. Beutall (1826) 5 L. J. (O.S.) 
M. C. 7 ; 5 B. & C. 738 ; 8 D.&R.493 ; 29R.R. 
375. — K.B. 

Reg. v. St. James, Bury St. Edmunds, 

adopted * 

Beg. v. St. Paul’s, C-ovent Garden (1846) 16 
L. J. M. .C. 11 ; 7 Q. B. 533 ; 2 New Sess. Cas. 
508 ; 10 Jur. 10S1.— Q.B. 
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Rex v. St. James, Bury St. Edmunds and 
Rex v. St. Lawrence, Ludlow (1821) 4 B. 
& AM. 660 : 23 R. E. 43.'). — K.B.. appro red. 
Reg. r. Cucklield (1855) 25 L. J. M. C. 4 ; 5 
El. & Bl. 523 ; 1 Jur. (N.S.) 1047 ; 4 W. E. 

1 1 . — Q.B. 

Rex v. Eltliam (1804) 5 East. 118 ; anil Reg. 
v. Stogumber Inhabitants (1880) 8 L.*J. 
M. C. 2U; 9 A. eSc E. (522 ; 1 P. k I). 409 : 
2 W. W. & H. 95. — K.B., observed upon. 
Eeg. v. Preston {or Cfarstang) Union (1883) 52 
L. J. M. C. 97 ; 11 Q. B. D. 113 ; 49 L. T. 104.— 

POLLOCK. B. and NORTH, J. 

Reg. v. Combs (1858) 25 L. J. M.* C. 59 : 5 
El. & Bl. 892 : 2 Jur. (N.S.) 255 : 4 W. R. 
243. — K.B., folloived. 

Reg. r. St. Clement Danes (1862) 32 L.J. M.C. 
25 ; 3 B. k S. 143 : 9 Jur. (N.S.) 437 ; 7 L. T. 
324: 11 W. E. 63.— Q.B. 

Rex v. Cottingham (1827) 7 B. &: 0. 615 ; 1 
M. k Ry. 439. — K.B., recognised. 

Eeg. r. All Saints, Derby (1849) 19 L. J. M. C. 
14 ; 14 Q. B. 207 ; 3 New Sess. Gas. 653,858 ; 13 
Jur. 1100. — Q.B. ; Eeg. r. St. Marylebone (1851) 
20 L. J. M. C. 61 ; 16 Q. B. 352 ; 15 Jur. 245.— 
q.b. ; Much Iloole Overseers c. Preston Overseers 
(1851) 21 L. J. M. C. 1 ; 17 Q. B. 548 ; 15 Jur. 
1152.— Q.B. 

Rex v. Cottingham and Reg. v. All Saints, 
Derby, considered and applied . 

Poor Law Commissioners for Ireland r. Liver- 
pool Vestry (1869) 39 L. J. M. 0. 25 ; L. R. 5 
Q. B. 79 ; 10 B. k S. 921 ; 21 L. T. 636 ; 18 
W. E. 376.— Q.B. 

Reg. v. St. Giles, Cripplegate (1851) 21 L. J. 
M. C. 26 ; 17 Q. B. 636 ; 15 Jur. 1152.— 
Q.B., followed. 

Eeg. v. Newchurch (1862) 32 L. J. M. C. 19 ; 
3 B. k S. 107 ; 9 Jur. (N.S.) 536 ; 7 L. T.271 ; 11 
W. E. 24.— Q.B. 

Reg. v. St. Giles, Cripplegate, adopted. 

Poor Law Commissioners for Ireland v. Liver- 
pool Vestry (supra). 

Reg. v. Brighthelmstone (1854) 24 L. J. 
M. C. 41.— Q.B. , applied. 

Eeg. r. Mast Stonehouse (1855) 24 L. J. M. C. 
121 ; 4 El. k Bl. 901 : 3 C. L. E. 855 ; 1 Jur. 
(N.S.) 573 : 3 W. E. 375. — Q.B. 

Rex v. Oakmere (1822) 5 B. & Aid. 775. — 
K.B., considered. 

Eeg. v. Tipton (1842) 11 L. J. AT. C. 89 ; 3 
Q. B. 215 : 2 G.k D. 92 ; G Jur. 760.— Q.B. 

Rex v. Oakmere and Reg. v. Hunnington 
(1843) 5 Q. B. 273 ; 13 L. J. M. C. 24.— 
Q.B., distinguished. 

Eeg. r. St. Martin (New Sarum) (1846) 15 
L. J. M. C. 123 ; 9 Q. B. 241 ; 2 New Sess. Cas. 
416 ; 10 Jur. 594.— Q.B. 

Rex v. Oldbury (1885) 4 A. & E. 167.— K.B., 
considered. 

Eeg. v. Tipton (1S42) 11 L. J. M. C. 89 : 3 
Q. B. ; 2 <i. k JD. 92 ; 6 Jur. 760 — Q.B. 

Rex v. Oldbury, applied. 

Stourbridge r. Droitwich (1871) 40 L. J. M. C. 
1S6 ; L. E. 6 Q. B. 769, 775 ; 25 L. T. 411. — Q.B. 


Reg. v. Tipton (1842) 11 L. J. M. C. 89: 3 
Q. B. 215 ; 2 Or. & D. 92 : 6 Jur. 760.— 
Q.B., distinguished. » 

Rear. r. St. Marlin (New Sarum) (1846) 15 

L. J. 31. C. 123 : 9 Q. B. 241 ; 2 New Suss. Cas. 
416 : 10 Jur. 594. — Q.B. 

Reg. v. Tipton, follotred but disapproved. 

Stourbridge Union r. Droitwich Union (1871) 
40 L. J. M. C. 186 ; L. E. 6 Q. B. 769 : 25 L. T. 
411. 

Blackburn, J. — We find that from Reg. v. 
Tipton to Reg. v. St. Martin s, Mew Sarum (9 
Q. B. 249), on four occasions when the present 
question has come before the Court the judges 
have always held according to the decision in 
the present case. I quite agree with my lord 
that they were originally mistaken : but I also 
think wc ought not lightly to upset their judg- 
ments. I say that for this reason, viz., that when 
a case does not go to a Court of Appeal, and we 
are quite sure that there has been a mistake, we 
are not bound to follow on in error, but when 
the matter is not an important point affecting 
people in general, then communis error far.it jus 
is a maxim which we should apply, unless we 
see distinctly that the decided cases were founded 
in mistake, and that 1 he reversal of them would 
be the greater benelit though unsettling the law. 

Reg. v. Tipton, followed. 

St. Saviour’s Union r. Dorking Union (1898) 
67 L. J. Q. B. 408 ; [1898] 1 Q. B. 594 ; 7S L. T. 
29 ; 46 W. E. 309 ; 62 J. P. 308. — c.A. lindley, 

M. R., RIG-BY and WILLIAMS, L.JJ. 

Reg. v. Tipton and St. Saviour’s Union v. 
Dorking Union, distinguished. 

West Ham Union v. L. C. C. (1901) 70 L. J. 
K. B. 503 ; [1901] 1 K. B. 720 ; 84 L. T. 471 ; 49 
W. E. 443 ; 65 J. P. 358. — darling and 
channell, JJ. ; affirmed, c.A. (see infra'). 

Reg. v. Tipton and St. Saviour’s Union v. 
Dorking Union, distinguished. 

West Ham Union r. L. O. C. (1902) 71 L. J. 
K. B. 299 ; [1902] 1 K. B. 562 ; S6 L. T. 134 ; 50 
W. R. 275 ; 66 J. P. 356.— C.A. COLLINS, M.R., 
ROMER and MATHEW, L.JJ. 

romer, l.j. — Reg. v. Tipton Inhabitants has 
been followed by a long series of cases ending 
with St. Sarioia^s Union v. Dorking Union and 
cannot now be disregarded by the Court. But 
those cases are not in themselves wholly satis- 
factory, and the principle upon which they were 
decided ought not to be extended to other cases, 
where the facts are substantially different. . . . 
It seems to me that when Reg. v. Tipton Inhabi- 
tants is looked at, it will be found that the 
ground of the decision was that the original 
parish had ceased to exist. This, in my opinion, 
does not apply to the present case. — p. 302. 

Reg. v. St. Martin, New Sarum (1846) 15 
L. J. M. C. 123 ; 9 Q. B. 241 ; 2 New 
Bess. Cas. 416 ; 10 Jur. 594 . — q.b ., followed 
but disapproved. 

Stourbridge v. Droitwich (1871) 40 L. J. M. C. 
186 ; L. R. 6 Q. B. 769, 775 ; 25 L. T. 411.— Q.B. 

Reg. v. St. Martin, New Sarum. followed. 

West Ham Union r. L. C. C. (1901) 70 L. J. 
K. B. 503 ; [1901] 1 K. B. 720 ; 84 L. T. 471 : 49 
W. E. 443 ; 65 J. P. 358, — DARLING and CHAN- 
NELL, JJ. ; affirmed , H.L. (supra). 

69 — z 
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Beg. v. St. Martin, New Sarum, applied. 
West Ham Union r. L. C. 0. (1902) 71 L. J. 

K. B. 299 ; [1902^ 1 K. B. 502 : SO L. T. 134 : 

50 W. B. 275 ; 66 J. P. 35G.— c.A. 

Stourbridge Union v. Droitwicb Union 
(1871) 40 L. J. M. C. 186 : L. R. 0 Q. B. 
769 : 25 L. T. 411. — Q.B., olatprre.il upon. 
St. Saviour's Union r. Dorking Union (1898) 
67 L. J. Q. B. 408 ; [1898] 1 Q. B. 594 ; 78 L. T. 
29 ; 46 W. R. 309 ; 62 J. P. 308. — C.A. 

West Ham Union v. L.C.C. (1902). — c.A. 
( supra ), discussed and applied . 

Bootle Union r. Whitehaven Union (1903) 72 

L. J. Ch. 582 ; [1903] 2 Oh. 142 ; 89 L. T. 237 ; 

51 \V. R. 550 ; 67 J. P. 325. — BYRNE, J. 

Beg. v. Great Salkeld (1864) 33 L. J. M. C. 
185. — Q.B., held, superseded. 

■ Reg. r. Bolton -le- Sands (1865) 35 L. J. M. G. 
54 ; 12 Jur. (x.S.) 371 ; 13 L. T. 523 : 14 VV. R. 
177.— Q.B. 

Beg. v. Glossop (1848) 17 L. J. M. G. 171 : 
12 Q. 3». 117 : 3 New Sess. Gas. 256; 12 
Jur. 1071 . — q.b., not applied. 

Reg. r. Ched grave (1S49) 19 L. J. M. C. 54: 
12 Q. B. 206 ; 4 New Sess. Gas. 69 ; 14 Jur’. 
266.— Q.B. 

Reg. v. Glossop, distinguished. 

Pieg. r Cudham (1859) 28 L. J. M. C. 105 ; 
1 EL & EL 409 ; 5 Jur. (N.s.) 269 ; 7 W. R. 
161.— Q.B. 

Reg. v. Glossop, adopted. 

Beg. t\ St. George-in-the-East (1870) 39 L. J. 

M. C. 90 ; L. R. 5 Q. B. 364 ; 22 L. T. 440 ; 18 
W. R. 787. — Q.B. 

Beg. y. Glossop, adopted. 

Medway Union v. Bedminster Union (188S)57 

L. J. M. G. 129 ; 21 Q. B. 13. 278, 281 ; 61 L. T. 
35 ; 36 W. R. 851 ; 52 J. P. 788.— C.A. ESHER, 

M. R. and LENDLEY, l.j. ; lopes, L.J. dissenting ; 
affirmed , (1889) 59 L. J. M. C, 29 ; 14 App. Cas. 
465 : 61 L. T. 733 ; 38 W. R, 295 ; 53 J. P. 580. 
— H.L. (E.). 

Beg. v. St. George-in-the-East (1870) 39 
L. J. M. C. 90 ; L. R. 5 Q. B. 364 ; 22 

L. T. 440 ; 18 W.IL 787.— Q.B., adopted. 
Reg. v. St. Olave’s Union (1873) 43 L. J. M. C. 

15 : L. R. 9 Q. B. 38 ; 29 L. T. 426 ; 22 W. R. 
75. — q.b. ; and Medway Union v Bedminster 
Union (18SS). — c.A. (supra'). 

Reg. v. Worcester Union (1874) 43 L. J. 

M. G. 102 ; L. R. 9 Q. B. 340 ; 30 L. T. 
357 : 22 W. R. 572. — Q.B., applied. 

Manchester Overseers r. Ormskirk Union 
(1886) 16 Q. B. D. 723 ; 54 L. T. 573 ; 34 W. R. 
533 ; 50 J. P. 518.— MATHEW and SMITH, jrj. 

Beg. v. Gomersal (1848) 17 L. J. M. C. 163 ; 
12 Q. B. 76 ; 3 New Sess. Cas. 284 . — q.b., 
not applied. 

Reg. t. Pott Shrigley (1S4S) IS L. J. M. C. 33 ; 
12 Q. B. 143 ; 3 New Bess. Cas. 317 ; 13 Jur. 
60.— Q.B. 

Beg. v. Salford (1848) 17 L. J, M. C. J 70 ; 12 
Q, B. 106. — Q.B., applied. 

Reg. i\ Pott Shrigley (supra). 


Beg. v. Salford, impugned. 

Hart field r. Rotherfield' (or Reg. r. Hartfield) 
(1852) 17 Q. B. 746 ; 21 L. J. M.“c. 65 ; 16 Jur. 
244. — Q.B. 

CAMPBELL, C..T. (for the Court).— With one 
exception the decisions upon this statute are all 
reconcilable with the view we now take of it. 
That exception is JR eg. v. Salford. There the 
pauper had been residing in the parish of Salford 
thirteen years preceding the date of the order of 
removal, except some months during which he 
was in the house of correction in another parish, 
under sentence for a misdemeanor ; and it was 
held that this imprisonment should be included 
in the computation in considering whether he 
! had resided in Salford five years next before the 
application for the warrant, so as to render him 
remouible. On further consideration of the 
statute, we think that sufficient effect was not 
given in that case to the words “ for all pur- 
poses,' 5 and its authority is already considerably 
shaken by the consequent decision in Reg. v. 
Holfteeh, (16 Q. B. 404). — p. 763. ( Orerruled , 
infra.) 

Beg, v. Salford, explained. 

Reg. r. Holbeck Overseers (1851) 20 L. J. 
M. C. 107 ; 16 Q. B. 404 ; 15 Jur. 271.— Q.B. 

Beg. v. Pott Shrigley (1S4S) 18 L. J. M. G. 
33 ; 12 Q. B. 143 ; 8 New Sess. Cas. 317 ; 
13 Jur. 60. — Q.B., explained. 

Reg. v. Holbeck Overseers (1851) 20 L. J. 
M. C. 107 ; 16 Q. B. 404 ; 15 Jur. 271.— Q.B. 

Beg. v. Pott Shrigley, adopted. 

Reg. v. Llanelly (1851) 20 L. J. M. C. 179 : 17 
„Q. B. 40 ; 15 Jur. 510 . — Q.b. 

Beg. v. Pott Shrigley. distinguished. 

Reg. v. Potterhan worth (1858)' 28 L. J. M. C. 
56 ; 1 El. & El. 262 ; 4 Jur. (N.S.) 1277 ; 7 W. R. 
10b. — Q.B. . 

Beg. v. Pott Shrigley, considered. 

West Ham Union -r. St. Matthew, Bethnal 
Green (1894) 63 L. J. M. C. 97 ; [1894] A. O. 
230 ; 6 R. Ill ; 70 L. T. 818 ; 42 W. R. 573 ; 58 
J. P. 493.— H.L. (E.). 

Hartfield v. Rotherfield (or Reg. v. Hart- 
field) (1852) 17 Q. B. 746 ; 21 L. J. M. G. 
65 ; 16 Jur. 244. — Q.B., orerruled. 

St. Olave’s, Rotherhithe, Union i\ Canterbury 
Union (1897) 66 L. J. Q. B. 471 ; [1897] 1 Q. B. 
682 ; 76 L. T. 517 ; 45 W. R. 529 ; 61 J. P. 371. 
—C.A. ESHER. M.R., LOPES and CHITTY, L.JJ. 

lord esher, m.r. — T his case depends upon 
the true construction of sect. 34 of the Divided 
Parishes Act, 1876, and of sect. 1 of the Poor 
Removal Act, 1846. . . . It is said that the clause 
[in the latter section] “or as a patient in a 
hospital” must be read as meaning “ provided 
that the time during which such person shall be 
confined in a hospital compulsorily shall be 
excluded in the computation of time ” ; and the 
counsel for the Canterbury Union say that it can 
be shown that a person can be confined in a 
hospital compulsorily. . . . There is no statute 
or law in England which permits any person to 
confine a sick man in a hospital. The truth is 
that the word “ confined ” is not applicable to 
the clause “ or as a patient in a hospital ” at all. 
The word which is applicable to that clause is 
the word “reside,” and the clause then reads 



2167 


POOR LAW. 


2168 


;i or shall reside as a patient in a hospital.” It 
is said that JR, eg. v. Hurt field, in which Lord 
Campbell delivered the judgment of the Court 
of Queen’s Bench, placed a different construction 
upon the section. Even if that be so, I think 
the reasoning of the judgments in Dorchester 
Union v. Weymouth Union is preferable, and 
that it is impossible for us to differ from it. — 
p. 475. 

Beg. v. Halifax (1848) 17 L. J. M. C. 158 ; 
12 Q. B. Ill ; 3 New Sess. Cas. 268 ; 12 
Jnr. 789. — Q.B. ; and Beg. v. Seend (1848) 
18 L. J. M. C. 12 ; 12 Q. B. 183 : 3 New 
Sess. Gas. 276 ; 12 Jur. 939. — Q.B.. followed. 

Keg. r. Caldecote (1851) 20 L. J. IL C. 187 ; 
17 Q. B. 52 ; 15 Jur. 537. — Q.B. 

Beg. v. Stapleton (1853) 22 L. J. M. C. 102 ; 
1 El. & Bl. 760 : 17 Jur. 549. — Q.B., 
not up plied. 

Reg. r. East Stonehcuse (1855) 24 L. J. M. C. 
121 ; 4 El. & Bl. 901 : 3 C. L. E. 855 ; 1 Jur. 
(N:s.) 573 ; 3 W. R. 375. — q.b. 

Reg. v. Stapleton, dictum adopted. 

Wellington Overseers e. Whitchurch Overseers 
(1863) 32 L. J. M. C. ISO : 4 B. & 8. 100: 10 
Jur. (N.S.) 37 ; 8 L. T. 456 ; 11 W. R. 828. — Q.B. 

Beg. v. Stapleton, distinguished. 

Manchester Overseers r. Ormsldrk Union (1886) 
16 Q. B. 13. 723 : 54 L. T. 573 ; 34 W. R. 533 : 
50 J. P. 518 . — jmatiiew and smith, jj. 

Beg. v. Birmingham Churchwardens (1846) 
15 L. J. M. 0. 65 ; 8 Q. B. 410.— Q.B., 
adopted. 

Reg. r. Watford (1846) 16 L. J. M. C. 1 ; 9 
Q. B. 626 ; 2 New Sess. Cas. 460 ; 10 Jnr. 1053. 
— Q.B. 

Beg. v. Bedingham (1844) 13 L. J. M. C. 
75 ; 5 Q. B. 653 ; D. &; M. 98. — Q.B., dis- 
tinguished. 

Reg. r. Widecombe (1S47) 16 L. J. M.C.44 ; 9 
Q. B. 394 ; 2 New Sess. Cas. 539 ; 11 Jur. 227. — 

Q.B. 

Beg. v. Stockton (1845) 14 L. J. M. C. 128 ; 
7 Q. B. 520 ; 1 New Sess. Cas. 16 ; 9 Jur. 
532. — Q.B., disting u ished. 

Reg. r. Newton Ferrers (1846) 9 Q. B. 32. — 
Q.B. ; and Jones r. Johnson (1850) 20 L, J. M. C. 
11 ; 5 Ex. 862.— EX. 

Beg. v. St. Paul’s, Co vent Garden (1S46) 16 
L. J. M. C. 11 ; 7 Q. B. 232 ; 2 New Sess. 
Cas. 508 ; 10 Jur. 1081. — Q.B.. discussed. 

Headingron Union r. Ipswich Union (1890) 
59 L. J. M. C. 92 ; 25 Q. B. D. 143 ; 62 L. T. 
786 ; 38 W. R. 586 ; 54 J. P. 516. — C.A. ESHER, 
M.R., FRY and LOPES, L.JJ. 

esher, m.r. — I n the case referred to no settle- 
ment was stated, and all that the Court there 
held was that from the particular circumstances 
of the case it was difficult to say whether the 
parish intended to rely upon a birth settlement 
or some other settlement, and it was therefore 
decided that the examination was insufficient in 
that it was too loose. That case, therefore, does 
not subs&ntiate the argument which was founded 
upon it. In the present case, however, the 
settlement which is relied upon is plainly stated. 
— p. 95. 


Rex v. Chagford (1821) 4 B. & Aid. 235.— 
K.B., availed. 

Reg. r. Chedgrave (1849) 19 L. J. M. C. 54; 
12 Q. B. 206 ; 4 New Sess. Cas. 69 ; 14 Jur. 266. 
—Q.B. 

Weston-Rivers v. St. Peter’s, Marlborough 
(1695) 2 Salk. 492; S. C. nom. Rex v. 
Wooton - Rivers, 5 Mod. 149 .— k.b., 

adopted. 

Reg. r. Colbeck (1840) 9 L. J. M. C. 61 ; 12 
A. & E. 161 : 3 P. & D. 488.— Q.B. 

Beg, v. Denbighshire JJ. (1831) 9 L. J. 
(o.S.) M. C. 109 : 1 B. & Ad. 616.— K.B., 
distinguished. 

Reg. /•. Colbeck (1840) 9 L. J. M. C. 61 ; 12 
A. & E. 161 ; 3 P. & D. 488 , — q.b. 

Reg. v. Denbighshire JJ., applied. 

Beg. v. Colbeck, commented upon. 

Reg. r. Westmoreland JJ. (1843) 12 L. J. 
M. C. 113 : l D. & L. 178 ; 7 Jur. 898 .— q.b. 

Beg. v. Sevenoaks (1845) 14 L. J. M. C. 92 ; 
7 Q. B. 136 : 1 New Sess. Cas. 595 : 9 Jnr. 
489 .— q.b. ; and Reg. v. Surrey JJ. (1845) 
15 L. J. M. (J. 1 ; 2 New Sess. Cas. 155 ; 
3 D. & L. 3-13 ; 10 Jur. 72. — Q.B., adopted. 
Reg. r. Peterborough JJ. (1857) 26 L. J. M. O. 
153 ; 7 El. & Bl. 643 ; 3 Jur. (X.S.) S*7 ; 5 W. R. 
565. — Q.B. 

Reg. v. Sevenoaks and Reg. v. Surrey JJ., 

considered- and adopted. 

Reg. r. Yorkshire (W.K.) JJ. (1858) 27 L. J. 
M. C. 269 ; El. Bl. & El. 713 ; 5 Jnr. (N.S.) 17 ; 

6 W. R. 681.— q.b. 

Reg. v. Sevenoaks, observations adopted. 
Liverpool United Gas Co. v. Everton Overseers 
(1S71) 40 L. J. M. C. 104; L. K. 6 C. P. 414, 
422 ; 23 L. T. 813 ; 19 W. R. 412 .— c.p. 

Reg. v. Liverpool (Recorder) (1850) 15 Q. B. 
1070 . — q.b., followed. 

Reg. r. Buckinghamshire JJ. (1S54) 24 L. J. 
M. C. 15, n. : 4 El. & Bl. 259, n. ; 3 C. L. 11. 32 ; 
18 Jur. 1079 ; 3 W. R. 63.— Q.B. 

Reg. y. Liverpool (Recorder), distinguished. 
Reg. r. Salop JJ. (1854) 24 L. J. M. C. 14 ; 4 
El. & Bl. 257: 3 C. L. R. 102; 18 Jur. 1080. 

— Q.B. 

Reg. v. Liverpool (Recorder), applied. 

Reg. Leeds (Recorder) (1861) 30 L. J. M. 0. 
86 ; 3 El. & El. 561 ; 7 Jur. (x.S.) 210 ; 3 L. T. 
699 ; 9 W. R. 270.— Q.B. 

Reg. v. Salop JJ. (1837) 6 D. P. C. 28 .— q.b., 
adopted. 

Reg. v. Yorkshire (W.R.) JJ. (1844) 14 L. J. 
M. C. 11; 2 D. & L. 488 ; 1 New Sess. Cas. 
445 ; 9 Jur. 13. — BAIL CT. 

Reg. v. Salop JJ. and Reg. v. Yorkshire 
(W.R.) JJ., discussed. 

Reg. v. Leeds (Recorder) (1847) 16 L. J. M. C. 
153; 8 Q. B. 623: 11 Jur. 817: S, O. nom. 
Leeds Overseers, Ex parte, 2 New Sess. Cas. 
595.— Q.B. 

Reg. v. Middlesex JJ. (1S40) 9 D. P. C. 163. 
— Q.B., adopted. 

Reg. w. Yorkshire (W.R.) JJ. (1844) 14 L. J. 
M. C. 11 ; 2 D. & L. 488 ; 1 New Sess. Cas. 445 ; 

9 Jur. 13.— BAIL CT. 
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Reg. v. Middlesex JJ. . applied. Rex v. Wick St. Lawrence, explained. 

Reg. v. Macclesfield (1849) 19 L. J. M. G. 38 ; . Reg r. St. Anne's, Westminster (1847) 16 
13 Q. B. S81 ; 4 New Sess. Gas. 56 ; 13 Jur. 1 L. J. M. C. 41 : 9 Q. B. 878 ; 2 New Sess. Cas. 
1048.— Q.B. * | 525 j 11 Jur. 229.— —Q.B. 


Rex v. Suffolk JJ. (1835) 5 L. J. 31. 0. 3 ; | 
4 A. & E. 319.— k.b. ; and Reg. v. Suffolk j 
JJ. (1847) 16 L. J. M. 0. 36 ; 4 D. k L. 
628 : 1 B. C. Rep. 296 ; 11 Jur. 2SS. — Q.B., 1 
overruled. 

Reg. r. Sussex JJ. (1865) 34 L. J. M. C. 69 ; 4 ! 
B. S. 966 : 11 Jur. (N.S.) 301 ; 11 L. T. 740 ; i 
13 W. R. 471.— EX. CH. 

Reg. v. Sussex JJ., 31 L. J. M. C. 193 : 2 i 
B. k S. 664 ; 6 L. T. 422. — Q.B. : re reined. (1 865) . 
34 L. J. M. C. 69 ; 4 B. <5c S. 966 : 11 Jur. (N.S.) 
301 ; 11 L. T. 740 ; 13 W. R. 471.— EX. CH. 

Reg. v. Sussex JJ. ( supra , in ex. CH.), con- 
sidered. 

Reg. r. Derbyshire JJ. (1871) 25 L. T. 161 ; 19 
W. R. 876.— BAIL CT. 


Reg. v. Wick St. Lawrence, approved and 
applied. 

Heston Overseers r. St. Bride's Overseers 
(1853) 22 L. J. M. C. 65 ; 1 El. k Bl. 583 ; 17 
Jur. 757. — Q.B. 

Reg. v. Stoke Bliss (1844) 13 L. J. M. C. 
151 ; 6 Q. B. 158. — Q.E., distinguished. 
Reg. v. Over (1849) 19 L. J. M. C. 57 ; 14 
Q. B. 425 : 4 New Sess. Cas. 77 : 8 Jur. 197 .— q.b. 

Reg. v. Wye (1838) 7 L. J. M. C. IS ; 7 A. 
& E. 761 ; 3 N. k ?. 6.— Q.B., adopted. 
Reg. r. Hartington Middle Quarter (1855) 24 
L. J. M. 0. 98 : 4 El. & Bl. 780 ; 3 C. L. R. 554 ; 
1 Jur. (n.S.) 586 ; 3 W. R. 285. — Q.B. 


Reg. v. Sussex JJ., referred to. 

Reg. r. Lancashire JJ. (1876) 34 L. T. 124, j 
125 . — q.b.d. ; Reg. r. Surrey JJ. (1880) 6 Q.B. D. 
100, 107.— Q.B.D. 

Rex v. Holbeach (1836) 6 L. J. M. 0. 5; 5 
A. k E. 685. — K.B., approved. 

Reg. r. Whitley Upper (1839) 9 L. J. M. C. 12 : 
11 A. & E. 90 ; 3 P. & D. 81.— Q.B. 

Rex y. Kimbolton (1837) 6 L. J. M. C. 90 ; 6 
A. k E. 603 : 1 N. k P. 606.— K.B.. 
applied. 

Reg. r. Oundle (1842) 11 L. J. M. 0. 79 ; 3 
Q. B. 353 ; 2 Cr. & D. 77 ; 6 Jur. 533.— Q.B. 

Rex y. Kimbolton, die hem commented on. 
Reg. r. Middlesex JJ. (1850) 20 L. J. M. C. 
42 ; 4 New Sess. Cas. 302 ; 1 L. M. & P. 621.— 

BAIL CT. 

Reg. y. Derbyshire (1838) 7 L. J. M. C. 91 : 
6 A. & E. 612, n. (b.) ; 3 N. k P. 591 ; 1 
W. W. & H. 365. — Q.B., distinguished. 

Beg. r. Arlecdon (1S39) 9 L. J. M. C. 9; 11 
A. & E. 87 ; 3 P. k D. 93 ; 4 Jur. 7.— Q.B. 

Reg. v. Derbyshire, followed. 

Reg. r. Kendal (1859) 28 L. J. M. 0. 110 ; 
1 El. & El. 492 ; 5 Jur. (N.S.) 545 ; 7 W. R. 
191.— Q.B. 

Reg. v. Arlecdon (1839) 9 L. J. M. C. 9 ; 11 
A. & E. 87 ; 3 P. k D. 93 ; 4 Jur. 7.— Q.B., 
distinguished. 

Reg. Kendal (1S59) 28 L. J. M. C. 110 ; 1 El. 
k EL 492 ; 5 Jur. (N.S.) 545 ; 7 W. R. 191.— Q.B. 

Reg. y. Kendal (1859) El. k El. 492 ; 28 

L. J. M. C. 110 ; 5 Jur. (N.S.) 545 ; 7 W. R. 
191. — Q.B ..corrected. 

Reg. r. Cambridge (University) (1861) 1 El. Bl. 
& El. 61 ; 7 Jur. (N.S.) 1073.— Q.B. 

Crompton, J. — In this case I am reported to 
have said : 14 If the case had really been entered 
upon, it could not have been adjourned, any 
more than a cause at nisi priu.% on the ground of 
the absence of a material witness.” I ought 
rather to have said that it could not be adjourned 
except for strong and peculiar reasons. — p. 65. 

Rex y. Wick St. Lawrence (1833) 3 L. J. 

M. C. 12 ; 5 B. k Ad. 526 ; 2 N. k M.289. 
— K.B., referred to. 

Reg. v. Great Bolton Inhabitants (1845) 14 
L. J. M. C. 122 ; 7 Q. B. 370.— Q.B. 


Reg. v. Wye, referred to. 

De Mora r. Concha (1885) 29 Ch. D. 28 L 
301.— C.A. 

Brampton Union y. Carlisle Union (or Reg. 
v. Brampton Union) (1878) 47 L. J. 
M. C. 114 ; 3 Q. B. D. 479 ; 3S L. T. 714 ; 
26 W. IL 776.— Q.B.D.,) followed. 

Ree. v. Abergavenny Union (1880) 6 Q. B. D. 
31 ; 50 L. J. M. C. 2 : 43 L. T. 602 ; 29 W. R. 
303 ; 45 J. P. 205.— Q.B.D. 

Reg. v. Glamorganshire. JJ. (1S49) 18 L. J. 
M. 0. 118 ; 13 Q. B. 561.— Q.B., followed. 

Reg. v. St. Peter, Barton-up on-PIumber (1851) 
21 L. J. M. C. 23 ; 17 Q. B. 630 ; 15 Jur. 
1153.— Q.B. 

Reg. y. Glamorganshire JJ fallowed. 

Reg. v. Newport Union (1864) 33 L. J. M. C. 
155 : 10 Jur. (N.S.) 516 ; 10 L. T. 3S4.— bail CT. 

Rex v. Eriswell (1790) 3 "Term Rep. 707. — 
k.b., overruled. 

Rex v. Ferry Frystone (1801) 2 East 53.— K.B. 

KENYON, C.J.— The point upon which the 
Court were divided in opinion, in the case of The 
King v. Eriswell has been since considered to be 
so clear against the admissibility of the evidence, 
either as^to the hearsay of the pauper or his 
examination in writing, that it was abandoiiedby 
the counsel at the bar in the case of The King v. 
Ncwnham Courtney (1 East's Rep. 373) without 
argument. It is true there was no evidence 
there that the pauper, whose examination had 
been admitted in evidence, was dead ; but our 
opinion against the general doctrine laid down by 
the two judges who supported the reception of the' 
evidence in the former case was pretty broadly 
hinted. And, to be sure, that point may now be 
considered to-be at rest. — p. 54, 

Rex v. Eriswell, dictum adopted. 

Haines r. Guthrie (1884) 53 L. J. Q. B. 521 ; 
IB Q. B. D. 818, 822, 831 : 51 L. T. 645 ; 33 
W. R. 99 ; 48 J. P. 756.— C.A. 

Rex v. Knaptoft (1824) 4 D. k R. 469 ; 2 
B. & C. 883.— k.b. ; and Reg. v. Sowe 
(1S43) 12 L. J. Q. B. 128 ; 4 Q. B. 93 ; 
2 G. & D. 537.— Q.B., considered, n 

Reg. v. Hartington Middle Quarter (1855) 24 
L. J. M. C. 98 ; 4 El. & Bl. 780 ; 3 C. L. R. 554 ; 
1 Jur. (N.S.) 58G ; 3 W. R. 285. — Q.B. 
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6. Relief and Maintenance. 

Att.-Gen. v. Merthyr Tydfil Union (1S99) SO 
L. T. 618 ; 63 J. P. 536. — R >MER, J. : revers'd. 
(190i J) 69 L. J. Ch. 299 ; [1900] 1 Ch. 516 ; 82 

L. T. 662 ; 48 W. R 403 ; 64 J. P. 276.— C.A. 
LINDLEY, M.R., RIGBY and WILLIAMS, L.JJ. 

Reg. v. St. Mary, Whitechapel (1848) 17 
L. J. M. 0. 172 — q.b., followed. 

Salford Overseers v. .Manchester Overseers 
(1S63) 32 L J. M. C. 107 ; 3 B. & S. 599 ; 9 
Jur. (N.S.) S21 ; 7 L. T. 823.— Q.B. 

Dinning v. South Shields Union, 53 L. J. M. C. 
56 : 12 Q. B. D. 61 : 49 L. T. 679 ; 32 W. R. 317. 
— STEPHEN and MATHEW, JJ. ; reversed, (1884) 
53 L. J. M. C. 90 ; 13 Q. B. D. 25 ; 50 L. T. 446 : 
48 J. P. 708.— C.A. 

Doe d. Fleming v. Fleming (1S27) 5 L. J. 
(o.s.) P. C. 169: 4 Ling. 266; 12 Moore 
500 ; 29 R. R. 562. — K.B., followed . 

Lyle r. Ellwood (1S74) 44 L. j. Ch. 164 ; L. R. 
19 Eq. 98, 107 ; 23 W. R. 157.— HALL, V.-C. 

Doe d. Fleming v. Fleming and Collins v. 
Bishop (1878) 48 L. J. Ch. 31.— malins, 
v.-c., applied . 

Elliott r. Totncs Union (1892) 57 J. P. 151. — 
BRUCE and Kennedy, jj. 

Lamb v. Bunce (1815) 4 M. & S. 275 ; 16 
It. R. 470 . — k.b. ; and Gent v. Tomkins 
(1822) 1 D. & K. 541 ; 5 B. & C. 746, n.— 
K.B., considered. 

Tomlinson r. Bentall (1826) 5 L. J. (o.s.) 

M. 0. 7 ; 5 B. <fc C. 738 ; 8 D. & R. 493 ; 29 R. R. 
375. — K.B. 

Rex v. Flintan (1830) 9 L. J. (o.S.) M. C. 33; 
1 B. & Ad. 227. — K.B., distinguished. 
Thomas v. Al-op (1870) 39 L. j. M. C. 43 ; 
L. R. 5 Q. B. l'l ; 21 L. T. 715 ; IS W. R. 
454.— Q.B. 

Rex v. Flintan, followed. 

Gulley r. Oharmau (1881) 50 L. J. M. C. Ill ; 
7 Q. B. D. 89 ; 45 L. T. 2S ; 29 W. R. 803 ; 45 
J. P. 768.— Q.B.D. 

Rex v. Flintan, referred to. 

Wilson r. Glossop (1887) 56 L. J. Q. B. 134 ; 
19 Q. B. D. 379, 383 ; 36 W. It. 77 ; 51 J. P. 805. 
—MATHEW and CAVE, JJ. ; a firmed, (1888) 57 
L. J. Q. B. 161 : 20 Q. P>. D. 354 ; 58 L. T. 707 : 
36 W. R. 290 ; 52 J. P. 246.— C.A. 

Rex v. Flintan. adopted. 

Stimpsou r. Wood (1888) 57 L. J. Q„ B. 484. 
485 ; 59 L. T. 218 ; 36 W. R. 734 ; 52 J. P. S22. 
— MANISTY and STEPHEN, JJ. 

Rex v. Flintan, distinguished. 

Jones r. Davies (1900) 70 L. J. K. B. 38 ; 
[1901] 1 K. B. 118; 83 L. T. 412; 49 W. R'. 
136.— Q.B.D. 


7. Pauper Lunatics. 

Knowles v. Trafford, 26 L. J. M. C. 51 ; 7 
El. & HL. 144 ; 3 Jur. (N S.) 383. — Q.B. ; reversed. 
(1857) 26 L. J M. C. 188 ; 7 El. & BL 144, 152 ; 
3 Jur. (N.S.) 1018 ; 29 L. T. (o.S.) 24S ; 5 VT. It. 
741.— EX. CH. 


Reg. v. Caernarvon Union (13 Uh 3 New 
Sess. Gas. 70s. — q.b.: anti Reg. v. Rhyddlan 
(185')) 19 L. J. M. C. 110 ; 14 Q. B 327.— 
Q B., observations applied. 

Faver-hani Union v Isle of Thanet Union 
(186::) 31 L. J. M. C. 11C ; 2 B. & S. 275.— q.b. 

Reg. v. Minster (1850) 20 L. J. M. C. 48 ; 14 
Q. B. 349. — Q.B., a-opli -d. 

Reg. r. Crediton (1858) 27 L J. M. C. 265; 
1 El. & El. 231 ; 4 Jur. (N.S.) 92 5 ; 6 \V. It. 
511 . — q.b. : Faversham Union r. Isle of Thanet 
Union (1862) 31 L. J. M. C. 116; 2 B. A 8. 
275.— Q.B. 

Reg. v Crediton (1858) 27 L. J. M. C. 265 ; 
1 EL & El. 231; 4 Jur. (NS.) 926 ; 6 
W. R. 51 7. — Q.B.. obiter ration explained. 

Faversham Union /*. Thanet Union (1862) 31 
L. J. M. G. 116 ; 2 B. & S. 275.— Q B. 

Reg. v. St. Mary Arches, Exeter (1 862) 31 
L. J. M. C. 77 ; 1 B. & S. 890 ; 8 Jur. 

(N.S.) 457 ; 5 L. T. (527 ; 10 W r . R. 2(58.— 

q. b., inapplicable. 

Salford Union r. Manchester Overseers (1882) 
52 L. J. M. O. 34; 10 Q. B. D. 172, 175: 48 

L. T. 119: 31 W. R. 380; 47 J. P. 419.— 

HAWKINS and W. WILLIAMS, jj. 

Reg. v. St. Mary Arches, Exeter, referred to. 

Mitford Union v. Way land Union (nr Wa . land 
Union v. Mitford Union) (1890) 59 L. J. M. C. 
86 : 25 Q. B. D. 164 ; 63 L. T. 299 ; 38 W. It. 
632 ; 54 J. P. 757. — C.A. ; and see West Ham 
Union v. St. Matthew, Bethnal Green [1892]. — 
C.A. ; reversed , H.L. (ante, col. 2153). 

Reg. v. Glossop (1S66) 35 L. J. M. C. 14S ; 
L. It. 1 Q. B. 227 ; 13 L. T. 672 ; It W.R. 
329. — Q . b . , (l isti ng itished. 

Reg. r. Abingdon Union (1S70) 39 L. J. M. C. 
153 ; L. R. 5 Q. B. 406 ; 22 L. T. 603 ;‘ IS W. R. 
981 .— Q.b. 

Reg. v. Glossop, observation explained. 

Guildford Union e. St. Olave's Union (1872) 25 
L. T. 803. — Q.B. 

Reg. v. Glossop, explained. 

Reg. r. St. Ives (1872) 41 L. J.M. C. 94 ; L.R. 
7 Q. B. 467 ; 26 L. T. 393 ; 20 W. R. 657. 

BLACKBURN, J.— In Guildford v. St. Olave's 
Union (25 L. T. 803) I explained what I said in 
Reg. v. Glossop. I never intended to say that 
having a residence to return to was necessary 
(p. 469). In the language I am reported to have 
used in Reg. v Glossop , and in Reg. v. Stourbridge 
(34 L. J. M. C 179;, I never meant that the 
having a dwelling-house to return » o was essential 
and necessary to show an intention to return so 
as to prevent a break of residence. If I used 
that Language — whirh very possibly I did — I < lid 
not accurately express what I meant, and what 
1 understand to be the Jaw. Whether a person 
has a house or not to return to is only one 
element in considering the intention to return. 
— p. 470. 

Reg. v. Glossop, observation adopted. 

Reg. r. Stepney Union (1884) 54 L. J. M. C. 
12, 14 ; 52 L. T. 959 ; 49 J. P 164.— CJL 

Reg. v. Glossop, applied. 

Holhorn Union v. Chert<ey Union (18S4) 14 
Q. B. D. 289.— Q.B.D. (reversed, 15 Q. B. D. 76. 
— C.A.); and Cambridge Union r. Edmonton 
Union (1900) 69 L. J. Q. B. 584 : [3900] 2 Q. B. 
111.— Q.B.D. 
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Reg. v. Stourbridge Union (1SG5) 34 L. J. 
M. C. 179 : 11 Jur. (n.s.) 799; 12 L. T. 
512 ; 13 W. R. 833. — Q.B., referred to. 

Ee^ f. St. Ivt;s* (1872) 41 L. J. M. C. 94; 
L. R. 7 Q. B. 4G7 . — q.b. (see extract, supra). 

Reg. v. Whitby Union (1870) 39 L. J. M. C. 
97 ; L. R. 5 Q. B. 325 ; 22 L. T. 836 ; 18 
VV. R. 785. — Q.B., inapplicable. 

Hendon Union r. Hampstead Union (1893) 62 
L. J. jM. C. 170. — cave and weight, jj. 

Reg. v. Warwickshire JJ. (1859) 28 L. J. 
M. C. 249 ; 5 Jur. (n.S.) 1292 ; 7 W. R. 
529. — Q.B.. applied. 

Reg. v. Kent JJ. (1856) 35 L. J. M. 0. 201 : 7 
B. & S. 394 ; L. R. 1 Q. B. 385 ; 14 L. T. 331 ; 
14 W. R. 635. — Q.B. 

Reg. y. St. Leonard, Shoreditch (1SG5) 35 
L. J. ?J. 0. 48 ; L. R. 1 Q. B. 21 ; 6 B. & 
H 784 ; 12 Jur. (N.s.) 292 ; 13 L. T. 278 ; 
14 W. R. 55. — Q.B., explained and dis- 
tinguished. 

Reg. r.Glossop Union (1866) 35 L. J. M. C. 
148 ; L. R. 1 Q. B. 227 ; 13 L. T. 672 ; 14 W. R. 
329. — Q.B. ; Reg. (or Merthyr Union) v. Stepnev 
Union (1884) 54 L. J. M. C. 12 ; 52 L. T. 959 : 
49 J. P. 164.— C. A. 

Reg. y. Bramley (1861) 31 L. J. M. 0. 11 ; 
1 B. & S. 732 ; 8 Jur. (n.S.) 209 ; 10 
W. R. 42. — Q.B., overruled. 

Leatham r. Bolton-le-Sands Union (1865) 35 
L. J. M. 0. 62 : 6 B. & S. 547 ; IS L. T. 218 ; 13 
W. R. 85.— EX. CH. 

[Where a pauper lunatic’s settlement is in a 
parish, part of a Gilbert Union, an order of 
maintenance under 16 & 17 Viet. c. 97. s. 97, 
should be made on the guardians of the parish 
and not bn the guardians of the union ; and Rep 
y. Bramley to the contrary, overruled in Leatham 
v. Bolt on- le- Sa n ds. ] 

Pinch v. York Union Guardians (IS 76) 35 
L. T. 360. — Q.B.D., referred to. 

Suffolk County Lunatic Asylum v. Stow Union 
(1897) 76 L. T. 494 ; 45 W. R. 620 ; 61 J.P. 238. 
— HAWKINS and WEIGHT, JJ. 

. Upfull’s Trust, In re (1851) 3 Mac. & G. 

281 ; 21 L. J. Ch. 119. — L.C., applied. 
Buckley’s Trust, In re (1860) Johns. 700. — 
WOOD, \\-c. 

Upfull’s Trust, distinguished. 

Harris, In re (1880) 49 L. J. Ch. 327. — C.A. 
COTTON, L.«T. 

Upfull’s Trust and Buckley’s Trusts, In re 

(supra), referred to. 

Newbegiifs Estate. In re, Eggleton r. New- 
begiu (1887) 56 L. J.' Ch. 907 ; 36 Ch. D. 477 : 
57 L. T. 390 ; 36 W. R. 69. — CHITTY, J. 

Marman’s Trusts, In re (1878) 8 Ch. D. 256 : 
38 L. T. 797 ; 26 W, R. 623. — C.A applied. 
Harris, In re (1880) 49 L. J. Ch. 327.— C.A. 
COTTON, L.J. ; Webster, In re, Derby Union v. 
Sharratt (1SS4) 54 L.J. Ch. 276 ; 27 Ch. D. 710 ; 
53 L. T. 319.— BACON, V.-C. 

Webster, In re, Derby Union t. Sharratt, 

approved. 

Newbegin’s Estate, In re, Eggleton r. New- 
begin (1887) 56 L. J. Ch. 907 ; 36 Ch. D. 477 ; 
57 L. T. 390 ; 36 W. R. 69.— chitty, J. 


Newbegin’s Estate. In re, Eggleton v. New- 
begia (or Newbiggia’s Estate, la re, 
Eggleton v. Newbiggin), discussed. 

Winkle r. Bailey (1896; 66 L. J. Ch. 181 ; 
[1897] 1 Ch. 123 ; 77L.T. 577 ; 61 J. 1 J . 135.— 
NORTH, J. 

Newbegin’s Estate, la re, Eggleton v. 
Newbegin, followed. 

Watson, In re, Stamiford Union /■. Bartlett 
(1898) 68 L. J. Ch. 21 ; [1899] 1 Ch. 72 ; 79 
L. T. 462 : 47 W. R. 359. — ST1HLING, J. 

[ Held, following Sewbegi n, In re, that mainten- 
ance of a pauper lunatic in an asylum by the 
guardians of the parish to which he is charge- 
able, constitutes a debt of the lunatic to the 
guardians ; that in an action by the guardians 
against his personal representatives for arrears of 
maintenance, the Statute of Limitations may be 
set up ; and that arrears of maintenance from a 
date six years prior to the commencement of the 
action only are recoverable.] 

Howie tt v. Maidstone Corporation (1891) 60 
L. J. Q. B. 570: [1891] 2 Q. B. 110; 65 
L. T. 44S ; 40 W.R, 116 ; 55 J. P. 549.— C.A. 

See Lunacy Act, 1890 (58 Viet. c. 5), s. 342. 

Reg. y. Stepney Union (1874) 43 L. J. M. 0. 
145 ; U. R. 9 Q. B. 383 ; 30 L. T. 808 ; 12 
Cox C. C. 631. — Q.B., considered. 

Barton Regis Union v. Berkshire (Clerk of the 
Peace) (1878) 48 L. J. M. C. 51 ; 4 Q. B. D. 37 ; 
39 L. T. 445 ; 27 W. R. 362 ; 14 Cox C. C. 
173. — Q.B.D. 

Reg. v. Mauldeu (1828) 6 L. J. (o.s.) M. C. 
76 ; SB. & C. 78. — K.B., considered. 

Bradford Union v. Wiltshire (Clerk of the 
Peace) (186S) 37 L. J. M. C. 129 : L. R. 3 Q. B. 
604 ; IS L. T. 514 ; 16 W. R. 1197.— Q.B. 


PORTION. 

1. Interest. 

2. Raising. 

3. Ademption and Satisfaction. 


1. Interest. 

Hall y. Carter (1742) 2 Atk. 354. — L.C. 

Referred to, Lyddon v. Lyddon (1808) 14 
Ves. 558. — h.r. : distinguished] Annalv’s Estate, 
In re (1889) 23 L. R. Ir. 481. — MONROE, J. 

Butler y. Duncomb (1718) 1 P. Wins. 448 ;■ 
2 Vern. 760 ; 10 Mod. 432. — L.C., discussed. 

Worslcy r. Granville (Earl) (1751) 2 Ves. sen. 
331. — L.C. : Codrington r. Foley (Lord) (1S01) 6 
Ves. 364 ; 5 R. R. 332.— L.C. 

Butler v. Duncomb, distinguished. 

Greaves’ Settled Estates, In re, Jones /•. Greaves 
[1900] 2 Ch. 683 ; 69 L. J. Cli..596 : 82 L. T. 
799. 

[ Argument . — In Butler v. Dun-comb it was held 
that a portion, though vested, did not carry 
interest before the time for payment.] 

FARWELL, J. — In that case the term had not 
commenced to run. Here it has. That seems 
the distinction between the two cases. — p* 685. 

[His lordship also approved and adopted the 
proposition as to interest stated in Lewin on 
Trusts, 10th ed. p. 472.] 
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Lyddon v. Lyddon (1805) 14 Ves. 55S. — M.c., 
aporoved and implied. 

Codrington a*. Foley (lord) (1801) 6 Ves. 
364 ; 5 R. R. 832. — L.c., applied. 

Milltown (Earl) v. Trench (1837) 4 Cl. & F. 
276 ; 11 Bligh (N.S.) 1. — H.L. (in.). 

Lyddon y. Lyddon, distinguished. 

Codrington v. Foley (Lord) and Milltown 
(Earl) v. Trench, approved. 

Massey r. Llovd (L863) 10 H. L. Cas. 24S : 9 
Jur. (xi.) 391 ; 8 L. T. 122 ; 11 W. R. 484.— 
H.L. (in.) ; reversing S.C. noni. Lloyd r. Massey, 10 
Ir. Eq. R. 240. — L.C. and L.J. 

Codrington v. Foley (Lord), referred to. 

Lawton v. Ford (1800) L. R. 2 Eq. 97, 105 ; 14 
L. T. 320 ; 14 W. R. 575. — STUART, V.-c. 

Boycot v. Cotton (1738) 1 Atk. 552.— L.c., 
discussed. 

Henty v. Wrev (1882) 53 L. J. Ch. 067 : 21 
C. D. 332, 350 ; 47 L. T. 231 ; 30 W. R. 850.— C.A. 

Boycot v. Cotton and Lewis v. Freke (1794) 
2 Ves. 5 07 ; 2 R. R. 301. — L.C., distin- 
guished. 

Young v. Waterpark (Lord) (1842) 11 

L. J. Ch. 307 ; 13 Sim. 199 : 0 Jur. 050. — 
v.-c„ commented on Quid see supra. 
col. 1012). 

Balfour v. Cooper (1883) 23 Ch. D. 472 ; 52 
L. J. Ch. 495 ; 48 L. T. 323 ; 31 W. R. 569.— 
O.A. : reversing PEARSON, J. 

BAGGALLAY, L.J. — Boycot v. Cotton and Laois 
y. F relic . . . establish this, . . . that the donee 
of a power to charge has a right to fix the rate 
of interest ; but they were cases in which there 
was a donee of the power who had the right of 
directing whether the charge should be raised, 
or to what extent it should be raised. If you 
examine Lewis v. F relic closely, it will be found, 
and particularly from a passage in Lord Eldon’s 
judgment, that the rule, that a donee of a power 
to charge has a right to fix the rate of interest, 
does not apply to a case where the trustees have 
a trust vested in them to raise a specific sum of 
money, and the only power given ,to anybody in 
connection with the money so raised, is to state 
in what proportion the money is to be divided 
between the parties, and at what time it shall be 
payable. Lord Eldon iiscd this expression about 
the middle of his judgment (p. 512) : “ If the 
party entitled to charge or to give interest from 
the time the fund is to be productive, fixes the 
rate, the Court cannot control it or diminish it, 
if he gives more than 4 per cent., or increase it, 
if he gives less than legal interest. Therefore 
the course of this Court obtains only where no 
rate is specified by him who has a right to fix 
the sum and any rate of interest he thinks 
proper, not exceeding legal interest.” . . . Young 
v. Waterpark (Lord) lias been quoted as an 
authority that the rate of interest should in 
the present case be 4 per cent., as being 
the rate of interest according to the lex fori. 
The last edition of Mr. Le win’s book [7th 
ed. p. 376] brings the cases down to a recent 
period, viz., 1879 ; it was published after his 
death. I gather from it that he did not regard 
Young v. Waterpark (Lin'd) a.s the case of an 
Irish estate being dealt with in England, and 
therefore giving effect to the law of the forum , 
and not to the law of the country where the 
property was situate ; but as a case in which 


the property was dealt with as English property. 
In that case there was both English and Irish 
land, and it would have been almost impossible 
for the Court to direct a sum of money to be 
raised out of English and Irish property together, 
and to direct that on so much as was raised out 
of English property 4 per cent, should be paid, 
and on so much as was raised out of Irish pro- 
perty. 5 per cent. That would have led to con- 
fusion. The English Court was dealing with the 
property. . . . With reference to Young v. Water- 
park (Lord). I desire to add that, unless the 
decision can be explained in the manner I have 
stated, it is, in my opinion, at variance with the 
recognised line of authority. — pp. 477. 478. 

lindley. L.J. to the same effect. 

Balfour v. Cooper. 

Followed. Annaly’s Estate, In re (18S9) 23 
! L. R. ir. 4S1. — MONROE, J. : referred to , Drax, 
In re, Savile r. Drax (19i>3) 72 L. J. Oil. 505 ; 

S [1903] 1 Ch. *781, 796 : SS L. T. 510 ; 51 W. R. 
612.— c.A. 

2. Raising. 

Gerrard v. Gerrard (1703) 2 Vern. 458. — 
L.K., followed. 

Corbet r. Maid well (or Ivlaydwell) (1711) 1 Salk. 
159 ; 2 Vern. 640 . — l.c. 

Gerrard v. Gerrard and Greaves v. Maddison 
(1682) T. Jones 201.— K.B., discussed. 

Butler v. Duncomb (1718) 1 P. Wins. 448 ; 2 
Vern. 760 ; 10 Mod. 432.— L.c. 

Greaves v. Maddison, commented on. 

Corbet v. Maidwell. referred to. 

Reresby v. Newland (1722) 2 P. Wms. 101. — 
L.c. ; Codrington c. Foley (Lord) ^(siqwa, 
col. 2175). 

Corbet v. Maidwell, commented on. 

Worsley v. Granville (Earl) (1751) 2 Ves. sen. 
331.— L.c. 

Stuart v. Castlestuart (Earl) (1858) 8 Ir. 
Ch. R. 408.— *1.%,., followed. 

Coffin Cooper (1865) 34 L. J. Ch. 629 ; 2 
Dr. Sm. 365 ; 5 N. R. 459 ; 12 L. T. 106 ; 13 
W. R. 571.— KINDERSLEY, V.-C. 

Sleethman v. Magrath (1858) 8 Ir. Ch. R. 
207. — L.c. : L.J. dissenting; and Reresby 
v. Newland (supra), referred to. 

Dunne’s Trusts, In re (1880) 5 L. R. Ir. 76. — 
c.A. [Sugden on Powers (8th ed. p. 454) 
approved.] 

Edwards v. Freeman (1727) 2 P. Wms. 435. 
— L.C. and JUDGES, referred to. 

Boyd r. Boyd (1867) 36 L. J. Ch. 877 ; L. R. 

4 Eq. 305.— WOOD, v.-c. : Taylor v. Taylor (1875) 
44 L. J. Ch. 718 ; L. R. 20 Eq. 155. — JESSEL, M.it. ; 
Blockley, In re, Blackley r. Hinckley (1885) 54 
L. J. Ch. 722 ; 29 Ch. D.‘ 250 ; 33 W. R. 777.— 

PEARSON, J. 

Armstrong v. Armstrong (1874) 13 L.J. Ch. 
719 : L. R. IS Eq. 541. — JESSEL, M.n., 
discussed- and approved. 

Nightingale v. Reynolds (1902) 71 L. J. Ch. 
536; [1902] 2 Ch. 117; 86 L. T. 703 .— ekke- 
WICH, J. ; affirmed, (1903) 72 L. J. Oh. 564 ; 
[1903] 2 Ch. 236 ; 88 L. T. 654 ; 52 W. R. 
1.— C.A. 
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Head v. Massey (1824) 2 Moll. 467.— l.C., 
not law. 

Hughes v. JS T as^ (1S41) 3 Ir. Bq. R. 495. — EX. 

8. Ademption and Satisfaction. 

Farnham v. Phillips (1741) 2 Atk. 215.— l.c., 
referred to. 

Pym r. Loekyer (1841) 10 L. J. Ch. 153 : 5 
Myl. & Or. 29 ; 5 Jur. 620. — COTTENHAM, l.C. 

Preemantle v. Bankes (1799) 5 Yes. 79.— 
L.C., discussed. 

Hall *. Hill (1841) 1 Dr. & War. 94 : 1 
Oou. & L. 120 ; 4 Ir. Eq. R. 27. — SUGDEN. L.C. 

Preemantle v. Bankes and Parnham v. 
Phillips, q neat i oned. 

Monteiiore v. Guedalla (1859) 6 Jur. (n.s.) 
829; 29 L. J. Ch. 65; 1 De G. F. & J. 93 ; 
6 Jur. (N.S.) 329 ; 1 L. T. 251 ; 8 W. R. 53.— 
L.C. and L.JJ. 

turner, l.j. — Of the two cases of Free mantle 
v. F unites and Favnhaub v. Phillip s, it appeared 
that the former was heard as a short cause, and 
the latter could hardly be considered of much 
authority, for Lord Hardwicke himself expressed 
doubts as to the correctness of the doctrine there 
laid down. — p. 67. 

Parnham v. Phillips and Preemantle v. 
Bankes, approved. 

Meinertsiagen /•. Walters (1872) L. R. 7 Ch. 
070, 074. — L.JJ. (post, col. 2186). ’ 

Parnham v. Phillips, referred to. 

Leighton v. Leighton (1874) 43 L. J. Ch. 594 ; 
L. R. i8 Eq. 458, 469 ; 22 W. 11. 727. — HALL, V.-c. 

Wood y. Briant (1742) 2 .Atk. 521.— L.C. ; 
Seed v. Bradford (1750) 1 Yes. sen. 501. 
— M.R. ; and Chave y. Parrant US10) IS 
Yes. 8 ; 31 11. R. 133. — M.R., explained. 

Plunkett v. Lewis (1844) 13 L. J. Ch. 295 ; 
3 Hare 31 G ; 8 Jur. 682. — WIGEAM. v.-c. 

Wood v. Briant. approved and applied. 

Seed v. Bradford and Chave y. Parrant, 

referred, to. 

Hayes r. Garvey (1845) 2 Jo. & Lat. 268 ; 8 
Ir. Eq. R. 90.— SUGDEN, L.C. 

Wood v. Briant, applied. 

Martin /*. Dale (1884) 15 L. R. Ir. 345.— M.R. 

Plunkett v. Lewis, rule applied . 

Chave v. Farrant, referred to. 

Lawes, Fn re. Lawes r. Lawes (1881) 20 Ch. D. 
81 ; 45 L. T. 453 ; 30 W. R. 33 ; affirmed, c.A. 

FRY, J. — Fn that case [Plunkett v. Lewis] 
Wigram, Y.-C. considered elaborately the autho- 
rities bearing upon this particular question, and 
he laid down the rule in these terms: “Where 
a debt exists from a parent to a child, the 
advance made upon the child’s marriage, or 
upon some other occasion, of a portion equal to 
or exceeding the debt, in the parent's lifetime, 
shall priniti facie be considered a satisfaction.” 
The presumption, therefore, arises the moment 
I find that the portion is equal to or exceeding 
the debt. . . j find that a covenant by a father 
to pay a sum of money was, in Chare v. Farrant , 
considered to extinguish a present liability by 
him to pay the amount, and yet it is impossible 
not to see that the right of immediate payment 
in cash is a different thing from the covenant 
which was contained in the marriage settlement. 
— pp. S4, 85. 


Chave v. Parrant and Plunkett v. Lewis, 

applied. 

Martin r. Dale (1SS4) 15 L. R. Ir. 345.— 
PORTER, M.R. 

Baugh v. Read (1790) 3 Rro. C. C. 191; 1 
Ves. 257. — L.C., discussed. 

Platt v. Platt (1830) 3 Sim. 503 ; 30 R. R. 
197. — v.-c., applied. 

Wharton ?•. Durham (Lord) (1836) 6 L. J. Ch. 
15 ; 3 Cl. & F. 146 : 10 Bligh (N.S.) 526. — 
H.L. (E.) : rerersinq S. C. nom. Durham (Earl) r. 
Wharton : (1834) 3 Myl. & K. 472 : 39 R. R. 13. 
— L.C. : and (1832) 5 Sim. 297. — v.-c. 

Baugh v. Bead, com mented on. 

Leighton *■. Leighton (1874) 43 L. J. Ch. 594 ; 
L. R. 18 Eq. 45 S, 471 ; 22 W. R. 727.— HALL, V.-C. 

Wharton v. Durham (Lord) (supra), ap- 
proved. 

Powvs v. Mansfield (Lord) (1836) 7 L. J. Ch. 
9 ; 3 Myl. A Cr. 359, 374 ; 1 Jur. 861.— L.C. 

Wharton v. Durham (Lord), discussed. 
Plunkett, v. Lewis (supra, col. 2177) ; Kippcn 
r. Dai’ley (1858) 3 Macq. 203. — H.L. (sc.) ; LORD 
C ran worth dissenting ; Dawson v. Dawson 
(1867) L. R. 4 Eq. 504/515.— WOOD, v.-c. 

Wharton v. Durham (Lord), distinguished. 
Chichester (Lord) v. Coventry (1867) L. R. 2 
H. L. 71, 83 (past. col. 2179). 

Thynne (Lady) v. Glengall (Earl) (1848) 2 
PT. L. Cas. 131 ; 12 Jur. 805.— H.L. (e.) : 
affirming S. C. nom. Glengall (Earl) v. 
Barnard (1836) 6 L. J. Ch. 25 ; 1 Keen 
769. — M.R., disti nguished. 

Chichester (Lord) r. Coventry (1867) L. R. 2 
H. L. 71,83 (post, col. 2179). 

Hall y. Hill (1841) 1 Dr. & War. 94 ; 1 Con. 
& L. 120 ; 4 Ir. Eq. & 27.— L.C. 

Applied, Palmer {or Benham) r. Newell (1855) 
24 L. J. Ch. 424 : 20 Beav. 32. — M.R. ('affirmed, 
(1S56) 25 L. J. Ch. 461 ; 2 Jur. (N.s.) 268 ; 4 
W. R. 346 . — l.jj.) ; approved, Chichester (Lord) 
r. Coventry (1867) L. R. 2 H. L. 71, 94 (post, 
col. 2179) : discussed, Thompson r. Burra (1S73) 
42 L. J. Ch. 827 : L. R. 16 Eq. 592, 602.— 
WiCKENS, v.-C. : referred to, Tussaud’s Estate, In 
re (1878) 9 Ch. D. 363. 374.— c.A. (post, 

col. 2181). 

Thynne (Lady) v. Glengall (Earl), applied. 
Montefiore r. Guedalla (1859) 29 L. J. Ch. 65 ; 

1 De G. F. & J. 93. — c.A. {post, col. 2180). 

Thynne (Lady) v. Glengall (Earl) discussed. 
Campbell r. Campbell (1866) 35 L. J. Ch. ■ 
241; L. R. 1 Eq. 383; 12 Jur. (n.s.) 118; 13 
L. T. 667 ; 14 W. R. 327. — WOOD. V.-C. (see post, 
col. 2181) : Dawson r. Dawson (1867) L. R. 4 
Eq. 504, 512.— WOOD, v.-C. 

Thynne (Lady) v. Glengall (Earl), referred 
to. 

Battersby's Estate, In re (1887) 19 L. R. Ir. 
359.— MONROE, J. 

Thynne (Lady) v. Glengall (Earl), applied. 
Kevin r. Drys-dale (1867) 36 L. J. # Ch. 662 ; 
L. R. 4 Eq. 517 ; 15 W. R. 980.— WOOD, v.-c. ; 
Russell v. St. Aubyn (1876) 46 L. J. Ch. 641 ; 2 
Ch. D. 398, 405 ; 35 L. T. 395. — BACON, V.-C. 
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Kippen v. Darley (1858) 8 7VIncr|. 203. — 
H.L. (SC.) : LORD CRAN WORTH d inventing. 

Referred to. Campbell r. Campbell (supra) : 
Chichester (Lord) r m Coventry (1807) L. K. 2 
H. L. 71, OS (post) ; followed. Johnstone r. 
Havikuid [1890] A. C. 95; 23 Rettie 7. — 
h.l. (sc.) (see post, col. 2191). 

Coventry v. Chichester (1864) 33 L. J. Ch. 
301 ; 2 H. & M. 149 ; 3 N. R. GOG : 10 
Jnr. (N.8.) 435 : 11 L. T. 103 ; 12 W. R. 
001. — ■■'WOOD, v.-c. ; a firmed, 33 L. J. Ch. 
07G ; 2 De C4. J. & S. 33G ; 4 N. R. 535 ; 
10 Jnr. (N.s.) 890 ; 11 L. T. 171 ; 12 W.R. 
1120. — -tuener, L.J. dissenting ^reversed. 

Chichester (Lord) r. Coventrv (1807) 30 L. J. 
Ch. 073 : L. R. 2 H. L. 71 ; 17 L. T. 35 ; 15 
\V. R. 849. — H.L. (e.). 

Chichester (Lord) v. Coventry. 

Considered. Dawson r. Dawson (1807) L. E. 4 
Eq. 504. 509 , — wood. v.-c. ; referred to, Paget 
r. Grenfell (1808) 37 L. J. Ch. 833: L. K (I 
Eq. 7. — KU3ULLY, ar.rc. : Cooper -v. Macdonald 
(1873) 42 L. J. Ch. 533 ; L. R. l(i Eq. 258, 207 : 
28 L. T. 093. — SE.LBORNE, L.C. for M.R. : 
explained but not applied, Atkinson r. Little- 
wood (1874) L. R. 18 Eq. 595, 004: 31 L. T. 
225. — ?.i ALT ns. V.-C. : applied. Smyth v. John- 
ston (1875) 31 L. T. 876. — HALL, V.-C.: 
d 1st in (/-a Idled. Russell v. St. Aubyn (1876) 2 
Oh. D. 398, 404 (supra, col. 2178) ; Bennett- r. 
Houldsworth (1877) 46 L. J. Ch. 046 : 6 Ch. D. 
071. 078 : 36 L. T. 648. — BACON, v.-C. : Tussaud's 
Estate, In re (1878) 9 Ch. D. 363, 36-7.— c. A. 
(post, col. 2181). 

Chichester (Lord) v. Coventry, distinguished. 

Montagu r. Sandwich (Earl) (1886) 32 Ch. D. 
525 ; 55 L. J. Ch. 925 ; 54 L. T. 502. — C.A. ; 
reversing on this point peaeson, j. 

cot tost, l.j. — Great reliance was placed upon 
the judgment of tlfe H. L. in Chichester (Lord) 
v. Coventry , where it was said that the circum- 
stances of the gift to the daughter were 
analogous to the condition “ subject to the 
charges and incumbrances thereon” in this 
case. But the decision there was different. In 
that case the gift by will was of a share in a 
division of residue, and after payment thereout 
of all debts, and their lordships relied upon this, 
that the provision made for the daughter was a 
debt, and that the debt s were all to be paid 
before the residue was divided, and accordingly 
that the shares of the ultimate residue could not 
be given on an implied condition that the daughter 
should give up the claim to her debt. And I doubt 
whether if there had not been the direction to 
pay debts before the gift of the residue they 
would have come to that conclusion. The L.C., 
Lord Chelmsford, in his judgment recognises the 
rule to which I have referred, and says : — “ In 
determining in any particular case whether a 
gift by a parent, or a person in loco parentis , is 
intended to be in addition to, or in substitution 
for, a prior gift by the same person, it must 
always be borne in mind that there is a pre- 
sumption, or. as Lord Eldon expressed it in Pye, 
Re parte (col. 2185), ‘a sort of feeling upon wliat 
is called a leaning against double portions. 1 ” 
Then li^ quotes Sir J. Leach [Weall v. Iilce 
(col. 2191)] ; “This presumption may be repelled 
or fortified by intrinsic evidence derived from 
the nature of the two provisions. Where the 


two provisions are of the same nature, or there 
are but slight differences, the two instruments 
afford intrinsic evidence against a double pro- 
vision. Where the two provisions are of a 
different nature, the two instruments afford 
intrinsic evidence in favour of a double pro- 
vision.” Then Lord Cran worth says: — “Neither 
party in the argument of this case disputed the 
rule acted on in Courts of equity, that there is 
a presumption against double portions. 1 have 
more than once had occasion to express my 
opinion that this is a useful rule, carrying 
generally into effect- the intention of parents 
and others making provision for those for whom 
they are bound to provide.” So both of their 
lordships fully recognise this rule, although they 
do perhaps use expressions more easily depart- 
ing from it than other judges have done ; and 
there are undoubtedly circumstances in that case 
very different and stronger than such slight 
evidence of intention as is shown by the words 
in this ease ‘-subject to the charges and incum- 
brances thereon.” Astfhero is this rule against 
double portions, and we cannot put an end to it, 

1 it is much better that the rule, if a bad one — 
Lord Cran worth says it is a good one — should 
be put an end to by legislative enactment or 
otherwise, than that we should reduce it to 
nothing by departing from it on such very slight 
grounds as exist in the present will ; and it will 
be remembered that Turner, L.J., whose decision 
in Coventry v. Chichester (col. 2179) was affirmed 
by the H. L., said that there must be strong 
evidence upon the instrument to enable the child 
to get the double portion. — p. 537. 

bowen. L.J. to the same effect. 

FRY , L.J. (dissenting). — The particular way in 
which the presumption against double portions 
applies to a case like the present, is by the 
implication or introduction by presumption of a 
condition, w T liich is of course not expressed, that 
the legacy given by the will shall be taken in 
satisfaction of the covenant. That was plainly 
expressed in the judgment of the C. A., delivered 
by Cotton, L.J. in Tussaud v. Tussavd (post, 
col. 2181), in which he says this: “Where the 
obligation is earlier in date than the will, the 
testator, when he makes his will, is under a 
liability which he cannot revoke or avoid. He 
can only put an end to it by payment, or by 
making a gift with the condition, express or 
implied, that the legatees shall take the gift 
made by the will in satisfaction of their claim 
under the previous obligation.” It has accord- 
ingly been held by the H. L., in Chichester 
(Lord) v. Coventry , that, in the case of the satis- 
faction of the portion previously secured by a 
will, slighter circumstances are adequate to repel 
the presumption against double portions than 
they are in the case in which the gift by way 
of settlement follows the will. — p. 546. 

Chichester (Lord) v. Coventry, referred to. 

Battersby’s Estate, In re (1887) 19 L. R. Ir. 
359. — JVIONliOE. J. 

Chichester (Lord) v. Coventry, discussed. 

Hurlock r. Wiggins (1888) 58 L. J. Ch. 46 ; 
39 Ch. D. 142 ; 59 L. T. 710 ; a firmed, C.A. 

ICEKEWICH, J. — Chichester v. Coventry called 
particular attention to the great weight to be 
given to a direction for payment of debts coming 
before a gift which might be taken to be a gift 
in satisfaction of a liability. — p. 144. 



‘2181 


POKTION. 


2182 


Campbell v. Campbell (supra, col. 2178), 
explained. 

McCarogher r. Which ton (1867) 36 L. J. Oh. 
106 ; L. E . 3 Eq. 236. 2-13; 15 IV. R. 296.— 

JROMILLY, AI.lt. 

Campbell y. Campbell and McCarogher v. 
Whieldon, exp' a i nod. 

Fairer v. Park (1876) 43 L. J. Ch. 760 ; 3 Ch. 
D. 309 ; 33 L. T. 27.— HALL, V.-C. 

McCarogher v. WhielcLon, explained. 

Tnssaud’s Estate, In re, Tussaud r. Tussaud 
(1878) 9 Ch. H. 363 : 47 L. J. Oh. 840 ; 30 L. T. 
113 ; 26 W. Ft. 874. — C.A. : re rev sing JESSE L, Al.it. 

COTTON. L.J. (for self, JAMES and BRETT, L.JJ). 
— There are very few cases in which a gift by 
will has been held a satisfaction of a previous 
liability, in which the persons interested under 
the will have not included all interested under 
the previous settlement. Me Carogher v. Wh i eld on 
was, however, such a case. But the decision in 
that c.'se cannot be considered as proceeding on 
a principle inconsistent with our present decision. 
There, by the settlement, the test at »r had cove- 
nanted to leave one-fifth of his residuary estate 
to trustees for his son for life, then for his 
intended wife for life, and afterwards for their 
children ; and all that the M.R. in that case 
decided was that an absolute bequest to the son 
of one-fifth of the testator's estate, was a satis- 
faction of the life interest which the son took 
under the father’s covenant in one-fifth of his 
estate. — p. 380. 

McCarogher v. Whieldon, followed. 

Carter r. Silber (1891) 60 L. J. Ch. 716; 
[1891] 3 Oh. 553 ; 65 L. T. 51 ; 39 W. E. 552.— 
ROM Eli, J. ; reversed, c.a. See. "Election,” 
vol. i., col. 966. 

Tussaud’s Estate, In re (supra), referred to. j 

Wlieatlev, In re, Smith r. Spence (IS 84) 54 
L. J. Ch. 201 : 27 Oh. D. 606, 613 ; 51 L. T. 681 ; 
33 W. E. 275. — chitty, J. : Queade’s Trusts, 
In re (1885) 54 L. J. Ch. 786, 791 : 53 L. T. 74 ; 
33 W. E. 816. — CHITTY, J. : Montagu v. 
Sandwich (Earl) (1S86) 32 Ch. D. 525, 546 (supra, 
col. 2180). 

Montague v. Montague (1852) 15 JBeav. 
565. — 3U.R., referred to. 

Bristol (Mniquis), In re, Urey (Earl) v. Grey 
(1897) 66 L. J. Ch. 446; [1897] 1 Ch. 946 ; 76 
L. T. 757 ; 45 AV. 11. 552.— romer, j. 

Montague v. Montague, explained. 

Ashton, In re, Ingram r. Papillon (1897) 66 
L. J. Oh. 731 : [1897] 2 Ch. 57-4; 77 L. T. 49 ; 
46 W. K. 138 : reversed on the facts , 67 L. J. 
Ch. 84; [1898] 1 Ch. 142; 77* L. T. 582; 46 
W. II. 231.— c.A. 

Stirling, J.— The rule against double portions 
is generally stated to apply to provisions made 
by a parent or person in loco parentis ; but in all 
the cases, so far as they have been brought to my 
attention, the parent referred to is the father. 
[His lordship discussed Powys v. Mansfield 
(post. col. 2182), and continued :] In Montague v. 
Montague the rule against double portions was 
held applicable to appointments made in exercise 
of a special power. It appears, however, that 
the appointor was the father of the appointees, 
and that the appointed funds consisted of sums 
made chargeable by way of portions for younger 
children on estates settled by himself on his 


marriage. The appointed funds therefore were 
* : portions ” in the strictest sense. — p. 734. 

Montague v. Montague and Bristol (Marquis), 
In re, Grey (Earl) v. Grey (supra), 
distinguished. 

Hutchinson r. Tottenham [1898] 1 Ir. E. 403. 

CKATTEBTON, V.-C. — It is a very different case 
from Montague v. Montague , where there were 
two separate settlements, each with its own 
hotch-pot clause applying to the property 
thereby settled. The fact that these funds came 
from different parties is, in my opinion, in itself 
immaterial. There seems to have been a plain 
intention that this single hotch-pot clause should 
apply to all the funds without distinction. In 
Urey (IdirT) v. Grey there was no such indica- 
tion of intention, and the question was whether a 
hotch-pot clause was incorporated by a general 
reference to the trusts, powers, provisoes, and 
agreements expressed in reference to another and 
distinct fund, — p. 422. 

Powys v. Mansfield (Lord) (1 836) 7 L. J. Ch. 
9 ; 3 Myl. & Or. 359 ; 1 Jur.' S61.— L.C. ; 
varying 5 L. J. Ch. 153 ; 6 Sim. 528. — 
SHAD WELL, V.-C.. applied. % 

Pvm v. Loeltyer (1841) 10 L. J. Cli. 153 ; 
5 Myl. & Or. 29 ; 5 Jur. 620. — L.C. ; Montague c. 
Montague (1852) 15 Beav. 565. — M.R. 

Powys v. Mansfield (Lord), referred to. 

Lyddcm •<*. Ellison (1851) 19 Beav. 565 ; 18 Jur. 
106 . — m.r. : Kippin r. Harley (1858) 3 Macq. 
203. — H.L. (SC.) (see supra , col. 2179). 

Powys v. Mansfield (Lord), approved. 

Hopwood r. Iiopwood (1859) 29 L. J. Ch. 74’7 ; 
7 H. L. Gas. 728, 747. — h.l. (e.) (post, col. 2192). 

Powys v. Mansfield (Lord), referred to. 

Eavenseroft r. Jones (1804) 33 L. J. Ch. 482 ; 
4 He G. J. & S. 224 ; 9 L. T. 818 ; 12 W. E. 362.— 
L.J J. ; Campbell <v. Campbell (1866) 35 L. J. Ch. 
241 ; L. 11. 1 Eq. 383 ; 12 Jur. (N.S.) 118 ; 13 
L. T. 667 ; 14 W. II. 327. — wood, v.-c. ; Sayre 
r. Hughes (1868) 37 L. J. Ch. 401 ; L. E. 5 Eq. 
376 : 18 L. T. 347 : 16 \V. 11. 662.— STUART, Y.-C. ; 
Bennet r. Beunet. (1879) 10 Ch. D. 474 ; 40 L. T. 
378 : 27 W. E. 573.— JESSEL, M.R. ; Griffith r. 
Bourke (1887) 21 L. E. Ir. 92. — porter, m.r. 

Powys v. Mansfield (Lord), referred to. 

Hamlet, In re, Stephen v. Cunningham (ISSS) 
BS Ch. 1). 183; 57 L. J. Ch. 1007; 58 L. T. 
614 ; 36 W. R. 568 ; affirmed, 5S L. J. Ch. 242 ; 
39 L’h. H. 426 ; 59 L. T. 745 ; 37 W. R. 245.— 
C.A. COTTON, FRY and LOPES, L.JJ. 

KAY, J. — In Pye , LJx parte (post, col. 2185). 
Lord Eldon defines “ locus gut rent is as being 
“the situation of the person described as the lawful 
father of that child." This definition, which is 
little more than a literal translation, is adopted 
by Lord Cottenham in Powys x. Mansfield 
(Lord): and in ‘Ppm x. Lockyer (post), the 
same learned judge said that, for the purpose 
of the rule against double portions, whether the 
donor had assumed the office of a parent may be 
proved by extrinsic evidence, such as the general 
conduct of the donor towards the children, or by 
intrinsic evidence from the nature and terms of 
the gift.— p. 190. • 

Powys v. Mansfield (Lord), discussed. 

Ashton, In re [1897] 2 Ch. 574 (col. 2181). 
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Pym v. Lockyer (1841) 10' L. J. Ch. 153 ; 
5 JJyl. & Or. 29 ; 5 Jur. 020. — cottex- 
HAM, L.C.; reversing S L. J. Ch. 302; 
5 Jur. 34. — SHAD WELL, V.-CJ., discussed. 

Kippen t\ Darlev (1S5S) 3 Macq. 203 . — h.l. 
(sc.) (see sunt v/, col. 2179). 

Pym v. Lookyer, referred to. 

Hopwood v. II o]) wood (1853) 7 H. L. Cas. 728. 
746.— H.L. (E.) ( post. col. 2192). 

Pym v. Lockyer. discussed. 

Leighton r. Leighton (1*74) 43 L. J. Ch. 594; 
L. 11. 18 Eij. 458, 4(58:22 W. R. 727.— 
hall. v.-o. : Eowkcs r. Pascoe (1875) L. E, 10 
Oh. 343, 330.— l.JJ. (jmsf). 

Pym v. Lockyer, explained- and applied. 

Pollock, In re, Pollock v. Worrall (1885) 28 
Ch. I). 552 ; 54 L. J. Ch. 489 ; 52 L. T. 718.— 

C.A. 

selborxe. L.c. — When a testator gives a 
legacy to a child, or to any other person towards 
whom he has taken on himself parental obliga- 
tions. and afterwards makes a gift or enters into 
a binding contract, in his lifetime in favour of 
the same legatee, then (unless there he distinc- 
tions between the nature and conditions of the 
two gifts, of a kind not in this case material) 
there is a presumption primd facie that both 
gifts were made to fulfil the same natural or 
moral obligation of providing for the legatee ; 
and consequently that the gift inter -vivos is 
either wholly or in part a substitution for, or an 
“ ademption ” of, the legacy. This presumption 
has in some cases of that class (see particularly 
Ilopicood v. Hopicood ( post. col. 2192), been 
carried to a great length. It was at one time 
thought, that the ademption in such a case 
would be ( primd facie ) total, although the 
amount of the subsequent advancement might 
be less than that of the legacy. But in Pym v. 
Loc.ltyer. in which the doctrime was carefully 
examined and explained by Lord Cottenham, 
that learned judge corrected this error, and the 
rule established by Pym v. Lockyer is, that when 
the donor is a parent, or in loco parentis , and 
when the amount of the subsequent gift is less 
than that of the legacy, the mere presumpt ion 
does not go beyond an ademption pro tanto. — 
p. 55G. 

Pym v. Lockyer. referred to. 

Hamlet, Jn re (1888) 38 Ch. D. 1S3, 190 : 57 
L. J. Ch. 1007 (supra, col. 2182). 

Pym v. Lockyer, doctrine applied. 

Lacon, In re. I .aeon -c. Lacon (IS 91) 60 
L. J. Cli. 403 [1891] 2 Ch. 482 ; 64 L. T. 429 ; 

39 W. E. 514. — C.A. reversing ROMER, J. 

Powkes v. Pascoe (1875) 44 L. J. Ch. 367 ; 

L. E. 10 Ch. 343 ; 32 L. T. 545 ; 23 W. E. 

538. — L.JJ. ; varying JESSEL, M.R., applied. 

Marshal v. Crutwell (1875) L. E. 20 Eq. 328 ; 
44 L. J. Ch. 504.— JESSEL, M.R. ; Eykvn’s Trusts, 
In re (1877) 6 Ch. D. 115'. 121 : 37 L. T. 261.— 
MALI NS, v.-c. ; Orme. In re, E\ ans r. Maxwell 
(1883) 50 L. T. 51.— KAY, J. 

Powkes v. Pascoe, explained . 

I-Iarnett, In re. Leahy v. O’Grady (1886) 17 ' 
L. E. Ir. 543.— c hattertox. v.-c. *’ j 


F&wkes v. Pascoe, referred to. 

Lacon, In re. Lacon v. Lacon (supra), applied. 
Scott. Til re, Langron r. Scott (1902) 72 L. J. 
Ch. 20 : [1903] 1 Ch. 1, 11.— cX (post. col. 2184). 

Holmes v. Holmes (1783) 1 Bro. C. O. 555 ; 
1 Cox 39 ; J R. R. 2. — L.C., referred to. 
Pym r. Lockyer (1841) 10 L. J. Ch. 153 : 5 
Myl. & Cr. 29 : 5 Jut. 020. — cottenha.v,, l.c. 


Holmes v. Holmes and Bengough v. Walker 

(1808) 15 Yes. 507 ; 1U K. 14. io0.— M.R., 

discussed. 

Chichester (Lord) r. Coventry (IS(>7) L. K. 2 
EL L. 71. 90. — H.L. (E.) (supra, col. 2179). 

Holmes v. Holmes and Bengough v. Walker, 

considered. 

Lawcs. In re. Lawes r. Lawes (1881) 20 Ch. D. 
81 ; 45 L. T. 453 ; 30 W. R. 33.— C.A. 

jessel. *\r.R. — It is said that that case [Holmes 
v. Holmes'] decided that a share in stock-in-trade 
was not a satisfaction of a pecuniary legacy, and, 
taking the report as it stands, it is impossible 
to say that it was not so decided. Still. 1 am not 
prepared to sav that even a. share in a stock-in- 
trade, if declared to be taken at a specific value, 
would not be a satisfaction of a portion ; but I 
cannot discover from the report, which is very 
brief, what the facts really were. In that case a 
father by will gave his son 5007., and afterwards 
took him into partnership, the stock being by the 
deed of partnership declared to be 3,00o?., to be 
brought in equally by the partners, and they 
were to be equally entitled to the profits. It is 
stated that “the father brought in the whole 
capital, and it was understood by the whole 
family that he meant to give his son the half of 
the stock,” but it is not clearly stated whether 
this was actually done. Nor again does it appear 
that the stock was actually worth as much as 
3,0007., or wliat it was worth, at the time of the 
execution of the articles. We have not sufficient 
information about the circumstances to make 
that ci‘se a guide to us iu the present case. The 
other case is Bengough v. Walker. I agree that 
some of the criticisms on it made by the counsel 
for the appellant, were well founded, and the 
report is certainly not quite satisfactory, but I 
think we can find out what Sir W. Grant really 
meant. A father gave to bis child a share of a 
mill, and directed it to be made up to the value 
of 10,0007., and it was held that that was a 
satisfaction of a portion of 2,0007. The question 
argued was whether a share of a mill could be a 
satisfaction of a* legacy, because a legacy must 
be satisfied by something of the same kind. . . . 
The true meaning of that is [viz., what Sir W. 
Grant says on p. 514], that where a testator 
gives to a child a beneficial lease or share of 
works, or any other thing, and says nothing 
about the value, he is not to betaken to be giving 
it in satisfaction of a pecuniary bequest ; but 
where he does refer to the value, the presumption 
of satisfaction may arise. And when he gives it 
as being of larger amount than the legacy and 
the legatee takes it, he takes it at the estimated 
amount, and in that case it makes no difference, 
whether the testator directs the thing to* be sold 
and gives him the proceeds, or directs the thing 
to be taken as a specific amount. In either case 
he shows his intention to give a definite amount. 
— p. 88. -4/«y7 see j oost, col. 2185. 
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Bengough v. Walker ; lawes. In re, anil 
Holmes v. Holmes (supra ) , discussed. 

Vickers, In re A Vickers r. Vickers (1888) 37 
Ch. D. 525 ; 7)7 L. J. Oh. 73S : 58 L. T. 1)20 ; 30 
W. H. 545. 

north:, J. — I see nothing in the nature of rlio 
property given to prevent the rule against double 
portions applying, ami the gift of the business 
to both or either of the sons being a satisfaction 
pro tanto of his or their share in the residue. 
Three cases cited seern to be in point, and two of 
them, Bengough v. .Walker, and La ices. In. re, 
show that there is nothing in the nature of the 
property to rebut the presumption against double 
portions. The third and older case, Holmes v. 
Holmes, seems to have been, and was, recognised 
in Laire.it , In re, as a special case depending on 
special circumstances ; but in both the other 
cases it was recognised that a share in a business 
is a thing capable of being taken in satisfaction 
of a gift of personal estate. In Bengough v. 
Walker, which was a case of satisfaction, not- j 
ademption, the thing given by will was a share 
in powder mills. — p. 532. [His lordship dis- 
cussed these cases at length.] 

Holmes v. Holmes, rule in, appeared. 

lawes, In re, and Bengough v. Walker. 

considered. 

Vickers, In re, observations dissented from. 

Jaques, In re, Hodgson r. Braisby (11)02) 72 
L. J. Ch. 107 ; [1003] 1 Ch. 267 ; 88 L. T. 210 ; 
51 W. 11. 220. — c.A. 

Har top v. Whitmore (1720) I P. Wins. 6S1. 
— L.C., appeared. 

Platt v. Platt (1830) 3 Sim. 503 ; 30 It. R. 107. 
— SHAD WELL, V.-C. 

Hartop v. Whitmore and Clarke v. 
Burgoine (1767) 1 Hick. 353. — 5.C., 
reports com mented on. 

Pym v. Lockyer (1S41) 10 L. J. Ch. 153 : 

5 Myl. & Cr. 20 ; 5 Jur. 620.— L.c. 

Ravenseroft v. Jones (1864) 33 L. J. Ch. 482 ; 

4 He CL J. & S. 224 ; 9 L. T. S18 ; 12 W. E. 
362 .— l.jj. 

Bef erred to, Dawson r. Dawson (1867) L. R. 4 
Eq. 504, 516. — WOOD, V.-C. ; observations 
applied, Scott, In re, Langton r. Scott (1002) 
72 L. J. Ch. 20 ; [1903] I Ch. 1 ; 87 L. T. 574 : 
51 W. li. 182.— O.A. 

Grave y. Salisbury (Earl) (1784) 1 Pro. 
C. C. 425. — L.C., referred- to. 

Bengough *. Walker (1808) 15 Ves. 507 ; 10 
R. R. 106. — GRANT, M.R. 

Grave v. Salisbury (Lord), and Powel y. 
Cleaver (1789) 2 Bro. 0. C. 490 .— l.c. 

Discussed, Pye, Ex parte, ( post ) ; dis- 
tinguished, Pym r. Lockyer (1841) 5 Myl. & Cr. 
29. — L.C. (supra'). 

Powel v. Cleaver, referred to. 

Andrews r. Salt (1873) L. R. S Ch. 622, 640 ; 
2S L. T. 686 ; 21 W. R. 616.— L.JJ. 

Pye, Ex parte, Dubost, Ex parte (1811) IS 
Ves. 140; 11 R. li. 173. — L.C., definition 
in, adopted. 

Powys v. Mansfield (Lord) (1886) 7 L. J. Ch. 

9 ; 3 Myl. & Cr. 359, 367 ; 1 Jur. 861.— L.c. 


Pye, Ex parte, referred to. 

Pyrn r. Lockyer (supra ) : Parnell v. Kingston 
(1356) 3 Sin. <Sr G. 387 ; 2 Jur. (n.S. ) 854 ; 4 
W. R. 794. — wood. V.-C. : Chichester (Lord) v. 
Coventry (1807) L. R. 2 H. L. 71. S3. — H.L. (e.) 
(supra, col. 2179): Bonnet r. Bonnet (1879) 10 
Ch. D.' 474 : 40 L. T. 378 ; 27 W. R. 573.— 
jess el. m.r. : Montagu ■#*. Sandwich (Earl) 
(1886) 82 Ch. D. 525. 587 (supra, col. 2179): 
Harding r. Third imr flSSG) 55 L. ,J. (>.11.-162 ; 17 
Q. B. 1>. 142 : 81 W.'R. 775.— q.b.d. 

Pye. Ex parte, definition in, discussml. 

Hamlet. In re (1888) 38 Ch. D. 183, 190 (supra, 
col. 2182). 

Pye, Ex parte, referred to. 

Lacon. In re. [1891] 2 Cli. 482. — c.A. (supra. 
col. 2183) ; Jnques, In re (supra, col. 2185). 

Montefiore v. Guedalla (1859) 29 L. J. Ch. 
65 : 1 Do (i. V. & J. 93 ; 6 Jur. (x.S.) 329 : 
1 L. T. 251 ; 8 W. R. 53. — L.c. and L.JJ., 
distinguished . 

Meinertzagen r. Walters (1S72) L. R. 7 Ch. 670 ; 
41 L. J. Ch. 801 : 27 L. T. 326 : 20 \V. li. 918. 

.tames. L.J. — The origin of the rule as applied 
to legacies is this, that where a father makes a 
provision for his children leaving them legacies, 
and afterwards gives a portion to one of those 
children, it is supposed from what is known to 
be the ordinary intention of testators, that he 
did not intend to make any real difference 
between his children, and that the child advanced 
in his lifetime, takes the advance pro tanto by 
way of ademption. No doubt that has been 
necessarily applied to the advantage of residuary 
legatees, because where the legacy fails, or is 
satisfied, or is adeemed from the very nature of the 
case, the residuary legatee who takes his chance 
gets the benefit oi that as he would the burden 
of any diminution. That is the state of the 
law with regard to legacies. It is true the rule 
was applied to a share in nr residue in the case 
of Montefiore v. Guedalla, which was a case in 
which X observe that Knight Bruce, L.J. 
expressed great doubt as to the law, but he was 
satisfied in concurring in the decision, because 
the common sense of the thing was in favour of 
the decision in that particular case. But what 
was done in Montefiore v. Guedalla, in my view 
of it, was not an application of any such view as 
is here contended for. but was an application of 
the general principle which was supposed to 
underlie the rule, and of which the rule was only 
an application and an illustration. The principle 
is, that it must be presumed that a father intends 
equality between the children ; and, if he leaves 
the residue to the children, and afterwards 
makes an advance to one of the children, the 
general rule is, that such advance must be 
brought into hotch-pot, so that the disposition of 
his fortune, by which he intended to introduce 
equality among his children, may not be altered, 
— p. 672. 

Montefiore v. Guedalla and Meinertzagen v. 
Walters, referred to. 

Fowkes v. Pascoe (1875) 44 L. J. Ch. 367 ; 
L. R. 10 Oh. 343, 351 : -32 L. T. 545 ; 23 W. R. 
538. — JAMES and HELLISH, L.JJ. 

Meinertzagen v. Walters, doctrines applied. 

Stewart, In re, Stewart c. Stewart (1880) 49 
L. J. Ch. 769 ; 15 Ch. D. 539, 547 ; 43 L. T. 370 ; 
29 W. R. 275. — JESSEL, M.R. 
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Meinertzagen v. Walters, commented on. | 
Limpus v. Arnold (1884) 15 Q. B. P. BOO ; 54 j 

L. J. Q. B. 85 ; 33 W. B. 537. — C.A. BRETT, 

M. R. and LINDLEY, L.J. ; COTTON, L.J. dissenting. 
BRETT, M.R. — In Mei nertzagen v. Walters the 

contention of the appellant (the testator's 
widow) was outrageous, as was pointed out by 
James. L.J. : in Stewart v. Stewart (supra') it 
does not appear that the will contained any pro- 
vision equivalent to the bequest to the widow in 
the present case. — p. 301. 

Meinertzagen v. Walters, ‘principle ex- 
plained. 

Stephens v. Stephens (1880) 19 L. B. Ir. 190. 

— CHATTERTON, V.-C. 

Pole v. Somers (Lord) (1801) 6 Ves. 309. — 
L.C., referred to. 

Monck v. Monck (Lord) (1810) 1 Ball & B. 
298 ; 12 B. II. 33. — MANNERS, L.C. 

Pole v. Somers (Lord) and Hinchcliffe v. 
Hinchcliffe (1797) 3 Yes. 510 ; 4 B. B. 
89. — M.R. 

Explained and applied , Weall v. Eice (1831) 
2 Euss. & M. 251, 203 ; 9 L. J. (o.S.) Oh. 10 ; 34 
E. E. 83. — M.R. ; discussed, Hall v. Hill (1841) 

1 Dr. & War. 94 ; 1 Con. & L. 120 ; 4 Ir. Eq. R. 
27.— SUGDEN, L.C. 

Davis v. Chambers, 2 Jur. (n.s.) 1158; 5 W. R. 
39. — STUART, V.-C.: reversed , (1857) 3 Jur. 
(N.S.) 297 ; 5 W. R. 245. — L.C. 

Bethell v. Abraham (1874) 3 Ch. D. 590. n. 
— JESSEL, M.R. ; affirmed, 31 L. T. 112; 
22 W. E. 745. — L.JJ., referred to. 

Mayd v. Field (1876) 45 L. j. Ch. G99 ; 3 Ch. 
D. 587 ; 34 L. T. 014 ; 24 W. R. 060.— JESSEL, M.R. : 
Att.-Gen. v. Murray (1887) 20 L. E. Ir. 124. — 
C.A. ; reversing ex. D. 

Rickman (or Bichman) v. Morgan (1779) 1 
Bro. C. C. 63 : (1788) 2 Bro. C. C. 394.— 
L.C., discussed. 

Thynne (Lady) v. Glengall (Earl) (1S48) 2 
H. L. Cas. 131 ; 12 Jur. 805. — h.l. (e.) ; Cooper 
r. Cooper (1873) L. E. 8 Ch. 813, 825 (jmst). 

Twisden v. Twisden (1804) 9 Ves. 413 ; 7 
R. E. 254. — L.C., considered. 

Leake v. Leake (1805) 10 Yes. 477 ; 11 
E. E. 245. n. — L.C. ; Onslow v. Michell 
(1812) 18 Ves. 490 ; 11 E. E. 340.— M.R. : 
and Golding (or Goolding) v. Haverfield 
(1824) 13 Price 593 ; M‘CleL 345.— ex., 
commented on adversely. 

Cooper v. Cooper (1873) 43 L. J. Ch. 158 ; 
L. E. 8 Ch. 813 ; 29 L. T. 321 ; 21 W. E. 921. 
— C.A. ; partly affirming 28 L. T. 87 ; 21 W. E. 
501. — JESSEL, M.R. 

SELBORNE, L.C.— 1 The other cases [of this class] 
upon which decisions have been given or opinions 
expressed, have been cases in which — I am 
speaking of the strongest of them — you have 
such words as “ give or advance,” 44 give or 
settle,” which were words that in some of those 
cases were taken to include what I will admit 
they might, by possibility in some contexts mean, 
execute in the lifetime of an instrument which 
will opiate when it comes into operation as a 
settlement or as a gift. And Sir W. Grant, in 
Onslow v. Michell , laid no inconsiderable stress 
upon the force which he thought in that respect 


i might be ascribed to the words 44 give and settle,” 

| which you have not in this instrument-. The 
same, or similar words, also occurred, I will not 
say in every one of the eases which have been 
cited before us, but in almost all uf them, and 
in all tho-e upon which material stress was laid, 
particularly Golding v. Harerjield , iu the Court 
uf Ex. and in the original case, which in other 
respects also was distinguishable, of Hickman 
v. Morgan (supra). In that state of things l 
think we should be extending much further than 
they have ever yet been carried, and to a case iu 
which the natural and proper meaning of the 
words used would make it unfit to apply them, 
even if they were right, authorities which, when 
examined, are in themselves almost remarkable 
examples of the extraordinary manner in which 
the use of precedents in the Courts of this 
country causes the Courts, first of all, to slide 
into manifest error, and afterwards to follow that 
error upon the notion that they are bound by it. 
The history of the doctrine relied upon as being 
now established by the authorities is this. In 
Bichman v. Morgan, before Lord Thnrlow, there 
were words which said that if, during a man’s 
life, or at his death, he should do a certain thing, 
k it should have a certain effect ; the word 44 give ” 
being there used, and not 14 advance” or 44 pay.” 
It- was perfectly manifest that in that case what 
was done by the will took effect at the testator’s 
death, and was within the plain words of the 
instrument, and nothing was decided in that 
case or even said, as far as I can see, which 
would lead you to anything farther. Then came 
Twisden v. Twisden, in 1804 before Lord Eldon, 
in which Bichman v. Morgan was referred to, 
and Lord Eldon, evidently to my mind, expressed' 
on the whole an opinion to the effect that, notwith- 
standing what hail been suggested tentatively in 
the argument, and not confidently at all on this 
subject, the natural interpretation of these words 
was the right one, and that a thing was not to 
be held to be done during the lifetime of a man 
which only took effect after his death. Lord 
Eldon there said (at p. 420) : 44 If the law is that 
what is to be taken under a will is not an 
advancement in the life of the party, it is very 
difficult to say that what is taken under an 
intestacy shall be an advancement. And though 
it is true the will must be made in the life, it is 
equally true nothing is advanced or given to the 
party to take till after the death.” The expres- 
sion of opinion, as far as it goes, is this, that he 
first concludes that what is taken under a will is 
not an advancement in the life of the party, and 
then says that d fortiori what is taken by way 
of intestacy is not an advancement in the life of 
the party, which is the particular point decided 
in that case. Then came Leake v. Leake in the 
very next year, before Lord Eldon, and in that 
case Sir S. liomilly and other counsel for the 
plaintiffs, who were interested in contending 
that there was no satisfaction, said that they did 
not mean to argue it. The words are : “ The 
plaintiffs cannot contend that a provision by 
will must not be considered a provision given in 
the lifetime of the testator after Bichman v.‘ 
Morgan, and Twisden v. Twisdt n, though if that 
distinction can be maintained, two of these 
children, G. and A., had not dng advanced in the 
life of tiieir father, and have no provision except 
by the will.” And then they went on with 
other arguments, which prevailed in the result, 
and upon which, for reasons which X do not 
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feel called upon to attempt to explain, they pre- 
ferred to rely. But. the only thing t hat is material 
for us is, that those eminent and learned counsel 
said they could not contend that a provision by 
will must not be considered as if it were given in 
the lifetime of the testator, afrer Hickman t. 
Morgan and Ticisden v. Ticisden. We have 
referred to Hickman v. Morgan and Ticisden v. 
Twisden, and we find in those cases no warrant 
whatever for that proposition. Then Lord Eldon, 
in Leake v. Leake, the matter not having been 
argued before him, and having the year before 
expressed a different opinion in Twisden v. Ticis- 
den, is reported to have said (at p. 489) : “It 
is truly said that a provision by will is to be 
considered an advancement in the lifetime to the 
party. That has been repeatedly decided, and 
is not to be disturbed.” It had been so put 
before him by counsel, but the matter had not 
been argued, and I suppose even Lord Eldon was 
capable, when counsel treated a thing as not 
arguable, but as decided, of placing confidence in 
that statement. The learned reporter has been 
unable to find anything but Hickman v. Morgan . 
and Twisden v. Ticisden , to support that doctrine, 
and it is a very remarkable thing that, when Lord 
Eldon came to deliver his final opinion in that 
very case, he used language which draws the dis- 
tinction, for he says (at p. 402): “My opinion, 
rather than a judgment, upon this case is, that, 
according to the real intention and legal effect of 
all the instruments, money advanced by the 
father, as preferment in marriage, or on any other 
occasion, is an advancement within the proviso ; 
that the devise and bequest of the real and personal 
estate is not in this case an advancement in the 
life of the father.” ... He had determined 
expressly, as I understand him, that of two con- 
structions which were possible — that narrower 
construction being one, and a wider construction 
which would take in an advancement not only 
upon marriage, which must be in the lifetime 
of the father, but upon any other occasion — 
the larger was to be preferred, and so it had been 
argued before him ; and he found that an inten- 
tion that the provision actually made by will 
should not be taken in satisfaction of the portion 
was in that case sufficiently manifested. It was 
not therefore in any way whatever, in any point 
of view, a necessary ingredient in the judgment 
that Lord Eldon should entertain or express the 
opinion lie did on that particular. point. Sir W. 
Grant examined the matter afterwards in Onslow 
v. Mil hell, in which, as I have said, he relied on 
the words “give and settle,” and said he could 
find no foundation for the doctrine except those 
two cases of Hickman v. Morgan, and Ticisden v. 
Twisden, which, however, evidently were not 
authorities for it ; but Sir W. Grant said that he 
thought it was involved in the decision [in 
Leake, v. Leake] not adverting to the fact that 
it was not necessary in that case that the 
advancement, in order to be a satisfaction, 
should have been made on the occasion of the 
marriage in the lifetime of the father, because 
the settlement contained the important addi- 
tional words 4< or otherwise provided for.” . The 
particular decision, after all, of Sir W. Grant, is 
rested on the force of the words, “ settle and 
give.” Golding v. Have/rjield is also rested on 
similar words, and, I must say, upon a somewhat 
exaggerated weight given, not merely to the 
extra-judicial dictum of Lord Eldon [in Leake 
v. Leake\ but to the fact that the counsel for 


the plaintiff in that case did not areue the point. 
— p. 1 £51. 

Folkes v. Western (1804) 9 Ves. 45G ; 7 Ii. It. 
271. — M.R.. appro red. 

Noel v. Walsinjrham (Lord) (1824) 2 Sim. & S. 
99 : 3 L. J. (o.S.) Ch. 12 ; 2-5 B. R. 164.-v.-0. 

Folkes v. Western, referred to. 

Bray v. Bree (1834) 2 Cl. & F. 433. — H.L. (e.). 

Folkes v. Western, followed. 

Noel v. Walsingham (Lord), referred to. 
Brown low r. Meath (Earl) (1840) 2 Dr. & Wal. 
<>74; 2 Ir. Eq. It. 3x3. — s CODEX, L.C. 

Folkes v. Western, commented on. 

Douglas v. Willes (1849) 7 Hare 318. — 
WIG-RAM, V.-C. 

Folkes v. Western, upheld. 

Lee t>. Head (1855) 1 K. & J. G20 ; 24 L. J. Ch. 
569 ; 3 Eq. R. 1046 ; 1 Jur. (n.s.) 722 ; 3 W. R. 
591. 

wood. v.-c. — Whatever might have been the 
result of my consideration of Foil ies v. Western. 
it would have been difficult for me to depart 
from the view taken of that decision by Wigram, 

V. -C., in Douglas v. Willrs (supra"), that, as the 
: point was decided so long ago by Sir W. Grant, 

and the decision has been sanctioned in Wool v. 
Walsingham (Lord) (supra), it would be improper 
for me, even if I differed from it on principle, to 
do more than indicate my dissent, and leave it 
to be considered by a higher tribunal. But I 
cannot come to the conclusion that the decision 
in Follies v. Western is wrong in principle, 
although perhaps some of the reasons given for 
the decision may not satisfy ray judgment, if I 
may say so with great submission with respect 
to a ease decided by so great an authority as Sir 

W. Grant. — p. 630. 

Folkes v. Western and Lee v. Head, not 
applied. 

Foster r. Cautlcy (1S55) 6 De G. M. & G. 55 ; 
2 Jur. (N.S.) 2 5 . — CR AN WORT H , L.C. 

Folkes v. Western, approved. 

Lee v. Head, foUotced. 

Noblett r. Litchfield (1858) 7 Ir. Ch. B. 
575. — L.C. 

Lee v. Head and Noblett v. Litchfield, 

pri neiple explained. 

Ford v. Tynte (1864) 2 H. & M. 824.-— wood, 
v.-c. 

Lee v. Head and Ford v. Tynte, applied. 
King v. King (1884) 13 L. Ii. Ir. 581.— 

C H ATTEST OX , V.-C. 

Douglas v. Willes (supra ) : Samuel v. Ward 
(1850) 22 Beav. 347 : 2 Jur. (N.S.) 962 ; 1 
W. K. 540. — M.R. : Noel v. Walsingham 
(Lord) (supra); and Medcalfe v. Ives (1737) 
1 Atk. 63. — L.C., discussed. 

Cox v. Belitha (1725) 2 B. Wins. 272; 2 
Wils. 272. — l.c.c. : Tomkyns v. Ladbroke 
(1755) 2 Ves. sen. 591. — L.C. ; and Garon 
v. Trippet (1753) Ambl. 189, referred to. 
Noblett r. Litchfield (1858) 7 Ir. Ch. H. 575.— 
NAPIER, L.C. 

Douglas v. Willes and Samuel tp. Ward, 

discussed. 

Bannatyne ■>'. Ferguson (1895) [1896] 1 Ir. R. 
149.— C.A. 
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Rosewell v. Bennett (1744) 3 Atk. 77.— l.c., 
referred to. 

Monck r. Monck (Lord) (1810) 1 Ball & B. 
29S : 12 11. R. 33— MANNERS, L.c. 

Rosewell v. Bennett and Biggleston v. 
Grubb (1740) 2 Atk. 48, — L.c., discussed. 
Hall r. Hill (1841) 1 Dr. & War. 94 ; 1 Con. & 
L. 120 ; 4 Ir. Eq. R. 27. — sugden, l.c. 

Ellison v. Cookson (1790) 1 Ves. 100 ; 2 Cox 
220 ; 3 Bro. C. C. 61.— L.C. ; S. C., 2 Bro. 
C. C. 306. — m.r. ; and Debeze v. Mann 
(1787) 2 Bro. C. C. 165, 519 ; 1 Cox 346 ; 
1 It. R. 57. — L.C., discussed. 

Trimmer t\ Bayne (1S02) 7 Ves. 50S ; 6 R. R. 
173. — ELDON, L.C. 

Debeze v. Mann. 

Followed , Robinson r. Whitley (1804) 9 Ves. 
577. — m.r. ; Wallace v. Pomfret (1805) 11 Ves. 
542 ; 8 R. R. 241. — l.c. : Monck v. Monck (Lord) 

( 'supra ) ; discussed , Hall i\ Hill {supra) ; Ferris 
r. Goodburn (1858) 27 L. J. Ch. 574 ; 4 Jnr. 
(N.S.) 847 ; 6 W. R. 485. — WOOD, v.-c. 

Shudal v. Jekyll (1742) 2 Atk. 516.— L.c. 
Followed, Wallace i\ Pomfret (supra) ; dis- 
cussed, Hall v. Hill (supra) ; Pvm v. Lockyer 
(post). 

Robinson v. Whitley (supra), discussed. 

Pym r. Lockyer (1841) 10 L. J. Ch. 153; 5 
Myl. & Cr. 29 ; 5 Jur. 620. — cottenham, l.c. 

Robinson v. Whitley and Hartopp v. Har- 
topp (1810) 17 Ves. 184; 11 R. R. 48.— 
M.R., referred' to. 

Leighton v. Leighton (1874) 43 L. J. Ch. 594 ; 
L. R. 18 Eq. 458, 469 ; 22 W. R. 727.— hall, V.-c. 

Booker v. Allen (1831) 2 Russ. & M. 270 ; 9 
L. J. (o.s.) Ch. 30; 34 R. R. 91. — M.R., 
followed. 

Roome v. Roome (1744) 3 Atk. 181.— ar.R. for 
l.c., explained. 

Powys r. Mansfield (Lord) (1836) 7 L. J. Gh. 9 ; 

3 Myl. & Cr. 359, 376 ; 1 Jur. 861.— L.C. 

Booker v. Allen; Weall v. Rice (1831) 2 
Russ. & M. 251 ; 9 L. J. (o.s.) Ch. 116 ; 

34 R. R. 83. — M.R. ; and Lloyd v. Harvey 
(1832) 2 Russ. & M. 310. — M.R., dis- 
approved. 

Hall r. Hill (1841) 1 Dr. & War. 94 ; 1 Con. & 

L. 120 ; 4 Jr. Eq. R. 27. — SUGDEN, L.C. 

Weall v. Rice, discussed. 

Thynne v. Gleugall (Earl) (1848) 2 H. L. Cas. 
131 (supra, col. 2178) ; Chichester (Lord) r. 
Coventry (1867) L. R. 2 H. L. 71, 83 (supra, 
col. 2179) ; Russell r. St. Aubyn (1876) 2 Gh. D. 
398, 405 (supra j col. 2178) ; Tussaud’s Estate, 

In re, Tussaud r. Tussaud (1878) 9 Ch. D. 363, 
368. — C.A. (supra, col. 2181) ; Battersby’s Estate, 

In re (1887) 19 L. It. Ir. 359. — MONROE, j. 

Weall v. Rice, referred to. 

Johnstone v. Haviland [1S96] A. C. 95 ; 23 
Rettie 7. — h.l. (sc.). 

HALSJBTJRY, L.C.— The English law, of course, 
is now established, as Lord Wensleydale said in 
Kippen v. Barley (supra, col. 21 7S) : “ The rule is 
now by a long course of decisions firmly and fully 
established and cannot be disputed.” He adds, 
what I Entirely concur with, “a'nd any comment 
upon it would now be worse than useless.” But 
after the decision of Kippen, y. Barley it is no 
longer competent to your lordships to assume 

0.0. 


that the rule of law — the presumption arising 
from what are called double portions — is applic- 
able to the law of Scotland. _That was a decision 
upon that very question in this House. . . . How, 
although the two sets of provisions are very 
different, both in their application and in the 
decisions upon them, there is one observation 
which was made by Sir J. Leach with reference 
to the English rule which is, to my mind, applic- 
able to the Scottish rule. Sir J." Leach said, in 
Weall v. Bice : “It is not possible to define 
what are to be considered as slight differences 
between two provisions.” “ Slight differences,” 
he adds — and one cannot help observing that 
after the learned judge had said it is not possible 
to define, he begins with something like a defini- 
tion— “are such as, in the opinion of the judge, 

[ leave the two provisions substantially of the 
same nature ; and every judge must decide that 
question” — of what are slight, differences — “for 
himself.” My lords, I believe that to be per- 
fectly true as applicable to the construction of 
the instrument now under your lordships’ con- 
sideration. and although I propose to mention 
one or two differences between the two provisions, 

I protest against anybody hereafter arguing from 
the particular provisions to which I refer that 
I am laying down, or affecting to lay down, any 
general proposition which governs other instru- 
ments. — p. 100. 

Trimmer v. Bayne (1802) 7 Ves. 508 ; 6 R. R. 
173. — L.c., discussed. 

Monck v. Monck (Lord) (supra, col. 2191); 
Wharton t\ Durham (Lord) (1836) 3 Cl. & F. 
146. — H.L. (e.) (supra, col. 2178). 

Trimmer v. Bayne, followed. 

Powys v. Mansfield (Lord) (supra, col. 2191). 

Trimmer v. Bayne, referred to. 

Hall r. Hill (supra, col. 2191); Pym v. 
Lockyer (supra, col. 2191). 

Trimmer v. Bayne, applied. 

Dawson v. Dawson (1867) L. R. 4 Eq. 504, 
514.— wood, v.-c. ; Cooper v. Macdonald (1873) 

L. R. 16 Eq. 258, 268 (supra, col. 2179) ; Steven- 
son v. Masson (1873) 43 L. J. Ch. 134 : L. R. 

17 Eq. 78, S4 ; 22 W. E. 150. — BACON, V.-C. 

Trimmer v. Bayne, discussed. 

Leighton r. Leighton (supra, col. 2191). 

Trimmer v. Bayne, referred to. 

Griffith v. Bourke (18S7) 21 L. R. Ir. 92.— 
PORTER, M.R. 

Tipton V. Prince (1735) Cas . t. Talb. 71. — 
L.C., referred to. 

Taylor r. Cartwright (1872) 41 L. J. Ch. 529 ; 

L. R. 14 Eq. 167, 176 ; 26 L. T. 571 ; 20 W. R. 
603. — WICKENS, v.-c. 

Tipton v. Prince, distinguished. 

Peacock, In re (1S72) L. R. 14 Eq. 236; 27 
L. T. 472.— MALINS, v.-c. 

Tipton v. Prince, applied. 

Hopwood v. Hopwood (1859) 29 L. J. Ch. 747 ; 

7 H. L. Cas. 728, 741 ; 5 Jur. (n.s.) 897.— 
H.L. (E.) : reversing (1857) 26 L. J. Ch. 292 ; 

3 Jur. (N.S.) 549 ; 5 \V. R. 331. — KNIGHT BRUCE, 

L.J. : TURNER, L.J. doubting ; and (1856) 22 Beav. 

488 ; 2 Jur. (N.s.) 747. — M.R. See post , col. 2193. 

70 
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Hopwood v. Hopwood Qnt /nv/), referred to. 
Pollock. In re, Pollock r. Worrali (1885) 54 
L. J. Ch. 489 ; 2S „Ch. D. 552 ; 52 L. T. 718.— 
C.A. ( see supra, col. 2183). 


POWERS. 

1. Creation. 

2. Delegation. 

3. Extinguishment and Suspension. 

4. Lapse and Interests Undisposed op. 

5. Execution in General. 

6. Who may Execute. 

7. Execution by what Instrument or 

ACT. 

8. Execution by Devise or Bequest. 

9. Extent of Execution. 

10. Defective and Non- Execution. 

11. Exclusive and Illusory Appoint- 

ments. 

12. Fraudulent Appointments. 

IB. Excessive Execution. 

14. Limited Powers. 

15. Powers of Revocation and New 

Appointment. 

16. Powers of Charging and Jointure. 

17. Powers of Sale and Mortgage. 

18. Power of Leasing. 


1. Creation. 

Cooke v. Briscoe (1S38) 1 Dr. & Wal. 596. — 
plunket, l.c., considered. 

Peover r. Hassall (1861) SO L. J. Ch. 314 ; 
1 J. & H. 341, 348 ; 7 Jur. (N.S.) 406 ; 4 L. T. 
113 ; 9 W. It. 399. — wood, V.-C. See judgment 
at length. 

Peover v. Hassall, explained and distin- 
guished. 

Minton r. Kirwoocl (1S68) 37 L. J. Ch. 606 : 
L. K. 3 Ch. 614 ; 18 L. T. 781 ; 16 W. R. 99L— 
WOOD and SJ3LWYN, L.JJ. 

Gould v. Gould (1856) 25 L. J. Ch. 642 ; 
2 Jur. (n.s.) 484 : 4 W. JX. 516. — STUART, 
V.-G. . dinti ngu idled. 

Wood r. Wood (1S70) 39 L. J. Ch. 790 ; L. R. 
10 Eq. 220 ; 23 L. T. 295. 

ROM illy, m.r. — The question here is whether 
the general power could be exercised during 
coverture. I think it could. The general rule 
is that a general power is not to be cut down to 
a limited one, except by something in the settle- 
ment showing a clear intention that, it is to be 
cut down. In Bristow v. Wavde ( (1794) 2 Yes. 
336 ; post, col. 2264) and Gould v. Gould it was 
considered that there was sufficient to show such 
an intention. Here I think there is an indica- 
tion of a contrary one. — p. 791. 

Robinson v. Dusgate (1690) 2 Vern. 181.— 
M.R., commented- on. 

Hansen v. Miller (1844) 9 Jur. 209. — shad- 
well. v.-c. ; re-argued and affirmed, 9 Jur. 352. 
-V.-C. 


Robinson v. Dusgate, commented on. 

Hixon v. Oliver (1806) 13 Yes. 108 : 9 II. H. 

1 4S. — L.C. , d. ist ing n ish ed. 

Buckland v Barton (1793) 2 H. Bl. 136. — 
C.P.. referred to. 

Bai Motivahoo r. Bai Mamoobai (1897) L. R. 
24 Ind. App. 93, 103. — P.c. lords WATSON, 
HOBHOUSE, DAVEY and SIR R. COUCH. 

Porbes v. Ball (1817) 3 Meriv. 437. — m.r., 
discussed. 

Lownds r. Lownds (1827) 1 Y. & J. 445. — 
ALEXANDER, C.B. 

Forbes v. Ball, discussed. 

Davies r. Thorns (1849) 18 L. J. Ch. 212; 
3 De G. k 8m. 347 ; 13 Jur. 383. — knight 
BRUCE, v.-c. 

Forbes v. Ball, followed '. 

Brierley, In re, Brierley r. Brierlcy (1894) 12 
11. 55 ; 43 W. R. 36. — C.A. HERSCHELL, L.C., 
LINDLEY and DAVEY, L.JJ. 

Forbes v. Ball, explained. 

Weekes’ Settlement, In re (1897) 66 L. J. Ch. 
179 ; [1897] 1 Ch. 289 ; 76 L. T. 112 : 45 W. R. 
265. — ROMER, J. 

[His lordship said that that case was decided 
on the ground that the words in the will raised 
a trust for the wife’s relations.] 

Forbes v. Ball, discussed and not applied. 
Hall, In re, Shoii v. Clark [1899] 1 Ir. R. 308, 
314.— PORTER, M.R. 

Hales v.Margerum (1796) 3 Ves. 299.— m.r., 
explained. 

Hawthorn r. Slieddon (1856) 25 L. J. Ch. 833 ; 
3 Pm. k G. 293 ; 2 Jur. (N.S.) 749. 

Stuart, V.-C. — The principle of the decision 
in that case was, that the property passed, not 
by the execution of the power at all, for it was 
held that there was no power, but as an estate, 
and the words supposed to create a power were 
a mere qualification of an estate, introduced in 
order to exclude the marital right. — p. 837. 

Mortlock’s Trust, In re (1857) 26 L. J. Ch. 
671 ; 3 K. & J. 456 ; 5 W. R. 748.— 
WOOD, V.-C., discussed and not followed. 
Freeland r. Pearson (1S67) 36 L. J. Ch. 
374 ; L. R. 3 Eq. 658, 662 ; 15 W. R. 419.— 

KOMILLY. M.R. 

Mortlock’s Trust, In re, followed. 

Humble v. Bowman (1877) 47 L. J. Ch. 64. — 
HALL, V.-C. 

Mortlock’s Trust, Iu re, referred to. 

Long r. Lane (1885) 17 L. R. Ir. 11, 23.— 
PORTER, M.R. ; a firmed, (1886). — C.A. 

Mortlock’s Trust, In re, distinguished. 

Smith c. Smith (1887) 19 L. R. Ir. 514, 526. — 
PORTER, M.R. 

Mortlock’s Trust, In re, discussed. 

Parnell r. Boyd (1895) [1896] 2 Ir. R. 571, 586. 
— q.b.d. (see judgment of Johnson, J., dissenting 
from the majority on the question of construc- 
tion) ; Q.B.D. affirmed, (1896).— C.A. ASHBOURNE, 
L.C., FITZGIBBON, BARRY and WALKER^L.JJ. 

Mortlock’s Trust, In re, referred to. 

Bai Motivahoo r. Bai Mamoobai (1897) L. R. 
24 Ind. App, 93, 1 03. — P.C. 
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Weale v. Ollive (1863) 82 Beav. 42L— m.t : 
and Southouse v. Bate (1*51) 1G Beav. 
182. — MJt., referred to. 

Long v. Lane (1885) 17 L. It. Ir. 11. 23. — 
POUTER, M.R. ; affirmed, (1886).— C.A. 

Tomlinson v. Dighton (1711) 1 P. W ms. 140. 

— PARKER, C.J., distinguished. 

Doc d. Thorley r. Thorley (1809) 10 East 438 ; 

10 R. R. 352. — K.B. 

* Tomlinson v. Dighton. distinguished. 

Freeland v. Pearson (18(57) 36 L. J. Oil. 374 ; j 
L. It. 3 Eq. 658, 662 ; 15 W It. 419. 

romilly, M.R. — In Tomlinson, v. Bight-on, the 
case was this : John Tomlinson, seised in fee of 
the land in question, devises the premises to his 
wife Margaret for her life, and then to be at her 
disposal, provided it be to any of her children if 
living : if not, to any of his kindred that his wife 
should please. That is perfectly different from 
the words here, which are, “at her decease to 
make a distribution and disposal. 7 ’ There the 
property was to be at her disposal any way, and 
not. merely at her decease. — p. 375. 

Tomlinson v. Dighton, dismissed. 

Freeland v. Pearson, disapproved. 

Humble v. Bowman (1877) 47 L. J. Oh. 62. — 
HALL, V.-C. 

Barford v. Street (1809) 16 Ves. L35. — 
M.R., explained. 

Hughes r. Wells (1852) 9 Hare 749. 768 ; 16 
Jur. 927. — V.-C. 

Barford v. Street, distinguished. 

Smith ■/*. Smith (1887) 19 L. R. Ir. 514, 523. — 

PORTER, M.R. 

Howorth v. Dewell (1860) 29 Beav. 18 ; 6 
Jur. (N.S.) 1360 ; 9 W. R. 27.— M.R., 
applied. 

Lanibe r. Earnes (1870) 40 L. J. Ch. 15 ; L. R. 

10 Eq. 271. — MALIN45. V.-C. ; affirmed, (1871) 40 
L. J. Oh. 477 ; L. R. 6 Oh. 597 ; 25 L. T. 175 ; 19 
W. R. 659.— L.JJ. 

Howorth v. Dewell, referred to. 

Aliearno r. Ahearne (1S83) 9 L. R. Ir. 144. 148. 

—PORTER, M.R. 

Howorth v. Dewell, referred to. 

Long v. Lane (1885) 17 L. R. Ir. 11, 23. — 
PORTER, M.R. ; affirmed , (1886). — C.A. 

Howorth v. Dewell, distinguished. 

Smith r. Smith (1887) 19 L. R. Ir. 514, 526. — 
PORTER, M.R. 

Archibald v. Wright (1838) 7 L. J. Ch. 120: 

9 Sim. 161 ; 2 Jur. 759. — v.-c ., referred to. 
Humble v. Bowman (1877) 47 L. J. Oh. 62. — 
HALL, V.-c. 

Archibald v. Wright, reasoning in, applied. 
Flower, In re, Edmonds r. Edmonds (1885) 55 
L. J. Oh. 200; 53 L. T. 717; 34 W. R. 349.— 
NORTH, J. 

Wallis v. Taylor (1836) 6 L. J. Ch. 68 ; 

8 Sim. 241. — Y.-C., principle not applied. 
Johnson r. Routh (1857) 27 L. J. Ch. 305 ; 3 
Jur. (N.S.) 1048 ; 6 W. R. 6.— kindersley, v.-c. 

Hardftg v. Glyn (1739) 1 Atk. 469 ; 5 Ves. 
501 ; 4 R. R. 334. 338.— M.R., explained. 
Brown /*. Higgs (1803) 8 Yes. 561, 570; 4j 
R. R. 323.— ELDON, L.C. # 


Harding v. Glyn, discussed. 

Mahon **. Savage (1803) 1 Sell. Lcf. 111. — 
REDESDALE. L.C. * 

Harding v. Glyn, applied. 

Birch r. Wade (1814) 3 V. & B. 198 ; 33 R, R. 
181. — GRANT, M.R, 

Harding v. Glyn, explained. 

Burrough r. Phil cox (1840) 5 Myl. A Cr. 72 ; 5 
Jur. 453. 

COTTENirAM, L.C. — Harding v. (fhjn was a 
case in wliich there was a gift to the donee of the 
power, <»f the property itself, with a desire as to 
the mode of disposing of it. amounting to a trust ; 
but that declaration of trust only ascertained 
the class amongst which it was to be exercised; 
it was “ amongst, such of my own relations as 
she shall think" most deserving and approve of.” 
— p. 91. 

Harding v. Glyn, referred to. 

Salusbury r. Denton (1857) 3 K. & J. 529 ; 

3 Jur. (x.s") 740. — WOOD, v.-c. 

Harding v. Glyn. referred to. 

Bernard r. Min skull (1859) 28 L. J. Oh. 649 ; 
Johns. 276; 5 Jur. (N.S.) 931.— WOOD. V.-C. 

Harding v. Glyn, discussed. 

Bond. In re. Cole r. Hawes (1876) 46 L. J. Ch. 
488: 4 Ch. 1L 23S ; 25 W. R. 95.— HALL, V.-C. 

Harding v. Glyn. referred to. 

Wilson r. buguid (1883) 53 L. J. Oh. 52 ; 24 
Ch. D. 244, 249 ; 49 L. T. 124 ; 31 W. R. 945. 
— CHITTY, j. (see post, col. 2272) ; 8 1 anger, In 
re, Moorsom r. Tate (1891) 60 L. J. Ch. 326 ; 64 
L. T. 693 ; 39 W. R. 455.— CHITTY, J. : Brierley, 
In re, Brierley r. Brierley (1894) 8 R. 55 : 43 
W. R. 36.— C.A. 

Harding v. Glyn, discussed. 

Deakin, In re, Starkey r. Eyres (1894) 63 L. J. 
Oh. 779: [1894] 3 Ch. 565, 576 ; 8 R. 702 ; 43 
W. R. 70. — STI RLING, J. 

Harding v. Glyn, referred to. 

Hall, In re, Sheil c. Ciark [1899] 1 Ir. R. 308, 
314.— M.R. 

Harding v. Glyn, applied. 

Patterson, In re, Dunlop v. Greer (189S) [1899] 

1 Ir. R. 324, 335 .— porter, M.R. 

Robinson v. Smith (1821) 6 Madd. 194. — 
V.-C., discussed. 

Moore e. Ffolliot (1887) 19 L. II. Ir. 499, 506. 

— PORTER, M.R. 

2. Delegation. 

Ingram v. Ingram (1740) 2 Atk. S8. — L.C., 

referred to. 

Carr v. Atkinson (1872) 41 L. J. Ch. 785 ; 
L. R. 14 Eq. 397 ; 26 L. T. 680 ; 20 W. R. 
620. — M.R followed. 

Williamson r. Farnell (or Farwell) (1887) 56 
L. J. Ch. 645 : 35 Ch. D. 128,136 ; 56 L. T. 824 ; 36 
W, R. 37 .— north, J. [See judgment, at length, 
in which his lordship comments on and explains 
the observations in Sugden on Powers (Stli ed. 
p. 815, pi. 36)]. 

3. Extinguishment and Suspension. 

Walker v. Armstrong (1856) 25 L. J. Ch 
402 ; 21 Beav. 284 ; 2 Jur. (N.S.) 221 : 
4 W. R. 280.— M.R. ; see S. G. on appeal, 25 

70—2 
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L. J. Oh. 738 ; 8 He (A. M. & G. 531 : 2 Jur. 
(K.S.) 059 : 4 W. 11. 770. — l.JJ., explained. 
Cowper v. Man tell (No. 1) (1S56) 22 Bear. 223 : 

2 Jnr. (K.S.) 475 ; 4 W. R. 500. 

KOMILLY, M.R. — In Waitin' v. Armstrong I 
had to consider whether a will conic! operate as 
the execution of a power not in existence at the 
date of the will, but with tlie strongest desire to 
come to that conclusion and though great in- 
justice was the consequence, I came to the 
conclusion that it could not so operate. — p. 229. 
Walker v. Armstrong, explained. 

Rake r. Hooper (1900) 83 L. T. G69.— keke- 
WICH, J. 

Walker v. Armstrong and Cowper v. Mantell 

(No. 1), refereed to. 

Hayes, In re. Turnbull r. Hayes (1901) 70 
L. J. Ch. 770 ; [1901] 2 Oh. 529, 533 ; 85 L. T. 
So ; 49 W. It. 659.— C.A. 

Weller v. Ker (1 8G<5) L. B. 1 H. L. Sc. 11 : 
15 L. T. 97.— H.L. (sc.), referred to. 
Chambers r. Smith (1878) 3 App. Gas. 795, 
SI 6.— H.L. (SC.). 

Weller v. Ker, applied. 

Eyre, In re, Eyre r. Eyre (1883) 49 L. T. 259. 
— KAY, J. : Saul r. Pattinson (188(5) 55 L. J. Ch. 
831 ; 54 L. T. (>70 ; 34 W. R. 5(51.— PEARSON, J. 
Eyre, In re, Eyre v. Eyre and Saul v. 
Pattinson, dint hip nl sited. 

Somes, In re. Somes r. Somes (1S96) (55 

L. J. Ch. 2(52 ; [1896] 1 Ch. 250. 255 : 74 L. T. 
49 ; 44 W. R. 236. 

CHITTY, J. — Those [Eyre, In re , and Saul v. 
Pattinson] were both cases of trustees who held 
a power coupled with a duty, and a fiduciary 
power in the full sense of the term ; and it was 
held that neither before nor after the passing of 
the Conveyancing Act, 1881, s. 52, were trustees 
justified in getting rid of such a trust. I have 
nothing to say as to these decisions, except that | 
they have no application to the present case. — | 
p. 2(54. 

Doe d. Coleman v. Britain (1818) 2 B. & Aid. 
93. — K.B., discussed. 

Langton r. Horton (1842) 11 L. J. Ch. 299 : 
1 Hare 549, 563 ; 6 Jur. 910 — WIGRAM, V.-C. 

Doe d. Coleman v. Britain, applied. 

Sprague, In re, Miley r. Cape (18S0) 43 L. T. 
23(5. — MALIKS, v.-C. 

West v. Berney (1819) 1 Russ. k M. 431 ; 32 
R. R. 237.— m.r. 

Confirmed, Bickley r. Guest (183.1) 1 Russ. & 

M. 440. — m.r. ; applied , Shirley v. Fisher (1882) 
47 L. T. 109. — BACON, V.-C. 

Badham v. Mee (1831) 7 Bing. 695 ; 1 
Moore k S. 14 ; 9 L. J. (o.S.) C. P. 213. 
— C.P. ; confirmed, (1832) 2 L. J. Oh. 4 ; 1 
Myl. As K. 32. — v.-c., overruled. 

Jones v. Win wood (1838) 3 M. k W. 653 ; 7 
L, J. Ex. 22;). — EX. 

AL'DERSON, b. (for the Court). — We cannot 
adopt the principle laid down by Sir J. Leach, 
in affirming the certificate sent by the Court of 
G. P. in Badham v. Mee. — p. 676. 

Badham v. Mee, discussed. 

Hole r. Escott (1838) 8 L. J. Ch. S3 ; 4 Myl. k 
Cr. 187 ; 2 Jur. 1059.— COTTENHAM, l.C. 

Badham v. Mee, questioned. 

Jones v. Win wood (1841) 10 L. J. Ch. 165 ; 10 
Sim: 150 ; 5 Jur. 1 90.— SHAD well, v.-c. 


Badham v. Mee, applied. 

Sprague, In re. Miley v. Cape (1SS0) 43 L. T. 
236. — MALIKS, V.-C. 

Badham v. Mee, discussed. 

Cooper. In re. Cooper v. Slight (1884) 27 Ch. D. 
565 ; 51 L. T. 113 ; 32 W. R. 1015.— KAY, J. 

Cooper, In re, Cooper v. Slight, distinguished. 
Lambert’s Estate, In re (1900) [1901]‘l Ir. R. 
12, 30. — Ross, j. ; reversed , C.A. ( post ). 

Hole v. Escott (1838) 8 L. J. Cli. 83 : 4 
Myl. k Cr. 187; 2 Jur. 1059.— l.C. ; 
rart/lng 2 Keen 444. — M.R., discussed. 
Minchiii r. Minchin (1853) 3 Ir. Ch. R. 167. — 
CUSACK SMITH, M.R. 

Hole v. Escott, not applied. 

Lee r. Olding (3856) 25 L. J. Ch. 5S0 ; 2 Jur. 
(K.S.) 850 ; 4 W. R. 398.— STUART, v.-c. 

Hole v. Escott, dismissed and distinguished. 

• Jakeman’s Trusts, In re (1SS3) 52 L. J. Ch. 
363 ; 23 Ch. D. 344, 351.— CHITTY. J. 

Hole v. Escott, discussed. 

Cooper, In re, Cooper r. Slight (1SS4) 27 
Ch. D. 5(55. — KAY, J. (supra). 

Hole v. Escott and Jones v. Winwood (1838) 
7 L. J. Ex. 225 : S M. & W. 653.— EX. 
(confirmed, (1841) 10 L. J. Ch. 165 : 10 
Sim. 150 : 5 Jur. 190. — v.-c.), applied. 
Bedingfield and Herring’s Contract, In re 
(1893) 62 L. J. Ch. 430: [1893] 2 Ch. 332; 3 
R. 483 : 68 L. T. 634 ; 41 \V. R. 413.— 
north. J. See- judgment at length. 

Hole v. Escott, approved and applied. 
Lambert's Estate, In re [1901] 1 Ir. R. 12, 
261. — C.A. ; reversing boss, J. 

Parsons v. Parsons (1744) 9 Mod. 464.— L.C., 
approved hut distinguished. 

Haswell r. Haswell (I860) 30 L. J. Ch. 97 ; 

2 De G. F. & J. 456, 461 ; tf Jur. (sr.s.) 188, 1223 ; 

3 L. T. 393 ; 9 W. R. 129.— CAMPBELL, L.C. 

Parsons v. Parsons, 

Folio teed, Stone’s Estate, In re ( post} : approved, 
Dunne’s Trusts, In re (1S80) 5 L. R. Ir. 76, S3. 
—C.A. 

Haswell v. Haswell ( supra ), explained. 
Wickham r. Wing (1865) 34 L. J. Ch. 425 ; 
2 H . k M. 436 ; 6 N. R. 21 ; 11 Jur. (N.S) 424 ; 
33 L. T. 37 ; 13 W. R. 650.— WOOD, V.-C. 

Haswell v. Haswell, not applied. 

Stone’s Estate, In re (1869) Ir. R. 3 Eq. 621. 
—LYNCH, J. ; affirmed, C.A. 

Haswell v. Haswell, considered. . 

Wickham v. Wing and Stone’s Estate, In 

re, referred' to. 

Ayl win’s Trusts, In re (1873) 42 L. J. Ch. 
745 ; L. R. 16 Eq. 585 ; 2S L. T. 865 ; 21 W. R. 
864. 

wickens, v.-c.— I think that consistently with 
Haswell v. Haswell, as explained by Lord 
Hatherley in Wickham v. Whig , and in Stone’s 
Estate , In re, the power given by this will, which 
is a power to direct the payments of the rents of 
leaseholds as received, and which so fa^resembles 
Wickham . v. Wing more nearly than Haswell v. 
Haswell, may be considered as unaffected by the 
insolvency, and that it is therefore a subsisting 
power. — p. 747. 
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Haswell v. Haswell, commented on am 7 . : 62 J. l\ 371.— c.A. : affirmed, h.l. Sec 
explained. 

Wickham v. Wing, referred to. 


Coleman v. Seymour (1748—1749) 1 Ves. 
sen. 209. — L.C., approved. 

Dunne's Trusts, In re (1880) 5 L. R. Ir. 76, 83. — 
C.A. BALL, L.C., DEASY and FITZG-IBBON. L.JJ. 

Haswell v. Haswell, applied. 

Kelly’s Settlement, In re, West v. Turner 
(188S) 59 L. T. 494.— CHITTY, J. 

Cunynghame v. Thurlow (1832) 1 Buss. & M. 
436, n.; 32 R. R. 242. — V.-C., approved. 

Little, In re, Harrison c. Harrison (1889) 
58 L. J. Ch. 288 : 40 Oh. D. 418 ; 60 L. T. 246 : 
37 W. R. 2S9. — C.A. And see post , col. 2200. 

Cunynghame v. Thurlow, not followed. 

Smith v.Houblon(1859) 26 Beav. 482. — M.R., 
followed. 

Little, In re, Harrison v. Harrison, re- 
ferred to. 

Radcliffe, In re, Radcliffe /*. Bowes (1891) 61 
L. J. Ch. 1S6 ; [1892] 1 Ch. 227, 232 ; 66 L. T. 
363 ; 40 W. R. 323. — C.A, ; re ver sniff 60 L. J. Ch. 
436 ; [1891] 2 Ch. 662; 64 L. T. 386 ; 39 W. B. 
457. — NORTH, J. 

Smith v. Houhlon, followed. 

Cunynghame v. Thurlow, referred to. 

Radcliffe, In re, Radcliffe v. Bewes, ex- 
plained and applied. 

Somes, In re, Somes r. Somes (1896) 65 L. J. 
Ch. 262 ; [1896] 1 Ch. 250 ; 74 L. T. 49 ; 44 
W. B. 266. 

chitty, J. — Iii that case [Smith v. JIoublon\ 
the father had an exclusive power of appoint- 
ment amongst children over a fund which, in 
default of appointment, -was limited to them 
equally ; and as representative of a deceased son 
he was, in default of appointment, beneficially 
entitled to one-third of the fund, and he assigned 
the one-third to his mortgagees, and released the 
power. Lord Bomilly held that the power had 
been effectually destroyed. The very same objec- 
tion arose in that case as was suggested here — 
namely, that the person releasing the power was 
thereby acquiring a personal benefit. If, there- 
fore, the same rules were to be applied to releases 
of powers and the exercise of powers, Smith v. 
JLoublon was wrongly decided. But that case has 
been considered by the C. A. in Radcliffe , In re , 
and the Court followed it, and declined to follow 
the decision of Shadwell, V.-C., in Cunynghame 
v. Thurlow. In j Radcliffe, In re, the father was 
entitled to his deceased son’s reversionary interest 
in the fund as his administrator ; and although 
it appears from the report that a point was 
raised as to the father’s life interest and the 
son's reversion being held by the father in 
different' rights, there were, as I am now informed 
by Mr. Byrne and Mr. Farwell, who were counsel 
in Radcliffe , In re, substantially no debts for the 
son’s administrator to pay. It was therefore 
plain that the father was augmenting the bene- 
ficial interest he took under the settlement. That 
appears to me to be by itself a sufficient authority 
binding me to hold that the fact that the release 
by a father in a case like this will benefit him- 
self is not a ground for saying that the release is 
void. — p 264. 

Radcliffe, In re, referred to. 

Att.-Gren. v. Beech (1898) 67 L. J. Q. B. 585 : 
[1898] 2 Q. B. 147, 153 ; 78 L. T. 584 : 46 W. B. 


" Be VENUE.” 

Cunynghame v. Thurlow, ‘commented on. 

Radcliffe, In re, referred to. 

ISelot’s Trust, In re (1902) 71 L. J. Ch. 192 ; 
[1902] 1 Ch. 488,493. 

farwell, J. — It is true that in Cunijyujhame.y. 
Thurlow, in a case in which a father, who was 
an executor of his dead child, partially released 
his power of appointment in order to entitle 
himself to payment of a share of certain trust 
funds, Shadwell, V.-C. viewed liis conduct with 
such reprobation as to say that it disentitled him 
to the payment he desired. This case, however, 
was subject to observation by the C. A. in 
Radcliffe, In re. and the Court, in my opinion, 
has no jurisdiction to refuse payment out to a 
man of that which is his own property. — p. 194. 

Brown v. Nisbett (1750) 1 Cox 13. — L.C., 
observed on. 

Webster v. Boddington (1848) 16 Sim. 177. 

shadwell, v.-c. — The judgment attributed to 
the L.C. in the case cited, is not very intelligible ; 
but the effect of it seems to be that, after the 
husband and wife had exercised the power, 

! jointly, it could not be exercised by the survivor 
of them. That case, therefore, has no application 
to the present. — p. 177. 

Simpson v. Paul (1761) 2 Eden 31. — L.C., 
dissented from. 

Mapleton r. Mapleton (1859) 4 Drew. 515 ; 28 
L. J. Ch. 785 ; 7 W. R. 408. 

kindersley, v.-c. — Certainly, in Simpson y. 
Raul, Lord Northington does seem to hold that, 
as a general proposition, the exercise of a primary 
power to a partial extent does preclude any 
exercise of the secondary power. But Lord St. 
Leonards has expressed his opinion very strongly 
that the view of Lord Northington is wrong (see 
Sugden on Powers, 6th ed. vol. ii. pp. 218, 235) ; 
and I think I am justified in adopting the view 
of Lord St. Leonards, that the partial execution 
of a primary power does not exclude the exercise 
of a secondary power. — p. 519. 

Digges’ Case (1598 — 1600) 1 Co. Bcp. 173, 
referred to. 

Simpson v. Paul (supra). 

Leicester’s (Earl) Case (1670) 1 Ventr. 278. 
— K.B. ; Kibbet v. Lee (1620) Hob. 312. — 
C.P. ; and Digges’ Case, approved. 

Whelan v. Palmer (1888) 39 Ch. D. 648 ; 57 
L. J. Ch. 784 ; 58 L. T. 937 ; 36 W. B. 587. 

kekewich, J. — Several cases were referred to 
which are quoted by Lord St. Leonards in his 
work on Powers [Sugden on Powers. 8th ed. 
ch. vii. s. 9], as laying down the rule about 
which I apprehend there is really no doubt. One 
is Leicester s (Earl) Case, which cited Kibbet- v. 
Lee, and is therefore valuable as containing that 
quotation as a matter of authority, <£ that if a 
deed of revocation had been made” (in that case 
it was a deed of revocation), “ and the party had 
declared it should not take place until 100Z. paid, 
there the operation of it would have been in 
suspense until the lOOZ. paid, and then it would 
have been sufficient.” And in harmony with 
that, we find the second resolution in Dhjijes' 
Case. There, again, it was a power of revocation : 
it was resolved that u where the revocation is to 
be made by deed indented to he enrolled, it 
is as much as to say ‘by deed indented ami 
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enrolled,' for no revocation shall ho in the same ‘ 
case uni il the deed be enrolled, for if it should 
be a revocation before the enrolment, then per- 
adventure the deed would never be enrolled, 
which would be against the words and intents 
of the parties.” — p. 657. 

4. Lapse and Interests Undisposed of. 

Hardwick v. Thurston (Isas') 6 L. J. (o.s.) 
Oh. 124 ; 4 Russ. 380 : 2S 1L R. 130.— M.R., 
followed* 

Baker v. Hanbury (1827) 3 Russ. 340 : 27 
R. R. 85. — LYNDHUJiST, L.c. ; affirm ing 
1 L. J. (o.s.) Ch. 78. — M.R., observed on. 
Edwards v. Haloway (1848) 17 L. J. Oh. 329 : 

2 De G. & Sm. 248 : 12 Jur. 493. — KNIGHT 
BRUCE, V.-C. ; and 2 Ph. 625. — COTTENHAM, L.C. 

Oke v. Heath (1748) 1 Yes. sen. 135.— L.c. 
liefer red to. Easnm r. Appleford (1840) 10 

L. J. Oh. 81 : 5 Myl. k Cr. 56. — L.c. : Harries’ 
Trusts, Iil re (1859) Johns. 199, 205 . — wood, v.-c.: 
euplai/ted , Cowper r. Alanlell (No. 1) (1856) 22 
Beav. 223 ; 2 Jur. (n.S.) 475 ; 4 W. Jtt. 5o0.— 

M. R. : applied, Meredith’s Trusts, In re (1876) 3 
Oh. D. 757, 762 ; 25 \V. R. 107.— BACON, V.-C. 

Oke v. Heath, referred to. 

Moses, In re, licddington v. Beddiugtou (1901) 
71 L. J. Ch. 101 ; [1902] i Oh. 100, 115 ; 85 
L. T. 596. — c. A. ; affirmed, 72 L J. Ch. 155 : 
[1903] A. C. 13 ; 87L. T. 658 ; 51 W. 11. 383.— 

H.L. (E.). 

V. Williams, L.J. — When a power is executed 
by will, although the legatee will take under the 
authority of the power, yet he docs not take 
under the power solely and exclusively, but 
under it and the will conjointly. The will so 1 
made is to be construed and considered as all 
other wills — Oke v. Heath and Williams on 
Executors, 9fch ed. pp. 1079, 1320. It is there- 
fore ambulatory, revocable, and incomplete till 
the death of the testator ; consequently no per- 
son can take under it who does not survive him 
— see Williams on Executors, 9th ed. p. 1079. — 

p. 106. 

Oke v. Heath, applied. 

Marten, In re, Shaw r. Marten (1901) 71 L. J. 
Ch. 203 ; [1902 ] 1 Cli.314, 321 ; 8C L.T. 704 ; 50 
W. R. 209.— C. A. HOMER and COZENS- HARDY, 
L.JJ. ; V. williams, L.J. dissent in (j ; re versing 
BYRNE, J. 

cozens- hardy, L.J. — When, however, 1 once 
arrive at the conclusion that the ultimate clause 
is a true residuary clause, it must he taken to 
operate upon everything which may have failed 
to take effect under the previous appointment — 
Oke v. Heath ; and it makes no difference that 
the appointee in both cases is the same person. — 

p. 208. 

Wilkinson v. Schneider, Le Blanc, In re 
(1870) 39 L. J. Oh. 410 ; L. R. 9-Eq. -123. 
— JAMES, Y.-C , applied. 

Davies’ Trusts, In re (1871) 41 L. J. Ch. 97 : 
JU R. 13 Eq. 163 (post, col. 2202). 

Wilkinson v. Schneider, not applied. 

De Lusi’s Trusts, In re (1879) 3 L. R. Ir. 232, 
239. — CHATTERTON, V.-C. 

Wilkinson v. Schneider, confirmed. 

Van Hagen. In re, Sperling r. Koch fort (1880) 
50 L. J. Ch. 1 ; 16 Ch. D. 18, 26 (post. col. 2202). 


Wilkinson v. Schneider, principle explained 
ami appro red. 

Rous r. Jackson (1885) 29 Ch. I). 621; 54 

L. J. Ch. 732 ; 52 L. T. 733 ; 33 W. 11. 773. 
chitty, J. — The principle laid down in THZ- 

Itinson v. Schneider is firmly established, that 
under a general testamentary power of appoint- 
ment such as this the trustees of the settlement 
creating the power are bound to hand over the 
trust funds in their hands to the persons named 
by the donee of the power, and therefore the 
trusts in default of appointment cannot arise. 
In the case of the exercise of such a power by a 
man the rule is clear. In the case of a married 
woman, which is flic case before me, the late 

M. R. has decided in Pineries Settlement, In re 
(posf ) , that the married woman can make the 
fund her own by exercising the power. — p. 525. 

Wilkinson v. Schneider, referred to. 

Elen, In re, Thomas r. JMeKechnie (1893) 68 
L. T. 816. — STIRLING, J. Sec post, col. 2205. 

Chamberlain v. Hntchinson (1856) 22 Beav. 
444. — M.R., applied. 

Att.-Gen. r. Brae ken bury (1863) 32 L. J. Ex. 
108 ; 1 H. & (\ 782. 795 ; 9 Jur. (N.S.) 257 ; 8 
L. T. 822 ; 11 W. II. 380.— EX. 

Chamberlain v. Hutchinson and Lefevre v. 
Preeland (1857) 24 Beav. 403. — M.R., 
distinguished. 

Hoare r. Osborne (1864) 33 L. J. Ch. 580 ; 10 
Jur. (N.S.) 694 : 10 L. T. 258 ; 12 W. R. 661.— 

K1NDERSLEY, V.-C. 

Chamberlain v. Hutchinson, referred to. 
Brickendeix r. Williams (1869) 38 L. J. Oh. 
222; L. R. 7 Eq. 310, 315; 17 W. li. 441.— 

JAMES, V.-C. 

Chamberlain v. Hutchinson, distinguished. 
Bristow v. Skirrow (1870) 39 L. J. Ch. 810 ; 
L. R. 10 Eq. 1 ; 22 L. T. 64*; 18 W. R. 719.— 

ROM ILLY, M.R. 

Chamberlain v. Hutchinson, applied. 

Davies’ Trusts. In re (1871) 41 L. J. Ch. 97 ; 
L. R. 13 Eq. 163 ;, 25 L. T. 785 ; 20 W. R. 165.— 
WTCKENS, V.-c. A ml see post, cols. 2203, 2204. 

Hoare v. Osborne (supra). 

Discussed, De Lusi’s Trusts, In re { post) ; 
disappeared. Willoughby Osborne r. ILolyoake 
(post, col. 2203) ; referred to , Ooxen r. Rowland 
(post. col. 2203). 

Davies’ Trusts, In re, followed. 

Brickenden v. Williams (supra'), dismissed 
and not applied. 

Bristow v. Skirrow (supra), observed on. 

De Lusi’s Trusts, In re (1879) 3 L. It. Ir. 232, 
238. — C HATT ERTON, V.-C. A nd see post , col. 2204. 

Brickenden v. Williams, followed. 

De Lusi’s Trusts, In re, approved. 

I ’inkle’s Settlement, In re (1879) 4S L. J. Ch. 
741 ; 12 Cb. 1). 667; 41 L. T. 579; 2S W. R. 
1 78.— JESSEL, M.R. 

Brickenden v. Williams, confirmed. 

De Lusi’s Trusts, In re, approved. 

Van Hagen, In re, Sperling v. Rochfort (1SS0) 
50 L. J. Oh. I : 1G Oh. D. 18, 26 ; 44 L. T. 161 ; 
29 W. R. 84.— 0. A.; reversing MALf&S. V.-C. 
A nd see post , col. 2203. 

Davies’ Trusts, In re (supra'), considered. 
Pinede’s Settlement, In re ; Van Hagen, In 



2203 


POWERS. 


2204 


re, Sperling v. Rochfort; am l De Lusi’s 
Trusts, In re, referred to. 

Ickeringill’s Estate, In re, Hinsley v. Ickevin- 
gill (1881) 50 L. J. Oh. 104 ; 17 Oh. D. 151, loo : 
29 \V. R. 500— HALL, V.-C. 

De Lusi’s Trusts, In re, anti Pinede’s Settle- 
ment. In re, referred to. 

Willoughby Osborne r. Holyoake (1882) 52 
L. J. Ch. 331 ; 22 Ch. D. 238 ; 48 L. T. 152 ; 31 
W. B. 230. — FRY, J. 

Pinede’s Settlement. In re, referred to. 

Rous v. Jackson (1885) 54 L. J. Ch. 732 ; 20 
Ch. D. 521, 525 (supra, col, 2202). 

Van Hagen, In re ( supra ), reasoning hi , 
applied. 

Scott, In re, Scott v. Hanburv (1800) GO L. J. 
Ch. 401 ; [1801] 1 Ch. 298, 304 ; 03 L. T. 800 : 
39 W. It. 204. — NORTH, J. 

Van Hagen, In re, referred to. 

Elen, In re, Thomas v. Mclvechnie (1893) 08 
L. T. S10.— STIRLING, J. ( post , col. 2205). 

De Lusi’s Trusts, In re, applied , 

Van Hagen, In re, Pinede’s Settlement, 
In re, Ickeringill’s Estate, In re, and 
Willoughby Osborne v. Holyoake (supra), 
discussed. 

Coxen r. Rowland (1893) 03 L. J. Ch. 179 : 
[1894] 1 Ch. 400 ; 8 R. 525 ; 70 L. T. 89 ; 42 
W. R. 508.— STIRLING, J. 

Van Hagen, In re, not applied. 

De Lusi’s Trusts, In re {supra), referred to. 

Davies’ Trusts, In re (col. 220 'X), followed. 

Pinede’s Settlement, In re ; Ickeringill’s 
Estate, In re ; and Coxen v. Rowland, 
distinguished. 

Boyd, In re, Kelly c. Boycl (1897) 66 L. J. Ch. 
614 ; [1897] 2 Ch. 232 ; 77 L. T. 7G ; 45 W. R. 
048. 

romer, J . — PI node's Settlement , In re, was a 
case where Sir G. Jessel, under circumstances 
referred to by him in his judgment, was able to 
ascertain that the testatrix intended to include 
in the gift of her residue both the residue of the 
appointed fund and any savings of her own pro- 
perty she might possess as one blended fund, and 
treated the appointed property as ber own, and 
made it her own for all purposes. Davies Trusts , 
In re, was cited, and in no way disapproved by 
the M.R. ; on the contrary, he refers with 
approval to De Lust's Trusts, In re, which fol- 
lowed Davies' Trusts , In re, as stating accurately 
the principle on which each case ultimately falls 
to be decided. loitering ill's Estate, In re, decided 
by Hall, V.-C., was a peculiar case, and I think 
turned upon this — that the V.-C. thought, under 
the circumstances, concerning the devise of real 
estate to which he refers in his judgment, that 
the gift in the testatrix’s will in that case was 
equivalent to an appointment and devise to her 
two sisters in trust, so as to make the question 
one of resulting trust, as in Van Hagen, In re. 
At least, that is what 1 gather from the judg- 
ment. especially from the observations at the 
bottom of p. 156 and top of p. 157 of the Law 
Reports (p. 365 in Law Journal Reports) ; but 
whether I am right in this or not, it is clear that 
the V?C. distinguished the case before him from 
that of Davies' Trusts , In re , and cast no doubt 
upon the decision in the latter case. Lastly, in 
(hjeen v. Rowland the decision of Stirling, J. 


turned upon the words used by the testatrix, 
which indicated sufficiently her intention that 
the appointed property shou^L be deemed hers 
for all purposes. As pointed out in that case, it 
is not essential, in order that an appointed fund 
may be for all purposes taken out of the instru- 
ment creating the power, that there should be in 
the first instance an appointment, to a trustee. 
Nor did AVickens, V.C. in Dudes' Trusts, In re, 
express a contrary view, and the suggestion that 
the reasoning on which he decided that case has 
been since decided to be unsound appears to me 
to be unfounded. — p. 615. 

Davies’ Trusts, In re, and Thurston, In re, 
Thurston v. Evans (1886) 55 L. J. Ch. 
564 ; 32 Ch. D. 508 : 54 L. T. S33 ; 34 
■ \V. R. 528. — CHITTY, J. (and see post), 
referred to and approved. 

Power, In re. Stone, In re, Acworth v. Stone 
(1901) 70 L. J. Ch. 778 ; [1901] 2 Cli. 659, 665 ; 

85 L. T. 400 ; 49 AV. R. 678. — BYRNE, J. 

Davies’ Trusts, In re, and De Lusi’s Trusts, 

In re (supra, col. 2202), considered. 

Pinede’s Settlement, In re (supra), principle 
applied. 

Coxen v. Rowland, approved and applied. 

Marten, In re, Shaw v. Marten (1901) 71 L. J. 
Ch. 203 ; [1902] 1 Ch. 314, 320 : 85 L. T. 704 ; 
50 W. R. 209.— C.A. ; V. WILLIAMS, L.J. 
dissenting. 

Davies’ Trusts, In re, referred to. 

Peacock’s Settlement, In re, Kelcey v. Harri- 
son (1902) 71 L. J. Oh. 325 ; [1902] 1 Ch. 552 j 

86 L. T. 414 ; 50 W. li. 473. — EADY, J. 

Davies’ Trusts, In re, and Thurston, In re 

(supra), referred to. 

Fearnsides, In re, Baines v. Chadwick (1902) 
72 L. J. Ch. 200; [1903] 1 Ch. 250 : 88 L. T. 
57; 51 AV. R. 186. — EADY, J. And see Boyd, 
In re, Kelly v. Boyd (supra, col. 2203). 

Falkner v. Butler (1765) Ambl. 514 ; Mose- 
ley 48. — M. R., discussed. 

Easum v. Applefoixl (1840) 5 Myl. & Cl*. 56 
(post, col. 2204) : Carter /*. Taggart (1848) 16 
Sim. 423.— V.-C. 

Falkner v. Butler and Carter v. Taggart. 

applied. 

Harries' Trust, In re (1859) Johns. 199, 206. — 
WOOD, V.-C. 

Falkner v. Butler, applied. 

Meredith’s Trusts, In re (1876) 3 Ch. D. 757, 
762 ; 25 W. R. 107.— BACON, V.-C. 

Falkner v. Butler and Carter v. Taggart, 

discussed. 

Champnev r. Davy (1S79) 11 Ch. D. 949 : 48 
L. J. Ch. 268 ; 40 L. T. 189 ; 27 AV. It. 370. 

hall, v.-c. — In Falkner v. Butler, under 
a limited power of appointment, the donee 
appointed a sum to persons not objects of the 
power, and this sum was held to pass under the 
appointment of the residue, i.e., it fell into the 
residue. ... In Carter v. Taggart, the testatrix, 
exercising a power over a specified sum, gave 
part of it to a person who died before her, and 
gave all the rest and residue of the sum 44 after 
deducting therefrom the legacies above men- 
tioned.” The part which lapsed was held to 
fall into the residue. This decision, I think, 
turned upon the particular will, indicating (^par- 
ticularly by a life estate being given in part with 
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;i direction that that part should fall into the 
residue) an intention that all should pass, subject 
only to the charge.*. . . In Bo sum v. Appleford 
(post), which was a case of an appointment 
under a power, Lord Cottenham considered that 
the fund was a definite one, that- the last dis- 
position, though of residue/’ was in substance 
to be read as if the amount had been inserted in 
the disposition. In Harriet Trust , In re (post), 
Wood, V.-C. held upon the whole instrument, 
that a lapsed share of a definite sum passed under 
an appointment of the residue of the moneys 
after deducting certain specified sums. He con- 
sidered Carter v. Tug {/art and Falkner v. Butler 
to apply, rather than Bosun v. Appleford . — 
p. if 57. 

Easum v. Appleford (1840) 10 L. J. Ch. 81 ; 
5 Myl. <Jc Or. 50. — cottenham, l.c. ; 
affirming (J839) 10 Sim. 274. — SHAD- 
WELL, V.-C., discussed. 

Bernard r. Minshull (1840) 28 L. J. Ch. 049 ; 
Johns. 276 ; 5 Jur. (N.S.) 931. — WOOD, V.-O. 

Easum v. Appleford, referred to, 

Lefevre v. Freeland (1857) 24 Beav. 403. — 
ROM ILLY, M.R. 

Easum v. Appleford, not applied . 

Harries’ Trust (1859) Johns. 199, 204.— ! 
wood, v.-c. 

Easum v. Appleford, discussed, 

Brickenden r. Williams (1869) 38 L. J. Ch. 
222; L. R. 7 Eq. 310, 315; 17 W. R. 441.— 

JAMES, V.-C. 

Easum v. Appleford and Harries’ Trust, 
In re, applied. 

Swete r. Tinclal (1874) 31 L. T. 223.— M ALINS, 
V.-C. 

Harries’ Trust, applied. 

Meredith’s Trusts, In re (1876) 8 Ch. D. 757, 
761 ; 25 W. R. 107.— bacon, v.-c. 

Easum v. Appleford and Harries’ Trust, In 

re, discussed. 

Champuey t v. Davy (1879) 48 L. J. Ch. 2G8 ; 
11 Ch. I). 949, 957 ; 40 L. T. 189 ; 27 W. E. 390. 
— HALL, V.-C. (see supra). 

Easum v. Appleford, distinguished . 

Elen. In re, Thomas v. McKechnie (1893) 68 
L. T. 816. 

Stirling-, J. — On behalf of the next of kin 
Bosun v. Appleford has been relied on. As 
regards that case, it has been cited on behalf of 
persons claiming in default of appointment in 
nearly all the cases, of which Wilkinson v. 
Schneider (supra, col. 2201), and Van Hagen, In 
re (supra, col. 2202), are examples and without 
success. So far as the present case is concerned 
it docs not apply, because when the date of the 
will is looked at, it appears that it was made in 
1835, that is, before the Wills Act came into 
force. That circumstance, no doubt, explains a 
good deal of what was said in that case. — 
p. 817. 

And see Cruddas, In re, Smith, In re, Cruddas 
#?. Smith (1900) 69 L. J. Ch. 355 ; [1900] 1 Ch. 
730 ; 82 L. T. 514.— C.A. BINDLEY, M.R.. RIGBY 
arid. v. williams, l.jj. ; rerersi/ig kekewich,j. 


Griffiths v. Gale (1844) 13 L. J. Ch. 280 ; 12 
Sim. 327, 354 ; 8 Jur. 235. — shadwell, 
v.-c., discussed and distinguished . 

Halsey v. Hales (1797) 7 Term Rep. 194. — 
K.B., referred to. 

Eccles r. Cheyne (1S56) 2 K. & J. 676. — 
WOOD, v.-c. 

Griffiths v. Gale, followed. 

Freeland r. Pearson (1867) 36 L. J. Cli. 374 ; 
L. R. 3 Eq. 658, 663 : 15 W. R. 419. — 
ROM ILLY. M.R. 

Griffiths v. Gale, approved. 

Eccles v. Cheyne (supra), discussed. 

Ereme v. Clement (1881) 50 L. J. Ch. 801 ; 
IS Ch. D. 499 ; 44 L. T. 399 ; 30 W. R. 1. 
— JESSEL, M.R., disapproved. 

Holyland r. Lewin (1884) 26 Ch. D. 266 ; 53 
L. J. Ch. 530 ; 51 L.T. 14 ; 32 W. R. 443.— C.A. 

selborne. l.c. (for self, cotton and bag- 
G ALL AY). — Sir L. Shadwell in Griffiths v. Gale 
decided that this provision of the statute [1 Viet, 
c. 27, s. 33] did not extend to the case of an 
appointee under a limited power. That decision 
had the assent and approval of Lord St. Leonards, 
Sugden on Powers [6th ed.. vol. i., p. 385], and 
also of Lord Hatherley in Eccles x. Cheyne. It 
was said, and truly, by Lord Hatherley, that some 
of the observations made by SirL. Shadwell were 
inapplicable, if they were supposed to go beyond 
the case before him, and to extend to that of a 
general power. But we see no reason for suppos- 
ing that the learned judge who decided Griffiths 
v. Gale had, when lie made those observations, 
any other case in view than that which was before 
him of a limited power. If the reasons on which 
Griffiths v. Gale was decided had been in them- 
selves unsatisfactory, there would still be great 
difficulty in disturbing what has been regarded as 
settled law for the last forty years, a law on which 
many titles may possibly depend. But we 'are 
ourselves satisfied with the reasons for that deci- 
sion (p. 270). . . . The late M.E., indeed, in 
Fre-rne v. Clement, a case decided on the 25th 
section of the Act [1 Viet. c. 26], seems to have 
thought it possible to collect from the general 
provisions of the Wills Act an intention to use 
those words in a ■ sense prlma facie inclusive of 
appointments under limited as well as general 
powers. We might have been doubtful of our 
own opinion if it were merely our own, when we 
found it opposed to that of so eminent a judge ; 
but in this case all previous authority is in 
accordance with it. — p. 272. 

Holyland v. Lewin, observations applied. 

Harvey’s Estate, In re. Harvey v. G-illow (1893). 
62 L. J. Ch. 328 ; [3893] 1 Ch. 567 ; 3 R. 247 ; 
68 L. T. 562 ; 41 W. R. 293.— CHITTY, J. 


5. Execution in General. 

Lee v. Olding (1856) 25 L. J. Ch. 5S0; 2 
Jur. (N.S.) 850 ; 4 W. R. 398. — V.-c. ; and 
Erowd’s Settlement, In re (1861) 10 L. T. 
867 : 4 N. R. 54. — V.-c., discussed. 
Vizard’s Trusts, In re (1866) 35 L. J. Ch. 
804 ; L. R. 1 Ch. 588 ; 12 Jur. (N.S.) 68 ; 
34 W. It. 1000. — ICNIGHT BRUGji and 
turner, L.JJ., reluctantly followed! 

De Serre v. Clarke (1874) 43 L. J. Ch. 821 ; 
L. R. IS Eq. 587, 592 : 31 L. T. 161 ; 23 W. It. 3. 
— M A LINS, V.-O. 
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Crowd’s Settlement. In re : Vizard’s Trusts, 
In re ; and De Serre v. Clarke, discussed,. 

Sweetapple v. Horlock (1879) 11 Ch. I). 7-45 ; 
4S L. J. Ch. 660 ; 41 L. T. 272 ; 27 W. R. 865. 

JESSEL, M.R. — Frowd's Settlement, In re, does 
not bind me upon a question of real estate ; and 
I will say further that I should hold it not bind- 
ing upon me upon a question of personal estate 
either, if I were at liberty to do so. — p. 751. 
[His lordship then discussed the other cases at 
length and continued :] The result, therefore, is 
a most singular state of authority. First, there 
is a decision of Stuart, A'.-C. [ Lee v. Oiding], 
holding that the interest of the appointee was 
acquired under the appointment and not under 
the original settlement. Then there is a decision 
of Wood, V.-C. [Frowd's Settlement . In re'], dis- 
tinctly holding that the appointment did not 
divest the interest under the settlement. Then 
there is a decision of the C.A., affirming a second 
decision of Stuart, V.-C. [ Vizard's Trusts, In re], 
on the distinct ground that the appointment con- 
ferred a new interest. Then there is a decision 
of Malins, V.-C. [De Serre v. Clarke ]. following 
the two decisions of Stuart, V.-C., not on principle, 
but because of the expression of opinion of 
Turner, L.J., though agreeing with the decision 
of Wood, V.-C.— p.' 754. 

Vizard’s Trusts, In re, considered. 

Maddy’s Estate, In re, Maddy r. Maddy (post) ; 
Att.-Gen. v. Selborne (Earl) (post). 

Sweetapple v. Horlock (supra'), corrected and 
followed. 

Jackson’s Will, In re (1879) 49 L. J.Ch. 82 ; 13 
Ch. D. 189 ; 41 L. T. 494 : 28 W. E. 209.— 
jessel, m.r. See 11 Settlement,” post. 

Sweetapple v. Horlock, referred to. 

Ware, In re, Cumberlege v. Cumberlege-Ware 
(IS90) 59 L. J. Ch. 717 : 45 Ch. D. 2(59, 273 ; 63 
L. T. 52 ; 38 W. E. 7S7.— Stirling, j. 

Sweetapple v. Horlock, followed. 

Lovett v. Lovett (1897) 67 L. J. Ch. 20; 
[1898] 1 Ch. 82 ; 77 L. T. 650 ; 46 W. E. 105.— 

ROMER, J. 

Sweetapple v. Horlock and Lovett v. Lovett, 

considered. 

Maddy’s Estate. In re, Maddy r. Maddy [1901] 

1 Ch. 820; 71 L. J. Ch. 18; 85 L. T. 341.— 
JOYCE, J. 

Sweetapple v. Horlock, approved. 

Att.-Gen. r. Selborne (Earl) (1901) 71 L. J. 
Iv. B. 2S9 ; [1902] 1 K. B. 38S : 85 L. T. 714 ; 
50 W. E. 210 ; 66 J. P. 132.— C.A. 

Stirling, l.j. — As a general rule, there can 
be no question that the exercise of a power of 
appointment divests the estates limited in default 
of appointment and creates new estates — see 
Farwell on Powers (2nd ed.), p. 276. Accor- 
dingly, where the same person took both under 
the appointment and in default of appointment, 
it was held by the C.A. in Chancery that the 
estate of the appointee is a new estate, provided 
it differs in quantum of interest from that con- 
ferred by the limitations in default of appoint- 
ment — Vizard's Trusts, In re (sv})ra, col. 2206) — 
the difference between the two interests being 
that under the appointment the appointee took 
absolutely, while in default of appointment he 
only took contingently. In Sweetapple v. Hor- 
lock, the M.R. (Sir G. Jessel) held, notwithstanding 


some conflict of authority, that the appointee 
took a new estate, although t he interest under the 
appointment did not differ fronuthat which was 
conferred on him in default of appointment ; and 
this decision appears to be in strict accordance 
with principle. — p. 296. 

Sweetapple v. Horlock and Lovett v. Lovett, 

referred to. 

Walpole’s Marriage Settlement, In re, Thom- 
son i\ Walpole (1903) 72 L. J. Ch. 522 ; [1903] 
1 Ch. 928: 88 L. T. 419; 51 W. E. 587.— 
JOYCE. J. 

Cox v. Chamberlain (1799) 4 Ves. 631 : 4 
E. E. 311.— M.R. , referred to. 

Moss r. Harter (1854) 2 Sm. & G. 45S : 18 Jur. 
973 ; 2 W. E. 540. — STUART, Y.-C. 

Thompson v. Towne (1695) Pre. Ch. 52 ; 2 
Eq. Ciis. Abr. 466. — L.K., followed. 

Lassels v. Cornwallis (Lord) (post). 

Thompson v. Towne, discussed. 

Lawley, In re, Zaiser v. Lawley (1902) 71 L. J. 
Ch. 787 : [1902] 2 Ch. 673 ; affirmed, C.A. and 
H.L. (see post, col. 2211). 

JOYCE, J. — There [Thompson v. Towne] the 
testator at the time of his death, having a power 
of appointment by will over a sum of 500Z., 
exercised such power by his will in favour of 
legatees. Somers, L.K. decreed the 500Z. to be 
assets to pay the debt of the plaintiff, a creditor, 
and it is stated in the report that on appeal to 
H. L. this decree was affirmed, but upon what 
precise ground does not appear. Where the power 
is to appoint by deed or will, the appointee under 
an appointment by deed for a good consideration 
| takes in priority to creditors. Thus, for example, 
in Lassels v. Cornwallis (Lord) (supra), Lord 
Cornwallis in the settlement on his marriage 
reserved a power to charge an estate with any 
sum not exceeding 3.000Z. for such purposes as he 
should think fit. Upon a sale he by deed ap- 
pointed this 3,000Z. to the purchaser as a collateral 
security for the enjoyment of his purchase, and 
if no incumbrance arose the appointment was to be 
void. No incumbrance having arisen, by will he 
bequeathed the 3,000Z. Wright, L.K., following 
Thompson v. Towne , decreed the 3,000Z. to be 
assets of Lord Cornwallis, and subject to the 
collateral security to be applicable in payment 
of debts. ... So also in Lhvurt v. Ewart (post, 
col. 2209) Lord Hatherley, then V.-C., says, where 
a person has a general power of appointment, 
the subject of the power being liable to his debts, 
and he executed the power in favour of volun- 
teers, the Court draws out from the volunteers 
so much as is necessary for satisfying the debts. 
— p. 788. 

Shirley v. Ferrers (Lord) (1733) 7 Ves. 503, 
n., applied. 

Bainton v. Ward (1741) 2 Atk. 172; 2 Ves. 
sen. 2 ; 7 Ves. 503, n.— hardwicke, l. c. 

Shirley v. Ferrers (Lord) and Lassels v. Corn- 
wallis (Lord) (1704) 2 Vera. 465 ; Pre. 
Ch. 232.— WRIGHT, L.K., discussed. 

Townshend (Lord) r. Windham (1750) 2 Ves. 
sen. 1.— HARDWICKE, L.C. 

Lassels v. Cornwallis (Lord), discussed. 

Holmes r. Coghill (1802) 7 Ves. 499 : (5 E. E. 
166. — GRANT, M.R. ; (1806) 12 Ves. 206 : 8 It. E. 
323. — EUSKINE, L.C. And see post. col. 2209. 
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Shirley v. Ferrers (Lord) and Lassels v. 
Cornwallis (Lord) (supra), discussed. 

Ewart v. Ewart (1858) 11 Hare 276 ; 1 Eq. R. 
586 ; 17 Jur. 1022 ; 1 W. R. 166. — WIG-RAM, V.-C. 

Lassels v. Cornwallis (Lord), referred to. 
Lawley, In re, Zaizer /*. Lawley [11)02] 2 Ch. 
673 (supra, col. 2208). 

Ewart v. Ewart (supra"), discussed. 

Eamsden r. Smith (1851) 23 L. J. Oh. 757 ; 2 
Drew. 208 : 2 Eq. B. 660 ; 18 Jur. 5(56 ; 2 W. E. 
133 . — icindersley, v.-o. ; Carter r. Carter (IS69) 
31) L. J. Ch. 268 ; L. R. 8 Eq. 551, 556 ; 21 L. T. 
191 . — maltns, v.-o. ; Lawley, In re (supra). 

Sainton r. Ward (1711) 2 Atk. 172 ; 2 Ves. 
sen. 2 : 7 Ves. 503. n. — L.C., discussed. 
Holmes r. Cogliill (1802) 7 Ves. 199 ; 6 E. R. 
166. — GRANT, JU.R. ; (1806) 12 Ves. 206 ; 8 R. R. 
323. — ERSKINE, L.C. 

Bainton v. Ward, discussed. 

Fleming r. Buchanan (1853) 3 De G. M. k G. 
976 ; 22 L. J . Ch. 886.— L.JJ. 

turner, l.j: — P roperty, whether personal or 
real, over which a testator lias a general power 
is liable for his debts — as to the personal estate 
for all his debts, and as to the real estate at all 
events for his specialty debts, but such property 
is not the personal or real estate of the testator. 
The mode in which the Court dealt with a case of 
this description in Bainton. v. Ward , as appears 
from the declaration in the decree in that case, 
which is set out in the note to Holmes v. Coif hill, 

7 Ves. 502 (supra), seems to me to show that 
personal estate, or real estate appointed by a 
testator, is to be applied only in aid of the assets 
which are really the property of the testator. — 
p. 979. 

Bainton v. Ward, discussed and not applied. 
Roper, In re, Roper r. Doncaster (post). 

Townshend (Lord) v. Windham (1750) 2 Ves. 
sen. 1. — L.C., discussed. 

Holmes 'V. Coghill (1802) 7 Ves. 499 ; G R. R. 
166.— M.R. ; (1806) 12 Ves. 206 ; 8 R. E. 323.— 
ERSKINE, L.C. 

Townshend (Lord) v. Windham, referred to . 
Patch r. Shore (1863) 32 L. J. Ch. 185; 2 Dr. 
& Km. 589 ; 1 N. It. 157: 9 Jur. (N.S.) 63; 7 
L. T. 554 : 11 W. E. 142.— kindersley, V.-C. 

Townshend (Lord) v. Windham, discussed 
and not applied. 

Roper, In re, Roper r. .Doncaster (18S8) 39 Ch. 
D. 482; 5vS L. J. Ch. 215: 59 L. T. 203; 36 
W. R. 750. 

KAY, j. — -There is no doubt that, in case of a 
man who has a general power of appointment 
and exercises it by will in favour of volunteers, 
the property so appointed will be considered as 
assets for the payment of Ms debts. And this 
doctrine was applied by Lord Hardwicke, in 
Townshend (Lord) v. 0 Indham, to the exercise of 
a general power even when exercised by deed so 
as to take effect on the death of the appointor ; 
his lordship saying : lC in respect of his creditors 
it must be considered as part of his estate at the 
time of his death ; he having executed it so as to 
gain the interest to himself, and attempted to 
pass it at the same time to his daughter : the 
Court will not suffer it; saying he has been 
guilty of a fraud as to them being indebted at 
the time.” This decision proceeded upon the 
statute 13 Kliz. o. 5. In Holmes v. Coif hill 


(post). Sir \\\ Grant treats the doctrine as 
sett let l, where the appointment by will has 
been actually made : and there is a note [7 Ves. 
503] of the decree in Bainton v. Ward (2 Atk. 
172, see supra, col. 2209), before Lord Hardwicke 
— a case in which such a power was exercised by 
will : and it was thereby declared that the fund 
appointed was to be considered part of the 
testator's personal estate liable to the satisfaction 
of his debts. But does this law apply to the 
case of a married woman — p. 487. [His lord- 
ship held that it did not.] 

Townshend (Lord) v. Windham, referred to. 

Power, Jn re, Stone, In re, Acworth r. Stone 
(1901) 70 L. J. Ch. 778 ; [1901] 2 Ch. 659 ; 85 
L. T. 400 : 49 \V. R. 678. 

BYRNE, J. — The rule is that property subject 
to general powers of appointment becomes assets 
for the payment of the appointor's debts, if the 
power is actually exercised hi favour of volun- 
teers ; and Lord Hardwicke, in Townshend. (Lord) 
v. Windham. , points out that If there is a power 
to execute by will or deed, though executed by 
will, it operates not as a will to that purpose, 
but as an appointment ; not as an appointment 
of his own assets, but of the estate of another, 
and takes not place by force of the will.” — 
p. 781. 

Townshend (Lord) v. Windham, discussed. 

Dixon, In re, Penfold <c. Dixon (1901) 71 
L. J. Ch. 96 ; [1902] 1 Ch. 248; 85 L. T. 622 ; 
50 W. It. 203.— BUCKLEY, J. See “ REVENUE.” 

Holmes v. Coghill (1S02) 7 Ves. 499; 6 
R. R. 166. — M. K. ; affirmed , (1806) 12 
Ves. 206; S It. R. 323. — L.C., explained 
and applied. 

Hixon v. Oliver (1806) 13 Ves. 108 ; 9 R. R. 
14S.— EBSKINE, L.C. 

Holmes v. Coghill, explained. 

Ewart t\ Ewart (1853) 11 Hare 276 ; 1 Eq. R. 
536 ; 17 Jur. 1022 ; l W. R. 466. — WIGRAM, V.-C. 

Holmes v. Coghill, referred to. 

Hope r. Hope (1854) 5 Giff. 13 ; 18 Jur. 823 ; 
2 W. R. 674.— STUART, V.-C. 

Holmes v. Cogliill, applied. 

Cowper r. Mantell (No. 1) (1856) 22 Beav. 223 ; 
2 Jur. (N.S.) 475 ; 4 W. It. 500.— UOAI1LLY, M.R. 

Holmes v. Coghill, referred to. 

Jackson c. Crick (1871) 19 W. R. 547. — 

HATHERLEY, L.C. 

Holmes v. Coghill, discussed and nut applied. 

Roper, In re (supra, col. 2209). 

Holmes v. Coghill, referred to. 

Ashby i\ Costin (1888) 21 Q. B. D. 401 ; 57 
L. J. Q. B. 491 ; 59 L. T. 224 ; 37 W. H. 140 ; 53 
,S. P. 69.— cave and grantham, jj. 

Fleming v. Buchanan (1853) 22 L. J. Ch. 
886 ; 3 De G. 3VI. & G. 976.— L.JJ., re- 
ferred to. 

Parkin, In re, Hill i\ Schwarz (1S92) 62 
L. J. Ch. 55 ; [1892] 3 Ch. 510 ; 67 L. T. 77 ; 41 
W. IL 120.— STIRLING, J. 

Fleming v. Buchanan, discussed. 

Roper, In re, Roper v. Donca^jter (supra, 
col. 2209), dictum commented on. 

Lawlov, In re. Zaiser r. Lawley (1902) 71. 
L. J. Oil* 787 ; [1902 ] 2 Ch. 673 ; affirmed (post). 

JOYCE, J.-i-Much reliance was placed by the 
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applicants upon the statement, or dictum of 
Kay, J. in Boyer, In re. ... I do not think, 
however, that it was intended there to make any 
distinction, in the case of an appointment by 
will, between an appointment to volunteers 
and one to other persons. Jr it was, I think the 
statement ’is inaccurate or misleading. — p. 789. 

And see “Husband and Wife.” vol. i. 
col. 12(>d. 

Fleming v. Buchanan, discussed. 

Newnham’s Estate, In re (1881) 1(5 L. J. 
N. 0. 5.8 ; W. N. (1881) 69.— HALL, V.-C., 
disc lowed and doling u lulled. 

Lawley, Tn re. Zaiser r. Lawley (1902) 71 
L. J. Ch. 895 : [1902] 2 Oh. 799 ; 87 L. T. 58(5 ; 
51 W. E. 150.— G.A. : affirmed- noin. Key fas r. 
Lawley (1908) 72 L. J. Ch. 781 : [1908] A. C. 
411 ; 89 L. T. 809.— H.L. (e.). 

V. WILLI Airs, L.J.— Now in Fleming v. 
Buchanan- Knight Bruce, L.J., in the passage 
cited by Joyce, J. in his judgment, saj's : “On 
whatever grounds it was originally so held, it is 
and lias for a long time been the settled law of 
the country, that it' a man having a power, and 
a power only, over personal estate to appoint it 
as lie will, exercises the power by a testamentary 
appointment, the property becomes subject in a 
certain order and manner to the payment, of his 
debts, whatever may be the intention or absence 
of intention on his part.” Our attention was 
called to the fact that Knight Bruce, L.J. in 
this passage does not use the word “volunteer” 
at all, and it is suggested that the rule as laid 
down by the L.J. applies equally whether the 
person in whose favour the general power is 
exercised is a creditor or a volunteer. I some- 
times doubt, myself whether the L.J. did intend 
to lay down the rule as widely as this, and 1 am 
not sure that it wonl< L have been right so to do. 
It will be observed that the L.J. was dealing 
with a case in which the general power was 
exercised by testamentary appointment, and in 
which there was no suggestion of an antecedent 
charge, or of a covenant to exercise the power, 
and in which there is nothing to show that there 
was any power exercisable by deed as well as by 
will. Now if one applies the rule laid down by 
the L.J. to a case of the exercise by testamentary 
appointment of a power only exercisable by 
will, it does not seem to matter one bit whether 
we limit the rule as to the exercise of a general 
power of appointment making the subject of it 
assets for the payment of the appointor’s debts 
to volunteers or do not do so, because in my 
opinion in such a case every one who takes 
under the will exercising the power necessarily 
lakes as a volunteer. — p. 897. 

Stirling, l.j. — In that case [Ueuynham's 
Unfair, In- re] the testatrix, having a power of 
appointment by will, had induced the trustees of 
the will creating the power to pay over a por- 
tion of the fund to her in her lifetime, and she 
made a will by which she exercised her testa- 
mentary power of appointment by directing 
that the trustees should hold the fund upon 
trust to pay and indemnify themselves against 
the advances which had been made to her, and 
subject thereto upon trust for certain benefici- 
aries. A^ter the death of the testatrix the 
general creditors contended that by appointing 
<tlie fund she had made it available for payment 
of her debts, and that the trustees must make 
good the portions of the fund which they had 


misapplied before they could prove against ihe 
estate for the advances. The V.-O. rejected 
that contention, saying that as *tlie creditors of 
the donee of the power could not get at the 
property subject thereto except through the 
appointment, they could not take it without 
recognising the other acts of the testatrix. The 
report .is a short one and the grounds for the 
decision are not clearly stated, but I apprehend 
that, the V.-C. meant this : Suppose the creditors 
of the testatrix had asked for payment to them- 
selves of the whole fund, the trustees who had 
made the advances would have a right to say, 
We have already paid a portion of the fund to 
the testatrix, and it is already part of her assets, 
and therefore you cannot call upon us to replace 
it. I think also that tlio general creditors 
would not stand in any belter position than the 
executors through whom they claimed, and that 
the act of the appointor referred to by the V.-C. 
was the act of her taking possession in her life 
time of part of the fund subject to the power. — 
p. 898. COZENS- hardy. L.J. concurred. 

Jenney v. Andrews (1822) 0 Madd. 264 : 23 
K. E. 216. — v.-c., explained. 

Williams r. Lomas (1852) 16 Beav. 1. — 3J.E. 

Jenney v. Andrews, approved. 

Vaughan r. Vnnderstcgeu (1854) 23 L. J. Oh. 
798 ; 2 Drew. 165. 863 : 2 W. E. 599.— 
KINDEESLEY, V.-C. 

Jenney v. Andrews, discussed. 

Edie v. Babington (1854) 8 Fr. Ch. E. 
568, 574. — CUSACK S3IITH, M.Ii. 

Jenney v. Andrews, referred- to. 

Hobday r. Deters (No. 2) (I860) 29 L. J. Ch. 
780 ; 28 Beav. 354. — n.li. ; Shattock v. Sliat- 
tock (1866) 35 L. J. Ch. 509 ; 35 Beav. 489 ; 
L. E. 2 Eq. 182, 188 ; 12 Jur. (N.S.) 405 ; 14 L. T. 
452 ; 14 W. Ii. 600.— u.B. 

Williams v. Lomas (1852) 10 Beav. 1. — M.B., 
discussed-. 

Edie r. Babington (1854) 3 Ir. Ch. K. 568, 574. 
— 3I.E. 

Williams v. Lomas and De Burgh Lawson, 
In re, De Burgh Lawson v. De Burgh 
Lawson (1889) ‘58 L. J. Ch. 561 ; 41 
Ch. D. 568 ; 37 W. E. 797. — STIRLING, J., 
explained and distinguished. 

Willett v. Finlay (1891) 29 L. E. Jr. 156. 172. 
— PORTER, M.R. ; affirmed, p. 497.— C.A. 

Borrowes’ Estate, In re (1868) Ir. II. 2 Eq. 
468. — LYNCH, j., distinguished. 

C rough’s Estate, In re (1890) 25 L. E. Ir. 128. — 

31 on no e, j. 

Price v. Parker (1848) 17 L. J. Ch. 398 ; 16 
Sim. 198. — V.-C. , principle explained. 

Trimmed v. Fell (1853) 22 L. J. Oh. 954 ; 16 
Beav. 537. — R031ILLY, M.R. And see post , 
col. 2213. 

Price v. Parker, distinguished and - not 
applied. 

Thomas v. Jones (1802) 31 L. J. Ch. 732 : 2 J. 

H. 475 ; 1 N. It. 138 : 8 Jur. (N.s.) 1124 ; 7 
L. T. 154 : 10 W. E. 858.— WOOD, V.-C. ; affirmed . 

32 L. J. Ch. 139 ; 1 De G. J. & S. 68 : 9 Jur. (N.S.) 
161 ; 7 L. T. 610; 11 W. E. 242.— WEST - 
BUKY, L.C. 
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Price v. Parker (a supra), d iscvssed. 

Noble r. Phelps (or Willock) (1871) 40 
h. J. P. 60 ; L. B. 2 P. 276, 283 ; 25 L. T. 65 ; 19 
W. R. 1115. — LOUD PENZANCE. 

Price y. Parker and Trimmell v. Pell 

(supra), approved and applied. 

Noble r. Willock (1873) 42 L. J. Ch. 6S1 ; 
L. R. 8 Ch. 778, 782 ; 29 L. T. 194; 21 W. R. 
711. — L.C. and L.JJ. ; Willock r. Noble (1875) 
44 L. J. Ch. 345 ; L. R. 7 H. L. 580, 590 ; 32 
L. T. 419 ; 23 W. R. 809.— H.L. (E.). 

Cave v. Cave (1856) 8 De G. M. & G. 131 ; 
2 Jar. (N.s.) 295. — L.JJ., approved. 
Blackburn, Tn re, Smiles v. Blackburn (1889) 
59 L. J. Ch. 208 ; 43 Cli. D. 75 ; 3S W. R. 140.— 
NORTH, J. 

Ruscombe y. Hare (1S18) 6 Dow 1; 19 
R. R. 1. — H.L., discussed. 

Jackson r. Innes (post ) . 

Ruscombe v. Hare, referred to. 

Heather r. O’Neill (1858) 2 De G. & J. 399, 
410 (post, col. 2214). 

Ruscombe v. Hare, distinguished. 

Atkinson r. Smith (post). 

Jackson v. Innes (1819) 1 Bligli 104; 20 
R. R. 45.— H.L. (E.), explained. 

Martin v. Mitchell (1820) 2 J. & W. 413; 22 
It. R. 1 84. — PLUM Ell, M.R. 

Jackson v. Innes, referred to. 

Plowden r. Hyde (1852) 21 L. J. Ch. 796 ; 

2 De G. M. & G. 684, 737 ; 16 Jur. 823.— L.JJ. 

Jackson v. Innes, discussed. 

Whitbread v. Smith (1854) 23 L. J. Ch. 611 ; 

3 De G. M. & G. 727 (post, col. 2214). 

Jackson v. Innes, referred to. 

Walker r. Armstrong (1856) 25 L. J. Ch. 402 ; 
21 Beav. 305 ; 2 Jur. (N.S.) 221 ; 4 W. It. 280.— 
ROM1LLY, M.R. 

Jackson v. Innes, discussed. 

Atkinson r. Smith (1858) 28 L. J. Ch. 2 ; 
3 De G. & J. 186 {post, col. 2214). 

Jackson v. Innes, explained. 

Dawson v. Bank of Whitehaven (1877) 46 L. J. 
Ch. 884 ; 6 Ch. D. 218 ; 37 L. T. 64 ; 20 W.R. 34. 
— C.A. JESSEL, M.R., JAMES and COTTON. L.JJ. 
See li Husband and Wife,” vol. i., col. 1283. 

Jackson v. Innes. principle not ajipliod. 
Jones r. Davies (1878) 8 Ch. D. 205 ; 47 L. J. 
Ch. 654 ; 38 L. T. 710 ; 26 W. R. 554. 

FRY, J. — I am not convinced that Lord 
Redesdale’s language or his meaning [in 
Jackson v. Tunes'] extends to the kind of case 
which is now before me, where the settlement 
was made subject to an absolute power of 
appointment in the husband and wife, giving 
them entire control over the property, and 
enabling them to do what they liked with it. . . . 
There is no ambiguity, according to my con- 
struction of the deed, and it is not therefore a 
case which comes within the principle laid down 
in Jackson v. Innes. — p. 215. 

Jackson v. Innes, referred to. 

Plomley v. Pel ton (1888) 58 L. J. P. O. 50: 
14 App. Cas. 61, 66; 60 L. T..193.— p.o. 


Anson v. lee (1831) 4 Sim. 864: 33 R. R. 
122. — v.-c., applied-. 

Whitbread t\ Smith (1853) 1 Drew. 531. — 
KINDERSLEY, V.-C. {see post). 

Anson v. Lee, commented on. 

Walker v. Armstrong (1S56) 25 L. J. Ch. 402 ; 
21 Beav. 305 : 2 Jur. (N.s.) 221 ; 4 W. R. 280. — 
RQAIILLY, M.R. 

Anson v. Lee, referred to. 

Plomley r. Felton (1888) 14 App. Cas. 61 ; 
58 L. J. P. C. 50 ; 60 L. T. 193.— P.c. 

LORD macnaghten.— That case is questioned 
in Sugden on Powers (7th ed. vol. i. p. 347). 
— p. 64. 

See now Land Transfer Act, 1897 (60 & 61 Viet, 
c. 65), s. 11. 

Barnett v. Wilson (1843) 12 L. J. Ch. 428 ; 
2 Y. &z C. C. C. 407 ; 7 Jur. 563.— KNIGHT 
BRUCE, v.-c., referred to. 

Whitbread v. Smith (1854) 23 L. J. Ch. 611 ; 
3 De G. M. & G. 727, 740 ; 2 Eq. R. 377 ; 18 Jur. 
475 ; 2 W. R. 177. — L.C. and L.JJ. : reversing 1 
Drew. 531. — v.-c. 

Whitbread v. Smith, referred to. 

Heather r. O’Neill (1858) 27 L. J. Ch. 513 ; 

2 De G. & J. 399, 409 ; 4 Jur. (N.s.) 557 ; 6 
W. R. 484.— L.C. and L.J. ; KNIGHT BRUCE, L.J. 
dissenting. 

Heather v. O’Neill, referred to. 

Atkinson t\ Smith (1858) 28 L. J. Ch. 2 ; 

3 De G. & J. 1S6 ; 4 Jur. (N.S.) 1160 ; 7 W. R. 42. 
—CHELMSFORD, L.C. 

Heather v. O’Neill, principle not applied. 
Jones v. Davies (1878) S Ch. D. 205, 213; 47 
L. J. Ch. 654 ; 38 L. T. 710 ; 26 W. R. 554.— 

FRY, J. 

Heather v. O’Neill and Plomley v. Pelton 
(1888) 58 L. J. P. C. 50 ; 14 App. Cas. 61 ; 
60 L. T. 193. — P.C., observations applied. 
Edie v. Babington (1854) 3 Ir. Ch. R.568. — 
M.R., not applied. 

Byron’s Settlement, In re {or Reynolds, In re), 
Williams r. Mitchell (1891) 60 L. J. Ch. 807 ; 
[1891] 3 Ch. 474 ; 65 L. T. 218 ; 40 W. R. 11.— 
KEKEWICH, J. 

Philhrick’s Settlement, In re (1865) 34 
L. J. Ch. 368 : 5 N. It. 502 ; 11 Jur. (N.s.) 
558; 12 L. T. 261; 13 W. R. 570.— 
ROM illy, m.r. : and Hayes v. Oatley 
(1872) 41 L. J. Ch. 510 ; L. R. 14 Eq. 1 ; 
26 L. T. 26. — M.R., followed. 

Hoskin’s Trusts, In re (1877) 46 L. J. Ch. 274 ; 
5 Ch. D. 229, 232 ; 35 L. T. 935.— M A LINS. V.-C. ; 
on appeal, 46 L. J. Ch. 817 ; 0 Ch. D. 281 ; 25 
W. R. 779.— c.A. 

Hayes v. Oatley, referred to. 

Dixon, In re [1902] 1 Ch. 248, 257 {post). 

Philbrick’s Settlement, In re, and Hoskin’s 
Trusts, In re, discussed. 

Treasure, In re, Wild r. Stankam (1900) 
69 L. J. Ch. 75 L ; [1900] 2 Ch. 648 ; 83 L. T. 142 ; 
48 W. B. 696.— KEKEWICH, J. ; Moore, In re, 
Moore v. Moore (1901) 70 L. J. Ch. 321 ; [1901] 

1 Ch. 691 ; 49 W. IL 373.— BUCKLEY, J. See 
judgment at length, and see “ Revenue.” 

Philbrick’s Settlement, In re, applied. 
Peacock’s Settlement, In re (post). 

Hoskin’s Trusts, In re, discussed. 

Power, fn re, Stone, In re, Acworth r. Stone 
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(1901) 70 L. J. Cli. 778 ; [11)01] 2 Ch. 059: 

85 L. T. 400 ; 49 W. R. G7S. 

byrne, J. — Passing to Honkin' a Trusts, In re, 
I do not myself think that James, L.J., meant to 
express the opinion that the executor was entitled 
to receive the fund “ as such,” but that he must 
prove the will and constitute himself executor 
before he could ask to have the fund handed over. 
The production of probate would be necessary 
as proof of title on the part of the executor in 
his capacity as a person nominated to administer 
the fund and as showing an appointment. — 
p. 778. 

Hoskin’s Trusts, In re, referred to. 

Dixon, In re, Penfold r. Dixon (1901) 71 
L. J. Ch. 96 : [1902] 1 Ch. 248, 257 ; 85 L. T. 
622 ; 50 W. R. 203.— BUCKLEY, j. 

Ho skin’s Trusts, In re, applied. 

Peacock’s Settlement, In re, Kelcey r. Harrison 
(1902) 71 L. J. Ch. 325 ; [1902] 1 Ch. 552 ; 

86 L. J. 414 ; 50 W. R. 473. 

EAD Y, J. — It is settled by Ph ill rick's Setttem ent , 
In re (supra) and Hoshm's Trusts, In re, that 
where a married woman, or any other person hav- 
ing a general power of appointment over a fund of 
personalty, makes an appointment of the fund by 
will and appoints an executor, such executor, after 
he has proved the "will, is entitled to receive and 
give a valid discharge for the appointed fund. 
Counsel for the defendant did not dispute the 
authority of these cases, but contended that they 
only established the proposition that an executor 
was so entitled, and that an administrator with 
the will annexed stood in a different position. It 
was conceded that there was no authority which 
showed that such an administrator stood in any 
different position, and I am not aware of any 
principle which requires any distinction to be 
made. — p. 327. 

Hoskin’s Trusts, In re, referred to. 

Fearnsides, In j;e, Baines r. Chadwick (1902) 
72 L. J. Ch. 200 ; [1903] 1 Ch. 250 ; SS L. T. 
57 ; 51 W. R. 186.— EADY, J. 

Reid v. Shergold (1805) 10 Yes. 370. — L.c., 
obser ratio ns applied. 

Parkin, In re, Hill r. Schwarz (1S92) 62 L. J. 
Ch. 55 ; [1892] 3 Ch. 510 ; 77 L. T. 77 ; 41 
W. R. 120. — STIRLING, J. 

Reid v. Shergold, discussed and applied . 

Lawley, In re, Zaiser r. Lawley (1902) 71 L. J. 
Ch. 787, 895 ; [1902] 2 Ch. 673, 799 ; 87 L. T. 
536 ; 51 W. R. 150.— JOYCE, J.; and c.A. 

Merritt, In goods of (1858) 1 Sw. & Tr. 112 ; 
29 L. J. P. 155 ; 4 Jur. (N.S.) 1192.— 
sir c. cresswell, discussed. 

Eustace. In goods of (1874) 43 L. J. P. 46 ; 
L. R. 3 P. 188 ; 30 L. T. 909 ; 22 W. R. 832.— 

SIR J. HANNEN. 

Merritt. In goods of, and Joys, In goods of 
(I860) 4 Sw. & Tr. 214 ; 30 L. J. P. 169.— 
SIR C. CRESSWELL, considered. 

Sotherah v. Dening (1881) 20 Ch. D. 99. — 
JESSEL, M.R.; affirmed, C.A. 

Joys, In goods of, and Merritt, In goods of, 

questioned and not followed. 

Harvey v. Harvey, (1875) 32 L. T. 141 ; 23 
R. 478. — V.-C., approved and followed. 

Sotheran v. Dening, referred to. 

Kingdon, In re, Wilkins v. Prvcr (18S6) 82 
Ch. D. 604 : 55 L. J. Ch. 598 ; 54 ‘L. T. 753 ; 34 
W. R. 634. ' 


KAY, J. — There is another case .... liar rep 
v. Havre if, which came before a learned judge 
very weli versed indeed in r^al property law 
(Malms, V.-C.) and there the decision was exactly 
the other way. There the testator had made an 
appointment under a special power, then he 
made a will which contained a general clause 
of revocation, but he did not, according to the 
judgment of the learned judge, exercise the 
power ; still he held, as I should certainly have 
held, in the absence of any authority to the 
contrary, that the words used effected a revoca- 
tion of the previous testamentary appointment 
which preceded that- will, although the will 
did not exercise the power by any provision con- 
tained in it. The effect was that the property com- 
prised in the power went as in default of appoint- 
ment. and the will was held to be operative only 
upon the other property of the testator. — p. 611. 

Hughes v. Turner (1831) 4 Hagg. Ecc. 30 ; 
Merritt, In goods of, and Joys, In goods 

of, disapproved. 

Sotheran v. Dening and Kingdon, In re, 
Wilkins v. Pryer, approved. 

Cadell v. Wilcocks (1897) 07 L. J. P. 8 ; 
[1898] P. 21 : 78 L. T. S3 : 46 W. R. 394. 

JEUNE, P. — The opinion, indeed, of the delegates 
in Hu plies v. Turner , if correctly reported, would 
appear to be to the effect that a clause of revoca- 
tion per se does not revoke so much of an 
earlier will as purports to execute a power ; and 
in Merritt. In poods of, and Joy, In goods of. Sir 
O. Cresswell expressed a similar opinion. It 
might be considered doubtful whether Sotheran 
v. Dening, in the C. A., overruled those auth- 
orities, because weight was given to the considera- 
tion which arose in that case, that by virtue of 
sect. 27. of the Wills Act, a general bequest 
operated on the subject matter of the power of 
appointment, and so strengthened the evidence 
in favour of an intention to revoke its previous 
execution. But in Kingdon , In re, the question 
of revocation by a general revocatory clause 
arose simplieiter, there being no subsequent 
provision relating to the subject matter of the 
power in question ; 1 and Ivay, J., acting on the 
authority of Sotheran v. Dening, held that a will 
executing a power was revoked in toto by 
general words of revocation in a subsequent will. 
The effect of Kay, J.’s decision is, I venture to 
think, that on this point of law common sense at 
last prevailed. — p. 9. 

Lisle v. Lisle (1781) 1 Bro. C. C. 533.— L.c., 
referred to. 

West r. Ray (1S54) 23 L. J. Ch. 447; Kay 
385 ; 2 Eq. R. 431 ; 2 W. R. 319.— WOOD, Y.-c. 

Jackson v. Jackson (1848) Dm. 91. — L.c. 

Referred to, Leigh’s Trusts, In re, Bernard, 
Ex parte (1856) 6 Ir. Ch. R. 133. — L.C. ; dis - 
thufuished, Carver r. Richards (1859) 27 Beav. 
488, 498 (post). 

Farmer v. Martin (1828) 2 Sim. 502; 22 
R. R. 151. — v.-c. 

Hot applied, Irwin r. Rogers (184S) 12 Ir. Eq. 
R. 159, 165. — L.c. ; explained, Carver v. Richards 
(1859) 29 L. J. Ch. 169; 27 Beav. 488, 498; 5 
Jur. (N.S.) 1412 ; 1 L. T. 257 ; 8 W. R. 157.— 
M.R. (affirmed, (1860) 29 L. J. Ch. 357; 1 
De G. F. & J. 548 ; 6 Jur. (N.S.) 410 : 2 L. T. 1G1 ; 

8 W. R. 349. — L.JJ.) : referred to. M inchin v. 
Minchin (3871) Ir. R. 5 Eq. 178, 187.— M.R. 
(affirmed, lb. 258. — L.c. ; L.J. dissenting). 
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Carver v. Richards (supra). 

Distinguished, Minchin /*. Minchin (1 871) Ir. R. 
5 Eq. 258, 267. — L.C. ; L.J. dissenting ; discussed. 
Pennefather v. I'ennefather (1873) Ir. R. 7 Eq. 
300, 309. — C.A. : applied. Morgan i*. Gronow 
(1873) -12 L. J. 'Oil. 410 ; L. R. 16 Eq. I, 12 : 28 
L. T. 434. — L.C., for M.R. ; not applied. L* Estrange 
■r. L’ Estrange (1890) 25 L. II. Ir. 399, 407.— m.r. 

Morgan v. Gronow. applied. 

Annaly's Estate, In re (1889) 23 L. R. Ir. 
481. — MONROE, J. 

Morgan v. Gronow, discussed. 

Abbott, In re. Peacock r. h’rigout. (1892) 62 
L. ,J. Oh. *16 ; [1893] 1 Ch. 54; 3 R. 72 : 67 L. T. 
794 ; 41 W. R. 154.— STIRLING, J. 

Annaly's Estate, In re (supra), applied. 
Creaglfs Estate, In re (1890) 25 L. R. Ir. 128. 
— MONROE, J. 

6. Who may Execute. 

Sutherland (Countess) v. Northmore (1729) 
1 Dick. 56. — k.b. and L.C. ; S. C. nom. 
Sclater v. Travell, 8 Yin. Abr. 427, pi. 8. 
Discussed, Minchin r. Minchin (1853) 3 Ir. 
Oh. R. 167 . — m.r. ; applied , Wandesford r. 
Garrick (1871) Ir. R. 5 Eq. -186, 495. — v.-c. 

Wandesford v. Garrick, distinguished. 
Lambert’s Estate, In re (1900) [1901] 1 Jr. R. 
12, 27. — ROSS, j. ; reversed, lb. 261— C.A. 

King v. Bellord (1863) 32 L. J. Ch. 646 : 
1 II. & M. 343 ; 2 N. R. 442 ; 8 L. T. 
633 ; 1 1 W. R. 900. — WOOD, v.-c., dis- 
cussed. 

Gardross’s Settlement, In re (1878) 47 L. J. 
Ch. 327 ; 7 Ch. L>. 728 ; 38 L. T. 778 : 26 W. Ii. 
389 . — jesshl, m.r. [ His lordship discussed and 
approved the proposition laid down in Preston 
on Abstracts (p. 326), and cited in Sugden on 
Powers (8th ed., p. 911), as to the exercise of a 
power by an infant.] 

King v. Bellord and Car dross’s Settlement, 
In re, referred to. 

D’Angiban, in re, Andrews r. Andrews (1879 
— 1880) *49 L. J. Ch. 756 ; 15 Ch. D. 228, 233 : 
43 L. T. 135 ; 28 W. R. 930.— jessel, m.r. ; 
a t fd voted, c.A. A nd see “ Infant,” vol. i. , col. 1 296. 

Cardross’s Settlement, In re, commented on. 
Newcastle’s (Duke) Estates, In re (1883) 52 
L. J. Oh. 045 ; 24 Ch. D. 129 ; 4S L. T. 779 ; 31 
W. R. 782. 

PEARSON, J. — I do not think that Car dross's 
Settlement, In re, has been acceded to. There 
is a. case of D'Angihau, In re (supra), where 
Cotton, L.J. did not agree with it. His lordship 
scorned to think that such a power could only be 
exercised by an infant where there was a manifest 
intention that it should he exercised. — p. 136. 

Lovell v. Knight (1829) 3 Sim. 275 ; S L. J. 
(0.8.) Ch. 44.— v.-c.; affirmed, (1831) 1 
L. J. Ch. 4 7. — L.C., followed. 

Lempriure r. Valpy (iS32) 5 Sim. 108. — 
SI-IAD WELL, v.-C. ; Evans r. Evans (1856) 2(5 1 
L. J. Ch. 193 ; 23 Beav. 1 : 8 Jur. (n.S.) 7 ; 5 
W. R. 169.— m.r. 

Lovell v. Knight, referred to. 

Shelford r. Acland (1856) 26 L. J. Ch. 144; 
23 Beav. 10 ( post, col. 2218); Humphery v. 
Humphery (1877) 36 L. T. 91 . — malins, v.-c. 

Evans v. Evans (supra'), distinguished. 
Curteis v. Kenrick (1840) 9 8im . 443. — 


shad well, v.-c. : ami Churchill v. Bib- 
ben (J787) 2 Lor<l Kenyon 68; cited 
2 Eden 252: 9 Sim. 447, n., followed. 

Shelford v. Acland (1856) 26 L. J. Ch. 144 ; 
23 Beav. 10; 3 Jur. (x.s.) 8: 5 W. R. 170.— 
M.R. And see Harvey v. Stracey (1852) 22 
L. J. Ch. 23 : 1 Drew. 73 ; 1(5 Jur. 771. — 
KINDERSLEY, V.-C. 

Evans v. Evans, referred to. 

Att.-Gen, v. Wilkinson (186(5) L. R. 2 Eu. 
816 ; 12 Jut. (n.s.) 593 ; 14 L. T. 725 ; U 
W. R. 9 10. — STUART, V.-C.. distinguished: 

Humphery c. Humphery (1S77) 36 L. T. 91. — 
M A LINS, v.-c. 

Shelford v. Acland (supra), referred- to. 

Hurlstonc r. Ashton (1865) 11 Jur. (n.s.) 
725. — wood, v.-c. 

Shelford v. Acland, considered. 

Herd man's Trusts, In re (1893) 31 L. R. Ir. 87. 

PORTER, M. li. — .It is said, it must be assumed 
that if a married woman having a power of 
appointment makes a will, that is only consis- 
tent with an intention to exercise the power. 
Shelford- v. Acland is like this case in that 
respect ; for though the M.R. there refers to the 
Wills Act (1 Viet. c. 26, s. 27), the power being 
a general one, yet he did not decide the case on 
that ground, but on the ground that the will 
must be taken to be an execution of the power, 
as, if it were not so considered, the words of it 
would leave nothing to operate upon. That, 
case is not in conflict with Jones v. Tucker 
((1817) 2 Mcriv. 533, post, col. 2223) : Davies v. 
Thorns ((1849) 2 Do G. & 8m . 347. post, col. 2223), 
and the other cases cited by Mr. Kenny, as they 
are not cases of wills of married women. — 
p. 93. 

7. Execution by what Instrument 
or Act. 

Allen v. Papworth (1748) 1 Ves. sen. 163. 
— L.C, (and see 4 Ves. 138, n.), referred to. 

Gilchrist, Ex parte, Armstrong, In re (1886) 55 
L. J. Q. B. 57S ; 17 Q. B. D. 521, 534 ; 55 L. T. 
538 ; 34 W. R. 709 ; 3 Morrell 193 : 51 J. V. 
252.— C.A. ESHER, M.R. , BOWEN and FRY, L.JJ. 
See “ Husband and Wife,” vol. i., col. 1263. 

Jackson v. Jackson (1793) 4 Bro. C. C. 
462. — M.R., applied. 

Affleck r. Affleck (1857) 26 L. J. Ch. 358 ; 
3 Bin. & G. 394 ; 8 Jur. (N.S.) 326 ; 5 W. R. 
425. — STUART, V.-C. 

Jackson v. Jackson, discussed. 

Lambert’s Estate, In re [1901] 1 Ir. R. 261, 
264,— C.A. 

Affleck v. Affleck, confirmed. 

Johnson r. Touchet (1867) 37 L. J. Ch. 25 : 
17 L. T. 191 ; 1(5 W. R. 71. — STUART, v.-c. 

Affleck v. Affleck, distinguished. 

Anstis, In re, Chetwynd r. Morgan (1886) 31 
Ch. D. 596; 54 L. T. 742: 34 Iv. R. 483. 
—C.A. 

LINDLEY, L.J .—Affleck V. Affleck was referred 
to for the purpose of showing that a covenant to 
exercise a power would he treated as a defective 
execution of it. But in that case the person 
seeking the benefit of that doctrine was the 
person who liad, so to say. bargained 7 ' for the 
covenant, and for whose benefit it liad been 
entered into. The appellant here is in no such 
position. — p. 607. 
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Affleck v. Affleck and Johnson v. Touehet 

(xh pm ) , discussed. 

Lambert’s Estate. In re [1901] 1 Ir.3i.2iil. 
264. — C.A. 

Wade v. Paget (1784) 1 Bro. 0. C. 304 ; 

1 Cox 74.— L.c. 

Discussed, Irwin r. Rogers (1848) 12 Ir. Eq. R. 
159. — L.C. : applied, Morgan, In re (1857) 7 
Ir. Ch. R. IS, 51. — P.O. (lit.) ; referred to , Carver 
r. Richards (1859) 27 Beav. 488, 490 . — m.k.; 
distinguished, Mincliin r. Miuchin (1871) Ir. II. 
5 Eq’ 178, 1S7 . — m.k. (affirmed, lb. 258. — L.c.; 
L.J. dissenting) : not applied, L 1 Estrange r. 
1/ Estrange (1890) 25 L. R. Ir. 399, 407. — ir.R. 

Marjoribanks v. Hovenden (1843) Dr. 11 : 

6 Ir. Eq. R. 238. — L.C. 

Referred to, Ogilvio r. Jeaffreson (18G0) 29 
L. J. Ch. 905 ; 2 Gill. 353, 377. — STUART, v.-C. ; 
observations applied. Hunter r. 'Walters (1870) 
L. R. 11 Eq. 292. 315 ; 24 L. T. 270.— MALIKS, 
v.-C. (affirmed. (1871) 41 L. J. Ch. 175 • L. R. 7 
Ch. 75; 25 L. T. 785; 20 W. R. 218. — L.C. and L.JJ.), 

Buckell v. Blenkhorn (1840) 5 Hare 3 31.— 

V.-C., referred to, 

Irwin ■?*. Rogers (supra). 

Buckell v. Blenkhorn, considered. 

Collard r. Sampson (J853) 22 L. J. Ch. 729 ; 
4 JDe G. M. & G. 224; 17 Jur. 041 . — L.JJ. ; re- 
■versing 17 Beav. 51-3 ; 1 Eq. R. 202.— M. R. 

turner, L.J. — Great reliance was placed in 
the course of the argument upon Buckell v. 
Blenkhorn , but. I confess that the reasoning in 
that case does not to my mind appear so satis- 
factory as to warrant me in saying that the law 
upon the point can be considered as settled by 
it. ... J do not intimate any opinion as to the 
correctness of the conclusion come to in that 
case, but I venture to think that the reasoning 
upon which the judgment in it is founded is not 
such as to settle the question so as to bind the 
Court by that, decision, whenever the same 
question should again arise before it. To assume 
that a power to appoint by will is the same 
thing and identical with a power to appoint by 
“ writing ” is, in truth, to assume the whole 
question upon the construction of the Act of 
Parliament — a question, as it seems to me, of a 
very doubtful description, having regard to the 
interpretation clause of the Act. — p. 731. 

Buckell v. Blenkhorn, not followed. 

Collard v. Sampson, discussed. 

West r. Ray (1854) 23 L.J. Ch.447 ; Kay 385 ; 
2 Eq. R. 431 ; 2 W. R. 319.— WOOD, V.-C. 

Buckell v. Blenkhorn, overruled. 

Taylor v. Meads (1805) 34 L. J.Ch. 203 ; 4 
De G. J. & S. 597 ; 5 N. R. 348 ; 11 Jur. (N.S.) 
160 ; 12 L. T. 6 ; 13 W. R. 394.— L.c. 

westbury, L.c. — The difficulty, as is usual, 
does not arise from any uncertainty as to the 
principle, but from the reports of conflicting and 
inconsistent decisions which are now the fruitful 
cause of litigation. The decision on this point 
by Wigram, V.-C. in Buckell v. Blenkhorn , 
followed by the M.K. in Collard v. Sampson. 
has, I think, been in effect overruled by the 
L.JJ. in the latter case, on appeal, and by 
Wood, V.-C. in West v. Ray {supra). The decision 
of the IVI.jp. on this point must, therefore, be 
reversed. — p. 207. See vol. i., col. 1250. 

Collard v. Sampson, referred to. 

Mullings r. Trinder (1870) L. R. 10 Eq. 449 ; 


: 3i> L. J. Ch. 833 ; 23 L. T. 5X0 ; J8 W. fi. ]]S6. 
— llOMILLY, 31. Ti. 

; Buckell v. Blenkhorn, explained. 

; Smith v. Adkins (1.872) 41 L. J. Ch. 629 : L R 
: 14 Eq. 402 ; 27 L. J. 90 ; 20 W. R, 717. ' 

! . ROM ILLY, m. e. — W hat Sir J. Wigram decided 
j in Buckell v. Blenkhorn was this, that such 
1 a power [to appoint by an instrument in writing 
i with formalities] being exerciscablo by a will 
i with formalities, was a power of appointment 
| by will, and might therefore under the Wills 
i Act be exercised by a will without the formalities, 
j That doctrine has since been shaken. — p. 630. 

j Davies v. Huguenin (1863) 32 L. J. Ch. 417 ; 

1 ff. & M. 730; 2 N. R. 101; 8 L. T. 
j 443 : 1 1 W. R. 1O40. — WOOD, V.-c ..followed. 

j Coffin r. Cooper (1S65) 34 L. J. Ch. 629 ; 

! 2 Dr. & Sin. 365 ; 5 X. R. 459; 12 L. T. 106 ; 
j 13 W. R. 571. — KINDEESLEY. V.-C. -I /id sec 
j Wood r. Wood (1867) L. R. 4 Eq. 48 ; 15 W. R. 

: 389. — R05I ILL Y. 51. R. 

| Coffin v. Cooper, followed. 

Davies v. Huguenin, commented on. 
j Palmer e. Locke (post). 

| Davies v. Huguenin. explained. 

‘ Henty Wrev (1882) 53 L. J. Ch. 667; 21 
Ch. I>. 332, 357; 47 L. T. 231 ; 30 W. R. 850.— c. A. 

Coffin v. Cooper and Davies v. Huguenin, 

referred to. 

Bradshaw, In re, Bradshaw i\ Bradshaw [ 1902 1 
1 Oh. 43ii, 448 {pod). 

Thacker v. Key (1869) L. It. 8 Eq. 408.— 
james, v.-c. ; and Bulteel v. Plummer 
(IS 70) 39 L. J. Ch. 805 ; L. R. 6 Ch. 160 ; 
23 L. T. 753; IS W. R. 1091.— L.C. and 
L.J. ; reversing L. R. 8 Eq. 585 ; 22 L. T. 
152 ; 17 W. R. 1058. — MALIKS, V.-C., 
appro red. 

Palmer r. Locke (1SS0) 15 Clu D. 294 ; 50 
L. J. Ch. 113 ; 43 L. T. 454 ; 28 W. R. 926.— C.A. 

brett, L.J. — I. should have thought it very 
dangerous, unless there were some principle very 
clearly outraged, to overrule the decision of Coffin 
v. Cooper (supra), which was decided so long ago, 
and which has probably been acted upon ; but I 
confess that it seems to me that, according to 
principle, Coffin v. Cooper was right. . . . But I 
must confess that I agree entirely with the view 
taken by James, L.J. in Thacker v. Key, that 
such a covenant as is here in question, and as 
was in question in Coffin v. Cooper, is a wholly 
void covenant, and that no remedy could be had 
upon that covenant against the covenantor 
(p. 300), . . . As to Davies v. Huguenin (supra), 
which was referred to in the judgment of Kinders- 
ley, V.-O., I confess that as stated by him I have 
some difficulty in saying that I couid entirely 
agree with what was held in Da vies v. Huguenin : 
but it seems to me that even if Davies v. 
Huguenin are held to be wrong that would have 
no effect upon the decision in this case. — p. 302. 

cotton, L.J. — We have the decision of Coffin 
v. Cooper, before Kindersley, V.-O., carefully 
considered, where throwing aside what would be 
pushing the doctrine to an extreme, he gave 
effect to the appointment, and held it not to be 
bad. We have also the same point decided in 
the C. A. in Bulteel v. Plummer.— p. 305. 

Thacker v. Key, discussed. 

Bannatyne r. Ferguson (1895) [1896] 1 Tr. R. 
149.— C.A. 
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Bulteel v. Plummer, Thacker v. Key, and 
Palmer v. Locke (supra), discussed. 
Bradshaw, In re. Bradshaw v. Bradshaw (1902) 
71 L. J. Ch. 230 ; [1902] 1 Ch. 436. 449 ; 86 L. T. 
253 . — kekewich, J. See j udgment at length. 

Wright v. Wakeford (1S11) 4 Taunt. 213; 
17 Ves. 454 . — l.C. (see 15 R. R. 363, n.), 
discussed- and distinguished. 

Doe d. Mansfield v. Peach (1814) 2 M. & S. 
576; 15 R. R. 361. — K.B. ; Wright y. 
Barlow (1815) 3 M. & S. 512; 16 R. R. 
339. — k.b. ; and Doe v. Pearce (1815) 6 
Taunt. 402; 2 Marsh. 102. — C.P. {see 16 
R. R. 634 D.). discussed. 

Stanhope v. Keir (1824) 2 Sim. & S. 37 ; 
2 L. J. (o.s.) Ch. 166. — v.-c. ; and Buller 
v. Burt (1829) 6 JST. & M. 281, n. ; 4 A. & E. 
15. — m.r., referred to. 

Burdett r. Spilsbury (1843) 10 Cl. &; F. 
340. — H.L. (e.) ; reversing S. C. now. Doe d. 
Spilsbury r. Burdett (1S39) 9 A. & E. 936 ; 1 
P. A D. 670. — EX. CH. ; and affirming (1835) 
4 A. & E. 1 : 6N. & M. 259 - K.B. 

Wright v. Wakeford, held overruled-. 

Doe d. Spilsbury y. Burdett, discussed. 

Ward v. Swift (1832) 1 Cr. & M. 171. — EX. ; 
and Simeon v. Simeon (1831) 4 Sim. 555. 
— V.-C a ppro reel. 

Yincent v. Sodor and Man (Bishop) (1850) 19 
L. J. Ex. 366; 5 Ex. 683.— EX. ; S. C. (1851) 
20 L. J. Ch. 433 ; 4 De G-. & Sra. 294; 15 Jur. 
365. — KNIGHT BRUCE, V.-C. 

Burdett v.i Spilsbury, referred to. 

Roberts v. Phillips (1855) 24>L. J. Q. B. 171 ; 
4 El. & Bl. 450 ; 3 C. L. R. 513 ; 1 Jur. (N.s.) 
444. — Q.B. 

Wagstaff v. Wagstaff (1724) 2 P. Wms. 
258. — L.C., discussed. 

Atkinson r. Smith (1858) 28 L. J. Ch. 2; 3 
De 0. J. 186; 4 Jur. (N.s.) 1160; 7 W. R. 42. 
—CHELMSFORD, L.C. 

Sanders y. Franks (1817) 2 Madd. 147; 17 
R. R. 202. — M.R., not applied. 

Wellman r. Bowring (1830) 3 Sim. 32S. — v.-c. 

Sanders v. Franks, referred to. 

Marshall r. Collett (1835) 1 Y. & C. 232.— c.B. 

Sanders v. Franks, not applied. 

Johnson v. Routh (1S57) 27 L. J. Ch. 305 ; 3 
Jur. (n.s.) 1048 ; GW. R. 6.— kindersley, v.-c. 

MacKinley y. Sison (1837) S Sim. 561 ; 1 
Jur. 558. — v.-c., commented on. 
limes v. Sayer (1851) 21 L. J. Ch. 190; 3 
Mao. & (4. 606 ; 16 Jur. 21.— TRURO, L.C. 

MacKinley v. Sison, discussed. 

Peover v. Hassall (1861) 30 L. J. Ch. 314 ; 
1 J.&H. 341; 7 Jur. (N.S.) 406; 4 L. T. 113; 
9 W. R. 399.— WOOD, v.-C. 

8. Execution by Devise or Bequest. 

Swinburne, In re, Swinburne y. Pitt (18S4) 
54 L. J. Ch. 229 ; 27 Ch. D. 696 ; 33 
W. R. 394. — pearson, J., observed on. 
Cotton, In re (1888) 58 L. J. Ch. 174 ; 40 
Ch. D. 41 (post, col. 2222). 

Swinburne, In re, followed. 

Boyd, In re, Nield r. Boyd (1890) 63 T,. T. 92. 
—STIRLING, J. 

Swinburne, In re, referred to. 

Milner, In re, Milner v. Bray (1899) 68 L. J. 


Ch. 255 : [1899] 1 Ch. 563; 80 L. T. 151 ; 47 
W. E. 369.— STIRLING, J. (post, col. 223S). 
Swinburne, In re, followed. 

May hew, In re. Spencer v. Cntbush (1901) 70 
L. J. Ch. 428 ; [1901] 1 Ch. 677; S4 L. T. 761 ; 
49 W. R. 330.— FARWELL, J. 

Swinburne, In re, referred to. 

Sykes v. Carroll (1902) [1903] 1 Ir. R. 17, 23. 
— PORTER, M.R. 

Cotton, In re, Wood v. Cotton (1888) 58 
L. J. Ch. 174 ; 40 Ch. D. 41 ; 87 W. R. 
232. — NORTH, J., distinguished. 
Blackburn, In re, Smiles r. Blackburn (1889) 
43 Ch. D. 75 : 59 L. J. Ch. 208 ;*38 W. R. 140. 

north, J. — That case stands on fin entirely 
different footing ; there were provisions in the 
will in that case as to payment of debts and 
otherwise (especially a direction- as to main- 
tenance) that precluded me from finding suffi- 
cient indication of intention to exercise the 
power. — p. 79. ■ 

Cotton, In re, considered . 

Denton, In re, Bannerman v. Toosey (1890) 
63 L. T. 105. — north, J. 

Cotton, In re, referred to. 

Milner, In re (supra, col. 2221). 

Cotton, In re, followed. 

Sykes v. Carroll (supra). 

Standen v. Standen (1795) 2 Yes. 589. — 
L.C. ; affirmed now. Standen y. Macnab 
(1797) 6 Bro. P. C. 193.— H.L. 

Explained, Bullock v. Fladgate (IS 13) 1 

V. & B. 471, 478 ; 12 R. R. 270. — M.R. ; applied, 
Lewis v. Lewellyn (1S2B) T. &; R. 10-1 ; 23 
R. R. 201. — best, j., for M.R. ; discussed, Miller 
•c. Travers (1832) 1 L. J. C. P. 157 ; 9 Bins:. 244, 
251 ; 1 M. & Scott 342 : 34 R. R. 703.— C.P. ; 
not applied , Lovell v. Knight, 3 Sim. 275 (post). 

Webb v. Honnor (1S20) 1 J. & W. 352 ; 21 
R. R. 180 . — m.r., applied. 

Lovell r. Knight (1829) 3 Sim. 275 ; 8 L. J, 
(o.s.) 44.— sha dwell, v.-c. ; a firmed, (1831) 

! 1 L. J. Ch. 47.— brougham, l.c. 

Webb v. Honnor, referred to. 

Walker v. Mackie (1827) 4 Russ. 76. — M.R., 
commented on. 

Hughes v. Turner (1835) 4 L. J. Ch. 141 ; 3 
Myl. & K. 666, 697 ; 41 R. R. 171 .— pepys, m.r. 
Webb v. Honnor, discussed. 

Innes v. Sayer (1851) 21 L. J. Ch. 190 ; 3 
Mac. & G. 606 ; 16 Jur. '21.—' TRURO, L.c. 

Webb v. Honnor, referred' to. 

Walker v. Mackie, applied. 

Davids’s Trusts, In re (1859) 29 L. J. Ch. 116 ; 
Johns. 495 ; 6 Jur. (N.S.) 94 ; 1 L. T. 130 ; 8 

W. R. 39.— WOOD, v.-c. 

Webb v. Honnor, referred to. 

Huddleston, In re, Faa Di Bruno v. Eyston 
[1894] 3 Ch. 595 (post, col. 2224). 

Andrews v. Emmot (1788) 2 Bro. C. C. 297. 
— L.C., referred to. 

Nannock v. Horton (1802) 7 Ves. 391. — 
ELDON, L.C. 

Andrews v. Emmot. 

Discussed, Jones r. Tucker (1817) 2 Meriv. 
533. — M.R. ; Innes v. Sayer (1851) 3 Mac. & G. 
606 ( past, col. 2224) : commented unf&l organ, In 
re (1857) 7 Ir. Ch. R. 18, 55.— P.C. (IR.) ; applied, 
Pennefat-her r. Pennefather (1873) Ir. R. 7 Eq. 
300, 309.— C.A. 
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Andrews v. Emmot, referred to. 

Peirce v. M'Neale (post.) ; Huddleston, In re, 
Faa Di Bruno r. Eyston (post, col. 2224). 

Nannock v. Horton (1802) 7 Yes. 391.— -l.c., 
referred to. 

Jones r. Tucker (1817) 2 Meriv. 533. — m.r. 

Nannock v. Horton, not applied. 

Cuthbert v. Purrier (1822) Jacob 415 ; 23 
R. R. 1 04. — PLUMER, M.R. 


Jones v. Curry (or Currey) (1818) I Swaust. 

63 ; 1 Wils. Oh. 24. — m.r., applied. 

Lovell Knight (1S29) 3 r Sim. 275 ; 8 L. J. 
(o.s.) Ch. 44. — -shadwell,* v.-c. ; affirmed , 
(1831) 1 L. J. Ch. 47. — l.c. 

Jones v. Curry. 

Referred to, Innes r. Saver (pouf') : Mills, In 
re ( post) : applied. Evans r. Evans (1856) 26 
L. J. Ch. 193 ; 23 Beav. 1 ; 3 Jur. (N.S.) 7 : 5 
W. R. 169. — M.R. 


Nannock v. Horton, discussed. 

Innes r. Saver (1851) 3 Mac. & G-. 606 (post, 
col. 2224) ; Mills, In re (1886) 34 Ch. D. 186, 
190 (post, col. 2224). 

Bannock v. Horton, referred to. 

Jodrell, In re, Jodrell v. Seale (1889) 44Ch.D. 
590 ; 61 L. T. 677 ; 38 W. R. 267 ; reversed on 
construction of will, (1890) 59 L. J. Ch. 538 : 63 
L. T. 15 ; 38 W. R. 721. — C.A. C.A. affirmed nom. 
Seale-Haync r. Jodrell (1891) 61 L. J. Ch. 70 : 
[1891] A. C. 304 ; 65 L. T. 57.— H.L. (E.). 

STIRLING-, J. — First, a question was raised as 
to the meaning of the word i; transmissible.” I 
think it means “ capable of transmission after 
death.” No clearer illustration of the meaning 
of the word could be found than in the language 
of Lord Eldon in Hannoch v. Horton, where he 
spoke of an annuity not being transmissible, but 
ceasing with the annuitant. — p. 601. 

[There was no appeal on this point.] 

Nannock v. Horton, referred to. 

Peirce r. M’Neale (1893) [1S94] 1 Ir. R. 118, 
134; Huddleston, In re [1S94] 3 Ch. 595, 602 
(post, col. 2224). 

Jones v. Tucker (1817) 2 Meriv. 533 . — m.r., 
approved. 

Jones v. Curry (or Currey) (1818) 1 Swaust. 66 ; 

1 Wils. Oh. 24.— M.R. 

Jones v. Tucker, approved and applied. 

Roake v. Denn '’(l 830) 4 Bligh (N.S.), 1, 18; 6 
Bing. 475. — H.L. (is.) (post, col. 2224). 

Jones v. Tucker, discussed. 

Lownds v. Lownds (1827) 1 Y. & J. 445. — 
C.B., referred to. 

Davies r. Thorns (1849) 18 L. J. Ch. 212 ; 3 
De Ct. &; Sm. 347 (post). 

Jones v. Tucker, dismissed. 

Innes r. Saver (1851) 21 L. J. Ch. 190; 8 
Mac. & Gr. 606 ; 16 Jur. 21.— TRURO, L.c. 

Jones v. Tucker, applied. 

Russell r. Russell (1861) 12 Ir. Ch. R. 377, 
388.— M.R. 

Jones v. Tucker, referred to. 

Mills, In re, Mills v. Mills (1886) 56 L. J. Ch. 
118 ; 34 Ch. D. 186, 190 (post, col. 2224). 

Jones v. Tucker, distinguished. 

Herdman’s Trusts, In re (post). 

Davies v. Thorns (1849) 18 L. J. Ch. 212 ; 

3 De GL & Sm. 347 ; 13 Jur. 383.— KNIGHT 
BRUCE, V.-C., applied . 

Russell r. Russell (1861). — M.R. (supra). 

Davies v. Thorns, distinguished. 

Herdman’s Trusts, In re (1893) 31 L. R. Ir. S7, 
93. — PORTER, M.R. See supra , col. 2218. 

Herdman’s Trusts, In re, not applied. j 

Peirce r. M'Neale (1893) [1894] 1 Ir. R. 118, ; 
130.— M.R. I 


Innes v. Sayer (1851) 21 L. J. Ch. 190; 
3 Mac. & Gr. 606 ; 16 Jur. 21 . — tritro, 
! L.C. : affirming (1849) 18 L. J. Ch. 274 ; 

! 7 Hare 377 : 13 Jur. 402 — wtgram, v.-c. 

Discussed, Minchin v. Minchin (1871) Ir. R. 
5 Eq. 258, 264 ; 19 W. R. 993. — L.c. : Pennefather 
r. Pennefather (1873) Ir. R. 7 Eq. 800, 310. — 
C.A. : Peirce r. M’Neale (1893) [1894] 1 Ir. R. 
IIS, 134. — M.R. ; followed , Huddleston, In re, 
[1894] 3 Ch. 595 (post) ; not applied, Carey, In 
re, Mitchell v. Ewing (1S99) [1901] 1 Ir. R. 81, 
100.— M.R. 

Bennett v. Aburrow (1803) 8 Ves. 609 ; 7 
E. E. 131. — M.R. ; and Boake v. Denn 
(1830) 4 Bligh (N.S.) 1 ; 6 Bing. 475; 1 
Dow & Cl. 437. — H.L. (E.) ; affirming 
S. C. nom. Denn d. Nowell v. Boake (1S26) 
5 B. & C. 720 ; 8 D. & U. 514 ; 4 L. J. 
(O.s.) K. B. 271. — K.B. : which had 
reversed S. C. nom. Doe v. Boake, 2 
Bing. 497 : 30 .Moore 113 : 3 L. J. (o.s.) 
G. P. 62 : 33 R. It. 1. — C.P.. discussed. 

Doe d. Hellings v. Bird (1S09) 1 1 East 49. — 
K.B., referred to. 

Mills, In re, Mills r. Mills (1886) 34 Ch. D. 
186 ; 56 L. J. Ch. 118; 55 L. T. 665 ; 85 W. R. 
133. 

kay, J. — It is purely a question of intention. 
Did the testator intend to exercise his power l 
Bennett v. Aburrow ; Denn v. Roahe. The 
intention of a testator can only be inferred from 
the words of his will, and from the circumstances 
which, at the time of executing it, were known 
to him, and which the Court, putting itself in 
his place, is bound to regard. . . . Doe v. Bird 
shows that such indications ought to be regarded. 
— p. 191. And- see Irwin v. Rogers (1848) 12 
Ir. Eq. R. 159, 164. — L.C. ; Morgan, In re (1S57) 
7 Ir. Ch. R. IS’. 49. — p.c. (IR.) ; and Pennefather 
i\ Pennefather (supra). 

Mills, In re, Mills v. Mills, appro red. 

Esther Williams. In re, Foulkes r. Williams 
(1889) 58 L. J. Ch. 451 ; 42 Ch. D. 93 ; 61 L. T. 
58. — C.A. COTTON, LINDLEY and LOPES, L.JJ. 
Mills, In re; Esther Williams, In re; and 
Huddleston. In re, Ead Di Bruno v. Eyston 
(1894) 64 L. J. Ch. -157 ; [1894] 3 Ch. 595 ; 
8 R. 462 ; 43 W. R. 139.— KEKEWICH, J., 
not applied. 

Milner, In re. Milner v. Bray (1S99) 68 L. J. 
Oh. 25 5 ; [1899] 1 Ch. 563 .; 80 L. T. 151 ; 47 
W. R. 369. — STIRLING, J. See post, col. 2238. 

Esther Williams, In re, referred- to. 

Hayes, In re, Turnbull v. Hayes (1900) 69 

L. J. Ch. 691 ; [1900] 2 Ch. 332 ; S3 L. T. 152 ; 
49 W. R. 21. — BYRNE, J. See post, col. 2227. 

Stillman v. Weedon (1848) 18 L. J. Ch. 46 ; 
16 Sim. 26 : 12 Jur. 992.— v.-c. 
Distinguished , Cowper r. Mantell (No. 1) (1856) 
22 Beav. 223 ; 2 Jur. (N.S.) 475 ; 4 W. R. 500. — 

M. R. ; referred to. Cofield v. Pollard (1857) 3 
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Jur. (N.S.) 1203 ; 5 W. R 774.— STUART, V.-C. 
And see post, col. 2225. 

Stillman v. Weedon ( siqyrd ). 

Applied, Thomas v. Jones (1862) 2 J. & H. 
475, 481. — V.-C. (affirmed, L.C., post") ; not 
followed , Elgood ■?:. Cole (1869) 21 L. T. 80 ; 17 
W. R. 953. — ROM ILLY, M.R. 

Stillman v. Weedon; Cofield v. Pollard 
(supra, col. 2224) ; and Patch v. Shore 
(1857) 32 L. J. Ch. 185; 2 Dr. & Sm. 
589; 1 N. R. 157; 9 Jur. (N.S.) 63; 7 
' L. T. 554 ; 11 W. R. 142. — KINDERSLEY, 
V.-C., distinguished. 

Ending’s Settlement, In re (1872) L. R. 14 
Eq. 266, 273 ( 2 >o$t). 

Stillman v. Weedon, commented on. 

Doyle v. Coyle (1S94) [1895] 1 Ir. R. 205, 212. 
— PORTER, m.e. ; Hayes, In re [1900]. 2 Ch. 332 
(post, col. 2227). 

Pettinger y. Ambler (1866) 35 L. J. Ch. 389 : 
33 Beav. 321 ; L. R. 1 Eq. 510 ; 14 L. T. 
118. — ROMILLY, M.R., distinguished. 
Hodsdon r. Dancer (1868) 16 W. R. 1101. — 
ROMILLY, M.R. 

Hodsdon v. Dancer, distinguished. 

Rnding’s Settlement, In re (1872) L. R. 14 
Eq. 266, 273 (post). 

lewis v. Lewellyn (1823) T. & R, 104; 23 
R. R. 201. — BEST, J., for M.R. : and Napier 
v. Napier (1826) 1 Sim. 28 ; 5 L. J. (o.s.) 
Ch. 66 ; 27 R. R. 144.— SHADWELL, V.-C., 
applied . 

Hughes v. Turner (1S35) 4 L. J. Ch. 141 ; 3 ; 
Myl. & K. 666, 696. — pepys, M.R. 

lewis v. Dewellyn, Napier v. Napier, and 
Hughes v. Turner, discussed . 

Innes e. Sayer (1851) 21 L. J. Ch. 190 ; 3 Mac. 
& G. 606 ; 16 Jur. 21. —TRURO, L.C. 

Hughes v. Turner ; Lane v. Wilkins (1808) 
10 East 241. — k.b. ; and Powell v. Loxdale 
(1819) 2 B. & Aid. 291.— K.B , referred to. 
Hope r. Hope (3 854) 5 GiiL 38 ; 18 Jur. 823 ; 2 
W. R. 674.— STUART, V.-C. 

Hughes v. Turner. 

Referred to, Minchin v. Minchin (1871) Ir. R. 
5 Eq. 258, 265 ; 19 W. R. 993.— L.C., L.J. dis- 
senting ; not applied, Peirce i\ M'Neale (1893) 
[1894] 1 Ir. R. 118, 133.— M.R. 

Thomas v. Jones (1862) 31 L. J. Ch. 732 ; 32 
L. J. Ch. 139 ; I De G. J. & S. 63 : 1 N. R 
138 ; 8 Jur. (N.S.) 1124 ; 9 Jur. (N.S.) 161 ; 
2 J. & H. 475 ; 7 L. T. 610 ; 11 W. R. 242. 
— WOOD, V.-C., and L.C., considered. 

Noble t\ Phelps (1871) 41 L. J. P. 60 ; L. R. 2 
P. 276, 283; 25 L. T. 65; 19 W. R. 1115.— 
LORD PENZANCE. 

Thomas v. Jones. 

Distinguished, Ruding’s Settlement, In re 
(1872) 41 L. J. Ch. 665 ; L. R. 14 Eq. 266 ; 20 
W. R. 936 .— M alins, v.-c. ; discussed, Noble r. 
Willock (1873) 42 L. J. Ch. 681 ; L. R. 8 Ch. 77 8, 
793; 29 L. T. 194; 21 W. R. 711 —L.C. and 
L.JJ. ; Willock r. Noble (1S75) 44 L. J. Ch. 345; 
L. R. 7 H. L. 580, 590 ; 32 L. T. 419 ; 23 W. R. 
809. — H.L. (e.) ; not applied, Moynan r. Moynan 
(1878) 1 L. R. Ir. 382, 386.— M.R. 

Ruding’s Settlement, In re (supra), discussed. 
Clark’s Estate, In re, Maddick v. Marks 
(1879) 49 L. J. Ch. 205; 14 Ch. D. 422; 43 


L. T. 40 ; 2S W. R. 342.— BACON, v.-c ; a firmed, 
C.A. ( post. col. 2228). 

Thomas y. Jones, approved. 

Ruding’s Settlement, In re, dissented from. 

Boycs r. Cook (1880) 14 Ch. D. 53 ; 49 L. J. 
Ch. 350 ; 42 L. T. 556 ; 28 W. R. 754.— C.A. ; 
reversing M ALINS, v.-c. 

JAMES, L.J. — Notwithstanding . . . Rudbig's 
Settlement. In re — which case, as at present 
advised, I find it very difficult to distinguish 
from the present, and if it be necessary to over- 
rule that decision, it must be overruled on the 
principle I am about to enunciate — I am of 
opinion that the decision appealed from cannot 
be sustained. The 24th section of the Wills Act 
enacts that every will shall be construed with 
reference to the real and personal estate com- 
promised in it, to speak and take effect as if it 
had been executed immediately before the death 
of the testator, unless a contrary intention shall 
appear by the will : and then the 27th section 
says, that a general devise or bequest of real or 
personal estate shall be construed to include any 
real or personal estate which the testator may 
have power to appoint in any manner he may 
think proper, and shall operate as an execution 
of such power unless a contrary intention shall 
appear by the will. Taking these two sections 
together, "it. is clear that a will containing a 
general devise or bequest, and made before the 
creation of a general power to appoint by will, 
and remaining unrevoked until the testator’s 
death, is a good execution of the power. In 
fact a general power of appointment really con- 
fers on the donee of the power the entire beneficial 
interest in the property subject to the power, 
and enables him to dispose of it as he pleases. 
In Ruling's Settlement, In re, the V.-C. held that 
the surrounding circumstances could be looked 
at in construing the will. But when it is said 
that surrounding circumstances may be looked 
at, that only means that tjie circumstances 
existing at rhe time when the testator made his 
will may be looked at. You may place yourself, 
so to speak, in his armchair, and consider the 
circumstances by which he was surrounded 
when he made his will to assist you in arriving 
at Ms intention. But to look at a settlement 
subsequently executed is not to look at the sur- 
rounding circumstances which existed when the 
will was made. — p. 55. 

brett, L.J. — It appears to me that Thomas v. 
Jones rightly decided the meaning of the Act of 
Parliament, and laid down a general rule which 
should be followed in all cases. I confess I can- 
not follow the reasoning of the V.-C. in Rudimfs 
I Settlement , In re . — p. 56. 

cotton, L.J. to the same effect. 

Boyes v. Cook, considered. 

Hernando, In re, Hernando v. Sawtell (1884) 
53 L. J. Ch. 865 ; 27 Ch. D. 284 ; 51 L. T. 117 ; 
33 W. R. 252.— PEARSON, J. 

Boyes v. Cook, approved. 

Airey r. Bower (1887) 56 L. J. Ch. 742 ; 12 App. 
Cas. 263 ; 56 L. T. 409 ; 35 W.- R. 657.— H.L. (E.). 

halsbury, L.C. — Looking at the course of 
decisions, not only in Boyes v. Cook, but in 
earlier cases, and having regard to the learned 
judges who have decided substantially tjae point 
which is before us, I should hesitate very long 
before coming to a conclusion different to that 
which they have arrived at. — p. 744. 
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lord herschell to the same effect. 

LORD macnaghten. — This ca se is perhaps 
distinguishable from Boy ex v. Cook ; the words 
of futurity are more emphatic : but X think it 
would be very unfortunate if at this date the 
beneficial effects of the Wills Act were frittered 
away- by such nice distinctions as that. — p. 745. 

Boyes v. Cook and Airey v. Bower, re- 
ferred to. 

Marsh. In re. Mason v. Thorne (1888) 57 L. J. 
Ch. 639 ; 3S Ch. D. 630 ; 59 L. T. 575 ; 37 W. R. 
10. — NORTH, J. 

Boyes v. Cook and Airey v. Bower, dis- 
cussed. 

Wells, In re, Hardistv r. Wells (1889) 58 
L. J. Ch. 835 ; 42 Ch. D. 646, 656 ; 61 L. T. 588 ; 
38 W. R. 229. — STIRLING, J. 

Airey v. Bower, referred to. 

Wells, In re, Hardisty v. Wells, dictum 
appro red. 

Doyle v. Coyle (1894) [1895] 1 Ir. R. 205, 

212.T-M.R. 

. Airey v. Bower ; Boyes v. Cook; Wells, In re, 
Hardisty v. Wells : and Boyle v. Coyle, 

referred to. 

Hayes, In re, Turnbull v. Hayes (1900) 69 
L. J. Ch. 691 ; [1900] 2 Ch. 332 ; 83 L. T. 152 ; 
49 W. R. 21 ; affirmed, (19ol) 70 L. J. Ch. 770 : 
[1901] 2 Ch. 529 ; S5 L. T. 85 : 49 W. Ii. 659. 
— C.A. RIGBY, COLLINS and ROSIER, L.JJ. 

byrne, J. — Tt is clear upon the authorities 
that sect. 27 of the Wills Act applies to general 
and not to special powers of appointment — sec 
Airey v. Bower , Boy ex v. Cook and Bather 
Williams , In re, Foulkes v. Williams (supra. 
col. 2224). So far as the reasoning of the V.-C. 
in Stillman v. Weed, on (supra, col. 2224) is 
founded upon the application of sect. 27 of the 
Act, such reasoning must be disregarded in view 
of later decisions. It is also clear - that the com- 
bined effect of seats. 24 and 27 of the Act- is to 
enable a general power of appointment by will 
to be well executed by a will executed prior to 
the date of the instrument creating the power. 
Unless Stillman v. Weed on is to be read as an 
authority to the contrary, I have been unable to 
find any case in which it has been decided that a 
special power of appointment by will can be well 
executed by a will dated prior to the creatiou of 
the power by virtue of sect, 24 of the Act ; and 
the opinion of Stirling, J. in Wells, In re, 
Hardisty v. Wells, and the actual decision of 
the M.R. in Ireland in Boyle v. Coyle, are 
distinctly opposed to any such conclusion. 
Stillman v. Weedon ma 3 r , I think, perhaps be 
reconciled with the last-mentioned cases either 
upon the ground that, if specific property, the 
subject of the power, be referred to in the will, 
sect. 24 of the Act applies, because that property 
may then be said to be comprised in the will, or 
(to use the interpretative words of Turner, L.J. 
in Langdale (Lady) v. Briggs ((1856) 26 L. J. 
Ch. 27 ; 8 De G. M. & G. 39 i '; 2 Jur. (n.s.) 982 : 
4 W. R. 783), “so far as the will comprises 
dispositions of real and personal estate ” within 
the meaning of the section, or upon the ground 
that, independently of the Act, if specific personal 
property, the subject of the special power, be 
dealt -wi^ by the testator, he must be deemed to 
have intended to exercise the only power enabling 
him to deal with it, although' such power be 
created subsequent to the will. J. am not certain 


as ro the precise view taken by Lord St. Leonards 
in Sugden on I Weis (Stli ed.), p. 3u7. sect. 49. 
where he deals with Sr ill m/m v. Weedon. Be 
this as it may, having regard to the opinions of 
Stirling, J. and of the Sl.R. in Ireland in the 
cases 1 have mentioned, I do not think that l 
ought to deal with the present case (there being 
no specific description of or reference to the pro- 
perty in question) upon the footing that, not 
being within sect. 27, sect. 24 of" the Wills 
Act applies. ... I should like to mention that 
in some of the text-books the actual discussion 
and decision in Stillman v. Weedon has been 
treated as though it were only in reference to a 
general power. -It is. however, clear to my mind 
that, rightly or wrongly, the Y.-C. considered both 
sects. 24 and 27 to relate to special powers, and 
that he was actually dealing with a case of 
special power. — p. 693. 

Pidgely v. Pidgely (1844) 1 Coll. C. C. 
255; S Jur. 529. — Y.-C., followed. 

Maunsell e. Maunsell (1871) 24 L. T. 69S ; 19 
W. R. 1003. — WICK EX S, v.-c. 

Pidgely v. Pidgely, followed. 

Swinburne. In re, Swinburne r. Pitt (1S84) 54 
L. J. Ch. 229; 27 Ch. D. 696, 702; 33 W. R. 
394. — PEARSON, J. 

Pidgely v. Pidgely, referred to. 

.Milner, In re, Milner r. Bray (1899) 6S L. J. 
Ch. 255: [1899] 1 Ch. 563; SO L. T. 151 ; 47 
W. It. 369. — STIRLING, J. See post, col. 2238. 

Moss v. Harter (1854) 2 Sm. & G. 45S ; 18 
Jur. 973 ; 2 W. R. 540. — STUART, V.-C., 
referred to. 

Ruding’s Settlement, In re (1872) 41 L. J. Ch. 
665 ; L. R. 14 Eq. 260, 274 ; 20 W. R. 936.— 
M A LINS, V.-C. 

Moss v. Harter, oh screed on. 

Clark's Estate, In re, Maddick r. Marks (1880) 
14 Ch. 422 ; 49 L. J. Oh. 586 ; 43 L. T. 40 ; 28 
"W . R. 1 53. — C.A. 

[Counsel had read, as a comment on Moss v. 
Harter, the following passage from Sugden on 
Powers (8th ed. p. 306) : — ‘ Where the property 
is, as in this case, settled by the testator himself 
upon others, in default of any appointment by 
him under his power it would seem to require 
some indication of an intention by him to defeat 
his settlement in order to hold a general gift in 
his will, which can be satisfied by other property, 
to be an execution of his power.”] 

cotton, L.J. — With respect to the extract that 
has been read from Lord St. Leonards’ Treatise 
on Powers, I do not quite understand whether it 
is abatement of his own opinion, or merely a 
comment on the effect of Moss v. Harter. But if 
it is to betaken as an expression of his opinion 
that., in the case of a power of appointment in 
a settlement created by the testator himself, an 
indication of his intention to defeat his settle- 
ment must be shown, that appears to me to con- 
tradict the words of the statute, and I should 
hesitate to act, even upon Lord St. Leonards’ 
authority, against the expressed intention of the 
legislature. — p. 431. thesiger, L.J. concurred. 

james. L.J. — I wish to add, with reference to 
what has been said by Cotton, L.J., that if Lord 
St. Leonards is to be understood as saying that 
the Act is to receive a different- interpretation as 
regards a power in a settlement created by the 
testator from that which it would receive in 
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other cases, I do not agree with his opinion. — 
p, 26. And see pouf, col. 2229. 

Moss y. Harter* (,9w/;m) , discussed. 

Clark’s Estate, In re, Maddick v. Marks 

(supra). referred to. 

Phillips v. Cayley (18S9) 58 h. J. Oh. 569 ; 43 
Ch. D. 222. 227 \ post). 

Clark’s Estate, In re. Maddick v. Marks, 
applied. 

Marsh. In re. Mason r. Thorne (1888) 57 L. J. 
Ch. (S8U ; 38 Ch. D. 63U ; 59 L. T. 595 ; 37 W. R. 
10. — NORTH, J. 

Marsh, In re, Mason v. Thorne, distinguished . 
Phillips, In re, Bobinson i\ Burke (1889) 58 
L. J. Ch. 448 ; 41 Ch. D. 417 ; 60 L. T. 80S ; 
37 W. B. 504.— CHlTTV, J. 

Marsh, In re. disapproved. 

Phillips, In re, Bobinson v. Burke, approved, 
Phillips v. Cayley (1S89) 58 L. J. Oh. 569; 
59 L. J. Oh. 177 ; 43 Ch. D. 222, 227 ; 61 L. T. 
195 ; 62 L. T. 86 ; 3S W. B. 241.— KEKE- 
WICH, J. ; affirmed , C.A. 

Marsh, In re, not followed. 

Phillips, In re, and Phillips v. Cayley, 

referred to. 

Tarrant’s Trust, In re (1889) 58 L. J. Ch. 780. 
— GHITTY, J. 

Phillips v. Cayley, applied. 

Davies, In re, Davies v. Davies (1892) 61 L. J. 
Ch. 595 ; [1892] 3 Ch. 63; 67 L. T. 548 ; 41 
W. B. 13.— NORTH, J. 

Jones, In re, Greene v. Gordon (1 886) 56 L. J . 
Ch. 58 ; 34 Oh. D. 65 ; 55 L. T. 597 ; 
35 W. B. 74.— KAY, J., referred to. 

G-ibbes’ Settlement, In re. White v. Bandolf 
(1887) 57 L. J. Ch. 757; 37 Ch. D. 143; 
58 L. T. 11 ; 36 W. B. 429.— north, j. 

Jones, In re, Greene v. Gordon, distinguished 
and observed on. 

Wallingcr’s Estate, In re [1898] 1 Ir. B. 139. 
—C.A. 

Spooner’s Trust, In re (1851) 21 L. J.Cli. 151 ; 
2 Sim. (N.S.) 129.— KINDERSLEY, V.-C., 
applied . , v _ 

Gale v. Gale (1856) 21 Beav. 349 ; 4 W. K. 2/7. 
— ROMILLY, M.R. 

Spooner’s Trust, In re, discussed. 

Hawt horn r. Sheddon (1856) 25 L. J. Ch. 833 ; 
3 Sin. & G. 293 ; 2 Jur. (N.S.) 749. 

STUART, v.-CJ. — It. was decided in Spooner's 
Trust, In re, that the words, “ I constitute A. B. 
my residuary legatee,” are a sufficient gift of the 
personal estate to operate as an appointment, 
under s. 27 of the new Wills Act, of all the 
personal estate over which the testatrix had a 
general power of appointment. — p. 836. 

Spooner’s Trust, In re, followed, 

Elen, In re, Thomas v. McKechnie (1893) 
68 L. T. 816. — STIRLING, J. 

Hawthorn v. Sheddon (1856) 25 L. J. 
Ch, 833 ; 3 Sm. & Gc. 293 ; 2 Jur. (N.S.) 749. 
— v.-c., referred to. And see col. 2230. 
Shelford r. Acland (1856) 26 L. J. Ch. 144 ; 
23 Beav. 10; 3 Jur. (N.S.) 8 ; 5 W. B. 170.— 
ROMILLY, M.R. 

Hawthorn v. Sheddon, observed on. 
Hurlstone r. Ashton (1865) 11 Jur. (N.S.) 725. 
wood, v.-c. — I was surprised, however, to find 


the decision of Hawthorn v. Sheddon. and also to 
find it approved by Lord St. Leonards in his 
book on Powers, p* 310, 8th ed. ; and I should 
have had great difficulty in deciding this case if 
it had been on all fours with that one. But there 
the gifts were all pecuniary, while here there is a 
gift of Indian stock, and the case is, therefore, 
not so strong, though there is an appointment of 
executors. And in Shelford v. Acland (supra), 
a doubt is expressed whether the words of the 
7 Will. 4 & 1 Viet. c. 27, s. 27, go to the full 
extent which Stuart, V.-C., seemed to think they 
did in Hawthorn v. Sheddon. Here I am asked 
to say that a gift of Indian stock ought to be 
considered an appointment of a sum of Con- 
solidated Bank Annuities. No doubt, if you 
describe the fund in a manner applicable to pass 
it, it will do so, but if you give a sum of 1,OOOZ., 
that gift will not pass leaseholds. — p. 726. 

Hurlstone v. Ashton, distinguished. 

Wilday r. Barnett (1868) L. B. 6 Eq. 198 ; 

16 W. B. 961.— ROMILLY, M.R. 

Hawthorn v. Sheddon (supra), approved. 
Wilday v. Barnett, applied, 

Wilkinson, In re (1869)f;L. B. 4 Ch. 587 ; 

17 W. B. 839.— selwyn and GIFFORD, L.JJ. 

Wilkinson, In re, applied, 

Davies’ Trusts, In re (1871) 41 L. J. Ch. 97 ; 

| L. B. 13 Eq. 163 ; 25 L, T. 785 ; 20 W. B. 165.— 
WICKENS, V.-C. 

Lake v. Currie (1852)4 De G. M. & G. 536 ; 

J 6 Jur. 1027. — L.C. and L.JJ., explained 
and d istinguished. 

Esther Williams, In re. Foulkes r. Williams 
(1889) 58 L. J. Ch. 451 ; 42 Ch. D. 93 ; 61 L. T. 58. 
—C.A. COTTON, LTNDLEY and LOPES, L.JJ. 

Lake v. Currie, discussed, 

Byron’s Settlement, In re (or Reynolds, 
In re), Williams v. Mitchell (1891) 60 L. J. 
Ch. 807 ; [1891] 3 Ch. £74 ; 65 L. T. 218 ; 
40 W. Pt. 11. — KEKEWICH, J., statement in, 
approved. 

Wallin ger’s Estate, In re [1898] 1 Ir. B. 139. — 
C.A. ASHBOURNE, L.C., FITZGIBBON, WALKER 
and HOLMES, L.JJ. 

Cooper v. Martin (1867) L. B. 3 Ch. 47. — 
CAIRNS, L. J. and ROLT, J. ; affirming, on 
different grounds , L. B. 3 Ch. 50, n. ; 12 
Jur. (N.S.) 887 ; 15 L. T. 268 ; 15 W. R. 5.— 
STUART, V.-C., applied, 

Potts v. Britton (1871) LAR. 11 Eq. 433; 
24 L. T. 409 ; 19 W. B. 651.— ROMILLY, M.R. 

Cooper v. Martin, referred to. 

Wells, In re, Hardisty v . Wells (1889) 58 L. J. 
Ch. 835 ; 42 Ch. D. 646, 655 ; 61 L. T. 588 ; 38 
W. B. 229.— STIRLING, J. 

Cooper v. Martin, referred to. 

Parkin, In re, Hill v. Schwarz (1892) 62 L. J. 
Ch. 55; [1892] 3 Ch. 510, 517; 67 L. T. 77; 
41 W. R. 120.— STIRLING, J. 

Cooper v. Martin, distinguished and dictum 
discussed. 

Moses, In re. Beddington v. Beddington (1901) 
71 L. J. Ch. 101 ; [1902 J 1 Ch. 100 ; 85 L. T. 596. 
— C.A. See post, col. 2232. 

Cooper v. Martin, referred to. r 
Lawley, in re, Zaiser r. Lawley (1902) 71 L. J. 
Oh. ; [1902] 2 Ch. 673.— JOYCE. J. ; affirmed , 
C.A. (supra, col. 2211). 
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Gale v. Gale (1856) 21 Beav. 349 ; 4 
W. It. 277. — M.R., dissented from. 
Johnstone’s Settlement, In re (18S0)49L. J. 
Oh. 59(5 ; 14 Oh. D. 1G2, 106 ; 28 W. R. 593.— 
MALIKS, Y.-C. 

Galev. &ale, followed. . 

Johnstone’s Settlement, In re, distinguished. '■ 
Blake v. Blake (1880) 15 Oh. D. 4S1 ; 49 L. J. 
Ch. 393 ; 42 L. T. 724 ; 28 W. It. 647. 

jessel, m.k. — If I entertained a very strong , 
and clear opinion that the decision in Gale v. ' 
Gale was erroneous, it is possible that I might ; 
make use of the observations of Lord St. 
Leonards and Malins, Y.-C., to aid me in differ- 
ing from the decision in that case, although it is 
dated so long ago as the year 1856 ; but 1 cannot 
say that I do entertain such a strong and clear 
opinion. I should have had very great difficulty 
in deciding this case If it had come before me 
unprejudiced by authority ; but where I find a 
case which is in point, and which has got into all 
the text-books, 1 am not at liberty to treat it as 
an authority of no weight. Gale v. Gale is com- 
mented upon only in one of the text-books — 
no doubt a book of very great authority — but in 
a way which does not apply to the case before 
me. Lord 8t. Leonards says of that decision 
[Sugden on Powers, 8th ed. p. 308] : “ This 
appears to be a narrow construction of the Act/’ 
Now, that refers to sect. 23 of the Wills Act. I 
am by no means prepared to agree that it was a 
narrow construction. I understand the 23rd sec- 
tion of the Act to refer to an interest remaining in 
the property, and 1 see in the note to the last 
edition of Mr. Shelf ord’s book [I Shelf lord's Beal 
Property Statutes, 8th ed. p. 520] several autho- 
rities are quoted which show that that is the 
meaning of the section. There it is said, u This 
clause of the Act applies to cases where testators, 
after having devised their estates, make convey- 
ances of them tfffiich are to have the same effect 
as fines or recoveries, or where they mortgage the 
devised estates in fee and afterwards take a recon- 
veyance of them to themselves and a trustee to 
bar dower, but it does not apply to cases where 
the thing meant to be given is gone.” I take it 
that is the true view of the 23rd section. I can 
therefore derive no assistance from it as regards 
this particular testamentary appointment, because 
here the property is gone. — p. 487. ... I may 
mention, find perhaps l should say, that the case 
before Malins, Y.-C. [Johnstone's Settlement , 
In re] appears, to my mind, to be wholly dis- 
tinguishable, as I read it, and there was no 
absolute necessity for him to differ from Gale v. 
Gale. Whether the Y.-G.’s decision can or cannot 
be supported it is not for me to say. — p. 489. 

Gale v. Gale and Blake v. Blake, distin- 
guished. 

Johnstone’s Settlement, In re, followed. 

Willett r. Finlay (1891) 29 L. R. lr. 156.— 
PORTER, M'.R. ; affirmed , ih. 497.— C.A. 

Gale v. Gale Blake v. Blake ; Johnstone’s 
Settlement, In re.-M.it. ; and Collinson v. 
Collinson (1857) 24 Beav. 269, considered 
* and explained. 

Dowsett. In re, Dowsett r. Meakin (1900) 70 
L. J. Ch. 149 ; [1901] 1 Ch. 898 ; 49 W. K. 268. 

— FARWELL, J. 


Blake v. Blake and Gale v. Gale, principle 
applied. 

Johnstone’s Settlement,, In re. discussed . 

Willett v. Finlay ( supra), explained. 

Dowsett, In re. Dowsett v. Meakin, appro red. 
Moses, In re, Beddington-i'. Beddington (1901) 
71 L. J. Ch. 101 ; [1902] 1 Ch. 100: 85 L. T. 
596. — C.A. ; affirming BYRNE. J.; a firmed, nom. 
Beddington v. Baumann ( post, col. 2234). 

Y. williams, l.j. — I think that Blake v. 
Blake and the other cases decided on the con- 
struction of wills purporting to exercise, a 
general power, and the effect of an alteration 
of the character of the settled property after 
the making of the will, apply just as much to 
the exercise of a special power as of a general 
power. . . . Then come the diet a of Lord Cairns 
and Lord St. Leonards. I will deal first with 
the dictum of Lord Cairns in Cooper v. J [art in 
(supra, col. 2230). Pie said, “ I should have had 
no doubt, speaking with great respect of the 
contrary view which the Y.-C. appears to have 
entertained, that the appointment of Pain’s Hill, 
eo nomine , in the will would have been a revoca- 
tion pro tanto of the appointment in the deed of 
the 5th April previous, and would have carried 
the proceeds of the sale of Pain’s Hill, if. under 
the trust for pre-emption by the younger brothers 
j or otherwise, it should become necessary to sell 
it.” It will be seen, however, that there the 
I power of appointment was a power to appoint a 
fund amongst, certain of her children in such 
shares as the donee of the power should by deed 
or will appoint, of which fund the proceeds of 
sale of Pain's Hill formed a part. Then, by will, 
the donee of the power, the testator’s widow, 
appointed the Pain's Hill estate by name to her 
eldest son. It seems plain from this that Lord 
Cairns did not mean by the quoted passage to 
say that, under a power to appoint real estate, 
an appointment of a specific real estate would 
carry the proceeds of that estate, if the estate 
should happen to be sold between the date of the 
will of the donee of the power and the death of 
the testator. I do not, therefore, think that the 
dictum of Lord Cairns assists us in the decision 
of the present case. Then as to the passage from 
[Sugden on Powers (Sth ed. p. 308)]. He begins 
by criticising Gale v. Gale, on the ground 
that it is based on too narrow a construction of 
sect 27 of the Wills Act. If he meant that an 
appointment of a specified real estate would in 
all cases carry the proceeds, even though invested 
in the purchase of some other estate, Moor v. 
Raisbeck ((1S41) 12 Sim. 123) would seem to be 
a clear authority to the contrary, and it is quoted 
by Mr. Shelford — Beal Property Statutes (Sth ed. 
p. 520 ; 9th ed. p. 421)— as the authority for the 
passage in his hook, which Sir G-. Jessel cites 
with approval in Blake v. Blake. Then follows 
a passage in which Lord St. Leonards certainly 
does seem to say as a matter of construction 
that where property, the subject of the power of 
appointment, is vested in trustees who have a 
power of sale, subject to the consent of the 
donee of the power of appointment, which 
power they exercise after the date of the will 
; exercising the power of appointment, the 
appointment would not be defeated by the 
■ change in the character of the estate. He 
says (ch. vii. sect. 7, par. 50) : “ Supposing a 
personal fund to be settled on a marriage, in 
like manner as the real estate was in Gale v. 
Gale, and there was a power in the settlement 
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to vary the securities, it could hardly bo held 
that an appointment by will, of ‘the fund in its 
then present state, would be defeated by a 
variation in the investment of it, under the 
power for that purpose, subsequently to the will/’ 
Sir G. Jessel, in Blake v. Blake. , did not agree 
with this view. He thought that, the fact of the 
sale, being with the consent of the donee of the 
power, made the sale have the same effect as a 
sale of his own land would have, and he declined 
to read the gift of the land as a gift of the pro- 
ceeds, It is true that both in Gale v. Gale and 
Blake v. Blake the power of appointment was 
general, and the sale was with the consent of 
the donee of the power ; and these facts certainly 
make the case very like the case of a devise of 
the property of the testator, and a subsequent 
sale of the same land by the testator. ... I do 
not say that Johnstone's Settlement , In re, is bad 
law. It is not necessary to do so. It does not 
really touch the present case. That was a case 
of mere construction, in which the surrounding 
circumstances were different from those of the 
present case. — pp. 107 — 108. 

romer, l.j. — The reasoning of Sir Cr. Jessel, 
M.E., in Blake v. Blake, where he deals witli 
Gale. v. Gale , though those were cases of general 
powers, appears to me to appty to the present 
case, and with reference to the criticism on Gale 
v. Gale by Lord St. Leonards in his work on 
Towers, I may observe that he himself relies 
on the intention of the testator. He says (8th ed. 
p. 308), u The testator did not intend Ins legatees 
to take the settled estate itself, but the produce 
of it. and that was precisely the condition 
in which the settled property stood at his 
death.” But that was begging the whole ques- 
tion. If the intention of the testator was to 
appoint the proceeds of the sale of the estate, I 
know of no reason why that intention should 
not be given effect to. But of course that 
intention must appear from the will itself, regard 
of course being had to the instrument creating 
the power, so that again one is brought hack to 
the point as to whether from the will you can 
gather that the testator has appointed the pro- 
ceeds. No doubt, in many cases, though an 
appointment may be of a property by a particular 
description, there may be sufficient in the will to 
show that the testator meant to appoint, and 
has really appointed, whatever represented that 
property at the time of his death. It is, in my 
opinion, only on this ground, if at all, that the 
decision of Mali ns, V.-O. in Johnstone's Settle- 
ment In re, can be supported, and this was, I 
think, the ground on which Willett v. Finlay 
was decided. In that case the power was to 
appoint by will a settled fund of 1,000/., which 
was at the date of the will invested on loan to a 
Mr. Fitzpatrick on mortgage. The will, which 
was of an informal character, appointed the 
1,000/. by the description of “the 1,000Z. Mr. 
Fitzpatrick has,” and I gather that the Court 
in effect held that the intention sufficiently 
appeared to appoint the 1 ,000/. as a fund, and 
that the reference to Mr. Fitzpatrick was 
descriptive only of the then condition of the 
fund, and that it was not in essence merely an 
appointment of a debt, which would prima facie 
be adeemed by being paid off. With regard 
to the observation of Lord Cairns in Cooper v. 
Martin, which is of course of great weight, I 
think it is fully explained by the fact that the 
power there was in terms to appoint the pro- 


i ceeds of sale of an estate devised in trust for 
sale, and an appointment of the estate under 
such a power could only operate on the estate 
through the proceeds. Lastly, I may say that 
I agree with the excellent judgment of Far well, J . 
in Doirsett , In re. — p. 109. 

cozen s-hardy, l.j. — I put aside cases where 
a testator has exercised a general power, such as 
Gale v. Gale and Blake v. Blake. They may 
be considered as equivalent to dispositions of a 
man’s own property, and therefore distinguish- 
able. ... No general principle was laid down 
by Lord Cairns [in Cooper v. Mart hi]. So far 
as I am aware, the precise question has never 
arisen for decision until the recent case of 
JDowsett, In re, where Far well, J. decided that, 
for the purposes of ademption, there was no 
difference between a special and a general power, 
and that the doctrine applies to both alike. I 
agree with Farwell, J.’s view, which seems to me 
to be consistent with general principles. — p. 111. 

Moses, In re, Beddington v. Beddington 

(supra, col. 223 2), affirmed. 

Gale v. Gale, Blake v. Blake and Dowsett, 

In re (supra, col. 2231), approved. 
Beddington r. Baumann (1902) 72 L. J. Ch. 
155 ; [1903] A. C. 13 ; 87 L. T. 058 : 51 W. R. 
383.— H.L. (E.). 

Ames v. Cadogan (1879) 18 L. J. Ch. 762 ; 

12 Ch. I). 868 ; 41 L. T. 211 ; 27 W. II. 

905. — Pity. j„ commented- on. 

Von Brockdorff r. Malcolm (1885) 30 Ch. D. 
1 72 ; 55 L. J. Ch. 121 ; 53 L. T. 263 ; 33 W. R. 934. 

pearson, J. — I start . . . with the proposition 
that the testator undoubtedly meant to exercise 
whatever power he had. It is said that the 
word “beneficial” limits the exercise, and no 
doubt. Mr. Cozens-Hardy is quite right in say- 
ing that, in Ames v. Cadogan , Fry, J. did put 
such a construction upon the word “beneficial.” 
I do not wish to shrink from a $ase which seems 
to stand in my way, and to show that the word 
“beneficial” means beneficial to the person 
exercising the power. With all respect to that 
very learned judge 1 confess that I am not dis- 
posed to think that you can limit the word 
“ beneficial ” in every case in that way. I am 
far from thinking or suggesting that he was not 
perfectly right in so limiting the word in that 
case, and if his observations had been limited to 
the construction of the word “ beneficial ” in that 
particular will, I do not know that any doubt 
could have been raised as to his dictum, and the 
only doubt which I venture to hazard as to 
the* correctness of the opinion of so learned a 
judge is this, that the word “ beneficial ” need 
not always necessarily have that meaning. To 
my mind the use of the word “ beneficial ” in our 
language is exceedingly inaccurate, and 1 think 
it is as frequently used in the active as in the 
reflective sense. — p. 180. 

Ames v. Cadogan, referred to. 

Denton, In re, Bannerman r. Toosey (1890) 
63 L. T. 105. — NORTH, J. 

Von Brockdorff v. Malcolm (supra), applied. 
Cotton, In re, Wood r. Cotton (1888) 58 L. J. 
Ch. 174 ; 40 Ch. D. 41 ; 37 W. E. 232.— NORTH, J. 

Von Brockdorff v. Malcolm, rule applied. 
Milner, In re, Bray v. Milner (1899) 68 L. J. 
Ch. 255 : [1899] 1 Ch. 563 : 80 L. T. 151 ; 47 
W. E. 369. 
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Stirling. J. — The rule applicable to cases of ■, 
this sort is thus stated by Pearson, J., in Von 
Broekdorff v . Malcolm, in a passage cited with 
approval by North, J.. in Cotton, In rc Qtupm) : 

“ The simple question is, whether I can find in 
the will itself such an indication of an intention 
to exercise the power as that I ought to hold 
that the pow--r has been exercised. It is a ques- 
tion of intention, and a question of intention 
only. There being various indications in the 
will, some one way, and some the other, the 
question I have to decide as well as T can is, on 
which side does the balance weigh most strongly ? 
When you have put the one against the « .thereto 
which side ought you rather to incline in order 
to determine what is the real truth of the case 
with regard to the intention of a man of whose 
intention you know nothing except what you 
find in his will ?” — p. 257. 

Von Broekdorff v. Malcolm, discussed. 

Sykes r. Carroll (1902) [1903] 1 Ir. R. 17, 22. 
— m.r. ; Hallman’s Trusts, In re [1904] 1 Ir. E. 
452, 459. — m.r. 

Bailey v. Lloyd (1829) 5 Russ. 330 ; 7 L. J. 
(o.s.) Ch. 98 ; 29 R. R. 30. — M.R., referred to. 

Houston r. Barry (IS43) 5 Ir. Eq. R. 294. — 
EX. EQ. 

Bailey v. Lloyd, followed. 

Banks r. Banks (1843) 17 Beav. 352 ; 1 W. R. 
531, — ROM ILLY. M.R. 

Bailey v. Lloyd, distinguished. 

Hope r. Hope (1854) 5 Gift. 13 ; IS Jur. S23 ; 

2 W. R. (574. — STUART, v.-C. 

Bailey v. Lloyd, followed. 

Cowx v. Foster (i860) 29 L. J. Ch. 8S6 ; 1 
J. & H. 30 ; 6 Jur. (N.S.) 1051 ; 2 L. T. 797.— 
WOOD, V.-C. 

Bailey v. LJoyd, explained. 

Graham v. Wickham (1863) 32 L. J. Ch. 639 ; 

1 Be G. J. & S. 474, 4S5 ; 2 N. R. 410 ; 9 Jur. 
(N.S.) 702 ; 8 L. T. 679 ; 11 \7. R. 1009.— L.JJ. 

turner. L.J. — What was said by Sir J. Leach 
in that case may well have meant, and, as I j 
think, really meant, no more than this, that so 
much of the fund, subject to the power, as would 
satisfy the covenant in the daughter’s settlement, 
so far as it applied to that fund, might well be 
appointed to her. — p. 643. 

Bailey v. Lloyd, followed. 

Maun sell v. Maunsell (1871) 24 L. T. 698 ; 19 
W. R. 1003. — wickens, v.-c. 

Bailey v. Lloyd, referred to. 

Richardson’s Trusts, In re (18S6) 17 L. R. Ir. 
436.— CHATTERTON, v.-c. ; Denton, In re, Ban- 
nerman r. Toosey (1890) 63 L. T. 105. — north, j. 

- Banks v. Banks (1853) 17 Beav. 352 ; 1 
W. R. oil. — u.K., followed. 

Maunsell v. Maunsell (1871) 24 L. T. 698 ; 19 
W. R. 1003.— wickens, v.-c. 

Banks v. Banks, referred to. 

Milner, In re, Milner r. Bray (IS 99) 6S L. J. 
Ch. 255 ; [1899] 1 Ch. 563 (post, col. 2238). 

CSogstoun v. Walcott (1843) 13 Sim. 523 ; 7 
Jur. G16. — v.-c., referred to. 

Elliott r. Elliott (1846) 15 L. J. Ch. 393 ; 15 
Sim. 321 : 10 Jur. 730. — SHAD WELL, v.-C. 


Clogstoun v. Walcott, not followed. 

Cowx v. Foster (I860; 29 L. J. Ch. 886 ; 
1J.&H. 30 ; 6 Jur. (N.s.) 1051 ; 2 L. T. 
797.— v.-C.. followed. * 

Ferrier r. Jav (1870) 39 L. J. Ch. 686 ; Ls R. 
10 Eq. 550 ; 23 L. T. 302; IS W. 11. 1130.— 
M ALINS, V.-C. And see pud. 

Clogstoun v. Walcott, disapproved. 

Cowx v. Foster, followed. 

Maunsell r. Maunsell (1871) 24 L. T. 69S ; 19 
W. R. 1003.— WICKENS, V.-C. 

Clogstoun v, Walcott, not followed. 

Hope v. Hope (1854) 5 Giff. 13; IS Jur. 
823 ; 2 W. R. 74.— v.-c.. discussed. 

Teape’s Trusts. In re (1873) L. R. 16 Eq. 442 ; 
43 L. J. Ch. 87 ; 28 L. T. 799 ; 21 W. R. 780. 

SELBORNE, L.c. — I think all the authorities 
are consistent with this view of the case, except 
Clogstoun v. Walcott. But I do not think that 
case can be reconciled with Elliott v. Elliott 
(supra), or with Cowx v. Foster (supra), to say 
nothing of Ferrier v. Jay (supra) ; so that case 
creates no difficulty. There is still Jess difficulty 
from Hope v. Hope, for, though there were some 
words in the judgment that went beyond what 
was needed for the decision of that ease, yet 
there were sufficient grounds for the decision there 
arrived at, without affecting the principle on 
which the present case is to be decided. — p. 446. 

Hope v. Hope, referred, to. 

Blackburn, In re, Smiles i*. Blackburn (1889) 
59 L. J. Ch. 208 ; 43 Ch. D. 75 ; 38 W. R. 140.— 

NORTH, J. 

Ferrier v. Jay (supra), explained. 

Cowx v. Foster (supra), referred to. 

Busk i\ Aldam (1874) L. R. 19 Eq. 16 ; 44 
L. J. Ch. 119 ; 31 L. T. 370 : 23 W. R. 21. 

malins, V.-C. — What I decided in Ferrier v. 
Jag was, that where there was a general and 
special power, and an appointment was made of 
both funds together to trustees in trust to pay 
debts and to apply the residue for the objects of 
the special power, the appointment must be read 
reddendo singula singulis, and the fund coming 
under the general power applied in the first 
instance to the purposes to which the fund 
subject to the special power was not applicable. 

I agreed with the decision in Cowx v. Foster , 
that the circumstance of directing debts to be 
paid only meant that they were to be paid out 
of the particular portion of the mixed fund 
which could be so applied. I did also in that 
case undoubtedly say that the second trustees 
were the most fit persons to have charge of the 
fund ; but I did not say that where it was a 
mere question which of two sets of trustees 
should hold a particular fund, the Court, would 
necessarily hand it over to the second set in 
point of date. — p. 20. 

Cowx v. Foster and Ferrier v. Jay, explained 
and followed. 

Thornton r. Thornton (1875) L. R. 20 Eq. 
599, 60S.— 3VIALINS, V.-C. 

A nd see post, cols. 2237 — 2239. 

Cowx v. Foster, discussed. 

Ferrier v. Jay and Busk v. Aldam (supra), 
obser ved on. 

►Scotnev v. Lomer (1885) 29 Ch. D. 535, 544 : 54 
L. J. Ch. 558 ; 52 L. T. 747 ; 33 W. R. 633 : 
affirmed. — c.A. (post, col. 2237). 
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north, j. — There were two recent cases cited 
. . . Fcrricr v. Jay and Busk v. Aldam . Now, 
as regards the first, case, there were two points ; 
one was whether a general gift of all the real 
and personal estate which the testatrix had 
power to appoint to trustees to pay debts, and 
then to divide the residue between the objects of 
a special power, passed to persons who were 
objects of the special power, and it was held 
that it did, following Cowx v. Foster. A second 
point was raised by the special case there, 
namely, who in that case were the proper trus- 
tees to hold the fund for the objects in whose 
favour the appointment was exercised bene- 
ficially. There there were two sets of trustees, 
the trustees of the original will, and the trustees 
of the will exercising the power. The case was 
a special case. Nothing was said against the 
competency of either set of trustees : but inas- 
much as there was a question which of the two 
sets of trustees ought to hold the fund, the ques- 
tion was put to the Court : Who were the trus- 
tees to carry out the trust of the appointed fund ? 
The point was submitted. It was not argued. 
Neither side wished to hold the fund, but would 
rather leave it to the other, and all that was 
required was, that a direction of the Court 
should be given who should have the fund. The 
V.-G. said : 11 Upon the question as to which 
trustees are to carry out the trusts of the ap- 
pointed fund, I must again follow the decision 
in Cowx v. Foster, and direct that the trustees 
of Mary terrier’s will are the proper persons.” 
Now as regards that, the point did not arise in 
Cowx v. Foster. There were not two sets of 
trustees in that case. It was not following that 
case to say that the trustees of the second will 
should have the fund. In Busk v. Aldam , 
Malms, V.-C., referring to Ferrier v. Jay , said : 
“ I did also in that case undoubtedly say that 
the second trustees were the most fit persous to 
have charge of the fund.” But the V.-C. there 
was under a misapprehension. That was not 
what he had said, and he put it on a case which 
did not decide the point. It was simply a ques- 
tion which set of trustees should hold the fund. 
Neither set of trustees cared so long as they were 
told by the authority of the judge which it ought 
to be. either one set or the other. That, there- 
fore, is not a decision which assists me in any 
way on this occasion. — p. 544. 

Cowx v. Foster (*upm t col. 2236), referred to. 
Richardson’s Trusts, In re (1886) 17 L. R. Ir. 
436. — CLEATTERTON, V.-C. 

Busk v. Aldam (supra, col. 2236), recognised. 
Scotney v. Lomer (1886) 31 Oh. D. 380; 55 
L. J. Oh. 443; 54 L. T. 194 ; 34 W. R. 407.— 
C.A., affirming S. C., supra. 

cotton, L.J, — North, J. decided this case on 
this ground, that the trustees appointed by Mrs. 
Bowden were entitled as a matter of law to 
receive the fund from the trustees of the original 
settlement, and, under the power given by Mrs. 
Bowden’s will, to give a good receipt for it. I 
do not think it necessary, under the circum- 
stances of this case, to decide that question. 
Certainly, I express no opinion in any way at 
variance with what is possibly the only decision 
on that point, namely, Busk v. Aldam, which 
was before Malms, V.-C. — p. 380. 

bowbn, l.j., to the same effect, fry, l.j., 
concurred. 


Cowx v. Foster, Ferrier v. Jay, and Thornton 
v. Thornton (col. 2230), referred to. 
Denton, In re, Baunerman /*. Toosey (1890) 
63 L. T. ' 105. — NORTH. J. ; Peirce r. M’Neale 
(1893) [1894] 1 Ir. R. 118, 12S.—M.R. 

Busk v. Aldam (supra'), followed . 

Tyssen, In re, Knight Bruce r. Buttenvorth 
(1893) 63 L. J. Ch. 114 ; [1894] 1 Ch. 56 ; S 
R. 22 ; 09 L. T. 6S9 : 42 W. B. 172. 

north, J. — Having regard to what was said 
concerning Busk v. Aldam by the C. A. in 
Scotney v. Burner (supra), 1 must follow Busk 
v. Aldam if it applies to the present case. I 
think it clearly does apply. — p. 115. 

Cowx v. Foster, followed. 

Busk v. Aldam, explained. 

Paget, In re, MeJlor, In re, Mellor r. Mellor 
(1898) 67 L. J. Ch. 151 ; [1898] 1 Ch. 290 ; 78 
L. T. 72 ; 46 W. R. 328. 

kekewich, J. — Busk v. Aldam only comes to 
this, that where an appointment of a fund has 
been made under a power in a settlement to 
the trustees of another settlement for the benefit 
of children taking under that settlement, such 
children being objects of the power, it docs not 
follow as a matter of course that the trustees of 
the subsidiary settlement are entitled to receive 
the fund from the trustees of the original settle- 
ment, but that the trustees of that settlement 
are bound to retain the fund and make the dis- 
tribution themselves ; ami that the question 
who are the parties to distribute the fund de- 
pends upon the intention of the instrument 
creating the power ; and if you find that there 
is an intention that the trustees of that instru- 
ment shall distribute the fund, that intention 
shall prevail. — p. 153. And see. post, col. 2261. 

Cowx v. Foster, Ferrier v. Jay, Thornton v. 
Thornton (supra, col. 2236), and Price v. 
Price (18S2) 46 L. T. 228. — pry, j., re- 
ferred to. r 

Milner, In re, Milner r. Bray (1S99) 68 L. J. 
Ch. 255; [1S99] 1 Ch. 563 ; SO L. T. 151 ; 47 
W. R. 369. 

STIRLING-, J. — It is stated, and for the present 
purpose I assume, that this power was the only 
testamentary power to which the testatrix was 
entitled. This is a circumstance which has in 
many cases been held to afford evidence of con- 
siderable cogency of an intention to exercise 
such a power ; see Fidgely v. Fidgety (supra, 
col. 2228), Banks v. Banks (supra, col. 2235), 
Teape's Trusts, In re (post, col, 2239), and Swin- 
burne, In re (supra, col. 2221). It was contended 
that evidence of the fact was inadmissible, regard 
being had to the decisions in Mills, In re (supra, 
col. 2224), Williams, In re (supra, col. 2224), and 
Huddleston , hi re (supra, col. 2224), but all of 
them are directed to a different point, and were 
not intended, so far as I can see, to overrule the 
series of cases j ust referred to, not one of which 
is mentioned in the judgments of any one of the 
learned judges by whom those decisions were 
given. ... I may state, however, that where a 
will is found containing a general expression of 
intention to execute any disposing power to 
which the testator may be entitled, the Court 
has repeatedly refused to infer the contrary 
intention from such circumstances as a direction 
to pay debts or funeral expenses, or legacies, 
or bequests in favour of persons not objects of 
the power. As to this, in addition to the cases 
! already mentioned, I may cite Cowx v. Foster , 
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Frrricr v. Jay, Thornton v. Thornton, and Price 
v. PWtt?. Cotton, In re {supra, col. 2222), is the : 
strongest case in which, in recent times at all ! 
events, the contrary intention has been held to 
be sufficiently indicated. — p. 257. 

Cowx v. Poster, referred to. 

Sykes ?*. Carroll (1902) [1908] 1 Ir. R. 17.— 
m.b* ; Redgate, In re. Marsh r. Redgate (1902) 
72 L. J. Ch. 204 ; [1903] 1 Ch. 356 ; 51 W. R. 
211).— BUCKLEY, J. 

Teape’s Trusts, In re (1873) 43 L. J. Oh. 
87 ; L. R. 16 Eq. 442 ; 28 L. T. 799 ; 21 
W. R. 78. — L.C., explained and followed. 

Thornton c. Thornton (1875) L. R. 20 Eq. 
599, G03.— MALINS, v.-c. 

Teape’s Trusts, In re, distinguished. 

Richardson’s Trusts, In re (18S6) 3 7 L. R. Ir. 
436.-— CHATTERTON, V.-C. 

Teape’s Trusts' In re, not applied. 

Cotton, In re, Wood r. Cotton (1888) 58 L. J. 
Ch. 74 ; 40 Ch. D. 41 ; 37 W. R. 282. — north, j. 

Teape’s Trusts, In re, referred to. 

Denton, In re, Bannerman v. Toosey (1S90) 
63 L. T. 105.— NORTH, J. ; Peirce r. M'Neale 
(1893) [1894] 1 Ir. R. 118, 128.— M.R. ; Milner, 
In re, Milner r. Bray (1S99) [1S99] 1 Ch. 563 
(see supra, col. 2238). 

Teape’s Trusts, In re, followed. 

Mayhew, In re, Spencer r. Cutbnsh (1901) 70 
L. J. Ch. 42S ; [1901] 1 Ch. 677 (post). 

Richardson’s Trusts, In re (18S6) 17 L. R. 
Ir. 436. — v.-c. ; distinguished, Cobden r. 
Bagwell (1886) 19 L. R. Ir. 150, 174. — M.R. 

Richardson’s Trusts, Inr e, dictum questioned. 

Mayhew, In re, Spencer i\ Cutbush [1901] 1 
Ch. 677 ; 70 L. J. Ch. 428 ; 84 L. T. 761 ; 49 
W. R. 330. 

FARWELL, J. — My only ground for hesitation 
is an expression of opinion by Chatterton, V.-C., 
in Richardson's Twists, In re. It is not a de- 
cision on the point. The words of disposition in 
that case were, “ I give, devise, bequeath, and 
appoint,” and the testatrix had a general power. 
Chatterton, V.-C., held that the word “ appoint ” 
was satisfied by applying it to the general power, 
but in the course of his judgment he said : 4L The 
argument on one side turns only on the use of 
the word appoint ; that on the other, on the 
insufficiency of this without more to indicate 
the intention, and also on the description of the 
subject of gift as 4 all my real and personal estate 
and effects of every kind.’ Property which was 
not that of the testatrix, but over which she had 
a special power of appointment, cannot, without 
the aid of a strong context, be held to be de- 
scribed by these words. No such context exists 
here except merely . the word 4 appoint 7 ; and 
even if the testatrix had no general power of 
appointment, I think that I should go beyond 
any decided cases, and beyond the principle on 
which those cases proceed, if I were to hold that 
this was sufficient.” This dictum should pro- 
bably be read with reference to the will before 
Chatterton, V. -C. If it was intended as a general 
dictum, so as to be applicable to the will before 
me, I respectfully dissent from it. In the present 
case I think the context shows that the word 
44 appoint ’’Prefers to the special power, which is 
therefore duly exercised. — p. 680. 

Richardson’s Trusts, In re, explained. 

Sykes r. Carroll ( post). 


Milner, In re, Milner v. Bray (supra. 
col. 2238) , referred' to. 

Hayes, In re, Turnbull r. Haves (1901) 70 
L. J. Ch. 770 : [1901] 2 Ch. 529, 533 ; 85 L. T. 
85 : 49 \V. R. 60 9.— C.A. 

Mayhew, In re, Spencer v. Cutbush (supra), 
Milner, In re, and Cooke v. Cunliffe (1851) 
17 Q. B. 245. — q.b followed. 

Sykes r. Carroll (1902) [1903] I [r. 11. 17. 21. 
— PORTER, .M.R. 

Mayhew, In re. Spencer v. Cutbush. discussed 
and principle applied. 

Kent r. Kent (1902) 71 L. J. P. 50; [1902] 
P. 108 ; 86 L. T. 536. — JEUNE, P. See judgment 
at length. 

9. Extent of Execution. 

Trollope v, Routledge (1847) 1 De G. & Sm. 
662 ; 11 Jur. 1002. — KNIGHT BRUCE, V.-C., 
followed. 

Moore r. Dixon (1880) 49 L. J. Cli. 807 ; 15 
Ch. D. 566; 29 W. R. 12. — MALINS, V.-C. 

Trollope v. Routledge, referred to. 

Stokes v. Bridgman (187*8) 47 L. J. Ch. 759. 
—hall. v.-c.. tallowed. 

Gilbert r. Whit field (1382) 52 L. J. Ch. 210 ; 
4S L T. 383. — KAY, j. See judgment at length. 

Stokes v. Bridgman, Trollope v. Routledge 
and Eales v. Brake (1875) 45 L. J. Ch. 51 ; 
1 Ch. D. 217 ; 24 W. R. 184. — JESSEL, M.R., 
explained. 

Wilson /•. Kenrick <1885) 31 Ch. D. 65S ; 55 
L. J. Ch. 525 ; 54 L. T. 461. 

chitty, J. — Where under a like power [to 
appoint a definite fund among special objects] 
several sums are appointed by successive inde- 
pendent deeds, there prime, facie the sums or 
parts appointed, not being aliquot parts, have 
priority according to the dates of the deeds. 
This principle was acted upon by Hall, V.-C. in 
Stokes v. Bridgman , and by Knight Bruce, V.-C. in 
Trollope v. Routledge : and it was assumed in Bales 
v. Drake by Jessel, M.R. ; who, in his judgment, 
speaks of the fund over which the power subsisted 
asbeingonly 7,0007., treating the 3,0007. appointed 
by the prior deed as unquestionably having 
priority over the 7,000 1, the residue of the 
original 10,0007. — p. 662. 

Trollope v. Routledge, applied. 

Annaly’s Estate, In re (1889) 23 L. R. Ir. 481. 

— MONROE, J. 

Trollope v. Routledge, discussed and followed. 

Moore v. Bixon (supra) and Shaw, In re, 
Tuckett v. Shaw (1894) 64 L. J. Ch. 
283; [JS95] 1 Ch. 343; 13 R. 185; 71 
E. T. 873; 43 W. R. 315. — NORTH, J., 
considered. 

Saunders. In re, Saunders v. Gore (1897) 
67 L. J. Ch. 55; [1898] 1 Ch. 17; 77 
L. T. 450 ; 46 W. R. 180. — C.A. : re reusing 
66 X. J. Ch. 503 ; [1897] 1 Ch. 888 ; 45 
W. R. 456. — STIRLING, J., rule referred to 
in, applied. 

Chisholm, In re, Goddard v. Brodie (1902) 71 
L. J. Ch. 289 ; [1902] 1 Ch. 457 ; 86 L. T. 1S3. 

kekewtch, J. — In Trollope v. Routledge . . . 
there had been considerable argument and many 
points raised respecting appointments, and when 
they were all settled counsel for one of the 
incumbrancers contended that, as there was a fair 
question raised by the language of the deeds, ihe 
costs ought to come out of the unappointed par 
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of the fund, by analogy to the case of a will, 
where the costs arising from difficulties of con- 
struction falHupon the residuary estate. That, 
was the sole point raised. Here you have a 
dispute about an appointed fund. Part of it 
remains unappointed and therefore must be 
treated as if it were residue of an estate. The 
V.-C. said that, as he believed, the rule had not 
been applied to appointments, and directed the 
costs to be apportioned according to the amounts 
of the appointed and unappointed parts of: the 
fund, and to be borne by those parts respectively 
according to their amounts. He simply did not 
apply the rule prevailing in the administration 
of estates which he was asked to apply. . . . 
That helps me very little. The V.-C. considered 
that that was an equitable way of distributing 
the costs, but I do not think that he lays down 
any rule. . . . in the case [Moure v. Dixon] there 
was a usual power of appointment and exercised 
in favour of children unequally, but the hotchpot 
clause came in, and so there was not very much 
difference in the result. Then there was an 
action to administer ihe trusts of the settlement 
— that was an administration expense purely — 
and the Y.-C, was asked to determine, and he 
gave some care to the determination of the ques- 
tion of liow those costs were to be borne, and he 
decided that they were to he borne rateably by 
all the funds, ile not only decides it, but he 
certainly treats himself as deciding it, on autho- 
rity, including Trollope, v. Jin nil edge. He is re- 
ferring to that case when he says, “ That is, 
therefore, a clear decision on the subject, and it 
seems to have been followed ever since, and;to have 
become an established rule.'* I have reasons for 
doubt ing whether it can bo regarded as a clear 
decision on the subject, but Malins. V.-C. treated 
it so, and said that it had “ become an estab- 
lished rule.” . . . Then the matter came before 
North, J. in another form in Shaw, Lire. There 
there was estate duty, or rather account duty, 
and there were successive appointments of a 
specific amount, and then the residue appointed 
by will. Questions arose there as to the account 
duty. The learned judge decided that the costs 
should be borne rateably. There again he did 
not decide it as a question in his discretion at 
all. Trollope, v. j Rout ledge was cited to him, and 
not referred to in his judgment ; but he says at 
the end : “ Hut I am very glad to find that there 
is authority tlutt the costs should be borne rate- 
ably.” He, therefore, seems to have agreed with 
Malins, V.-C. that that was an authority on the 
point ; and notwithstanding what occurs to me, 
looking at Trollope v. Jtmitledge, when I find 
two learned judges saying that it is an authority, 

1 think it must be regarded as such ; and if it 
were not an authority at the moment- it was 
made so by their adoption. Then in Saunders, 
In w?. Chitty, L.J . certainly states the general 
rule in perfectly clear terms : “ In; the case of an 
appointment, if there are no words to the con- 
trary,” — he is distinguishing appointment from 
legacy — “all the appointees have, according to 
the general rule, to bear rateably the expenses of 
the trustees in relation to the administration of 
the fund, including its distribution.” — pp. 292, 293. 

Wilson v. Piggott (1794) 2 Yes. 351 ; 2 E. R. 

246, — m.r. and Portescue v. Gregor (1800) 

5 Ves. 553. — L.C., d isn/ssed. 

Alio way r. Alio way (1843) 4 Dr. & War. 380 ; 

2 Con. &L. 517. — KUGDEN, L.C. 


Portescue v. Gregor and Alloway v. Ailoway. 

distifiguished . 

Wombweli r. Hanrott (1851) 20 L. J. Oh. 581 ; 
14 Beav. 143. — M.R. And see. Close r. Coote 
(post). 

Wilson v. Piggott, rule in, explained. 
Portescue v. Gregor and Wombweli v. Han- 
rott, appeared. 

Foster r. Cautley (3856) 6 De Gr. M. & G. 55 ; 
2 Jur. (n.s.) 25. — L.C., varying l Jur. (N.s.) 202. 
— STUART. v.-C. 

C ran worth, L.C.— At the conclusion of the 
argument 1 expressed myself as concurring in the 
view taken by the V.-C. of the general rule as 
established by the authorities, to the effect that 
primd facie an appointee is presumed to take a 
share in the unappointed fund That is laid 
down in Wilson v. Piggott, and clearly elucidated 
by the M.R. in Womhioell v. Hanrott. — p. 66. 

Wilson v. Piggott. 

Referred to, Leigh's Trusts. In re (1856) 6 
Ir. Oh. R. 133. — L.c. ; Bulteel r. Plummer (1869) 
L. It. 8 Eq. 585, 593 (see supra., col. 2220) : dis- 
tinguished, Minchin v. Kinchin (1871) lr. R. 5 
Eq. 258, 267 : 19 W. R. 993. — L.C., L.J. dissent- 
ing : Pennefather r. Pennefather (1873) ir. R. 7 
Eq. 300, 315. — C.A. ; applied , Close v. Coote 
(1880) 7 L. R. Ir.i 564, 577.— C.A. ; not applied , 
L 5 Estrange r. L" Estrange (1890) 25 L. R. Ir. 399, 
407. — m.r. 

Poster v. Cautley (supra) 

Referred to, Clune r. Apjohn (1860) 17 Ir. Ch. 
R. 25, 35. — m.r. : Armstrong v. Lynn (1875) 
Ir. R. 9 Eq. 186, 198.— M.R. 

Clune v. Apjohn. applied. 

Armstrong v. Lynn (supra) 

Armstrong v. Lynn and Clune v. Apjohn, 

explained. 

Close r. Coote (1880) 7 L. R. Ir. 564, 578. — 
C.A. , O’HAGAN, L.C., disseRtmg. 

Allingham v. Allingham (1 843) 4 Dr. & War. 
380. — L.c. and Walmsley v. Vaughan 
(1857) 26 L. J. Ch. 503 ; 1 De Cr. & J. 
114 ; 3 Jur. (N.S.) 497; 5 W. R. 549.— 
CRANWORTH, L.c., referred to. 

Noblett r. Litchfield (1858) 7 Ir. Ch. R. 547.— 

L. C. And see. Armstrong v. Lynn (supra) and 
Close r. Coote ( supra ). 

10. Defective and Non- Execution. 

Clere’s Case (1599) 0 Co. Rep. 17, b. 
Approved, Buckland v. Barton (1793) 2 H. Bl. 
186. — c.P. ; discussed, Mauudrell v. Maundrell 
(1804—5) 10 Ves. 246; 7 R. R. 393.— L.C. ; 
approved and applied , Roake v. Denn (1830) 4 
Bligh. (N.S.) 1. — H.L. (E.) (supra, col. 2224) ; 
referred to, Morgan, In re (1857) 7 Ir. Ch. R. 
18, 56. — P.C. (IR.). 

MacAdam v. Logan (1791) 3 Bro. C. C. 310. 
— L.C., discussed. 

Minchin v. Minchin (1853) 3 Ir. Ch. R. 167. — 

M. R. ; Thomas v, Jones (1862) 32 L. J. Ch. 139 ; 

1 De G-. J. & S. 63, 78 (supra, col. 2225). 

Hoodie v. Reid (1816—17) 1 Madd. 516 ; 2 
Madd. 156 ; 7 Taunt. 355 ; 16 R. R. 257. 
— v.-c. and C.P., referred to. * 

Burdett r. Spilsbury (1843) 10 Cl. & F. 340. — 
H.L. (k.) (see. supra, col. 2221) ; Hughes v. Wells 
(1852) 9 Flare 749 ; 16 Jur. 927.— WIGRAM, V.-C. 
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Wilkes v. Holmes (1752) 1) Mod. 485 . — l.c. 
and Lucena v. Lueena (1842) 5 Beav.249. 
— M.R., referred to. 

Kennard v. Kennard (1S72) 42 L. J. Ch. 280 ; 
L. R. S Oh. 227 ; 28 L. T. S3 ; 21 W. R. 
206. — L.JJ., observed on. 

Kirwan’s Trusts, In re (1883) 25 Ch. D. 373 : 
52 L. J. Ch. 952 ; 49 L. T. 292. 

kay, J. — It is clear that an appointment before 
the Wills Act, although purporting to be by will, 
if not made with the formalities then required 
to make a perfect will, and not made with the 
formalities required by the terms of the power, 
would yet be aided in equity, if it were in favour 
of a child. For that 1 need only refer to Willies 
v. Holmes , and the later case of Lucena v. 
Lucena (p. 379). ... I must read this decision 
[Kennard v. Kennard'] as meaning not that the 
memorandum being considered to be a testa- 
mentary document was in equity turned into 
a deed, but that the Court did not consider 
that the document was testamentary, but treated 
it as a mere memorandum, which might, by 
aid of the Court of equity, be turned into a deed, 
by supplying the defective execution. — p. 380. 

D’Huart v. Harkness (1865) 34 L. J. Ch. 311 ; 
34 Beav. 324 ; 5 N. ft. 440 ; 11 Jur. (N.s.j 
633 ; 13 W. R. 513. — ROM ILLY, m.r.', 
observations applied. 

Hubei*, In goods of (1S96) 65 L. J. P. 119 ; 
[1896] P. 209, 213 : 75 L. T. 453. — JEUNE, P. 

D’Huart v. Harkness, considered. 

Kirwan’s Trusts, In re (supra), followed. 

Hummel v. Hummel (1898) 67 L. J. Ch. 363 ; 
[1898] 1 Ch. 642 ; 78 L. T. 518 ; 46 W. R. 507. 

KEKEWICH, J. — The document ... is, I will 
assume, ... a valid will according to the law 
of France ; but it is not a will that could, under 
the provisions of the Wills Act, be proved in this 
country. The question is, can it operate as an 
exercise of a general .power of appointment by 
will? As to that the decision of Kay, J., 
Kirwan's Trusts , In re, is conclusive that it 
cannot, even if it had been a will that could be 
admitted to probate in this country under the 
Wills Act, 1861 (24 & 25 Yict. c. 114). Is that 
decision inconsistent with B'Huart v. Harkness, 
where Sir J. Romilly, M.R., decided that a power 
to appoint “by a will duly executed” is well 
exercised by a will good according to the law 
of the country of the domicil of the donee of 
the power, though ill executed according to the 
law of England ? That case, as already men- 
tioned, was not referred to in Kirwan's Trusts , 
In re, but the latter is cited in a note on p. 308 of 
Wms. on Executors, vol. i. (9th ed.) as the autho- 
rity for the proposition that in the case of a will 
which is only valid by reason of the Wills Act, 
1861, sects. 9 and 10 of the Wills Act, 1837, must 
be complied with. That appears to me to form 
the distinction between the two cases. — p. 364. 

D’Huart v. Harkness, approved and followed. 

Kirwan’s Trusts, In re. and Hummel v. 
Hummel, discussed and distinguished. 

Price, In re, Tomlin v. Latter (1900) 09 L. J. 
Ch. 225 ; [1900] 1 Ch. 442 ; 82 L. T. 79 ; 48 
W. R. 373. — STIRLING-, J. 

D’Huart v. Harkness and Kirwan’s Trusts, 

In xej referred to. 

Price, In re, Tomlin v. Latter, approved . 

Pouev r. Hordern (1900) 69 L. J. Ch. 231 ; 
[1900]! Ch. 492 ; 82 L. T. 51 .—FAR WELL, J. 


D’Huart v. Harkness. distinguished. 

Price, In re, and Kirwan’s Trusts, In re, 

considered . -* 

Barret.ro v. Young (1900) 69 L. J. Ch. 605 ; 
[1900] 2 Ch. 339 ; 83 L. T. 154. 

BYRNE, J. — The provisions of ?s. 9 ami 10 of 
the Wills Act, 1837, have no application ro wills 
of persons not domiciled in England. This 
was decided by Stirling, J. in Price, In re, 
where he cites Dicey's Conflict of Laws. p. 684, 
and Bremer v. j Freeman (1857) 10 Moore P. C. 
306, 359 ; ami although in that case Stirling, J. 
does not, I think, agree with what was said by 
Kay, J. in Kirwan's Trusts , In re, in reference 
to the application of the negative words in 
sect. 10 of the Wills Act to the case before him, 
he at the same time points out that, the decision 
in Kirwan's Trusts. In re, may be rested on 
three grounds — First, the power was required 
to be executed by an instrument in a special 
form which the instrument said to be an execu- 
tion of the power did not satisfy. Secondly, the 
Wills Act had no application, inasmuch as the 
testator was domiciled abroad : and although 
the instrument was not invalidated by the pro- 
hibitory portion of sect. 10. it did not derive 
validity from the enabling ‘portion of that section. 
In any case the instrument did not satisfy the 
requirements of the Wills Act. Thi idly, although 
the instrument was valid by Lord Kingsdown's 
Act, still, as was pointed out by Kav. J., that 
statute does not contain any enactment dealing 
with wills made in exercise of powers.” The 
power is not framed as in D'lluurtw Harkness , 

: so as to be exercisable by the donee by his last 
will and testament in writing duly executed,” 
but requires execution with special formalities 
which have not been observed. ... It appears 
to me that following the reasoning of Stirling, J. 

. . . and of Kay, J., in Kirwan's Trusts, In re, 
apart from the special point in which Stirling, J. 
does not agree with it, I must hold in the case 
of the donee being a foreigner, that it is not 
enough where special formalities are required by 
the instrument creating the power that the 
instrument should be a will according to the 
law of domicil, but that in cases where the pro- 
visions of the Wills Act do not apply such will 
must complv with the terms of the power. — 

p. 606. 

Price, In re, distinguished. 

D’Este Settlement, In re, Boulter r. D’Este 
[1903] 1 Oh. 898, 904 ; 72 L. J. Ch. 305 ; 88 L. T. 
384 : 51 W. It. 552.— BUCKLEY, J. 

Hernando, In re, Hernando v. Saw tell (1884) 
53 L. J. Ch. 865 : 27 Oh. D. 284; 51 
L. T. 117; 33 W. R. 252.— PEARSON, J., 
discussed. 

M£gret, In re, Tweedie r. Maunder (1901) 70 
L. J. Ch. 451 ; [1901] 1 Oh. 547 ; 84 L. T. 192. 
—COZENS HARDY, J. 

George v. Milbanke (1803) 9 Yes. 190 ; 7 R. R. 
157. — L.C., observed on. And sec col. 2245. 

Daubeny r. Cockburn (1816) 1 Meriv. 626 : 15 
R. R. 174. — GRANT, M.R. 

George v. Milbanke and Doe d. "Wigan v. 
Jones (1830) 10 B. & C. 459 : 5 Man. & R. 
563 ; S L. J. (o.S.) K. I>. 214 ; 34 R. R. 
485. — K.B., referred to. 

Skeeles r. Shearlv (1837) 7 L. .1. Ch. 3 : 3 
j Myl. & Or. 1 12 ; 1 Jur. 888.— L.C. 
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George v. Milbanke, referred to. 

Aldborough (Earl) v. Trye (1S40) 7 01. & F. 
436 ; West 231. — H.L. (E.). 

George v. Milbanke (supra'), applied. 
Martyn r. M‘3s T amara (1843) 4 Dr. & War. 411 ; 
2 Con. & L. 541 . — l.c. 


George r. Milbanke, applied. 

East India Co. v. Clavel (1714) Pre. Oh. 
377 ; Gilb. 37. — L.C., observed on. 

Payne r. Mortimer (1859) 28 L. J. Ch. 710 ; 4 
De G. & J. 447 ; 5 Jnr. (N.s.) 749 ; 7 W. R. 64G. 
— KNIGHT BRUCE and TURNER, L.JJ. 

George y. Milbanke, referred to. 

Clarke v. Willott (1872) 41 L. J. Ex. 197; 
L. R. 7 Ex. 313, 317 ; 21 W. R. 73.— EX. 

George v. Milbanke, applied. 

Judd r. Green (1875) 45 L. J. Ch. 108; 33 
L. T. 597. — BACON, v.-C. 

George v. Milbanke, discussed. 

Payne y. Mortimer, considered. 

Halifax Joint Stock Banking Co. ?■. Gledhill 
(1890) 60 L. J. Ch. 181 ; [1891] 1 Ch. 81 ; 63 
L. T. 623 ; 39 W. 11. 104.— KAY, J. 

Skeeles v. Shearly (supra, col. 2244), 
d iscussed. 

Langton r. Horton (1842) 11 L. J. Ch. 299 ; 1 
Hare 549. 563 ; 6 Jur. 910. — v.-c. 

Att.-Gen. v. Eye (1703) 2 Vern. 453.— L.K- 
and Att.-Gen. v. Burdet (1717) 2 Vern* 
755. — M.R., discussed and not applied. 
Carey, Iti re, Mitchell r. Ewing (1899) [1901] 
1 Ir. R. 81. — PORTER, M.R. 

Hughes v. Wells (1852) 9 Hare 749 ; 16 
Jur. 927. — v.-c., dissented from. 

Vaughan v. Vanderstegen (1854) 23 L. J. Ch. 
793 ; 2 Drew. 363 ; 2 W. R. 599.— kindersley, v.-c. 

Hughes v. Wells, explained. 

Johnson r. Gallagher (1861) 30 L. J. Ch. 298 ; 
3 De G. F. &; J. 494 ; 7 Jur. (N.S.) 273 ; 4 L. T. 
72 ; 9 W. R. 506.— L.JJ. 

Hughes v.Wells, referred to. 

Harvey’s Estate, In re, Godfrey r. Harben 
(1879) 49 L. J. Ch. 3 ; 13 Ch. D. 216, 221 ; 28 
W. R. 73. — hall, v.-c. ; Gilchrist, Ex parte, 
Armstrong, In re (1886) 55 L. J. Q. B. 578 ; 17 
Q. B. D. 521, 534 ; 55 L. T. 538 ; 34 W. R. 709 ; 
3 Morrell 193 ; 57 J. P. 292. — C.A. And see 
“ Husband and Wife,” vol. i., col. 1263. 

Hughes v. Wells, discussed. 

Smith r. Smith (1887) 19 L. R. Ir. 514, 524.— 
PORTER, M.R. ; Willett V. Finlay (1S9I) 29 L, R. 
Ir. 156. — PORTER, M.R. 

Daniel v. Arkwright (1864) 2 H. & M. 95 ; 
4 N. R. 418 ; 10 Jur. (N.s.) 764 ; 11 L. T. 
18. — WOOD, V.-C., referred' to. 

Bonhote r. Henderson (1895) 64 L. J. Ch. 556 ; 
[1895] 1 Ch. 742 ; 13 It. 523 ; 72 L. T. 556 ; 43 
W. K. 502. — KEKEWICH, J. ; affirmed, [1895] 2 
Ch. 202 ; 13 R. 529, n. ; 72 L. T. 814 ; 43 W. R. 
5 SO. — C.A. LINDLEY, LOPES and KAY, L.JJ. 

Daniel v. Arkwright, discussed. 

Rake v. Hooper (1901) 83 L. T. 669. — keke- 
wich, J. 


11. Exclusive and Illusory Appointments. 
Maddison v. Andrew (1747) 1 Ves. Sen. 57. 
— l.c., applied. 

Wilson v. Piggott (1794) 2 Ves. 351 ; 2 R. R. 246. 
arden, M.R. — Maddison v. Andrew has com- 


pletely decided that partial appointments may 
be made. — p. 354. 

Maddison v. Andrew, discussed. 

Iteade r. Reade (1801) 5 Ves. 744. — L.c. ; 
Kemp r. Kemp (1801) 5 Ves. 849 ; 5 R. R. 182. — 
M.R. ; Vane r. Dungannon (Lord) (1S04) 2 
Seh. & Lef. 117, 124 ; 9 R. R. 63.— L.C. 

Maddison v. Andrew, referred to. 

* M’Ghie r. M'Ghie (1817) 2 Madd. 36S.— 
M.R. ; Thornton r. Bright (1836) 6 L. J. Ch. 
121 ; 2 Myl. & Or. 230. — COTTENHAM, L.C. 

Maddison v. Andrew, explained and applied. 
Fordvce r. Bridges (1848) 17 L. J. Ch. 185 ; 2 
Ph. 497 ; 2 C. P. Cooper 326. 

COTTENHAM, L.c. —The equality adopted by 
the Court is confined to the unappointed fund : 
it is acting on the general intent as to such fund, 
to benefit the different clauses, the particular 
object of selection amongst them being defeated 
by the non-execution of the power. This is 
precisely what occurred in Maddison v. Andrew 
where there had been a valid, but an unequa 
appointment of a part of the fund, and as tc 
another part there was an invalid appoint 
ment to another party. Lord Hardvicke sai( 
the nnappointed fund should be equally divide! 
amongst the objects of tlie appointment, witlioy 
regard to the share they had received from the 
valid appointment. Many cases establishing tin 
same rule are referred to by Sir E. Sugden, ir 
his second volume on Powers, 238. — p. 189. 

Maddison v. Andrew, doctrine 
Morgan, In re, (1857) 7 Ir. CJhJ^ (1879^. 
P.C. (IR.) ; Butler r. Gray 1 SWPd. 

291 ; L. K. 5 Oh. 26, SHAf-J*, S3 _ 
HATHERLEY, L.c. jk. J ^ 

Young v. Waterpark (Lo *" J 93 -~-u)iQliu 

Ch. 367 : 13 Sim. 202 ; . ’ 

discussed . M 

Minchin c. Minchin (post, col.v-P.-o '• Bu 
Plummer (1S70) 39 L. J. Ch. & R. 

160 (supra, col. 2220). r * 

Civil or Bevil v. Rich (1677) Cas. SO.'. 
— L.C., applied, c ? 

McGibbon v. Abbott (1885) 10 App. Cas. 653 ; 
54 L. J. P. C. 39 ; 54 L. T. 138.— P.C. 

sir b. peacock. — In Sugden on Powers it is 
said, “ In many cases an exclusive appointment 
may be authorised by the apparent intention of 
the donor, although no words of exclusion are 
expressly used. Thus, he says, in Bevil v. Rich, 
the testator gave all the rest of his estate to 
A. B. in trust, * to give my children and grand- 
children according to their demerits.’ A. B. 
gave the estate to one, excluding the rest. Lord 
Nottingham refused to set aside the appoint- 
ment. as the children were to come in by the. 
act of the devisee, and he was to give or dis- 
tribute according to their demerits, therefore he 
was to judge.” So in the present case John was 
charged with the fiduciary substitution and was 
to decide. — p. 661 . 

Garthwait© v. Robinson (1827) 2 Sim. 43 ; 
29 R. R. 54. — V.-C., disapproved. 

Stolworthy v. Bancroft (1864) 33 L. J. Ch. 
70S ; 10 Jur. (N.s.) 762 ; 10 L. T. 223 ; 
12 W. R. 635. — v.-C., questioned. 

Veale’s Trusts. In re (1876) 4 Ch. D. 61 ; 
affirmed (1877) 5 Ch. D. 622 ; 46 L. J. Ch. 799 ; 
36 L. T. 634.— C.A. 

jessel, M.R. — Mr. Farwell [Farwell on 
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Towers, p. 294] says : - Each case must depend i 
on the intention expressed in the particular I 
instrument creating the power ; no general rule j 
can be laid down, except perhaps that the words ' 
* all and every ’ are mandatory, and make it 
necessary that each object should have a share 
[5 Yes. 857], and that ‘such’ authorises exclu- 
sion, unless a contrary intention appear.” I 
have doubt that is the law.— p. <54. . . . 'With 
regard to Gartkicaite v. Robinson, decided by 
Shadwell, V.-C., I must confess that I should 
not have decided that case in the same way that 
he did. It was decided as a pure and simple 
question of the construction of a will. The will 
there was different from the will now” before me. 
and no general rule of law was laid down. I 
must say that the Y.-C. came to the conclusion 
he did for reasons which 1 am unable to appre- 
ciate. It cannot be expected that the minds of 
any two judges will always adopt the same view 
of the construction of particular words used by a 
testator, and therefore a decision on the mere 
meaning of such words is of little value. Words 
which strike one mind as of great importance do 
not strike another mind in the same way, and 
possibly the Y.-C. attached greater weight to 
particular words than I should have done. In 
that case the power was to appoint among the.! 
testator’s present or future grandchildren or 
their respective issue,” and the Y.-C. held that 
the power had been badly executed on account 
of the exclusion of the children of a deceased 
grandchild, who were living at the donee’s death. 

I should be entirely unable, on that will, to 
arrive at that conclusion, and if I had to con- 
strue the same words I should feel myself at | 
liberty, according to the rule laid down by the | 
H. L. in Jenkins v. Hughes ( (1860) S H. L. C. j 
571) — that one judge is not bound to follow the ' 
decisions of another on questions of mere verbal 
interpretation — to decline following the decision. 
Moreover, the point as to the effect of a power 
to appoint among issue indefinitely was not 
argued. The other case which was cited, Stol- 
worthy v. Bancroft , before Kiuderslev, Y.-C., 
requires more serious consideration ; for, first, 
the case is more like this, and, secondly, a 
similar point was argued. Whether or not I 
should have arrived at the same conclusion as 
the Y.-C. I cannot sa} r , but the point was not 
quite missed at all events. There the testator 
gave an estate to trustees in trust for A. for life, 
and after her decease, “ in case she should leave 
issue, upon trust to dispose of his said estate in 
such manner, amongst such issue,” as A. should 
by deed or will appoint, and it was held that an 
appointment by A. among some only of her issue 
living at her death was bad. Now the peculiarity 
of that case was that the power was to be 
exercised by A. “ in case she should leave issue.” 
It therefore involved the absurdity that the 
power could not be exercised except upon her 
death. And if “ issue ” meant issue indefinitely, 
it involved the further absurdity that the donee, 
if the power was non-exclusive, was bound to 
appoint to issue born after her death. But, even 
supposing the objects of the power were restricted 
to issue born in the lifetime of the donee, how 
could she ascertain while in articulo mortis how 
many grandchildren or great-grandchildren she 
had at tlSit moment, and then exercise her 
power 2 for if the power was non-exclusive, she 
must have appointed to every one of her issue 
who might be living at the actual moment of 


her death. But these considerations were not 
pressed on the Y.-C. He says, in his judgment, 
“ It is contended that if the objects of the power 
are confined to issue living at the death, it was 
absurd to give a power by deed as well as by 
will, because if there was a partial exercise of the 
power by deed in favour of one object, raising 
the question of exclusive appointment in the 
lifetime of the donee, then, if that person died 
before the donee, the appointment would fail, as 
that person would not be an object of the power. 
I agree in the justice of that observation, but I 
am at a loss to see why that is more absurd than 
that the power was not to arise unless she left 
issue living at her death.” That is, the Y.-C. 
gets rid of one absurdity by showing another 
absurdity ; but that is no answer. I cannot 
regard that case as an authority for the construc- 
tion of the particular instrument- before me, 
which differs in form from that before the Y.-O. 
No general law was there laid down, unless it 
was this, that- whenever a testator is so absurd 
as to give a power of appointment in case the 
donee of the power leaves issue, to be exercised 
in favour of such issue, the power must be con- 
sidered as a non -exclusive power exerciseable in 
favour of every one of the issue which may happen 
to be in existence at the death of the donee. — p. 68. 

Veale’s Trusts, In re, referred to. 

Swift d. Huntley v. Gregson (17SG) 1 Term 
Rep. 432 . — k.b followed. 

Chamberlain r. Napier (1880) 15 Ch, D. 614; 
49 L. J. Ch. 628 : 29 \Y. R. 1 94. 

hall, T.-c. — Then as to the question whether 
the power of appointment is an exclusive one or 
not. ... I will do what the BLR., in Yeale's 
Trusts , In re, said was the proper thing to do : 
try to find out the meaning of the words accord- 
I ing to their ordinary use. . . . Here the form is 
j 11 for such child,” in the singular, “ or children,” 

| not “and children,” as was the case in Swift 
j v. Gregson. , in which, although the words were 
| “ such child and children,” the Court held that 
j the power was exclusive. It was stated that the 
| decision there had been questioned by Lord St. 

I Leonards [Sugden on Powers (Sth ed., pp. 445, 
j 446)]. If it has been it may be distinguished, 
i because the conjunctive “ and ” was used, and it 
may be said that the donee of the power was not 
entitled to choose one child out of many. But 
there is that decision before me, and according 
to the ordinary and fair construction of the 
words, I consider that the case is in itself quite 
enough to lead me, and indeed to require me, to 
hold that this is an exclusive power. I may just 
refer to the cases as classified by Mr. Farvvell, 
and say that the classification has been accepted 
and adopted by the M.R., and that I am very will- 
ing to recognise and adopt it as well. — p. 634. 

Lloyd v. Laver (1845) 14 Sim. 647.— v.-c., 
discussed. 

Minchin r. Minchin (1853) 3 Ir. Ch. R. 167. — 
CUSACK SMITH, M.R. And see col. 2249. 

Minchin v. Minchin, dictum disapproved. 

Capon’s Trusts, In re (1879) 10 Ch. D. 484 ; 
48 L. J. Ch. 355 ; 27 BY. R. 376. 

[The dictum of the M.R. in Ireland in .Min- 
chin v. Minchin was to the effect that an 
appointment .under a non-exclusive power to all 
or some of the objects, with a gift over, in case 
any of them should die under age. or before 
marriage under age, of the share to the other 
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object, is not valid under the Illusory Appoint- 
ments Act (11 Geo. 4 & 1 Will. 4. c. 46).] 

jess el, M.R. — In my opinion this dictum of 
the M.R. in Ireland is not good law. — p. 485. 

Minchin v. Minchin (supra), disappeared. 
Capon’s Trusts, In re (supra). approved . 
Crofton’s Trusts, In re (1881) 7 L. R. Jr. 279. 
chatterton, v.-C. — I should have great 
hesitation in following that opinion, in which I 
am unable to concur, even if there were no 
authority to the contrary : but I am glad to be 
supported in the view I take by the decision of 
Sir G. Jessel, M.R., in Capon's Trusts, In re. 
Minch ia v. Minch in was considered as of doubt- 
ful authority by Lord St. Leonards, in his book 
on Powers. [Sugden on Powers (8th ed. 
p. 450).] — p. 284. 

Minehin v. Minehin, referred to. 

Minchin v. Minehin (1871) Ir. R. 5 Eq. 178, 
184 : 15 W. It. 993. — M.R. ; affirmed, Ir. It. 5 Eq. 
258. — L.C., L.J . dissenting. 

Minehin v. Minchin (1871), not applied. 

17 Estrange /■. L’Estrange (1890) 25 L. R. Ir. 
399, 407. — M.R. 

Kemp v. Kemp (1801) 5 Yes. 849 ; 5 Ii. R. 
182. — M.R., explained and not applied . 
Mocatta r. Lousada (1806) 12 Ves. 123. — 
GRANT, M.R. 

Kemp v. Kemp, referred- to. 

Butcher r. Butcher (1812) 1 Y. & B. 79 ; 12 
It. R. 193. — L.C. ; Minchin r. Minchin (1S53) 3 
Ir. Oh. R. 1(57. — M.R. 

Kemp v. Kemp, discussed. 

McGibbon r. Abbott ('1885) 10 App. Gas. 653; 
54 L. J. P. 0. 39 ; 54 L. T. 138.— p.o. 

sir B. peacock for the Court. — The Courts in 
Lower Canada are not bound by the current of 
decisions in England, as the Judges in England 
before 187-1, and Lord Alvanley in Kemp v. Kemp , 
considered themselves to bo bound in deciding 
whether a power was exclusive or non -exclusive. 
Even in England those decisions had caused so 
much inconvenience that it was found necessary to 
resort to legislation upon the subject, and the law 
was amended by Act 37 & 38 Yict. c. 37. — p. 662. 

Burrell v. Burrell (1768) Ambl. 660. — L.C., 
considered. 

Kemp r. Kemp (1801) 5 Ves. 849 ; 5R. R. 182. 
— ARDEN, M.R. 

Burrell v. Burrell, referred to. 

McGibbon r. Abbott (1885) 54 L. J. P. Cl. 39 ; 
10 App. Cas. 653 ; 54 L. T. 138. — P.C. (supra). 

Butcher y. Butcher (1804) 9 Yes. 382 . — m.r., 
adhered to. 

Mocatta r. Lousada (1806) 12 Ves. 123. — 

GRANT, M.R. 

Butcher v. Butcher, approved. 

Fowler v. Hunter (1829) 3 Y. & J. 506, 514. 
— C.B. 

Mocatta v. Lousada; Dyke v. Sylvester 
(1806) 12 Ves. 126. — M.n.; and Bax v. 
Whitbread (1804-8) 10 Ves. 31 ; 16 Yes. 
15. — M.R. and L.C., referred to. 

Butcher r. Butcher (1812) 1 V. & B. 79 ; 12 
R. R. 193. — ELDON, L.C. ; affirming S.G. (supra). 
Pocklington v. Bayne (1785) 1 Bro. C. C. 
450. — L.c., referred to. 

Kemp x. Kemp (1801) 5 Yes. 849 ; 5 R. It. 
182. — M.R. ; Butcher -v. Butcher (1812) 1 Y. &; B. 
79; 12 R. R. 193.— L.c. 


David’s Trusts, In re (1859) 29 L. J. Ch. 
116; Johns. 495 ; 6 Jur. (NS.) 94; 1 
L. T. 130 ; 8 W. R. 39. — WOOD, v.-c., 
distinguished. 

Freeland v. Pearson (1867) 36 L. J. Ch. 394 ; 
L. R. 3 Eq. 658 ; 15 W. R. 419. — ROMILLY, M.R. 

David’s Trusts, In re, discussed . 

Humble v. Bowman (IS 77) 47 L. J. Ch. 64. — 
HALL, V.-C. 

Alexander v. Alexander (1755) 2 Ves. sen. 
640 . — m.r., discussed. 

Robinson v. Hard castle (1788) 2 Term Rep. 
241 ; 1 It. R. 467. — K.B. 

Alexander v. Alexander and Adams v. Adams 
(1777) Cowp. 651.— K.B. , distinguished. 

Hay don r. Wilshere (1789) 3 Term Rep. 372. 
— K.B. 

Alexander v. Alexander, considered. 

Kemp v. Kemp (1801) 5 Yes. 849 ; 5 R. E. 
1S2. — ARDEN, M.R. 

Alexander v. Alexander, referred to. 

Bray v. Bree (1834) 2 Cl. & F. 453. — H.L. (e.). 

Alexander v. Alexander, explained. 

Thornton r. Bright (1S36) 6 L. J.,Ch. 121 ; 2 
Myl. & Or. 230. — cottenham, l.c.' 

Alexander v. Alexander, discussed. 

Alloway c. Alloway (1843) 4 Dr. & War. 380. 
—sugden, l.c. 

Alexander v. Alexander, discussed. 

Kerfs Trusts, In re, (1877) 4 Ch. D. 600 ; 46 
L. J. Ch. 287 ; 36 L. T. 350 ; 25 W. R. 390. 

jessel. M.R . — Alexander v. Alexander is not 
quite in point. There were various questions in 
that case, but the actual decision -was, that under 
the particular circumstances, the son was entitled 
to the whole of the appointed fund. Sir T. 
Clarke read the will as if the words were, “ to 
my son Francis and his wife and children, if 
they shall by law be capable.” In saying that 
the reasoning was t; very artificial ” and “ not 
satisfactory,” Lord St. Leonards [Sugden on 
Powers (8tb ed., pp. 504, 505) ] means to say it 
was unsound reasoning, and I agree with him. 
The M.R. had no right to put into the will the 
words he did. The decision in effect was, that 
although there was no possibility of ascertaining 
what shares the appointees were intended to 
take, yet the one object of the power took the 
whole. That decision lias been overruled by 
later authorities [Oswald interposed this obser- 
vation : — But Sir T. Clarke expressly follows the 
principle laid down in Humphrey v. Tayleur , 
Ambl. 136.] What he says in Alexander v. 
Alexander is a mere dictum, and it is difficult 
to support a dictum when the decision is gone. 
With great deference to Sir T. Clarke, I do not see 
what Humph rnj v. Tayleur had to do with the case 
before him. Humphrey v. Tayleu r does not appear 
to have been decided on general law, but on the 
words of the codicil. Lord Hardwicke treats the 
codicil as if it had the effect of erasing the name 
of one of the original appointees. — p. 602. 

Alexander v. Alexander, applied. 

Perkins, In re, Perkins v. Bagot. (1892) 62 
L. J. Ch. 531 ; [1893] 1 Ch. 283 ; 67 L. T. 743 ; 
41 W. R. 170— NORTH, J. 

Perkins, In re, Perkins v. Bagot, distin- 
guished and not applied, r 

Bristol (Marquis). In re, Grey (Earl) v. Grey 
(1897) 66 L. J. Oh. 446 ; [1897] 1 Ch. 9-46; 45 
W. R. 552. -ROMER, J. 

! 
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12. Fraudulent Appointments. 

Hodgson y. Halford (1879) 48 L. J. Cli. 

548; 11 Ch. D. 959; 27 W. E. 545.— 

HALL, V.-C.. follow'd. 

D’Abbadie v. Bizoin (1871) Ir. E. 5 Eq. 205. 

— SULLIVAN, M.R., not followed. 

Wainwright ?*. Miller (1897) 66 L. J. Ch. 610 ; 
[1897] 2 Ch. 255 ; 76 L. T. 718 : 45 W. E. 652. 

bvrne. J. — lam asked to say that it [ Hodgson 
y. Halford ] is inconsistent with the authority of 
D'Abbadie v. Bizoin, which was cited before 
Hall, V.-C., although he does not expressly 
deal with it in his judgment. It is sufficient 
for me to say that the circumstances in D'Abbadie 
v. JBizuin were very much more removed from 
the circumstances in the present case than the 
circumstances in Hodgson v. Halford , and I con- 
sider that the latter case is an authority which I 
ought to follow. Accordingly I hold that this is 
not a case of a fraud on the power. — p. 617. 

Askham v. Barker (1850) 22 L. J. Gh. 769 ; 

17 Beav. 37 ; 12 Beav. 499. — M.R., S. C. 

(1853) 1 W. E. 279. — M.R., distinguished. 

Kowley v. Eowlev (1854) 23 L. J. Ch. 275 ; 
Kay. 242: 2 Eq/ E. 241; 18 Jur. 306.— 
wood. V.-C. : Carver r. Eichards (1859) 29 L. J. 
Ch. 169 ; 27 Beav. 488, 497 {supra, col. 2216). 

Daubeny v. Cockburn (1816) 1 Meriv. 626 ; 

15 E. E. 174. — M.R. 

Discussed, Askham r. Barker (1.853) 17 Beav. 
37, 54 {supra ) : distinguished , Rowley r. Eowlev 
{supra). 

Scroggs v. Scroggs (1755) Ambl. 272.— L.C. ; 

and Daubeny v. Cockburn, discussed. 

Topham r. Portland (Duke) (1S63) 1 De G. J. 
& 8. 517 ; 32 L. J. Ch. 257 ; 1 N. E. 496 ; 8 L. T. 
180 ; 11 W. K. 507. — l.jj. (see post , col. 2252). 

turner, l.j. — In that, case [Scroggs v. 
Scroggs] the consent of a trustee was neces- 
sary to the exercise of a power, and the donee of 
the power procured the trustee’s consent hv a 
false representation, to which the appointee does 
not appear to have been in any way a party ; 
yet the Court set aside the appointment (p. 570). 

. . . His honour [in the Court below] however 
has held this appointment to be bad as to the 
whole of the 16,0007. upon the general rule, 
that where an appointment is made for a bad 
purpose, the bad purpose affects the whole 
appointment, and his honour has relied upon 
Daubeny v. Cork-burn in support of this view. 
That this general rule is correct when applied to 
cases in which the evidence does not enable the 
Court to distinguish what is attributable to an 
authorised from what is attributable to an un- 
authorised purpose, I feel no doubt ; but if the 
evidence enables the Court to make this distinc- 
tion, the foundation on which the rule rests, the 
impossibility of distinguishing what is attribut-. 
able to one purpose from what is attributable to 
another, wholly fails : and the general rule 
therefore cannot, as it seems to me, apply. 
Sir W. Grant has, I think, in Daubeny v. 
Cockburn , pointed to this view ; for he said 
that he could not collect from the evidence, that 
but for the assent of the daughter, any appoint- 
ment would have been executed in her favour. — 
p. 571. And see Tiant v. Cooper {post, col. 2252). 

Daubeny v. Cockburn. discussed. 

Whelan v. Palmer (1888) 57 L. J. Ch. 784 ; 39 
Ch. D. 648, 553 ; 58 L. T. 937 ; 36 W. E. 587.— 
KEKEWICH, J. See post. col. 2279. ! 


i Daubeny v. Cockburn, referred to. 

! Lawley, In re. Zaiser c. Lawl.-y (J902) 71 
L. J. Ch. 787 ; [1902] 2 Ch. 673 . — .toyce, J. : 
affirmed, C.A. and H.L . (see supra. 2211). 

Topham v. Portland (Duke) '1863') 32 L. J. 
Ch. 257 : 1 De G. J. & S.‘ 517 ': 1 X. E. 
496 : 8 L. T. 180 ; 11 W. E. 507.— L.J.T. ; 
reversing (1S62) 32 L. J. Ch. 81 ; 31 Beav. 
525; s' Jar. (N.S.) 1083: 7 L. T. 11.— 
M.R. ; L. JJ., a firmed uom. Portland (Duke) 
v. Topham (post, col. 2253), discussed. 

Preston v. Preston (1869) 21 L. T. 346. — 
ROMILLY, m.e. 

Topham v. Portland (Duke), discussed. 

Topham r. Portland (Duke) (1869) 39 L. J. 
Ch. 259 ; L. It. 5 Ch. 40, 57; 22 L. T. 847 ; 18 
W. E. 235. — HATHERLEY, L.C. and GIt'FARD, L.J. 

Topham v. Portland (Duke) 32 L. J. Ch. 
257, referred to. 

Cooper r. Cooper (1870) 39 L. J.- Ch. 240 ; 
L. E. 5 Ch. 203, 212 : 22 L. T. 1 ; IS W. E. 299.— 
HATHERLEY. L.C. 

Topham v. Portland (Duke) 32 L. J. Ch. 257, 

discussed. 

Huish’s Charitv, In re (1870) 39 L. J. Oh. 499 ; 
L. E. 10 Eq. 5 : 22 L. T. 565 : ’US W. E. 817. 

ROMILLY, M.R. — Turner. L.J. latelyin Topham 
v. Portland (Duke), drew some nice distinction 
between the intent of the appointor and his 
motives, but this appears to me to be a very thin 
distinction, and as a general rule I do not find 
any case, unless Topham v. Portland. (Duke') be 
one, where the execution of a power has been set 
aside, which lias been literally performed, and 
under which the appointor has not obtained some 
exclusive benefit for himself not contemplated by 
the instrument creating the power. — p. 500. 

Topham v. Portland (Duke) 32 L. J. Ch. 257, 
reason ing applied . 

D'Abbadie r. Bizoin (1871) Ir. E. 5 Eq. 205. — 
SULLIVAN, M.R. 

Topham v. Portland (Duke) 32 L. J. Ch. 257. 

discussed and applied. 

Whelan r. Palmer (1SSS) 39 Ch. D. 648 : 57 
L. J. Ch. 784 ; 58 L. T. 937 ; 30 W. E. 587. 

kekewich, J. — I have nothing to do with 
motives ; they are a dangerous subject with 
which to treat at all. But I am entitled to look 
at the purpose, the intention with which a deed 
is executed. That- is the foundation of the judg- 
ment of Turner, L.J. in Topham w Portland- 
(Duke), which is exhaustive of the whole of this 
branch of law. You look not at the motive, but 
at the intention. If you find that the intention 
or the purpose is fraudulent, that is to say, not 
honestly in exercise of the power, then you will 
set aside that exercise, because it is not honest, 
that is to say, not according to the intention of 
the parlies. — p. 658. 

Topham v. Portland (Duke) 32 L. J. CJh. 

257, applied. 

Viant r. Cooper (1897) 76 L, T. 76S. — 
STIRLING, J. 

Topham v. Portland (Duke) (18G9) 39 L. J. 
Ch. 259 ; L. E. 5 Ch. 40 ; 22 L. T. 847 ; 
IS W. E. 235.— L.C. and L.J., applied. 

MacKechnie r. Marjoribanks (1 S70) 39 L. J. Gh. 
604 ; 22 L. T. 841 : 18 W. II. 993.— JAMES, V.-C. 
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Topham v. Portland (Duke) (supra), d is- 
ting lushed and not applied. 

Roach v. Trood (1876) 3 Oh. D. 429 ; 34 L. T. 
105 ; 24 W. R.°803. — C.A. 

BAGrG- ALLAY, J.A. (for self. JAMES aild HEL- 
LISH, L.JJ.). — To pit am v. Portland (Du ltd) . . . 
was decided both by James, V.-C. and the 0. A. 
on similar grounds. As was observed by Lord 
Hatherley in the course of his judgment, a former 
appointment had been set aside on the ground 
that the appointee was a mere instrument for 
effecting the purpose of the donee of the power, 
which was foreign to that which was the true 
purpose of the power, and that while he gave 
implicit credence to the statements of both the 
appointor and appointee that the absolute 
appointment in favour of the latter had been 
made without any agreement between them, he 
inferred from all the evidence before him, and 
particularly from that of the appointee herself, 
that she was still under the same influence, and 
would still be a passive instrument to effect the 
purposes of the appointor. — p. 442. 

Portland (Duke) v. Topham (1865) 34 L. J. 
C5k. 113 ; 11 H. L. Cas. 32 ; 10 Jur. (N.S.) 
503 ; 10 L. T. 355 ; 12 W. R. 697,— 
H.L. (e.) ; affirming, ndth a r aviation , S. C. 
turn. Topham v. Portland (Duke) ( [supra , 
col. 2252), discussed. 

Topham v. Portland (Luke) (1869) 39 L. J. Oh. 
259 j L. R. 5 Oh. 40 ; 22 L. T. 847 ; 18 W, R. 
235. — HATHERLEY, L.C. and GIFFARD, L.J. 

Portland (Duke) v. Topham, referred, to. 

Thacker r. Key (1869) L. R. 8 Eq. 408, 415. — 
JAMES, V.-C. 

Portland (Duke) v. Topham, principle* 
applied. 

D’Abbadie r. Bizoin (1871) Ir. R. 5 Eq. 205. 
— SULLIVAN. M.R. 

Portland (Duke) v. Topham, explained. 

Palmer r. Locke (1880) 15 Oh. I). 294 ; 50 
L. J. Oh. 113 ; 43 L. T. 454 ; 28 W. R. 926.— 

C.A, JAM ES, BRETT and COTTON, L.JJ. 

JAMES, L.J. — It has been decided in various 
cases that such a power as this could he released, 
because, although in some sense it is fiduciary, 
it is fiduciary only to this extent, that the donee 
of the power cannot use it for any corrupt pur- j 
pose, cannot, use it for any purpose of benefiting 
himself or oppressing anybody else. This was so 
decided in Portland (Duke) v. Topham. — p. 299. 

Portland (Duke) v. Topham, discussed. 

Molyneux v. Fletcher (1S98) 67 L. J. Q. B. 
392; [1898] 1 Q. B. 648; 78 L. T. Ill; 46 
W. R. 576. 

KENNEDY, J. — The law was laid down in Port - 
land ((Duke) v. Topham that a person having a 
limited power must exercise it without any 
ulterior object. He must act in good faith and 
with a single view to the real purpose and object 
of the power. This is shown also in Humphrey 
v. Olrer (posf). — p. 396. 

Humphrey v. Olver (1859) 28 L. J. Ch. 406 ; 
5 Jur. (N.S.) 946 ; 7 W. R. 334.— L.JJ. ; 
rovers lug 5 Jur. (N.S.) 111. — M.R., dis~ 
cussed. 

Shirley r. Fisher (18S2) 47 L. T. 109, 111. — 
bacon, v.-c. *, Molyneux r. Fletcher (supra)). 

Fearon v. Desbrisay (1853) 21 L. J. Ch. 505 ; 
14 Beav. 635, — M.R. 

Discussed , JJomville r. Lamb (1853) 1 \\ r . R. 


246. — wood. v.-c. ; distinguished , Beere v. Ff off- 
mister (1856) 26 L. J. Cli. 177 ; 23 Beav. 101 ; 
3 Jur. (N.S.) 7S. — M.R. 

M ‘Queen v. Farquhar (1805) 11 Yes. 467 ; 8 
R. R. 212.— L.C. 

Deferred to, Edgeworth t\ Edgeworth (1829) 
Beat. 32S. — hart. l.c. : applied . Butcher ?•. 
Jackson (1845) 14 Sim. 444. — v.-c. ; Cockcroft v. 
Sutcliffe (1856') 25 L. J. Ch. 313; 2 Jur. (N.S.) 
323 : 5 W. R. S40. — WOOD, V.-C. 

M‘ Queen v. Farquhar and Cockcroft v. Sut- 
cliffe, followed. 

Huisk’s Charity. In re (1870) 22 L. T. 565 ; 39 
L. J. Ch. 499 ; L. R. 10 Eq. 5 ,; 18 W. R. 817. 

romilly. m.r.— 1 To hold the deed to be void 
would he what I fear is too much the tendency 
of tecliuical rules ; it would he to strain a rule, 
intended for the purpose of benefiting the objects 
of the power, to a rigid exactness which inflicts 
a plain and manifest injury on them. This 
appears to me to be the evil attempted to be 
avoided by Lord Eldon i n 3D Quern v. Farquhar , 
and also in Cockcroft, v. Sutcliffe, which is a still 
stronger case, and which appears to me to be a 
most valuable decision. There a tenant for life 
with a power of appointment among his children 
appointed to two of them, and then joined with 
them in a mortgage, the money being expressed 
to be advanced to all three, and it was held by 
Lord Hatherley, then Wood, Y.-C., that this was 
no fraud on the power of appointment. I adopt 
: that case in its fullest extent. The meaning and 
| the good sense of the rule appear to be that if 
; the appointor ‘either directly or indirectly obtains 
| anj r exclusive advantage for himself, and that- to 
obtain this advantage is the object and the reason 
of its being made, then the appointment is bad ; 
but that if the whole transaction taken together 
shows no such object, but only shows an inten- 
tion to improve the whole subject-matter of the 
appointment for the benefit of all the objects of 
the power, then the exercise of the power is not 
fraudulent or void, although by the force of cir- 
cumstances such improvement cannot be bestowed 
on the property which is the subject of the 
appointment without the appointor to some 
extent participating therein. — p. 566. 

McQueen v. Farquhar, discussed. 

Henty e. Wrey (1882) 53 L. J. Ch. 667 : 21 
Ch. D. 332, 343. — C.A. (see post. cols. 2256, 2257). 

Tucker v. Sanger or Tucker (1824)M‘CTe. 
424 ; 13 Price 607.— C.B. 

Principle approved, Cutt-en r. Sanger (1828) 
2 Y. & J. 459, 466. — C.B. ; commented on. Man r. 
Ricketts (1844) 13 L. J. Ch. 194 ; 7 Beav. 93 ; 
8 Jur. 359.— M.R. 

Tucker v. Sanger, observed on. 

Birley r. Bivley (1858) 25 Beav. 299 ; 27 L. J. 
Ch. 569 ; 4 Jur. (N.S.) 315 ; 6 W. R. 400. 

romilly, m.r. — It is obvious that Tucker v. 
Sanger must have created considerable difference 
of opinion, for we find the L. C.B. afterwards 
insisting on the correctness of the decision, which 
he would not have done, unless it had been ques- 
tioned. Lord St. Leonards (2 Sug. Powers, 282) 
considered the case as one of great difficulty, 
having regard to the earlier cases. Looking at 
the cases which Alexander, C.B. considered as 
stronger than and fully warrauting nis decision, 
viz,, Mantled ge v. J Dor Hi (col. 2265), and that class, 
they simply lay down the proposition, that when 
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the donee of a power intends to appoint and the 
appointee intends to settle the property, the 
whole may be effected by one deed or one instru- 
ment, and the appointment and settlement mat 
be made simultaneously ; but if the reason of 
the appointment being- made to the appointee 
arises from a previous contract with the donee 
of the power to appoint to persons, not objects 
of the power, I find no previous case which 
amounts to a decision that such an appointment 
can be supported in this Court. ... I do not 
therefore consider Inciter v. Sanger as altering 
the law on this subject, it is a mere question of 
evidence. But if it is contended that that case 
establishes the proposition, that no bargain be- 
tween the appointee and the donee of a power, 
by which the appointee gets the absolute appoint- 
ment by agreement with the appointor, for the 
purpose of providing for persons not objects of 
the power, and to whom the donee could not have 
given it directly, is invalid, provided no direct 
pecuniary benefit arises to the donee, then I 
dissent from this view of the law : but I do not 
understand that any such proposition is intended 
to be established by the L.C.B. in that case. — 
pp. 307, 308. 

Birley v. Birley. referred to. 

Turner’s Settled Estates. In re (1S84) 54 L. J. 
Ch. 690 ; 28 Oh. D. 205, 217.— c.A. {see col. 2260). 

Wellesley v. Mornington (Earl) (1855) 2 
K. & J. 143; 1 Jur. (n.s.) 202. — v.-C., 
referred to. 

Marsden’s Trust, In re (1859) 2S L. J. Ch. 
906 ; I Drew. 594 ; 5 Jur. (n.s.) 590 ; 7 W. R. 
520. — KINDERSLEY, V.-C. 

Beere v. Hoffinister (1856) 26 L. J. Ch. 177 ; 
23 Beav. 101 ; 3 Jur. (N.s.) 78.— ROMILLY, 
m.r. ; and Wellesley v. Mornington (Earl), 

discussed. 

Roach v, Trood (1876) 3 Ch. D. 429, 440 ; 34 
L. T. 105 ; 24 W. §. S03.— c.A. 

Beere v. Hoffinister and Wellesley v. Morn- 
ington (Earl), discussed. 

Henty v. Wrey (1882) 53 L. J. Ch. 667 ; 21 
Ch. D. 332, 354. — C.A. (post, col. 2256). 

Marsden’s Trust, In re (supra), referred to. 

Topharn v. Portland (Duke) (1869) 39 L. J. 
Ch. 259 : L. R. 5 Ch. 40, 57 ; 22 L. T. 847 ; IS 
W. R. 235.— HATHERLEY, L.C. and GIFFARD, L.J. 

Marsden’s Trust, In re, not applied. 

Roach r. Trood (1876) 3 Ch. D. 429 ; 34 L. T. 
105 ; 24 W. R. 803.— C.A. 

Marsden’s Trust, In re, explained. 

Crawshay. In re, Crawshay v. Crawshay (1890) 
43 Ch. D. 615 ; 59 L. J. Ch. 395 ; 62 L. T. 4S9 : 
38 W. R. 600. 

NORTH, J. — In Marsden's Trust, In re, the 
facts were very peculiar, and it has been treated 
by other judges as a somewhat exceptional case, 
and I think it is so for this reason. There a 
mother, who had under a settlement a power of 
appointment among children, desired to make a 
provision for the father out of the settled fund, 
his circumstances being such that she thought 
he ought to be assisted in that way. This inten- 
tion was openly discussed. The father was not 
an objec^ of the power, and therefore he could 
not take any part of the settled fund under an 
appointment. A solicitor was consulted, and he 
advised that an appointment could not be made 

O.C. 


to the father, and that project thereupon dropped. 
An- arrangement was then made between the 
father and the mother that the whole fund should 
be appointed by the mother to' the eldest child, a 
daughter, who was at that time an infant, and 
who did not require any immediate pro\ision to 
be made for her, with this object, that, when the 
mother was dead, the father might tell the 
daughter that the whole fund had been appointed 
to her, under an arrangement between her father 
and mother, with the object of enabling the 
daughter to provide for her father. One cannot 
help seeing what an influence would have been 
brought to bear on the daughter when the father 
told her that, and that it would be practically 
impossible that she should resist doing that which 
it was the intention of her father and mother 
that she should do, and the doing of which under 
the influence thus exercised upon her would be 
an entire perversion and misapplication of the 
fund— taking it away from the persons in whose 
favour it ought to have been appointed, and giv- 
ing it to a stranger. If an appointment of that 
kind is obtained by means of undue influence, of 
course it cannot stand, and that is shown by the 
later cases which have been referred to. That, 
I think, is the true explanation of J farsden's 
Trust, In re, and I do not think that case is in 
any way inconsistent with the law as stated in 
Pryor v. Pryor (2 De Gr. J. & S. 205, post, 
col. 2259). The same conclusion is, I think, to 
be drawn from Roach v. Trood (supra'). — p. 626. 

Hinchinbroke (Lord) v. Seymour (1784) 1 
Bro. C. C. 395. — L.C. 

Explained, M : Queen v. Farqubar (1805) 11 
Ves. 467 ; SR. R. 212. — L.C. ; Queensberry (or 
Queensbury) Case (1S19) 1 Bligh 339 ; 20 R. R. 
61. — L.C. : discussed , Edgeworth c. Edgeworth 
(1829) Beat. 328.— hart, l.c. : Keily r. Keily 
(1S43) 2 Con. & L. 334 ; 2 Dr. & War. 38.— 
SUGDEN, l.c. 

Hinchinbroke (Lord) v. Seymour; Edgeworth 
v. Edgeworth (supra ) ; and Gee v. Gurney, 
(1846) 2 Coll. 486; 10 Jur. 367.— V.-C., 
distinguished. 

Butcher v. Jackson (1S45) 14 Sim. 444. — 
v.-C., discussed. 

Domville v. Lamb (1853) 1 W. R. 246. — 
WOOD, v.-c. 

Hinchinbroke (Lord) v. Seymour, explained. 

Wellesley v. Mornington (Earl) (1855) 2 

K. & J. 143 ; 1 Jur. (N.s.) 202 .— wood, v.-c. 

Hinchinbroke (Lord) v. Seymour, considered. 

Queensberry Case, Edgeworth v. Edgeworth, 
and Keily v. Keily (supra), discussed. 

Henty «?. Wrey (1882) 21 Ch. D. 332 ; 53 L. J. 
Ch. 667 ; 47 L. T. 231 ; 30 W. R. 850— C.A. ; 
reversing 19 Ch. D. 492 ; 51 L. J. Ch. 422 ; 45 

L. T. 752 ; 30 W. R. 317.— KAY, J. 

jessel, m.r. — Now when a rule of law which 
is against principle is alleged to be established, 
there are two points to be considered, first of all, 
was any such rule of law ever laid down by any 
judge ? That is the first point to be decided ; 
and secondly, if it was so laid down, has it passed 
into a binding rule of law ? — that is, has it been 
so recognised and dealt with by subsequent 
judges as to prevent a judge of a tribunal of co- 
ordinate jurisdiction from saying that the deci- 
sion is contrary to the course of law, and is not 
binding upon him ? As regards the first point, 

72 



£i£iQi 


POWEES. 


2258 


as Z have already said, if 1 look at JJho'bhthrahr 
{Lord 1 r. Seymour as reported. ler.nnor find that 
any such rule of law as is alleged was laid down 
in it. I now go "to another point. Did Lord 
Thurlow ever decide 277 nchinhroK' (Lord) v.Sry- 
mour in tlie way appearing in the report ? I 
have come to the conclusion that he did nut : 
that the report is an imperfect and incorrect 
report, and that the real point decided was that 
the appointment was in fraud of the power. 
There is evidence as to this which, to my mind, 
is quite satisfactory, though I am bound to admit 
that judges have differed in opinion as to the 
ground on which the case was decided. In the 
first place. 1 must state what, the case was, for 1 
sent for the record and read it ( p. 340). . . . Xow 
as to the evidence which has satisfied me as to 
the ground of the decision. The first thing is the 
statement by Lord Eldon in M' Quern v. Farquhar 
[supra, col. 2254). In 1784, when Hineh iubroke 
(Lord) v. Seymour was decided. Lord Eldon was 
at the Chancery bar, and 1 may mention that 
there were very few gentlemen practising at the 
Chancery bar in those days, and very few causes 
in which they could practise. . . . I sent for a 
law list to see whether Sir Anthony Hart, was at 
the bar at that time, and I found, rather to my 
surprise, that the whole bar of England in 1 78*3 
(there is no list for 1 7S4) was under 300, practising 
and non-practising, and therefore one may 
imagine the small number there were at the 
Chancery bar, and how very unlikely it is that 
Lord Eldon had not personal knowledge of what 
occurred. I am satisfied that he hadT a nd that 
when he states what occurred he states it of his 
own knowledge. Thar, being so, he tells us this, 
at p. 479 : “It is truly said, this Court, will not 
permit a party to execute a power for his own 
benefit. In Lord Sandwich's Case ” (Lord Hin- 
chinbroke became Lord Sandwich in 1792, and 
consequently Lord Eldon in 1805 correctly 
speaks of him as Lord Sandwich) “ a father 
having a power of appointment, and thinking 
one of his children was in consumption, appointed 
in favour of that child. And the Court was of 
opinion that the purpose was to take the chance 
of getting the money as administrator of that 
child.” Speaking for myself, I prefer Lord 
Eldon’s statement in 1805 as to what the judg- 
ment of Lord Thurlow was, to a report in Brown, 
if I must choose between the two. But Lord 
Eldon mentioned it again in the Qtieentsberry 
Case .... Therefore we have Lord Eldon for 
the second time stating that the decision was 
that the appointment was a fraud on the 
power, and stating in particular that the child 
was in a consumption. In the first case he 
said that the father thought so, and in the 
second case he said tfiat it was so (p. 343). [The 
M.R. then discussed Edqeworth v. Edgeworth , 
in which a different view of Hineh iubroke 
(Lord) v. Seymour was taken, and continued :] 
I shall not read the passages on the subject 
in his [Lord St. Leonards’] book on Powers. 
They are not as distinct, as" might be. but if 
he had said nothing else on the subject I 
should have thought., notwithstanding a note 
to one of the passages, that ‘he took the view that 
Brown’s report was correct, and that the case 
was decided upon some general principle applic- 
able to powers and not on the ground of the 
fraud on the power. But we have a ca&e before 
him which is twice reported, Kelly v. Kelly. I 
would mention that where there is a distinction J 


'between tln*e reports f always prefer Connor 
and Lawson. There i» no substantial distinction 
between them in this case, though there is a 
slight difference. We have here a very carefully 
considered judgment, in which Lord St. Leonards 
states his view of Hineh iubroke (Lord) v. Sey- 
mour in clear, distinct, and unmistakeable terms ; 
and of course an opinion given in a. judgment 
after argument is to be preferred to a note in a 
text-book. In both reports he distinctly treats 
the case as decided on the ground that the appoint- 
ment was a fraud on the power. . . . Lord Hather- 
Ley there [ Wellesley v. Morning ton (Earl) (supra)] 
eonsidersthe case and states that Lord Thurlow 
does not put his decision upon the ground of fraud. 
He therefore thought that the report of Lord 
Thurlow’s judgment in Brown was right. It 
| does not appear that his attention was called to 
the Qut-ensherry Case , and all I can say is that 
lie adopts the view of Sir Anthony Hart and 
does not adopt the view of Lord St. Leonards, if 
Kelly v. Kelly was called to his attention, which 
1 1 d«» nor think that it was. — p. 347. [His lord- 
I ship then referred to Chance on Powers, p. 141, 
pi. 309, and sp. 403, pi. 1298, and Harwell on 
Powers, p. 320, and pointed out that Huiehln- 
broke (Lord) v. Seymour was by both authors 
I treated as sledded on the ground of fraud in the 
exercise of the power.] 

LTXDLEY, L.J., who concurred, also discussed 
the cases referred to by the M.R. as well as 
other cases dealing with the question whether 
portions were raisable or not. holker, l.j. 
concurred. 

Henty v. Wrey (supra), applied. 

De Hoghton, In re, De Hoghton v. De Hoghton 
(1896) 65 L. J. Oh. 667 ; [1896] 2 Ch. 385 ; 74 
L. T. 613 ; 44 W. R. 635. — STIRLING, j. 

Cuninghame v. Anstruther (1872) L. R. 2 
IT. L. 8c. 223. — referred to. 

HcGibbon r. Abbott (1885) 54 L. J. P. C. 39 ; 
10 App. Cas. 653. 660 s 54 L.*T. 138.— P.C. 

Salmon v. Gibbes (1849) IS L. J. Ch. 177 ; 3 
De G. & Sm. 343 ; 13 Jur. 355. — KNIGHT 
BRUCE, v.-C., distinguished. 

Topham v. Portland (Duke) (1863) 1 De G. J. 
& S. 517 ; 32 L. J. Ch. 257 : 1 N. R. 496 ; 8 L. T. 
ISO; 11 W.R. 507.— L.JJ. 

Knight BRUCE, l.j. — In Salmon v. Gibbes the- 
condition was subsequent. — p. 558. 

White v. St. Barbe (1813) 1 V. & B. 399 ; 
15 R. R. 246. — M.R. : and Langston v. 
Blackmore (1755) Ambl. 289. — L.C., 
applied. 

Tucker v. Sanger (1824) 13 Price 607 : M‘Cle. 
424, 439.— EX. EQ. 

Langston v. Blackmore (and see post , 
col. 2259), and White v. St. Barbe, 

SO 

Cutten f. Sanger (1828) 2 Y. & J. 459, 466. — 
ALEXANDER, C.B. 

White v. St. Barbe, referred to. 

Gosset’s Settlement, In re (1854) 19 Beav. 529. 
— M.R. ; Wright v. Goff (1856) 22 Beav. 207 ; 25 

L. J. Ch. 803 : 2 Jur. (N.S.) 481 ; 4 W. R. 522.— 

M. R. 

White v. St. Barbe, applied. 

Fitzrov v. Richmond (Duke) (1859) 28 L. J. 
Ch. 752“; 27 Beav. 190 ; 5 Jur. (N.s.) 971,.— 
llOMILLY, M.R. 



2259 


POWERS. 


2260 


White v* St. Barbe, approved and fallowed. 

Pocock’s Policy, In re (1871) 40 L. J. Ch. *581 . 
L. R. 6 Ch. 445, 458 : 25 L. T. 288 ; 19 W. R. SOI. 
— JAMES and MELLISH, L.JJ. 

WTiite v. St. Barbe. discussed. 

Cuninehame i\ Anstruther (1872) L. R. 2 
H. L. Sc. 228, 284. 

Langston v. Blackmore (supra, col. 225S) 
and White v. St. Barbe, principle not 
applied. 

Morgan r. Oronow (1S78) 42 L. J. Gh. 410 : 
L. R. Hi Eq. 1, 10 ; 28 L. T. 484. 

SELBORNE, l.C. (for M.R.). — I cannot accede to 
the view that the principle of White v. St. Barbe 
and Lung stun, v. Bluckmore, in which disposi- 
tions void as appointments were held good as re- 
settlements by the appointee, touch such a case 
as this. Langston, v. Blackmore is only an 
example of the same principle as White v. 
St. Barbe. — p. 414. 

Langston v. Blackmore and Pitzroy v, Rich- 
mond (Duke) (supra, col. 2258), referred to. 

Turner's Settled Estates, In re (post). 

Wright v. Goff (1S56) 25 L. J. Ch. 803 ; 22 
Reav. 207 ; 2 Jur (K.S.) 481 ; 4 W, R. 
522. — M.K.; Roach v. Trood (1870) 3 Ch. 
D. 429 ; 34 L. T. 105 ; 24 W. R. 803.— 
C.A. ; reversing (1874) 31 L. T. 666. — 
MALIKS v.-c. : Cooper v. Cooper (1869) 
38 L. J. Ch. ‘622 ; L. R. 8 Eq. 312 ; 21 
L. T. 197 : 17 W. R. 1007.— JAMES, V.-C.; 
affirmed, (1870) 39 L. J. Ch. 240 ; L. R. 
5 Ch. 203 ; 22 L. T. 1 ; 18 W. R. 299.— 
hatherley, L.C. : and Pryor v. Pryor 
(1864) 33 L. J. Ch. 441 ; 2 De G. J. & S. 
205 ; 4 N. R. 440 ; 10 Jur. (k.S.) 603 ; 10 
L. T. 360 ; 12 W. R. 781. — L.JJ., discussed. 

Turner’s Settled Estates. In re (1884) 2S Ch. 
D. 205 ; 54 L. J. ,Oh. 690 ; 52 L. T. 70 ; 33 
W. R. 265. — C.A. 

FRY, L.J. (for self and bowen, l.j.). — It 
appears to us to be plain that the mere conferring 
of a benefit upon a person not an object of the 
power will not avoid the exercise of the power, 
if made with the approbation of the real objects 
of the power : see Sugden on Powers [8th ed. p. 
670] ; or even if made with the approval of the 
person who would take under an exercise in 
favour of the object of the power, as in the case 
where an appointment was made to a married 
daughter, and she and her husband re-settled it, 
giving benefits, not only to their children, but 
to a stranger to the family : Wright v. Goff ; or 
where the appointment was made upon the 
usual terms of a marriage settlement on the 
occasion of the marriage of an infant daughter : 
J Fitzroy v. Richmond (Duke') (supra). It appears 
to us to be further plain that the mere existence 
of an antecedent contract between the donee 
of the power and the appointee for a re-settle- 
ment conferring benefits on a stranger is not 
enough to invalidate the appointment. In 
Langston v. Blackmore. (Ambl. 2S8, supra , 
col. -2258), decided by Lord Hardwicke in 1755, 
there was a distinct bargain between the father 
•and the eldest son as to the whole transaction, 
the eldest son agreeing to pay 80?. to his father, 
and 50 ?. ?o a younger brother, and the father 
giving up a life-interest in a moiety of the 
property which was then appointed by the 
father upon the usual trusts of a marriage settle- 


ment on his eldest son : and in like manner in 
the recent case of Roach v. Trood there was a 
bargain in fact between the Dither and the son. 
acceded to by the son before the appointment 
could take effect. Again, in Cooper v. Cooper 
James. V.-C. said : “ Taking the whole thing 
together the bargain is this : ; I will appoint to 
you 5,000?. out of the settled fund, provided you 
will enter into a bargain with me that if I pay 
down directly 5.000/. more, you will give me a 
contingent reversion in the first sum,’ ” and the 
V.-C. then proceeded to consider the character 
of the bargain thus entered into. But if the 
Court finds not only that there was an antece- 
dent contract, but that that contract was the causa- 
sine qua non of the appointment, or, to use the 
language of Lord Romilly in Birley v. Birley 
(25 Boav. 307, supra, col. "2254), *■ the reason of 
the appointment being made to the appointee,” 
or, to use the language of Knight- Bruce, L.J. 
in Pryor v. Pryor , "if the just result of the 
evidence is that the appointment would not have 
been made but for the bargain,” then the case is 
different, and the appointment is bad. — p. 216. 

baggallay, l.j. concurred in the judgment. 

Pryor v. Pryor, statement of law approved. 

Roach v. Trood. referred to. 

Crawshay, In re, Orawshay v. Crawshav (1890) 
43 Ch. D. 615, 625 ; 59 L. J. Ch. 395.— NORTH, J. 
See supra , col. 2256. 

13. Excessive Execution. 

Thwaytes v. Dye (168S) 2 Vern. 80 : 2 Eq. 

Cas. Abr. 669„— L.C. 

Discussed , Alexander v. Alexander (1755) 2 
Ves. sen. 640. — M.R. ; applied , Middleton t. 
Pryor (1760) Ambl. — M.R. ; explained, Dowglass 
v. Waddell (post) : referred to, Redgate, In re, 
Marsh v. Redgate (1902) 72 L. J. Ch. 204 ; [1903] 

1 Ch. 356 ; 51 W. R. 216.— BUCKLEY, J. 

Long v. Long (1800) 5 Ves. 445 ; 5 R. R. 

101 . — L. C., explained. 

Jeaffreson’s Trusts, In re (1866) 35 L. J. Ch. 

622 ; L. R, 2 Eq. 276 : 12 Jur. (K.S.) 660 : 

14 W. R. 759— WOOD, V.-C., approved. 

Dowglass r. Waddell (18.86) 17 L. R. Ir. 384, 
395. — CHATTERTON, V.-C. 

Jeaffreson’s Trusts, In re, discussed. 

Champney v. Davy (1879) 11 Ch. D. 949 ; 48 
L. J. Ch. 268 : 40 L.*T. 189 ; 27 W. R. 370. 

HALL, v.-c. — In Jcaffresonf s Trusts , In re, 
which was a case of the execution of a power, 
the donee appointed 100?., part of the fund, to a 
person not an object of the power, and appointed 
the balance of the fund, after payment of certain 
other sums well appointed, which sums sh’e 
described as 260?., to pay her own debts (which 
was an invalid direction), and “should any 
surplus remain,” he gave it to an object of the 
power. Here there were two invalid gifts ; the 
latter was held to fall into the ultimate surplus, 
the former was held to pass as unappointed. 
That decision as regards the 100?. followed Da sum 
v. Appleford (5 Myl. & Cr. 56, supra , col. 2205), 
the 100?. not becoming part of and passing with 
the balance, because that was defined as 260?. 
That case, therefore, is not an authority in favour 
of the general residuary legatee in the present 
case. — p. 958. 

Roberts v. Dixall (1738) 2 Eq. Cas. Abr. 

668, pi. 1 9 ; Walpole v. Conway (Lord) 

(1740) Barnard. 156. — L.C. ; and Sir W. 

72—2 
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Case, 5 \ in. Abr. 202. pi. 3s. 
refv nr (1 to. 

Douglas r. Wtlles (1849) 7 Hare 318.— 
WIG RAM. V.-C. 

Roberts v. Dixall (supra). explained. 
Dowglass i\ Waddell (1880) 17 L. R. Ir. 384. 
— CHATTERTON, V.-C. 

Walpole v. Conway (lord) (xupro). referred in. 
Heron c. Srokes (1842) 4 Ir. Eq. R. 284 : 2 Dr. 
*Sc War. 80 ; 1 Oon.&; L.27U. — L.C. (affirmed with 
a variation, nom. brokes r. Heron (1845) 12 CL & 
F. 1 til ; 0 Jur. 563. — H.L. (IR.)). 

Sir W. Davies’ Case and Walpole v. Conway 
(Lord), referred to. 

Roberts v. Dixall, discussed. 

Bannatvne r. Ferguson (1805) [180(5] 1 Ir. R. 

144.— c. a: 

Kenworthy v. Bate (1S02) 6 Ves. 793 : 6 
R. R. 46. — 11. R., discussed. 

Thornton r. Bright (1836) 2 Myl. & Ur. 230 (post). 

Kenworthy v. Bate, rtf erred to. 

Cows r. Foster (I860) 20 L. J. Ch. 886; l 
J. & H. 30: 6 Jur. (x.s.) 1051 ; 2 L. T. 797.— 
wood, v.-c. See supra, col. 223(5. 

Kenworthy v. Bate, followed. 

Webb r. duller (1872) L. R. 14 Eq. 533, 530. 
See post, col. 2203. 


Thornton v. Bright, referred to. 

Butcher v. Butcher (1851) 14 Beav. 222. — 
ROM ILLY, M.R. 

Thornton v. Bright, applied. 

Ewart r. Ewart (1853) 11 Hare 276 ; 1 Eq. R. 
536 ; 17 Jur. 1022.— TURNER/ V.-C. 

Thornton v. Bright, referred to. 

Purtadown, &c., Rw, In re. Young. Ex parte 
(18(57) Ir. R. 1 Eq! 293 ; 15 W. R. 979.— M.R. 

Thornton v. Bright and Fowler v. Cohn 
(185(5) 21 Beav. 360 ; 2 Jur. (N.S.) 815 ; 
4 W. R. 412. — M.R.. discussed. 

Pocoek's Policy, In re (1871) L. R. 6 Oil. 451, n. 
— malins. V.-c. : affirmed on different grounds, 
40 L. J. Ch. 681 : L. R. (5 Ch. 445 ; 25 L. T. 233 ; 
10 W. R. SOL— L.JJ. 

Thornton v. Bright, explained. 

Trollope v. Linton (1823) 1 Sim. & S. 477 ; 
2 L. J. (o.s.) Ch. 3 ; 24 R. B. 211.— V.-C. ; 
and Fowler v. Cohn, distinguished. 

Busk r. Aldam (1874) 44 L. J. Ch. 110; L. R. 
10 Eq. 16. 20; 31 L. T. 370 ; 23 W. R. 21.— 
M ALINS, V.-C. 

J Thornton v. Bright, referred to. 

! D'Estampes’ Settlement. In re, D’Estampes ?*. 
j Crowe (188-1) 53 L. J. Ch. 1117 ; 51 L. T. 502 ; 


Kenworthy v. Bate, distinguished. 

Burk r. Aldam (1874) L. R. 10 Eq. 16, 20 
(post, col. 22(52). 

Kenworthy v. Bate, discussed. 

Scotney r. Loiner (I8S5) 54 L. J. Ch, 558 ; 20 
Ch. D. 535, 543. — north, j. See post, col. 2262. 

Kenworthy v. Bate, explained. 

Dowglass r. Waddell (1886) 17 L. R. Ir. 884. — 
CHATTERTON, V.-C. (supra). 

Kenworthy v. Bate, followed. 

Paget, In re, Mellor, In re, Mellor r. Mellor 
(1898) 07 L. J. Ch. 151 : [1898] 1 Ch. 290: 78 
L. T. 72 ; 46 W. R. 328. ' 

kekewich, J. — In Kenworthy v. Bate the 
question was whether a power of appointing real 
estate to uses was well executed .by a devise to 
trustees to sell, and an appointment of the 
money produced by the sale ; and it was held 
that it was. And in Cowx v. Foster (supra), 
where the power was to appoint “ to such uses 
upon and for such trusts ” as the tenant for life 
should by deed or will appoint, Wood, V.-C. 
held that the appointment to trustees for the 
benefit of persons who were objects of the power 
was a good appointment, and that the case before 
him was a stronger one in favour of the conclusion 
at which he had arrived than Kenworthy v. Bate. 
— p. 153. 

Kenworthy v. Bate, principle applied. 

Redgate, In re, Marsh v. liedgate (1902) 72 
L. J. Ch. 204 ; [1903] 1 Ch. 356 ; 51 W. R. 216. 
— BUCKLEY, J. 

Line v. Hall (1S73) 43 L. J. Ch. 107 ; 29 
L. T. 568 ; 22 W. R. 124.— JESSBL, M.R., 
applied. 

Finch and Chew’s Contract, In re (1903) 72 
L. J. Ch. 690 ; [1903] 2 Ch. 486 ; 89 L. T. 162. 
KEKEWICH. J. 

Hervey v. Hervey (1730) 1 Atk. 5(51. — L.c. ; 
and Churchman v. Harvey (1757) Ambl. 
335. — L.C.C., explained. 

Thornton v. Bright (1SB6) C L. J. Ch. 121 ; 2 
Myl. & Cr. 230. — cotten ham, l.c. 


32 W. R. 078. — KAY, J. 

Trollope v. Linton, Thornton v. Bright and 
Fowler v. Cohn, discussed. 

Seotnev r. Loiner (1S35) 54 L. J. Ch. 558 ; 29 
Ch. D. 535, 543 ; 52 L. T. 747 ; 33 W. R. 633.— 
north. J. ; affirmed on different grounds, (1886) 
55 L. J. Ch. 443 : 31 Ch. D. 380 ; 54 L. T. 194 ; 
34 W. Pi. 407.— C.A. 

Fowler v. Kohn, referred to. 

Pied gate. In re, Marsh v. Redgate (1902) 72 
L. J. Ch. 204 ; [1903] 1 Ch. 856 ; 51 W. R. 216. 

—BUCKLEY, J. • 

Crompe v. Barrow (1709) 4 Yes. 681 ; 4 R. R. 
318. — M.B., referred to. 

Brudenell v. Elwes (1801) 1 East 442, 449. — 

K. B. ; S. C. (1802) 7 Yes. 382 ; 6 R. R. 310.— 
ELDON, L.C. 

Crompe v. Barrow, discussed. 

Thornton r. Bright (1836) 2 Myl. & Cr. 230 ; 
6 L. J. Ch. 121. 

Cottenham, L.c. — In Crompe v. Barrow the 
subject of the power w r as leasehold property in 
trust. It is, however, an authority, that an 
appointment to the separate use of a married 
woman is a good appointment under a less 
extensive power than this. — p. 254. 

Crompe v. Barrow, discussed and applied. 
Williamson c. Farnell (or Farwell) (1887) 56 

L. J. Ch. 645 ; 35 Ch. D. 128, 133 ; 56 L. T. 824 ; 
36 W. R. 37. — north. J. See judgment at 
length. 

Crompe v. Barrow, distinguished and not 
applied. 

Warrand’s Trustees r. Warrand (1901) 3 Fraser 
369.— Cl\ OF SESS. 

Churchill v. Churchill (1867) 8 1 L. J. 
Ch. 92; L. R. 5 Eq.44 ; 16 W«K. 182.— 
ROMILLY. M.R. , referred to. 

Cooper v. Cooper (1874) L. R. 7 H. L. 53, 78 : 
30 L. T. 409 ; 22 W. R. 713.— H.L. (E.). 
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Churchill v. Churchill, discussed. 

Koach v. Trood (1876) 3 <Jh. D. -12!) : 84 L. T. 
105 ; 24 W. R. S03.— C.A. 

BAGGALLAY, J.A. — In Chu rclull v. Churchill a 
father, having a power of appointment among his 
children, by his will appointed the fund over 
which he had the power to his three daughters 
equally, and gave his residuary estate to the same 
three daughters equally, and then directed that 
the share to which each daughter was entitled, as 
well under the app< eminent as under the residuary 
gift., should be held in trust for the daughter for 
life, with remainder to her children, and in that 
case the appointment was held to give the 
daughters an absolute interest in the appointed 
fund.— p. 444. 

Churchill v. Churchill, applied. 

Warrant Ts Trustees r. Warrand (1001 ) 3 Fraser 
369. — CT. Ol’ 1 SESfcS. 

Sadler v. Pratt (1833) 5 Sim. 032 ; 35 E. 1L. 
192.— SHAD WELL, V.-C. 

Followed, Chambers. In re (1847)11 Ir. Eq. II. 
518. — -M.it. ; discussed. Harvey r. Straeey (1852) 
1 Drew. 73 {post') : applied, Watt r. Crcvke 
(1850) 20 L. J. Ch. 231; 3 Sm. & G. 802 : 3 Jut. 
(N.S.) 56. — STUART, V.-C. ; Morgan, In re (1857) 
7 Ir. Ch. E. 18, 52.— p.c. (lit.). 

Sadler v. Pratt, distinguished. 

Topham r. Portland (Duke) (1803) 32 L. J. 
Ch. 257 ; 1 De G. J. & S. 517 : 1 X. E. 496 ; 8 
L. T. 180 ; 11 W. E. 507.— L.JJ. 

turner, L.J. — There was in that case an 
absolute appointment to each child, and the 
condition was distinct from and independent of 
the appointment. — p. 268. 

Sadler v. Pratt, applied. 

Earn combe’s Trusts, In re (1878) 47 L. J. Ch. 
328 ; 9 Ch. D. 652. 057.-— HALL, V.-C. 

Sadler v. Pratt and Watt v. Creyke (supra'), \ 
distinguished. 

Perkins. In re* Perkins r. Bagot (1892) 62 
L. J. Ch. 531 ; [1893] 1 Ch. 283 ; 3 E. 40: 67 
L. T. 743 ; 41 W. E. 170. — NORTH, J. 

Harvey v. Straeey (1852) 22 L. J. Ch. 23 ; 
1 Drew, 73 ; 16 Jur. 771. — kindersley, 

. v,-C., referred to. 

Churchill r. Churchill (1867) L. E. 5 Eq. 44, 
48 (supra, col. 2202) ; Minchin v. Minchin (1871) 
Ir. E. 5 Eq. 258, 265. — L.C. ; L.J. dissenting. 

Harvey v. Straeey. followed. 

Earncombe’s Trusts, in re (1878) 47 L. J. Ch. 
328 9 Ch. D. 052, 057. — HALL, V.-C. 

Harvey v. Straeey, referred to. 

Peirce v. M‘Xeale (1893) [1894] 1 Ir. E. 118, 

128. — M.R. 

Webb v. Sadler (1873) 42 L. 0. Ch. 498 : 
L. E. 8 Ch. 419 ; 28 L, T. 388 : 21 W. E. 
394. — C.A. j varying (1872) 42 L. J. Oh. 
103 ; L. E. 14 Eq. 533 ; 20 W. Ii. 740.— 
BACON. V.-C., referred to. 

Olay, In re, Clay r. Clay (1885) 54 L. J. Ch. 
648 : 52 L. T. 641. — C.A. ; affirming 32 W. E. 
516.— CHITTY, J. 

Webb v. Sadler, applied. 

Scotney r. Lomer (1885) 54 L. J. Ch. 558 : 29 
Ch. D. q£5, 441.— NORTH, J. flee supra, col. 2262. 

Webb v. Sadler, referred to. 

Thompson, In re, .Machell r. Newman (1SS6) 
55 L. T. 85.— KAY, J. 


Webb v. Sadler, nhser rat ions applied . 

\ Williamson r. Fame.il (or Farwelli (1-887) 56 
L. J. Ch. 645 : 35 Ch. D. 128, 140 : 56 L. T. 824 ; 

36 W. E. 37. — north, j. See judgment at length. 

Webb v. Sadler, discussed. 

Abbott, In re, -Peacock r. F rigour (1892) 02 
L. J. Oh. 40 ; [1893] 1 Ch. 54 ( post, col. 2205). 

Kampf v. Jones (.1837) 7 L. J. Ch, 63 : 2 
Keen 756 : 1 Jur, 814. — m. r„ discussed. 
Lassence r. Tiernev (1849) 1 Mac. A G. 551 ; 

2 Hail ek Tw. 115 : 14 Jur. 182.— L.c. 

Kampf v. Jones .followed. 

Harvey r. Straccv (1852) 22 L. J. Ch. 23 ; 1 
Drew. 73 ; 10 Jur. 771. — KINDERSLEY, v.-c. 

Kampf v. Jones, referred to. 

Churcl till r. Churchill (1867) L. E. 5 Eq. 44, 
48 : 10 W. E. 182.— ROMTLLY, SLR. 

Kampf v. Jones, applied. 

Dowglass v. Waddell (1886) 17 L. E. Ir. 384. 
396. — CHATTERTON, V.-C. 

Kampf v. Jones, referred to. 

Cooke r. Cooke (1SS7) 3s L. J. Ch. 202. 208 ; 
59 L. T. 093 ; 36 W. E. 750. — NORTH, J. 

Bristow v. Warde (1794) 2 Yes. 336 ; 2 E. E. 
235. — L.C., applied. 

Wilson v. Piggott (1794) 2 Yes. 351 ; 2 E. E. 
240. — ARDEN, SLR. 

Bristow v. Warde, referred to. 

Koutledge r. Dorril (1794) 2 Yes. 357 ; 2 R. R. 
250. — ARDEN, SLR. 

Bristow v. Warde, followed. 

Smith r. Camelford (Lord) (1 795) 2 Yes. 098 ; 

3 II. E 30. — LOUGHBOROUGH, L.C. 

Bristow v. Warde, referred to. 

Vanderzee r. Aclom (1799) 4 Yes. 771, 785. — 
SLR.: Butcher r. Butclicr (1812) 1 Y. & B. 79: 
12 E. E. 193. -l.c. 

Bristow v. Warde, not applied. 

Mackiiiley r. Si son (1837) 8 Sim. 501. — v.-c. 

Bristow v. Warde. discussed. 

Leigh’s Trusts. In re (1856) 0 Ir. Ch. K. 133. 
— L.C. : Peover r. Hassell (1801) 30 L. J. Oh. 314 ; 
1 J. & H. 341, 346 ; 7 Jur. (x.s.) 400 : 4 L. T. 
113 ; 9 W. Ii. 399. — wood, V.-c. 

Bristow v. Warde, explained. 

Minton v. Kirkwood (1868) L. K. 3 Ch. 014 ; 

37 L. J. Ch. 006 ; 18 L. T. 78 L ; 10 W. Ii. 991. 
wood. L.J. — Every case of course must turn 

upon its own facts, though there may be a general 
principle to be extracted from it. The decision 
in Bristow v. Warde turned peculiarly upon 
the actual circumstances of that case, as I had 
occasion to observe in Peover v. Hassell (supra), 
founding myself upon Lord St. Leonards’ obser- 
vations. which of course was more satisfactory 
to me, than simply standing on my 'own judg- 
ment. It was considered by that noble and 
learned lord, and I concurred in holding, that 
Bristow v. Warde is not a case which can be 
considered as laying down the general principle, 
that in a marriage settlement you arc to restrict 
the words of a general power in the manner in 
which they were there restricted. There they 
were restricted on account of the peculiar words 
used which do not occur in the present case. — 
p. 618. selwyn, L.J. concurred. 

Bristow v. Warde. not followed. 

Wood r. Wood (1870) 39 L. J. Oh. 790; U LL 
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10 Eq. 220. 221 ; 23 I,. T. 295 ; 18 W, R. .-cm.— ] 
ROM ILLY, M.R. See supra, col. 2103. 

Vanderzee v. Aclom (1709) 4 Yes. 771. — m.r. ! 
Referred to, Butcher r. Butcher (1812) 1 V. k 

B. 79; 12 R. R. 3 93. — L.C. ; applied. Heron v. 
Stokes (1842) 4 Tr. Eq. R. 284 ; 2 Dr.& War. 89 : 

1 Con. k L. 270. — L.c. ; varied non. Stokes v. 
Heron (1845) 12 Cl. & F. 161 ; 9 Jur. 563.— 
H.L. (IR.) ; discussed. Minehin r. Minehin (1853) 
3 Ir. Oh. R. 107. — m.e. 

Bray v. Hammersley (1830) 3 Sim. 513 ; 37 
R. R. 172. — v.-c.. tt (firmed- nom. Bray v. 
Bree (1834) 2 Cl. 6c F. 453 ; 8 Bligh (N.s.) 
508.— II. I/. (£.), referred to. 

Fhipson r. Turner (1838) 9 Sim. 227 ; 2 Jur. 
414. — v.-C. ; Fry r. Capper (1853) Kay 103, 170 : 

2 W. li. 1 30. — wood. V.-C. ; Yeatherwav r. 
Fry (1853) 23 L. J. Ch. 222 ; Kay 172, ISO.— 
wood, y.-c. ; Ewart r. Ewart (1853) 11 Hare 276 : 
1 Eq. R. 530 ; 17 Jur. 1022 : 1 W. Ii, 406.— V.-C. : 
Teague's Settlement, In re (1S70) L. R. 10 Eq. 504. 
569 ; 22 L. T. 742 ; IS W. R. 752. — JAMES, Y.-C. 

Routledge v. Dorril (1794) 2 Yes. 357 : 
2 R. R. 250, explained and distinguished. 
Crompe r. Barrow (1799) 4 Ves. 081 ; 4 R. R. 
318. — M.E. 

Routledge v. Dorril. principle. applied. 

White r. Sr. Barbe (1813) 1 V. & B. 399 ; 12 
R. R. 240. — M.R. : Tucker r. Sanger (1824) 13 
Price 607 ; M'Cle. 424, 439.— C.B. 

Routledge v. Dorril, discussed. 

Cutten r. Sanger (1828) 2 Y. & J. 459. — 

C. B. ; Stackpoole r. Stackpoole (1843) 4 Dr. k 
War. 320, 349 (pint, col. 2269). 

Routledge v. Dorril. distinguished. 

Harvey v. Stracey (1852) 22 L. J. Ch. 23 ; 1 
Drew. 73 ; 16 Jur. 771.— KINDERSLEY, Y.-C. 

Routledge v. Dorril, discussed. 

Gosset’s Settlement, In re (1854) 19 Beav. 
529. — M.E. : Birley r. Birley (1858) 27 L. J. C. P. 
569 ; 25 Beav. 299 : 4 Jur. (n.S.) 315 : 6 W. R. 
400. — M.R. See supra, col. 2254. 

Routledge v. Dorril, applied. 

Fitzroyu. Richmond (Duke) (1S59) 2S L. J. Ch. 
752 ; 27 Beav. 190 ; 5 Jur. (N.S.) 971.— M.E. 

Routledge v. Dorril. explained. 

Yeale’s Trusts, In re (1876) 4 Ch. D. 61 ; 35 
L. T. 612 : 25 W. R. 122.— M.R. ; a firmed. (1877) 
46 L. J. Ch. 799 ; 5 Ch. D. 622 ; 36 L. T. 634.— 
C.A. 

jessel, m.e. — Routledge v. Dirndl is commonly 
cited as an authority that where a power is 
unlimited as to its objects, yet, if the appoint- 
ment is within the limits allowed by law, it is 
good, and the remarks of the M.R. are dicta in 
favour of that view. — p. 64. 

Routledge v. Dorril, referred to. 

Williamson r. Farwell (1887) 35 Ch.‘ D. 128, 
134 (supra, col. 2264) ; Abbott, In re, Peacock 
v. Frigout (1892) 62 L. J. Ch. 46 ; [1S93] 1 Ch. 
54 ; 3 R. 72 : 67 L. T. 794 ; 41 W. R. 154.— 
STIRLING, J. 

Routledge v. Dorril, dictum approved. 
Bowles, In re, Amedroz v. Bowles (1902) 71 
L. J. Ch. 822 ; [1902] 2 Ch. 650 ; 51 W. R. 124. 
FARWELL, J. 


Massey v. Barton (IN44) 7 Ir. Eq. R. 95. — 
M.R. , d isc i/ssed. 

Hallman’s Trusts, In re [1904] 1 Ir. R. 452. — 
M.R. 

Brown’s Trusts, In re (1865) L. R. 1 Eq. 74. 
— WOOD, Y.-C., distinguished. 

Carr r. Atkinson (1872) 41 L. J. Ch. 785 ; L. E. 
14 Eq. 397 ; 26 L. T. 680 ; 20 W. R. 620.— 
ROM ILLY, M.R. 


14. Limited Powers. 

Kennedy v. Kingston (1 S21) 2 J. k W. 431 ; 
22 R. R. 197, — M.R., discussed. 

Lees r. Mosley (1835) fi L. J. Ex. Eq. 78 ; 1 
Y. k O. 589, 001. —ex. EQ. : Lambert r. Thwaites 
(1866). 35 L. J. Ch. 406 ; L. R. 2 Eq. 151 ; 14 
L. T. 159 ; 14 W. E. 532.— KINDERSLEY, V.-C. 

Kennedy v. Kingston and Reid v. Reid 

(1858) 25 Beav. 469. — M.R ., followed. 
Freeland r. Pearson (1867) 36 L. J. Ch. 374 ; 
L. R. 3 Eq. 658 ; 15 W. E. 419.— ROMILLY, M.E. 

Reid v. Reid, applied. 

Swete r. Tindal (1S74) 31 L. T. 223. — 

MALI NS, V.-C. 

Kennedy v. Kingston, discussed. 

Humble r. Bowman (1877) 47 L. J. Ch. 62. — 
hall, v.-c. ; Moore v. Ffolliot (1887) 19 L. R. Ir. 
499. — PORTER, M.E. 

Doe cl. Thorley v. Thorley (1809) 10 East 
438; 10 K. R. 352. — K.B., distinguished. 
Williams, Ex parte (1819) 1 J. & W. 89; 20 
E. E. 231.— plumer, M.R. 

Doe d. Thorley v. Thorley, referred to. 
Humble v. Bowman (supra) ; Moore v. Ffolliot 
(1887) 19 L. R. Ir. 499.— porter, m.r. 

Williams, Ex parte (supra), considered. 
Stokes r. Heron (1845) 12 Ql. k F. 161, 182 ; 9 
Jur. 503.— H.L. (IR.). 

Williams, Ex parte, distinguished. 

Freeland r. Pearson (1807) 36 L. J. Ch. 374 ; 

L. R. 3 Eq. 658, 662 ; 15 W. R. 419.— ROMILLY, 

M. R. 

Williams, Ex parte, discussed. 

Humble r. Bowman (supra). 

Box v. Gregg (Sugden on Powers, p. 946 ; 
Farwell on Powers, p. 410), distinguished. 
Neatherway r. Fry (1853) 23 L. J. Oh. 222 ; 
Kay 172. 

wood, Y.-C. — The decision there was upon very 
different circumstances, and appeared to have 
proceeded on a ground which afforded a good 
foundation for it. — p. 225. 

Fox v. Gregg, distinguished. 

Yeale’s Trusts, In re (1876) 4 Ch. D. 61 : 35 
L, T. 612; 25 W. E. 122; affirmed, C.A. See 
supra, col. 2265. 

jessel, m.r. — There, there was a substitu- 
tionary clause. Here there is not a word about 
substitution. — p. 63. 

Hancock, In re, Malcolm v. Burford-Hancock 

(1896) 65 L. J. Ch. 690 ; [1896] 2 Ch. 173 ; 
74 L. T. 658; 44 W. R. 545.- C.A. ; 
affirming KEKEWICH, j., applied* 

Foakes v. Jackson [1900] 69 L. J. Ch. 352 ; 
[1900] 1 Ch. 807 ; 83 L. T. 26 ; 4S W. E. 016.— 
FARWELL, »T. 
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Hancock, In re, applied. 

Lambert's Estate, In re !" 11)01 ] l I,-, p, 

266. — C.A. “ “ ; 

Pope v. Whitcombe (1810) 8 Her. 689 ; 17 
R. R. 171, 686 . — GRANT. M.R., report cor- 
rected and not folio iced. 

■ Finch r. Hollingsworth (1855) 25 L. J Gh 55 • 

S 1 \\^ C p V -8ft 2 ? 8 Eq ' 1X ' ° <J3; 1 Jur * ( XJ5 0 718 ? 

EOMILLY, M.R. — Pope v. IVhiteontbe, as re- 
ported. is referred to in Williams on Executors 
4th cd., vol. ii., p. 9571. and Roper on Legacies 
4th ed., pp. 106, 143, 150j, and is treated as a 
binding authority ; but in Sugden on Bower* 
[bth ed.. vol ii„ pp. 267, 650], it. is pointed out 
that the decision was the reverse of what is 
reported ; and upon a reference to the registrar's 
book, I find the statement there made to be 
strictlv accurate, and that the decree there made 
is directly opposite to the statement in the report, 
the distribution made not being in favour of the 
next of kin at the testator's death, as stated in 
the report, but in favour of the persons who 
would have been the next of kin of the testator 
at the time of the death of the donee of the 
power : and the decree on further directions con- 
tains a declaration to that effect. ... I, how- 
ever, must follow the case as decided. — p. 5 

Pope v. Whitcombe, applied. 

Finch v. Hollingworth, referred to. 

Lawlor v. Henderson (1870) ‘ir. R. 10 Eq. 150 
— m.r. 1 

Pope v. Whitcombe. referred to. 

Dunlop r. Greer (1898) [‘lS99] 1 Ir. R. 324 
porter, m.r: 

Birch v. Wade (1814) 3 V. & B. 198 : 13 
R. R. 181. — M.R., e,v plained. 

Burrough r. Philcox (1840) 5 3VIyh & Cr 72 
COTTEXHAM, L.C.— In Birch V. Wade the pro- 
perty was given in trust, and the donee of the 
power was only tenant for life. — p. 95. 

Birch v. Wade, followed. 

Brierley, In re, Brierley v. Brierlev (1894) 12 
R. 55 ; 43 W. R. 36. — c.A. 

Birch v. Wade, explained. 

Weckes’ Settlement, In re (1897) 66 L. J. Ch. 
179 ; [1897] 1 Ch. 289 ; 76 L. T. 112 ; 45 W. R 
265. — ROMER, J. 

[Iiis lordship explained this case as one in 
which there was a trust for the wife’s relations, 
the words <{ will and desire” being held to show 
an intention that the relations should take, a 
power of selection being left only to the wife.] 

Birch v. Wade, referred to. 

Hall, In re, Sheil r. Clark [1899] 1 Ir. R. 30$. 

— PORTER, M.R. 

Doyley v. Att.-Gen. (1735) 4 Viners’ Abr. 

485 ; S. C. noui. Att.-Gen. v. Doyley 2 
Eq. Cas. Abr. 195 ; 7 Yes. 158, n. — M.R., 
approved. 

Fordvce v. Bridges (1S48) 17 L. J. Ch. 185 ; 

2 Ph. 497.— COTTEXHAM, L.C. 

Doyley v. At t. -Gen., followed. 

Salisbury v. Denton (1S57) 3 K. & J. 531 : 

3 Jur. (N.S.) 740 ; 5 W. R. 865 . — wood, v.-c. 


Att.-Gen. v. Doyley. a pithed. 

Douglas, [n re, Obcrt v. Barrow (1887) 56 
L. J. Ch. 913 ; 35 L. J. Ch. 472, 488 ; 56 L T 
<86 : 35 TV. R. 740.— c.A. 

Boyle v. Peterborough (Bishop) (1791) I Yes 
229 : 3 Bro. C. O. 243 : 2 ICR. IO-C-e.g" 
d me u&*ed and recognised. 

^ Butcher r. Butcher (1812) 1 Y. & B. 89.— 
eldox, l.c. : Vane >\ Dungannon (Lord) (18o4) 
2 feck. *5c Lef. 117. 124: 9 R. R. 63.— redes- 
oale. l.c. ; H’Ghie r. H'Ghie (1817) 2 Hadd. 
plcmer, v.-c. 

Boyle v. Peterborough (Bishop), referred to 
Q i oe1 /: ^singham (Lord) (1S24) 2 Sim. & 
b. 99 : 3 L. J. (O.S.) Oh. 12 ; 25 R. R. UH.— v.-c. 

Boyle v. Peterborough (Bishop), principle 
applied. 

Houston r . Houston (1831) 4 Sim. Oil.— sh\d- 
v ;" c - : Bra r Breo (1831) 2 OI. & 1<\ 453 ; 

8 Bhg-h (jj-.s.) 368. — H.L. (E.). 

Boyle v. Peterborough (Bishop), applied. 

M Grhxe v. M’Ghie (supra), appro ml. 

Ricketts r. Loftus (1811) 4 Y. & 0. 513.— 
EX. EQ. And see post. 

Boyle v. Peterborough (Bishop), referral to. 

Is eathenvay r. Fry (1853) 23 JL. J. Ch. 222- 
Ivay 172, ISO. — wood, v.-c. 

Boyle v. Peterborough (Bishop), applied. 
se r. Head (1855) 24 L. J. Cli. 569 ■ 1 K. & J. 


Att.-Gen. v. Doyley, distinguished. 

Wilson v. Duguid (1883) 53 L. J. Cli. 52 * 24 
Ch. D. 244. 251 ; 49 L. T. 124 : 31 W. R. 945 — 

— CHITTY. J. 


Lee i 

fi20 ; 3 R. 10467 1 Jw.V*)“7» saw?!' 
»91. — WOOD, V.-C. 

T Boyl ®, Peterborough (Bishop), explained. 
Lee r. Olding (1856) 25 L. J. Ch. 580 ; 2 Jur. 
(N.S.) S50 ; 4 "VV. R. 398. — STUART, y.*C. 

Boyle v. Peterborough (Bishop), referred to. 
Joel r. Mills (1857) 3 K. & J. 458, 475.— 
WOOD, v.-c. 

Boyle v. Peterborough (Bishop), applied. 
Ricketts v. Loftus (supra'), referred to 

rc p Cumberlege r. Cumberlege-Ware 
(1890) o9 L. J. Ch. 717 ; 45 Ch. D. 269 ; S3 L T 
52 ; 38 W. R. 767. '* 

stirlixg, j. — A distinction was sought to be 
drawn between the present case and those to 
7£? C 7 h \ ha Y e referred [Boyle v. Peterborough 
{Bishop) and Biohefts v. Loftus), on the ground 
that in them the gift was to a class, and in this it 
is to named individuals. But it is to be observed 
that no case has been cited in which a decision 
that the doctrine laid down in Boyle v. Peter- 
borough (Bishop) does not apply to a case where 
the objects of the power are designated bvname, 
and not simply described as a class. The doctrine 
has been applied in Boyle v. Peterborough 
(Bishop) to a gift to children as a class. It was 
extended, or perhaps I ought not to say extended 
but applied in Bieketts v. Loftus to a gift where 
the objects of the power were all of them named 
but described as the sons and daughters of a 
certain person by his wife ; and I am asked at 
this time, after the passing of the Act of 1874 
L 37 & 38 Viet. c. 37], which abolished altogether 
the doctrine as to non-exclusive powers, not to 
extend it to a case where the persons who are 
the objects of the power are indicated bv name, 
and not by description so as to constitute - a class! 

I think I ought not to accede to that view. 
There is no authority that compels me to adopt 
that view, and it seems to me that it is incon- 
sistent with the view which has been taken bv 



2269 


POWERS. 


2270 


the profession, as indicated by the three toxr- 
writers who have been referred to in the course 
of the argument, siamely, Mr. Jarman. Lord St. 
Leonards, and Mr. Farwell. [His lordship then 
referred to Jarman on Wills? 4th ed.. vol. ii.. 
p. 265 ; Sugden on Powers, 8th ed.. pp. 421, 423. 
and Farwell on Powers, p. 134. [ — p. 719. 

Pitt v. Jackson (1786) 2 Bro. C, C. 51. — 
See S. G. nom. Smith v. Camelford 
(Lord) (1793-5) 2 Ves. 67S ; 3 R. It. 
30. — L.C.. applied. 

Piobinson r. Haidcastle (1788) 2 Term Hep 
241 : 1 E. E. 407.—K.R. 

Pitt v, Jackson, distinguished. 

Bristow v. Waldo (1 794) 2 Ves. 336; 2 E. K. 
235. — L.c. 

Pitt v. Jackson, dixeusaed and limited. 
Routledge r. Do ml (1794)2 Ves. 357 ; 2 E. E. 
250. — m.r. ; Brudenell v. Elwes (1801) 1 East 
442, 449.~K.3i. : (1802) 7 Ves. 382. 390 ; 0 E. E. 
310. — L.C 

Pitt v. Jackson, applied. 

Thornton r. Bright (1830) 6 L. J. Ch. 121 ; 2 
Myl. & Or. 230. — COTT EXHAM, L.c. 

Pitt v. Jackson, applied. 

Vanderplank v. King (1843) 3 Hare 1 : 32 
L. J. Oh. 497 ; 7 Jur. 548. — WIGRAM, V.-c. 

Pitt v. Jackson, foil meed. 

Stackpoole r. Staekp.-ole (3843) 4 Br. & War. 
320, 330 ; 2 Con. & L. 50 6 ; 6 Ir. Eq. B. 1S.—L.C. 

Pitt v. Jackson, distinguished. 

Monypenny e. Dering (1847) 17 L. J. Ex. 81 ; 
16 M. & W. 418. — EX. See supra, col. 2137. 

Pitt v. Jackson, referred to. 

Douglas r. Willes (1849) 7 Hare 51 S.— 
WIGRAM, V.-C. 

Pitt v. Jacxson. discussed. 

Monypenny r. Bering (1 S50) 20 L. J. Ch. 
153; 7 Hare 568. — WIG RAM, V.-c.; affirmed on 
different grounds 

Pitt v. Jackson, observed on. 

Monypenny r. Dering (1S52) 22 L. J. Ch. 
313; 2* Be G. M. & G. 145; 17 Jur. 467.—ST. 

LEONARDS, L.C. 

Pitt v. Jackson, explained. 

Lee r. Head (1855) 24 L. J. Ch. 5G9 ; 1 K. & 
J. G20; 3 Eq. E. 1046; 1 Jur. 0ST.S.) 722,; 3 
W. E. 591, — WOOD, V.-C, 

Pitt v. Jackson, discussed. 

Juttendromohun Tagore v. Ganendromohun 
Tagore (1872) L. E. Ind, App. Supplement, p. 77. 
—p.c. 

Nicholl v. Nicholl (1777) 2 W. Bl. 1159.— 
C.P., referred to. 

Vanderplank r. King (supra) ; Stackpoole c. 
Stackpoole (supra}. 

Nicholl v. Nieholl, commented on and not 
applied . 

Monypenny ■??. Bering (1847) 17 L. J. Ex. 81 : 
16 M. k W. 418. — ex. 

Nicholl v. Nicholl, observed on. 

Monypenny r. Dering (1852) 22 L. J. Ch. 
313 ; 2 Be G. M. &: G. 145 ; 17 Jur. 467. — ST. 
LEONARDS. L.C. 


Nicholl v. Nicholl. discussed. 
Juttendromohun Tagore v. Ganendromohun 
Tagore (1872) 'L. K. Ind. App. Supplement, 
p. 77.— P.c. 

Devonshire (Duke) v. Cavendish (1782) 
2 Term Eep. 245. — K.B., commented on. 
Crompe r. Barrow (1799) 4 Ves. 681 : 4 R. E. 
318.— M.R. 

Woodcock v. Renneck (1841) 11 L. J. Ch. 
110 ; 4 Beav. 190. — m.R. ; affirmed , (1842) 
1 l’li. 72 ; 6 Jur. 138. — L.c. : and Winn 
v. Fenwick (1849) 18 L. J. Ch. 337 ; 11 
Beav. 438: 13 Jur. 996.— M.R., observed 
on. 

Lambert r. Thwaites (1866) 35 L. J. Ch. 406 ; 
L. R. 2 Eq. 151, 158 ; 14 L. T. 359 ; 14 W. H. 532. 

— KIXDERSLEY, V.-C. 

Lambert v. Thwaites, principle applied. 
Wilson r. Buguitl (1883) 33 L. J. Ch. 52 ; 24 
Ch. B. 244, 251 ; 49 L. T. 124 ; 31 W. E. 945.— 
CHITTY. J. 

Longmore v. Broom (1802) 7 Ves. 124. — 

M.R.. discussed. 

Penny r. Turner (3848) 17 L. J. Ch. 133 ; 2 
Pll. 493? — COTT-EXHAM, L.C. 

Penny v. Turner, referred to. 

Foidyee r. Bridges (3 84S) 17 L. J. Ch. 185 ; 2 
Ph. 497 ; 2 C. P. Cooper 326. — COTTENHAM, 
L.c. ; reversing 10 L. J. Ch. 81. — M.R. 

Fordyce v. Bridges and Longmore v. Broom, 

applied. 

Salusburv v. Benton (1857) 3 K. & J. 529 ; 3 
Jur. (N.S.) 740 ; 5 W. R. 8G5. — WOOD, V.-C, 

Penny v. Turner, discussed. 

White’s Trusts, In re (I860) Johns. 656. — 
wood, v.-c. 

Walsh v. Wallinger (1£&0) 2 Russ. & M. 
78 ; Tamlyn 425 ; 34 R. R. 23 : 9 L. J. 
(O.S.) Ch. 7. — M.R., discussed. 

Lambert v. Thwaites (i860) 35 L. J. Ch. 406 ; 
L. R. 2 Eq. 151, 155 ; 14 L. T. 159 ; 14 W. K. 532. 
—KINDERS LET, v.-c. ; Moore V. Ffolliot (1887) 
19 L. R. Ir. 499, 504.— porter, m.r. 

Witts v. Boddington (1790) 3 Bro. C. C. 95 ; 
5 Ves. 503. — L.C., explained. 

Bnrrough v. Philcox (1840) 5 Myl. <fc Cr. 72 ; 
5 Jur. 453.— COTTENHAM, L.C. 

Witts v. Boddington. explained. 

Pocock r. Att.-Gen. (1876) 46 L. J. Ch. 795 ; 
3 Ch. D. 342 ; 35 L. T. 575 ; 25 W. R. 277.— 
HALL, v.-c. ; affirmed. c.A. 

Witts v. BoddiDgton, explained. 

Weekes’ Settlement, In re (1897) 66 L. J. Ch. 

1 79 ; [1897] 1 Ch. 289 : 76 L. T. 112 ; 45 W. E. 
265. — ROAIER, J. 

His lordship referred to Witts v. Boddington 
as a decision on a peculiar will where the power, 
as between the testator and the donee, was in the 
nature of a trust. — p. 181. 

Robinson v. Hardcastle (17S8) 2 Term Eep. 
241, 781 : 2 Bro. C. C. 23, 344 ; J[ R. R. 
4G7 . — k.b., explained. 

Crompe v. Barrow (3 799) 4 Ves. 683 ; 4 E. E. 
318. — m.r. And ace Brudenell r. Elwes (xttpra, 
col. 2269). 
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Rubins on v. Hardcastle. referred to. 
Williamson r. Farwell (or Farnell) »(18S7) 56 
L. J. Ch. 645 ; 35 Ch. D. 12S, 134 ; 56 L. T. 824 : 
3G W. R. 37.— NORTH. J. 

Robinson v. Hardcastle, referred tu. 

Abbott. In re. l’eacoek r. Frisont (1S92) 62 
L. J. Ch! 46: [1803] 1 Ch. 51; 3 R. 72 ; 67 
L. T. 794 ; 41 W. R. 154. — STIRLING, J. 

Brown v. Higgs (1799—1803) 4 Ves. 70S. — 
m.b. : 5 Ves. 495 . — m.r. ; 8 Yes. 561 : 4 
R. R. 323. — L.C. ; affirmed , (1813) 18 Yes. 
192.— H.L. (e.). applied. 

Birch r. Wade (1814) 3 V. & B. 198 ; 13 R. R. 
181. — GRANT, II. R. 

Brown v. Higgs, discussed and- applied. 
Burrough v. Philcox (1840) 5 Myl. & Cr. 72 ; 5 
Jur. 453 .— cotteniiam, l.c. 

Brown v. Higgs, explained. 

Penny v. Turner (I84S) 17 L. J. Ch. 133 ; 2 
Ph. 493. — L.c. ; Christ’s Hospital r. Grainger 
(1849) 19 L. J. Ch. 33 : 1 Mac. k Ci. 460; 1 
Hall & TV. 533 : 14 Jur. 839. — L.c. 

Brown v. Higgs, explained and dis- 
tinguished. 

Cowper r. Mantell (No. 2) (1856) 22 Beav. 231. 

—ROM ILLY, M.R. 

Brown v. Higgs, not applied. 

Brook V. Brook (1856) 3 Sm. k G. 280. — 
STUART, V.-C. 


Brown v. Higgs, reform! to. 

Ahearne v. Ahearne (1881) 9 L. R. li*. 144. — 
j PORTER, 5I.R. 

Brown v. Higgs, diseased. 

Wilson v. Duenid (1883) 24 Ch. D. 244 : 53 
L. J. Ch. 52 ; 49 L. X. 121 ; 31 W. R. 945. 

err ITT Y. J. — Tn Ifr-ncn v. Higgs l hit tiro vision 
j was to apply the remainder of the rent “to 
such children of my nephew 8. Brown as my 
said nephew J. Brown shall think rno.-t deserving, 
and that will make the host use of it. or. to the 
children of my nephew W. A. Brown, if any 
such there are or shall be.’’ That case was twice 
argued before the then M.R.. and he held that 
all the children of S. Brown and the children of 
his nephew W. A. Brown were entitled. He 
said [4 Yes. 719], “The fair construction is, that 
at all events the testator meant it to go to the 
children, and these words of appointment he 
used only tu give a power to J. Brown tu select 
some and exclude the others.” That point came 
before Lord Eldon on appeal, and he observed 
at the end of his judgment [8 Yes. 576] that he 
entertained doubts on the construction of the 
instrument before him, and would never cease 
to entertain those doubts, still he affirmed the 
decree of the M.R., and that decree was also 
affirmed in the H. L. [18 Yes. 192]. it appears 
to me that that decision is in point. The 
reasoning which Lord Eldon applies in his 
judgment in Brown v. Higgs i o Hard ha/ v. (rhjn 
[1 Atk. 469, nee supra, col. 2195] ought not in 
my opinion to be applied to the case before me. 
— p. 24S. 


Brown v. Higgs, referred to. 

Joel r. Mills (1857) 3 K. & J. 458, 474.— 
wood, V.-C. ; Salusbury v. Denton (1857) 3 

K. & J. 529; 3 Jur. (n.S.) 740; 5 W. R. 865. 
— WOOD, v.-c. ; Bernard r. Minshull (1859) 28 

L. J. Ch. 649 ; Johns. 276 ; 5 Jur. (n.S.) 981. — 

wood, v.-c. 

5 * 

Brown v. Higgs, applied. 

White’s Trusts, In re (1860) Johns. 656. — 


Brown v. Higgs and Ahearne v. Ahearne 

(supra'). diseased. 

Moore r. Ffolliot (1887) 19 L. R. Ir. 499, 502.— 

PORTER, M.R. 

Brown v. Higgs, considered. 

Weekes’ Settlement. In re (1897) 66 L. J. Oh. 
179 ; [1897] 1 Ch. 289 ; 76 L. T. 112 ; 45 W. R. 
265. — ROMER, J. See pod, col. 2275. 


WOOD, v.-C. 

Brown v. Higgs, not applied. 

Goldring r. Inwood (1861) 3 Cliff. 139 ; S Jur. 
(n.s.) 206 ; 5 L. T. 17.— stuart, v.-c. 

Brown v. Higgs, referred to. 

Phene’s Trust, In re (1868) L. R. 5 Eq. 346. — 
ROMILLY, M.R. 

Brown v. Higgs, doctrine applied. 

Butler v. Gray (1869) 39 L. J. Ch. 291 ; L. R. 
5 Ch. 26, 30; 18 W. R. 393.— L.C. See pod, 
col. 2274. 


Brown v. Higgs, applied. 

Patterson, In re, Dunlop r. Greer (1898) 
[1S99] 1 Ir. R. 324, 336. — PORTER, M.R. 

Brown v. Higgs, discussed. 

Hall, In re. Sheil r. Clark [1899] 1 Ir. R. 80S, 
313. — PORTER, M.R. 

Goldring v. Inwood (1861) 3 Giff. 139 : 8 
Jur. (n.s.) 206 : 5L.T. 17.— stuart. v.-c., 
follotred. 

Regan's Estate, In re (1893) 31 L. R. Ir. 246. 
— MONROE, J. 


Brown v. Higgs, applied. 

Carthew r. Enraght (1872) 26 L. T. 834 ; 20 
W. R. 743.— WICKENS, v.-c. 

Brown v. Higgs, applied. 

Pocock *. Att.-Gen. (1876) 46 L. J. Ch. 795 : 
3 Ch. D. 342, 348 ; 35 L. T. 575 ; 25 W. R. 277.— 
HALL, v.-c. ; affirmed, c.A. 

Brown v. Higgs, not applied. 

Porter r. Badueley (1S77) 5 Ch. D. 542.— 
HALL, V.-C.^ 

Brown v. Higgs, distinguished. 

Sprague. In re, Miley v. Cape (1880) 43 L. T. 
236.— MALINS, V.-C. 


Casterton v. Sutherland (1804) 9 Ves. 445. — 
M. R., referred to. 

Alloway ■/*. Alioway (1843) 4 Dr. & War. 3S0 ; 
2 Con. & L. 509.— SUGDEN, L.C. 

Casterton v. Sutherland, distinguished and. 
not applied. 

Half head r. Shepherd (or Sheppard) (1859) 
28 L. J. Q. B. 24S ; 1 El. k El. 91S.— Q.B. 

Casterton v. Sutherland and Brown v. 
Pocock (1833) 6 8im. 257 ; 38 R. R. 107. 
— V.-C., discussed. 

Lambert v. Thwaites (1866) 35 L. J. Ch. 406 ; 
L. R. 2 ICq. 151, 156: 14 L. T. 159: 14 W. R. 
532. — KTNDERSLI5Y. V.-C. 
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Burrough v. Philcox (IS4u‘i 5 Myl. k Cr. ■ Salisbury v. Denton. followed. 

72 ; 5 Jur. 453. — L.C., rtf rrcil r»j. Brierli.-v. In re. Brierley r. Brierley (1894) 12 

Penny r. Turner (1848) 17 L. J. Cm. 133 : 2 i R. 55 ; 43 \Y. R. 30.— C.A. HERSCHELL, L.C., 

Ph. 403 . — cottenham, l.c. ! LIN'D LEY and davey, L.JJ. Sec judgment of 

Burrough v. Philcox, ap/die/1. . ^ ie ^* c * 

Hutchinson r. Hutchins. ra (18 Jo) 13 Ir. Eq. j Healy v. Bonnery (1853) 3 Ir. C. L. R. 213. 
R. 332. — L.c. | — i:x., eon Mule red anti distinguished. 

Burrough v. Pbilcox, explained and distin- 1 Aiieamu r. Ahearne (1881) 9 L. R. Ir. 144, 

gut shed. 1 148.-31.3. 

Cowper r. Mnntoll iNo. 2} (1850) 22 Beav. ■ Healy v. Bonnery, diseussed. 

231.— komilly, *M.!». i Moore r. Ffnlliot (1887) 19 L. R. Ir. 499. 


Burrough v. Pbilcox. applied. 

White’s Trusts. In re (I 860 ) Johns. 050.— 
WOOD, V.-C. 

Burrough v. Pbilcox, discussed. 

Pocock r. Att.-Gen. (1870) 46 L. J. Ch. 795 : 
3 Oil. P. 342, 318 : 35 L. T. 575 : 25 W. It. 277. 
— hall, v.-c. : ullirmed, C.A. 

Burrough v. Philcox, applied. 

Alien rue r. Ahearne { 1881) 9 L. It. Ir. 141. 
149. — M.3I. 

Burrough v. Philcox. discussed. 

Wilson r. Duguirt (1883) 53 L. J. Ch. 52 : 24 
Ch. D. 244, 250 : 49 L. T. 124 ; 31 W. B. 915.— 
CHTTTY, J. ; Moore r. Ffolliot (1887) 19 L. It. 
Ir. 499.— PORTER, 51. it. 

Burrough v. Philcox. discussed . 

Weekes 1 Settlement, In re (1897) 00 L. J. Ch. 
179 ; [1S97] 1 Ch. 289 ; 70 L. T. 112 : 15 W. R. 
265. 

HOMER, j. — Next comes Burrough v. Phihv ./* 
on a very peculiar will. It directed that certain 
stock and real estate should remain unalienated 
until certain contingencies were completed, and 
then gave life interests to children with remainder 
to their issue, and declared that in default then rhe 
same should he disposed of as thereinafter men- 
tioned — namely, the survivor of two children tu 
have power of disposal by will among a class 
mentioned. This was held to create a trust in 
favour of the class, subject to a power of selec- 
tion and distribution in the surviving child. 
And why ? Because, by the terms of his will, 
the testator intended and purported to dispose 
of the property absolutely, seeing that on the 
contingencies being completed he declared that 
the property should be “ disposed of ” as after 
mentioned. — p. 180. 

Burrough v. Pbilcox, referred to. 

Hall, In re, Shell r. Clark [1899] 1 Ir. R. 
30S. — POUTER, M.B. 

Bull v. Vardy (1791) 1 Yes. 270.— EX., 
explained. • 

Cowper r. Mantell (No. 2) (1856) 22 Beav. 
231.— EOMILLY, M.B. 

Bull v. Vardy, distinguished. 

Brierley, In re, Brierley v. Brierley (1894) 12 
R. 55 ; 43 W. R. 3G. — C.A. 

Salusbury v. Benton (1857) 26 L. J. Ch. 
851 : 3 K. & J. 529 ; 3 Jur. (n.S.) 740 ; 
5 W. R. 865.— WOOD, V.-C., referred to. 
Lambc r. Eames (1870) 40 L. J. Ch. 15 : 
L. R. 10 Eq. 207, 273.— MALIXS, V.-C. ; affirmed. 
40 L. J. Ch. 447 ; L. R. 0 Ch. 597 ; 25 L. T. 
175 : 19 W. R. 659.— L.JJ. 

Salusbury v. Benton, referred to. 

Wilson r. Puguid (1883) 53 L. J. Ch. 52 ; 24 
Ch. P. 244, 251 - 49 L. T. 124 ; 31 W. R. 945.— 

CHITTY, J. 


— M.B. 

Healy v. Bonnery, explained. 

Brierley, In re, Brierley v. Brierley (1894) 
12 R. 55 ; 43 W. R. 36. — C.A., referred to. 

Weckc-s' Settlement. In re (1S‘.)7) 66 L. J. Oh. 
179 ; [1897] 1 Ch. 289 ; 76 L. T. 112 ; 45 W. R. 
265. 

homer. J. — In Healy v. Bonnery there was a 
gift of a freehold interest to a daughter for life, 
wiih power by deed or will to dispose of the 
same to and among her children, and no gift 
over in default of appointment. There was, 
indeed, a residuary gift, but that — as was 
pointed out by the C. A. in Iirierley , In re — is 
not equivalent to a gift over in default of appoint- 
ment for the purposes of the above proposition 
r rhat a gift in favour of the class is to be 
implied where the power is not exercised]. The 
case, therefore, was merely a devise for life with 
power by deed or will to appoint the remainder 
to and among the children, and that was held 
not to give an estate by implication to the 
children. — p. ISO. 

Healy v. Bonnery, Weekes’ Settlement, 
In re : Crossling v. Crossling (1794) 2 
Cox 396 ; 2 R. R. 88. — ex., referred to. 

Brierley, In re, Brierley v. Brierley, 

discussed. 

Hall, In re, Sheil r. Clark [1899] 1 Ir. R. 308. 

— PORTER, M.B. 

Brook v. Brook (1856) 3 Sm. & G. 280. — 
STUART, v.-c.. distinguished. 

Butler r. Grav (1869) 39 L. J. Ch. 291 ; L. R. 
5 Ch. 26, 31 : 18 W. R. 193. 

hatherley. L.c. — In that case there was a 
plain absolute gift ro a lady for her separate use, 
and then a power to give among children by will, 
with no limitation over, and nothing at all point- 
ing to a life interest in the property, but simply 
this power. The V.-C. held that the circum- 
stances of the power being given did not bring 
the case within the doctrine of Brown v. Higgs 
(4 Yes. 717, supra, col. 2271). and that the power 
was there given, and would probably be given for 
the purpose of enabling the lady, when under 
coverture, to dispose by will of the property, and 
that the absolute right of the lady to the property 
was not- thereby impeached. But here the case 
is different in two particulars, each of them of 
importance. First, the sum is to be invested ; 
the dividends are to be paid to each of the 
children’s own use during their respective lives, 
and if they leave a child or children born in 
wedlock, then the principal to be at the disposal 
of the parent by will to such child or children. 
Further, there is a gift over in the event of there 
being no child or children. — p. 293. # 

Brook v. Brook, applied. 

Lnmbe r. Fames (1870) 40 L. J. Ch. 1 5 ; 
L. R. 10 Eq. 267, 273.— MALI NS, V.-C. : affirmed, 
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(1871) 40 L. J. Oh. 447: L. 11. fl Cli. .“97: 25 
L. T. 175 ; 19 W. 11. 659.— L.JJ. 

Brook v. Brook, referred to. 

Ahearne r. Ahearne (1881) 9 L. R. Ir. 144. 
149.— M.E. ; Long v. Lane (1885) 17 L. H. 
Ir. 11. — poktee, M.E. (affirmed, (1886).— CA.) ; 
Martin r. Martin (1886) 19 L. 11. Ir. 72.— 

CHATTEETOY, V.-C. 

Brook v. Brook, discussed. 

Moore r. Ffolliot. (1887) 19 L. R. Ir. 499. — m.e. 

Brook y. Brook, distinguished. 

Smith r. Smith (1887) 19 L. R. Ir. 514. — m.e. 

Brook y. Brook, referred to. 

Hall, In re, Sheil r. Clark [1899] 1 Ir. R. 308. — i 

PORTER, M.E. “ j 

Phene’s Trust, In re, (1868) L. R. 5 Eq. 346. j 
— romilly, M.R.. distinguished. j 

Armstrong r. Armstrong *(1869) 3S L. J. j 
Oh. 463 ; L. R. 7 Eq. 518, 522 ; 20 L. T. 776 ; I 
17 W. R. 570.— JAMES, v.-o. 

Phene’s Trust, In re, and White’s Trusts, 
In re (I860) Johns. 656 . — wood, v.-c.’ 
distinguished. 

Wilson v. Duguid (1SS3) 24 Ch. D. 244: 
53 L. J. Ch. 52 ; 49 L. T. 124 ; 31 W. R. 945. 

ohitty, j. — There are cases which are plainly 
distinguishable, such for instance as Phene’s 
Trust , In re. before Sir J. Romilly, where on the 
true construction of the terms used, he con- 
sidered that a personal enjoyment was intended 
by the persons who were the objects of the power, 
and that being so, he considered himself justified 
in holding that only those who were living at the 
time of the death of the donee of the power were 
entitled to the fund. And White's Trust, In re, 
before Lord Hatherley, is a case to be referred to 
the same principle. — p. 251. 

White’s Trusts, Jn re, discussed. 

Stanger, In re, Moorsom r. Tate (1891) 60 
L. J. Ch. 326 ; 64 L. T. 693 ; 39 W. R. 455.— 
chitty, J. ; Weekes’ Settlement, In re Qmt). 

Caplin’s Will. In re (1S65) 34 L. J. Ch. 578 ; 

2 Dr. & Sm. 527 ; 6 N. R. 517 ; 11 Jur. ! 
(N.S.) 383 ; 12 L. T. 526 ; 13 W. R. 646.— 
KINDEESLEY, V.-C., applied. 

Coogan v. Hayden (1879) 4 L. R. Ir. 585, 592, 
—EX. D. 

Caplin’s Will, In re, and Butler v. Gray 
(1869) 39 L. J. Ch. 291 ; L. R. 5 Ch. 26 ; 
18 W. R. 193.— HATHERLEY, L.C. j revers- 
ing MALINS, V.-C., discussed. 

Weekes’ Settlement, In re (1897) 66 L. J. 
Ch. 179; [1897] 1 Ch. '289: 76 L. T. 112; 
45 W. R. 265. 

romer, J. — [His lordship referred to Caplin's 
Will, In re, as a gift to a class with a power of 
selection in the wife, and he said that the general 
statement in the judgment as to an implied trust 
went beyond the facts of the case, and must be 
considered with reference to the will then before 
the Court ; to White's Trust, In re (supra'), as 
being a similar case, the general statement in 
the judgment as to the effect of Brown v. Higgs j 
(supra, col. 2271) and Burrough v. Phileo.r 
(supra, col. ^2 73) being, in his lordship’s opinion, 
too large, and meant doubtless to hold good only 
where the facts were similar — that is, where the 
Court could infer that the class was intended to 


take, a power of selection being given to the 
donee: and to Hurler 7. drug as a case where 
there was a sufficient indication, that The class 
was to take.] 

Halfhead v. Shepherd (or Sheppard', f 1859) 
28 L. J. Q. B. 248 : 1 EL & El. 91 S.— q.b. ; 
and Grace v. Wilson, Sugilen on Powers, 
7th ed., vol. i.. p. 257, Stli ed., voL i„ p. 21 0, 
discussed. 

Moore r. Ffolliot (1S87) 19 L. R. Ir. 499.— 
PORTER, M.E. 

Moore v. Ffolliot and Wilson v. Duguid 
(1883) 53 L. J. Ch. 52 : 24 Ch. D. 214 ; 
49 L. T. 124 ; 31 W. R. 945.— CHITTY, J., 
referred to. 

Patterson. In re, Dunlop r. Greer (1898) [1899] 

1 Ir. R. 324.— PORTER, M.R. 

Marlborough (Duke) v. Godolphin (Lord) 
(1750)2 Ves. sen. 61. — L.C., discussed. 
Brown /*. Higsrs (I860) 5 Ves. 495. — M.R. : 
(1803) 8 Ves. 561 4 R. R. 323.— L.C. : Vane r. 
Dungannon (Lord) (1S04) 2 Sch* & Lef. 117. 
124 : 9 R. R. 63.— L.C. 

Marlborough (Duke) v. Godolphin (Lord), 

commented on. 

Burrough v. Philcox (1840) 5 Myl. & Or. 72 ; 
5 Jur. 453.— COTTEYHAM, L.C. 

Marlborough (Duke) v. Godolphin (Lord), 

referred to. 

Hutchinson r. Hutchinson (1850) 13 Ir. Eq. 
R. 332. — L.C. ; Salusbury v. Denton (1857) 26 
L. J. Ch. 851 ; 3 K. & J. 529 ; 3 Jur. (Y.s.) 740 ; 
5 W. K. 865. — Ivood, v.-c. 

Marlborough (Duke) v. Godolphin (Lord), 

not applied. 

Caplin’s Will, In re (1865) 34 L. J. Ch. 578 ; 

2 Dr. & Sm. 527 ; 6 X. R. 517 ; 11 Jur. (Y.S.) 383 ; 
12 L. T. 526 ; 13 W. R. 646.— KINDEESLEY, Y.-C. 

Marlborough (Duke) v. Godolphin (Lord), 

referred to. 

Vizard’s Trusts, In re (1866) 35 L. J. Ch. 804 ; 
L. R. 1 Ch. 588, 593 ; 12 Jur. (Y.S.) 68 ; 14 W. R. 
1000. — L.JJ. : Pocock r. Att.-Gen. (1876) 46 L. 
J. Ch. 795 ; 3 Ch. D. 342, 348; 35 L. T. 575 ; 
25 W. R. 277. — HALL, V.-c. (affirmed, C.A.). 

Marlborough (Duke) y. Godolphin (Lord), 

commented on. 

Wilson r. Duguid (1883) 24 Ch. D. 244 ; 53 
L. J. Ch. 52 ; 49 L. T. 124 : 31 W. R. 945. 

CHITTY, J. — ‘Marlhmmgh (Duke) v. Godolphin 
(Lord), though it is a decision of Lord Hardwicke, 
would not be followed in the present day. — p. 250. 

Marlborough (Luke) v. Godolphin (Lord) 

referred to. 

Dowsett. In re, Dowsett r. Meakin (1900) 
71 L. J. Ch. 149 ; [1901] 1 Ch. 398 ; 49 W. R.268. 
— FAKWELL. J. 

Marlborough (Duke) y. Godolphin (Lord), 

referred to. 

Moses, In re, Beddington v. Beddington (1901) 
71 L. J. Oh. 101 ; [1902] 1 Ch. 100 ; 85 L. T. 596. 
— C.A. : affirmed, h.l. See supra, col. 2234. 

Pennefather v. Pennefather (1873) Jr. R. 7 
Eq. 300. — C.A., applied. 

L’ Estrange e. L’Estrange (1890) 25 L. R. Ir. 
399, 408.— M.E. 
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15. POWERS OF REVOCATION AM) NEW 
Appuintaient. 

Ward v. *LenthaI (1667) iriuernn 343 : 
2 Keblc 260 . — k.b. 

Be ter red to, r. Ton lAmop (184s) 17 

L. J. Ch. -181 : 7 Hare 42 : 12 Jur. 672.— v.-e. ; 
d i st i Jiff u l xh ed . Montagu t*. Kilter (1853) 22 L. J. 
Ex. 134 : 8 Ex. 5i>7. — i:x. : Evans >\ Saunders 
(1857d.— -L.JJ. [post) : Saunders r. Evans (IS»J1). 
— H.L. (j)Osr). 

Hele v. Bond (1717) Pre. Ch. 171 ; 1 Eq. Cas. 
Abr. 312 : Sugden nil Power*. Append. 
No. 2. distinguished. 

Evans r. Saunders (183. I) 6 I)e (1. M. & G. 
<*34. OfM ( tioxf ) : Saunders r. Evans (1861) 8 
H. L. Cas. 721. 78n ( post ). 

Montagu v. Eater and Sheffield v. Von 
Bonop (supra), approved. 

Evans r. Saunders (I *55) 24 L. J. Ch. (Mil : 
6 Be (1. M. & G. 654. 060 : l Jur. (N.S.) 265. — : 
reversing 22 L. J. Ch. 471, 1024: 1 Drew. 413. 
034: 17 Jur.388: IS Jur. 250 . — kindersley.v.-c. 

Montagu v. Kater arid Evans v. Saunders. 

explained and not tip piled. 

Walker /*. Armstrong (1*56) 25 L. J. Ch. 402 : 
21 Beav. 3u5 : 2 Jur. (x.s.) 050 ; 4 W. Ft. 770.— 
ROAtILLY, M.R. 

Montagu v. Xater and Sheffield v. Von 
Bonop, ref owed to. 

Evans v. Saunders, (//finned. 

Saunders r. Evans (1801) 31 L. J. Ch. 233 ; 
8 H. L. Cas. 721, 73u. 742 ; 7 Jur. (N.S.) 12105 : 5 
L. T. 120 : 0 W. lb 5«>1. — H.L. (E.). 

Fitzgerald v. Fauconberge (Lord) (1729 — 
1730) Fitz. 207 : 0 Bvo. P. C. 205. — L.c. 
anil [f. L., referred io. 

Harnett r. Wilson (1843) 12 3,. J. Ch. -128 : 2 
V. & 0. C. 0. 407 ; 7 Jur. 503 . — knight BizrcE, 

V. -C. ; Heather /*. O’Neill (1858) 27 L. J. Ch. 51 3 : 
2 Be G. «fc J. .399 : 4 Jur. (n.S.) 557 ; 0 IV. R. 484'. 
— C.A. ; KNIGHT BRUCE, L.J .'dissenting. 

Irwin v. Rogers (1*48) 12 Ir.Eq.lt. 151). — L.C. 
Applied. Morgan, In re (1857) 7 Ir. Ch. R. 18, 
51. — P.c. (IR.) : distinguished, Minch in r. Min- 
ch in (1871) Jr. It. 5 Eq. 17S, 180. — 3M. R. (affirmed, 
lb. 25 S. — l.j. dissenting). 

Morgan. In re, distinguished. 

Minchin r. Mincliin ( [supra ) : L’E. strange r. 
L’Estrange (1800) 25 L. It. Ir. 300, 412 . — ark. 

Pomfret v. Perring (1S54) 24 L. J. Ch. 1S7 ; 
5 De G. M. & G. 775 ; 3 Eq. It. 145 ; 1 Jur. 
(N.S.) 173 : 3 W. li. 81. — L.JJ. ; varying 
IS Beav. 018. — M.R., applied. 

Palmer r. Newell (1S55) 20 Beav. 82 : 8. C. 
mm. Benham r. Newell, 24 L. J. Ch. 424; B 

W. It. 8 33. — ROM ILLY, ar.R. ; affirmed, 25 Li J, 
Ch. 461 ; 8 JDe G. M. & G. 74 : 2 Jur. (n.s.) 208 ; 
4 W. R. 346.— L.JJ. 

Pomfret v. Perring, di ant sated. 

Bernard r. Minshull (1S50) 28 L. J. Ch. 640 : 
Johns. 276 ; 5 Jur. (n.S.) 931.— wood, V.-C. 

Pomfret v. Perring, distinguished . 

Jones, In re, Greene r. Gordon (1886) 34 
Ch. B. 65 : 56 L. J. Oh. 58 ; 55 L. T. 597 ; 35 
W. R. 74. ' 

kay, J. — Then ... it was said that this power 
was like, and must he treated as, a power of 
revocation and new appointment, and Pomfret 
y. Perring was referred to, where it was held 


j that a general devise and bequest iu exercise of 
J any power whatsoever given to a testatrix by 
I certain indentures or otherwise howsoever did 
nor extend to property which the testatrix could 
not appoint without exercising a power of 
revocation. But it. must be observed that in 
that case there was another power to which the 
appointment could apply, and if that had not 
been so. no doubt other considerations would have 
j prevailed. — p. 68. 

Pomfret v. Perring and Palmer (or Benham) 
v. Newell (supra, col. 2277), approved. 
Charles r. IUirke (1888) 48 Ch. D. 223, n. ; 60 
L. T. 38i i. — KAY, J. 

Pomfret v. Perring. discussed. 

Wells, In re. Hurdisty r. Wells (1889) 58 
L. J. Ch. 835 : 42 Ch. B. 646, 654 ; 61 L. T. 588 ; 
38 W. Jl. 220.— STIRLING-, J. 

Pomfret v. Perring, considered. 

Palmer v. Newell, followed. 

Brace, In re, Welch r. Colt [1891] 2 Cli. 671 ; 
60 L. J. Ch. 50 5 : 64 L. T. 525 : 39 W. R. 508. 

north, J. — In Pomfret v. Perring the power 
was a special one. aud that gives ground for an 
argument that that case is distinguishable from 
the present. But .1 think that the reasons given 
by the L.JJ. in that case are not addressed to a 
special power as distinguished from a general 
power, and tlie, observations of Knight Bruce, 
L.J., and certainly the earlier observations of 
Turner, L.J.. seem to nie to go the whole length 
required. But. as far as I am concerned, the 
matter is settled, because not. only was that view 
adopted by Sir J. Romilly, in Palmer v.' Xewell 
though it may be said that his observations 
amount rather to a dictum than to a decision 
landing upon me, but iu the recent case of 
Charles v. Burhe (post). Kay, J. actually decided 
the very point, and I cannot distinguish that 
case from the present. . . . But I follow it the 
more readily when, in my opinion, it is entirely 
in accordance both with principle and with my 
own view of the authorities. — p. 677. 

Pomfret v. Perring, principle applied. 
Wallingers Estate. In re [1898] 1 Ir. R. 39, — 
C.A. 

Charles v. Burke (supra), followed. 

Phillips, In re, Robinson v. Burke (3889) 58 
L. J. Ch. 44S ; 41 Ch. I). 417, 421 ; 60 L. T. 808 ; 
37 W. E. 50b— CHITTY, J. ; Brace, In re (supra) ; 
Newman Hall, In re (post). 

Brace, In re, Welch v. Colt (supra), followed. 
Newman Hall, In re, Rawlings r. Hall (1903) 
19 T. L. R. 420.— eady ; j. 

Duguid v. Fraser '(1S86) 55 L. J. Ch. 285 ; 
31 Ch. D. 449 : 54 L. T. 70 ; 34 YV. B. 
267. — kay, j.. discussed and applied. 
Carey, In re, Mitchell r. Ewing (1899) [1901] 

1 Ir. Ib 81. — porter, m.r. 

16 . Powers of Charging and Jointure. 

Mildmay’s Case (1584) 1 Co. Rep, 175 a , 
discussed and explained. 

Peover v. Hassall (1861) 30 L. J. Ch. 314 ; 1 
J. & H. 341 ; 7 Jur. (n.S.) 406 ; 4 L. T. 113 ; 9 
W. R. 399. — wood, v.-c. 

Wilson v. Halliley (1830) 1 Russ. & M. 590 ; 

8 L. J. (O.s.) Ch. 171 ; 32 R. Rr2SG.— M.B., 
applied. 

Wragg v. Movlev (1S66) 14 W. R. 040. — wood. 
v.-c. 
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Wilson v. Halliley and Trafford v. Ashton ; 

(1718) 1 P. Wms. 415. — L.C.. discussed. I 

Metcalfe v. Hutchinson (1875) 45 L. J. Ch. 
210; 1 Ch. D. 591, 597. — jessel, m.r. 

Trafford v. Ashton, referred to. 

Drax, In re, Saville v. Drax (1903) 72 L. J. Ch 
505 : [1903] 1 Ch. 781, 791 ; 88 L. T. 510 • 51 
W. B. 612.— C.A. 

Simpson v. O’Sullivan (1S40) 7 Cl & F. 550 ; 
West 337 . — h.l. (ir.), applied. 

Creagh’s Estate, In re (1890) 25 L. R. Ir. 12S. 
— MONROE, J. 

Jamieson v. Trevelyan (1854) 23 L. J. Ex. 
281 ; 10 Ex. 269 .— ex, distinguished. 

De Hoghton, In re. De Hoghton v. De 
Hoghton (1896) 65 L. J. Ch. 667 ; "[1896] 2 Oh. 
385 ; 74 L. T. 613 ; 44 W. R. 635. 

STIRLING, J. — In Jamieson v. Trevelyan, which 
was relied on for the applicants, it was held that 
the power of jointuring might be exercised by 
giving an estate to commence in the lifetime of ! 
the husband, but that case was a very remarkable 
one. . . . The ground on which it appears to me 
that the. Court in that case came to the conclusion 
that the power was properly exercised by giving 
a jointure by a limitation of the rent-charge to 
commence at once in the lifetime of the husband 
was the peculiar language of the will which the 
Court had to construe. — p. 671. 

Lane v. Page (1754) Ambl. 233.— L.C., 
followed. 

Aleyn v. Belchier (1758) 1 Eden. 132.— L.C. 

Lane v. Page and Aleyn v. Belchier. 

discussed. 

Daubeny r. Cockburn (1816) 1 Meriv. 626 ; 
15 R. R. 174 (see supra, col. 2251). 

GRANT, m.r. — I thought so much respect due 
to the dicta imputed to Lord Hardwicke in Lane 
v. Page, as to pause upon the decision of a point, 
with regard to whicTr he seemed to entertain an 
opinion different from that with which I was 
impressed. It seemed to me that those dicta could 
hardly be supposed to refer to a fraud in which 
the child had no concern, as such a case would 
have been irrelevant to that before him, where 
it was the wife’s participation in the alleged fraud 
that could alone create a doubt whether her 
jointure could be affected. However, upon 
principle, I do not see how any part of a fraudu- 
lent agreement can be supported, except where 
some consideration has been given, that cannot 
be restored ; and it has, consequently, become 
impossible to rescind the transaction in toto , and 
to replace the parties in the same situation. In 
Lane v. Page the subsequent marriage formed 
such a consideration on the part of the wife. In 
Aleyn v. Belchier , where the appointment was 
subsequent to the marriage, it could hardly be 
said to have been decided that the appointment 
was good in any part. For it appears by the 
registrar’s book [Sugden on Powers, Appendix 
677] that the bill contained a submission to pay 
the annuity to the wife, and only sought relief 
against the other objects of the appointment-. — 
p. 643. 

Arnold v. Hardwick (1835) 7 Sim. 343 ; 4 
L. «T. Ch. 152 ; 40 R. R. 159.— v.-C. ; and 
Lane v. Page, referred to. 

Askham c. Barker (1853) 22 L. J. Oh. 769 ; 17 
Beav. 37, 52 ; 1 W. R. 279. — M.R. 


Lane v. Page, on /died. 

Rowley v. Rowley 1 1>5L 23 L. J. Ch. 275: 
Kay 242 ; 2 Eq. II. 241 ; Is Jur. 806.— 
v.-C., discussed. y 

Whelan v. Palmer (1888) 39 Ch. D. 648 ; 57 
L. J. Ch. 784 ; 58 L. T. 937 ; 36 W. R .587. 

T KEKEWICH. .T.— !n Rowley v. Rowley. Wood. 
V.-C., refers to the doctrine* laid down*by Lord 
St. Leonards in the 7th edition of his book 
on Powers [Sugden on Powers (8th ed.. pp. 
609 — 612)], that there is a distinction between 
a power of jointuring and a power of appointing 
to children, and after pointing out that the 
doctrine is open to the objection taken by Sir W. 
Grant in Uanheny v. CWltburn (suprai), adds 
**it is now too late to have that principle as to 
jointures changed."' After that statement of his 
views, and after so many years, it is not open to 
me to hold otherwise. — p. 651. And see 
judgment at length. 

17. Powers of Sale and Mortgage. 

Ware v. Folhill (1805) 11 \ r es. 257 ; 8 R. R. 
141 . — .M.R., distinguished . 

Southampton (Lord) v. Hertford (Marquis) 
(1813) 2 V. & B. 54 : 13 It. It. 318.— M.R. 

Ware v. Polhill, referred to. 

Kerr r. Dungannon (Lord) (1841) 1 Dr. 5: 
War. 509 ; 1 Con. & L. 335 ; 4 Ir. Eq. It. 343.— 
SUGDEN, L.C. 

Ware v. Polhill, discussed. 

Ware r. Egmont (Lord) (1854) 24 L. J. Ch. 
361 ; 4 De G. M. & (4. 46u ; 1 Jur. (n.s.) 97 : 3 
Eq. R. 1 ; 3 W. it. 48. — CUANWORTIJ, L.C. 

Ware v. Polhill, discussed. 

Wolley r. Jenkins (1856) 26 L. J. Ch. 379 ; 23 
Beav. 53, 62 ; 3 Jur. (N.s.j 21.— M.R. ; affirmed, 
(1857) 3 Jur. (x.S.) 321. — L.C. 

Ware v. Polhill, observed on. 

-Powis v. Capron (1830) 4 Sim. 138, n, — xU.R. : 
and Waring v. Coventry (183.3) 1 Myl. Sc 
K. 249 ; 36 R. R. 318. — M.R., followed. 
Lantsbery r. Collier (1856) 25 L. J. Ch. 672 ; 

2 K. A: J. 709, 717 ; 4 W. R. 826. 

wood, v.-c. — Now with regard to the first 
part of the doubt created by Ware v. Polh ill , as 
far as the circumstances of that case were con- 
cerned. Lord St. Leonards has said, and it has 
been repeated since by other authors, that, in 
truth, the real question which lias been supposed 
to have been decided there did not occur. Lord 
Eldon puts it as a ground of his decision that it 
might be a sound doctrine to hold that the power 
was void, because it might travel through cen- 
turies, but still it was bv no means a necessary 
ground for that decision, inasmuch as the cir- 
cumstances which happened there were these : 

I leaseholds were settled as well as freeholds and 
copyholds, and the result of the events which 
| happened was, that the leaseholds had become 
absolutely vested in an infant tenant in tail ; and 
then the question was, whether, after the estate 
had thus become absolutely vested, the power 
could be exercised ; and certainly there could be 
no doubt whatever, I think, that when what I 
may call the uses of the settlement and the pur- 
poses of the settlement are spent (and that seems 
to be the conclusion that Lord St. Leonards arrived 
at, and, I think, rightly arrived at, in his book), it 
is clear the power is no longer capable of being 
exercised ; and although in the events which 
happened there would be a technical difficulty 
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with respect to the power being collateral, still = 
in point of fact the Court would regard the ; 
purposes of the settlement as exhausted, and the . 
power being only created for the purposes of the j 
settlement, there would be an end to any exer- j 
cise of the power which could operate in dero- j 
gation of an absolute interest acquired by any j 
party under trusts of the settlement. Now, the j 
observations made by Lord St. Leonards on J 
Ware v. PM ill are these: he says [2 Sugden s 
on Powers, 7 tli ed. p. 468] : “ The case was ; 

at first treated as an authority that the common j 
power of sale and exchange was void, as too 
remote, if it, were not expressly confined to lives 
in being and twenty-one years afterwards. But 
it is clear that Lord Eldon did not mean to 
impeach the validity of such powers. Such a 
power does not, like the power in T Fit re v. Pol hill, 
operate to defeat the estate of the minor tenant 
in tail, but transfers it from one property to 
another. He is still tenant in tail ; whereas in 
Ware v. Polhill the effect of a sale might be to 
defeat altogether the estate of the representative 
of a person who died entitled to a vested interest 
in the absolute property.'” Now, the case I have 
referred to before Sir J. Leacli (Poicis v. Caaron) 
was followed by Shadwell. Y.-U., and in various 
other cases which have succeeded it has been 
held clearly, that where an estate tail is created j 
the power is valid ; and the doctrine is extended j 
a step further in Boyce v. Manning (post, col. : 
2282). — p. 674. ‘ I 

Lantsbery v. Collier (supra), explained anti 
not applied, 

Peters >■. Lewes and East Grinstead Ily. (188 1 ) 50 
L. J. Oh. S39 ; IS Ch. D. 429, 434 ; 45 L. T. 234 ; 
29 W. B. 875. — c. A. ; Sudelev (Lord) and Baines, 
In re (1893) 63 L. J. Ch. 194; [1894] 1 Ch.334, i 
339 ; 70 L. T. 549 ; 42 W. E. 231— CHITTY, J. j 

Wolley v. Jenkins (1856) 23 Bear. 53 : 26 ( 
L. J. Ch. 379 ; 3 Jur. (N.S.) 21.— 
BOMILLY, M.B. ; affirmed, (1857) 3 Jur. 
(N.S.) 321.-r-CRANWORTH, L.C., discussed . 

Tine r. Kaleigh (1883) 24 Ch. D. 238 ; 49 L.T. 
440 ; 31 W. E. 855. 

chitty, J.— The defendants have referred to 
Wolley v. Jenkins , and at p. 60 of the report, 
Sir J. Romilly is reported to have said: “Here 
the power is to be exercised only with the consent 
of the husband during his life, and after his 
death, or twenty-one years, with the consent of 
the person or persons for the time being entitled 
to the rents. Now this provision in the settle- 
ment, in my opinion, gives additional force to 
the argument against holding that the right to 
exercise this power is still subsisting. If it be 
still subsisting, who are the persons whose con- 
sents to exercise it are necessary / The settle- 
, ment says they must be persons for the time 
being entitled to the receipt of the annual rents 
and profits of the hereditaments settled. This 
means the persons beneficially so entitled, and 
excludes mere trustees.” That is relied upon as 
a general statement by Sir J. BomiUy of what 
he considers to be the construction of the words 
“ persons entitled to the receipt of the rents” — 
that it means “beneficially.” Sir J. Bomilly 
did not say that. He was referring to the case 
before him, and it is quite plain, when the power 
which is stated at p. 54 of the report is considered, 
that there was no other conclusion to which he 
could come, because the power was conferred on 
■Wolley (who was the plaintiff in the case) as the 


surviving trustee, and that power was only to be 
exercised with the consent in writing of the 
person for the time being entitled to the receipt 
of the annual rents and profits of the heredita- 
ments. It must have been therefore persons other 
than the trustees, because although the exact 
position of Wolley himself under the settlement 
is not shown, he" clearly was a trustee of this 
power, and he was to exercise the power with 
the consent of some other persons, namely, those 
entitled to the rents, and that must have been 
those beneficially entitled, otherwise the case 
would have no meaning. It appears to me, there- 
fore, that is not a statement of a general principle, 
or in fact a statement of law, which binds me 
on the present occasion. I have no doubt Sir 
J. Bomilly arrived at a right conclusion, but the 
case before me is quite different. — p. 242. 

Boyce v. Hanning (1832) 1 L. J. Ex. 123 ; 

2 Cr. & J. 334 ; 2 Tyrw. 327. — E "S,., followed. 
JLantsberv r. Collier (i856) 25 L. J. Ch. 672 ; 

2 K. A J. 709 ; 4 W. B. 826. See col. 2281. 

Long v. Bankin (1S22) Sugden on Powers, 
8th ed. p. 895, applied. 

Walmesley v. Lutterworth (1835) 4 L. J. Ch. 
235. — M.R. ; Simpson r. Bathurst (1869) L. R. 5 
Ch. 193, 202 ; 22 L. T. 29 ; 18 \V. B. 772.— L.C. ; 
Alexander /*. Hills (post) ; Lonsdale (Earl) r. 
Crawfurd (or Lowther) (1900) 69 L. J. Oh. 686 ; 
[1900] 2 Ch. 68 7, 695 ; S3 L. T. 312. — FARWELL, J. 

Warburton t. Barn (1S49) IS L. J. Ch. 
312; 16 Sim. 625; 13 Jur. 528.— V.-C. ; 
Holdsworth v. Goose (1861) 30 L. J. Ch. 
188 ; 29 Beav. Ill ; 7 Jur. (N.S.) 301 ; 4 
L. T. 196; 9 W. B. 443.— M.R. ; and 
Eisdell v. Hammersley (1S62) 31 Beav. 
255. — M.R., discussed and pri net pie applied. 
Alexander v. Mills (1870) 40 L. J. Ch. 73 ; L. B. 

6 Ch. 124, 134 : 24 L. T. 206 ; 19 W. B. 310.— 
JAMES and MELLISH, L.JJ. 

Warburton v. Para, IJoldsworth v. Goose, 
and Eisdell v. Hammersley, discussed. 
Hardaker r. Moorhouse (1884) 53 L. J. Ch. 713 ; 
26 Ch. D. 417, 421 ; 50 L. T. 554 ; 32 W. B. 638. 
—south, j. 

Holdsworth v. Goose and Eisdell v. Ham- 
mersley, discussed. 

Cooper. In re, Cooper r. Slight (1884) 27 Ch. D. 
565 ; 51 L. T. 113 : 32 W. B.‘ 1015.— KAY, J. 

Warburton v. Earn, Eisdell v. Hammersley, 
Walmsley v. Butterworth (1835) 4 L. J. 
Ch. 253. — M.R. ; and Holdsworth v. Goose, 

discussed. 

Bedingfield and Herring, In re (1892) 62 L. J. 
Ch. 430 ; [1893] 2 Ch. 332 ; 3 B. 483 ; 68 L. T. 
(534 ; 41 W. B. 413.— NORTH, J. 

Eisdell y. Hammersley, distinguished » 
Lambert’s Estate, In re (1900) [1901] 1 Ir. R. 
12, 29. — ROSS, J. : reversed, Ibid. 261. — C.A. 
Vernon v. Manvers (Earl) (1862) 32 L. J. Ch. 
244 ; 31 Beav. 617 ; 1 N. B. 117 ; 9 Jur. 
(N.S.) 9 : 7 L. T. 553 ; 11 W. B. 133.— M.R., 
referred to. 

Longfield v. Bantry (1885) 15 L. B. Ir. 101. — 
CHATTERTON, V.-C. 

18. Power of Leasing. 

Shannon v. Bradstreet (1803) 1 afeh. & Lef. • 
52; 9 B. B. 13. — L.C., approved. 

Dowell r. Dew (1843) 12 L. J. Ch. 158 ; 7 Jur. 

| 117.— LYNDHURST, L.C. 
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Shannon v. Bradstreet, principle, applied. 
Affleck r. Allleek (H57) 26 L. J. Ch. 358 : 3 
Sm. & <i. 304 : 3 Jar. (N.s.) 326 ; 5 W. K. 425. — 
STUART, v.-c. And see supra, col. 2218. 

Shannon v. Bradstreet. discussed. 

Johnson v. Touehet (1867) 37 L. J. Ch. 25 ; 17 
L. T. 1 91 ; 16 W. R. 71. — STUART, V.-C. : Gaslight 
and Coke Co. r. Towse (1887) 56 L. J. Oh. 
880 ; 35 Ch. D. 519, 534 ; 56 L. T. 602.— -KAY, J. : 
Lambert's Estate, In re flUOl] 1 Ir. 11.261. 264. 
— 0. A. 

Doe d. Brownsmith v. Denny (1767) 2 Wills. 
337 ; and Roe d. Buxton v. Bunt (1767) 
2 Wills. 336. — K.B., distinguished. 

Houston v. Houston (1831) 4 Sim. 611. — 

SHADWELL, V.-C. 

Hurd v. Fletcher (1778) I Dougl. 43 . — k.b., 
followed. 

Evans r. Vaughan (1825) 4 B. A C. 261 ; 6 D. A 
R. 349 ; 3 L. J. K. B. (o.S.) 213 ; 28 It. R. 250.— K.B. 

Hurd v. Fletcher and Evans v. Vaughan, 

referred to. 

Steele r. Mitchell (1S40) 2 Dr. A Wal. 568 : 3 
h\ Eq. R. 1, 11 ; 56 R. E. 271.— L.c. 

Bailey v. Tennant (1S56) 11 Ex. 776 .— ex., 
distinguished. 

Annaly’s Estate, In re (1889) 23 L. R. Ir. 481. 

—MONROE, J. 

Taylor v. Stibbert (1794) 2 Ves. 437 ; 2 R. R. 
278. — L.C., doubted on. one point. 

Crofton r. Ormsbv (1806) 599 ; 2 Sch. A Lef. 
5S3 ; 9 R. R. 107.— L.C. 

Taylor v. Stibbert, referred to. 

Dunbar r. Tredennick (1813) 2 Ball A B. 304, 
319.— L.C. 

Taylor v. Stibbert, applied. 

Steel r. Mitchell (1840) 2 Dr. A Wal. 56S ; 3 
Ir. Eq. R. 1, 11 : 56 R. R. 271.— L.C. 

Taylor v. Stibbert, referred to. 

Harrison v. Duignan (1842) 2 Dr. & War. 
295 ; 1 Con. & L. 376 ; 4 Ir. Eq. R. 562.— L.C. 

Taylor v. Stibbert, principle not applied. 
Stoughton v. Crosbie (1843) 5 Ir. Eq. R. 451, 
464.— BEADY, L.C. 

Taylor v. Stibbert, applied. 

Stoughton v. Crosbie, discussed. 

Donegal (Marquis) v. Greg (1849) 13 Ir. 
Eq. R. 12, 41. — L.C. 

Taylor v. Stibbert, approved. 

Barnhart v. Greenshields (1853) 9 Moore P. C. 
IS.— p.c. 

Taylor v. Stibbert, referred to. 

Carroll v. Keayes (1873) Ir. R. 8 Eq. 97, 12S. 
— M.R. ; Phillips r. Miller (1875) 44 L. J. C. P. 
265 ; L. R. 10 C. P. 420, 429 ; 32 L. T. 638 ; 
23 W. R. 834. — EX. CH. ; Cork Harbour Docks 
Co., In re (1885) 17 L. R. Ir. 515, 528. — c.A. ; 
Hunt v. Luck (1900) 70 L. J. Ch. 30 ; [1901] 

1 Ch. 45, 49 ; 88 L. T. 479 ; 49 W. R. 155.— 
FARWELL, J. 

Rattle v. Popham (1722) 2 Strange. 992 ; 
S. C. no m. Newport v. Savage (1736) Sug! 
on Powers (8th ed.), Appendix, p. 931. 
A^Z/«7,~0hurchman r. Harvey (1757) Ambl. 
336. — L.C.C. : disapproved , Zouch r. Woolston 
(1761) 2 Burr. 1136.— K.B. 


Montgomery v. Charteris [Queensberry 
Leases ^ 1 1817) 5 Dow 293, 344 .— ill. i^c.\ 
test applied. 

Chandler r. Bradlev (1896) 66 L. J. Ck. 214 : 
[1897] 1 Ch. 315. 324* ; 75 L, T. 581 ; 45 W. R. 
296. — STIRLING-, J. 

Easton v. Pratt (1864) 33 L. J. Ex. 233 ; 
10 Jur, (N.8.) 732; 9 L. T. 841; 12 
W. 11. 805. — EX. CH. ; reversing 33 L. J. 
Ex. 31 ; 2 H. A C. 676 : 9 Jur. (x.S. 
1345: 9 L. T. 342 ; 12 W. R. 33 .— ex.. 
followed. 

Doe ch Dymoke v. Withers (1S31) 1 L. J. 
K. B. 38 ; 2 B. A Ad. 896.— K.B., 
questioned. 

Truscott r. Diamond Rock Boring Co. (18S2) 
20 Oh. D. 251 ; 51 L. J. Oh. 259 ; 46 L. T. 7 ; 30 
W. li. 277 ; 46 J. P. 486. — C.A. ; reversing 
CH1TTY, J. 

jess EL, m.R. — T wo cases have been referred to 
in argument. One is Doe v. Withers, as to 
which E need not say whether all the dicta con- 
tained in it are good law. I am not satisfied 
that it ought to be followed, but it does not 
govern the present case, and it is, therefore, 
unnecessary to say whether it ought to be 
overruled. That will be open to the considera- 
tion of the C. A., if ever it becomes necessary 
to decide it. The other case, Easton v. Pratt , 
substantially governs the present case. The 
power there was not in the same terms as here, 
but the case was stronger against the validity 
of the lease, for the instrument authorized the 
granting leases at a rack-rent for terms not 
exceeding twenty-one years, and building or 
repairing leases for the term of sixty-one years. 
Here there is only one power, and if the pur- 
chasers construction of it is correct it would be 
impossible ever to grant a lease of the property at 
all unless it was first allowed to get out of repair. 
— p. 256. 

brett. l.j. to the same effect. 

How v. Whitfield (1678) 1 Ventr. 338; 
T. Jones 110: 2 Show. 67. — K.B., 

questioned. 

Douglas v. Lock (or Doe d. Douglas v. Lock) 
(IS35) 2 A. A E. 705 ; 4 L. J. K. R. 113 ; 4 N. A 
M. 807 .— k.b. 

denman, c.J. (for the Court). — There is. how- 
ever, a case in Ventris’s Reports, How v. Whit- 
field, which, if it were to be held as law, might 
seem to affect the generality of this proposition. 

A power given to the lessee and his assigns to 
let leases for twenty-one years, rendering the 
ancient rents, and the assignee made a lease of 
the lands biter alia , at the rent of six shillings 
a year, which was the ancient rent. As to 
reserving the rent proinde, the Court said that it 
might be intended that the inter alia compre- 
hended nothing but such things out of which a 
rent could not be reserved ; and then the six 
shillings was reserved only for the five acres. 
However, the proinde might be reasonably 
referred only to the five acres, and not to the . 
inter alia, and that a distinct reservation of 
the six shillings might be for five acres. But 
in the report of the same case (Sir T. Jones, 
110), it is said the Court thought this to be a 
good exception : and the defendant perceiving 
the opinion of the Court, as to the great point, 
consented, upon payment of costs, that judg- 
ment should be given for the plaintiff. The 
case is also reported in 2 Shower 57, where 
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it- appear- to have argut.d up.*n another point ; 
and Junes and Peru hen on. JJ. seemed to have 
entertained different opinions ; and t.ie case as . 
reported in Vehtris, it should seem, cannot he 
relied upon. — p. 719. 

Doe d. Douglas v. Lock (* npr .*)• referred ft*- J 
Donegal (Mar.:uis) Greg (1849) 13 Ir. Eq* S 
R. 12. 4P.~L.C-: Reynolds V. Mor.ro [1898] 2 
Ir. R. 641. 649. — q.tj.P. : Thellussoii r. Liddard 
(1900} dt» L. J. Cli. 673. “ ism*i“ 2 Ch. 035 : 82, 

L. T.'753 : -is* W. 11. lu.— tfTTRLiXG. J. 

Doe d. Bromley v. Bettison (IS 10) 12 East . 
305 : 11 11. 11. 385 . — k.b. j 

Deferred to. Dvas r. Cruise (1847.) 2 Jo. k Lai. ; 
460 : H Jr. E<p XI. 4u7. — L.c. : disti ngu'shed, 
Yellowlv r. Gower (1857)) 24 L. J. Ex. 280 ; , 
11 Ex. 274. 204. — EX. 

Doe d. Bromley v. Bettison, disevssed. _ , 
Gas Licrlic and Coke Co. r. Towse (1887) 35 ■ 
Cli. I). 510; 50 L. J. Ch. 880: 7>0 L. T. 002. 

kay, J. — That was a case of ejectment, the 
ground of the action being that the lease wits 
altogether void : bnr Lord Ellen borough did 
not so decide, and held that the insertion of 
a covenant of that, kind [to renew the lease 
at all times during the life of the lessor] did 
not make the whole lease void, and that the 
covenant irself was not necessarily void : but 
that when tlio time t.» perform it came, unless 
it could be shown that the rent stipulated for 
was the best rent which could then be obtained, 
any lease granted under the covenant lo renew 
would be bad. Now that same point arose in 
Dowell v. Dew ( post). — p. 533. 

Yellowly v. Gower (supra). 

Followed, Davies r. Davies (1888) 57 L. J. Ch. 
1003: HS Ch. D. 409, 5U4 ; 58 L. T. 7>14; 35 
W. R. 399, — KEKEW3CK, J. ; di. trussed, Cart- 
wright. In re, Avis r, Newman (1889) 58 L. J . Ch. 
590 : 41 Ch. D. 532 ; 60 L. T. 891 ; 37 W. R. 
612. — KAY, J. 

Harnett v. Yeilding (1S05) 2 Sch. k Lei. 
549 : 9 R. R. 98.— L.C. 

Observed on, Thomas r. Dering (1S37) 6 L. J. 
Ch. 267 : 1 Keen 729 ; 1 Jur. 427. — M.R. : referred 
to, Graham r. Oliver (1840) 3 Beav. 124, 128. — 

M. R. ; explained and not applied . Dowell v. Dew 
(1842) 12 L., J. Ch. 158: 1 Y. & C. 0. 0. 345. 
— KNIGHT BRUCE, v.-C, (affirmed, (1843) 7 Jur. 
117. — L.c.) ; com mettled on, Dyas r. Cruise (1845) 
2 Jo. & Lat. 460 ; 8 Ir. E4.it . 407.— L.C. : rule in, 
applied , Lehmann r. McArthur (1868) 37 L. J. 
Ch. 625 : L. R. 3 Ch. 496, 503 : IS L. T. 806 ; 16 
W. R. S77 .~l,JJ. 

Harnett v. Yeilding, referred to. 

Hilton v. Tipper (1S6S) 18 L. T. 626 : 16 

W. R. 88S.— STUART, V.-C. 

Harnett v. Yeilding, commented on. 
Salamon r. Sop with (1S70) 35 L. T. 463. — 
MALINS, v.-C. ; reversed, 35 L.T. 826. — c.A. 

Harnett v. Yeilding, referred to . 

Dunn v. Flood (1885) 28 Ch. D. 586 ; 54 
L. J. Ch. 370; 52 L. T. 699: 33 W. R. 315. 
—C.A. BA GG ALLAY, BOWEN and FRY, L.JJ. 

Harnett v. Yeilding, discussed. 

Gas Light and Coke Co. c. Towse (1SS7) 35 
Ch. D. 519 ; 56 L. J. Ch. 389 ; 56 L. T. 602. 


KAY. .7. — There was [in Harnett v. Yeilding") 
a lease for twenty-one years made by a tenant 
for life— undoubtedly ’ a lease under a power, 
although n« J expressly so stated in the report 
containing a contract to renew that lease by 
^ran tine* a further lease for twenty-one years at 
an v time during his life. Lord Redesdale thought 
the contract was bad (p. 532). [His lordship 
then discussed Doe v. Bettison (supra, col. 2285) 
and Dowel? v. Dew (supra), and continued :] 
That being the state of the authorities, the point 
came before Lord St. Leonards himself, the 
inchest rjnssible authority on this question of 
powers, and he thus states the law in his Treatise 
on Powers (Sugden on Powers, Sth ed., pp. 78 i , 
788. pi. 22, 23). He mentions Doe v. Bettison , 
and then he says : “ The last case has been con- 
sidered as at variance with the position laid 
down by Lord Redesdale in Harnett v. Led ding, 
where the lessor eovenated by the old lease to 
execute a further lease for twenty-one years, 
at- anv time 'luring his life, at the old rent, and 
Lord Redesdale thought that covenant objection- 
able. I11 a later case in Ireland, the Chancellor ’’ 
(that was Lord 8t. Leonards himself) “ observed 
tiiat he could not entirely go along with Lord 
Redesdale in that proposition, for though it 
would be an objection if at the time when the 
contract is to be performed it is not the best 
rent, he did not see how it was an objection if 
at that time the old rent was the . best rent.. 
What harm was done in such a case when the 
new lease is within the power ? ” The case he 
refers to is By as v. Cruise (supra). The 
authorities therefore concur in establishing this 
proposition — that in a lease under a power a 
c< wenant to renew that lease at the expiration of 
the term is a good covenant, even though the 
first lease was fur the full term authorised by the 
power ; but that when the time for carrying 
that covenant into effect arrives by the expira- 
tion of the first lease, then it must be shown that 
the rent and covenants stipulated for are such as 
are the best rent and the proper covenants at 
that time. — p. 534. 

Campbell v. Leach (1775) Ambl. 740. — L.c., 

referred to. 

Daly r. Beckett (1857) 24 Beav. 114 ; 3 Jur. 
(N.S.) 754 : 5 W. R. 514.— M.R. 

Sheehy v. Musketry (Lord) (1848) 1 H. L. 

Cas. 576 ; 7 Cl. & F. 1 : Macl. & R. 493 ; 

LL k G. temp. Plunk. 5S8. — H.L. (IB.). 

COTTENHAM, L.C., applied. 

Mostyn i\ Lancaster : Tavlor v. Mostyn (1883) 
52 L. J. Ch. 848 ; 23 till. D. 583, 601 ; 48 L. T. 
715 ; 31 W. R. 686.— C.A. 

Jegon v. Vivian (1865) 35 L. J. C. P. 73 ; 
L. R. 1 C. P. 9 ; 12 Jur. (N.s.) 184 ; 14 W. R. 
227. — C.P. ; reversed, (1867) 36 L. J. C. P. 145 ; 
L. R. 2 C. P. 422 ; 1.5 W. R. 457.— -EX. CH. : the 
latter decision affirmed nom. Vivian r. Jegon 
(1868) 37 L. J. C. P. 313 : L. R. 3 H. L. 285 ; 
19 L. T. 218.— H.L. (E.). 

Jegon v. Vivian and Doe d. Sutton v. 

Harvey (1823) 1 B. & C. 426 ; 25 R. R. 

444. — K.B., referred to. 

Aldanrs Settlement, In re (1902) 71 L. J. Ch. 
552. 558; [1902] 2 Ch. 46; 86 L. T. 510; 50 
W. R. 500. — c.A, : reversing BYRNE, J. 
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PRACTICE. 

1. Notice of Action. 

2. Parties. 

3. JnTXDER OF CAUSES OF AuTluX. 

4. Writ of Summons. 

:>. Appearance. 

6. Judgment under Ord. XIV. 

7. D r.sc r nt i nuance and Withdrawal 

of Defence. 

8. Notice Claiming Contribution ol: 

Indemnity. 

<>. Payment into and out of Court. 

10. Staying and Setting aside Pro- 

ceedings. 

11. Particulars. 

32. Security for Costs. 

18. Transfer of Actions. 

3 l. Consolidation of Actions. 

15. Custody, etc., of Property. 

3d. Mandamus and Injunction. 

17. Trial. 

IS. New Trial. 

UK Judgments and Orders. 

2u. Special Case. 

21. Petitions. 

22. Motions and Pules. 

28. Summonses. 

24. Proceedings in District Registry. 

25. Proceedings in Chambers. 

2(1. Funds and Securities in Court. 

27. Rules of Court. 

28. Court Fees. 

28. Time. 

80. Pleading. 


1. Notice of Action. 

Hermann v. Seneschal (1862) 82 L. J. C. P. 
48 : 18 C. 3>. (N S.) 802 ; ti L. T. 046 ; 31 
W. R. 1 84. — C.P., followed. 

Roberts r. Orchard 0 808) 88 L. J. Ex. 65: 

2 H. & 0. 700 ; 0 L» T. 727 ; 12 \V. E. 253.— 
EX. CH. 

Hermann v. Seneschal and Roberts v. Or- 
chard, explained. 

Leete r. Hart (1868) 87 L. J. C.P. 157 : L. H. 

3 C. P. 822 : 16 \V. E. 076 ; S. C. nom. Neate v. 
Hart, 18 L. T. 202. — c.P. 

Hermann v. Seneschal and Roberts v. Or- 
chard, referred to. 

Chamberlain r. King (or King ?*. Chamberlain) 
(1871) 40 L. J. C. P. 278. 478 : L. E. (5 C. P. 474 ; 
24 L. T. 736 : 10 W. E. 031.— C.P. See post. 
col. 2288. 

Hermann v. Seneschal and Roberts v. Or- 
chard, explained. 

Judge r. Selmes (1871) 40 L. J. Q. B. 287 : 
L. E. 0 Q. B. 724 ; 24 L. T. 005 ; 10 W. E. 1110. 

— Q.B. 

Roberts v. Orchard, referred to. 

O’Dea r. Hickman (1SS6) 18 L. R. Ir. 238. — 

Q.B.D. 

Hermann y. Seneschal and Roberts v. Or- 
chard, d 1st i /iff n is ft rd. 

Eeed r. Blisland School Board (1001) 1 7 Times 
L. E. 626. 

wills, *r. held that these cases were dis- 
tinguishable. as the Public Authorities Protec- 
tion Act, 1803, was very comprehensive. 


Read r. Coker (1855 ) 22 L. J. C. P. 201 : 13 
C. I>. 85u : 1 C. L. R. 716 ; 17 Jur. 10U ; 1 
W. K. 413.— c. I*. 

LeeioV. H an (l*GS) 37 L. J.*'. V. 157: L. R. 
3 C. P. 822 ; 16 W. E. 676. — 8. C. nom . Neate i\ 
Hart. IS L. T. 202. — c.P. 

Leete v. Hart, limited and explained. 

Chamberlain r. Kim? (nr King r. Chamberlain) 
(1 S7i) L. R. <; C. P. 474: 46 L. J. C. P. 273*: 
21 L. T. 736; 10 W. K. 031. 

WILLES. J. — In the report of Leete v. Hart, a 
seml/e is introduced into the headnoie that 
even an honest belief would be insufficient, 
unless the defendant had reasonable grounds for 
such belief C bur the hemluorc of the reporter, 
as well as the judgments of the judges, must be 
taken with reference to the facts of that case. 
The decision in that case merely amounts to this : 
there must, be facts on which a belief could be 
based. If it goes further it is in conflict with 
the decision of the Ex. Ch. in Huberts y. Orchard. 

\ It is clear from the judgments that there was not 
the slightest intention on the part of the judges 
in any way ro deviate from the law as laid* down 
in that case. — p. 478. 

K eat TNG, j. — The judgments of the L.G.J., 
my brothel- M. Smith, and myself, all distinctly 
proceed on the ground that there were no facts 
in Leete v. If art on which to ground a belief at 
all. Tlie judgment of my brother Kyles contains 
expressions upon which the senible inserted in 
the head-note was probably based ; but his 
judgment, like the others in the ease, must be 
read iu relation to the facts of the particular 
case, without straining the effect of particular 
expressions; and it is obvious, that so read it is 
quite consistent with the decisions in Hermann 
v. Seneseftat and Roberts v. Orchard (supra'). — 
p. 470. 

Leete v. Hart, explained. 

Judge v. Selmes (1871) 40 L. J. Q. B. 287 ; L. E. 
6 Q. B. 724 ; 24 L. T. 005 ; 10 W. 11. 1110.— Q.B. 

Leete v. Hart and Chamberlain v. King or 
King v. Chamberlain (supra), applied. 

Agnew r. Jobson(1877) 47 L. J. M. C. 67 ; 13 
Cox, C. C. 625. 

lopes, J. — I am of opinion that the defendant 
Jobson was not entitled to notice of action. 
There was a total absence of anj r authority to do 
the act. and although he acted bond tide, believing 
he had authority, there was nothing on which to 
ground the belief ; no knowledge of any fact such 
a belief might be based on. Cook v. Leonard 
(pod, col. 2280), Leete v. Hart and Kinrj v. 
Chamberlain are strong authorities in favour of 
this view. It was said that Leete v. Ilart was 
distinguished from the present case on the 
ground that the defendant in that case was a 
private individual, whereas the defendant Jobson 
was a magistrate, clothed with the general 
authority of his office. But I do not think that 
this makes any substantial difference, or destroys 
the effect of that and the other cases I have 
cited. — p. 68. 

Chamberlain v. King (supra), foil meed. 

Eochfort r. llynd (1881) S L. R. Ir. 204. — 
PALLES, c.B. and Fitzgerald. B. ; affirmed, 
C. A. 

Chamberlain v. King, referred to. 

O’Dea r. Ilickman (1886) Is I,. II. Ir. 233.— 

Q.B.D. 
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Bird v. Guns too. (1 783} 2 Cliit. 459 : 4 Dough 
273. — K.B., and Irving v. Wilson (1791) 

4 Term Rep. 485. — K.B., prim-} pie 
applied. * 

Cook r. Leonard (1827‘s 6 B. & C. 351 ; 9 
D. & R. 839 ; 3 L. J. (0.8.) M. C. 99 : 30 IL R. 
348. — K.B. 

Irving v. Wilson, explained. 

Midland Ry. r. Withinarton Local Board (1883) 

11 Q. B. D. 788 : 52 L. J. Q. B. 089 ; 49 L. T. | 
489 ; 47 J. P. 789.— C.A. 

JESSBTj. 31. r. — T he ground of tlic decision in 
that case was that the money was taken under 
circumstances rendering the whole transaction 
uixla wf nl. — p. 791. 

Weller v. Toke (ISOS) 9 East 364. — K.B.. 
principle applied. 

Coiik r . Leonard (1S27) 5 L. .1. (o.S.)M. C. 99 ; 

6 B. fc C. 331 : 9 D. & R. 339 ; 30 R. R. 348. 

— K. B. 

Cook v. Leonard. 

Quest in ned, Jones ■/:, Goodav (1842) 1 1 1 j. J. Ex. 
297'; 9 M. & \Y. 736; 1 D. (x.s.) 914. — EX. ; 
approved, Agnc-w t\ Jobson (1877) 47 L. J. M. 0. 
67; 13 Cox C. C. 025. — LOPES. J. (supra, col. 2288). 

Hazeldine v. Grove (1842) 12 L. J. M. C. 10 ; 

3 Q. B. 997 ; 3 G. & D. 2 10 : 7 Jur. 36.— Q. B., 
f < Juiced. 

Shatwell v. Hall (1842) 12 L. J. Ex. 74 : 
10 M. & W. 523; 2 I). (n.8.) 567.— EX., 
commented on. 

Mellor r. Leather (1S5H) 22 L. J. M. C. 77: 

1 El. & JB1. 619 ; 1 / Jur. 709. — Q.B. 

CAMPBELL, c.J. (for the Court). — If it should 
be found difficult to reconcile the judgment of 
the Ut. of Ex. in Shat well v. Hall with that of 
the Ct. of Q. B. in Hazel dim v. Grow, we may 
observe that the judgment of the Ot. of Ex. was 
given upon refusing a rule when only one side 
had been heard, whilst the judgment of tlic 
Ct. of Q. B. was given after full argument by 
the counsel on both sides, and is, besides, posterior 
in point of date. — p. 80. 

[martin, b., in Emmet v. Tottenham (1853) 
17 Jur. 510 ; 22 L. J. Ex. 281 ; 8 Ex. 884 ; 1 W. R, 
372.— EX., thought that the decision of the: 
Court on refusing rules was of more weight, for 
it shows that the Court thought the matter too 
clear for argument. ] 

Palmer v. Grand Junction By. (1839) 8 L. J. 
Ex. 29 ; 4 M. <fc W. 749 ; 7 D. P. C. 232 ; 
1 H. <ScH. 489 ; 3 Jur. 559. — C.P., applied 
and dictum discussed. 

Carpue r. L. & B. Ry. (1844) 13 L. J. Q. B. 
133 ; 5 Q. B. 747 : 8 Jur. 464 ; D. & M. 008 ; 
3 Bailw. Cas. 692. — Q.B. 

Palmer v. Grand Junction Ry. and Carpue v. 
L. & B. Ry,. disti/u/u inked. 

Kent r. G. W. Kv. (1846) 16 L. J. C. P. 72 ; 
3 C. B. 714 : 4 D. ic L. 481 ; 4 Railw. Cas. 699.— 
c.p, And see “ Carriers,’' vol. i., col. 282. 

Carpue v. L. & B. Ry. 

liefer red to , G. \\\ Ry. of (Canada r. Braid 
(1863) I Moore 1 J . O. (N.S.) 101 ; 1 N. 11. 527: 
9 Jur. (N.s.) 339 ; 8 L. T. 31 ; 11 \V. R. 444.— 

P. G. ; Keadhead r. Midland Ry. (1867) 36 L. J. 

Q. B. 181 ; L. R. 2 Q. B. 427.— q.b. ; BLACK- 
BURN, J. dissenting (affirmed (1869) 38 L. J. Q. B. 


169 : L. R. 4 Q. B. 379 ; 9 B. & S. 519 ; 20 L. T. 
628 ; 17 W. R. 737. — ex. CH.) ; Hanson v. Lanca- 
shire and Torkshire Ry. (1872) 20 W. R. 297. 

Kent v. G. W. Ry. (1846) 16 L, J. C. P. 72 ; 

3 C. B. 714 : 4 D. & L. 481 : 4 Railw. Cas. 
699. — C.P., discussed and- distinguished. 
Wallington v. Dale (1851) 6 Ex. 2S4. — 
EX., referred to. 

G art on G. W. Ry. (1859) 28 L. J. Q. B. 321 ; 
El. P>1. & El. 840 : 5 Jur. (N.8.) 1244 : 7 \V. It. 
478. — EX. CH. : reversing 28 L. J. Q. B. 103 ; 
El. Bl. & El. 837.— Q.B. * 

Hughes v. Buckland (1846) 15 L. J. Ex. 233 ; 
15 M. & \Y. 346 ; 3 I). & L. 702 ; 10 Jur. 
884 — EX. 

Referred to , Braham /’.Watkins (1846) 16 L.J. 
Ex. 9; 16 M. & U r . 77 : 4 D. & L. 42.— EX. ; 
applied. Chamberlain /*. King (1871) 40 L. J. C.P. 
273 : L.' ’ll. 6 C. P. 474 (uipru, col. 2288) ; referred 
to , Keate r. Hart (186'') 18 L. T. 292. — C.P. See 
supra, col. 2288. 

Hughes v. Buckland and Spooner v, Juddow 

(1850) 4 Moore Ind. App. 353 ; 6 Moore 
P. C. 257. — P.C., not applied. 

Sinclair /*. Broughton (1882) L. R. 9 Ind. App. 
152; 47 L. T. 170.— P.C. 

Hughes Buckland, principle applied. 

Lea r. Eacev (1887) 56 L. J. Q. B. 536; 
19 Q. B. D. 352 : 58 L. T. 32 ; 35 W. R. 721 ; 
51 J. P. 756. — C.A. ESHER. M.R., BINDLEY and 
LOPES, L.JJ. 

Davis v. Curling (1845) 15 L. J. Q. B. 56 ; 

8 Q. B. 286 : 10 Jur. 69.— Q.B. 

Applied. Newton v. Ellis (1855) 24 L. J. Q. B. 

337 ; 5 EL A Bl. 115 ; 1 Jur. (N.S.) 850 ; 3 W. R. 
476 — q.b. ; Wilson r. Halifax Corporation (186S) 
37 L. J. Ex. 44 ; L. R. 3 Ex. 114, 120 ; 17 L. T. 
660 ; 16 W. R. 707.— EX. . 

Davis v. Curling, discussed. 

Jolliife r. Wallasey Local Board (1873) 43 L. J. 
C. P. 41 ; L. R. 9 0. P. 62, 81 (post, col. 2291). 

Wilson v. Halifax Corporation (1868) 37 
L. J. Ex. 44 ; L. R. 3 Ex. 114 ; 17 L. T. 
660 ; 16 W. R. 707.— EX. 

Referred to, Gibson c. Preston Corporation 
(1870) 39 L. J. Q. B. 131 ; L. R. 5 Q. B. 218, 
223 ; 10 B. & S. 942 ; 22 L. T. 293 ; 18 W. R. 
689. — Q.b. ; Jolliife /■. Wallasey Local Board 
(1873) 43 L. J. 0. P. 41 ; L. R. 9 C. P. 62, 81 ; 
29 L. T. 582.— C.P. (see post , col. 2291) ; applied , 
Holland r. Nortliwich Highway Board (1876) 
34 L. T. 137.— CLEASBY, B., GROVE and FIELD, JJ. 

Smith v. Hopper (1 847) 16 L. J. Q. B, 93 ; 

9 Q. B. 1005; 11 Jur. 302.— Q.B,, com- 
mented on. 

Hardwick r. Moss (1861) 31 L. J. Ex. 205; 
7 H. k N. 136 ; 7 Jur. (N.s.) 804 ; 4 L. T. 802.— 
EX. 

Hardwick v. Moss. 

Principle- applied , Poulsum r. Thirst (1867) 
36 L. J. CL P. 225 : L. R. 2 C. P. 449 ; 16 L. T. 
324 ; 15 W. R. 766. — C.P. ; explained, Judge r. 
8elmes (or Selmes c. Judge) (1871) 40 L. J. Q. B. 
287 ; L. R. 6 Q. B. 724 ; 24 L. T. 905 ; 19 W. R. 
1110.— Q.B. 
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Newton v. Ellis (1855) 24 L. J. Q. IL 337 : 

5 El. k Bl. 115 ; 1 Jur. (X.S.) 850 ; 3 
\\ . R. 4 <6. — Q.B. 

Xof applied* Williams r. Golding (1805) 35 
L. J. C. P. 1 ; L. IL 1 C. r. GO, 78 ; 11 Jur. (x.s.) 
052 ; 1 H. k IL 18 ; 13 L. T. 201 ; 14 W. IL 6U. 
— c.P. : principle applied . Poulsum r. Thirst 
(1667) 3(5 L. J. G. P. 225 : L. E. 2 C. P. 440 ; 13 
L. T. 324 ; 15 W. E. 766. — C.P. ; referred to. 
Jolliffe r. Wallasey Local Board (1873) 48 
L. J. C, P. 41 : L. E. 0 <J. P. G2, 81 : 20 L. T 
582, — C.P. (are pod'). 

Poulsum v. Thirst (1867) 3G L. J. C. P. 225 : 
L. E. 2 C. P. 440 ; 1 G L. T. 324 ; 15 W. E. 
766. — C.P. 

Followed , Wilson r. Halifax (Corporation (1868) 
37 L. J. Ex. 44 ; L. IL 3 Ex. 114, 120 ; 17 L. T. 
660 ; 1G W. E. 707 . — ex. ; discussed. Att-.-Geii. r. 
Ha elate v Local Board (1875) 44 L. 8. Cii. 545 : 
L. E. 20 v Eq. <>26, 630 ; 33 L. T. 244.— BACOX, 
v.-C. 

Judge v.Selmes (or Selmes v. Judge; (1S71) 
40 L. J. Q. I>. 2S7 ; L. IL (» Q. B. 724 ; 24 
L. T. 005 ; 19 W. E. 1110.— Q.B., adopted. 

Jolliffe r. Wallasey Local Board (1873) 43 
L. J. (J. P. 41 ; L. E.” 0 C. P. 62, SI; 29 L. T. 
o82.— C.P. 

keatixg, J. — The only remaining objection 
urged against the defendant’s right to notice of 
action is, that cases of non-feasance are not cases 
in which the protection of notice of action is 
given. That is not so ; Wilson v. IIalifa,n Cor- 
poration (supra-, eol. 2290). Davis v. Curling 
(supra, col. 2290), JFewton v. Mils (supra), 
and Judge v. Selmes establish that in cases which 
appear to be mere non-feasance the defendant is 
entitled to the protection of the Act. — p. 48. 

brett, J. also discussed Xewton v. Ellis, 
Wilson v. Halifax Corporation and Dads v. 
Curling. 

m 

Judge v. Selmes (or Selmes v. Judge), 

followed. 

Midland Ey. r. Withington Local Board (1883) 
52 L. J. Q. B. GS9 ; 11 Q. B. D. 788 ; 49 L. T. 
489 : 47 J. P. 789.— C.A. 

JollifFe y. Wallasey Local Board (supra), 
applied. 

Holland c. North wick Highway Board (1876) 
34 L. T. 187, — CLEASBY. B., GROVE aild FIELD. 
JJ. 

Jolliffe v. Wallasey Local Board, discussed . 

Beg. r. Williams (1884) 9 App. Cas. 418 : 53 
L. J. P. 0. 64.— P.C. 

SIR R. couch (for the Court).— In Jolliffe 
v. Wallasey Local Board it was held that an 
omission to do something which ought to be done 
in order to the complete performance of a duty 
imposed upon a public body under an Act of 
Parliament, or the continuing to leave any such 
duty unperformed, amounts to “ an act done or 
intended to be done” within the meaning of 
a clause requiring a notice of action, and their 
lordships think that the' negligence in this case 
to take reasonable care is a wrong done by or 
under the authority of the Executive Govern- 
ment. — p. -433. 

Chapman v. Auckland Union (1889) 58 
L. J. Q. B. 504 : 23 Q. B. D. 294 ; 61 L. T. 44G ; 


53 J. P. 820. — C.A. See now Public Authorities 
Protection Act. 1893 (56 57 Viet. c. 61). s. 1. 

Elstob v. Wright (1851) 3 Car. & K. 31 > 
distinguished. 

Burton r. Le Gros (1804) 34 L. J. Q. B. 91 ; 
13 W. E. 46 : 11 L. T. 270. -Q.B. 

COCKBUKX. C.J. — The notice in Elstob v. 
Wright mentioned the wrong Court, which 
j was ' clearly fatal, so that there was no necessity 
to give much consideration to the other points. — 
p. 92. 

Martins v. Upcher (1842) 11 L. J. Q. B. 
291 ; 3 Q. B. 602 ; 1 D. (y.s.) 555 : 2 G. k D. 
716 ; 6 Jur. 582. — Q.B. , distinguished. 

Madden r. Kensington Vestrv (1892) 01 L. J. 
Q. IL 527 : [1892] 1 Q. B. 014; 66 L.T. 347 ; 10 
W. IL 390 ; 56 J. P. 471. — D EX MAX and CAVE, JJ. 

Jones v. Bird (1822) 5 B. & Aid. 837; 1 
1). k IL 49; 24 IL E. 579. — IC.B., refer red 
to. 

Mersev Locks Trustees r. Gibbs (I860) L. Pi-. 1 
H. L. 98 ; 35 L. J. Ex. 225 ; 11 PI. L. Gas. 0S6 ; 
12 Jur. (N.S.) 571 ; 14 L. T. 677 ; 14 W. IL S7f 
— h.l. (e.). With the judges. See the opinion 
of the judges delivered by blackburx, j., at 
p. 113. 

Jones v. Bird and Jones v. Nicholls (1844) 
14 L. J. Ex. 42 ; 13 M. k W. 301 ; 2 D. k L. 
425 ; 8 Jur. 989 ; 1 New Sess. Cas. 524. — 
EX., observation adopted. 

Smith v. West Derby Local Board (1878) 3 
G. P. D. 423 ; 47 L. J. 0. P. 607 ; 38 L. T. 716 ; 
27 W. E. 137. 

GROVE, J.- — In Jones v. Bird, Abbott, C.J. 
says : “ I think the notice ought not to be construed 
with great strictness, its object being merely to 
inform the defendants substantially of the ground 
of complaint, but not of the mode or manner in 
which the injury has been sustained.” And in 
Jones v. JV7 eholls, Pollock, G.B. says substan- 
tially the same.— p. 428. lindley, j. con- 
curred. 

Jones v. Bird, adopted. 

White c. Peto (1888) 58 L. T. 710. — KAY, J. 


2. Parties. 

Booth v. Briscoe (1877) 2 Q. B. I). 490 ; 25 
W. E. 838. — C.A., approved and followed. 
Gort (Viscount) /*. Rowney (1880) 55 L. J. Q. B. 
541 ; 17 Q. B. D. 625 : 54 L. T. 817 ; 34 W. PL 
696.— C.A. See “ Costs,” vol. i., col. 729. 

bowex, l.j. — As to the question whether the 
plaintiffs here could properly have been joined 
in the first instance if the point liad been taken 
in time, it is unnecessary for us to decide : but, 
as at present advised. 1 hesitate to accept the 
wider view of the construction of Ord. XVI.. 
rule 1, taken by the 31. B. I am not prepared 
to say t{iat this rule gives unlimited power to 
plaintiffs to join any number of causes of action, 
whether separate or distinct, against a single 
defendant. It is to be observed that the rule 
is framed in a peculiar manner. It says : 11 All 
persons may be joined as plaintiffs in whom the 
right to any relief claimed is alleged to exist,” 
and I feel a difficulty in assuming that these 
words mean the same thing as if the rule had 
said ik in whom any right to any relief is alleged 

73—2 
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to exist.” fur I think so startling an alteration 
in the law would have been expressed in more 
apt words. [ therefore do not wish to lay down 
that the rule goes to that extent. 1 am bound 
by Booth v. Brixcor. so far as it goes, but I do 
not think it goes to that extent. Booth v. Briscoe 
only decides that the action there could be jus- 
tified within the rule. It was an action for a 
single libel brought by eight trustees of a charity, 
who were libelled in their conduct as such trus- 
tees, and all Booth v. Briscoe really decides is 
that the mere fact that each plaintiff who joined 
in the action might have brought a separate 
action, is not sufficient reason to prevent the 
plaintiffs joining in one action. I have not had 
the opportunity, nor the time, in the course of 
this argument, to consider all the different cir- 
cumstances tlmt might arise if there was an un- 
limited power in any number of plaintiffs, how- 
ever separate and distinct their causes of action, 
to join themselves in a single writ, provided the 
defendant is the same, and throw upon the 
defendant the burden of striking the plaintiffs 
out. Therefore 1 do not feel sure that Booth v. 
Briscoe decides so much as my learned brother 
thinks that it. decides. Here it is sufficient to 
say that T think, in the tirst place, the parties 
have treated the matter in u way which renders 
it impossible for the defendant now to contend 
that the plaintiffs were not properly suing under 
Order XVI. r. 1 : and in the second place, the 
action, being one in which a single act is alleged 
to have damaged both the reversioner and the 
tenant in possession, may possibly fall within the 
precedent of Booth v. Briscoe. — p. 545. 

est i eh , M.n. also discussed and approved 
Booth v. Briscoe. 

Booth v. Briscoe, distinguished. 

Arnison v. Smith (No. 1) (1889) f>8 L. J. Oh. 
335 : 40 Oh. D. 567 ; 00 L. T. 206 ; 87 W. 11. 
40o. — c.A. 

Booth v. Briscoe, discussed. 

Sandes r. TVildsmith (1808) 62 L. J. Q. B. 404 : 
[1898] 1 Q. B. 771 : 69 L. T. 887. 

WILLS, J. — I do not think the present case [in 
which one action was brought by two plaintiffs 
for distinct slanders] is covered by authority, for 
in Oort (Viscount) v. Rowney ( supra ), Esher. 
M.R. and Bowen. L.J. disagreed as to the effect 
of the decision in Booth v. Briscoe, and the 
question is therefore an open one. In Booth v. 
Briscoe eight co-trustees brought ail action as 
plaintiffs for a single libel reflecting on them all. 
and the Court held that they were all rightly 
joined as plaintiffs ; hut that is not the same 
case as the present. — p. 405. lawrance, j. 
concurred. 

Booth v. Briscoe, discussed. 

Hannay r. Smurthwaite (1898) 68 L. J. Q. 1>. 
41 ; [1898] 2 Q. B. 412. — C.A. ; BOWEN, L.J. 
dissenting. Sec the judgments at length. 

Booth v. Briscoe, distinguished. 

Smurthwaite v. Hannay & Co. (1894) 68 
L. J. Q. B. 787: [1894] A. C. 491. — H.L. (E.) 
(post, col. 2294). 

Booth v. Briscoe, doubted. 

Carter r. Xligbv & Co. (1896) 65 L. J. (}. B. 
637 ; [1896] 2 Q.^B. 113 ; 74 L. T.744 ; 44 W. It. 
666; 60 J. P. 581.— C.A. 


Booth /*. Briscoe. r-mlained. 

IVi'wb'i r. Kyle (1*99) [ 19t;0j 2 Ir. 11. 265. — 
O-B.d. 

Hannay v. Smurthwaite (1893) 63 L. J. 
Q. B. 41 : [1893 i 2 Q. B. 412 : 4 It. 589 : 69 L. T. 
677: 42 V\ 11. 138 : 7 Asp. M. C. 3S0.— c.A. 
ESHER. M.R. and KAY, L.J. : BOWEN, L.J. 
dissenting ; reversed, now. Smurthwaite v. 
Hannay (1894) 63 L. J. Q. B. 737 : [1894] A. C. 
494 : 6 It. 299 : 71 L. T. 157 ; 43 \V. 11. 113 : 

7 Asp. 3L C. 485.— H.L. (E.). 

Smurthwaite v. Hannay, foil aired. 
Peninsular and Oriental Steam Navigation 
Co. /•. Xsune Kijima (1.895) 64 L. J. P. 0. 146 : 
[1895] A. C. 661 : 11 It. 508.; 73 L. T. 37 ; 8 
Asp. 3*1. C. 23.— P.C. 

Smurthwaite v. Hannay. explained, 

Sadler /•. (4. \V. Rv. (1895) 65 L. J. Q. I*. 26 : 
[1895] 2 l). B. 688 : “73 L. T. 385 ; 44 IV. It. 50. 
— C.A. ; A. L. smith, L.J. : RIGBY, L.J. dissent- 
ing. — c.A., affirmed : (1S96) 65 L. J. Q. B. 462 ; 
[1896] A. C. 450 : 74 L. T. 561 ; 45 W. K. 51.— 
H.L. (E.). 

A. L. SMITH. L.J. — As I read Smurthwaite v. 
TIu unity, the question of the joinder of two 
plaintiffs equally applies to joinder of two 
defendants : anti J agree with what Mr. Littleton 
said that SnnirtJnca ite v. Hannay has decided that 
Orel. XVI. has relation to the joinder of parties 
and not to the joinder of causes of action. I 
differ from my brother Eigby in this case because 
he thinks that there is adjoint cause of action 
against the two. — p. 27. 

Smurthwaite v. Hannay, referred to. 

Hunt r. AVorsfold (1896) 65 L. J. Ch. 548 ; 
[1896] 2 Ch. 224 : 74 L. T. 456 ; 44 W. E. 461. 
— NORTH. J. 

Smurthwaite v. Hannay, distinguished. 

The Maruchal Suchet (1896) 65 L. J. Adm. 94 ; 
[1S96] P. 233 : 74 L. T. 789 ; 45 \V. E. 141 ; 

8 Asp. M. C. 158. 

BARNES. J. held that the practice which 
existed in the Admiralty Court before the Judica- 
ture Acts, permitting several plaintiffs to sue 
collectively, has not been affected by the Judica- 
ture Acts or the rules, thereunder, and distin- 
guished the above case on the ground that it had 
no application to Admiralty practice. 

Smurthwaite v. Hannay, discussed and 
applied. 

Carter r. Pdgbv & Co. (1896) 65 I.. J. Q. B. 
537: [1896] 2 Q. B. 113: 74 L. T. 744; 44 
\V. Ft. 566. — RUSSELL, c.j. and WRIGHT, j. ; and 
C.A. See post. col. 2297. 

Smurthwaite v. Hannay, discussed and 
explained. 

Bennetts r. Mcllwraith (1896) 65 L. J. Q. B. 
632 ; [1896] 2 Q. B. 464 : 75 L. T. 145 ; 45 W. E. 
17; 8 Asp. M. C. 176.— c.A. A. L. SMITH and 
RIGBY, L.JJ. 

Smurthwaite v. Hannay. 

Referred to, Cower r. Couldrid^? (1898) 67 
L. J. Q. B. 251 ; [1898] 1 Q. B. 348 : 77 L. T. 
707 ; 46 IV. E. 214. — C.A. chitty and COLLINS, 
l.jj. ; discussed , Stroud v. Lawson (1898) 67 
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L. J. Q. B. 71 8 ; [1898] 2 Q. B. 44 : 78 L. T. 


is this, that we have advanced a long: way since 
Lord Eldons time in ^nits of this description, 
and suits have been maintained -by one on behalf 
of himself and others which perhap.- Lord Eldon 
would not have sanctioned. Above all. n«*w you 
can have under the Judical nre Acis actions to 
declare rights, which is an innovation of a verv 
ini[H irtaut kirnl. . . . Counsel for the defendant 
referred to another case of Lord Eldon's, <,f .hwex 
i v. Marcia del Rio, which was to the effect that 

f . . i persons wlto had lost their monev in subscribing 

! C n o ? ; CZ- Da "f ou ! t0 Peruvian Loan could not sue on behalf ..£ 

MCI^and_(_lh.i : l]wLr.E.4w».-^i.B.n . andc.A. : j themselves and others. But that has been 
L.yle (1899) L 1.)00J 1 Jr. 11. | reconsidered and to a certain extent modified- 


’29 : 40 W. 11. 626. — C.A. A. L. SMITH. CHITTY 
and v. WILLIAMS, L.jj. : referred to, Drincnbier 
r. Wood (I N9S) f;s L. J. Cli. lsl : [1899] 1 <Jh. 
393 ; <9 L. T. 518 : 47 W. It. 252 ; 6 Manson 7(1. 
— liYRXH. J. (see post. col. 2298) ; d iscussed. 
Oxford and Cambridge Universities r. (4 ill & 
Sous (1898) (18 L. .J. Oh. 94 : [1899] 1 Cli. 7)5 : 
79 L.T. 938 .— stiulin c-, J. : Thompson r. London 
County Council (1899) UN L. J. Q. B. 025 : [1899] 
1 Q. B. 84 U ; 80 L. f. 512 ; 47 W. £. 433.— c.-C 


explained, Peddie r 
20 5. — Q.li.D. 


Smurthwaite v. Hannay. referred to. 
Subramaiiia (N. A.) Tver i\ King- Emperor ! 
(1901) L. It. 28 Ind. App. 257 ; 17 Times L. R. ! 
730.— P.C. 


in modern times in Beeching v. Lloyd. 


\\ bother that is an advance on Lord Eldon's 
j doctrine or not, T do not know. The circum- 
j stances were different, because there the ground 
. Lu* rescission of the contract was a fraudulent 
| prospectus. L understand that case as warrant- 
Smurthwaite v. Hannay, dinting ui shed. | 211 o an action by one on behalf of himself and 

The Assunta [1902] P. 150; 71 L. J. P. 75 : i others who have been defrauded by the prospectus 
SO L. T. 000 ; 50 W. R. 7>44. j to p£t the money back. Now the principle on 

jeuxe, p. — This is a very different case from , w ^L‘li the old Courts of equity allowed suits by 
that of Smnrthicaitc v. Tlannay. There persons ; sonie on behalf of themselves ami others was 
were suing together who could hot so sue. There 1 v ?b v mnt -‘h discussed in War rich v. Queen's 
was a very material matter involved, and there , College, Onford (post), in which there is a most 
was much more than a mere irregularity: but ;■ instructive judgment on this point. That was a 
having regard to the Admiralty practice in this 1 kill liltrtL by two or three freeholders of a manor 
Court, which, 1 think, is not abrogated, and ■ claiming common. There was a very great deal 
having regard to the indorsement on the writ. I ot> litigation about the frame of the ‘suit, and in 
am of opinion that in the Admiralty Court, where j P 02U t ^ ac t a groat deal depended on it. and 
the only mistake made is that of not putting on : Hatherley held that an action in that form 

the face of the writ what has been put on the ) v / ,l dd lie, although each freeholder could sue on 


back, and what if put on ' the face of the writ 
would have made it good, there is a mere 
irregularity. — p. 155. 

Smurthwaite v. Hannay, distinguished. 

O’Keefe t\ Walsh [1903] 2 Ir. R. 6 81. 705.— 
K.b.d. : affirmed C.A. 

Cowper v. Clerk (1732) 3 P. Wins. 155.— 
L.C., discussed. 

Fraser r. Mason (1883) 52 L. J. Q. B. 043 ; 
11 Q. B. D. 574 ; 19 L. T. 701 ; 32 W. E. 421.— 
C.A. LINDLEY and FRY, L.JJ. 


his separate prescriptive right. — p. 293. 

BIO by, l.j. to the same effect, 

'V. williams. L.J. agreed as to the law, but 
dissented from the judgment. 

Warrick v. Queen’s College, Oxford (1871) 
40 L. J. Ch. 780; L. E. 0 Cli. 71 (>j 25 
L. T. 254 ; 19 W. E. 1098. — HATHERLEY, 
L.C.. referred to. 

Betts r. Thompson (1871) L. E. 6 Ch. 732. 736 ; 
25 L. T. 3G3 : 19 W. E. 1100. — hatherley, 
L.c. : Att.-Gen. r. Barker (1872) 41 L.J. Ex. 57 ; 
L. E. 7 Ex. 1 77, 182 ; 2C L. T. 34; 20 W. E. 509, 
— EX. 


Jones v. Garcia del Bio (1S23) T. & E. 29 
24 E. E. 64.— L.c. 

Discussed, Beeching r. Lloyd (1855) 24 L. J. [ 

Oh. 679 ; 3 Drew. 227 ; 3 Eq. E. 737 ; 3 W. K. I Discussed De la Warr(Earl) r. Miles (1881) 50 
364. — KINDERSLEY, V.-C. ; explained, Turner r. | L.J. Ch. 754; 1 7 Ch. D. 535,571 ; 44 L.T. 487; 29 
Moy (1875) 32 L. T. 56. — bacox, v.-c. 


Warrick v. Queen’s College, Oxford. 


j W. E. 809. — bacox. v.-c. ; reversed on one point. 
T - . , , . _ . . ! C.A. ; Ellis r. Bedford (Duke) (1899) 68 L. J. Ch. 

Jones v. G-arcia del Bio and Beeching v. ! 9,sy • [1S991 1 Ch 494 —ca ~ 


Lloyd, discussed. 

Ellis v. Bedford (Duke) (1899) US L. J. Ch. 
2S9 ; [1899] 1 Ch. 494 ; 80 L. T. 332 : 47 W. E. 
385. — c.A. ; affirmed nom. Bedford (Duke) r. 
Ellis Qjwtf). 

LIXDLEY, m.r. — The decision of Lord Eldon in 
Weale v. West Middlesex Watenvorhs Co. ( (1820) 
1 J. & W. 358 ; 21 E. E. 1S3) was, I should have 
thought, extremely easy. In the first place, it was 
not a bill by one on behalf of himself and others. 
That was carefully avoided, and the real object of 
the suit was to compel the Court of Chancery to 
settle the price to be paid for water. The judg- 
ment is of considerable importance, because it is 
an extremely instructive one, and Lord Eldon 
refers to atl sorts of cases in which a bill by one 
on behalf of himself and others would not lie, and 
the most important of all is that which counsel for 
the defendant relied on. My answer to that case 


Bee supra. 

Warrick v. Queen’s College, Oxford, 

distinguished. 

Bedford (Duke) v. Ellis (1900) 70 L. J. Ch. 
102 ; [1901] A. C. 1, 9 ; S3 L. T. 686.—H.L. (E.). 

LORD MACNAG-HTEX. — In War rich V. Queens 
College, Oxford , the question was whether persons 
with titles diverse in origin, and rights in some 
respects distinct, could be combined as plaintiffs 
in a suit to redress a grievance common to all. 
No such question can arise here. All growers 
have the same rights. They ail rely on one and 
the same Act of Parliament as their common 
charter. — p. 105. 

Ellis v. Bedford (Duke) W.N. (1898) 169. — 
HOMER. J., re reused ; (1899) 68 L. J. Ch. 289 : 
[1S99] 1 Ch. 494 ; 80 I,. T. 332 ; 47 W. E. 8831 
— C.A. ; latter decision a (tinned’ nom. Bedford, 
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(Duke) v. Ellis (1900) TO L. J. Ch. 302 ; '10011 
A. C. 1 : 83 L. T. 080. — ill. (k.). 

Bedford (Duke) v. Ellis, referred to. 

Tail Yale By. r. Amalgamated Society of 
Railway Servants (1001) 70 L. J. K. 13. 00.'). 013 ; 
[1001] A. C*. 420. 430 : 87> L. T. 147: 50 W. 11. 
44 ; (J5 J. I\ 7>90. — fci.L. (e.) : West /*. Sackville 
(Lord) (JP.m> 3) 72 L. J. Ch. 040 ; [1903] 2 Ch. 
378. 302 : 88 L. T. 814 ; 7,1 W. R. <527, —c.A. 

Peninsular & Oriental Steam Navigation Co. 
v. Tsune Kijima (1807,) 04 L. J.P. C. 140 ; 
[1807, ] A. C. 001 : XL K. 7,0.8; 73 L. T. 


<>20, — C.A. A. L. SMITH, CHITTY and 

V. WILLIAMS. L.J.T., Considered. 
i Oxford and Cambridge Universities v. Gill 
i (3808) 08 L. J. Ch. 34 : [3800] I Ch. 7.7, ; 70 L. T. 
; 338. 

STiliLT no . J. — According to the ini erpretations 
put on the rule [Ord. XVI. r. 3] by the C. A. 
1 $ frond v. Lawson] — and, indeed, it seems to me 
! plain on the face "of the rule itself — tliere are 
j two conditions to be satisfied : First, that the 
| right of relief alleged to exist in each plaintiff 
: should be in respect of or arise out of the same 
j transaction : and. secondly, that there should be 
; a common question of fact or law. — p. 37. 


37 : 8 Asp. 31. C. 23. — p.c.. referred to. 

Carter Rigby & Co. (1895) 07, L. J. Q. J>. 
7,37: [18901 2 Q. B. 113; 74 L. T. 744 ; 44 
W. 11. 7>00. — <J.A. 

A. L. smith, L.J. — That [Sm urf ft unite v. 
Hamuiu (supra, col. 2294)] was an action brought 
by a number of holders of bills of lading against 
shipowners, claiming damages for the non- 
delivery of the goods specified in their bills of 
lading. I read that decision as applying both to 
actions in contract and in tort : but if there is 
any doubt as to this, it is only necessary to refer 
to Peninsular Oriental Steam JYavit/afion Co. 
v. Tsune Kijima in the P. C., which was a suit 
under Lord Campbell's Act, in which numerous 
plaintiffs sought to recover separate damages as 
due to each plaintiff or group of plaintiffs for 
injuries resulting from a collision at sea. In 
that case it was held that there was no authority 
to warrant rhe joinder in one suit of different 
and distinct causes of action not being causes 
of action bv and against the same parties. — 
p. 542. 

Peninsular & Oriental Steam Navigation 
Co. v. Tsune Kijima, referred to. 

Carter v. Rigby & Co., discussed. 

Stroud r. Lawson (1898) (57 L. J. Q. B. 71S ; 
[1898] 2 Q. B. 44 ; 78 L. T. 729 ; 40 W. R. 626. 
— C.A. A. L. SMITH, CHITTY and V. WILLIAMS. 
L.JJ. 

Colson v. Selby (1790) 1 Esp. 452, ore mi led. 

Hill r. White (1839) 6 Bing. N. C. 26 : 9 L. J. 
C. P. 7, : 8 Scot t 249 ; 8 D. P. O. 13. 

tindal, c.j. — It may be difficult to reconcile 
Colson v. Sell))/ with our present decision : but 
if it be not reconcilable, 1 cannot agree with 
what is laid down in that case. It stands by 
itself a nisi jjrivs decision ; and though amotion 
was made to set aside the nonsuit, the matter 
was not much considered, for a rule was refused. 
— p. 32. 

Pare v. Clegg (1861) 30 L. J. Ch. 742 ; 29 
Beav. 589; 7 Jur. (N.s.) 1130: 4 L. T. 
<569 ; 9 W. R. 795.-~-M.it., applied. 

Smith r. Cork & Bandon By. (1870) Ir. B. 5 
E<j. 07). — C.A. 

Sykes v. Soholfield (1S84) 28 Sol. J. 477. 
—GROVE, J. and HUDDLESTON, B„ 
discussed and approved. 

Massey r. Hevnes (1888) 59 L. T. 470 . — wills 
and GRANTHAM, jj. : a pinned, 57 L. J. Q. B. 
521 ; 21 Q. B. t>. 330 ; 36 W. R. 834.— C.A. 

Stroud v. Lawson (1898) 67 L. J. Q. B. 718 ; 
[1S9S] 2 Q, B, 44 ; 78 L. T. 729 ; 40 W. B. 


1 Stroud v. Lawson, explained and applied. 
j Drincqbier r. Wood (1898) 6S L. J. Ch. 181 ; 
I [1899] 1 Ch. 393; 79 L. T. 7,48 ; 47 W. B. 252; 
j 6 Manson 70. 

j byrne. J. — Prior to this order [Ord. XYI. r. 1 ] 
j being made there had been certain decisions, 
; notably Sin urth iva ite v. Han nay (supra, col. 2294), 
I in which it had been held that the old Ord. XYI. 
; r. L dealt merely with the parties to an action, 
j and had no reference to joinder of several causes 
| of action ; and that where the causes of action of 
j several plaintiffs were separate and distinct, the 
: same could not be joined in one action. Since 
j the new order has come into operation one case 
j has been decided by the C. A. — namely, Stroud v. 

I Lawson — which assists in interpreting this rule. 

■ In that case the plaintiff commenced an action 

■ claiming damages from the directors of a com- 
: pany for inducing him by fraud to purchase shares 

in the company. In the same action he sought 
relief, suing as a representative plaintiff, not on 
the ground of fraud, but on the ground that the 
payment of dividends out of capital was ultra 
vires and illegal. It was held that it did not 
come within Ord. XYI. r. 1, because it could not 
be said that the right to relief arose out of the 
same transaction or series of transactions. — 

p. 181. * 

Stroud v. Lawson, applied. 

Walters r. Green (1899) 68 L. J. Ch. 730: 
[1899] 2 Ch. 696; 81 L. T. 151: 4S W. B. 23 ; 
63 J. P. 742. — STIRLING, J. 

Walsham v. Stainton, 32 L. J. Ch. 57,7; 
1 H. & M. 322; S L. T. 633; 11 W. R..771. 
—WOOD, V.-C. : reversed (1863) 33 L. J. Ch. 68 ; 
1 De G. J. & S. 678 ; 3 N. B. 7,6 ; 9! Jur. (N.S.) 
1261 ; 9 L. T. 37,7 ; 12 W. B. 03.— KNIGHT 
BRUCE and TURNER, L.JJ. 

Walsham v. Stainton, explained. 

Peek i*. Gurney (1873) 43 L. J. Ch. 19 ; L. R. 
6 H. L. 377 ; 22 W. R. 29.— H.L. (E.). LORDS 
CHELMSFORD, colonsay and cairns. See 
address of Lord Chelmsford. 

Burstall v. Beyfus (1884) 53 L. J. Ch. 565 ; 
26 Ch. I). 35 ; 50 L. T. 542 : 32 W. B. 418. 
— C.A. SELBORNE, L.C. and COTTON, L.J., 
referred to. 

Amos r. Herne Bay Pavilion Promenade and 
Pier Co. (1886) 54 L. T. 264. —KAY, J. 

Burstall v. Beyfus, discussed. * 

Hannay & Co. r. Smurthwaite (1893) 63 L.J. 
Q. B. 41 ; [1893] 2 Q. B. 412 : 7 Asp. M. C. 380.— 
C.A. ESHER, M.R. apd KAY, L.J. ; BOWRN, L.J, 
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dissenting judgment of latter) ; c.A. reversed. ! 
— H.L. See supra, col. 2291. j 

i 

Att.-Gen. v. Poole Corporation (lulls', S ■ 
L. J. Cli. 27: 4 My 1. & Cr. 17 : 2 Jur. 931. ! 
1 080. — cotteni-ia M, L.C. : ran/ hi// (1*37) 2 I 
Keen 190. — laxgdale . m.r. : * affirmed nom. I 
Parr v. Att.-Gen. (1*42) 8 CL~& F. 409:1 
6 Jur. 245. — H.L. (E.). 


or more defendants in respect of their several 
liability for separate torts could not be com- 
bined in one action. The present case is not one 
of suing several defendants on account of several 
liability for several torts, but jointly in respect 
of their joint acts. — p. 701. 

Sadler v. G. W. Ry.. applied. 

Pope r. Haw-trey (1901) 85 L. T. 203. — C.A. 


Parr v. Att.-Gen.. observations applied. 
Inman v. Wearing (1850) 2 De Gf. 1* 8m. 720. 
— KNIGHT BRUCE, V.-C. 

Att.-Gen. v. Poole Corporation and Pyle v. 
Price (1802) 0 Yes. 779. — L. c. . observed on. 
Pratt r. Keith (1804) 33 L. J. Oh. 528 : 3 
N. R. 400 ; 10 Jur. (N.S.) 305 ; 10 L. T. 15 : 12 
W. R. 394. 

KTNDERSLEY. V.-C.— But for Att.-Gen. v. Poole 
Corporation there could have been no doubt 
that there should have been a description of the 
parties. When that case is looked at it is not 
an expression of opinion, even as a dictum ; and 
when Lord Eldon’s language is referred to, he 
evidently appears to have scarcely doubted that 
there must be some sort of description. — p. 530. 

Honduras Inter-Oceanic Ry. v. Lefevre and 
Tucker (1877) 48 L. J. Ex. 391 : 2 Ex. JD. 
301 : 36 L. T. 46 ; 25 W. R. 310.— C.A. , 
foil meed. 

Child r. Stenning (1877) 40 L. J. Cli. 523 ; 5 
Ch. D. 695 ; 36 L. T. 426 ; *25 W. R. 519. — C.A. 

Honduras Inter-Oceanic Ry. v. lefevre and 
Tucker, held not overruled. 

Bennetts v. Moll wraith (1896) 65 L. J. Q. B. 
632 ; [1896] 2 Q. B. 464 ; 75 L. T. 145 ; 45 W. R. 
17:8 Asp. M. C. 176.— C.A. A. L. smith and 

RIGBY, L.JJ. 

Honduras Inter-Oceanic Ry. v. lefevre and 
Tucker, applied. 

Sanderson r. Blvth Theatre Co. (1903) 72 
L. J. K. B. 761 ; [1903] 2 K. B. 533. 538 ; S9 
L. T. 159 ; 52 W. R. 33.— C.A. 

Mathias v.Yetts (1882) 40 L. T. 497.— C.A., 
referred to. 

Att.-Gen. r. Bermondsey Yestry (1883) 52 L. J. 
Ch. 567 ; 23 Ch. JD. 60, 67 : 48 L. T. 445 ; 31 
W. R. 463 : 47 J. P. 453.— C.A. 

Sadler v. G. W. Ry. (1896) 65 L. J. Q. B. 26, 
462; [1896] A. C. 450; 74 L. T. 561 ; 
45 W. R. 51.— H.L. (E.). : affirming [1895] 
2 Q. B. 688 ; 14 R. 774 ; 60 J. P. 37.— 
C.A. A. L. smith, L. J. ; rigby. l.j. dis- 
senting', which affirmed DAY, J., applied. 
Gower r. Couldridge (1898) 67 L.J. Q. B. 251 : 
[1898] 1 Q. B. 34S ; 77 L. T. 707 : 46 W. R. 214. 
— C.A. CHITTY and COLLINS, L.JJ. ; Thompson r. 
London County Council (1899) 68 L. J. Q. B. 
625 ; [1899] 1 Q. B. 840.-C.A. See col. 2300. 

Sadler v. G. W. Ry., discussed. 

Dawson r. McClelland [1899] 2 Ir. R. 4SG. — c.A. 

Sadler v. G, W. Ry., distinguished. 

Walters r. Green [1899] 2 Ch. 696 : 6S L. J. 
Ch. 730 ; 81 L. T. 151 ; 48 W. R. 23 : 63 J. P. 742. 

STIRLING, J. — Therefore, what is alleged is a 
joint <&use of action. In my judgment this 
case is distinguishable from Sadler v. G. TP. Ry., 
which was relied on on this point. The decision 
there was that claims for damages against two 


Sadler v. G. W. Ry., distinguished. 

O’Keefe p. Walsh [1903] 2 Ir. R. 681, 705.— 
K.B.D. : affirmed C.A. 

Vallance v. Birmingham and Midland land 

Corporation (1876) 2 Ch. D. 369 ; 24 W. R. 

454. — MALIKS, V.-C., referred to. 

Sheehan r. G. E. Rv. (1880) 50 L. J. Ch. 6S ; 
16 Ch. D. 59, 65 ; 43 L. T. 432 ; 29 W. R. 69.— 
M ALINS, V.-C. 

Bennetts v. Mcllwraith (1 896) 65 L. J. Q. B. 

632 : [1896] 2 Q. B. 464 ; 75 L. T. 145 ; 

45 W. R. 17: 8 Asp. M. C. 176.— c.A. 

A. L. smith and rigby, L.JJ., explained. 

Thompson r. London Count v Council (1899) 
68 L. J. Q. B. 625; [1899] 1 Q.*B. 840 ; 80 L. T. 
512 ; 47 W. R. 433. — C.A. ; reversing bingham, j. 

A. L. smith, l.j., after discussing Sadler v. 
G. IV. Ry. (supra, eol. 2299). said : We are bound 
by that decision, and, speaking for myself, I 
cordially agree with it. It seems to me impos- 
sible, in the face of that decision, to work 
Ord. XVI. r. 7 in the way the plaintiffs seek. 
It is said that we took a different view from 
this in Bennetts v. Mel! wraith. I do not think 
that that is so. There I said that the redress 
was sought against two persons, £ * but the right 
to it arose out of one common transaction.” The 
two were not as here, independent tort-feasors. 
That case, therefore, does not conflict with our 
decision in the present case. — p. 627. 

COLLINS, L.J. — It was I who at chambers 
struck out the defendants in Smurthwiite v. 
Ilanna y (supra, eol. 2294) and allowed the 
defendant to be added in Bennetts v. Mcllwraith. 

I wish to point out that, in the view I take, 
the orders 1 made in those two cases are 
quite consistent. Bennetts v. Mcllwraith , in 
my judgment, does not in the least conflict 
with the principle we are applying in the 
present case. In Bennetts v. Mcllwraith there 
was one contract only, and one breach only of 
that one contract. The difficulty was, which 
of two persons broke it ? If the person who 
purported to act as agent for another had 
authority to make the contract, then it was 
broken by that other person, his principal. If, 
however, he had not authority, then the truth of 
the matter is it was broken by himself. But 
whichever of the two was liable, there was only 
one contract and one breach. — p. 628. 

Bennetts v. Mcllwraith. 

Referred to . O’Keefe i\ Walsh [1903] 2 Ir. R. 
681, 718. — K.B.D. (affirmed, C.A.).; applied, 
Sanderson v. Blyth Theatre Co. (supra,, eol. 2299). 

Gower v. Couldridge (1898) 67 L. J. Q. B. 

251 ; [1898] 1 Q. B. 348; 77 L. T. 707 ; 

46 W. R. 214. — C.A. ; and Thompson v. 

London County Council, distinguished. 

Frankenburg v. Great Horseless Carriage Co. 
(1899) 69 Ij. J. Q. B. J 47 ; [19U0] 1 Q. B. 504 ; 
81 L. T. 684 ; 7 Manson 347. — C.A. ; reversing 

CHANNELL, J. 

LIXDLEY, M.R. — The learned judge lias, in my 
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opinion, misapplied Goict-r v. Could ridge. I do 
not quarrel with that decision. Tt i* perfectly 
intelligible. In that ease there were separate 
liabilities in respect of two distinct and separate 
torts. There was a conspiracy between two 
people, and then the issue of an improper pro- 
spectus by them and another; and it was held 
. that the claims for damages iu respect of those 
two things could nor. be joined. The issue of the 
prospectus was not the common ground of action 
against all the defendants. 1 do not say that 
the prospectus had nothing to do with it, but 
there were distinct and separate causes of action 
in the narrow sense alleged there. In this case. 
I repeat, in the wide sense, the whole case turns 
upon the prospectus, and there is nothing more 
than a complaint against a number of persons 
who are said to have done the plaintiff one 
wrong by issuing a prospectus which they had 
no right in point of law to issue. — p. 349. 

ROMER. J. — As regards- . . . G ower v. Could - 
ridge . . . it is merely a case illustrating the 
principle that if there is a cause of action 
against A. and B. for a tort X., and quite 
a separate cause of action against B. for a 
tort Y„ claims cannot be brought in one 
action in respect of both torts, X. and Y., 
against A. and B. As regards Thompson v. 
London Count g Council, that only illustrates 
another principle which has no application to 
the case before us. If von have suffered a 
wrong, and it may be that A. is the person who 
has committed the act that caused it, and if 
he did lie is liable, but it is not certain that 
it was not B. who committed it. and if it was 
B. he would be liable, ami A. and B. are 
strangers to one another iu the matter, you 
cannot, because you cannot ascertain whether 
A. or B. was the person committing the wrong, 
bring the action for damages against A. and B. 
jointly. — p. 150. 

Gower v. Couldridge. 

diet erred to, Dawson r. McClelland [1899] 2 
Tr. K. 486. — Q.B.D. (affirmed C.A.) ; not applied, 
Kent Coal Exploration Co. /*. Martin (19()0) 16 
Times L. It. 486. — c.A. ; applied. Pope r. Hawtrev 
(1901) 85 L. T. 268. — c.A. 

Gower v. Couldridge, Frankenburg v. Great 
Horseless Carriage Co. (supra). Dawson v. 
UPClelland and Kent Coal Exploration 
Co. v. Martin, distinguished. 

O’Keefe v. Walsh [1903] 2 Ir. R. 681, 705.— 
k.b.d. ; affirmed C.A. 

Walcott v. Lyons (1885) 54 L, J. Ch. 847 : 
29 Ch. I). 584 ; 52 L. T. 399.— C. A. ; 
reversing BACON, V.-C., distinguished. 

Avscough r. Bullar (1889) 58 L. J. Cli. 474 : 
41 Ch. D. 341 ; 60 L. T. 471 : 37 W. E. 529.— 
c.a. cotton and lindley, l.jj. 

Walcott v. Lyons and Hew Westminster 
Brewery v. Hannah. W. N. (1876) p. 215. — 
HALL, V.-C. ; affirmed, W. X. (1877) 35. 
— C.A., distinguished. 

Showell r. Winluip (1889) 60 L. T. 389.— 

KEKEWICH, J. 

Walcott v. Lyons, approved . hut report com- 
mented on. 

Carswell v. Hyland (1887) 3 Times L. E. 70S. 
— C.A. ESHER, M.R. arid LINDLEY, L.J. ; 

[esher, m.r., said Walcott v. Lgofls was rightly j 
decided, but the lieadnote to that case was too. 


j wide, and did not properly express the decision 
: in that case.] 

j Walcott v. Lyons and Long v. Crossley 
| (1879)49 L. d. Ch. 168 ; 13 Ch. D. 38S ; 

! 41 K T. 793 ; 28 W. It. 226.— FRY, J., 

i discussed. 

i The Duke of Buccleueh [1892] P. 20.1 ; 61 
dL. J. V. 57 : 67 L. T. 739 : 40 W. It. 455 ; 7 
I Asp. M. C. 294 : affirmed, with a variation. — 
I C.A. ESHER. 31. R.. FRY and LOPES. L.JJ. 

! jeune, p. — Ir will be observed in rliat case 
[ Walcott v. Lyons] that the C. A. would appar- 
! entlv have allowed rhe substitution if the tonus 
i they imposed had been acceded to ; and in Long 
j v. Crossing a plaintiff with a right was clearly 
! substituted for a plaintiff with none. — p. 207. 

The Duke of Buccleueh and Carswell v. 
i Hyland (supra, col. 2301), applied. 

I Hushes r. Pump House Hotel Co. (No. 2) 

| (1902) 71 L. J. K. JB. 803 : [1902] 2 Iv. B. 485 ; 

87 L. T. 359 : 50 W. R. 677. — C.A. 

Collins, 31. R. — I need not refer to the 
authorities, except the last one, The T)ulte of 
| Buccleueh, which is quite conclusive. In each 
J of the cases the right asserted by the new plaiu- 
j tiff excluded the right claimed for the original 
J plaintiff, and in one of them the element present 
■ in this case was also present- — a decision adverse 
j to the original plaintiff ; nevertheless Sir G. Jessel 
j made an order under rule 2 [Old. XV I.] allowing 
new plaintiffs to be added. Adding and substitut- 
' ing are practically the same thing. — p. 804. 

COZENS-HARDY, L.J.— It is said that. Ol’d. 
XVI. r. 2 does not apply where the original 
plaintiff had no right of action at all. Tf* 
authority were needed against that it will be 
found in Carswell v. II gland, which is directly 
in point. In that case the heir-at-law had no 
right of action, and the administratrix of the 
trustee was allowed to be added as a co-plaintiff. 
It is said that that was a ca^etff adding, and not 
of substituting a plaintiff, but the Court may 
either substitute or add a plaintiff in a proper 
case.— p. 804. 

Duckett v. Gover (1877) 46 L. J. Ch. 407 ; 

6 Ch. D. 82 ; 25 \Y\ R. 554. — JESSEL, 
M.R., explained. 

Mason r. Harris (1S79) 48 L. J. Ch. 589; 

II Ch. D. 97; 40 L. T. 6J4; 27 W. R, 699.— 
C.A. (see i; Company.” vol. i., col. 470); Ifarben 
v. Phillips (1882-3) 23 Ch. D. 14 : 4S L. T. 334 ; 
31 W. R. 173. — CHITTY, J. (order discharged 
on appeal. — c.a.). 

Duckett v. Gover, discussed. 

Tryon r. National Provident Institution 
(18S6) 16 Q. B. D. 678 ; 55 L. J. Q. B. 236 ; 54 
L. T. 167 : 34 W. R. 398. — MATHEW and A. L. 
SMITH, JJ. 

A. l. smith, j. — With regard to the cases 
cited, Duckett v. Gover, as explained in Mason v. 
Harris (supra), to far from being an authority in 
favour of the plaintiff, is an authority against him, 
because in the latter case the M.R. said that he 
never intended to decide in Duckett v. Gover 
that consent- was not necessary, and that the 
consent of the party added in that case had been 
obtained. Turqiuind v. Fen ran (post, col. 2303) 
is not really an authority on the point now in 
question, because the party sought to be added 
had neither consented, nor had "he been offered 
an indemnity, — p. 680. 
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Duckett v. Grover anrl Ayscough v. Bullar 
(1889) 58 L. J. Ch. 474 ; 4L Ch. D. 341 : 
GO L. T. 471 : 37 AY. R. 5211. — c. A. cotton* 
and LTNDLEY, L.JJ. ; reversing north. ,t.. 
principle a pj died. 

Hughes v. Pump House Hotel Go. (No. 2) 
[1002] 2 K. B. 485 : 71 L. J. K. B. 803 : 87 L. T. 
350 : 50 AY. 11. 6 i C.A. 

COLLINS, m .R.—Buchett\. Cover and Ay trough 
v. B idlin' are clear authorities on the point 
raised before us. In each case the right asserted 
by the new plaintiff excluded that of die original 
one. In those cases plaintiffs were added, but 
there can lie no difference in principle whether 
a plaintiff is added or substituted, and both 
adding and substituting are specially mentioned 
in the rule [Orel. XVI. r. 2], — p. 487. 

Mason v. Harris (supra, col. 2302). referred to. 

Tryon r. National Provident Institution (ISSG'i 
1G Q. B. D. 678 {supra, col. 2302); Han nay r. 
Muir (1808) 1 Fraser 300. — ct. of session." 

Tryon v. National Provident Institution 
(1886) 55 L. J. Q. B. 236 ; 16 Q. B. D. 
678; 54 L. T. 1G7 ; 34 AA r . R. 398.— 
MATHEW and A. L. smith, JJ., discussed. 

Bosley r. Besley (188.8) 37 Ch. D. 648 : 57 
L. ,\. Oh. 4G4 ; 58 L. T. 510; 3G AY. R. 6U4.‘ * 

CHITTY, J. — It. is said that the point now 
before me was not decided in Tryon v. Xational 
Provident Institution, because it does not appear 
from that case that the person proposed to be 
joined as co-plaintiff was a trustee for the 
persons who proposed to join him. I am not 
satisfied that that is a correct statement of the 
case. It appears to me. as well as I caD make 
out the facts, though I am not clear on all the 
facts, that the person proposed to be joined did 
stand in the relation of trustee to the person 
who proposed to join him. If so, that would be 
an express decision on the point. But, however 
that may be. I decide**this case as if it were new, 
on the express words of Ord. XVI. r. 11, which 
are sufficiently clear to enable me to dispense 
with authorities. — p. G50. 

Turquand v. Fearon (1879) 48 L. J. Q. B. 341 ; 

4 Q. B. D. 280 ; 40 L. T. 191 ; 27 AV. R. 396. 
— MELLOR and field, jj., not applied. 

Tryon r. National Provident Institution 
(1880) 16 Q. B. D. 67S (supra, col. 2302). 

Reynoldson v. Perkins (1709) Ambl. 563. — 
L.C., discussed. 

Frees r. Coke (1S71) L. R. 6 Ch. 615, 650. — L.c. 

Fairclough v. Marshall (1S78) 48 L. J. Ex. 
146 : 4 Ex. D. 37 : 39 L. T. 389 ; 27 
W. R. 145.— C. A., applied. 

Bennett r. Hughes (1880) 2 Times L. R. 715. — 
day and wills, jj. 

Fairclough v. Marshall, approved and 
applied . 

Van G elder r. Sowerby Flour Co. (1890) 44 
Ch. D. 374 ; 59 L. J. Ch. 583 ; 63 L. T. 132 : 
38 AA r . R.. 625 : 7 Rep. Pat, Cas. 208.— c.A. ; 
reversing kekewich. j. 

cotton, l.j. — There the plaintiff was not even 
in as beneficial a position as a mortgagor : but 
lie was rightly treated as being in the same 
position as "'if he were the mortgagor, and the 
Court . . . held that he was entitled to bring his 
action without making the person in whom the 
legal estate was vested a co-plaintiff or bringing 


| liim before the Court ai all. because the defen- 
| dant was violating the rights of the plaintiff, and 
■ the facJ that thos«* rights wei’e to a certain 
; extent vested in another person did not prewin 
| the plaintiff from suing to prevent an iiriringo- 
; mein of those rights. — p. 39' >. 

Wilson v. Church (187s) it Ch. T>. 552: ;»*.♦ 
Jj. T. 413 : 20 AY. R. 735. — jlssel, m.r.. 
discussed and a pprared . 

Berkeley v. Standard Discount Co. (1878) 9 
Ch. D. 043. — MALI NS. Y.-C. 

Wilson v. Church, referred to. 

Amos v. Herne Bav Pavilion Promenade and 
Pier Co. (J8S0) 54 L. T. 201. — KAY. .J.: AVels- 
bacli Incandesfvnr this Light Co. /•. New Sun- 
light Incandescent Co. (1900) 69 L. J. Ch. 540: 
[1900] 2 Ch. 1 : S3 L. T. 58 ; -IS AY. R. 595 : 17 
Rep. Par. ( 'as. 401 . — c.a. wkbstek, m.r.. richvy 
and COLLINS, L.JJ. 

Wilson y. Church and Dix v. Gh W. Ry. 
(1880) 55 L. J. Ch. 797.— KAY, J.. 

explained and not applied. 

McChcanc r. Gvles (No. 2) (1902) 71 L. J. Ch. 
446: ri902] l C'h. 911: '80 L. T. 217: 50 
AA r . R. 387. “ 

Buckley. J. — It is true that there is a class 
of cases in which a defendant can be added 
adversely to tlie wish of the plaintiff*, as in 
Wilson V. Church , where the claim is made 
against a member of a class. In such circum- 
stances, if a person, a member of the class, asks 
to be added as a defendant, saving he takes a 
different view from that which the plaintiff 
takes, though the plaintiff objects to liis being 
added as a defendant, yet certainly he may 
be. . . . There [l)i,r v. G. 1C. By.'} the plaintiff 
sued a railway company upon a covenant by 
which the defendant company had agreed with 
the plaintiff to make a road between certain 
points for the use of the plaintiff and two other 
covenantees, with whom the defendant company 
entered into separate and similar covenants. 
The plaintiff brought the action against the 
company for specific performance of the cove- 
nant and damages, without joining the other 
separate covenantees. The plaintiff was not the 
only person interested in the road, but the two 
other covenantees were also. Kay, J. accordingly 
held, under Ord. XA T T. r. 11, that the two 
separate covenantees ought to be added as 
parties to the action, and made an order 
accordingly, though the plaintiff objected. . . . 

I n Bin 1 v. G. IT. By. the Court could not 
effectually and completely adjudicate upon anil 
settle all" the questions involved, without the 
presence before the Court of the two other 
covenantees. It was a case of the same class as 
B 'ilsou v. Church. — p. 448. 

Berkeley v. Standard Discount Co. (1S7S) 

9 Ch. D. 043. — M ALINS. V.-c.. approved. 

Alexandra Palace Co.. In rc (1880) 50 L. J. Ch. 

7 ; 10 Ch. D. 5S ; 43 L. T. 400 : 29 AV. R. 70.— 

M ALINS, Y.-C. 

Werdermann v. Societe Generale d’Eleetricite 
(1881) 19 Ch. I). 240 ; 45 L. T. 514 ; 30 
AY. R. 33.— C.A. J esse L. M.n.. LUSH and 
LTNDLEY, L.JJ., applied. 

Pillev v. Robinson (1887) 57 L.J. Q.B. 54 ; 20 
Q. B. D. 135, 159 ; 58 L. T. 1 10 ; 30 AY. R. 209. — 
STEPHEN and CHARLES, JJ. A /id see col. 2305, 
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Wer&ermann v. Societe Generale d’Elec- 
trieite {supra). distinguished. 

Bagnt Pneumatic Tyre Co. r. Clipper Pneu- 
matic Tyre Co. (1900)' 7<» L. J. Cii. 128 : 71901] 
1 Cli. 190 ; ,83 L. T. 067 ; 49 AW R. 205.— 
kekewich, J. ; affirmed. C.A., post. 

Werdermann v. Societe Generale d’Elec- 
tricite, discussed. 

Bagnt Pneumatic Tyre Co. r. Clipper Pneu- 
matic Tvre Co. (19ul) 71 L. J. Ch. 158 : [T902] 
1 Ch. 140 : 85 L. T. 052 ; 50 AW PJ 177 : 

9 Manson 50. — C.A. 

Pilley v. Robinson (1887) 57 L. J. Q. B. 54 : 
20 Q. P>. D. 155 : 58 L. T. 110 : 30 
A\\ K. 209. — STEPHEN and CHARLES, JJ., 
discusxed. 

Byrne r. Biwn (1SS9) 58 L. J. Q. B. 410 : 22 
Q. B. D. 057; 00 L. T. 651— DENMAN and 
STEPHEN, JJ. ( see post, col. 2300). 

Pilley v. Robinson, distinguished. 

Wilson. Sons <fc Co. r. Balcarres Brook Steam- 
ship Co. [1.898] 1 Q. B. 422 ; 4 R. 280 ; 41 AW 11. 
480 ; 7 Asp. M. C. 321 ; S. C. now. AVilson. 
Sons &z Co. r. Killick. 62 L. J. Q. B. 245 : 68 
L. T. 312. — C.A. ESHER, M .It., BOWEN and 
A. L. SMITH, L.JJ. 

Pilley v. Robinson, explained. 

Wilson, Sons & Co. v. Balcarres Brook 
Steamship Co. or Killick, discussed. 

Robinson v. Ueisel [1894] 2 Q. B. 085 ; 64 
L. J. Q. B. 52 ; 9 R.555 ; 71 L. T.70 ; 42 AW R. 
609.— C.A. 

ESHER, m.r. — It is said that Pilley v. Robin- 
son laid down that where an action is brought 
against one only of several joint contractors, the 
defendant is entitled as of right to have his 
co-contractors joined as defendants ; but if that 
case was not overruled in Sons <$* Co. v. 

Balcarres Brook Steamship Co., it was to some 
extent explained. The state of the law seems to 
me to be this : if the co-contractors are within 
the jurisdiction and can be found, they ought to 
be joined, not because it is obligatory on the 
plaintiff to join them, but because, if there is no 
reason to the contrary, all tlie co-contractors 
ought to be joined as defendants. If it were 
shown in this case that all might have been 
joined, it would be right to compel the plain- 
tiff to take that course. — p. 607, kay, l.j., 
concurred. 

A. L. smith, L.J. —In Pilley v. Robinson the 
Divisional Court held that one co-contractor who 
is sued is entitled as of right to have his co- 
contractors joined as defendants. A similar 
point, though on different facts, came before this 
Court in Wilson, Sons S' Co. v. Balcarres Brook 
Steamship Co., in which it was held, that where 
one co-contractor is out of the jurisdiction, it is not 
necessary to the continuance of the action that 
he should be joined as a defendant. So far that 
case overruled the hard and fast line laid down 
in Pilley v. Robinson. The M.R. foresaw that 
such' a case as that now before us might arise, 
and expressed the view that there might be cir- 
cumstances under which the Court could refuse 
to insist on all the joint contractors being joined 
as defendants. That case has now arisen, and I 
agree with the view then expressed, and now 
Confirmed by the M.R. — p. 689. 


Edward v. Lowther (1870) 45 L. J. C. P. 

417 ; 34 L. T. 255 : 24 AW R. 434.— c.p.d. 

Referred to, Heard v. Borgwardt, \W N. (1883), 

р. 173. — field, J. : approved. Norris v. Beazley 
(1877) 16 L. .1. C. P. 109 ; 2 C. P. D. 87 {post) ; 
referred, to. Byrne v. Brown (1889) 58 L. J. Q. B. 
410 ; 22 Q. B. D. 057 ; 00 L. T. 051.— DENMAN 
and STEPHEN, JJ. (reversed, c.A., post). 

Norris v. Beazley (1877) 46 L. J. C. P. 109 ; 

2 C. P. D. 80 : 35 L. T. 845 : 25 W. R. 

200.— C.P.D. , disc ussed. 

Smith r. Richardson (1878) 48 L. J. C. P. 140 ; 
4 0. P. D. 112 ; 40 L. T. 250 : 27 AA T . R. 230.— 

с. p.d. See judgment of denman, j. 

Norris v. Beazley, not applied. 

Byrne v. Brown (1889) 22 Q. B. D. 657 ; 58 

L. J. Q. B. 410: 00 L. T. 051.— c.A. ESHER, 

M. R., BOWEN and PRY, L.JJ. 

esher. m.r. — The judges in the Court below 
thought themselves bound by Norris v. Beazley. 
1 think that that case is not in point. All it 
shows is that the new defendants could not he 
brought in without the consent of the plaintiffs. 
I assume, for the purpose of deciding the present 
case, that the decision in Norris v. Beazley was 
correct, but it is not applicable here, because the 
plaintiffs do consent to the new defendants being 
added. — p. 667. 

Norris v. Beazley, commented on. 

Montgomery v. Roy Morsran & Co. (1S95) 65 
L. J. Q. B. IS : [IS 95] 2 Q. _ B. 321 ; 14 R. 575 ; 
73 L. T. 12 ; 43 AW R. 091 ; 2 Asp. M. C. 86.— 
C.A. ESHER, M.R. , .A. L. SMITH and KAY, L.JJ. 

Montgomery v. Foy Morgan & Co., 

distinguished. 

McCheane r. Gyles (No. 2) (1902) 71 L. J. Ch. 
446 ; [1902] 1 Ch. 911 ; 86 L. T. 217 ; 50 AW R. 
387. 

buckley, J. discussed Montgomery v. Foy 
Morgan Co. and continued : That case is, in my 
opinion, no authority for the proposition that, if 
a plaintiff has a right of action against two 
persons jointly and severally, and chooses to 
sue only one of them, the other can be brought 
in as a defendant, merely because the party sued 
says it would be convenient to him that he 
should be. — p. 449. 

Bawtree v. Great North-West Central Ry. 

(1898) 14 Times L. R. 448. — C.A., applied. 

Duder r. Amsterdamsch Trustees Kantoor 
(1902) 71 L. J. Ch. 618 ; [1902] 2 Ch. 132 ; 87 
L. T. 22 ; 50 W. R. 551. 

BYRNE, J. — The important case of Bawtree v. 
Great North - West Central By. (which I am sur- 
prised to find reported only* in the Times Law 
Reports) is, I think, in point, and I do not con- 
sider the suggested distinction between that case 
anti the present — namely, that there the validity 
of a charge on land in Canada was sub Judies in 
Canada, while in the present case it is admitted 
that there is no subsisting charge by Brazilian 
law on the land in Brazil— is sufficient to differ- 
entiate the cases. As I understand the evidence 
about the Brazilian law, the plaintiffs, if they 
can so far establish their claim in England upon 
the contract, hope to be able to ccJ5nplete their 
title in Brazil also ; and I see no reason why they 
should be prevented from endeavouring so to 
complete it. — p. 023, 
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Munster v. Railton (1883) 52 L. J. Q B 409 • 
11 Q. B. D. 485 ; 48 L. T. 524 : 3! W. R. 880.1-c \ 
cotton and bowen, L.j.r. : rewriting 10 Q. B. b. 
475.— v. WILLIAMS and mathew,' .t. : a dinned 
non!. Munster y. Cox (1885) 55 L. J. Q. B ms • 
10 App. Gas. 680 ; 58 L. T. 474 : 34 W. R. 461.—* 
H.L. (E.). SELBORNE, L.C.. LORDS BLACKBURN 
and FITZGERALD. 

Munster v. Cox, referred to. 

The Duke of Buccleuch [1892] P. 201 (jmtf 

Att.-Gen. v. Birmingham Corporation (1880) 

15 Ch. D. 423 ; 43 L.‘T. 77 ; 29 \Y\ R. 127. 
— C.A. : rerersing bacon, v.-c ..applied. 

Heard r. Borgwardt, W. H. (1883) p. 173. — 

FIELD, J. 

Att.-Gen. v. Birmingham Corporation and 
Heard y. Borgwardt, referred to. 

The Duke of Buccleuch (1892) 61 L. J. P. 57 * 
[1892] P. 201 ; 67 L. T. 739 ; 40 \V. R, 455 : 
7 Asp. M. C. 294.— JEUNE, J. ; affirmed with a 
variation, c.A, esher, m.r., fry and lopes, 
l. JJ. 

Keith v. Butcher (1SS4) 53 L. J. Ch. 640 ; 
25 Ch. D. 750 : 50 L. T. 203 : 32 W. R. 
378.— KAY, J., referred to. 

The Duke of Buccleuch (supra'). * 

Chaytor v. Trinity College. Cambridge (1796) 
3 Anstr. 841. — EX., (list; it ami. 

Bedford (Duke) r. Ellis (1900) [19011 A. C. 
1. 8. — H.L. (E.) [post). 

Adair v. Hew River Co. (1805) 11 Yes. 429. 
— l.c. ; andCockburn v. Thompson (1809) 

16 Vcs. 321.— l.c., discussed. 

Long r. Yon ge (1830) 2 Sim. 369 ; 29 R. R. 
118.— V.-C. 

Adair v. Hew River Co. and Cockburn v. 
Thompson. discussed. 

Bedford (Duke) V. Ellis (1900) 70 L. J. Ch. 
102 ; [1901] A. C. 1, 10 ; 83 L. T. 686.— H.L. (E.). 
See address of LORD MACNAGHTEN. 

Sewers Commissioners v. Gellatly (1876) 45 
L. J. Ch. 788 ; 3 Ch. D. 610 ; 24 W. R. 
346.— JESSEL, M.R., referred to. 

McHenry r. Lewis (1882) 52 L. J. Ch. 16 : '21 
Ch. D. 202, 208 ; 46 L. T. 567. — chitty, j.. 
affirmed . — c.A. (see jyost, col. 2308). 

Sewers Commissioners v. Gellatly, explained. 
Conybeare r. Lewis (1883) 48 L. T. 527. 
CHITTY, J. — In Sewers Commissioners v. 
Gellatly. . . . the point raised was this : What 
was the effect of a decree obtained in a repre- 
sentative suit/ Jessel, M.R., said it is binding 
upon all persons who are represented, if the suit- 
lias been fairly conducted. But if there is fraud 
(he only puts that by -way of illustration) the 
decree would not be binding ; . . . and it would 
be perfectly competent to any person, who was 
alleged to be bound by a representative decree, 
to say that, in point of fact, or in point of law. 
by reason of something that had been done, he 
ought not to be held as being bound. That I 
take to be the clear meaning of Jessel, M.R., in 
that case.— p. 529. 

Sewdts Commissioners v. Gellatly, referred to. 
Taff Yale Ry. r. Amalgamated Society of Ry. 
Servants (1901) 70 L. J. K. B. 905 ; [1901] A. C. 

4 26, 443. — H.L. (e.) (supra, col. 2297). 


Watson v. Cave (Ho. 1) (1881) 17 Ch. D. 19 : 
44 L. T. 90 ; 29 W. U. 433. — C.A.. referred* 
to. 

McHenry v. Lewis (1882) 52 L. .j. Ch. 10 : 21 
Ch. D. 202, 207 : 46 L. T. 567. — CHITTY. J., 
affirmed, 52 L. J. Cli. 825 ; 22 Ch. D. 397: 47 
L. T. 549 : 31 W. R. 3u3.— c.A. 

Watson v. Cave and Eraser v. Cooper, Hall & 
Co. (1882) 51 L. J. Ch. 575 : 21 Ch. 1). 
718: 46 L.T.371 : 30 W. R. 654. — FRY, J., 
referred to. 

May r. Kewton (1SS7) 34 Ch. D. 347 ; 56 L. J. 
Oh. 313 ; 56 L. T. i40 ; 35 W. R. 363. 

_ KAY, j. — After such an order [i.e.. a representa- 
tion order under Ord. XYI. r. 9] I conceive 
the absent parties would be bound as'though they 
had been present throughout. The course to be 
taken by any one of the class who desires to 
intervene is by summons asking to be made a 
defendant in person. That has been decided in 
two cases, Watson v. Care and Fraser v. Cooper, 
Hull Ji* Co. — p. 349. 

Collingham v. Sloper (1891) 64 L. J. Ch. 
149; [1894] 3 Ch. 716: 12 It. 87: 71 
L. T. 456. — c.A. , discussed. See 44 Com- 
promise,” vol. i., eol. 619. 

Collingham v. Sloper (1901) 7n L. J. Ch. 361 : 
[1901] 1 Ch. 769 ; 84 L. T. 289 ; 49 W. If. 404.— 
C.A. RIGBY and STIRLING, L.JJ., V. WILLIAMS, 
L.J., dissenting. 

Chapman v. Day, 48 L. T. 907; 31 W. R. 
767 — pollock, b. and LOPES, J. ; rerersed , 
(1883) 49 L. T. 436. — C.A. BRETT, M.R. and 
BOWEN, L.J. 

Chapman v. Day, discussed. 

The Duke of Buccleuch (1892) Cl L. J. P. 57 ; 
[1892] P. 201 : 67 L. T. 739 : 40 W. II. 455 ; 

7 Asp. M. C. 294.— JEtJNE, j. : affirmed with a 
variation, c.A. 

Morgan v. Ravey (1861) 30 L. J. Ex. 131 ; 

6 H. & N. 265 ; 3 L. T. 784 ; 9 W. It. 
376. — EX., d iscussrd. 

Baylis r. Lintott (1873) 42 L. J. C. P. 119 ; 
L. R. 8 C. P. 343, 348 ; 28 L. T. 666.— c.r. (see 
vol. i., col. 738) ; Batthvanv r. Waif ord (ISS7) 56 
L. J. Ch. 881 ; 3G Ch. D. 269, 280 ; 57 L. T.206 : 
35 W. R. 814.— C.A. COTTON, BOWEN aild FRY, 
L.JJ. See judgment of cotton, l.j. 

Kirk v. Todd (1882) 52 L. J. Ch. 224 ; 21 
Ch. D. 484 ; 47 L. T. 676 ; 31 W. R. 69.— 
C.A., discussed. 

Phillips r. Homfray (1883) 24 Ch. D. 439 ; 52 
L. J. Ch. 833 ; 49 L. T. 5 ; 32 W. R. 6.— C.A. ; 
BAGGALLAY, L.J. dissenting. 

BOWEN, L.J. (for self and COTTON, L.J.). — Kirk 
v. Todd seems to us materially in point. There 
the owners of certain dye-works sued the original 
defendants for fouling and polluting a brook. 

It was held that the action would not survive 
against their executors. ... In -every ease where 
one man fouls the flow of water to -which another 
is entitled he probably saves himself expense by 
doing so. But the benefit to which the M.R. 
alludes appears to us to be some beneficial 
property, or value capable of being measured, 
followed, and recovered. — p. 463. 

Kirk v. Todd, referred to. 

Duncan, In re, Terry v. Sweeting (1899) 68 
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L. if. Ch. 253 : [13001 1 Oh. 387 : 80 L. T. 322 : , 
47 W. R. 379. 

romer. J. — If* the claimant was suing, or was 
entitled to sue. on the footing that the price paid 
for the shares was still i lie claimant's property, 
then l agree that the rule f.lefio p t 'rsonalis 
war it nr cunt persond\ dues n<»t apply — See 
Phillips v. ffomfruy (post). where the limits of 
the rule are examined. On the other hand, if 
the claimant can only sue for unliquidated 
damages, then the rule applies — See Kirk v. Todd, j 
where Sir 14. Jessel. M.R. observes. As I under- j 
stand the rule at common law it was this — you | 
could not sue executors for a wrong committed I 
by their testator for which you could only recover ! 
unliquidated damages." — p. 254. 

Phillips v. Homfray (1SS3) 52 L. J. Ch. 833 : 
24 Ch. D. 439 : 49 L. T. 5 ; 32 IV. R. 6.- 
C.A. bagoallay, l.j. dissent! tq/. 

fir far red to , Concha r. Murrieta (1889) 40 
Ch. \D. 543 : 00 L. T. 7<>S. — c.A. : discussed. 
Phillips r. Homfrav (1890) 59 L. J. Ch. 694 : 44 
Ch. D. 699 ; 02 L. T. 897 : 39 W. It. 45.— 
Stirling, J. ; and (1892) 01 L. J. Ch. 210 : 
[13921 1 C'li. 405 j 00 L, T. 657. — C.A. ; The 
Duke of Bueeleucli (1892) 01 L. J. P. 57 ; [1S92] 
P. 201 ; 07 L. T. 739 : 40 \V. R. 435 ; 7 Asp. M. O. 
294. — JEUXE, P. (affirmed, C.A.) : considered, 
Duncan. In re, Terrv r. Sweeting (1899) 18 
L. J. Ch. 253; [1899]* 1 Ch. 3S7 (supra). And 
sec ;i EXECUTORS AND ADM INISTRATORS," VOl. i.. 
col. 1113. 

Lowe v. Watson (1852) l Sm. & G. 123. — v.-C. ; 
and Morritt v. Walton (1854) 2 W. E. 544. 
— v.-c., ev. plained and not applied. 

Hills v. Springett (1808) L. R. 5 Eq. 123, 
127, n. ; 37 L. if. Cli. 290. — KOMILLY, M.R. 

Bendy v. Bendy (1857) 5 W. It. 221. — 
v.c. : and Jackson v. Ward (1859) 28 
L. J. Ch. 515 ; 1 Griff. 30. — V.C., explained 
and not applied 

Hills r. Springett (1868) L. R. 5 Eq. 123, 12S ; 
37 L. if. Ch. 290. — M.R. 

Ireland v. Champneys (1813) 4 Taunt. 884. 
— C.P., questioned ; Palmer v. Cohen (1831) 

2 B. & Ad. 960. — K.B., followed. 

Kramer r. Wavmark (1800) L. It. 1 Ex. 241 ;j 
35 L . J. Ex. 148 *; 4 H. & C. 427 ; 13 Jiu*. (N.S.) 
395 ; 14 L. T. 368 ; 14 W. R. 659. 

MARTIN, B. — I am unable to account for the 
construction put upon tlie statute of Charles 
(17 Car. 2, c. S) in Ireland v. Champ net/s ; but 
in Palmer v. Cohen the same point arose again, 
and the Court of' K. B. decided, rightly as I 
think, that the words of that statute are express, 
and admit of no doubt. — p. 243. 

bramwbll and pxgott, BB., to the same 
effect on Palmer v. Cohen. 

[In Ireland v. Champneys the action was for 
a libel, and the plaintiff died after interlocutory 
judgment. It was held that final judgment 
could not be entered, the suit having abated by 
his death, and not being maintainable by his 
representatives, as, according to S & 9 Will. 3, 
c. 11. s. 6, an action ought originally to be, if it 
is not to abate after the death of a party (see 
p. 243, n. 2)]. 

Morgan v. Scudamore (1794) 2 Tes. 313; 
(1796) 3 Yes. 195.— ELDON, L.c followed. 

Lowten v. Colchester Corporation (1817) 3 


lleriv. 113 : 16 E. E. 1 8 7, — GRANT, M.R., for the 
L.C. 

Morgan v. Scudamore and Barry w Stawell 
(18-Hi) FJ. Jt Iv. 1 : 3 Ir. Eq. E. 18, 116.— 
PLUNKET. 6.0. . ol/serrrd on. 

Bowyer /*. Beamish (1845) 2 Jo. & Lat. 228 ; 8 
Jr. Eq.‘ II. 03.— SUGDEX, L.C. 

Bowyer v. Beamish, referred to. 

M alias /•. Greenwav (1849) 18 L. J. Ch. 154 ; 
7 Hare, 3*.)] : 12 .Jur. 319.— v.-e. 

Jackson v. 17. E. By. (1877) 46 L. J. Ch. 
723 : 5 Ch. D. 844 ; 36 L. T. 779 ; 25 
W. E. 518. — c.A.. referred to. 

Eldridge r. Burgess (1878) 47 L. J. Oh. 342 ; 
7 Ch. I)! 411 ; 38 L. T. 232 : 26 W. E. 435.— 
FRY, .7. 

Jackson v. N. E. Ry.. applied. 

Warder v. Saunders (1882) 10 Q. B. D. 1 1 4 ; 
47 L. T. 475. — DENMAN and NORTH, jj. 

north, ,T. — I think the case is governed by 
Jackson v. -V. E. Ry., for as I read the judgments 
of Jessel, M.E., James and Baggallav, L.JJ., 
they all agreed in the view which they took, and 
that was not restricted by Baggallay. L.J., 
stating, as a second reason for his conclusion, 
thrift the bankruptcy in that case took place 
before the Judicature Act came into operation, 
and before the new rules were in force. I quite 
agree with the M.R. that the bankrupt cannot 
continue the action as plaintiff. — p. 117. 

Jackson v. N. E. Ry., referred to. 

Earnham r. Mihvard & Co. (1895) 64 L. J. Ch. 
816; [1895] 2 Ch. 730; 13 E. 810: 73 L. T. 
434 ; 41 W. E. 1 35. — STIRLING-, J. 

Eldridge v. Burgess (1878) 47 L. J. Ch, 342 ; 
7 Oh. D. 411 ; 38 L. T. 232 ; 26 W. E. 435. 
— FRY, .T., discussed. 

Barker r. Johnson (1SS9) 60 L. T. 64. — 
HUDDLESTON, B. and WILLS, J. 

Bean v. Blower (1895) 73 L. T. 118. — KEKE- 
WJCH, J.; reversed , (1895) 73 L. T. 371.— C.A. 

lyon v. McKenna (1818) 2 Moll. 460. — v,-c. ; 
and Whitcomb v. Minchin (1820) 5 Madd. 
91. — v.-c.. discussed and principle applied. 

Cook v. Hath way (1869) L. E. 8 Eq. 612 ; 21 
L. T. 484 ; 17 W. It. 1057.— M A LINS, v.-c. 

Poole v. Pranks (1828) 1 Moll. 78 . — l.c., 
discussed and applied. 

Cook r. Hathway {supra)'. 

Troward v. Bingham (1831) 4 Sim. 483. — 
v.-c., discussed . 

Cook v. Hathway (supra). 

Pickering v. Cape TownRy. (1S69) L. E. 7 
Eq. 224. — James, v.-c., not followed. 

Price v. Rickards (1S69) 39 L. J. Ch. 118 ; 
L. R. 9 Eq. 35.— JAMES, v.-c. 

Chorlton v. Bickie (1879) 49 L. J. Ch. 40 ; 
13 Ch. D. 160 ; 41 L. T. 467 ; 38 W. R. 
228 . — fry, J.. distinguished. 

Barter v. Dubeux (1881) 7 Q. B. D. 413 ; 50 
L. J. Ch. 527 ; 44 L. T. 59G ; 29 W. R. 622.— 
C.A. BR AM WELL, BRETT and COTTOlf, L.JJ. 

cotton, L. J. — There there were two defendants, 
and it was necessary to go on with the action 
against the solvent defendant, — p. 415, 
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Barter v. Dubeux. explained. 

Hale r. Boustead (1881) 8 Q. B. D. 453 : 51 
L. J. Q. K 255 : 46 L. T. 533 : 30 IV. It. 677 : 
46 J. P. 342. 

cave, J. — That ease does not decide that no 
relief can be given in this Division, but only 
that the trustee under the circumstance of that 
case ought not to have been joined as a defen- 
dant under Ord. L. r. 2. because the only relief 
which could be given against him could be more 
properly given in the Court of Bankruptcy. — 
p. 456. 

Capps v. Capps (1868) L. 11. 4 Ch. 1. — L.c. 
Followed. A us ter r. Haines (1869) 38 L. .1. Clt. 
385 ; L. R. 4 Ch. 445 : 1 7 \V. E. 900. — HATHEELEY, 
L.C. (see S.C., 20 L. T. 152. — STUART, v.-G.) : dis- 
tinquislied. Grunwell r. Garner (1869) 35) L. J. 
Ch. 77 ; L. It. S Eq. 355 ; 20 L. T. 693.— JAMES. 
V.-C. 

Auster v. Haines, distinguished. 

Egremont r. Thompson (I860) L. E. 4 Ch. 
448 ; 17 W. R, 900. — hatheeley. l.c. 

Capps v. Capps (supra') and Auster v. 

Haines, applied. 

Grunwell v. Garner, not followed . 

Scott v. Dnncombe (1 870) 39 L. J. Ch. 644 : 
L. E. 9 Eq. 665 ; 22 L. T. 540.— JAMES. V.-C. 

Auster v. Haines and Capps v. Capps. 
Applied. , Powell r. Phillips (1871) 24 L.T. 128. 
— B AC 027, v.-c. ; referred to , Peter r. Thomas-Peter 
(1884) 53 L. .J. Ch. 514 : 26 Ch. D. 181 ; 50 L. T. 
176 ; 32 W. R. 409, 515.— CHITTY, J. 


Colyer v. Colyer fl>-66) 35 L. J. Ch. 757 : 

L. R. 1 Ch. 4 82. — L..U.. referred to. 
Hobson v. Shearwood (1867 j 15 IV. It. 887. 
— M.R.. appeared bat distlngu ished. 

Hills r. Springett (1868) 37 L. J. Ch. 290 ; 
L. It. 5 Eq. 123.— EOMILLY. M.K. 

Seear v. Lawson, 43 L. T. 466 : 29 W. It. 45. — 
bacon. v.-C.. re rented, (1880) 50 L. J. Ch. 139 ; 
16 Ch. D. 121 : 43 L. T. 716 : 29 W. R. Iu9.— c.A. 

Rudge v. Weedon (IS59) 28 L. J. Ch. 889 ; •> 
Jur. X. 8.380 : 7\V, R. 393.— KIXDEESLEY, V.-C.: 
re re raed. (1859) 28 L. J. Ch. 788 : 4 De 6. J. 
216 ; 7 \V. It. 519 ; 5 Jur. (N.s.) 723. 

Rudge v.Weedon, considered and not applied. 
Hills v. Springett (1868) L. It. 5 Kq. 123: 3* 
L. J. Cll. 290.— KOMI LLY, M.JES. 

Lucas v. Beale (1851) 20 L. J. C. P. 134 ; 10 
C. B. 739.--C.Pm distinguished. 

Clay r. S outlie il (1852) 2i L. J. Ex. 2u2 ; 7 
Ex. 717 : 16 Jur. 1074. — EX. 

Wedderburn v. Wedderburn (1853) 1 7 Bear. 
158. — M.lt ..principle applied . 

Norwich and Norfolk Provident Building 
Society (1874) 22 W. it. 856. — HALL. V.-C. 

Brown v. Sawer (1841) 10 L. J. Ch. 240 : 3 
Beav. 598 : 5 Jur. 500.— M.E. : and Butlin 
v. Arnold (1804) 1 H. k 51. 75 ; 3 N. R. 
687 : 10 L. T. 95 ; 12 \V. It. 571.— V.-C., 
applied. 

Wright, In re, Kirke r. North (1895) 65 I). J. 
Ch. 37 : [1895] 2 Ch. 747 : 13 R. 849 ; 73 L. T. 
396 : 54 W. it. 125.— KEKEWICH. J. 


Browne v. Huggins, W. N. (1875) 59.— JESSE L. ! 
M.R. : Occleston v. Eullalove, W.N. (1875) 
92.— hall, v.-C. ; Scruby v. Payne, IV. N. 
(1876) 227. — hall. v.-c. ; and Haldane v. 
Eckford, TV. N. (1879) 8U.—JESSEL, M.R.. j 

discussed. « j 

Peter v. Thomas-Peter (1884) 53 L. J.Ch.514 ; j 

26 Ch. D. 181 ; 50 L. T. 176 ; 32 W. R. 409, 515. ! 

—CHITTY, J. i 


Sigel v. Phelps (1835) 7 Sim. 239.— V.-C., 

explained. 

Rhodes v. Warburton <1834) 6 Sim. 617. — 
v.-C., referred to. 

Davies r. Quart ermaiii (1840) 4 Y. <fc C. 252. — 

ALDERSOX, B. 

Rhodes v. Warburton, followed. 

Roberts r. Roberts ()84S) 17 L. J. Cli. 174 : 2 
De G. k Sin. 29; 2 Ph. 534 : 12 Jur. 148.— 
KXIGHT BEUCE. V.-C. ; affirmed, L.C. 

Fray v. Voules (1868) L. It. 3 Q. B. 214 ; 9 
P>. A S. 60 ; 16 TV. R. 399.— Q.B.. dis- 
tinguished. 

Tucker r. Cotterell (1886) 34 W. R. 323. — A. L. 


Haldane v. Eckford (1S66) 14 L. T. 14 ; 14 \ 

TV. R. 306, 328.— wood, v.-c.. followed. ; 

Guthrie r. Walrond (1874) 30 L. T. 377 ; 22 i 
W. R. 723.— MALIKS, v.-c. 

Egremont v. Thompson (1869) L. R. 4 Ch. ! 

448 ; 17 W. R. 900.— HATHEELEY, L.C., j SMITH and GRANTHAM, JJ. 


approved, and applied , | 

Askew r. Rooth (1875) 44 L. J. Ch. 200 ; 31 J 
L. T. 819.— C.A. . # j 

[Their lordships thought that the true principle i 
was laid down in Egremont v. Thompson. The | 
infant could not be bound by the proceedings ; 
taken in the suit after his birth, except by means j 
of a supplemental bill. — p. 201.] 


Taylor v. Bouchier (1774) 2 Dick 504. — L.C. : 
Bland v. Lamb (1820) 2 J. k W. 402.— L.c. : 
Clarke v. Wyburn (1848) 1 7 L. J. Ch. 159 ; 
12 Jur. 167.— L.C. : Bradberry v. Brooke 
(1856) 4 W. It. 699.— L.JJ. : Grimwood v. 
Shave (1857) 5 W. R. 482.— L.C. : and 
Dresser v. Morton (1847) 2 Ph. 286 ; l 
Coop. G. C\ 76. — L.c., referred to. 

Dreunan r. Andrew (1866) L. it. 1 Ch. B0t>, 
14 L. T. 39 ; 14 W. R. 444.— L.c. 

Rattray v. George (1809) 16 Ves, 232. — L.c. : 
and Dooley or Dewley v. G.N.Ry. (1854)24 
L J. Q. B. 25 ; 4 El. & Bl. 341 : 3 C. L. It. 
110 : 1 Jur. (x.s.) 28 ; 3 W. It. 76.— Q.B. 
discussed. 

Carson r. Piekersqill (1885) 54 L. J. Q. B. 
484 ; 14 Q. B. D. 859 ; 52 L. T. 950 : 33 W. R. 
589 ; 49 J. P. 612.— C.A. 


Peter v. Thomas-Peter (1884) 53 L. J. Cli. | 

514 ; 26 Ch. D. 181 : 50 L. T. 176 ; 32 • 302, n. ; 
TV. R. 405, 515.— CHITTY, J., followed. j 
Somerset (Duke), In re, Thvnne r. St. Maur i 
(1887) 34 Ch. D. 465 ; 56 L. J. Ch. 733 ; 56 L. T. | 

3.45 ; 35 W. R. 273. I 

chitty, j. — The right course will be to remove ! 
the present guaiclian ad litem and refer it to j 
chambers for an inquiry, as in Peter v. Thomas- 
Peter , and for the appointment of a new guardian 
ad litem. — p. 466. 
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Carson v. Pickersgill (sup ru), rule applied. 

Richardson r. Richardson and Plowman (1895) 
64 L. J. P. 119 ; ri3!l5] P. 276, 316 : 11 R. 663 ; 
73 L. T. 135 ; i&'SV. R. 102.— C.A. 

Carson v. Pickersgill and Johnson v. Lind- 
say & Co. (No. 2) (1891) [1892] A. G. 110. 
— H.L. (E.j. 

Raphael, In re, Salomon. Ex parte (1S99) 6S 
L. J. Oh. 309 : [1899] 1 Oh. 833 ; 80 L. T. 22(5 : 
47W. R. 330.' 

kekewich, jr.— They [the orders of the 
Supreme Court] are not binding upon the 
H. L.. a ml they do not apply to costs in the 
H. L., and I cannot possibly say that because, if 
this had been an action in this Court. Mr. Raphael 
would hare been entitled to recover no costs, 
therefore he is not entitled to recover costs in- 
curred in the H. L. On that Johnson \\ Lindsay 
f Ok doos not- help me in the least. . . . For 
the like reason L cannot tind much to guide me 
in the otherwise instructive case of Carson v. 
Pichcrsgill , because that is a decision respecting 
the application of the Rules of the Supreme 
Court ; and it. was there held that a successful 
plaintiff in an action in forma pauperis before a 
judge and jury was entitled upon taxation, as 
against the defendant, to costs out of pocket 
only, and could not be allowed anything for 
remuneration to his solicitor or fees to counsel. 
The fact that it was tried by a jury was much 
discussed, and it went entirely on the rules, and 
did not touch upon the principle. . . . There is 
no authority upon the point, as I have said ; but 
there is a very useful case [Itichardson v. 
Richardson [supra) ] before Sir F. Jeune, in 
which he expressed an opinion, subject no doubt 
to revision, if the actual point came before him, 
that a solicitor could sue his pauper client on 
his retainer. ... Of course, that opinion is not 
binding upon me, and is not really a judicial 
decision, but it is a valuable and instructive 
opinion of a learned judge not upon the par- 
ticular point before him, but in an action which 
involved a long disquisition on the subject of costs 
when a man sues in forma pauperis. — p. 311. 

Richardson v. Richardson and Plowman 

(1895) 64 L. J. P. 119 : [1895] P. 276, 
346 ; 73 L. T. 135 ; 44 W. R. 102 ; 11 R. 
663.— C.A., adhered to. 

White v. White (1898) 67 L. J. P. 63 ; [1898] 
P. 124. — JETJXE, P. 

Richardson v. Richardson and Plowman, 

dicta adopted. 

Raphael, In re, Salomon, Ex parte (1S99)68L. 
J. Oh. 309 ; [1899] 1 Ch. 853 (supra). 


p. 1289 [11th ed., p. 1277] it is stated that 

Every poor person, who may have cause of 
action, shall have writs according to the nature 
of his case, and the justices shall assign him 
counsel and attornies, who, together with the 
officers of the Court, shall act gratis.” This 
substantially is what the statute 11 Hen. 7, c. 12, 
provides. That practice appears to be still 
followed, and I cannot find that there is any 
provision for the payment of any remuneration 
to such counsel or solicitor. — p. 403. 

Mulleneisen v. Coulson (1888) 57 L. J. Q. P>. 
464 : 21 Q. B. D. 3 ; 58 L. T. 562 ; 36 W. 
R. 811.— CAVE and A. L. SMITH, JJ., dis- 
tinguished. 

Clements r. L. and N. W. Ky. (1894) 9 R. 223 ; 
ri894] 2 Q. li. 482 : 42 W. R. 338 ; 58 J. V. S16. 
— C.A. ESHER, M.K., LOPES and DAVEY, L.JJ. 

ESHEiv, m.r. — We have consulted the other 
members of the C. A., and we are unanimously of 
opinion that the rule that no one can proceed in 
forma pauperis in matters on the Crown side is 
applicable only to Crown cases pure and simple. 
Proceedings like this, on appeal from the 
! County ( loiirt, arc between party and party. 
They are not Crown cases at all, properly so 
called. — p. 223. 

Bryant v. Wagner (1839) 7 J 0. P. C. 676 ; 
3 Jur. 893. — COLERIDHE, J., adopted. 

Hinchliffe, In re (1894) 64 L. J. Ch. 76 ; 
[1895] 1 Ch. 117 ; 12 11. 33 ; 71 L. T. 
532 ; 43 W. R. 82. — C.A.. distinguished. 

Sloane v. British Steamship Co. (1896) 66 
L. J. Q. B. 72 : [1897] 1 Q. B. 185 ; 75 L. T. 542 ; 
45 W. R. 203. — C.A. 

lopes, L.J. — I think it is immaterial whether 
the documents in question were exhibited to the 
affidavit made by the plaintiff or not. The 
case laid before counsel and his opinion are 
solely for the information of the judge to whom 
the application for leave to sue as a pauper is 
made, and the opposite party has no right- to see 
them. In stating this 1 am stating no more than 
what was said by Coleridge, J. in Bryant v. 
Wagner , where he says : 44 The certificate of 
counsel . . . is not for the benefit of the opposite 
party, but for the information of the Court.” 
Hinchliffe, In re, is an entirely different case 
from the present. The judges there had not such 
a case as this present to their minds. If they 
had, there can be no doubt they would have 
distinguished it. — p. 73. 

Hinchliffe, In re, referred to. 

Carter t\ Roberts (1903) 72 L. J,- Ch. 655; 
[1903] 2 Ch. 312 : 89 L. T. 239 ; 51 W. R, 520. 

— BYRNE, J. 


White v. White (1898) 67 L. J. P. 63 ; 
[1898] P. 124. — JEUNE, p ..followed. 

Guy v. Guy and Foster (1900) 17 Times L. R. 
4. — JEUNE, P. 

Raphael, In re, Salomon, Ex parte (1899) 6S 
L. J. Ch, 309 ; [1899] 1 Ch. 853 ; 80 L. T. 226 ; 
47 W. R. 330. — KEKEWICH, J. ; reversed on the 
facts, 68 L. J. Ch. 765 ; 81 L. T. 479.— C.A. 
And see Moutrie r. Mitchell (1901) 70 L. J. K. B. 
401 ; [1901] 1 Q. B. 596 : 84 L. T. 1S7 ; 49 W. R. 
274.— C.A. 

Collins, L.J. — In reference to the point which 
suggested itself in argument as to the practice at 
common law, I have referred to Chi tty’s Arch- 
bolds Practice (12th ed.). and I notice that at 


Bowler v. Bank of England (1845) 14 L. J. 
Q. B. ITS ; 6 Q. B. 878 ; i D. k L. 700 ; 9 
Jur. 107. — Q.B., referred to. 

Tucker v. Collinson (or Cotterell) (1886) 55 
L. J. Q. B. 224 ; 16 Q. B. D. 562 ; 54 L.T. 
263 ; 34 W. E. 354. — C.A., approred. 
Jacobs c. Crusha (1894) (53 L. J. Q. B. 526 ; 
[1894] 2 Q. B. 37; 9 R. 392 ; 70 L. T. 524 ; 42 
W. R. 387— c.A. lopes and davey, l.jj. 

Quinlan v. Child, Quinlan v. Qninlan (1900) 
69 L. J. P.0.85 ; [1900] A. C. 497.— P.C., 
order in council discharged. # 

Quinlan r. Quinlan (1901) 70 L. J. P. C. 122 ; 
[1901] A. C. 012 ; 85 L. T. 360.— P.C. 

[Order in council granting leave to appeal 
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rescinded un petition of respondent on the ground 
that there was no real question to be tried.] 

Blake v. Blake (1870) IS W. It. 944.— 
M ALINS. v.-c., exp! a ined. 

Matthaei r. Galitzin (1874) 43 L. J. Ch. 536 : 
L. R. IS Eq. 840 ; 30 L. T. 455 : 22 W. It. 7UU.— 

MALI NS, V.-C. 

Blake v. Blake and Matthaei v. Galitzin. 

ex pi a i tied a n d a p pi led. 

Doss v. Secretary of State for India (IS 75) 
L. It. 19 Eq. 509 : 32 L. T. 294 : 23 W. It. 773.— 

M ALINS, V.-C, 

Blake v. Blake and Matthaei v. Galitzin, 

explained and applied. 

Reiner r. Salisbury (Marquis) (1873) 2 Ch. D. 
378 ; 24 IV. R. 843. 

MALINS, v.-c. — I there [ Dos* v. Secretary of 
State for India (supra') ] decided that if a person 
had a claim to property in India the proper 
tribunal for the recovery of such property was in 
India, where there are Courts armed with every 
requisite power for granting relief. . . . That 
was a suit in which the plaintiff claimed a debt, 
and if 1 was right in that case in holding that 
the Indian Courts were the proper tribunals, 
how much stronger is this case, where the claim 
is for land in India ! It is not the practice to 
entertain suits in this country for the recovery 
of land in a foreign country. That was decided 
in Holmes, In re (post). That was a petition of 
right in respect of land in Canada, and a demurrer 
was allowed on the ground that the Queen was as 
much resident in Canada as in this country, and 
that the suit ought to have been brought in 
Canada. I decided Dlahe y. Dlahe upon the 
same principle. There the suit was to recover 
land in Ireland, and I allowed a plea which put 
the suit out of Court. I arrived at the same 
conclusion in Matthaei v. Galitzin , where a bill 
was filed to obtain a receiver in regard to pro- 
perty in Russia, and by allowing the demurrer 
that suit was put an end to. — p. 385. 

Holmes, In re (1861) 31 L. J. Ch. 58 : 2 
J. <fc H. 527 ; S Jur. (N.S.) 76 ; 5 L. T. 548 : 
10 W. R. 39. — wood, v.-c., principle 
applied. 

Doss r. {Secretary of State for India (1875) 
L. E. 19 Eq. 509 ; 32 L. T. 294 ; 23 W. R. 773.— 
MALINS, V.-C. 

Holmes, In re, and Doss v. Secretary of State 
for India, explained and applied. 

Reiner r. Salisbury (Marquis) (1876) 2 Ch. D. 
378 ; 24 W. R. 843.— MALINS, v.-c. See supra. 

Wych v. Meal (1734) 3 P. Wms. 310.— L.C., 
applied. 

Moodalay r. Morton (1785) 1 Bro. C. C. 469. 
— m.r. ; Dummer r. Chippenham Corporation 
(1807) 14 Ves. 245, 254.— L.c. 

Wych v. Meal and Moodalay v. Morton, 

referred to. 

Prioleau r. United States (1866) 36 L. J. 
Ch. 36 ; L. R. 2 Eq. 659 ; 12 Jur. (N.S.) 724; 
14 L. T. 700 ; 14 W. R. 1012. — wood, v.-c. 

Wych v. Meal and United States President 


v. Drummond (1864; 33 P>eav. 449 . — m.r.. 
distinguished. 

United States v. Wagner (1807) L. R. 2 Ch. 
582 ; 36 L. J. Ch. 624; 16 L.*T: 646 ; 15 AY. R. 
1026. — CHELMSFORD, L.C., TURNER and CAIRNS. 
L.JJ. 

[In the Law Reports the case of Uniied States 
President v. Drummond . as reported in Beavan, is 
referred to. The other reports stare that t lie 
case is unreported. See the W. II., p. 1027. n. ] 

8. Joinder of Causes of Action. 

Bage v. Bromuel (1684) 3 Lev. 99. — C.P., 
orer ruled. 

Kiglitlv r. Birch (1814) 2 M. & S. 533 . — k.e. 

e ll ENBO ROUC i H , C.J., said that the case had 
liad its dav, and that it was time it should cease. 
— p. 533. * 

Bagot v. Easton 37 L. T. 266. — bacon, v.-c. ; 
reversed. (1877) 47 L. J. Ch. 225 ; 7 Ch. D. 1 ; 
37 L. T. 369 ; 26 W. R. 66. — C.A. CAIRNS. L.C., 
JAMES, BAGGALLAY aild THESIGER. L.JJ. 

Sandes v. Wildsmith (1893) 62 L. J. Q. B. 
404; [1893] 1 Q. li. 771 ; 67 L. T. 887.— 
WILLS and LAWRANCE. jj., referred to. 

Dawson r.M'Clellimd [1899] 2 Ir.Ii.486. — Q.B.D.: 
affirmed. C.A. ; Bedford (Duke) /*. Ellis (1900) 70 
L. J. Ch. 102 ; [1901] A. C. 1, 23 ; 83 L. T. 686. 
— H.L. (E.). 

Pilcher. In re, Pilcher v. Hinds (1S79) 48 
L. J. Ch. 587 ; 11 ( 'll. D. 905 ; 40 L. T. 832 ; 
27 W. R. 789.— C.A. JESS EL, M.R., JAMES 
and brett, L.JJ., discussed. 

Kendrick r. Roberts (1882) 46 L. T. 59 ; 30 
W. II. 365.— KAY, J. 

Whetstone v. Dewis (1875) 45 L. J. Oh. 49 : 
1 Ch. D. 99 ; 33 L. T. 501 ; 24 W. R. 93.— 
v.-c., not followed. 

Gledhill v. Hunter (1880) 14 Ch. D. 492 : 49 
L. J. Ch. 333 : 42 L. T. 392*; 28 W. R. 530. 

jkssel, m.r. —The first question I have to decide 
is whether an action commenced by a writ in- 
dorsed as this is — putting aside for a moment the 
statement of claim — is “ an action for the re- 
covery of land,'’ within the meaning of Ord. 
XVII. r. 2. Upon that I am referred to a decision 
of Hall, V.-C., in 'Whetstone v. Dewis , in which 
he is supposed to have decided that an action to 
establish title to land is an action for recovery 
of land within the rule. I say “supposed to 
have decided,” because I do not think he finally 
decided the question. His judgment is this : 

“ I think that an action to establish title to land 
is an action for the recovery of land so as to 
| require the leave of the Court under R. S. C. 
1875, Ord. XVII. l*. 2, for its joinder with another 
cause of action:” and he gave the leave. I 
agree, the V.-C. says “ I think : ” but the matter 
only came before him upon an application for 
leave, and the leave could do no harm ; it might 
have been granted e.r abundant i cautela ; and a 
judge saying “ I think,” on the 24th of November, 
1875 — three weeks after the new rules came into 
operation — cannot be said to have given a final 
judgment where there was no argument, but a 
mere application for leave, f think, therefore, 

I ought not to treat this as a deliberate decision 
by Hall, V.-C., that such an action is an action 
for the recovery of land within the rules. 
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Although f wish to rreat the decision with every I for the purposes of Orel. XIV. I do not think that 
possible respect. L look upon the ease as one i is the result- of that ca^e. That case was one in 
where an e.r parte application for leave is made j which the mortgagees had brought, an action to 
to a judge and he says. “ 3 think s«> ami so. and j realize their security, and before an account had 
1 will give you leave.’* That cannot preclude been taken a receiver was appointed, and sub- 
hirn — much less can it preclude other judges — ! sequent ly the plaintiffs brought another action 
from afterwards deliberately considering the j for interest in which th-.-y applied for judgment 

' under Orel. XIV. The Court said that the case 
was not one in which a writ ought to have been 
indorsed for a liquidated sum. inasmuch as 
there was a prior action proceeding in which 
an account must bo taken. To say that this was 
a decision that the mere appointment of a 
receiver prevents the indorsement of the writ 
with a claim for a liquidated sum is altogether 
a misapprehension, — p. 1S<>. 

eshek. ii. k. ami a. l. smith. l.j. to the same 
effect. 


question and deciding it after argument. In 
fact, I decline to treat this as a binding authority 
upon me. Even ir it. were a deliberate judgment, 
it would not be binding upon me, but I should be 
very loth to differ from it. although the mutter 
might ultimately gu to the Appeal Court to be 
finally settled. — p. 49-1. 

Gledhill v. Hunter (supra). 

Refer ml to. Compton (or Com ton) r. Preston 
(1882) 51 L. ,T. Ch. 6*0; 21 Oli. D. 13 8; 17 L. T. 
122 ; 30 W. K. 503 - -FRY, : followed, Norwich 
Corporation /*. Brown (1883) 48 L. T. 898. — 
CiriTTV. J. ; discussed. Howard /*. Howard (1892) 1 
32 Ij. it. Ir. 454. — C.A. PALLES. C.B., FITZ- j 
GIBBON and BARRY. L.JJ. ‘ j 

Muickern v. Doerks (1SS4) 53 L. J. Q. B. 526 : j 
51 L. T. 429. — HUDDLESTON. B. and HAW- I 
KINS. 3.. followed. 


Eodway v. Lucas (1855) 24 L. J. Ex. 155 : 
10 Ex. 667 : 3 0. L. It. 015 ; I Jur. (N.s.) 
311 ; 3 W. E. 212. — ex., applied. 
Ehymtfey Ey. v. Ehymney Iron Co. (1890) 
59 h. J. Q. B. 414 : 25 Q. B. D. 14(5 : 03 
L. T. 40 * : 38 W. E. /64. — C.A., referred 
to. 

liyley r. Master : Sheba Gold Mining Co. r. 


Derboii. In re, Derbon r. ( oUis (ISbSJ L. 'X. ; TruUsliWo flb!)2) (il L. J. Q. L!. 210 ; [1802] 1 

ij)!l ; 8« V • If. t!67.— KEKEWICH, J. j Q. B 074 . Gl! L / T . 228 . 40 \y. K . 831.--Q.B.D. 


Muickern v. Doerks, held overruled. 

Wilmot v. Freehold Property Co. (1884) 51 
L. T. 552. — C.A. BAGGALLAY and FRY, 

L.JJ., /yfer red to. 

Hunt r. Worsfold (1893) 65 L. J. Ch. 548 : 

[1893] 2 Ch. 224: ; 74 L. T. 456 : 44 W.li. 

NORTH. J. 

4. Writ of Summons. 

Sedgwick v. Yedras Mining Co. (1887) 35 
W. E. 780. — HUDDLESTON, B. and A. L. 

SMITH, J., disfi/a/uisbed. 

Zuccato v. Young’ (1890) 38 W. B. 474. — 
north, j., referred to. 

Smith r. Hammond (1896) 65 L. J. Q. 33. 477 ; 

[1896] 1 Q. B. 571 ; 74 L. T. 590 : 44 W. 14. 478. 

— POLLOCK. B. aild BRUCE, J. 

Satchwell v. Clarke (1892) 66 L. T. 641.— 

C.A., applied. 

Fruhauf v. Grosvenor (1892) 61 L. J. Q. B. 

717 ; 67 L. T. 350 : 6 Times L. R. 744. — 

COLERIDGE, C.J. and BRUCE, J., referred to. 

Bradley r. Chamberlyn [1893] 1 Q. B. 439; 

5 B. 185 *: 68 L. T. 413 ; 41 W. B. 300.— DAY and 
COLLINS, JJ. 

Walker v. Hicks (1877) 47 L. J. Q. B. 27; 

3 Q. B. I). 8 ; 37 L. T. 529; 26 W. K. 113. 

— Q.B., approved. 

Smith r. Wilson (1879) 49 L. J. C. P. 96; 

5 C. P. D. 25 ; 41 L. T. 533 ; 28 W. It. 57.— c.A. 

JESSEL, M.R., BEAM WELL and BRETT, L.JJ. 

Poulett (Earl) v. Hill (Viscount) (1892) 62 
L. J. Ch. 466 ; H893] 1 Cli.277 ; 2E. 288; 

68 L. T. 476; 41 W. E. 503.— C.A., 

explained. ^ ^ 

r [l^>]2 Q.B. 380 : 61 1 0 f the Bills of Exchange Act, 1882. — p. 694. 

L. J. Q. B. <l)L ; 14 B. 489; <2 L. J. 8.j< c.A. j denman. j. to the same effect. 

KAY, l.j. — It has been argued that Poulett v. I 
Hill has absolutely decided that the moment a | 
receiver has been appointed the case is not one : 
in which there is a liquidated sum for which the j 
writ can be specially indorsed under Ord. III. r. 6, ' Q 

i 


Eodway v. Lucas, discussed. 

Wilks /-.Wood (1892) 61 L. J. Q. B. 516: 
[1892] 1 Q. B. 684 : 66, L. T. 520 ; 40 \V. B. 418. 
— C.A. 

Elliott v. Koberts (1891) 26 L. J. X. 0. 
179 ; 36 Sol. J. 92.— COLERIDGE, C.J. and 
MATHEW, J. ; and Blood v. Eobinson (1892) 
36 Sol. J. 203.— COLERIDGE, C.J. and 
CAVE. J., discussed. 

By ley r. Master : Sheba Gold Mining Co. r. 
Trubshawe (1892) 61 L. J. Q. B. 219 ; [1892] 1 
Q. B. 674 : 66 L. T. 228 ? 40 W. B. 381.— Q.B.D. 

| Elliott v. Eoberts and Blood v. Eobinson, 

I considered. 

! London and Universal Bank u Clancarty 

! (Earl) [1892] 1 Q. B. 689 : 61 L. J. Q. B. 225 ; 

; 6,6 L. T. 798 ; 40 W. B. 411. 

A. L. SMITH, J . — 111 Elliott v. Robert*. 
Coleridge, C.J. and Mathew. J. decided that a 
writ was not specially indorsed because the 
interest claimed was abnormal (the case, how- 
ever, was little argued). In Bloody. Robinson , 
Coleridge, C.J. and Cave. J. held that a claim 
for the amount of a bill of exchange, for money 
paid, money lent, and interest, was a good special 
indorsement. Tlie.se cases raised a doubt as to 
whether there had not been wrong decisions 
under Orel. XIV. at chambers, and at last two 
cases were argued before a Court composed of live 
judges. These cases {Sheba- Gold Minina Co. v. 
Trubshaire and Rifle a v. Master [supra)') decided 
that where a plaintiff has to resort to the provi- 
sions of 3 & 4 Wm. 4, c. 42, s. 28, in order to 
make a claim for interest by way of damages, he 
cannot make a good specially indorsed writ. 
They left untouched the present point upon s. 57 


denman, J. to the same effect-. 

Elliott v. Eoberts and Blood v. Eobinson, 

commented on. * 

Lawrence 8ons v. Willcocks (1892) 61 L.J. 
B. 519 ; [1892] 1 Q. B. 69G ; 66 L. T. 511 ; 
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.(0 W. iv. 4.11'.— c. A. ESHER. MM.. FRY and : 
LuPES. L.JJ. | 

Ryley v. Master : Sheba Gold Mining Co. ! 
v. Trubshawe < I S t .*2"> 01 L. .T. Q. B. 210: ! 
[1; s{*2 j 1 O. B. 674 : 66 L. T 228 : 40 ; 
W. I!. 381 . — Q.B.D.. disrussetl and not j 
applied. j 

London and Universal Bank r. Clancarfv ! 
(Ksu-n r I8P2J 1 Q. B. 6M> : 01 L. J. Q. B. 22."/: I 
60 L. T. 798: 40 W. li. 411— smith and; 
DENMAN, J.T. See supra. ! 

I 

Byley v. Master; Sheba Gold Mining Co. j 
v. Trubshawe. an [trawl. j 

Wilks r. Wood (LS92) «>1 L. J. Q. B. 31*; ; { 
[1892] 1 Q. P>. 6s4 : 66 L. T. 520 ; 40 W. II. 418. | 
— C.A.“ ESI ICR, M.R.. FRY and LOPES. L.JJ. | 


Smith v. Bobbin i * -77”) 47 i.. J. Ex. 65 ; 3 
Ex. D. 338 : 37 L. J‘. 777 ; 26 \V. II. 122. 
— C.A. BRAIIWT.LL, BRI^TT and COTTON, 
L.JJ., disrt/xseJ. 

Farden r. Richter (1889) 58 L. f J. q. B. 224 ; 
23 Q. B. D. 124. 129 : 00 L. T. 3o4 : 37 W. R. 707. 

— HUDDLESTON, B. and MAN 1ST Y. J. 

Large v. Large, W. N. (18774 198 .— m.r., 
a ppr, > wl a ud _ followed. 

Johnson r. rainier "1870) 4 O. F. D. 258 ; 27 
W. II. 041. — COLERIDGE. C..I. and DENMAN. J. 

COLERIDGE, C.J.— The M.R. has held in Large 
v. Larne — and I am glad of authority fur this 
sensible decision — that there is no necessity for 
such an amendment [of the writ of summons] 
when the statement, of claim is there to be looked 
at. — b. 2d 2. 


Byley v. Master; Sheba Gold Mining Co. ! 
v. Trubshawe, referred to. 

Gerard r. 03 owes (1892) <1! L. J. Q. B. 487 ; j 
[1892] 2 (>. B. 11 : 07 L. T. 2o4. — A. L. SMITE i 
rind LAW RANGE. .)j. : 


Large v. Large and Johnson v. Palmer, 

ohserced on. 

Moore /*. Ahvill (18x1) 8 L. R. lr. 245. — ex. d. 

L’Honeux v. Hong Kong and Shanghai 
Banking Corporation (1880) 55 L. .J. Oh. 
758 ; 33 Oh. D. 440 : 54 L. T. S03 ; 34 


Casey v. Hellver, 34 W. 31. 271.— denman 
and MATHEW. JJ. : reversed. (1880) 55 L. J. Q. B. 
207 ; 17 Q. B. I). 07 : 54 L. Ti 103 : 34 W. Ft. 337. 
—C.A. • 


W. R. 753. — bacon, v'.-c. ; and Watson 
v. Sheather. Sons & Co. (1880) 2 Times 
j L. It. 473. — DAY and WILLS. JJ., diseased. 

, Wood /*. Anderson Foundry Co. (1888) 36 
: W. R. 318. — STIRLING, J. 


Casey v. Hellyer. referred in. 

Beaufort, r. Ledwith (1833) [1894] 2 Ir. R. 10. 
— Q.B.D. 

Casey v. Hellyer, Beaufort v. Ledwith, and 
Culleu v. Jackson (1893,1 [1894] 2 Ir. R. 
17, n. — Q.B.D. . discussed. 

liochfort r. Somers (1838) [18*33] 2 Ir. R. 45. 
— Q.B.D. 

Cullen v. Jackson, applied. 

Eochfort v. Somers, disrussed. 

Guinness r Caraher [1900] 2 Ir. H. 505. — c.A. 
ASHBOURNE, L.C., FITZ GIBBON, WALKER and 
HOLMES. L.JJ. 

Daubuz v. Lavington (1884) 53 L. J. Q. B. , 
283 : 13 Q. B. 1). 347 : 51 L. T. 200 ; 32 | 
W. R. 772.— COLERIDGE, C.J, and CAVE, J., 
approved and- followed. 

Hull r. Comfort, (1880) 50 L. J. Q. B. 1S5 ; 18 
<». 13. D, 11 ; 55 L. T. 550 ; 35 W. R. 48.— Q.B.D. 

Arden v. Boyce (1894) 03 L. J. Q.. B. 338 ; 
[1894] 1 Q. B. 790 : 9 R. 372 : 70 L. T. 
480 ; 42 W. R. 354. — C.A. ESHER, M.R., 
LOPES aud DAVEY, L.JJ.. disfi ngu idled. 

Kemp c. Lester (1890) 05 L. J. Q. B. 032 ; 
[1896] 2 Q. B. 102 ; 74 L. T. 208 ; 44 W. R. 453. 
—C.A. 

ESHER, M.R . — Arden y. Boyce shows that if a 
tenancy is put an end to by forfeiture, then the 
provisions of Ord. III. r. 0 (f.), do not apply, 
and judgment cannot be obtained under 
Ord. XIV. . . . Here there was a clause in the 
mortgage deed which created a tenancy from 
year to year, followed subsequently by a provi- 
sion under which the landlord was entitled at 
any time without notice to enter upon and take 
possession the premises. That being so. there 
was no forfeiture. Arden v. Boyce, therefore, 
does not apply. — p. 533. 

lopes and rigby, L.JJ. to the same effect. 


L’Honeux v. Hong Kong aud Shanghai 
; Banking Corporation, discussed. 

\ Haggin r. Comptoir D'Fseompte do Paris 
I (1 889) 58 L. .1. Q. B. 508; 23 Q. B. 1). 519; 
i 61 L. T. 748 ; 37 W. 31. 703.— C.A. 

L’Honeux v. Hong Kong and Shanghai 
Banking Corporation, disting visited. 

Golding /*.La Sainte Union des Sacrees Coeurs 
(1892) 4 R. 93 ; 67 L. T. 605. — C.A. Esher, M.R., 
LOPES and KAY, L.JJ. 

esher. m.r. — I t is admitted that in the case 
of an English corporation with several branches 
! it is necessary to find our which is the chief 
branch and serve the head officer of that branch. 
L' Hone it. r v. Hang Kong and Shanghai B a idling 
Corporation did not raise this point as to a 
foreign corporation, for in that case there was 
only one place of business in England. — p. 94. 

L’Honeux v. Hong Kong and Shanghai 
Banking Corporation, referred to. 

La Compagnie Generale Transatlantique v. 
Law & Co.. La Bonrsrogne (1899 ) 68 L. J. I\ 104 ; 
[1S99] A. C. 431.— h.l. (E.). See post, col. 2323. 

O’Neil v. Clason (1876) 46 L. J. Q. B. 191.— 
COLERIDGE, C.J. and POLLOCK, B. 

Overruled, Russell r.Cambefort (1889) 58 L. J. 
Q. B. 498 ; 23 Q. B. D. 526 ; 61 L. T. 751 : 37 
W. E. 701 .—C.A. COTTON, FRY and LOPES, L.JJ. ; 
treated ax overruled , Shepherd v. Hirsch, Pritchard 
& Co. (1890) 59 L. J. Oh. 819 ; 45 Oh. D. 231. 
— chitty, J. ; Western National Bank of City 
of New York v. Perez. Triana & Co. (1890) 60 
L. J. Q. B. 272 ; [1891] 1 Q. B. 304, 316.— C.A. 
(post, col. 2321). 

Pollexfen v. Sibson (1886) 55 L. J. Q. B. 
294 ; 16 Q. B. D. 792 ; 54 L. T. 297 ; 34 
W. R. 534. — MATHEW and SMITH, JJ., 
discussed. 

Russell e. Cambefort (1889) 58 L. J. Q. B. 49S ; 
23 Q. B. D. 526 ; 61 L. T. 751 ; 37 W. R. 701.— 
C.A. And see post, col. 2321 . 


O.CJ. 


74 
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Pollexfen v. Sib son (supra), followed. 
Russell y. Cambefort (supra). considered. 
Shepherd v. Hirsch, Pritchard A Go. (1890) 59 

L. J. Oh. 819 ; 45 Oh. D. 281 ; 68 L.-T. 385 ; BS 
W. R. 745.— CHITTY, J. 

Pollexfen v. Sibson, doubted. 

Russell v. Cambefort, applied. 

Shepherd y. Hirsch, Pritchard & Co., ?wt 

followed. 

Western National Bank of City of New York 
v. Perez, Triana A Co. (1S90) 60 L. J. Q. B. 272 : 
[1891] 1 Q. B. 304, 313 ; 64 L. T. 543 : 80 W. B. 
245. — O.A. LINDLBY and BOWEN. L.JJ. ; ESHER, 

M. R. dissenting ; varying pollock, B. and 
DAY, J. 

Western National Bank v. Perez Triana & Co., 

followed .• 

Indigo Co. *. Ogilvy [1891] 2 Ch. 31, 39 ; 64 

L. T. 846 ; 39 W. R. 646.— C.A. 

Russell v. Cambefort and Western National 
Bank v. Perez Triana & Go., followed. 
Heinemann & Co. r. Hale & Co. (1S91) 60 L. J. 
Q. B. 650 ; [1891] 2 Q. B. 83, 89 ; 64 L. T. 548 ; 
39 W.Pk. 4S5 ; 7 Times L. B. 497. — C.A. ESHER. 

M. R. and ERY, l.j. ; reversing cave and 
CHARLES, JJ. 

Russell v. Cambefort and Western National 
Bank v. Perez Triana & Co., discussed and 
followed. 

Dobson i\ Festi Easini A Co. (1891) 60 L. J. 
Q. B. 481 ; [1891] 2 Q. B. 92 ; 64 L. T. 551 ; 39 
W. R. 481.— C.A. LINDLEY, LOPES and KAY, 
L.JJ. 

Russell v. Cambefort, discussed. 

Grant v. Anderson (1891) 61 L. J. Q. B. 107 ; 
[1892] 1 Q. B. 108 ; 66 L. T. 79.— coleridge, 
C.J. and weight, J. ; affirmed, C.A. 

Russell v. Cambefort, discussed a nd principle 
applied. 

Turnbull t. Walker (1892) 5 E. 132 ; 67 L. T, 
767 ; 9 Times L. E. 99.— WRIGHT, J. 

Russell v. Cambefort, approved and followed. 
Western National Bank v. Perez Triana 
& Co. and Grant v. Anderson (supra'), 
referred to. 

St. Gobain Chauny A Cirey Co. r. Hovermann’s 
Agency [1893] 2 Q. B. 97 ; 62 L. J. Q. B. 485 ; 
4 E. 411 ; 69 L. T. 329 ; 41 W. E. 563.— C.A. 

ESHER, M.R. — If the rule [Ord.XLYIII.A. r. 11] 
had contained words expressly in terms includ- 
ing a foreigner resident abroad, then an English 
Court would be bound to obey the directions of 
its own legislature, but when the words used are 
capable of one or other construction, then the 
Court ought to adopt the construction which will 
prevent an infringement upon the principles of 
international law bv extending the jurisdiction 
of the English Courts against foreigners residing 
abroad, who have in no way submitted to the 
jurisdiction. That rule was laid down by the 
C. A. in Bussell v. Cambefort. Cotton, L.J. in 
that case pointed out the reasons for it, and gave 
the canon of construction. He said : “ Although 
the rule does authorise service on one member of 
a partnership in general terms, yet it ought to 
be construed only as applying to partnerships, 
the members of which either by their nationality 
or residence have become subject to English law, 
and to the power of Parliament.” . . , Now. 


| Ilussell v. Cambefort. which overruled O' Beil v. 
Clason (supra, col. 2320), decided in terms that 
under a similar rule in r. 11. of Ord. XLV'IU. D., 
where there is a single foreigner resident abroad, 
although he does carry on business within the 
jurisdiction, the rule dnes not apply, because the 
effect would be to make the English Parliament 
assume jurisdiction over a foreigner wholly resi- 
dent abroad. Bussell v. Cambefort has never 
been overruled. On the contrary, it has been 
recognised as a binding authority by Chitty, J., 
in Shepherd- v. Uintah, Pritchard A Co. (supra, 
col. 2321) ; by Coleridge, C-.J. and Wright, J. in 
Grant v. Anderson , and by this Court in Western 
Bat tonal Bunh v. Perez- Triana *J* Co. ... It 
was said that, the' words in r. 1, “carrying on 
business wit hin the jurisdiction,” must be read 
into r. 11, by virtue of the concluding words of that 
rule, and had the effect of altering the effect of it. 
But the words “ carrying on business within the 
jurisdiction ” are already in r. 11 ; you cannot read 
them in over again, and the similar rule, with 
those words in it, had already been construed not 
to include a foreigner resident abroad before the 
alteration was made in r. 1. The alteration, 
therefore, in the rule could not affect the con- 
struction already given in Bussell v. Cambefort 
to the similar rule to r. 11. — pp. 102-104. 

tA. l. smith, l.j. to the same effect. 

Russell v. Cambefort and Heinemann v. Hale 
(supra, col. 2321), approved. 

Worcester City, Ac., Banking Co. r. Firbank 
Pauling A Co. (1894) 63 L. J. Q. B. 542 ; [1894] 
1 Q. B. 784 ; 9 R. 784 ; 70 L. T. 443 ; 42 W. E. 
402.— C.A. 

Russell v. Cambefort and Grant v. Anderson 

(supra, col. 2321) referred to. 

Singleton v. Roberts Stocks A Co. (IS 94) 10 R. 
223 ; 70 L. T. 687.— CHARLES and BRUCE, JJ. 

Russell v. Cambefort and St. Gobain Chauny 
& Cirey Co. v. Hnyermann’s Agency 

(supra, col. 2321), referred to. 

Maciver v. Burns (1895) 64 L. J. Ch. G81 ; 
[1895] 2 Ch. 630 ; 12 E. 467 ; 73 L. T. 39 ; 44 
W. R. 40.— C.A. 

Indigo Co. v. Ogilvy (supra, col. 2321), 
•referred to. 

Grant r. Anderson [1892] 1 Q. B. 108, 114 
(supra, col. 2321). 

Indigo Co. v. Ogilvy, approved. 

Worcester City, Ac., Banking Co. r. Firbank 
[1894] 1 Q. B. 784, 790 (supra). 

Newby v. Von Oppen and Colts Patent Fire- 
arms Co. (1872) L. E. 7 Q. B. 293 ; 41 
L. J. Q. B. 148 ; 26 L. T. 164 ; 20 W. E. 
3S3. — Q.B., distinguished. 

Mackeretli (or Mackreth) v. Glasgow & S. W. 
Ey. (1873) L. E. 8 Ex. 149 ; 42 L. J. Ex. 82 ; 
28 L. T, 167 ; 21 W. E. 339. 

pollock, B. — I felt at first pressed by 
Be why v. Von Oppen, but upon consideration 
X think it clearly distinguishable. There 
the very existence of the company as a 
trading corporation made it essential to have a 
place of business, with a manager, in England. 
In the present case, looking at the character of 
the company, and the duty of the agent, it may 
be said to be a mere accident that they employed 
a booking clerk of their own at Carlisle. — p. 135. 
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Newby v. Von Oppen. 

liefer red to, Cesona Sulphur Co. r. Nicholson ; 
Calcutta Jute Mills Go. r. Nicholson (187(3) 45 
L. J. Ex. 821 ; 1 Ex. D. 428, 454 ; 35 L. T. 275 ; 
25 W. E. 71. — KELLV, C.B. and HUDDLESTON, B. ; 
Roval Mail Steam locket Co. r. Braham (1877) 
4(3 L. J. P. 0. 67 ; 2 App. Gas. 381. 387 ; 36 L.T. 
220 ; 25 W. R. 651. — P.c. ; Nutter r. Messageries 
Maritiiues de France (1885) 54 L. J. Q. B. 527. — 
COLERIDGE. C..T. and A. L. SMITH. J. ; Wood. r. 
Anderson Foundry Co. (1888) 36 TV. R. 018. — 
STIRLING, J. 


Newby v. Von Oppen, approved and applied. 
Haggin e. Cnmptoir d’Escompte de Paris (1889) 
58 L. J. Q. B. 508 ; 23 Q. B. D. 519 ; 61 L. T. 
748 : 37 W. R. 70S.— C.A. 


Newby v. Van Oppen, discussed. 

La Bourgogne (1898) 68 L. J. P. 9 ; [1899] P. 
1, 12; 79 L. T. 331 ; 8 Asp. M. G. 462.— C.A. : 
affirmed, (1899). 68 L. J. P. 104: [1899] A. C. 
431 : SO L. T. 845 ; 8 Asp. M. G. 550.— 
IT.L. (E.). 

A. l. smith, l.j. — It is too late to discuss the 
meaning of the expression ‘“corporation aggre- 
gate 51 in Ord. IX. r. 8, and whether it applied to 
foreign corporations trading in this count r/, 
because the question has already been the subject 
of judicial decision binding upon this Court. It has 
been held that the rule applies to such corpora- 
tions, and it seems to me on reading the judgment 
of the Court delivered by Blackburn, J. in Xeirbg 
v. Von Oppen , and the judgment of Cotton, L.J. 
in Hoggin v. Comptoir d'Eseompte (supra), that 
the law is that if a corporation established by 
foreign law carries on business here in such 
a way that it may be said to be resident in this 
country, it must be equally liable to service as if 
it was established here. The question, therefore, 
is one of fact. ... I am aware of what the L.C. 
(Lord Cranworth) anc? Lord Brougham held in 
Car ron Iron Co. v. Maclaren ((1855) 24 L. J. Ch. 
620 ; 5 H. L. Cas. 41(3 ; 3 W. R. 597.— H.L. (E.), 
see post, col. 2356), but Lord St. Leonards took 
a different view of the facts, and Blackburn, 5 . 
... in Xmeby v. Von Oppen , ti'eats the de- 
cision of the majority of the lords in Carr on 
Iron Co. v. Dladareti as a finding of fact. But 
findings of fact are not binding upon us. — 
p. 13. 

Collins, L.J. — In order to understand the 
decisions upon the rule it is necessary to examine 
the genesis of the principle upon which it has 
been found possible to reach a foreign corpora- 
tion by English process. It was at first thought 
that a* foreign corporation must be reached bv 
some process for service out of the jurisdiction. 
Then arose the cases in which a corporation 
carried on business in more than one place, so 
that it could be contended that, although one 
and indivisible, it had more than one domicil. 
That was the question discussed in Carron Iron 
Co. v. Jf a alarm ; but it is clear now that a 
corporation can have more than oue domicil. — 
p. 15. 

Newby v. Von Oppen, referred to. 

Dunlop Pneumatic Tyre Co. r. Actieu Gesell- 
schaft flir Motor und Motorfahrzeugbau (1902) 
71 L. J. K. B. 284 ; [1902] 1 K. B. 342 ; 8(3 L. T. 
472 ; 50 TV. R. 226 ; 19 Rep. Pat, Cas. 4(1.— 0 . A. 


Walton v. Universal Salvage Co. (IS! 7) 16 
M. & \V. 438 ; 4 I). & L. 558. — EX., referred 
to. * 

Mackreth (or Mnckereth) r. Glasgow' & S. W. 
Rv. (1873) 42 L. J. Ex. 82; L. R. 8 Ex. 149, 
151 ; 28 L. T. 167 ; 21 TV. E. 339.— EX. 

Mackreth (or Mackereth) v. Glasgow & 

S. W. By. (see supra, col. 2322). referred 
to. 

Nutter v. Messageries Maritimes de France, 
(1885) 54 L. J. Q. B. 527.— COLERIDGE, 
C.J. and A. L. smith, j., distinguished. 

Haggin r. Comptoir d’Escompte de Paris (18S9) 
58 L. J. Q. B. 508 ; 23 Q. B. D. 519 ; 61 L. T. 
748 ; 37 W. R. 703.— C.A. 

Nutter v. Messageries Maritimes de France 

referred to. 

Tharsis Sulphur and Copper Co. r. La 
Socicte des Metaux (1889) 58 L. J. Q. B. 435, 
437; 60 L. T. 924.; 38 TV. R. 78.— COLERIDGE, 
C.J. and field, J. 

. Haggin v. Comptoir d’Escompte de Paris, 

discussed. 

Badcock v. Cumberland Gap Park Co. (1S92) 
62 L. J. Ch. 247 ; [1893] 1 Ch. 362; 3 R. 188 ; 
68 L. T. 15 5; 41 W. Pi. 204 . — Stirling, j. 

Haggin v. Comptoir d’Escompte de Paris, 

d isevsxrd. 

La Bourgogne (1898) (38 L. J. P. 9; [1S99] 
P. 1 ; 79 L. T. 331. — C.A. Se.e supra, col. 2323. 

La Bourgogne, referred to. 

Dunlop Pneumatic Tyre Co. r. Actien Gesell- 
schaft fur Motor, &c. [1902] 1 K. B. 342. 347. — 
C.A. (supra, col. 2323). 

Keynsham Blue Lias Lime Co. v. Baker (1863) 
33 L. J. Ex. 41 : 2 H. & C. 729 ; 9 Jur. (x.S.) 
.1346; 9 L. T. 418; 12 W. R. 155.— EX., 
discussed. 

Baillie r. Goodwin & Co. (1886) 55 L. J. Ch. 
849 ; 33 Ch. D. 604 : 55 L. T. 56 ; 34 W. R. 787 ; 

3 Rep. Pat. Cas. 729.— NORTH, J. 

Baillie v. Goodwin & Co., referred to. 

Wood r. Anderson Foundry Co. (1888) 3(3 W. R. 
918. — STIRLING, J. : Singleton r. Roberts, Stocks 

Co. (1894) 10 Pi. 223; 70 L. T. 6S7 .— Charles 
and bruce, jj. 

Sheehy v. Professional Life Assurance Co. 
(1857) 27 L. J. C. P. 233 ; 3 0. B. (x.S.) 
597 ; 4 Jur. (N.S.) 27 ; 6 TV. R. 103. — 
C.P., approved. 

Royal Mail Steam Packet Co. r. Braham (1877) 

2 App. Cas. 381 ; 46 L. J. P. G. 67 ; 36 L. T. 
220 ; 25 Wi R. 651.— P.C. 

SIR M. SMITH (for self, SIR B. PEACOCK aild 
SIR R. collier). — I n that case an English cor- 
poration, carrying on the business of life assur- 
ance, and having its domicil in England, was the 
defendant ; and the judges forming the Court 
were of opinion that substituted service on an 
agent in Dublin, employed by the company to 
obtain life assurances there, was good. — p. 3S7. 

Sheehy v. Professional Life Assurance Co., 

discussed and distinguished. 

Dennis •/*. Leinster Paper Co. [1901] 2 Ir. R. 
337. — C.A. ASHBOURNE. L.C., PTTZG1BBON and 
.holmes, l.jj. See judgment of the L.c. 

74—2 
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Tharsis Sulphur and Copper Co. v. La 
Societe, &c„ des Metaux (1889) 58 
L. J. Q.’B. 435 : 60 L. T. 924 ; 38 W. H. 
78.— COLERIDGE, C.J. and FIELD, J., 
explained, 

British Wagon Co. r. Gray (1805)65 L. J. Q. B. 
75 ; [1896] 1 Q. B. 35 ; 73 L. T. 498 ; 44 W. B. 
113. — C.A. ESHER, M.R., LOPES and KAY, L.JJ. 

Tharsis, &c., Co. v. La Societe, &c., des 
Metaux, followed. 

British Wagon Co. v. Gray, distinguished. 

Montgomery v. Liebenthal (1898") 67 L. J. Q. B. 
313 ; [1898] 1 Q. B. 487 ; 7S L. T. 21 1 : 46 W. R. 
292.— C.A. 

A. L. smith, L.J. — What happened in that case 
[ British Wagon Co. v. Gray] was this : The 
words { * unless the defendant is domiciled or 
ordinarily resident in Scotland," which have now 
been inserted in Ord. XI. r. 1 (e), prohibit the 
Court from allowing service of a writ out of the j 
jurisdiction in a case which otherwise would fall 
within the rule where the defendant is ordinarily 
domiciled or resident in Scotland or Ireland. 
... It seems to me that the pith of the case is 
put by Lopes. L.J. in his judgment when he 
says that the parties cannot by any contract 
between themselves give the Court jurisdiction 
to do that which by the terms of the rule it is 
forbidden to do. Lord Esher in his judgment 
says the same. That case, therefore, is clearly 
distinguishable from the present, for here no 
application to the Courtis made by the plaintiffs, 
and no application is necessary. — p. 315. 

chi tty and COLLINS. L.JJ. to the same effect. 

Bollock v. Campbell (1876) 45 L. J. Ex. 199 ; 

1 Ex. D. 51) ; 34 L. T. 360 ; 24 W. R. 320, 
— EX.D., di sow ssed. 

Norris r. Beazley (1877) 46 L. J. C. P. 169 ; 2 j 
C. P. 13. 80 ; 35 L. T. 846 ; 25 W. E. 320.— j 

C.P.D. ! 

Field v. Bennett (1886) 56 L. J. Q. B. 89 ; 1 
1 Times L. R. 374.— coleridge, c.j. and 


10 ; [1891] 1 Q. B. 100 ; 64 L. T. 41 ; 39 W. R. 
40. — C.A. ESHER. M.R., lindley and LOPES, 
L.JJ. ; referred to , Worcester City, &c., Banking 
Co. v. Firbank Pauling and Co. (1894) 63 
L. J. Q. B. 542 ; [1894] 1 Q. B. 784 ; 9 R. 367 ; 
70 L. T. 443 ; 42 W. R. 402.— C.A. ESHER, M.R., 
LOPES and DAVEY, L.JJ. 

Fry v. Moore and Wilding v. Bean ( supra ), 
distinguished. 

Jay r. Budd (1897) 66 L. J. Q. B. 863 ; [18981 
1 Q. B. 12 ; 77 L. T. 335 ; 46 W. R. 34.— c.A. 

collins, l.j. — I n both these cases the defen- 
dant was out of the jurisdiction at the date of 
the issue of the writ. It seems to me that the 
fact that the defendant has since the issue of the 
writ gone out of the jurisdiction is no reason 
why the Court should not give effect to the wide 
language of the rule. — p. 865. 
halsbtjry, l.c. to the same effect ; rigby, 

L. j. dissenting. 

Cook v. Dey (1876) 45 L. J. Oh. 611 ; 2 
Oh. D. 218 ; 24 W. It. 362 .— hall, v.-c., 
commented on. 

Dymond r. Croft (1876) 45 L. J. Ch. 612; 3 
, Ch. I). 512 ; 33 L. T. 27 .; 24 W. It. 81S.— JESSEL, 

M. R. -4 nd see post, col. 2328. 

• Cook v. Dey, Rafael v. Ongley (1876) 34 
L. T. 134 . — hall, v.-c. ; and Crane v. 
Jullion (1876) 2 Ch. D. 220 ; 24 W. R. 
691. — HALL, V.-c., discussed. 
Wolverhampton and Staffordshire Banking Co. 
j r. Bond (1881) 43 L. T. 721. 

| jessel, m.r. — T n Cook v. Dey the defendant 
was carrying on business when the writ was 
directed to be served, and in Bn fuel v. Ongley 
service was directed at the club of the defendant 
. . . Crane v. Jullion , on the other hand, was 
merely an action for the recovery of land, and 
substituted service of the writ can always in 
such an action be sufficiently effected by leaving 
it on the land. — p. 722. * 


denman, J.. approved. 

Fry r. Moore (1889) 58 L. J. Q. B. 382; 23 
Q. B. I). 395 : 61 L. T. 545 ; 37 W. R. 565. — C.A. 
lindley and lopes, L.JJ. And see post. 

Field v. Bennett, applied. 

De Bernales r. “ New York Herald ” (1893) 62 
L. J. Q. B. 385 ; [1893] 2 Q. B. 97, u.;5B. 339 : 
68 L. T. 658 ; 41 W. R. 481 . — COLERIDGE, C.J. 
and LOPES, L.J. ; affirmed, 5 R. 343. n. — C.A. 
ESHER, M.B., LINDLEY and A. L. SMITH, L.JJ. 

Field v. Bennett, commented- on. 

Croft r. King [1893] 1 Q. B. 419; 62 
L. J. Q. B. 242 ; 5 R. 222 ; 68 L. T. 296 ; 41 
W. R. 394. 

COLLINS, J.' — In Field v. Bennett it appears 
that counsel stated that the practice under the 
new rule was to refuse leave to serve out of the 
jurisdiction in cases of tort, and that my brother 
Cave adopted the statement ; but the report is a 
very short one, and cannot be accepted as an 
authority. — p. 421. 

day, J. to the same effect. 

Fry v. Moore (supra'). 

Explained- and distinguished. Urquhart, Ex 
parte, Urquhart, In re (1890) 59 L. J. Q. B. 364 : 
24 Q.. B. D. 723 ; 38 W. R. C12 ; 7 Morrell 94.— 
C.A. KSHER, M.R., FRY and LOrES, L.JJ.; 
followed , Wilding r. Bean (1890) 60 L. J. Q. B. 


I Watt v. Barnett (1S78) 3 Q. B. D. 363 ; 38 
i L. T. 903 ; 26 W. R. 745. — C.A. ; affirming 

1 47 L. J. Q. B. 329 : 3 Q. B. D. 183.— Q.B.D., 

■ explained. 

! Farden r. Richter (1889) 58 L. J. Q. B. 224 ; 
23 Q. B. D. 124, 180 ; 60 L. T. 304 ; 37 W. R. 
767.— HUDDLESTON, B. and MANISTY, J. 

Watt v. Barnett, applied. 

Urquhart, Ex parte. Urquhart, In re (1890) 
59 L. J. Q. B. 364 ; 24 Q. B. D. 723 ; 38 W. R. 
612 ; 7 Morrell 94.— C.A. 

Call v. Oppenheim (1885) 1 Times L. R. 622. 
— C.A. BRETT, M.R. , BAGG-ALLAY and 
fry, L.JJ. , explained. 

Societe Generale de Paris r. Dreyfus (1887) 
37 Ch. D. 215, 224.— C.A. (post). 

Society Generale de Paris v. Dreyfus (1 885) 
54 L. J. Ch. 893 ; 29 Ch. D. 239 ; 53 L. T. 463 ; . 
33 W. R. 823. — PEARSON, J. ; reversed on the 
facts , (1887) 57 L. J. Ch. 276 ; 37 Ch. D. 215 ; 
58 L. T. 573 ; 36 W. R. 609.— C.A. COTTON, 
LINDLEY and LOPES, L.JJ. 

Societe Generale de Paris v. Dreyfus, dis- 
cussed. 

De Penny, In re, De Penny v. Christie [1891] 

2 Ch. 63 ; 60 L. J. Ch. 518 ; 64 L. T. 521 ; 39 
W. R. 571. 
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(ihittv. J. —Tn Society fie n# rale de Pity is v. 
Dreyfus, Pearson, J. held that the plaintiffs, 
foreigners out of the jurisdiction, were entitled 
to restrain the defendants, also foreigners out of 
the jurisdiction, from removing out of the juris- 
diction funds to which Mie plaintiffs claimed 
to be entitled. His judgment was reversed 
on appeal, on the ground that the further 
evidence adduced showed that the matter was 
res judicata between the parties by reason of the 
judgment of the French Courts having jurisdic- 
tion in the matter. — p. 08. 

Young v. Brassey (1875) 45 L. J. Cli. 142 : 

1 Oh. D. 277 ; 24 W. R. 110.— V.-C., not 
followed . 

Stigand r. Stigand (1882) 19 Ch. D. 400 ; 51 
L. J. Ch. 440 ; 80 W. K. 812. 

hall, v.-c. — Since my decision in Young v. 
Brassey , a form of procedure has been adopted 
in chambers which appears to work well. It is 
not. now the practice to apply to the judge in 
Court for orders of this kind, and I myself have 
an objection to making such orders in Court, as 
it involves ascertaining there whether the case 
is a proper one, which it is better to do in 
Chambers. The practice is . . . This being so, 
notwithstanding my decision in Young v. 
Brassey , I must refuse the present application 

— p. 460. 

Young v. Brassey, not followed . 

French r. Colles (1885) ‘ 17 L. JEt. Ir. 238.— 
POUTER, ALE. 

Reynolds v. Coleman (1S87) 56 L. J. Ch. 
908 ; 30 Ch. D. 458 ; 57 L. T. 588 ; 85 
W. R. 813.— C.A. COTTON and BOWEN, 
L.JJ. 

Explained. Bell r. Antwerp, London and 
Brazil Line (1890) 00 L. J. Q. B. 270 ; [1891] 1 
Q. B. 103 ; 04 L. T. 270 ; 39 W. R. 84.— C.A. 
ESHER. M.ll., LOPES and KAY, L.JJ. ; followed , 
Rein r. Stein (1892) *>1 L. J. Q. B. 401 ; [1892] 

1 Q. B. 753 ; 00 L. T. 409.— C.A. L 1 NDLEY and 
KAY, L.JJ . ; applied, Hoerter c. Hanover Caout- 
chouc Gutta Fercha and Telegraph Works (1893) 
10 Times L. R. 22.— pollock, b. and Kennedy, 
j. (affirmed, It), p. 103.— C.A. esher, m.r., 
lopes and kay, l.jj.). 

Bell v. Antwerp, London and Brazil Line 

( supra ), applied . 

Reynolds v. Coleman and Rein v. Stein 

(j supra ), observations applied. 

The Eider, Neptune Salvage Co. r. Norcldeut- 
chcr Llovd (1893) 02 L. J. F. 05 ; [1893] F. 
19 ; I- R /593 ; 09 L. T. 022 ; 7 Asp. M. C. 854. 
-C.A. 

Bell v. Antwerp, London and Brazil Line 
and The Eider, explained and approved . 
Comber v. Leyland (1898) 07 L. J. Q. B. 884 ; 
1898] A. C. 524 ; 79 L. T. 180.—H.L. (E.). 
lord shand. — I am clearly of opinion that 
te view taken by the learned judges in those two 
,ses as to the sound construction of this rule 
)rd. XI. r. 1 (?) ) is the right one. The result 
those cases, I take it, is practically this — 
at when it is shown that a plaintiff is entitled 
require the performance of a contract in this 
untry, an^ that consequently a breach takes 
ice in this country, a right to serve process out 
the country exists : hut I hold upon the 1 


be in accordance with sound principle, that the 
rule is limited to that, and that there is no right 
to serve out of the jurisdiction where the per- 
formance of the contract may either he within 
the jurisdiction or abroad in the option of one 
of the parties. — p. 888. 

Comber v. Leyland, referred to. 

Mackinnon r. Clark (1898) <>7 L. J. Q. B. 703 ; 
[1898] 2 Q. B. 251 ; 79 L. T. 83 ; 47 W. JR. 19.— 
C.A. 

Moritz v. Stephan (1888) 58 L. T. 850 ; 36 
W. R. 779. — NORTH, J., approved. 
Kolehmann r. Me u rice (1903) 72 L. J. K. B. 
289 ; [1903] 1 K. B. 534 ; 88 L. T. 309 : 51 
W. R. 350. — C.A. 

Westman v. Aktiebolaget, &c., Snikarefabrik 
(1870) 45 L. J. Ex. 327 ; 1 Ex. D. 237 ; 
24 W. 1{. 405. — EX. D.. distinguished. 
Sedgwick r. Yedras Mining Co. (1887) 35 W. R. 
780. — HUDDLESTON, B. and A. L. SMITH, J. 

Huddleston, B. — In that case leave of. the 
Court for the issue of the writ had been obtained. 
The writ in this case is obviously one for service 
within the jurisdiction, no leave was obtained to 
issue it, and the words, l * 15, Queen Street, in the 
City of London,' ’ were inserted for the purpose 
of serving the secretary of the company, who 
happened to be passing through London. — 
p. 781. * 

Dymond v. Croft, 45 L. J. Ch. 612 ; 33 L. T. 
27 ; 24 W. R. 818.— JESSEL, xM.R. ; reversed on one 
point , (1876) 45 L. J. Ch. 604 ; 3 Ch. D. 512 ; 

34 L. T. 786 ; 24 W. li. 842.— c.A. JAMES, L.J., 
BAGGALLAY, J.A., and LUSH. J. Anti see 
Morton r. Miller (1876) 3 Ch. D. 516.-C.A. 
JAMES, L.J., BAGGALLAY, J.A. and LUSH, J. 

Dymond v. Croft, 35 L. T. 27 .— m.r. 

Followed , Gibbon r. W alker (1 8 78) 38 L. T. 2 1 7. 
— bacon, v.-c. : considered , Livesey, In re, 
Fish v. Chatterton (18S2) 47 L. T. 328 : 31 W. R. 
87.— BACON, v.-c. 

Maclean v. Dawson (1859) 28 L. J. Ch. 742 ; 
4 De G. & J. 150; 5 Jur. (N.S.) 663; 
7 W. R. 354.— L.JJ. 

Approved , Great Australian Gold Mining Co. 
r. Martin (1877) 46 L. J. Ch. 289 ; 5 Ch. 1). 1 ; 

35 L. T. 874 ; 25 W. R. 246.— c.A. JAMES, L.J., 
and BAGGALLAY J.A. ; RRAMWELL, J.a. dissent- 
ing ; referred to. Society Generate de Paris v. 
Dreyfus (1885) 54 L. J. Ch. 893 ; 29 Ch. D. 
239 ( see supra , col. 2326). 

Diamond v. Sutton (I860) 35 L. J. Ex. 
129: L. R. 1 Ex. 130; 12 Jur. (N.S.) 
319 ; 13 L. T. 800 ; 14 W. R. 374.— EX. 
Approved , Jackson r. Spit tall (1870) 39 L. J. 
C. F. 321 ; L. R. 5 C. F. 542 ; 22 L. T. 755 ; 18 
W. R. 1062. — C.P. ; followed , Arrowsmith r. 
Chandler (1872) 27 L. T. 42.— EX. ; discussed, 
Thomas Hamilton (Dowager Duchess) (1S8G) 
55 L. J. Q. B. 555 ; 17 Q. B. D. 592.— C.A. (see 
post , col. 2329). 

Ha warden v. Dunlop (1S62) 2 Dr. & Sni. 
155 ; 7 L. T. 37 ; 10 W. R. 6S3.— KINDERS- 
LEY, V.-C., rule in, adopted. 

Great Australian Gold Mining Co. v. Martin 
(1877) 5 Ch. D. 117 : 35L.T ~ 
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Great Australian Gold Mining Co. v. Martin 

(1877) 46 L. J. Ch. 261) : 7, Ch. 0. 1 : 
35 L. T. 874 ; 25 W. E. 246.— C.A. ; bag- 
GALLAY ,' 1 J.A. dissenting ; reversing 35 

L. T. 703. — M ALINS, v.-c. 

Overruled on. one point , Fowler v. Barstow 
(1881) 51 L. J. Ch. 103 ; 20 Ch. D. 240 ; 45 L. T. 
608 ; 30 W. E. 113.— c. A. jessel. m.r., bag- 
GALLAY and LUSH, L.JJ. ; distinguished , Bree 
v. Marescaux (1681) 50 L. J. Q. B. 676 : 7 
Q. B. D. 484, 437 ; 44 L. T. 765 ; 20 W. E. 85S. 
— C.A. BRAMWELL, BRETT and COTTON, L.JJ. 

Fowler v. Barstow, discussed. 

Preston v. Lamont (1876) 45 L. J. Ex. 797 : 
1 Ex. D. 361 ; 35 L. T. 341 : 24 W. E. 928. 
— BRAMWELL and AMPHLETT, BB., distin- 
guished. 

Thomas r. Hamilton (Dowager Duchess) (1886) 
17 Q. B. D. 592 ; 55 L. J. Q. B. 555 ; 55 L. T. 
385 ; 35 W. B. 22. — C.A. ESHER, M.R., BOWEN 
and FRY, L.JJ. ; reversing 55 L. T. 219. — 
FIELD and BUTT. JJ. 

BOWEN, L.J. — Preston v. Lamont , cited for the 
plaintiff, has no application. The decision there 
only was that the point could not be raised by 
plea. — p. 597. 

Eager, In re, Eager v. Johnstone (1SS2) 
52 L. J. Ch. 56 : 22 Ch. D. 86 : 47 L. T. 
685 ; 31 W. E. 33. — C.A. JESSEL, M.R. 
and COTTON, L.J., referred to. 

Speller r. Bristol Steam Navigation Co. (1S84) 
53 L. J. Q. B. 322 ; 13 Q. B. D. 96 ; 50 L. T. 419 ; 
32 W, II. 670 ; 5 Asp. M. C. 225.— GROVE, J. and 
HUDDLESTON, B. ; affirmed, C.A. BRETT, M.R., 
bowen and fry, L.JJ. ; Field v. Bennett (1886) 
56 L. J. Q. B. 89. — Coleridge, c.j. and DEN- 
MAN, J. ; Deutsche National Bank r. Paul (1898) 
67 L. J. Ch. 156 ; [1898] 1 Ch.283 ; 78 L. T. 35 : 
46 W. E. 243.— STIRLING, J. 

Lewis v. Baldwin (1848) 11 Beav. 153.— ] 

M. R., discussed. 

Scott v. Royal Wax Candle Co. (3876) 

1 Q. B. D. 404"; 45 L. J. Q. B. 586 ; 34 L. T. 
683 ; 24 W. R. 66S. — Q.B.D. 

Scott v. Royal Wax Candle Co followed. 

. Bacon r. Turner (1876) 3 Ch. D. 275 : 34 L. T. 
647 ; 24 W. R. 037.— HALL, V.-C. 

Agnew v. Usher (1884) 54 L. J. Q. B. 371 : 
14 Q. B. D. 78 ; 51 L. T. 576 ; 33 W. It. 
126. — Q.B.D. ; on appeal , 33 W. R. 126. 
— C.A.. distinguished. 

Kaye v. Sutherland (1887) 57 L. J. Q. B. 68 : 
20 Q. B. D. 147 ; 58 L. T. 56 ; 36 W. R. 508.— 
STEPHEN and CHARLES. JJ. 

Agnew y. Usher, distinguished. 

Kaye v. Sutherland, approved. 

Tassell v. Halleu (1892) 61 L. J. Q. B. 159 ; 
[1892] 1 Q. B. 321 ; 66 L. T. 190 ; 40 W. R.221 : 
56 J. P. 520. — COLERIDGE, C.J. and COLLINS. J. 

Rohey v. Snaefell Mining Co. (1887) 57 L.J. 
Q. B. 134 ; 20 Q. B. D. 152 ; 36 W. It. 
224. — STEPHEN and CHARLES, JJ., 
adopted. 

Thorn r. City Rice Mills (1889) 58 L. J. 
Ch. 297 ; 40 Ch."D. 357 ; 60 L. T. 359 : 37 W. R. 
398. — north, j. ; Rein v. Stein (1892) 61 L. J. 
Q. B. 401 ; [1892] 1 Q. B. 753 ; 66 L. T. 409.— 
C.A, LINDLEY and KAY, L.JJ. 


Robey v. Snaefell Mining Co., referred to. 
Fry v. Raggio (1891) 40 W. R. 120. — cole- 
ridge, C.j. ; MATHEW, J. dissenting, 
discussed. 

The Eider, Neptune Salvage Co. v. Norddeut- 
scher Llovd (1893) 62 L. J. P. 65 : [1893J P. 119, 
128 : 1 B. 593 : 69 L. T. 622 : 7 Asp. M. C. 354.— 
JEUNE, P. ; affirmed, C.A. ESHER, M.R., LINDLEY 
and bowen, l.jj. 

M^tephens v. Carnegie, 42 L. T. 15 ; 2s 
W. R. 385. — BACON, V.-C. ; reversed, (1880) 49 
L. J. Ch. 397 ; 42 L. T. 309.— C.A. JESSEL, M.R., 
BRETT and COTTON, L.JJ. 

Tozier v. Hawkins (1885) 55 L.J. Q. B. 152 ; 
15 Q. B. D. 680; 34 \V. R. 223.— C.A. 
BRETT, .M.R., BAGGALLAY and BOWEN, 
L.JJ., explained. 

Marshall v. Marshall (18S8) 38 Ch. D. 330 ; 
59 L. T. 4S4. — C.A. COTTON and fry, 
L.JJ., discussed and distinguished. 
Burland's Trade Mark, In re, Burland r. Brox- 
burn Oil Co. (1889) 58 L. J. Ch. 591 ; 41 Ch. I). 
542 ; CO L. T. 586 ; 37 W. R. 470 ; 1 Meg. 215. 

— CHITTY, J. 

Marshall v. Marshall, applied. 

Burland’s Trade Mark. In re, referred to. 
«Kinalian v. Kinahau (1890) 59 L. J. Cli. 705 : 
45 Ch. D. 78 : 02 L. T. 718 ; 38 W. R. 655.— 
KEKEWICH, J. 

Burland’s Trade Mark, In re, referred to. 
Coll iiis v. North British and Mercantile 
Insurance Co. (1894) 63 L. J. Ch. 709 ; [1894] 

! 3 Ch. 228 ; S R. 470 ; 71 L. T. 58 ; 43 W. R. 106. 

' —KEKEWICH, J. 

Massey v. Heynes (1888) 57 L. J. Q. B. 
521 ; 21 Q. B. D. 330 ; 36 W. R. 834.— C.A. 
Referred to , Washburn and Moen, &e. Co. ' v. 
Cunard Steamship Co. (18S9) 5 Times L. R. 592. 
— STIRLING, J. ; explained and applied, Burt v. 
Bowen (1891) S Times L. R. r 2S. — COLERIDGE, C.J. 
and WRIGHT, J. ; discussed. Indigo Co. r. Ogilvy 
[1891] 2 Ch. 31 ; 64 L. T. 846 ; 39 W. It. 646.— C.A. 

Massey v. Heynes, applied. 

Steamship Thanemore v. Thompson (1885) 
52 L. T. 552 ; 5 Asp. M. C. 398.— MANISTY 
aiid LOPES, .TJ., referred to. 

The Elton (1891) 60 *L. J. P. 69: [1891] P. 
265 : 65 L. T. 232 ; 39 W. R. 703 : 7 Asp. M. C. 
66.— JEUNE, J. 

Massey y. Heynes, followed. 

Firth r. De Las Rivas (1893) 9 It. 51 ; 69 L. T. 
666 ; 42 W. R. 100.— C.A. 

Massey v. Heynes, applied. 

Wilted r. Galbraith [1893] 1 Q. P>. 431. — 
COLERIDGE, C.J. and HAWKINS. J. ; reversed, C.A. 
Qwst, col. 2331). 

Massey v. Heynes, applied. 

Bennetts & Co. v. McTlwraith &c Co. (1896) 65 
L. J. Q. B. 632 ; [1896] 2 Q. B. 464 ; 75 L. T. 
145 ; 45 W. R. 17 ; 8 Asp. M. C. 176.— C.A. A. L. 
SMITH and RIGBY, L.JJ. 

A. L. smith, L.J. — in J fasseg v. Hegnes this 
Court held that where, as in the present case, an 
action was brought against agents in this country 
for breach of warranty of authority, r the foreign 
principals were proper parties to be joined as co- 
defendants. — p. 634. 
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Massey v. Heynes, referred to. 

Thompson v. London County Council (1809) 68 
L. J. Q. B. 625 ; [1890] 1 Q. B. 840 ; SO L. T. 
512 : 47 W. R. 483. — C.A. : The Due D’Aumale 
(No. 1) (DOS) 72 L. J. P. 11 ; [1903] P. 18 ; 
87 L. T. 674 ; 51 W. R. 332 ; 9 Asp. M. C. 359.— 
BARNES, J. (affirmed, C.A ) ; Sanderson v. Blyth 
Theatre Co. (1003) 72 L. J. K. B. 761 : [1003] 
2 K. B. 533. 541 ; 89 L. T. 159 ; 52 W. R. 33.— 
C.A. 

Yorkshire Tannery and Boot Manufactory 
v. Eglinton Chemical Co. (1884) 54 L. J. 
Ch. 81 ; 33 W. R. 162. — PEARSON, J., dis- 
cussed and approved. 

Massey v. Heynes (1888) 59 L.T. 470.— wills 
and OR A NTH AM, JJ. ; -affirmed, 57 L. J. Q. B. 521 ; 
21 Q. B. D. 330 ; 36 W. R. 834.— C.A. 

Yorkshire Tannery and Boot Manufactory 
v. Eglinton Chemical Co., observed on. 

Tassell r. Hallen (1892) 61 L. J. Q. B. 1 59; 
[1S92] 1 Q. B. 321 ; 66 L. T. 196 ; 40 W. R. 221 ; 
56 J. P. 520. — COLERIDGE, C.J. and COLLINS, J. 

Yorkshire Tannery and Boot Manufactory 
v. Eglinton Chemical Co. and Tassell v. 
Hallen, discussed. 

Collins r. North British and Mercantile Insur- 
ance Co. [ 1S94] 3 Cli. 228 : 63 L. J. Ch. 709 ; 
S R. 470 ; 71 L. T. 58 ; 43 W. R. 106. * 

KEKEWICH. J. — The meaning of that clause 
[Ord. XL i*. i (//)] was carefully considered by 
Pearson, J. in Yorkshire Tannery and Boot Manu- 
factory y. By lint on Chemical Co., and he came 
to the conclusion that the other party to the 
action upon the service on whom the propriety of 
the service out of the jurisdiction depends, must- 
have been served before the Court can allow 
service on the party out of the jurisdiction. That, 
so far as I am aware, has always been held to be 
the meaning of the rule, except that some doubt 
was thrown upon it in Tassell v. Hallen. It 
would be presumptuous on my part to criticise 
the language of the ,late L.C.J. ; but there is no 
occasion to do anything of the kind, because 
his lordship took pains to show, that though 
he was not satisfied with the conclusion of 
Pearson, J., he was not then sure that that- 
conclusion was wrong, and Collins, J., who sat 
with him and was the only other judge present, 
did not adopt the criticism of the L.C.J., but 
did adopt the reasoning of Pearson, J. — p. 236. 

Kinahan v. Kinahan (1890) 59 L. J. Ch. 705 : 
45 Ch. D. 7S ; 62 L. T.718 ; 38 W. R. 655. 
—KEKEWICH, J., discussed. 

Bayer r. Connell [1897] 1 Ir. R. 544.— 
PORTER, M.R. 

Witted V. Galbraith (1893) 62 L. J. Q. B. 
248 ; [1893] 1 Q. B. 577 ; 4 R. 362 ; 68 
L. T. 421 ; 41 W. R. 395.— C.A. LIND LEV 
and KAY, L.JJ. ; reversing [1893] 1 Q. B. 
431. — Q.B.D., principle applied. 

Collins r. North British and Mercantile Insur- 
ance Co. [1894] 3 Ch. 228 : 63 L. J. Ch. 709; 

8 R. 470 ; 71 L. T. 58 ; 43 W. R. 106. 

kekewich, J. — The principle seems to me to 
be contained in Wilted v. Galbraith , which was 
very much discussed. You must have, as Lindley, 
L.J. said, “ a bond Jide case of an action properly 
brought against a person who has been served 
within th§ jurisdiction,” and not an action 
brought against such person simply to enable 
the plaintiff to bring in other defendants who 
are to be served out of the jurisdiction. — p. 237. 


I Witted v. Galbraith, applied. 

The Due D’Aumale (D02) 72 L. J. P. 11 ; 
[1903] P. IS (supra, col. 2331). 

• 

Binet v. Picot (1859) 28 L. J. Ex. 244 ; 4 H. 
& N. h(55. — EX., approved. 

Jackson v. Spittall (1870) 39 L. J. 0. P. 321 ; 
L. R. 5 C. P. 542, 546 ; 22 L. T.755 IS VT. R. 
1162.— C.P. 

Slade v. Noel (1862) 4 F. k F. 424 ; Nettle- 
fold v. Funche (1866) C. P.. observed- on. 

Sichel v. Borch (1864) 2 H. & C. 954 ; 33 
L. J. Ex. 179 ; 10 Jur. (N.s.) 107 : 9 L. T. 
657 ; 12 W. R. 316. — EX., followed. 

Allhusen v. Malgarejo (1S6H) L. R. 3 Q. B. 
340 ; 37 L. J. Q. B/l69 ; 18 L. T. 323 ; 16 W. R. 
854. — Q.B. 

Blackburn, J. — If the whole cause of action 
— that is, the contract and the breach — does not 
arise within the jurisdiction, then sects. 18 and 
19 have no application. The Court of Exchequer 
have decided this point in this way, and in my 
opinion that decision is quite right. Two cases 
are given, in a note to sect. 18, in Mr. Day’s 
Common Law Procedure Acts ; Slade v. Soel, 
and Xe l tiefold v. Fiinche, in which it is said that 
although the contracts were made abroad, yet 
the cause of action, within the meaning of sect. 
18. arose within the jurisdiction. Those cases 
appear to be reported ex relatione. It is a mere 
assumption that the learned judges deckled them 
on the ground that the whole cause of action 
arose within the jurisdiction. Sichel v. Borch 
has been since decided, and I think rightly 
decided. — p. 343. 

MELLOR and LUSH, JJ. to the same effect. 

Slade v. Noel, Nettlefold v. Funche. Allhusen 
v. Malgarejo. and Fife v. Round (1858) 6 
T\ r . R. 2S2. — EX., discussed. 

Jackson r. Spittall (1870) 39 L. J. C. P. 321 ; 
L. R. 5 C. P. 542 ; 22 L. T. 755 ; IS W. R. 
1162.— C.P. 

Sichel v. Borch ; Allhusen v. Malgarejo ; 
Fife v. Round (185S) 6 W. R. 282.— ex. ; 
and Jackson v. Spittall, considered. 

Durham v. Spence (1870) 40 L.J. Ex. 3 : L.R. 

6 Ex. 46 ; 23 L. T. 500 ; 19 W. R. 162. 

PI&OTT and cleasby, bb. expressed their 
assent to the judgment in Jackson v . Spittall , as 
to the meaning of cause of action in sect. IS. 

kelly, c.b. ami martin, b. adhered to the 
decisions in Sichel v. Borch and Allhusen v. 
Malgarejo. It is to be noted, however, that 
Martin, R. distinguished the cases.'and agreed 
generally in his judgment with Pigott and 
Cleasby, BB. 

Sichel v. Borch and Allhusen v. Malgarejo, 

adhered to. 

Cherry r. Thompson (1872) 41 L. J. Q. B. 243 ; 
L. R. 7 Q. B. 573 ; 26 L. T. 791 ; 20 W. R. 1029. 

Blackburn, J. (for the Court).— After carefully 
considering the judgment of the Court of C. P. in 
Jackson v. Spittall (supra'), we are unable to 
concur in that decision. We entirely adhere to 
what was said by Blackburn, J., in Allhusen. v. 
Malgarejo , and by the Court of Ex. in Sichel v. 
Borch.— p. 246. 'See judgment at length. 

Sichel v. Borch, referred- to. 

Horne v. liouquette (1878) 3 Q. B. D. 524 ; 
39 L. T. 219 ; 26 W. R. 894.— C.A. 
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Jackson v. Spittall ( [supra . col. 2332). 
Absented from. 

Cherry r. Thompson (IS 72) L. R. 7 Q. 13. 573 
(supra, col. 2332*). 

Jackson v. Spittall and Durham v. Spence 
(supra, col. 2332), referred to. 

Mathews r. Alexander (1873) Ii\ R. 7 C. L. 
575. — Q.B. 

Jackson v. Spittall, rule in, to be observed. 
Vaughan r. Weldon (1874) 44 L. 0. 0. P. 64 ; 
L. R. 10 C. P. 47 : 31 L. T. 683 : 23 \V. R. 138. 

Coleridge. c.J. — The practice established in 
the 0. P. by the decision in Jachson v. Spittall 
will henceforth be observed in all the superior 
Courts of law. — p. 65. 

Jackson v. Spittall, referred to. 

Northey Stune Co. -v. Gidney (1893) [1894] 

1 Q. B. 99 ; 10 R. 16 ; 70 L. T. 82 ; 42 W. 
R. 99. — Charles and weight, jj. ; affirmed. 
O.A. 

Jackson v. Spittall, discussed. 

Payne v. Hogg (I960) 69 L. J. Q. B. 579 ; [1900] 

2 Q. B. 43 ; 82 L. T. 584 ; 4S W. R. 417.— CUL 
COLLINS, l.j. — I think it. clear that “ the cause 

of action ” means the whole cause of action as 
explained in Coolie Y.Gill [(1873) 42 L. J. 0. P. 98 ; 
L. B. 8 C. P. 107 (see “ May oil’s Court,” supra, 
col. 1754)], and does not bear the same meaning 
as 44 a cause of action 15 was held to bear in Jacli- 
son v. Spittall , a case which turned upon the 
special language of sect. 18 of the Common Law 
Procedure Act, 1852, and in which it was held, 
distinguishing u a cause of action” from 41 the 
cause of actioD,’’ that “a ccPuse of action ” there 
did not mean the whole cause of action, but the 
act on the part of the defendant which gave the 
plaintiff his cause of action. — p. 583. 

Cherry v. Thompson (1872) 11 L. J. Q. B. 
243 ; L. R. 7 Q. B. 573 ; 26 L. T. 791 ; 20 
W. R. 1029. — Q.B., followed. 

Mathews r. Alexander (1873) Ir. B. 7 C. L. 
575. — Q.B. 

Cherry v. Thompson, Mathews v. Alexander, 
and Hamilton v. Barr (1886) 18 L. B. Ir! 
297. — c.A., followed. 

Holland Bennett (1902) 71 L.J. K. B.490 : 
T1902] 1 K. B. 867 ; S6 L. T. 4S5 ; 50 W. B. 401. 
— C.A. V. WILLIAMS and MATHEW, L.JJ. 

Maugham, In re (1S74) 22 W. B. 748.— 
JESSEL. M.K., approved. 

Bus field, In re. Whaley v. Busficld (1 886) 55 
L. J. Oh. 467 ; 32 Oh. 13. 123 : 54 L. T. 220 ; 34 
W. R. 372.— C.A. COTTON, BOWEN and PRY, L.JJ. 
Lenders v. Anderson (1883) 53 L. J. Q. B. 
104 ; 12 Q. B. D. 50 ; 49 L. T. 537 ; 32 
W. R. 230 ; 4S J. P. 136.— GROVE, J. and 
HUDDLESTON, B., applied. ' j 

Speller r. Bristol Steam Navigation Co. (18S4) 
53 L. J. Q. B. 322 ; 13 Q. B. D. 96 ; 50 L. T. 419 : 
32 W. R. 670 ; 5 Asp. M. C. 228.— GROVE, J. and 
HUDDLESTON, B. ; affirmed, C.A. 

Lenders v. Anderson, discussed and. distin- 
guished: 

Croft v. King [1893] 1 Q. B. 419 ; 62 L. J. Q. B. 
242 ; 5 R. 222 ; 68 L. T. 296 ; 41 W. R. 394. 

COLLINS, J. — In Lenders v. Anderson Huddle- 
ston, B. said : “ The power which previously 
existed of allowing service out of the jurisdiction 
in actions of tort is taken away except so far as j 
such power is involved in clauses (a) , (a), or (/) j 


f of Ovd. XLT. r. 1 ; ’’ but this dictum, is not an 
authority as to the effect of clause (r/), to which 
the attention of the learned judge had not been 
directed in the argument. — p. 421. 

DAY, j. to the same effect. 

Croft v. King, applied. 

Williams c. Cartwright (1894) 64 L. J. Q. B. 
92: [1895] 1 Q. B. 142, 147; 14 R, 98; 71 
L. T. 834 : 43 W. R. 145. — c.A. eshek. m.r., 
dissenting. 

Williams v. Cartwright and Flower v. Rose 
(1891) 7 Times L. R. 280. — Q.B .D., applied. 

The Due d’Aumale (19U2) 72 L. J. P. 11 : 
[1903] P. 18.— BAENES, J. (supra, col. 2331). 

Ingate v. Austrian Lloyd’s Co. (1858) 27 
L. J. C. P. 323 ; 4 C. B. (N.s.) 704 ; 4 Jur. 
(n.s.) 975 ; 6 W. R. 659. — C.P., commented 
on. 

Koval Mail Steam Packet Co. v. Braham (1877) 
2 App. Cas. 3S1 : 46 L.J. P. C. 67 ; 36 L.T.22U ; 
25 W. R. 651.— P.C. 

SIR M. SMITH (for self. SIR B. PEACOCK and 
SIR R. COLLIER). — The learned counsel for the 
appellants strongly relied on a decision of the 
Court of 0. P. [Ingate v. Austrian Lloyd's Co.], 
which held that the 19th section of the English 
Common Law Procedure Act, 1852, enabling a 
person residing out of the jurisdiction of the 
Courts, and not being a British subject/' to 
be personally served, does not apply to foreign 
corporations carrying on their business abroad. 
Whatever may be the authority of this case upon 
the construction of the English Procedure Act. 
it ought not, in their lordships’ view, to govern 
their decision in construing the 19th section of 
the Jamaica Procedure Law. It is to be observed 
that the 19th section of the English Act is 
analogous to, but by no means identical with, the 
20th section of the Jamaica Procedure Law, and 
relates to personal and not to substituted service. 
— p. 386. 

Ingate v. Austrian Lloyd’s Co., discussed. 

Newbv r. Von Oppen (1872) 41 L. J. Q. B. 
148 ; L. B. 7 Q. B. 293. — Q.B. (supra, col. 2322). 

Ingate v. Austrian Lloyd’s Co., followed. 

Armstrong v. Elbinger Actien-Gesellschaft 
(1874) 23 W. B. 94.— ex. 

Ingate v. Austrian Lloyd’s Co., held prac- 
tically overruled. 

West-man r. Aktiebulaget, Ac. Snickarefabrik 
(1876) 45 L. J. Ex. 327 ; 1 Ex. D. 237, 240 ; 24 
W. B. 405. — EX. D. 

Ingate v. Austrian Lloyd’s Co., commented on. 

Bcott v. Royal Wax Candle Co. (1876) 45 L. J. 
Q. B. 586 ; 1 Q. B. D. 404 : 34 L. T. 683 ; 24 
W. B. 668.— Q.B.D. 

Ingate v. Austrian Lloyd’s Co,, distinguished. 

Haggin v. Comptoir d’Escompte de Paris 
(1889) 58 L. J. Q. B. 508: 23 Q. P>. D. 519, 523 : 
61 L. T. 748 ; 37 W. It. 703.— C.A. 

Doyle v. Kaufinan (1877) 47 L. J. Q. B. 26 ; 
3 Q. B. D. 7 ; 26 W. U. 98.— COCKBURN, 
C.J. and lush, j. ; affirmed, 3 Q. B. D. 310. 
— C. A., disti nguished. 

Small page v. Tonge (1886) 17 Q. B. D. 644 : 55 
L. J. Q. B. 518 ; 55L.T. 44; 34 W. R.^708. — C.A. 

cotton, L.J. — In that case the application was 
for the renewal of a writ- which the plaintiff had 
neglected to renew in due time, and which had 
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ceased to be in force through his own negligence. 
There the right of action was gone, and the 
Court held that- as the right of action had gone 
by the default of the plaintiff, it would be wrong 
to give him an opportunity of reviving that 
which he had already lost. Here the right of 
action still continues, and we are only asked to 
make the action effectual by ordering service out 
of the jurisdiction. — p. (US. 

Doyle v. Kaufman, followed. 

Hewett r. Barr (1890) 60 L. J. Q. B. 268 ; 
[1891] 1 Q. B. 98; 39 W. R. 294.— C.A. 

Doyle v. Kaufman, followed. 

Magee r, Hastings (1891) 28 L. E. fr. 288. — 
ANDREWS. j. 

5. Appearance. 

Paxton v. Baird (1892) (.52 L. J. Q. B. 176 : 
[1894] 1 Q. B. 139 : 5 E. 129 : 67 L. T. 
623 ; 41 W. E. 88. — COLERIDGE, c.J. and 
WILLS, J. 

Followed , Hamner /*. Clifton (1893) [1894] 1 
Q. B. 23S : in E. 55 ; 42 W. E. 287.— CHARLES 
and WEIG HT. JJ. ; referred to. Roberts r. Plant 
(1894) [1895] 1 Q. B. 597.— POLLOCK, B. anti 
GRANTHAM. «T. ; affirmed, C.A. (post. col. 2339). 

Davidson v. Hastings (Marchioness) (1 8.^) 
7 L. J. Ch. 186, 215 : 2 Keen 509 : 2 Jur. 
7 56. — M.R., discussed. 

Carrou Iron Co. r. Maclaren (1855) 24 L. J. 
Ch. (520 : 5 Jl. L. Gas. 416 ; 3 W. E. 597.— H.L. 
(E.) ; LORD ST. LEONARDS dissenting. 

Eenshaw v. Renshaw (1SS0) 49 L. J. Ch. 
12/ : 42 L. T. 3o3 : 2S A\ . E. 409. — JESSEL, 
M.R., followed, 

Phillips r. Kearney (1889) 58 L. J. Ch. 344 ; 
S. 0. /to to. Phillips r. Kearney, W. N. (1S89) p. 8. 
—NORTH, J. 

Gee v. Bell (1887) 56 L. J. Ch. 718 ; 35 Cli. 
D. 160 ; 56 L. T. 305 ; 35 W. E. 8l)5.— 
NORTH, J.jfolftiired. 

Kingdon r. Kirk (1887) 57 L. J. Ch. 32S ; 37 
Ch. D. 141 : 58 L. T. 383 ; 36 W. R. 430.— 

NORTH, J. 

Hodges v. Callaghan (1857) 26 L. J. O. P. 
171 ; 2 C. B. (N.S.) 306 ; 3 Jur. (N.S.) 869 : 
5 W. R. 531.— C.P. 

Refer red to. Huffer /‘.Alien (I860) 36 L. J. Ex. 
17 ; L. R. 2 Ex. 15 ; 4 H. & C. 634 ; 15 L. T. 
225 ; 15 W. E. 281. — EX. ; applied, Hughes r. 
Justin (.1894) 63 L. J. Q. B. 417 : [1894] 1 Q. B. 
667, 677: 9 E. 212 ; 70 L. T. 365 ; 42 W. LI. 389. 
— C.A. ESHER, M.R., LOPES and DAVEY, L.JJ. 

Caulin v. Lawley (1815) 2 Price 12. — EX., 
questioned. 

Kemp r. 8umner (1828) 2 Y. & J. 405. 
hullock, B. — The case to which allusion has 
been made in 2 Price is certainly inconsistent 
with the current of authorities, unless, as it is 
suggested, thru was an application under the 
statute, which does not appear. — p. 406. 

Cookson v. Lee (1S46) 15 Sim. 302. — shad- 
well. v.-u. ; ami Wood v. Logsden (1852) 
22 L. J. Ch. 257: 9 Plare (App.) xxvi. : 
1 W. E. 46. — TURNER, v.-c., referred to. 
Lloyd r. Rossmore (Lord) (IS 75) Ir. E. 9 Eq. 
488 . — s u lx# van, ar.it. 

Bentley v. Robinson (1852) 9 Hare (App.) 
xxvi. — turner*, v.-c. : and Loose v.Knight 


(1862) s Jur. Ioo6: 10 W. It. 711. — Kix- 
DERSLEY, V.-C., referred to. 

Lloyd r. Rossmore (Lord) (1875) Ir. E. 9 Eq. 
488. — SULLIVAN, M.R. 

6. Judgment under Order XIV. 

Tuther v. Caralampi (188s) 21 <). B. D. 414 ; 
59 L. T. 141 ; 37 W. E. 94 ; 52 J. P. 616. 
— COLERIDGE. C.J. aild HAWKINS, J., 
distinguished-. 

Gerard r. ' Clowes [1892] 2 Q. B. II ; 61 L. J. 
Q. B. 487 : 67 L. T. 204.— A. L. smith and 
LAWRANCE, JJ. 

A. L. smith, J. — Tuther v. Caralampi decides 
that Ord. XI V. cannot be used in an action on a 
bond on which breaches have been assigned — 
that is, a bond under the statute of Wm. [8 A* 9 
Wm. 8. v. 11], But a common money bond 
under the statute of Anne [4 A 5 Anne c. 16] is 
a very different thing. — p. 13. 

Hill v. Sidebottom (1882) 47 L. T. 224.— 
FRY, J., applied. 

Imbert-Tcrrv v. Carver (1887) 56 L. J. Ch. 
716 : 34 Ch. D. 5U6 : 56 L. T. 91 ; 35 W. LI. 328. 
— NORTH, J. 

Hill v. Sidebottom and Imbert-Terry v. 
Carver, discussed. 

Clarke /*. Berger (1888) 36 W. E. 809. — 
MANISTY and STEPHEN, JJ. 

Bailey v. Bailey (1884) 13 Q. P>. D. 855.— 
C.A. ; adirtninq 53 L. J. Q. B. 583; 50 
L. T. 722 ; 32 \V. E. 856.— Q.B.D. 

Referred- to. Linton /*. Linton (1885) 54 L. J. 
Q. B‘ 529 ; 15 Q. B. D. 239, 247 ; 52 L. T. 782 ; 
33 W.R. 714 : -19 J. P. 597.— C.A. ; applied , Chalk 
Webb k Co. ■/*. Tennent (1887) 57 L. T. 598. 599 : 
36 W. E. 263.— NORTH, J. 

Bailey v. Bailey, explained and reasoning 
applied. 

Otway. In re. Otway, Ex parte (1888) 58 L. T. 
885 ; 36 W. E. 698 ; 5 Morrell 115. 

CAVE, J. — Rail eg v. JJaileg shows that a wife 
who has obtained an order for alimony against 
her husband pendente Ute cannot sign final judg- 
ment- under Ord. XIV. r. 1 where her action is for 
arrears of alimony under that order, and the 
reasoning which was applied . . . applies here, 
and so as Mrs. Otway is not a judgment creditor 
she cannot have a receiving order mode. — p. 885. 

Bailey v. Bailey, discussed. 

Westmorland Green and Blue Slate Co. r. 
Feilden (1891) 60 L. J. Oh. 301, 680: [1891] 3 
Ch. 15. 20 : 65 L. T. 428 ; 40 W. E. 23.— 
— kekewich, J. ; affirmed, o.a. 

Bailey v. Bailey, discussed. 

Norton ■/*. Gregory (1895) 14 R. 735 ; 73 L. T. 
10 : 11 Times L. K. 439. — c.A. 

rtgby, L.J. — So also in Bail eg v. Jtailrg , 
where the action was brought upon an order for 
alimony, that is, an order which is subject to 
variation, and to turn that into a final judgment 
would be to alter its effect altogether. — p. 738. 

Davis v. Spenee (1876) 1 0. P. U 71!) ; 25 
W. II. 229. — C.P ..followed. 

North Central Waggon Co. r. North Wales 
Waggon Co. (1879) 39 L. T. 628.— COCK- 
BURN, C.J. and pollock, B., not followed. 

Girvin r. Grepe (187!)) 13 Ch. D. 174 ; 49 L. J. 
Ch. 0*3 : 41 L. T. 522 : 28 W. II. 123. 

JESSEL. M.R. — As regards the decisions. 1 agree 
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they are entirely contradictory to each other. 
There is, first of all, the decision . . . in Davis v. 
Spence, in which Brett, Grove and Lindlcy, JJ. 
all agree that it is quite clear that the rule, in 
effect, adopts the practice under the Bills of 
Exchange Act, and that the leave to read the 
affidavit in reply was properly given : and they 
refused the motion to prevent the plaintiff from 
signing final judgment. On the other hand, we 
have j Vorlh Central Waggon Co. v. Worth Wales 
Waggon Co., a more recent- decision, and in 
which Harts v. Spence seems to have been cited. 
... It is a distinct decision the other way. 
Therefore, the result is that the authorities are 
in conflict : and being decisions of Courts of co- 
ordinate jurisdiction, I am not bound by either 
of them. — p. 177. 

Davis v. Spence and North Central Wag- 
gon Co, v. North Wales Waggon Co. 

{supra'), appro red. 

Rotherham r. Priest (IS 79) 49 L. J. C. P. 
104; 41 L. T. 558; 2S W. JR. 277.— GROVE and 
LOPES, JJ. 

Lloyds Banking Co. v. Ogle (1876) 45 L. J. 
Ex. 606 ; 1 Ex. I). 262 ; 34 L. T. 584 ; 24 
W. R. 678. — er am well and CLEASBY, 
BB., cl] sting id shed. 

Anglo-Italian Bank v. Wells ; Anglo- Italian 
Bank r. Davies (1878) 38 L. T. 197; affirmed, 
C.A. JESSEL, M.R., BAG GALL AY and THESIGER, 
L.JJ. 

hall, v.-c. — Llogd's Hanking Co. v. Ogle has 
been much relied upon, because it was the case 
of a guarantor, and the argument founded on it 
was this, that a guarantor might say ; “1 shall 
not pay until 1 have investigated the state of the 
accounts between the creditor and the principal 
debtor. I am not satisfied what the state of the 
account- is, and, under those circumstances, I 
claim the right to defend.” Now the general 
observations made by Bramwell, L.J., in that 
case, must be taken with reference to the par- 
ticular question before him, and I think his 
language itself, if rightly understood, shows 
that- he meant that. But there what was 
guaranteed was not, as in the present case, 
certain promissory notes — the amount found on 
an account taken and ascertained — but it was 
the guarantee of the balance upon a banking 
account, which balance had to be taken, and 
under those circumstances, the party having 
sworn the proper affidavit in that respect as 
to his defence, Bramwell, L.J., said : *• If the 
plaintiffs had sworn that, the debt had been 
admitted by the company, and that the defendant 
had been informed of the amount and had not 
dissented or in any other way denied his 
liability, it would seem to me that lie could 
only defend the action for the purpose of delay, 
and such an order as that appealed against 
might be made ; but where a guarantor hand 
fide says that he docs not. know that the debt is 
due, and that, he requires it to be proved, X think 
the statute was not- intended to operate to take 
that right from him.” He afterwards says : “In 
my opinion it ought to be a general rule that 
where there is no acknowledgment of the debt 
by the defendant, or anything else to show that 
the defence is for mere purposes of delay in the 
case of a guarantor or surety, like the defendant, 
he should not be proven te 1 from going to trial.” 
* 4 A guarantor like the defendant;” that is to 


say, not a guarantor for payment of certain pro- 
missory notes of a fixed amount- ; the very object 
of getting promissory notes being to prevent 
disputes as to amounts and to put the holder of 
those notes in a position to enforce them at the 
time they become due. — p. 198. 

Hodsoll v. Baxter (1858) 28 L. J. Q. B. 61 ; 
El. Bl. & El. 884 ; 4 Jnr. (N.S.) 556 : 6 W. 
R. 686. — EX. CH., followed. 

Grant r. Easton (1883) 13 Q. B. D. 302'; 53 
L. J. Q. B. 68 : 49 L. T. 645 ; 32 W. R. 239. 

— C.A. 

brett, jVI.r . — Hodsoll v. Baxter, which was 
cited during the argument, was decided upou 
the Common Law Procedure Act, 1852, s. 25, 
and therefore ought to be treated as a decision 
upon Ord. III. r. 6. As the Ex. Ch. was a Court 
of co-ordinate jurisdiction with our own. the 
judgment is binding upon us, and we must hold 
that the order giving leave to sign final judg- 
ment under Ord. XIV. was right. But if no 
authority had existed, 1 should have come to the 
same conclusion. — p. 303. baggallay and 
bowen, l.jj. concurred. 

Grant v. Easton and Hodsoll v. Baxter, dis- 
cussed and- not applied. 

Bailey r. Bailey (1884) 53 L. J. Q. B. 588 ; 13 
Q. B. D. 855 ; 50 L. T. 722 ; 32 W. JR. 856.— 
grove J. and huddlhston, b. ; affirmed. c.A. 
ESHER, M.R., BOWEN and FRY, L.JJ. 

Runnacles v. Mesquita (1876) 45 L. J. Q. B. 
407 ; 1 Q. B. I). 416 ; 24 W. It. 553.— 
q.b.d., not applied. 

Ray r. Barker (1879) 48 L. J. Ex. 569 ; 4 Ex. 
I). 279 ; 41 L. T. 265 : 27 W. JR. 745.— C.A. 
BRAMWELL, BRETT and COTTON, L.JJ. 

Ray v. Barker, referred to. 

Manger v. Cash (1889) 5 Times L. R. 271. — 
DENMAN and MANISTY, JJ. # 

Christopherson v. Lotinga (1S64) 33 L. J. 
C. P. 121 ; 15 C. B. (N.s.) 109 ; 10 Jur. 
(N.S.) ISO ; 9 L. T. 688 : 12 W. E. 410.— 
C.P., appro red. 

Frederici r. Vanderzee (1877) 46 L. J. 0. P. 
194 ; 2 C. P. D. 70 ; 35 L. T. 889 ; 25 W. R. 
389. — C.P.D. ; affirmed, c.A. 

Kingsford v. G. W. By. (1864) 33 L. J. 0. P. 
307 ; 16 C. B. (N.s.) 761 ; 10 Jur. (N.s.) 804 ; 
10 L. T. 722; 12 \V. R. 1059.— C.P., dis- 
tinguished and not applied. 

Frederici v. Vanderzee (1877) 46 L. J. O. P. 
194 ; 2 C. P. D. 70 ; 35 L. T. 889 ; 25 W. R, 

3 89. — O’. A., a p plied. 

Bank of Montreal v. Cameron (1877) 46 L. J. 

Q. B. 425 ; 2 Q. B. U. 536 ; 36 L. T. *415 ; 25 W. 

R. 593. — C.A. 

Bank of Montreal v. Cameron, discussed 
and approved. 

Slielford r. Louth and East Coast Ry. (1879) 
4 Ex. I). 317 ; 28 W. R. 407.— C.A. 

Muirhead v, Direct United States Cable 
Co. (1879) 27 W. R. 708.— Q.B.D. ; 

manisty, J. dissenting, fulloupzd. 

Shelf ord r. Louth and East Coast Ry. (1879) 4 
Ex. U. 317 ; 28 \V. E. 407.— EX. D. : affirmed, 
C.A. 
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Robinson v. Ralston (1 880) 8 L. R. Ir. 26. — 
C.A., emu waited on. 

Clarke v. Berger (18S8) 36 W. II. 800. — 

MAN I STY AND STEPHEN, JJ„ ref tyred to. 

Grumev Small (1801) GO L. j. Q. B. 771; 
[1891] 2 Q. B. 584; 65 L. T. 754.— WILLS 
and CHARLES, JJ. 

Gurney v. Small, divot sued. 

Paxton r. Baird (1892) [1893] 1 Q. B. 139; 62 
L. J. Q. B. 176; 5 R. 120; 67 L. T. 623; 41 
W. R. 88.— COLERIDGE, C.J. and WILLS, J. 

wills, J. — I adhere to the view I expressed 
in Gurney v. Small. In that case the sub- 
stantial decision is that Ord. XIV. r. 1 
cannot apply unless when a person takes out a 
summons for judgment under it he has his tackle, 
so to speak, in order. — p. 141. 

Gurney v. Small, referred to. 

Roberts r. Plant (1894) [1805] 1 Q. P>. 597. — 
POLLOCK, B. and GRANTHAM, J. : affirmed, C.A. 

O wrf). 

May v. Chidley (1S93) 63 L. J. Q. B. 355 ; 
[1894] 1 Q. B. 451 ; 10 R. 423.— WILLS 
and LAWRANCE. JJ., e.r pit lined. 

Roberts r. Plant (1 895) 14 R. 222 : 64 L. J. Q. B. 
347 ; [1895] 1 Q. B. 597; 72 L. T. 181 : ,43 
W. R. 308— C.A. ESHER, m.b., lopes and 
RIGBY. L.JJ. ; affirming 8 . 0. Qn tpra). 

lopes, l.j. — 1 should have thought that the 
affidavit must verify all the facts which are 
necessary to constitute a good cause of action. 
But I think that May v. Chidley only comes to 
this, that the Court there, rightly or wrongly, 
held that it could be inferred from the plaintiff's 
affidavit that notice of dishonour had been given. 
The lieadnote in the Law Reports goes too far. — 
p. 225. 

Wallingford v. Mutual Society (1880) 50 
L. J. Q. B. 49 ; 5 App. Gas. 685; 43 
L. T. 258 ; 29 W. K. 81.— H.L. ( 33.), 
referred to. 

Manger r. Cash (1889) 5 Times L. R. 271. — 
DENMAN and MANISTY, JJ. 

Wallingford v. Mutual Society. 

Followed, Gunga Narain Gupta ■<*. Tilukram 
Chowdhry (1888) L. R. 15 Ind. App. 119. — P.c. ; 
Lawrance r. Norreys (Lord) (1800) 59 L. J. Ch. 
681 ; 15 App. Cas. 210 : 62 L. T. 706 ; 38 WYR. 
753 : 54 ,J. P. 70S. — H.L. (E.). 

Hopton v, Robertson, W. X. (1884) p. 77. — 
FIELD, J., approved. 

Farden v. Richter (1889) 58 L. ♦!. Q. B. 224 ; 
23 Q. B. I>. 124 ; 60 L. T. 304 ; 37 \V. 11. 707.— 
HUDDLESTON, B. and MANISTY, J. 

7. Discontinuance and Withdrawal of 
Defence. 

Crosland v.Routledge, \V. N. (1883) p. 228.— 
FIELD, J., disappeared. 

M‘Ilwraith ^ Green (1884) 54 L. J. Q. B. 41 ; 
14 Q. B. D. 766 ; 52 L. T. 81. — C.A. 

M ; I1 wraith v. Green, applied. 

Smith /• Nortlileach Rural District Council 
(1901) [1902] 1 Ch. 197 ; 71 L. J. Ch. 8 ; 85 
L. T. 449: 50 W. R. 101 ; 66 J. P. 88.— PAR- 
WELL, J. 


Langdale v. Langdale (i.sor.) 13 Ws. 167. — 
ELDON, L.O., row mealed on. 

Holkirk v. Holkirk (1819) 4 Madd. 50. — 
LEACH. V.-C., referred to * 

Wintkrop r. Murray (1849) 18 L. J. Ch. 484 : 
7 Hare 150 ; 13 Jur. 955. — WIGRAM, v.-c. 

Lambton v. Parkinson (1887) 35 W. Ji. 
545.— COLERIDGE. C.J. and A. L. SMITH, J.. 
di.stinyni.shed. 

Mnsman v. Boret (1892) 66 L. T. 171 ; 40 
W. R. 352. — CAVE and CHARLES, JJ. ; Lloyd’s 
Bank r. Princess Roval Collier v Co. (1900) 
82 L. T. 559 ; 48 \V. R! 427.— byrne, J. 

Johnson v. Mills (1867) 37 L. J. C. P. 57 ; 
L, It. 3 C. P. 22 ; if L. T. 215 ; 16 W. 11. 
132. — C.P., di.seus.sed and applied. 

Real and Personal Advance Co. r. McCarthy 
(1881) IS Ch. D. 362 ; 45 L. T. 116 : 30 W. R. 
481. — fry, J. : affirmed, c.A. 

Johnson v. Mills, referred to. 

Stumm r. Dixon (1889) 58 L. J. Q. B. 188 ; 
22 Q. J3. I). 529, 535 ; 60' L. T. 560 ; 37 W. R. 
456. — C.A. 

Real and Personal Advance Co. v. McCarthy 

(*upra) 9 diet urn followed. 

Dearslev r. Middleweek (1881) 50 L. J. Oil. 
777 ; 18 Ch. i>. 236 : 45 L. T. 404 : 30 \V. It. 45. 
— FRY. J. 

Real and Personal Advance Co. v. McCarthy, 

referred to. 

Dearsley v. Middleweek, considered. 

Xewrv Salt Works r. Maedonnell [1903] 2 
Ir. R. 454. — k.b.d. 

Reg. v. City of London Court Judge (1891) 
61) L. J. (,>. P». 575 ; [1891] 2 Q. B. 71 ; 64 
L. T. 869. — A. L. SMITH and GRANTHAM. 

J J., di.sti nyu. i sited. 

Dierken r. Philpot T 19011 2 K. B. 380; 70 
L. J. K. B. 675 ; 85 L. T. 246"; 49 W. R. 703.— 
ALVERSTONE, C.J. and LAWRANCE, J. 


8. Notice Claiming Contribution or 
Indemnity. 

Pontifex v. Foord (1884) 53 L. J. Q. B. 321 ; 
12 Q. B. 1). 152 : 49 L. T. 868 ; 32 W. R. 
316. — POLLOCK. B. and lopes. J.. followed. 
Cattou r. Bennett (1884) 26 Oh. D. 161 ; 53 
L. J. Ch. 685 ; 50 L. T. 383 ; 32 \V. R. 485. 

KAY, J. — I must take that as a decision that 
where the money to be paid by the third party or 
co-defendant is under another and different 
contract, and is not necessarily the same as is 
payable under the contract sued upon by the 
plaintiff — but may be less or more — it is not a 
case of indemnity.— p. 167. 

Pontifex v. Poord. approved. 

Speller v . Bristol Steam Navigation Co. (1884) 

53 L. J. Q. B. 322 ; 13 Q. B. D. 96; 50 L. T. 
419 ; 32 W. It. 670 ; 5 Asp. M. O. 228 —c.A. 

Pontifex v. Poord and Catton v. Bennett, 

referred to. 

Tritton v. Bankart (1887) 56 L. J. Ch. <129 ; 
56 L. T. 306 ; o5 W. R. 474.— KEKEWICH, J 

Speller v. Bristol Steam Navigation Co. 

( -su pra ), d 1st i ny u i.sh ed. 

Oarsliore r. N. E. ilv. (18,85) 29 Ch. D. 344 ; 

54 L. J. Ch. 760 ; 52 L. T. 232 ; 33 Vv. 11. 420.— 

C.A. COTTON and FRY. L.JJ. 

FRY, L.J. — In that case the Court say that the 



claim which the defendant had on the third 
party was not a claim for indemnity. That was 
the ground of the decision. — p. 347. 

Speller v. Bristol Steam Navigation Co. 

{supra), discussed and approved. 

Carshore v. N. E. By. (* ntpra'), explained. 

Finlay v. Scott, W. N. (1884) p. 8 . — pear- 
son. J., commented on. 

'Birmingham and District Land Co. r. L. & 
N. AV. lty. (1886) .“6 L. J. Ch. 056 : 34 Ch. D. 
261 ; 55 L. T. 600 ; 35 YY. R. 173.— C.A. 
COTTON, FRY and BOWEN, L.JJ. 

Speller v. Bristol Steam Navigation Co. 

Refereed to , Tritton r. Bankart (1887) 56 
L. J. Ch. 626 : 56 L. T. 306 : 35 W. R. 474.— 
KEKEWICH, j. ; Dubout i\ Macpherson (1889) 
58 L. J. Q. B. 496 ; 28 Q. B. D. 840; 61 L. T. 
689 ; 38 AY 7 . R. 62. — A. l. smith and day, jj. 

Speller v. Bristol Steam Navigation Co., 

explained and applied. 

Burt r. Bowen (1891) 8 Times L. R. 2S. — 

COLERIDGE, C.J. antL WRIGHT, J. 

Swansea Shipping Co. v. Duncan, 45 L. J. 
Q. B. 423 : 84 L. T. 685. — Q.B.D. ; re rented , 
(1876) 45 L. J. Q. B. 638 : 1 Q. B. D. 644 ; 35' 
L. T. 879 ; 25 W. R. 233.— C.A. 

Swansea Shipping Co. v. Duncan. 

Referred to. Tlorwcll r. London General Omni- 
bus Co. (1877) 4(5 L. J. Ex. 700 ; 2 Ex. D. 365, 
373 : 3(5 L. T. 637 : 25 AY. R. (510.— C.A. : BRETT, 
L.J. dissenting : The Cnrtsburn (1879) 49 L. J. I\ 
14 : 5 P. D. 35. — si it r. PHILLLUORE. (See post , 
col. 2342.) 

Swansea Shipping Co. v. Duncan, applied. 

Dubout r. Macpherson (1889) 23 Q. B. D. 
340 : 58 L. J. Q. B. 496 ; 61 L. T. 689 ; 38 AY. R. 62. 

a. L. smith, J.— The C. A. there [Swansea 
Shipping Co. v. I) n muni] held that the provision 
in Ord/XYT. r. 18 of those rules [of 1875], to 
the effect that such a notice [/..<*. a third party 
notice] should be served “ according to the rules 
relating to writs of summons,” empowered the 
Court, to allow service of such a notice out of 
the jurisdiction. That provision as to the service 
of third party notices is reproduced in terms in 
Ord. X\ 7 1. r. 48 of the rules of 1883. . . . The 
third party in Sicansea Shipping Co. v. Duncan 
was a company carrying on business in Scotland, 
but there was no exception in the rules of 1875 
to the service of writs out of the jurisdiction in 
favour of persons ordinarily resident- in Scotland, 
corresponding to that which is to be found in 
the rules of 1883. A similar point arose after 
the rules of 1883 came into force, in Speller v. 
Bristol Steam A’ irrigation Co. (supra\ where 
leave was sought to serve a third party notice 
out, of the jurisdiction on a person ordinarily 
resident in Scotland, on the suggested ground 
that he was a “proper party” to the action 
within the meaning of Ord. XL r. 1 (;/). The 
Court there held that they had no power to 
give such leave, and that sub-s. (<y) of the rule 
did not apply to third party notices. That 
decision is not in any way in conflict with the 
decision in Swansea Shipping Co. v. Dun ran, and 
is no authority against the present application. — 
p. 311. day, J. concurred. 

Collie, In re, Smith, Ex parte (1876) 45 
L. J. Bk. 136 ; 2 Ch. D. 51 ; 34 L. T. 
003 ; 24 YY. R. 3IO.— C.A. 

Discussed. Child r. Stemming (1877) 46 L. J. 


Ch. 523 : 5 Ch. D. 095. 699 ; 86 L. T. 426 ; 25 
AA 7 . R. 519. — hall. v.-c. (varied, C.A.) : Hale 
■v. Boustead (1881) 51 L. J. Q. B. 255; 8 
Q. B. D. 453 ; 46 L. T. 533 ; 30 AY. R. 677 : 46 
J. P. 342 .— cav e, J. : Lowentlial, In re. Beestv, 
Ex parte (1884) 18 Q. B. D. 238 : 53 L. J. Q. B. 
524; 51 L. T. 431 ; 33 AY. R. 138: 1 Morrell 

1 1 7.— CAVE, J. 

Treleven v. Bray (1875) 45 L. J. Oh. 113 ; 
1 Ch. D. 176: 33 L. T. 827: 24 AY. R. 
198. — C.A.. referred to. 

Padwick r. Scott (1870) 45 L. J. Ch. 350 ; 
2 Ch. D. 736 ; 24 YY. K. 723.— HALL, V.-c. 

Harwell v. London General Omnibus Co., 25 
AA r . R. 512. — POLLOCK, B. and HAWKINS, J. ; 
reeersed . (1877) 46 L. J. Ex. 700 ; 2 Ex. D. 
3(55 ; 36 L. T. 637 : 25 AY 7 . R. 610. — C.A. ; BRETT, 
L.J. dissenting. 

The Cartsburn (1879) 49 L. J. V. 14 : 5 P. D. 
35. — sir R.PHILLIMORE ; parti if reversed. (1880) 
5 * P. D. 59 ; 41 L. T. 711 ; 28 AY 7 . R. 378.— C.A. 
JAMES, BAGGALLAY find COTTON, L.JJ. 

Wye Valley By. v. Hawes (1SS0) 50 L.J. Ch. 
225; 16 Ch. D. 489 ; 43 L. T. 715; 29 
AAL R. 177. — KALL, V.-C. : affirmed, C.A. 
JESS EL, M.R., COTTON and LUSH, L.JJ., 
discussed. 

(Torrie r. Allen (1883) 48 L. T. 4(54. — C.A. 

Bower v. Hartley (1876) 4G L. J. Q. B. 126 ; 
1 Q. B. D. 652 ; 24 YY r . R. 941.— C.A. 

Referred to, Norris r. Beazley (1877) 46 L. J. 
C. P.‘ 515 ; 36 L. T. 409. — GROVE and LIND LEY, 
JJ. ; applied, Assdufrd^rBHome Co. r. YA T liitchcord 
(1878) 47 L. J. Ch. 652 : S Oh. D. 457, 459 : 38 
L. T. 602 ; 26 \V. R. 744.— M ALINS, v.-c. 

Yorkshire Waggon Co. v. Newport and 
Abercarne Coal Co. (1880) 49 L. J. Q. B. 
527 : 5 Q. B. D. 268 ; 42 L. T. 367 ; 28 
AY”. II. 505. — Q.B.D., commented on. 

Dawson c. Shepherd (18S0) 49 L. J. Ex. 529 ; 
42 L. T. 611; 28 AV. R. 805 — C.A. ; reversing 
ex. D. and MANISTY, J. 

[manisty, j. had said in chambers that York- 
shire Waggon Co. t. Sew port Coal Co. was only a 
decision on the particular order which had been 
made on the especial facts of that case, and that 
it was not intended to lay down any general 
rule.] 

bagoallay, L.J.— I um pleased to learn that 
the decision in Yorkshire Waggon Co. v. Newport 
Coal Co. was only a decision on the particular 
facts of the case, and that therefore we arc not 
! obliged to differ from it. — p. 530. 

BRETT, L.J. — I think that the opinion of 
Manisty, J. at chambers shows that the case 
cited is not binding on any one as a decision on 
a general principle. — Il>. 

Schneider v. Batt (1881) 59 L. J. Q. B. 525 ; 
8 (,). B. D. 701 ; 45 L. T. 371 ; 30 AY. R. 
420. — C. A., d iseussed. 

Baxter r. Prance (No. 2) [1895] 1 Q. B. 591 ; 
64 L. J. Q. P». 337 : 14 B. 265 ; 72 L. T. 183 ; 4'6 
AY. R. 341.— C.A. 

ESHER, m.r. — I think Schneider v. Batt shows, 
in the first place, that, if the judge refuses to 
give directions [under Ord. XVI. r. 52], he 
thereby dismisses the third party from being 
a third party to the action. . . . 1>- appears 
to me to follow from that case that, by re- 
fusing to give direct ions, the judge strikes 
the third party, us such, out. of the action, 
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leaving him, of course, a simple defendant, 
where he is one of tlie defendants. Another 
result of Schneider v. Baft seems to me to he 
this. The general scope of the third party pro- 
cedure is to deal with cases where, by applying 
it, all the disputes arising out of a transaction as 
between the plaintiff and the defendant, and 
between the defendant and a third party, can 
be tried and settled in the same action. * In a 
case where there will remain a dispute arising 
out of the transaction which cannot be tried in 
the same action, but must form the subject of 
another action, so that in the result there must 
be two actions, the judge will rightly exercise 
his discretion by declining to give directions. — 
p. 51)3. 

lopes and RIGBY, L.JJ. to the same effect. 

Coles v. Civil Service Supply Association 
(1884) 53 L. J. Ch. 638 ; 26 Ch. D. 523 : 
50 L. T. 114; 32 W. 11. 407. — KAY, ,j.\ 
followed. 

Barton r. L. & N. ‘\V. Rv. (1SSS) 57 L. J. Ch. 
676 ; 3S Ch. D. 144 ; 50 L. T. 122 ; 36 A\ r . R. 
452. — kay, J. : affirmed, c.A. cotton, lindley 
and BOWEN, L.JJ. 

Barton v. I. & N. W. By., followed. 

Byrne r. Brown (1881-)) 37 W. K. 51)2. — 
POLLOCK, B. and MAXI STY, j. * 

Byrne v. Brown, distinguished. 

Richard i\ Talbot (1800) 38 W. R. 478.— 
DESMAN and V. WILLIAMS, JJ. 

Barton v. L. & N. W. Ry., distinguished. 

Baxter t\ France (No. 1) (181)5) <54 L. J. Q. B. 
335 ; [1895] 1 Q. B. 455 ; 14 R. '212 ; 72 L. T. 
146 ; 43 W. R. 227.— C.A. ESHER. ALB., LoPES 
and eigby, l.jj. 

Benecke v. Frost (1876) 15 L. J. Q. B. 693 ; 

1 Q. B. D. 419 ; 34 L. T. 72S : 24 W. R. 
669. — BLACKBUlvN and LUSH, j j. 

Distinguished, Xorris r. Beazley (1877) 46 
L. J. O' P. 515 : 3(5 L. T. 4U9. — GROVE and 
LINDLEY, jj. : referred to, Hornbv r. Cardwell 
, (1881) 51 L. J. Q. B. 89 ; 8Q. B. Ib 329. 338 ; 45 
L. T. 781 ; 30 W. li. 263.— C.A. JESSEL, M.E., 
BRETT and cotton, l.jj. 

Benecke v. Frost, distinguished. 

Witham v. Vane (1880) 49 L. J. Cli. 242 ; 
41 L. T. 729; 28 W. 11. 276.— PRY, j ., 
referred to. 

Barton r. L. & X. W. Rv. (1888) 57 L. J. Ch. 
676 ; 38 Ch. I). 144— C.A. (supraf 

Norris v. Beazley (1877) 46 L. J. C. P. 515 : 
36 L. T. 409. — grove and lindley, jj., 
distinguished. 

Byrne r. Brown, Diplock Third Party (1889) 
58 L. J. Q. B. 410 ; 22 Q. B. I). 657 ; 6<) L. T. 
651. — C.A. ESHER, M.R., BOWEN and FRY, 
L.JJ.; 3-eversing 60 L. T. 308. — DENMAN and 
STEPHEN. JJ. 

Norris v. Beazley, form of order followed. 

Macbeth r. Buller [1894] 2 Jr. R. 357.— 
Johnson and madden, jj. 

Eden v. Weardale Iron & Coal Co. (3881) 
54JB. J. Ch. 384 ; 28 Ch. D. 333 ; 51 L. T. 
726 ; 33 W. R. 241. — c.A., explained. 

Ellen e. Weardale Iron k Coal Co. (18*7) 50 
L. J. Ch. 401) ; 35 Oil. D. 287 ; 56 L. T. 464 ; 33 


W. R. 507.— C.A. COTTON and LINDLEY, L.JJ. ; 
re renting ICAY, .7. 

Eden v. Weardale Iron & Coal Co.. 54 L. J. 

Ch. 384. discussed. 

Alcov A; Gandia Rv. /*. Greenhill (1895) 65 L. 
J. Ch. 99 ; [1896] 1 Ch. 19 : 73 L.T.452 ; 44 W. 
R. 117.— C.A. A. L. smith and BIG BY. l.jj. 

Hornby v. Cardwell (1878) 51 L. J. Q. B. 

89 ; 8 Q. B. D. 329 ; 45 L. T. 781 ; 30 W. 

R. 263. — c.A., distinguished. 

Filler r. Roberts (1882)21 Ch. D. 198, 2ul ; 46 
L. T. 527 ; 30 W. R. 595. — KAY, J. 

Hornby v. Cardwell. distinguished. 

Pontifex r. Foor<i (18845 12 Q. B D. 152 : 53 
L. J. n. B. 321 ; 49 L. T. 808 ; 32 W. IL 316. 

POLLOCK, B. — Hornhij v. Cardwell was relied 
upon by the defendant’s counsel, but when that 
case comes to be looked at, the view taken seems 
to have been that the covenant there was sub- 
stantially a covenant to indemnify, because the 
sub-lessee had contracted to perform the cove- 
nants of the original lease. It does not appear 
to me to be so in the present case. — p. 155. 
lopes, J. concurred. 

Hornby v. Cardwell. 

Discussed and approved, Birmingham & District 
Laud Co. r. L. Jsc N. W. Iiv. (3886) 56 L. J. Oh. 
956 : 34 Oil. I). 261, 273 : 55 L. T. 699 ; 35 W. R. 
173. — C.A. COTTON, BOWEN and FRY, L.JJ. : 
referred to, Hammond & Oo. r. Bussey (1887) 57 

L. J. y. B. 58 ; 20 Q. B.,D. 79, 97. — c.A. ESHER, 
ALL* . . BO WEN and V R Y, L . JJ . 

Hornby v. Cardwell, distinguished. 

Morris r. Kennedy (1892) 30 L. R. Ir. 461. — 
Q.B.D. 

HARRISON, J. — In Tfornhg v. Cardwell the 
covenants in question were entirely different to 
those in this case. In that ease the proposed 
third party had given an absolute covenant, to 
perform tiie covenants in the original lease. — 
p. 463. 

Birmingham & District Land Co. v. L. & N. 
W. Ry. (1886) 56 L. J. Ch. 956 ; 34 Ch. D. 
261 ; 55 L. X. 699; 35 W. R. 173.— C.A. 
COTTON, BOWEN and ; FRY, l.jj., referred 
to. 

Trittou r. Bankart (1S87) 56 L. J. Ch. 629; 
56 Jj. T. 306 : 35 W. R. 474. — KEKEWICH, j. 

Birmingham & District Land Co. v. L. & N. 
W. Ry., approved. 

Johnston e. Salvage Association (1887) 39 Q. 
B. D, 460; 57 L. T. 219 ; 36 W. R. 56 ; 6 Asp. 

M. C. 167.— C.A. 

lindley. L.J. — The Court there laid down 
that the rule [ Ord. XVI. r. 48] only applies to 
cases where the third party was under some 
obligation, by contract or otherwise, to indemnify 
the defendant against the demand of the 
plaintiff. This construction is, in my opinion, 
warranted by the history of tlie rule, by its 
language, and by the forms referred to in it. — 
p. 461. 

lopes, L.J. — I agree with what was laid down 
in Birmingham and District Land Co. v. L. $ S. 
IT. Jig., viz., that to bring a ease within the rule 
there must be a direct right to indemnity as 
such, a right which cau be enforced either at law 
or in e juiry. — p. -4 (‘*2. 
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9. Payment into and out of Court. 

Land v. Harris (1722) 1 Str. 515.— k.b. ; 
and Bridges v. Williamson (1728) 2 Str. 
81 4. — K.B., refer veil to. 

Preston v. Dania (1872) 42 L. J. Ex. 83 ; 
L. 11. 8 Ex. 19 ; 27 L. T. 612 ; 21 W. K. 128. 
— EX. 

Bonafous v. Bybot (1703) 3 Burr. 1370. — 
MANSFIELD, C.J.. dissented from. 

Preston v. Dania (1872) 42 L. J. Ex. 33; L. R. 
S Ex. 19 ; 27 L. T. 012 ; 21 W. E. 128.— EX. 

Bonafous v. Bybot, considered. 

Dixon, In re, Heynes r. Dixon (1899) 6S L. J. 
Ch. 689: [1899] 2 Ch 561; 4S W. E. 71.— 
BYRNE, .r. : affirmed, C.A. (post). 

Bonafous v. Bybot, discussed. 

Dixon, In re, Keynes v. Dixon (1900) 69 L. J. 
Ch. 609 : [19O0] 2 Ch. 561 ; 83 L. T. 129; 48 
W. R. 665. — G.A. WEBSTER, , M.R., RIGBY Mid 
COLLINS, L.JJ. 

Murray v. Stair (Earl) (1823) 2 B. & C. 82 ; 
3 D. & E. 278 ; 26 R. R. 282.— K.B.; and 
Preston v. Dania (supra’), referred to. 

Gerard r. Clowes (1892) 61 L. J. Q. B. 487 ; 
[1892] 2 Q. B. 11 ; 67 L. T. 204.— A. L. SMITH 
and LAW RANCH, JJ. 

Murray v. Stair (Earl), referred- to. 

London Freehold & Leasehold Property Co. r. 
Suffield (Baron) (1897) 66 L. J. Ch. 790 : [1697] 
2 Ch. 60S ; 77 L. T. 445 ; 46 W. R. 102.— C.A. 

LINDLEY, M.R., LUDLOW and CHITTY, L.JJ. 

Preston v. Dania, considered. 

Dixon, In re, Heynes r. Dixon (1899) 68 L. J. 
Ch. 689 ; [1899] 2 Ch. 561, 566 ; 48 W. R. 71.— 
byrne, J. ; affirmed, C.A. (supra). 

Yate v. Willan (1801) 2 East 128. — k.b., 
over ruled. 

Clarke r. Gray (1805) 6 East 564 ; 2 Smith 
622; 4 Esp. 177.— K.B. 

ellenborough, c.J. (for the Court).— For 
the reasons already given, it appears to us that 
Tate v. Willan cannot be supported in its full 
extent; for although the payment of money in 
that case did admit the contract as stated in the 
declaration, it did not admit a contract incom- 
patible with the restrictive provision as to the 
amount of damages to be recovered in case of 
loss, which, existed in that case, and also in this. 
— p. 570. 

Grutteridge v. Smith (1794) 2 H. Bl. 37-4 ; 
and Harding v. Spicer (1808) 1 Camp. 
327, disapproved. 

Anderson v. 8 haw (1825) 3 Bing. 290 ; 11 
Moore 44 ; 2 C. & P. 85 ; 4 L. J. (O.S.) C. P. 53. 

BEST, C.J. — I understood that in Gutteridge v. 
Smith it had been decided by the Court of C.P! that 
when a tender was pleaded there could not be a 
nonsuit, but the defendant must have a verdict. 
I find that no oilier judge says anything on this 
point with Heath, J. The case in Campbell 
was also decided by the same learned judge. No 
man can entertain a higher respect for the 
opinion of any judge than I do for that of 
Heath, J. If there was anything like a defect 
in the comprehensive and accurate mind of that 
excellent man, it. was that it could not easily 


descend to the consideration of such points as 
that now to be decided. It was the practice to 
call the plaintiff: in every case; if he did not 
answer no verdict could be given against him. 
At this day, if the plaintiff's counsel informs the 
Court, whilst the jury are considering their 
verdict, that the plaintiff does not appear, a 
nonsuit is entered. Can there, then, be anything 
but a nonsuit, when, instead of disappearing 
just before the end of the case, he does not 
appear at all l It is said that when there is a 
tender he takes something by his writ : so he 
does, if money be paid into Court and he takes 
it out, and it has been often held that a plaintiff 
may be nonsuited after payment of money into 
Court. — p. 291. 

Spurr v. Hall (1877) 46 L. J. Q. B. 693 ; 2 
Q. B. D. 615 : 87 L. T. 318 ; 26 W. R. 78. 
— MELLOR and FIELD, JJ., questioned. 
Berdan r. Greenwood (1878) 3 Ex. D. 251 : 47 
L. J. Ex. 628 ; 39 L. T. 223 ; 26 W. R. 902. 
—C.A. BRETT, COTTON and THESIGER, L.JJ. ; 
reversing EX. D. 

Berdan v. Greenwood. 

Approved. Hawkesley r. Bradshaw (1880) 
49 L. J. Q.' B. 333 ; 5 Q. B. D. 302 ; 42 
L. T. 285; 28 W. R. 557; 44 J. P. 473.— C.A. ; 
disrjssed , Myers i\ Defries (1880) 49 L. J. Ex. 
265 ; 5 Ex. I). 188 ; 42 L. T. 137 ; 28 W. R. 406. 
— C.A. : Coughlan r. Morris (1880) 6 L. R. Tr. 405. 
— C.A.; MAY, C.J .dissenting : followed, Emdeu v. 
Carte (1881) 51 L. J. Ch. 371 : 19 Ch. D. 311 ; 45 L. 
T . 328 ; 30 W. R . 1 7 . — c .A. jessel, m.R., brett 
and BINDLEY, L.JJ. ; approved and applied , 
Goutard v. Carr (1884) 53 L. J. Q. B. 467, n. ; 
13 Q. B. D. 598. n. ; 33 W. R. 295. n.— c.a. 

BRETT, M.R., BAGGALLAY and BOWEN, L.JJ. ; 

dismissed, j Campbell v. M’Clelland (1886) 20 L. 
R. Ir. 444. — C.A. ; applied , Morgan, In re, Owen 
v. Morgan (1S87) 56 L. J. Ch. 703 ; 35 Ch. D. 
492 ; 56 L. T. 503; 35 W. R. 705.— NORTH, J. 
(•reversed, c.a. lindley and bowen, l.jj.). 

Berdan v. Greenwood, referred to. 

Harper v. Davis (1887) 56 L. J. Q. B. 444 ; 19 
Q. B. D. 170; 36 W. R. 77.— day and wills, jj. 

wills, J. — Those who framed the County 
Court Rules of 1886 had before them the Rules 
of the Supreme Court, 1875, and were aware of 
the construction which had been placed upon 
them by the O. A. in Berdan, v. Greenwood. 
They have adopted the rule [Ord. XXX. r. 1] of 
1875, and not the rules of 1883. — p. 445. 

Berdan v. Greenwood, referred to. 

Maple v. Shrewsbury and Talbot (Earl) (1S87) 
56 L. J. Q. B. 601 ; 19 Q. B. D. 463 : 57 L. T. 
443 ; 35 W. R. 819. — C.A. ESHER, M.R., LINDLEY 
and lopes, l.jj. ; reversing grove, j. and 

HUDDLESTON, B. 

Berdan v. Greenwood, discussed-. 

Harris v. Arnott. (1889) 24 L. R. Ir. 404. — 
ex. D. See judgment of palles, c.b. 

Berdan v. Greenwood, discussed. 

Moon v. Dickinson (1890) 63 L. T. 371. — 
NORTH. J., referred to. 

Coote v. Ford (1899) 68 L. J. Ch. 508 ; [1S99] 
2 Ch. 93 : 80 L. T. 697 ; 47 W. R. 439, 548.— 
STIRLING. J. and C.A. LINDLEY, M.R, and 
RIGBY, L.J. «- 

Stirling, J. — The practice of pleading a 
payment into Court, with a denial of liability, is 
of recent origin. It first arose under Ord. XXX. 
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of tlie Orders in the schedule to the Judicature 
Act, 1875. That Order ditl not. expressly permit 
a payment into Court when there was a denial 
of liability, but the practice was established by 
the decision of the C. A. in Berdan v. Greenwood. 
The subsequent Orders of 1SS8 recognise the 
practice and contain provisions with respect to 
it. It is admitted in the case mentioned above, 
and has subsequently been remarked, that there 
is a want of logical consistency in allowing a 
defendant to say in one and the same breath that 
the plaintiff has no claim and yet to offer a sum 
in satisfaction — JEmdvny. Carte ( (1SS1) 19 Ch. 
D. 311. — C. A. ; supra , col. 234(1). In truth, 
the practice is a concession to practical con- 
venience at the expense of logic, and under such 
circumstances difficulties may easily arise as to 
the effect of it. — p. 509. 

lindley, m.r. — I cannot help thinking, so far 
as the working out of these rules is concerned, 
that the view taken by Cottou. L. J., in Berdan 
v. Greenwood , is right. That is to say, if the 
plaintiff goes on with this action for an injunc- 
tion. or if the defendant goes on, and the plaintiff 
succeeds in establishing his right, there is no 
reason why he should not get the costs of that 
controversy. — p. 513. 

Hawkesley v. Bradshaw (1879) 49 L. J. Q. B. 
.207 ; 5 Q. B. D. 22 ; 41 L. T. 653 : 28 W. K. 
1(57. — COCK BURN, c. *T. and MANISTY. J. ; reversed , 
(1880) 49 L. J. Q. B. 333 ; 5 Q. B. D. 302 ; 42 
L. T. '285 ; 28 W. B. 577 ; 44 J. P. 473.— C.A. 

Hawkesley v. Bradshaw. 

Discussed , Goughian i\ Morris (1880) 6 L. II. Ir. 
405. — C.A. : MAY, C.J. dissenting ; followed , 
Emden r. Carte (1881) 51 L. J. 'Ch. 371 ; 19 
Ch. D. 311, 320 ; 45 L. T. 328 ; 30 W. R. 17. 
— C.A. ; principle applied , Goutard r. Carr 
(1884) 53 L. J. Q. B. 457, n. : 13 Q. B. D. 598, n. ; 
33 W. R. 295, n. —C.A. : dictum, considered , 
Campbell r. McClelland (iS86) 20 L. R. Ir. 444.' 

—C.A. » 

Hawkesley v. Bradshaw, discussed. 

Fleming r. Dollar (1889) 23 Q. B. D. 38S ; 58 
L. J. Q. B. 548 ; 61 L. T. 230 ; 37 W. R. 684. 

hawkins, j.— By Ord. XXX. r. 1 of the 
rules of 1875, according to the decision in 
Hawkesley v. Bradshaw, it was competent for a 
defendant even in an action of libel to deny 
liability and at the same time to pay money into 
Court. To meet that obvious inconvenience 
Ord. XXII. r. 1 of the present rules was made. 

. . . That gives liberty to a defendant in an 
action for a debt or damages, except in actions 
for libel or slander, to pay money into Court 
with a denial of liability ; but in libel and 
slander payment of money into Court with a 
denial of liability was stopped by this rule. — 
p. 393. 

coleridce, c.J. to the same effect. 

lafone v. Smith (1859) 4 H. & N. 158 ; 5 
Jur. (N.s.) 127 . — ex.; and Jones v. 
Mackie (1867) 37 L. J. Ex. 1 : L. R. 3 
Ex. 1 ; 17 L. T. 151 ; 16 W. R. 109.— EX., 
approved and distinguished. 

Coughlan r. Morris (1880) 6 L. R. Ir. 405. — 
C.A. ; MAY, C.J. dissenting. (See post, col. 2348.) 

Lafone, v. Smith and J ones v. Mackie, 

explained. 

Harris r. Arnott (1889) 24 L. R. Ir. 404. — 

EX. D. 


Jones v. Mackie, referred to. 

Dunn r. Devon and Exeter Constitutional 
Newspaper (1894) 63 L. J. Q. B. 342 ; 738951 1 
Q. B. 211, n. ; 10 R. 167 ; 70 L. T. ->93.— wills, J. 

Coughlan v. Morris (supra, col. 2347), 
principle applied. 

Mulcahy v. Perry (1SS1) 8 L. R. Ir. 1-17. 

The Court (palles, c.d. and Fitzgerald, b.) 
considered that the principle of Coughlan v. 
Morris was equally applicable to cases where 
money is paid into Court together with a counter- 
claim. — p. 147. 

Coughlan v. Morris. 

Deferred to, Campbell r. M’Clelland (1886) 20 
L. R. Ir. 418. — C.A. ; discussed and distinguished , 
Harris r. Arnott (1889) 24 L. R. Ir. 404. — EX. d. 

Goutard v. Carr, 53 L. J. Q. B. '55.— 
W. WILLIAMS, J. ; reversed. (1S84) 53 L. J. 
Q. B. 467, n. ; 13 Q. B. L). 598, n. ; 33 W. R. 
295, n— C.A. BRETT, M.R., BAG GALL AY and 
BOWEN, L.JJ. 

Goutard v. Carr, approved and applied. 
'Wheeler r. United Telephone Co. (1884) 13 
Q. B. D. 597 ; 53 L. .T. Q. B. 406 : 50 L. T. 749 ; 
33 W. R. 295. — C.A. ; reversing w. WILLIAMS, J. 

BRETT, M.R.— In that case [Goutard v. Carr] 

I expressed an opinion that where payment into 
Court is allowed to be pleaded as an alternative 
defence, it is a defence to the action, in the sense 
that if it succeeds, the action is defeated. — 
p. 613. 

BOWEN, L.J. — 1 1- is too late now to ask us to 
reconsider the decision in Goutard v. Carr, but 
l ma y say that 1 have no doubt- that it is 
correct. . . . The result of the decision in 
Goutard v. Carr is, that variations in the form 
of expression in the defence do not destroy the 
effect of the fact of bringing the money into 
Court. — Ih. 

fry, L.J. — I think the present case is governed 
by Goutard v. Carr. The principle of that 
decision is that payment into Court, so far as 
that portion of the defence is concerned, is an 
admission of liability. — Ih. 

Wheeler v. United Telephone Co., discussed. 
Campbell v. M’Clelland (1SS6) 20 L. R. Ir. 
444, 456. — C.A. 

Goutard v. Carr and Wheeler v. United 
Telephone Co., distinguished.. 

Suckling v. Gabb (1887) 30 W. R. 175. 

POLLOCK, B. — Goutard v. Carr may be dis- 
missed with this observation, that in that case 
there was an agreement that the costs were to 
abide the event. Wheeler v. United Telephone 
Co. is not a decision which fetters our discretion 
at all. For in circumstances somewhat similar 
to the present, the C. A. considered that the 
case, having gone down to trial, was governed by 
Ord. LXY. r. 1.— p.176. HAWKINS. J. concurred. 

Goutard v. Carr and Wheeler v. United 
Telephone Co., discussed. 

Myers r. Phelan (1890) 26 L. R. Ir. 21S, 230.— 
C.A. ASHBOURNE, L.C., O’BRIEN, C.J., and FITZ- 
GIBBON, L.J. ; PORTER, M.R. and BARRY, L.J. 
dissenting. 

Wheeler v. United Telephone Co. (and see. 
■post, col. 2349), applied. 

Ridout r. Green (1902) S7 L. T. 679 : 18 Times 
L. R. 709.— BRUCE, J. 
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Wheeler v. United Telephone Co. ( supra ), j 
and Wood v. Leetham (1892) til L. J. 
Q. B. 215. — Q.B.D., referred to. 

13 linn r. 8. E? & Chatham By. (1003) 72 L. J. 

K. B. 127 ; [1003] 1 Iv. B. 35S ; 88 L. T. GO ; 
51 W. R. 427. — al VERST ONE, c.J., wills and 
CHAN KELL, JJ. 

Wagstaffe v. Bentley (1001) 71 L. J. K. B. 
55 : [1002] 1 K. B. 124 ; 85 L. T. 744.— 
C.A., followed. 

Smith r. Wilson (1002) [1003] 2 Ir. R. 45, 77. 
— K.B.D. 

Wagstaffe v. Bentley, ardor followed . 

Ridout r. Green (1002) 87 L. T. 679 ; 18 
Times L. JR. 709.-— BRUCE, J. 

Wagstaffe v. Bentley, referred to. 

Dunn r. S. E. & Chatham By. (supra). 

Campbell v. M'Clelland (1386) 20 L. R. Ir. 
444. — O.A., referred to. 

Cosgrove r. National Telephone Co. [1901] 2 
Ir. It. Gil. — MORGAN, J. 

Seaton v. Benedict (1828) 5 Bing. 28 ; 2 
M. & P. GG ; G L. J. (O.s.) O. P. 208. 
— C.P. 

J Ustinguished, Walker r. Rawson (1833) 1 M. 
& R. 250;. 5 Car. & P. 486.— TINDAL, C.J. ; 
doubted. Ravens croft r.. Wise (or Wylie) (1834) 3 

L. J. Ex. 300 ; 1 Cr. M. &R. 203 ; 4 Tyrw. 741 ; 
2 I). P. O. 670.— EX. ; followed , Archer?. English 
(1840) 10 L. J. C. P. 15 ; 1 Man. & G.873 (/><«*). 

Meager v. Smith (1833) 2 L. .T. K. B. 108 ; 
4 B. & Ad. 673 ; l’N. & M. 449.— K.B., 
•referred to. 

Booth v. Howard (1836) 5 D. P. C. 438 ; 
W. W. & D. 54 ; 1 Jur. 55.— PATTESON, J. 

Walker v. Rawson (supra) and Meager v. 
Smith, overruled. 

KingUam t. Robins (1830) S L. J. Ex. 180 ; 5 

M. & W. 04 ; 7 33. P. C. 352.— EX. 


Story v. Finnis (1S51) 20 L. J. Ex. 144 : 6 
Ex. 123 ; 2 L. M. & P. 108.— EX., followed. 
Leyland v. Tancred (1850) 10 L. J. Q. B. 
313 ; 16 Q. B. 6G4 ; 14 Jur. 605 .— q.b. : S. C. 
(1851) 20 L. J. Q. B. 316 ; 16 Q. B. 669 : 
15 Jur. 394. — EX. CH., overruled. 

Schreger /*. Garden (1852) 11 C. B. 851 ; 21 
L. J. C. P. 135 ; 16 Jur. 568. — C.P. 

MAULE, J. — I am well satisfied with t he law 
laid down in Story v. Finnis. and cannot agree 
with that laid down in Leyland v. Tancred. — 
p.‘ 854. 

Story v. Finnis, Leyland v. Tancred, 
Schreger v. Carden, and Knight v. 
Egerton (1852) 7 Ex. 407. — ex., dis- 
cussed. 

Perren r. Monmouthshire Rv. mid Canal Co. 
(1853) 22 L. J. C. P. 162 : 110. B. 855 ; 1 7 Jur. 
531 ; 1 W. R. 354.— C.P. 

Davys v. Richardson (1888) 20 Q. B. D. 722 ; 
58 L. T. 637 ; 36 W. K. 562, 575. n.— COLE K IDG E, 
C.J. and MAT1IKW, J. ; reversed. (1883) 57 O. J. 
Q. B. 400 ; 21 Q. B. D. 202 : 50 L. T. 765 ; 36 
W. R. 728.— C.A. 

Dunn v. Devon and Exeter Constitutional 
Newspaper (1894) 63 E. J. Q. B. 342 : 
* [1805] 1 Q. B. 211, u.; 10 R. 167 ; 70 L.T. 

503. — WILLS, J., commented on and dis- 
tinguished. 

Gray r. Bartholomew (1804) 64 L. J. Q. B. 
125; [1805] 1 Q. B. 209; 14 R. 50; 71 L. T. 
867 ; 43 W. R. 177.— C.A. ESHER, M.R., LOPES 
and RIGBY, L.JJ. 

Groodee v. Goldsmith (1S36) 6 L. J. Ex. 70 ; 
2 M. & W.202; 5 I). P. O. 28S ; 2 (.bile 
] 94 . — ex. ; and Harrison v. Watt (1 34 7) 
17 L. 0. Ex. 74 ; 1(5 M. & W. 31 G ; 4 J). & 
L. 519 ; 11 Jur. 91.— EX., followed. 
Rumbelow r. Whalley (1851) 20 L. J. Q. P>. 
2G2 ; 16 Q. B. 397 ; 2 L. M. & P. 245 ; 15 Jur. 
724.— Q.B. 


Ravenscroft v.Wise (or Wylie) (supra), held 
overruled. 

Stapleton r. Nowell (m’Noel) (1840) 9 L. J. Ex. 
32 ; (111. & W. 0 ; 4 Jur. 00 ; 8 D. P. O. 106.- 


Ravenscroft v. Wise, overruled. 

Archer r. English (1840) 1 Man. & G. 873; 10 
1. .1 CL P. 15 : 1 Scott N. R. 156: 0 D. P. O. 


A.L.— yj.xr. 

TIN DAL, C.J. — It seems to me that we must be 
governed by the law as laid down in Seaton v. 
Benedict (supra) ; for, although doubted by the 
Court of Ex. in llavensaroft v. Wise, that Court 
returned to the doctrine which it established in 
the subsequent cases of Liny ham v. Bolins 
(supra), and Stapleton v. Lowell (sup raj. Ihe 
law upon the subject now is, that where money 
is paid into Court upon the general indebitatus 
counts, the payment only amounts to an admis- 
sion that the defendant is liable, in respect of 
some contract, to the extent of the sum so paid 
in ; but that where the plaintiff declares upon a 
special contract, a payment into Court admits 
such contract. — p. S75. 


Kingham y. Robins (supra) and Stapleton v. 
Howell (or Noel), approved. 

Perren /*. Monmouthshire By. and Canal Co. 
(1853) 22 L. J. O. P. 1G2 ; 11 O. B. 855 ; 17 Jur. 
531 ; 1 W. R. 354.— C.P. 


Harrison v. Watt and Rumbelow y. Whalley, 

explained and distinguished. 

Langridgc Campbell (.1877) 2 Ex. I). 2S1 ; 
46 L. J. Ex. 277 ; 36 L. T. 64 : 25 W. R. 351.— 
KELLY, C.B. and HUDDLESTON, B. : reversing 
HAWKINS, J. 

kelly, C.B. — In both these cases the plaintiff, 
by accepting the payment in satisfaction of the 
causes of action in respect of which it was paid 
in. acquired a vested right to the costs, and 
nothing occurred to divest him of that right. . . . 
He [the plaintiff] did not accept the 200/. in 
satisfaction of the cause of action in respect of 
which it was paid in, and the element was want- 
ing which was the foundation of the two cases 
I have referred to, and of the provisions of the 
Common Law Procedure Act, 1852, and the 
rules founded thereon, and also of the rules made 
under the Judicature Acts. — pp. 285-286. 

M‘Lean v. Phillips (1840) 7 C. B. 817 ; 6 
D. & L. 607. — C.P., explained. 

Rumbelow v. Whalley (1851) 20 L. J. Q. B. 262 ; 
16 Q. B. 307 ; 2 L. M. & P. 245 ; 15 Jur. 724.— Q.B. 

James v. Vane (Lord) (1S60) 20 L. J. Q. B. 
169 ; 2 El. & El. 883; 6 Jur. *N.S.) 731 : 
2 L. T. 281 ; 8 W. Ii. 446.— Q.B., approved. 

O’Rorke r. M l Donnell (1862) 13 Ir. <J. L. R.. 
App. viii. — Q.B. 
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Myers v. Phelan. Freeman v. Cox, appro red. 

Referred to , Scott’s Pneumatic Tyre Co. v. Neville >\ 31at r Lawman 1 1 S94) 7 Pi. nil : 03 


Northern Wheeleries Cycle Co. (supra) ; dis- 
tinguished , Quinn v. M*Kinlay (supra). 

James v. Vane (Lord) (supra), explained 
and applied. 

Scott’s Pneumatic Tvre Co. r. Northern 
Wheeleries Cycle Co. (1898) [1899] 2 Ir. R. 
34. — boyd and kenny, jj. 

James v. Vane (Lord), distinguished. 

Quinn v. ATKinlay (1901) [19(12] 2 Tr. E. 315, 
320.— K.B.D. 

O’Rorke v. MQonnell. 

Distinguished. Scott’s Pneumatic Tyre Co. i\ 
Northern Wheeleries Cycle Co. (supra) ; referred 
to, Myers Phelan (1390) 20 L. E. Ir. 21*S, *224. — 
C.A. ; PORTER, JI.H. and BARRY, L.J ..dissenting. 

Langridge r. Campbell (col. 2350), discussed. 

Buckton r. Higgs (1879) 4 Ex. D. 174 ; 40 
L. T. 755 ; 27 W. R. SOB. 

kelly, C.B. — In Lang ridge v. Campbell the 
costs of the cause were to ‘‘abide the event.” 
There were no pleadings, and I expressly limited 
my decision to cases in which there "were no 
pleadings. — p. 175. 

HAWKINS, J. — In that case I decided at cham- 
bers that the plaintiff ought, to hate his costs of 
the action up to the time of payment into Court, 
and the defendant his costs after that time, and 
I have never changed my opinion. — lb. 

Langridge v. Campbell, distinguished. 

Suckling r. Gabb (port). 

Buckton v. Higgs (supra), considered. 

The William Symington (18S4) 54 L. J. Adm. 
4 ; 10 P. D. 1 ; 51 L. T. 461 : 33 W. E. 371 ; 5 
Asp. M. C. 293.— butt, j. 

Buckton v. Higgs, explained. 

Suckling r. Gabb,(lS87) 36 W. E. 175. 

pollock. B. — In that case [j Bucldon v. Higgs ] 
the defendant denied the breach of covenant, 
and paid money into Court, and the issues were 
referred to a referee, who found that the money 
paid in was sufficient to satisfy the claim ; the 
discretion was exercised by allowing the plaintiff 
his costs up to the time of payment into Court. 
— p. 176. hawkins, J. concurred. 

Jervis v. White (1802) 6 Ves. 73S ; 6 R. R. 
26.— l.c. ; S. C., 7 Ves. 413.— L.c. 

Dicta disapproved, Duncan v. Worrall (1822) 
10 Price 31. — ex. ch.; discussed, Freeman r. Cox 
(1878) 47 L. J. Ch. 560 ; 8 Ch. D. 148 ; 26 W. E. 
089.— JESSEL, M.R. 

Freeman v. Cox. 

Hot followed, Nesbitt r. Baldwin (1SS1) 7 
L. E. Ir. 134. — v.-c. ; applied. Hampden v. Wallis 
(1884) 54 L. J. Ch. 1175 ; 27 Ch. D. 251 ; 51 L. T. 
357 ; 32 W. R. 977. — chitty, J. 

Freeman v. Cox, approved and followed. 

Porrett v. White (1885) 55 L. J. Ch. 79 ; 31 
Ch. D. 52 ; 53 L. T. 514 ; 34 W. E. 65.— C.A. 
SIR J. HANNEN, BOWEN and FRY, L.JJ. 

Freeman v. Cox, considered. 

Hollis %. Burton [1892] 3 Ch. 226; 67 L. T. 
146 ; 40 W. E. 610. — c.a. lindley. lopes 
and KAY, L.JJ. ; affirming on other grounds 
STIRLING-, J. 


L. J. Ch. 734 ; [1894] 3 Ch. 3*5 : 71 L. T. 282 ; 
42 W. R. 675. — c.A.; reversing chitty, J. 

HERSCHELL.L.C. — In Freeman v. I 'ox, the late 
Sir G. Jessel. when M.R.. said : I will make a 
precedent. It seems to me that the principle on 
which the Court lias ordered payment of money 
into Court has been that the defendant must 
admit that the money is in his hands for the 
purposes of the application. In Jervis v. White 
(supra), Lord Eldon took the affidavit of the 
plaintiff, charging the defendant with having a 
sum of money in his hands, and an affidavit of 
the defendant before answer, together, as an ad- 
mission, and ordered the money to be paid into 
Court. Here we have the affidavit of the plain- 
tiff and the service of the notice of motion upon 
the defendant. This, I think, is a sufficient ad- 
mission. the principle being to make the defen- 
dant pay into Court what he does not dispute to 
be owing from him.” That seems to me to lay 
dowm a clear, sound principle, and beyond that 
I, for my part, am not disposed to go. Buc if 
there is a question whether the money is owing 
or not, then the matter does not come within 
what I have read from the judgment of the late 

M. R. in Freeman v. Cox. — p. 515. 

lindley and davey, l.jj. to the same 
effect. 

Chapman, In re, Fardell v. Chapman (1886) 
54 L. T. 13. — KAY, J.. disapproved.. 

Nutter v. Holland (1894) 63 L. J. Oh. 932 ; 
[1894] 3 Ch. 408; 7 E. 491; 71 L. T. 508; 43 
W. E. 18.— C.A. LINDLEY, LOPES and DAVEY, 
L.JJ. 

Neville v. Matthewman (supra) and Nutter 
v. Holland, discussed and applied. 

Crompton and Evans Union Bank v. Burton 
(1895) 64 L. J. Oh. 811; [1895] 2 Ch. 711; 13 
E. 792; 73 L. T. 181 ; 44 W. E. 60. 

north, J. — It does seem to me that these cases 
have modified the practice that- was adopted, and 
that to a certain extent it may be an answer to a 
motion for an order to pay money into Court to 
say that the money is not in hand. I do not 
think that they go quite so far as is said — 
namely, that a man who has received money, 
which, if he had it hand to-day, he would be 
ordered to pay into Court, can get off by stating 
that he paid it yesterday to somebody to whom 
he had no title to pay it, and who had no title 
to receive it. — p. 813. 

Landergan v. Feast, 55 L. J. Ch, 505 ; 54 L. T. 
369 ; 34 W. R. 409.— BACON, Y.-C. ; reversed , 
(1886) 55 L. T. 42 ; 34 W. E. 691.— C.A. LINDLEY 
and lopes, l.jj. 

Brown v. De Tastet (1828) 4 Buss. 126 ; 
28 E. E. 25. — L.C., approre.d and- followed . 

London Syndicate v. Lord (1878) 8 Ch. D. 84 ; 
38 L. T. 329 ; 26 W. R. 427.— c.A. JESSEL, M.R., 
BAGGALLAY and thesiger, L.JJ.; varying 
BACON, V.-C. 

London Syndicate v. Lord and Bunn v. 
Campbell (1879) 27 Ch. D. 254, n.— M.R., 
applied . 

Hampden r. Wallis (1884) 54 L. J. Ch. 1175 ; 
27 Ch. D. 251 ; 51 L. T. 357 ; 32 W. E. 977.— 
chitty, J. : Wanklyn r. Wilson (1887) 56 L. J. 

75 
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Ch. 209 ; 35 Cli. D. 180 : 56 L. T. 52 ; 35 W. R. 
332. — STIRLING, J. 

Hampden v. Wallis* [supra) and Porrett v. 
White (1885) 55 L. J. Ch. 79 : 31 Ch. D. 
52 ; 53 L. T. 514 ; 34 W. R. 65.— C.A. SIR J. 
HANNEN, BOWEN aud FRY. L.JJ., discussed 
and applied. 

Wanklyn v. Wilson (1887) 56 L. J. Ch. 209 ; 
35 Ch. D. 180 ; 56 L. T. 52 ; 35 W. R. 332.— 
STIRLING, J. 


10. Staying and Setting Aside 
Proceedings. 

Chatfteld v. Souter (1825) 3 Bing. 167; 
10 Moore 572; 3 L. J. (O.S.) C. P. 221. 
— C.P., followed. 

Bowycar v. Bowyear (1833) 2 D. P. C. 207. 

— c.p. 

Hayter v. Moat (1836) 6 L. J. Ex. 32; 2 
M. & W. 56: 5 D. P. C. 329.— EX., 
approved. 

Brown z\ Boorman (1844) 11 Cl. & F. 1, 40. 
— H.L. (E.). 

Sivell y. Abraham (1846) 8 Beav. 59S. — 
ROM illy, m.r., explained. 

Wilde r. Wilde (1862) 31 L. J. Ch. 558 ; 4 
De G. F. & J. 348 ; 6 L. T.275 ; 10 W. R. 503.— 
KNIGHT BRUCE and turner, L.JJ. : reversing 
6 L. T. 185 ; 10 W. R. 368. — WOOD. v.-c. 


Sivell v. Abraham and Wilde v. Wilde, 

applied . 

Morgan r. G. E. Ry. (1863) 1 H. & M. 78 ; 2 
N. R. 60 ; 1 1 W. R. 662. — WOOD, V.-C. 

Wilde v. Wilde, not applied. 

Els ey r. Adams (1864) 2 De G. J. & S. 147 ; 3 
N. R. 696 ; 10 L. T. 242 ; 12 W. R. 5S6.— L.JJ. 

Sivell v. Abraham, Wilde v. Wilde, and 
Morgan v. G. E. Ry., distinguished . 
Tanqueray r. Bowles (1872) L. R. 14 Eq. 151, 
158.— BACON, v.-c. 

Wilde y. Wilde, referred to. 

Morgan v. G. E. Ry., rule in not applied. 
Sonnenschein r. Bernard (18S7) 57 L. T. 712, 
713.— STIRLING, J. 


Gilbert v. Endean (1S78) 9 Ch. D. 259 : 39 
L. T. 404 ; 27 W. R. 252.— C.A., dis- 


Gaudet Frere^ Steamship Co., In re (1879) 48 
L. J. Ch. 818 ; 12 Ch. D. 882.— fry, j. 


Gilbert v. Endean, discussed. 

Stephenson v. Garnett (1898) 67 L. J. Q. B. 
447 ; [1898] 1 Q. B. 677 ; 78 L. T. 371 ; 46 W. R. 
410.— C.A. 

chitty, L.J. — With regard to the authorities, 1 
would refer to Gilbert's?. Endean, in which Malms, 
Y.-C. heard an application by the plaintiff for leave 
to proceed against the -defendant on the follow- 
ing grounds : The defendant had submitted to a 
decree ; a compromise was subsequently entered 
into under which the plaintiff agreed to accept a 
certain sum from the defendant payable by in- 
stalments, upon the representation that the 
defendant was penniless and quite unable to pay 
the claim against him. The V.-O.gave the plaintiff 
liberty to enforce the decree notwithstanding the 
agreement for the compromise, upon the ground 
that the plaintiff had been induced to enter into 


the compromise by the representations of the 
defendant, and in granting that leave in effect 
set aside the compromise. The C. A. affirmed' his 
decision, saying that as the parties had allowed 
the Y.-C. to determine the case, no objection could 
afterwards be taken on the ground that the 
application itself was not the proper mode of 
procedure. To my mind that case shows that 
the County Court Judge had jurisdiction over his 
own judgment. — p. 450. 

Gilbert v. Endean, referred to. 

Carter r. Roberts (1903) 72 L. J. Ch. 655 : 
[1903] 2 Ch. 312, 320: 89 L. T. 239 ; 51 W. R. 
520. — BYRNE, J. 

And see “ Compromise,” vol. i., col. 619. 

Dawkins v. Rokeby (lord) (1875) 45 

L. J. Q. B. 8 ; L. R. 7 FI. L, 744 : 33 L. T. 
196 ; 23 W. R. 931.— H.L. (E.). 

Applied. Dawkins r. Saxe- Weimar (Prince) 
(1S76) 45 L. J. Q. B. 567; 1 Q. B. D. 499 
(post) ; Seaman v. Netherclift (1876) 46 L. J. 
C. P. 128 : 2 C. P. D. 53, 56 ; 35 L. T. 7S4 : 
25 W. R. 159. — C.A. ; referred to, Goffin «. 
Donnelly (1881) 50 L. J. Q. B. 303; 6 Q. B. D. 
307 ; 44 L. T. 141 ; 29 W. R. 440 : *15 J. P. 439.— 
field and manisty, j j. ; discussed, Munster r. 
Lamb (1883) 52 L. J. Q. B. 726 ; 11 Q. B. D. 588. 
594 ; 49 L. T. 252 : 32 W. R. 248 ; 47 J. P. 805.— 
C.A. BRETT, M.R. and fry, L.J. ; Hennessy r. 
Wright (No. 1) (1888) 57 L. J. Q. B. 530; 21 
Q. B. D. 509, 520 ; 59 L. T. 323 ; 53 J. P. 52 ; 4 
Times L. R. 597.— field and wills, jj. (and 
see “ Defamation,” vol. i., col. 837) ; referred to, 
Chatterton r. Secretary of State for India (1895) 
64 L. J. Q. B. 676 ; [1895] 2 Q. B. 189 ; 14 R. 
504 ; 72 L. T. 858 ; 59 J. P. 596.— C.A. ESHER, 
M.R., KAY and A. L. SMITH, L.JJ. 

Castro v. Murray (1875) 44 L. J. M. C. 70 ; 
L. R. 10 Ex. 213 ; 32 L. T. 675 ; 23 W. R. 
590. — BRAM well and cleasby, bb., 
followed. 

Dawkins v. Saxe- Weimar (Prince) (1876) 1 
Q. B. D. 499 ; 45 L. J. Q. B. 567 : 35 L. T. 323 ; 
24 W. R. 670. 

blackburn, J. — Then there is a more material 
thing to consider ; and that is, have we, although 
we see the action is utterly groundless, a right to 
stop it summarily ? I grant that is a jurisdiction 
which in all cases should be very carefully exer- 
cised by the Court. But in Castro v. Murray, 
which was a stronger case than this, the Court of 
Ex. stayed an action against a public officer 
charging him with not performing a public duty, 
the action being absolutely without foundation. 
In the present case, although the declaration is 
freely sprinkled over with such words as “ malice,” 
“ fraud,” “ combination,” and the like, the sub- 
stance of the action is that the defendants held a 
court of inquiry in obedience to her Majesty’s 
commands, as a military tribunal, and made a 
report. No action can lie against them for that : 
Dawkins v. Rokeby (Lord), in the H. L., which 
is similar in its circumstances, has determined 
the precise point. — p. 502. 

mellor, J. to the same effect. 

See 59 & 60 Vict. c. 51. 

Castro v. Murray, principle applied. 

Dawkins v. Saxe -Weimar (Prince), ex- 
plained. '4 

Edmunds v. Attorney-General (1878) 47 L. J. 
Ch. 345 ; 38 L. T. 213 : 26 W. R. 550. 

M ALINS, v.-C.— There [ Castro v. Murray ]' the 
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well-known claijnant to the Tichborne property 
brought an action against Mr. Murray, the clerk of 
the Petty Bag office in the Court of Chancery, for 
not sealing a writ of error. The defendant did 
not plead, but applied for and obtained an order 
at chambers, staying all further proceedings in 
the action, on the ground that it was frivolous 
and vexatious, and an abuse of the process of 
the Court .... In Dawkins v. Saxe- Weimar 
(Prince) the ground of the decision was not only 
that the defendants were public officers, acting 
in the due course of their duty as members of a 
military court of enquiry, but also that the action 
was utterly groundless, and never could succeed. 
— pp. 347,' 348. 

Castro v. Murray and Dawkins v. Saxe- 
Weimar (Prince), explained and principle 
not applied. 

McHenry c. Lewis (1882) 52 L. J. Ch. 16 ; 21 
Ch. D. 202 ; 46 L. T. 567 .— chitty. J. : affirmed, 
C.A. (post). 

Wilson v. Ferrand (1871) L. R. 13 Ex. 362 ; 
26 L. T. 387. — MALINS, V.-c., referred to. ' 
McHenry v. Lewis (1882) 52 L. J. Ch. 16 : 21 
Ch. D. 202'; 46 L.T. 567 . — Chitty, j. ; affirmed. 
C.A. 

Cox v. Mitchell (1859) 29 L. J. C. P. 33^ 7 
C. B. (xST.S.) 55 ; 6 Jur. (N.S.) 225 ; 1 L. T. 8 ; 
8 TV. R. 45. — c.P. 

Mot applied , Alexander v. Adams (1867) 16 
L. T. 384 ; 15 W. R. 751.— c.P. ; referred to , The 
Mali I vo (1869) 38 L. J. Adm. 34 ; L. R. 2 A. & E. 
356 ; 20 L. T. 681.— SIR R. PHILLIMORE. 

Cox v. Mitchell, considered. 

Dillon (Lord) v. Alvares (1798) 4 Ves. 357; 
4 R. R. 206. — L.C., commented on, 

McHenry t\ Lewis (1882) 22 Ch. D. 397 ; 52 
L. J. Ch. 325 ; 47 L. T..549 ; 31 W. R. 305.— c.A. ; 
affirming 21 Ch. D. 202 .— chitty, j., who had 
followed Cox v. Mitchell. 

jessel, m.r. — N otwithstanding what has been 
said about Cox v. Mitchell , I am of opinion that 
there is such a jurisdiction in this Court, and 
that it is part of the general jurisdiction of the 
Court to prevent a defendant being improperly 
vexed by legal procedure. I see no reason on 
principle why, if the Court is satisfied that the 
defendant is being improperly vexed, the mere 
fact of one of the actions being in this country 
and one in a foreign country, should prevent the 
Court protecting the defendant from being so 
improperly vexed. So much for the general 
jurisdiction. Now I am not sure that what I 
have stated really conflicts with the judgment of 
the Court of C. P. in Cox v. Mitchell. In one view 
it does not so conflict. If the true view of the 
judgment is that pritna facie a man is not doubly 
vexed when the action is brought in the two 
countries, but that you want a special case to 
show that he is doubly vexed, then there is no 
conflict of opinion. If, however, it means that 
in no case can the Court interfere, then 1 must 
admit, with the greatest deference to the four 
learned judges who decided Cox. v. Mitchell , I 
should not be prepared to indorse their opinion. 
... At the time when that case [ Dillon (Lord) 
v. Alvares ] was decided a judgment in Ireland 
could not i>e enforced in England, nor could a 
judgment in England be enforced in Ireland. 
That is not so now. — p. 399. 
cotton, L.J. — Possibly what the judges in 


Cox v. Mitchell may have meant to decide was 
this, that where both the actions are in England, 
in the Queen’s Courts in Engkyid, or under the 
present law in Scotland or Ireland, it would be a 
matter of course to stay one of them, merely 
from the fact that there is the litigation between 
the same parties about the same matter, but that 
where one of the actions is abroad, then it is not 
oi course but it is a matter of discretion, having 
regard to the circumstances of the case, whether 
the Court, having jurisdiction, is willing to 
interfere. — p. 406. 

BOWEN, L.J. — I think that Cox v. Mitchell 
. . . simply lays down the proposition, that the 
mere pendency of an action abroad is not a 
sufficient reason for staying an action at home, 
although the causes of action and the parties 
may be the same. So understood, it seems to me 
to be common sense . . . . At present I think 
that case [Dillon (Lord) v, Alvares] can no 
longer be cited as conclusive law. — p. 408. 

Cox v. Mitchell, discussed . 

The Christiansborg (1885) 54 L. J. P. 84 ; 10 
P. D. 141 ; 53 L. T. 612 : 5 Asp. M. C. 491.— < C.A. 

BAOGrALLAY and FRY, L.JJ. : ESHER, M.R. 

dissenting ; Mutrie v. Binney (1887) 35 Ch. D. 614. 
—NORTH, J. See post. 

McHenry v. Lewis (supra), applied. 

Peruvian Guano Co. r. Bockwoldt (1883) 52 
L. J. Ch. 714 ; 23 Ch. D. 225 ; 48 L. T. 7; 31 
TV. R. 851 ; 5 Asp. M. C. 29. — C.A. JESSEL, M.R., 
BINDLEY and BOWEN, L.JJ. 

McHenry v. Lewis and Peruvian Guano Co. 
v. Bockwoldt, principle applied. 

Hyman r. Helm (1883) 24 Oh. D. 531 ; 49 
L. T. 376 ; 32 TV. R. 258. — C.A. BRETT, M.R., 
COTTON and BOWEN, L.JJ. 

McHenry v. Lewis, approved and applied. 
Peruvian Guano Co. v. Bockwoldt, dis- 
cussed. 

The Christiansborg (1885) 54 L. J. P. 84 ; 10 
P. D. 14 1 ; 53 L. T. 612; 5 Asp. M. C. 491 : 1 
Times L. R. 634.— c.A. bag-gall ay and fry, 
l.jj, ; ESHER, m.r. dissenting. 

McHenry v. Lewis ; Peruvian Guano Co. v. 
Bockwoldt and Hyman v. Helm, discussed. 
Mutrie v. Binney (1887) 35 Ch. D. 614 ; 56 

L. T. 455; 36 TV. R. 131. — north, j. ; reversed, 
C.A. COTTON, BINDLEY and LOPES, L.JJ. 

[The C. A. did not refer to any cases.] 

McHenry v. Lewis, referred to. 

The Reinbeck (1889) 60 L. T. 209 ; 6 Asp. 

M. C. 366.— C.A. ESHER, M. R. , BOWEN and FRY, 
L.JJ. 

Maclaren v. Stainton (1 852) 22 L. J. Ch. 
274; 16 Beav. 279; 1 W. R. 70. — M.R. ; reversed 
mm,. Carron Iron Co. v. Maclaren (1855) 24 L. J. 
Ch. 620 : 5 H. L. Cas. 416; 3 TV. R. 597.— H.L. 
(E.). CRANWORTH, L.C. and LORD BROUGHAM ; 
LORD ST. LEONARDS dissenting. 

Carron Iron Co. v. Maclaren. 

Applied , Maunder r. Lloyd (1862) 2 JA H. 
718 ; 1 N. R. 123 ; 11 \Y. R. 141.— wood, v.-c. ; 
considered , McHenry v. Lewis (1882) 52 L. J. Ch. 
325 ; 22 Ch. D. 397 ; 47 L. T. 549 ; 31 TV. R. 3U.5. 
—C.A. JESSEL, M.R., COTTON and BOWEN, L.JJ. ; 
dictum not applied, Hyman r. Helm (1883) 24 
Ch. I). 531 ; 49 L. T. 376 ; 32 TV. R. 258.— 

75—2 
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chi tty, j. (affirmed, c.A. brett. 3tf.it., cotton 1 
and BOWEN, L.JJ.) : discussed. Nutter r. Messa- 
geries Maritimes ^De France (1885) 54 L. J. Ch. | 
527. — COLERIDGE, C.J. and A. Jj. SMITH, ,t. And , 
see Ewing v. Orr-Ewing (1885) 10 App. Cas. 453, j 
468, n.; 53 L. T. 826.— H.L. (sc.)- j 

Carron Iron Co. y. Maclaren (supra), referred j 
to. | 

Haggin r. Comptoir d'Escompte de Paris (18801 j 

23 Q. B. D. 519 ; 58 L. J. Q. B. 508 ; 61 L. T. j 
748 ; 87 W. E. 703.— c. A. COTTON, FRY and i 
LOPES, L.JJ. | 

fry, L.J. — It is not necessary to refer to the J 
earlier authorities, because in Carron Iron Co. v. ! 
Maclaren , which was decided in 1S55, Lord St. ! 
Leonards in the H. L. laid down that a corpora- | 
tion might have two domicils, and be subject to 
two jurisdictions. It is true that the other 
learned lords differed from Lord St. Leonards 
on the facts of the case, but they did not dissent 
from the principle of law which he laid down. 
The principle appears to me to have been followed 
iu subsequent cases. — p. 524. 

Carron Iron Co. v. Maclaren, discussed. 

La Bourgogne (1898) 68 L. J. P. 9 : [1899] P. I 
1, 15 ; 79 L. T. 331 ; 8 Asp. M. 0. 462.— c.A. See | 
supra, col. 2323. And see 14 INTERNATIONAL j 
Law,” vol. i., col. 1386. j 


Jacob 546 ; 23 E. E . 143.— L.C., distin- 
guished. 

Carron Iron Co. v. Maclaren (1855) 5 H. L. Cas. 
41G, 443. — H.L. (E.) (supra, col. 2356). 

Portarlington (Lord) v. Soulby (1834) 4 
L. J. Cli. 241 ; 3 Mvl. & K. 104 ; 41 

E. E. 26. — L.C., discussed. 

Carron Iron Co. r. Maclaren (1855) 5 H. L. Cas. 
416, 439. — H.L. (J3.) (supra). 

Wade v. Simeon (1845) 1 C. B. 610; 14 
L. J. C. P. 188 ; 3 D. & L. 27 ; 9 Jur. 472. 
— C.P. ; referred, to. 

Chambers v. Mason (1858) 5 C. B. (N.S.) 59 ; 
28 L. J. C. P. 10 ; 5 Jur. (N.S.) 148.— c.P. 

Ostell v. Le Page (1852) 2 De G. M. & G. 892. 

— KNIGHT BRUCE aild TURNER, L.JJ., 
discussed and not applied. 

Wilson r. Ferrand (1871) L. E. 13 Eq. 362, 367 ; 
26 L. T. 287.— aiALTNS, v.-c. 

Ostell v. Le Page and Henderson v. Hender- 
son (1843) 3 Hare 100.— v.-c. ; discussed. 
Mutric r. Binney (1887) 35 Ch. D. 014 ; 56 L. T. 
455: 30 W. E. 131.— north, J. ; reversed, C.A. 

Ostell v. Lepage, explained. 

Henderson v. Henderson, referred to. 
^enderson, In re, Nouvion r. Freeman (1887) 
85 Cli. D. 704 ; 56 L. T. 829 ; reversed, C.A. 


Kennedy v. Cassilis (Earl) (1818) 2 Swanst. 
313. — L.c. : and Jones v. Geddes (1845) 1 
Ph. 724 : 14 Sim. 606. — L.C., referred to. 
Carron Iron Co. r. Maclaren (1855) 24 L. J. i 
Ch. 620 ; 5 H. L. Cas. 416, 440 ; 3 W. E. 597.— I 
H.L. (E.) ; LORD ST. LEONARDS dissenting. 

Bushby v. Munday (1821) 5 Madd. 297; 

21 R. E. 294. — v.-c., discussed. 

Carron Iron Co. r. Maclaren (1855) 5 H. L. 
Cas. 416, 43S. — H.L. (e.) (supra, col. 2356). 

Bushby v. Munday, explained. 

Hyman v. Helm (1S83) 24 Ch. D. 531 ; 49 L. T. 
376 ; 32 W. E.258.— C.A. BRETT, 31. R., COTTON 
and BOWEN, L.JJ. 

‘ cotton, L.J, — There was in that case an equity 
to restrain, the prosecution of an action if it had 
been begun in England in a Common Law Court , 
and therefore the Court, on the ground of the 
equity, interfered against the defendant, even 
although the action which he had brought was 
before a foreign tribunal. — p. 542. 

Harrison v. Gurney (1821) 2 J. W. 563 ; 

22 E. E. 211. — L.C. ; and Beckford v. 
Kemble (1822) 1 Sim. & S. 7 ; 1 L. J. (o.s.) 
Ch. 5 ; 24 E. E. 143. — V.-C., discussed. 

Carron Iron Co. r. Maclaren (1855) 5 H. L. Cas. 
416, 437.— H.L. (e.) (supra, col. 2356). 

Bayley v. Edwards (1792) 3 Swanst. 703. — 
L.C., discussed. 

Mutrie r. Binney (1887) 35 Ch. D. 614 ; 56 L. T. 
455 ; 36 W. E. 131 . — north, j. ; reversed, C.A. 

Elliott v. Minto (Lord) (1821) 6 Madd. 16. 
— v.-C., considered. 

Carron Iron Co. v. Maclaren (1855) 24 L. J. Ch. 
620 ; 5 H. L. Cas. 416, 439 ; 3 W. E. 597.— H.L. 
(E .); Wilson v. Ferrand (1871) L. E. 13 Eq. 
362 ; 26 L. T. 287. — 31 ALINS, V.-C. 

Beauchamp v. Huntley (Marquis) (1822) 


See 4 - International Law,” supra, vol. i., 
col. 1386. 

north, J. — In Ostell v. Lepage a judgment, 
dissolving a partnership and directing accounts 
which were still pending, was held not to be 
final. — p. 717. 

Henderson v. Henderson, discussed. 

Worm an v. Worman (1S89) 43 Ch. D. 296; 
61 L. T. 637 ; 38 W. E. 442 (post). 

Henderson v. Henderson (1844) 13 L. J. 
Q. B. 274 ; 6 Q. B. 2S8 ; 9 Jur. 755.— 
Q.B. ; S. C., 3 Hare 100 (supra), referred to. 

Ellis r. McHenry (187l)"40 L. J. C. P. 109 ; 
L. E. 6 C. P. 228 : 23 L. T. 861 ; 19 W. E. 503. 
—C.P. 

Henderson v. Henderson, referred to. 

Marbella Iron Ore Co. r. Allen (1878) 47 L. J. 
C. P. 601 ; 38 L. T. SI 5.— C.P.D. 

Askew v. Woodhead (1873) 28 L. T. 465 ; 21 
W. Tt. 573. —BACON, V.-C. ; and Serrao v. 
Noel (1885) 15 Q. B. D. 549.— C.A. BRETT, 
31. R., BAGGALLAY and BOWEN, L.JJ. ; 
reversing GROVE, J., explained. 

Worman r. Worman (1889) 43 Ch. D. 296 ; 61 
L. T. 637 ; 38 W. K. 442. 

kekewich, j.— In Ashevo v. Woodheud a 
somewhat litigious plaintiff having got liberty 
to attend the proceedings in one action, in 
which he could raise and have disposed of the 
question which he raised in another, was anxious 
to continue this action also, and, of course, there 
the Court stopped him from so doing. In Serrao 
v. Noel the only question was whether a man 
might, as Mr. Warmington has described it, 
split his relief, and having a right to an injunc- 
tion and damages in respect of the same cause of 
action, first bring an action for the injunction, 
and then afterwards for damages ; and the only 
point discussed in the judgment was whether the 
Court before whom the injunction came was 
competent to award damages ; and, as the Court 
came to the conclusion that that might have 
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been done, it followed that it. ought to have been 
done, and so the second action coul.1 not be 
allowed. — p. 308. 

Maunder v. Lloyd (1802) 2 J. & PI. 713 : 1 
X. R. 123; 11 W. R. 141. — WOOD, v.-c. : 
and Hendrick v. Wood (1861) 30 L. J. Ch. 
583 ; 9 W. R. 588. — WOOD, v.-c., not 
applied. 

Matthaei r. G-alitzin (1874) 43 L. J. Oh. 530 : 

L. R. 18 E 4 . 340. 348 ; 30 L. T. 455 ; 22 W. R. 
700. — M ALINS, V.-C. 

Brandlyn v. Ord (1738) 1 Atk. 571.— L.C. : 
and Peterborough (Earl) v. Germaine 
(1709) 6 Bro. 1*. O. 1.— H.i.. (E.) (sec 
3 Bro. P. 0. 539), di ' trusted. 

Moss r. Anglo-Egvpfian Navigation Co. (1803 ) 
35 L. J. Oh. 179 ; L. R. 1 Ch. 108. 115 ; 12 Jui : . 
(N.S.) 13 : 14 W. R. 150.— C RAN WORTH, L.C. 

Brandlyn v. Ord; Peterborough (Earl) v. 
Germaine ; and Moss v. Anglo-Egyptian 
Navigation Co., referred to. 

Tredegar (Lord) r. W Indus (1875) 44 L. .J. 
Oh. 268 : L. R. 19 Eq. 607, 613: 32 L. T. 596; 
23 W. R. 51 1. — HALO, v.-c. 

Moss v. Anglo-Egyptian Navigation *Co., 

referred- to. 

Houston r. Sligo (Marquis) (1885) 29 Ch. 0. 
448 ; 52 L. T. 96. 

peabson, «t. (compromised on appeal). — There 
is no estoppel unless everything which is in con- 
troversy in the one action was in controversy in the 
other : Motts v. Anglo- Egyptian XarUjution Co. 
— p. 451. 

Houston v. Sligo (Marquis), referred to. 
Oaird r. Moss (1886) 55 L. J. Ch. 854 ; 33 
Ch. D. 22, 35 ; 55 L. T. 453 ; 35 W. R. 52 ; 5 Asp. 

M. C. 565.— C.A. COTTON, LINDLEY AND LOPES, 

L.JJ. * 

Houston v. Sligo (Marquis), discussed. 

Irish Land Commission r. Ryan [1900] 2 Ir. R. 
565.— C.A. ASHBOURNE, L.C.,* FITZGIBBON and 
HOLMES, L.JJ. 

fitzgibbon, l.j. — I n Houston v. Stiff o it was 
held that, in order to judge whether the same 
questions were at issue in the first action as in 
the second, the Court would look at the pro- 
ceedings in the first action. But the arguments 
and the judgments indicate that it -was necessary 
to show r that the questions were “distinctly” 
raised, and that { *it was necessary to decide 
t-hem as the groundwork of the actual decision/' 
and that ;t there was no snapping of a judgment. " 
— p. 575. 

Bartlett v. Stinton (1866) 35 L. J. 0. P. 238 ; 
L. It. 1 C. P. 483 : 12 Jur. (N.S.) 342 ; 14 
L. T. 287 ; 14 W. R. 614.— C.P. ; and Cash 
v. Wells (1830) 1 B. k Ad. 375 ; 35 R. R. 
324. — K.B., discussed. 

Anlaby r. Prastorius (1888) 57 L. J'. Q. B. 287 ; 
20 Q. B. D. 764 ; 58 L. T. 671 : 36 W. R. 487.— 
C.A. FRY and LOPES, L.JJ. 

Keene v. Angel (1796) 6 Term Rep. 740. — 
kX considered and applied. 

Ticliborne v. Mostyn (1872) 41 L. J. < V. 11 3. : 
L. Li. 8 C. P. 29, 36 ; 26 L. T. 554 ; 20 W. R. 
661. — C.P. 


Hoare v. Dickson ( Is49) Is L. J. C. I’. 138 ; 
7 C. B. 164: ~6 D. & L. 577.— C.P., 
principle applied. • 

Cobbett r. Warner (1866) 36 L. J. Q. B. 94 ; 
S B. & S. 21 ; L. U. 2 Q. if. 108 ; 16 L. T. 150 : 
15 W. R. 403.— Q.B. 

Hoare v. Dickson and Cobbett v. Warner, 

referred to. 

Morton r. Palmer (1832) 51 L. J. Q. B. 307 : 
9 Q. B. 1). 89 : 46 L. T. 285 ; 30 W. R. 951 : 46 
J. P. 358. — MATHEW and CAVE, J J. 

Hoare v. Dickson, referred to. 

By water <*. Dunne (1883) 10 L. R. h\ 380. — 

EX. D. 

Morton v. Palmer (supra), not fall owed. 

Yon nes, In re, JDuggett r. Re vet t (1885) 55 
L. J. Ch. 371 ; 31 Cli. D. 239 : 54 L. T. 50': 34 
W. R. 290.— PEARSON, J. 

Morton v. Palmer, discussed. 

Wickham. Tzi re. Maronv r. Tavlor (1887) 56 
L. J. Ch. 748 ; 35 Ch. I). 272 ; 57 L. T. 468 ; 35 
L. T. 523.— C.A. ( posf). 

Youngs, In re, Doggett v, Revett, appeared. 

Neal, In re, Weston r. Neal (1886) 55 L. J. 
Ch. 376 : 31 Ch. D. 437 : 54 L. T. 68 ; 34 W. R. 
319. — BACON, V.-C. 

Youngs, In re, Doggett v. Revett and Neal, . 
In re, Weston v. Neal, questioned. 

Wickham, In re, Maronv r. Tavlor (1887) 56 
L. J. Ch. 748 ; 35 Oh. L>. 272 : 57* L. T. 468 ; 35 
W. R. 523.— C.A. COTTON and LINDLEY, L.JJ. 

Youngs, In re, Doggett v. Revett and 
Neal, In re, Weston v. Neal, disappeared. 

Wickham, In re, Marony v. Taylor, prin- 
ciple applied. 

Graham r. Sutton Carden & Co. (1897) 66 
L. J. Ch. 666 ; [1897] 2 Ch. 367 : 77 L. T. 35.— 
C.A. : rerersinff north, j. 

lindley, L.J. — The decisions in You ttys. In re, 
and Xcal, In re, can, therefore, no longer be 
supported as correct according to the present 
practice. The old doctrine, then, that non-pay- 
ment of costs is a contempt being abolished, 
there cannot, be a stay of proceedings by reason 
of mere non-payment. That was the view taken 
by this Court in Width am. In re. The principle 
applicable is the same in the Ch. D. as in the 
Q. B. D. : the fact that a plaintiff has been 
ordered to pay costs, and has not paid them 
because he is unable to do so, is not a sufficient 
reason for ordering a stay of proceedings. — 
p. 667. 

lopes, L.J. — The principle of Width am, In 
re, as I understand it. is this — that if the 
action itself is vexatious, or if the plaintiff in his 
mode of conducting it acts vexatiously and 
oppressively towards the defendant, then the 
Court has jurisdiction to stay the proceedings 
till the plaintiff has paid the costs which he has 
been ordered to pay. — Ibid. 

OHITTY, l.j. to the same effect. 

Altree v. Hordern (1842) 12 L. J. Ch. 76 ; 
5 Bear. 623: 7 Jur. 247. — M.it. : and 
Long v. Stone (1S49) 19 L. J. Ch. 148 : 13 
Jur. 1091. — SHADWELL, v.-U.. discussed 
and principle applied. 

Cook r. Hnthway (1869) L. li. 8 Eq. 612 ; 2L 
L. T. 484 : 17 W. R. 1057. — MALIKS, v. 0 . 
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Gibbs v. Daniel (1863) 3 De G. J. & S. 479 ; 
y J ur. (N.S.) (532 ; 8 L. T. 374 : 11 W. E. 
(553. — L.JJ,, applied. 

Barrs ■?*. Fewkes (I860) 35 L. J. Oh. 188 ; L. li. 
1 Eq. 392 ; 14 TV. R. 262 .— wood, v.-C. 

Martin v. Beauchamp (Earl) (1883) 53 L. J. 
Ch. 1150 ; 25 Oh. D. 12 : 49 L. T. 334 : 
32 W. E. 17. — C.A.. approved. 

M'Cabe r. Bank of Ireland (1 889) 59 L. J. V. C. 
IS : 14 App. Cas. 413 : (51 L. T. 416 ; 38 W. E. 
257. — H.L. (IB.). 

M^abe v. Bank of Ireland and Cook v. 
Hathway (18(59) L. R. 8 Erj.612 : 21 L. T. 
4S4 ; 1 7 IV. "R. 1057.— MA LINS. V.-C. ; 
distinguished. 

United Service Association, In re, Young, Ex 
parte (1900) 70 L. J. Ch. 15 : [1901] 1 Ch. 97 ; 
84 L. T. 145 ; 49 TV. R. 21(5 : 8 Manson 97.— 
WRIGHT, J. 

Webb v. Adkins (or Atkins) (1854) 23 L. J. 
O. P. 96 : 14 O. B. 401 ; 2 C. L. E. 702 ; 2 
W. R. 225. — c.i followed. 

Tarn r. Commercial Bank of Sydney (1SS4) 
12 Q. B. D. 294 ; 50 L. T. 365 ; 32 W. R. 492. 

dopes, J.— In Weld) v. Adkins, decided since 
profert and oyer were abolished by that- Act 
[C. L. P. Act, 1852], the Court ordered a stay of 
proceedings in an action by an executor upon 
the principle that until probate has been granted 
there is nobody clothed with any legal title tc> 
sue, who could give a valid discharge to the 
defendant. — p. 29(5. 

Kingchurch v. People's Garden Co. (1875) 
45 L. J. C. P. 131 ; 1 C. P. D. 45 ; 33 L. T. 
381 ; 24 TV. R. 41. — c.P.D., not followed. 
People’s Garden Co., In re (1875) 45 L. J. Ch. 
129 : 1 Ch. D. 44 ; 24 TV. R. 40. — JESSEL. 3VT.R. ; 
Walker r. Banagher Distillery Co. (1875) 45 
L. J. Q. B. 134 ; 1 Q. B. D. 129 : 33 L. T. 502. 

— Q.B.D. 

Kingchurch v. People’s Garden Co. and 
Walker v. Banagher Distillery Co.. 

approved . 

Needham r. Rivers Protection and Manure Co.. 
(J 875) 45 L. J. Cli. 132 ; 1 Ch. D. 253 ; 33 L. T. 
403 ; 24 TV. R. 317.— MALINS, v.-C. 

Anon. (1790) 1 Yes. 140. — L.c. : and Dixon 
v. Parkes (1791) 1 Ves. 402. — L.C., not 
applied. 

Elsey r. Adams (1864) 2 De G. J. & S. 147 ; 3 
N. E. 696 ; 10 L. T. 242 ; 12 W. R. 5S6.— L.JJ. 

Elsey v. Adams, dismissed and distinguished. 
Seaton v. Grant (1867) 36 L. J. Ch. 638, 642. 
— MALINS, V.-C. (affirmed, L.JJ.) ; Tanquerav r. 
Bowles (1S72) L. R. 14 Eq. 151, 158. — BACON. 
V.-C. 

Pryer v. Gribble (1875) 44 L. J. Oh. 676 ; 
L. R. 10 Ch. 534 ; 32 L. T. 238 ; 23 W. R. 
642.— JAMES, L.J.j discussed. 

Hake v. Hodgkins (1877) unreported. — 
.JESSEL, M.R. , followed. 

Eden r. Naish (1878) 47 L. J. Ch. 325 ; 7 Ch. 
3). 781, 786 ; 26 TV. R. 392.— HALL, V.-C. 

Pryer v. Gribble, Hake v. Hodgens and 
Eden v. Naish, discussed. 

Scully r. Duudonald (Lord), (1878) 8 Ch. D. 
658, 665 ; 39 L. T. 116 : 27 W. R. 249.— MALINS, 
v.-ci. ; varied, C.A. JESSEL, m.r., COTTON and 
THESIGER. L.JJ. 


Moorv. Anglo-Italian Bank (3879) 10 Ch. 
D. 681 ; 40 L. T. 621 ; 27 TV. R. 652.— 
JESSEL, M.R,., discussed and- distinguished. 
Belfast Shipowners’ Co., In re (1893)' [1894] 
3 Ir. R. 321.— CHATTERTON, v.-C., and C.A. 


11. Particulars. 

Ernest v. Brown (1837) 6 L. J. ('. P. 213 ; 4 
Scott 385 : 3 Bing. N. C. 674. — C.P., 
questioned. 

Coates v. Stevens (1835) 4 L. J. Ex. 167 : 
2 Or. M. & R. 118.— ex., referred to. 

Booth v. Howard (1836) 5 I). P. C. 438 ; W. 
TV. & D. 54 ; 1 Jur. 55. — PATTESON, J.. 
approved. 

Kenyon r. Wakes (1837) 2 M. & TV. 764; 6 
L. J. Ex. 180 ; 6 D. P. O. 105.— EX. 

PARKE, B. — I think this rule ought to be dis- 
charged, because the objection that the plaintiff 
was at all events entitled to nominal damages, 
was not taken at the trial. Had that point been 
raised we should have had to consider a question 
which must soon be determined, viz., whether a 
payment admitted, by the particulars must be 
pleaded. Had it not been for the decision of the 
Court of C. P., in Ernest v. Broum. I should have 
ha^little or no doubt upon the subject. Before 
that case I entertained a strong opinion, and so 
expressed it in Coates v. Stevens , that such a pay- 
ment need not be pleaded. I thought that the 
particulars were given to the defendant to 
enable him to know what to plead, as well as to 
restrain the plaintiff’s proof of the claim in his 
declaration. In that view I agree with the 
decision of Patteson, J., in Booth v. Howard , 
that the particulars are for the benefit of the 
defendant. It is said that iti Ernest v. Brown. 
a distinction was taken between debt and assump- 
sit with reference to this point. I cannot under- 
stand that distinction, nor am I at. present 
satisfied that my first impression on this point, 
which I expressed in Coates v. Stevens, was 
wrong. — p. 767. 

Phipps v. Lothian (or Sothern) (1 839) 9 L. J. 
Ex. 88 ; 8 D. P. O. 208 : 4 Jur. 204.— 
PARKE and alderson, BB., dissented 
from. 

Coombe r. Stephenson (1874) 23 TV. R. 137 ; 
31 L. T. 585. 

[It was urged* by counsel that Parke, B.laid 
down the rule in Phipps v. Sothern that a defen- 
dant ought not to be compelled to disclose the 
evidence in support of his case.] 

BLACKBURN, J. — It was formerly the notion 
that a defendant ought not to be called upon to 
disclose his case, but it is now every-day practice 
to order particulars where fraud, justification of 
a slander, and similar defences are set up, and I 
see no reason why that practice should not apply 
to a plea of exoneration. — p. 138. 

Augustinus v. Nerinckx (1880) 16 Ch. D. 13; 
43 L. T. 458 ; 29 W. R. 225.— C.A. JESSEL, 
M.R., JAMES and COTTON, L.JJ. ; reversing 
POLLOCK. B., followed. 

Blackie v. Osmaston (1884) 54 L. J. Ch. 473 ; 
28 Ch. D. 119 ; 52 L. T. 6 ; 33 TV. R. 1*8.— C.A. ; 
reversing pearson, j. 

Baxendale v. G. TV. By. (1860) 30 L. J. Ex. 
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63 : 6 H. & N. 95. — EX., com ms uteri on. 
and explained. 

Thames Ironworks and Shipbuilding Co. r. 
Royal Mail Steam Packet Co. (1861) 30 L. J. C. 

P. 265 : 10 0. B. (x.s.) 875 ; 7 Jur. (N.S.) 072 : 
4 L. T. 250 ; 0 W. R. 577. 

ERLR. C.J. — In Da. rend aids Cane two of the 
judges thought the particulars ought to be given 
under the circumstances of that case, which was 
an action for breach of duty in a great number 
of instances, at a great number of places. The 
judgment went on the particular grounds of the 
case, and with a hesitating assent by one judge 
[B ram well, J.], who took the case to be an 
exception, and the general rule to be quite 
different. — p. 267. 

Williams v. Ramsdale (1887) 36 W. II. 125. 
—STEPHEN and CHARLES, JJ., applied. 
Roche r. Meylcr (1895) [1896] 2 Ir. R. 35. — 

Q. B.D. 

Wingard v. Cox, W. 1ST. (1871), p. 100.— 
DENMAN, j., discussed. 

Bradbury c. Cooper (1883) 53 L. J. Q. B. 558 ; 
12 Q. B. D. 94 ; 32 W. R. 32. — GROVE and A. L. 
SMITH, JJ. 

Kelly v. Briggs (1888) 4 Times L. R. 556. — 
field and wells, JJ., not followed. ' 
Knight, r. Engle (1889) 61 L. T. 780.— cole- 
ridge, C.J. and MATHEW. J. 

Knight v. Engle, referred to. 

Hanna r. Keers [1896] 2 Ir. R. 226. — EX. D. 

Millar v. Harper (1888) 57 L. J. Ch. 1091 ; 
38 Ch. 110 ; 58 L. T. 69S ; 36 W. R. 454. 
— C. A . , disti ng unshed. 

Woolf e v. Automatic Picture Gallery, Ltd. 
(1902) 19 Rep. Pat. Cas. 161.— kekewich, j. 

Newport (Mon.) Slipway, Dry Dock and 
Engineering Co. v. Paynter (1886) 56 
L. J. Ch. 1021 ; 34 Ch. D. 88 ; 55 L. T. 
711. — c.A. : and Spedding v. Fitzpatrick 
(1888) 58 L. J. Ch. 139 ; 38 Ch. D. 410 ; 59 
L. T. 492 ; 37 W. R. 20. — C.A., referred- to. 
Briton Medical and General Life Association 
r. Britannia Fire Association (188S) 59 L. T. 8SS. 
— KAY, J. 

12. Security for Costs. 

Beckman y. Legrainge (1794) 2 Anstr. 359. 
— MACDONALD, C.B., disapproved. 
Demanroffe v. Jackson (1824) 13 Price 603. — 

EX. 

Mnllett v. Christmas (1814) 2 Ball & B. 
422.— L.c. 

Dimmed, Corner r. Irwin (1874) Ir. R. 8 C. L. 
504. — ex, (see judgment of palles, c.b.) ; not. 
followed , Yorke r. M'Langhlin (1874) Ir. R. 8 
C. L. 547. — Q.B. ; considered , Nicholson c. Wood 
(1884) 15 L. R. Ir. 76— porter, m.r. 

Pray y. Edie (1786) 1 Term Rep. 267 ; 
1 R. R. 200. — k.b. ; and Fitzgerald v. 
Whitmore (1786) 1 Term Rep. 362. — K.B., 
referred to. 

Raeburn r. Andrews (1874) 43 L. J. Q. B. 73 ; 
L. R. 9,Q. B. 118 ; 30 L. T. 15 ; 22 W. R. 4S9. 
— Q.B. 

Raeburn v. Andrews, followed. 

White r. Carroll (1874) Jr. R. 8 O. L. 296.— Q.B. 


Raeburn v. Andrews, distinguished. 

White y. Carroll, dissented from. 

Clarke v. Croker (1874) Ir«R. 8 C. L. 3IS. — 
MONAHAN, C.J. and MORRIS, J. 

Raeburn y. Andrews, distinguished. 

White v. Carroll, dissented from. 

Clarke v. Croker, approved. 

Corner r. Irwin (1874) Ir. R. SC. L. 5(.)4. — EX. 

Raeburn v. Andrews, followed. 

Clarke v. Croker, dissented from. 

Yorke r. M‘Laughlin (IS 74) Ir. R. 8 O. L. 547. 
— Q.B. 

Raeburn v. Andrews, White v. Carroll, 
Clarke v. Croker, and Corner v. Irwin, 

considered. 

Nicholson r. Wood (1S84) 15 L. Ii. Ir. 76. — 
PORTER, M.R. 

Raeburn v. Andrews, distinguished. 

East Llangvnog Lead Mining Co., In re (1875) 
23 W. R. 587.“ 

jess el, m.r. said that the decision in It a eh urn v. 
A nd re ics, was founded on the Judgments Exten- 
sion Act, 1868, which applied only to actions at 
law. In Chancery, therefore, security must still 
be given by a plaintiff or petitioner residing in 
Scotland. — p. 588. 

Raeburn v. Andrews, principle not applied. 

East Llangynog Lead Mining Co., In re, 

referred- to. 

Howe Machine Co., In re, Fontaine’s Case 
(18S9) 41 Ch. D. 118 ; 61 L. T. 170 ; 37 W. R. 
6 SO. — north, J. ; order discharged by the C.A. 
(COTTON, LINDLEY and fry, L.JJ.) on fresh 
evidence. 

Nelson v. Ogle (1S10) 2 Taunt. 253.— C.P., 
commented on. 

Nylander r. Barnes (1861) 30 L. J. Ex. 151 ; 
6 H* & N. 509 ; 7 Jur. (N.S.) 194 ; ’3 L. T. S19 ; 
9 W. R. 339. 

wilde, B. — Xelsun v. Ogle . . . lays down no 
fixed rule. It appears, there, that the plaintiff 
was a foreigner, that he had no fixed place of 
abode, that he was never resident in any par- 
ticular place longer than while his ship was in 
port, and the Court say that his case is not dis- 
tinguishable from that of an English sailor. Mr. 
James comes to the conclusion that the ship 
was a foreign ship ; I cannot draw the same 
conclusion. That case seems to me to leave the 
question exactly where it was before. A sea- 
faring man may not, strictly speaking, have a 
home anywhere, unless it be his ship or the port 
his ship belongs to. The home of a sailor 
navigating a foreign ship is probably a foreign 
port.— p. 152. martin and channell, bb. con- 
curred. 

Ciragno v. Hassan (1815) 6 Taunt. 20 ; 
1 Marsh, 421 : 16 R. R. 559. — c.P. ; and 
Anon. (1819) 8 Taunt. 737. — C.P., discussed. 

Redondo v. Chavtor (1879) 48 L. J. Q. B. 697 ; 
4 Q. B. JD. 453. — C.A. (post. col. 2365). 

Willis v. Garbutt (1827) 1 Y. & J. 511.— 
ALEXANDER. C.B. : and Naylor v. Joseph 
(1825) 10 Moore 522 ; 3L. J. (o.s.) C. P. 
247. — C.P., discussed. 

Redondo r. Chavtor (1879) 48 L. .1. Q. B. 697 : 
4 Q. B. I). 453. -c.A. See. post. col. 2365. 
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Oliva v. Johnson (1522) 5 B. <fc Aid. 908. — 

K.B. 

Discussed, Tambisco ?*. Pacifico (1852) 21 

L. J. Ex. 276 ; 7 Ex. 816. — EX. ; not applied, 
Westenberg r. Mortimore (1875) 44 L. J. C. P. 
289 ; L. R. 10 C. P. 438, 442 ; 32 L. T. 402.— CJ.P. ; 
overruled, Redondo r. Chaytor (1879) 48 L. J. Q. 

B. 697 ; 4 Q. B. D. 453. — c.A. See post . 

Tambisco v. Pacifico (1S52) 21 L. J. Ex. 

27G ; 7 Ex. 816. — EX. 

Explained, Crispin r. Doglione (1860) 29 L. ,1. 
P.130; 1 Sw. & Tr. 522 ; 6 Jur. (N.S.) 303 ; 1 L. 
T. 446. — SIR C. CRESS WELL ; discussed, Westen- 
berg v. Mortimore (1875) 44 L. ,J. O. P. 289 : L. R. 
10 C. P. 438, 442 ; 32 L. T. 402.— c.r. ; Redondo 
v. Chaytor (1879) 48 L. J. Q. B. 697 ; 4 Q. B. D. 
463,455. — c.A. See post. 

Tambisco v. Pacifico. referred to. 

Crispin v. Doglione, discussed. 

Twomey, In goods of, O’Leary r. Stack [1900] 
2 Ir. R. 560. — ANDREWS, J. 

Ainslie v. Sims (1853) 22 L. J. Ch. 834 ; 

17 Beav. 57 ; 1 Eq. It. 17 ; 17 Jur. 657. 

— M.R. 

jSfot followed , Gambottie r. Inngate (1853) 1 
Eq. li. 533 ; 1 W. R. 583. — WOOD, Y.-C. ; discussed . 
Swanzy r. Swanzy (1858) 27 L. J. Ch. 419 ; 4 K. 
& J. 237 ; 4 Jur. (N.S.) 1013 ; 6 W. R. 414.— 
WOOD, V.-C. 

Ainslie v. Sims, overruled 

Cambottie v. Inngate and Swanzy v. 

Swanzy, discussed. 

Redondo v. Chaytor (1879) 48 L. J. Q. B. 697 ; 
4 Q. B. D. 453 ; 40 L. T. 797 ; 27 W. R. 701.— 

C. A. BAG G ALLAY, BR AM WELL and THESIGER, 
L.JJ. See judgments at length. 

Redondo v. Chaytor, applied. 

Hamburger r. Poetting (1SS2) 47 L. T. 249. — 
BACON, V.-C. 

Redondo v. Chaytor, followed. 

Ebrard r. Gassier (1884) 28 Ch. D. 232 ; 54 
L. J. Ch. 441 ; 52 L. T. 63 ; 33 W. R. 287.— c.A. 

bowen, L.J. — -A distinction, however, has been 
drawn between that case and the present on two 
grounds. In the first place it is said that only 
one of the plaintiffs has arrived within the 
jurisdiction — but if when the action was origin- 
ally brought, one plaintiff had been within the 
jurisdiction and (.he others abroad it is admitted 
that the Court could not have ordered the plain- 
tiffs to give security for costs : and if that be so. 
it seems to make very little difference that, the 
plaintiff who is within the jurisdiction came to 
England after the writ was filed. I do not 
think the distinction is sufficient. In the second 
place it is said that Redondo v. Chaytor only 
applies where one of the plaintiffs is within the 
jurisdiction when the application for security 
for costs is made : whereas here the plaintiff 
Ebrard was abroad when the application was 
made to the Y.-C., but lias come to England 
before the appeal was heard. But I think it 
cannot be maintained that there is a hard and 
fast rule that a plaintiff can only take advantage J 
of the rule in Redondo v. Chaytor, if at the 
very moment when the application is made he is 
within the jurisdiction. As Fry. L.J. suggested 
in the course of the argument, the true test must 
he whether he is in England when the judgment 
is given. 1 sympathise with what B ram well, L.J. 


said in Redondo v. Chaytor as to the apparent 
injustice of the general rule, but it is better to 
keep to the old ways than to make a new 
practice from moment to moment. — p. 236. 

PRY, L.J. — I am of the same opinion, but I 
have come to that conclusion not without reluct- 
ance. I bow to the decision in Redondo v. 
Chaytor , and I can see no real distinction 
between that case and the present. — Ibid. 

Redondo v. Chaytor and Ebrard v. Gassier, 

referred to. 

Apullinaris Co.’s Trade Mark, In re (1890) 63 
L. T. 502.— C.A. HALSBURY. L.C., BOWEN and 
PRY, L.JJ. 

Umfreville v. Johnson (1875) 44 L, J. Ch. 
752 : L. R. 10 Ch. 580 : 23 W. R. 844.— 
L.JJ., applied. 

D’Hormusgee v. Grey (1882) 52 L. J. Q. B. 1 92 ; 
10 Q. B. D. 13. — DENMAN and MAN I STY, JJ. 

Thnfreville v. Johnson and DHormusgee v. 
Grey, referred to. 

Oort (Viscount) r. Rownev (18S0) 55 L. J. Q. B. 
541 ; 17 Q. B. D. 625 ; 54 "L. T. 817 ; 34 W. R. 
696.— C.A. ESHER, M.R. and BOWEN, L.J. 

^.Winterfield v. Bradnum (3 878) 47 L. J. Q.B. 
270 : 3 Q. B. I). 324 ; 38 L. T. 250 ; 26 
W. R. 742.— C.A. 

Distinguished , Mapleson v. Masini (1879) 49 
L. J. Q. B. 423 ; 5 Q. B. 1). 144, 147 ; 28 W. R. 
488. — field and manisty, jj. ; referred to , 
Stooke r. Taylor (1880) 49 L. J. Q. B. 857 ; 5 Q. 
B. D. 569. 577 ; 43 L. T. 200 ; 29 VV. R. 49 : 44 
J. P. 748. — q.b.d. ; discussed and approved , 
Beddall /•. Maitland (1S81) 50 L. J. Ch. 401 ; 17 
Ch. D. 1 74, 1S2 ; 44 L. T. 248 ; 29 \Y. R. 484.— 
fry, J. ; referred to , Toko r. Andrews (1882) 51 

L. J. Q. B. 281 ; 8 Q. B. D. 428, 433 : 30 W. R. 
659. — FIELD, J. and HUDDLESTON, B. 

Winterfield v. Bradnum, principle applied. 

Mapleson v. Masini ( supra ), distinguished. 

Sykes r. Sacerdoti (1885) 54 L. J. Q. P>. 560 ; 
15 Q. B. D. 423, 425 ; 53 L. T. 418.— c.A. ESHER, 

M. R. and BAGGALLAY, L.J. 

Winterfield v. Bradnum, Mapleson v. Masini 
and Sykes v. Sacerdoti, discussed. 

Lake r. Heseltine (1885) 55 L. J. Q. B. 205. 

Huddleston, B. — The cases lay down this 
principle — that if the cause of action which is 
set up in the counter-claim is in substance a 
different cause of action to that which is set up 
in the statement of claim in the action, the 
defendant may be called upon to give security 
for costs. The decision of the C. A. in Winter- 
feld v. Bradnum supports this view, though the 
circumstances of that case do not, precisely corre- 
spond with those we find here. In his judgment 
in that case Brett, L.J. said: iC A counter-claim is 
sometimes a mere set-off ; sometimes it is in the 
nature of a cross-action ; sometimes it is in 
respect of a wholly independent transaction. 1 
think the true mode of considering the claim and 
counter-claim is that they are wholly indepen- 
dent suits which, for the convenience of pro- 
cedure, are combined in one action.’* When 
Mapleson v. Masini was decided, Field and 
Manisty, JJ. laid down the rule that the different 
claims must arise out of a similar set of circum- 
stances, and in that case the matters in dispute 
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did arise out of the same transaction. In St/h's v. | 
Saeerdoti the Court- held that a defendant who 
had delivered a counter-claim for negligence on 1 
the part of the plaintiff was liable to give 
security. We do not stop to consider if the 
present case is on all fours with Winter field v. 
Bradnum, for in that case the question before 
the Court was whether the defendant was 
entitled to security in respect of his counter- 
claim. he having admitted the plaintiff’s claim. 
If in our judgment the counter-claim in this case 
constitutes afresh cause of action, the defendant 
must give security. — p. 206. wills, j. concurred. 

Winterfield v. Bradnum, discussed. 

Griffiths r. Patterson (1888) 22 L. It. Tr. 050. — 
C.A. A8HBOURXE, L.G., FITZG1BBON, BARRY 
and XAISH, L.JJ. 

Winterfield v. Bradnum, Mapleson v. 
Masini, Sykes v. Saeerdoti, and lake v. 
Heseltine (supra, col. 2300), explained. 

Neck r. Tavlor [18i>8] 1 Q. 13.' 500; 02 L. J. 
Q. B. 514 ; 4 R. 344 : 08 L. T. 390 ; 41 \V. R. 

480. — C.A. ES1IER, M.R., LIXDLEY aild LOPES, 

L. JJ. 

esher, M.n . — The rule laid down by the cases 
seems to he as follows. Where the counter- 
claim is put forward in respect of a matter wholly 
distinct from the claim, and the person putting 
it forward is a foreigner resident out of the 
jurisdiction, the case may be treated as if that 
person were a plaintiff, and only a plaintiff, and 
an order for security for costs may be made 
accordingly, in the absence of anything to the 
contrary. Where, however, the counter-claim is 
not in respect of a wholly distinct matter, but 
arises in respect of the same matter or transac- 
tion upon which the claim is founded, the Court 
will not, merely because the party counter- 
claiming is resident out of the jurisdiction, order 
security for costs ; it will in that case consider 
whether the counterclaim is not in substance 
put forward as a defence to the claim, whatever 
form in point of strict law and of pleading it may 
take, and, if so, what under all the circumstances 
will be just and fair as between the parties ; and 
will act accordingly. Therefore, the Court in 
that case will have a discretion. — p. 562. 

Winterfield v. Bradnum, referred to. 

Kennedy r. Healy (1896) [1897] 2 Ir. R. 258.— 
ex. t>. (affirmed, c.A. fitzgibbox, barry and 
walker, l.jj.); Craig i\ Boyd (1900) [1901] 2 
Ir. R. 645. — axdrews. J. 

Sandys v. Bong (1835) 4 L. J. Oh. 88 ; 2 Myl. 
k K. 487. — l.c. ; affirming 7 Sim. 140. — 
v.-qft discussed. 

Bailey r. Gun dry (1836) 5 L. J. Ch. 199 ; 1 
Keen 53. — M.R. 

Bailey v. Gundry. 

Discussed , Fraser r. Palmer (1838) 8 L. J. Ex. 
Eq. 39 ; 3 Y. & C. 279 ; 3 Jur. 1 45. — A LDERSOX , 
B. ; followed , Manbv r. Bewicke (1856) 8 Be G. 

M. k G. 468 ; 2 Jur. (x.S.) 761 ; 4 W. R. 622.— 
KNIGHT BRUCE and TURNER, L.JJ. 

• Calvert* v. Day (1836) 2 Y. k G. 217.— 
ABIXGER, C.B., discussed. 

Fraser r. Palmer (1838) 8 L. J. Ex. Eq. 39 ; 3 
V. k 0. 279 ; 3 Jur. 1 45. — ALDERS OX, B. 


Fraser v. Palmer, discussed. 

Cambottie c. In agate (1853) 1 W. R. 533. — 
WOOD, v.-C. , 

Calvert v. Day (supra), not applied. 

Fraser v. Palmer, referred to. 

Redondo r. Chaytor (1879) 48 L. J. Q. B. 697 ; 
4 Q. B. D. 453. — C.A. (supra, col. 23*55). 

Iffanby v. Bewicke (1856) 8 Be G. 31. & G. 
468 ; 2 Jur. (X.S.) 671; 4 W. R. 622.— L.JJ.; 
reversing 24 L. J. Ch. 664 . — wood, v.-c. 

Discussed. Newall r. Teleeraph Construction 
Co. (1866) 35 L. J. Ch. 827 ; 2 L. R. Eq. 756, 762; 
14 W. R. 914. — wood, v.-c.; Hall r. Truman, 
Hanbury k Co. (1885) 54 L. J. Ch. 717 : 29 Ch. IX 
307, 313 ; 51 L. T. 536 . — kay, J. (affirmed, 
C.A.' COTTON and FRY, L.JJ.). 

Elliot v. Kendrick (1840) ]0 L. J. Q. B. 42; 
12 A. k E. 597 ; 4 P. &'l>. 306 ; 9 D. P. 0. 
195 ; 1 Wol. P. C. 45.— Q.B. 

Deferred to , Beastou /*. Ashton (1809) 38 
L. J‘. Q. B. 254 ; L. R. 4 Q. B. 59«) : 10 B. & S. 
70S (post. col. 2369) ; explained. Cowell t. 
Taylor (1885) 31 Ch. U. 34 (post). 

Perkins v. Adcock (1845)15 L. J. Ex. 7 : 14 
M. & W. 808 ; .3 I). & L. 270. — EX. ; and 
Goatley v. Emmott (1854) 24 L. J. C. P. 
38 ; 15 C. B. 291 : 3 W. R. <54.— C.P., 

referred to. 

Benston r. Ashton (1869) 38 L. J. Q. B. 
254 ; L. R. 4 Q. B. 590 (post, col. 2369). 

Perkins v. Adcock and Goatley v. Emmott, 

explained. 

Cowell r. Tavlor (1885) 31 Ch. B. 34 ; 55 L. J. 
Ch. 92 ; 53 L. T. 483 ; 34 W. R. 24. 

bowex, L.J. — These cases show that security is 
required in the case of an insolvent who is suing 
as a mere nomiunl plaintiff for the benefit of a 
third party, — p. 38. 

Tenant (or Jones) v. Brown (1826) 5 B. & C. 
208. — K.B., disting ui sited. 

Robins r. Bridge (1837) 3 M. & W. 114, 118 ; 6 
B. P. C. 140 ; M. & H. 357. — EX. 

Tenant v. Brown, commented on. 

Larssen r. Monmouthshire liv. & Canal Co. 
(1867) 1*5 L. T. 2S9 .— ex. 

bramwell, B. — Tenant v. Brown is inconsis- 
tent with the general practice in such matters as 
I am acquainted with it, namely, that the plaintiff 
must be both suing on behalf of another person 
and insolvent to entitle the defendant to security 
for costs. I think the decision in that case must 
have turned in some way upon the fact that the 
person on whose behalf the action was really 
brought was the attorney in the cause. It will 
be observed that the rule as reported in that case 
was for staying proceedings until the “plaintiff’s 
attorney,” * not the “ plaintiff,” should give 
security for costs. — p. 290. 

Burke v. Hutchinson (1844) 7 Ir. Eq. R. 

oOS — L.C., ex pi a i it ed. 

Worrall t*. White (1846) 9 Ir. Eq. R. 572 ; 3 
Jo. k Lat. 513— SUGDEX, L.C. 

Burke v. Lidwell (1344) 1 Jo. k Lat. 703.— 
L.C., referred- to and applied. 

Hastings Corporation r. I vail (1874) 43 
L. J. Ch. 728 ; L. R. 9 Ch. 758 ; 31 L. T. 262 ; 
22 W. R. 783. — JAMES and mellish, l.jj. 
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Harlock v. Ashberry (1SK1) 51 L. J. Cii. 98 : | 
U > Cli. i). 84: 4r» L. T. 61)2 ; 30 W. V,. 
112. — Q.A. : and Hastings Corporation v. 
Ivall (si iprtt). discussed and applied. 

Brooke v. Kavanagli (1888) 21 L. li. Ir. 474. — 
C.A. 

Farrer v. Lacy, Hartland & Co. (1885) 54 
L. J. CL. 808 ; 28 Ch. D. 482 52 L. T. 
38 : 33 W. R. 265. — C.A. B AGO ALL AY, 
HOWES and t’BY. L.JJ.. referred to. 

Brooke r. Kiivimagh (1888) 21 L. R. Ir. 474. — 
C.A. 

Rourke v. White Moss Colliery Co. (1878) 1 
0. P. I). 55(J ; 35 L. T. BIO. — C.A., applied. 

Waddell v. Blocklev (1878) 10 Ob. I). 410 ; 4u 
L. T. 280 ; 27 W. Ji. 233.— C.A. 

Rourke v. White Moss Colliery Co., not 

applied . 

Swain r. Follows (1887) 18 Q. B. D. 585 : 56 
L. ,T. Q. B. 310 : 56 L. T. 335 ; 35 \V\ R. 408.— 
HUDDLESTON, B. and A. L. SMITH, J. 

A. L. SMITH, J. — Roarin', v. While Moss 
Colliery Co. does not .apply, for it cannot be said 
here that, the appellant has become insolvent in 
consequence of the accident, as appears to have 
been the ease there. — p. 588. 

Rourke v. White Moss Colliery Co., referred 
to. 

Brooke r. Kavanagli (1888) 21 L. 11. Ir. 474. — 
C.A. And nee il COSTS,” vol. i., col. 40. 

Sykes v. Sykes (1809) 88 L. J. C. 1\ 281 : 
L. II. 4 C. B. 045 ; 20 L. T. 603 ; 17 W. R. 
799. — C.P., approved. 

Cowell r. Taylor (1885) 55 L. J. Oil. 92 ; 81 
Ch. 13. 34. — C.A. See part. 

Sykes v. Sykes, referred to. 

Blackett r. Blackett (1902) 71 L. J. B. 69 ; 
[1902] V. 170.— C.A. (post, cob 2371). 

Denston v. Ashton (1869) 38 L. J. Q. B. 254 : 
L. R. 4 Q. B. 590 ; 21 L. T. 20 : 17 W. It. 
968 ; 10 B. & 8. 768.— Q.B., questioned. 

Pooley’s Trustee v. Wlietham (1884) 54 L. J. Ch. 
182 ; 28 Ch. 13. 38 ; 51 L. T. 608 : 83 W. R. 423. 
— PEARSON, J. 

Denston v. Ashton, approved . 

Pooley’s Trustee v. Whetham, observations 
dissented- from. 

Cowell r. Taylor (1885) 55 L. J. Ch. 92 : 31 
Ch. D. 34. — c.A. See post. 

Malcolm v. Hodgkinson (1873) L. R. 8 Q. B. 
209 : 21 W. li. 300. — Q.B. : and Brockle- 
hank v. King’s Lynn Steamship Co. (1878) 
46 L. J. C. P. 321 ; 3 C. P. D. 365 ; 38 
L. T. 489 ; 27 W. 11. 1)4.— DENMAN and 
LIND LEY, J.T., followed. 

Carta Para Mining Co.. In re (1881) 51 
L. J. Ch. 191 : 19 Ch. D. 457 ; 46 L. T. 406 ; 30 
W. R. 117.— HALL, V.-C. 

Malcolm v. Hodgkinson, explained. 

United Ports and General Insurance Co. v. 
Hill (1870) 39 L. J. Q. B. 227 ; L. R. 5 
Q. B. 395 : 23 L. T. 14 ; 18 W. R. 980.— 
Q.B. : ami Carta Para Mining Co., In re, 
approved. 

Cowell r. Taylor (1885) 31 Oh. 13. 34 : 55 L. J. 
Ch. 92 ; 53 L. T. 483 ; 34 W. Ii. 24.— c.A. 

BAGGALLAY, l.j. — It is singular that from t lit* 


time of the decision in Denston v. Ashton (supra). 
in 1809, this point was not raised again till 
Poole if s Trustee v. Whetham- in 1884. It appears 
to me that Denston v. Ashton and Kn ited Ports 
and' General Disura nee Co. v. Jlill Lay down a 
rule which has always been t acted upon by the 
Court of Chancery. It is said that here we are 
dealing with an exception from the general rule. 
But the rule is that any one may sue without 
giving security, in any but certain excepted cases. 
Until lately, security was never required in ■ 
Chancery unless the plaintiff was abroad, and if 
there were two complain tiffs, one of whom only 
was abroad, security was not ordered. In Spites 
v. Sylt.es (supra) the circumstances were peculiar. 
The" plaintiffs were two executors, one of 
whom was out of the jurisdiction, and the 
other a bankrupt. If the one abroad had been 
the sole plaintiff, security would have been 
ordered, if the one in England had been solvent 
it would not. It was held that the bankruptcy 
of the one in England made no difference. 
Again, if a trustee in bankruptcy or liquidation 
is the sole plaintiff, he will not be ordered tu 
give security : Pooley's Trustees v. Whetham. 
But in that case an additional point was raised, 
whether the personal insolvency of the trustee 
was not a ground for ordering security. The 
Evidence of insolvency broke down, and that 
point was not decided. Two propositions, then, 
are established — the fact that the plaintiff is a 
trustee in bankruptcy or liquidation is not a 
sufficient ground : the fact that the plaintiff 
is insolvent is not sufficient ground. Here it 
is said you have a combination of the two, and 
though neither alone would be sufficient, both 
together will suffice. I cannot come to that con- 
clusion. It is said that Lord Blackburn came 
to it in Malcolm v. Hodgkinson. He there says : 
“Where an insolvent person issuing as trustee 
for another, it has long been the rule to require 
security for costs.” I think that this observation 
is correctly interpreted by Hall, V.-O., in Carta 
Para Mining Co., In re., as not. referring to a 
case like that of a trustee in bankruptcy, but to 
the case of a person who is a bare trustee for 
some one else. Suppose I, having a shadowy 
case, assign it over to a man of straw that he 
may sue for my benefit, then security for costs 
wili be ordered. — p. 37. 

bowen, l.j. to the same effect. See the judg- 
ment at length, fry, l.j. concurred. 

Malcolm v. Hodgkinson, commented on. 

United Ports and General Assurance Co. v. 
Hill, approved. 

Carta Para Mining Co.. In re, and Cowell ■ 
v. Taylor, referred to. 

Rhodes r. Dawson (1886) 10 Q. B#D. 548 ; 55 
L. J. Q. B. 134 ; 34 W. R. 240.— C.A. 

lindley, L.j. — But it is contended that the 
case is covered by Malcolm v. Hodgkinson. In 
that case security for costs was ordered to be 
given by a plaintiff, who was a liquidating debtor 
under the Bankruptcy Act, 1869, and a receiver 
of whose property had been appointed. This 
case was apparently followed in RrocWehank 
v. King's Lynn Steamship Co. (supra), but 
without argument, on the point whether security 
for costs could be ordered or ndc. In Carta 
Para Mining Co., In re, Hall, V.-C. followed 
those decisions, remarking, however, that, they 
were departures from the old rule. Malcolm 
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v. Jlodghinson was decided on the ground that i 
the case came within the rule, according to : 
which an insolvent plaintiff suing as trustee | 
for another can be required to give security ) 
for costs. But. as pointed out in Carta Para j 
Mining Co ., In re, by Hall, V.-C., and by this j 
Court in Cowell- v. Taylor, this rule only applies j 
where the nominal plaintiff is not the real 
plaintiff, but is a person whose name is used 
by some one behind him. The present case is 
clearly not a case of that description, and is not 
within the principle on which the Court appears 
to have proceeded in Malcolm- v. Hodgkin mm. 
If Malcolm v. Hodghinson, and the two Vases in 
which it was followed, are to be considered as 
laying down a general rule, that wherever a 
plaintiff is insolvent and there is a receiver of 
his assets, the plaintiff can be properly ordered 
to give security for costs, they go further than 
any other cases in the books, and cannot be 
reconciled with United Ports , t $v\, Co. v. Hill. 
In that case an unlimited company, ordered to be 
wound up, brought an action to recover money 
due to it, and although a liquidator had been 
appointed, the Court; decided that the company 
could not be ordered to give security for costs. 
This decision appears to mo to have" been quite 
right, and to be inconsistent with any such rule 
as that which is sought to be deduced from j 
Malcolm v. Hodghinson. — p. 554. lopes, l.j. ' 
concurred. 

Cowell v. Taylor, applied. 

Swain r. Follows (1887) 56 L. J. Q. B. 310 : 18 
Q. B. D. 585; 56 L. T. 335; 35 W. It. 408.— 
HUDDLESTON. B. and A. L. SMITH, j. ; Blackett 
r. Blackett (1902) 71 L. J. P. 69 ; [1902] V. 170. 
— C.A. (post). 

Rhodes v. Dawson (18SG) 55 L. J. Q. B. 134 ; 
16 Q. B. D. 548 ; 34 AV. E. 240.— c.A. 
BINDLEY and LOPES, L.JJ. ; reversing 
MATHEW and A. L. SMITH, jj., applied. ' 

Cook r. AVliellock (4890) 24 Q. B. D. 658 ; 59 

L. J. Q. B. 329 : 62 L. T. 675 ; 38 AV. E. 534.— 
O.A. : affirming 54 J. P. 423.— v. WILLIAMS and 
LAWRANCE, JJ. 

esher, m.r. — It follows, I think, from what 
has been held in the C. A., in Rhodes v. Dawson, 
that the mere fact of bankruptcy is not per se a 
sufficient reason why a plaintiff should be ordered 
to give security for costs. — p. 662. fry, L.J. 
concurred. 

lopes, l.j. — It seems to me that the question 
in rhis case is really answered by the judgment 
in that case [Rhodes v. Dawson"], where a passage 
from Chitty’s Archbold (vol. i., p. 398) is cited 
with approval, such passage being to the follow- 
ing effect : “ The plaintiff will not be compelled 
to give security for costs merely because he is a 
pauper, or bankrupt, or insolvent, and this even 
in a qui turn action : and this rule applies where 
the plaintiff is a trustee of a bankrupt, and is 
suing for the benefit of the estate, or where the 
plaintiff is suing as executor for the benefit of 
the testator’s estate.' ’ — p. 662. 

Bhodes v. Dawson. 

Discussed, Sartoris’s Estate, In re, Sartoris v. 
Sartoris (1891) 01 L. J. Ch. 1 ; [1892] 1 Ch. 11 : 

65 L, T. 544 ; 40 AV. R. 82.— CHITTY, J. and 
C.A. LINDLUY, bowen and fry, L.J5. : Blackett 
r. Blackett (1902) 71 L. J.P. 09 ; [1902] P.170 : 

86 L. T. 669 ; 50 AV. K. 516.— c.A. COLLINS. 

M. R., STIRLING and COZEN8-HAUDY, L.LJ. 


Cook V. Wkellock flspi >)."•> L. .}. Q. is. 329 ; 
24 Q. B. JJ. 65S ; 62 L. T. 675 ; 3S AV. R. 
534. — C.A. (supra, col. 2371). referred to. 

Ball, In re (1898) j 1899] 2 Ir. li. 313. — boyd. 
J.: rerersed, C.A. ASHBOURNE, L.C., FITZGIBBON, 
WALKER and HOLMES, L.JJ. 

Benazech v. Bassett for Bessett) (1845) 14 
L. J. O. P. 148 : 1 c. >>. 313 ; 2 D. A L. sol ; 
9 Jur. 376. — c.P.. distinguish' d. 

Belmonte r. Aynard (1X79 ) 4 C. P. D. 221 : 40 
L. T. 627. — C.P.l). ; affirmed, 4 O. P. 1). 352 ; 27 
AV. K. 789. — c.A. 

Benazech v. Bassett (or Bessett), discussed. 

Rhodes r. Dawson (1886) 16 Q. B. D. 548 : 
55 L. J. Q. B. 131 : 34 Vf. H. 240.— c.A. 

BINDLEY, L.J. — Iii Benazech v. Bessett, the 
plaintiff in the action, who was made also plain- 
tiff under the interpleader rule, and was a 
foreigner resident abroad, was ordered to give 
security for costs upon the application of the 
claimant who was substituted for the original 
defendants in the action. — p. 552. lopes, l.j. 
concurred. 

Howe Machine Co.. In re, Fontaine's Case 
(1889) 41 Ch. D. 118 : 67 L. T. 1 70 ; 57 \V. 11. 
(580. — NORTH, J. : order discharged on. fresh- 
en deuce, C.A. COTTON, BINDLEY and FRY, 
L.JJ. 

Howe Machine Co., In re, Fontaine's Case, 

corrected. 

Queensland Mercantile Agency Oo.. In re 
(3891) 61 L. J. Ch. 48. — NORTH. J. 

[Hislordship said that it. was now clearly settled 
by authority that stay of execution pending an 
appeal would not be granted unless there were 
special circumstances, and that no special 
circumstances had been shown in this case. As 
regarded the respondents being a Scotch com- 
pany, that presented no difficulty, having regard 
to the Companies Act, 1862, s. 122. In the 
course of the argument his lordship stated that 
if that section had been present to his mind in 
Fontaine's Case, he would have decided that case 
differently.] 

Martano v. Mann (1880) 49 L. J. Ch. 510 ; 
14 Ch. D. 419. — c.A. ; and Lydney and 
Wigpool Iron Ore Co. v. Bird (1883) 52 
L. J. Ch. 61-0 ; 23 Ch. D. 35.8 ; 48 L. T. 
893 . — pearson, J.. considered. 

Smith. In re, Bain v. Bain (1896) 75 L. T. 46. 
— C.A. LINDLEY, LOPES and RIGBY, L.JJ. ; 
reversing kekewich, j. 

Bindley, l.j. — The plaintiff is resident 
abroad. The defendant does not deny her right 
to an account as claimed by her, but says that 
there will be no residuary estate ; and he there- 
fore asks for security for his costs of the action. 
If there was any residuary estate it would not be 
necessary for the defendant to ask for security, 
becaust?. the costs would come out of the residuary 
estate. It does not, however, appear that there 
will be any, and consequently there is no reason 
for not acting on the general rule. I rather 
think, reading Kekewich, J.’s judgment, that 
this is the opinion which he held with regard to 
the residuary estate, but he took the view that 
security for costs ought not to be directed to be 
given after a defendant has delivered his state- 
ment of defence. When I look, however, at 
Ord. LXV. r. 6, and . . . Mariano v. Mann and 
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Li/ rlnr if /mil- Wig pool Iron, Ore Co., it seems to 
me that the Court is not bound by any hard and 
fast lino as to when an order for security for 
costs can be made. — p. 47. 

Gurney v. Key (1836) 1 H. & W. 203 : 
3 D. P. C. 559. — WILLIAMS. J ., followed. 

.Dowling r. Harman (1840) 9 L. j. Ex. 53 ; 
6 M. & W. 131 ; 8 D. P. C. 1G5 ; 4 Jur. 43.— EX. ' 

Gurney v. Key, discussed. 

Bedeudo v. Ohavtor (1879) AS L. J. Q. B. G97 ; 
4 Q. B. D. 453, 499 ; 40 L. T. 797 : 27 W. R. 701. 
— C.A. 

Bowling 7 . Harman. 

Followed , Tambisco v. Pacifico (1852) 21 L. J. 
Ex. 27G ; 7 Ex. S16. — EX. ; not applied. Wcsten- 
berg v. Mortimoie (1S75) 44 L. J. C. P. 289 ; 
L. U. 10 C. P. 438, 441 ; 32 L. T. 402.— G.P. 

Seidler. Ex parte (1841) 12 Sim. 106 .— shad- 
well, V.-C., questioned. 

Murrow y. Wilson (1850) 12 Bear. 497. — 
M.R. : and Royal Bank of Australia, -In re, 
Latta, Ex parte (1850) 19 L. J. Ch. 163 ; 
3 De G. k Sm. 186 ; 14 Jur. 90S. — KNIGHT 
BRUCE, v.-c., followed. 

Home Assurance Association, In re (1871) 
19 W. R. 947 ; L. It. 12 Eq. 1 12 ; 25 L. T. 199. 

wickeds, v.-c., said that the case of Seidler. 
for parte, was one of questionable authority, as 
it was not to be found in the registrar’s book. 
This question had been considered by the M.R. 
in Murrow v. TCiUon, where it was decided 
that, filing affidavits would not in general 
waive the right to security for costs. . and 
under the circumstances that judgment must 
be taken to establish the balance of authority. 
It was important that such matters should be 
decided, and on the authority of that case he 
should hold that the respondents were entitled 
to security for costs, and on the authority of 
Lotto, Ex parte , the only case to be found 
upon the subject, he should hold that the 
amount of such security must be 1007. 

Grant v. Banque Eranco-Egyptienne (1876) 
1 0. P. D. 143; 34 L. T. 470 ; 24 W. R. 
338. — C.A., discussed and approved. 

Indian Kingston and iSandlmrst Mining Co., 
]n re (1882) 52 L. J. Cli. 31 ; 22 Oh. D. S3 ? 
48 L. T. 52 ; 31 W. R. 34.— C.A. JESS EL, M.R. 
and cotton, l.j. 

Northampton Coal Iron and Waggon Co. v. 
Midland Waggon Co. (1878) 7 Ch. D, 
500 ; 38 L. T. 82 ; 26 W. R. 4S5.— C.A. ; 
and City of Moscow Gas Co. v. Inter- 
national Financial Society (1872) 41 L. J. 
Ch. 350 ; I*. R. 7 Ch. 225 ; 26 L. T. 377 ; 
20 W. R. 394. — L.JJ., discussed and 
applied. 

Pure Spirit Co. r. Fowler (1S90) 25 Q. B. D. 
235 ; 59 L. J. Q. B. 537 ; 63 L.' X. 559 : 38 
W. R. 686. 

DENMAN, J. — The case [Korthampton Coal , 
<5 v\, Co. v. Midland Waggon. Co.~\ is a strong 
authority for the proposition that there is no 
discretion where the circumstance exists which 
admittedly exists in the present case, namely, 
that the company is in liquidation, and there 
is nothing to show that the assets will be 
sufficient. — p. 238. 

CHARLES, J. — The M.R. there f City of Moscow 


Gas Co. v. International Financial Society] 
said that, security for costs ought always to be 
ordered where the company is in liquidation, 
and there is nothing to show that the assets 
will be sufficient to pay the defendant’s costs 
if he is successful, and in that case, even 
though there were cross bills, he ordered security 
for costs to be given, and' on appeal James, L.J. 
took the same view. — n. 2B8. 

Harvey v. Jacob (1817) 1 B. <& Aid. 159.— 
K.B.. followed. 

Oxenden v. Cropper (1836) 4 D. P. C. 
574. — PATTESON, J., orermled. 

Costa Rica Republic v. Erlanger (1876) 
45 L. J. Cli. 743 ; 3 Ch. D. 62 ; 25 W. R. 
198. — C. A., disti nguished. 

Brocklebank v. King’s Lynn Steamship Co. 
CISTS') 3 0. P. D. '365 ; 47‘ L. J. C. P. 321 ; 
3S L. T, 489 : 27 W. E. 94.— C.P.D. 

denman, J. — Tlarrey v. Jacob is an express 
authority upon the point. I see no distinction 
in principle between that, case and the present. 
Coda Hica 1 Republic v. Erlanger differs in this, 
that all the circumstances were known to the 
defendant from the very commencement of the 
suit ; and when Oxenden v. Cropper was cited 
before Patteson, J., the previous cases were not 
(fited. — p. 367. 

LINDLEY, j. — The matter was not. argued in 
Erlanger' s Case , and there was a delay of two 
years there : nor do I think that Ord. LV. has any 
application to the matter. The rule, as stated 
in Dauiell’s Chancery Practice (5th edition), 
pp. 32, 33, shows that the common form of 
order is applicable to security for the whole 
costs, and is not limited to after accruing 
costs. The practice seems to me to be well 
settled. — lb. 

Costa Rica Republic v. Erlanger, considered. 

Massey r. Allen (1879) 48 L. J. Ch. 692; 
12 Ch. D. 807 ; 41 L. T? 788 ; 28 W. R. 243. 
— hall, v.-c. : Hume v. Somerton (1890) 59 L. J. 
Q. B. 420 ; 25 Q. B. D. 239 ; 62 L. T. 828 ; 
38 W. JEt. 748 ; 55 J. P. 38. — DENMAN and 
CHARLES, JJ. 

Bass v. Clive (1814) 3 M. k S. 2S3.— K.B., 
distinguished. 

Bailie r. be Bernales (1818) 1 B. & Aid. 331. 
— bayley. J. See also Adams r. Brown (1832) 
1 L. J. C. P. 1G7 ; 2 M. k Scott 154 ; 1 D. P. C. 
273 ; 9 Bing. SI. — C.P. 

Gage v. Stafford (lady) (1754) 2 Yes. sen. 
556. — L.C. ; and Ogilvie v. Herne (1805) 
1 1 Ves. 598. — L.C., discussed. 

Bailey r. Gundry (1836) 5 L. J. Ch. 199 ; 1 
Keen 53 . — langdale, m.r. 

Vanderhaege, In re, Izard. Ex parte (1887) 
20 Q. B. D. 14G ; 58 L. T. 236 ; 86 W. R. 
525 ; 4 Morrell 27. — CAVE, J., discussed. 

Howe Machine Co., In re. Fontaine’s Case 
(1889) 41 Ch. D. 118 ; 61 L. T. 170 ; 37 W. R. 
680 .— c.a. And see “ Bankruptcy,” vol. i., 
col. 155. 

Norris v. Carrington (1804) 16 C. B. (n.s.) 
10.— c.p. 

Distinguished . Waterton r. Baker (1868) 37 
h. J. Q. P>. 65 ; L. fe. 3 Q. B. 173 : 9 B. & S. 23 ; 
17 L. T. 463; 16 AV. R. 358. — Q.D. ; Jh'-vsml . 
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Francis r. Dowdeswell (or Dowdeswell r. Francis) 
(1874) L. R. 9 C. P. 423 ; 43 L. J. 0. P. 243 ; 30 
L. T. 607 ; 22 AY. R. 755. — c.P. 


13. Transfer of Actions. 

Holloway v. York (1S76) 2 Ex. D. 333 ; 25 
AV. R. 403. — C.A. JESSEL, M.R.j MELLISH 
and BAGGALLAY, L.JJ., referred to. 

Storey r. AYaddle (1879) 4 Q. B. D. 289 ; 27 
AV. R. 833.— C.A. JAAIES, BRAMWELL and BRETT. 
L.JJ. 

Storey v. Waddle, referred to. 

Leslie r. Clifford (1884) 50 L. T. 590. — grove, j. 

and HUDDLESTON, B. 

Owens v. Woosman (1868) 37 L. J. Q.. B. 159 ; 
9 B. & S. 243 ; L. R. 3 Q. B. 469 ; 18 L. T. 
357 ; 16 AV. R. 932. — Q.B., reasoning in, 
applied. 

Hillman v. Mayhew (1876) 45 L. J. Ex. 334 ; 1 
Ex. D. 132 ; 34 L. T. 256 ; 24 AY. R. 435.— EX. D. 

Hillman v. Mayhew. 

Itef erred to, Holme r. Harvey (1876) 35 L. T. 
600 ; 25 AY. R. 80. — cleasby and Huddle- 
ston, bb. ; distinguished , Chapman r. Real 
Property Trust, Ltd. (1878) 7 Oh. D. 732 ; 26 
AY. R. 587. — JESSEL, M.R. ; adhered, to, Leslie 
Clifford (1884) 50 L. T. 590. — grove, j. and 

HUDDLESTON, B. 

Tomkins v. Beard (1868) 18 L. T. 363.— c.P., 
distinguished. 

Foster v. Usherwood (1877) 3 Ex. D. 1 ; 47 
L. J. Ex. 30 ; 37 L. T. 389 ; 26 VY. R. 94.— C.A. 

BRETT, L.J. — Tomhins v. Beard is different. 
That was a case of faulty procedure : as the 
objection was not taken before verdict the defect 
was cured. In the present case no jurisdiction 
existed to make the order. — p. 3. 

Hodgson v. Bell (1S90) 59 L. J. Q. B. 231 ; 
24 Q. B. D. 523 ; 62 L. T. 481 ; 38 AV. R. 
325. — C.A. ; reversing 24 Q. B. D. 302 ; 
54 J. P. 455, referred to. 

Dierken v. Philpot (1901) 70 L. J. K. B. 675 ; 
[1901] 2 K. B. 383 ; 85 L. T. 246 ; 49 AY. R. 703. 

alverstone, C.J. — Hodgson v. Bell decided 
that where a claim indorsed on a writ in an 
action of contract brought in the High Court 
exceeds 100?., there is no jurisdiction under 
[County Courts Act, 1888] s. 65 to order the 
action to be tried in the county court, though 
after action brought the claim is reduced by 
payment below 100?. — p. 676. lawrance, j. 
concurred. 


14. Consolidation of Actions. 

Amos v. Chadwick (1878) 9 Ch. D. 459 ; 47 
L. J. Ch. 871 ; 39 L. T. 50 ; 26 AY. R. 840. 
— O.A. ; S. C., 4 Ch. D. 869, followed. 

Bennett v. Bury (Lord) (1880) 5 C. P. D. 
339 ; 49 L. J. C. P. 411 ; 42 L. T. 480. 

Coleridge, C.J. — Two objections were urged 
against this order. First, that it is an entirely 
novel proceeding, an attempt by plaintiffs to 
consolidate, and not by defendants. That objec- 
tion, I think, is answered by Amo* v. Chadwick . 
There seventy-eight actions were brought by 
different plaintiffs against the same defendants 
in respect of an alleged misrepresentation in the 
prospectus of a company ; and Malms, A r .-C., 


upon the application of the plaintiffs, ordered 
that one of the actions shr.it Id be tried as a 
representative action, and that the proceedings 
in the others should be stayed, tile plaintiffs in 
all the other actions undertaking to abide by 
sucli order as the Court might think tit to 
make on the determination of the representative 
action ; and the C.A. . . . held that the ques- 
tions in all the actions being substantially the 
same, if all were tried, the order was well made 
under the general power of the Court to prevent 
a scandal in the administration of justice. — 
p. 342. lindley, j. concurred. 

Amos v. Chadwick, referred to. 

McHenry r. Lewis (1882) 52 L. J. Ch. 16 ; 21 
Ch. D. 202 ; 46 L. T. 567. — CHITTY. J. : affirmed. 
52 L. J. Ch. 325 ; 22 Ch. D. 397 : 47 L. T. 549 ; 
31 AY. R. 305. — C.A. (supra, col. 2355). 

Thomas r. Wynter (1867) 17 L. T. 148 ; 16 
AV. R. 82. — C.P., not followed . 

Briton Medical and General Life Association 
r. Jones (1S89) 60 L. T. 637. — mathew and 
GRANTHAM, JJ. 


15. Custody, etc., of Property. 

Bartholomew v. Freeman (1878) 3 O. P. D. 
316 : 38 L. T. 814 ; 26 AY. R. 743.— GROVE 
and lindley, JJ., referred to. 

Reg. r. Slade (1888) 57 L. J. M. C. 12n ; 21 Q. 
B. D.433 ; 59 L. T. 610 ; 37 AY. R. 141. — MANISTy 
and hawkins, JJ. 

Bartholomew v. Freeman, Reg. v. Slade, and 
Coddington v. Jacksonville, Pensacola and 
Mobile Ry. (1878) 39 L. T. 12.— c. A. 
JESSEL. M.R., COTTON and THESIGER, 
L.JJ., discussed. 

Evans r. Davies (1893) 62 L. J. Ch. <161 ; 
[1893] 2 Ch. 216 ; 8 R. 860 ; 68 L. T. 244 ; 41 
AY. R. 687. — KEKEWICH, J. 

Kynaston v. East India Co. (1S19) 3 Swanst. 
24S; 19 R. R. 2o2. — L.C. ; S. C. non). East 
India Co. v. Kynaston (1821) 3 Bligli 153. 
— H.L. (E.). applied. 

Smith r. Peters (1875) 44 L. J. Ch. 613 ; L. It. 
20 Eq. 511 ; 23 AY. R. 783.— JESSEL, M.R. 

Smith v. Peters, referred to. 

Punchard r. Dade (1894) 1 1 Rep. Pat. Cas. 
257.— CHITTY, J. 

Ennor v. Barwell (I860) 1 De G. F. & J. 529 ; 
7 Jur. (N.S.) 788 ; 8 AY. R. 300.— L.JJ., 
not applied. 

Lumb r. Beaumont (1884) 27 Oh. D. 350 ; 53 
L. J. Ch. 1111 ; 51 L. T. 197; 32 \V. R. 985. 

PEARSON, J. — In my opinion Ennor v. Barwell 
has no bearing on the constitution of the rules 
under the Judicature Act. Rule 3 of Ord. FY. 
gives a very convenient power of inspection 
before the trial of an action, in order that the 
Court may at the trial have before it the materials 
necessary to enable it to come to a decision. — 
p. 358. 

Robinson, In re, Pickard v. Wheater (1885) 
55 L. J. Cli. 307 ; 31 Ch. D. 247 ; 53 L. T. 
S65.— PEARSON, J., followed. 

Staines, In re, Staines r. Staines (1S86) 55 L. 
J. Ch. 913 ; 33 Ch. D. 172 ; 35 AV. R. 75.— 
NORTH, J. 
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16. Mandamus and Injunction. 

Benson v. Pauli (1856) 25 L. J. Q. B. 27-1; 
6 E1. &BL 273 ; 2 Jur. (X.s.) 425 : 4 W. R. 
493. — Q.B. S adhered to, hut distinguished. 

Norris r. Irish Lnnd Co. (1357) 27 L.J. Q. B. 
115 : 8 El. & Bl. 512 ; 4 Jur. (>.8.) 235 .— q.b. 

Benson v. Pauli, referred, to. 

Bush r. Beavan (1862) 32 L. J. Ex. 54; 1 H. 
& CL 500; 8 Jur. (x.s.)1015; 7 L. T. 106; 10 
W. R. 845. — ex. ; Fotlierbr /.*, Metropolitan llr. 
(1866) 36 L. J. C. P. 88 f L- H- 2 0. P. 188, 
195 : 12 Jnr. (x.s.) 1005 ; 15 L. T. 243; 15 W. 
R. 112.— c.P. 

Bush v. Beavan (supra) followed. 

Reg. r. Lyons (1869) Ir. R.*3 0. L. 484.— Q.B. 

WHITESIDE, C.J. — We are of opinion that 
Busk t\ Beavan is au authority that, where 
there is a fixed sum which there is a duty upon 
a public body to pay, mandamus will lie to 
compel that hotly to pay it. Yet, upon the 
second branch of the case it is an authority 
that, where there is au unascertained sum in 
dispute, the Court will not grant a mandamus. 
and that for the reasons given very clearly by 
Channell, B. in his judgment. — p. 4*91. 

Bush v. Beavan and Benson v. Pauli, re- 
ferred to. 

Morgan v. Metropolitan Ry. (1868) 38 L. J. 
0. P. 87 ; L. R. 4 C. P. 97 ; 19 L. T. 655 ; 17 
W. R. 261.— EX. CH. 

Norris v. Irish land Co. (1857) 27‘L. J. Q. 
B. 115 : 8 E3. & BL 512 ; 4 Jur. (x.s.) 325. 
— Q.B., referred to. 

Ward v. Lowndes (1859) 28 L. J. Q. B. 265 ; 

1 El. & E1. 940 ; 5 Jur. (N.S.) 1124 ; 7 W. 
R. 489.— Q.B. ; affirmed , (1859) 29 L. J. Q. 
B. 40 ; 1 E1. & El. 956 ; 6 Jur. (X.S.) 247 ; i 
1 L. T. 26S; 8 W. R. 81.— EX. CH., 
applied. 

Bush v. Beavan (1862) 32 L. J. Ex. 54 : 1 H. 
& C. 500 ; S Jur. (N.S.) 1015 ; 7 L. T. 106 ; 10 
W. R. 845.— EX. 

o rris v. Irish Land Co., referred to. 

Re . •!*. All Saints’, Wigan, Churchwardens 
(1874) L. R. 9 Q. B. 317, 326 ; 30 L. T. 509 ; 22 
W. R. 771. — Q.B. ; affirmed, (1876) 1 App. Cas. 611 : 
35 L. T. 381 ; 25 W. R. 128.— H.L. (E.). LORDS 
CHELMSFORD, HATHERLEY and O’HAGAN. 

Reg. y. All Saints’, Wigan, Churchwardens, 

referred to. 

Reg. *4*. Maidenhead Corporation (1882) 9 Q. B. 
D. 494 51 L. J. Q. B. 414 ; 46 J. P. 724.— C.A. 

JESSEL, M.R., BRETT and COTTON, L.JJ.; affirming 
8 Q. B. D. 339.— COLERIDGE, C.J. and pollock, 
B. ; MANISTY, J. dissenting. 

jessel, m.r. — In Beg. V. Wigan it is pointed 
out hy Lord Chelmsford that where a peremp- 
tory writ of mandamus is granted, the matter is 
not one of discretion, but of legal right.— 
p. 499. 

Reg. y. All Saints’, Wigan, Churchwardens, 

discussed. 

Reg. v. Cunningham (I8S5) 18 L. R. Tr. 375. 
— C.A. NAISH, L.C., F1TZGIBBON and BARRY, 
L.JJ.; Hill v. Clonmel Union Guardians (1896) 
[1897] 1 Ir. R. 286.— PORTER, M.R. 


Rex v. Chester (Bishop) (1786) 1 Term 
Rep. 396 : 1 R. R. 237. — K.B., discussed. 

MacAllister r. Rochester (Bishop) (1880) 5 

O. P. D. 194, 206; 42 L. T. 481. — grove and 
lindley, j.t. : lleg. r. Lambourn Yalley Ry. 
(1888) 22 Q. B. D. 463 ; 60 L. T. 54 ; 53 J. P. 
248. — POLLOCK, B. and MANISTY, J. 

Reg. y. St. Martin-in-the-Eields Guardians 
(1851) 20 L. J. Q. B. 423 ; 17 Q. B. 149 : 
15 Jur. 800. — Q.B., referred to. 

Barlow, In re (1861) 30 L. J. Q. B. 271 ; 5 L. 
T. 289.— hill, J. 

Reg. v. St. Martin-in-the-Fields Guardians 
and Barlow, In re, discussed. 

Reg. r. Hertford College (1878) 47 L. J. Q. B. 
649 : 3 Q. B. 1). 693, 704 ; 39 L. T. 18 ; 27 
W. R. 347.— C.A. COLERIDGE, C.J., BAGGALLAY, 
BRAMWF.LL and BRETT, L.JJ. 

Barlow, In re, (sup raj. 

Principle applied , Reg. c. Joint Stock Com- 
panies Registrar (1888) 57 L. J. Q. B. 433 ; 21 
Q. B. D. 131 ; 59 L. T. 67 ; 36 W. R. 695 ; 52 J. 

P. 710.— FIELD and witms, JJ. ; referred to, 
Reg. r. Lamboium Valley Ry. (1888) 22 Q. 15. D. 
k63 : 60 L. T. 54 ; 53 J. P. 248. — POLLOCK, B. 
and MAXI sty, J. ; Reg. -v. Leicester Guardians 
(1899) 68 L. J. Q. B. 945 ; [1899] 2 Q. B. 632, 
639 : 81 L. T. 559. — DARLING and PHILLI- 
MORE, JJ. 

Rex v. Bank of England (1780) 2 Dougl. 
524. — K.B., appro red and explained. 

Reg. v. Inland Revenue Commissioners, Nathan, 
In re (1884) 53 L. J. Q. B. 229 ; 12 Q. B. D. 461 ; 
51 L. T. 46 ; 32 W. R. 543 ; 48 J. P. 452.— C.A. 
brett, M.R. and BOWEN, L.J. ; reversing Q. B. D. 
(post, col. 2379). 

Rex v. Bank of England and Reg. v. Inland 
Revenue Commissioners, Nathan, In re, 

discussed and applied. 

Reg. r. Lambourn Yalley Ry. (1888) 22 Q. B. D. 
463 ; 60 L. T. 54 ; 53 J. P. 248.— POLLOCK, B. 
and MANISTY, J. 

pollock, b. — In Ilex y. Bank of England, 
Lord Mansfield said : “ Where there is no specific 
remedy the Court will grant a mandamus that 
justice may be done.” These words were ampli- 
fied by Esher, M.R. in the recent case of Nathan, 
In re, where he said that they meant, “ Where 
there is no specific -remedy, and by reason of the 
want of that specific remedy justice cannot be 
done unless a mandamus is to go, then a man- 
damus will go.” ... In Nathan. In re . . . this 
Court having granted a mandamus to the Com- 
missioners of Inland Revenue to pay to the 
applicant certain duty which he alleged he had ■ 
; overpaid, the C. A. reversed the decision upon 
the ground that the proper remedy was by 
petition of right. — p. 468. 

Reg. y. Inland Revenue Commissioners, 
Nathan, In re, applied. 

Leakey Dunglinsor (1891) 65 L. T. 152. — 
A. L. smith, j. ; Reg. v. Leicester Guardians 
(1899) 68 L.' J. Q. B. 945 [1899] 2 Q. B. 632, 

638 ; 81 L. T. 559. — DARLING and PHILLIMORE, 
JJ. 
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Keg. v. Powell (1841) 1 Q. B. 352 : 4 P. & D. 
710: S. C. /tom. Keg. v. Richmond (Steward 
of Manor ) 10 L. J. Q. B. 148 ; 5 Jur. 605. 
—Q.B. 

Referred to, Reg. r. Woods and Forests Com- 
missioners (1848) 17 L. J. Q. T>. 341 . — q.b. : 
distinguished, Reg. r. Inland Revenue Commis- 
sioners. Nathan, fn re (18*4) 53 L. J. Q. B. 220 : 
12 Q. K. D. 461 ; 51 L. T. 46 ; 32 W. R. 543 ; 48 
J. P. 452. — day and A. L. smith, J j. (reversed. 
C.A. ; see supra. col. 2378) : referred to, Reg. c. 
Lambourn Valley R}\ (1888) 22 Q. B. D. 463; 
00 L. T. 54 : 53 J. *P. 248. — POLLOCK, B. and 
MANISTY, J. 

Reg. v. Woods and Forests Commissioners 
(1848) 17 L. J. Q. B. 341 .— q.b. 
Distinguished, Birch v. St. Marylebone Vestry 
(1809) 20 L. T. 697 ; 17 W. R. 1014 .— cockburn, 
c.J. and Blackburn, J. ; discussed , Guest r. 
Poole and Bournemouth Ry. (1870) 39 L. J. C. P. 
329 ; L. R. 5 O. P. 553 ; 22 L. T. 589 ; 18 W. R. 
S36. — C.P. 

Keg. v. Woods and Forests Commissioners 
(1850) 19 L. J. Q. B. 497 ; 15 Q. B. 761. 
— Q.B., applied. 

Reg. v. Inland Revenue Commissioners. Nathan, 
In re (1884) 53 L. J. Q. B. 229 : 12 Q. B. D. 461 i 
51 L. T. 46 ; 32 W. R. 543 ; 48 J. P. 452 . — daiy 
and A. L. SMITH, JJ. (reversed, C.A. ; see supra , 
col. 2378) : Reg. r. Income Tax Commissioners 
(1888) 57 L. J. Q. B. 513 ; 21 Q. B. D. 313, 322 ; 
59 L. T. 455 ; 36 W. R. 776 ; 53 J. P. 84.— C.A. 
And see “Crown Office,” vol. i., col. 800. 

Keg. v. Londonderry & Coleraine Ky. (1849) 
13 Q. B. 998 ; S. C. nom. Tooke. Ex parte ; 
18 L. J. Q. B. 343 ; 18 Jur. 939 ; 6 Railw. 
Gas. 1 . — Q.b. ; and Keg. v. General Ceme- 
tery Co. (1856) 25 L. J. Q. B. 342 ; 6 El. 
& Bl. 415 j 2 Jur. (N.S.) 972.— Q.B., dis- 
cussed. 

Reg. v. Lambourn Valley Ry. (18S8) 22 Q. B. D. 
463 ; 60 L. T. 54 ; 53 J. P. 248 .— pollock, b. 
and MANISTY, J. And see West v. West (18S2) 
9 L. R. Ir. 121. — V.-C. ; and “ COMPANY,” vol. i., 
col. 548. 

Webb v. Herne Bay Commissioners (1870) 
39 L. J. Q. 13. 221 ; L. R. 5 Q. B. 642 ; 22 
L. T. 745 ; 19 W. R. 241.— Q.B., applied. 
Hercules Insurance Co., In re, Brunton’s 
Claim (1874) 44 L. J. Ch. 450 ; L. R. 19 Eq. 
302, 313 ; 31 L. T. 747 ; 23 W. E. 286. — M ALINS, 
V.-C. ; Romford Canal Co., In re, Pocock’s 
Claim, Trickett’s Claim, Carew's Claim (1883) 52 
L. J. Ch. 729 ; 24 Ch. D. 85, 89 ; 49 L. T. 118. 

—KAY, J. 

Keg. v. Treasury Lords (1851) 20 L. J. Q. B. 
305 ; 16 Q. B. 357 ; 15 Jur. 767 .— q.b. 
Discussed, Reg. v. Treasury Commissioners 
(1872) 41 L. J. Q. B. 178 ;LE.7Q.B. 387. 399 : 
26 L. T. 64 ; 20 W. R. 336 ; 12 Cox C. C. 277.— 
Q.B. ; applied . Reg. r. Joint Stock Companies 
Registrar (1888) 57 L. J. Q. B. 433; 21 Q. B. D. 
131, 134 ; 59 L. T. 67 ; 36 W. R. 695 ; 52 J. P. 
710. — field and wills, JJ. ; Reg. r. Income 
Tax Commissioners (1888) 57 L. J. Q. B. 513 : 
21 Q. B. D. 313, 322 ; 59 L. T. 455 ; 36 W. IL 
776. — C.A. ^ ESHER, M.R. and LINDLEY, L.J. ; 
referred to, Reg. r. Lambourn Valley (1888) 58 
L. J. Q. B. 136 ; 22 Q. B. I). 463, 467 ; 60 L. T. 
54 ; 53 J. P. 248. — POLLOCK, B. and MANISTY, J. 


Keg. v. Treasury Lords (1872) II L. J. O. B. 
1 7* ; L. U. 7 L». B. 3*7 : 26 L. T. (*>4 : 20 W 
R. 336: 12 Cox O. O. 277. — O.B., referred to. 
Reg. r. Inland Revenue Commissloriers. Nathan, 
In re (18-84) 53 L. J. Q. 1». 229 : 12 Q. B. D. 461 ; 
51 L. T. 46 ; 32 W. IL 543 ; 48 J. P. 452.— day 
and A. L. SMITH, .tj. (reversed, C.A. ; see .supra. 
col. 2378). 

Keg. v. Treasury Lords, discussed and 
applied. 

Dixon r. Farrer (1SS6) 55 L. J. Q. B. 497 : 17 
Q. B. D. 658, 663 ; 55 L. T. 658. — FIELD and 
WILLS, ,7J. ; atiirmed, 56 L. J. Q. B. 53 ; 18 
Q. B. D. 43 ; 55 L. T. 578 ; 35 W. IL 95 ; (> Asp. 
M. C. 52.— C.A. ESHER* M.R.. LINDLEY and 
lopes, l.jj. And see ■* Crown Office,” vol. i., 
col. 800. 

Keg. v. Fall (1841) 10 L. J. Q. B. 145 ; 1 Q. 

B. 636 ; 2 CL & D. 803. — Q.B. ; affirmed, 13 
L. J. Q. B. 187. — ex. CH.. referred to. 

Fotlierbv r. Metropolitan Ry. (iS66) 36 L. J. 
C. P. 88 ; L. R. 2 C. P. 88 : L. JL 2 C. P. 188 : 12 
Jur. (N.S.) 1005; 15 L. T. 243 ; 15 W. R. 112. 

—C.P. 

Fotherby v. Metropolitan Ry.. applied. 
Morgan r. Metropolitan Rv. (1868) 37 L. J 
C. P. 265; L. R. 3 C. P. 553. 561.— C.P. ; and 
L. R. 4 C. P. 97, 104.— ex. CH. (post) 

Reg. v. Liverpool, Manchester and New- 
castle-upon-Tyne Ry. (j 852) 21 L. J. 
Q. B. 284; 16 Jur. 949. — Q.B.. referred to. 
Reg. r. Wilts and Berks Canal Navigation (1 874) 
29 L. T. 922, 924.— Q.B. 

Rex v. Newcastle-upon-Tyne Hostmen 

(1800) 1 East 114; 2 Str. 1223.— K.B. ; 
and Rex v. Lucas (1808) 10 East 235 : 
10 R. R. 283. — K.B., referred to. 

Mutter v. Eastern and Midland Rv. (1888) 57 

L. J. Ch. 615 ; 38 Ch. D. 92, 105 : 59* L. T. 117 ; 
36 w. R. 401.— C.A. COTTON, LINDLEY and 
BOWEN, L.JJ. 

Kex v. Merchant Tailors’ Co. (1829) 9 L. 
J. (o.S.) K. P,. 146 ; 2 B. Ad. 115.— K.B., 
referred to. 

Mutter r. Eastern and Midland Ry. (1888) 38 
Ch. D. 92, 106. — C.A. (supra). 

Morgan v. Metropolitan Ky. (1868) 38 L. J. 

C. P 87 ; L. R. 4 C. P. 97 ; 19 L. T. 655 : 
17 W. R. 261.— EX. CH. 

Deferred to. Reg. /*. Vauerhan (1868) 38 L. J. 

M. C. 49 ; L. R. 4 Q. B. 190; 17 W. R. 115.— 
Q.B. ; applied, Tyson r. London Corporation 
(1871) 41 L. J. C. P. 6 ; L. IL 7 G. P. IS, 22 : 25 
L. T. 640. — C.P. : referred to, Tyson r. London 
Corporation (1871) 20 W. R. 112.— q.b. 

Isenberg v. East India House Estate Co. 
(1868) 33 L. J. Ch. 392 ; 3 De G. J. & S. 
263 ; 10 Jur. (N.S.) 221 ; 12 W. R. 450.— 

WESTBUEY, L.C. 

Deferred to. Senior v. Paweon (1866) L. R. 3 
Eq. 330, 334; 15 W. R. 220.— WOOD, y.-C. ; 
Stretton r. G. W. and Brentford Ry. (1870) 40 
L. J. Ch. 50 ; L. E. 5 Ch. 751, 761 ; 23 L. T. 
379 ; 18 W. R. 1078. — hath ekley. l.c. and 
JAMES L.J. ; applied, Stanley’ of Alderley (Lady) 
r. Shrewsbury (Earl) (1875) 44 L. J. Ch. 389 ; 
L. R. 19 Eq. 616, 619 ; 32 L. T. 248 ; 23 W. R 
678.— HALL, V.-C. 
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Curriers’ Co. v. Corbett, 2 Dr. & Sm. 355 : 12 
L. T. 163: 13 W. R. 538 .— kind erslf,y, v.-c. : 
reversed, (1865) 4 De G. J. & S. 764 : 11 Jur. 
(N.S.) 719 ; 13 r L. T. 154 ; 13 W. R. 1056. — L.JJ. 

Curriers’ Co. v. Corbett, applied. 

Robson (or Robinson) r. Whit-tingliam (I860) 35 
L. J. Ch. 227; L. R. 1 Ch. 442, 444; 12 Jur. 
(N.S.) 40 ; 13 L. T. 730 ; 14 W. R. 291.— L.JJ. 

Curriers’ Co. v. Corbett, 2 Dr. & Sm. 355. 
Referred to. Senior r. Dawson (1866) L. R. 3 Eq. 
330, 335 ; 15 W. R. 220. — WOOD, V.-C. ; statement- 
of law approved. Heath v. Bucknall (1869) 38 

L. J. Oh. 372 ; L.‘ R. 8 Eq. 1, 5 ; 20 L. T. 549 ; 17 
W. R. 755. — ROMILLY. M.R. ; discussed. Aynslev 
v. Glover (1874) 43 L. J. Ch. 777 ; L. R. IS Eq. 
544, 553 ; 31 L. T. 219 ; 23 IV. R. 147.— JESSEL, 

M. R. (affirmed, (1875) 44 L. J. Ch. 523; L. R. I 
10 Ch. 283 : 32 L. T. 345 : 23 W. R. 459.— L.JJ.). 

Curriers’ Co. v. Corbett. 

Discussed. Stanley of Alderley (Rady) c. Shrews- 
bury (Earl) (1875) 44 L. J. Ch.389 ; L. R. 19 Eq. 
616, 620 ; 32 L. T. 248 ; 23 W. R. 678.— HALL, 

V. -C. : referred to. Smith v. Smith (1875) 44 L. J. 
Oh. 630 I L. R. 20 Eq. 500, 502 ; 32 L. T. 787 ; 
23 \V r . R. 771. ■ — JESSE o, M.R. ; applied , Ellis v. 
Manchester Carriage Co. (1876)2 C. P. D. 13, 16 ; 
35 L. T. 476 ; 25 W. R. 229.— GROVE and 
denman, jj. ; referred to, Warner i\ McBrvde 
(1877) 36 L. T. 360. 362. — MALINS, v.-c. ; Kino 

Rudkin (1877) 6 Ch. D. 160, 164 ; 46 L. J. Ch. 
807 ; 38 L. T. 461— fry, j. ; applied , National 
Provincial Plate Glass Insurance Co. r. Prudential 
Assurance Co. (1876) 46 L. J. Ch. 871 ; 6 Ch. D. 
757, 761 : 37 L. T. 91 ; 26 \V. R. 26.— JESSEL, 
M.R. : referred to, Wheeldon r. Burrows (1878-9) 
48 L. J. Ch. So 3 ; 12 Ch. D. 31, 43 ; 41 L. T. 327 : 28 

W. R. 196.— BACON, v.-C. (affirmed. C.A.) ; Bir- 
mingham, Dudley and District Banking Co. v. 
Ross (1888) 57 L. J. Ch. 601 ; 38 Ch. D. 295, 312 ; 
59 L. T. 609 ; 36 W. R. 914.— C.A. 

Dawson v. Paver (1S44) 16 L. J. Ch. 274 ; 
5 Hare 415 ; 11 Jur. 766.— WIGRAM, V.-C., 
discussed. 

Lingwood r. Stowmarket Papermaking Co. 
G865) L. R. 1 Eq. 77, 78 : 11 Jur. (N.S.) 993 ; 13 
1 . T. 540 ; 14 W. R. 78 .— wood, v.-c. 

Blake, In re, Coker, Ex parte (1875) 44 L. J. 
Bk. 126 ; L. R. 10 Ch. 652 ; 24 W. R. 
145 . — James and mellish, L.JJ. 

JYot applied , Phosphate Sewage Co. r. Hart- 
mont (1877) 25 W. R. 743, 744.— MALINS, v.-C.; 
referred to, Hale v. Boustead (18S1) 51 L. J. Q. 
B'. 255 ; 8 Q. B. D. 453, 456 ; 46 L. T. 533 ; 30 
W. R. 677 ; 46 J. P. 342.— CAVE, J. 

I. & S. W. By. v. Webb (1S64) 15 C. B. 
(N.S.) 450 ; 9 L. T. 291 ; 12 W. R. 51.— 
C.P., referred to. 

Midland By. r. G. W. Ry. (1873) 42 L. J. Ch. 
438 ; L. R. 8 Ch. 841 : 28 L. T. 718 ; 21 W. R. 
657. — JAMES and MELLISH, L.JJ. 

Sutton y. S. E. By. (1865) 35 L. J. Ex. 38 ; 
L. R. 1 Ex. 33 ; 4 H. & C. 325 ; 11 Jur. 
(N.S.) 935 ; 13 L. T. 438 ; 14 W. R. 133.— 
EX., referred to. 

London Association of Shipowners and Brokers 
v. London and India Docks Joint Committee 
(1892) 62 L. J. Ch. 294 ; [1892] 3 Ch. 242 ; 2 R. 
23 ; 67 L. T. 238 ; 7 Asp. M. C. 195.— C.A. 


Bunbury v. Bunbury (1839) 8 L. J. Ch. 297 ; 
.1 Beav. 318 ; 3 Jur. 644.— jm.r. ; affirmed , 
L.c. 

Referred to, Hope r. Carnegie (1866) L. R. 

1 Ch. 320, 324 ; lSjJur. (N.S.) 284 : 14 L. T. 117 ; 
14 W. R. 4S9. — L.JJ. ; Oakeley v. Ramsay (1872) 
27 L. T. 745, 747. — MALINS, V.-C. 

Hope v. Carnegie (1866) L. R. 1 Oh. 320 ; 12 
Jur. (N.S.) 2S4 ; 14 L. T. 117 ; 14 W. R. 
4S9. — L.JJ. 

Discussed. Liverpool Marine Credit Co. r. 
Hunter (1867) L. R. 4 Eq. 62, 70 ; 36 L. J. Ch. 
567.— wood. v.-C. (affirmed, (1868) L. R. 3 Ch. 
479 ; 37 L. J. Ch. 386 ; 18 L. T. 749 ; 16 W. R. 
1090. — ■■CHELMSFORD. L.C.) : Baillie i\ Baillie 
(1867) 37 L. J. Ch. 225 : L. R. 5 Eq. 175, 181 ; 
17 L. T. 376 ; 16 W. R. 272. — MALINS, V.-c. ; 
Oakeley r. Ramsay (1872) 27 L. T. 745, 747. — 
MALINS, V.-C. ; Ewing v. On* Ewing (1SS4) 10 
App. Cas. 469, n. (in partjyaried, (1885) 10 App. 
Cas. 453 ; 53 L. T. 826.— H.L. (sc.)3). 

Mollett v. Enequist (1858) 27 L. J. Ch. 815 ; 
25 Beav. 609. — M.B.. explained. 

Tredegar (Lord) v. Windus (1875) 44 L. J. Ch. 
268 ; L. R. 19 Eq. 607 ; 32 L. T. 596 ; 23 W. R. 

511. — HALL, V.-C. 

• Cutts v. Biddell (1847) 1 De G. & Sm. 226. — 

KNIGHT BRUCE, V.-C. 

Referred to, Woodhams v. Anglo- Australian 
and Universal Family Life Assurance Co. (1S64) 

2 De G. J. <fc S. 162. — L.JJ. ; approved and 
applied, Escott r. Gray (1878) 47 L. J. C. P. 606, 
607 ; 39 L. T. 121.— grove and LINDLEY, JJ. 

Hervey v. Smith (1855) 1 K. & J. 389. — 
wood, v.-c. (see also 22 Beav. 289.— M.R.). 
Referred to, L. N. W. Ry. v. Lancashire and 
Yorkshire Ry. (1867) L. R. 4 Eq. 174; 36 
L. J. Ch. 479 ; 17 L. T. 43 ; 15 W. R. 810.— 
WOOD, v.-C. ; discussed and not applied, Allen r. 
Seckham (1S79) 48 L. J. Ch. 611 ; 11 Ch. D. 
790, 794 ; 41 L. T. 260 ; 2S W. R. 26.— C.A. 

Chapman v. Midland By. (18S0) 49 L. J. 
Q. B. 245. 449 ; 5 Q. B. D. 167. 431 ; 42 
L. T. 612 ; 22 W. R. 413, 592.— Q.B.D. and 
C a discussed' 

Norfolk (Duke) r. Arbuthnot (1880) 50 L. J. 
Q. B. 3S4 ; 6 Q. B. D. 279, 283 ; 29 W. R. 
337. — denman and lindley, jj. : Horner •>.*. 
Oyler (1880) 49 L. J. C. P. 655. — c.P. ; Rust r. 
Victoria Graving Dock Co. (1889) 60 L. T. 645.— 
C.A. And see “ COSTS,” vol. i., col. 735. 

London and County Banking Co. v. Lewis 

(1882) 21 Ch. D. 490 ; 47 L. T. 501 ; 31 
W. R. 233. — C.A., referred, to. 

Manchester Ship Canal Co. r. Manchester 
Racecourse Co. (1901) 70 L. J. Ch. 468 ; [1901] 
2 Ch. 37, 50 ; 84 L. T. 436 ; 49 W. R. 418.— C.A. 


17. Trial. 

Locke v. White, 34 W. R. 648. — north, j. ; 
reversed, (1886) 55 L. J. Ch. 731 ; 33 Ch. D. 308 : 
54 L. T. 891 ; 34 W. R. 747.— C.A. 

Philips v. Beale (1884) 54 L. J. Ch. SO ; 26 
Ch. D. 621 ; 50 L. T. 483 ; 3£W. R. 665.— 
C.A. 

Discussed and applied, Powell v. Cobb (1885) 
54 L. J. Cli. 962 ; 29 Ch. D. 486 ; 53 L. T. 188.— 
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PEARSON, J. (affirmed, C.A. cotton and fry, 

I. jj.) : dismissed ^ Fairburn r. Household (1885) 53 
L. X. 513.— c. a. cotton and lixdley. l.jj. 

Drury (or Durie) v. Hopwood (1860) 20 L. J. 
C. P. 351 ; 7 0. B. (X.s.) S35 : 6 Jur. (x.s.) 
705. — c.p. ; anti Helliwell v. Hobson 
(1858) 3 C. B. (x.s.) 761. — C.P., dismissed. 

Levy r. Bice (1870) L. It. 5 0. P. 119: 21 
L. X. 717; IS W. It. 458. — C.P. ; Church r. 
Barnett (1871) 40- L. J. 0. P. 138 ; L. It. 6 j 
C. P. 116 : 23 L. T. 705 ; 10 W. R. 411.— C.P. 

De Rothschild v. Shilston (1S53) <8 Ex. 503 ; 
22 L. J. Ex. 279 ; 1 W. It. 439 : S. C. now. 
De Rothschild v. Kell, 17 Jur. 561. — ex., 
explained. 

Jaclcson c. Kidd (I860) 29 L. J. C. P. 221 ; S 
C. B. (x.s.) 354 ; 6 Jur. (X.S.) 1117.— C.P. See 
■pen willes, J. 

dough v. Bertram (1857) 27 L. J. Ex. 53. — 
ex. ; and De Rothschild v. Shilston. 

referred to. 

Rogers v. Napier (1860) 6 Jur. (x.s.) 1161. — 
ex. See per martin, b. 

De Rothschild v. Shilston, explained. 

Church r. Barnett- (1871) 40 L. J. 0. P. 138 ;j 
L. R. 6 C. P. 116 ; 23 L. T. 705 ; 19 W. R. 414. 
— C.P. 

willes, J. — With respect to the so-called 
resolution of the judges in Be Rothschild v. 
Sh ilston , certainly it is not a rule in so far as it 
suggests that it is sufficient for the defendant, 
on an application to change the venue, to state 
in his affidavit as a ground for the change that 
the cause of action arose in some other county 
than that, in which the venue had been laid. 
After that case of Be Rothschild v. Shilston , j 
defendants, in practically undefended actions, 
attempted, but unsuccessfully, for the mere 
purpose of delay, to obtain an order to change 
the venue from Lon do#, where it had been laid, 
to some place in the country on an affidavit that 
the cause of action arose there. That part of 
the so-called resolution was never adopted, and 
was not properly a resolution of the judges at 
all. If it had been adopted it would have been 
made a rule of Court. There is, however, no such 
rule. — p. 140. 

Church v. Barnett, applied. 

Cossham r. Leach (1875) 32 L. T. 665. — c.p. 

Barry v. Peruvian Corporation (1S96) 65 
L. J. Q. B. 191 ; [1896] 1 Q. B. 20S ; 73 
L. T. 678 ; 44 W. R. 487. — C.A followed. 

Sea Insurance Co. v. Carr (1900) 69 L. J. 
Q. B. 954 ; [1901] 1 Q. B.7; 83 L. T. 517 ; 
49 W. R. 55 ; 2 Asp. M. C. 138 ; 6 Com. Cas. 

II. — C.A. HALSBURY, L.C., A. L. SMITH, M.R. 
and COLLINS, L.J. 

Mirehouse v. Barnett (1878) 47 L. J. Ch. 
689 ; 26 W. R. 690.— JESSEL, M.R., 
followed. 

Moss v. Bradburn (1884) 32 W. R. 368. — 
PEARSON, j. 

Cardinall v. Cardinall (1884) 53 L. J. Ch. 
636; Ch. D. 772 ; 32 W. R. 411.— 
PEARSON, J., referred to. 

Green r. Bennett (1884) 54 L. J. Ch. So ; 50 
L. T. 706 : 32 W. R. 84S. — CHITTT, J. 

O.C. . 


Cardinall v, Cardinall, commented on. 

Gardner r. Jay (1885) 29 Ch. D. 50; 54 

L. J. Ch. 762 : 52 L. T. 395 ; ,33 W. It. 470. 
— C.A. 

baggallay, L.J. — Reference has been made 
to . . . Cardinall v. Cardinall , the first part of 
the marginal note of which is in these terms : 
" An action, which falls within one of the classes 
of actions which . . . are specially assigned to 
the Ch. Div. will not be sent for trial by a jury 
unless it involves a simple issue of fact, the 
determination of which will decide the action.” 
When I first read that marginal note it occurred 
to me that that was in effect saying that if the 
action did involve a simple issue of fact the 
determination of which would decide the action, 
it should be sent for trial by a jury. I think, 
however, that, if fairly interpreted, it only 
means that unless it involves a simple issue of 
fact it will not be sent to a jury, but not 
necessarily that in every case if there is a simple 
question of fact it will be sent to a jury. When, 
however, I look at the judgment of the learned 
judge I think it supports the other interpretation, 
for I find the learned judge saying. i; I do not 
think it was the intention of the legislature, or 
of the judges who framed the new rules, that 
such a case as the present should be tried by a 
jury. I think the intention was, that if it. 
appeared that there was a simple question of 
fact, the verdict upon which would decide the 
issue in the action, it should be sent for trial by 
a jury.” Now, with regard to the case with 
which the learned judge was dealing, possibly 
this statement of opinion may be quite right, but 
1 am not prepared to concur in,the view that 
in every case in which there is some simple 
question of fact which will decide the whole of 
the matters in issue, it is to be sent to a jury. I 
can very well imagine a simple issue of fact, 
arising in an action properly assigned to the 
Ch. Div., upon which the judge is as capable of 
deciding as a jury, and as to which it would be 
an unnecessary expense to have a trial by jury. 
I think in each case the judge to whom the 
application is made must be guided by the cir- 
cumstances. — p. 56. 

bowex, L.J. to the same effect. 

fry', L. j. concurred. 

Clarke v. Cookson (1S76) 45 L. J. Ch. 752 ; 

2 Ch. D. 746 ; 34 L. T. 646 ; 24 W. R. 535. 

— HALL, V.-C., approred and followed. 

Warner r. Murdoch, Murdoch r. Warner (1877) 
46 L. J. Ch. 121 ; 4 Ch. D. 750 ; 35 L. T. 74S; 25 
W. R. 207.— M.R. and C.A. 

[This latter case came originally before Jessel, 

M. R., who said that he thought it right to follow 
the decision in Glarhe v. Coobton , that trials 
with a jury could not be heard before a judge of 
the Ch. Div. The C.'A. (James, L.J., Baggallay 
and Bramwell, JJ.A.) affirmed Jessel, M.R.. but 
Glarhe v. Cookson is not mentioned in their 
judgments. ] 

Clarke v. Cookson. 

Followed , Bordier v. Burrell (1877)46 L. J. Ch. 
615 ; 5 Ch. D. 512 ; 25 W. R. SOI.— JESSEL, M.R. ; 
explained , Ruston v. Tobin (1879) 10 Ch. D. 558, 
563 ; 40 L. T. Ill ; 27 W. R. 58S. — MALINS, V.-C. 
(affirmed, C.A.) ; approved , Singer Manufacturing 
Co. r. Long (1879) 11 Ch. D. 656 (see post, col. 
23S5) : referred to, Wedderburn t\ Pickering 
(1879) IS Ch. D. 769 ; 41 L. X. 523 ; 28 W. R. 239. 
—JESSEL, M.R, 
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Spratt’s Patent v. Ward & Co. (1875)) 48 l 
L. J. Ch. 045; 11 Cli. D. 240 ; 40 L. T. 
250 ; 2.7 AAb R. 470. — BACON, v.-C., 
ad hr red to. 

Garling v. Royds (1S76) 25 W. R. 128. 

• — V.C . , appro vet l. 

Singer Manufacturing Co. r. Loosr (1870) 48 
L. J. Ch. 047 ; 11 Ch. D. 650 ; 40 L.~T. 647; 27 
AY. R. 003. 

bacon, Y.-c. — But the judgment of Hall. V.-C. 
in Garling v. Hog a a expresses, in my opinion, 
distinctly the principle upon which the Court 
must act when it finds that in the case submitted 
for its decision there are questions of law — 
minute, serious, important questions of law — 
mixed up with questions of fact, and that it 
could not help the Court in the discharge of its 
plain duty to have findings of fact in the parti- 
cular circumstances insisted upon by the defen- 
dant, but only evade or at least baffle the plain- 
tiff in his attempt to obtain what he says is his 
right. — p. 645). 

[ In the judgment in the L. R. the case of Clarke 
v. Coalman. (supra, col. 2384) is the case referred 
to.] 

West v. White (1877) 46 L. J. Ch. 333 ; 4 
Oh. lb 631 ; 36 L. T. 95 ; 25 W. R. 342.— 
BACON, Y.-C., referred to. 

Back •?*. Hay (1877) *5 Ch. D. 235 ; 3G L. T.295 ; 
25 AY. R. 35)2." 

at ALINS, V.-C. — That many cases are proper for 
a jury. I agree, and T Yeti v. White was such a 
case, being a mere question whether some cement 
works were a nuisance. — p. 240. 

West y. White, followed. 

Bordier v. Burrell (1877) 46 1. J. Ch. 615; 5 
Ch. D. 512 ; 25 AY. R. SOL— JESSE lb M.R. 

West v. White, considered. 

'Wood and lvery, Ltd. v. Hamblet (1S77) 47 
L. J. Ch. 113; 6 Ch. D. 113.— JESSEL, M.R. ; 

Brooke •<;. AYigg (1878) 47 L. J. Ch. 749 ; 8 Ch. D. 
510, 514 ; 38 L. T. 732 ; 26 AY. R. 729.— MALINS, 
Y.-C.; affirmed, C.A. 

West v. White, referred to. 

Brooke y. W igg, pr i n ri plea applied. 

Ruston v. Tobin (1879) 10 Ch. D. 558 ; 
40 L. T. Ill; 27 AY. R. 588.— MALINS, Y.-C.; 
affirmed, C.A. 

West y. White, discussed and distinguished. 

Singer Manufacturing Co. v. Loo g (1879) 4S 
L. J. Ch. 647 ; 1 1 Ch. D. 656 ; 40 L. T. 647 ; 27 
AY. R. 903.— BACON, Y.-c. 

Swindell v. Birmingham Syndicate, Bir- 
mingham Syndicate v. Swindell (1876) 45 
L. J. Ch. 756 ; 3 Ch. D.127 ; 35 L. T. Ill ; 
24 AY. R. 911.— HALL, V.-C., and C.A. 

Referred to, AYest r. AYliite (1877) 46 L. J. Ch. 
833 ; 4 Ch. I). 631 ; 36 L. T. 95 ; 25 AV. R. 342.— 
BACON, V.-C. ; observations approved , Back r. Hay 
(1877) 5 Ch. lb 235 ; 36 L. T. 295 ; 25 AY. It. 
392.— MALINS, V.-C. 

Swindell v. Birmingham Syndicate, referred 
to. 

Ruston r. Tobin (1879) 10 Ch. D. 558 ; 40 L. T. 
Ill ; 27 AY. B. 588.- C.A. JESSEL, M.R., JAMES 
and beamwell, L.JJ. ; affirming malins, v.-c. 

JESSEL, M.R, — I am of opinion that, as was 
said in Swindell v. Birmingham Sgnd irate, the 
C. A. ought not as a general rule to interfere with 


the discretion of a judge as to the way in which 
a case before him shall be tried. There may be 
a ease so strong as to induce it to interfere, but it 
must be a very strong case. — p. 565. 

Swindell v. Birmingham Syndicate. 

Discussed. Ormerod v. Todmorden A fill Co. 
(1882) 51 L. J. Q. B. 348 ; 8 Q. lb I). 664 ; -16 
L. T. 669; 30 AY. R. 805.— c.A. brhtt and 
HCLKER, L.JJ. ; COLERIDGE, c.J. doubting', prin- 
ciple not applied , Jones r. Andrews (ISSN) 58 

T. 601.— c.A. cotton and fey, l.jj. 

Warner v. Murdoch, Murdoch v. Warner 
(1877) 16 L. J. Ch. 121 : 4 Ch. D. 750 ; 35 

L. T. 748 ; 25 AY. R. 207. — C.A. See supra. 
col. 2384. 

Discussed and not applied. Pillev r. Baylis 
(1877) 46 L. J. Ch. 847 ; 5 Ch. D. 241 ; 36 L. T. 296. 
— MALINS, V.-C.; referred to, Krehl r. Burrell 
(1878) 48 L. J. Ch. 252 ; 10 Ch. lb 420 ; 39 L. T. 
401 ; 27 \V. R. 234.— C.A. JAMES, BAG GAL LAY 
and THESIGKE, L.JJ. 

Bordier v. Burrell (1S77) 46 L. J. Oh. 615 ; 

5 Ch. D. 512 ; 25 AV. R. 801. — JESSEL, 

M. E., explained and approved. 

Ruston r. Tobin (1879) 10 Ch. D. 558 ; 40 L.T. 
Ill ; 27 AY. R. 558.— V.-C. ; affirmed, C.A. 

• malins, V.-C. — It was a case of alleged nui- 
sance by the darkening of an ancient window, 
and that being the one matter of f«ct to he 
deckled in the case, he [the M. R.] said it was a 
case for him to exercise the discretion given bv 
the 26th rule [of Ord. XXXVI.] in allowing the 
case to be tried by a jury. — p. 563. 

Bordier v. Burrell, applied. 

Usil r. Whelp ton (1881) 50 L. J. Ch. 511 ; 45 
L. T. 39 ; 29 AV. R. 799.— FEY, J. 

Back v. Hay (1S77) 5 Ch. D. 235 ; 36 L. T. 
295; 25 AV. R. 392.— MALINS, V.-C., 

referred to. 

Pilley r. Baylis (1S77) 46 L. J. Ch. 847; 5 
Cli. D. 241, 247 ; 36 L. T. 296.— MALINS, V.-C. 

Back v. Hay. Pilley v. Baylis and Sykes r. 
Firth (1877) 46 L. J. Ch. 627.— MALINS, 
v.-c., explained. 

Brooke v. AA^igg (1878) S Ch. Ib 510 ; 47. L. J. 
Ch. 749 ; 38 L. T. 73 2 ; 26 AY. R. 721).— Y.-C. ; 
affirmed, C.A. JESSEL, M.E., JAMES and BBAM- 
WELL, L.JJ. 

malins. Y.-C. — In Bach v. Jlag the defendants 
were charged with fraudulent misrepresentation 
in the formation of a company, and J thought 
that was a case to be decided in this Court. 
Pilley y. B aylis was a case for specific performance, 
and so was Sgltes v. Firth. In those cases I 
thought it desirable that they should be tried 
here, because from the nature of the cases they 
had always been within the jurisdiction of this 
Court, and I thought it was the proper tribunal. 
— p. 514. 

Back v. Hay, applied. 

Mirehouse r. Barnett (1878) 47 L. J. Ch. G89 ; 
26 AY. R. G90.— JESSEL, M.R. 

Back y. Hay, Pilley v. Baylis and Sykes 
v. Firth, adhered to. 

Ruston r. Tobin (1879) 10 Ch. D. 558 ; 
40 L. T. Ill ; 27 W. R. 558.— MALINS, Y.-C. ; 
affirmed, C.A. 
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Ruston v. Tobin. — c.A., commented on. 

Martin, In re, Hunt r. Chambers (1882) 20 
Ch. D. 365 ; 51 L. J. Ch. <183 ; 46 L. T. 300 ; 30 
W. R. 527. — C.A. ; revei sing BACON, v.-c. 

jessel, JM.R. — Then the next point to be con- 
sidered is, in what cases does the Court interfere 
with the discretion of a judge who has directed 
a case to be tried either with or without a jury ? 
He having that discretion. I take it there must 
be a plain and clear case to justify the 0. A. in 
interfering, for, as a general rule, the Court does 
not interfere with the exercise of the discretion 
of the judge. There must, be some special reason 
to induce it to do so. And here I wish to make 
an observation about the judgment of the 
late James, L.J., in Huston v. Tobin, f am satis- 
fied that, whether his words there are correctly 
reported or not, he did not intend to decide (1 
was sitting with him at the time, and I know 
there was no difference of opinion between u*} 
that in no case should the Court interfere, and I 
am sure he did not intend to overrule or inter- 
fere with his own decision in Guiding v. Wharton 
Saltworks Co. ( ( 1 8 7C») 1 Q. B. D. 374. — C.A., see 
post , col. 2498), in which he said the Court would 
interfere if there was serious injustice. In 
addition to that, there is another remark by 
James, L.J., in that case of Huston v. Tobin, with 
regard to another case in which the Court witt 
interfere, and that is, where the discretion has 
been exercised in a particular way, in conse- 
quence of an opinion on a point of law which 
the 0. A. thinks to be a wrong opinion. — p. 3(19. 
COTTON and BINDLEY, l.jj. concurred. 

Ruston y. Tobin, discussed. 

Ormerod r. Todmorden Mill Co. (1882) 51 L. J. 
Q. B. 348 ; 8 Q. B. D. 604 ; 46 L. T. <><>9 ; 30 
W. II. 805.— C.A. BRETT and HOLKER, L.JJ. ; 
Coleridge. C.J. doubting. 

Ruston v. Tobin, referred to. 

Martin, In re, Hunt v. Chambers (supra), 
princi pie a p proved. 

Burgoine r. Moordaff, Moordaff, In re (1883) 
52 L. J. P.77; 8 P. D. 205; 48 L. T. 504 ; 31 
W. R. 735.— c.A. BAGGALLAY and BINDLEY, 
L.JJ. 

Martin, In re, Hunt v. Chambers, distin- 
guished. 

The Temple Bar (1885) 11 P. D. (J ; 55 L. J. P. 
1 ; 53 L. T. 904 ; 34 W. R. 88 ; 5 Asp. M. C. 509.— 

C.A. ESHER, M.R., COTTON and BINDLEY, L.JJ. ; 

affirming butt, j. 

cotton, L.J. — Hunt v. Chambers . . . was 
decided on the rules of 1875, rules different from 
those now in force and under which the rights 
of the parties were different, so that it can have 
no bearing on the present case.— p. 9. 

The Temple Bar, explained. 

Martin, In re, Hunt v. Chambers, referred 
to. 

Coote r. Ingram (1887) 56 L. J. Ch. 634 ; 35 
Ch. D. 117;* 56 L. T. 300; 35 W. R. 390.— 
tiHiTTY, J. See judgment at length. 

The Temple Bar, explained. 

Martin, ^In re, Hunt v. Chambers, referred 
to. 

Fennessy r. Rabbits & Sons (1887) 50 L. T. 
138.— KAY, J. 


The Temple Bar. approved and followed. 

Martin, In re, Hunt v. Chambers, referred 
to. • 

Timson /*. Wilson: Fanshawe r. London Pm- 
vineial Dairy Co. (is 8 8) 38 Ch. L). 72 : 59 l. T. 
76 : 36 W. U. 418. — c.A. ; affirming kay, .t. 

Cotton, L.j. — Tn the case of The Temple Bur 
we hold, and as I think rightly, fur reasons 
which I need nor. repeat, that r. 0[UnI. XXXVI.] 
deals only with causes antimatters not mentioned 
in the preceding rules. — p. 75. 

BINDLEY. L.J. — As I said in The Temple Bar, 
the rules 2 — 7 of Owl. XXX VI. form a group of 
! regulations hanging together and requiring to be 
! read together. They form a new set of regula- 
| lions as to trial by jury, and we should only be 
misled if we were to go back to decisions on the 
Orders of 1875. . . . it. 6 gives no right to trial 
by jury in any case which before could be tried 
without a jury, without any consent of parties : 
The Temple Bar. The actions now before us are 
actions for nuisance in the Ch. Div. These 
before the Judicature Acts would be tried by a 
judge without a jury, unless he saw fit to direct 
them to be tried with a jury. They come within 
r. 7 (a). — pp. 76 — 77. 

Bowen. L.J. — 1 think we are bound by the 
decision in The Temple Bar , to hold that the 
applicants cannot claim a trial by jury as a 
matter of right. — p. 77. 

The Temple Bar; Timson v. Wilson; Fan- 
shawe v. London and Provincial Dairy 
Co., and Coote v. Ingram (supra, col. 2387), 
discussed. 

Att.-Gen. y. Vyner (1889) 38 W. R. 194.— 
C.A. COTTON, BOWEN and FRY, L.JJ.. 
distinguished. 

Jenkins r. Bushby (1891) 60 L. J. Ch. 254 ; 
[1891] 1 Ch. 484 ; 64 L. T. 213 ; 39 W. R. 321. 
—C.A. BINDLEY, lopes and kay, L.JJ. : revers- 
ing STIRLING, J. 

Jenkins v. Bushby, explained. 

Mangan v. Metropolitan Electric Supply Co. 
[1891] 2 Ch. 551 ; 65 L. T. 202.— C.A. BINDLEY, 
BOWEN and FRY, L.JJ. 

Bindley, l.j. — We were pressed with Jenkins 
v. Bushby. The Solicitor-General there urged 
that the plaintiffs had a right to a trial by jury ; 
that was decided against him. He then urged 
that there would be a miscarriage of justice 
unless there was a trial by a jury who could have 
a view. We thought that a view was essential 
to justice, and on that ground we interfered. 
Here I can see no reason to apprehend a failure 
of justice if the case is tried in the way which 
North, J. thinks the best. — p. 553. 

Jenkins r. Bushby, referred to. 

Baring Brothers & Co. r. North-Western of 
Uruguay Ry. [1893] 2 Q. B. 406 ; 9 E. 614 ; 69 
L. T. y 40. — C.A. 

Bindley, l.j.—' When we look at the rules and 
refer back to the exposition of them given in a 
case about which we took considerable trouble, 
Jenkins v. Bushby , we find that it is now 
settled that the expression “ in any other cause 
or matter” in r. 6 [Ord. XXXVI.] refers to all 
causes and matters not previously referred to. 
Amongst those causes or matters previously 
referred to are causes or matters which previously 
to the passing of the principal Act — that is, the 
Judicature Act, which came into operation in 
1875 — “could without any consent of parties 
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have been tried without a jury.” IE once you 
find that this is such a cause or matter, then the 
rule prim A faede applicable to it. is r. 7, which 
says that cases of that description are to be tried 
by a judge without a jury, unless otherwise 
ordered. — p. 110. 

lopes. l.j. to the same effect. 

Onnerod v. Todmorden Mill Co. (1882) 51 

L. J. Q. B. 318 : 8 Q. B. D. 601 ; 46 L. T. 
660 ; 30 AV. B. 80i>. — C.A.; COLERIDGE. 
C.J. doubting, referred to. 

Huxley r. West London Extension By. (1886) 
55 L. .1. Q. B. 506 : 17 Q. B. I). 373.— COLERIDGE, 
C.J. ; affirmed. o.A. esher, M.R., bowen and PRY. 

L. JJ. ; and (1880) 58 L. J. Q. B. 305 : 1 4 App. Cas. 
20 ; 00 L. T. 042 ; 37 W. K, 625 : 5 Times L. It. 
355. — Tl.L. (e.). 

Rowe v. Brenton (1828) 8 B. & O. 737 ; 3 
Man. & B. 133 ; 5 L. J. (o.s.) K. B. 137 ; 
32 B. B. 524. — K.B. : Att.-Gen. v. Plymouth 
Corporation (1754) Wight w. 134. — EX. : 
Att.-Gen. (Prince of Wales) v. St. Auhyn 
(1811) AViehtw. 167. — ex. : and Att.-Gen. 
r. Churchill (1841) 10 L. J. Ex. 314 : 8 

M. & W. 171 ; 9 D. P. O. 772 ; 5 Jur. 803. 
— EX., referred to. 

Att.-Gen. (Prince of Wales) r. Crossman (1866) 
Jj. li. 1 Ex. 381 : 4 H. & C. 568 ; 12 Jur. (N.S.) 
712 ; 14 L. T. 856 ; 14 AV. R. 996.—EX. 

Bowe v. Brenton, Att.-Gen. v. Churchill, 
and Att.-Gen. (Prince of Wales) v. Cross- 

man , considered. 

Dixon r. Farrer (1S86) 55 L. J. Q. B. 497 ; 17 
Q B. D. 658 ; 55 L. T. 438.— field and WILLS, 
JJ.; affirmed (post). 

Bowe v. Brenton, explained. 

Dixon v. Farrer (1886) 56 L. J. Q. B. 53 ; IS 
Q. B. D. 43 ; 55 L. T. 578 ; 35 AV. R. 95 ; 6 Asp. 

M. C. 52. — C.A., affirming S. C. (supra'). 

Paddock v. Forrester (1S40) 9 L. J. C. P. 
342 ; 1 Man. & G. 583 ; 1 Scott N. R. 341 ; 
8 D. P. C. 834. — C.P., discussed. 

Dixon r. Farrer. — q.b. and c.A. {supra). 

Bellamont’s (Lord) Case (1700) 2 Salk. 625. 

Dixon v. Farrer (1880) 55 L. J. Q. B. 497 ; 17 
Q. B. D. 658 ; 55 L. T. 438.— field and wills, 
jj. : S. C.. 56 L. J. Q. B. 53 ; 18 Q. B. D. 43 ; 55 
L. T. 578 ; 35 W. B. 95 ; 6 Asp. M. C. 52.— c.A. 

Bex v. Hales (1716) 2 Stra. 816.— K.B. ; Bex 
v. Wehh (1649) 1 Biderfln 412.— K.B. ; and 
Att.-Gen. v. Constable (1879) 48 L. J. Ex. 
455 ; 4 Ex. D. 172 : 27 AV. B. 001. — KELLY, 
C.B. and HUDDLESTON - , B., discussed. 
Dixon r. Farrer (18S0) 55 L. J. Q. B. 497 : 
17 Q. B. D. 658 ; 55 L. T. 438.— FIELD and 
WILLS, JJ. 

Bex v. Wilkes (1769) 4 Bro. P. C. 360; 19 
How. St. Tr. 1075. — H.L. (E.) ; and see 
4 Burr. 2527. 

Discussed. Bradlaugh i\ Reg. (1878) 3 Q. B. D. 
607 ; 38 L. T. 118 ; 26 W. R. 410 ; 14 Cox C. C. 
6S. — C.A. ; applied , Reg. r. Castro (1880) 49 
L. J. Q. B. 747 ; 5 Q. B. D. 490, 502 ; 48 L. T. 
78; 14 Cox C. C. 436. — C.A, (affirmed, H.L. 
(post) ) ; discussed' and followed, Castro v. Reg 
(1S81) 50 L. J. Q. B. 497 ; 6 App.. Cas. 229, 236 : 

44 L. T. 350 ; 29 AV. R. 609 ; 14 Cox O. C. 546 ; 

45 J. P. 452. — H.L. (E.) ; discussed, O’Brien r. 
Reg. (1890) 26 L. R. Ii\ 451, 464.— Q.B.D. 
(affirmed c.A, A. 


O’Brien v. Beg. (1849) 2 H. L. Cas. 465 ; 
Hodges’ Rep. — H.L. (ir.), considered. 

Mulcahy r. Reg. (1868) L. R. 3 H. L. 306.— 
H.L. (ir.) (8. O. Ir. R. 1 0. L. 13) ; O'Brien v. 
Reg. (1890) 26 L. R. Ir. 451.— q.b.d. and C.A. 

Mulcahy v. Beg., referred to. 

Levinger r. Reg. (1870) 39 L. J. P. O. 49 : L. R. 

3 P. C. 282, 290 ; 23 L. T. 302 ; 18 W. R. 1109.— P.c, 

Sandon (or Sandland) r. Proctor (1S28) 7 
B. & G. 800 ; 6 L. J. (o.S.) K. B. 138,— 
K.B. , referred to. 

O'Brien r. Reg. (1890) 26 L. R. Ir. 451. — c.A. 

Beg. v. Dudley (1884) 54 L. J. M. C. 32 ; 14 
Q. B. D. 273, 560 : 52 L. T. 107 : 33 AV. R. 
H47 : 15 Cox C. C. 024 : 49 J. P. 09.— 
c.c.R., discussed. 

O’Brien r. Reg. (1890) 26 L. R. Ir. 451. — C.A.; 
Pieg. ■?*. Brooke (1894) 11 Times L. It. 163. — 
wills and WRIGHT, JJ. 

O’Connell v. Beg. (1844) 11 Cl. & F. 155; 
9 Jur. 25 ; 1 Cox C. C. 413.— H.L. (ir.). 

Deferred' to. Att.-Gen. r. Sillem (1864) 33 
L. J. Ex. 92 ; 2 H. & C. 431. — EX. CH. (majority 
affirmed. 33 L. J. Ex. 209 ; 10 PI. L. Cas. 704 ; 

4 H. R. 29 ; 10 Jur. (N.S.) 446 ; 10 L. T. 434 ; 12 
*V. R. 641. — H.L. (e.) ; lords cranworth and 
wensleydale dissenting) ; distinguished , Irwin 
r. Grey (18G7) 36 L. J. C. P. 148 : L. B. 2 H. L. 
20 ; 16 L. T. 74 ; 15 AV. B. 593.— H.L. (E.) ; 
referred to , Burton v. Low (1867) 16 L. T. 385 ; 
15 AA r . R. 791.— C.P. 

O’Connell v. Reg., disputed from. 

Reg. r. Castro (1S74) 43 L. J. Q. B. 105 : L. R. 
9 Q. B. 350, 361 ; 30 L. T. 320 ; 22 AV. R. 187 ; 
12 Cox C. C. 454. 

BLACKBURN, j. (for the Court). — To substitute 
for the word “ trial ” the words “taking of the 
verdict,” or any similar words, or to construe the 
word “ trial” as limited r to the “ taking of the 
verdict,” would be ail alteration and straining 
of the words of the legislature for the purpose of 
defeating their obvious intention. We have no 
doubt that we cannot do so, and we should not 
have thought it necessary to render our reasons 
so much at length were it not for the expressions 
used by Tiiulal, C.J., in the opinion delivered by 
him in O' Connell v. Deg., which certainly are an 
authority to the contrary. It is to be remem- 
bered how that opinion came to be delivered. 
The Court of Q. B, in Ireland had, under the 
Irish Act, which is identical in its terms with 
the English Act, appointed days in the vacation 
after Hilary Term for the trial of that cause. 
On one of those clays the jury delivered in a 
long special finding on the issues, and on this 
finding many troublesome questions arose. Had 
the verdict been delivered on a day which 
actually as well as constructively fell in Hilary 
Term, the Court of Q. B. might, and on such 
findings probably would, have postponed sen- 
tence until those points were argued, and for 
that purpose have adjourned the cause till next 
term. Nor cau any reasonable doubt be enter- 
tained that in point of fact the Court of Q. B. in 
Ireland did, on receiving these findings, declare 
that they would do so, for on the first day of the 
next term, Easter Term, the partirs did appear, 
motions were made on their behalf in arrest of 
judgment and otherwise, and after long argu- 
ments, sentence was pronounced in Trinity Term. 
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Cut when the record was made up and returned 
in obedience to the writ of error, all that appeared 
on the record was that these special findings 
were taken on the 12th of February, being one 
of the days which, by virtue of the statute, were 
for the purposes of the trial to be deemed part of 
Hilary Term, and that on the loth of April, 
being' the first day of the ensuing Easter Term! 
the parties appeared, and that having done so, 
and taken various steps in the cause, it was 
continued into Trinity Term, in which the sen- 
tence was passed. The counsel for the defen- 
dants assigned thirty-three grounds of error, 
some of which were very serious, and on one of 
which the judgment was reversed. But many 
were frivolous, and amongst those was the 
twentieth objection, :: that there was not any 
proper continuance from the time when the ver- 
dict was given to the following Term, when the 
judgment was pronounced.” The H. L. had 
to determine for the first time whether this 
objection was good, and whatever might have 
been the judgment if there had been a long 
series of precedents determining that the absence 
of a formal entry was fatal, it is obvious that 
there could he but one decision when it was a 
case of the first, impression. The House thought 
fit to ask the judges amongst other questions, 
whether this was a good ground for reversing th% 
judgment. The unanimous answer of the judges, 
delivered by Tindal, G.J., was that it was not, 
and the judgment of the House was that it was 
not. But in delivering the reasons for that 
judgment, Tindal, C-.J. does undoubtedly, at 
p. 250 of the report, state as the ground of his 
opinion that the day appointed was a day in 
Term for the purpose of the trial, which no one 
doubts ; but. he assumes that the trial means in 
this statute the taking of the verdict and nothing 
more. He gives no reasons for this assumption ; 
it had not been argued at the bar of the House, 
and it evidently was not much considered. If 
this was part of the ratio decidendi of the Lords 
in that case, we should be obliged to submit 
to it. But the opinions of the judges rendered 
to the House are but advice to assist the House, 
as was strongly shown in that very case, where 
the Lords by a majority of one gave judgment 
contrary to the opinions of a great majority of 
the judges. But though not binding on us, the 
opinion of such an eminent lawyer as Tindal, 
C.J., is to be treated with great respect, and the 
more so as all the other judges subscribed to his 
opinion, giving this as a reason. We should 
not, therefore, presume to dissent from that 
opinion if it were not that we find this point 
was not argued, and the opinion seems to have 
been hastily adopted without considering the 
reasons, which we think would have brought 
those learned persons to an opposite opinion, and 
which certainly lead us, without any doubt, to 
hold that the sentence was in this case properly 
pronounced. — p. Til. 

O’Connell v, Beg., referred to. 

Anderson v. Morice (1876) 46 L. J. C. P. 11 ; 
1 App. Gas. 713, 751 : 35 L. T. 566 ; 25 \\\ R. 14.— 
H.L. (E.) ; LORDS 0 ? HAGAN and SELBORNE dis- 
senting ; Keg. ■/*. Castro (1880) 49 L. J. Q. B. 
747 ; 5 Q. B. D. 490, 517; 43 L. T. 78 : 14 Cox 
C. C. 436. — <?.A. (supra, col. 2389) ; Mackonochie 
r. Penzance (1881) 50 L. J. Q. B. 611: 6 App. 
Cas. 424, 445 : 44 L. T. 479 ; 29 W. K. 633 ; 45 
J. P. 584. — H.L. (E.) ; Enraght v. Penzance 


(Lord) (18*2; 51 L. J. Q. B. 5t>7 : 7 Api». Gas. 
240. 250 : 46 L-. T. 779 ; 30 W. LI. 753 ; 46 J. P. 
644. — H.L. (e.). * 

O'Connell v. Beg., explained. 

Combe r. De la Bere (1882) 22 Oh. I>. 316 ; 
47 L. T. 185 ; 31 W. K. 24 . — chitty, J. ; 
affirmed, 48 L. T. 298 ; 31 W. K. 25S.—C.A. 

chitty, j. — T he H. L. since the conclusion of 
the argument before me, decided in Kara ({lit v. 
Penza nee (Lord') (supra") that the principle of 
O'ConnelVs Case docs not apply to an ecclesi- 
astical sentence, so as to afford ground for prohi- 
bition. O' Connell's (. 'ase was decided by a court 
of error, where there was no jurisdiction to alter 
the sentence. — p. 322. 

O’Connell v. Beg., discussed. 

Mogul Steamship Go. r. McGregor. Gow & Co. 
(1885) 54 L. J. Q. B. 540 : 15 Q. B. D. 476,, 484 ; 
53 L. T. 268 : 49 J. P. 649.— Q.B.D. ; and (18*9) 
58 L. J. Q. B. 465 ; 23 Q. B. D. 598, 010 : 61 
L. T. 820 ; 37 W. K. 756 ; 58 J. P. 709, 724 ; 
6 Asp. M. (!. 455 : 5 Times L. K. 638. — C.A. 
esiier, m.r. dissenting ; Leathern v. Craig [1899] 
2 Ir. E. 711, 761. — C.A. (affirmed " nom. 
Quinn r. Leathern (L901) 70 L. J. P. 0. 70 ; 
[1901] A. G. 495 ; S‘5 L. T. 289 : 50 W. E. 139 ; 
65 J. P. 70S: — H.L. (IR.) ) : Hex i\ Plummer (1902) 
71 L. J. K. B. 805 : [1902] 2 K. B. 339 ; 86 L. T. 
S36 ; 51 W. K. 137 ; 66 J. P. 647.— C.C.R. 

And see 11 Criminal Law” vol. i.,,col. 782. 

Eeg. v. Castro (1874) 43 L. J. Q. B. 105 ; 
L. E. 9 Q. B. 350 : 30 L. T. 320 : 22 \V. E. 1 87 : 12 
CoxG. G. 454. — Q.B. ; affirmed, C.A. and H.L. (PL) 
(supra, col. 2389). 

Eeg. v. Castro, referred to. 

Dixon r. Farrer (18,86) 17 Q. B. D. 658 ; 55 
L. J. Q. B. 497 : 55 L. T. 438.— FIELD and WILLS. 
JJ. ; affirmed, 56 L. J.Q. B. 53 ; 18 Q. B. D. 43 ; 
55 L. T. 5 78 : 35 W. E. 95 : 6 Asp. M. O. 52.— 

C.A. ESHER, M.R.. LINDLEY and LOPES, L.JJ. 

wills, J. — In Reg. v. Castro, a trial at bar 
was granted on the demand of the Attorney- 
General prosecuting on behalf of the Crown. — 
p. 666. 

Beg. v. Castro, applied. 

Reg. r. Poole Corporation (1887) 56 L. J. M. C. 
131 ; 19 Q. B. D. 6S3 ; 57 L. T. 485 ; 36 W. B. 
239; 16 Cox 0. C. 323; 52 J. P. 84.— 

COLEEIDG-E, C.J. and DENMAN, ,1. 

Bolivia Eepublic v. National Bolivian 
Navigation Co. (1876) 24 W. E. 361. — 
JESSEL, M.R., followed. 

Grosvenor c. White (1890) 61 L. T. G63 ; 38 
W. 11. 201.— NORTH, J. 

Emma Silver Mining Co. v. Grant (1879) 11 
Ch.D. 918 ; 40 L. T. S04 .— jessel, M.R. ; varied , 
C.A. JAMES, BRAMWELL and BRETT, L.JJ. 

Emma Silver Mining Co. v. Grant, dis- 
cussed. 

Tasmanian Main Line By. r. (lark (187*9) 27 
W. E. 67.— DENMAN and LIND LEY, L.JJ. 

Emma Silver Mining Co. r. Grant, limited. 
Piercv r. Young (1880) 15 Oil. D. 175; 42 
L. T. 292. 

jessel, m.r. — T he object of the Judicature 
Act was to try all disputes together, and it was 
considered a beneficial object. Separate trials 
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of separate issues are nearly as expensive as 
separate actions, and ought certainly not to be 
encouraged, ami they should only be granted on 
special grounds. Consider for a moment three 
illustrations I gave in Emma Silrer Mining Co . 
v. Grant, when I directed an issue to be tried. 
The first case was that of a lady who alleged 
that she was the legitimate child of somebody, 
and as such entitled to an account, but her 
legitimacy was denied. If the plaintiff was 
legitimate, her right to an account was not 
contested, hut the cost of taking the account 
would have been enormous, so that if I had 
directed the account in the first instance and 
decided the legitimacy afterwards, the whole 
costs would have been thrown away. Therefore 
it was essential to decide the question of legiti- 
macy first. It was not a case really for directing 
an issue for the trial as distinguished from trying 
the action, if the case had come on in the regular 
way, the only question to be tried would have 
been legitimacy. It was expediting the trial on 
the only question that could bo tried. The two i 
next cases were very peculiar. The one was an 
heir-at-law case, in which the plaintiff was a 
pauper with a fishing action, a very special case 
indeed, and there was evidence — strong evidence, 
and it turned out to be satisfactory evidence — 
that, the plaintiff had no claim at all. 1 have no i 
such evidence here. As 1 said before, I cannot 
tell by the affidavits who is right and who is 
wrong. There is a statement by one side met by 
a contradictory statement on the othei\ One 
cannot say in this case that there is primd facie 
evidence that the defendant is right upon the 
issue, as there was in that case. The third case 
was still more remarkable, because it was not only 
a pauper plaintiff, but a pauper set. up by other 
persons to sue on his and their behalf, and in 
that case, no doubt, it would have been an 
enormously expensive action to try. The simple 
question was whether he was a tenant of the 
manor or not. The defendant produced the 
Court rolls, and showed that his name was not 
entered as tenant. There was the strongest 
prima fade evidence that he was not tenant: 
I therefore thought it right first to put him to 
the proof that he was tenant, but he failed to 
prove it, and there was an end of the action. 
Here there is a conflict of testimony, and I have 
no means of forming an opinion as to which is 
right and which is wrong. I think that the 
application of the rule should be limited to 
extraordinary and exceptional cases, and I think 
Emma Silver Miniiuj Co. v. Grant was an 
extraordinary and exceptional case. — p. 170. 

Pierey v. Young (supra), referred to. 

Liverpool, Brazil and River Plate Steam 
Navigation Co. v. London and St. 
Katherine Steam Navigation Co., W. N. 

(1875) 203. — LUSH, .T., applied. 

Smith v. Hargrove (1885) 10 Q. B. I). 183 ; 84 
W. E. 294. — POLLOCK, B. and MANISTY, J. 

Ogle V. Brandling (1831) 2 lluss. & M. 688. 
— l.c ., followed. 

Anon. (1874) 30 L. T. 153 ; 22 \V. R. 512. — 
BACON, V.-C. 

Andrew v. Raeburn (1874) L. E. 9 Ch. 522 ; 
31 L.T.73 ; 22 W. R. 504,— L.C. and L.JJ., 
referred to. 

Nagle- Gilman r. Christopher (1870) 40 L. J. 
Ch. 60 ; 4 Ch. X). 173. — JESSEL, M.R. 


Jacks v. Mayer (1799) 8 Term Rep. 245. — ! 
K.B. ; and Ellis v. Trusler (1772) 2 W. B1 
798. — C.P., overruled. 

Claudet v. Prince (ISO 7) 36 L. J. Q. B. 196 ; 
L. R. 2 Q. B. 400, 409 : 8 B. & 8. 300 ; 16 L. T. 
397 ; 15 W. R. 794. — MELLOR, J. 

Stockton and Darlington Ry. v. Fox (1S51) 
20 L. J. Ex. 90 ; 0 Ex. 127 ; 2 L. M. «fc P. 
Ill . — EX., followed. 

Cawley v. Knowles (1804) 16 C. B. (n.s.) 
107. — C.P., distinguished. 

Claudet /■. Prince (1867) 30 L. J. Q. B. 190 ; 
L. R. 2 Q. B. 400 ; 8 B. & S. 300 : 16 L. T. 397 ; 
15 \V. R. 794. — MELLOR, J, 

Leigh v. Brooks- (1877) 40 L. J. Ch. 344 ; 5 
Ch. D. 592 : 25 W. It. 401. — C.A., discussed. 
Hoch r. Boor (1880) 49 L. J. C. P. 005 ; 
43 L. T. 425. — c.A. BRETT, cotton and 
THESIGER, L.JJ. 

Hoch v. Boor and Leigh v. Brooks, 

referred to. 

Hacker r. Engozine (1881) 44 L. T. 308. — 

DENMAN, J. and POLLOCK. B. 

Hoch r. Boor, referred to. 

« Ormerod v. Todmorden Mill Co. (1882) 51 
L. J. Q. B. 34S : 8 Q. B. D.604 ; 40 L. T. 069 ; 
30 W. R. 805. — C.A* 

Leigh v. Brooks and Hoch v. Boor, discussed 
and approved. 

Dimmock r. Randall (18S9) 5 Times L. R. 35S. 
—C.A. ESHER, M.R., BOWEN and FRY, L.JJ. 

Cruikshank v. Floating Swimming Baths Co. 
(1876) 45 L. J. C. P. 684 ; 1 O. P. D. 260 ; 
34 L. T. 733; 24 W. R. 044.— C.P.D., 
adhered to . 

Lloyd c. Lewis (1876) 46 L. J. Ex. 81 ; 2 Ex. D. 
7 ; 35 L. T. 539 ; 25 W. R»102. — C.A. 

Lloyd v. Lewis, expressions explained. 
Krederici v. Vanderzee (1877) 2 C. P. D. 70 ; 
46 L. J. C. P. 194 ; 35 L. T. 889 ; 25 W. R. 389. 
—C.A. 

brett, j.a. — I wish to mention that in a case 
which came before us a short time ago [Lloyd v. 
Lewis'] I used the words “ crotchety technical- 
ity,” and I am told that l have been supposed to 
have used those words with respect, to the 
decisions of some of the judges. I had no such 
1 intention, and what I said related to no parti- 
cular person engaged in the case, but to crotchety 
persons who from time to time suggest technical 
subtleties in construing these rules. I said, 
speaking as of a rule of construction, that this 
Court o'uglit to discourage these attempts, my 
notion being, that these rules should be construed 
broadly, so as to avoid technical difficulties. — 
p. 73. ' j 

Lloyd v. Lewis, discussed. 

Johnson r. Wilson (1882) 46 L. T. 647. — c.A. 

Weed v. Ward (1889) 58 L. J. Ch. 454 ; 40 
Oh. D. 555 : 60 L. T. 208 ; 37 W. R. 406. 
— C.A., referred to. 

Hurlbatt v. Barnett & Co. (1892) 32 L. J. Q. B, 
1 ; [1893] 1 Q. B. 77 ; 4 R. 103 ; 67 L. T. SIS; 
41 W. R. 33.— C.A. ESHER, M.B., lopes and 
KAY, L.JJ. 
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Brocas v. Lloyd (18.16) 26 L. J. Ch. 7,1 8 : 
28 Bear. 129 : 2 Jur. (x.s.) .155 ; 4 W. IL 
.140 . — noil ILLY, M.R.. 'tlixvHxxrJ. 

"Working Elen’s Mutual Society, In ns (1882) 
.11 L. J. Ch. S50 : 21 Ch. D. 831 (posf). 


Working Men’s Mutual Society, In re> 

referred to. 


Laskier v. Tekeian (1892) 07 L. T. 121. — j 
A. L. SMITH and LAWRAXOE, JJ., din- j 
t i ng u lahed. ■ 

Baxter r. Holds worth (1898) 08 L. J. Q. B. j 
1.14 : [1899] 1 Q. B. 266 47 W. R. 170.— c. A. j 
A. L. smith, L.J. — In that case the plaintiff, in 1 __ _ „ „ 

an action where the venue was Middlesex, gave ■ Wiltshire v. Marshall. M. Is. (i860) SO. 
ten days' notice of trial for the Liverpool Assizes, j —wood, v.-c., dtsr tinned . 

The Court held that that notice was a nullity, ' orking Men s Mutual ^ocuety. In re^ (1882) 
and that an order that the notice should stand ^ * “} < " 1 * j ? 

made after the giving of the notice of trial, but . 1CAY ; J * 

at such a time that the notice was not a ten daj's’ ; 
notice, could not stand. The notice of trial there ! 

was in effect only a seven clays’ notice That ' chamberlain r. Stonclmm (ISS'O .‘.0 L. J. 
case does not decide that the Court could not n oi n n no t J 00 

order a ten days' notice of trial before trial. ^ A^'DDI Aox B and stephfn- V 

The judge may order that the notice of trial may j " ' lu 1 "‘- b. and siei he>, j. 

be given for the first day of the Assizes, but that j Child v. Stenning (1878) 47 L. J. Ch. 371 ; 
the case shall not come on for trial until ten i 7 Ch. 13. 418; 88 L. T. 232: 23 W. 11.28.1. — 
days after the notice of trial. That is what the j fry, .t. : retried . (1879) 48 L. J. Ch. 392 : 11 Ch. 

order here does. -r-p. 155. i D. 82 ; 49 L. T. 3u2 ; 27 W. 11. 482. — C.A. And 

COLLINS, L.J. to the same effect, me BY, l.j. J nee S. C. on demurrer (1877) 48 L. J. Ch. 523 ; .1 

concurred. j Ch. I). 095 ; 38 L. T. 428 ; 25 W. It. 519.— C.A. : 

r i. m i reversing HALL. v.-c. 

Jacobs v. Allen (1*04) 1 Salk. 2t . — trevor. [ 

c. J. , d invented from . j Child v. Stenning [48 L. J. Ch. 523], 

Sadler r. Evans (1 788) 4 Burr. 1984 ; S.C., Bull. ! referred to. 

133. — Mansfield, C.J. ■' Cargill r. Bower (1878) 47 L. J. Ch. 649 ; 10 

* Ch. D. 502 : 38 L. T. 779 ; 26 W. H. 718.— FEY, J. 
Sadler v. Evans, dinting ui&hetl. I 


Att.-Gen. r. Thornton (1824) McCle. 600 ; 13 
Price SO 5 ; 2 St. Tr. (x.s.) 130.— EX. 


Child v. Stenning, dint: tinned. 

Tritton r. Bankart (1887) 56 L. J. Ch. 629 ; 56 
L. T. 306 : 35 W. It. 474 .— kekewich, j. 


Edgar v. Halliday (1850) 1 L. M. & P. 367. — 
C.P., overruled. 

Driscoll r. Wlialley (1852) 21 L. J. Q. B. 232; 
16 Jur. 150 . — q.b. 

Nicholson v. Smith (1822) 3 Stark. 128. — 
ABBOTT, C.J. ; and Wallace v. Small 
(1830) M. &: M. 446.— tenterden, C.J., 
disc tinned. 

Powell v. M‘ Glynn and Bradlaw (1901) [1902] 
2 Ir. Pi. 154.— q.b.d. &nd C.A. 

Brown v. Wren Brothers (1895) 64 L. J. Q. B. 
129; [1895] 1 Q. B. 390; 15 R. 239; 72 
L. T. 109; 43 W. R. 351. — WILLS and 
Wright, jj., discussed. 

Powell v. M‘Glynn and Bradlaw (1901) [1902] 
2 Ir. R. 154. — Q.B.D. 

Greenough v. Eccles (1859) 28 L. J. C. P. 
160 ; 5 C. B. (n.s.) 786 ; 5 Jur. (N.S.) 766. 
— C.P., applied. 

Piice t\ Howard (1886) 5,1 L. J. Q. B. 311 ; 16 
Q. B. D. 681 ; 34 W. R, 532. — gkove and 
STEPHEN, JJ. 

Peaceable d. Uncle v. Watson (1811) 4 
Taunt. 16 ; 13 It. It. 552. — K.B., applied. 
Reg. t\ Birmingham Overseers (1861) 31 L. J. 
M. C. 63 ; 1 B. & S. .763 : 8 Jur. (N.S.) 37 ; 5 
L. T. 309 ; 10 W. R. 41.— Q.B. ; Sly r. Sly 
(1877) 46 L. J. P. 63 ; 2 P. D. 91, 93 ; 25 W. R. 
463. — H ANNEX, P. 

Price v. Manning (1889) 58 L. J. Ch. 649 ; 
42 Ch. D. 372 : 61 L. T. 537 ; 37 \V. R. 
785.— C.A. COTTON, FRY and LOPES, L. JJ., 
discussed. 

Darroch r. Kerr (1901) 4 Fraser 390, 399. — 
COURT OF SESSION. 

Clark v. Gill (1854) 23 L. J. Ch. 711 ; 1 
K. & J. 19 ; 2 W. R. 652.— WOOD, v.-C. ; and 


Child v. Stenning, referred to. 

O’Keefe v. Walsh [1903] 2 Ir. R. 681, 719.— 
k.b.d., affirmed C.A. 

Jewell' v. Parr (1853) 13 C. I>. 909, 916. — 
C.P., referred to. 

Rvder ?\ Wombwell (1SGS) 38 L. J. Ex. S ; 
L. R. 4 Ex. 32, 39 ; 19 L. T. 491 ; 17 W. R. 
167.— ex. ch. (^‘-Infant,” vol. i. col. 1295); 
Steward r. Young (1870) 39 L. J. C. P. 85 ; L. R. 
5 C. P. 122, 128 ; 22 L. T. 168 ; 18 W. R. 492. 
— C.P. ; Gee r. Metropolitan Rv. (1S73) 42 L. J. 
Q. B. 105 ; L. R. 8 Q. B. 161, 177 ; 28 L. T. 2S2; 
21 W. R. 584 . — ex. CH. ; Metropolitan Ry. r. 
Jackson (1877) 47 L. J. C. P. 303 ; 3 App. Cas. 
193, 207 ; 37 L. T. 679 ; 26 W. R. 175.— H.L. (e.) ; 
Dublin, Wicklow and Wexford Rv. r. Slattery 
(1878) 8 App. Cas. 1355, 1171 ; 89 L. T. 365 : 27 
W. R. 191.— H.L. (IR.) : Hall v. Jupe (1SS0) 49 
L. J. C. P. 721, 729 ; 43 L. T. 411.— C.P. 

Berdan v. Greenwood (1880) 20 Ch. D. 764, n. ; 
46 L. T. 524, n. — C.A.: and Nadin v. Bassett 
(1883) 53 L. J. Oil. 253 : 25 Ch. D. 21 ; 
49 L. T. 454 ; 32 W. R. 70.— C.A., din- 
ting visited. 

Armour r. Walker (1883) 25 Ch. D. 673 ; 53 
L. J. Ch. 413 ; 50 L. T. 292 ; 32 W. R. 214.— C.A. 

COTTON, LINDLEY and FRY, L.JJ. 

cotton, L.J. — hi that case [Berdan v. Green- 
wood] we thought he (the plaintiff) was keeping 
out of the way (p. 676). . . . This is not a case of 
identity like JVadin v. Bassett, and I . rather 
doubt whether" the action turns much on any 
dispute as to facts. — p. 677. 

Berdan v. Greenwood and Boyse, In re, 
Crofton v. Crofton (1882) 51 L.J. Ch. 660 ; 
20 Ch. D. 760 ; 46 L. T. 522 ; 30 W. R. 
812. — FRY, J., referred- to. 

Coch v. Allcock (1888) 21 Q. B. D. 1.— FIELD 
and WILLS, JJ. ; affirmed, 57 L. J. Q. B. 489 ; 21 
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Q. B. P. 178 ; 36 AY. R. 747 — c. A. esher. m.r., 
LIKDLEY and LOPES, L.JJ. And see “ Evidence,” 
yoI. i., col. 1044* 

Bidder y. Bridges (18S4) 26 Ch. D. 1 : 50 L. T. 
287 ; 32 AY. R. 445.— C.A. 

See Anthony Birrell Pearce & Co.,Inre ; Doig r. 
Anthony Birrell Pearce k Co. (1809) 68 L. J. C-h. 
444; [iS99] 2 Ch. 50 f 52; 80 L. T. 688.— 
KEKEWICI-I, J. ; and Young Manufacturing Co- 
in re, Young v. Young Manufacturing Co. (1900) 
69 L. J. Ch. S68 : [1900] 2 Ch. 753, 735; S3 
L. T. 418 ; 49 AY. R. 115.— O.A. 

Young Manufacturing Co. , In re, Young v. 
Young Manufacturing C o., followed. 
Badische Anilin und Soda Fabrik r. AY. S. 
Thompson, Ltd. (1902) 19 Rep. Pat. Gas. 502. — 
BUCKLEY, J. 

Lacharme v. Quartz Bock Mariposa Salt 
Mining Co. (1862) 31 L. J. Ex. 508 ; 1 
H. & C. 134; 10 AY. R. 799.— EX., dis- 
tinguished. 

Dickson r. Neath and Brecon Rv. (1869) L. R. 

4 Ex. 87, 91 ; 38 L. J. Ex. 57 ; 19 L. T. 702 ; 17 
AY. R. 501.— EX. 

Goodtitle d. Bevett v. Braham (1792) 4 
Term Rep. 497. — K.B. 

JS'ot followed , Carey r. Pitt (1797) 2 Peake, 
130; 4 R. R. 895; discussed, Doe d. Bather r. 
Brayne (1848) 17 L. J. C. P. 127; 5 C. B. 655.— 
c.P. See post. 

Doe d. Corbett v. Corbett (1813) 3 Camp. 
368. — BAYLEY, J. ; and Doe d. Wollaston v. 
Barnes (1834) 1 M. & Rob. 386 ; 42 R. R. 
810. — D EXMAX, c.J., not followed. 

Doe d. Bather c. Brayne (1848) 17 L. J. C. P. 
127 ; 5 C. B. 655. 

COLTMAX, J. — Doe d. Corbett v. Corbett and 
Doe d. Wollaston v. Barnes are entitled to great 
respect although decided merely at Nisi Prius. At 
the same time it does not seem that there was any 
desire or any possibility to bring those decisions 
before the Court, and the parties respectively 
seem to have been satisfied with the decisions. — 
p. 131. 

maule, J. to the same effect. 

CKESSWELL, J. — Goodtitle v. Braham {supra) 
has never been supported to the extent there ruled. 
In such a case now there can be no question that 
the defendant would not be entitled to the 
general reply, but still that case may be con- 
sidered law, so far as deciding that, in a question 
between heir-at-law and devisee, if the heirship 
be admitted, the devisee begins ; that means, it 
must be admitted that the plaintiff is heir-at-law 
up to the time of the death. In Doe v. Tucker 
{post) the defendant would not admit that the 
seisin of the ancestor continued up to the time 
of the death ; an intervening conveyance was 
set up ; and, consequently, the defendant was 
not allowed to begin. — p. 132. 

Doe d. Tucker v. Tucker (1S30) M. k M. 
536. — BOLL AND, B., discussed . 

Doe d. Bather v. Brayne (1848) 17 L. J. C. P. 
127 ; 5 O. B. 655. — c.P. See supra. 

Huckman v. Fernie (1838) 7 L. J. Ex. 163 ; 
3 M. k AY. 505 ; 1 H. k H. 149 ; 2 Jur. 
444.— EX., followed. 

Geacli Ingall (1845) 15 L. J. Ex. 37 ; 14 M. k 
W. 95 ; 9 Jur. 691. — EX* 


Huckman v. Fernie, corrected. 

Cripps v. Wells (1843) Gar. k Mar. 489.— 
rolfe, B., appeared. 

Booth r. Millns (1846) 15 L. J. Ex. 355 ; 15 
M. k W. 669 ; 4 D. k L. 52.— EX. 

Huckman v. Fernie, referred to. 

Edwards r. Matthews (1847) 16 L. J. Ex. 291 ; 

4 D. k L. 721 ; 11 Jur. 398.— EX. 

Huckman v. Fernie, corrected. 

Edwards v. Matthews, adhered to. 

Brandford (or Band ford) r. Freeman (1850) 20 
L. J. Ex. 36 ; 5 Exch. 734 ; J4 Jur. 987 .— ex. 

pollock, c.B. — 1 adhere to the decision in 
Edwards v. Matthews. — p. 37. 

parke, B. — One of the first cases on this 
subject was Huckman v. Fernie , where Lord 
Abinger is reported to have said : “ J cannot say 
we should interfere lin a very doubtful case, but 
if the decision of the judge were clearly and 
manifestly wrong, the Court would interfere to 
set it right.” Now that is an inaccuracy ; and 
1 1 have corrected it in my own hand in the copy 
of Meeson k AYelsby which is in this Court. 
What Lord Abinger said was, that the order of 
beginning is a matter, for the disposal of the 
judge at Nisi Prius, but if his ruling did clear 
and. manifest wrong the Court would interfere 
to set it right ; and that view of his language 
is confirmed by the note appended to the 
• report of Edwards v. Matthews in the Jurist. — 
p. 37. 

Brandford v. Freeman, discussed. 

Beaufort (Duke) r. Crawshay (1866) 35 L. J. 
0. P. 342 ; L. It. 1 C. P. 699 ;1H. & R. 638 ; 12 
Jur. (N.s.) 709 ; 14 L. T. 729 ; 14 \Y. R. 989.— 
C.P. 

Smith v. Braine (1851) 20 L. J. Q. B. 201 ; 
16 Q. B. 244; 15 Jur. 287. — Q.B. ; and 
Harvey v. Towers 71851) 20 L. J. Ex. 
318; 6 Ex. G56 ; 15 Jur. 544. — EX., 
discussed. 

Dublin, AYicklow and Wexford Ry. v. Slattery 
(1878) 3 App. Cas. 1155, 1204 ; 39 L. T. 365 ; 27 
W. R. 191.— H.L. (E.) ; LORDS HATHERLEY, 
Coleridge and blackburn dissenting. . 

European Central Ry.. In re ; Gustard’s Case 
(1869) 38 L. J. Ch.' 610 ; L. R. 8 Eq. 438 ; 
21 L. T. 196.— JAMES, V.-C., referred to. 

European Central Ry., In re, Holden’s Case 
(1869) L. R. 8 Eq. 444 ; 21 L. T. 197; 17 W. R. 
875.— JAMES, V.-C. 

Hill v. Cowdery (1856) 25 L. J. Ex. 2S6, n.; 
1 H.&N. 360 ; 4 AY. R. 681.— E x.. followed. 

Redway r. Sweeting (1867) 36 L. J. Ex. 185 ; 
L. R. 2 Ex. 400 ; 16 L. T. 495 ; 15 \Y. R. 908.— EX. 

Gregory v. Brunswick (Duke) (1843) 13 
L. J. C. P. 34 ; 1 Car. k K. 24 ;1]}.&L. 
803 ; 8 Jur. 148. — C.P., referred to. 

Hemvood r. Harrison (1872) 41 L. J. C. P. 206 ; 
L. R. 7 C. P. 606 ; 26 L. T. 938 ; 20 AY. R. 1000.— 
C.P. ; GROVE, J. dissenting. 

Bray v. Somer (1862) 31 L. J. M. C. 135 ; 2 
B. k S. 374; 8 Jur. (N.s.) 716 ?G L. T.49 ; 
10 AY. R. 354. — Q.B followed. 

Edney r. Smallbones (1.809) 21 L. T. 506. — 
SIR R. PHILLIMORE. 
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Haldane v. BeaucErk (1849) 18 h. J. Ex. 
227 ; 8 Ex. 658 ; 6 D. & L. 642 ; 13 Jur. 
826. — EX., followed but questioned. 

Montague v. Smith (1851) 21 L. J. Q. B. 78 ; 
17 Q. B. 688, 592. 

CAMPBELL, c.J. — 1 feel bound bv Haldane v. 
j Bean clerk, although I entertain great doubt of 
the soundness of that decision. ... In points of 
practice it is extremely desirable that there 
should be an uniformity of proceeding in all the 
Courts. I trust that we may soon see an entire 
alteration in the course of proceedings as respects 
special juries. — p. 74. [6W? 15 & 16 Viet. c. 76, 

s. 118.1 

Newman v. Graham (1S51) 11 C. B. 158. — 
c.r. ; and Montague v. Smith, discussed. 

Irwin c. Grey (1865) 19 C. B. (N.s.) 585, 601 


L. J. Q. B. 818 : 18 Q. B. D. 822 ; 56 L. T. 861 ; 
85 W. B. 594. — BAY and WILLS, JJ. See extract, 
supra. % 

Everett v. Youells (1882) 3 B. & Ad. 349. 
— K.E.. referred to. 

j Carnegie v. Carnegie (1886) 17 L. B. Ir. 430. — 
| WARREN, j. : affirmed, C.A. 

' Powell v. Sonnett (1826) 3 Bing. 381 ; 11 
i Moore 330. — EX. ch. ; affirmed. (1827) 1 JDow A; 
; Cl. 56 ; 1 Bligh (N.s.) 545. — H. L. (e.). 

Powell v. Sonnett, followed. 

Bex r. Johnson (1836) 6 X. & M. 883 ; and 
Scott r. Bennett (1871) L. E. 5 H. L. 234 : 20 
W. B. 686.-— H.L. (IE.). 

Banks v. Newton (1847) 11 Q. B. 340. — Q.B., 


OO- 

Holt v. Meddowcroft (1816) 4 M. & H. 467.— 
K.B. ; Hague v. Hall (1843) 5 Man. & G. 6*J3; 
6 Scott (n.e.) 705. — C.P., discussed. 

Irwin f. Grey (1865) 19 C. B. (n.s.) 5S5, 601 
(jjoxt). 

Bex v. Carlile (1S31) 9 L. J. (o.s.) K. B. 
250 ; 2 B. & Ad. 362 ; 4 0. & P. 415.— 
K.B., discussed. 

Irwin r. Grey (1865) 19 C. B. (N.S.) 585, 601 
(post). ' 

Irwin r. Grey (1865) 34 L. J. C. P. 313 ; 19 

G. B. (N.s.) 585 ; 11 Jur. (N.s.) S60 : 12 L. T. 
847; 13 W. E. 1043.— O.P.; affirmed, 35 L. J. 
C. 1>. 43 ; L. E. 1 O. P. 171 ; l fl.t E. 25 ; 12 
Jur. (N.S.) 193 ; 13 L. T. 409 ; 14 W. E. 208.— 
EX. CH. : and (1867) 36 L. J. C. P. 148 ; L. R. 
2 H. L. 20 ; 16 L. T. 74 ; 15 IV. E. 593.— 

H. L. (E.). 

Irwin v. Grey, referred, to. 

Metropolitan By. r. Wilson (1871) 40 L. J. G. P. 
208 ; L. B. 6 C. P. 376, 3S1 ; 24 L. T. 550 ; 19 
W. B. 775.— c.P. 

Irwin v. Grey, discussed mid applied. 
O’Brien r. Beg. (1890) 26 L. E. Ir. 451, 499. 
—C.A. 

Gibbs r. Ralph (1845) 15 L. J. Ex. 7; 14 
M. & W. S04 . — ex. ; and Burdon v. Blower 
(1838) 7 D. P. O. 7S6. — Q.B., discussed. 
Thomas r. Exeter Flying Post Co. (1887) 18 
Q. B. 13. 822 ; 56 L. J. Q. B. 313 ; 56 L. T. 361 ; 
35 W. B. 594.— day and wills, JJ. 

WILLS, J. — No doubt most persons would say 
that the effect of withdrawing a juror was that 
the cause thereby came to an end, and, popularly 
speaking, that is a very fair description of the 
result of such an agreement-; in all ordinary 
cases the juror is withdrawn with the intention 
that the cause shall, and it does, come to an end. 
Gibbs v. Ralph is the only case where similar 
general language is used without qualification, 
and it is abundantly clear, both upon principle 
and from the decisions in Burdon v. Flower and 
Xorburn v. Wiliam (post), that, the withdrawal of 
a juror is not a legal determination of the cause, 
but is only a determination in this sense, that 
unless something very special happens the Court 
will hold the parties to their understanding and 
will stay any further proceedings in the action. — 
p. 825. 

Norbufn v. Hilliam (1870) 39 L. J. C. P. 
183 ; L. B. 5 C. P. 129 ; 22 L. T. 67 ; 18 
W. B. 602. — C.P., discussed. 

Thomas v. Exeter Flying Post Co. (1887) 56 


overruled. 

8co tt r. Bennett (1871) L. B. 5 H. L. 234 : 20 
W. B. 686. — H.L. (IE.). 

| CHELMSFORD, L.C. — As t O Hutlfis V. Xcwto/f, 
i my opinion is. that it cannot be sustained. The 
1 fact that the defendant could, before judgment, 
i have suggested that: which he afterwards alleged 
' as constituting matter of error ought to have 
; precluded him from being heard after the judg- 
j ment. The case stands alone, and the suggested 
j analogies are misleading. . . . This is a case in 
j which a party, fully competent, had a formal 
| mode of raising the question by way of sugges- 
tion before judgment, and has passed by that 
occasion. He ought, therefore, not to bring error 
in fact any more than he could do to raise a 
matter of abatement or bar which he has not 
pleaded, or of challenge not formally assigned — 
a course clearly inadmissible. This was not 
considered in Bard’s v. Xewton* and the reasons 
for the judgment are not given. The case was 
very summarily disposed of, and, undoubtedly, 
the judgment which was given, that the previous 
judgment should be reversed, was itself incor- 
rect, because the judgment should have been 
revoked or recalled. — p. 249. 

LORDS WESTBUEY, COLONSAY and CAIRNS 
concurred. 

Scott v. Bennett, referred, to. 

Carnegie v. Carnegie (1S86) 17 L. B. Ir. 430, 
435. — warren, j. (affirmed, C.A.); Att.-Gen. v. 
Kissane (1893) 32 L. B. Ir. 220, 260.— C.A. 
PORTER, M.R., PALLES, C.B., FITZGIBEON and 
BARRY. L.JJ. 

George v. Whitmore (1859) 26 Beav. 557. — 
M.R., approved. 

Morrison v. Barrow (1S6U) 1 De G. F. & J. 633. 
—“L.C. and L.JJ. 

Morrison v. Barrow, discussed. 

Simpson, In re, Morgan. Ex parte (1876) 15 
L. J. Bk. 36 ; 2 Ch. D. 72, 96 ; 34 L. T. 329 ; 24 
W. B. 414.— C.A. 

Armstrong v. Armstrong (1834) 3 L. J. Ch. 
101 ; 3 MyL & K. 45 ; 1 De G. F. & J. 
639, n. — M.R. and L.C., not to be regarded 
as aw authority. 

Fernie r. Young (1866) 35 L. J. Ch. 523 ; 
L. B. 1 H. L. 63 ; 12 Jur. (N.S.) 437 ; 14 L. T. 
037 ; 14 W. B. 714. — H.L. (ia). 

Armstrong v. Armstrong, considered. 

Simpson, In re, Morgan, Ex parte (1876) 45 
L. J. Bk. 36 ; 2 Ch. D. 72, 93 ; 34 L. T. 329 : 24 
W. B. 414.— c.A. See “Bankruptcy,” vol, i., 
col. 185. 
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Simpson v. Holliday (1865) 12 L. T. 09 ; 13 
W. R. 577.— l.c. : reversed in part, (18*56) 35 
L. J. Cli. 811 ; JL R. 1 H. L. 315.— H.L. (E.). 

Simpson r. Holliday, explained. 

Pernio r. Younsr (18*561 35 L. J. Oh. 523: 
L. R. 1 H. L. 03. 84 ; 12 Jur. (N.s.) 437 ; 14 L. T' 
637 ; 14 W. R. 714. — H.L. (E.). 

Simpson v. Holliday and Eernie v. Young’, 

considered. 

Simpson. In re. Morgan, Ex parte (1870) 45 
L. J. Bk. 30 : 2 Cli. I). 72. 93 ; 34 L. T. 329 ; 24 
W. R. 414.— c. A. 

Marianski v. Cairns (1852) 1 Macq. H. L. 

212. 700. — h.l. (sc.), discussed. 

Reg. r. Maidenhead Corporation (1882) S 
Q. B- D. 339 ; 51 L. J. Q. B. 209. — q.b.d. : 
affirmed. 9 Q. B. 1). 494 ; 51 L. J. Q. B. 444 : 46 
J. P. 724. — C. A. 

pollock, B. — With regard to the second con- 
tention, there is no doubt but that a mistake 
made by tlie clerk or officer of a court in enter- 
ing a verdict or judgment may be amended from 
the judge’s notes. The older authorities are 
referred to in Com. Big., Amendment P., and in 
Marianslii v. Cairns , where the finding of issues 
at a trial had been entered imperfectly, and the 
Court sent the case back to have the verdict 
entered according to tlie substance of the finding 
with the assistance of the judge, who would be 
guided by his notes. It is to be observed, how- 
ever, that this course was so adopted expressly 
upon the ground that, what occurred amounted 
to a mere mis-en try of tlie verdict. — p. 353. 

Williams v. Breedon (1798) 1 B. & P. 329. 

— C.P., not folio iced. 

Reg. r. Virrier (1840) 12 xi. & E. 317 ; 9 
L. J. M. C. 120 ; 4 P. k B. 161 ; 4 Jur. 028.— 

Q.B. 

patteson. J. — That is a very odd case. 

denman, C.J. — We deckled differently in a 
case, tried by Tart, J., which came before us 
last year [Enipson v. Griffin. (1839) 11 A. & E. 
186].-p. 331. 

Alcock v. Wilshaw (1860) 6 Jur. (N.s.) 628. 

— Q . B. , d isc united. 

Jones i\ Curling (1884) 35 L. J. Q. B. 373 ; 13 
Q. B. D. 262, 269 ; 50 L. T. 349 : 32 W. R. 651.— 
C.A. BEETT, IX. It., BOWEN and FEY, L.JJ. 

O’Connor v. Malone (1839) (5 Cl. k P. 572 : 

Mack & R. 468.— h.l. (IB.), discussed. 

Butler r. Butler (1893) 63 B. J. P. 1 ; [1894] 
P. 25 ; 1 R. 535 ; 69 L. T. 545 ; 42 W. R. 49. 
— C.A. 

A. L. SMITH (for self, LTNDLEY and DAVEY, 
L.JJ.). — The L.O. (Lord (Jottenhani), in O' Connor 
v, Malone, said : “ It is a well-known rule of law 
that a verdict without a judgment is no evidence 
at all, the reason being that there is nothing to 
show that such verdict has not been set aside or 
may not liave been acted upon by the Court.” 
... It appears to us that in ordinary cases, if a 
verdict be followed by a judgment, and such 
judgment is afterwards set aside, the verdict falls 
with the judgment, and, as was held in O'Connor 
v. Malone , neither party can give such verdict 
in evidence upon the second trial. — p. 2, 


Richardson v. Mellish (1824) 2 Bing. 229 ; 
9 Moore 435 ; Rv. k M. 66 ; 1 C. & P. 241 ; 
3 L. J. (u.S.) ( 3 . P. 265 ; 27 R. Ii. 6U3. — 
C.P., referred to. 

Bavies r. Davies (1887) 56 L. J. Oh. 9(52 ; 36 
Ch. B. 359, 364 ; 58 L. T. 209 ; 36 W. R. 86.— 
KEXEwiCH. J. : reversed, c.A. cotton, bowen 
and fey, L^JJ. 

Richardson v. Mellish (1825) 7 B. k 0. 819 ; 
3 Bing. 334, 316 : 1 1 Moore 104 ; 4 L. J. (o.s.) C. P. 
68, 77; 36 R. R. 111. — C.P. ; affirmed mm . 
Mellish r. Richardson (1828—1832) 1 Cl. & F. 
224 ; 6 Bligh (N.S.) 70 ; 9 Bing. 125 ; 2 M. tfc 
Scott 111 . — h.l. (E.). 

Richardson v. Mellish, applied. 

Tetlev r. Wanless (1867) 36 L. J. Ex. 153 ; 
L. R. 2 Ex. 275, 279 ; 16 L. T. 601 ; 15 W. R. 
356. — EX. CH. 

Richardson v. Mellish, referred to. 

Scott r. Bennett (1871) L. R. 5 H. L. 234, 243 ; 
20 W. R. 6«S6.— H.L. (IR.). 

Cockle v. Joyce (No. 1) (1877) 7 Oh. D. 56 ; 
26 W. R. 11. — FRY, J., not fallowed. 

Lows, Ex parte, Lows, In re (1877) 7 Oil. D. 
160; 47 L. J. Bk. 24 ; 37 L. T. 583 ; 26 
W. R. 229. — C.A., followed. 

James v. Crow (1878) 7 Ch. D. 410 ; 47 
L. J. Ch. 200 ; 37 L. T. 749 ; 26 W. R. 236. 

fey, j. — When Coclilc v. Joyce came before 
me 1 was at first disposed to think that the 
defendant need not prove that he had been 
served with notice of trial. But 1 was told by 
the registrar that the practice was to require 
proof of the service. Lows , Ex parte, however, 
appears to be a case in point, and upon the 
authority of that decision I now hold that the 
defendant need not prove that lie has been 
served with notice of trial, and I give judgment 
for him with costs. — p. 411. 

Cockle v. Joyce (No. 2)*(1877) 47 L. J. Oh. 
543 ; 37 L. T. 428 ; 26 W. R. 59.— FEY, J., 
followed. 

Wright •/:. Clifford (1S7S) 47 L. J. Ch. 543 ; 
26 W. R. 369 .— fey, J. 

Cockle v. Joyce, 7 Ch. D. 56 ( 'rnpra ) ; and 
Wright v. Clifford, distinyu ished. 

Burgoine c. Taylor (1878) 47 L. J. Ch. 542 ; 

9 Ch. B. 1 : 38 L. T. 488 ; 20 W. R. 568.— FEY, 
J. ; reversed, c.A. 

Burgoine v. Taylor, discussed. 

Highton r. Trelierne (1678) 48 L. J. Ex. 167 : 
39 L. T. 411 ; 27 W. R. 245.-C.A. 

James v. Crow (supra), followed. 

Palmer, In re, Skipper r'. Skipper (1883) 19 
L. T. 533 ; 32 W. R. S3.— BACON, V.-C. 

Cockshott v. London General Cab Co. (1877) 
47 L. J. Ch. 126 ; 26 W. R. 31. — FRY, J., 
not followed. 

Chorlton r. Dickie (1879) 13 Ch. B. 160 ; 49 
L. J. Ch. 40 : 41 L. T. 467 : 28 W. R. 228. 

fey. j. — I caiuo to that ci inclusion because I 
was told by the registrar that the practice was 
always to require the affidavit. I do not wisli to 
impose on plaintiffs the obligation of proving 
service of notice of trial, if the otheff Divisions 
do not. In the Court of Ch. an affidavit of 
service of notice of motion for decree was always 
required. — p. 162. 
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Walker v. Budden (1S79") 19 L. J. Q. B. 
159 ; 5 Q. B. U. 267 ; 28 W. R. H65. — C.A. 
Distinguished , Barton r. Titchmarsli (1880) 19 
L. J. Ex. 573 : 42 L. T. 010 ; 2S W. E. 821.— 
C.A. ; explained, Streeter, Ex parte, Morris, In 
re (1881) 19 Ch. D. 216 ; 45 L. T. 034 ; 30 W. E. 
127.— C.A. 

Walker v. Budden, referred to. 

Allum r. Dickinson (1882) 9 Q. B. D. 632 ; 47 
L. T. 493 ; 30 W. E. 930. — C.A. JESSEL, m.r., 
LTNDLEY aiirl BOWEN, L.JJ. 

JESSEL, M.R. — In an ordinary case, if tlie 
plaintiff does not appear and lets judgment- be 
taken against him by default, he cannot appeal. 
If there has been a mistake lie must apply to the 
Court of first instance to have the case restored 
and reheard : Walker v. Budden. — p. 633. 

And- nee Yint r. Hudspeth (1885) 54 L. J. Oh. 
844 ; 29 Ch. D. 322 : 52 L. T. 741 ; 33 W. E. 
73S. — C.A. cotton and BOWEN, L.JJ. 

Walter (or Walker) v. James (1885) 53 L. T. 
597 ; 34 \V. E. 29. — NORTH, J., dis- 
tinguished. 

Bradshaw r. Wallow (1880) 32 Ch. D. 403; 55 
L. J. Ch. 852 ; 54 L. T. 488; 34 W. E. 557.— C.A. 

COTTON, LINDLEY and LOPES, L.JJ. 

cotton, L.J. — In that case the action was 
entirely dismissed out of Court ; here the actfon 
is still pending. — p. 405. 

Curtis v. Marsh (1858) 28 L. J. Ex. 36; 3 H. 
& N. 806; 4 Jur. (n.S.) 1112.— ex., dis- 
cussed. 

Irwin v. Grey (1S65) 34 L. J. C. P.313; 19 
C. B. (N.S.) 585, ‘604 ; 1 1 Jur. (N.S.) 860; 12 L. T. 
847 : 13 W. E. 1043.— c.P. ; affirmed, 35 L. J. C. P. 
43 ; L. R. 1 C. P. 171 ; 1 H. & E. 25 ; 12 Jur. 
(N.S.) 193 ; 13 L. T. 409 ; 14 W. E. 208.— EX. CH. ; 
and 36 L. J. O. P. 148 ; L. E. 2 H. L. 20 ; 16 
L. T. 74 ; 15 W. E. 593.— H.L. (e.). 

Wilmott y. Yoiyig (1881) 44 L. T. 331 ; 29 
W. E. 413.— JESSEL, M.K. 

Discussed , Eitzwater, In re, Eitzwater r. Water- 
house (1882) 52 L. J. Ch. 83.— chitty, j. ; 
applied , Wallis v. Jackson (1883) 52 L. J. Ch. 
384 ; 23 Ch. D. 204 ; 31 W. R. 419.— CHITTY, J. 

Blower v. Gedge (1857) 23 Beav. 449 ; 5 
W. R. 747. — m.r., not followed. 

Hale v. Lewis (1838) 2 Keen 318. — m.r., 
followed. 

Birch r. Williams (1876) 24 W. E. 700.— 
AT ALINS, V.-C. 

Birch v. Williams, followed. 

Cockle r. Joyce (Ho. 2) (1877) 47 L. J. Ch. 543; 
37 L. T. 428 ; 26 W. E. 59 .— fry, J. 

Garnett v. Bradley (1877) 46 L. J. Ex. 545 ; 2 
Ex. D. 349 ; 30 L. T. 725 ; 25 W. E. 653.— C. A.; 
reversed , (1878) 48 L. J. Ex. 186 ; 3 App. Cas. 
944 : 39 L. T. 261 ; 26 W. E. 698.— HtL. (e.). 

Garnett v. Bradley, discussed. 

Monmouth Corporation r. Monmouth Church- 
wardens (1878) 38 L. T. 612. — GROVE and 
LINDLEY, JJ. 

Garnett v. Bradley. 

Referred to. Bowey r. Bell, Brooks r. Israel, 
North r. Bilton, Siddons r. Lawrence (1878) 48 
L t J. Q. B. 161 ; 4 Q. B. D. 95 ; 39 L. T. 607 ; 27 
W. R. 247.— MELLOR and MANISTY, JJ. ; Pellas 


r. Neptune Marine Insurance Co. (1879) 49 L. J. 
C. P. 153 : 5 C. P. D. 34 ; 42 L. T. 35 ; 28 W. E. 
405. — C.A. ; principle applied , Jlyers r. Defries 
(No. 2) (1S79) 5 Ex. D. 15; 41 L. T. 659; 28 
W. E. 258 — pollock and Huddleston, bb. 
(affirmed, (18S0) 49 L. J. Ex. 260 ; 5 Ex. D. 
i ISO ; 42 L. T. 137; 28 W. R. 406.— C.A.); not 
applied , The Ganges (1880) 5 P. D. 247 ; 43 
L. T. 12 ; 4 Asp. M. C. 317.— C.A. JAMES, BAC4- 
GALLAY and BEAM well, L.JJ.; referred to , 
Barton c. Titeh marsh (1880) 49 L. J. Ex. 573 ; 
49 L. T. 010 ; 28 W. E. 821.— C.A. BEAM well, 
IJAGGALLAY and BRETT, L.JJ. ; Bradlaugh r. 
Clarke (1883) 52 L. J. Q. B. 505 ; 8 App. Cas. 354, 
372 ; 48 L. T. 681 ; 31 W. R. 677 ; 47 J. P. 407. 

—H.L. (E.). SELBORNE, L.C., LORDS BLACKBURN, 

watson and Fitzgerald. 

Garnett v. Bradley, applied. 

Masker r. Wood (1S85) 54 L. J. Q. B. 419; 33 
W. E 697.— C.A. 

brett, m.r. — It seems to me that, as said by 
Lord Blackburn in Garnett v. Bradley, it was not 
intended by the order [Ord. LXY. r. 1] to over- 
rule costs which are given by statute to a particu- 
lar individual as a matter of right. — p. 419. 
BAGGALLAY and eowen. L.JJ. concurred. 

Garnett v. Bradley. 

Xot applied , Wilson c. M‘Mains (1887) 20 
L. R.Ir. 582, 587. — C.A. (reversing Q.B.D.) ; iStokes 
r, Stokes (1887) 56 L. j. Q. B. 494 ; 19 Q. B. D. 
419 ; 36 W. E. 28.— C.A. ESHER. M.R., LINDLEY 
and lopes, L.JJ. (affirming 56 L. T. 712. — field 
anti MANISTY, JJ.) ; referred to , Williams, In re, 
Jones r. "Williams (1887) 57 L. J. Oh. 264 ; 36 
Ch. L). 573 ; 57 L. T. 7 56 ; 36 W.E. 34.— NORTH, 
J. ; Jones, In re (1S89) 59 L. J. Ch. 157; 61 L. T. 
554 ; 38 W. E. 203.— KEKEWICH, J. ; Myers r. 
Phelan (1890) 26 L. R. Ir. 218. — C.A. ; discussed, 
Harvey r. Copeland (1892) 32 L. E. Ir. 419, 
424— C.A. 

Garnett v. Bradley, explained. 

The Dragoman (1895) 11 Times L. R. 428. 

bruce, J. — Garnett v. Bradley established 
that since’ the orders made under the authority 
of the Judicature Act, 1875, all the provisions of 
the earlier Acts which directed costs to follow 
certain rules, were repealed, and since the de- 
cision in Garnett v. Bradley the judges of the 
High Court have exercised general discretion as 
to costs in cases not tried before a jury, except 
in cases falling within the provisions of sects. 7, 
8 & 10 of the County Courts Act, 1873. — p. 428.* 

Garnett v. Bradley, referred to. 

Quinn r. M‘Kinlay (1901) [1902] 2 Ir. E. 315, 
325 .— k.b.d. And see Costs” vol. i. } col. 721. 

Myers v. Defries (1879) 49 L. J. Ex. 266 ; 5 
Ex. D. ISO ; 42 L. T. 137 ; 28 W. E. 406. 
— c .A. , d ist i ny uished . 

Collins r. Welch (1879) 40 L. J. C. P. 260 ; 5 
C. P. D. 27 ; 41 L. T. 785 ; 28 W. E. 208— GROVE 
and LOPES. JJ. ; affirmed, C.A. 

Myers v. Defries, approved. 

Stooke v. Taylor (1880) 5 Q. B. D. 569 : 49 
L. J. Q. B. 857 ; 43 L. T. 200 ; 29 W. E. 49 ; 44 
J. P. 748.— Q.B.D. 

COCKBURN, C.J. — Jfyers v. Defries was, there- 
fore, in my opinion, rightly decided, where it was 
held that, where the plaintiff succeeded in his 
claim, and the defendant on his counterclaim, 
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the word event” in Orel. LV. was to be read 
distributivelv, and each party was entitled to his 
costs. — p. 577. 4 

Myers v. Defries (supra), explained. 
Marsdeu r. Lancashire and Yorkshire Ry. (1SS1) 
7 Q. B. D. 641 ; 50 L. J. Q. B. 318 ; 44 L. T. 2B9 ; 
29 AV. E. 5 SO. — O.A. SELBORNE, L.C., B RAM- 
WELL and BAGG ALLAY. L.JJ. 

SELBORNE, l.g. — J Igers v. Dcfries shows that 
an alternative power is vested in the Divisional 
Court, and that it has a jurisdiction to disallow 
the costs. — p. 643. 

Myers v. Defries, 

Referred to , Bradlaugh v. Clarke (1883) 52 
L. J.‘Q. B. 505 ; 8 App. Cas. 354 ; 48 L. T. 681 ; 
31 AY. E. 677 : 47 J. P. 407.— H.L. (e.) ; Huxley 
v. AYest London Extension By. (1889) 5S L. J. 
Q. B. 305; 14 App. Cas. 20, 35; 00 L. T. 642 ; 
37 AY. It. 025. — H.L. (e.) ; discussed and applied, 
Kennedy r. Healy (1896) [1897] 2 Ir. E. 258, 264. 
— EX. D. Sec judgment delivered by palles, c.b. 

Ashcroft v. Foulkes (1850) 25 L. J. C. P. 202 ; 
18 C. B. 261 ; 2 Jur. (N.S.) 449 : 4 AY. E. 
457. — C.P., discussed and- not applied. 
Neale r. Clarke (1879) 4 Ex. D. 280 ; 41 L. T. 
438.— KELLY, G.B., and HAWKINS, J. 

Ashcroft v. Foulkes and Beard v. Perry 
. (1802) 31 L. J. Q. B. ISO ; 2 B. & S. 493 ; 

8 Jur. (N.S.) 914 ; 6 L. T. 352 ; 10 AY. E. 
019. — Q.B., dismissed. 

Neale v. Clarke, ref erred to. 

Stooke v. Tavlor (1880) 49 L. J. Q. B. 857 ; 5 
Q. B. D. 509, 575 : 43 L. T. 200 ; 29 AY. R. 49 ; 44 

J. P. 748.— COCIvBURN, C.J. and MANISTY, J.J 
field, J. dissenting . 

Ashcroft v. Foulkes, Beard v. Perry, and 
Savage v. Lipscome (1836) 5 D. P. O. 385. 
— K.B., dixti ng ui sited. 

Quinn r. M ; Kinlay (1901) [1902] 2 Ir. R. 315, 
327 . — k.b.d. And see “ Costs,” vol. i., col. 737. 

Baker v. Oakes (1877) 46 L. J. Q. B. 246 ; 2 
Q. B. D. 171 ; 35 L. T. 832 ; 25 AY. R. 220. 

— C.A. 

Referred to, Tyne Alkali Co. v. Lawson (1S77) 
36 L. T. 100.— OLEASBY and pollock, bb. ; 
General Steam Navigation Co. v. London and 
Edinburgh Shipping Co. (1877) 47 L. J. Ex. 77 ; 
2 Ex. D. 467, 471 ; 36 L. T. 743 ; 25 VY. R. 694.— 
KELLY, C.B. and Huddleston, B. ; Callandar v. 
JJawkins (1877) 2 C. P. D. 592 ; 26 AY. R. 212. — 
Coleridge, c.J. and grove, J. ; applied, Bowey 
r. Bell (1878) 48 L. J. Q. B. 161 ; 4 Q. B. D. 95 ; 
39 L. T. 607 ; 27 AY. R. 247.— Q.B.D. 

Baker v. Oakes and General Steam Naviga- 
tion Co. v. Edinburgh Shipping Co. 

(supra), discussed. 

Myers r. Defries (1879) 49 L. J. Ex. 266 ; 4 
Ex. D. 180 ; 42 L. T. 137; 28 AY. R. 406.— C.A. 
And see “ Costs,” vol. i., col. 725. 

Marsden v. Lancashire and Yorkshire Ry. 
(1881) 50 L. J. Q. B. 318 : 7 Q. B. D. 
641 ; 44 L. T. 239 ; 29 AY. R. 580. — C.A., 
discussed. 

Huxley v. AA>st London Extension Ry. 
(1886) 55 L. J. Q. B. 560 ; 17 Q. B. D. 373.— 
COLERIDGE, c.J. ; varied, (1889) 58 L. J. Q. B. 
305 ; 14 App. Cas. 26 ; 60 L. T. 642 ; 37 AV. R. 
625. — H.L. (E.). 


Marsden v. Lancashire and Yorkshire By., 

followed. 

Forbes-Smith r. Forbes- Smith (1901) 70 L. J. 
P. 61 ; [1901] P. 258 ; 84 L. T. 7S9 50 AY. R. 
6. — C.A. ; reversing jeune, P. 

Huxley v. West London Extension By. 

(supra), applied. 

AA r alker v. Wilsher (1SS9) 58 L. J. Q. B. 
501 ; 23 Q. B. D. 335 ; 37. W. R. 723 ; 5 Times 
L. R. 649.— C.A. ESHER, M.R., LINDLEY and 
BOWEN. L.JJ. ; Bostock r. Ramsey Urban Council 
(1900) 69 L. J. Q. B. 945 ; [1900] 2 Q. B. 616.— 
c.A. (post). And see “ Costs,” vol. i., col. 725. 

Jones v. Curling (1884) 53 L. J. Q. B. 373 ; 
13 Q. B. D. 262 ; 50 L. T. 349 ; 32 W. R. 
651.— C.A. BRETT, M.R., BOWEN and FRY, 
L.JJ. 

Dismissed , AYilson r. M’ Mains (18S7) 20 L. R. 
Ir. 582, 595. — c.A. ; explained , Moore c. Gill 
[1888) 4 Times L. R. 738. — C.A. ; referred to, 
AYood r. Cox (1889) '5 Times L. R. 272. — c.A. ; 
applied, Bostock r. Ramsey Urban Council [1900] 
2 Q. B. 616, 621. — c.A. (post). And see “ Costs,” 
vol. i., col. 725. 

Booke v. Czarnikow (18SS) 4 Times L. R. 
• 669. — C.A., referred to. 

Moore v. Gill (1888) 4 Times L. R. 738. — C.A. 
ESHER, M.R and BOWEN, L.J. 

Harnett v. Vise (1880) 5 Ex. D. 307 ; 43 
L. T. 645 ; 29 AY. R. 7. — C.A. 

Referred to, Shepherd r. Elliot (1896) 23 
Rettie 695 . — court of session ; dismissed and 
applied, Bostock r. Ramsey Urban Council (1900) 
69 L. J. Q. B. 945 ; [1900] 2 Q. B. 616 ; 83 
L. T. 358 ; 64 J. P. 660. — C.A. (affirming 48 AY. R. 
254. — RUSSELL OF KILLOWEN, C.J.). 

Rudow v. Great Britain Mutual Life Assur- 
ance Society (1881) £0 L. J. Ch. 777 ; 17 
Oh. D. 600 ; 44 L. T. 68S ; 29 AA 7 . R. 585. 
— C.A., approved but not applied. 
Blenkinsopp v. Blenkinsopp (1850) 19 L. J. 
Ch. 425 ; 12 Beav. 568. — M.R. ; and Att.- 
Gen. v. Chester Corporation (1851) 11 
Beav. 338. — M.R., referred to. 

Sanderson ■/:. Blyth Theatre Co. (1903) 72 L. J. 

K. B. 761 ; [1903] 2 K. B. 533, 542; 89 L. T. 
159 ; 52 AY. R. 33.— C.A. 

Emery v. Binns (1850) 7 Moore P. (J. 195. — 
P.C ., principle approved and applied. 
Waylett v. Wyndham (1864) 33 L. J. Ex. 
172; 2 H. & C. 9S2 ; 9 L. T. 725.— EX., 
referred to. 

The Young James (1869) 39 L. J. Adm. 1 ; 

L. R. 3 A. & E. 1 ; 21 L. T. 397 : IS W. R. 52.— 
SIR R. PHILL1MORE. 

Emery v. Binns, distinguished. 

Quinn v. M’Kinlay (1901) [1902] 2 Ir. R. 
315, 320.— K.B.D. 

Fewster v. Boggett (1S41) 11 L. J. Ex. 8 ; 
9 M. A AY. 20. — EX., referred to. 

Myers r. Phelan (3890) 26 L. R. Tr. 218. — c.A. 
porter, M.R. and BARRY, L.J. dissenting. 

• * 

Fewster v. Boggett, discussed and applied. 
Quinn r. M’Kinlay (1901) [1902] 2 Ir. R. 
315, 323.— K.B.D. 
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Wilson v. Foore, Buller’s Nisi Prius, 7th ed., 
p. 335 c. ; S. C. nom. Wilson v. Foote, 
Chitty’s Archbold's Pract., 12th cd., vol. i., 
p. 49S, commented on. 

Stnmm (or Shnmm) r. Dixon (1889) 58 L. J. 

Q. B. 183 : 22 Q. F. D. 529 ; HO L. T. 560 : 37 
W. R. 45(5 ; 53 J. P. 500. — C.A. ESHER, M.R. ; 
FRY, L.J. dissenting. 

Stumm (or Shumm) r. Dixon, referred to. 
Kelly’s Directories, Ltd. r. Gavin and Lloyd’s 
(1901)" 70 L. J. Oh. 786 ; [1901] 2 Ch. 763; 85 
L. T. 399— BYRNE, J. 

Kelly’s Directories, Ltd. v. Gavin and 
Lloyd’s, referred to. 

M’Gowan v. Hamilton [1903] 2 Ir. R. 311. 
316.— K.B.D. 

Sparrow v. Hill (1881) 50 L. J. Q. F. 675 ; 
8 Q. E. D. 479 ; 44 L. T. 917 ; 29 W. R. 
705. — C.A., (Tinting wished. 

Harley r. Hunt, W. N. (1887) 184.— C.A. 

Sparrow y. Hill and Harley v. Hunt, dis- 
cussed and applied. 

Jenkins r. Jackson (1890) 60 L. J. Ch. 206 ; 
[1891] 1 Ch. 89 ; 63 L. T. 688 ; 39 W. R. 242.— 
KEKEWICH, J. and C.A. BINDLEY, BOWEN and 
FRY, L.JJ. Sec judgments. 

Sparrow v. Hill. Harley v. Hunt and 
Jenkins v. Jackson, discussed and not 
applied. 

Kennedy i\ Healy (1896) [1897] 2 Ir. R. 25S, 
264. — EX. D. ; affirmed, C.A. 

Sparrow v. Hill, explained. 

Craig r. Boyd (1900) [1901] 2 Ir. R. 645.— 
Andrews, j. And see “ Costs,” vol. i., col. 729! 

Abbott v. Andrews (1S82) 51 L. J. Q. F. 641 ; 
8 Q. B. D. 648 ; 30 W. R. 779. -cole- 
RIDG-E, C.J. and GROVE, J., explained. 
Kennedy r. Healy (1S96) [1897] 2 Ir. R. 258, 
269.— EX. D. ; affirrped, C.A. 

Forster v. Farquhar (1893) 62 L. J. Q. B. 296 ; 
[1893] 1 Q. B. 564 ; 4 R. 346 ; 6S L. T. 
308 ; 41 W. R. 425. — C.A., referred to. 
Kennedy v. Healy (1896) [1897] 2 Ir. R. 258. 
— C.A. ; Forrest v. Carte (1896) [1897] 2 Ir. 

R. 314.— Q.B.D. 

Forster v. Farquhar, referred to. 

Dunn v. S. E. & Chatham Ry. [1903] 1 K. B. 
358 ; 72 L. J. K. B. 127 ; 88 L. T. 60 ; 51 W. R. 
27. — ALVERSTONE, C.J., WILLS and CHANNELL, 
JJ. 

CHANNELL, J. — Forster v. Farquhar shows 
that, in order to give the Court discretion over 
particular items of proof, it is not necessary that 
those items should create separate issues in the 
pleader’s sense. — p. 361. 

Harrop v. Ossett Corporation (1898) 67 L. J. 
Ch. 347 : [1898] 1 Ch. 525 ; 78 L. T. 387 ; 
46 W. R. 391 ; 62 J. P. 297 .— romer, J., 
followed. 

Fielden v. Morley Corporation (1898) 67 L. J. 
Ch. 611 ; [1899J 1 Ch. 1. — BYRNE, J. ; affirmed, 
C.A. and h.l. ( post , col. 2408). 

Shaw v. Hertfordshire County Council (1899) 
68*,. J. Q.B. 857 ; [1899] 2 Q. B. 282 ; 81 
L. T. 208 ; 63 J. P. 659. — C.A., referred to. 
Bostock r. Ramsey Urban Council (1900) 69 
L. J. Q.B. 945 ; [1900] 2 Q. B. 616 ; 83 L. T. 358; 


64 J. P. 660. — C.A. A. L. SMITH. V. WILLIAMS 
and ROMER, L.JJ. ; affirming 48 ‘ W. It. 254. — 
RUSSELL, C.J. 

* 

Shaw v. Hertfordshire County Council and 
Bostock v. Ramsey Urban Council. 

referred to. 

Smith r. Nortlileach Rural Council (1901) 71 
L. J. Ch. 8 ; [1902] 1 Ch. 197 ; 85 L. T. 449 ; 50 
W. R. 104; 66 J. P. 88. 

FARWELL, j.— It is clear that Clause (1>) 
[Public Authorities Protection Act, 1893, s. 1] 
points only to a case in which the proceedings 
culminate in a judgment. Upon that clause it 
was held in Shaw v. Hertfordsh ire County Council 
that an order by consent giving leave to enter up 
judgment is to be regarded as a judgment. 
And it has also been held that, although the 
discretion of the Court to deprive a successful 
litigant of his costs is not fettered in any way 
— see Host or k v. liamsey Urban Council — yet 
that where the Court does not see lit to exercise 
that discretion, the public body is entitled as 
of right to costs as between solicitor and client — 
Fielden v. Morley Corporation (post'). — p. 9. 

Fielden v. Morley Corporation (1898) 67 L. J. 
Ch. 611 ; [1899] 1 Ch. 1 ; 79 L. T. 231 : 47 W. R. 
295. — C.A. BINDLEY, M.R., CHITTYand COLLINS. 
L.JJ. ; affirmed , (1900) 69 L. J. Ch. 314; [1900] 
A. C. 133 ; 82 L. T. 29 ; 48 W. li. 545 ; 64 J. P. 
484.— H.L. (E.). 

Fielden v. Morley Corporation, referred to. 
Smith r. Nortlileach Rural Council (1901) 71 
L. J. Ch. 8 ; [1902] 1 Ch. 197. See supra. 

Smith v. Harnor (1858) 3 C. B. (N.s.) S29.— 
C.P., applied. 

Blackmore r. Higgs (1S64) 33 L. J. C. P. 157 ; 
15 C. B. (n.s.) 790 ; 10 Jur. (N.s.) 703 ; 10 L. T. 
33 ; 12 W. R. 476.— C.P. 

Smith v. Harnor, applied. 

Myers r. Phelan (post). 

Blackmore v. Higgs, discussed. 

Walsh r. Walsh (1866) 17 Ir. C. L. R. 195. 

—EX. 

Blackmore v. Higgs and Walsh v. Walsh. 

discussed. 

Arkins c. Armstrong (I860) Ir. R. 3 C. L. 373. 
— EX. 

Blackmore v. Higgs, applied. 

Arkins v. Armstrong, overruled. 

Walsh v. Walsh, discussed. 

Myers v. Phelan (1890) 26 L. R. Ir. 218. — C.A. 

ASHBOURNE, L.C., O’BRIEN, C.J. and FTTZGIBBON, 
L.J. ; porter, M.R. and BARRY, L.J. dissenting. 

Att.-Gen. v. Nethercote (1841) 10 L. J. Ch. 
162 ; 11 Sim. 529. — V.-C., referred to. 
Marsden’s Estate, In re, Withington r. 
Neumann (1889) 58 L. J. Ch. 260 ; 40 Ch. D. 
475, 479 ; 60 L. T. 696 ; 37 W. R. 525.— C HITT Y, j. ; 
Taylor v. Roe (1893) 63 L. J. Ch. 282 ; [1S94] 

1 Ch. 413, 417 ; S R. 295 ; 70 L. T. 232 : 42 W. R. 
426. — Stirling, J. See judgment at length. 

Paddock v. Forrester (1842) 3 Scott (n.r.) 
715 ; 3 Man. & G. 903.— o.P., not followed. 
Williams r. Thomas (1862) 2 Dr. & Sm. 29 ; 
31 L. J. Ch. 674 : 8 Jur. (n.s.) 250 ; 7 L. T. 1S4 ; 
10 W. R. 417. — kindersley, v.-c. And see post 
col. 2409. 
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Paddock v. Forrester (.s mpra). approved. 
Williams y. Thomas (mjjra'), commented on. 
Walker /■. Wilsher (1S89) 58 L. J. Q. B. 501 ; 
28 Q. B. D. 33d>, 33S ; 87 \V. R. 728 ; 5 Times 
L. R. 640.— C.A. ESHER. M.R., LINDLEY and 
bowen, l.jj. ; reversing huddleston, b. 

Walker v. Wilsher, observations of lindley, 
L. J., applied. 

Clark r. Taylor [1898] 2 Ir. R. 586, 591. — 
MEREDITH, J. ; affirmed, C.A. FITZGTBBON, 
WALKER and HOLMES. L.JJ. 

Cleave v. Jones (1852) 21 L. J. Ex. 105 ; 7 
Ex. 421. — EX. ; Froude v. Hobbs (1850) 1 
E. & F. Cl 12. — byles, J. : and Boyle v. 
Wiseman (1855) 24 L. J. Ex. 284 ; 11 Ex. 
360 : 3 \V. It. 577. — EX., applied. 

Daintrey, In re, Holt, Ex parte (1893) 62 L. J. 
Q. B. 511; [1893] 2 Q. B. 116 ; 5 R. 414; 69 
L. T. 257 : 41 W. R. 590 ; 10 Morrell 158.— 
V. WILLIAMS and BRUCE, JJ. 

IS. New Trial. 

Wilson v. Rastall (1792) 4 Term Rep. 753 ; 
2 R. R. 515. — K.B., referred to. 

Biggs r. Head (1837) Sau. & Sc. 335. — M.R. 
(IR.) ; Pearce r. Foster (1885) 54 L. J. Q. B. 432 ; 
15 Q. B. D. 114, 121 ; 52 L. T. 886 ; 33 W. R. 
919 ; 50 J. P. 4 — C.A. 

Brown v. Ray (1824) 9 Moore 583 ; 3 L. J. 

(o.s.) O. P. 2 . — c.p., commented' on. 

Parry v. Duncan (1831) 7 Bing. 243 ; 5 M. 
& P. 19 ; M. & M. 533 ; 0 L. J. (o.s.) C. P. 
83 ; 33 R. R. 459. — C.P., referred to. 
Edgson v. Cardwell (1873) L. R. 8 0. P. 647 : 
2S L. T. 819. 

BOVILL, C.J. — Brown v. Bay is not a very 
satisfactory decision ; and the point hardly arose 
in Parry v. Duncan. . . . The rule as laid down 
in Lnsli’s Practice, 3rd ed., p. 636, is as follows : — 
“ A rule nisi for a new trial,” on the ground that 
the verdict is contrary to the weight of evidence, 
“ will not be granted for either party, when the 
sum given or recoverable is under 20/., and the 
action is for damages only, and does not 'involve 
any other question of right.” Replevin is not 
within the rule. — p. 648. 

Calcraft v. Gibbs (1792) 5 Term Rep. 19. — 
K.B., referred to. 

Sowerby v. Smith (1874) 43 L. J. C. P. 290 ; 
L. R. 9 C. P. 524, 544 ; 31 L. T. 309 ; 23 W. R. 79. 
— EX. CH. 

Davis v. Godbehere (1879) 48 L. J. Ex. 410 ; 
4 Ex. D. 215 ; 40 L. T. 358 ; 27 AY. R. 485. 
— C.A., applied. 

Swansea Co-operative Building Society v. \ 
Davies (1SS3) 53 L. J. Q. B. 64 ; 12 Q. B. D. 21 ; 
49 L. T. 603 ; 32 W. li. 185.— DAY and A. L. 
SMITH, JJ. 

Swansea Co-operative Building Society v. 
Davies and Mathews v. Ovey (1884) 53 
h. J. Q. B. 439 ; 13 Q. B. D. 403 ; 50 L. T. 
776. — C.A., applied. 

Prichard r. Prichard {or Pritchard r. Pritchard) 
(1884) 54 L. J. Q. B. 30 ; 14 (J. B. D. 55 ; 51 
L. T. 859 ; 33 W. R. 198.— Q.B.D. 

Foulkes v. Chadd (1782) 3 Dougl.157. — k.b., 
discussed and approved. 

Metropolitan Asylum District r Hill (18S2) 
47 L. T. 29 ; 47 J. P. 148.— H.L. (E.) 


M : Grath v. Bourne (1876) Ir. R. 10 C. L. 
160.— ex. 

Applied , Reilly r. Thompson (1877) Ir. R. 11 
C. L. 238. — ex. ; approved , Praed r. Graham 
(1SS9) 59 L. J. Q. B. 230 ; 24 Q. B. D. 53 : 3S 
AY. R. 108.— C.A. 

Praed v. Graham, discussed. 

Harris v. Amo it (1889-1890) 26 L. R. Ir. 55.-— 
EX. D. ; affirmed, C.A. 

Praed v. Graham and Harris v. Aruott, con - 
side red. 

M‘Carthy v. Maguire [1899] 2 Ir. R. 802. — 
Q.B.D. ; affirmed. C.A., referred- to. 
M’Inerney i\ “ Clareman *' Printing and Pub- 
lishing Co. (1902-1903) [1903] 2 Ir. R. 347, 366. 
— k.b.d. ; affirmed, c.a. 

Praed v. Graham, principle applied . 
Johnston r. G. \\ r . Rv. (1904) 73 L. J. K. B. 
568 : [1904] 2 K. B. 250 : 91 L. T. 157 : 52 
\V. R. 612 : 20 T. L. R. 455.— C.A. 

Smith v. Woodfine (1857) 1 C. B. (n.s.) 600. 
— C.P., explained- and- applied-. 

Berry r. Da Costa (1866) 35 L. J. C. P. 191 ; 
L. R. 1 C. P. 331 ; 1 H. & E. 291 ; 12 Jur. (n.s.) 
588 ; 14 AY. R. 279.— C.p. 

jvilles, J. — In Sm ith- v. Woodjine, in which 
large damages were also given, it was laid down 
by this Court that it would not interfere with 
the discretion of the jury as to the amount unless 
there has been some obvious error or misconcep- 
tion on the part of the iury, or that they have 
been actuated by undue motives. — -p. 192. 

Smith v. Woodfine, referred to. 

Finlay r. Chiruey (1888) 57 L. J. Q. B. 247 ; 
20 Q. B. D. 494 ; 58 L. T. 664 ; SO W. R. 534 ; 
52 J. P. 324. — C.A. See judgment of bowen, l.j. 

Berry v. Da Costa (supra ), approved . 
Millington r. Loring (1880) 6 Q. B. D. 190 ; 
50 L. J. Q. B. 214 ; 43 L. T.-657 ; 29 AY. R. 207. 

—C.A. 

selborne, l.c. — Now on the trial of an action 
for breach of promise of marriage the plaintiff 
is entitled to give evidence of the fact of seduc- 
tion by the defendant. For that Berry v. Da Costa 
is an authority, and with tlie case I entirely 
agree. — p. 194. 

bag-gallay and brett, l.jj. to the same 
effect. 

Rendall v. Hayward (1839) 8 L. J. G. P. 243 ; 
5 Bing, (n.c.) 424 ; 7 Scott 407 ,* 2 Arn. 
14 ; 3 .Jur. 363.— c.p. ; and Gibbs v. Tunaley 
(1845) 1 C. B. 640.— C.P., applied. 

Kelly v. Sherlock (1866) 35 L. J. Q. B. 209 ; 
L. R. 1 Q. B. 686 ; 6 B. & S. 480 ; 12 Jur. (n.s.) 
937. — Q.B. ; SHEE, J. dissenting . 

Rendall v. Hayward, applied. 

Forsdike r. Stone (1868) 37 L. J. C. P. 301 ; 
L. R. 3 C. P. 607 ; 18 L. T. 722 ; 16 W. R.976.— 
WILLES anti BYLES, JJ. 

Rendall v. Hayward, discussed. 

Kelly v. Sherlock, principles approved and 
applied. 

Falvey r. Stanford (1874) 44 L. J. Q. B. 7 ; 
L. R. 10 Q. B. 54 ; 31 L. T. 677 ; 23 JY. R. 162. 

— Q.B. 

quain, j. (for self and Archibald, j.). — T he 
principles by which we think the Court should 
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be governed in granting or refusing a new trial 
in actions of tort, on the ground of insufficiency 
of damages are not fully explained in the case 
referred to [ Kendall v. Hayward], but are, as we 
conceive, correctly stated by Blackburn, J. in 
his judgment in Kelly v. Shcrlorh, namely, that 
there is no inexorable" rule of practice precluding 
the granting a new trial on account of smallness 
of damages, but that where the smallness of 
the damages shows that the jury have made a 
compromise, and instead of deciding the issue 
submitted to them of guilty or not guilty, have 
agreed to find for the plaintiff for nominal 
damages only, a new trial will be granted, such 
a case being in effect as if the jury had been 
discharged without a verdict. — p. X. 

F or s dike v. Stone (supra), referred to. 

Tyne Alkali Co. r. Lawson (1877) 8(5 L. T. 100. 
— C LEASE Y and POLLOCK, RB. 

Eendall v. Hayward (supra) and Forsdike 
v. Stone, distinguished. 

Eowley v. L. & Jf.W. Ry. (1878) 42 L. ,T. Ex. 
153; L. E. 8 Ex. 221 ; 20 L. T. 180 ; 21 
AA r . R 869. — EX. CH., dictum- followed and 
explained. 

Phillips r. L. & S. AY. Ey. (1879) 4 Q. B. D. 
406; 10 L. T. 818; 27 AY. R 707.— Q.B.S. : 
affirmed. 40 L. J. Q. B. 233 ; 5 Q. B. B. 78 ; 41 
L. T. 121 ; 28 AY. R 10.— O.A. 

cockburn, c.J. (for self and lopes, j.). — j 
Generally speaking, we agree with the rule as laid 
down by Brett, J.’in Rowley v. L. A JV. TP” By . , 
an action brought on the 0 and 10 Yict. 93, that 
a jury in these cases “must not attempt to give 
damages to the full amount of a perfect com- 
pensation for the pecuniary injury, but must take 
a reasonable view of the case and give what they 
consider under all the circumstances a fair com- 
pel isation/’ . . . But. we think that a jury cannot 
be said to take a reasonable view of the case 
unless they consider find take into account all the 
heads of damage in respect of which a plaintiff 
complaining of a personal injury is entitled to 
compensation. These are the bodily injury 
sustained ; the pain undergone ; the effect on the 
health of the sufferer according to its degree and 
its probable duration as likely to be temporary 
or permanent ; the expenses incidental to 
attempts to effect a cure or to lessen the amount 
of injury ; the pecuniary loss sustained through 
inability 1o attend to a profession or business as 
to which, again, the injury may be of a temporary 
character, or may be such as to incapacitate the 
party for the remainder of his life. ... It was 
contended, on behalf of the defendants, that 
even assuming the damages to be inadequate, the 
Court, ought not on that account to set aside the 
verdict and direct a new trial, inadequacy of 
damages not being a sufficient ground for grant- 
ing a new trial in an action of tort, unless there 
has been misdirection or misconduct in the jury, 
or miscalculation, in support of which Renda-U v. 
Hayward and Forsdihe v. Stone were relied on. 
But in both those cases the action was for 
slander, in which, as was observed by the judges 
in the latter case, the jury may consider, not only 
what the plaintiff ought to receive, but what the 
defendan thought to pay. AYe think the rule 
contended for has no application in a case of 
personal injury, and that it is perfectly com- 
petent to us if we think the damages unreasonably 


small to order a new trial at the instance of 
the plaintiff. There can be no doubt of the 
power of the Court to grant a new trial where in 
such an action the damages are excessive. There 
can be no reason why the same principle should 
not apply when they are insufficient to meet the 
justice of the case. — p. 4 08. 

Eowley v. L. & H. W. Ey., applied. 
Phillips r. L. & 8. AY. Kv. (1870) 49 L. J. C. P. 
233 ; L. E. 5 C. 1\ 280 : “42 L. T. 6 ; 44 J. L\ 
217 — C.A. See judgment of brett, l.,t. 

And- see Lambkin v. S. K Ry. (1880) 5 App. 
Oas. 352 ; 28 AY. IL 837. — P.C. : and Belt v. 
La-wes (1884) 53 L. J. Q. B. 240 : 12 Q. P*. B. 
350 : 50 L. T. 441 ; 32 AY. E. 007.— C.A. 

Phillips v. L. & S. W. Ey. (supra, col. 2431), 
principle applied. 

Johnston r. C4. \Y. By. (1004) 73 L. J. Oh. 508 ; 
[1004] 2 K. B. 250 ; 01* L. T. .157 : 52 AY. li. 012 ; 
20 T. L. E. 455.— c.A. 

Broadhead v. Marshall (1774) 2 AY. Bl. 

955. — C. P., d 1st iny wished. 

Anderson r. Titinas (1877) 30 L. T. 711. — 
CLEASBY aild HUDDLESTON, BB. 

Anderson v. Titmsis. followed. 

Taylor r. Taylor and Bay (1800) 08 L. J. P. 
116 ; 81 L. T. 494.— BARNES aud BUCKNILL, .TJ. ; 
Young r. Kershaw (1800) SI L. T. 531. — c.A. 

Dixon v. Graham (1817) 5 Bow, 2G7. 

— h.l. (IR.), referred to. 

Browne r. McClintoclc (1873) L. R. 6 IT. L. 450, 
469 ; 22 AY. E. 521.— H.L. (IR.). 

Shields v. Boucher (1847) 1 De G. & Sm. 40. 

—KNIGHT BRUCE, V.-C., dheUSSed. 

Haines r. Guthrie (1884) 53 L. J. Q. B. 521 ; 
13 Q. B. B . 818 ; 51 L. T. 045 ; 33 AY. E. 00 ; 48 
J. P. 750. — STEPHEN and MATHEW. JJ. : 
affirmed, c.A. brett, m.r., bowen and fry, 

L..7J. 

Haines v. Guthrie, referred to. 

Turner, In re, Glenister r. Harding (18S5) 20 
Ch. B. 985; 53 L. T. 528. — CHITTY, J. 

Stones v. Byron (1846) 16 L. J. Q. B. 32; 
1 P>. C. Eep. 2-18; 11 Jur. 44 ; 4 B. & L. 
303 . — pattkson, J., com mented on. 

Cobbett. r. Hudson (1852) 22 L. J. Q. B. 11 ; 
1 El. & Bl. 11 ; 17 Jur. 488 ; 1 AAL E. 54. 

lord Campbell, c.J. (for the Court).— In 
Stones v. Byron . , upon a trial before the sheriff, 
an attorney having addressed the jury as advocate 
for the plaintiff, and then been examined as a 
witness for him, Patteson, J. observed, <! I must 
say that I do nut think that such a course of 
proceeding is proper or consistent with the due 
administration of justice. It seems to me that 
this evidence ought not to have been received, 
and that having been received, there ought to be 
a new trial.” But there the evidence had been 
received after the defendant’s case was closed, 
and after the plaintiff’s advocate had replied ; 
and this irregularity, testifying that the under- 
slieriff who presided was unduly influenced, 
appears to have been a ground of the decision. 
— P- 13. 

Hayes v. Warren (1732) 2 Strange, 033. — 
EX. CH., disapproved. 

• Pillans r. A r an Microp (1 765) 3 Burr. 1 663, — • 
WILMOT, 3. 
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Chambers v. Robinson (1726) 2 Strange, 691. 
— K.B., disapproved. 

Beard more r. Carrington (1764) 2 Wils. 244. 
— c.p. • 

tile court. — "We are nenv come to Chamber* 
v. Robinson, which seems to be the only case 
wherever a new trial was granted merely for the 
excessiveness of damages only : we are not satis- 
lied with the reason given in that case, and think 
it of no weight, and want to know the facts upon 
which the Court could pronounce the damages to 
be excessive ; the principle on which it was 
granted, mentioned in Strange, was to give the 
defendant a. chance of another jury; this is a 
very bad reason, for if it was not it would be a 
reason for a third and fourth trial, and would be 
digging up the constitution by the roots, and 
therefore we are free to say this case is not law ; 
and that there is not one single case (that is law), 
in all the books to be found, where the Court has 
granted a new trial for excessive damages in 
actions for torts. — p. 249. 

Horford v. Wilson (1807) 1 Taunt. 12. — c.p., 
dictum corrected. 

Hobson r. Midland Gt. W. By. (1877) Ir. R. 11 
C. L. 109. — EX. dowse, B. dissenting. 

Tyrwhitt v. Wynne (1819) 2 B. k Aid. 554 ; 
21 11. 11. 398. — K.B., referred to. 

Crease r. Barrett (1835) 4 L. J. Ex. 297 ; 1 
0, M. & It. 919, 932 (sec post). 

Doe cl. Teynham (Lord) v. Tyler (1830) 0 
Bing. 561 ; 4 M. & P. 377 ; 8 L. J. (0.8.) 
G. P. 222 ; 31 R. R. 496.— C.P., questioned. 

Crease **. Barrett (1835) 1 C. M. k R. 919 ; 4 
L. J. Ex. 297 : 5 Tyr. 458 ; 40 R. R. 779. — ex. 

parke, b. (for the Court). — The authority of 
Doe d. Teynham (Lord) v. Tyler was quoted to 
show that* the Court have a power to refuse a new 
trial where evidence has been improperly re- 
jected, if in their judgment the rejected evidence 
ought to have no effect, and there is enough to 
warrant the verdict against the party on whose 
behalf that evidence was offered, supposing it to 
have been admitted. Something to the same 
effect had fallen from Sir J. Mansfield in 1 Taunt. 
14, and from Lord Tenterden in Tyrwhitt v. Wynne 
(2 B. & Aid. 559, supra). But we cannot help 
thinking that the rule is there laid down much 
too generally, and it is obvious that if it were 
acted upon to that extent, the Court would in a 
degree assume the province of the jury, and be- 
sides its frequent application would cause the 
rules of evidence to be less carefully considered ; 
and the litigant parties would in all probability 
have on most occasions recourse to bills of excep- 
tions for the rejection or reception of improper 
evidence, a course productive of great delay and 
inconvenience. — p. 932. 

Doe d. Teynham (Lord) v. Tyler, held over- 
ruled. 

Crease v. Barrett, applied. 

Hobson c. Midland Gt. W. By. (1877) Ir. R. 
11 C. L. 109. — EX. ; DOWSE, B. dissenting. 

Crease v. Barrett. 

Referred to , Mors-le-Blanch r. Wilson (1873) 
42 L. J. C. P. 70 ; L.R. 8 O. P. 227, 238 ; 21 W. R. 
109. — C.P. ; 'principle applied, Carmarthen 
& Cardigan Ry. r. Manchester & Milford Ry. 
(1873) L. R. 8 C. P. 6S5, 690 ; 42 L. J. C. P. 262. 
— c.p. ; BOVILL, C.J. dissenting. 


Penn v. Bibby (1866) 36 L. J. Ch. 455 ; L. R. 

2 Ch. 127 ; 15 L. T. 399 : 15 W. R. 208.— 
L.C., referred, to. 

Ball r. Ray (1S73) 30 L. T. 1 ; 22 W. B. 283. 
— C.A. 

Campbell v. Loader (1865) 34 L. J. Ex. 50 ; 

3 PI. k C. 520; 11 Jur. (N.S.) 286: 11 
L. T. 608 : 13 W. R. 348. — EX., re far red to. 

Hudson (or Hod son) r. Walker (1872) 41 L. J. 
Ex. 51 ; L.' R. 7 Ex. 55 ; 25 L. T. 937 ; 20 W. R. 
489. — EX. 

« 

Black v. Jones (1851) 20 L. J. Ex. 152 ; 6 
Ex. 213. — EX., discussed. 

Beaufort (Duke) r. Crawshay (1866) 35 L. J. 
C. P. 342 ; L. R. 1 C. P. 699 ;lH.fc R. 638 ; 12 
Jur. (N.S.) 709 ; 14 L. T. 729 ; 14 W. R. 989. 
—C.P. 

Parmiter v. Coupland (1840) 9 L. J. Ex. 
202; 6 M. k W. 105; 4 Jur. 701 .— ex., 
referred to. 

Cox t\ Lee (1869) 38 L. J. Ex. 219 ; L. R. 4 
Ex. 284, 290 ; 21 L. T. 178.— EX. ; Harwood v. 
Harrison (1872) 41 L. J. 0. P. 206 ; L. R. 7 O. P. 
600, 628 ; 26 L. T. 938 ; 20 W. R. 1000.— C.P. ; 
cj rove, J. dissenting. 

• Parmiter v. Coupland and Fisher v. Clement 
(1830) 10 B. k C. 472 : 5 Man. k Ii. 730 ; 
8 L. J. (o.s.) K. B. 176 ; 34 R. R. 542.— 
K.B., discussed. 

Capital and Counties Bank v. Henty (18S2) 52 
L. J. Q. B. 232 : 7 App. Cas. 741, 762 ; 47 L. T. 
662 ; 31 W. R. 157 ; 47 J. P. 214.— H.L. (E.). 

Parmiter v. Coupland and Fisher v. Clement, 

referred to. 

Broome v. Gosden (1845) 1 C. B. 728. — 
C.P., applied. 

O’Brien r. Salisbury (Marquis) (1889) 6 Times 
L. R. 133— field and manisty, jj. 

• 

Parmiter v. Coupland and O’Brien v. 

Salisbury (Marquis), discussed. 

Broome v. Gosden, referred to. 

Melnerney v. “Glareman” Printing and Pub- 
lishing Co. (1902-3) [1903] 2 Ir.R. 347, 370, 399. 
— K.B.D. and C.A. 

Ford v. Lacey (or Lacy) (1861) 30 L. J. Ex. 
351 ; 7. Ii k FT. 151 ; 7 Jur. (N.s.) 684. 
—EX. 

Rule adopted, G. W. Ry. of Canada v. Braid 
(J863) 1 Moore P. C. (N.s.) 101 ; 1 N. R. 527; 

9 Jur. (N.s.) 339 ; 8 L. T. 31 ; 11 W. R.444.— P.c. ; 
referred to. Foster r. Wright (1878) 49 L. J. C. P. 
97 ; 4 C. P. D. 438, 447 : 44 J. P. 7.— C.P.D. 

Martin v. G-. By. (1855) 24 L. 3. 0. P. 
209; 16 C. B. 179 ; 3 C. L. R. 817 ; 1 
Jur. (n.s.) 613 ; 3 W. R. 477.— C.P., dis- 
tinguished. 

Foundation v. Keatinge (1874) Ir. R. 9 C. L. 
278.— EX. 

Martin v. G. N. By., approved. 

Browne r. Dunn (1894) 6 R. 67. — H.L. (E.), 
affirming C.A. 

LORD halsbury. — Martin v. G. N. Ry. . . . 
lays down what appears to me to^be a very 
wholesome and sensible rule, namely, that you 
cannot take advantage afterwards of what was 
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open to you in the pleadings, and what was 
open to you upon the evidence, if you have 
deliberately elected to tight another question, 
and have fought it, and have been beaten upon 
it. — p. 7(3. 

Martin v. G*. N. Ry., referred to. 

Hanna r. Pollock [1808] 2 Ir. 11. 532. — q.b.d. : 

1 affirmed, (1809) [1900] 2 Ir. E. (564. — c.A. 

Foundation v. Keatinge (1874) Ir. Ii. 9 0. L* 
278. — EX., referred to . 

Hamilton v. Long (1902) [1903] 2 Ir. E. 407, 
413.—K.B.D. 

Solomon v. Bitton (1881)8 Q. B. D. 17G. 
— C.A., observed on . 

Metropolitan Ey. r. Wrisrht (1886) 11 App. 
Cas. 152 ; 55 L. J. Q. B. 401 ; 54 L. T. 658 ; 
34 W. E. 746.— H.L. (e.) ; affirming (1885), c.A., 
which reversed coleridge, c.j. and Stephen, j. 

lord halsbury. — Now 1 think that the 
principle laid down in Solomon v. Bitton is 
erroneous, as reported, in the use of the word 
“ ought.” If a Court — not a Court of Appeal in 
which the facts are open for original judgment, 
but a Court which is not a Court to review facts 
at all — can grant a new trial whenever it thinks 
that reasonable men ought to have found another 
verdict, it seems to me that they must form .^nd 
act upon their own view of what the evidence 
in their judgment proves. That, I think, is not 
the law. If reasonable men might find (not 
“ ought to ” as was said in Solomon v. Bitton'). 
the verdict which has been found, I think no 
Court has jurisdiction to disturb a decision of 
fact which the law has confided to juries, not to 
judges. My noble and learned friend on the 
woolsack [Herschell, L.C., who had said that the 
verdict ought not to be disturbed unless it was 
one which a jury, viewing the whole of the evi- 
dence reasonably, could not properly find] has 
put the proposition in a form which is not open 
to objection, but which perhaps leaves open for 
definition in what sense the word “ properly” is 
to be used. I think the test of reasonableness, 
in considering the verdict of a jury, is right 
enough, in order to understand whether the jury 
have really done their duty. If their finding is 
absolutely unreasonable, a Court may consider 
that that shows that they have not really per- 
formed the judicial duty cast upon them ; but 
the principle must be that the judgment upon 
the facts is to be the judgment of the jury and 
not the judgment of any other tribunal. If the 
word “ might” were substituted for “ought ” in 
Solomon v. Bitton , I think the principle would 
be accurately stated. — p. 155. 

Solomon v. Bitton, report corrected . 

Metropolitan Ey. v. Wright, referred to. 

Webster v. Friedeberg (1886) 55 L. J. Q. B. 
403 ; 17 Q. B. D. 736 ; 55 L. T. 49 ; 34 W. E. 
728 ; 2 Times L. E. 702.— C.A. 

esher, m.r. — As to Solomon v. Bitton. I took 
part in the judgment according to the report. 
There may be some doubt as to the meaning of 
what was said, but, as Fry, L.J. has informed us. 
the late M.E. desired tiie word “not” to be 
inserted in the opinion attributed to the Court 
after the words “reasonable men ought.” If 
that is doiie, the opinion then stated is the same 
as that of every one else. For the future we 
shall read this case as if the word “ not ” were 
so inserted. We said the same in Metrojwlita n 

O.C. 


By. Co. v. Wright , and the H. L. agreed with 
us. — p. 404. fry, L.J. concurred. 

Solomon v. Bitton, commented on. 

Metropolitan Ry. v. Wright, referred, to. 

Harris r. Arnott (1890) 26 L. R. Ir. 55. — C.A. 

o’erten, C.J. — It is said that Solomon v. Bitton 
has laid down that the Court in Banco should 
pay no regard to the opinion of the judge who 
tried the case. Solomon v. Bitton , if well deckled 
in any respect — and the main proposition enun- 
ciated by that case was dissented from by Lord 
Halsbury in Metropolitan By. Co. v. Wright — 
did not, in my opinion, decide any such proposi- 
tion as that the Court in Banco should, in 
coming to a conclusion as to whether a verdict 
should be set aside on the ground that it was 
against the weight of evidence, or on the ground 
that the damages were excessive, leave alto- 
gether out of consideration the opinion of the 
judge who tried the case. — p. 71. 

Solomon v. Bitton, referred to. 

M‘Inerney r. “ Clareman ” Printing, &c., Co. 
[1903] 2 Ir. E. 347, 379 (pttsf). 

Metropolitan Ry. v. Wright, applied. 

Phillips r. Martin (1890) 15 App. Cas. 193. 
— P.C. 

lord macnaghten (for the Court). — The 
appellant contends that the verdict was against 
the evidence, or against the weight of the evi- 
dence. It is settled that a verdict ought not to 
be disturbed on that ground unless, to use the 
words of Lord Herschell in Metropolitan By. v. 
Wright, “ it was one which a jury, viewing the 
whole of the evidence reasonably, could not 
I properly find.” — p. 194. 

Metropolitan Ry. v. Wright. 

, Applied , Allcock r. Hall (1891) GO L. J. Q. B. 

! 41G ; [1891] 1 Q. B. 444 ; 64 L. T. 309 ; 39 W. E. 
443. — C.A. ; referred to, Seaton v. Sheridan 
(1890) 12 Times L. E. 285. — c.A. ; Jones v. 
Spencer (1S97) 14 Times L. E. 41. — H.L. (e.) ; 
(reversing 13 Times L. E. 174. — C.A. LOPES, 
L.J. dissenting) ; M ! Inerney v. “ Clareman ” 
Printing, &c., Co. [1903] 2 Ir. E. 347, 366 {post). 

Webster v. Friedberg (1SS6) 55 L. J. Q. B. 

403 ; 17 Q. B. I). 736 ; 55 L. T. 49 ; 34 

W. E. 728 ; 2 Times L. E. 702.— C.A., 

referred to. 

M ! Inerney ■?:. “ Clareman ” Printing, &c., Co., 
[1903] 2 Ir. E. 347, 379 (port). 

Phillips v. Martin (supra), applied. 

Jones v. Spencer (supra), considered . 

M‘Tnerney v. “Clareman” Printing, &c., Co. 
[1903] 2 Ir. E. 347, 368 (port). 

Brisbane Council v. Martin [1S94] A. C. 

249. — p.c. ; and Australian Newspaper 

Co. v. Bennett (1S94) 63 L. J. P. C. 105 ; 

[1894] A. C. 284 ; 6 E. 484 ; 70 L. T. 597 ; 

58 J, P. 604.— P.C. , referred to. 

M'Inerney v. “ Clareman ” Printing and 
Publishing Co. (1902-3) [1903] 2 Ir. E. 347, 
366. 400. — K.B.D. ; affirmed, c.A. 

Commissioners for Railways v. Brown. 

(1887) 57 L. J. P. C. 72 ; 13 App. Cas. 

133 ; 57 L. T. 895 — P.C., referred to. 

Aitken v. Mc’Meckan [1895] A. C. 310. 

— P.C., discussed . 

M'Inerney «r. “ Clareman ” Printing and 
Publishing Co. [1903] 2 Ir. E. 347, 368 (supra). 

77 



2417 


PRACTICE. 


2418 


Brown v. Commissioners for Railways 
(1890) 59 L. J. P. a 62 ; 15 App. Cas. 
240 ; 62 L.*T. 469. — P.C., rule applied. 
Allcock p. Hall (1891) 60 L. J. Q. B. 416 ; 
[1891] 1 Q. B. 444 ; 64 X,. T. 309 ; 39 W. R. 443. 
— C.A. And see MTnerney v. “ Clareman ” 
Printing, &c., Co. (supra, col. 2416). 

Chilvers v. Greaves (1843) 6 Scott (N. R.) 
539 ; 5 Man. & G. 578. — C.P., discussed . 
Quinlane v. Humane (1885) 18 L. R. Ir. 53. — 
C.A. 

Quinlane v. Murnane, referred to . 
MTnerney v. u Clareman” Printing, &c., Co. 
[1903] 2 Ir. R. 347, 369 (supra). 

Bentley v. Fleming (1845) 14 L. J. C. P. 174 ; 

1 C. B. 479 ; 3 D. & L. 23 ; 9 Jur. 402. 
— O.P., referred to. 

Norburn r. Hilliam (1870) 39 L. J. C. P. 183 ; j 
L. R. 5 C. P. 129 ; 22 L. T. 67 ; IS W. R. 602.— C.P. ; 
brett, J. dissenting. 

Williams v. G. W. Ry. (1858) 28 L. J. Ex. 2 ; 
3 H. Sc N. 869 ; 7 W. R. 97.— EX,, dis- 
cussed. 

Irwin 2 ?. Grey (1S65) 34 L. J. C. P. 313 ; 19 
C. B. (N. s.) 585 ; 11 Jur. (N.S.) 860 ; 12 L. T. 
847 ; 31 W. R. 1043.— C.P. ; affirmed, 35 L. J. 
C. P. 43 ; L. R. 1 C. P. 171 ; 1 H. & R. 25 ; 
12 Jur. (N.S.) 193 ; 13 L. T. 409 ; 14 W. R. 
208.— ex. ch. ; and 36 L. J. C. P. 14S ; L. R. 
2 H. L. 20; 16 L. T. 74; 15 W. R. 593.— 

H.L. (E.). CHELMSFORD, L.C. 

Hill v. Yates (1810) 12 East 229; 11 

R. R. 371. — K.B., applied. 

Falmouth. (Earl) v. Roberts (1841) 11 L. J. 
Ex. 180 ; 9 M. & W. 469 ; 1 D. (N.S.) 
633.— EX., explained. 

Wells v. Cooper (1874) 30 L. T. 721. — C.P. 

Doe d. Ashbumham (Earl) v. Michael 
(1851) 20 L. J. Q. B. 276 ; 16 Q. B. 
320 ; 15 Jur. 677. — Q.B., referred to. 
Wells v. Cooper (1874) 30 L. T. 721. — c.P. 

Locke v. Colman (1S36) 2 Alyl. & Or. 42. 
— L.c., not applied. 

Baker v. Hart (1747) 3 Atk. 542 ; 1 Ves. 
sen. 28.— L.c., discussed. 

O’Connor t\ Malone (1839) 6 Cl. & F. 572 ; 
Macl. & R. 4G8.— h.l. (ir.). cottenham, l.c. 

Levi (or Levey) v. Milne (1827) 4 Bing. 195 ; 
12 Moore 418 ; 5 L. J. (o.S.) C. P. 153.— 
c.P. ; and Hakewell v. Ingram (1854) 2 
C. L. R. 1397. — c.P., discussed. 

MTnerney v. “Clareman” Printing and 
Publishing Co. (1902-3) [1903] 2 Ir. R. 347, 370. 
— K.B.D, ; affirmed, C.A. 

Odger v. Mortimer (1873) 28 L. T. 472. 
— C.P., discussed . 

MTnerney v. 11 Clareman ” Printing and 
Publishing Co. (supra). 

Edie v. East India Co. (1761) 1 W. Bl. 298 ; 

2 Burr. 1236. — K.B., referred to. 

Crouch v. Credit Foncier Co. (1873) 42 L. J. 

Q. B. 183 ; L. R. 8 Q. B. 374, 386 ; 29 L. T. 259 ; 21 
W. R, 946. — Q.B. ; Goodwin v. Robarts (1875) 44 
L. J. Ex. 157 ; L. R. 10 Ex. 387, 357.— EX. CH. : 
affirmed. (1876) 45 L. J. Ex. 748 ; 1 App. Cas. 
476 ; 35 L. T. 179 ; 24 W. R. 987.-H.L. (e.). 


Bland v. Warren (1837) 6 L. J. K. B. its ; 
7 A. & E. 11 ; 2 N. & P. 97 ; 6 D. P. C./21. 
— K.B. ; and Lett r. Watkins (1S58) 2 7 L. 
J. Ex. 319.— ex., discussed. 

Wolff v. Goldring (1875) 44 L. J. C. P. 214 ; 32 
L. T. 161 ; 23 W. R. 473.— BRETT and GROVjE, jj. 

Etty v. Wilson (1878) 47 L. J. Ex.' 664; 
3 Ex. D. 359 ; 39 L. T. 83. — C.A.', not 
applied. 

Davies r. Felix (1878) 18 L. J. Ex. 3 ; ,4 Ex. 
D. 32; 39 L. T. 322 ; 27 W. R. 108.— C.A. 

Oastler v. Henderson (1877 j 46 L. J. Q. B. 
607 ; 2 Q. B. D. 575 ; 37 L. T. 22.— C.A., 
discussed. 

Erehl v. Burrell (187S) 48 L. J. Ch. 252 ; 10 
Ch. D. 420 ; 39 L. T. 461 ; 27 W. R. 234.— C.A. 

Hunt v. City of London Real Property Co., 
47 L. J. Q. B. 42 ; 2 Q. B. D. 605.— KELLY, C.B. 
and FIELD, J. ; reversed, (1877) 47 L. J. Q. B. 
51 ; 3 Q. B. D. 19 ; 37 L. T. 344 ; 26 W. R. 37.— 

C. A. 

Hunt v. City of London Real Property Co., 

discussed. 

Erehl r. Burrell (1878) 48 L. J. Ch. 252 ; 10 
Ch. D. 420 ; 39 L. T. 461 ; 27 W. R. 234.— C.A. 

•Hunt v. City of London Real Property Co., 

explained and approved. 

Jones v. Baxter (1880) 5 Ex. D. 275 ; 28 W. R. 
817. — C.A. 

jessel, m.r. — We thought [Hunt v. City of 
London Real Property Co.) that the words 
“ tried in ” had been left out by mistake from 
Ord. XXXIX. r. 1, and we decided that it must 
be read as if they had been inserted. The old 
rule contained those words. — p. 276. 

JAMES, L.J. — The Court in that case thought 
that it was absolutely necessary to find some 
mode in which a new trial in an action 
originally set down in the Ch. Div. could be 
obtained, and they could n©t find any other 
place except the Common Law Div. Court. It 
seemed to the Court that that was the reasonable 
and necessary interpretation of the orders. I 
concur in that view. — J5. baggallay, l.j. 
concurred. 

jessel, m.r. — It must be understood that our 
decision does not apply to the case of an issue 
directed by a judge of the Ch. Div. — p. 277. 

Drayson v. Andrews (1854) 24 L. J. Ex. 22 ; 
10 Ex. 472. — E X., followed. 

Pfeiffer v. Midland Ry. (1886) 18 Q. B. D. 
213 ; 35 W. R. 335.— HUDDLESTON, B. and 
MANISTY, J. 

Pfeiffer v. Midland Ry. , followed. 

Murfett v. Smith (1887) 56 L. J. P. 87 ; 12 P. 

D. 116 ; 57 L. T. 498; 35 W. R. 460 ; 51 J. P. 
374.— COLERIDGE, c.J. and butt, j. 

Hallums v. Hills (1876) 46 L. J. Q. B. 8S ; 
24 W. R. 956 — C.A. 

Distinguished, Crom v. Samuels (1876) 46 L.J, 
C. P. 1 ; 2 0. P. D. 21 ; 35 L. T. 423 ; 25 W. R. 
45.— GROVE and denman, JJ. ; Runtz v. Sheffield 
(1879) 48 L. J. Ex. 385 ; 4 Ex. D. 150 ; 40 L. T. 
539. — C.A. 

Sill t. Pox (1858) 27 L. J. Ex. 41* ; 3 H. & 
N. 547 ; 6 W. K. 652. — EX. , applied. 

Ward v. Lumley (1860) 29 L. J. Ex. 372 ; 5 H. 
fc N. 656 ; 6 Jur. (N.S.) 560 ; 8 W. K. 543.— EX. 
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Ward v. Lumley, followed. 

Abbott r. Bates (1874) 30 L. T. 470 ; 22 W. R. 
G32. — C.P. 

]£eckscher y. Crosley (1890) 60 L. J. Q. B. 
75 ; [1891] 1 Q. B. 224 ; 39 W. R. 211.— 
C.A. 

Commented on, Allcock r. Hall (1891) 60 L. J. 
Q. B. 416 ; [1891] 1 Q. B. 444 ; 64 L. T. 309 ; 
39 W. R. 443.— C.A. lindley, LOPES and KAY, 
L.JJ. ; practice applied, Rickaby v. Rickaby and 
Swift (1901) 70 L. J. P. 24 ; [1901] P. 134; 84 
L. T. 182.— C.A. RIGBY, v. WILLIAMS and 
STIRLING-, L.JJ. 

Heckscher v. Crosley, practice no longer to 
be followed. 

Harwood v. Abrahams (1901) 70 L. J. K. B. 
746 ; [1901] 2 K. B. 304 ; 84 L. T. S57.— 
C.A., referred to. 

Wight wick v. Pope (1902) 71 L. J. K. B. 709 ; 
[1902] 2 K. B. 99 ; 86 L. T. 750 ; 50 W. R. 531. 
— C.A. 

COLLINS, M.tt. (for self, MATHEW and COZENS- 
hardy, L.JJ.). — Having regard to the general 
rule of practice laid down in Heckscher v. Crosley , 
and since acted upon, not to grant security for 
costs in the case of new trial motions, we to$k 
time to consult the other members of the Court 
as to whether the time has not come when that 
practice should be altered. It has been more 
than once treated as anomalous — see Harwood v. 
Abrahams — and, when analysed, it does not seem 
to rest on any logical basis. . . . All the L.JJ. 
concur in thinking that we ought not any longer 
to treat ourselves as bound by the rule laid down 
in Heckscher v. Crosley . — p. 710. 

Price v. Harris (1833) 3 L. J. C. P. 73 ; 
10 Bing. 331 ; 3 M. & Scott 83S. — C.P., 
referred, to. 

Purnell c. G. W. Ry. (1876) 45 L. J. C. P. 687 ; 
X Q. B. D. 636 ; 35 *L. T. 605 ; 24 W. B. 909. 
—C.A. 

Doe d. Dudgeon v. Martin (1845) 14 L. J. 
Ex. 128 ; 13 M. & W. 811 ; 2 D. & L. 678. 
—ex. : and Belcher v. Mag-nay (1845) 14 
L. J. Ex. 305 ; 13 M. & W. 815, n. ; 3 I). & 
L. 70 ; 9 Jur. 475. — EX., discussed and 
appro red. 

Purnell c. G. W. By. (1876) 1 Q. B. D. 636 ; 45 
L. J. 0. P. 687 ; 35 L. T. 605 ; 24 W. E. 909. 
— C.A. 

jess el, M.R. — It seems to be established by 
. . . Doe v. Martin and Belcher v. Mugncty , that 
where a verdict has been found in favour of one 
defendant and against another, and the defendant 
against whom the verdict has been found shall 
move for a new trial, he is bound to serve a 
notice of the rule for a new trial on the defendant 
in whose favour the verdict was returned, and no 
new trial could be granted unless that proceeding 
was adopted. That seems to me a very reason- 
able rule and entirely coincides with the similar 
practice in the Courts of equity. — p. 639. 

MELLISH, L.J. — Now the authorities that have 
been cited seem to show very clearly that under 
the old practice the Court could not grant a new 
trial as against one defendant, even in an action 
of tort, without granting it as to all. That was 
decided in the two cases which have been 
referred to by the M.R. In Price v. Harris 
{supra) the defendant asked for a new trial, and 


the Court put her under terms ; but where one of 
several defendants got a new »trial, it appears 
the Court had never granted a new trial as 
against one defendant without granting it as 
against all. and it was the duty of one defendant 
to bring the others before the Court. — p. 641. 
denman, J. concurred. 

Millar v. Toulmin (1886) 55 L. J. Q. B. 445 ; 
17 Q. B. D. 603 ; 34 \V. E. 695.— C.A. 
ESnER, M.R., BOWEN and PRY, L.JJ., 
reve ) i sed 

Toulmin v. Millar (1887) 12 App. Cas. 746 ; 57 
L. J. Q. B. 301 ; 58 L. T. 96.— H.L. (e.). 

halsbury, l.c. — I doubt very much whether 
Ord. LYIII. r. 4 gives any such jurisdiction as the 
C. A. claimed to exercise in finding a verdict for 
themselves, and actually assessing damages for 
breaking a contract. As I think the judgment 
of the C. A. was wrong upon the facts, it is not 
absolutely necessary to determine that question. 
— p. 747. 

LORDS WATSON and FITZGERALD concurred, 
but expressed no opinion upon the question under 
Ord. LYIII. r. 4. 

Toulmin v. Millar, applied. 

Allcock r. Hall (1891) 60 L. J. Q. B. 416 ; 
[1891] 1 Q. B. 444 ; 64 L. T. 309 ; 39 W. R. 443. 
— C.A. LINDLEY, LOPES and KAY, L.JJ. 

Hamilton v. Johnson (1879) 49 L. J. Q. B. 
155 ; 5 Q. B. D. 263 ; 41 L. T. 461.— C.A., 
applied. 

Seear i\ Cohen (1881) 45 L. T. 589 .— q.b.d. 

Seear v. Cohen, discussed. 

Flower v. Sadler (1882) 9 Q. B. D. 4S3 ; 46 J. P. 
503.— DENMAN, J. ; affirmed, 10 Q. B. D. 572.— 
C.A. BRETT and COTTON, L.JJ. 

Gibbs v. Pike (1S42) 12 L. J. Ex. 257; 9 
M. & W. 351 ; 1 D. (n.S.) 409 ; 6 Jur. 465. 
— EX., referred to. 

Seaman v. Netherclift (1876) 45 L. J. C. P. 
798 ; 1 C. P. D. 540.— COLERIDGE, c.J. and 
BRETT, J. ; affirmed, 46 L. J. C. P. 128 ; 2 
C. P. D. 53 ; 35 L. T. 784 ; 25 W. R. 159.— C.A. 

Levi (or Levy) v. Green (1858) 4 Jur. (N.s.) 
S6 ; 6 W. R. 209. — Q.B., applied. 

Cockle v. S. E. Ry. (1870) L. R. 5 C. P. 457, 472 ; 
39 L. J. C. P. 226. — C.P. ; KEATING and M. SMITH, 
JJ. dissenting ; affirmed, (1872) 41 L. J. C. P. 
140 ;L. R. 7 C. P. 321 ; 27 L. T. 320 ; 20 W. R. 
754.— EX. OH. 

Dawson v. Harris (or Harrison) (1862) 31 
L. J. C. P. 168 ; 11 C. B. (N.s.) 801 ; 5 
L. T. 680 ; 10 W. R. 230.— C.P. 

Eic plained and, applied , Jones c. Williams 
(1873) 42 L. J. Q. B. 48 ; L. R. 8 Q. B. 280 ; 28 
L. T. 122 ; 21 W. R. 390, — Q.B. ; referred to, 
Metropolitan Asylum District c. Hill (1882) 47 
L. T. 29 ; 47 J. P. 148.— H.L. (E.). 

19. Judgments and Orders. 

Spencer, In re (1870) 39 L. J. Cii. 841 ; 21 
L. T. SOS ; 18 W. R. 240.— L.J. 

Bef erred to. Slater v. Slater (1888) 58 L. T. 
149. — KAY J. ; discussed, and order followed , 
Hangar’s Trusts, In re (1889) 58 L. J. Cli. 315 ; 
41 Oh. D. 178 ; 60 L. T. 491 ; 37 W. R. 651.— 
STIRLING, j. 
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Hunter v. Richardson (1821) 0 Madd. 89. 
— V.-C., discussed and not applied. 

Lambert v. Hutchinson (1839) 8 L. J. Ch. 
196 ; 1 Beav. 277. — M.R., applied. 

Davies r. Quart ermain (1840) 4 Y. & C. 257. — 

ALDERSON, B. 

Cottingham v. Shrewsbury (Earl) (1843) 15 
L. J.. Ch. 441 : 3 Hare (527.— V.-C.. 
distinguished. 

Belly r. Wathen (1S49) 18 L. J. Ch. 281 ; 7 
Hare 351 : 14 Jur. 9 . — wigram, v.-c. : affirmed. 
(1851) 21 L. J. Ch. 105 ; 1 De Q. M. & G. 10 ; 16 
Jur. 47. — L.JJ. 

Milissich v. Lloyds (1877) 4(5 L. J. C. P. 
404; 36 L. T. 423: 25 W. R. 353; 13 
Cox C. C. 575— C.A. HELLISH, L.JJ.. 
BAG-GALL AY and BRETT, JJ.A., discussed. 

Royal Mail Steam Packet Co. r. George and 
Brandray (1900) 69 L. J. P. C. 107: [1900] 
A. C. 480 ; 82 L. T. 539.— P.C. 

Peirce (or Pierce) v. Derry (1843) 12 L. J. 
Q. B. 277 ; 4 Q. B. 635 ; 3 G. & D. 477 ; 7 
Jur. 552.— Q.B., commented- on. 

Frewen (or Fewins) e. Lethbridge (1859) 4 
H. & N. 418 ; 28 L. J. Ex. 243 ; 7 W. R. 442.— 

EX. 

bramwell, B. — Peirce v. Derry is relied on as 
an authority that- there is no entry of judgment 
until the costs have been taxed. There the 
plaintiff had entered up final judgment as of the 
day when the original entry was made, and the 
Court ordered the date of the judgment to be 
altered to the day of taxation of costs ; therefore 
it was not necessary to consider the statute of 
Charles (17 Car. 2, c. S,s. 1). But if they meant 
to lay down a positive rule that for all pur- 
poses there is no judgment until the costs arc 
taxed, that is opposed to the authorities. For 
the purpose of this statute (15 & 16 Viet. c. 76. 
s. 139) judgment is signed when the original 
entry is made. — p. 421. 

Perkins v. National Investment Society (or 
National Assurance and Investment 
Association) (1857) 26 L. J. Ex. 182 ; 2 
H. & N. 71 ; 3 Jur. (N.s.) 371 ; 5 W. R. 
470. — EX., approved but not ajylied. 

Smith v. Smith (1874) 43 L. J. Ex. 86 ; L. R. 
9 Ex. 121 ; 30 L. T. 429. — BEAM WELL and 
PIGOTT, BB. 

Davenport v. Stafford (1845) 14 L. J. Ch. 
414 ; 8 Beav. 503 ; 9 Jur. SOI. — M.R. 

Explained, Turner r. Turner (1852) 21 L. J. Ch. 
422 ; 2 De G. M. & G. 28.— knight BRUCE and 
CRANWORTH. L.JJ. ; referred- to, Stannard r. 
Harrison (1871) 24 L. T. 570; 19 W. R. 811.— 
BACON, v.-C. : approved and applied , Hudders- 
field Banking Co. r. Henry Lister & Son (1895) 
64 L. J. Ch. 523 ; [1895] 2 Ch. 273 : 13 R. 331 ; 
72 L. T. 703 ; 43 W. R. 567.— C.A. 

Davenport v. Stafford, not applied. 

Ainsworth -v. Wilding (1896) 65 L. J. Ch. 432 ; 
[1896] 1 Ch. 673 ; 74 L. T. 193 ; 44 W. R. 540. 

romer. J. — That [case] was under the practice 
of the Court of Chancery, which had the inherent 
power of re-trying cases even after the drawing 
up and passing of the decree. That case only 
decided that, in the opinion of the then M.R*.. 
the Court in the exercise of its discretion would 
not re-hear the case, after the decree had been 
entered, on the ground of fraud, but would 


re-hear it in the case of a mere mistake. T/hat 
case has no application to the modem practice 
under the Judicature Acts. — p. 433. I 

Metcalf v. British Tea Association (188 1) 46 
L. T. 31.— GROVE and BOWEN, L.JJ/1, not 
adopted. ;■ 

Script Phonography Co. r. Gregg (lSfJO) 59 
L. J. Ch. 406.— NORTH, J. ) 

/ 

Leggott v. Western (1889) 53 L. JJ Q. B. 
316: 12 Q. B. D. 287 ; 32 W. E.. ; 460.— 
Q.B.D. 

Deferred to, Sedgwick, In re, McMu/rdo, Ex 
parte (1S8S) 60 L. T. 9 ; 37 W. R. 72 ; 5; Morrell 
262. — C.A. ; followed- , Kolchmann v. Meurice 
(1903) 72 L. J. lv. B. 289; [1903] 1 K. B. 534; 
8S L. T. 369 ; 51 W. R. 356. — C.A. 

North of England Joint Stock Banking Co., 
In re, Sanderson, Ex parte (1849) 18 
L. J. Oh. 248 : 1 Mac. & G. 306.— L.C. 
Deferred to, Risca Coal and Iron Co., In re, 
Hookey, Ex parte (1862) 31 L. J. Ch. 429 ; 4 
De G. F. & J. 456 ; 8 Jur. (N.s.) 900 : 6 L. T. 567 ; 
10 W. R. 701.— WESTBURY, L.C. 

Risca Coal and Iron Co., In re, Hookey, 
Ex parte, followed and appro ved. 

Arreaves, In re, Whitton, Ex parte (1880) 13 
Oh. D. 881 : 49 L. J. Bk. 31 : 42 L. T. 63 ; 28 
W. R. 432. 

bacon, c.J. — The judgment delivered by Lord 
Westbury in ff/ud/ey, Ev parte, relates not only 
to the practice of the Court of Bankruptcy but 
to the principles which govern that practice, and 
the reasons for the rule under discussion are 
fully stated -in that judgment. ... I cannot 
possibly overrule, nor am I at liberty to disregard, 
as it certainly is not my inclination to do the 
express ruling of Lord Westbury. — p. 8S4. 

| Collinson v. Lister (1855) 24 L. J. Oh. 762 ; 
20 Beav. 356.— ROMTLLY. m*r. ; affirmed, 25 L. J. 
Ch. 38 ; 7 De G. M. & G. 034 ; 2 Jur. (N.S.) 75 ; 
4 W. R. 133.— L.JJ. 

Collinson v. Lister and Troup v. Troup (1868) 
37 L. J. Ch. 390 ; 16 W. R. 573.— MALINS, 
V.-C., discussed and. followed. 

Turner r. L. & S. W. lly. (1874) 43 L. J. Ch. 
430 ; L. R. 17 Eq. 501.— HALL, V.-C. 

Turner v. L. & S. W. Ry., distinguished. 
Wilks. In re. Child v. Bulmer [1891] 3 Ch. 59 ; 

60 L. J. Ch. 696 : 65 L. T. 184 ; 40 W. R. 13. 
Stirling. J. — There it was held that- where a 

plaintiff died after hearing but before judgment 
the Court had jurisdiction to date the judgment 
as of the date of the hearing. Here,' however, 
there was no hearing : so that the decision does 
not exactly cover the point. — p. 64. 

Turner v. L. & S. W. Ry., followed. 

Ecroyd v. Coulthard (1897) 66 L. J. Oh. 751 ; 
[1897] 2 Ch. 554 ; 77 L. T. 357 ; 46 W. R. 119 ; 

61 J. P. 791.— NORTH, J. ; affirmed, (1898) 07 
L. J. Ch. 458 ; [1898] 2 Ch. 358 ; 78 L. T. 702. 
—C.A. LINDLEY, 31. R., CHITTY and COLLINS, 
L.JJ. 

War die v. Carter (1836) 1 Myl. A C!r. 283.— 
L.c. ; and Wildman v. Laue (1859) 4 
De G. & J. 401. — CHELMSFORD, L.C., 
referred to. 

International Financial Society i\ City of 
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Moscow Gras Co. (1 877) 47 L. J. Ch. 25S ; 7 
Oh. a 241 ; 37 L. T. 736 ; 26 W. R. 272.— c.A. 

International Financial Society v. City of 
1 Moscow G-as Co., distinguished. 

Ambrose Lake Tin am l Copper Co., In re, 
Taylor’s Case (1878) 8 Ch. D. 643 ; 47 L. J. Ch. 
61)6 ; 38 L. T. 587 ; 26 W. R. 602.— C.A. 

THE8IGER. L.J. — There the party had allowed 
the whole of the year to elapse, and he then 
found that he had made a mistake, and was just 
beyond the year. There, if I may use the 
expression, nothing had been rightly done within 
the period. Here, undoubtedly, a proper notice 
was given within the period of twenty-one days. 
— p. 644. 

International Financial Society v. City of 
Moscow G-as Co. 

Discussed, Burke r. Rooney (1879) 4S L. J. 
C. P. 601 ; 4 C. P. D. 226 ; 27 W. R. 915.— C. P.D. ; 
Carter r. Stubbs (1880) 50 L. .J. Q. B. 161 ; 6 
Q. B. JD. 116; 43 L. T. 746; 29 W. R. 132.— 
C.A. 

International Financial Society v. City of 
Moscow Gas Co., principle applied. 

Shelfer r. City of London Electric Light Co. : 
Meux’s Brewery Co. r. City of London Electric 
Light Co. (1894) 12 R. 112 ; 64 L. J. Ch. *16; 
[1895] 1 Ch. 287; 72 L. T. 34 ; 43 W. R. 238.— 
C.A. ; reversing 8 R. 823 ; 70 L. T. 762 ; 42 
W. R. 644.— KEKEWICH, J. 

LORD HALSBURY. — It appears to me that this 
case comes distinctly within the principle 
pointed out by James, L.J., in International 
Financial Society v. City of Moscow Gas Co. 
He says that if it is a mere simple refusal of a 
simple application, the applicant knows very 
well what he has got to appeal against, and 
must give notice within the time allowed for an 
appeal against such refusal ; but if the relief is 
granted, although not in a form satisfactory to 
the applicant, it i» only reasonable he ought to 
know the precise terms of the order before he 
determines whether he will appeal. — p. 120. 

Trail v. Jackson (1876) 46 L. J. Ch. 16 ; 4 
Ch. D. 7 ; 25 W. R. 36.— C.A ., followed. 

Berdan r. Birmingham Small Arms and Metal 
Co. (1877) 47 L. J. Ch. 96 ; 7 Ch. D. 24 ; 37 
L. 1’. 588 ; 26 W. R. 89.— C.A. 

Berdan v. Birmingham Small Arms and 
Metal Co., distinguished. 

Jones r. Andrews (1888) 58 L. T. 601. — C.A. 
COTTON and FRY, L.JJ. 

Trail v. Jackson and Berdan v. Birmingham 
Small Arms and Metal Co., followed . 

Roberts, In re, W. N. (1890) 23.— C.A. 
COTTON, BINDLEY and LOPES, L.JJ. 

Trail v. Jackson and Berdan v. Birmingham 
Small Arms and Metal Co., referred to. 

Shelfer r. City of London Electric Lighting 
Co. ; Meux’s Brewery Co. r. City of London 
Electric Light Co. (1894) 12 R. 112 ; 64 L. J. Ch. 
216 ; [1895] 1 Ch. 287.— C.A. (supra). 

Stevens v. Guppy (1823) T. & R. 178. — L.c., 

piineiplrs app l i cd . 

Hill v. South Staffordshire Ry. (1864) 2 De G. 
J. & S. 230 ; 10 Jur. (N.S.) 531 ; 4 N. R. 39 : 
10 L. T. 358 ; 12 W. R. 699.— L. jj. 


Hill v. South Staffordshire Ry. 

Commented on. Hill r. Curtis (1866) L. R. 1 
Ch. 425; 12 Jur. (n.s.) 441 j 14 L. T. 506.— 
CRANWORTir, L.c. ; applied, OlTlershaw (or Oller- 
enshaw) r. Karrop (1874) 43 L. J. Ch. 584 ; 
L. R. 9 Ch. 480 : 3 1 L. T. 74. — JAMES and 

AI ELLISH, L.JJ. 

Bruff v. Cobbold, Ayres, Ex parte (1872) 41 
L. J. Ch. 402 ; L. R. 7 Ch. 217 ; 26 L. T. 
223 ; 20 W. R. 284. — L.JJ., discussed. 

Youngs, In re, Doggett r. Revett (18S5) 30 
Ch. D. 421 ; 53 L. T. 682.— C.A. COTTON and 
BINDLEY, L.JJ. 

cotton, l.j. — Bruff v. Colloid was a case 
where a suit was brought for distribution of a 
fund by one of a number of persons who claimed 
to be cestuls que trust. Another person who 
claimed to be a cestui que trust, and had not been 
made a party, was held entitled to appeal. He 
was a person who could properly have been 
made a party to the action. — p. 426. 

Davis v. Dysart (Earl) (1855) 24 L. J. Ch. 
381 ; 20 Beav. 405 ; 1 Jur. (N.S.) 743 ; 3 
Eq. R. 599 ; 3 W. R. 393.— M.R. 

Approved and followed , Pennell c. Dysart 
(Earl) (1859) 27 Beav. 542.— RoMiLLY, m.r. ; 
not applied, Chichester t\ Donegal (Marquis) 
(1869) L. R. 4 Ch. 416 ; 20 L. T. 44 ; 17 W. R. 
544. — SELWYN and giffard. L.JJ. ; referred to, 
Pryse r. Prvse (1872) 42 L. J. Ch. 253 ; L. R. 15 
Eq. 86, 92 ; 27 L. T. 575 ; 21 W. R. 219.— 
WICKENS, V.-C. 

Jackson v. Turnley (1853) 22 L. J. Ch. 949 ; 
1 Drew. 617 ; 1 Eq. R. 328 ; 17 Jur. 643 ; 
1 W. R. 461. — KINDERSLEY, V.-C., 

■referred to. 

Rooke v. Kensington (Lord) (1856) 25 L.J. Ch. 
795 ; 2 K. & J. 795 ; 4 W. R. 829.— WOOD, V.-C. 

Rooke v. Kensington (Lord), referred to. 

Sree Narain Mitter v. Sreemutty Kishcn, &c. 
(1S73) L. R. Ind. App. Suppl. 149, 161. — P.c. 

Jackson v. Turnley and Rooke v. Kensington 
(Lord), discussed. 

Kathama Natchiar r. Dorasinga Tever (1875) 
L. R. 2 Ind. App. 169, 185. — P.C. 

Jackson v. Turnley, referred to. 

Barraclough v. Brown ( post, col. 2425). 

Rooke v. Kensington (Lord) and Bristow v. 
Whitmore (1858) 4 K. & J. 743 ; 7 W. R. 
1 50. — V. -C. , discussed. 

Cox r. Barker (1876) 3 Ch. D. 359 ; 35 L. T. 
635. — C.A. james and mellish, l.jj., and 

BAGGALLAY, J.A. 

baggallay, J.A. —I felt a good deal pressed 
at first by the decisions of Wood, V.-C. in Hooke 
v. Kensington (Lord) and Bristow v. Whitmore ; 
but it appears to me there is no room in this case 
for the objection which prevailed there. Sect. 50 
of the 15 & 16 Viet. c. 86 empowers the Court of 
Chancery to make binding declarations of right 
without giving consequential relief; and Wood, 
V.-C. was of opinion that it only empowered the 
Court to make such declarations of right in cases 
in which some equitable relief might be granted' 
if the plaintiff chose to ask for it. But, in this 
case, it appears to me that, consequential upon 
the declaration of rights which is asked for, 
several forms of consequential relief might be 
granted. — p. 372. 
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Hooke v. Kensington (Lord) (supra) and 
London Association of Shipowners v. 
London and India Docks Joint Committee 
(1802) 62 L. J. Ch. 294-; [1892] 3 Ch. 
242 ; 2 11. *23 ; 67 L. T. 23S ; 7 Asp. M. G. 
105. — C.A., referred to. 

Barraclough r. Brown (1897) 60 L. J. Q. B. 
672 ; [1897] A. 0. 615 : 76 L. T. 797 ; S Asp. 
M. C. 290 ; 2 Com. Cas. 249. — H.L. (e.). LORDS 
HEESCIIELL, WATSON, SHAND and DAVEY. 

Curtis v. Sheffield (1882) 51 L. J. Ch. 535 ; 
21 Ch. D. 1 ; 46 L. T. 177 ; 30 W. R. 581. 
— C.A., discussed. 

Fussell r. Dowding (1884) 58 L. J. Ch. 924; 
27 Ch. D. 237 ; 51 L. T. 332 ; 32 W. R. 790.— 
CHITTY, J. 

Greenwood v. Sutherland (1853) 10 Hare, 
App. xii. — v.-C. ; and Garlick y. Lawson 
(1853) 10 Hare, App. xiv. — Y.-C., referred 
to. 

Langdale (Lady) r. Briggs (1S56) 20 L. J. Ch. 
27 ; 8 De G. M. & G. 391 ; 2 Jur. (n.S.) 9S2 ; 4 
W. R. 703.— KNIGHT BRUCE and TURNER, L.JJ. 

Greenwood y. Sutherland and Garlick v. 
Lawson, applied. 

Gosling v. Gosling (1859) Johns. 265 ; 5 Jur. 
(n.S.) 910.— wood, v.-C. 

Greenwood y. Sutherland and Garlick y. 
Lawson, referred to. 

Pryse v. Pryse (1872) 42 L. J. Ch. 253 ; L. R. 
15 Eq. 86 ; 27 L. T. 575 ; 21 W. R. 219.— Y.-C. 
See pod. 

Greenwood y. Sutherland and Garlick v. 
Lawson, discussed. 

Kathama Natchiar v. Dorasinga Tever (1875) 
L. R. 2 Ind. App. 169, 184.— P.c. ; and Bright v. 
Tyndall (1876) 4 Ch, D. 189, 196 ; 25 W. R. 109. 
—v.-C. 

De Windt y. De Windt (1866) 35 L. J. Ch. 
332 ; L. R. 1 H. L. 87 ; 14 L. T. 529 ; 14 
W. R. 545. — H.L. (E.) ; affirm big (1864) 
4 N. R. 185.— WOOD, V.-C. ; and Forsbrook 
v. Forsbrook (1S67) L. R. 3 Ch. 93 ; 16 
W. R. 290. — L.JJ., commented on. 

Key y. Key (1853) 22 L. J. Ch. 641 ; 4 De 
G. M. & G. 73 ; 1 Eq. R. 82 ; 17 Jur. 769. 
— L.JJ., not followed. 

Pryse v. Pryse (1872) 42 L. J. Ch. 253 ; L. R. 
15 Eq. 86 ; 27 L. T. 575 ; 21 W. R. 219. 

wickens, v.-C.— According to the ordinary 
rule, this Court will not decide a legal question 
as to a right to real estate in remainder, and will 
not try the legal title to real estate not in 
remainder, at the instance of a person who is 
out of possession. Both propositions are elemen- 
tary. As regards the former, De Windt y. De 
Windt was referred to during the argument, as 
giving the highest sanction to what was said in 
Greenwood v. Sutherland (supra) and Garlich v. 
Laic-son (sujrra). But in fact, no authority is 
required for either. It is said, however, that the 
Court is asked to do no more here than was done 
in Key v. Key, by means of an artifice suggested 
by the Court in Forslrooh v. Forslrooh. If Key 
v. Key be law, the amendment in For sit rook v. 
Forslrooh seems to have been unnecessary, so 
that the cases arc not quite consistent. 'And 
notwithstanding my unfeigned respect for the 
judges who decided Key v. Key, and notwith- 
itanding the fact stated to me, that the question 
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of jurisdiction was there considered/ 1 must 
decline to follow it, as regards the jurisdiction in 
any case not similar, which this is not. — p>. 255. 

Forsbrook v. Forsbrook and Bell v! Cade 
(1S61) 2 J. & H. 122; 5 L. T. 52,3 ; 10 
W. R. 38.— WOOD, v.-C., discussed, j, 

Bright v. Tyndall (1876) 4 Ch. D. 189, 1:96 ; 25 
W. R. 109.— MALINS, V.-C. j 

Forsbrook v. Forsbrook, discussed. / 

Hampton v. Holman (1877) 46 L. J. dJh. 248 ; 
5 Ch. D. 183 ; 36 L. T. 287 ; 25 W. R. 459.— 
JESSEL, M.R. 

! 

Langdale (Lady) v. Briggs (1856) 26 L. J. 
Ch. 27 ; 8 De G. M. <fc G. 391 ; 2 Jur. 
(N.S.) 982 ; 4 W. R. 703.— L.JJ., distin- 
guished. 

Juttendromohun Tagore r. Ganendromohun 
Tagore (1872) L. R. Ind. App. Suppl. 47. — p.c. 

willes, J". (for the Court). — This case is dis- 
tinguishable from Langdale (Lady) v. Briggs, 
where it was laid down that, generally speaking, 
it is not according to the course of the Courts in 
England to declare future rights, and it falls within 
the exceptions there contemplated in the judgment 
of Turner, L. J. (p. 428) ; because all the existing 
parties interested are in Court, and it is impossible 
to decide the case without considering the whole 
scope of the will, and arriving at judicial conclu- 
sions as to the rights of each of the parties 
thereunder, which judicial conclusions, so* far as 
they dispose, or may dispose, of the rights of 
those parties, ought to be incorporated in the 
decree. — p. 84. 

Langdale (Lady) v. Briggs. 

Discussed , Kathama Natchiar v. Dorasinga 
Tever (1S75) L. R. 2 Ind. App. 169, 185. — p.c. ; 
Hampton v. Holman (1877) 46 L. J. Ch. 24S ; 5 
Ch. D. 188 ; 36 L. T. 287 ; 25 W. R. 459.— 
jessel, M.R. ; approved and applied , Ram Lai 
Mookerjee v. Secretary of State for India (18S1) 
L. R. S Ind. App. 46. — P.C. 

Langdale (Lady) v. Briggs, applied. 

Dugdale, In re, Dugdale v. Dugdale (18S8) 
38 Ch. D. 176 ; 57 L. J. Ch. 634 ; 58 L. T. 581 ; 
36 W. R. 462. 

KAY, J. — It is consistent with the practice of 
the Court, as recognised in Langdale (Lady) v. 
Briggs , that the plaintiff should have a declara- 
tion as to the nature of his interest and the 
validity of the gift over. — p. 183. 

Cliffe, In re, Edwards v. Brown (1895) 64 
L. J. Ch. 423 ; [1895] 2 Ch. 21; 13 R. 
425 ; 72 L. T. 440 .; 43 W. R. 436.— C. A. 

Deferred to. Deutsche National Bank v. Paul 
(1898) 67 L. J. Ch. 156 ; [1898] 1 Ch. 283 ; 78 
L. T. 35 ; 46 W. R. 243.— STIRLING, J. ; Wray 
t. Wray and D’ Almeida [1901] P. 132 ; 70 L. J. P. 
32 ; 84 L. T. 64.— BARNES, J. 

Bees, In re, Bees v. George (1880) 49 L. J. 
Ch. 568 ; 1 5 Ch. D. 490. — M.R., considered. 

Rolfe, In re, Fyson i\ Johnson (1894) 8 R. 
335 ; 70 L. T. 624. 

NORTH, J. — The persons served have not 
entered an appearance. I have to decide 
whether they ought to be served with notice of the 
setting down of this action for further considera- 
tion. In Bees , In re, Sir G. Jessel, IC.R., made 
such an order. He considered that he had a discre- 
tion, and that as the order sought was to make 
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parties personally liable for payment of money, it 
was right that such parties should be served with 
notice. But, in the absence of some special 
reason, such as the one in that case, I do not 
see why an order for service should be made. — 
p. 336. 

Holies (Lord) v. Hutchinson (1679) 8 

Swanst. 665. — L.C., discussed. 

Fraser v. Mason (1883) 52 L. J. Q. B. 643 ; 11 
Q. B. D. 574 ; 49 L. T. 761 ; 32 W. R. 421.— a A. 

Wade v. Simeon (1845) 14 L. J. Ex. 117 ; 
13 M. & W. 647 ; 2 D. & L. 658 ; 9 Jur. 
117. — EX., discussed and distinguished . 

Burnett v. Proois (1870) 22 L. T. 543. 545. 
— C.P. 

Furnival v. Bogle (1827) 4 Buss. 142 ; 6 L. J. 
(o.s.) Ch. 91 ; 28 R. R. 34.— L.c. 

Referred to , Banner, Ex parte, Key worth, In 
re (1874) L. R. 9 Ch. 383, n. ; 21 TV. R. 350.— 
bacon, C.J. ; (affirmed, L. R. 9 Oh. 379 ; 30 L. T. 
620 ; S. C. mm. Tate, Ex parte, Key worth, In 
re, 43 L. J. Bk. 102. — L.JJ.) ; approved, Holt i\ 
Jesse (1876) 46 L. J. Ch. 254 ; 3 Ch. D. 177 ; 24 
TV. R. 879. — M ALINS, v.-c. ; discussed, Harvey 
r. Croydon Union Rural Sanitary Authority 
(1884) 53 L. J. Ch. 707 ; 26 Ch. D. 249.— C.A. 
(see 'post, col. 2428) ; Neale v. Gordon-LeiTnox 
(1902) 71 L. J. K. B. 536 : [1902] 1 K. B. 836.— 
alverstone, C.J. ; (reversed, C.A., but restored, 
H.L. (E.) see post, col. 2431). 

Att.-Gen. v. Tomline (1877) 7 Ch. D. 388 ; 
47 L. J. Ch. 473 ; 38 L. T. 57 ; 26 W. R. 

1 88. — fry. J., dictum explained. 

Davis v. Davis (1880) 13 Ch. D. 861 ; 49 L. J. 
Ch. 241 ; 41 L. T. 790 ; 28 W. R. 345. 

fry, j. — I do not say anything as to whether 
a consent given altogether without the interven- 
tion of the Court can be afterwards withdrawn. 
All that I said in Att.-Gen . v. Tomline was that, 
if in any case a judgment made by consent can 
be varied, it must be varied before it is drawn 
up. But after the Court has gone into the 
merits of the case and assented to a deliberate 
compromise, it would be extremely inconvenient 
to allow a person who had instructed counsel to 
enter into such a compromise to retract such 
consent. — p. 862. 

Att.-Gen. v. Tomline, ap>prored and applied . 

Huddersfield Banking Co. v. Henry Lister &. 
Co. (1895) 64 L. J. Ch. 523; [1895] 2 Ch. 273 ; 
12 R. 331 ; 72 L, T. 703 ; 43 TV. R. 567.— C.A. 
LINDLEY, LOPES and KAY, L.JJ. 

Holt v. Jesse (1876) 46 L. J. Ch. 254 ; 3 Ch. 
I). 177 ; 24 TV. R. 879 .— malins, V.-C. 

Explained, Scully v. Dundonald (Lord) (1878) 

8 Ch. D. 658 ; 39 L. T. 116 j 27 W. R. 249.— 
MALINS, V.-C. (reversed, C.A.) ; approved. Davis v. 
Davis (1880) 49 L. J. Ch. 241 ; 13 Ch. D. 861 ; 
41 L. T. 790 ; 28 TV. R. 345. — FRY, j.; discussed, 
Harvey v. Croydon Union Rural Sanitary 
Authority (1884) 53 L. J. Ch. 707 ; 26 Ch. D. 
249. — C.A. (reversing PEARSON, J., who discussed 
Holt v. Jesse, Att.-Gen. v. Tomlme (supra), and 
Davis v. Davis (supiri). See post, col. 2428). 


Holt Jesse, approved. 

Hickmann v. Berens (1895) 64 L. J. Ch. 785 ; 



536 [1902] 1 K. B. 836.— ALVERSTONE, C.J. ; 
reversed, C.A., but restored, H.L. (post, col. 2431). 

Rogers v. Horn (1S7S) £6 TV. R. 432. — 
JESSEL, M.R., corrected . 

Wilson v. Cave (No. 2) (1881) 44 L. T. 118, n. 
— c.A. james and lush, l.jj. 

[Rogers v. Horn is not impugned in Wilson v. 
Care, but in a note at the bottom of p. 118 it is 
said that in Williams v. Meeltin (June 11, 18S0), 
it was stated by counsel that the M.R. had said 
that the report of Rogers v. Horn was incorrect ; 
and in the same case J ames, L. J., said that the 
passing and entering of an order were only 
machinery.] 

Rogers v. Horn, not followed. 

Harvey v. Croydon Union Rural Sanitary 
Authority (1884) 26 Ch. D. 249 ; 53 L. J. Ch. 
707; 50 L. T. 291; 32 TV. R. 389.— C.A. ; 
reversing 53 L. J. Ch. 335; 49 L. T. 567. — 
PEARSON, J. 

cotton, l.j. — If a consent has been duly given, 
it is not right that it should be arbitrarily with- 
drawn. Then are we bound by authority to hold 
that it may ? The case of Rogers v. Horn 
certainly supports that view, but there are others 
which tend in the opposite direction, as Furnival 
v. Bogle (supra, col. 2427) and Holt v. Jesse 
(siqtra, col. 2427). In these cases, there was 
something in the nature of a compromise, and 
the decisions may be referable to there being 
an agreement for valuable consideration, but 
the remarks of Lord Lyndhurst in Furnival v. 
Bogle are strong, and do not put the matter in 
the ground of there being a binding agreement. 
In Seton on Decrees [p. 1536] Holt v. Jesse is 
referred to as deciding that where a party 
with knowledge of the facts authorises his 
counsel to consent, and the consent is given, he 
cannot afterwards withdraw it, hut there again 
the case was one of compromise. ... It must be 
understood henceforth to be the rule that a 
consent given by authority of the client 
cannot be withdrawn. — p. 255. COLERIDGE, C.J. 
concurred. 

Harvey v. Croydon Union Rural Sanitary 
Authority, explained. 

West Devon Great Consols Mine, In re (1888) 
57 L. J. Ch. 850 ; 38 Ch. D. 51 ; 58 L. T. 61 ; 36 
TV. R. 312.— c.A. 

cotton, L.J. — In Harvey v. Croydon Union 
B>ural Sanitary Authority, Pearson, J., con- 
sidered himself bound to hold that, except in the 
case of a consent to a compromise sanctioned by 
the Judge, a party could withdraw his consent 
at any time before the order was passed, but the 
C.A. decided that it could not be withdrawn 
arbitrarily, but only on the ground of mistake or 
surprise, or for some other sufficient reason. — 
p. 54. lindley and brett, l.jj. concurred. 

Harvey v. Croydon Union Rural Sanitary 
Authority. 

Applied, Lewis v. Lewis (1890) 59 L. J. Ch. 
412 ; 45 Ch, D. 281; 63 L. T. 84 ; 39 W. R. 75. 
— KEKEWICH, J. ; referred to, Neale v. Gordon- 
Lennox (1902) 71 L. J. K. B. 536 ; [1902] 1 K. B. 
836.— ALVERSTONE, C.J. (seepost, col. 2431). 

Swinfen v. Chelmsford (Lord) (1860) 29 
L. J. Ex. 882 ; 5 H. & N. 890 ; 6 Jur. 
(N.S.) 1035 ; 2 L. T. 406 ; 8 W. R. 545. 
— ex., discussed. 

Strauss v . Francis (1866) 35 L. J. Q. B. 133 ; 
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L. R. 1 Q. B. 379 ; 6 B. & S. 365 ; 12 Jur. (N.S.) 
486 ; 14 L. T. 826 ; 14 W. R. 634.— Q.B. 

Strauss v. Francis (svj)ra) and Rumsey v. 
King (1876) 33 Jj.T. 72S. — q.b.d. , discussed. 
Holt r. Jesse (1876) 46 L. J. Ch.254 ; 3 Oh.D. 
177 ; 24 W. R. 879.— MALINS, v.-c. 

Swinfen v. Chelmsford (Lord) (supra, 
col. 2428) rule in, applied. 

Matthews r. Munster (1887) 57 L. J. Q. B. 
49 ; 20 Q. B. D. 141 ; 57 L. T. 922 ; 36 W. R. 
178 : 52 J. P. 260.— C.A. ESHER, M.R., BOWEN 
and fry, L.JJ. 

Swinfen v. Chelmsford (Lord), Strauss v. 
Francis and Rumsey v. King, referred to. 
Neale r. Gordon- Lennox (1902) 71 L. J. K. B. 
536 ; [1902] 1 K. B. 836.— ALVERSTONE, C.J. ; 
reversed, c.A., but restored, h.l. (see post , 
col. 2431). 

Bray v. Manson (1841) 10 L. J. Ex. 46S; 
8 M. & W. 668 ; 5 Jur. 635. — EX., referred 
to, 

Gowa n «. Wright (1886) 56 L. J. Q. B. 131 ; 
18 Q. B. D. 201, 208 ; 35 W. R. 297.— C.A. 
ESHER, M.R., BINDLEY and LOPES, L.JJ. 

(rowan v. Wright, applied. 

Guest. Ex parte, Russell, In re (18S8) 37 W. R. 
21 ; 5 Morrell 258 ; 4 Times L. R. 781. — 
C.A. ESHER, M.R., BINDLEY and BOWEN, L.JJ. ; 
Crawshaw r. Harrison (1S93) 63 L. J. Q. B. 94 ; 
[1894] 1 Q. B. 79 ; 10 R. 608; 69 L. T. 860; 
1 Manson 407.— CHARLES and WRIGHT, jj. 

Gowan v. Wright and Guest, Ex parte, 
Russell, In re, applied. 

Murphy, In re [1895] 1 Ir. R. 339. — c.A. 

WALKER, L.C., FIT2GIBB0N and BARRY, L.JJ. 

Gowan v. Wright, explained. 

Taylor v. Sturroek (1899) 69 L. J. P, C. 29 ; 
[1900] A. C. 225; 82 L. T. 97.— P.C. 

LORD HOB HOUSE (for self, LORDS MORRIS 
and DAVEY, and sir R. couch).— For the 
appeal reliance was placed on the judgments 
of Lord Esher and Bowen, L.J., in Gowan v. 
Wright. They were construing the enactment 
that a Judge’s order for judgment made by 
consent of the defendant in a personal action, 
should be tiled in the way prescribed, and 
otherwise should be void. This they held to 
mean void as against creditors, not as against 
the parties to the order. And they refer to 
analogous cases in which the Courts have held 
that the object of the enactment under their 
consideration was to protect creditors or other 
persons not parties to the transaction under 
consideration, and have therefore restricted to 
that object the nullity of the transaction which 
the enactment declares in unqualified terms. — 
p. 30. 

Lingeu v. Simpson (1821) 6 Madd, 290. 

— V. -C. , distinguished. 

Beresford (Lady) v. Driver (1851) 20 L. J. 
Ch. 476 ; 14 Beav. 387. — M.R., discussed. 
Chichester v. Donegal (Marquis) (1869) L. R. 
4 Ch. 416; 20 L. T. 44; 17 W. R. 544.— 
SELWYN and GIEFARD, L.JJ. 

Frean v. Chaplin (1834) 2 D. P. C. 523.— 
TAUNTON, J., overruled. 

. Nurse v. Greeting (1834) 3 Dowl. Pr. 157 ; 4 
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L. J. Ex. 4 ; 1 Cr. M. & R, 567 ; 5 T^yr. 179.— 
EX. "X 

Jacques v. Harrison (1883) 12 Q. B. I). 136 ; 
32 W. R. 274.— grove, j., Huddleston, ;b. and 
HAWKINS. J. ; varied, (1884) 53 L. J. Q. B. 137; 
12 Q. B. D. 165 : 50 L. T. 246 ; 32 W. R. 471 — 
C.A. BRETT, M.R. and BOWEN, L.J. 

Atwood v. Chichester (1878) 47 L, , J. Q. B. 
300; 3 Q. B. D. 722; 38 L. T. 48 ; 26 
W. R. 320. — c.A.., followed. 

Davis r. Ballenden (1882) 46 L. T. 797. — 
C.A. BRETT and COTTON, L.JJ. 

King v. Sandeman (1878) 38 L. T. 461 ; 26 
W. R. 569. — C.A. ; and Atwood v. 
Chiches.ter, considered and distinguished , 
Haigh r. Haigh (IS 85) 31 Ch. D. 47S ; 55 L. J. 
Ch. 198 ; 34 W. R. 120 ; 53 L. T. 863. 

PEARSON, J. — The first case to which I will 
refer is that of King v. Sandeman. The head- 
note, which is substantially right, is this : “ The 
plaintiff being unready to proceed with the trial 
of his action when it came on unexpectedly, 
applied for a postponement, and upon its being 
refused, let judgment go by default. The C. A., 
upon fresh materials, offering a reasonable 
explanation of the plaintiff’s unreadiness, set 
aside the judgment, and ordered the action to be 
restored to the list on the plaintiff paying the 
costs of the day, including all costs thrown 
away.” The late M.R., Sir G. Jessel, says this : 
“ I do not decide this case with as much satis- 
faction as most cases. On the one hand, if we 
draw the string very tight, no plaintiff would be 
able to proceed to trial if not ready exactly at 
the day of trial. Solicitors would be required to 
do what they cannot always be sure of being 
able to do. On the other hand, we must be 
careful not to allow people to use the C. A. to 
remedy the effects of carelessness. This case is 
very near the line. On the whole, I think the 
case should be tried on its jnerits.” And then 
he says that the plaintiff could not, with reason- 
able diligence, have got all the material infor- 
mation till the 4th of March, from the 4th to the 
7th the action was not in the paper, and a long 
way down the list. On the 8th it came on 
suddenly. Under these circumstances, the plain- 
tiff being in default as little as he could bo, the 
Court ordered the judgment to be set aside. 
Thesiger, L.J., who also went into the case 
(Cotton, L.J. merely concurring), says this : 

“ Certainly material documents could not bo 
obtained till the 4th of March. If a summons 
had then been taken out for time, it would have 
been a proper case for indulgence, and if so, the 
slip of the plaintiff’s solicitor in thinking the 
case would not come on is not enough to take 
away the indulgence. The case is very near the 
line, but being doubtful, the doubt should be 
decided in favour of trying the action on the 
merits, instead of putting the plaintiff to the 
expense of bringing another action.” 

Another case cited was that of Atwood v. 
Chichester. That was a case in which a lady 
had signed, at the request of her husband, a pro- 
missory note. A writ was issued against her. 
she put it into her husband’s hands to defend 
the action. Her husband did nothing, and 
judgment „ was signed against the defendant. 
Now, in that case, the action being against a 
married woman, was bad altogether, and Brett, 
L.J. said he thought the plaintiff knew she was 
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a married woman, and he knew that no action 
could be brought, yet, in spite of that, Brett, 
L.J. says, “ From the facts before us, I draw the 
inference that when she handed the writ to her 
husband, she did not understand its meaning, and 
that shedid not know the consequences of suffering 
judgment by default. After various other pro- 
ceedings, a summons is taken out to commit the 
defendant. Now, if it could have been shown 
that the object of the writ was at the time of 
service explained to her, she could not at this 
stage of the proceedings have been permitted to 
defend after suffering judgment by default ; but 
she does not appear to have been informed by 
her husband what her position really was. I 
agree with the view of Bramwell, L.J. ; the 
plaintiff could not have successfully prosecuted 
this action.” Cotton, L.J. says this : “ None of 
the provisions of the Judicature Acts have 
rendered a married woman liable to be sued as 
if she were unmarried. I should have thought 
that if the defendant had lain by intentionally, 
she could not be now allowed to appear ; but the 
neglect to defend must be attributed to her 
husband, and she cannot be considered to have 
been guilty of such laches as to disentitle her to 
relief.” "-It seems to me that there is no case 
which has gone to show that this rule can be 
acted upon where the party who seeks to put it 
in force has, with full knowledge and wilfully, 
allowed judgment to go by default. — p. 4S3. 

Caiman v. Reynolds (1855) 26 L. J. Q. B, 
62 ; 5 El. & Bl. 301 ; 1 Jur. (N.s.) 873.— 
Q.B., discussed. 

The Freedom (1871) 41 L. J. Adm. 1 ; L. R. 
3 A. & E. 495 ; 25 L. T. 392 ; 1 Asp. M. C. 136.— 

SIB B. PHILLIMORE. 

Kempshall v. Holland (1895) 14 B. 336. — 
C5.A. ESHEE, M.B., LOPES and BIGBY, L.JJ. 

Followed , Hickman v. Berens (1895) 64 L. J. 
Ch. 785 ; [1895] 2 Ch. 638 ; 12 B. 602 ; 73 L. T. 
323.— C.A. LINDLEY, .LOPES and BIGrBY, L.JJ.; 
referred to , Neale v. G-ordon-Lennox (1902) 71 
L. J. K. B. 536 ; [1902] 1 K. B. 836 .— alveb- 
stone, c.J. (see post). 

Hickman v. Berens (1895) 64 L. J. Ch. 7S5 ; 
[1895] 2 Ch. 638 ; 12 B. 602; 73 L. T. 
323. — C.A. ; and Stewart v. Kennedy 
(1890) 15 App. Cas. 75, 108. — H.L. (sc.), 
applied. 

Wilding •/;. Sanderson (1S97) 66 L. J. Ch. 467, 
684 ; [1897] 2 Ch. 534 ; 77 L. T. 57 ; 45 W. B. 
675. — C.A. LINDLEY, COTTON and LOPES, L.JJ. ; 
affirming bybne, j. See judgments at length. 

Hickman v. Berens, discussed . 

Ainsworth v. Wilding (1896) 65 L. J. Ch. 432 ; 
[1896] 1 Ch. 673 ; 74 L. T. 193 ; 44 W. li. 540. 
— BOMEB, J. See post) col. 2432. 

Hickman v. Berens and Wilding v. Sander- 
son, referred to. 

Neale v. G-ordon-Lennox (1902) 71 L. J. K. B. 
536 ; [1902] 1 K. B. 836. — ALVEBSTONE, C.J. ; 
reversed, c.A. collins, m.e. and mathew, l.j. ; 
c.A. reversed,/^. 

Wright v. Soresby (1834) 3 L. J. Ex. 207 ; 
2 Or. & M. 671; 4 Tyrw. 434.— EX., 
referred to. 

Neale 'O. Gordon-Lennox (1902) 71 L. J. K, B. 
939 ; [1902] A. C. 465 ; 87 L. T. 341 ; 51 W. B. 
140 ; 66 J. F. 757.— H.L. (E.). HALSBUBY, L.C., 


LOKDS MACNAGHTEN, BEAMPTON and LINDLEY; 
reversing 71 L. J. K. B. 536 ; [1902] 1 K. B. 
S36. — c.A., and restoring order of ^alvebstone, 
c.j. 

Anlaby v. Praetorius (1888) 57 L. J. Q. B. 

287 ; 20 Q. B. D. 764 ; 58 L. T. 671 ; 36 

W. B. 487.— C.A. 

Applied , Cassidy c. H'Aloon (1893) 32 L. B. 
Ir. 36S. — C.A. ; Hughes Justin (1894) 63 L. J. 
Q. B. 417; [1894] 1 Q. B. 667; 9 B. 212; 70 

L. T. 365 ; 42 W. B. 339.— C.A. ESHEB, M.B., 

lopes and davey; l.jj. % 

Mullins v. Howell (1S79) 48 L. J. Ch. G79 ; 
11 Ch. JD. 763. — JESSEL, M.B., discussed 
, and applied. 

Ainsworth r. Wilding (1896) 65 L. J. Ch. 432 ; 
j [1896] 1 Ch. 673 : 74 L. T. 193 ; 44 W. B. 540. 
— bomeb, J. See post , col. 2435. 

Mullins v. Howell and Ainsworth v.Wilding, 

referred to. 

Neale r. Gordon-Lennox (1902) 71 L. J. K. B. 
536 ; [1902] 1 Iv. B. 836.— ALVEBSTONE, C.J. See 
supra , col. 2431. 

Scully v. Dundonald (Lord) (1S7S) 8 Ch. D. 
658 ; 39 L. T. 116 ; 27 W. B. 249.— C.A., 
referred to. 

Gilbert r. Endean (1878) 9 Ch. D. 259 ; 39 
L. T. 404 ; 27 W. B. 252 .— m ALINS, v.-C. ; 
affirmed C.A. 

Huddersfield Banking Co. v. Lister & Son. 
(1895) 64 L. J. Ch. 523 ; [1895] 2 Ch. 
273 ; 12 B. 331 ; 72 L. T. 703 ; 43 W. B. 
567. — C.A. LINDLEY, LOPES and KAY, 
L.JJ., discussed. 

Emeris v. Woodward (1889) 59 L. J. Ch. 
230 ; 43 Ch. D. 185 ; 61 L. T. G66 ; 3S 
W. B. 346 . — north, j., commented on. 

Ainsworth Wilding (1896) Go L. J. Ch. 432 ; 
[1896] 1 Ch. 673 ; 74 L. T. 193 ; 44 W. B. 540. 

bomeb, J. — Y. Williams, J. [. Huddersfield 
Banking Co. v. Lister $ Son ] refused to upset 
an order for a compromise on motion, on the 
ground that he had no jurisdiction to do so. 
When that case was before the C. A. leave was 
given to bring an action, and the C. A. did not 
entertain the application in its then form. . . . 
The C. A. directed apparently by consent, that 
an action should be brought. As to Bmeris v. 
Woodward , it is not clear on the report what the 
exact facts were, and I cannot find whether the 
order had been passed and entered or not. If it 
had, it is clearly an authority in point and against 
the applicant. If it had not, then it goes beyond 
what the respondents ask me to decide here, for 
North, J. held that he could not entertain an 
application by summons. But that was before 
JETichman v. Berens (supra, col. 2431), and I 
cannot say consistently with Hickman v. Berens 
that it would now be held that an action to set 
aside a compromise was necessary in every case, 
even although the order had not been drawn 
up. — p. 434. 

Death v. Harrison (1870) 40 L. J. Ex. 26 ; 
L. R. 6 Ex. 15 : 23 L. T. 495 — EX. ; and 
Tinkler v. Hilder or Holder (1849) 18 
L. J. Ex. 429 ; 4 Ex. 1S7 ; 7 D. & L. 61 ; 
13 Jur. 684 . — ex., applied. 

Hills v. Benny (1880) 49 L. J. Ex. 710 ; 5 
Ex. D. 313 : 42 L. T. 610 ; 29 W. B. 328.— 
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KELLY, C.35. and STEPHEN, J. ; affirmed, C.A. 
BRETT, COTTON and THESIGER, L.JJ. 

Death y. Harrison and Hills v. Benny 

(s)q>ra), referred to. 

Cramer v. Matthews (or Davies r. Wise) (1881) 
50 L. J. Q. B. 651 ; 7 Q. B. D. 425 ; 45 L. T. 26 ; 
29 W. R. 804. — Huddleston, b. and HAWKINS, J. 

Matthey v. Wiseman (1S65) 34 L. J. C. P. 
216 : IS C. B. (N.S.) 657 ; 11 Jur. (N.s.) 
603 ; 12 L. T. 846 ; 13 W. R. 914.— C.P., 
discussed. 

London Corporation v. Cos (1867) 36 L. J. Ex. 
225 ; L. R. 2 H. L. 239 ; 16 W. R. 44.— H.L. (E.), 
with the judges ; Cooke r. Grill (1873) L. R. 8 
C. P. 107 ; 42 L. j. C. P. 98 ; 28 L. T. 32 ; 21 
W. R. 334. — C.P. 

And see “ Mayor’s Court ” (supra, col. 1751). 

Williams v. Preston (18S2) 51 L. J. Ch. 927; 
20 Ch. D. 672 : 47 L. T. 265 ; 30 W. R. 
555. — C.A., referred to. 

Youngs, In re, Doggett v. Revett (1885) 30 
Ch. D. 421 ; 53 L. T. 682.— C.A. cotton and 
LINDLEY, L.JJ.- 

COTTON, L.j. — In Williams v. Preston , where 
a soh'citor had put in a fraudulent defence to 
the prejudice of the client, the C. A. held that 
there was jurisdiction to set aside the judgment. 
— p. 426. 

Lawrie v. Lees (1SS1) 51 L. J. Ch. 209 ; 7 
App. Cas. 19 ; 46 L. T.210 ; 30 W. R. 185. 
— H.L. (e.)‘, discussed and applied. 

Swire, In re, Mellor v. Swire (1885) 30 Ch. D. 
239 ; 53 L.T. 205 ; 33 W. R. 785. -C.A. COTTON, 
LINDLEY and BOWEN, L.JJ. 

Plower v. Lloyd (1877) 46 L. J. Ch. 838 ; 6 
Ch. D. 297 ; 37 L. T. 419 ; 25 W. R. 793. 
— C.A. ; S. C. (1879) 10 Ch. D. 327 ; 39 
L. T. 613: 27 W. R. 496.— c.A. (see 
“ Fraud,” vol. i., col. 1162), explained. 
Swire, In re, Mellor v. Swire (1885) 30 Ch. D. 
239 ; 53 L. T. 205 ; 33 W. R. 785. — C.A. COTTON, 
LINDLEY and BOWEN, L.JJ. 

cotton, L.J. — That case only decides that 
after the Court has heard a case, it cannot re- 
hear it.— -p. 241. 

Flower v. Lloyd, referred to. 

Boswell v. Coaks (1S94) 6 R. 167.— H.L. (e.). : 
affirming C.A. lindley, BOWEN and a. l. 
SMITH, L.JJ., and NORTH, J. 

Flower v. Lloyd, discussed. 

Baker v. Wadsworth (1898) 67 L. J. Q. B. 301. 
— WRIGHT and DARLING, JJ. 

Flower v. Lloyd, 6 Ch. D. 297 (suptra), 
followed. 

Baker v. Wadsworth, discussed. 

Cole v. Langford (1898) 67 L. J, Q. B. 698 
[1898] 2 Q. B. 36. — RIDLEY and PHILLIMORE, JJ. 

Shedden v. Patrick (1854) 1 Macq. 535. — 
H.L. (sc.), referred to. 

Shedden v. Patrick (1869) L. R. 1 Sc. App. 
470, 535. — H.L. (SC.) 

Shedden v. Patrick, considered. 

Goodman’s Trusts* In re (1881) 50 L. J. Ch. 
425 ; 17 Ch. D. 266, 280 ; 44 L. T. 527 ; 29 W. R. 
586.— C. A. JAMES and COTTON, L.JJ.; LUSH, 
L.j, dissenting. 
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Shedden v. Patrick, referred to. 

Grove, In re. Vaucher r. Treasury; Solicitor 
(1SSS) 58 L. J. Ch. 57 ; 40 Ch. D. 216 \ 59 L. T. 
587 ; 37 W. R. 1.— STIRLING, J. (affirmed C.A.). 

Sprunt v. Pugh (1878) 7 Ch. Di. 567 ; 26 
W. R. 473.— JESSEL, M.R. ; and Lowten v. 
Colchester Corporation (1817) 2 Meriv. 
395 ; 16 R. R. 187. — L.C., discussed. 

Harvey r. Harvey (1884) 26 Ch. D. 644 ; 33 
W. R. 76 ; 48 J. P. 468.— CHITTY, J. 

Williams v. Bagot (Lord) (1825) 4 D. & R. 
315 ; 5 D. & R. 719 ; 3B.& C. 772; 27 
R. R. 482. — K.B., distinguished. 

Reg. r. Maidenhead Corporation (1882) 51 L. J. 
Q. B. 444 ; 9 Q. B. D. 494 ; 46 J. P. 724.— C.A. 
JESSEL, M.R., BRETT and COTTON, L.JJ. 

Winn (or Wynn) v. Nicholson (1849) 18 L. J. 
C. P. 231 ; 7 C. B. 811 ; CD . <fc L. 717.— 
C.P., commented on. 

Graf ham v. Turnbull (1875) 44 L. J. Ch. 538 ; 
23 W. R. 645.— MALINS, V.-C. 

Chuck v. Cremer (1848) 17 L. J. Ch. 2S7 ; 2 
Ph. 477.— L.c. ; Londonderry and Innis- 
killen Ry. v. Leishman (1850) .12 Beav. 
423. — M.R. ; and Harding v. Wickham 
(1861) 2 J. & H. 676 ; 4 L. T. 738 ; 9 W. R. 
r 652. — WOOD, v.-c., discussed and followed . 

Graf ham r. Turnbull (1875) 44 L. J. Ch. 538; 
23 W. R. 645.— MALINS, v.-c. 

Cooke v. Cooke (1867) 36 L. J. Ch. 480 ; L. R. 
4 Eq. 77; 15 W. R. 981.— WOOD, v.-C., 
discussed. 

Law v. Garrett (1878) 8 Ch. D. 26 ; 38 L. T. 3 ; 
26 W. R. 426.— c.A. JAMES, BAGGALLAY and 
THESIGER, L.JJ. 

Fritz v. Hobson (1880) 49 L. J. Ch. 735 ; 14 
Ch. D. 542 ; 42 L. T. 677 ; 28 W. R. 722. 
— PRY, J., referred to. 

Penricc v. Williams (1£8S) 52 L. J. Ch. 593 ; 
23 Ch. D. 353 ; 48 L. T. 868 ; 31 W. R. 496.— 
CHITTY, J. 

Fritz v. Hobson, followed. 

Barker v. Purvis (1886) 56 L. T. 131. — C.A. 

Barker v, Purvis, referred to. 

Ainsworth v. Wilding (1896) 65 L. J. Ch. 432 ; 
[1896] 1 Ch. 673 (post, col. 2435). 

Fritz v. Hobson and Barker v. Purvis, 

approved. 

Chessum & Sons v. Gordon (1901) 70 L. J. 
Q. B. 394 ; [1901] 1 Q. B. 694 ; 84 L. T. 137 ; 49 
W. R. 309. — C.A. ; affirming day, j. 

a. L. smith, M.R. — The applicant there 
[Preston Banking Co. v. Allsup fy Sons (post, 
col. 2435)] desired to re-open an order of the 
Court and incidentally to obtain a new order as 
to costs. The V.-C. of the County Palatine of 
Lancaster held that he had no jurisdiction to 
grant the relief applied for, and his refusal was 
affirmed. That has no bearing on a case where 
there has been an accidental slip. . . . There 
[Pritz v. Hobson] the plaintiff in taking final 
judgment in the action had omitted to ask for 
the costs of an interlocutory motion, which had 
been adjourned to the hearing and had in fact 
been forgotten. The omission was afterwards dis- 
covered, and an application was made that the 
judgment as drawn up might be varied so as to 
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include the t osts of the motion and so rectify the 
blunder. Fry', J. there held that under one or other 
jurisdiction, either that under Orel. XXVIII. 
r. 11, or that which is inherent in the Court 
itself, there was power to amend the blunder. 
Then there is Barker v. Parris, where the C. A. 
expressed the same view of Ord. XXVIII. r. 11, 
and held that blunders of this kind could be 
rectified under its terms. — p. 395. collins and 
romer, L.JJ. concurred. 

Swire, In re, Mellor v. Swire (1885) 80 
Ch. D. 239 ; 53 L. T. 205 ; 33 W. E. 785. 
— C.A. , approved. 

Hatton r. Harris (1892) 62 L. J. P. C. 24 ; 
[1892] A. C. 547 ; 1R.1; 67 L. T. 722.— H.L. 
(IB.) ; affirming S. C. nom. Knipe’s Estate, In re 
(1891) 27 L. R. Ir. 512. — c.A. ; which reversed 

GIBSON, J. 

Swire, In re, Mellor v. Swire ; and Hatton v. 
Harris, approved. 

Milson v. Carter (1893) G2 L. J. P. C. 126 ; 
[1893] A. C. 638 ; l R. 425 ; 69 L. T. 735.— P.C. 

lord hobhouse, (for the Court). — Their 
lordships do not doubt that the Court has power 
at any time to correct an error in a decree or 
order arising from a slip or accidental omission. 
A recent instance of the exercise of this power 
occurred in Hatton v. Harris, before the H. L., 
where an error arising from an accidental omis"* 
sion was corrected after the lapse of forty years. 
The H. L. in that case approved the views 
expressed by the C. A. in Mellor v. Swire . — 

p. 126. 

Swire, In re, Mellor v. Swire, discussed and 
not applied . 

Ainsworth r. Wilding (1896) 65 L. J. Ch. 432 ; 
[1896] 1 Ch. 673 ; 74 L. T. 193 ; 44 W. R. 540. 

rosier, J. — Swire , In re. . . . decided that, 
even where a judgment had been duly passed 
and entered, it might still be altered by the 
Court if the Court saw that it did not truly 
represent the decision which the Court had 
pronounced. . . . That case, therefore, has no 
true bearing upon the one before me, which is 
not one where it can be said that the judgment 
does not properly express the meaning and inten- 
tion of the Court. Mullins v. Howell (supra, 
col. 2432), to which I have already referred, was 
a case of an order made on an interlocutory 
application, and that was the very ground taken 
by Sir G. Jessel for entertaining the jurisdiction 
to discharge the order, though lie states a further 
ground, namely that the Court had discretion as 
to issuing an attachment, and would not in that 
case exercise it. That case, therefore, is no 
authority here. Barker v. Purris (supra, col. 
2434) was a case of a slip which was corrected 
under Ord. XXVIII. r. 11.— pp. 443, 444. 

Hatton v. Harris, referred to. 

Stewart r. Rhodes (1900) 69 L. J. Ch. 174 : 
[1900] 1 Ch. 386, 394 ; 82 L. T. 337 ; 48 W. R. 
354 .— Stirling, J. ; affirmed, c.A. lindley, 
M.E., RIGBY and V. WILLIAMS, L.JJ. 

Preston Banking Co. v. William Allsup and 
Sons (1894) 64 L. J. Ch. 196 ; [1895] 1 Ch. 
141 ; 12 R. 51 ; 71 L. T. 708 ; 43 W. R. 
231. — C.A. 

Applied , Scowby, In re, Scowby r. Scowby 
(1S97) 66 L. f. Ch. 327 ; [1897] 1 Ch. 741 ; 76 
L, T. 363. — c.A. LINDLEY, A. L. smith and 
RIGBY, L.JJ. ; distinguished , Chessum and Sons r. 


Gordon (1901) 70 L. J. Q. B. 394 ; [1901] 1 Q. B. 
694. — C.A. (supra, col. 243-1). 

Laming v. Gee (1S7S) 48 L. S. Ch. 196 : 10 
Ch. D. 715 ; 40 L. T. 33 ; 27 W. R. 227.— 
HALL, v.-C., appro rod. 

Edmonds r. Robinson (1885) 54 L. J. Ch. 586 ; 

29 Ch. D. 170 ; 52 L. T. 339 ; 33 W. R. 471.— 

KAY’, J. 

St. Nazaire Co., In re (1879) 12 Ch. D. 8$ : 
41 L. T. 110; 27 W. R. S54.— C.A., 

applied. 

Smith r. Smith, Major, Child, and llabett (1882) 
7 P. D. 84 ; 51 L. J. P. 31 ; 46 L. T. G96 ; 30 
W. R. 6S8. 

HANNEN, P. — The Court has not authority 
after a case is concluded, to recall an order, how- 
ever erroneous, which correctly expressed the 
judge's meaning at the time : St. Nazaire Co., 
In re. — p. 92. 

St. Nazaire Co., In re. 

Referred- to, Swire, In re. Mellor'??. Swire (1SS5) 

30 Ch. D. 239 ; 53 L. T. 205 ; 33 W. R. 785.— 
C.A. : adopted , Suffield and Watts. In re, Brown, 
Ex parte (188S) 20 Q. B. D. 693 ; 58 L. T. 
911 ; 36 W. R. 303, -584 ; 5 Morrell 83.— 
C.A. ; discussed, Crown Bank, In re (1890) 59 
L. J. Ch. 739; 44 Ch. D. 634; 62 L. T. 
823 ; 39 W. R. 45.— NORTH, J. ; distinguished, 
MacAlester’s Estate, In re (1890) 25 L. R. Ir. 258. 
— MONROE, J. ; considered , O’Brien ?*. Reg. (1S90) 
26 L. R. Ir. 451, 523. — C.A. (see judgment of 
palles, C.B.) : approved , Preston Banking Co. 
r. Allsup (1894) 64 L. J. Ch. 196 ; [1S95] Ch. 141 ; 
12 R. 51 ; 71 L. T. 70S ; 43 W. R. 231.— c.A. (see 
■post). 

St. Nazaire Co., In re, referred to. 

Charles Bright & Co., Ltd. r. Sellar (1903) 72 
L. J. Ch. 921 ; [1904] 1 K. B. 6 ; S9 L. T. 431 ; 
52 W. R. 148. — C.A. 

Staniar v. Evans (1886) 34 Ch. D. 470 ; 56 
L. J. Ch. 5S1 ; 56 L. T. 87 ; 35 W. R. 286. 
— north, J., considered. 

Preston Banking Co. r. Allsup (1894) 12 
R. 51 ; 64 L. J. Ch. 196 ; [1895] 1 Ch. 141 ; 71 
L. T. 708 ; 43 W. R. 231.— C.A. 

A. L. smith, l.j. — I t is true that Staniar v. 
Evans . . . seems to show that there is jurisdic- 
tion ; but it does not appear that in that case 
the judge’s attention was called to St. Nazaire 
Co., In re, which . . . shows that when an order 
or judgment of the High Court has once been 
perfected there is no jurisdiction in the Court to 
alter it ; nor was his attention called — indeed it 
could not have been, as the decision I am going 
to refer to was a subsequent decision — to Suf- 
field cvnd Watts, In re, Brown, Ev parte (supra), 
where Fry, L. J., refeis to and adopts St. Nazaire 
Co., In re. I think that Staniar v. Evans would ■ 
have to be reconsidered, should the occasion 
come for doing so. I think that Fry, L. J., was 
right in Suffield and Watts, In re, when he said 
that Cave, J., had no power to rehear the 
matter. — p. 54. 

Nicol v. Vaughafi (1831) 5 Bligh (N.s.) 505 ; 

2 Dow & Cl. 420 ; 35 11. R. 60.— H.L. (e.), 
discussed. 

Browne ir. McClintock (1873) L. R. 6 H. L. 
456, 463 ; 22 W. R. 521.— H.L. (ir.). And sec post. 
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Nicol v. Vaughan (supra), referred to. 

Morgan. Ex parte, Simpson, In re (1876) 4-5 
Ij. J. Bk 'm r ; 2 Clx. 1). 72 : 34 L. T. 329 ; 24 
W. 14. 414. — C.A. And see "Appeal/ 1 vol. i.. 
col. 28. 

Wiltshire Iron Co.. In re, Pearson, Ex 
parte (1868) 37 L. J. Oh. 554 : L. R. 3 Ch. 
443 ; 18 L. T. 4u. 423 : 16 W. R. 444, 682. 
— L.JJ. 

Applied. International Life Assurance Society, 
In re, Gibbs and West’s Case (1870) 39 L. J. Ch. 
667 ; L. B. 10 Eq. 312 ; 23 L. T. 350 : 18 W. B. 
970. — malixs, v.-o. : discussed, Oriental Bank 
Corporation, In re. Guillemin. Ex parte (1884) 
54 L. J. Oh. 322 ; 28 Ch. D. 631; 52 L. T. 167. 
— CHITTY, J. 

' Gildart v. Gladstone (1S10) 12 East 668. — 
K.B., questioned. 

Bex r. Bourne (1837) 7 A. & E. 58; 6 
L. J. M. C. 129.— K.B. 

littledale, J. — -It is not necessary to enter 
into the cases ... on which a distinction has 
been grounded between error by the plaintiff 
and error by the defendant ; or to give an opinion 
as to the ruling in Gild art. v. Gladstone, which 
seems contrary to some former decisions. — p. 67. 

Gildart v. Gladstone, dismissed. 

Gregory r. Brunswick (Duke) (1846) 16 
L. J. (J. P. 35 ; 3 0. B. 481. — EX. CH. 

Gildart v. Gladstone, appro red. 

Rex v. Bourne and Gregory v. Brunswick 
(Duke), considered. 

Pollitt v. Forrest (1847) 17 L. J. Q. B. 291 ; 
11 Q. B. 962 ; 12 Jur. 560. — EX. CH. 

Perry v. Phelips (1810) 17 Ves. 173. — L.C.. 
applied. 

Hodson *. Ball (1842) 12 L. J. Ch. 80; 1 Ph. 
177 ; 7 Jar. 745.— COTTENHAM, L.C. 

Perry v. Phelips, approved. 

Brend v. Brend (16S3) 1 Vern. 213 . — l.tc, ;j 
and Bonham v.-Newcomb (1683) 1 Vern. 
215. — L.K., observed on. 

Trulock r. Bobey (1847) 2 Ph. 395 ; 11 Jur. 
999. — L.C. ; affirming (1S46) 15 Sim. 267. — v.-c. 

Perry v. Phelips and Trulock v. Robey. 

discussed. 

Green e. Jenkins (1860) 29 L. J. Ch. 505 ; 1 
De G. F. & J. 454 : 6 Jur. (N.S.) 515 ; 2 L. T. 311 ; 
8 W. B. 380.— L.JJ. 

turner, l.j. — I think the cases warrant this 
conclusion, that a mere error in judgment does, 
not furnish a sufficient foundation for such a bill 
[of review]. Lord Eldon has expressly so stated 
in Perry v. Phelips , and Lord Cottenham has 
adopted that statement in Trulock v. Robey, 
Lord Cottenham has, indeed gone further, and 
speaks of such bills as conrined to cases in which 
the decree is contrary to the forms of practice 
of the Court, but with all deference to so high 
an authority, I venture to doubt whether this 
latter position is correct. — p. 509. 

Campbell, L.C. to the same effect. 

KNIGHT BRUCE, L.J. doubted. 

M ‘Neill v. Cahill (1820— 1828) 2 Bligh 228 ; 

2 Bligh (N.S.) 316.— H.L. (IR.), observed on. 

Hosking r. Terry (1862) 15 Moore P. C. 493 ; 

8 Jur. (N.S.) 975 ; 7 L. T. 52 ; 10 W. B. 884,— p.c. 
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LORD ktngsdown (for the Court). — We may 
observe with respect to the rules ' to ; which we 
were referred in the argument as laid' down by 
Lord Itedesdale in M'Xeill v. Cahill, ihat we do 
not find any observations In the effect of those 
rules attributed to Lord Bedesdalc in /the report. 
They appear to be the reporter's o^vn- note of 
what he considers to have been established by 
the decision. — p. 504. 

Hosking v. Terry, rtf erred to. 

Scott r. Alvarez (1895) 64 L. J. Ch, 376 ; 
[1895] 1 Ch. 596 ; 72 L. T. -t 55. — KEKE WICK, J. 
[His lordship also referred to Mitford on 
Pleading (5th ed.), p. 102.] 

Gwynne v. Edwards (1845) 15 L. J. Ch. 84 ; 
9 Beav. 22. — M.R., applied . 

Berry v. Att.-Gen. (1849) 19 L.J, Ch. 232; 

3 Mac. & G. 16 ; 1 H. & Tw. 520.— L.C. 

Gwynne v. Edwards and Hargrave v. Har- 
grave (1845) 14 L. J. Ch. 250 ; S Beav. 
289. — II. R., explained. 

Turner r. Turner (1852) 21 L. J. Ch. 422 ; 2 
De G. M. & G. 28 .— l.jj. 

Berry v. Att.-Gen. (1849) 19 L. J. Ch. 232 
3 Mac. & G. 16 ; 1 H. & Tw. 520. — L.C., 
n disti ny wished. 

Anglo- Californian Gold Mining Co., In re 
(1S61) 34 L. J. Ch. 238-; 1 Dr. & 8m. 628 ; 5 
L. T. 739; 10 W. B. 127. — KINDERSLEY, V.-C. 

Anglo- Californian Gold Mining Co., In re, 

applied. 

Universal Bank, In re ( post). 

Anglo-Californian Gold Mining Co., In re, 
and Universal Bank, In re (1866) L. B. 1 
Ch. 428 ; 12 Jur. (N.S.) 477 ; 14 L. T. 691 ; 
14 W. B. 906.— CRANWORTH. L.C., dis- 
cussed and not applied. 

National Funds Assurance Co., In re (1876) 
46 L. J. Ch. 183 ; 4 Ch.*D. 305 ; 35 L. T. 689 ; 
25 W. B. 151, 158. — C.A. 

National Funds Assurance Co., In re, 

applied. 

Mansel, In re, Rhodes r. Jenkins (1878) 47 
L. J. Ch. 870 ; 7 Ch. D. 711 ; 38 L. T. 403 ; 26 
W. R. 361.— C.A. ; Donovan r. Brown (1879) 48 
L. J. Ex. 456 : 4 Ex. D. 148 ; 42 L. T. 30 ; 27 
W. B. 648.— EX D. 

Scholey v. Central By. of Venezuela (1866) 
14 W. R. 786. — ROMILLY, M.R applied. 
Pawle, Ex parte, Estates Investment. Co., In 
re (1869) 38 L. J. Ch. 318 ; 20 L. T. 100.— 
ROMILLY. M.R. : affirmed, 38 L. J. Ch. 412 ; L. R. 

4 Ch. 497 ; 17 W. R. 599.— L.JJ. 

Sharrock v. L. & N. W. Ry. (1875) 1 C. P. D. 
70 ; 33 L. T. 341 : 24 W. B. 346.— c.P.D. ; 
affirmed, C.A., applied . 

Cousins r. Lombard Bank (1876) 1 Ex. D. 401, 
407 ; 45 L. J. Ex. 573 ; 35 L. T. 484 ; 25 W. R. 
110.— EX. D. 

Sharrock v. L. & N. W. Ry., referred to. 
Cousins v. Lombard Bank, applied. 

Rhodes v. Liverpool Commercial Investment 
Co. (1879) 4 C. P. D. 425, 428.— COLERIDGE, C.J. 

Cousins v. Lombard Bank, referred to. 
Pierpoint r. Cartwright (1880) 5 C. P. D. 139, 
141 ; 42 L. T. 259 ; 28 W. B. 583.— C.P.D. 
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Shubroolfr v. Tufnell (1882) 9 Q. B. D. 621 : 
4(5' L. s . T. 749; BO W. R. 740.— C.A.. 
folvflW&d. 

Bozson \r. Altrincham Urban Oouncil (No. 1) 
(1908) 72 L. J. K. B. 271 ; [1903] 1 K. B. 5 47 ; 
51 W. 11. i 337 ; 67 J. P. 397.— O.A. And see 
u appeal, 1 " vol. i., cols. 37, 3S. 

Davie v. Brownlow (Lord) (1783) Dick. 
611 -. .Huggins v. York Building Co. (1740) 
2 Atk. 44 . — l.c. : and Behrens v. Sieve- 
king (1837) 2 Myl. & Cr. (502.— L.O., 
discussed. 

Bainbrigge r. Baddeley (1847) 2 Ph. 705. — 

COTTENHAM. L.C. 

Portsmouth (Earl) v. Effingham (Lord) (1750) 
1 Yes. sen. 430, 435. — L.c., referred to. 
Hosldng r. Terry (1862) 15 Moore P. C. 493 ; 
8 Jur. (N.S.) 975 ; 7 L. T. 52 ; 10 W. R. 884.— 
P.C. 

Young v. Keighly (1809) 16 A~es. 34S. — L.C., 
and Partridge v. TTsborne (1828) 5 Russ. 
195 ; 7 L. J. (O.s.) Ch. 49. — L.C., referred 
to. 

Hodflon r. Ball (1S42) 12 L. J. Ch. 80 ; 1 Ph. 
177 ; 7 Jur. 745. — COTTENHAM, L.C. 

Partridge v. TTsborne, referred to. 
Henderson r. Henderson (1843) 3 Hare 100.-*- 

WIGrRAM, V.-C. 

Young v. Keighly and Partridge v. TTsborne. 

referred to. 

Hosking v. Terry (1862) 15 Moore P. C. 493 : 8 
Jur. (N.S.) 975 ; 7 L. T. 52 ; 10 AV. R. 884.— P.C. 

Young v. Keighly, rule in, applied. 
Partridge v. TTsborne. referred to. 

Michael v. Fripp (1870) 18 AY. R. 423. — 
malins, v.-c. 

Bainbrigge v. Baddeley, 9 Beav. 538 ; 10 
Jur. 765. — m.k. ; reversed. (1847) 2 Ph. 705. — L.C. 

Bainbrigge v. Baddeley, referred to. 

Toulrain v. Copland (1848) 2 Ph. 711.— 
COTTENHAM, L.C. : reversing (1*844) 14 L. J. Ch. 
92 ; 4 Hare 41 ; S* Jur. 1160.— v.-C. 

Bainbrigge v. Baddeley, discussed. 

Hodson v. Ball (IS42) 12 Ij. J. Ch. 80 ; 1 Ph. 
177 ; 7 Jur. 745. — L.C., distinguished. 
Taylor v. Taylor (1849) 1 Mae. & Gr. 397 ; 1 
H. & T\V. 487.— COTTENHAM, L.C. 

Hodson v. Ball, distinguished. 

Dear r. AA r ebster (1867) 15 AV. R. 395. — 
wood. v.-c. 

Bainbrigge v. Baddeley, Taylor v. Taylor, 
and Hodson v. Ball, discussed. 

Turner r. Tepper (1877) 46 L. J. Ch. 703 ; 25 
W. R. 726,— MALINS, v.-c. 

Maharajah Moheshur Sing v. Bengal Govern- 
ment (1859) 7 Moore Ind. App. 283. — 
P.C., applied. 

Slieonath r. Ramnath (1865) 35 L. J. P. C. 4. 
—P.C. 

Thomas v. Rawlings (No. 3) (1864) 34 Beav. 
50 ; 10 Jur. (N.s.) 1192 ; 11 L. T. 721 ; 13 
AY. R. 248.— M.B. ; ((finned, L.JJ., not 
applied. 

Hoghtonf In re, Hoghton r. Fiddev (1874) 43 
L. J. Ch. 758 ; L. R. 18 Eq. 573 : 22 AV. R. 854. 

MALINS, v.-C. —Thomas v. Jiaivlings , in which 
an application by a person sui juris for leave to 


file a [supplemental] bill of this kind, not sup- 
ported by the usual allidavit, that the mistake 
could not have been discovered by reasonable 
diligence before, . . . has no application to an 
infant of tender years who can be guilty of no 
negligence, and who cannot be answerable for 
the negligence of her next friend. — p. 760. 

Palcke v. Scottish Imperial Insurance Co. 
(1887) 57 L. T.39 ; 35 AY. R. 794.— KAY, J. 
JReferred to, Scott v. Alvarez (post) ; approved 
hut dictum discussed; Charles Bright & Co., 
Ltd. v. Sellar (post). 

Boswell v. Coaks (1894) 6 R. 167.— H.L. (E.), 

discussed. 

Scott ‘V. Alvarez [1S951 1 Ch. 596; 64 L. J. Ch. 
3 76 ; 72 L. T. 455. 

kekewich, J. — It may, however, be worth 
while to mention that I do not regard Boswell v. 
Coalis as at all condemnatory of actions of review, 
though possibly an authority that they may now 
be commenced without leave. — p. 623. 

Boswell v. Coaks, applied. 

Remmington r. S coles (1897) 66 L. J. Ch. 526; 
[1897] 1 Ch. 1 ; 76 L. T. 667 ; 45 AY. R. 580.— 
romePl, J.; affirmed c.A. (see post , col. 2498). 

Boswell v. Coaks, discussed. 

Birch e. Birch (1902) 71 L. J. P. 58 ; [1902] 
P. 130 : 86 L. T. 364 ; 50 AY. R. 437.— C.A. ; 
reversing [1902] P. 70.— barnes, j. 

Boswell v. Coaks and Birch v. Bir6h, 

referred to. 

C-harles Bright & Co., Ltd. i\ Sellar (1903) 72 
L. J. K. B. 921 : [1904] 1 K. B. 6 ; 89 L. T. 431 ; 
52 AV. R. 148.— c.A. 

Markham, In re, Markham v. Markham 
(1880) 16 Ch. D. 1 ; 29 YV. R. 228.— c.A. ; 
and Parmiter v. Parmiter (I860) 2 De Gr. 
F. J. 526. — L.J.T., referred to. 

Ritso, In re, and Ex parte (1883) 52 L. J. Ch. 
535 ; 22 Ch. D. 529 ; 48 L. T. 376 ; 31 AY. R. 
373. -C.A. 

Markham, In re, discussed.-. 

Youngs, In re, Doggett r. Revett (1885) 30 
Ch. D. 421 ; 53 L. T. 682; 33 AY. R. 880.— C.A. 

Ritso, In re, and Ex parte, referred to. 
Lennox, Ex parte, Lennox, Jn re (1885) 55 
L. J. Q. B. 45 ; 16 Q. B. D. 315, 322 : 54 L. T. 
452 ; 34 AV. R. 51.— C.A. 

Abud v. Riches (1876) 45 L. J. Ch. 649; 2 
Ch. D. 528 ; 34 L. T. 713 ; 24 AY. R. 
637. — jessel, M.R., referred to. 

Harvey r. Harvey (1884) 26 Ch. D. 644, 654 ; 
33 AA r . R. 76 : 48 J. P. 468. — CHITTY, j. 

McLeod v. St. Aubyn (1899) 68 L. J. P. C. 
137 ; [1899] A. C. 549 : 81 L. T. 158 ; 48 
AY. R. 173. — P.C., referred to. 

Rex r. Freeman’s Journal (1901) [’.902] 2 
Ir. R. 91.— k.b.d. 

And see Reg. •<*. Gray (1900) 69 L. J. Q. B. 502 ; 
[1900] 2 Q. B. 36, 42 : 82 L. T. 534 ; 48 AV. R. 
474 ; 64 J. P. 484.— Q.B.D. * 

Hookpayton v. Bussell (1854) 10 Ex. 24 ; 23 
L. J. Ex. 267 : 2 O. L. 11. 1081.— EX. : and 
Thames Ironworks and Shipbuilding Co. v. 
Patent Derrick Co. (I860) 29 L. ,1. Ch. 
714; 1 J. & H. 93 ; 6 Jur. (N.S.) 1013 ; 2 
L. T. 208; 8 AV. R. 408. -WOOD, V.-C., 
commented on. 

Lievesley v. G-ilmore (1866) L. R. 1 C. P. 570 ; 
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35 L. J. 0. P. 351 ; 12 Jui\ (N.s.) S74 ; 1 II. & E. 
810 ; 15 L . T. 3S6. 

erle, C. J. — --It is said that the authorities show 
that no action will lie on a judge's order. I have 
looked at Hookpayton v. Bussell , and in terms it 
supports Mr. Crompton’s argument ; but the 
order in that case provided that “if the defen- 
dant made default in payment, the plaintiff 
should be at liberty to issue execution by fieri 
facias, or capias ad satisfaciendum The agree- 
ment evidenced by the order, therefore, was an 
agreement that if the defendant failed to perform 
his part, the plaintiff should avail himself of that 
particular remedy. In Thames Ironworks Co. v. 
Patent Derrick Co., the order similarly em- 
powered the plaintiffs, in case the defendants 
made default, to issue execution for a particular 
sum ; it therefore provided a particular form of 
remedy, and the ordinary remedy by action was 
consequently taken away. It is the same as the 
ordinary case in which the right of action is taken 
away by an agreement to refer all disputes to 
arbitration. The decisions, therefore, were in 
botli cases correct, but the expressions used by 
the judges were wider than necessary. — p. 573. 
RYLES and M. SMITH, JJ. concurred. 

Hookpayton v. Bussell (supra), discussed and 
distinguished. 

Ingham, In re, The Trustee, Ex parte (1881) 
52 L. T. 239, 301. — cave, J.; reversed, norm. 
Ingham, In re, Craven, Ex parte (18S5) 52 L. T. 
711.— C. A. BRETT, M.R., COTTOK and LIHDLEY, 
L.JJ. 

Hookpayton v. Bussell, referred to. 

Bent v. Basham (1851) 23 L. J. Ex. 161 ; 9 
Ex. 169 ; 2 C. L. E. 989 ; 18 Jur. 295 ; 2 
W. 11. 201. — EX., distinguished. 

Horton v. Gregory (1895) 11 R. 735 ; 73 L. T. 
10 ; 11 Times L. R. 139.— -c. A. ESHER, M.R., A. L. 
SMITH and RIGBY, L.JJ. 

A. L. smith, L.J. — This is not a case like Dent 
v. Basham , where it was held that an action was 
not maintainable against an attorney for not 
delivering his bill of costs in obedience to a 
judge’s order. The principle of that case was 
followed in Hookpayton v. Bussell, where it was 
held that an action could not be brought upon 
an undertaking for a good consideration that had 
been inserted by consent in a judge’s order, but 
that an application must be made for leave to 
enforce the order by attachment. — p. 737. 

Bent v. Basham and Hookpayton v. Bussell, 

distinguished. 

Godfrey i\ George (1895) 65 L. J. Q. B. 219 ; 
[1896] 1 Q. B. 18 ; 73 L, T. 599 ; 11 W. E. 215. 
— C.A. 

jessel, M.R. — Both those cases were before 
the rule [Ord. XLII. r. 21]. — p. 250. 

Lievesley v. Gilmore (1866) 35 L. J. C. P. 
351 ; L. E. 1 C. P. 570 ; 12 Jur. (tf.s.) 
871 1 H. & E. 819 ; 15 L. T. 386.— C.P., 
referred to. 

Conolan v. Leyland (1881) 51 L. J. Ch. 123 ; 27 
Ch. 1). 632, 638 : 51 L. T. 895.— CHITTY, J. 

Lehain v. Philpott (1875) 11 L. J. Ex. 225 ; 
L. R. 10 Ex. 242 ; 33 L. T. 98 ; 23 W. 11. 
876. — EX., applied. 

Philpott 'V. Lehain (1876) 35 L. T. 855.— 
C .P.D. 


Philpott v. Lehain, applied, f 

Norton r. Gregory (1895) 11 E. 7&5j/73 L. T. 
10 ; 11 Times L. E. 139. — C.A. I 

Philpott v. Lehain and Horton v-. Gregory, 

applied. 

Godfrey r. George (1S95) 65 L. J. Q. B. 219 ; 
[1896] 1 Q. B. 18 ; 73 L. T. 599 ; 11 W. 11. 215. 
— C.A. ESHER, M.R,, LOPES and KAY, L.JJ. 

lopes, L.J. — Philpott v. Lehain find Norton 
v. Gregory are clear authorities that an action 
may be brought for costs due under a judge’s 
order by virtue of Ord. XLII. r. 21.— p. 251. 

Boyd, In re, McBermott, Ex parte (1895) 61 
L. J. Q. B. 139 ; [1895] 1 Q. B. 611 ; 31 
E. 361 ; 72 L. T. 318 ; 2 Manson 166.— 
C.A., applied. 

Norton v. Gregory (1895) 11 R. 735 ; 73 L. T. 
1 0 . — C.A. (supra) . 

Boyd, In re, McBermott, Ex parte, and 
Godfrey v. George (supra), applied. 

Pritchett r. English and Colonial Syndicate 
(1899) 6S L. J. Q. B. SOI ; [1899] 2 Q. B. 128, 431 ; 
81 L. T. 206 ; 17 W. R. 577.— C.A. L1NDLEY, 
M.R., and ROMER, L.J. 

Godfrey v. George and Pritchett v. English 
• and Colonial Syndicate, referred to. 

Eurber r. Taylor (1900) 69 L. J. Q. B. 898 ; 
[1900] 2 Q. B. 719 ; 83 L.T. 308 ; IS W. E. 689. 
— C.A. 

A. L. smith, l.j. — Prior to the Judicature Act, 
1873, and Ord. XLII. r. 21, no person could bring 
an action upon a judge’s order, and confining 
my remarks to the High Court the reason is 
obvious. It would be an unnecessary waste of 
legal proceedings to allow sncli an action to go 
on, for a person" could take proceedings by way 
of execution under the rules of Court. If 
authority be wanted, I refer to Bullen & Leake’s 
Precedents of Pleadings (3rd ed.), p. 191, where 
it is stated “an action will tiot lie upon a rule of 
Court or a judge’s order,” and cases are there 
cited in support of that statement. Then the 
question arose whether that rule had not been 
altered by Ord. XLII. r. 21. It was held in 
Godfrey v. George and Pritchett v. English and 
Colonial Syndicate, both of which are decisions to 
a similar effect, that an action can by virtue of 
Ord. XLII. l*. 24 be brought upon a judge’s 
order ; and whether that is right or not is not 
for us to decide, because those decisions are bind- 
ing on this Court. — fi. 898. 

V. williams, L.J. — The reasoning upon which 
the cases were decided will be found in the note 
to Emerson v. Lashley , and it will be found to 
apply just as much to an order in a County 
Court for the payment of costs as to a like order 
in one of the old superior Courts of Q.B., C.P., 
or Ex. But I go further, for the marginal note 
in Emerson v. Lashley is this : “ No action will 
lie in this Court to recover costs ordered to be 
paid by a rule of an inferior Court in the course 
of a suit there, notwithstanding the defendant 
should not be liaTble to an attachment of the 
inferior Court, by being resident out of the 
jurisdiction.” So that that is a positive decision 
— although it was before the passing of the 
County Courts Acts, 1816 (9 & 10 VP*.t. c. 95) — 
that although an action -might have been brought 
upon a judgment of a superior Court, yet it 
could not have been brought upon an order. — 
p. 899. 
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Emerson v. Lashley (1793) 2 H. Bl. 218. — 

K B. 

Applied , Dent r. Basham (1S54) 23 L. J. Ex. 
161 ; 9 Ex. 489 ; 2 C. L. R. 989 ; 18 Jur. 295 ; 2 
W.E. 201 . — ex. ; referred to, Marbella Iron Ore 
Co. r. Allen {post ) ; considered , Furber v. Taylor 
(supra). 

Carpenter y. Thornton (1819) 3 B. & Aid. 
52 ; 22 R. R. 299.— K.B. 

Commented on, Marbella Iron Ore Co. v. Allen 
(1878) 47 L. J. C. P. 601 ; 38 L. T. 815.— C.P.D. ; 
distinguished, Ingham, In re, Trustee, Ex parte 
(1884) 52 L. T. 299.— CAVE, J. (see supra, col. 
2441) ; applied. Chalk, Webb & Co. v. Tennent 
(1887) 57 L. T. 598 ; 36 W. R. 263. — NORTH, J. 
referred to, Westmoreland Green and Blue Slate 
Co. v. Feilden [1901] 3 Ch. 15, 21 ( post ). 

"Westmoreland Green and Blue Slate Co. y. 
Eeilden (1891) 60 L. J. Ch. 680 ; [1891] 
3 Ch. 15 ; 65 L. T. 428 ; 40 W. R. 23.— 
kekewich, J. ; affirmed . — C.A., explained. 

Pritchett r. English and Colonial Syndicate 
(1S99) 68 L. J. Q. B. 801 ; [1899] 2 Q. B. 428 ; 
81 L. T. 206 ; 47 W. R.577.— C.A. 

Hamilton v. Houghton (1820) 2 Bligh 169 ; 
21 R. R. 65.— H.L. (IR.), discussed. 

O’Connell v. M‘Namara (post). 

O’Connell y. M‘Namara (1843) 2 Con. & L. 
266, n. ; 3 Dr. & War. 411. — L.c. ; and 
Wilson v. Poe (1845) 2 Jo. & Lat. 765 ; 
9 Ir. Eq. R. 114. — L.C., discussed. 

Hatton v. Harris (1892) 62 L. J. P. C. 24 ; 
[1S92] A. C. 547, 562 ; 1 R. 1 ; 67 L. T. 722.— 
jell. (ir.). And see S. C. mm. Knipe’s Estate, In 
re (1891) 27 L. R. Ir. 512. -C.A. 

Berkeley v. Elderkin (1853) 22 L. J. Q. B. 
281 ; 1 El. & Bl. 805 ; 17 Jur. 1153 ; 1 
W. R. 305.— Q .b., followed. 

Austin v. Mills (1853) 23 L. J. Ex. 40 ; 9 
Ex. 288 ; 2 C. L. R. 4H ; 18 Jur. 16 ; 2 W. R. 
107. -EX. 

Berkeley y. Elderkin and Austin y. Mills, 

discussed. 

Moffatt i\ Burrowes (1855) 4 Ir. C. L. R. 297. 
— C.P. 

Berkeley v. Elderkin. 

Distinguished, Edwards v. Coombe (1872) 41 
L. J. C. P. 202 ; L. R. 7 C. P. 519 ; 27 L. T. 315 ; 
21 W. R. 107. — c.P. ; applied, Bailey v. Bailey 
(1884) 53 L. J. Q, B. 5S3 ; 13 Q. B. D. 855.— C.A. 

Berkeley y. Elderkin, discussed. 

Norton r. Gregory (1895) 14 R. 735 ; 73 L. T. 
10 ; 11 Times L. R. 439.— C.A. 

RIGBY, L.J.— The dictum of Lord Campbell 
[Berkeley y. JSlderJdn] is explained by what 
follows, that the Act there allowed the County 
Court judgment to be altered from time to time j 
and if it could have been converted, by an action 
being brought upon it in the superior Court, into 
a judgment of that Court, the result would have 
been to entirely defeat the statute. — p. 738. 

And see “ County Court,” vol. i., col. 750. 

White v. Witt (1877) 46 L. J. Ch. 560 ; 5 
Ch. D. 589 ; 37 L. T. 110 ; 25 W. R. 435. 
— C.A., discussed. 

Standard Discount Co. v. La Grange (1877) 47 
L. J. C. P. 3 ; 3 C. P. D. 67. 72 ; 37 L. T. 372 ; 
26 W. R. 25.— C.A. 


Bennett v. Neale (1811) 14 East 343 ; 

Wightw. 324. — K.B., applied . 

Hutchinson v. Gillespie (1856) 25 L. J. Ex. 
103 ; 11 Ex. 79S ; 2 Jur. (x.s.) 403 ; 4 
W. R. 302. — EX., discussed and applied . . 
Marbella Iron Ore Co. v. Allen (1878) 47 L. J. 
C. P. 601 ; 38 L. T. 815.— C.P.D. 

Hutchinson v. Gillespie, principle applied. 
Bailey v. Bailey (1884) 13 Q. B. D. 855.— C.A. 
affirming 53 L. J. Q. B. 5S3 ; 50 L. T. 722 ; 32 
W. R. 856.— Q.B.D. 

Rosenberg v. Lindo (18S3) 4S L. T. 49S. — 
CHITTY, J., referred Vo . 

Hyde r. Hyde (1888) 57 L. J. P. 89 ; 13 P. D. 
166, 174 ; 59 L. T. 529 ; 36 W. E. 70S.— C.A. 

Chinery, In re and Ex parte (1SS4) 53 L. J. 
Ch. 662 ; 12 Q. B. D. 342 ; 50 L. T. 342 ; 
32 W. R. 469 ; 2 Morrell 52.— C.A. 
Followed, Schmitz, Ex parte, Cohen, In re 
(1SS4) 53 L. J. Ch. 1168 ; 12 Q. B. D. 509 ; 50 
L. T. 747 ; 32 W. R. 812, 1 Morrell 55.— C.A. 
applied , Sanders. In re, Whinnev, Ex parte (1S84) 
13 Q. B. D. 476 ; 1 Morrell 185.— mathew and 
cave, JJ. ; referred to, Ford, In re, Ex parte (1886) 

| 56 L. J. Q. B. 18S ; IS Q. B. D. 369 ; 56 L. T. 166 ; 
3 Morrell 283.— CAVE and A. L. smith, JJ. 

Chinery, In re and Ex parte, and Cohen. In re, 
* Schmitz, Ex parte (supra), considered. 

Riddell, In re, Strathmore (Earl) Ex parte 
(1888) 57 L. J. Q. B, 259 ; 20 Q. B. D. 512 ; 58 
L. T. 888 ; 36 W. R. 532 ; 5 Morrell 59.— C.A. 

Chinery, In re and Ex parte, applied. 

Howe Sewing Machine Co., In re, Fontaine’s 
Case (1889) 41 Ch. D. US ; 61 L. T. 170 ; 37 W. 
R. 680. — C.A. ; Combined Weighing and Adver- 
tising Machine Co., In re (18S9) 59 L. J. Ch. 26 ; 
43 Ch. D. 99 ; 61 L. T. 582 ; 3S W. It. 67 ; 1 Meg. 
398. — north, J. ; affirmed, C.A. 

Chinery, In re and Ex parte, adopted. 

Onslow v. Inland Revenue Commissioners 
(1890) 25 Q. B. D. 465 ; 59 L. J. Q. B. 556 ; 63 
L. T. 513 ; 38 W. R. 728.— C.A. 

esher, M.R. — I entirely adopt the decision of 
Cotton, L.J., in Chmery , Ex parte , a decision 
supported by Bowen and Fry, L.JJ. ... A 
“ judgment,” therefore, is a decision obtained in 
an action, and every other decision is an order. — 
p. 466. 

And see “ Bankruptcy,” vol. i., col. 122. 

Hews v. Pyke (1832) 1 L. J. Ex. 120 ; 1 
D. P. C. 322 ; 2 Or. & J. 359 ; 2 Tyrw. 
313. — EX., discussed and applied. 

Sinclair v. G. E. Ry. (1S70) 39 L. J. C. P. 
224 ; L. R. 5 C. P. 391, 395 ; 22 L. T. 410 ; 18 
W. R. 758. 

20. Special Case. 

Bulkeley v. Hope (1855) 24 L. J. Ch. 356 ; 
1K.&J. 482. — WOOD, V.-C. ; ‘reversed , (1856) 25 
L. J. Ch. 240 ; 8 De G. M. & G. 36 ; 4 W. R. 

280. — L.jj. 

Bulkeley v. Hope, applied. 

Pryse v. Pryse (1872) 42 L. J. Ch. 253 ; L. R. 
15 Eq. 86 ; 27 L. T. 575 ; 21 W. R. 219.— 
WICKENS, V.-C. 

Price v. Quarrell (1842) 11 L. J. Q. B. 84 ; 
12 A. & E. 784; 6 Jur. 604.— Q.B., 
referred to. 

Udny v. East India Co. (1853) 22 L. J. C. I\ 
211 ; 13 C. B. 742 ; 17 Jur. 1078.— C.P. 
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Doe cl. Phillips v. Rollings (1846) 15 L. J. 
G. P. 186 : 2 C. B. 842.— C.P.. referred to . 
Norburn r. Hilliam (1S70) L. R. b'C. P. 120 : 
39 L. J. C.-'P. 183 ; 22 L. T. 67 ; IS W. R. 
602. — C.P. 

Yorkshire Tyre and Axle Co. v. Rotherham 
Local Board (1S58) 27 L. J. 0. P. 235 ; 4 
C. B. (N.s.) 362 ; 6 W. Pi. 443.— EX., 
distinguished. 

Mersey Docks and Harbour Commissioners r. 
Jones (i860) 20 L. J. C. P. 230 ; 8 C. B. 
(N.S.) 124 ; 6 Jur. (N.S.) 960 ; 2 L. T. 243.— C.P. 

WILLES, j. — In that case the Court had express 
power under the Act to amend. The question the 
plaintiffs here seek to raise, though a substantial 
question, is not the one the parties have agreed 
and intended to raise. — p. 240. 

Notman v. Anchor Assurance Co. (1859) 
6 C. B. (N.S.) 536. — C.P., referred to. 
Pennington v. Cardale (1862) 10 W. R. 
544.— EX. 

Thistlethwayte v. Gamer (or Thistlethwaite 
v. Gamier) (1851) 21 L. J. Ch. 16 ; 5 De 0. 
& Sm. 73; 16 Jur. 57. — PARKER, v.-C., 
followed. 

Savage r. Snell (1871) 40 L. J. Ch. 216 ; L. R. 
11 Eq. 264 ; 23 L. T. 801 ; 19 W. B. 382.— 
BACON, V.-C. 

Harrison v. Cornwall Minerals Ry. (1880) 
49 L. J. Ch. S34 ; 16 Ch. D. 66 ; 43 L. T. 496 ; 
29 W. B. 25S. — hall, V.-C. : affirmed with an 
alteration , (1881) 51 L. J. Ch.* 98 : IS Ch. D. 
334 ; 45 L. T. 498.— C.A. : latter derision affirmed. 
— h.l. See tl Appeal,” vol. i., col. 44. 

Harrison v. Cornwall Minerals Ry., com- 
metited on. 

Cane, In re, Ruff r. Sivers (1890) 60 L. J. Ch. 
3G ; 63 L. T. 746.— KAY, J. 

Harrison v. Cornwall Minerals Ry., applied. 
Holmes r. Trench [1898] 1 Ir. R. 319.— 
CHATTERTON, V.-C. 

21. Petitions. 

Gordon’s Settlement Trusts. In re. W. N. 

(1887) 192.— chitty, .T.. not followed . 
Jellard’s Trusts, In re (1888) 39 Ch. D. 424; 
60 L. T. 83.— north, j. 

Gordon’s Settlement Trusts, In re, doubted. 
Cliff, In re, Edwards r. Brown (1895) 64 L. J. 
Ch. 423 ; [1895] 2 Ch. 21 ; 13 R. 425 : 72 L. T. 
440 ; 43 W. R. 436.— NORTH, j. ; affirmed, C.A. 

Jellard’s Trusts, In re, doubted, but followed. 
Stanway’s Trusts, In re, W. N. (1892) 11. — 

KEKEWICH, J. 

Bonelli’s Electric Telegraph Co.. In re 
Cook’s Claim (1874) 43 L. J. Ch. 720 : 
L. R. 18 Eq. 655 ; 22 W. R. 856.— BACON, 
v.-C. , follou'ed. 

Haney, In re (1874) 44 L. J. Ch. 207 ; 31 
L. T. 645. — bacon, v.-c. ; affirmed, l.jj. (post). 

Bonelli’s Electric Telegraph Co., In re, 

followed . 

Haney’s Trusts, In re (1875) 44 L. J. Ch. 
272 ; L. R. 10 Ch. 275 ; 23 W. R. 662.— L.JJ. 

Bonelli’s Electric Telegraph Co., In re, 
and Haney’s Trusts, In re, discussed. 
Busfield, In rc, Whaley v. Busfield (1886) 55 
L. J. Ch. 467 ; 32 Ch. D. 123 ; 54 L. T. 220 ; 34 
W. R. 372.— chitty, j. and C.A. 


Duggan’s Trusts, In re (1869) L. R. 8 Eq. 
697; 18 W. R. 10L— JAM/ES, v.-c., not 
followed. I 

Wood v. Boucher (1S70) 40 D. J. Ch. 112 ; 
L. R. G Ch. 77 ; 23 L. T. 522, 723/; 19 W. R. 
88, 234.— iiatheeley, l.c. / 

London and Southampton Ry., In re, Stevens, 
Ex parte (184S) 2 Ph. 772 ; ■ 13 Jur. 2 ; 5 
Railw. Gas. 47. — l.c., applied. 

Heath & Brecon Ry., Ex parte (1874) 45 
L. J. Ch. 196 ; L. R. 9 Ch. 263 ; 24 W. R. 357.— 

L. JJ. 

Heath & Brecon Ry., Ex parte, not applied. 
Mutlow’s Estate, In re (1878) 48 L. J. Ch. 
198 ; 10 Ch. D. 131 ; 27 W. R. 245.— JESSEL, 

M. R. 


22. Motions and Rules. 

Petty v. Daniel (1SS6) 56 L. J. Ch. 192 ; 34 
Ch. D. 172 ; 55 L. T. 745 : 35 W. R. 151. 
— KAY, j., explained. 

Taylor ?;. Ptoe (1S03) 68 L. T. 213.— KEKE- 
WICH, j. 

Petty v. Daniel, explained. 

Martin and Varlow, In re (1S95) 13 R. 1S9 ; 
43 W. R. 247. 

- north, j . — Petty v. Daniel was on Ord. LII. 
r. 4 ; notice of motion for attachment was served 
without affidavits, which was not a proper form 
of procedure.— p. 190. 

Taylor v. Roe (supra), commented on. 
Rendell Grundy (1894) [1895] 1 Q. B. 16 ; 
64 L. J. Q. B. 135 ; 14 R. 19 ; 71 L. T. 564 ; 43 
W. R. 50.— C.A. 

esiier, M.R. — If Kekewich, J. meant, in 
Taylor v. Roe , to say that, whatever may 
have happened subsequently, the mere fact of 
failure to serve copies of the affidavits with the 
summons or notice of motion is necessarily, and 
in all circumstances fatal to the application for 
an attachment — which I*do not believe — I must 
say that I do not agree with him — p. 21. 

Taylor v. Roe, referred to. 

Carter®. Roberts (post). 

Hutchings, In re, Neale v. Wilcocks (1887) 
22 L. J. N. C. 174 ; W. N. (1887) 25K— 
STIRLING, J., referred to. 

Hunter r. Dublin, Wicklow and Wexford Ry. 
(1891) 28 L. R. Ir. 489.— C.A. 

Hutchings, In re, distinguished. 

Rosenbaum v. Belson (1901) S6 L. J. N. C. 
174 ; W. K (1901) 124.— Byrne, J., com- 
mented- on. 

Carter •?:. Roberts (1903) 72 L. J. Ch. 655 ; 
[1903] 2 Ch. 312 ; 89 L. T. 239 ; 51 W. R. 520. 
—•BYRNE, J . 

Clarke v. Law (1 855) 2 K. & J. 28 ; 2 Jur. 
(N.S.) 228 : 4 W. R. 35.— V.-C. 

Discussed, National Provident and Investment 
Association r. Carstairs (1863) 2 N. R. 255 ; 
9 Jur. (N.s.) 955 ; 11 W. R. 866 ; followed , but 
commented on, Pike r. Dickinson (1873) 21 
W. R. 862.— SELBORNE, L.C. (for M.R.). 

Pike v. Dickinson, eommented on. 

Quartz ITill Consolidated Gold-Mining Co., 
In re, Young, Ex parte (1882) 21 Ch. D. 642 ; 51 
L. J. Ch. 940 ; 31 W. R. 173.— C.A. 
jessel, M.R. — Considering the number of years 
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which have elapsed since Clarke v. Law was 
decided, and considering the good sense of the 
decision, I should have thought its authority 
unquestionable, had it not been for the observa- 
tions attributed to Lord ISelborne. in Pike v. 
Dickinson, which probably are incorrectly 
reported, and which I do not understand. The 
principle of Clarke v. Law is quite intelligible — 
a party who has given notice to read an affidavit 
is not entitled to withdraw it in order to avoid 
cross-examination. He need not use the evidence 
if he does not like it. So a party who has called 
a witness is not to withdraw him in order to 
avoid his being cross-examined. This is good 
sense, and, in my opinion, we are not now at 
liberty to decline to follow that decision. — p. 641. 

brett and cotton, l.jj. to the same effect. 

Cooke v. Gilbert, W. N. (1892) 111, and at 
p. 128, n.— north, J followed. 

Macmillan v. Australasian Territories, Ltd. 
(1897) 76 L. T. 182. — STIRLING, J. 

Garey v. Whittingham (or Willingham) 
(1823) 1 Sim. & S. 163.— V.-C. ; S.C., T. & 
It. 405 ; 2 L. J. (O.S.) Cb. 16.— M.K.. 
referred, to. 

Hope ■?:. Carnegie (No. 2) (1869) 38 L. J. Ch. 
410 ; L. R. 7 Eq. 263. — STUART, V.-C. 

Harris v. Lewis (1844) 8 Jur. 1063. — v.-c! ; 
and Chambers v. Toynbee (1864) 10 L. T. 
860 ; 12 W. R. 1100, — v.-c., approved and 
to he followed. 

Dawson c. Beeson (1882) 22 Ch. D. 504 ; 52 
L. J. Ch. 563 ; 48 L. T. 407 ; 31 W. R. 537.— C.A. 

jessel, m.r. — Harris v. Lewis . . . shows the 
practice which Knight Bruce, L.J., when V.-C., 
adopted in his Court, namely, that when an 
applicant obtained short notice of motion he 
should state on the notice which is served on the 
other party that leave was obtained to serve the 
notice on a certain day for a certain day, so that 
the person served should understand not only 
that he was to appear on the day appointed, but 
that leave had been given to serve the notice 
short of the two clear days to which he would 
otherwise have been entitled. That was a reason- 
able practice ; . . . we think, therefore, that 
whether the practice has been usually followed 
or not in the other Courts up to this time, it 
ought to he understood that it is to be the 
practice for the future, so that there may be no 
mistake about it. — p. 508. 

cotton, l.j. — H ere the notice did not' state 
that leave was given for short notice ; therefore 
the defendant was entitled to disregard it, and 
I find that is laid down by Knight Bruce, V.-C., 
in Harris v. Lewis , and the same point was 
decided by Kindersley, V.-C. in Chambers v. 
Toynbee. I have always myself understood that 
to be the practice. — p. 510. 

Moggridge v. Thomas (1847) 2 C. P. Cooper 
166. — v.-c.. not followed. 

French v. Colles (1885) 17 L. R. Ir. 238.— 
PORTER, M.R. 

Daubney v. Shuttleworth (1876) 45 L. J. 
Ex. 177; 1 Ex. D. 53; 34 L. T. 357 ; 24 
W. R. 321. — EX. D., followed. 

Stirling v. Du Barry (1879) 5 Q. B. D. 65 ; 
28 W. R. 405. — C.A., distinguished. 

Maullin «?. Rogers (18 86) 55 L. J. Q. B. 377 : 
55 L. T. 121 ; 34 W. R. 592.— Q.B.D. 

O.C. 


Daubney v. Shuttleworth and Maullin v. 

Rogers, not followed. 

Williams r. De Boinville (1SS6) 17 Q. B. D. 
180 ; 54 L. T. 732 : 34 W. JEt? 702.— MANISTY 
and MATHEW, JJ. 

Daubney v. Shuttleworth, overruled. 

Coulton, in re, Humbling r. Elliott (1S86) 34 
Ch. D. 22 ; 56 L. J. Ch. 312 ; 55 L. T. 464 ; 35 
W. R. 49.— C.A. COTTON, BOWEN and FRY. L.JJ. 

[A notice of motion was given for a day notin 
the sittings of the Court. Held , that the notice 
was goocl.J 

Milltown (Lord) v. Stuart (1887) 8 Sim. 34 ; 

1 Jur. 940. — SHAD WELL, V.-C., considered. 

Seear v. Webb (1883) 53 L. J. Ch. 464 ; 25 Ch. 
D. 84 ; 49 L. T. 481 ; 32 W. R. 351.— C.A. ; 
reversing 52 L. J. Ch. 832; 49 L. T. 94; 31 
W. R. 837. — BACON, v.-c. 

Seear v. Webb, explained. 

Rosier, In re, Jones v. Bartholomew (1883) 49 
L. T. 442. * 

pearson, J. — In Seear v. Webb the C. A. did 
not decide that the production of an affidavit three 
days after the date of the order was sufficient, 
but only (on the principle yfoW non debit, factum 
valet) that, it being clear that the notice had 
been duly served, the lateness of production was 
not, in itself, under the circumstances, a sufficient 
irregularity to justify them in discharging the 
order. — p. 442. * 

Thomas v. Bernard (1858) 5 Jur. (n.s.) 31 ; 

7 W. R. 86.— KINDERSLEY, V.-C., principle 
applied. 

Att.-Gen. r. Cambridge Consumers’ Gas Co. 
(1868) 38 L. J. Ch. 94; L. R. 6 Eq. 282; 16 
W. R. 1007.— malins, v.-c.; affirmed on this 
point, but varied on the merits, L. R. 4 Ch. 71 ; 
19 L. T. 508 ; 17 W. R. 145.— L.JJ. 

Bellchamber v. Giani (1S19) 3 Madd. 550. — 
v.-c. ; and Oldfield v. Gobbett (1849) 12 
Beav. 91. — m.r., referred to. 

Morton r. Palmer (1882) 51 L. J. Q. B. 307 ; 9 
Q. B. D. 89 ; 46 L. T. 285 ; 30 W. R. 951 ; 46 
J. P. 358. — MATHEW and CAVE, JJ. 

Viney v. Chaplin (1858) 28 L. J. Ch. 164 ; 3 
De G. & J. 282 ; 7 W. R. 159.— L.C. and 
L.JJ., applied. 

Kendall v. Marsters (1860) 2 De G. F. & J. 
200. — L.C., not followed. 

Harris v. Hilliard (1869) 20 L. T. 216. — 
MALINS, V.-C. 

Viney v. Chaplin and Harris v. Hilliard, 

applied. 

Mounsey v. Lonsdale (1870) L. R. 10 Eq. 557. — 
malins, V.-C. ; affirmed, (1871) 40 L. J. Ch. 198 ; 

6 Ch. 141 ; 23 L. T. 794 ; 19 W. R. 235. — L.JJ. 

Viney v. Chaplin, applied. 

Fritz r. Hobson (1880) 14 Ch. D. 542 ; 49 L. J. 
Ch. 735 ; 42 L. T. 677 ; 28 W. R. 722. 

fry, J. — According to my understanding of 
the practice ... all orders of the Court carry 
with them in gremio liberty to apply to the 
Court. In Viney v. Chaplin application was 
made under the liberty to apply reserved by the 
order that the motion should stand to the hearing 
of the cause, and it appears to me, therefore, that 
I am right in following Viney v. Chaplin, and 

78 
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that I can make the order which I am now about 
to make either under the liberty to apply reserved 
by implication ,m the order on the motion, or 
under the liberty expressly reserved by the 
judgment ... I shall make a separate order 
(following the precedent in Vine if v. Chaplin) 
directing the taxation of the plain ti if’ s costs of 
the motion, and their payment by the defen- 
dant. — pp. 561, 562. 

Hammersmith Sent Charge, In re (1849) 19 
L. J. Ex. 66 ; 4 Ex. 87 ; 14 Jur. 917 ; 7 
D. & L. 41. — EX. ; PARKE, B. dissenting. 

Referred to, Reg. r. Cheshire Lines Committee 
(1873) L. R. S Q. B. 344 : 42 L. J. M. C. 100 ; 28 
L. T. 80S.— Q.B. ; Wood r . Woad (1874) 43 L. J . 
Ex. 153; L. R. 9 Ex. 190, 196; 30 L. T. S15 ; 
22 W. R. 709. — EX. 

Wright v. Angle (1847) 17 L. J. Ch. 29 ; 6 
Hare 107 ; 12 Jur. 34.-~v.-c. ; and Piper v. 
Gittens (1S40) 10 L. J. Ch. 69 ; 11 Sim. 
282.— v.-C., discussed. 

• Hughes r. Lewis (1860) 29 L. J. Ch. 424 ; 
Johns. 696 ; 6 Jur. (ts.S.) 442 ; 8 W. R. 292. — 
WOOD, V.-C. 

Hughes v. Lewis, referred to; 

Thomas r. Palin (1882) 21 Ch. D. 3G0 ; 47 L. T. 
207 ; 30 W. R. 716.— C. A. 

[It was said in argument that the briefs were 
delivered more than two clear days before the 
time for hearing the motion, and this was prema- 
ture, as was laid down by Lord Hatherley in 
Hughes v. Lewis.'] 

jessel, m.k. — H is lordship never meant to lay 
down any hard and fast rule of that kind. It 
depends on the nature of the case how long 
beforehand it is reasonable to deliver a brief, and 
the taxing master decides it. — p. 363. 

23. Summonses. 

Nobbs, In re, Hobbs v. Law Reversionary 
Interest Society (1896) 65 L. J. Ch. 906 ; 
[1896] 2 Ch. 830 ; 75 L. T. 309.— KEKE- 
wich, J., referred to. 

Mason v. Schuppisser (1899) 81 L. T. 147. — 
STIRLING, J. 

Stevenson v. Anderson (1814) 2 Y. & B. 407 ; 
13 R. R. 126.— L.c. 

Applied , Credits Gerundeuse v. Van Weede 
(1884) 63 L. J. Q . B . 142 ; 12 Q. B. D. 171 (post) ; 
not applied , Weldon v. Gounod (1885) 15 Q. B. D. 
622 (post) ; discussed , King & Co.’s Trade Mark. 
In re (1892) 62 L. J. Ch. 153; [1892] 2 Ch. 4G2i 
— C.A. (see post , col. 2453). 

Credits Gerundeuse v. Van Weede (1884) 53 
L. J. Q. B. 142; 12 Q. B. D. 171; 32 
W. R.414; 48 J. P. 184. — POLLOCK, B. 
and LOPES, J., distinguished and not 
applied. 

Weldon v . Gounod (1885) 15 Q. B. D. 622 ; 1 
Times L. R, 631 .—Coleridge, c.j. and a. l. 
smith, J. 

Credits Gerundeuse v. Van Weede, com - 

merited on. 

Weldon v. Gounod, explained. 

Bouron, In re, Brandon, Ex parte (1886) 54 
L. T. 128; 34 W. R. 352. 

A. L. smith, J. — I am aware of the decision of 
the Court in Credits Gerundeuse v. Van Weede. 
That, no doubt, was a peculiar case, and was 
considered by Coleridge, C.J. and myself in 


I 

banco in Weldon v. Gounod. We ^cre of 
opinion that Mrs. Weldon was not entitled to 
serve M. Gounod, living out of the jurisdiction, 
with a notice of the appointment of a/ receiver, 
and that the principle of Pollock, B.’s decision 
ought not to be extended. — p. 128. GRANTHAM, 
J. concurred. j 

Credits Gerundeuse v. Van Weede and Wel- 
don v. Gounod, discussed. 

Busfield, In re, Whaley r. Busfield (1886) 3 
Ch. D. 123 ; 55 L. J. Ch. 467 ; 54 L ; . T. 220 ; 34 
W. R. 372.— C. A. 

COTTON, L.J. — Credits Gcrundfiu.se v. Van 
Weede was a case of interpleader, and the decision 
may perhaps be supported on the ground that the 
object of service was not to give jurisdiction over 
the party served, but only to give, him notice of a 
proceeding affecting his rights, that he might if 
he pleased come in and defend them, and it is on 
this that Pollock, B. rests his judgment. In . . . 
Weldon v. Gounod, an application to serve out of 
the jurisdiction a summons for the appointment 
of a receiver was refused. — p. 132. 

Credits Gerundeuse v. Van Weede, doubted. 

Spence v . Parkes [1900] 2 Ir. R. 619. — Q.b.d. 

Credits Gerundeuse v. Van Weede and 
Spence v. Parkes. referred to. 

Galabrum v. Bruce and Symes (1902) [1903] 
2 Ir. R. 458 . — k.b.d. 

British Imperial Corporation, In re (1877) 
5 Ch. D. 749 ; 25 W. R. 583. — HALL,. V-C., 
referred to. 

Busfield, In re, Whaley v. Busfield (1886) 55 
L. J. Ch. 467; 32 Ch. D. 123. — CHITTY, j.; 
affirmed, C.A. (supra). 

Carlyon, In re, Carlyon v. Carlyon (1886) 56 
L. J. Ch. 219 ; 56 L. T. 151 ; 35 W. R. 155. 
— north, J., adhered to. 

Davies, In re, Davies v. Davies (188S) 57 L.J. 
Ch. 759 ; 38 Ch. D. 210 ; 58 L. T. 312 ; 36 W. R. 
587— NORTH, J. r 

Davies, In re, Davies v. Davies, approved. 

Royle, In re, Royle v. Hayes (1889) 59 L. J. 
Ch. 1 ; 43 Ch. D. 18 ; 61 L. T. 542 ; 38 W. R. 17. 
— C,A. COTTON, BOWEN and PRY, L.JJ. 

Fawsitt, In re, Galland v. Burton (1885) 54 
L. J. Ch. 1131 ; 55 L. J. Ch. 568 ; 30 Ch. 
D. 231 ; 53 L. T. 271 ; 34 W. R. 26.— C.A., 
referred to. 

Robinson, Tn re, Pickard i\ Wheater (18S5) 55 
L. J. Ch. 307 ; 31 Ch. D, 247 ; 53 L. T. 865.— 
PEARSON, J. 

Fawsitt, In re, referred to. 

Gee v. Bell (1887) 35 Ch. D. 160 ; 56 L. J. Ch. 
718 ; 56 L. T. 305 ; 35 W. R. 805. 

north, j. — A proceeding commenced by 
originating summons under Ord. LV. r. 3 is an 
action : Fawsitt , In re. — p. 161. 

Shaw v. Lindsay (1832) 18 Ves. 406.— 
ELDON, L.C., report corrected. 

Drummond v. Drummond (1866) 36 L. J. Ch. 
153 ; L. R. 2 Ch. 32 ; 15 L. T. 337 ; 15 W. R. 267. 
— L.C. and l.j, 

Cookney v. Anderson (1863) 32 L. J. Ch. 
427 ; 1 De G. J. & S. 365 ; 9 Jur. (n.s.) 736 ; 
2 N. R. 140 ; 8 L. T. 295 ; 11«W. R. 629.— 
westbury, L.c., adhered to. 

Foley v. Maillardet (1864) 33 L. J. Ch. 335 ; 1 
De G. J. & S. 389 ; 3 N. R. 361, 446 ; 10 Jur. (N.S.) 
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161 ; 9 L. T. 700 ; 12 'W. It. 355. — 'WESTBUEY, x,.o. ; 
reversing stuart, v.-c. 

Cookney v. Anderson, Foley v. Maillardet, 
ami Samuel v. Rogers (1 8(H) 1 De G. J. & 8. 
396. — WESTBURY, L.C., overruled. 

Drummond r. Drummond (1866) 36 L. J. Ch. 
loH ; L. U. 2 oil. 3 2 ; 15 L. T. 337 ; 15 W. K. 207. 

— l.C. and L.J. 

Foley v. Maillardet, referred to. 

Fowler r. Barstow (1881) 51 L. J. Oh. 103 : 20 
Oh. i). 240 ; 45 L. T. 003 ; 30 W. 14. 113.— C.A. : 
Dobson r. Festi Kasini & Co. [1801] 2 Q. B. 02. 
— C.A. (pwt). 

Cookney v. Anderson (supra). 

Commented on , Herefordshire Banking Co., In 
re (1807) 30 L. J. Ch. 800 : L. 11. 4 Eq. 250 ; 17 
L. T. 53; 15 W. R. 1050. — ROAilLLY, M.r. ; 
applied, Blake v. Blake (1870) 18 W. R. 
944.- — ivi A LINS, V.-C. ; explained, Matthaci r. 
Ualitzin (1874) 43 L. J. Ch. 536 ; L. H. 18 Eq. 
340, 347 : 30 L. T. 455 ; 22 \V. R. 7 00. — MALIKS, 
v.-c.; discussed, Robertson, Ex parte, Morton, 
In re (1875) 44 L. J. Bk. 9J) ; L. R. 20 Ex. 733, 
741 ; 32 L. T. 697 ; 23 W. R. 900. — BACON, C.J. ; 
referred to, Hawthorne, In re, Graham r. Massev 
(1883) 52 L. J. Ch. 750 ; 23 Ch. D. 743, 749 ; 48 
L. T. 701 ; 32 \V. R. 147. — KAY, J. * 

Cookney v. Anderson, discussed. 

Busfield, In re, Whaley r. Busfield (1886) 55 
L. J. Ch. 407 ; 32 Ch. D. 123 ; 54 L. T. 220 ; 34 
W. R. 372.— CHITTY, J. ; affirmed, C.A. 

CBITTY, J. — In Cookney v. Anderson, an appli- 
cation was made for leave to serve a copy of the 
bill upon the defendants in Scotland, and was 
refused by Lord Westbury, on the ground that 
the words “any suit” in r. 7 of Ord. X. of the 
Consolidated Orders of 1800 must be taken to 
denote such suits only as are described in 2 Wm. 
4. c. 33, and 4 & 5 Wm. 4, c. 82, and tliat the rule 
read in a more extensive sense was ultra vires. 
This decision was subsequently overruled by 
Lord Chelmsford and Turner, L.J. in Drummond 
v. Drummond (pout, col. 2452), and the validity 
of the general order was established. In the 
interval between these two decisions A lean's 
Estate , In re (post), was decided by the L.JJ., and 
leave was there given to serve an administration 
summons relating to stocks and shares in England 
on a defendant abroad. This decision, therefore, 
*did not conflict with Lord West bury ’s decision 
in Cookney v. Anderson, for the case fell within 
the statutes of Wm. 4. These statutes relate to 
service out of the jurisdiction in certain specified 
suits only, namely, those concerning land, or 
any charge, lien, judgment, or incumbrance 
thereon, or concerning stocks or shares within the 
urisdiction. — p. 126. 

Cookney v. Anderson. 

Deferred to, Dobson r. Festi Rasini & Co. 
(1891) 60 L. J. Q. B. 481 ; [1891] 2 Q. B. 92 ; 
64 L. T. 551 ; 39 W. R. 4.81. — c.A. ; dicta com- 
mented on, Turnbull v. Walker (1892) 5 R. 132 ; 
67 L. T. 767 ; 9 Times L. R. 99. — WRIGHT, j. 

Lester v. Bond (1861) 1 Dr. & Sm. 392.— 
KlNL>ERSLEY r V.-C., overruled. 

Alcan’s Estate, In re, Cohen v. Alcan (1864) 1 
DeG. J.&S.398; 10L.T.284; 12 W. R. 678.— L.JJ. 

Alcan's Estate, In re, discussed . 

Busfield, In re, Whaley r. Busfield (18S6) 55 
L. J. Ch. 467 ; 32 Ch. D. 123 (supra). 


Drummond v. Drummond (1866) 36 L. J. Ch. 
153 : L. R. 2 Ch. 32 ; 15 L. T. 337 ; 15 
W. R. 267 — L.C. and L.J .^referred to. 
Dugdale r. Dugdale (1872) 41 L. J. Oh. 
505; L. R. 14 Eq. 234; 27 L. T. TOG.— 
M ALINS, V.-C.; Tomkins r. Ooiiltliurst (1875) 1 
Ch. I). 626; 33 L. T. 591 ; 24 W. K. 267. — M ALINS, 
v.-c.; Busfield, In re, Whaley r. Busfield (1880) 
32 Ch. D. 123 (supra, col. 2451); Dobson r. Fesii 
Rasini & Co. [1891] 2 Q. I>. 92. — c.A. (supra, 
col. 2451). 

Drummond v. Drummond, discussed. 

Duder v. Amsterdamseh Trustees Kantoor 
(1902) 71 L. J. Ch. 618; [19U2] 2 Ch. 132; 87 
L. T. 22 ; 50 W. R. 551. 

byrne, ,h — In Drummond.- v. Drum mond, where 
it was held that the Court had power under the 
old consolidated orders to order service of copy 
bill on the defendant, who was an Englishman 
resident in Germany, although the nature of the 
suit was not such as to bring it within the pro- 
visions of the Acts 2 Wm. 4, c. 33, and 4 <fc 5 
Wm. 4, c. 82, Turner, L.J., says : Cl The question 
in this case, as I view it, is not against whom, or 
under what circumstances, or with relation to 
what property, the Legislature of a country may 
be justified in authorising the process of its 
Courts to be served out of the jurisdiction of 
those Courts, but whether the Legislature of this 
country has not in fact authorised the process of 
this Court to be so served.” The nature of the 
action in that case was, as appears from the 
report of the case in the Court below, one having 
no relation to any property in England, but to 
enforce a claim depending upon Scotch law and to 
obtain a release of the Scotch lands from a charge. 
— p. 623. 

Reg. v. Lightfoot (1856) 25 L. J. M. C-. 115 ; 

6 El. <fc Bl. S22; 2 Jur. (N.S.) 786; 4 
W. R. 655.— Q.B. 

Discussed, Berkley r. Thompson (1884) 10 
App. Gas. 45 (post) ; Reg. v. Cork JJ. (1S93) 32 
L. R. Ir. 542, 550. — q.b.d. ; applied, Spence r. 
Parkes [1900] 2 lr. R. 619. — q.b.d. 

Berkley v. Thompson (1S84) 54 L. J. M. C. 
57 ; 10 App. Cas. 45 ; 52 L. T. 1 ; 33 
W. R. 525; 49 J. P. 276.— H.L. (e.), 
affirm inq S. C. nom. Reg. v. Thompson, 53 
L. J. J\L C. 65 ; 12 Q. B. D. 261.— C.A. 

Discussed, Reg. v. Cork JJ. (supra) : dictum 
explained, Reg. v. Webb [1896] 1 Q. 1>. 487 ; 65 
L. J. M. C. 98 ; 74 L. T. 428 ; 44 W. R. 527 ; 60 
J. P. 280 ; 18 Cox C. C. 312. — q.b.d. ; referred to, 
Spence v. Parkes (supra) ; Galabrum r. Bruce 
(supra, col. 2450). 

Busfield, In re, Whaley v. Busfield (1SS6) 
55 L. J. Ch. 467 ; 32 Ch. D. 123 ; 54 L. T. 
220; 34 W. R. 372. — C.A., referred to. 

Anglo-African Steamship Co., In re (1886) 55 
L. J. Ch. 579 ; 32 Ch. D. 348 ; 54 L. T. 807 ; 34 
W.R. 554.— C.A. 

Busfield, In re, discussed and approved . 

Dubout r. Macpherson (1889) 23 Q. B. D. 340 ; 
58 L. J. Q. B. 490 ; 61 L. T. 689 ; 38 W. R. 62. 

A. L. saiith, J. — It was there decided that the 
Court cannot order service of an originating 
summons out of the jurisdiction ; and with that 
decision I quite agree, because there is no rule ap- 
plicable to the service of an originating summons 
corresponding to the provision as to the service of 
third party notices in Ord. XVI. r. 48. — p. 342. 

78—2 
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Busfield, In re {supra), referred to. 

Hume r. Somerton (1890) 59 L. J. Q. B. 420 ; 
25 Q. B. D. 23&; 02 L. T. 628 ; 38 W. R. 748 ; 55 
J. P. 38. — denman and Charles, jj. : La Com- 
pagnie Gcnerale d'Eaux Minerales. Ac., in re 
(1891) 00 Tj. J. Cli. 728 : [1891] 3 Ch. 451 ; 40 
W. 11. SO ; 7 Times L. R. 709. — Stirling, J. 

Busfield, In re, eon si dr red. 

King & Co.’s Trade Mark. In re (1S92) [1S92] 
2 Ch. 402 ; 02 L. J. Oh. 153 ; 66 L. T. 491.— C. A. 

BOWEN, l.j. — In an early case before Lord 
Eldon, Stevenson v. Anderson (col. 2440), it was 
held that service of notice of an interpleader 
might be made on a foreigner abroad ; and 
although 1 am aware that his view has been 
somewhat, questioned, there have been two con- 
current lines of authority — authorities in which 
notices have been allowed to be served abroad, 
and cases in which notices have not. been allowed 
to be served abroad, or in which the service of 
the notice abroad has been held to be of no avail 
in this country. These cases were all reviewed in 
Busfield, In re. and Clot ton, L.J. points out dur- 
ing the argument the distinction between a case 
where the object of the service abroad is merely 
to give notice of the proceedings with regard to 
which the Court has jurisdiction in this country, 
and a case where the object of the service abroad 
is to create jurisdiction at home. He dis- 
tinguishes the authorities according as they fall 
on one side or other of the line. Although that 
was assumed, Cotton, L.J. does not, I think, in- 
timate an absolute approval of the view that 
notice of an interpleader will avail if it is 
effectuated abroad, and that has been always a 
point on which the decisions have been, perhaps, 
not quite consistent. — p. 484. 

Busfield, In re, referred to. 

Spence v. Parkes [1900] 2 Ir. R. 619 . — q.b.d. ; 
Galabrum •/:. Bruce and Symes (1902) [1903] 2 
Ir. E. 458. — K.B.D. 

la Compagnie General© d’Eaux Minerales 
et de Bains de Mer (supra'). 

Applied , Spence i\ Parkes (supra) ; referred 
to, Galabrum v. Bruce (supra). 

Kyer, In re, Pascall, Ex parte (1876) 1 Ch. 
I). 509. — C.A., refe'i'red to. 

Cooke r. Charles A. Yogeler & Co. (1900) 70 
L. J. Q. B. 181 ; [1901] A. C. 102 ; 84 L. T. 10 ; 
8 Hanson 113. — K.L. (e.). 

Pheysey v. Pheysey (1879) 12 Ch. D. 305 ; 
41 L. T. 607. — C.A., applied. 

Lewis, In ro, Lewis v. Williams (188G) 31 Ch. 
D. 623 ; 54 L. T. 198 ; 34 W. E. 410.— CHITTY, J. ; 
affirmed, C.A. 

Duffin v. Mexican Gold and Silver Ore 
Reduction Co., W. N. (1890) 116 .— chitty, 
J commented on. 

Whitefriars Financial Co.. In re, Reeves & Sons, 
Ltd., In re (1898) 68 L. J. Ch. 79 ; [1899] 1 Ch. 
184 j 79 L. T. 546 ; 6 Manson 72. — KEKEWICH, J. 
See judgment at length. 

Whitefriars Financial Co., In re, Reeves & 
Sons, Ltd., In re, followed. 

Dublin United Tramways Co. (1896), In re 
(1900) [1901] 1 Ir. E. 341 .— porter, m.r. ; 
Ferguson, Petitioner (1901) 4 Fraser 65 . — court 
OF SESS. 
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24. Proceedings in District /Registry. 

Hood v. Yates (1893) 63 L. J. oj B. 218; 

[1894] 1 Q. B. 240 ; 70 L. T. 557/; 42 W.R. 

4 1 2. — wills and WRltl HT, jj., qtmxidered. 

Townend r. Kirkham (1897) 67 L. J. Q,. B. 5 ; 
[1898] 1 Q. B. 51 ; 77 L. T. 419 ; 46 ]lV. E. 65.-- 
O.A. ; reversing day, j. 

a. l. smith, l.j. — Rules 1 to 5 of Ord. XXXV. 
are all imperative. They each provide that the 
several matters with which they deal “shall” 
be done in the district registry. In my opinion 
these rules give the district registrar exclusive 
jurisdiction in all those matters. Then we come 
to r. 6. There the word used is “ may,” and, in 
my judgment., the true reading of the rules is 
that r. 6 gives concurrent jurisdiction to the 
district registrar and the master over matters 
as to which exclusive jurisdiction has not already 
been given to the district registrar by the pre- 
ceding rules 1 to 5. In Hood v. Yates the 
Divisional Court went further than was necessary 
for the decision there, and I think that we may, 
without, overruling the actual decision in that 
case, say that the view I have expressed gives 
the true construction of the rules. What was 
done by the Rule Committee in 1894 is quite 
intelligible having regard to what had been said 
the Court in Hood v. Yates. — p. 6. rigby 
and COLLINS, L.JJ. concurred. 

Irlam v. Irlam (1876) 2 Ch. D. 608 ; 24 

W. E. 292, 949.— HALL, v.-C., adhered to. 

Smith, In re, Hutchinson r. Ward (1877) 6 
Ch. D. 692; 36 L. T. 178; 25 W. E. 452.— 

HALL, V.-C. 

Smith, In re, Hutchinson v. Ward, approved. 

Finlay v. Davis (1879) 12 Ch. D. 735 ; 39 L. T. 
662 ; 27 W. R. 352. 

malins, v.-c. — 1 agree with Hall, V.-O. [Smith, 
In re ] that money ordered to be paid into Court 
should be paid in under '■the Chancery Funds 
Act and Rules. — p. 737. 

Smith, In re, Hutchinson v. Ward , followed. 

Bowen, In re, Bennett v. Bowen (1882) 20 
Ch. D. 538 ; 51 L. J. Ch. 825 ; 47 L. T. 114. 

fry, J. — Hall, V.-C., in Smith, In re, held 
that a district registrar has no power to take 
accounts which are directed by a judgment 
to be taken, unless the judgment expressly 
directs him to do so. In the present case, the 
registrar’s original order did not direct that the 
account should be taken by himself. This prac- 
tice has been established for five years, and I 
think I should be wrong in departing from it. — 
p. 543. 

Day v. Whittaker (1877) 46 L. J. Ch. 680 ; 

6 Ch. D. 734 ; 36 L. T. 683 ; 25 W. R. 

767. — HALL, V.-C., principle adopted. 

Wilson, In re, Wilson v. Alltree (1884) 27 Ch. 
D. 242 ; 53 L.J. Ch. 989 ; 32 W. E. 897. 

CHITTY, J.— I find that Hall, V.-C., in Bay v. 
Whittaker, stated that he should not, except 
under very special circumstances, direct the 
costs of actions of this kind [■/..$., administration 
actions], though commenced and prosecuted in 
the district registry, to be taxed otherwise than 
by a taxing master in the Ch. Div. If I may 
respectfully say so, I think that is the right- 
principle to act upon in these cases. — p. 245. 
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Walker v. Robinson (1875) 33 L. T. 770 ; 24 
W. R. 137. — BACON, V.-C., not followed. 
Birmingham Waste Co. v. Lane (1873) 24 W. E. 
292 .— HALL, v.-c. 

Walker v. Robinson (1873) 34 L. T. 22 9 ; 24 
W. R. 427. — BACON, V.-C., discussed. 
Capper, In re, Robertson i\ Capper (1878) 26 
W. R. 434.— HALL, v.-C. 

Oger v. Bradnum (1876) 45 L. J. C. P. 273 ; 
1 C. P. D. 334 : 34 L. T. 578 ; 24 W. R. 
404. — C.P.D., referred to. 

Smith v. Richardson (1878) 4S L. J. C. P. 140 ; 
4 C. P. D. 112; 40 L. T. 256; 27 W. R. 230.— 
c.p.d. See judgment of DENMAN, J. 

Roster v. Edwards (1S77) 48 L. J. Q. B. 767. 
—DENMAN, J. and pollock, B., discussed. 
Bryant r. Reading (1886) 55 L. J. Q. B. 253 ; 17 
Q. B. JD. 12S ; 54 L. T. 524; 34 W. R.496.— C.A. 


25. PROCEEDINGS IN CHAMBERS. 


Hayward v. Price (1S54) 23 L. J. Ch. 549 ; 
S. C. wm. Hayward v. Hayward, Kay, App. 
xxxi. ; 2 W. R. 322.— wood, v.-c., ad- 
hered to. 

Croskey r. European and American Steam- 
shipping Co. (I860) 14 W. R. 514.— wood, v.-c. 

Chiiferiel, In re, Chifferiel v. Watson (1888) 
58 L. J. Ch. 137 ; 58 L. T. 877 ; 36 W. R. 
306. — north, J., discussed and approved. 

Davies, In re, Issard v. Lambert (1890) 44 Ch. 
D. 253 ; 59 L. J. Ch. 516 ; 62 L. T. 715 ; 38 
W. R. 584— C.A. ; affirming chitty, .j. 

lindley, L.J.— North, J., in Chifferiel , In re, 
held that the judge in chambers had authority 
to fix a time within which affidavits must be filed 
in any application. In this I think he was right ; 
but there is no rule directly applicable to a case 
of this description. It has, however, been found 
convenient to deal with it in chambers by saying 
to a party, “ If you* wish to cross-examine, you 
may do so, but under ordinary circumstances you 
must bring in your own evidence first, and cross- 
examine afterwards.” This has been found in 
practice to work well, and is understood in the 
judges’' chambers; and it is well known to 
practitioners there that an order to cross- examine 
cannot be got except upon that understanding. 

. . We are asked to condemn this practice. I 
should condemn it if the rule were laid down as 
a hard-and-fast rale, but that is not so ; it is only 
laid down as a convenient general rule. p. ~b0. 

bowen, l.j, to the same effect. 

York and Midland Ry. v. Hudson (1853) 18 
Beav. 70; 2 Eq. R- 295; 17 Jur. 1090; 2 
W. E 90. — M.R., distinguished. 

Douthwaite v. Spensley (1853) 18 Beav. 74.— 
KOMILLY, m.r. 

Douthwaite v. Spensley, followed. 

Craven v. Ingham (1888) 58 L. T. 486. 


STIRLING, J. 

Cummins v. Herron (1877) 46 L.J. Oh. 423 ; 
4 Ch. D. 7S7 ; 36 L. T. 41 ; 2o W. R. 32o. 


— C.A., discussed. 

McAndrew r. Barker (187S) 47 J. ( h. 340 ; 
7 Ch. D. 701 ; 37 L. T. 810 ; 26 W. R. 317.— C.A. 


Wycherley v. Barnard '(1859) 28 L. .1 Ch. 
562; Johns. 41; 5 Jur. (N.S.) • 61 7 
W. R. 254.— WOOD, v.-c., and * os y. 


Maltby (i860) S W. R. 646 . — kindegsley, 

V. -C., referred to. 

Henshaw v. Angcll (1870) L. R. 9 Eq. 451 ; 39 
L. J. Ch. 524 ; 21 L. T. 784. — JAMES, v.-c. 

Tipton v. Brown (1882) 20 Ch. D. 731 : 47 
L. T. 2S9 ; 30 \V. R.817.— C.A., referred to. 
Hewlings v. Graham (1901) 70 L. J. Oh. 568 ; 
84 L. T. 497. — JOYCE, J. 

Turner v. Turner (ISIS) 1 Swanst. 154 ; 1 
J. & W. 139. — L.C., not followed. 

Briant v. Tebbut (post). 

Ware v. Watson (1855) 25 L. J. Ch. 199 ; 7 
Dc G.'SM. & G. 739 ; 2 Jur. (N.S.) 129 ; 4 

W. R. 223. — l.jj., not followed. 

Briant v. Tebbut (yW). 

Howell v. Kightley (1856) 25 L. J. Ch. 34J. ; 

8 De G. M. & G. 325 ; 2 Jur. (N.S.) 455 ; 4 
W. R. 477.— L.JJ. 

Not followed, Briant /.-.Tebbut (1S09) 20 L. T. 
62: 17 W. R. 274. — M ALINS, V.-C. ; referred to , 
Mclturdo, In re, Penficld r. McMurdo (1902) 
71 L. J. Ch. 691 : [1902] 2 Ch. 684, 694 ;.8G L. T. 
814 ; 50 W. R. 614. — eady, j. : reversed, C.A. 

Ashton^v. Wood (1.857) 26 L. J. Ch. 275 ; 8 
De G. M. & G. 698 ; 3 Jur. (N.S.) 146 ; 5 
W. R 271. — l.jj., applied. 

Briant r. Tebbut (supra). 

Everard, In re (1S51) 20 L. J. Ex. 125 ; 6 
Ex. 111. — E X., applied. 

Dove, In rc, Bousfield v. Dove (1S84) 53 L. J. 
Ch. 1099 ; 27 Ch. D. 687 ; 33 W. R. 197.— 
PEARSON, 3 . 

Smeeton v. Collier (1847) 17 L, J. Ex. 57 ; 
1 Ex. 457 ; 5 D. & L. 184.- -EX., discussed. 
Davidson, In re, Davidson, Ex parte (1899) 
68 L. J. Q. B. 836 ; [1899] 2 Q. B. 103 ; 81 L. T. 
1S2.— DARLING and CHANNELL, JJ. 

Dunkirk Colliery Co. v. Lever (1878) 9 
Ch. D. 20 ; 39 L. T. 239 ; 26 W. R. 841. 

— O.A. 

Not applied , Cooke v. Newcastle and Gates- 
head Water Co. (1882) 52 L.J. Q. B. 337 ; 10 
Q. B. D. 332. — HAWKINS, J. ; discussed, Taylor, 
In re, Turpin r. Pain (1890) 59 L. J. Ch. 803 ; 
44 Ch. D. 128, 139 ; 62 L. T. 754 ; 38 W. R. 422. 

— CHITTY, J. 

Miller v. Pilling (1880) 51 L. J. Q. B. 481 ; 

9 Q. B. D. 736 ; 47 L. T. 536.— C.A., 
referred to. 

Cooke r. Newcastle Wafer Co. (supra) ; Dyke 
Canned (’883) 11 Q. B. D 180 ; 47 L. T. 174 ; 
31 W. R. 747.— Q.B.D. ; Clark r. Sonnenschein 
(1890) 59 L. J. Q, B. 561 ; 25 Q. B. D. 464; 38 
W. R. 743.— C.A. 

Brook, In re, Sykes v. Brook (1881) 50 
L. J. Ch. 744 ; 45 L. T. 172 ; 29 W. R. 
821. — FRY, J., referred to. 

Cooke i\ Newcastle, &c., Water Co. (supra). 

Salm Kyrburg v. Posnanski (1884) 53 L. J. 
Q. B. 428 ; 13 Q. B. D. 218 ; 32 W. R. 
752. — grove, j. and Huddleston, b. ; 
day, J. dissenting; followed. 

Amstell 7 ;. Lesser (1885) 16 Q. B. D. .187 ; 55 
L. J. Q. B. 124 : 53 L. T. 759; 34 W. R. 230.— 

HUDDLESTON, B. and WILLS, J. 

[A judge sitting at chambers has jurisdiction 
to set aside a writ of prohibition issued out of 
the Petty Bag Office.] 
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Palmer v. Justice Assurance Society (1856) 
26 L. J. Q. B. 73 ; 6 E Li: Bl. 1015 ; 3 
Jur. (N.s.) 44- ; 5 W. R. 55.— Q.B., applied. 

Owens i 1 . Wdbsnani or Woosmau (1868) 37 
L. J. Q. B. 159 : L. R. 3 Q. B. 473 ; 9 B. & S. 
243 ; 18 L. T. 357 : 16 W. R. 932.— Q.B. ; Hillman 
r. Marl lew (1870) 45 L. J. Ex. 334; 1 Ex. D. 
132 ; 34 L. T. 256 ; 24 W. K. 435. — EX. D. 

Robinson v. Tucker (1884) 53 L. J. Q. P>. 
417 ; 14 Q. I?. D. 371 : 50 L. T. 380 : 32 
W. E. 697.— C. A. ; and Dawson v. Pox 
(1SS5) 54 L. J. Q. B. 299 ; 14 Q. B. JL). 
377 : 33 W. K. 514. — C.A., discussed. 

Webb r. Shaw (1886) 55 L. J. Q. B. 249; 16 
Q. B. D. 658 ; 54 L. T. 216 : 34 W. E. 415.— 
MATHEW and A. L. SMITH, JJ. 

Dawson v. Pox, commented on. 

Lvon v. Morris (1887) 19 Q. B. D. 139 : 56 
L. J. Q. B. 378 ; 57 L. T. 324 ; 35 W. E. 707.— 
DAY and wills, JJ. ; affirmed, C.A. 

Wormsley v. Sturt (1856) 22 Bear. 398.— 
ROM ILLY. M.R., principle applied. 

Brampton and Longtown By., In re (1871) 
40 L. J. Ck. 234; L. B. 11 Eq. 428 ; 24 
L. T. 17 . — bacon, v.-c., explained. 

Bates v. Eley (1876) 45 L. J. Oh. 270 ; 1 
Oh. D. 473, 476 ; 34 L. T. 50 ; 24 W. R. 424.— 
BACON, V.-C. 

Wormsley v. Sturt ; lord v. Lord (1860) 35 
L. J. Ch. 683 : L. R. 2 Eq. 605 ; 12 Jur. 
(N.S.) 098.— M. It. ; and M’Arthur v. 

Dudgeon (1872) 41 L. J. Ch. 263 ; L. R. 
15 Eq. 11)2 ; 21 W. E. 166. — M.R., approved. 

Meyrick v. James (1S76) 46 L. J. Ch. 38, 39. — 
JESSEL, M.R. 

PilFard v. Beehy (1 866) 35 L. J. Ch. 258 ; 
L. E. 1 Eq. 623 ; 14 L. T. S ; 14 W. R. 
302. — KINDERSLEV, v.-C., referred to. 

Hcwall r. Telegraph Construction Co. (1866) 
35 L. J. Ch. S27 ; L. E. 2 Eq. 756 ; 14 W. K. 
911. — WOOD, v.-o. ; Hall v. Truman, Han bury 
& Co. (1S85) 54 L. J. Ch. 717 ; 29 Ch. 1). 307 ; 
51 L. T. 586.— KAY, j. ; affirmed, c.A. 

Cotter v. Bank of England (1 833) 2 L. J. 0. P. 
158 ; 3 M. & Scott ISO ; 2 D. P. C. 728.— 

C. P. : Beading v. London School Board 
(1886) 16 Q. B. D. 686 ; 54 L. T. 678 ; 34 
W. R. 609.— DAY and WILLS, JJ. ; and 
Bryant v. Beading (1880) 55 L. J. Q. B. 
253 ; 17 Q. B. D. 128 ; 54 L. T. 524 ; 
134 W. E. 496. — C.A., applied. 

Clench nr. Dooley (1886) 56 L. T. 122 . — q.b.d. 

Bell v. North Staffordshire By. (1879) 48 

D. J. Q. B. 518 ; 4 Q. B. D. 205 ; 27 W.R. 
263. — Q.B.D., discussed and distinguished. 

Gibbons v. London Financial Association 
(1879) 4 C. P. D. 263 ; 48 L. J. C. P. 514 ; 27 
W. B. 619. 

denman, J. — It is said that Sell v. North 
Staffordshire JRy. is on all fours. But I think it 
is not, because it appears that there was a judge 
sitting at chambers within four days from the 
order, for the order was made on the 23rd 
December, and the judge sat on the 27th. In 
this case there was no such possibility of going 
before a judge within four days. — p. 265. 

lindley, j.— 1 take Ord. L1Y. r. 4, and will 


adopt the construction put on it in Bell y. North. 
Staffordshire By. There the Codrt .was not 
asked to extend the time but to,' construe the 
rule. We, however, are asked to assume that 
their construction was right and to heap the case 
although the time has expired. — p. 266. 

Crom v. Samuels (1876) 46 L. J. C. P. 1 ; 2 
C, P. D. 21 ; 35 L. T. 423 ; 25 W. R. 45,- 
GROVE and DENMAN, JJ., appeared. 

Runtz r. Sheffield (1879) 4S L. J. Ex. 385 ; 4 
Ex. D. 150 ; 40 L. T. 539.— C.A. 

Runtz v. Sheffield, discussed. 

Stcedman r. Hakins (1888) 58 L. J. Q. B. 87 ; 
22 Q. B. D. 16 ; 37 W. R. 208.— C.A. 

M‘Veagh, In re, M‘Veagh v. Croall (1863) 1 
De G. J. & S. 399 : 1 N. R. 408 ; 9 Jur. 
(N.S.) 587; 8 L. T. 100; 11 W. R. 385. 
— L.JJ., ei anniented an. 

Kennedy r. Wakefield (1870) 39 L. J. Cli. 827 ; 
22 L. T. 645 ; IS W. R. 884.— STUART, v.-c. 

Fox v. Wallis (1876) 2 0. P. D. 45 ; 35 L. T. 
690; 25 W.R. 287. — C.A., folloired. 

Devkin •/*. Coleman (1877) 30 L. T. 195 ; 25 
W. R. 294.— C.A. 

* Carter v. Stubbs (1880) 50 L. J. Q. B. 161 ; 

6 Q. B. D. 116 ; 43 L. T. 746 ; 29 W. R. 
132. — C.A., referred- to. 

Gilder c. Morrison (1882) 30 W. R. 815.— 

Q.B.D. 


26. Funds and Securities in Court. 

Peters, In re, Farden, Ex parte (1833) 3 
Deac. & O. 479 ; 1 Mont. & Ayr. 219, 
referred to. 

Iugliam, In re, The Trustee, Ex parte (18S4) 52 
L. T. 299. — cave, J. ; reversed nom. Ingham, In 
re, Craven, Ex parte (1885)*52 L. T. 714. — C.A. 

Massarene’s (Lord) Policy Fund, In re (or 
Massereene (Lord), In re) (1804) 10 L. T. 
834 ; 12 W. R. 1095. — v.-c., corrected . 

Vaughan v. Headfort (Marquis) (1873) 42 
L. J. Ch. 456 ; L. R. 15 Eq. 173. — malins, v.-C. 

Druce v. Denison, 10 L. J. Ch. 443 ; 15 Sim. 
326.— V.-C. ; reversed , (1848) 17 L. J. Ch. 149 ; 
12 Jur. 254.— L.c. 

Druce v. Denison, explained. 

Spencer, In re (1852) 21 L. J. Ch. 314 : 1 
De G. M. & G. 311 ; 16 Jur. 233.— l.jj. 

Knowles, In re (1851) 21 L. J. Ch. 142; 1 
De G. M. <& G. 60 : 15 Jur. 1163.— L.JJ., 
followed. 

Spencer, In re (1852) 21 L. J. Ch. 314 ; 1 
De G. M. & G. 311 ; 16 Jur. 233.— L.JJ. 

Jervoise, In re (1849) 12 Beav. 209.— m.r., 
followed. 

Eyton, In re, Bartlett, r. Charles (1890) 45 
Ch. D. 458 ; 59 L. J. Ch. 733 ; 63 L. T. 330 ; 39 
W. R. 135. 

chitty, J. —Where a fund is carried over to a 
particular separate account, “ it is ” (&s was said 
by Lord Langdale in Jervoise , In re) “ released 
from the general questions in the cause, and 
becomes marked as being subject only to the 
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questions arising upon the particular matter 
referred to in the heading of the account ” ; 
then he : mentions the consequences of the 
proposition. — p. 461. 

Jervoise, In re, referred to. 

Eytoii, In re, Bartlett v. Charles, approved 
and followed. 

Edgar v, Plomley (1900) 69 L. J. P. 0. 95 ; 
[1900] A. C. 431 ; S2 L. T. 573 ; 49 W. R. 142. 
— P.C. 

Earl’s Trust, In re (1858) 4 Iv. & J. 300.— 
wood. Y.c. ; and Armstrong v. Stockham 
(1854)' 24 L. J. Ch. 176; 3 Eq. E. 130.— 
STUART, V.-C., explained. 

Goffs Estates, In re, Siddal r. Nicholson (1S60) 
14 L. T. 727 ; S. 0. now. Goss’ Estate, In re. 12 
Jur. (N.s.) 595.— wood, Y.-c. And nee. Hayward 
v. Stephens (1866) 36 L. J. Ch. 135 ; 15 L. T. 
173.— STUART, V.-C. 

Butler’s Will. In re (1873) L. R. 16 Eq. 
479. — sklborne, l.c. (for m.r.). followed. 

Norcop’s Will, In re (1874) 31 L’ T. 85. — 
BACON, V.-C. 

Butler’s Will, In re, not followed. 

Watson, In re (1864) 10 Jur. (N.S.) 1011. 
— l.jj., folloivcd. 

Row’s Estate, In re (1874) 43 L. J. Ch. 347 ; 
29 L. T. 824; L. R. 17 Eq. 300. — malins, V.-C. 

Row’s Estate, In re, and Wood’s Settled 
Estates, In re (1875) L. R. 20 Eq. 372.— 
MALINS, v.-c., not followed. 

Broad wood’s Settled Estates, In re (1875) 1 
Ch. D. 438 ; 24 W. R. 108.— jessel, m.r. 

Butler’s Will, In re, followed. 

Reynolds, In re (1S76) 3 Ch. D. 61 ; 35 L. T. 
293 ; 24 W. R. 991.— c. A. 

JAMES, L.J. — We must follow the decision of 
Lord Selborne [Butler's Will, In re], which was, 
in truth, a decision of the L.C., though he was 
then exercising an, original jurisdiction in a 
matter attached to the Rolls Court. — p. 62. 
HELLISH, L.J. concurred. 

Haynes v. Haynes (1866) 85 L. J. Ch. 303 ; 
14 L. T. 47 ; 14 W. R. 361.— kindersley, 

v. -c. (see cases in note) ; Widdow’s Trust, 
In re (1871) 40 L. J. Ch. 380 ; L. R. 11 
Eq. 40S ; 24 L. T. 87 ; 19 W. R. 468.— 
malins, v.-c. ; Millner’s Estate, In re 
(1872) 42 L. J. Ch. 44; L. R. 14 Eq. 
245 ; 26 L. T. 825 ; 20 W. R. 823.— 
malins, V.-c. ; and Lyddon v. Ellison 
(1854) 19 Bcav. 565; 18 Jur. 1066; 2 

w. R. 690. — ROMILLY, M.R., discussed. 

White, In re, White v. Edmond (1901) 70 L.J. 

Ch. 300 ; [1901] 1 Ch. 570 ; 84 L. T. 199 ; 49 
W. R. 429. 

buckley, j. — A number of cases have been 
cited, but the material ones to my mind are 
these: Haynes v. Haynes , where it was pre- 
sumed that a spinster aged fifty-three and two 
months was past the age of child-bearing ; but 
the head-note to the report adds the query, 

“ whether this age is not too low ” ; Widdow's 
Trust, In re, where Malins, V.-C., made the 
presumption in the case of a widow aged' fifty- 
five and four months who had never had any 
children, ?Ad in the case of a spinster aged fifty - 
three years and nine months ; Milner's Estate, 

In re, where the age of the lady was forty -nine 
years and nine months, and the husband wqs 


still living, and she had never had a child. The 
marriage had taken place in 1846, and the 
decision was pronounced in 1872, so that there 
had been twenty-six years of ‘•married life, no 
issue, and the husband was still living ; Davidson 
v. Eimpton ((1881) 18 Ch. D. 213 — see “Will”), 
where the lady was a spinster of the age of fifty- 
four ; Lyddon v. Ellison, where the lady was a 
spinster and fifty-six years of age. It will be 
observed that in all the cases to which I have 
referred the ages were less than that of the lady 
in* the present case [fifty-six years and three 
months] ; but it will also be observed that I have 
not mentioned any case of a widow who had had 
a child. One case was that of a widow, but she 
had never had any children — Widdow's Trust, 
In re ; and there was one case in w r hich the 
marriage was still subsisting — Milner's Estate , 
In re. In these circumstances I have to con- 
sider whether the cases relating to spinsters do 
not equally apply to widows who have had 
children. The only difference that occurs to me 
is that there is nothing to show in the case of 
spinsters whether they are or have been capable 
of child-bearing, while in the case of a widow 
who has had a child there is. On the other 
hand, if there has been a long lapse of time since 
the birth of a child, as in this case — twenty- 
three years— the presumption would be that the 
capacity of child-bearing had ceased. It seems 
to me that I can apply the principle of the cases 
relating to spinsters to widows who have had 
children. — p. 301. 

Leng v. Hodges (1822) Jacob. 5S5. — m.r. ; 
and Eraser v. Fraser (1814) Jacob. 5S6, n. 
— M.R., followed. 

Lyddon v. Ellison (1S54) 19 Beav. 565 ; 18 
Jur. 1066 ; 2 W. R. 690— ROMILLY, M.R. 

Leng v. Hodges, referred to. 

Dawson, In re, Johnston r. Hill (1SS8) 57 L. 
J. Ch. 1061 ; 39 Ch. D. 155 ; 59 L. T. 725 ; 37 
W. R. 51.— CHITTY, J. 

Maidstone and Ashford Ry., In re (1883) 53 
L. J. Ch. 127 ; 25 Ch. D. 168 ; 49 L. T. 
777 ; 32 W. R. 181. — CHITTY, J., followed. 
Calton’s Will, In re (1883) 53 L. J. Ch. 329 ; 
25 Ch. D. 240 ; 49 L. T. 566 ; 32 W. R. 167.— 
PARSON, J. 

Brandram, In re (18S3) 53 L. J. Ch. 331 ; 
25 Ch. D. 366 ; 49 L. T. 558 ; 32 W. R. 
ISO. — bacon, v.-c., dissented from. 

Rhodes’ Will, In re (1886) 55 L. J. Ch. 477 ; 
31 Ch. D. 499 ; 54 L. T. 294 ; 34 W. R. 270, 501. 
— PEARSON, J. 

Rhodes’ Will, In re, referred to. 

Broad woods Trusts, In re (1886) 55 L. J. Ch. 
646 ; 55 L. T. 312. — CHITTY, J. 

Rhodes’ Will, In re, commented on. 

Bates v. Moore (1888) 38 Ch. D. 381 ; 57 L. J. 
Ch. 789 ; 58 L. T. 513 ; 36 W. R. 586. 

north, J.— I do not think that in Rhodes, 
In re, Pearson, J. intended to decide that- a 
petition could properly be presented in every 
case in which the fund exceeds 1,000?. ; if he 
did, I do not agree with him. The report of 
Rhodes , In re, shows that the title of the account 
in that case must have been entirely different 
from that of the account in the present case. — 
p. 382. 

And sec Campbell, In re (1893) 31 L. R. Ir. 
434.— PORTER, m.r. 
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Elliott v. Remmington (1SB9) 9 Sim. 502.— 

V. -c. , followed. 

Wilkinson i\ Schneider, Le Blanc, In re (1870) 
39 L. J. Ch.'410 ; L. R. 9 Eq, 428.— JAMES, V.-C. 

Jones v. Jones (1879) 70 L. J. Ch. 272, n. : 
[1901] 1 Ch. 464, n. ; 84 L. T. 109, n.— 
CAIRNS, L.C., followed. 

Bath 4’. Bath (1901) 70 L. J. Ch. 270 ; [1901] 

1 Ch. 460 ; 84 L. T. 107 ; 49 W. E. 341 .— keke- 
WICH, J. 

Slater’s Trusts. In re (1879) 48 L. J. Ch. 
473 : 11 Ch. 'D. 227 ; 40 L. T. 184 ; 27 

W. B. 448. — BACON, V.-C., overruled. 
Lloyd, In re, Lloyd «. Lloyd (1902) 72 L. J. 

Ch. 78; [1903] 1 Ch. 385; 87 L. T. 541; 51 
W. E. 177.— C.A. 

Day’s Trusts, In re (1883) 49 L. T. 499.— 
kay, j., followed. 

Toogood’s Trusts, In re (1S87) 56 L. T. 703. — 
CHITTY, J. 

Wrench v. Wynne (1869) 38 L. J. Ch. 235 : 
17 W. E. 198. — MALINS, V.-C . } followed. 
Wellesley r. Mornington (1871) 41 L. J. Ch. 
776. — MALIKS, V.-C. 

Scott v. Spashett (1851) 21 L. J. Ch. 349 ; 3 
Mac. & G. 599 ; 16 Jur. 157.— TRURO, L.C., 
referred to. 

Taunton r. Morris (1878) 47 L. J. Ch. 721 ; 8 
Ch. D. 453 ; 38 L. T. 552 : 26 W. R. 674.— MALIKS. 
V.-C. ; affirmed, (1879) 48 L. J. Ch. 408 ; 11 Ch. 
D. 779 ; 27 W. B. 718.— C.A. 

Greening v. Beckford (1832) 5 Sim. 195.— 
v.-c., adopted. 

Warburton r. Hill (1854) 23 L. J. Ch. 683 ; 
Hay 470 ; 2 Eq. E. 441 ; 2 W. E. 365.— WOOD, 
v.-C. 

Greening y . Beckford, referred to. 

Mack v. Postle (1894) 63 L. J. Ch. 593 ; [1894] 
2 Ch. 449 (post), 

Warhurton y. Hill, explained . 

Thompson v. Tomkins (1862) 31 L. J. Ch. 633 ; 

2 Dr. & Sm. 8 {post, col. 2463). 

Warhurton y . Hill, commented on. 

Haly v. Barry (1808) 37 L. J. Ch. 723 ; L. E. 

3 Ch. 452 ; 18 L. T. 490 ; 16 W. E. 654.— L.JJ. 
See “ Execution,” vol.*i., col. 1056. 

Warhurton v. Hill, referred to . 

Pitman and Edwards, Ex parte, Hamilton’s 
Windsor Ironworks, In re (1879) 12 Ch. D. 707 ; 
40 L. T. 569 ; 27 W. E. 445.— MALIKS, V.-C. 

Warhurton v. Hill, discussed. 

Brereton v. Edwards (1888) 21 Q. B. D. 48S. 
— C.A. (post, col. 2462). 

Warhurton y . Hill, discussed. 

Mack Postle (1 894) 63 L. J. Ch. 593 ; [1894] 
2 Ch. 449 ; S E. 339 ; 71 L. T. 153. 

Stirling-, J. — It is equally well settled that 
where the fund is in Court an encumbrancer 
cannot effectually gain priority except by 
obtaining a stop order. So far as I can dis- 
cover, the first reported case in which this was 
decided was Greening v. Beckford {supra), but no 
reasons are given for the decision. Tne founda- 
tion of the rule was carefully considered by 
Lord Hatherley (then Wood, V.-C.) in War- 
burton v. Hill. In that case a judgment creditor 
of a person interested in a fund in Court had 


obtained charging orders on the /debtor’s 
interest, and had left copies at the /office of 
the Accountant-General, and entries mad been 
made of the orders, but he obtained/ no stop 
order. The V.-C., although he did njot decide 
the case on this ground, expressed th/e opinion 
that the judgment creditor’s notice did not give 
priority. — p. 343. J 

Haly y . Barry {supra), referred t)o. 
Hutchinson, Ex parte (or Plowden/, Ex parte), 
Hutchinson, In re (1885) 55 L. J. Q /! B. 582 ; 16 
Q. B. D. 515 ; 54 L. T. 302 ; 34 W. E. 475 ; 3 
Morrell 19. — HUDDLESTON, B. arid CAVE, J. ; 
Womerslev. In re, Etheridge v. Wo/mersley (1885) 
54 L. J. Ch. 965 ; 29 Ch. D. 557 ; 53 L. T. 260 ; 
33 W. E. 935.— pearson, J. ; Bell, In re, Carter 
y. Stadden (1886) 54 L. T. 370 ; - 34 W. R. 363.— 

KAY, J. 

Haly y. Barry, discussed . 

Robinson y. Peace (1838) 7 D. P. C. 93. — 
PARKE, B., referred to. 

Brereton v. Edwards (1888) 21 Q. B. D. 488 ; 
60 L. T. 5 ; 37 W. R. 47. — C.A. ; affirming on 
other grounds 21 Q. B. D. 226 ; 52 J. P. 647.— 
Coleridge, c.j. and mathew, j. 

Haly v. Barry, discussed. 

Stewart r. Rhodes (1900) 69 L. J. Ch. 174 ; 
[1900] 1 Ch. 386 ; 82 L. T. 337 ; 48 W. E. 354. 
—c.a. See 11 Execution,” vol. i. } col. 1056. 

Bell, In re, Carter v. Stadden (sup?'a), 
approved. 

Watts v. Jefferyes (1851) 3 Mac. & Gr. 422 ; 
15 Jur. 435. — TRURO, L.C., discussed. 
Brereton t\ Edwards (1888) 21 Q. B. D. 226, 
48S.— C.A. (supra). 

Macleod v. Buchanan (1864) 33 L. J. Ch. 
306 ; 4 De Gr. J. & S. 265 ; 3 N. E. 623 ; 10 
Jur. (N.s.) 223 ; 10 L. T. 9 ; 12 W. R. 514. 
— L.JJ., discussed and applied. 

Mack v. Postle (1894) 8 E. 389 ; 63 L. J. Ch. 
593 ; [1894] 2 Ch. 449 ; 71 L. T. 153. 

STIRLING, J. — In Macleod v. Buchanan, a stop 
order expressed in terms wide enough to affect 
the whole of a fund was held to be limited- in 
its operation to a particular share of it. — p. 342. 

Stuart v. Cockerell (1869) 39 L. J. Ch. 127 ; 
L. E. 8 Eq. 607.— MALINS, V.-c., followed. 
Birmingham Banking Co; v. Carter (1872) 20 
W.' R. 354.— malins, v.-c. ; Russell’s Policy 
Trusts, In re (1872) L. E. 15 Eq. 26 ; 27 L. T. 
706; 21 W. E. 97 .— malins, V.-C. 

Stuart v. Cockerell and Brown’s Trusts, In 
re (1867) 37 L. J. Ch. 171 ; L. R. 5 Eq. 
88 ; 17 L. T. 241.— MALINS, V.-C. 

Semphill r. Queensland Sheep Investment Co. 
(1873) 29 L. T. 737.— HALL, V.-C. 

Bartlett v. Bartlett, 3 Sm. & G-. 533. — 
STUART, V.-C., reversed , (1S57) 26 L. J. Ch. 
577; 1 De G. & J. 127; 3 Jur. (n.s.) 705; 

5 W. R. 541. — L.JJ. 

Bartlett v. Bartlett. 

Approved, but distinguished , Day v. Day (1857) 
26 L. J. Ch. 585 ; 1 De G. & J. 44 ; 3 Jur. (N.S.) 
782 ; 5 W. R. 7ul. — L.JJ. ; considered Cooke v. 
Hemming (1868) 37 L. J. C. P. 179 ; L. R. 3 
C. P. 334 ; 18 L. T. 772 ; 16 W. R. 903.— C.P. ; 
V£ILLES. J. dissenting . , 
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Bartlett v. Bartlett, discussed. 

Cooke v. Hemming, referred to. 

Semphill- r. Queensland Sheep Investment Go. 
(IS 73) 29 1L. T. 737.— HALL, v.-C. And see 
“Bankruptcy,” vol. i., col. 140. 

i 

Thompson v. Tomkins (1S62) 31 L. J. Ch. 

633 ; '.2 Dr. & Sm. 8 ; 8 Jur. (N.S.) 183 ; 

6 L. T. 305 ; 10 W. R. 310.—' v.-C., dis- 
cussed 1. 

Mutual ..Life Assurance Society i\ Langley 
(1886) 32 Ch. D. 460, 470.— C. A. [post). 

Thompson v. Tomkins, explained . 

Nettlefold’s Trusts, In re (1888) 59 L. T. 315. 
—KAY, J. 

Holmes (A. D.), In re (1885) 55 L. J. Ch. 33 ; 

29 Ch. D. 786. — C.A., discussed. 

Elder v. Maclean (1857) 3 Jur. (n.s.) 283 ; 

5 W. R. 447. — KINDERSLEY, V.-C., 

observed on. 

Mutual Life Assurance Society v. Langley 
(1S86) 32 Ch. D. 460 ; 54 L. T. 326 — C. A. ; 
affirming on one point 53 L. J. Ch. 996 ; 26 
Ch. D. 686 ; 32 W. R. 791. — PEARSON - , J. 

cotton, L.J. (after referring to Holmes , In re, 
continued :) — There was also a case of Elder v. 
Maclean, in which there is a short passage at 
the end of the judgment as it is reported, whic-fc 
apparently did give support to the contention ; 
but although that passage is in the Weekly 
Reporter, it is not to be found in the report in 
the Jurist, to which we have been referred. 
Whether there is any inaccuracy in the report, 
or it was not argued, one can hardly tell ; but if 
it was so laid down by Kindersley, V.-C., with 
the greatest respect for his care, intelligence, 
and knowledge of the law, I think it was 
erroneous, as laying down a wrong principle. — 
p. 468. 

bowen, L.J. — Holmes , In re, decides nothing 
more than this, that you cannot, by getting a 
stop order, obtain a ijght. which was unjust and 
contrary to the principles of equity to obtain. 
The passage ... in Elder v. Maclean is not to 
be found either in the Jurist or in any of the 
regular constituted reports, and I do not think 
it can be relied upon absolutely. — p. 472. 

pry, l.j. to the same effect. 

Holmes, In re, referred to. 

Mutual Life Assurance Society v. Langley, 

discussed. 

Mack r. Postle (1894) 63 L.J. Ch. 593 ; [1894J 
2 Ch. 449 ; 8 R. 339 ; 71 L. T. 153.— STIRLING, J. 

Mutual Life Assurance Society v. Langley, 

explained. 

Stephens v. Green (1895) 12 R. 252 ; 64 L. J. 
Ch. 546 ; [1S95] 2 Ch. 148 ; 72 L. T. 574 ; 43 
W. R. 465. — C.A. 

lindley, l.j. — There was a fund of which 
part was in the hands of trustees and part had 
come into Court. The question was whether the 
assignee ought to give notice to the trustees 
or ought to get a stop order, and the Court 
said, “You ought to get a stop order, and you 
ought to give notice to the persons whose duty 
it is to distribute the fund to you.” — p. 257. 

Mutual Life Assurance Society v. Langley, 

referftd to. 

Lloyd’s Bank v. Pearson C1901) 70 L. J. Ch. 
422 ; [1901] 1 Ch. 865 ; 84 L. T. 314.— COZENS- 
HARDY, J. 


Devereux’s Estate, In re (1851) 4 Ir. Jur. 
1 6. — L.C.C., fallowed. 

Gage’s Estate, In re (18S6) 17 L. R. Tr. 111. — 
MONROE, J. * 

Devereux’s Estate, In re, and Grier’s Estate, 
In re (1870) Ir. R. 6 Eq. 1.— L.c. and L.J. 
( affirmed nom. Grier v. Grier (1872) L. R. 
5 H. L. 6S8. — H.L. (IR.) ), discussed. 

Hall’s Estate, In re (1893) 31 L. R. Ir. 416, 
430.— MONROE, J. 

27. Rules op Court. 

Hewbiggin-by-the-Sea Gas Co. v. Arm- 
strong (1879) 49 L. J. Ch. 231 ; 13 Ch. 1). 
310 ; 41 L. T. 637 ; 28 W. E. 217.— c.A., 
referred to. 

Boswell v. Coaks (1887) 57 L. J. Ch. 101 ; 57 
L. T. 742 ; 36 W. R. 65.— north, J. ; affirmed, 
c.A. And see u Solicitor ” ( post ' ). 

Culley v. Buttifant (1875) 1 Ch. D. S4 ; 45 
L. J. Ch. 200 ; 24 W. R. 55.— HALL, V.-C., 
distinguished . 

Provident Permanent ■ Building Society 
Greenhill (1876) I Ch. D. 624 ; 45 L. J. Ch. 272. 

jessel, m.r. thought the case cited did not 
apply where the defendant had not appeared, 
and directed that the suit should proceed under 
the new practice, treating the bill as a statement 
of claim, so that the plaintiff might proceed 
under Ord. XIX. r. 9, and Ord. XXIX. r. 10. as 
if the defendant had appeared and made default 
in delivering a statement of defence. — p. 272. 

Garliug v. Royds (1875) 45 L. J. Ch. 56 ; 
1 Ch. D. 81 ; 24 W. R. 23.— HALL, v.-C., 
distinguished. 

A Solicitor, In re (1875) 1 Ch. D. 445. 

jessel, M.R. — In Garling v. Boyds the object 
was merely to compel the defendant to put in an 
answer, that is, to take a particular step in a 
pending cause in which no final decree had been 
made; and there the practice of the Court of 
Chancery was applicable under the concluding 
words of sect. 22 of the Judicature Act, 1873. — 
p. 446. 

Garling v. Royds, not followed. 

Dallas <?. Glyn (1876) 3 Ch. D. 190 ; 46 L. J. 
Ch. 51 ; 34 L. T. 897 ; 24 W. R. 880. 

malins, v.-c. — I beg to say, with great defer- 
ence, that I do not concur in the decision in 
Garling v, Boyds ; and further, that I shall in 
future treat the new rule [Ord. XLIV. r. 2] as 
applying to orders in all suits whatever the 
stage at which they have arrived. If there had 
been a decision of the A. C. supporting Garling 
v. Boyds , I should be bound to follow it, but 
until that is done I must act upon my own 
judgment. — p. 192. 

Att.-Gen. v. Sillem, 33 L. J. Ex. 92, 134 ,• 2 
H. & C. 431. — EX. and EX. CH. ; majority of 
judges affirmed, (1864) 33 L. J. Ex. 209 ; 10 
H. L. Cas. 704 ; 4 N. R. 29 ; 10 Jur. (n.s.) 416 ; 
10 L. T. 434 ; 12 W. R. 641.— H.L. (e.) ; LORDS 
cranworth and wensleydale dissenting. 

Att.-Gen. v. Sillem, referred to. 

Reg. v. Pharmaceutical Society (1898) [1899] 
2 Ir. R. 132, 139. — Q.B.D. 

Att.-Gen. v. Sillem, not applied. 

Dario w v. Slmttleworth (1902) 71 L. J. K. B. 
460 ; [1902] 1 K. B. 721, 731 ; 86 L. T. 524 ; 50 
W. R. 668 ; 66 J. P. 516.— K.B.D. 
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Wellesley v . Wellesley (J858) 2S L. J. Ch. 1. 
— Chelmsford, l.c.; affirmed non. Beavan v. 
Momington (Countess) (I860) 30 L. J. Ch. 663; 

8 H. L. Gas. 535 ; 6 Jur. (N.S.) 1123 ; S W. R. 
609. — H.L. (E.). 

Beavan v. Mornington (Countess), principle 
applied. 

Mitchell, Ex parte, Hull Forge Go., In re (1867) 
36 L. 0. Ch. 337. — L..TJ. 

Hann, In re, Foreman, Ex parte (18S7) 56 
L. J. Q. B. 161 : 18 Q. B. D. 393 ; 55 
L. T. 820 ; 35 W. R. 370 ; 4 Morrell 16.— 
C.A., discussed. 

Knill V. Towse (1890) 59 L. J. Q. B. 136, 
455 ; 2-1 Q. B. T). 195. 697 ; 62 L. T. 259 : 
63 L. T. 47 ; 38 W. K. 383. 521 ; 54 J. P. 
454. 789 ; 6 Times L. R. 123, 310. — Q.B.D. 
and C.A., referred, to. 

Reg. r. Pharmaceutical Society (1S9S) [1S99] 

2 Ir. R. 132.— Q.B.D. 

Ferrand v. Bradford (Corporation) (1856) 25 
L. J. Gh. 389 ; 8 De Ch M. & G. 93 ; 2 
Jur. (N.S.) 360; 4 W. R. 350.— L.JJ.. 
applied. 

Howard /\ Howard (1892) 32 L. R. Ir. 454. 
— C.A. 

Smith r. Baker (1864) 2 H. <fc M. 498 ; 4 
N. R. 321 ; 10 L. T. 599.— WOOD, V.C., 
order in, followed. 

Coles v. Morris (1867) 36 L. J. Ch. 833, S36 ; 
17 L. T. 155; 15 W. R. 1157.— MALINS, V.-C. ; 
affirmed, CAIRNS, L.J. 

Smith v. Baker, applied. \ 

Howard v. Howard (1892) 32 L. R. Ir. 454. 

— C.A. 

Coles v. Morris (supra), commented on and 
distinguished. 

Rcndle v. Metropolitan Provincial Bank (1867) 
36 L. J. Ch. 789 ; 16 L. T. 764 ; 15 W. R. 1068. 

—STUART, V.-C. 

Mills v. Fry (1815) 19 Ves. 277. — L.C., dis- 
cussed. 

Fennings v. Humphery (1841) 10 L. J. Ch. 
251 ; 4 Bcav. 1 ; 3 Jur. 455.— LANGDALE, M.R. 

Fennings v. Humphery, applied. 

A n eLo- Danuhi an Co. «. Rogerson (1867) 36 
L. J. Ch. 667 ; L. R. 4 Eq. 3 ; 16 L. T. 262 ; 15 
W. R. 729.— ROMILLY, M.R. 

Hatfield Patent Cask Co., In re (1863) 2 
1ST. R. 502; 9 Jur. (N. S.) 997.— L.-C., 
appro red and applied. 

Herefordshire Banking Co., In re (1867) 36 L.J. 
Ch. 806 ; L. R. 4 Eq. 250 ; 17 L. T. 58 ; 15 
W. R. 1050.— ROMILLY, M. R. 

Hatfield Patent Cask Co., In re, and Here- 
fordshire Banking Co., In re, commented 
on. 

East of England Banking Co. , In re, Provincial 
Banking Corporation, Ex parte (186.8) L. R. G Eq. 
368, 377 ; IS L. T. 550 ; 16 W. H. 840. — MALI NS, 
V.-C. ; varied. 38 L. J. Ch. 121 ; L. R. 4 Ch. 14 ; 
19 L. T. 299 ; 17 W. R. 18.— L.c. and L.JJ. 

Herefordshire Banking Co., In re, referred to. 

International Contract Co., In re, Hughes’ 
Claim (1872) 41 L. J. Oh. 373; L. R. 13 


Eq. 623, 631 ; 26 L. T. 500 ; 20 W. .R. 522.— 
WICKENS, V.-C. ; Whittingstall r. Grgver (1886) 
55 L. T. 213, 217 ; 53 W. R. 4. — CHiyTY, J. 

28. Court Fees. / 

Hasker, Ex parte (1SS4) 54 L. ‘J. M. C. 94 ; 
14 Q. B. D. 82.— grove and Stephen, 
jj.. distinguished. 

A Solicitor, In re, Dudley, Ex parte (1885) 33 
W. R. 750. 1 

denman, J. — Clause 52 in the schedule to the 
order as to Supreme Court Fees, 18S4, raises the 
question whether the fee of 21. therein mentioned 
must be paid before this appeal can he set down 
for hearing. Ifasher, fix parte, decided that the 
fee was payable in a proceeding in the nature of 
a mandamus to compel a magistrate to hear an 
application for a summons. That case does not 
seem to me to affect the present one. All that 
that case decided was that the rule was as appli- 
cable to Crown as to civil matters ; but there 
the application to the Court was an application 
in an original matter. — p. 751. 


29. Time. 

e Rex v. Holt (1793) 5 Term Rep. 436. — K.B., 
discussed. 

Att.-Gen. c. Theakstone (1S20) 8 Price S9 ; 22 
R. R. 716.— EX. 

Ro wherry v. Morgan (1854) 23 L. J. Ex. 
191 ; 9 Ex. 730 ; 18 Jur. 452 ; 2 W. R. 
431. — EX., followed. 

Peacock r. Reg. (1858) 27 L. J. O. P. 224 ; 4 
C. B, (N.S.) 264 ; 6 W. R. 517.— C.P. 

Rex v. Holt, Rowberry v. Morgan and 
Newton v. Boodle (1847) 16 L. J. C. P. 
135 ; 8 C. B. 795 ; 4 D. & L. 664 ; 11 Jur. 
148. — C.P., discussed* 

Johnson v. Warwick (1856) 25 L. J. C. P. 
102 ; 17 C. B. 516.— C.P., approved. 

Prichard v. Prichard (or Pritchard'/:. Pritchard) 
(1S84) 54 L. J. Q. B. 30 ; 14Q.B. D. 55 ; 51L.T. 
859 ; 33 W. R. 19S.— Q.B.D. 

Newton v. Boodle and May v. Wooding 

(IS 15) 3 M. & 8. 500.— K.B., discussed. 

Webster r. Myer (1884) 14 Q. B. D. 231 ; 54 
L. 0. Q. B. 101 : 51 L. T. 560 ; 33 W. R. 407.— 
C.A. 

ESHKR, M.R. — In . . . May v. Wooding a 
verdict had been obtained more than three years 
before judgment was signed, and a term’s notice 
was not given ; but it- was held by the Court 
of K. B. that the judgment was duly signed, 
i Keioton v. Boodle appears to have been decided 
upon the authority of May v. Wooding. These 
were cases of proceeding after verdict, and it is 
! not- necessary to consider whether we could agree 
with these decisions ; if the present were a case 
as to a proceeding after verdict, it would perhaps 
be difficult for ns to express dissent from those 
cases ; but it is to be observed that they were 
decided upon different Rules of Court, and it 
may be that they are not binding as to the con- 
struction of Old. LXLY. r. 13 ; at a& events they 
apply only where there has been a verdict. In 
the present case a month’s notice of the intention 
to proceed ought to have been given. — p. 233. 
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Thomas v. Hokes (1S6S) L. R. 0 Eq. 521 ; 10 
W. 1R. 995. — ROM ILLY, M. R. , followed. 

Halford 1 r. Hardy (1S99) SI L. T. 721.— 
KEKEWICH', J. 

Thomas- v. Hokes and D. v. A. & Co. (1900) 
69 L.’, J. Cli. 382 ; [1900] 1 Ch. 484 ; 82 
L. T. *17 ; 48 W. R. 429. — COZENS-HARdy, 
j., discussed. 

Carter r. Roberts (1903) 72 L. J. Ch. 655 : 
ri9U3] 2 Ch. : 312, 320 ; 89 L. T. 239 ; 51 W. E. 
520 . — byrne, J. And see “Attachment,” 
yol. i., col. 89. 

Christ College, Brecknock v. Martin (1877) 
46 L. J. Q. B. 591 ; S Q. B. D. 16 ; 36 
L. T. 537 ; 25 W. E. 637.— c.A., discussed. 

Oliver and Scott’s Arbitration. In re (1S89) 59 
L. J. Ch. 148 : 43 Ch. D. 310 ; 61 L. T. 552 ; 38 
W. E. 476.— KEKEWICH, J. 

Houlston y. Woodall or Woodward (1884) 78 
L. T. Journal, p. 113. — C.A., referred to. 

Taylor r. Eoe (1893) 3 E. 306 ; 62 L. J. Ch. 
361 ; 68 L. T. 253. 

kekewich, J. — In Houlston v. Woodward the 
O. A. appears to have held that there is no 
occasion to give notice of intention to issue execu- 
tion after judgment on the ground that the rule 
[Ord. LXIV. r. 13] does not apply to proceedings 
after j udgment. I do not think the rule applies 
at all to the issue of execution. — p. 507. 

Houlston v. Woodward, referred to. 

Warnock r. Mann [1896] 2 Ir. E. 630. — q.b.d. 

30. Pleading. 

Millington v. Loring (1880) 6 Q. B. D. 190 ; 
50 JL. J. Q. B. 214 ; 43 L. T. 657 ; 29 W. 
R. 207 ; 45 J. P. 268. — c.A.. explained. 

Lumb r. Beaumont (1884) 49 L. T. 772. 

PEARSON, J.' — Lord Selborne’s judgment means 
this : If you may not plead anything except 
what you must prove in order to succeed, seduc- 
tion must not be plendcd by the plaintiff in an 
action for breach of promise of marriage; but 
if you may plead material facts, as tending to 
support your case, then seduction may be so 
pleaded. That is all he says. You cannot 
say here, as was said there, that the facts 
pleaded will have any bearing on the amount of 
damages (p. 773). T agree that in these days you 
may put into pleadings not only matters which 
are material for proving the course of action 
alleged, but also any facts which can be pro- 
perly given in evidence at the trial. That is 
what is laid down in Millington v. Loring. — 
p. 774. 

Millington v. Loring. 

Discussed and not applied. Wood r, Durham 
(Earl) (1888) 57 L. J. Q. B. 547 ; 21 Q. B. D. 
501 ; 59 L. T. 142 ; 37 W. E. 222. — MANISTY 
and hawkins, jj. ; applied , Whitney v. 
Moignard (1890) 59 L. J. Q. B.324 ; 24 Q. B. D. 
630.— HUDDLESTON, n. and V. WILLIAMS, J.; not 
applied , Eassam r. Budge [1893] 1 Q. B. 571, 
578 ( post , col. 2168). 

Morisonv. Harmer (1837) 3 Bing. H. C. 759 : 
4 Scott. 524 ; 3 Hodges 108. — C.P. : and 
Edge v. Pemberton (1843) 13 L. J. Ex. 
18 ; 1£M. & W. 187 ; 1 D. &L. 467.— EX., 
referred to. 

Bremridge v. Latimer (1864) 10 L. T. 878 ; 12 
W. E. 878.— C.P. 


Bremridge v. Latimer, explained and 
approved. 

Watkin r. Hall (1S68) 37 L. J. Q. B. 125; 
L. E. 3 Q. B. 402 ; 9 B. & S. 279 » 18 L. T. 561 ; 
16 W. E. 857. — q.b. ; Eassam v. Budge (1893) 62 
L. J. Q. B. 312 ; [1893] 1 Q. B. 571 : 5 E. 336 ; 
68 L. T. 717 : 41 W. E. 377 ; 57 J. P. 361.— 
COLERIDGE, C.J. and A. L. SMITH, J. 

Byrd v. Hunn (1877) 47 L. J. Oh. 1 ; 7 Ch. 

D. 284 ; 37 L. T. 585 ; 26 W. E. 110.— 
C.A., applied. 

Collette c. Goode (1S78) 47 L. J. Ch. 370 ; 7 
Ch. D. 842, 847 ; 3S L. T. 504.— PRY, J. 

Harris v. Gamble (1S78) 47 L. J. Ch. 344 ; 
7 Ch. D. 877 ; 38 L. T. 253 ; 26 W. E. 350. 
— FRY, J., followed. 

Rutter r. Trcgeut (1879) 4S L. J. Ch. 791 ; 
12 Ch. D. 758 ; 41 L. T. 16 ; 27 W. II. 902.— 
BACON, V.-C. 

Brymer v. Thames Haven Dock and Ey. (1848) 

18 L. J. Ex. 13 0; 2 Ex. 549. — EX., affirmed now. 
Thames Haven Dock and Ry. v. Brymer (1850) 

19 L. J. Ex. 32 ; 5 Ex. 696.— EX. CH. 

Thames Haven Dock and Ey. v. Brymer, 

pri nci pie applied. 

Roquet v. Moor (1852) 22 L. J. Ex. 35 : 7 
Ex. 870 . — ex., discussed. 

Young v. Austen (1869) 38 L. J. O. P. 233 ; 
L. E. 4 C. P. 553, 557 ; 20 L. T. 396 ; 17 W. It. 
706.— C.P. 

Young v. Austen. 

Distinguished, Abrev v. Crux (1869) 39 L. J. 
O. P. 9 L. E. 5 C. *P. 37 ; 21 L. T. 377 ; 18 
W. E. 63. — C.P. (WILLES, J. doubting); referred 
to, Maillard v. Page (1870) 39 L. J. Ex. 235 ; 
L. K. 5 Ex. 312 ; 23 L. T. 80. — EX. (CHANNEL!*, 
B. dissenting ) ; followed , Corkling r. Massey 
(1873) 42 L. J. C. P. 153 ; L. E. 8 C. P. 395 ; 28 

L. T. 636 ; 21 W. E. 680.— c.p. And see “ Bills 
of Exchange,” vol. i., col. 214. 

Archbold v. Charitable Bequests Commis- 
sioners (1849)2 H. L. Cas. 440.— H.L. (ir.), 
referred to. 

Hickson v. Lombard (1S66) L. E. 1 H. L. 324, 
331. — H.L. (ir.) ; reversing 13 Ir. Ch. E. 98. — 

M. R. and c.A. 

Hickson v. Lombard, explained and nut 
applied. 

Parker v. M'Keima (1871) 14 L. J. Ch. 425, 
431 ; L. It. 10 Ch. 96 ; 31 L. T. 739 ; 23 W. R. 
271. — L.c. and l.jj. 

Hoare v. Graham (IS 11) 3 Campb. 57; 13 

E. R. 752. — c.J., distinguished. 

Abrey v. Crux (1S69) 39 L. J. C. P. 9 ; L. It. 
5 C. P. 37 : 21 L. T. 377 ; 18 W. E. 63.— C.P. ; 
WILLES, J. doubting. 

Abrey v. Crux, discussed. 

Stott r. Fairlamb (1883) 52 L. J\ Q. B. 420 ; 
48 L. T. 574. — DENMAN, J. ; reversed on another 
point, 53 L. J. Q. B. 47 ; 49 L. T. 525 ; 32 W. It. 
354. — c.A. 

Hoare v. Graham and Abrey v. Crux, referred 
to. 

New London Credit Syndicate r. Neale (IS 98) 
67 L. J. Q. B. 825 ; [1898] 2 Q. B. 487 ; 48 L. T. 
323. — C.A. 

Troup v. Eicardo, 10 Jur. H. S. 859 ; 10 L. T. 
833 ; 12 W. E. 1135.— ROM1LLY, M.R. ; reversed , 
(1864) 34 L. J. Ch. 91 ; 4 De G. J. & S. 489 ; 10 
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Jur. (N.s.) 1101 ; 5 M. B. 62 ; 11 L. T. 399 ; 18 
W. B. 117. — WESTBURY, L.C. 

Troup v. Ricardo, 

DiMCUsned, Smith r. M offal t (1865) 35 L. J. Ch. 
19 ; L. R. 1 Eq. 397 ; 12 Jur. (N.S.) 22 : 11 
W. R. 212. — WOOD, v.-c. ; considered , Eoberts v. 
Morcton (1809) 17 W. E. 397. — JAMES, v.-c. ; 
explained, Motion r. Moojen (IS 72) 11 L. J. Ch. 
590 ; L. E. 11 Eq. 202 ; 20 W. R. 861.— BACON, 
V.-C. 

Wearing v. Ellis (1856) 26 L. J. Ch. 315 ; 6 
De a. M. & G. 596 ; 2 Jur. (n.S.) 1117.— 
L.C. 

Considered, Martin v. Powning (1S69) 38 
L. J. Ch. 212 ; L. E. 1 Ch. 356, 369 ; 20 L.T. 133. 
— L.JJ. ; discussed and principle applied, Motion 
r. Moojen (supra'). And see “ Bankruptcy,” 
vol. i., col. 159. 

Heath y. Chadwick (1818) 2 Ph. 619.— L.C. 
Confirmed, Eochfort v. Battersby (1819) 2 
H. L.' Cas. 388 : 11 Jur. 229.— H.L. (ir.) ; dis- 
cussed, Motion r. Moojen (1872) 11 L. J. Ch. 596 ; 
L. E. 11 Eq. 202 ; 20 W. E. 861.— BACON, V.-C. 

Boehfort v. Battersby (supra), applied. 
Dyson v. Homby (1855) 7 De G. M. & G. 1. — 
L.JJ. 

Eochfort v. Battersby and Dyson v. Hornby, 

distinguished. 

Troup v. Ricardo (1861) 31 L. J. Ch. 91 ; 4 
De G. J. & S. 189 ; 10 Jur. (N.S.) 1161 j 11 L. T. 
399 ; 13 W. E. 117.— WESTBURY, L.C. 

Dyson v. Hornby, discussed and principle 
applied. 

Martin r. Powning (1869) 38 L. J. Ch. 212 ; 
L. E. 1 Ch. 356, 369 ; 20 L. T. 133.— L.JJ. 

Eochfort v. Battersby, discussed. 

Motion r. Moojen (1872) 11 L. J. Ch. 596 ; 
L. E. 14 Eq. 202 ; 20 W. E. 861.— BACON, 
v.-c. ; Leadbitter and Harvey, In re (or Lead- 
bitter, In re) (1878) IS L. J. Ch. 212 ; 10 Ch. D. 
388 ; 39 L. T. 286 ; 27 W. E. 267. — C.A. And see 
u Appeal,” vol. i., col. 27. 

Martin v. Powning (1869) 38 L. J. Ch. 212 ; 
L. R. 4 Ch. 356 ; 20 L. T. 133.— L.JJ. ; 
and Stone v. Thomas (1870) 39 L. J. Ch. 
168 ; L. E. 5 Ch. 219 ; 22 L. T. 359 ; 18 
W. E. 385. — HATHERLEY, L.C., applied. 
Hood r. K E. Ey. (1870) 10 L. J. Ch. 17 ; 
L. E. 11 Eq. 116 ; 23 L. T. 133 ; 19 W. R. 266.— 
MALINS, V.-C. 

Stone y. Thomas, not applied. 

Pike v. Dickinson (1871) 11 L. J. Ch. 171 ; 
L. E. 7 Ch. 61 ; 25 L. T. 579 ; 20 W. E. 81.— 
HATHERLEY, L.C. 

Martin v. Powning and Stone v. Thomas, 

discussed. 

Graham v. Wintcrson (1873) 42 L. J. Ch. 633 ; 
L. R. 16 Eq. 213 ; 28 L. T. 803 ; 21 W. R. 722.— 
MALINS, v.-c. ; Jenney r. Bell (1876) 45 L. J. Ch. 
369 ; 2 Ch. D. 517 ; 31 L. T. 185 ; 21 W. E. 550. 
—MALINS, V.-C. 

Martin v. Powning, discussed and distin- 
guished. 

Eyre ±\ Smith (1877) 2 C. P. D. 435 ; 37 L. T. 
417 ; 25 W. E. 871.— C.A. 

BAG- GALL AY, L.J. — Martin v. Pawning was 
not decided upon demurrer, though no doubt it 


l m 

amounts to a decision that the* question there 
raised by plea could have been raised by/ demurrer. 
But the distinction between that ca-.‘io and the 
present is this, that sect. 197 of the Bankruptcy 
Act, 1861, was absolute in its terms , and made 
no exception in the case of fraud, whereas sect. 127 
of the Bankruptcy Act, 1869, makf-'s the regis- 
tration of the resolutions conclusive^ only in the 
absence of fraud. — p. 439. 

Fessard v. Mugnier (1865) 31 L. J. C. P. 
126 ; 18 C. B. (N.S.) 286 ; 11 Jur. (N.s.) 
283 ; 11 L. T. 635.— C.P., referred to. 

The Eider (3893) 62 L. J. P. 65 ; [1893] P. 
119 ; 1 E. 593 ; 69 L. T. 622 ; 7 Asp. M. C. 351. 
—C.A. ESHER, M.R., LINDLEY and BOWEN, L.JJ. 

Kemble v. Mills (1810) 1 Man. & G. 757 ; 2 
Scott (N.R.) 121 ; 9 D. P. C. 116 ; 1 Drink. 
22. — C.P., referred to.. 

Carew v. Duckworth (1869) 38 L. J. Ex. 119 ; 
L. E. 4 Ex. 313, 318 ; 20 L.T. S82 ; 17 W. E. 927. 
—EX. 

Hobson v. Middleton (1827) 6 B. & C. 295 ; 
9 D. & E. 219 ; 5 L. J. (o.S.) K. B. 160.— 

K. B referred to 

Murphy v. Glass (1869) 6 Moore P. O. (N.S.) 1 ; 
L. E. 2 P. C. 108, 119 ; 20 L. T. 461 ; 17 W. E. 
592. — P.o. ; Toleman v. Portbury (1872) 11 
L J. Q. B. 98 ; L. E. 7 Q. B. 311, 351 ; 26 L. T. 
392 ; 20 W. R. 111.— EX. CH. 

Hobson v. Middleton, applied. 

Clifford r. Hoare (1871) 13 L. J. C. P. 225 ; 
L. E. 9 C. P. 362, 371 ; 30 L. T. 165 ; 22 W. E. 
828. — C.P. 

Downes v. Craig (1811) 11 L. J. Ex. 239 ; 9 
M. & W. 166 . — ex., referred, to. 

Goldham r. Edwards (1856) 25 L. J. C. P. 225 ; 
18 C. B. 389 ; 2 Jur. (N.S.) 193 ; 4 W. E. 550.— 
EX. CH. ; Wright r. Davies (1876) 46 L. J. C. P. 
41 ; 1 C. P. D. 638 ; 35 L. T. 188 ; 21 W. R. 
811. — c.p.d. (affirmed, C.A) ; Rumsey v. Nicholl 
(1877) 2 C. P. D. 185, 291 ; 36 L. T. 786; 25 
W. E. 611. — denman, J. (affirmed, C.A.). And 
see “ Ecclesiastical Law,” vol. i., col. 938. 

Collins v. Shirley (1830) 1 Euss. & M. 638 ; 
32 R. R. 307.— M.R. 

Applied, Eochfort ?*. Battersby (1819) 2 H. L. 
Cas. 388; 11 Jur. 229. — h.l. (IR.) ; discussed , 
Melbourne Banking Corporation v. Brougham 
(1879) 18 L. J. P. C. 12 ; 1 App. Cas. 156, 166 ; 
IS L. T. 1.— P.C. 

Cheltenham and Swansea By. Carriage and 
Wagon Co., In re (1869) 38 L. J. Cli. 330 ; 

L. B. 8 Eq. 580 ; 20 L. T. 169 ; 17 W. E. 
463.— malins, V.-C., applied. 

Bowden v. Russell (1877) 16. L. J. Ch. Ill, 116 ; 
36 L. T. 177.— MALINS, V.-C. 

Bobertson v. Howard (1878) 17 L. J. C. P. 
180; 3 C. P. D. 280; 38 L. 1\ 715; 26 
W. R. 683. — LINDLEY, J., disapproved. 
Fawcus r. Charlton (1883) 10 Q. B. D. 516 ; 
52 L. J. Q. B. 710.— williams and mathew, jj. 

mathew, J. — Robertson v. Howard has been 
much doubted. — p. 517. 

Philipps v. Philipps, 39 L. T. 329.— Huddle- 
ston, B. ; MELLOE, j. doubting ; r (Versed, (1878) 
18 L. J. Q. B. 135 ; 1 Q. B.' D. 127 ; 39 L. T. 
556 ; 27 W. B. 136.— C.A. BRAMWELL, BRETT 
and cotton, l.jj. 
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Philipps v. Philipps. 

Ettplaim^tf, Philipps r. Philipps (1879) 40 L. T. 
815 ; 27 W. R. 989.— DENMAN ancl lindley, ,tj. ; 
tip proved, Sutcliffe v. James (1879) 40 L. T. 875 ; 
27 W. II. -7o0. — FRY, J. ; distinguished, Evelyn r. 
Evelyn (ISiSO) 42 L. T. 24S; 28 W. 11. 531.— 
MALIKS, v.-ta 

Philippa v. Philipps, followed. 

Davis r. Barnes (1884) 26 Ch. D. 778; 53 
L. J. Ch. 523 j 50 L. T. 115 ; 32 W. R. 406. 

, kay, J. — Philipps v. Philipps was an action 
for the recovery of land of which the plaintiff 
had never been in possession, and the state- 
ment was pnt in two or three ways, so as to give 
what Lord Bramwell speaks of as alternative 
rights to relief; but no deed or documents 
under or by virtue of which the plaintiff derived 
or deduced his title •were stated, and the plaintiff 
confined himself to general averments. ... It 
was held by the whole Court unanimously that 
the pleading was an embarrassing pleading, be- 
cause it did not state that which the defendant 
was entitled to have stated for his own protection, 
and that, therefore, the pleading must be struck 
out ; and this although it was not possible to 
demur to it successfully. Now, certainly there 
is nothing in the new rules which in the 
least degree interferes with the decision in 
Philipps v. Philipps . It is true that now th&e 
can be no demurrer, and the advantage which 
was formerly taken by way of demurrer must 
now be taken in a different way ; but this plead- 
ing, if the case comes within Philipps v. Philipps 
is entirely within that decision ; because there is 
nothing in the new rules which at all interferes 
• — there is no alteration in Ord. XIX. r. 4, which 
makes the least difference so far as the decision in 
Philipps v. Philipps is concerned. — pp. 781, 782. 

Philipps v. Philipps and Davis v. James, 

distinguished . 

Darbyshire r. Leigh (1896) 65 L. J. Q. B. 360 ; 
[1896] 1 Q, B. 554 ;*74 L. T. 241 ; 44 W. R. 452. 
— C.A. 

esher, m.r. — The facts of that case [Philipps 
v. Philipps] were entirely different from the 
facts here. There several documents were re- 
ferred to, but the effect of any one of them was 
not stated. The pleader had not complied with 
the first part of the rule [Ord. XIX. r. 21]. The 
decision did not turn on the latter part of the 
rule, which had no application to the case. — 
p. 362. 

lopes, l.j. — I n that case [Philipps v. 
Philipps] the legal effect of any document had 
not been set out. All that was done was to 
refer to a number of documents and state the 
result of them altogether. The decision of 
Kay, L.J., in Davis v. James does not seem to 
be inconsistent with our decision in this case. 
— Ih. 

RIGBY, L.J. — In Davis v. James , which was 
relied upon, the plaintiff, after alleging the fact 
of a lease having been made, professed to sue 
upon the covenants in it as owner of the rever- 
sion, without stating how he became entitled to 
0 the reversion. Kay, J. held that the pleading was 
insufficient, and referred to a passage in Stephen 
on Pleading (7th ed., p. 254), namely, “ where a 
party claims by conveyance or alienation, the 
nature of the conveyance or alienation must in 
general be stated, as whether it be by devise, 
feoffment, &c.” That was the ground upon 


which the learned judge acted. It is quite clear 
that it is not sufficient for a plaintiff to state in 
general language that he is cntitlerlto possession ; 
he must state how he is so entitled. The learned 
judge said he had no idea wliat the reversion was 
which the plaintiff claimed. That decision 
seems to me to be precisely in accordance with 
the grounds of the decision in Philipps v. 
Philipps . — p. 363. 

Evelyn v. Evelyn (1SS0) 42 L. T. 248 ; 28 
W. R. 531. — MALIKS, V.-C., discussed. 
Palmer r. Palmer (1S92) 61 L. J. Q. B. 23(5 ; 
[1892] 1 Q. B. 319 . — .denman and cave, jj. 

Kemnare (Lord) v. Casey (1883) 12 L. R. 
Ir. 374. — Q.B.D. ; JOHNSON, j. dissenting ; 
followed and approved . 

Beatty v. Leacy (1885) 10 L. R. Ir. 132. — C.A. 

Owen v. Waters (1836) 6 L. J. Ex. 13; 
2 M. & W. 91 ; 5 D. P. C. 324.— EX., dis- 
cussed. 

Brooks v. Jennings (1866) L. R. 1 C. P. 476 ; 
12 Jur. (N.S.) 341 ; 14 L. T. 19 ; 14 W. R. 440. 
— C.P. 

Cook v. Martyn (1737) 2 Atk. 2.— L.c. ; and 
Beaumont v. Boultbee (1800) 5 Yes. 485, 
— L.C., discussed. 

Palk v. Clinton (1806) 12 Yes. 48, G4 ; S R. R. 
283. — GRANT, M.R. 

O'Connor v. O’Hara (1881) 8 L. R. Ir. 249. 

— EX. D., discussed. 

Earrcll v. Coogan (1883) 12 L. R. Ir. 14. 

—DOWSE, B. 

Tomkin v. Lethbridge (1803) 9 Yes. 178. 
— eldon, L.c., overruled. 

Smith v. Serle (1807) 14 Ves. 415 . — eldon, L.C. 

Young v. Rudd (1695) 5 Mod. 86. — k.b., 
discussed. 

Eoakes v. Beer (1SS4) 54 L. J. Q. B. 130 ; 
9 App. Cas. 605, 61S ; 51 L. T. S33 ; 33 W. R. 
233.— H.L. (E.). 

Edmunds v. Harris (1834) 2 A. & E. 414 : 
4 N. & M. 182 ; 6 C. (Sc P. 547, n.— K.B., 
overruled. 

Jones v. Nanney (1836) 1 M. & \\ r . 333 ; 2 
Gale 24 ; 5 D. P. C. 90. 

parke, B. — Edmunds v. Harris may certainly 
be considered as overruled. — p. 336. 

fin Haselden v. Stiff (1836) 6 N. & M..659 ; 
5 A. & E. 153, the K.B. also held that Edmunds v. 
Harris was no longer a binding authority.] 

Edmunds v. Harris, held overruled. 

Jones v. Reade (1836) 6 L. J. K. B. 9 ; 5 
A. & E. 529 ; 1 N. & P. 18 ; 2 H. & W. 382; 
5 D. P. C. 216.— K.B. 

Ferguson v. Mitchell (1835) 2 Or. M. & R. 
687. — EX,, explained. 

Boydell v. Jones (1S38) 4 M. & W. 446 ; 1 
H. & H. 408 ; 7 D. P. C. 210.— EX. 

Boydell v. Jones ; Lush v. Wehb (1665) 1 
Sid. 251— k.b. ; Hinde v. Gray (1840) 1 
Man. & G. 195, 201, n.;9L. J. 0. P. 253 ; 

’ 1 Scott (N.R.) 123; 4 Jur. 392.— C.P. ; 
Briscoe v. Hill (1842) 12 L. J. Ex. 126 ; 
10 M. & W. 735 ; 2 D. (N.S.) 556 ; 7 Jur. 
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806. — ex. ; and Slade v. Hawley (1845) 
13 M. & W. 757. — EX., discussed. 

S. E. By. v. By. Commissioners Cl 881) 
50 L. J. Q. B. 201 ; 6 Q. B. I). 586, 605 : 

44 L. T. 203 ; 45 J. P. 3SS.— c.A. 

Dawson v. Wrench (18-19) 18 L. -T. Ex. 220 ; 
3 Ex. 850 ; 6 1). A Ij. 47-1. — EX. 

Applied. Churchward v. Reg. (1865) L. R. 3 
Q. B. 173, 200; 11 Ij. T. 57.— Q.r>. : discussed. 
8. E. By. v. By. Commissioners (1 881) 50 L. J. 
Q. B. 201 ; «» Q. T». IJ. 586. GuG ; 4 1 L. T. 203 ; 45 
J. P. 388. — C.A. 

Carpenter y. Duller (1841) 10 L. J. Ex. 393 : 
8 M. & W. 209. — EX., rule in, applied. 
Morgan, Ex parte. Simpson, In re (1876) 45 
L. J. Bk. 30 : 2 Ch.' D. 72 ; 34 L. T. 329 ; 24 
\V. B. 414.— C.A. 

Ipstones Park Iron Ore Co. v. Pattinson 
(1864) 33 L. J. Ex. 193; 2 H. & O. 
828. — EX., discussed and observations 
adhered to. 

Wright r. Jelley (1868) 38 L. J. Ex. 22 ; L. B. 

4 Ex. 9 ; 19 L. T. 384 ; 17 W. R. 164.— EX. 

Wright v. Jelley, referred to. 

Latter v. White (3870) 40 L. J. Q. B. 12 ; L. B. 

5 Q. B. 622. — Q.B. ; LUSH, J. dissenting ; reversed. 
EX. CH. and h.l. (E.) ( ante , vol. i., col. 189). 

Coan v. Bowles (1691) 1 Show. 165 . — k.b. ; 
and Hayward v. Williams (1650-3) Sty. 
234, 2S0. — K.B., discussed and applied. 
Metropolitan By. r. Wilson (1871) 40 L. J. 
C. P. 208 ; L. R. 6 C. P. 376 ; 24 L. T. 550 ; 19 
W. B. 775.— C.P. 

Clarke v. Callow (1876) 46 L. J. Q. B. 53. 
— C.A., discussed. 

Pullen v. Snelus (1879) 48 L. J. C. P. 
394 ; 40 L. T. 363 ; 27 W. B. 534.— GROVE 
and lindley, jj. ; Futclier v. Futclier (1881) 
50 L. J. Ch. 735 ; 45 L. T. 306 : 29 W. R. 884. 
— FRY, J. (see post?). 

Clarke v. Callow, applied. 

Manchester and Oldham Bank v. Cook (1883) 
49 L. T. 674, G77 . — day and A. L. SMITH, JJ. 

Catling y. King (1877) 46 L. J. Ch. 384 ; 
5 Ch. 13. 660 ; 36 L. T. 526 ; 25 W. R. 
550. — C.A., applied. 

Towle v. Topham (1877) 37 L. T. 308. — 
jessel, M.R. ; Morgan r. Worthington (1S7S) 
38 L. T. 443. — BACON, V.-C; 

^Catling v. King, discussed. 

Futcher v. Futcher (1881) 50 L. J. Ch. 735 : 

45 L. T. 306 ; 29 W. It. 884. 

FRY, J. — In Catling v. King , according to my 
reading of the decision of the C. A., and not 
merely of what was said in the course of 
argument, the Court held that, the defence of 
the Statute of Frauds cannot now be raised 
by demurrer. That case came before the deci- 
sion Of the H. L., who expressed the same 
opinion in Dawkins v. Penrhyn (Lord) (post, 
col. 2475). Cairns, L.C., said : “ The analogy 
which was referred to of the Statute of Frauds 
is not an analogy of any weight. The Statute 
of Frauds must be pleaded, because it never 
can be predicted beforehand that a de- 
fendant who may shelter himself under the 
Statute of Frauds desires to do so.” There 
appears to have been a subsequent case before 
the M.R., the exact nature of which is not 


before me, which confirms my vi^w eft the case. 
I have referred to Clarke v. GfKlfoio (supra, 
col. 2473) before the Q. B. D. The 'question re- 
quiring adjudication in that case was, whether, 
where the statement, of claim had alleged that 
there was an acceptance and receipt . of the com- 
modity sold, so as to take the contract alleged 
out of the Statute of Frauds, it v'as necessary 
for the defendant to plead the Statute if he 
wished to take advantage of it : and Brett. L.J., 
said this : “ Orel. XIX. r. 3 is, ini my opinion, 
intended partly as an cnimeiation.'of the jealousy 
with which the law regards that class of 
defences, and partly to assimilate the practice at 
law and in equity. If r. 23 is to be obeyed, if 
the defendant intends to insist on the defence 
that, though he undoubtedly entered into a con- 
tract yet, as that contract was not in writing, 
he does not intend to observe it. then he must 
clearly state his intention, or if he means to deny 
the legality of a contract he has entered into, he 
must say so in plain terms.” Without saying that 
that case determines the present, it certainly leans 
towards the view I have expressed. — p. 737. 

Buttemer v. Hayes (1839) 9 L. J. Ex. 44 ; 
5 M. & W. 456 : 7 D. P. G. 4S9.— EX. ; and 
Eastwood v. Kenyon (1840) 91 L. J. 
Q. B. 409 ; 11 A. & E. 438 ; 3 P. & D. 276. 
** — Q.B., applied. 

Leaf v. Tuton (1S42) 12 L. J. Ex. 69 ; 10 
M. & W. 393 ; 2 D. (N.S.) 300.— EX. 

Foster y. Hodgson (1812) 19 Yes. 180. — L.c. 

Commented on, Adams -r. Barry (1845) 2 Coll. 
290. — knight BRUCE, V.-C. ; explained and 
applied , Knox r. Gye (1872) 42 L. J. Oh. 284 ; 
L. B. 5 H. L. 656.— h.l. (e.). ^“Limita- 
tions (Statutes of),” supra, col. 1574. 

Foster v. Hodgson and Hoare v. Peck (1833) 

2 L. J. Ch. 123 ; 6 Sim. 51. — V.-C., applied. 

Noves v. Crawley (18%8) 10 Ch. D. 31, 36 ( post). 

Miller v. Miller (1869) L. B. 8 Eq. 499.— 
v.-c., commented on. • 

Wakelee v. Davis (1876) 25 W. R. 60.— 
COCKBURN, C.J. and LUSH, J., held 
overruled. 

Noves r. Crawdey (1878) 10 Ch. D. 31 ; 48 
L. J. Ch. 112 ; 27 W. B. 109 ; 39 L, T. 267. 

M ALINS, v.-c . — Miller v. Miller . . . was cited 
as a general authority, that between persons who 
have been partners, where there has once been a 
j partnership, and the executor of one partner 
brings a bill for an account against the other 
after any lapse of time whatever, the statute 
cannot be taken advantage of. I cannot think 
that Sir J. Stuart, with his great learning ami 
experience, could ever have intended to decide 
in such a manner. On the contrary, I believe 
the decision must have proceeded on the ground 
that in that case the parties had executed a deed 
by which all the partnership property was 
assigned on trust to pay the creditors, and after- 
wards to divide what remained between them. 
There, a trust being created, nothing short of 
twenty years could be a bar to that trust. I 
think it must have -proceeded on that ground, 
not on the general principle that, as between 
partners, no lapse of time will be a bar to an 
action. If Sir J. Stuart did decide that, I can 
only say I entirely dissent from the&decision, as 
every other case has dissented from it ; and it is 
certainly overruled by the decision of the H. L. 
in Knox v. Gye {supra), which decided the 
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broad point ths&j a bill for an account is 
filed by the e:^ 4 ^ of a deceased partner 
against the siu^q) ^p°%rtner after the lapse of 
more than six y^ ■, f-*- R-ugh the business, which 
in that case wa-^ )*ait -ness of a theatre, was 
carried on by t!, c ^ (ir>nwa'g partner during the 
six years, the S'^^V'e >ji Limitations is a final 
bar to such a claim ; ;aud that is greatly to the 
benefit of society, because it is of the utmost 
importance that time should put an end to all 
disputes. ... I am bownd to say that Walt dee 
v. Davis is an authority 5 , which I cannot under- 
stand after the decision o)f the C. A. [Dawldns v. 
Penrhyn (Lord), ( post) ], which is so utterly 
inconsistent with it, and which is a subsequent 
decision . I th ink Wahelee ( v. Da vis must be con- 
sidered to be overruled by tdiat authority.— p. 37. 

Dawkins v. Penrhyn (Lord) (1877) 6 Ch. D. 
318 : 37 L. T. SO : 26 W. EX. 6. — C.A. ; affirmed , 
(1878) 48 L. J. Ch. 304 ; 4 App. Cas. 51 : 30 L. T. 
583 ; 27 W. E. 173.— H.L. (B.J. 

Dawkins v. Penrhyn (Lord), discussed and 
applied. 

Noyes r. Crawley (1878) 48 3b. J. Ch. 112 ; 10 
Ch. D. 31, 36 ; 39 L. T. 267 ; £7 W. R. 109.— 
M ALINS, V.-C. \ 

Dawkins v. Penrhyn (Lord), referred to. 

Futcher v. Futcher (1881) 50 iL. J. Ch. 739. 
— FEY, J. (supra, col. 2473). 

Danford v. McAnulty (1SS3) 52 L. J. Q. B. 
652 ; 8 App. Cas. 456 ; 49 Lr. T. 207 ; 31 
W. R. 817. — h.l. (E.), referred, to. 

Coppinger v. Norton (1901) [190£] 2 Ir. E. 
240.— K.B.D. ; WEIGHT, J., dissenting . . 

Danford v. McAnulty, distinguished. 

Coppinger v. Norton, adhered to. 

Miller r. Kir wan (1902) [1903] 2 Ir. R. 118, 
137.— k.b.d. See judgment of barton, j. 

Hemming v. Trenery (1839) 8 L. J. Q. B. 
160 ; 9 A. & E. 926 ; 1 R. & D. 661.— Q.B., 
approved and hp plied. 

Davidson r. Cooper (1843) 12 L. J. Ex. 467 ; 
11 M. & W. 778 ; 1 D. & L. 377.— EX. ; affirmed, 
(1844) 13 L. J. Ex. 276 ; 13 M. & W. 343.— 
EX. CH. 

Hemming v. Trenery, distinguished. 

Cock v. Coxwell (1835) 4 L. J. Ex. 307 ; 2 
Cr. M. & R. 291 ; 4 D. P. C. 187 ; 1 Gale 
177 ; 5 Tyr. 1077. — EX., approved. 

Hirsclnnan v. Budd (1873) 42 L. J. Ex. 118 ; 
L. R. 8 Ex. 171 ; 28 L. T. 602 ; 21 W. R. 582.— 
ex. And see “Bills of Exchange,” vol. i.. 
col. 211. 

Barnes v. Barnes (1SS1) 8 L. R. Ir. 165. — 
C.A., discussed. 

Rowley v. Laffan (18S2) 10 L. R. Ir. 9.— 
C.P.D. ; Rochfort v. Somers (1898) [1899] 2 Ir. R. 
45. — kenny, J. ; Coppinger v. Norton [1902] 2 
Ir. R. 232, 240. — k.b.d. (weight, J. dissenting). 

Rowley v. Laffan ( supra ), discussed. 

Molloy v. Lewers (1882) 12 L. R. Ir. 39.— c.A. 

Watters v. Smith (1831) 1 L. J. K. B. 31 ; 2 
B. & Ad. 889 ; 36 R. R. 7S5. — K.B., applied. 

Armitage, In re, Halifax Joint Stock Banking 
Co., Ex parte (1876) 5 Ch. D. 46, 55 ; 35 L. T. 
554 ; 25 Wp R. 83. — BACON, C.J. ; affirmed on 
different grounds, nom. Armitage, In re, Good, 
Ex parte (1877) 46 L. J. Bk. 65 ; 5 Ch. D. 46, 56 : 
36 L. T. 33S ; 25 W. R. 422.— C.A. 


Benett v. Peninsular and Oriental Steam- 
boat Co. (1848) 18 L. J. C. P. 85 ; 6 C. B. 
775. — C.P., referred to. 

Read head (nr Redhead) r. Midland Rv. (1869) 
38 L. J. Q. B. 169 : L. E. 4 Q. B. 379. 388 9 B. A: S. 
519 ; 20 L. T. 628 ; 17 W. R. 737.— ex. CH. 

Cocksedge v. Fanshawe (1 783) 1 Dougl. 118: 
3 Bro. P. C. 690. — K.B. and H.L. (E.), 
discussed. 

Iieg. r. Rollett (1875) 44 L. J. M. C. 190; 
L. R. 10 Q. B. 469, 476 : 24 W. R. 26 : S. 0. 32 
L. T. 769. — q.b. ; Goodman r. Saltash Corpora- 
tion (1882) 52 L. J. Q. B. 193 ; 7 App. Cas. 633, 
640 ; 48 L. T. 239 ; 31 W. R. 293 : 47 J. P. 276. 
— H.L. (e.) ; Sewell r. Burdick (1884) 54 L. J. 
Q. B. 156 ; 10 App. Cas. 74. 99 ; 52 L. T. 445 ; 
33 W. R. 461 ; 5 Asp. M. C. 376.— H.L. (E.) 

Sopwith y. Sopwith (1861) 30 L. J. P. 131 ; 
2 Sw. & Tr. 160; 7 Jur. (N.S.) 554 ; 4 

L. T. 256. — sir c. CRESSWELL ; and Finney 
v. Finney (1868) 37 L. J. Mat. 43 : L. It. 
1 P. 483 ; 18 L. X. 489.— LORD PENZANCE, 
discussed. 

Carnegie r. Carnegie (1886) 17 L. R. Ir. 430. — 
warren, J. ; affirmed, C.A. 

Barber v. Lamb (1860) 29 L. J. C. P. 234 ; S 
C. B. (n.s.) 95 ; 6 Jur. (N.s.) 981 ; S W. R. 
4G1. — C.P. 

Distinguished , Frayes r. Worms (1861) 10 
C. B. (N.s.) 149. — C.P. ; referred to, Taylor r. 
Holland (1902) 71 L. J. K. B. 278; [1902] 1 

K. B. 676, 681 ; 86 L. T. 22S ; 50 W. R. 558.— 

JELF, J. 

Bedford (Earl) y. Exeter (Bishop) (1617) 
Hob. 137. — C.P. ; and Rawlins on y. Oriet 
(1689) 1 Show. 75 ; Garth. 96.— K.B., 
approved. 

Henry r. Goldney (1S46) 15 M. & W. 494 ; 15 

L. J. Ex. 298 ; 4 D. & L. 6 ; 10 Jur. 430. — EX. 
platt, B. — The true rule ■ is laid down in 

Bedford (Duke) v. Exeter (Bishop) and in Baw- 
\ linson v. Oriet , that a man is not to be twice 
vexed for the same cause. — p. 299. 

Boyce v. Douglas (1807) 1 Camp. 60. — C.J., 
dictum disapjmn'ed. 

King v. Hoare (1844) 14 L. J. Ex. 29 ; 13 

M. & W. 494; 2 D. & L. 382.— EX., 
explained and not applied. And see. 
col. 2477. 

Henry v. Goldney (1S46) 15 L. J. Ex. 298 ; 15 

M. & W. 494 ;4DA L. 6 ; 10 Jur. 439.— EX. 

I [In Boyce v. Douglas, it was ruled by Ellen- 
borough, O.J., that where two parties guilty of 
an assault are sued separately, the pendency of 
one action may be pleaded in abatement of the 
other.] 

pollock, C.B. — The language of Lord Ellen - 
borough, in Boyce, v. Douglas, is a mere casual 
remark, not called for, and, therefore, not 
amounting to a decision. ... If Mr. Bramwell 
is right, and this plea may be pleaded in tort, it 
may also be pleaded in contract ; but there are 
no dicta, and no precedents in support of such a 
position, except the language of Lord Ellen - 
borough.— p. 299. 

rolfe, B. — King y. Iloare has no bearing 
upon the question. The decision there was, that 
a judgment recovered against one of two joint 
debtors is a bar to an action against the other ; 
and it proceeded on the ground that the plaintiff 
was going on to judgment in a matter that had 
passed in rem jud i eatam. — p. 300. 
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King v. Hoare (supra): 

Commented on, Baker r. Sayers (1868) 17 L. T. 
571). — BLACKBURN, J. ; referred to, Wheal Lud- 
cott. and Wrey Consols Mines, In re, Jackson, Ex 
parte (I860) 21 L. T. 87 ; 17 W. R. 745.— L.JJ. 

Kendall v. Hamilton (1S79) 48 L. J. C. P. 

705 ; 4 App. Cas. 504 ; 41 L. T. 418 ; 28 

W. B. 97. — B.L. (e.), referred to. 

McRae, In re. Forster t. Davis, Korden v. 
McRae (1888) 53 L. J. Ch. 1132; 25 Oh. D. 
10 ; 49 L. T. 544 : 32 W. R. 304.— KAY, J. and 
c.a. cotton and lindley, l.jj. 

King v. Hoare Qsvpra'), and Kendall v. 

Hamilton, referred to. 

Davison, in re, Chandler, Ex parte (1884) 13 
Q. B. D. 50 ; 50 L. T. 035.— CAVE, J. 

King y. Hoare and Kendall v. Hamilton, 

discussed. 

Munster v. Cox (1S85) 10 App. Cas. 680; 55 
L. J. Q. B. 108 ; 53 L. T. 474 ; 84 W. R. 461.— 
H.L. (E.). 

lord BLACKBURN.— There is a difficulty in 
the case which I am about to mention, and I do 
not know whether or not it has been thoroughly 
considered. It may very well be that when you 
are serving the partners, who are all ostensible 
partners, and you know who are the partners, 
there may be no difficulty, when you have served 
one partner and an appearance is entered, in 
going on against the firm and getting your judg- 
ment ultimately. But King v. Hoare (and a 
comparatively recent case in the H. L. \ Kendall 
v. Hamilton ] went to the same point) shows 
that where there is a dormant and concealed 
partner, your getting judgment for a joint debt 
against the other partners will bar yon from 
commencing an action against that concealed 
principal, because the mere fact of the judgment 
without execution turns it into re.m judicatam , 
and it is a bar. There may be difficulties 
arising in such cases as that. — p. 68S. 

King v. Hoare and Kendall v. Hamilton, 

referred to. 

Odell Cormack (1887) 19 Q. B. D. 223, 22S. 
— HAWKINS, J. 

Kendall v. Hamilton, considered and allied. 

King v. Hoare, discussed. ' 

Pilley r. Robinson (1887) 57 L. J. Q. B. 54 ; 
20 Q. B. D. 155 ; 58 L. T. 1X0 ; 36 W. R. 269.— 
STEPHEN and CHARLES, JJ. 

King v. Hoare, not applied, 

Kendall v. Hamilton, referred to. 

Westmorland Green and Blue Slate Co. r. 
Feilden (1891) 60 L. J. Ch. 680 ; [1891] 3 Ch. 
15, 22 ; 65 L. T. 428 ; 40 W. R. 23. — KEKEWICH, 
J., affirmed C.A. 

King v. Hoare, not applied. t 

Penny v. Wimbledon Urban Council (1899) 68 
L. J. Q. B. 704 ; [1899] 2 Q. B. 72 (post, col. 2478). 

Kendall v. Hamilton. 

Discussed , Wilson, Son & Co. v. Killick (1893) 
62 L. J. Q. B. 245 ; S. C. nom. Wilson, Sons & 
Co. <o. Balearres Brook Steamship Co. f 1893] 1 
Q. B. 422 ; 4 R. 286 ; 68 L, T. 312 ; 41 W. R. 
486 ; 7 Asp. M. C. 321. — C.A. ; referred to, 
Robinson y. Geisel (1894) 64 L. J. Q. B. 52. — 
C.A. ; distinguished , Hall v. Sim (1894) 10 Times 
L. R. 463.— CHARLES and COLLINS, JJ. And see 
“Estoppel,” vol. i., col. 1010. 


Seddon v. Tutop (179 my > Term Rep. 007 ; 3 
R. R. 274. — K.B.. he vrrcd to. 

Stevens r. Tillett (18'R. D.O L. J. C. P. 58, 74 ; 
L. R. 6 C. P. 147, Kthat 23 L. T. 022.— c.P. ; 
Jones r. Brassey (18? claii24 L. T. 947. — ex. ; 
Brunsden r. Humphn and 1884) 53 L. J. Q. B. 
476; 14 Q. B. D. 14P,’e 17; 51 L. T. 529 ; 32 
W. R. 944 ; 49 J. P. 4.— cj.A. 

Thurman v. Wild (U840) 11 A. & E. 453 ; 3 
P. & D. 289. — Q.B I, not applied. 

Pennv r. Wimbledon /Urban Council (1899) 68 
L. J. Q.‘ B. 704 ; [1899f] 2 Q. B. 72 ; 80 L. T. 
615 ; 47 W. R. 565 ; C>p J. P. 406.— C.A. 

V. williams, L.J. — -/Here one of the defendants 
has improved his position by making a payment 
into Court. Why should the other, who made 
no such payment, bej put in the same improved 
position ? King v. Moore (stqrra, col. 2476) and 
Thurman v. Wild 1 are cited as authorities 
entitling him to be /put in that position, because 
they decide that /satisfaction by one of two 
persons jointly liable is a satisfaction of the 
whole liability. But those cases have no appli- 
cation here, for there never was any satisfaction 
of this cause of Action against the council by the 
mere payment Into Court by the contractor. — 
p. 707. 

Barrs v. Jackson (1842) 1 Y. & C. C. C. 585. — 
7.-C. ; reversed, (1845) 14 L. J. Ch. 433 ; 1 Ph. 
582 ; 9 Jur. 609.— L.c. 

Barrs v. Jackson. 

Approved, but not applied, Spencer v. Williams 
(1871) 40 L. J. P. 45 ; L. R. 2 P. 230, 235 ; 24 
L. T. 513 ; 19 W. R. 703.— LORD PENZANCE ; 
referred to, Tekait Doorga Persad Singh v. 
Tekaitni Doorga Konwari (1878) L. R. 5 Ind. 
App. 149, 158. — P.c. ; principle applied , Gillooly 
•v. Plunkett (1882) 9 L. R. Ir. 324, 335.— V.-c. 

Barrs v. Jackson, discussed. 

Abouloff v. Oppenheimer (1S82) 10 Q. B. D. 
295 ; 52 L. J. Q. B. 1 ; 47 L. T. 325 ; 31 W. R. 
57.— C.A. • 

brett, L.J. — It has been contended that the 
same issue ought not to be tried in an English 
Court which was tried in the Russian Courts, 
but I agree that the question whether the 
Russian Courts were deceived never could be an 
issue in the action tried before them. That 
question might be raised in the Russian Courts 
in order to determine the matters which were in 
issue; but I think it is true to say that the 
judgment of Knight Bruce, V.-C., in Barrs v. 
Jackson does show that the mere fact of evidence 
having been brought forward to substantiate or 
defeat one issue, does not prevent a party from 
bringing forward the same evidence in a sub- 
sequent action between the same parties, either 
to maintain or to defend other issues raised 
therein. — p. 306. 

Barrs v. Jackson, referred to. 

Pittapur Rajah v. Sri Rajah Row Buchi 
(1884) L. R. 12 Ind. App. 1619.— P.c. ; Caird r. 
Moss (1886) 55 L. J. Ch. 854 ; 33 Ch. D. 22, 28 ; 
55 L. T. 453 ; 35 W. R. 52 ; 5 Asp. M. C. 565.— 
KAY, J. (reversed, C.A.) : Allsop and Joy’s Con- 
tract, In re (1889) 61 L. T. 213, 215.— chitty, J. ; 
De Penny, In re, De Penny v. Christie (1891) 60 
L. J. Ch. 518 ; [1891] 2 Ch. 63 ; 64 - L. T. 521 ; 
39 W. R. 571.— chitty, j. ; IrishTLand Com- 
mission v. Ryan [1900] 2 Ir. R. 563, 584.— C.A. 
And see “ Estoppel,” vol. i., col. 1008.1 
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Gregory -trS^leB^orth (1747) 3 Atk. 626. — 
L.C. 

Approved^ Soor^moniee Davee r. Suddanund 
Mohapatter (1 'j 7S) L. R:, .Ind. App. Suppl. 212. 
— P.c. ; applied , Tekait jDoorga PersacL Singh v. 
Tekaitni Doorga Ivonwai'i (187S) L. R. 5 Ind. 
App. 149. — P.c. 

Outram v. Morewojod (1303) 3 East 34G ; 7 
R. R. 473. — k.b.*, discussed. 

Pittapur Rajah v. Sri^Rqah RowBuchi (1884) 
L. R. 12 Incl. App. 16. — *PC. ; Irish Land Com- 
mission r. Ryan [1900J./2 Ir. R. 584. — C.A. 
ASHBOURNE, L.C., FITZG^BON and HOLMES. L.JJ. 

Bex v. Turner (181'G) 5 M. & S. 206.— 
K.R.. questioned. \ 

Elkin l\ Jansen (or Janson) (1845) 14 L. J. 
Ex. 201 ; 13 M. & W. 655 ; 9 Jur. 353. — EX. 

[Counsel cited the following from the judg- 
ment of Bayley, J., in Rex v. Turner :] “I 
have always understood it to he a general rule 
that if a negative averment be made by one 
party, which is peculiarly within the knowledge 
of the other, the party within whose knowledge 
it lies and who asserts the affirmative, is to prove 
it, and not he who avers the negative.” 

ALDERSON, B. — I doubt, whether, as a general 
rule, these expressions are not too strong : they 
are right as to the weight of the evidence, but 
there should be some evidence in order to cast 
the onus on the other side. — p. 203. 

Rex v. Turner and Elkin v. Jansen (or 
Janson), discussed. 

Mahony v. Waterford, Limerick and Western 
By. (1899) [1900] 2 Ir. R. 273.— Q.B.D., 
commented on. 

Graham v. Belfast and Northern Counties Ry. 
(1900) [1901] 2 Ir. R. 13.— Q.B.D. 

Goodburne v. Bowman (1833) 2 L. J. C. P. 
148 ; 9 Bing. 532 ; 2 Moore & Sc. 700 ; 
35 R. R. 604. — C.P.. dicta considered. 

G Wynne v. BurneSL (1S40) 7 Cl. & F. 572; 
West 342; 1 Scott (n.r.) 711; (5 Bing, (n.c.) 
853. — H.L. (e.) ; reversing (1835) 2 Bing. (n.S.) 
7 ; 2 Scott 16. — EX. CH. ; which had reversed 
S. C. no in . Collins r. Gwynne (1833) 2 L. J. O. P. 
249 ; 9 Bing. 544 ; 2 Moore & Sc. 040. — c.p. 

Smith v. Nicolls (1839) 8 L. J. C. P. 92 ; 5 
Bing. (N.c.) 208 ; 7 Scott 147 ; 7 D. P. C. 
282; 1 Am. 474. — C.P., applied. 

Bank of Australasia -v. Harding (1850) 9 C. B. 
661 (post, col. 24S0). — C.P. ; Brine v. G. W. Ry. 
(1862) 31 L. J. Q. B. 101 ; 2 B. & S. 402 ; 8 
Jur. (N.S.) 410 ; 6 L. T. 50 ; 10 W. R. 341.— 
Q.B. ; COCKBURN, C.J. dissenting ; Mecredy v. 
Taylor (1S73) Ir. R. 7 C. L. 256, 267.— EX. CH. 
(see judgment of O’BRIEN, J. dissenting). 

Smith v, Nicolls, referred to. 

King and Beesley, In re, and Ex parte (1894) 
[1895] 1 Q. B. 189 ; 64 L. J. Q. B. 126 ; 15 R. 
22 ; 71 L. T. 580 ; 43 W. R. 78 ; 1 Manson 505. 
—V. WILLIAMS and KENNEDY, JJ. 

Kennedy, j. — There are good reasons why at 
common law the recovery of a judgment should 
afford a perfectly good defence or plea in bar, 
for the Court has already given by the judgment 
the relief sought by the plaintiff, and entirely 
fresh proceedings on his part could only result 
in his obtaining another judgment ; this was 
pointed out by Tindal, C.J. in Smith v. Kieolls, 
and is consistent with common sense. But the 


same rule has never been applied to bankruptcy 
proceedings ; a judgment is primd facie con- 
clusive evidence of the existence of the debt 
upon which it is founded, and it’s existence is no 
bar to the creditor's obtaining his rights on the 
debt which existed before the judgment. — p. 193. 

Bank of Australasia v. Harding (1S50) 19 
L. J. C. P. 345 ; 9 C. B. 661 : 14 Jur. 
1094.— C.P. 

Referred to. Godard v. Gray (1870) 40 L. J. 
Q. B. 62 : L. R. 6 Q. B. 139 ; 24 L. T. 89; 19 
W. R. 348. — Q.B. : applied , Copin v. Adamson 
(1874) 43 L. J. Ex. 161 ; L. R. 9 Ex. 345 : 31 
L. T. 242 : 22 W. R. 658.— EX. (KELLY, c.B. 
dissenting on one point). And see Trufort, In re, 
Trafford -t\ Blane (1887) 57 L. J. Gh. 135 : 30 
Oh. D. 600; 57 L. T. 674 ; 36 W. R. 163.— 
STIRLING, J. 

Original Hartlepool Collieries Co. v. Gibb, 
(1877) 46 L. J. Oh. 311 ; 5 Ch. 13. 713; 
36 L. T. 433. — JESSEL, M.R., not followed. 

Vavasseur v. Krupp (1880) 15 Ch. D. 474 ; 
28 W. R. 366. — jessel, m.r., questioned. 

Beddall r. .Maitland (1881) 17 Ch. D. 174 ; 50 
L. J. Ch. 401 ; 44 L. T. 249 ; 29 W. R. 4S4. 

fry, #T. — The point which now arises for my 
determination is one upon which the present M.R. 
has, in Original Hartlepool Collieries Co. v. Gibb , 
expressed a decided opinion. He has held that 
the damages claimed by a counterclaim must be 
limited to the date when the writ in the original 
action was issued. The result of that, of course, 
is this, that a counterclaim can never extend to 
any right of action subsequent to the date of the 
original writ. The point is one of very great 
importance as regulating the procedure under 
the Judicature Acts, and as I have the misfortune 
to differ in opinion from the M.R., I desire to 
encourage an application to the C. A., in order 
that the question may be finally determined. — 
p. ISO. . . . The M.R. has, no doubt-, in Varan - 
scar v. Krupp, held that a counterclaim fails or 
f alls to the ground with the original action. But, 
if the view of the late L.C .J. of England and of 
Brett, L.J., and also, I may add, of Manisty, J., 
in Stouhe v. Taylor ( (1880) 49 L. J. Q. B. 857 ; 
5 Q. B. D. 569, posh, col. 2486), be the correct one 
— viz., that the counterclaim constitutes a wholly 
independent action, it would seem, to say the 
least, doubtful whether the decision in Vavasseur 
v. Krupp is correct. — p. 183. 

Original Hartlepool Collieries Co. v. Gibb. 

Referred to, Toke v. Andrews (1882) 51 L. J. 
Q. B. 281 ; 8 Q. B. D. 428 ; 30 W. R. 659.— 
field, j. and huddleston, b. ; considered, 
Barber r. Penley (1893) 62 L. J. Gh. 623 ; [1893] 
2 Gh. 447 ; 3 R. 489 ; 68 L. T. 662.— NORTH, J. ; 
approved and adopted, Lowdens r. Kcaveney 
(1901) [1903] 2 Ir. R. 82, 88.— K.B.D. 

Vavasseur v. Krupp (supra), explained. 

Gathercole v. Smith (1881) 50 L. J. Q. B. 
681 ; 7 Q. B. D. 626 ; 45 L. T. 106 ; 29 W. R. 
577 ; 45 J. P. 812.— C.A. ; BRAMWELL, l.J. dis- 
senting on one point. ’ 

Vavasseur v. Krupp, overruled. 

McGowan v. Middleton (1883) 11 Q. B. D. 
464 ; 52 L. J. Q. B. 355 ; 31 W. R. 835.— C.A. 
See post, col. 2481. 

Vavasseur v. Krupp, referred to. 

Caroli v. Hirst (1883) 4S L. T. 759; 31 W. R. 
839,— KAY, J. 


o.c. 


79 
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Vavasseur v. Krupp (gupm), distinguished. 

Moser r. Marsden (1892) 61 L. J.Ch. 319; 
[1892] 1 Ch. 487 ; 66 L. T. 570 ; 40 W. E. 520. 
— C.A. LINDLEY and KAY, L.JJ. 

Beddall v. Maitland (supra, col. 2480), 
discussed. 

Gray v. Webb (1SS2) 51 L. J. Ch. S15 ; 21 
Ch. D. 802 ; 46 L. T. 913 ; 31 W. R. 8.— KAY, J. 

Beddall v. Maitland, approved. 

McGowan r. Middleton (j pouf). 

Beddall v. Maitland, commented on. 

Scott e. Brown (1884) 51 L. T. 746. — KAY, J. 

Beddall v. Maitland, referred to. 

Craig v. Boyd (1900) [1901] 2 Ir. B. 045.— 
ANDREWS, J. * 

McGowan v. Middleton (1883) 52 L. J. Q. B. 
355 ; 11 Q. B. D. 464 ; 31 W. B. 835. — C.A. 
BRETT, M.R. and BOWEN, L.J.. referred to. 

Caroli *. Hirst (1SS3) 48 L. T. 759 ; HI W. B. 
389.— KAY. .T. 

McGowan v. Middleton, applied. 

Lewin v. Trimming (1888) 21 Q. B. D. 230, 
234 ; 59 L. T. 511 ; 37 W. B. 16.— HUDDLESTON, 
B. and CHARLES, J. 

McGowan v. Middleton, referred to. 

Anion v. Bobbett (1889) 22 Q. B. D. 543 ; 58 
L. J. Q. B. 219 ; 60 L. T. 912 ; 37 W. R, 829. 
—C.A. ESHER, M.R., BOWEN and FRY, L.JJ. 

bowen, L.J. — This case illustrates the rule in 
somewhat the same way as McGowan y. Middle- 
ton, , in which the question was whether a plaintiff 
who was met by a counterclaim was at liberty 
by discontinuing his own claim to put an end to 
the counterclaim. How, if a counterclaim is to 
be treated as haYiug no vitality except as a bar to 
the action, it becomes a defence and not a counter- 
claim ; but, as was said in that case, it is more 
than a defence, it is in the nature of a proceeding 
in a cross-action, and when necessary for the pur- 
poses of justice it must be so treated. — p. 547. 

Amon v. Bobbett, applied. 

Westacott r. Be van (1891) 60 L. J. Q. B. 536 ; 
[1S91] 1 Q. B. 774 ; 65 L. T. 263 ; 39 W. K. 363. 
—WILLS and v. WILLIAMS, JJ. ; Levi r. Anglo- 
Continental Gold Reefs of Rhodesia (post). 

Westacott v. Bevan, commented on. 

Stumore v. Campbell & Co. (1891) 61 L. J. 
Q. B. 463 ; [1892] 1 Q. B. 314 ; 66 L. T. 218 ; 
40 W. B. 101. — C.A. 

Stumore v. Campbell & Co., distinguished. 

Runtz v. Longbourne (1S92) 8 Times L. B. 
568.— MATHEW, J. 

Stumore v. Campbell & Co., applied. 

Levi v. Anglo- Continental Gold Reefs of 
Rhodesia (1902) 71 L. J. K. B. 789 ; [1902] 2 
K. B. 481 ; 86 L. T. 857 ; 50 W. B. 625.— C.A. 

mathew, l.j. — F urther, we have the decisions 
of Lord Esher in Stumore v. Campbell J>' Co. . 
and of Bowen, L.J., in Amon v. Bobbett (snpra)\ 
which show that a counterclaim is a cross-action, 
and, if that be so, there is no difficulty in a 
plaintiff in the action who becomes a defendant 
in the cross-action being allowed to bring in as 
a third party one against whom he claims con- 
tribution or indemnity. — p. 790. 

Wodehouse v. Earebrother (1855) 25 L. J. 
Q. B. 18 ; 5 El. & Bl. 277 ; 1 Jur. (N.S.) 
798 . — q.b., referred to. 

Jeffs r. Day (po;t). 



U3 

Jeffs v. Day (1SGG) 35^.!T. Q. B. 9!) : L. R. 
1 Q. B. 372. - ■’ 


Commented on. Slateib p Jones (1873) 42 
L. J. Ex. 102 ; L. B. SV, .. 186, 194 ; 29 L. T. 

-ITT -OO-l.r -r* Cntin 7-..T 1 



Eolfe v. Maclar. 4.— CS76) 3 Ch. D. 106 : 24 
W. R.816.— * ldn , v.-C. 

Followed , Aitken _ 0 jOunhar (1877) 46 L. J. 
Ch. 48*.) ; 25 W. Li. ^6.— MALINS, V.-C. ; not 
followed , Benbow r. > 0 ow (1880) 49 L. J. Ch. 
259 ; 13 Ch. D. 553 ; 4d2 L. T. 14 ; 28 W. Li. 3S4. 
—BACON, V.-C. ■ 

Manchester, Sheffield & Lincolnshire Ey. 
v. Brooks (1877) 46 L. J. Ex. 244 : 2 Ex. 
D. 243 ; 36 1/ T. 103 ; 25 W. B. 413.— 
EX. D., referred- to. 

Craig r. Boyd (1/900) [1901] 2 Ir. R. 645.— 

ANDREWS, J. / 


Mostyn v. Wfest Mostyn Coal Co. (1876) 45 
L. J. C. P./401 ; 1 C. P. D. 145 ; 34 L. T. 
324 ; 24 W. R. 401. — C.P.D., applied. 
Breslauer r. Barwick (1876) 36 L. T. 52. — 
-BRETT and GROVE, JJ. 

Mostyn vi West Mostyn Coal Co. and 
Hirschfi/eld v. L. B. & S. C. Ey. (1876) 46 
» L. J. Q. B. 94 ;2Q. B.D.1; 35 L. T. 
473. — Q.B.D., eommented on. 

Cairo! r. M6ss (1886) 55 L. J. Ch. 854 ; 33 Ch. 
D. 22 ; 55 L. ; T. 453 ; 35 W. R. 52 ; 5 Asp. M. C. 
565. — kay, J. ; reversed, C.A. cotton, lindley 
and LOPEg, l.jj. 


Milan Tramways Co., In re, Theys, Ex parte 
(1882) 52 L. J. Ch. 29 ; 22 Ch. D. 122 ; 48 L. T. 
213; 31 W. R. 107.— KAY, J. ; ath'rmed, (1884) 
53 L. J. Ch. 1008 ; 25 Ch. D. 587 ; 50 L. T. 545 ; 
32 W. R. 601.— C.A. 


Milan Tramways Co., In re, Theys, Ex parte, 

discussed and distinguished. 
Newfoundland Government v. Newfoundland 
By. (1888) 57 L. J. P. C. 55 ; 13 App. Gas. 199 ; 
»>8 L. T. 285. — P.C. 


Milan Tramways Co., In re^Theys, Ex parte, 

referred to. 

Auriferous Properties, Ltd., In re (No. 1) 
(1898) 67 L. 0. Ch. 367; [1898] 1 Ch. 691; 79 
L. T. 71 ; 47 \Y. R. 75 ; 5 Manson 260. — WRIGHT, 
j. ; Auriferous Properties, Ltd., In re (No. 2) 67 
L. J. Ch. 574 ; [1898] 2 Ch. 428; 79 L. T. 71 ; 

47 W. B. 75 ; 5 Manson 260 WRIGHT, j. ; 

Fryer v. Ewart (1902) 71 L. J. Ch. 433 ; [1902J 
A. C. 187; 86 L. T. 242 ; 9 Manson 281. —h.l. (e.). 
And see “ Company,” vol. i., col. 608. 

Atwood v. Millar (1876) 20 Sol. J. 218.— 
lindley, J. •; and Macdonald v. Bode 
(1876) W. N. 23.— LINDLEY, J., distin- 
guished. 

Nayior r. Farrer (1S78) 26 W. R. 809. — jessel, 
m.r. 


Macdonald v. Bode, discussed and not 
followed. 

Tagart & Co. r. Marcus & Co. (1S8S) 36 W. R. 
469.— HUDDLESTON, B. and MANISTY, J. 

Barber v. Blaiberg (1882) 51 L. J. Ch. 509 ; 
19 Ch. D. 473 ; 46 L. T. 52 ; 30 W. R. 362. 
— fry, j., explained. ^ 

Compton v. Preston (1882) 21 Ch. D. 138 ; 51 
L. J. Ch. 680 ; 47 L. T. 122 ; 30 W. R. 563. 
fry, J. — There I held that what was called a 
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counterclaim was really not a counterclaim at 
all. — p. HO. 

Shephard v. Beanie (1876) 2 Oh. D. 223 ; 45 
L. J. Oh. 429 ; 24 W. R. 363. — HALL, V.-C., 
not folloived. 

Furness r. Booth (1876) 4 Ch. D. 5S6 ; 46 L. J. 
Oh. 112; 25 W. R. 267. 

jessel, M.E. — With regard to Shephard v. 
Beane I do not think the V.-C. intended to lay 
down that a “ counterclaim M is the right form of 
such a pleading as between co-defendants. He 
does not, in fact, use the word in his decision, and 
it seems to me, therefore, that the head-note of 
the case is incorrect in sb laying it down. — p. 587. 

Shephard v. Beane, disapproved. 

Harris r. Gamble (187-7). 6 Ch. D. 74S ; 46 
L. J. Ch. 768. 

hall, v.-C. — Shephard v. Beane was an 
irregular application for the direction of the 
Court, which, perhaps, ought not to have been 
entertained (p. 751). I may add, that I consider 
that Shephard v. Beane ought not to be cited as 
an authority. — p. 752. 

Furness v. Booth (supra), explained. 

Turner i\ Hednesford Gas Co. (1878) 3 Ex. D. 
145; 47 L. J. Ex. 29G; 38 L. T. 8; 26 W. R. 
308.— C. A. 

cotton, L.J. — In Furness v. Booth - the ques- 
tion was whether or no there was any counter- 
claim, and it was decided that there was no 
counterclaim ; here the question is whether 
there is a good counterclaim. I think clearly 
that there is. — p. 152. 

Turner v. Hednesford Gas Co., referred, to. 

Central African Trading Co. r. Grove (1879) 
48 L. J. Q. B. 510.— C.A. 

Turner v. Hednesford Gas Co., discussed. 

Pender r. Taddei (1898) 67 L. J. Q. B. 703 ; 
[1S9S] 1 Q. B. 79S ; 78 L. T. 581 ; 46 \V. R. 452. 
— C.A. « 

A. L. SMITH, L.J. — He [the defendant] is not 
by his counterclaim* raising any question between 
himself and the plaintiffs along with any other 
person within the meaning of Ord. XXI. r. 11. 
The question he raises is a question between 
himself along with another person and the plain- 
tiffs, and he makes Bellani a defendant to the 
counterclaim when he ought to be a co-plaintiff. 
In my opinion the defendant cannot do indirectly 
what the rule does not, as it appears to me, 
enable him to do directly. In so holding there 
is nothing inconsistent between our decision and 
what was said by Bramwell, L.J., in Turner v. 
Hednesford Gas Co. — p. 704. CHITTY and 
COLLINS, L.JJ. concurred. 

Street v. Gover (1877) 46 L. J. Q. B. 582 : 
2 Q. B. D. 498 ; 36 L. T. 766 ; 25 W. R. 
750. — mellor and lush, jj ., followed. 

Toke v. Andrews (1882) 51 L. J. Q. B. 281 ; 
8 Q. B. D. 428 ; 30 W. R. 659.— field, j. 
and HUDDLESTON, B., distinguished. 

Alcoy & Gandia Ry. r. Greenhill (1895) 65 
L. J. Ch. 99 ; [1896] 1 Ch. 19 ; 73 L. T. 452 ; 44 
W. R. 117.— C.A. 

A. l. smith, l.j. — In my opinion Field, J. 
and Huddleston, B. did not decide what it is 
now said that they did. In the first place, they 
had not to decide upon the construction of 
Ord. XY p. r. 8. What they decided was that, 
where a plaintiff sued a defendant and the 
defendant counterclaimed against the plaintiff, 
the plaintiff could counterclaim against the 


counterclaim of the defendant for a cause of action 
which accrued to the plaintiff after the issue of 
the writ. That was all those learned judges 
decided. ... It is no decision that a person 
brought in by a defendant can counterclaim 
against an original plaintiff. It -is true that 
Field. J. points out that Lush, J. [in Street v. 
Gorer] had doubts as to whether he was placing 
the correct construction upon the word “ reply” 
in Ord. XXII. r. 8. but he and Mellor. J. did never- 
theless expressly hold that the word “ reply ” did 
not include a counterclaim, and so it has remained 
until the present time. ... In Eden v. Wear- 
dale Iron and Coal Co. [ (1SS4) 54 L. J. Ch. 384 ; 
28 Ch. D. 333 ; see supra, col. 2343], in which a 
third party was brought in by a defendant under 
Ord. XVI. r. 48. in order that the defendant 
might obtain indemnity or contribution from 
him, it was argued that such third party could 
file a counterclaim against the original piaintiff ; 
but this Court held that he could not, and 
Bowen, L.J. and Fry, L.J. pointed out the 
inconveniences which would arise if this were 
allowed, and similar inconveniences would, as it 
appears to me, arise in the present case if the 
application were allowed. — p. 100. 

RIUBY, l.j. to the same effect-. 

Toke v. Andrews, approved, and followed. 

James v. Page (1888) 85 L. T. Jour., 
p. 157. — q.b.d., discussed. 

Renton, Gibbs & Co. r. Neville & Co. (1900) 
69 L. J. Q. B. 514 ; [1900] 2 Q. B. 181, 185 ; 82 
L. T. 446 ; 48 W. R. 532.— C.A. 

Collins, l.j. — The technical point is taken 
that this is a counterclaim set up by the plaintiffs 
in reply, and that the R. S. U. do not contem- 
plate such a proceeding ; and we are referred to 
James v. Page as deciding that such a course 
is not open to a plaintiff. Upon that case there 
is the incidental observation to be made that the 
claim there set up was intended not as a shield 
but as a- sword. ... In that case [ Take v. 
Andrews'] the plaintiff had brought an action 
for arrears of rent. After the writ, but before 
the statement of claim was delivered, the tenancy 
determined, and the defendant became entitled 
to an outgoing valuation, for which, in so far 
as it exceeded the plaintiff’s claim, he counter- 
claimed. In answer to this the plaintiff, in his 
reply, claimed the quarter’s rent due on the 
determination of the tenancy and a certain sum 
for tithe- rent charge left unpaid by the defen- 
dant-. There was no machinery in that case, any 
more than in the present, to allow such a claim 
to be set up in the reply. Yet the Coui*t held 
that it would be unjust* to strike out the claims 
set up in reply. ... I think that Tohe v. 
Andreios was a just decision. — p. 516. 

romer, L.J. — I agree that, as a rule, if a 
plaintiff wants to set -up an additional claim he 
should do so by amendment of the statement of 
claim in regular course — James v. Page — but 
that rule has exceptions. . . . The Court has 
jurisdiction by way of exception to allow a 
plaintiff to set up a cause of action as counter- 
claim to the defendant’s counterclaim. In my 
opinion, Tohe v. Andrews is right in principle, 
and ought to be followed. That case worked a 
great deal of good. — p. 517. 

Young v. Kitchin (1871) 47 L. J. Ex. 579 ; 
3 Ex. D. 127 ; 26 W. R. 403.— cleasby, 
b.. approved . 

Newfoundland Government v. Newfoundland 

79—2 
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By. (18SS) 13 App. Cas. 199 ; 57 L. J. P. C. 
35 ; 68 L. T. 285.— P.C. 

LOUD HOBHOUSE (for the Court). — Unliqui- 
dated damages may now be set off as between the 
original parties, and also against an assignee if 
flowing out of and inseparably connected with 
the dealings and transactions which also give rise 
to the subject of the assignment. It appears to 
their lordships that in the cited case of Young v. 
Jut el tin the decision to allow the counterclaim 
was rested entirely on this principle. — p. 213. 

Cahill v. Kearney (1SG8) Tr. R. 2 C. L. 498. 
— C.P., distinguished. 

Whitt on v. Hanlon (1885) 3fi L. B. Ir. 137.143. 
— EX. D. 

Whitton v. Hanlon, applied. 

Wilson r. Burne (1888) 24 L. B. Tr. 14. 19.— 
K.B.D.. affirmed (1S89). — C.A. 

Holloway v. York (1S77) 25 W. B. 627. — 
JESSEL, M.R. , applied. 

C'rowc r. Barnicot (1877) 46 L. J. Ch. 855 ; 6 
Ch. D. 753 : 37 L. T. 68 ; 25 W. R. 789.— FEY, J. 

Holloway v. York, explained. 

Birmingham Estates Co. v. Smith (1880) 13 
Ch. D. 506 : 49 L. J. Ch. 251 ; 42 L. T. Ill : 28 
W. B. 666. ' 

jessel, si. r. — I did not decide in Holloway v. 
Yovh that a counterclaim should do any more 
than state the facts property on which the 
counterclaim was founded, i did not decide 
that they were to be stated all over again. . . . 
He need not print them all over again ; it is 
quite enough if he refer to them, and thereupon 
counterclaims. — p. 509. 

Holloway v. York, distinguished. 

Morony v. Guest (1878) 1 L. R. Ir. 564. — 
chatterton, v.-c. And see “ Bankruptcy,” 
vol. i., col. 163. 

Crowe v. Barnicot (1877) 46 L. J. Ch. 855 ; 
6 Ch. D. 755 ; 37 L. T. 68 : 25 W. B. 7S9; 
— fry, j., distinguished. 

Lees v. Patterson (1878) 7 Ch, D. SG6 ; 47 L. 
J. Ch. 616 ; 38 L. T. 451 ; 26 W. R. 399. 

fry, J. — In Crowe v. Barnicot the defendant 
only claimed damages “ for the loss he has 
sustained^ in consequence of his expenditure 
aforesaid.” Here the reference is to “the said 
two orders and writs of oie exeat- regno? which 
have been previously mentioned. I think this is 
unobjectionable. It is not necessary that a 
counterclaim should have the words “ by way 
of counterclaim” printed in big letters at the 
head of it. I think this case does not come 
within my ruling in Crowe v. Barnicot. — p. 868. 

Crowe v. Barnicot, discussed and principle 
approved. 

Morony r. Guest (1878) 1 L. B. Ir. 564.— 
CHATTERTON, V.-C. 

Padwiek v. Scott (1876) 45 L. J. Ch. 350 ; 2 
Ch. D. 736 ; 24 W. B. 723.— HALL, v.-C., 
discussed. 

Macdonald v. Carington (1878) 48 L. J. Ch. 
179 ; 4 C. P. D. 2S ; 39 L. T. 426 ; 27 W. B. 153. 
— DENMAN and BINDLEY, JJ. 

Padwiek v. Scott and Macdonald v. Carington, 

discussed. 

Gray v. Webb (1882) 53 L. J. Ch. 815 : 21 Ch. 
D, 80 2 ; 46 L. T. 913 ; 31 W. R. S.-KAY, J. 


Padwiek v. Scott, distinguished. 

Quinn r. Hession (3878) 4 JL. R. Ir. 35 . — ex. d. 
palles, c.b. distinguished the case on the 
ground that in it the counterclaim sought relief 
against other parties ^is well as against the 
plaintiff. / 

Stooke v. Taylor (1S8 p) 49 L. J. Q. B. 85 7 ; 5 
Q. B. D. 569 ; 43 JL T. 200 ; 29 W. R. 49 ; 
44 J. P. 748.— Q.B fa. field, j. dissenting. 
Bef erred to , Baines v\/ Bromley (1880) 50 L. J. 
Q. B. 1 29 : 6 Q. B. D. 3 9/7 ; 43 L.T. 735 ; 29 W. B. 
245.— pollock, B. (reversed, (1 881) 50 L. J. Q. B. 
465 ; 6 Q. B. D. 691 : /44 L. T. 915 ; 29 W. B. 
706.— C.A.) : approved. /Beddall r. Maitland (1881) 
50 L. J. Ch! 401 ; 17 fCh. D. 174 ; 44 L. T. 249 ; 
29 W. B. 4S1. — FRY. .7. (sec supra , col. 2480) ; re- 
ferred to, Toke r. Andrews (1882) 51 L. J. Q. P>. 
281 : 8 Q. B. D. 4285 ; 30 W. B. 659.— FIELD, J. 
and Huddleston, n. ; applied , Lund v. Campbell 
(1885) 54 L. J. Q. B. 281 ; 14 Q. B. D. 821, 830 ; 
53 L. T. 900; 33i W. E. 530.— C.A. : referred 
to, Tagart & Co. Ir. Marcus & Co. (188S) 36 W. 
B. 469. — HUDDI-iESTON, B. and MAN1STY, J. ; 
discussed, Griffiths v. Patterson (1888) 22 L. It. 
Ir. 656.— C.A. . 

Baines v. Bromley (1881) 50 L. J. Q. B. 465 ; 
6 Q. B. /D. 691 ; 44 L. T. 915 ; 29 W. B. 
r 70 6. — Ci A. ; reversing POLLOCK, b. (supra). 

Discussed, .'Brown, In re, Ward r. Morse 
(1883) 52 L. J. Ch. 524 ; 23 Ch. D. 377 ; 49 L. T. 
68 ; 31 W. B. 936. — C.A. : referred to. Shrapnel r. 
Laing (18S8) 57 L. J. Q. B. i95 ; 20 Q. B. D. 334 ; 
58 L. T. 70# ; 36 W. B. 297. — C.A. ESHER, M.R., 
FRY and LOPES, l.jj. ; Griffiths v. Patterson 
(1SS8) 22 ty. B. Ir. 656.— C.A. 

Baines v. Bromley and Brown, In re. Ward 
v. Morse (supra), discussed. 

Craig ir. Boyd (1900) [1901] 2 Ir. B. 645.— 
Andrews, J. And see “ Costs,” vol. i., cols. 726 
and 730. * 

Hewitt & Co.v. Blumer„& Co. (1886) 3 Times 
L. R. 221 . — c.a followed. 

SliTapnel r. Laing (post). 

Slirapnel v. Laing (1888) 57 L. J. Q. B. 195 : 
20 Q. B. I). 334 ; 58 L. T. 705 ; 36 W. Ri 
297. — C.A. 

Applied, Griffiths r. Patterson (18S8) 22 L. B. 
Ir. 656. — C.A. : followed, Pinska Angfartygs 
Aktiebolaget v. Brown, Toogood & Co. (1891) 7 
Times L. B. 578.— C.A. esher, M.R. and kay, 
L.J. ; distinguished, Westacott v. Bevan (1891) 
60 L. J. Q. B. 536 ; [1S91] 1 Q. B. 774 ; 65 L. T. 
263 ; 39 W. B. 369 . — wills and v. WILLIAMS, 
JJ. ; discussed , Craig v. Boyd (3900) [1901] 2 
Ir. B. 645.— Andrews, J. And see “Costs,” 
vol. i., col. 726. 

Shrapnel v. Laing and Griffiths^. Patterson, 

applied. 

Kennedy v. Healy (1S96) [1897] 2 Ir. R. 258. 
— EX. D. : affirmed, C.A. 

Hall v. Eve, 35 L. T. 735. — bacon, v.-c. ; 
reversed, (1876) 46 L. J. Ch. 145; 4 Ch.D.341 ; 
35 L. T. 926 ; 25 \\\ B. 177.— C.A. 

Hall v. Eve, approved. 

Copinger v. Spotten (1879) 3 L. B. Ir . 144. — v.-c. 
Hall v. Eve, applied. 

Dowson, Taylor & Co. r. Drosophone Co. 
(1895) 32 Eep. Pat. Cas. 95, 100 . — robinson, 
v.-c. ; affirmed, c.a. 
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Hall v. Eve, referred to. 

Ooppinger v. Norton (1901) [1902] 2 Ir. R. 232. 

— K.B.D. 

kenny, 3.— Halt- v. Eve, in tlie C. A. in 
England, decides that a plaintiff can, by his 
reply, confess and avoid. — p. 244. 

Wilders v. Stevens (1643) 15 L. J. Ex. 10S ; 
15 M. & W. 208. — EX., discussed. 
"Wilkinson e. CJnwin (.1881) 50 L. J. Q. B. 338 ; 
7 Q. B. D. 530 ; 45 L. f. 123 ; 29 W. II. 458.— 
c .A. BEAM WELL, BAGG- A.LLAY and BRETT , L. J J. 

Bishop v. Hayward (1791) 4 Term Rep. 470. 
— K.B., referred tit. 

Britten r. Webb (1S24)\2 B. k C. 483 ;3 D.& 
R. 650; 2 L. J. (o.S.) K. iB. 118.— K.B. 

Bishop v. Hayward, Britten v. Webb and 
Bonlcott v. Woolcott (1847) 17 L. J. Ex. 
149 ; 16 M. k W. 584. — EX., discussed. 
Morris r. Walker (1850) 19 L. J. Q. B. 401 : 
15 Q. B. 589 ; 14 Jur. 851.— Q.B. 

Britten v. Webb, distinguished. 

Wilkinson r. Unwin (1881) 50 L. J.Q. B. 338 ; 
7 Q. B. D. 636 ; 40 L. T. 123 ; 29 W. R. 458.— 
C.A. 

Smith v. Marsack (1848) 18 L. J. C. P. 65 ; 
6 C. B. 486 ; 6 D. & L. 363 ; 12 Jur. 1050. 
— C.P., approved. ^ 

Morris r. Walker (1850) 19 L. J. Q. B. 40 1 : 
15 Q. B. 589 ; 14 Jur. 851.— Q.B. 

Smith v. Marsack and Morris v. Walker, 
discussed. 

Wilkinson k Oo. i*. Unwin (1881) 50 L. J. Q. B. 
338 ; 7 Q. B. D. 636 : 46 L. T. 123 ; 29 W. R. 
458.— C .A. 

Summer# v. City Bank (1874) 43 L. J. C. P. 
261 : L. R. 9 C. P. 580 ; 31 L. T. 268.— 

C.P. 

Explained, Moore r. Robinson (1878) 48 L. J. 
Q. B. 156, 159 ; 40 L. T. 99 ; 27 W. It. 312.— 
LUSH, J. ; referred to, Reg. r. London Corporation 
(1 886) 55 L . J . M . 0 . 118; 16 Q. B. D. 772, 776 ; 
54 L. T. 761 ; 34 W. R. 544 ; 16 Cox C. C. 81 ; 
50 J. P. 614.— MATHEW and A. L. SMITH, 33. 

Williamson v. L. & N. W. By. (1879) 48 
L. J. Ch. 559 ; 12 Ch. D. 787 ; 27 W. R. 
724.— HALL, V.-C., applied. 

Kingston r. Corker (1S92) 29 L. II. Ir. 364. — 

CHATTERTON, V.-C. 

Williamson v. L. & N. W. By. and Howard 
v. Hill, W. N. (1887) p. 193.— NORTH, J., 
explained and not applied. 

Darbyshire r. Leigh (1896) 65 L. J. Q. B. 
360 ; [i896] 1 Q. B. 554 ; 74 L. T. 241 ; 44 
W. R. 452.— C.A. 

RIG-BY, l.j. — I n Howard v. Hill the objection 
was taken that the statement of claim did not 
disclose any reasonable cause of action. It 
happened that certain rules of a society were 
referred to in the statement of claim, and 
counsel for the defendants in support of the 
objection proposed to read other rules of the 
society. They were not allowed to do so, upon 
the ground that the only question was as to the 
sufficiency of the claim as it stood. In 
Williamson v. X. Sf X. W. Ilg. all that Hall, 
V.-C. decided was that to refer to an extraneous 
documenWi a pleading, and thus try to treat it 
as part of the pleading, was not proper pleading, 
and in rnv opinion that decision was quite right. 
— p. 362.“ | 


Le Bret v. Papillon (1804) 4 East 502 ; 7 
R. R. 610.— K.B. 

Hef erred to, Head r. Baldrey (1837) 7 L. J. 
Q. B. 94 ; 6 A. & E. 459.— K.B. (S.C. (1840) 9 

L. J. Q. B. 221 ; 11 A. k E. 906. — Q.B.) ; applied, 
Allen r. Hopkins (1844) 13 L. J. Ex. 316 ; 13 

M. k W. 94.— ex. 

Charnley v. Winstanley (1804) 5 East 266 ; 
1 Smith 433. — K.B. 

Distinguished , Marsh i\ Bulteel (1822) 5 
B. k Aid. 507 ; 1 D . & R. 106 : 2 Chitty 316.— 

K. B. : referred to, Head v. Baldrey (supra). 

Head v. Baldrey (supra), on question, of 
costs applied. 

Greaves Eastern Counties Ry. (1859) 28 

L. J. Q. B. 290 ; 1 El. & El. 761 ; 7 W. R. 453. 
—Q.B. 

Ashford v. Thornton (1818) 1 B. k Aid. 

405 ; 19 R. R. 349. — K.B., applied . 

Allen v. Hopkins (supra), adopted. 

Cobbett c. Grey (1850) 19 L. J. Ex. 137 ; 4 Ex. 
Y29— EX. 

Allen v. Hopkins and Cobbett v. Grey, 

discussed. 

Carlisle r. Whaley (1867) L. R. 2 H. L. 391 ; 
16 W. R. 229.— H.L. (E.). 

Jones v. Williams (1779) 1 Dougl. 214. 
— K.B., overruled. 

Barton c. Webb (1800) 8 Term Rep. 459. 

—K.B. 

Dunn v. Hill (1843) 12 L. J. Ex. 316 ; 11 
M. & W. 470.— EX. 

Distinguished , Payne v. Slienton (1S46) 16 
L. J. Q. B. 61.— Paterson, j. ; followed, Foster 
r. Gameee (1876) 45 L. J. Q. B. 576 ; 1 Q. B. D. 
666; 34 L. T. 248 ; 24 W. R. 319.— q.b.d. 

Dunn v. Hill and Foster v. Gamgee, 

distinguished. 

Harrison V. Abergavenny (Marquis) (1887) 
57 L. T. 360.— KAY, J. 

Stamps v. Birmingham, Wolverhampton 
and Stour Valley Ry. (1848) 7 Hare 251 : 
12 Jur. 720. — v.-c. ; affirmed. 17 L. J. Ch. 
431 ; 2 Pk. 673 ; 6 Railw. Cas. 123.— L.C., 
applied. 

Southall r. British Mutual Life Assurance 
Society (1869) 38 L. J. Ch. 711 — romilly, m.h. 

Greathead v. Bromley (1798) 7 Term Rep. 
455.— K.B. ; andLangmead v. Maple (1865) 
18 C. B. (N.S.) 255; 11 Jur. (N.S.) 177; 
12 L. T. 143 ; 13 W. R. 469.— C.P., 
referred to. 

Newington v. Levy (1870) 40 L. J. C. P. 29 ; 
L. R. 6 C. P. 180; 23 L. T. 595 ; 19 W. R. 473. 
—EX. CH. 

Langmead v. Maple, discussed. 

Tredegar (Lord) v. Windus (1875) 44 L. J. Ch. 
268 ; L. R. 19 Eq. 607, 614 : 32 L. T. 596; 23 
W. R. oil.— HALL, V.-C. 

Rumley v. Winn (1889) 58 L. J. Q. B. 128 ; 
22 Q. B. D. 265; 60 L. T. 32; 37 

W. R. 285.— denman and Stephen, 33., 
followed. 

Page r. Gilmore (1891) 30 L. R. Ir. 47. — 
HARRISON, J. 
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Ellis v. Robbins (1381) 50 L. J. Oh. 512. — 
hall,v.-c. ; and National Provincial Bank 
of England v. Evans (1881) 51 L. J. Oh. 07 ; 
80 W. R. 177. — HALL, V.-C., di named. 
Fitzwater, In re. Fitzwater v. Waterhouse 
(18S2) 52 L. J. Oh. S3 . — chitty. J. 

Fitzwater. In re. Fitzwater w Waterhouse. 

/allot red. 

Gardner r. Tapling (1885) 33 W. 11. 473. — 
NORTH, J. 

Holmes v. Shaw (1885) 52 L.T. 797. — kay, j.. 
doubted. 

Do Jongh r. Newman (1887) 5G L. T. 180 ; 35 
W. II. 403. — STIRLING-, J. 

Be Jongh v. Newman, referred to. 

Bagiev r. Searle (1887) 5G L. T. 306 ; 35 W. 11. 
401. 

STIRLING. J. — Since my decision in De Jongh 
v. Sewman I have looked into the cases, and T 
find that the practice is not uniform as to 
requiring an affidavit proving the statement of 
claim, and therefore I shall not require it in 
future. — p. 306. 

Boak, In re. Boak v. Moore (1S81) 7 L. U. 
Ir. 322.— c. A. 

Di sett sued. Orisford v. Dodd (1884) 15 L. It. Ir. 
83. — PORTER. M.R. ; not applied. Elliot r. 
Harris (1886) 17 L. 11. Ir. 351.- -porter, h.R. 

Smith v. Buchan (1888) 58 L. T. 710; 36 
W. It. 631. — KAY, j., explained. 
Darbyshire v. Leigh (1896) 65 L. J. Q. B. 360 ; 
[1896] 1 Q. B. 554 ; 74 L. T. 241 ; 44 W. 11. 452. 
— C.A. ESHER, M.R.. LOPES and RIGBY, L;JJ. 

RIGBY, L.J. — In Smith v. Durban, which was 
an action for specific performance of an agree- 
ment for the purchase of land, a motion was 
made for judgment on the statement of claim in 
default of defence. The statement of claim was 
defective in not- describing the property clearly, 
but it was sought to supplement the statement 
of claim by referring to a document mentioned 
in it. Kay, J., refused to allow this to be done. 
He said that he could act only on the pleading 
as it stood. — p. 363. 

And see Young r. Thomas (1892) 61 L. J. Ch. 
496 ; [1892] 2 Ch. 134 ; 66 L. T. 575 ; 40 W. R. 
468.— c.A., ‘‘Costs,” vol. i., col. 742. 

Young v. Thomas, referred to. 

Sanderson v. Blyth Theatre Co. (1903) 72 L.J. 

K. B. 761 ; [1903] 2 K. B. 533, 544 ; 89 L. T. 
159 ; 52 W. JR. 33.— c.A. 

Hall v. Snelling (1876) 20 Sol. Jour. 312. 
— 3J.R ..folio teed. 

Gillott v. Ker (1876) 24 W. 31. 428.— jessel. 
M. K, 

Higgins v. Scott (1888) 58 L. J. Q. B. 97; 
21 Q. B. D. 10 ; 58 L. T. 383.— pollock, 
b. and Charles, J., appro red. 

Jones r. Macaulav (1890) 60 L. J. Q. B. 258 : 
[1891] 1 Q. B. 221 { 64 L. T. 621 ; 39 W. II. 211. 
— C.A. ESHER, M.R., LOPES and KAY, L.JJ. 

Jones v. Macaulay, applied. 

Roberts r. Booth (1892) [1893] 1 Ch. 52 ; 3 R. 
151 ; 67 L. T. G46 ; 41 W. R. 220.— north, J. 

O’Connell v. O’Connell (1880) C L. R. Ir. 470. 
— .FITZGERALD, B., a .pp raced and followed. 
Sampson i\ O’Donnell (1880) 6 L. R. Ir. 471. 
— HARRISON and LAWSON, JJ. 


Harding v. Lyons (1884) lii L. R. Ir. 302. — 
ex. D followed. [ 

Meehan v. Meehan (1884?) 14 L. R. Ir. 300. 
—harrison and Murphy, jj., not 
followed. J 

Kennane r. Mackey (188w) 24 L. R. Ir. 495. — 

Q.B.D. j 

Whistler v. Hancock/(1878) 3 Q. B. D. 83 ; 
47 L. J. Q. B. 1S2 : 37 L. T. 639 : 26 
W. II. 211.— Q.B.D,.. followed, 

Wallis r. Hepburn (lif87«) 3 Q. B. 1). 84, li.— 
CLEASBY, B. and HAWKINS, J. 

Whistler v. Hanco<^ and Wallis v. Hepburn, 

distinguished. . 

Burke r. Rooney (18>79) 48 L. J. C. P. 601 ; 4 
0. P. D. 226 ; 27 W / R. 915.— cockburn, C.J., 
GROVE and LOPES, j/j. 

Whistler v. Hancock and Wallis v. Hepburn, 

di sting wished. 

Burke v. Rooney, approved. 

Carter r. Stubhfe (1880) (*, Q. B. I). 116; 50 

L. J. Q. 0. 161 ; /43 L. T. 746 ; 29 W. R. 132. 

—C.A. / 

brett. L. J.— /-In those cases [ Whistler v. 
Thimock and Wallis v. Hepburn ] the Court had 
no jurisdiction to do what they were asked to do, 
because there ]iad been no order in either of 
those cases to enlarge the time for appealing 
against the order dismissing the action, and that 
order existing and having taken effect the cause 
was dead. Ill Burke v. Dooney, however, a 
different course was pursued, and there applica- 
tion was nyule by the plaintiff, similar to that 
which has -been made here, to extend the time 
for appealing against the order, so that he might 
afterwards get it varied or set aside, and it was 
held that there was jurisdiction to extend the 
time. I am clearly of opinion that the decision 
in that case was right/although Wh idler v. 
Hancock and Wallis v. Hepburn were also 
rightly decided. — p. 120. *' 

Burke v. Roo may, followed. 

Metcalfe v. British Tea Association (1881) 46 
L. T. 31.— GROVE and BOWEN, JJ. 

Whistler v. Hancock and Wallis v. Hepburn, 

followed. 

Feehan r. Mandeville (1890) 26 L. R. Ir. 391. 
—ANDREWS, J. 

Whistler v. Hancock and King v. Davenport 
(1879) 48 L. J. Q. B. 606 ; 4 Q. B. D. 402 ; 
27 W. R. 798. — Q.B.D ..followed. 

Script Phonography Co. r. Gregg (1890) 59 
L. J. Ch. 406.— NORTH, J. 

Carter v. Stubbs (1880) 50 L. J. Q. B. 161 ; 
6 Q. B. D. 1 16 ; 43 L. T. 740 ; 29 W. R. 
1 32. — C. A., discussed . 

Feehan r. Mandeville (1890) 26 L. R. Ir. 391. 
—ANDREWS, J. And see ante , col. 2458. 

Thellusson v. Smith (1793) 5 Term Rep. 152. 
— K.B., distinguished . 

Ellis Saxton (1875) 44 L. J. C. P. 193 ; 32 
L. T. 118.— C.P. 

Beazley v. Bailey (1846) 16 L. J. c Sx. 1 ; 16 

M. W. 58 ; 4 D. & L. 271 ; 10 Jur. 906. 
— EX., referred to. 

Falck r. Axthelm (1889) 59 L. J. Q. B. 161 ; 
24 Q. B. D. 174r; 38 W. R. 196.— C.A. 
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Tildesley v' Harpler (1878) 47 L. J. Ch. 
263 ; 7 Ch. D. 403 ; . 38' L. T. 60 ; 26 W. R. 263.— 
fry, J. : reversed, (1878) 48 L. J. Ch. 495 : 10 
Ch. D. 393 ; 39 L. T. 552 ; 27 W. R. 249.— c.A. 

Tildesley v. Harder, referred to. 

Laircl i\ Briggs (1880) 50 L. J. Ch. 260 : 16 
Ch. D. 440 ; 43 L. T. 632 ; 29 AY. R. 197 .— fry, j. 

Tildesley v. Harper^ approved anil principle 
adopted. 1 

Clarapede r. Commercial Union Association 
(1883) 32 W. R. 151 . — grove, j. and Huddle- 
ston, b. ; reversed on another ground (1884) 32 
AV. R. 262.— c.A. 

Tildesley v. Harper, followed. 

Trufort. In re, Traft’ord r. Blanc (1885) 53 
L. T. 498 ; 34 AV. R. 56. — KAY, j. 

Tildesley v. Harper and Clarapede v. Com- 
mercial Union Association, rule e,r pressed 
■in, applied. 

Steward r. North Metropolitan Tramways Co. 
(1885 — 1886) 55 L. J. Q. B. 157; 16 Q. B. I). 
178, 556 ; 54 L. T. 35 ; 34 AY. R. 316 ; 50 J. P. 
324.— POLLOCK. B. and 1MAN1STY, j. : and c.A. 

Steward v. North Metropolitan Tramways 
Co., referred to. y 

Edevain r. Cohen (1889) 41 Ch. D. 563 : 61 
L. T. 168 ; 31 AA r . R. 8. — NORTH, .1. ; affirmed, 
(1890) 43 Ch. I). 187; 62 L. T. 17; 38 AY. R. 
177.— C.A. 

Newby v. Sharpe (1878) 47 L. J. Ch. 617 ; 8 
Ch. 1). 39 ; 38 L. T. 583 ; 26 AY. R. 685. 
— C.A., applied. 

Laird r. Briggs (1880) 50 L. J. Oh. 260; 16 
Ch. D. 440 ; 43 L. T. 632 ; 29 AY. R. 197.— 
FRY, J. ; reversed on another ground (post). 

Newby v. Sharpe, explained. 

Blenkhorn r. Penrose (1881) 43 L. T, 668, 670; 
29 AY. R. 237 .— fry’ j. 

Laird v. Briggs (supra), reversed, 

Newby v. Sharpe, considered. 

Laird r. Briggs (18S1) 19 Ch. D. 22 ; 45 L. T. 
238.— C.A. JESSEL, M.R., BRETT and COTTON, 
L.JJ. 

brett, L.J. — Two amendments were asked 
from the Court below, one of which I think 
ought to have been granted, which is the 
material one in the present ease, and the other I 
think ought not. I do not think the learned 
judge exercised his discretion with regard to the 
facts of this particular case, but declined to 
allow both the amendments upon a particular 
view which he took of the meaning of the 
decision in Newby v. Sharpe. Now, I think the 
decision in Newby v. Sharpe was a strong 
authority against the second amendment which 
was asked for, but was no authority against the 
first, which I think ought to have been allowed. 

I therefore venture to disagree with tlie learned 
judge, not upon a mere question of discretion 
exercised with regard to the facts of this par- 
ticular case, but on his declining to amend upon 
a particular view of Neioby v. Sharpe. — p. 34. 

DoecdvLegh v. Roe (1841) 11 L. J. Ex. 57 ; 

8 M, & YY. 579. — ex., applied. 

Dillbn r. Balfour (1887) 20 L. R. Ir. 600.— 
EX. D. 


Duncombe v. Lewis (1847) 10 Beav. 273. — 
M.R. , principle applied. 

Wharton v. Swann (1835) 2 Mvl. & K. 362. 
—BROUGHAM, L.C., not applied. 

AYintlirop r. Murray (1848-1849) 7 Hare 150; 
13 Jur. 32, 955.— HARE. V.-C. 

Eilkin v. Hill (1719) 4 Bro. P. C. 640 ; 1 
De G. J. & S. 220, n. — L.c. ; and Bierder- 
mann v. Seymour (1839) 1 Beav. 594. — 
M.R., applied. 

Darnlev (Earl) r. L. C. & D. Rv. (1863) 33 
L. J. Ch.‘9; 1 De G. J. & S. 204 ; 9 Jur. (n.s.) 
452 ; 8 L. T. 94 ; 11 AY. R. 388.— L..TJ. 

Darnley (Earl) v. L. C. & D. Ry., principle, 
applied. 

Att.-Gen. <\ Cambridge Consumers’ Gas Co. 
(1868) L. R. 6 Eq. 282; 16 A\ r . R. 1007.— 
malins, V.-C. ; affirmed on this point, 38 L. J. Ch. 
94; L. R. 4 Ch. 71 ; 19 L. T. 508 ; 17 AY. R. 
145. — l.jj. ; applied , Breckou r. Russell (1868) 
19 L. T. 81. — MALINS. V.-C. 

Darnley (Earl) v. L. C. & D. Ry., explained. 
Breckon v. Russell, varied. 

Breckon v. Russell (1869) 19 L. T. 470. — l.jj. 

Darnley (Earl) v. L. C. & D. Ry., referred 
to. 

Budding r. Murdoch (1875) 1 Oh. D. 42; 45 
L. J. Ch. 213; 24 AY. R. 23.— jessel, m.r. 

The M.R. said that the case now set up by the 
plaintiff was not raised by the bill ; and if the. 
suit had come to a hearing before the recent 
Act, the question whether the plaintiff should be 
allowed to amend would have required just con- 
sideration, having regard to the decision in 
Darnley (Earl) v. L. C. 4* D. lly. Under the 
circumstances, he thought the new practice 
ought to be applied, and that the plaintiff ought 
to have liberty to amend; and he made an order 
accordingly, with liberty for the defendant to 
put in a further answer, and both parties to go 
into further evidence. 

Budding v. Murdoch, head-note commented 
on. 

St. Nazaire Co., In re (1879) 12 Ch. D. 88 ; 41 
L. T. 110 ; 27 AY. R. 854.— c.A. jessel, m.r., 

BAGGALLAYand THESIGER, L.JJ. 

jessel, m.r. — I never went so far as is repre- 
sented in the headnote to that case. — p. 92. 

Southampton Boat and Pier Co. v. Rawlins 

(1804) 3 N. R. 349 ; 10 Jur. (N.s.) 118 ; 9 
L. T. 633; 12 AY. R. 285.— m.r. ; and 
Drake v. Symes (I860) 2 De G. E. &; J. 81. 
— L.JJ., not applied. 

Newry (Viscount) v. Kilmorey (Earl) 40 
L. J. Ch. 371 ; L. R. 11 Eq. 425 ; 24 L. T. 87 ; 19 
YY. R. 469.— BACON, V.-C. 

Walker v. Armstrong (^1850) 25 L. J'. Ch. 
738; 8 De Cr. M. & G. 531 ; 2 Jur. (N.s.) 
959 ; 4 YY. R. 770. — L.JJ., principle 
applied. 

Att.-Gen. r. Cambridge Consumers’ Gas Co. 
(1868) 38 L. J. Ch. 94 ; L. R. 6 Eq. 282 ; 1 6 AY. R. 
1007. — MALINS, v.-c. ; affirmed on this point, 
L.JJ. (post, col. 2493). 
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Pilkington v. Wigaall (1817) 2 Madd. 210. 
— v.-c .. d idi ngu lulled. 

Att.-Gen. v. Cambridge Consumers’ Gas Co. 
(1868) 88 L. J. <?h. 91 ; L. E. 4 Ch. 71 ; 19 L.T. 
508 ; 17 W. R. 115.— WOOD and SELWYN, L.JJ. 

selwyn, L.J. — There the original bill was 
filed to redeem a mortgage, and it was held that 
the bill could not properly be amended by stating 
the subsequent acquisition of title. In all the 
other cases which have been cited there was an 
original defect in the plaintiff's title, which it 
was sought to cure by the introduction of state- 
ments of fact which occurred after the bill was 
filed. But in the present case the title of the 
Att.-Gen. does not in any degree depend upon 
the contract between the Commissioners and the 
defendants. He sues as representing the public 
by an original independent title, namely, as 
protector of the rights of the public against a 
nuisance to the public highway. — p. 110. 

Weldon v. Neal (1SS7) 56 L. J. Q. B. 621 ; 
19 Q. B. D. 394 ; 35 W. E. 820.— C.A. 
Discussed, Bank of Scotland r. Fergusson 
(1898) 1 Fraser 96. — CT. of SESS. ; applied. 
.Lancaster v. Moss (1S99) 15 Times L. R. 476. — 
C.A. A. L. SMITH, RIGBY and V. WILLIAMS, 
L.JJ. 

Robert v. Harnage (1705) 6 Mod.' 228. — 
Q.B., incorrectly reported. 

- Mostyn t\ Fabrigas (1774) 1 Cowp. 161. 

Mansfield, c.J. said that the above case was 
more truly reported in 2 Ld. Kayrn. 1042. 

Caldwell v. Pagham Harbour Reclamation 

Co (1876) 45 L. J. Ch. 796 ; 2 Ch. D. 221 ; 
24 \V\ B. 690.— HALL, V.-c., referred to. 
Ward v. Sheffield Corporation (1887) 56 L. J. 
Q. B. 418 ; 19 Q. B. D. 22, 2S.— CAVE, j. 

Collette v. Goode (187S) 47 L. J. Ch. 370 ; 7 
Ch. D. 842; 38 *L. T. 504.— fry, j., 
doubted and. distinguished. 

Edevain r. Cohen (1889) 41 Ch. D. 563 ; 61 
L. T. 168 ; 38 W. E. 8. — north, J. ; affirmed, 
(1890) 43 Ch. D. 187 ; 62 L. T. 17 ; 38 W. B. 
177.— C.A. 

Newman v. Wallis (1787) 2 Bro. C, C. 143. 
— L.C., disapproved . 

Hall v. Noyes (1792) 3 Bro. C. C. 483— 
TALBOT, L.c. 

Newman v. Wallis, held overruled. 

Hardman v. Ellames (1834) 2 Myl. & K. 732 ; 
4 L. J. Ch. 1S1 : Coop. t. Brough. 351 ; 39 E. E. 
344— L.C. ; affirming, (1883) 5 Sim. 640 ; 3 
L. J. Ch. 74, 782.— v.-c. 

bro ug-h am, L.c. — It was at one time doubted 
by Lord Thuriow whether a negative plea was 
good ; at least he held in Newman v. Wallis 
that a plea of “ no heir ” was bad without 
averring who was the heir, but afterwards, in 
Hall v. Noyes , he altered this opinion on the 
ground that the defendant might not be able to 
show who was the heir, though he might prove 
that the plaintiff was not. — p. 740. 

Nichols v. Ward (1850) 2 Mac. G. 140— 
L.C., referred to. 

Hopei*. Carnegie (No. 1) (1868) L. E. 7 Eq. 
254, 261 ; 19 L. T. 374— STUART, v.-c. 

Cargill y. Bower (1878) 47 L. J. Cli. 649 ; 10 
Ch, D. 502 ; 38 L. T. 779 ; 26 W. R. 716 
— FRY, J., discussed. 

Symondsw. City Bank (1886) 34 W. E. 364— 


north, J. ; Capel i\ Sim\s? Sh/ips’ Compositions 
Co. (1888) 57 L. J. Ch. 713 a# 58 L. T. 807 ; 36 
W. E. 689— KEKEWICH, J. I 

Attwood v. Anon. (IS 26J) I Euss. 353. — M.R., 

applied. f 

Taylor v. Tabrum (1833)/ 6 Sim. 281 ; 38 E. E. 
115— SHADWELL, V.-C. j 

Blackmore v. Edwards (IS 79) W. N. 175. 
— v.-c., considered j . 

Bourne c. Coulter (18j84) 53 L. J. Ch. 699 ; 50 
L. T. 321. I 

kay, J. — I have beer't referred to . . . Black - 
more v. Edwards, which* was decided by Hall, V.-C., 
before any rule like t/his 13th rule of the 28th 
Order was in existence. Accordingly, I cannot 
treat that as being any authority upon this point. 
If I were at liberty io guess, I should think that 
the framer of theso rules inserted that rule in 
order to obviate th<6 necessity of applications to 
the Court similar ko that in Black-more v. Ed- 
wards. — p. 701. / 

/ 

Burling v. Ikwrence (1877) 46 L. J. Ch. 808. 
— jess el!, M.R., not followed-. 

Boddy r. Wall (1877) 7 Ch. D. 164 ; 47 L. J. 
Ch. 112 ; 26 W: E. 348. 

jessel, M. id . — I am not disposed to follow 
Burling v. Lawrence . — p. 165. 

1 

Milligan y. Mitchell (1S36) 7 L. J. Oh. 37 ; 
1 Myl. & Or. 433. — L.C., applied. 

Hodson •>*. Ball (1842) 12 L. J. Oh. 80; 1 Ph. 
177 ; 7 Jur'. 745. — L.C. 

/ 

Palk.v. Clinton (1806) 12 Vcs. 48 ; 8 E. E. 
283. — M . R., d is cussed. 

Wilson' r. Bell (1843) 8 Ir. Eq. E. 501, 508- 
ex. eq. ; Watts r. Hyde (1S47) 17 L. J. Ch. 39 ; 
2 1%. 406 . — cottenham, L.C. (reversing, 2 Coll. 
368. — KNIGHT BRUCE, Vf- C.). 

Palk v. Clinton, referredJo. 

Watts v. Hyde, discussed . 

Darnley (Earl) v. L. C. & D. By. (1803) 33 
L. J. Ch. 9 ; 1 He G. J. & S. 204 ; 9 Jur. (N.S.) 
452 *,'8 L. T. 94 ; 11 W. R. 388— L.JJ. 

Watts v. Hyde, discussed. 

King v. Corke (1875) 45 L. J. Ch. 190 ; 1 Ch. D. 
-57 ; 33 L. T. 375 ; 24 W. E. 23— BACON, v.-c. 

Watts v. Hyde and King y. Corke, referred 
to. 

Eoe v. Davies (1876) 2 Ch. D. 729 ; 23 W. E. 
606. 

bacon, v.-c. — The old practice was perfectly 
well understood. It had been the subject of 
consideration in Watts v. Hyde , in which case 
Knight Bruce, L.J., thought fit at the hearing of 
the case to give the plaintiff, under the circum- 
stances, leave to amend the bill (see King v , 
Corke ) ; but Lord Cottenham discharged the 
order. The inconvenience and imperfection of 
the old practice was made so manifest on that 
occasion that no one can wonder that a remedy 
has at length been applied to this defect. And 
here a very extensive authority has been con- 
ferred on the Court, which is enabled to allow 
either party to alter his statement orklaim, “ at 
any stage of the proceedings,” without any 
limitation except the discretion of the judge. — 
p. 733. 
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King v. Corke, followed. 

Mozeley r. Cowie (18775 47 L. J. Ch. 271 ; 38 
L. T. 90S ; 2G W. R. 854.— FRY, J. 

Watts v. Hyde and King v. Corke, applied. 

Kobel's Explosives Co. r. Jones & Co. (1SS0) 49 
L. J. Ch. 726 ; 42 L. T. 754 : 28 W. It. 653.— 
BACON, V.-C. ! . 

Brennan v. Howard (1856) 25 L. J. Ex. 289: 
1 H. & N. 138 : 2 J\ur. (n.s.) 546 ; 4 W. E. 
609. — EX., applied. \ 

Caulticld r. ‘Whitworth (1868) IS L. T. 527. — 
C.P. \ 

Tennyson v. O’Brien (1^55) 5 El. & Bl. 497. 
- -Q.B., discussed. ! 

Savage r. Canning (1S67) Ir. E. 1 C. L. 434 ; 
16 W. R. 133.— C.P. 

Pern Republic v. Peruvian Guano Co. (1887) 
56 L. J. Ch. 1081 : 36 1 Ch. D. 489 ; 57 
L. T. 337; 36 W. E. 2117.— CH1TTY, J., 
discussed. 

Fletcher v. Bethoin (1893) 3 R. ( 5S9 ; 68 L. T. 
43S ; 41 W. R. 621 — kekewxch, It. 

Peru Republic v. Peruvian Guano Co., re- 
ferred to. 

Hubbuek & Sens, Ltd. r. Wilkinsdn, Hey wood, 
and Clark, Ltd. (1898) 6S L. J. Q. B. 34 ; ‘[1899 j 
1 Q. B. 86 ; 79 L. T. 429.— C. A. LINDLEY, m.r.J 
CHITTY and V. WILLIAMS, L.JJ. 

BINDLEY, m.tj. (for the Court).— The use of the 
expression tk reasonable cause of action 51 in r. 4 
[Ord. X.XV.] shows that the summary procedure 
there introduced is only intended to be had re- 
course to in plain and obvious cases. The 
authorities collected in the Annual Practice 
show that the Courts have always so construed 
r. 4, although sometimes, no doubt, a statement 
of claim may be so long and the facts so com- 
plicated that considerable time and attention are 
required to ascertain theta true result, as in Peru 
Republic v. Peruvian Guano Co. — p. 36. 

Peru Republic v. Peruvian Guano Co., 

applied. 

Eipley v. Arthur & Co. (1900) 18 Eep. Pat. Cas. 
S2.— FARWELL, J. 

Peru Republic v. Peruvian Guano Co. and 
Hubbuek & Sons, Ltd. v. Wilkinson, Hey- 
wood, and Clark, Ltd., principle- applied . 

Worthington -v. Belton (1902) 18 Times L. R. 
438. — C.A. ROMER and MATHEW, L.JJ. 

Att.-Gen. of Duchy of Lancaster v. L. & H. 
W. Ry. (1892) 62 L. J. Ch. 271 ; [1892] 3 
Ch. 274 ; 2 R. 84 ; 67 L. T. 810.— C.A., 
discussed. 

Fletcher r. Bethom (1893) 3 R. 589 ; 68 L. T. 
438 ; 41 W. R.T521. — KEKEWICH, J. 

Cashin v. Cradock (1876) 3 Ch. D. 376 ; 35 
L. T. 452 ; 25 W. R. 4. — C.A., referred to. 

Watson r. Rodwell (1876) 45 L. J. Ch. 744 ; 3 
Ch. D. 380 ; 35 L. T. 86 ; 24 W. R. 1009.- C.A. 

Watson v. Rodwell, discussed. 

Davy r. Garrett (1878) 47 L. J. Ch. 218 ; 7 
Ch. D. 473 ; 3S L. T. 77 ; 26 W. R. 225.— C.A. ; 
reversing 26 W. R. 110 .— hall, v.-c. 

WatsonVv. Rodwell, disting a ished. 

Hawkesley v. Bradshaw (1880) 49 L. J. Q. B. 
333 ; 5 Q. B. D. 302 : -12 L. T. 285 ; 28 W. E. 557. 
— C.A. See post. col. 2496. 


Watson v. Rodwell. referred to. 

■ Townsend r. Parton, Part on. In re (1882) 45 

L. T. 755 ; 30 W. E. 287. — KAY. J. 

» 

Watson v. Rodwell and Davy v. Garrett 

(supra), discussed and distinguished. 

Ormerod r. Todmorden Mill Co. (1S82) 51 L. J. 
Q. B. 348 ; 8 Q. B. D. 664, 673 ; 46 L. T. 669 ; 30 
W. R. 805.— c.A. BRETT and holker, l.jj.; 
Coleridge, c.J. doubting. 

Watson v. Rodwell and Davy v. Garrett, 

discussed. 

Knowles r. Roberts (18SS) 38 Ch. D. 263 : 58 
L. T. 259.— c.A. cotton, lindley and BOWEN, 
l.jj. 

bowen, l.j. — We have been referred to a pas- 
sage from the judgment of James, L.J., in Watson 
v. Rodwell, that in matters within the discretion 
of the judge of first instance, the C. A. would not 
overrule that discretion. But when it was 
urged before that learned judge in’ the subse- 
quent case of Dactj v. Garrett , on the authority 
of Watson v. Rodwell , that where the V.-C. had 
exercised his discretion the C. A. would not inter- 
fere with it, James, L.J., made the following 
observations : {i The argument was strongly 
pressed upon us that this was an appeal from a 
matter lying within the discretion of the judge, 
j and an observation of my own in Watson v. 
Rodwell was relied oil. I do not know whether 
I my expressions were stronger than was required ; 
but it is very important that time and money 
should not be wasted on appeals on interlocutory 
matters, and I have therefore always set my face 
against appeals from the discretion of the judge 
in matters of procedure. But a defendant may 
claim ex debit o just it ire to have the plaintiff’s 
case presented in an intelligible form, so that 
he may not be embarrassed in meeting it.” The 
power which is given to the judge of first in- 
stance by this rule ought to be exercised in a fit 
case. — p. 271. 

Golding v: Wharton Salt Works Co. (IS 76) 1 
Q. B. D. 374 ; 34 L. T. 474 ; 24 W. R. 423. 
— c.A., explained. 

Watson r. Rodwell (1876) 3 Ch. D. 380 ; 45 
L. J. Ch. 744 ; 35 L. T. 86 ; 24 W. R. 1009.— 
C.A. 

mellish, l.j. — In Golding v. Wharton Salt 
WorJts Co., which was the first case before ns, we 
held that striking out pleadings was a matter of 
discretion, and that, except in very extreme cases, 
or where the judge has adopted a wrong prin- 
ciple, we should not interfere with that discretion. 
— p. 383. 

Golding v. Wharton Salt Works Co., dis- 
tinguished. 

Hawkesley r. Bradshaw (18S0) 5 Q. B. D. 302 ; 
49 L. J. Q. B. 333 ; 42 L. T. 285 ; 28 W. R. 557. 

— C.A. 

baggallay, l.j. — In those cases [G biding v. 
Wharton Salt Works Co. and Watson v. Rodwell 
(supra, col. 2495)] no doubt the Court refused to 
interfere with the exercise of a mere discretion, 
but the present case was determined upon prin- 
ciple, the Court deciding as matter of law that 
these defences ought not to be pleaded together. 
— p. 304. 

Golding v. Wharton Salt Works Co., ex- 
plained. 

Laird t\ Briggs (1881) 19 Ch. D. 22 ; 45 L. T. 
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23$. — C.A. JESSEL, M.R., BRETT and COTTON, 
L.JJ. 

JESSEL, m.k.t-I take it that every injustice is 
serious, and that the use of that word by Janies, 
L.J., in Golding v. Wharton Salt Work s Co. 
simply means that the C. A. will not interfere in 
a trivial matter. — p. 2$. 

Golding v. Wharton Salt Works Co. 

Distinguished. Ormerod r. Todniorden Mill Co. 
(1882) 51 L. J. Q. B. 348 : 8 Q. B. D. 664 ; 46 L. T. 
669 ; 30 W. R. 805. — c.a, brett and holkeb, 
L.JJ. ; COLERIDGE. c.J. doubting ; referred to , 
Martin, In re. Hunt r. Chambers (1882) 51 L. J. 
Ch. 683 ; 20 Ch. D. 303, 369 ; 4G L. T. 309 ; 30 
W. R. 527. — C.A. .jess EL, M.R., cotton and 
BINDLEY, L.JJ. See supra, eol. 2387. 

Cutts v. Surridge (1847) 10 L. J. Q. B. 193 ; 
9 Q. B. 1015 ;4DA L. G42 ; 11 Jur. 585. 
— DENMAN, c.J., explained and qualified. 

Tallis r. Tallis (1852) 21 L. J. Q. B. 269 ; 1 
El. & Bl. 301, 397 n. ; (1853) 1G Jur. 744. 

CAMPBELL, C.J. — Tu Cutts v. Surridge there 
was reason for believing that a trap had been 
laid for the defendant, and that it was not fair 
and bond fide pleading, and that was given as 
one of the grounds for that decision. — p. 271. 

WIGHT MAN, J. to the same effect. 

CROMPTON, J. — If Cutts v. Surridge is to be 
taken to have established that, in all cases 
where there is a demurrer to a plea containing 
an immaterial traverse, the defendant may put 
the plaintiff to the alternative of having the 
demurrer set aside as frivolous, or the immaterial 
allegation struck out of the declaration, I should 
hesitate before I assented to it. There is great 
reason, to doubt the sufficiency of the grounds of 
that decision, but it may possibly be supported for 
the reason mentioned by Lord Campbell. — ibid. 

Mountney v. Watton (1831) 9 L. J. (o.s.) 

K. B. 298 ; 2 B. & Ad. 673 ; 36 R. R. 709. 
— k.b. ; M’Gregor v. Gregory (1843) 12 

L. J. Ex. 204: 11 M. &; W. 287; 2 
I). (N.s.) 709. — c.P. ; and Reg. v. Newman 
(1853) 22 L. J. Q. B. 15G ; 1 EL & Bl. 
558. — Q.B., referred, to. 

Fleming v. Dollar (1889) 58 L. J. Q. 13. 548 ; i 
23 Q. B. D. 388 ; 61 L. T. 230 ; 37 W. B. 684.— 
COLERIDGE, C.J. and HAWKINS. J. 

Willis v. Beauchamp (Earl) (188G) 55 L. J. 
P. 17 ; 11 P. D. 59 ; 54 L. T. 185 ; 34 
W. R. 357. — C.A.. referred to. 

Barrett r. Day (1890) 59 L. J. Oil. 464 ; 43 
Ch. D. 435 ; 62 L. T. 597 ; 38 W. R. 362.— 
NORTH, J. ; Remmington v. tfooles (1896) 06 
L. J. Ch. 526 ; [1897] 1 Ch. 1 (post). 

Reichel r. Magrath (1889) 59 L. J. Q. B. 
159 ; 14 App. Cas. 665 ; 54 J. P. 196. — 
H.L. (H.), referred to. 

MacDougall r. Knight (1890) 59 L. J. Q. B. 517 : 
25 Q. P>. D. 1 ; G3 L. T. 43 ; 38 W. R. 553 ; 54 
J. P. 7S8 ; G Times L. R. 27G. — o.A. ESHER, m.r., 
pry and LOPES, L.JJ. ; Barrett r. Dav (1890) 59 
L. J. Ch. 464 : 43 Ch. D. 435; G2 L. T. 597 ; 38 
W. R. 362.— NORTH, J. 

Reichel v. Magrath, discussed. 

llemmington ■*:.■ Scoles (189G) 66 L. J. Ch. 52G ; 
[1S97] 1’ Ch. 1 ; 76 L. T. 6G7 : 45 W. R. 580 ; 
affirmed, c.A. lindley, lopes and regby, l.jj. 


romer, J. — The Court lias ^,n inherent power to 
prevent the abuse of its legjpl machinery, as was 
well observed by Bowerl, L.J., in Willis v. 
Beauchamp (Earl) (supra, /col. 2497), where after 
pointing out that in that /Jase the application to 
strike out the statement jbt claim was not made 
under the rule, he says : « 4 ‘The rules, as we have 
pointed out more than once, do not, and that 
particular rule does not, . deprive the Court in any 
way of the inherent power which every Court 
has to prevent the a) rose of legal machinery.’ * 
Undoubtedly, in a pr.bper case, the Court lias 
power to strike out a. statement of claim which 
the Court considers/ is au abuse of the legal 
machinery of the Court. That power is not con- 
fined to a statement of claim. It applies to 
every pleading, and ; that it applies to defences is 
shown by Reichel ■ v. Magrath , to which my 
attention lias been called. Further, it appears 
to me that the Court may receive evidence on a 
motion of this kind for the purpose of si lowing, 
hut only for tl/e purpose of showing, that any 
pleading complained of and sought to be struck 
out is an abuse- of the process of the Court. If 
authority werci wanted for that proposition, it is 
given by Bojswell v. Co alts ((1894) G R. 167, 
supra, col. 244 u) ; and I think that the present 
case is one where the plaintiff is entitled by his 
evidence to /state the circumstances which show 
that the defence is merely an abuse. — p. 526. 

Reichel v. Magrath, Macdougall v. Knight 
(xu/pra, col. 2497), and Remmington v. 
Sc'oles, discussed and applied. 

Stephenson r. Garnett (1898) 67 L. J. Q. B. 
447 ; [1898] 1 Q. B. 677 ; 78 L. T. 371 ; 46 W. li. 
410.— o.A. ; reversing phillimore, j. 

a. l/ smith, l.J. — lleichel v. Magrath, coupled 
with what was said in Macdougall v. Knight, 
shows that it is an abuse of the process of the 
Court to allow identically the same question 
which has already been decided to be litigated 
again and again. — p. 449. 

CHITTY, L.J. — 1 would "refer to Remmington 
v., 4 Scales, in which the ground for striking* out 
the defence was that it was a sham defence, and 
not that the question was res judicata . — 
p. 450. 

collins, L.J. — I agree as to the difficulty in 
bringing this case strictly within the rules 
governing tlie doctrine of res judicata . — ib. 

Reichel v. Magrath, discussed. 

Dunlop Pneumatic Tyre Co. r. Rimington 
Bros. & Co. (1900) 17 Rep. Pat. Cas. 665.— 
STIRLING, J. ; affirmed, C.A. ALVERSTONE, M.R., 
RIGBY and COLLINS, L.JJ. 

Crean v. Hodgens (1831) Hayes’s Rep. 184. 
— EX. (ir.) ; and Munce v. Black (1858) 

7 Ir. C. L. R. 475. — EX., discussed. 
Metropolitan Bank r. Pooley (1885) 54 L. J. 
Q. B. 449 ; 10 App. Cas. 210; 53 L. T. 163; 33 
W. R. 709 ; 49 J. P. 756.— H.L. (e.). 

Metropolitan Bank v. Pooley. discussed. 
Magrath r. Pteichel (1887) 57 L. T. 850. — 
WILLS and GRANTHAM, JJ. 

Metropolitan Bank v. Pooley. discussed. 
Lawrancc r. Honeys (Lord) (I8g8) 39 Ch. D. 
213 ; 59 L. T. 703.— C.A. COTTON, TjoweN and 
FRY, L.JJ. ; affirmed, H.L. (E.) ( post, col. 2499). 

cotton, l.j. — But the jurisdiction of the 
Court to prevent its process being abused, and to 
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prevent actions bein\g brought which are mere 
vexation, is original amd does not depend on the 
general orders of the \Courfc. That jurisdiction 
is recognised by the House of Lords in Metro- 
politan Batik v. Pooleyf a case which was relied 
on by Mr. Pearson, who \ said that the House of 
Lords held the question i to be whether on the 
statements contained in the statement of claims 
there was any good ground of action. But un- 
doubtedly though they did \consider that question, 
they did not limit the jurisdiction of the Court 
to cases where the pleadings show no right of 
action in the plaintiff. — p. 2 all. 

Metropolitan Bank v. Pooley. referred to. 
Barrett v. Dav (1890) 59 X. J. Ch. 464 ; 43 
Oh. D. 435 ; 62 L. T. 597 : '38 W. B. 362.— 
NORTH, J. : Haggard v. Pelicier Freres (1891) 
61 L. J. P. 0. 19 ; [1892] A.CV61 ; 65 L. T. 769. 
— p.c. See post. 

Metropolitan Bank v. Pooley and Lawrance 
v. Norreys (Lord) (supra'), applied. 

P»ruce v. Ailesbury (Marquis) W. N. (1S92) 
p. 149. — STIRLING, J. 

Metropolitan Bank v. Pooley, referred to. 
Fletcher v. Bethom (1893) 3 R. 589 ; 68 L. T. 
438 ; 41 W. R. 621. — KEKEWICH, J. 

Lawrance v. Norreys (Lord), applied. 

Dunlop Pneumatic Tyre Co. v. Rimington 
Bros. & Co. (1900) 17 Rep. Pat. Cas. 665. — 
Stirling, j. ; affirmed, c.a. alverstone, m.r., 
RIGBY and COLLINS, L.JJ. 

Lawrance v. Norreys (Lord) (1890) 59 L. J. 
Oh. 681 ; 15 App. Cas. 210 ; 62 L. T. 706; 
38 W. R. 753 : 54 L. J. 708 ; 6 Times L.R. 
285. — H.L. (E.) ; affirming S. C. (supra, 
col. 2498), appeared. 

Haggard v. Pelicier Freres (1891) [1892] A. C. 
61 ; 61 L. J. P. C. 19 ; 65 L. T. 769. — P.C. 

LORD WATSON (for LORDS HOBHOUSE and 
J\I ORRIS, SIR R. COUCff and MR. SHAND (LORD 
hhand)).— Their lordships hold it to he settled 
that a Court of competent jurisdiction has in- 
herent power to prevent abuse of its process, by 
staying or dismissing, without proof, actions 
which it holds to he vexatious. In Metropolitan 
Bank v. Pooley (supra, col. 2498), the Lord 
Chancellor (the Earl of Selborne), speaking with 
reference to the dismissal of an action on that 
ground, said that — ic The power seemed to be in- 
herent in the jurisdiction of every Court of 
justice to protect itself from the abuse of its own 
procedure.” The same principle was again laid 
down by the House of Lords in Lawrance v. 
Norreys (Lord). In that case the A. C. had 
refused to allow proof, and dismissed the action, 
and Lord Herschell observed : — “ It cannot be 
doubted that the Court has an inherent juris- 
diction to dismiss an action which is an abuse of 
the process of the Court. It is a jurisdiction 
which ought to be very sparingly exercised, and 
only in veiy exceptional cases.” In the remarks 
made by Lord Herschell, as to the caution with 
which the power of summary dismissal on such 
grounds ought to be exercised, their lordships 
unhesitatingly concur. — p. 68. 

Lawranqjp-v. Norreys (Lord), applied. 
Kellaway r. Bury (1892) 65 L. T. 599. — den- 
man and williams, JJ. ; affirmed, c.a. lindley 
and kay, l.jj. See ** Vexatious Actions Act, 
1896” (59 & 60 Viet. c. 51). 


Kemp v. Fyson (1834) 3 D. P. C. 265, 

disapproved. 

Blundell v. Harrison (1837) 2 M. & \V. 243. — 
PARKE and ALDERSON, bb. 

parke, B. — I have reason to believe that com- 
plaints have been made of the decision in Kem p 
v. Fyson. — p. 244. 

ALDERSON, B. — I felt myself bound at 
Chambers by the decision in Kemp v. Fyson , 
but I have not approved of it. — p. 244. 

Forrest v. Manchester, Sheffield and Lincoln- 
shire By. (1861) 4 De G. F. J. 126 : 7 
Jur. (X.s.) 887 ; 4 L. T. 666 : 9 W. R. 81S. 
— WESTBURY, L.C. 

Distinguished, Seaton c. Grant (1867) 36 L. J. 
Ch. 641 ; L. R. 2 Ch. 459, 465 ; 16 L. T. 758 ; 15 
W. R. 602. — turner and cairns, l.jj. ; applied, 
Bloxam r. Metropolitan Ry. (1868) L. R. 3 Ch. 
337, 343 n., 353 ; 18 L. T. \tl ; 16 W. R. 490.— 
CHELMSFORD, L.c. : Robson c. Dodds (1869) 38 
L. J. Ch. 547 ; L. R. S Eq. 301 ; 20 L. T. 968; 17 
W. R. 782. — MALIKS, v.-c. ; discussed. Gray r. 
Lewis (1869) L. R. 8 Eq. 540. — M A LINS, V.-C. 
(See S. O. (1874) 43 L. J. Ch. 281 ; L. R. 8 Ch. 
1035; 29 L. T. 12 ; 21 W. R. 923. — james and 
mellish, l.jj.) And see ;i Company,” vol. i., 
col. 519. 

Seaton v. Grant (1867) L. R. 2 Ch. 459 ; 16 
L. T. 758 : 15 W. R. 602. — L.JJ.; affirming 
36 L. J. Ch. 638. — V.-U H principle applied. 
Bloxam v. Metropolitan Ry. (1 8G8) L. R. 3 
Ch. 337 ; 18 L. T. 41 : 16 W. R. 490.— 
CHELMSFORD. L.C., referred to. 

Robson r. Dodds (1869) *38 L. J. Ch. 547; 
L. R. 8 Eq. 301 ; 20 L. T. 968 : 1 7 W. R. 782.— 
MALINS, V.-C. 

Bloxam v. Metropolitan Ry.. referred to. 

Tool r. G. W. Ry. (1870) 39 L. J. Ch. 
562, 566 ; 22 L. T. 781 ; 18 W. R. 825.— 
james, v.-c. ; Bardwell r. Sheffield Waterworks 
Co. (1872) 41 L. J. Ch. 700*: L. R. 14 Eq. 517, 
521 ; 20 W. R. 939. — MALINS. V.-c. ; Mutter r. 
Eastern and Midlands Rv. (1SS8) 57 L. J. Ch. 
615 ; 38 Ch. D. 92, 96 : 59 L. T. 117 ; 36 W. R. 
401.— CHITTY, J. ; affirmed, C.A. LINDLEY, 
COTTON and BOWEN, L.JJ. 

Blake v. Albion Life Assurance Society 
(1876) 45 L. J. C. P. 663 ; 35 L. T. 269 ; 
24 W. R. 677 ; 14 Cox C. C. 246.— C.P.D., 
discussed and not applied. 

Blake r. Albion Life Assurance Society (1878) 
48 L. J. C. P. 169 : 4 C. P. V. 94 ; 40 L. T. 211 ; 
27 W. R. 321.— C.P.D. 

Blake v. Albion Life Assurance Society, 48 

L. J. C. P. 169, not applied. 

Reg. r. Ollis (1900) 69 L. J. Q. B. 918 ; [1900] 

2 Q. B. 758 ; 83 L. T. 251 ; 49 W. R. 76 ; 64 
J. P. 518. — C.e.R. See judgment of BRUCE, J. 

Christie v. Christie.42 L. J.Ch. 261. — malins, 
V.-c. ; reversed , (1873) 42 L. J. Ch. 554 ; L. R. 

8 Ch. 499 ; 28 L. T. 607 : 21 \\ r *. R. 493.— C.A. 

Christie v. Christie, followed. 

Pearse r. Pearse (1873) 29 L. T. 453 ; 22 \V. 11. 
69. — HALL. V.-C. 

Smith and Co. v. British Marine Mutual 
Insurance Association. W. N. (1883) 232. 
— FIELD, j., applied. 

Lumb vi Beaumont (1884) 49 L. T. 772. — 
PEARSON, J. 
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Erskine v. Garthshore (IS 11) IS Ves. 114. — 
ii.c., applied. 

Miller, In re, French. In re, Love r. Hills 
(1884) 51 L. j:Ch. 205 ; 51 L. T. S53 ; 33 W. R. 
210.— KAY, J. 

Drogheda (Marquis) v. Hanlon (1867) Ir. R. 

1 C. L. 319. — o’brien, J. ; and O’Donnell 
v. Reilly (1860) 11 Ir. 0. L. R. 329 .— ex., 
explained and applied. 

Hildige <*. O’Farrell (1881) 8 L. R. Ir. 158.— 

C.A. MAY, C.J., DEASY and F 1 TZGIBBON, L.JJ. 

Hildige y. O’Farrell. discussed. 

Dillon t\ Balfour (1887) 20 L. B. Ir. 600.-- 
EX. D. 

Hildige v. 0 ’Farrell, d 1st in finished. 
Remmington v. Scoles if 189 7) 66 L. J. Ch. 526 ; 
[1897] 2 Ch. 1 ; 76 L. T. 667 ; 45 W. R. 580.— 
C.A.' ; affirming homer, J. 

BINDLEY, L.J. — There is no doubt that what 
Romer, J., lias done is a very unusual thing. It 
is a strong thing to say, and it cannot be said as 
a general proposition, that a defendant is not at 
liberty to put in a defence denying the allega- 
tions in the statement of claim. Of course, he 
is entitled to do so as a general rule. The learned 
judge is quite right. He recognises the rule 
illustrated by Hildige v. O' Farrell. In a case 
of that kind the Court will not try whether the 
matters alleged in a defence are true or false ; 
but the ground of his decision in this case is that 
the defence is a mere sham. — p. 528. 

LOPES and EiCrBY, L.JJ. to the same effect. 

Edmunds v. Groves (1837) 6 L. J. Ex. 203 ; 

2 M. & W. 642 ; 5 D. ?. C. 775 ; M. <fc H. 
211 ; 1 Jur. 592. -EX. ; and Bennion v. 
Davison (1838) 7 L. J. Ex. 116 ; 3 M. & W. 
179. — EX., disapproved. 

Bingham v. Stanley (1841) 10 L. J. Q. B. 319 ; 

2 Q. B. 117 ; 1 O. & D. 237 j 9 Car. & P. 374 ; 6 
Jur. 889.— Q.B. 

Edmunds v. Groves and Bingham v. Stanley, 

distinguished. 

Bonzi r. Stewart (1842) 11 L. J. Q. B. 228 ; 4 
Man. & G. 295 ; 5 Scott (N.R.) 1.— C.P. 

Edmunds v. Groves, overruled. I 

Aumirtolall Bose r. Rajoneekaut Mitter (1875) 

L. R. 2 Ind. App. 113, 125. — P.C. 

Bingham v. Stanley and Smith v. Martin 
(1842) 11 L. J. Ex. 129 ; 9 M. & W. 304 ; 
Car. & M. 58 ; 1 D. (N.S.) 418.— EX., 
discussed. 

Robins v. Maidstone (1843) 12 L. J. Q. B. 321 : 
4 Q. B. 811 ; D. & M. 30 ; 7 Jur. 694.— Q.B. 

Bingham v. Stanley, approved. 

Carter r. James (1844) 13 L. J. Ex. 373 ; 13 

M. & W. 137 ; 2 D. & L. 236 ; 8 Jur. 912.— EX. 

Bingham v. Stanley, Smith v. Martin and 
Robins v. Maidstone, referred to. 
Aumirtolall Bose r. Rajoneekaut Mitter (1875) 
L. R. 2 Ind. App. 113. — P.C. 

Carter v. James (1844) 13 L. J. Ex. 373 ; 13 
M. & W. 137 ; 2 JD. & L. 236 ; 8 Jur. 912. 
— EX., explained. 

Hut t r. Morrell (1849) 3 Ex. 240 ; 6 U & L. 
447 ; 13 Jur. 215.— EX. 


pollock, C.B. — I ffu/d at /the end of that case 
the following query in my^Wn handwriting : — 
“ Queer e, whether in. this/ case the rule was 
brought under the hoticjp of the Court, that 
where the plaintiff replies.- to one part of the plea 
and thereby admits the, other, if the issue be 
found for him, the admission avails nothing ; 
but, if the issue be foun d against him, and there 
b & judgment, he is estop ped as to both.” — p. 241. 

Carter v. James, d'iscussed. 

Irish Land Commission r. Ryan [1900] 2 h\ R. 
563.— C.A. ASHBOUR.NE, L.C.,' FITZGIBBON and 
HOLMES, L.JJ. 

Doe d. Harding v. Cooke (1831) 9 L. J. (o.s.) 
C. P. 118 ; ft Bing. 346 ; 5 M. & P. 181 ; 
33 R. R. 50$. — c.P., referred to. 

Whale v. Hitchcock (1876) 34 L. T. 136. — q.b.d. 

I 

Gould v. Oliver (1840) 2 Man. & G. 208 ; 
2 8eott (NT .R.) 241 . — EX., referred, to. 

Reg. r. Paul (J1890) 59 L. J. M. C. 138 ; 25 Q. 
B. D. 202, 211 5 62 L. T. 845 ; 38 W. R. 704 ; 17 
Cox C. C. Ill ■, 54 J. P. 677.— C.C.R. 

Boileau v. Rutlin (1848) 2 Ex. 605; 12 
Jur. 8.V)9. — EX., referred to. 

Hewlett r> Tarte (1861) 31 L. J. C. P. 146 ; 10 
p. B. (N.S.) 813 ; 9 W. R. 868.— C.P. 

Boileau v. Rutlin, discussed. 

Lyell v. Kennedy (1889) 59 L. J. Q. B. 268 ; 
14 App. .baa. 437 ; 62 L. T. 77 ; 38 W. R. 353.— 
H.L. (E.) . HALSBURY, L.C., LORDS SELBORNE, 
FITZGERALD and MACNAGHTEN. 

Boileau v. Rutlin, applied. 

Walters, In re, Neison t\ Walters (1889) 61 L. 
T. S72. 

kekewich, J.— I think the defence could not 
properly be treated as a conclusive admission 
in other proceedings on a different issue. That 
was the old rule respecting bills in Chancery 
l.aid down in Boileau v. Betti in, which is directly 
in point. — p. 874. 

Boileau v. Rutlin, referred to. 

Butler r. Butler (1893) 63 L. J. P. 1 ; [1894] 
P. 25, 2S ; 1 R. 535 ; 69 L. T. 545 ; 42 W. R. 49. 
—C.A. 

Boileau v. Rutlin, explained. 

Howlett v. Tarte (1S61) 31 L. J. C. P. 146 ; 
10 C. B. (N.S.) 813 ; 9 W. R. 868.— C.P., 
applied. 

Irish Land Commission r. Ryan [1900] 2 Ir. 
R. 563.— C.A. ASHBOURNE, L.C., FITZGIBBON 
and holmes, l.jj. 

Jenkins v. Robertson (1867) L. R. 1 H. L. 
(Sc.) 117. — H.L. (SC.), distinguished. 

South American and Mexican Co., In re, Bank 
of England, Ex parte (1894) [1895] 1 Ch. 37 ; 
04 L. J. Ch. 189 ; 12 R. 1 : 71 L. T. 594 ; 43 
W. R. 131 ; affirmed, c.A. herschelb. L.C., 
BINDLEY and A. L. SMITH, L.JJ. 

v. WILLIAMS, J. — I have only to say, with 
regard to that case, that it is no decision what- 
ever upon the general law. The action was an 
action in which, according to the law of Scot- 
land, one person is allowed, if he chooses, to 
represent the public; and appai&itlv. accord- 
ing to the Law of Scotland, the result of that 
action binds the public at large. All that the 
H. L. decided was that such a result would not 
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bind the public at^arge unless it was a result 
arrived at after judicial consideration, and that 
it would not bind the public if it was a result 
arrived at by consent, and a fortiori if such 
consent was a purchased consent. The decision 
does not seem to me to 'touch this matter at all. 
— p. 45. 

Jenkins v. Robertson,, explained. 

South American anql Mexican Co., In re, 
Bank of England, 'Ex parte, dictum dis- 
cussed. \ 

Irish Land Commission V/\ Ryan [1900] 2 Ir. 
R. 555.— C. A. ASHBOURNE., L.C., FITZGIBBON 
and holmes, l.jj. ; 

Bank of Hindustan, China and Japan, In re, 
Alison’s Case (1873) 43 L. J. Ch. 1 ; L. R. 
9 Ch, 1 ; 29 L. T. 519 ; 22 W. R. 113.— 
C.A. SELBORNE, L.C. and HELLISH, L.J., 
explained. 

Irish Land Commission r. Ryan [1900] 2 Ir. 
R. 533.— C.A. ASHBOURNE, L.C., FITZGIBBON 
and HOLMES, L.JJ. 

Thorp v. Holdsworth (1876) 45 L. J. Ch. 
406 ; 3 Ch. D. 637.— jessel. m.r., re- 
ferred to. 

Tildesley r. Harper (1878) 48 L. J. Ch. 495 ■ 
10 Ch. D. 393, 397 ; 39 L. T. 552 ; 27 W. R. 249. 
— C.A. ' 

Linton v. Linton (or Litton v. Litton) (187G) 
46 L. J. Ch. 64 ; 3 Ch. D. 793 ; 24 W. R. 
962.— hall, V.-C., considered. 

Pascoe r. Richards (1881) 50 L. J. Ch. 337 ; 44 
L. T. 87 ; 29 W. R. 330. — jessel, m.r. 

Litton v. Litton and Pascoe v. Richards, 

discussed. 

Elliot r. Harris (1886) 17 L. R. Ir. 351.— 
PORTER, M.R. 

Litton v. Litton, discussed. 

Elliot v. Harris, followed. 

Andrews r. Andrews (18S7) 19 L. R. Ir. 574. 
— CHATTERTON, V.-C. 

Lumsden v. Winter (1882) 51 L. J. Q. B. 

‘ 413 ; 8 Q. B. D. 650; 30 W. R. 751 ; 46 
J. P. 487.— grove and lopes, jj., dis- 

tinf/nished. 

Graves V. Terry (1882) 9 Q. B. D. 170 ; 51 L. J. 
Q. B. 464 ; 30 VV. R. 748. 

field, j . — Lumsden v. Winter differs from 
the present case, because no reply had been 
delivered ; the pleadings at that stage were 
practically closed, and there were materials upon 
which the judgment could be maintained. JSTo 
case has gone so far as to decide that where, as 
here, reply has been actually delivered, judg- 
ment can be signed against the plaintiff. — -p. 172. 
CAVE, J. concurred. 

Lumsden v. Winter. 

Approved and followed , Thornton v. Clinch 
(1883) 10 L. R. Ir. 378. — dowse, b. and Andrews, 
J. ; discussed , Elliot r. Harris (1886) 17 L. R. Ir. 
351. — PORTER, M.R. 

Hanmer (Lord) v. Blight, 35 L. T. 127 : 24 
W. R. 346 ; reversed, (1877) 36 L. T. 279. — C.A. 

Showell v. Bouronor Bowron (18S3) 52 L. J. 
Q. B.<fc84 ; 48 L. T. 613 ; 31 W. R. 550.— 
Huddleston, B., commented on. 

Mersey Steamship Co. v. Shuttleworth (1883) 
10 Q. B. D. 468 ; 48 L. T. 889 ; 31 W. R. 609 : 5 


Asp. M. C. 48.— Q.B.D. ; and 11 Q. B. P. 531 ; 52 
L. J. Q. B. 522 ; 48 L. T. 625 ; 82 W. R. 245.— C.A. 

cotton, L.J. — The contention for the present 
plaintiffs is that when ever the claim of a plaintiff 
is admitted, he is entitled to have the money 
paid in to Court. I cannot agree to that argument ; 
a plaintiff is not entitled to have the money paid 
into Court, unless the counter-claim is frivolous 
a nd un substan tial . I agree wi th the reason s and 
with the judgment of the Q. B. D. In Shoicell v. 
JBounm there may have been some special reason 
for granting the order, and in that case the 
decision will be right ; but it seems to me that 
if the decision cannot be supported upon that 
| ground, it was wrong. — p. 532. BOWEN, L.J. 
concurred. 

Mersey Steamship Co. v. Shuttleworth, dis- 
cussed and applied. 

Weslaco tt /*. Be van (1891) 60 L. J. Q. B. 530 ; 
[1891] 1 Q. B. 774 ; 65 L. T. 263 ; 39 W. R. 363. 
—WILLS and V. WILLIAMS, JJ. 

United Telephone Co. v. Donohue ( 1886 ) 55 
L. J. Ch. 480 : 31 Ch. D.399 : 54L.T.34 ; 
34 W. R. 326. — C.A.. referred to. 

Andrews r. Patriotic Assurance Co. (1886) IS 
L. R. Ir. 115.— ANDREWS, J. 

Church Temporalities Commissioners v. 
M‘Ivor (1879) 3 L. R. Ir. 433. — v.-c., not 
applied. 

Elliot r. Harris (1886) 17 L. R. Ir. 351.— 
PORTER, M.R. 

Cook v. Heynes, W. N. (1 SS4) 75.— kay, j., 
referred to. 

London Steam Dyeing Co. r. Digby (1888) 57 
L. J. Ch. 505 ; 58 L. T. 724 ; 36 W. R. 497.— 
NORTH, J. 

London Steam Dyeing Co. v. Digby .followed. 

Allen e. Oakey (1890) 62 L. T. 724.— north, J. 

Morgan v. Evans (1834) 3 Cl. & F. 159 ; S 
Bligh (N.S.) 777. — h.l. (E .), followed. 

Birch r. Joy (1852) 3 H. L. Gas. 565, 604. — 
H.L. (e.). 

Bennett v. Moore (1876) 1 Ch. D. 692 ; 45 
L. J. Ch. 275; 24 W. R. 690.— V.-C., 

followed. 

Gilbert r. Smith (1876) 2 Ch. D. 686 : 45 L. J. 
Ch. 514 ; 35 L. T. 43 ; 24 W. R. 56S.— C.A. ; 
reversing M ALINS, v.-c. 

JAMES, L.J. — In Bennett v. Moore , Hall, V.-C., 
following the course adopted by the M.R. in 
other cases, upon a motion under Ord. XL. r. 1 1, 
founded on admissions of fact in the answers, 
made an order amounting to a full decree for 
execution of the trusts of a settlement, with 
inquiries as to parties and account's, and an order 
that a defaulting trustee should pay money into 
Court, and adjourned thelfurther hearing of the 
cause without requiring any further prior hearing 
than the motion. The view thus adopted by 
other branches of the Court seems to me consis- 
tent with the spirit of the rules, and I think the 
course taken by the M.R. and Hall, V.-C. should 
be now followed. — p. 688. 

Gilbert v. Smith and Bennett v. Moore, 

referred, to. 

Barker’s Estate, In re, Hetherington r. Long- 
rigg (1878) 48 L. J. Ch. 171 ; 10 Ch. D. 162 ; 27 
W. R. 393.— HALL. v.-c. 
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PRINCIPAL AND AGENT. 

1. Creation of Relationship. 

2. Agents -of Different Kinds. 

3. Duration of Agency. 

4. Eights and Liabilities of Principal 

and Agent. 

5. Eights and Liabilities of Principal 

and Third Parties. 

6. Eights and Liabilities of Agents 

and Third Parties. 

7. Power of Attorney. 


1. Creation of Relationship. 

Pole v. Leask, 29 L. J. Cli. 8S8 ; 28 Beav. 
”>02 ; 6 Jut. (n.s.) 11U4. — m.r. : reversed , (1803) 
33 L. J. ( ill. 155 ; 9 Jur. (n.S.) 829 ; 8 L. T. (545. 
— H.L. (e.). 

Audley (Lord) v. Pollard (1587) Cro. Eliz. 
561 ; Moore 457 ; worn. Awdeley's Case. 
Poph. 176. — K.B., principle approved. 
Podger’s Case (1613) 9 Co. Eep. 104a. — k.b. 

Audley (Lord) v. Pollard, principle applied. 
Bird v. Brown (1850) 19 L. J. Ex. 154 ; 4 Ex. 
786 ; 14 Jur. 132 .— ex. 

Audley (Lord) y. Pollard, approved, butheld 
•inapplicable. 

Lyell r. Kennedy (1889) 59 L. J. Q. B. 268 ; 
14 App. Cas. 437; 62 L. T. 77 ; 38 W. E. 353.— 
H.L. (E.). 

lord selborne. — There is not. here a jus 
tertii , complete before ratification, as there was 
in Lord Audley v. Pollard and Bird- v. Brmcn 
(infra, col. 250*6). Those cases are good law, but 
I think them inapplicable to a question between 
the self -constituted agent and tlie ratifying prin- 
cipal. — p.. 279. 

Audley (Lord) v. Pollard, referred to. 
Dibbins r. Dibbins (1896) 65 L. J. Ch. 724; 
[1896] 2 Ch. 348 ; 75 L. T. 137 ; 44 W. R. 595. 

— CHITTY, «T. 


Wilson y. Tumman, di. 4 cussed and approved 
Keighley r . Durant (190£) 70 L. j. K. B. 062 : 
[1901] A. C. 240 ; 84 L. r j}\ 777.— H.L. (E.). 

Wilson y. Tumman. a See . 

Connor r. Butler [19(v)2] 2 Ir. R. 576, 596. - 
o.A. ; and O’Keefe r. Walsh [1903] 2 Tr. E. 712. 
— K.B.D. and C.A, f 

Holland v. King (1848) 6 C. B, 727. c.P.. 

followed . , 

Dibbins v. Dibbins/’ (1896) 45 L. J. Ch 724 • 
[1896] 2 Ch. 348 ; 7 5? L. T. 137 ; 44 W. E. 595— 

CHITTY. J. / 

Bird y : Brown.’ (1850) 19 L. J. Ex. 154 ; 4 
Ex. 786 ; 14.- Jur. 132. — EX., distinguished. 
Hutchings r. Ny tries (1863) 1 Moore P. C. (n s ) 
243 ; 10 Jur. (N.$.) 109 ; 9 L. T. J25. — P.c. 

Birdv. Browm, applied . 

Ainsworth r. 'Creeke (1868) 38 L. J. C. P. 58 ; 
L. E. 4 C. P. 4/76, 486 ; 19 L. T. 824 ; 17 W. R. 
229 ; 1 Hopw,. & C. 141.— c.P. ; Smart r. Tessol 
(1874) 30 L. T. 032.— Q.B. 

Birdv. Brown, distinguished . 

Bolton r. Rambert (1889) 58 L. J. Ch. 425 ; 41 
Ch. D. 295 ; /60 L. T. 687 ; 37 W. R. 434.— C.A. 

COTTON, Tj.J . — Bird v. Brown ... is dis- 
tinguishable from this case. There it was held 
that the ratification could not operate to divest 
the ownership which had previously vested in the 
purchaser by the delivery and the passing of the 
possession of the goods before the ratification of 
the alleged stoppage in transitu. — p. 431. 

Bird y. Brown, approved , but held imp - 
plicable . 

Lyell a. Kennedy (1889) 59 L. J. Q. B. 268 ; 
14 App. Cas. 437 ; 62 L. T. 77; 38 W. E. 353.— 
H.L. (E.). Seempru , col. 2505. 

Bird v. Brown, referred to . 

Portuguese Consolidated Copper Mines, Tn re, 
Badman, Ex parte (1890) 45 Ch. D. 16, 35 ; (13 
L. T. 423 ; 39 W. E. 25 ; 2 Meg. 249. — C.A. 


Saundersonv. Griffiths (1826) 4 L. J. (o.s.) 
K.B. 318 ; 5 B. & C. 909 ; S D. & R. 643. 
— K.B., observations adopted . 

Bobbett r. Pinkett (1876) 45 L. J. Ex. 555 ; 
1 Ex. D. 368, 375 ; 34 L. T. 851 ; 24 W. E. 711. 
—EX. D. ; Keighley v. Durant (1901) 70 
L. J. K. B. 662: [1901] A. C. 240; 84 L. T. 
777.— H.L. (E.). 

Wilson v. Tumman (1S43) 12 L. J. C. P. 306 ; 

6 Man. & G. 236 : 6 Scott (N.R.) 894 ; 1 
D. & L. 573. — c.P ..applied. 

Ancona r. Marks (1862) 31 L. J. Ex. 163 ; 7 
H. & N. 686 ; 8 Jur. (n.s.) 516 ; 5 L. T. 753 ; 
10 W. R. 251. —EX. 

Wilson v. Tumman, dictum- adopted. 

Brook v. Hook (1871) 40 L. J. Ex. 50 ; L. E. 
G Ex. 89, 96 ; 24 L. T. 34 ; 19 W. E. 506.— EX. ; 
martin, B. dissenting ; Morris v. Salberg 
(1889) 58 L. J. Q. B. 275 ; 22 Q. B. D. 614, 620 ; 
(51 L. T. 283 ; 37. W. E. 469 ; 53 J. P. 772 .— C.a’ 

Wilson v. Tumman, and Woollen v. Wright 

(1862) 31 L. J. Ex. 513 ; 1 H. & C. 554 ; 

7 L. T. 73 ; 10 W. R. 715— EX. CH., 
considered. 

Durant v. Roberts (1900) 69 L. J. Q. B. 382 ; 
[1900] 1 Q. B. 629 ; 82 L. T. 217 ; 48 W. R, 
476. — c.A. ; reversed h.l., infra . 


Bird v . Brown, followed. 

Dibbins r. Dibbins (1896) 45 L. J. Ch*. 724 : 
[1896] '2 Ch. 348 ; 75 L. T. 137 ; 44 W. R. 595. 
— CHITTY, J. 

Bird v. ‘Brown, considered and report gues- 
tioned. 

Keighley r. Durant (1901),— H.L. (E.) (infra. 
col. 2507). 

Bird v. Brown, followed. 

Ford r. 3s T ewth‘(1901) 70 L. J. K.B. 459; 
[1901] 1 Iv. B. 683 ; 84 L. T. 354 ; 49 W. E. 
345 ; 65 J. P. 391. — K.B.D. 

Ancona v. Marks (1862) 31 L. J. Ex. 163 ; 
7 H. & N. 686 ; 8 Jur. (N.S.) 516 ; 5 L. T. 
753 : 10 W. R. 251 . — ex., considered. 
Bolton v. Lambert (1889) 58 L. J. Ch. 425 ; 
41 Ch. D. 295 ; 60 L. T. 687 ; 37 W. R. 434.— C.A. 

COTTON, l.j. — I t was said . . . that in that 
case there was a previously existing liability of 
the defendant towards some person. But the 
liability of the defendant to Ancona was estab- 
lished by Ancona’s authorising and ratifying the 
act of the agent, and a previously existing 
liability to others did not aifecti the principle 
laid down. — p. 431. © 

Ancona v. Marks, considered. 

Durant r. Roberts (1900 )— c.a. (infra). 
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Watson y. Swan; v i'862) 31 L. J. 0. P. 210 ; 
11 C. B. (N.S.) 750.— C.P., referred to. 
Browning r. Provincial Insurance Co. of 
Canada (1S7S) L. R. fe P. C..263 ; 2S L. T. 853 ; 
21 W. R. 5S7. — P.G. V 

Watson v. Swann. Supplied and considered. 
Ebsworth r. Alliance Marine Insurance Co. 
(1873) 42 L. J. C. P. 305 L. R. S C. P. 590. 610 : 
20 L. T. 470 ; 2 Asp. M. C. 125.— C.P. 

Watson y. Swann, referred to. 

Eyas r. Miller (1807) 3 Com. Gas, 30. — 

MATHEW, .T. 

Watson v. Swann, considered. 

Durant v. Roberts (1900).— C.A. (inf ret). 

Durant v. Roberts (1 900) 69 L. J. Q. P>. 382 ; 
[1900] 1 Q. P>. 629 ; S2 L. T.217 ; 48 W. R. 47 6. 
— C.A. : reversed nam. Keighley, Maxted & 
Co. v. Durant (1901) 70 L. J. K. B. 602 ; [1901] 
A. C. 240 ; 84 L. T. 777.— H.L. (E.). 

Keighley y. Durant (1901) 70 L. J. K. P>. 
002 : [1901] A. C. 240 ; . 84 L. T. 777.— 
H.L. (E.), referred to. 

Connor r. Butler [1902] 2 Ir. R. 509. — k.b.d. 

Keighley v. Durant, dictum discussed. 
Hambro r. Burnand (1903) 72 L. J. K. B. 6G2 ; 
[1903] 2 K. B. 399 ; 89 L. T. 180 ; 51 W. R. 
652 ; 8 Com. Cas. 252 . — bigham. «t. : reversed 
(1904).— C.A. 

Keighley v. Durant. Sec 
O’Keefe r. Walsh [1903] 2 Ir. R. 712.— k.b.d. 
and C.A. 

lewis y. Read (1845) 14 L. J. Ex. 295 ; 13 
M. & W. 834. — EX., applied. 

Freeman ?\ Kosher (1849) 18 L. J. Q. B. 340 ; 
13 Q. B. 7S0. — Q.B. 

Carter v. St. Mary. Abbott’s Vestry, 03 J. P. 
487.— bidley, j. ; reversed (1900) 64 J. P. 548. 
—C.A. 

Fitzmaurice v. Bayley, 26 L. J. Q. B. 114 ; 6 
EL & Bl. 868 ; 3 Jur. (N.S.) 264.— Q.B.; COMPTON, 
J. dissenting : reversed on another ground, (1S58) 
27 L. J. Q.' B. 143 ? 8 El. & Bl. 664 ; 4 JuK (N.S.) 
506. — EX. CH. ; the latter decision affirmed. (1S60) 
9 H. L. Cas. 78 ; 6 Jur. (N.S.) 1215 ; 8 W. R. 
750.— H.L. (E.). 

Fitzmaurice v. Bayley (IS 60) 9 H. L. Cas. 
78 ; 6 Jur.' (N.S.) 1215 ; 8 W. R. 750.— 
H.L. (e.). See 

Wood v. Ay 1 ward (1888) 58 L. T. 662. — C.A. 

2. Agents of Different Kinds. 

Fenn v. Harrison (1790) 3 Term Rep. 357. 
760 ; S. C.. 4 Term Rep. 177. — K.B. 
Applied , Coleman v. Riches (1855) 16 C. B. 
104 ; 3 C. L. R. 795 ; 24 L. J. C. P. 125 ; 1 
Jur. (N.S.) 596; 3 W. R. 453.— C.P. ; Collen r. 
Gardner (1856) 21 Beav. 540. — M.R. ; inapplicable , 
Baines r. Ewing (1866) 35 L. J. Ex. 194 ; L. R. 
1 Ex. 320, 324 ; 4H.&C. 511 ; 14 L. T. 733; 14 
W. R. 782. — EX. ; observations adopted , Baldly v. 
Bates (1885) 52 L. T. 620.— HUDDLESTON, B. 

Farnther v. Gaitskell (1S11) 13 East 432, 
— K.B., applied. 

Whitehead v. Tuckett (1812) 15 East 400 : 
13 ft. R. 509. — K.B., dictum adopted. 
Cotman v. Orton (1840) 10 L. J. Ch. 18 ; 1 Cr. 
& P. 304. — L.C. 


Whitehead v. Tuckett, adopted. 

Beaufort (Duke) v. Neeld (1845) 12 CL & F. 
218 ; 9 Jur. 813. — H.L. (e.). 

Neeld y. Beaufort (Duke) (1841) 5 Jur. 1123. 
— L.C. : affirmed nom. Beaufort (Duke) ?*. Keeld 
(1845) 12 CL & F. 248 : 9 Jur. 813.— H.L. (e.). 

Beaufort (Duke) v. Keeld (supra, in H.L.), 
distinguished. 

Wheatlev V. Bastow (1855) 24 L. J. Ch. 727, 
732 ; 7 De G. M. & G. 261 ; 3 Eq. R. 865 ; 

I Jur. (N.S.) 1124 : 3 W. R. 540. — l.jj. 

Beaufort (Duke) v. Keeld, adopted. 

Collen v. Gardner (1856) 21 Beav. 540. — M.R. 

Beaufort (Duke) v. Heeld, discussed. 

Barrow v. Isaacs & Son (1890) 60 L. J. Q. B. 
179 ; [1891] 1 Q. B. 417 ; 64 L. T. 686 : 39 W. R. 
338 ; 55 J. P. 517. — C.A. 

kay. l. .r. — It is a decision of the highest 
tribunal that equity will not relieve when the 
mistake arises from negligence of the suitor who 
seeks its help. — p. 3 86. 

Foster v. Pearson (1835) 4 L. J. Ex. 120 ; 1 
C. M. & R. 849 ; 5 Tyr. 25 5. — EX. 
TJiscussed, Collis v. Hibernian Bank (1893) 31 
L. R. Ir. 261. — C.A. ; principle applied , Sheffield 
v. London Joint Stock Bank (1888) 57 L. J. Oh. 
986 ; 13 App. Cas. 33.— H.L. (e.) ; London Joint 
Stock Bank /*. Simmons (1892) 61 L. J. Ch. 723 ; 
[1892] A. C. 201.— li.L. (E.): and Bentinck v. 
London Joint Stock Bank (1893) 62 L. J. Ch. 
358 : [1893] 2 Ch. 120.— NORTH. J. 

Green v. Weaver (1827) 6 L. J. (o.s.) Ch. 1 ; 
1 Sim. 404 ; 27 R. R.214. — v.-c., approved. 
Robinson r. Kitchin (1856) 25 L. J. Ch. 441 ; 
8 De CL M. & G. 88 ; 2 Jur. (N.S.) 294 ; 4 W. R. 
344. — L.JJ. 

Couturier v. Hastie (1852) 8 Ex. 40 ; 22 L. J. 
Ex. 97. — EX. : reversed , 9 Ex. 102 . — ex. CH. ; the 
latter decision affirmed on appeal , (1856) 5 H.L. 
Cas. 673 ; 25 L.J. Ex. 253 ; 2 Jur. (N.S.) 1241. 

—H.L. (E.). 

Couturier v. Hastie, See 
The John Bellamy (1870) 39 L. J. Ad. 28 ; 
L. R. 3 A. & E. 129, 134 ; 22 L. T. 244.— ADM. ; 
Fleet r. Murton (1871) 41 L. J. Q. B. 49 ; L. R. 
7 Q. B. 126, 132 ; 26 L. T. 181 ; 20 W. R. 97.— 
Q.B.; Joliife v. Baker (1883) 52 L. J. Q. B. 609 ; 

II Q. B. D. 255, 272 ; 48 L. T. 9G6 ; 32 W. R, 
59 ; 47 J. P. 678.— w. WILLIAMS and SMITH, JJ. 

Couturier v. Hastie, discussed. 

Sutton r. Grey (1893) 63 L. J. Q. B. 633 ; 
[1894] 1 Q. B. 285 ; 9 R. 106 ; 69 L. T. 673; 
42 W. R. 195.— c.A. 

Couturier y. Hastie. discussed and not 
applied. 

Harburg India Rubber Comb Co. v. Martin 
(1902) 71 L. J. Iv. B. 529 ; [1902] 1 Iv. B. 778 ; 
86 L. T. 505 ; 50 W. R. 449.— C.A. 

Couturier v. Hastie, applied. 

Griffith v. Brymer (1903) 19 Times L. R. 434. 
—WRIGHT, J. 
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Grove v. Dubois (1786) 1 Terra Rep. 112 ; 

16 R. R. 664., n, — K.B., Aim]) proved. 

Morris r. Cleasby (1816) 4 M. & 8. 566 ; 16 R. R. 
544. 

ellenborough, c.J. (for the Court).— Lord 
Mansfield is made to say, in Grove v. Dubois. 

that a commission del 'credere is an absolute 
engagement to the principal from the broker, 
and makes him liable in the first instance, that 
there is no occasion for the principal to commu- 
nicate with the underwriter, though the law 
allows the principal for his benefit to resort to 
him as a collateral security/’ Some expressions 
nearly similar, and probably founded on them, 
have fallen from other judges in Houghton v. 
J! Iatthews (8 Bos. & P. 4S9). With all the respect 
which is due to Lord Mansfield and those judges, 
we cannot accede to these propositions thus 
generally laid down without restriction or quali- 
fication. The doctrine contained in them, as so 
laid down, appears to ns to reverse the relative 
situations of principal and factor, and to have a 
tendency to introduce uncertainty and confusion 
into the law on this subject. — p. 574. 

Baring v. Corrie (ISIS) 2 B. & Aid. 187; 

20 R. R. 383. — K. B. , approved and applied. 

Drakeford r. Piercv (1866) 7 B. & S. 515 : 
14 L. T. 403.— Q.B. 

Baring v. Corrie, dictum adopted. 

Fairlie r. Fenton (1870) 39 L. J. Ex. 107; 
L. R. 5 Ex. 169 ; 22 L. T. 373 ; 18 W. R. 700. 

—EX. 

Baring v. Corrie, adopted. 

Pearson v. Scott (1878) 47 L. J. Cl). 705 ; 
9 Ch. D. 19S ; 38 L. T. 747 ; 20 W. R. 796.— 
fry, j. ; Cooke v. Eshelby (1887) 56 L. J. Q. B. 
505 ; 12 App. Cas. 271, 275 ; 56 L. T. 673; 35 
W. R. 629.— H.L. (E.). 


3. Duration of Agency. 

Phillips v. Jones (1888) 4 Times L. R. 401. 
— chitty, J., followed. 

Overweg, In re; Haas r. Durant (1899) 69 
. L. J. Ch. 255 ; [1900] 1 Ch. 209 ; 81 L. T. 776. 
—BYRNE, J. 

Smout v. Ilbery (1842) 12 L. J. Ex. 357 ; 10 
M. & W. 1. — EX., adopted. 

Oriental Bank Corporation, In re : Guillemin, 
Ex p. (1SS4) 54 L. J. Ch. 322 : 28 Ch. D. 634, 
641 ; 52 L. T. 167. — CHITTY, J. 

Smout v. Ilbery, considered and applied . 
Salton v. New Beeston Cycle Co. (1899) 69 
L. J. Ch. 20 ; [1900] 1 Ch. 43 ; 81 L. T. 437 ; 48 
W. R. 92 ; 7 Hanson 74.— Stirling, j. 

Smout v. Ilbery, held overruled. 

Halbot r. Lens (1900) 70 L. J. Ch. 125 ; [1901] 
1 Ch. 344 ; 83 L. T. 702 ; 49 W. R. 214. 

kekewich, j. — The judgment in Smout v. 
Ilbery , which was delivered fifteen years before 
Collen v. Wright (27 L. J. Q. B. 215 : S E1.& Bl. 
647), must, I think, be taken to be overruled by 
the latter case. — p. 127. 

Smout v. Ilbery, distinguished. 

Olivers. Bank of England (1901) 70 L. J. Ch. 
377 ; [1901] 1 Ch. 652 ; 84 L. T. 253 ; 49 W. R. 
391 ^ 65 J. P. 294.— kekewich, J. (affirmed in 
C.A.). 


Raleigh v. Atkmaon 7 ( : l’[s-IO) o L. J. Ex. 206 : 
6 M. & W. 670.— EX'., applied. 

Smart r. Sandars (184$) 17 L. J. C. P. 25S ; 
5 C. B. 895 ; 12 Jur. Tol.-y-c.P. 

y 

4. Rights and Liabilities of Principal 

and (Agent. 

< 

Coles v. Trecothi/ek (1801) 9 Yes. 234 ; 1 
Smith 233 ; 7 R. R. 167.— L.c. See 
Kenney r. Wexham (1822) 6 Madd. 355 : 
Henderson r. Barntjwall (1S27) 1 Y. & j‘ 
387 : 30 R. R. 790/ ; Williams r. Llewellyn 
(1827) 2 Y. & J. G9, n. ; Wood r. Midgley 
(1854) 2 8m. & G. 1.15, 124, n. ; 23 L. J. Ch.553 ; 
2 W. R. 301. — L.JJ.1 ; Tottenham r. Green (1863) 

32 L. J. Ch. 201'; 1 N. R. 466.— WOOD, v.-c. ; 
Seal r. CInridge -{1881) 50 L. J. Q. B. 316 ; 7 
Q. B. D. 516 ; 44 X. T. 501 ; 29 W. R. 598.— C.A. ; 
Dyas r. Stafford -(1881) 7 L. R. Ir. 590 ; Plow- 
right ??. Lambert (1885) 52 L. T. 646, 653.— 
field. J. ; Luddy’s Trustee v. Peard (1886) 55 
L. J. Ch. S84 ; 33 Ch. D. 500 ; 55 L. T. 137 ; 35 
W. R. 44. — KAY, J. 

Burdettv. Willett (1708) 2 Vern, 63S.— L.c. 
See 

Pennell n Deffell (1853) 23 L. 0. Ch. 115: 4 
De G. M. &'G. 872 ; 18 Jur. 273 ; 1 W. R. 499.— 

S.JJ. 

Chapman v. Derby (1689) 2 Vern. 117.— 
LO^IDS COMMRS., referred to. 

Bailey /f. Finch (1871) 41 L. J. Q. B. 83 ; L. R. 
7 Q. B. ,34, 44 ; 25 L. T. 871 ; 20 W. R. 294.— 
Q.B. ; Middleton r. Pollock, Nugee, Ex parte 
(1875)44 L. J. Ch. 584; L. R.,20 Eq. 29, 34: 

33 L. T. 240 ; 23 W. R. 7«6.— M.b. 

Green v. Bartlett (1S63) 32 L. J. C. P. 261 ; 
14 C. B. (N.S.) 681 ; 8 L. T. 503 ; 11 W. 
R. 834.— c.P. 

Explained , Curtis v. Nixon (1871) 24 L. T. 
706. — C.P. ; applied , Oetzmann i\ Emmott(1887) 
■4 T. L. R. 10.— smith, J. f 

Wilkinson v. Alston (1879) 48 L. J. Q. B. 
733 ; 41 L. T. 394 ; 44 J. P. 35.— C.A., 
distinguished. 

Taplin t\ Barrett (1S89) 6 T. L. R. 30.— Q.B.D. 

Bayley v. Chadwick, 36 L. T. 740 .— cole- 
ridge, C.J. and DENMAN, J. ; reversed, (1878) 37 
L. T. 593. — C.A, ; the latter decision reversed 
a and the former restored , (1878) 39 L. T. 429. — 
H.L. (E.). 

Cash v. Kennion (1804) 11 Yes. 314. — L.c.; 
and Cockerell v. Barber (1810) 16 Yes. 
461. — L.C., considered. 

Manners r. Pearson (1S98) 67 L. J. Ch. 304 ; 
[1898] 1 Ch. 581 ; 7S L. T. 432 ; 46 W. R. 498. 
— C.A, WILLIAMS, L.J. dissenting. 

Rhodes v. Forwood, 31 L. T. 61. — ex. ; 
reversed , (1875) 33 L. T. 314. — ex. ch. ; the 
latter decision reversed and the former restored , 
(1876) 47 L. J. Ex. 396; 1 App. Cas. 256; 34’ 
L. T. 890 ; 24 W. R. 1078.— H.L. (a.). 

Rhodes v. Porwood [supra in H.L.), distin- 
guished. 

Turner v. Goldsmith (1891) 60 L. 1 ^. Q. B. 247 ; 
[1891] 1 Q. B. 544 ; 64 L. T. 301 ; 39 W. R. 547. 
— C.A. 

lindley, l.j, — In the two former cases [the 
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above case and Tmglor v. Caldwell. 32 L. J. 
Q. B. 164] there w‘ ; as no express contract to 
employ the plaintiff, and t-lie Court held that no 
such contract ought to be implied.— p. 250. 

Rhodes v. Forwood, considered. 

Turnerv. Goldsmith, distinguished. 

Turner r. Sawdon (1901) 70 L. J. K. B. 897 ; 
[1901] 2 K. B. 653; 85; L. T. 222 ; 49 \\\ it. 
712 — C.A. : STIRLING, L.j r ., doubting. 

smith, M.R. — Now this case is not like Turner 
v. Goldsmith, where the agent’s remuneration 
was by commission. In sugh a case the employer 
must not prevent the ageiit from earning his 
commission. In this case tbe plaintiff had been 
serving the defendants as representative salesman 
for some time before the contract in question was 
entered into. The defendants agree to continue 
the plaintiff in their employment for Jour years 
and to pay him a salary of 200/. or 250/. a year, 
no more and no less. That is all this contract 
provides for. There is to be no payment by 
commission. — p. 899. 

Rhodes v. Forwood and Turner v. Goldsmith, 

explained. 

Norther v. Trevillion (1902) 7 Com. Cas. 201. — 
PHILLI.MORE, J. 

Rhodes v. Forwood, distinguished. 

Turner v. Goldsmith, referred to. * 

Ogdens, Ltd. i\ Nelson (1904) 73 L. J. K. B. 
865 ; [1904] 2 K. B. 410.— C.A. 

White v. Lincoln (Lady) (1803) 8 Yes. 363 ; 

7 li. R. 71. — L.C., principle applied. 

Gray r. Haig (1855) 20 Beav. 219, 235. — M.K. 

White v. Lincoln (Lady), inapplicable. 

Lee, In re, Neville, Ex parte (1868) L. II. 4 
Oh. 43 ; 19 L. T. 435 ; 17 W. R. 108.— L.JJ. 

pack- wood, L.,7. — The solicitor had been em- 
ployed by Mr. Neville as solicitor, and also as 
receiver of his rents. . . He was also employed 
in specific operations for raising money on mort- 
gage and by discounting bills. . . . The circum- 
stances in White v. Lincoln (. Lady ) were quite 
different. Lord Eldon there pointedly rests his 
judgment on Jackson’s being the Duke's general 
agent, bound in duty to him to keep regular 
accounts of liis money transactions, and the same 
principle is indicated in Lord Kosslyn’s previous 
order. The principle is founded on this, that, 
when you employ a man as general agent, he can 
receive money to an amount which you have 
no means of finding out unless lie keeps regular 
accounts of Ills receipts and payments. So here, 
if no account of the rents had been furnished. 
Lee must have been charged witli the full 
amount of the rental, and would have had to 
discharge himself. But the case is very different 
when a solicitor is employed to raise money by 
mortgage or by discounting a bill. The client 
there is aware of the whole transaction, and 
knows what the solicitor receives. — p. 45. 

Harrington v. Victoria Graving Dock Co. 

(1878) 47 L. J. Q. B. 594 ; 3 Q. B. D. 549 ; 

39 L. T. 120; 26 AY R. 740— Q.B.I).. 

referred to. 

lteg. r. Great Yarmouth .1 J. ( 1 882) 5 1 L. J. M. C. 
39 ; 8 Q. B. D. 525 ; 30 AY. R. 460.— Q.B.D. 

Harrington v. Victoria Graving Dock Co. 

Adopted , Grant a*. Gold Exploration. &c., 
Syndicate (1899) 69 L. J. Q. B. 150 : [1900] 
I Q. B. 233 ; 82 L. T. 5 ; 48 AY. li. 280.— C.A. .; 

O.C. 


principle applied. Bart ram v. Lloyd (1903) 19 
T. L. R. 293.— BRUCE, J. 

Michael v. Hart (1901) 70 L.M. K. B. 1000 ; 
[1901] 2 K. B. 867: 85 L. T. 548; 50 AY. R. 
154.— wills, J. ; a (firmed. (1902) 71 L. J. K. IL 
265 ; [1902] 1 K. B. 4S2 ; 86 L. T.474 : 50 \A r . R. 
80S. — C.A. : the latter decision affirmed on the 
facts , 89 L. T. 422.— H.L. (E.). 

Michael v. Hart, distinguished. 

De Verges r. Sandeman (1902) 71 L. J. Ch. 
328 ; [1902] 1 Oh. 579 ; 86 L. T. 269 ; 50 AY. R. 
404.— C.A. 

Rogers v. Boehm (1799) 2. Esp. 702. applied. 
Morrison r. Thompson (1874) 43 L. J. Q. B. 
215 ; L. R. 9 Q. B. 480; 30 L. T. 869 ; 22 AY. R. 
859.— Q.B. 

Salomons v. Pender (1865) 3 H. <k C. <539, 
6-12 ; 34 L. J. Ex. 95 : 11 Jur. (N.S.) 432 ; 
12 L. T. 267 ; 13 AY. K. 637.— EX., observa- 
tion x adopted. 

Tetley c. 8 hand (1871) 25 L. T. 658 : 20 AY. R. 
206.— c.P. 

Salomons v. Pender, referred to. 

Robinson ■?:. Mollett (1875) 44 L. J. C. P. 362 ; 
L. R. 7 H. L. 802, 829 ; 33 L. T. 544.— H.L. (E.) ; 
reversing 20 AY. R. 54L — EX. CH. 

Salomons v. Pender, applied. 

Andrew v. Ramsay (1903) 72 L. J. K. B. 865 ; 
[1903] 2 K. B. 635 ; 89 L. T, 450 ; 52 W. R. 126. 

— AL VERST ONE. C.J., WILLS and CHANNELL, J J. 

Tetley v. Shand (1871) 25 L. T. 658 ; 20 
AY. R. 206. — C.P., distinguished. 
Borrowman r. Free (187S) 48 L. J. Q. B. 65 ; 
4 Q. B. D. 500.— C.A. 

Lowther v. Lowther (1806) 13 A T es. 95, 
102. — L.c. ; Murphy v. O’Shea (1845) 2 
Jo. & Lat. 422.— L.c. (IR.) : and Molony v. 
Kernan (1842) 2 Dr. & War. 31, 38.— L.C.. 
applied. 

Dunne r. English (1874) L. R. 18 Eq. 524 ; 
31 L. T. 75. — JESSEL, 31. R. 

Dunne v. English (supra), applied. 

Guy c. Churchill (1889) 60 L. T. 740.— 
CHITTY, J. (affirmed, (52 L. T. 132. - C.A.) ; 
Rattison r. Hobson (189(5) 65 L. J. Ch. 695 ; 
[1896] 2 Cli. 403 ; 74 L. T. 689 ; 44 AY. R. 615. 
— Stirling. J. ; Costa Rica Ry. r. Forwood 
(1901) 70 L. J. Ch. 385 : [1901J 1 Ch. 74(5 ; 84 
L. T. 279 : 49 AY. IL 337.— C.A. 

Allfrey v. Allfrey (1849) 1 Mae. k G. 87 : 
1 H. k Tvv. 179 ; 13 Jur. 269.— L.c. ; 
affirming 17 L. J. Oh. 3u ; 10 Beav. 353 ; 
li Jur. 981.— M.R., followed, 

AYilliamson r. Barbour (1877) 50 L. J. Oh. 
147 ; 9 Ch. D. 529 ; 37 L. T. 698. — JESSEL, M.R. 

Allfrey v. Allfrey, distinguished . 

Williamson v. Barber, applied. 

Gething r. Keighley (1878) 48 L. J. Oh. 45 ; 
9 Ch. D. 547, 550 ; 27 AY R. 283.— M.R. 

Williamson v. Barber, referred to. 

AYebb, In re, Lambert r. Still (1893) (53 
L. J. Ch. 145 ; [1894] 1 Ch. 73, 84 : 70 L. T. 
318.— C.A. 

King v. Anderson, Ir. R. S Eq. 14 7. — v.-C. : 
reversed , (1874) Ir. R. 8 Eq. 625. — C.A. 

so 
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Walter v. King (1897) 13 Times L. E. 270. 
— C.A., considered. 

Macoun v. Erskine (1901) 70 L. J. K. B. 973 ; 
[1901 ] 2 K. B.-493 ; 85 L. T. 372.— C.A. 

Walter v. King and Maconn v. Erskine, 

discussed. 

Erskine v. Sachs (1901) 70 L. J. K. B. 978 ; 
[1901] 2 K. B. 504 : 85 L. T. 385.— C.A. 

Turnbull v. Garden (1839) 38 L. J. Ch. 331 ; 
20 L. T. 218. — v.-c., followed. 

Spain (Queen) r. Parr (I860) 39 L. J. Ch. 
73 ; 21 L. T. 555 ; 18 W. B. 110.— v.-c. ; and 
Morison v. Thompson (1874) 43 L. J. Q. B. 215 ; 
L. B. 9 Q. B. 480 : 30 L. T. 869 ; 22 \Y. K. 859. 
— Q.B. 


Turnbull v. Garden and Spain (Queen) v. 
Parr (I860) 39 L. J. Ch. 73 ; 21 L. T. 
555 ; 18 W. B. 110.— v.-c ..distinguished. ~ 
Baring v. Stanton (1876) 3 Ch. D. 502 ; 35 
L. T. G52 ; 25 W. B. 237.— C.A. 

MELLiSH, L.J. — I think we do not at all over- 
rule the ease of Turnbull v. Garden , because, as 
X understand it, in that case the party from 
whom the discount was taken was not in the 
position of Messrs. Baring, but was an agent for 
somebody else. The real brokers were willing to 
allow a discount, and then the question was 
whether the next agent could keep it in his own 
pocket, or was bound to give it to the principal, 
which was an entirely different question. 

Turnbull v. Garden, referred to. 

Bartram r. Lloyd (1903) 8S L. T. 2S6 : 19 
T. L. B. 293.— BRUCE, J. ; reversed , 20 T. L. E. 
281 • — C.A. 

Great Luxemburg Ey. v. Magnay (1858) 25 
Beav. 586, 593 ; 4 Jur. (N.S.) 839 ; 6 W. B. 
711. — M.R., commented upon and dis - 
tmquished. 

Kimber v. Barber (1872) L. B. 8 Ch. 56 ; 27 
L. T. 526 ; 21 W. E. 65.— selborne, l.c. 

selborne, L.c .—Great Luxemburg By. v. ( 
Magnay , is, assuming it to be well decided, a case j 
in 'its circumstances very different from the,’j 
present case. On the view which I take of thd j 
facts in this case, there is no difficulty in granting 
the relief sought. — p. 59. f j 

Kimber v. Barber, 26 L. T. 054. — A[(j>. , 
reversed, (1S72) L. B. 8 Ch. 56 ; 27 L. T. 526.^ oi 
W. Id 65.— L.C. 

Kimber y. Barber, applied. 

Morison r. Thompson (1874) 43 L. J. Q. J3. 215 ; 
L. B. 9 Q. B. 480 ,* 30 L. T. 869 : 22 W. k. 859.— 
Q.B. 

Great Western Insurance Co. of J ew York 
v. Cunliffe, 30 L. T. 113.— v.-c. ; rtwrttf (1874) 
43 L. J. Ch. 741 ; L. K. 9 Ch. 525 ; to l. T. 
G61. — L.JJ. 

Great Western Insurance Co. of New Y 5 r fc Vr 
Cunliffe, followed. 

Baring r. Stanton (1S76) 3 Ch. L. 502 ; 35 l. T. 
652 : 25 W. B. 237.— C.A. 

Great Western Insurance Co. of New York v. 
Cunliffe, distinguished. 

Bartram r. Lloyd (1903) 88 L T. 286 ; 19 
T. L. B. 293.— BRUCE, J. (reversed, <i,A.). 


Lupton y. White s xS0^A 15 Ves ^ 432 . 10 
B. B. 94. principle aj j f } i ie ^ 

Gray v. Haig (ISop 20 | j eav> 219 , 235.— M.R. 

lupton v. White, refe 5 - rreiL to _ 

Walsh r. Secretary of gtate for India (ig63) 
32 L. J. Ch. 58 j ; 10 t L L . Cas. 3(i7 ; 2 N. R. 
339 ; 9 Jur. (N.S.) ioT g L _ T _ g39 u w . R. 
S23.—H.I.. (E.). 

Lupton y. White,/ 'touted. 

Cook r. Addison (lS-jgg) 3 g L _ j. c]l 322 ; L. R. 
7 Eq. 466, 470 ; 20 I) 312 . 17 -ftr, jj # 4S0.— 
v.-c. ; Oatway, In i% n 90 3 ) 72 l. J. Ch. 675 ; 
[1903) 2 Ch. 356 . — J^oyce. j. 

Dinwiddie v.B. ailey( - 1S0 i) 6 y es . 136.— L.O., 

obnen-atioi ish adopte .3. 

Shepard >: Brow (1862 ) g Jur. (n.s.) 195 ; 7 
L.X. 499; 11 W. E . 162.-V.-C. 

Dinwiddie v ' Bailey, ex plain-eel. 

Hemmmgs r,y p ugh ng 63 i 4 4S6 . g j ur . 

(n.S.) 1124 ; 9 nL. T. 2S3 ; 12 W. K. 44.— V.-C. 

Maekenzf e v Johnston (1819) 4 Madd. 373, 
7.-C., applied. 

V illiams ‘ t ,_ Trye ( 1S3i ) 2 3 L. J. Ch. SCO ; 18 
Jur. 442 ; 2, w . R. 314.— M.R. 



^ or tk and North Midland By. v. Hudson 

£.1858) 22 L. J. Ch. 529 ; 16 Beav. 485 ; 1 

,, R. 187, 510. — M.B. 

. % allowed, Williams v. Trye (1854) 23 L. J. Ch. 
SCO.!/ is Jur. 442; 2 W. R. 314.— M.B. ; and 
° ta! iiton Carron Co. (1857) 27 L. J. Ch. 
89 5/ 24 Beav. 346 ; 3 Jur. (N.S.) 1235.— M.B. ; 
nosfrvatious adopted , Faure Electric, &c., Co., 
7n 're (1888) 58 L. J. CJi. 48 ; 40 Ch. D. 141 ; 59 
•ty T. 918; 37 W. B. 116. — KAY, J. And see 
a jnte , vol. i., col. 424. # 

/ Gray y. Haig ' (1854) 20 Beav.— M.R., 
principle applied. 

Stainton v. Carron Co. (1857) 27 L. J. Ch. 89 ; 
24 Beav. 346 ; 3 Jur. (N.S.) 1235. — M.R. 

Phillips v. Phillips (1852) 9^Hare 471. — 
v. -c., followed. 

Shepards. Brown (1862) 9 Jur. (n.s.) 195 ; 7 
L. T. 499 ; 11 W. B. 162.— v.-c. 

Phillips v. Phillips, explained. 

Hemmings v. Pugh (1863) 4 Gift 456 ; 9 Jur. 
(N.s.) 1124 ; 9 L. T. 283 ; 12 W. B. 44.— V.-C. 

Phillips y. Phillips, explained. 

Makepeace r. Bogers (1S65) 4 I)e G. J. & S. 
049 ; 34 L. J. Ch. 396 ; 11 Jur. (N.s.) 314 ; 12 
L. T. 221 ; 13 W. B. 566.— L.JJ. . 

turner, L.J.— Phillips v. Phillips went upon 
the footing of the account there in question being 
a current account between the parties, and the 
bill made no case of general agency, alleging only 
an isolated agency transaction connected with 
the sale by the defendant of some railway shares 
belonging to the plaintiff. That case had no 
reference to a case of general account between 
principal and agent ; and if hi language in 
giving judgment in that case had been in fact 
such as to give rise to misapprehension, such 
misapprehension ought to have been dispelled by 
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what he had said in blie subsequent case of Vad- 
•wick v. Stanley (9 Haij'e 62$), when adverting to 
the want of correlation between the rights of a 
principal and an agen'- to ' sue in Chancery. — 
p. 654. , t 

Phillips v. Phillips, thing* i shed. 

St. Aubyn r. Smart (367<) L. R. 5 Eq. 183, 
189 ; 1 7 L. T. 439 ; 1.6 W. Rr394.-V.-C. : affirmed , 
(1868) L. R. 3 Oh. 646 ; 19'. L. T. 192 ; 16 W. R. 
1095.— L.JJ. 

Rothschild v. Brookman (1831) 5 Bli. (n.s.) 
165 ; 2 Dow & CD 188 .— h.l. (E.) ; 
affirming S. C. nom. Brookman v. Roth- 
schild, 7 L. J. (0.8.) Ch.', 163 ; 3 Sim. 153 ; 
30 R. R. 147.— v.-c.. applied. 

Tetley *?:. Shand (1871) 25 L. T. 658 ; 20W.R. 
206 . — c.p. : Robinson v. Mollett>(lS75) ; 44 L. J. 
C. P. 362 ;* L. R. 7 H. L. 802, 819 ; 33 L. T. 544. 
— H.L. (E.). } 

Rothschild v. Brookman. 

Distinguished, Wadclcll r. Blocfcey (1879) 48 
L. J. Q. B. 517 ; 4 Q. B. D. 678, 680 ; 41 L. T. 
458 ; 27 W. R. 931. — C.A. ; followed, Hamilton 
v. Young (1881) 7 L. R. Ir. 289, 299.— V.-C. ; 
referred to. Cape Breton Co., In re (1884) 26 
Oh. D. 221,' 228.— PEARSON, J. 

Rothschild v. Brookman, c.vplaincd). 

Lady well Mining Co. r. Brookes (1887) 5tf 
L. J. Oh. 684 ; 35 Oh. D. 400, 40S ; 56 L. T. 677 : 
35 W. R. 785.— C.A. 

cotton, li.J. — It was said that in that ease, 
after the transaction had been completed, so that 
the sale and purchase could not be set aside, 
relief was granted, and the judgment was ap- 
proved by the House of Lords. But if we VLook 
at the judgment in that ease it assumes through- 
out a setting aside of the transactions which 
wore impeached, and it was a case where tliat 
could be "done. — p. 686. 

Rothschild v. Brookman, followed. 

Guy v. Churchill (1889) 00 L. T. 740, 743.— 
CH1TTY, J. 

Smith v. Leveaux. 1 PL & M. 123. — v.-c. : 
reversed , (1863) 2 De G. J. & S. 1 ; 33 L. J. Oh. 

1 67 ; S N. R. 18 ; 9 Jur. (N.S.) 1140 ; 9 L. T. 
313 ; 12 VV. R. 31. — L.JJ. 

Smith v. Leveaux, adopted. 

Moxon r. Bright (1S69) L. R. 4 Cli. 292, 291 : 
20 L. T. 961.— HATHERLEY, L.C. 

Waters v. Shaftesbury (Earl) 12 Jur. (n.s.) 
311; 14L.T.184; 14 W. R. 572. — V.-c . ; reversed 
in part, (1S67) 15 L. T. 489 ; 15 W. R. 289.— L.C. 

Comwal v. Wilson (1750) 1 Vos. sen. 509. 
— L.C. , d i sting u is ft ed. 

Devaux r. Conolly (1849) 19 L. J. C. P. 71 ; 

8 0. B. 610.— C.P. 

Cox v. Prentice (1815) 3 M. & H. 344 ; 1G 
R. R. 288. — K.B., distinguished. 

Devaux r. Conolly (1849) 19 L. J. C. J*. 71 ; 

8 C. B. 640. — c.p. : and Beevor r. Marler (1898) 

14 T. L. R. 289.— Q.B.D. 

Frietas v. Dos Santos (1827) 1 Y. A J. 574. 

— EX. EQ., applied. 

G ren ville-Mumiy r. Clarendon (Earl) (1869) 

39 L. J. Cli. 22* : L. R. 9 Eq. 11.— ttuMlLLY, M.R. 

Prietas v. Dos Santas, referred to. 

Vanner t ,' Frost (1870) 39 L. J. Oh. 626. — M.K. 


Thorne v. Tilbury (1858) 27 L. J.Ex. 407 ; 
3 H. & N. 534. — ex., observation adopted. 
Biddle •?:. Bond (1865) 34 L. J. Q. B. 137 ; 6 
B. & S. 225 ; 11 Jur. (N.s.) 425 ; 12 L. T. 178 ; 13 
W. R. 561. — Q.B. 

Weymouth v. Boyer (1792) 1 Yes. 416, 426. 
— jbuller, J. (for L.C.), dirtiun held over- 
ruled. 

Blogg v. Jolmson (1867) 36 L. J. Oh. 859 : 
L. R. 2 Ch. 225 ; 16 L. T. 306 ; 15 W. R. 626. 

Chelmsford, L.C. — It was objected that the 
plaintiff was not entitled to interest because it 
was not prayed by the bill ; but the dictum of 
Buller, J . i Weymouth v. Boyar was overruled 
by the later authorities of Pear sc v. Green (1 Jac. 
AW. 135) and Johnson v. Prendergast (28 Bcav. 
480).— p. 860; 

Hardwicke v. Vernon (1799) 4 Ves. 411 ; 4 
R. R. 244.— L.c. ; S. C. (1808) 14 Ves. 
504. — L.C. 

Dictum- adopted. Turner r. Burkinsliaw (1S67) 
L. R. 2 Ch. 488, 491 : 15 W. R. 753. — L.C. ; dis- 
tinguished , Rishton if. Grissell (1870) L. R. 10 Eq. 
393, 397 ; i8 W. R. 821.— JAMES, V.-C. : applied, 
.H arson t v. Blaine (1.887) 56 L. J. Q.B. 511, 513. 

—C.A. 

Pearse v. Green (1819) 1 Jac. A W. 135, 140 ; 
20 R. R. 258. — M.R., adopted. 

Blogg r. Johnson (1S67) 36 L. J. Ch. 859 ; 
L. R. 2 Ch. 225, 229 ; 16 L. T. 306 ; 15 W. R. 
626. — L.C. {see extract, supra ) : Turner r. 
Burkinsliaw (1867) L. R. 2 Cli. 488 ; 15 W. R. 
753. — CHELMSFORD, L.C. 

Pearse v. Green, distinguished. 

Rishton c. G-rissell (1870) L. R. 10 Eq. 393 : 
IS W. R. 821.— v.-c. 

james, v.-c. — These shipping cases appear to 
have been actual partnerships, where there was a 
fund to be divided which was the common pro- 
perty of all. Ifl this case the plaintiff and 
defendant were not partners, and there is no 
such common fund. — p. 396. 

Pearse v. Green, followed. 

, Harsant r. Blaine (1887) 56 L. J. Q. B. 511. — 
C.A. 

Boorman v. Brown (1842) 11 L. J. Ex. 437 : 

3 Q. B. fill ; 2 G. A D. 793.— EX. CH. ; 
affirmed, (1844) 11 Cl. & K. 1 .— h.l. (e.). 
P.r plained, Courtenay v. Earic (1850) 20 L. J. 
C. P. 7; 10 C. B. 73; 15 Jur. 15.— C.P. ; 
observations cited, Baylis r. Lintott (1873) 42 
L. J. C. P.119 ; L. R. 8 C. P. 345 ; 28 L. T. 666. 
— C.P. ; adopted, Hyman r. Nye (1881) 6 Q. B. D. 
685 ; 44 L. T. 919 ; 45 J. P. 554.— Q.B.D. ; 
referred fo, Steljes v. Ingram (1903) 19 T. L. R. 
534. — FHILL1MORE, J. 

Goupy v. Harden (1816) 7 Taunt. 159; 2 
Marsh. 451 ; Holt 342 ; 17 R. R. 178, n.— 
C.P., referred to. 

Fry v. Hill (1817) 7 Taunt. 397 ; 18 R. R. 512. 
—C.P. 

Goupy v. Harden, explained. 

Castrique r. Buttigieg (1S55) 10 Moore P. C. 

94 ; 4 W. R. 4-15.— P.C. 

Maekersy v. Ramsays (1813) 9 Cl. A F. 8 IS. 

— ir.L. (sc.), applied. 

Prince v. Oriental Bank (1878) 47 L. J. P. (■• 

42 ; 3 App. Cas. 325 ; 38 L. T. 41 ; 26 W. R. 543. 

— p.c. ; and Meyerstein r. Eastern Agency Co. 
(1885) 1 T. L. 1L 595. — HUDDLESTON, B. 

SO— 2 
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Pidgeon v. Burslem (1849) is I,. J. Ex. 193 : j 
3 Ex. 465. — EX. , followed. _ 

Smith v. Lindo (1858) 27 L. J. C. P. 335 : 5 
C. B. (NJtf.) 5S7*: 4 Jnr. (K.S.) 374 : 6 AV. B. 748. 

— EX. CH. 

Taylor v. Stray (1857) 26 Ij. J. C\ P. 175, 
287: 2 ('. B. (x.s.) 197: 3 Jur. (X.8.) 
964 : 5 AA r . R. 761.— ex. c h.. applied. 

Chapman r. Shepherd (1867) H6 L. J. B. P. 
113 ; L. R. 2 C. P. 228. 238 : 15 L. T. 477 ; 15 
AV. R. 314.— c.P. : Cropper r. Cook (1868): 
L. R. 3 C. P. 194, 198 ; 17 L. T. 603 : 16 W. K. 
596. — C.P. 

Curtis v. Barclay (1826) 5 B. <fc 0. 141 ; 7 
D. R. 539 : 4 L. J. (o.S.) K. B. 82.— K.B.. 
applied. 

The Lord of the Isles. Williams r. Kuiglit 
(1894) 64 B. .J. A dm. 15 ; [1894] P. 342 : 11 R. 736 : 
71 L. T. 92 ; 7 Asp. M. C. 500.— BRUCE, J. 

Lacey v. Hill. Crowley's Claim (1874) 43 
L. J. Ch. 551 : L. R. 18 Eq. 182 ; 30 L. T. 
484 : 22 AV. R. 586. — M.R., applied. 

Blundell, In re, Blmidell r. Blundell (1888) 
57 L. J. Ch. 730 : 40 Ch. D. 370, 377 : 58 L. T. 
933 : 36 AV. R. 779.— Stirling, J. ; The Bord of 
the Isles. Williams r. Knight (1894) 64 L. J. P. 
15 ; [1894] P. 342 : 71 B. T. 92 : 7 Asp. M. C. 
500 ; 11 R. 736.— BRUCE. J. 

Prixione v. Tagliaferro (1856) 4 W. R.373. 
— P.C., disti nyuixhed. 

Halbronn e. International Horse Agency and 
Exchange (1902) 72 L. J. K. B. 90 : [1903] 

1 K. B. 270 : 88 B. T. 232.— BRUCE. J. 

BRUCE, J. — FrU-ione v. Tagliaferro . . . lias 

little or no bearing on the present case. . . . 
It appeared that the agent [in that case] com- 
municated, at every step in the action brought 
against him at Genoa, with the respondents and 
acted with tlieir approval ; that he treated the 
action as their action and defended it for them ; 
and that the respondents approved of liis conduct 
ou their behalf . . . the principals in that 
case had authorised their agent to defend the/1 
proceedings in that Court, and so had reuderec^ 
themselves liable for the consequences resulting | 
from the judgment of the Court. In the preseyit 
case the plaintiff has failed, in my opinion, /in 
making out a good cause of action against /the 
defendants. — p. 92. / 

Sutton v. Tatham (1839) 8 L. *7. Q. L>, f 210 ; 
10 A. k E. 27. — Q. B.i followed. 

Pollock v. Stables (184S) 17 L. J. Q. B. 352 : 
12 Q. B. 765 ; 5 Kailw. Cas. 352. — Q.B. 

Bayliffe v. Butterworth (1847) 1 Ex. 425. 
—EX. 

Followed , Pollock r. Stables (1848).— Q.B. 
Qoipra') ; dictum- adopted. Ireland /*. Livingstone 
. (I860) 36 L. J. Q. B. 50 :' L. R. 2 Q. B. 99 : 15 
L. T. 206. — Q.B. (reversed, ex. ch., but restored, 
H.L. ; *ee col. 2526). 

Humble v. Langston (1841) 10 L. J, Ex. 
442: 7 M. & AV. 517. — EX., principle 
applied. 

Sayies r. Blane (1849)- 19 L. J. Q. B. 19: 14 
Q. B. 205 ; 6 llailw. Cas. 79 ; 34 Jur. 87.— Q.B. 

Humble v. Langston, did huf uished . 

Baylev r. Wilkins (1849) 18 L. J. C. P. 273 : 
7 U. IB 886. — OJ\ ; and Walker r. Bartlett 
(1856) 25 L. J. C. P. 263; 18 C. B. 845; 2 
Jur. (H.S.) 048 ; 4 W. R. 681.— EX. CH. 


Humble v. Langst Xictum considered. 
Aloule r. Carrett (:9L. J) 39 L. J. Ex. 69: 
L. R. 5 Ex. 132, 137 rplied. L. T. 343 ; 18 AV. R. 
697. — ex. (affirmed,' L. Job.). 

Humble v. Lan i, considered. 

Alaxted c. Pain< ^71) 40 L. J. Ex. 57 ; 
L. R. 6 Ex. 132. 15^. OI 24 L. T. L49 ; 19 AV. R. 
527.— EX. CH. /■ 

Humble v. Lang|ston, referred- to. 

Kellock r. EntliovAen (1874) 43 L. J. Q. B. 90 ; 
L. R. 9 Q. B. 241, $40 ; 30 L. T. 68 ; 22 AV. R. 
322.— EX. CH. I 

Duncan v. Hill, L. II. 6 Ex. 255 : 40 L. J. 
Ex. 137; 25 L.r T. 59; 19 AV. R. 894. — EX.: 
■re censed on- one- fnoint. (1873) 42 L. J. Ex. 179 : 
L. R. 8 Ex. 242 £ 29 L. T. 268 ; 21 AV. R. 797.— 

EX. CH. /■ 

Duncan v. mill [supra, in EX. ch ;),- referred 
to. / 

Lacev v. ly ill. Scrimgeour’s Claim (1873) 42 
L. J. Oh. 6ofi : L. R. 8 Ch. 921. 925 ; 29 L. T. 
281 ; 21 AV./R. 857. -L.JJ. 

Duncam v. Hill, distinguished. 

Hartas k. Ribbons (1S89) 58 L. J. Q. B. 187 : 
22 Q. B. p. 254 ; 37 VV. R. 278.— C. A. 
t E8HEiy, m.e.— The present case is, in my 
opinion. /clearly distinguishable from Jjunoan v. 
Hill, in the present case the plaintiff, a member 
of the London Stock Exchange, was instructed 
by thy defendant to enter into bargain on the 
Stock/Exchange for the purchase of certain stock 
and shares for the defendant. . . . The shares 
and shocks in question had been carried over to the 
14tli/ of October, but before that day-— namely, on 
the /12tli of October— the plaintiff became a de- 
faulter on the Stock Exchange. . . . The de- 
fejlndant, instead of throwing over the plaintiff 
ays his broker by dealing directly with the jobbers 
l/iimself, or by selecting another broker, elected 
'to treat the plaintiff as stiR acting as his broker, 
and so altered the circumstances of the plaintiff 
by continuing the plaintiff’s liability to the 
jobbers. There was therefore a new contract 
between the defendant and the plaintiff, under 
which the defendant was bound to indemnify the 
plaintiff - -or, if you will, the old contract to the 
same effect was left standing. . . . That being 
so, this case is the same as the ordinary case, 
and the defendant ... is bound to indemnify 
the plaintiff, -p. 1 89. 

Duncan v. Hill and Lacey v. Hill, Scrim- 
geour’s Claim, discussed. 

Hartas v. Ribbons, distinguished. 

Ellis r. Pond (1897) 67 L. J. Q. B. 345 ; [1898] 
1 Q. B. 426 ; 78 L. T. 125, - C.A. tire judgments. 

Duncan v. Hill, adopted. 

Beckhuson r. Hamlet (1900) 69 L. J. Q. 1>. 
431 : [1900] 2 Q. 15. 18 ; 82 L. T. 459.— 
KEXXEDY, J. (affirmed, C.A.). 

Read v. Anderson (1884) 53 L. J. Q. B. 532 ; 
13 Q. B. D. 779 ; 51 L. T. 55 ; 32 AV. Ii. 
950. — C.A., alluded to. 

Leigh v. Dickeson (1884) 54 L. J. Q.B. 18; 
15 Q. P». 1). 60, 64 ; 52 L. T. 790 ; 33 AV. R. 539. 
— C.A. * 

* 

Read v. Anderson, applied. 

Seymour <v Bridge (1885) 54 L. .J. <). 11. HIT ; 
14 Q. B. I). 460. — MATHEW, J. 
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Read v. And, rsom, it- tyro ml. 

Bridger r. Sa^gc tvlSB'o 54 \ Jm J. Q. B. 40-4- ; 
15 Q. B. D. 363 ; 53 .1 0. T. 20 ; 33 W. Li. 801 : 
•10 J. P. 725. — C.A. • 

Read v. Anderson, ^fi’fkuishcd. 

Perry v. Barnett. (18> -^14 Q. B. D. 467. — 
GROVE, J. ; affirmed, 54 “L. J. Q. B. 466 ; 15 
Q. B. I). 388 : 53 L. T. 585.— C.A. 

GROVE, J. — [On the ground of the ignorance 
of the defendant of the Stock Exchange usage, 
knowledge of which, according to his lordship, is 
essential to bring the case within the authority 
of Bead v. Anderson. A 

Read v. Anderson, dissented from, but fol- 
lowed. 

Cohen r. Kittelt (1889) 58 L. J. Q.B. 241 : 22 
Q. B. D. 6S0 ; 60 L. T. 932 ; 37 W. R. 400 ; 53 
J. P. 469. — Q.B.D. 

Read v. Anderson. See no>r Gaming Act, 
1892 (55 k 56 Viet. c. 9, s. 1). 

Read v. Anderson, considered. 

Tatam r. Reeve (3 892) 62 L. J. Q. B. 30 ; 
[1893] 1 Q. P». 44 ; 5 R. 83 ; 67 L. T. 683 ; 41 
W. R. 174 ; 57 J. P. 11S. — Q.B.D. 

Read v. Anderson, discussed. 

Burge r. Ashley (1900) 69 L. J. Q. B. 538 ; 
[1900] 1 Q. B. 744 ; 82 L. T. 518 : 4S W. R. 43£. 
—C.A. SMITH, COLLINS, and ROMER, L. JJ. 

Read v. Anderson, referred to. 

Lennox r. Stoddart (1902) 71 L J. K. B. 747 ; 
[1902] 2 K. B. 21 ; 87 L. T. 283 ; GO J. P. 469. 

— C.A. 

Seymour v. Bridge (1885) 54 L. J. Q. B. 
347; 14 Q. B. I>. 460.— MATHEW, J.. dis- 
tinguished. 

Perry -v. Barnett (1885) 14 Q. B. D. 467. — 
grove", .1. : affirmed. 54 L. J. Q. B. 466 ; 15 
Q. B. D. 388 ; 53 L. T. 585.— C.A. 

Bridger v. Savage (1885) 54 L. J. Q. B. 4G-J ; 
15 Q. B. D. 3i»3 ; 53 L. T. 129 : 33 W. R. 
S91 ; 49 J. P. 725. — C.A., -referred to. 
Cohen r. Kittell (18S9) 58 L. J. Q. B. 241 : 22 
Q. B. D. 680 : 60 L. T. 932 : 37 W. R. 400 : 53 
J. P. 469. — Q.B.D. ; and Galland v. Hall (1888) 
4 T. L. R. 761.— C.A. 

Mace v. Cadell (1774) Cowp. 232. — K.B., 
referred to. 

Whitfield v. Brand (1847) 16 L. J. Ex. 103 
10 M. k W. 282.— EX. 

Mace v. Cadell, adopted. 

Cooke v. Hemming (1868) 37 L. J. C. P. 179 : 
L. R. 3 C. V. 334. 357 ; 18 L. T. 772 ; 16 W. R. 
903.— C.P. 


5. Rights and Liabilities op Principal 
and Third Parties. 

Hi (jhts of Principal against Third Party. 

Fitzherbert v. Mather (1785) 1 Term Rep. 
12 ; 1 R. R. 134. 

Gladstone v. King (1813) 1 M. k S. 35 ; 14 
R. R. 392, recognised’ and -upheld. 
Proudfoot v. Montefiore (1 867) 36 L. J. Q. B. 
225 ; 8 B. & S. 510 ; L. It. 2 Q. B. 511 ; 16 L. T. 
585 ; 15 W. JJ,920.— Q.B. 

Fitzherbert v. Mather, Gladstone v. King, 
and Proudfoot v. Montefiore. observed 
•upon. 

Stribley v. Imperial Marine Insurance Co. 


I (1870) 45 L. -1. Q. B. 390; 1 Q. B. D. 507. 511 ; 
34 L. T. 281 ; 24 W. R. 701 : 3 Asp. M. C. 131.— 
Q.B.D. 

Fitzherbert v. Mather, Gladstone v. King, 

and Proudfoot v. Montefiore, obserred 

■upon. 

Blackburn r. Vigors (1887) 57 L. J. Q. B. 114 ; 
12 App. Gas. 531 ; 57 L. T. 730 ; 36 W. R. 449 ; 
6 Asp. M.C. 216.— H.L. (E.). 

lord halsbury, l.c. — Whatever maybe said 
of the logic of that case [ Gladstone v. Bing], 
which acquitted the captain of all ill intention 
but decided upon the ground that otherwise 
owners might direct their captains to remain 
silent, and which upon a policy lost or not lost 
assumes any antecedent damage to have been an 
implied exception out of the policy — it does not 
proceed upon any such ground as the C. A. ap- 
peared to rely on here. ... I can quite under- 
stand that . . . the owner of the ship cannot 
escape the necessity of being acquainted with 
his ship and its history because he has committed 
to others — his captain or his general agent for 
the management of his shipping business — the 
knowledge which the underwriter has a right to 
assume the owner possesses when he comes to 
insure his ship. With respect to agency so 
limited, I am not disposed to differ with the pro- 
position laid down by Chief Justice Cockburn 
in Proudfoot v. Montefiore. A part of this propo- 
sition is “that the insurer is entitled to assume 
as the basis of the contract between him and the 
assured, that the latter will communicate to him 
every material fact of which the assured has, 
or in the ordinary course of business ought to 
have, knowledge.” 1 think these last, words are 
the cardinal words, and contemplate such an 
agency as I have described above. I am unable, 
however, to see that the present case is governed 
by any such principle. A broker is employed 
to effect a particular insurance. While so' 
employed he receives material information ; he 
does not effect the insurance, and he does not 
communicate the information. How is it pos- 
sible to suggest that the assured could rely upon 
the communication to the principal of every 
piece of information acquired by any agent 
through whom the assured has unsuccessfully 
endeavoured to procure an insurance ] . . . In 
this case, I think the agency of the broker had 
ceased before the policy sued upon was effected. 
The principal himself, and the broker through 
whom the policy sued on was effected, were both 
admitted to be unacquainted with any material 
fact which was not disclosed. I cannot but 
j think that the somewhat vague use of the word 
“ agent ’’leads to confusion. Some agents so far 
j represent the principal that in all respects their 
| acts and intentions and their knowledge may 
truly be said to be the acts, intentions, and 
I knowledge of the principal, ... In Fitzherbert 
\ v. Mather the consignor and shipper of the 
goods insured was the agent whose knowledge 
was in question. In Gladstone v. King the 
master of the ship was the agent ; and in Proud- 
foot v. Montefiore the agent was the accepted 
representative of the principal, in effect trading 
and acting for him. . . — p. 117. 

Blackburn v. Vigors (1886) 55 L. J. Q. B. 
347 ; 17 Q. B. D. 553 ; 54 L. T. 852 ; 5 Asp. 

I M. C. 597.— C.A. ESHER, M.R., BINDLEY and 
LOPES, L.jj. : reversed; (1887) 57 L. J. Q. B, 
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114 ; 12 App. Cns. 531 : 57 T,. T. 736 : 37 W. R. 
449 ; 6 Asp. M. 0. 216. — ell. (e.). 

Blackburn v. Vigors (supra. in .ill.). 
considered. 

Blackburn r. Haslam (1888) 57 L. J. Q. B. 479 ; 
21 Q. B. D. 144 ; 59 L. T. 407 ; 86 W. B. 855 : 
6 Asp. M. 0. 326.— POLLOCK, B. and CHARLES, J. 

pollock, B. (For the Court).— Although the 
opinion was expressed in that case that it was 
not the duty of the agents to communicate to 
their principals the information which they had 
received, %ve take that opinion as applying to the 
particular facts before the House, which showed 
that before the negotiation for the policy sued 
upon had commenced, all connection of -the 
plaintiff with his former brokers had ceased : 
and we cannot suppose it. would be intended to 
apply to the facts proved in the present case, 
which showed that, so far from the connection 
with the principals and their brokers ceasing, 
the brokers used the name of the principals to 
continue the negotiation, and the principals 
adopted this act, and themselves continued and 
carried out what their brokers had commenced. 
— p. 482. 

Blackburn v. Vigors, principle applied. 
Wilson v. Salamandra Assurance^Co. (1903) 
8 Com. Cas. 129, 132. — brlce, j. 

Thomson v. Clydesdale Bank (1893) 62 L. J. 
P. C. 61 ; [1893] A. C. 282 : 1 R. 255 ; 
67 L. T. 156. — H.L. (SO.), referred' to. 
Shields r. Bank of Ireland (1*900) [1901] 1 
Ir. R. 222. — porter, m.r. ; and Bank of Hew 
South Wales r. Qoulburn Valiev Butter Go. 
(1902) 71 L. J. P. C. 112; [1902“], A. C. 543: 
87 L. T. 88.— P.C. 

Bridges v. Garrett (1869) 38 L. J. C. P. 242 ; 
L. JR. 4 C. P. 580 : 21 L. T. 141. — c.P. ; re rented 
(1870) 39 L. J. G. P. 251 ; L. R. 5 0. 1\ 451 ; 22 
L. T. 448]; 18 W. R. 815. — EX. OH. 

Bridges v. Garrett ( supra , ex. ch.), com- 
we nted 07k I 

Pearson v. Scott (1S7S) 47 L. J. Ch. 705 ; 9 
Ch. D. 198 ; 38 L. T. 767 ; 26 W. R. 796. / 

PRY, J.— I think .... that the law st/ 
stands as it certainly stood before that c i "R 
that a person who owes money to an ag ise ' 
knowing him to be an agent, must pay in f ent i 
a manner as to facilitate the agent in t/siich 
mitting the money to his principal, and th^ rans_ 
payer cannot pay that agent by a settlexr the 
account, in which the payer himself g£ enfc of 
benefit of the payment, as took place 
case. — p. 207. ■ this 

Bridges v. Garrett, distinguished. 

Crossley r. Magniac (1893)’ [1893] J N 
3 R. 202 ; 67 L. T. 798 ; 41 W. R. 598.; Ch * rm ? 

HOMER, J. — Thecaseof Bridges v. Gc ' 
is clearly distinguishable. There the psr ??r<? ^ * * * 
made to a person entitled to receive^y men t was 
respect of the moneys which the perso. c * ear ty 
it was paid was entitled to receive on j? to whom 
his principal and in respect of the amoiP cour jt of 
he was so entitled to receive. The only pt which 
which arose there was because the pipestion 
included other moneys, and was made 1 3 rment 
crossed cheque; but it was held that tht a 
ment was not the less one in cash ‘ P a y - 
authorised, merely because it included 
moneys, or because it was paid by a cros“ e j- 
cheque which was duly cashed. — p. 601. se “ 




55 ; 70 L. T. 18 ; 42 


Of 5) 3 P, & G. 812 ; 

Hamilton i\ Spottisvf f T t r- 

393 : 4 Ex. 300. — EX. A oode C 1849 ) 18 L * J- Ex* 

Catterall v. Hind 

1 r P1«<: I H & le - J. 0 . r. 161 : L. E. 

14 L. T 102 • 14 = 12 Jur. (n.s.) 488 ; 

(1871) L. E. 2 O. P' vr - R - 271.— C.P. ; re renal, 
K 1 .. 368.— EX. CH. 

Barrett v. De(. 

clhtingnisV™ C«2«) M. & M. 200.-K.B., 
Graves v. , - _ r _ „ . 

Coleridge. o,.t. s tcrs (1883) 1 Cab. & E. /3. — 

Barker v. GJ 

414 : 1 7 reeuwood (1837) 2 Y. cSs C. Ex. 
Adopted. H/ iur. o41. 

lOgy EX '. yanley v. Oassan (1847) 11 Jur. 

705 V a ( V Wearson r. Scott (1878) 47 L. J. Oh. 
—FRY, j. /• 198 ; 38 L. T. 747 : 26 W. R. 796. 
banks’ 1 ixf^-difiguished, Shanks, In re, Swin- 
Ch I)’ 50.-7 parte (1879) 48 L. J. Bk. 120; 11 
adopted “tf ? ^ L. T- 825 ; 27 W. R. 89S.-C.A. : 
KAY, J. pou pe «■. Collyer (1890) 62 L. T. 927.— 

Van- 

— m r v-daleur v. Blagrave (1843) 6 Beav. 565. 
Jur * <)3? ft /firmed, (1847) 17 L. J. Ch. 45; 11 
* '7.5. — L.c. 

v^5andaleur v. Blagrave. referred- to. 

E0M jfll r. Cockerell (I860) 29 L. J. Ch. 816.— 
■a- t .lly, ivr.R. (reversed, L.c., but restored, 
■ /(* 0 ). 

/ Thorold v. Smith (1706) 11 Mod. 87.— Q.B., 
/ referred' to. 

f Sykes v. Giles (1S40) 9 L. J. Ex. 106 ; 5 M. 
& W. 645. — EX.j tif allowed, 
i Williams r. Evans (1866) 85 L. J. Q. B. Ill ; 
L. R. 1 Q. B. 352 ; 13 L. T. 753 ; 14 W. R. 330. 

— Q.B. 


Liability of Principal to Third’ Party. 

Henderson v. Williams (1894) 64 L. J. Q. B. 
308 : [1895] 1 Q. B. 521 ; 14 R. 375 ; 72 
L. T. 98 ; 43 W. R. 274.— C.A. 

Considered and approved , Earquharson v. 
King (1901). — H.L. (E.), ( infra ) ; referred to , 
Herdman r. Wheeler (1901) 71 L. J. K. B. 270 ; 
[1902] 1 K. B. 361 ; S6 L. T. 48 ; 50 W. R. 300. 
— K.B.D. 


Parquharson v. King (1901) 70 L. J. K. B. 
985 ; [1901] 2 K. B. 697 : 85 L. T. 264 ; 49 
W. R. 673.— C.A. ; STIRLING, L.J. dissenting ; 
reversed , (1902) 71 L. J. K. B 667 ; [1902] A. C. 
325 ; <86 L. T. 810 j 51 W. R. 94.— H.L. (E.). 

Summers v. Solomon (1S57) 7 El. & B. S79 ; 
26 L. J. Q. B. 301 ; 8 Jur. (N.S.) 962 ; 
5 W. R. 660. — Q.B., disapproved. 

Hambro v. Hull and London Eire Insurance 
Co. (1858) 3 H. & N. 787 ; 28 L. J. Ex. 62.— EX. 

beam WELL, B. — I cannot assent to the law as 
laid down in that case. — p. 794. 

Summers v. Solomon, cxplrlped and- dis- 
tinguished. 

Hambro v. Burnand (1903) 72 L. J. K. B. 662 ; 
[1903] 2 K. B. 399; 89 L. T. 180 ; 51 W. R. 
652, — BIG HAM, j. (reversed, C.A.). 
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fcA rcisi. 


Hawtayne v. Bourne^' 

224 : 7 M. & AY. 5& 
adopted. 

- Cos r. Midland Ry. (1849) 1S\L. J. ,Es. 65 : 
3 Ex. 268 ; 13 Jur. 65.— EX. ; Cunningham, In 
re, Simpson’s Claim (1887) 57 L. J* Ch. 169 ; 36 
Ch. D. 532 ; 5S L. T. 16.— north, J, ; and 
Jacobs v. Morris (1902) 71 L. X Ch'. 363 ; 
[1902] 1 Ch. SIC; 86 L. T. 275; 50 W. ft. 
371.— C.A. 


Pickering v. Busk, distinguished. 

Johnson v. Credit Lyonnais (1877) 47 L. J. 
C. P. 241 ; 3 C. P. D. 32, 37 ; 37 L. T. 657 ; 26 
W. R. 195.— C.A. 

COCKBURN, C.J. — In Pi oliering v. Bush the 
purchaser had himself expressly directed that 
the goods should be entered in the broker’s name. 
In the present case the plaintiff has simply 
remained passive ; ho has left things as he found 
them at the time of his purchase. — p. 246. 


Edmunds v.Bushell (1865) 35 L. J. Q. B. 20 : 
L. R. 1 Q. B. 97; 12 Jur. (N.S.) 332.— 

Q. B., discussed and distinguished * 

Miles’ Claim, Adansonia Fibre Co., In re (1874) 
43 L. J. Ch. 732 ; L. R. 9 Ch. 635, 647 ; 31 L. T. 
9 ; 22 W. R. S89.-L.JJ. 

mellish, L.J. — In my opinion that as no 
authority at all on the case now before 'us. — 
p. 736. 

Edmunds v. Buskell, distinguished. 
Yorkshire Banking Co. r. Beatson (1879') 48 
L. J. C. P. 428 ; 4 0 "P. D. 204 ; 40 L. T. 654'; 27 
W. R. 911.— DENMAN and lopes, jj. • 

Edmunds v. Bushell. followed. ^ 

Watteau i\ Fenwick (1892) [1893] 1 Q. B. 
346 ; 5 R, 143 ; 67 L. T. 831 ; 41 VY. R. 222 ; 56 

J. P. 839.— COLERIDGE, C.J. and WILLS, J. 

Brocklesby v. Temperance Permanent Build- 
ing Society (1895) 64 L. J. Cli. 433 ; 
[1895] A. C. 173 ; 11 R. 150 ; 72 L. T. 
477 ; 48 W. R. 606 ; 59 J. P. 676.— 
H.L. (e.), applied. 

Lloyd’s Bank r. Bullock (1896) 65 L. J. Ch, 
680 ; [1S96] 2 Ch. 192. - CHITTY, J. ; Tliurstan 
t. Nottingham Permanent Benefit Building 
Society (1901) 71 L. J. Ch. 8$: [1902] 1 Ch. 1. 
— C.A. ; Herdman r. Wheeler (1901) 71 L. J. 

K. B. 270 ; [1902] 1 K. B. 361.— k.b.d. ; and 
Rimmer v. Webster (W02) 71 L. J. Ch. 561 ; 
[1902] 2 Ch. 163. — FAB WELL, J. 

Brocklesby \\ Temperance Permanent Build- 
ing Society, inapplicable. 

Farquharsou c. King (1902). — H.L. (e.) ( 'supra , 
col. 2522). 

Mare v. Charles (1856) 5 E. & B. 978 : 25 
L. J. Q. B. 1 1 9 ; 2 Jur. (N.s.) 234 ; 4 W. R. 
267. — Q.B., followed. 

Herald v. Connah (1876) 34 L. T. 885. — 
EX. D. 

Mare v. Charles, distinguished. 

Atldns v. War die (1SS9) 58 L. J. Q. B. 877, 
379 ; 61 L. T. 23.— DENMAN, J. 

Martyn v, Kingsly (1702) Pre. Cli. 209. 
referred to. 

Beaufort (Duke) r. Neeld (1845) 12 Cl. & F. 
248, 290 ; 9 Jur. 813.— H.L. (E.). 

Pickering v. Busk (3812) 15 East 38; 13 

R. R. 364. — X.B., applied. 

Coleman v. Riches (1855) 24 L. J. 0. P. 125 ; 
16 C. B. 104 ; 3 C. L. R. 795 ; 1 Jur. (N.S.) 596 ; 
3 W, R. 453. — C.P. ; Collen r. Gardner (1856) 21 
Beav. 540. — M.B. ; Brady v. Todd (1861) 30 L. J. 
C. P. 223 ; 9 C. B. (N.S.) 592 ; 4 L. T. 212 ; 9 
W. R. 483.^-C.P. 

Pickering v. Busk, referred to. 

Cole v. North Western Bank (1875) 44 L. J. 
C. P. 233 ; L. R. 10 C. P. 354, 364 : 32 L. T. 733. 

—EX. CH. 


Dyer v. Pearson (1S24) 3 B. & C. BS ; 4 
D. & R. 648 ; 27 R. R. 2S6. — K.B. See 
Cole v. North-Western Bank (1875) 44 L. J. 
C. P. 233 ; L. R. 10 C. P. 354, 364 ; 32 L. T. 733. 
—EX. CH. 

Dyer v* Pearson, considered and not adopted. 
Johnson v. Credit Lvonnais (1877) 47 L. J. 
C. P. 241 ; 3 C. P. D. 32 ; 37 L. T. 657 ; 26 W. R. 
195.— C.A. 

cockburn, C.J. — It is to be observed that the 
Chief Justice here [in the above case] states the 
proposition in anything but positive terms. — 
p. 247. 

Dyer v. Pearson, held inapplicable. 
Farquharsou l\ King (1902). — H.L. (E.) (see 
col. 2522). 

Mollett v. Robinson (1870) 39 L. J. C. P. 290 ; 

, L. R. 5 C. P. 646 : 23 L. T. 1S5.~ C.P. ; willes 
and KEATING, JJ. dissenting ; affirmed, (1872) 
41 L. J. C. P. G5 ; L. R. 7 C. P. 84 : 26 L. T. 207 ; 
20 W. R. 544. — EX. CH. ; the latter decision 
rerersed nom. Rohinson v. Mollett (1S75) 44 
L. J. C. P. 362 ; L. R. 7 II. L. 802 ; 33 L. T. 544. 

—H.L. (E.). 

Robinson v. Mollett (supra, in C.P.), eon - 

sidered. 

Tetley r. Shand (1871) 25 L. T. 658 ; 20 W. R. 
206.— C.P. 

Robinson v. Mollett (supra, in ex. ch.), 

referred, to. 

Armstrong v. Stokes (1872) 41 L. J. Q. B. 253 ; 
L. R. 7 Q. B. 598, 605 ; 26 L. T. 872 ; 21 W. R. 
52.— Q.B. 

Robinson y. Mollett, distinguished. 

Rogers, In re, Rogers, Ex parte (1880) 15 
Ch. D. 207 ; 43 L. T. 163 ; 29 W. R. 29.— C.A. 

JAMES, L.J. — There is no ground whatever for 
the contention that the case has anything to do 
with Robinson v. Mollett, where a broker was 
selling his own goods to his principal. This is 
the ordinary common case of a broker employed 
by a person who is speculating on the Stock 
Exchange, and authorised by his client to pay 
his losses, and actually paying them.— p. 212. 

Robinson v. Mollett, applied. 

Perry v. Barnett (1885) 54 L. J. Q. B. 466 ; 
15 Q. ‘B. D. 388, 394 ; 53 L. T. 585.— C.A. : 
Antisell v. Doyle [1899] 2 Tr. R. 275. 285. 
— q.b.d. ; Beckhuson. v. Hamblet (1900). — 
KENNEDY, J. (infra, col. 2525) ; and Anderson 
■v. Beard (1900).— MATHEW, j. (infra, col. 2525). 

Robinson v. Mollett, distinguished and dicta 
explained. 

Levitt r. Hamblet (1901) 70 L. J. K. B. 520 ; 
[1901] 2 K. B. 53 ; S4 L. T. 63S ; 6 Com. Cas. 
79. — C.A. SMITH, M.R., COLLINS and ROMER, L. JJ. 

COLLINS, L.J. — In that case the Court was 
dealing with a custom by which the plaintiff 
having ho knowledge of it was held not to be 
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bound. In this case we are dealing with the 
custom of the Stock Exchange, with which all 
the parties must he taken to be cognisant. I 
give no opinion whether in any future case rhat 
may arise that will make any difference, and I 
will treat this case as though the principle laic! 
down in Robinson v. JfoUett applied. I have 
come to the opinion that the difficulty raised in 
that case does not exist in the one before us. 
When it came to the last carrying over, which 
is the only one we are concerned with, it was a 
purchase by the broker on behalf of his principal 
of the shares that were carried over. 

romer, L.J. — I would add one remark about 
what was said with reference to certain state- 
ments made by Lord Chelmsford. in Robinson y. 
Mollett about a mere intention of appropriation 
not establishing privity. I think that the effect 
that was sought to be given to that statement o£ 
Lord Chelmsford, as if it were a decision that 
the intention was always immaterial, cannot be 
supported for the reason given during the argu- 
ment, that the appropriation in that case would 
have involved the taking of a part out of the 
whole bulk. 

Robinson v. Mollett, distinguished. 

Scott v. Godfrey (1901) 70 L. J. K. B. 954 ; 
[1901] 2 K. B. 7 26 ; 85 L. T. 415 ; 50 W. It. 61 : 

6 Com. Cas. 226. 

big ham, J. — The judgment of Lord Ohclms- f 
ford in that case (in which the rest of the lords,' 
concurred) proceeded, I think, upon the view' 
which he took of the particular facts. / 

Robinson v. Mollett, explained. j 

Matvieff r. Crosfield (1908) 51 W. It. 3(55 { 8 
Com. Cas. 120. — Kennedy, j. f 

Beckhusen v. Hamblet (1900) 69 L. J. Q .' B. 
431 : [1900] 2 Q. B. 38 ; 82 L. T. 459 : 5 (Join. 
Cas. 216. — KENNEDY, .T. : affirmed , (1901) 70 L. J. 
K. B. 600 ; [1901] 2 K. B. 73 ; 84 L.T. 6 3 '7 ; 49 
W. R. 481 ; 6 Com. Cas. 143.— c.A. 

Beckhusen v. Hamblet, dirt, um followed and 
approved,. 

Anderson v. Beard (1900) 69 L. J. Q. B. 610 ; 
[1900] 2 Q. B. 260 ; 82 L. T. 714 ; 5 Com. Cas. 
261.— MATHEW, J. 

Beckhusen v. Hamblet. considered. 

Scott r. Godfrey (1901) 70 L. J. K. B. 954 : 
[1901] 2 K. B. 726 ; 85 L. T. 415 ; 50 W. R’. 
61 : 6 Com. Cas. 226. 

blgham, J. — With much of that [the judg- 
ment of Kennedy, J. in the above case] I entirely 
agree, but X do not agree with the view that 
there is no contract created. In my opinion a 
contract was created in Reclthusen v. Hamblet. 

. . . That case went, to the C. A., and the appeal 
was dismissed on the ground that the existence 
of the alleged usage had not been established ; 
the C. A., however, said that the decision was not 
t.o prejudice the right of the plaintiffs to raise 
the question of the existence and validity of the 
usage in another action. 

Anderson v. Beard (supra), referred, to. 

Levitt r. Hamblet (1901) 70 L.' J. K. B. 520 ; 
[1901] 2 K. B. 53 ; 84 L. T. 638 : 6 Com. Cas. 
79.— C.A. SMITH, M.R., COLLINS and ROMER, L.JJ. 

Levitt v. Hamblet, considered. 

Scott v. Godfrey (1901). — bigham. J. (supra?). 

Union Corporation v. Charrington (1903) 8 
Com. Cas. 99. — bigham, j. .followed. 

Benjamin r. Barnett (1903) 8 Com. Cas. 244. — 
KENNEDY, J. 


AND AGENT. 


[ Bridd s v. Livingstone, 30 L. J. Q. B. 50 ; 
J.. T’ap'v 99; 15 L. T. 206. — Q.B. ; reversed, 
(1870) 39 L. r.Q. B. 282 ; L. R. 5 Q. B. 510. — 
EX. CH. ; the lather decision reversed , (1872) 41 
L. J. Q. B. 201 J L. 1 1. 5 H. L. 395 ; 27 L. T. 79.— 
h.l. (]■:.). ' ! 

Ireland jv. Livingstone (supra, in Q.B.), 
followed. 

Johnston if. Kershaw (3867) 36 L. J. Ex. 44 : 
L. R.,2 Ex. 852 ; 15 L.T. 485 ; 15 W. R. 354.— EX ! 

..Ireland v. Livingstone (supra, in h.l.), die- 
/ fumi applied. 

Jeffersdn r. Querner (1874) 30 L. T. 867, 
S69. — Q.B>. 

Ireland v. Livingstone, observations ex- 
plained. 

Cas&ihoglou v. Gibbs (1883) 52 L. J. Q. B. 538 ; 
11 Q.,B. D. 797 ; 48 L. T. 850 ; 32 W. R. 138.— C.A. 

bkett, M.R. — It is argued that ... in Ire- 
land v. Livingstone , he [Lord Blackburn] said 
that' “ an agent who in thus executing an order 
ships goods to his principal is, in contemplation 
of law, a vendor to him.” That is no doubt- a 
high authority ; but Lord Blackburn has never 
Stiid that as long as the contract of principal and 
frgeut remains executory the principal can sue the 
hgent as though the contract were one of pur- 
chase and sale, and as though the parties to it 
were in the relation of vendor and purchaser. — 
p. 54 1 . 

Ireland v. Livingstone, distinguished. 
Lindsay r. Barter (1885) 2 T. L. R. 4. — c.A. 

Ireland v. Livingstone, applied. 

Loring r. Davis (1886) 55 L. J. Ch. 725 : 32 Ch. 
D. 625 ; *54 L.T. 899 ; 34 W.R. 701.— CHITTY, J. ; 
Dufourcet r. Bishop (1S86) 56 L. J. Q. B. 497 : 
18 Q. B. D. 373, 374 ; 56 L. T. 633 : 6 Asp. M. C. 
109. — DENMAN, J. : Bank of England r. Vagliano 
(1893) 60 L. J. Q. B. 14.?; [1891] A. O. 107 ; 64 
L. T. 353 ; 39 W. R. 657 ; 55 J. P. 676.— 
h.l. (E.) : Dupont r. British South Africa Co. 
(1901) 18 Times L. R. 24.-- -KENNEDY, J. 

Montaignac v. Shitta (1890) 15 App. Cas. 
357. — P.C., d ist eng wish ed. 

Jacobs r. Morris (1900) 70 L. J. Ch. 183 ; 
[1901] 1 Ch. 261 ; 84 L. T. 112 ; 40 W. R. 365.— 
FARWELL, J. (affirmed, C.A., infra, col. 2533) ; 
and Hambro r. Burnand (1903) 72 L. J. K. B. 
662 ; [1903] 2 K. B. 399.— BIGHAM, J. (reversed, 
C.A.). 

Alexander v. Mackenzie (1848) 6 C. B. 
7 66. — C.P., considered. 

Smith v. M‘Guire (1858) 27 L. J. Ex. 465 ; 3 
H. & N. 554 ; 6 W. R. 726.— EX. 

Alexander v. Mackenzie, adopted. 

Charles r. Blackwell (1877) 46 L. J. C. P. 
368 ; 2 C. P. D. 153 ; 36 L. T. 195 ; 25 W. R. 
472.— C .A. 

Stagg v. Elliott (1862) 31 L. J. C. P. 260 ; 
12 C. B. (N.S.) 373 ; 9 Jur. (N.S.) 158 ; 6 
L. T. 433 ; 10 W. R. 647. — C.P., distin- 
guished. 

Land Credit Co. of Ireland, In re, Overend, 
Gurney & Co., Ex parte (1869) 39 5s v J. Cli. 27 ; 
L. R. 4 Ch. 460, 468 ; 20 L. T. 641 ; 17 W. R. 
689. — L.JJ. ; Charles v. Blackwell (1877) 46 L. J. 
C. P. 368 ; 2 C. P. D. 151, 359 : 36 L. T. 195 ; 25 

W. R. 472.— C.A. 

« 
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Stagg y. Elliott, adopted. m t 

Brvant i\ La Banque du Penplc (1 SOB) ( j p t " 
P. CC 68 ; [1803] A. C. 170 ; I XI. 336 : 6 ■ p, r 
546 : 61 W. 11. 600. — r.c. - 

■ £ 

Hyde v. Johnson (1S36) 5 L. J : . C. I% r ,/1 : 

3 Scott. 289 ; 2 Bing. N. .0. 7 Vo ; 2 
Hodges 94. — o.i*., followed. • 

Williams" c. Mason (1.873) 28 L. T. 233: 21 
W. Pt. 386.— C.P. s H 

Hyde v. Johnson, referred to. \ \ 

Reg. r. Kent JJ. (1873) 42 L. J. M. U 112 ; 
L. K. X Q. B. .108, 307 ; 21 W. R. 035.— Q.P.. 1 

Hyde v. Johnson and Williams v. Mason 

(supra), recognised. 

Swift r. Jewsbury (1874) 43 L. J. Q. B. 56: 
L. R. 9 Q. B. 301 ; 30 L. T. 31 ; 22 \V\ R. 
319.— EX. CH. 1 

Hyde v. Johnson, explained. 

Whitley, Partners, In re, Callan, Ex parte 
(1886) 55 Tj. J. Oh. 540 : 32 Oh. D. 337 ; 54 L. fT. 
912 ; 34 W. R. 505. — c.A. 

cotton. L.J. — Now there is nothing in the 
Companies Act expressly requiring that the 
memorandum and articles must he signed by 
the subscribers with their own hands, but it is | 
contended by the appellant that the Act, accord- ' 
ing to its true construction, requires personal 
signature. Beet. 6 of the Companies Act, 1862. 
provides that “ any seven or more persons asso- 
ciated for any lawful purpose may by subscribing 
their names to a memorandum of association and 
otherwise complying with the requisitions of this 
Act in respect of registration, form an incorpo- 
rated company ; ” and by sect. 1 1 it is provided 
that the memorandum of the association “shall 
be signed by each subscriber in the presence of, 
and attested by, one witness at the least.” The 
appellant contends that, as nothing is said in the 
statute about signature by an agent, these expres- 
sions must mean that the signature is to be 
affixed by the subscriber himself. In support 
of this triple v. Johnson- is referred to. That 
case, I think, was decided on the special ground 
that the enactment which the Court- was then 
considering was one of a series of enactments 
which made a distinction between a man’s 
signing by himself and signing by an agent, 
and it was therefore considered that where 
signature • by an agent was not mentioned the 
Act required signature by the man himself. 
That may be quite right, but in the present case 
the enactment we have to construe is not one of 
a series of enactments some of which refer to a 
signature by an agent, and I think it would be 
■wrong to hold that an enactment simply refer- 
ring to signature is not satisfied by signature by 
means of an agent. 

Addison v. Gandasequi (1812) 4 Taunt. 574 ; 
13 R. R. 689. — C.P., dinting wished. 

Seymour r. Pychlau (1817) 1 B. & Aid. 
14. — K.B. 

Paterson v. Gandasequi (1812) 15 East 62 ; 
13 R. R. 68 . — k.b. ; and Addison v. Gan- 
dasequi, referred to. 

Thomson r. Davenport (1829) 9 B. <fc C. 78 : 

4 M. & Ry. 110.— EX, CH. 

Patersdn v. Gandasequi and Addison v. 
Gandasequi, adopted. 

Smyth v. Anderson (1849) 18 L. J. C. P. 109 ; 

7 C. B. 21 : 13 Jur. 211.— C.P. 


)d agent. 

‘ v Paterson v. Gandasequi, w of. applied . 

^ninell v. Alexandra (1854)23 L. ,1. Q. B. 171 : 
wJjl. & Bl. 2 S3 ; IS Jur. 627.— Q.B. 

# 

Paterson v. Gandasequi and Addison v. 
Gandasequi, referred- to. 

Calder /*. Dobell (1871) 40 L. J. C. P. 224; 
L. R. 6 C. P. 486, 494 ; 25 L. T. 129 : 19 W. R. 

9 78. — EX. CH. 

Addison v. Gandasequi, cited. 

Armstrong r. Stokes (LS72) 41 Tj. J. Q. B. 253; 
L. li. 7 Q. li. 598; 26 L. T. 872; 21 W. 11. 
52.— Q.B. 

Addison v., Gandasequi, referred to. 

EJbinger Actieu Gesellschaft r. Clave (1S73) 
42 L. J. Q. B. 151 ; L. R. S Q. B. 313 : 28 L.T. 
405. — Q.B. 

Paterson v. Gandasequi and Addison v. Gan- 
dasequi, adopted. 

Curtis r. Williamson (1874) 44 L. J. Q. B. 27 : 
L. R. 10 Q. B. 57: 31 L. T. 678; 23 W. R. 
236— Q.B. 

Paterson v. Gandasequi, observations adopted. 
TTinn r. Hoyle (1893) 63 L. J. Q. B. 1.— C.A. 
ESHER, M.T*., LOPES and KAY, L.J.T. 

Kymer v. Suwercropp (1807) 1 Camp. 109. — 
K.B., discussed and distinguished. 

Smyth v. Anderson (1849) 18 L. J. C. P. 102 : 
7 O. B. 21 : 13 Jur. 211.— C.P. 

Kymer v. Suwercropp, applied. 

MacOlure r. Schemed (1871) 20 W. R. 168. — 

EX. 

Kymer v. Suwercropp, observed upon. 
Armstrong v. Stokes (1872) L. R. 7 Q. B. 598 : 
41 Jj. J. Q. B. 253 ; 26 L. T. 872 ; 21 W. R. 52. 

—Q.B. 

blackburn, j.— The marginal note appended 
to this case is perhaps too general, even in the 
case of a broker, as is pointed out by Maule, J., 
in Smyth v. Anderson (7 G. B. 39 ; 18 L. J. 0. P. 
11-1; ; but what was actually decided was probably 
right. — p. 607. 

Kymer v. Suwercropp, adopted. 

Irvine v. Watson (1879) 49 L. J. Q. B. 239 ; 5 
Q. B. D. 102, 108: 42 L. T. 51 : 28 W. R. 353. 
— q.b.d. ( "(tinned , C.A., infra, col. 2530) : Davi- 
son r. Donaldson (1882) 9 Q. P>. D. 623, 631 : 47 
L. T. 564: 31 W. R. 277; 4 Asp. M. O. 601.— 
C.A. JESS EL, M.R., BINDLEY and BOWEN, L.JJ. 

Thomson v. Davenport (or Davenport v. 
Thomson) (1829) 7 L. J. (0.8.) K. B. 134 ; 
9 B. & 0. 78; 4 M. & Ry. 110 .— k.b., 
adopted. 

Smyth r. Anderson (1849) 18 L. J. 0. P. 109 ; 
7C. B. 21; 13 Jur. 211.— C.P. 

Thomson v. Davenport, dissented from. 

Heald r. Kenworthy (1855) 24 L. J. Ex. 76 ; 

10 Ex. 739 ; 3 C. L. R. 612 ; 1 Jur. (N.s.) 70 ; 3 
W. R. 176.— EX. PARK E, B. 

Thomson v. Davenport, disting /fished. 

Calder r. Dobell (1871) 40 L. J. 0. P. 224 : 
L. R. 6 C. P. 486 : 25 L. T. 129 ; 19 W. R.978.— 
EX. CH. . 

Thomson v. Davenport, applied. 

MacOlure r. Schemeil (1871) 20 W. R. 168.— 
ex. : Armstrong r. Stokes (1872) 41 L. J. Q. B. 
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253 ; L. R. 7 Q. B. 508, 007 : 20 L. T. S72 pe 
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.eald v. Kenworthy, ?*?/7g applied. 

]„ T h. bourg r. Bruckner (1858) 27 L. J. C.*l\ 00 ; 


XV. , XJIUUIUCI a.. ^ N rt J, . -rrT V. 

r. Clave (1873) L. E. 8 Q. B. S13, 317 ; 42 L. tl (1871>J •>. (N.S.) ^12 ; C W. E. 215.- 

Q. B.-151 ;28 B.T.405.— Q.B.; Curtis r. William- yx. OB - 


-C.P. 


son (1874) 44 L. Q. B. 27 ; L. E. 10 Q. B. 

31 L. T. 678 : 23 W. E. 236.— Q.B. j 

Thomson v. Davenport, inapplicable. 

Eastman v\ Harry (1876) 33 L. T. S00. 302; 

S Asp. M. C. 117.— b.A. 

Thomson v. Davenport, referred to. 

G-add r. Houghton (1870) 40 L. J. Ex. 71 ; 1 
Ex. D. 357, 300 ; 35 L. T. 222 ; 24 W. R. 975.— 
C.A. ; Concordia Cliemische Fabrik v. Squire 
(1870) 34 L. T. S24.— C.A. ; Ogden r. Hall (1871)) 
40 L. T. 751.— EX. X). % 

Thomson v. Davenport, dissented from. 

Irvine v. Watson (1880) 5 Q. B. D. 414; 49 
L. J. Q. B. 531 ; 42 L. T. 810.— C.A. 

BAG-G allay. L.J. — If the dicta in Thomson v. 
Davenport are to he taken as strictly correct, 
they certainly go a long way to support the 
defendant's contention. But it is to he observed 
that they were mere dicta, and quite unneces- 
sary to the decision. The largeness of those 
dicta has since then been dissented from by 
Parke, B., in the case of Tleald v. Ken worthy. 
and with that dissent I entirely agree. . . /. 
But reliance is placed upon the ease of Arnj- 
xtrong v. Stokes , as establishing the doctrMe 
that the buyer is released from liability if ho 
pays the agent at a time at which the sejller 
still gives credit to the agent. And it is /con- 
tended that, ns that state of facts exjisted 
here, the defendants are accordingly discharged. 
But I think that is not the true view of. the 
decision in Armstrong v. Stakes. It mutet be 
accepted with reference to the particular cir- 
cumstances of that case. There, at the ,uime of 
the payment by the principal to the 'brokers, 
the sellers still give credit to the brokers, and 
to the brokers alone. — p. 418. / 

BRAMWELL and brett, l.jj. to the saine effect. 

Thomson v. Davenport, referred tj. 

Harlow v. Shuttleworth (1902) 71 /L. J. K. B. 
460 ; [1902] 1 K. B. 721 ; SG L. fF. 524 ; 50 
W. B. 66S ; 66 J. P. 516.— LORD AlVERSTOXE, 
c. J., DARLING and CHANNELL, JJ. . 


Thomson v. Davenport .observations adapted. 
British Homes Assurance Corporation v. Pat- 
terson (1902) 71 L. J. Oh. 872 ; [1902] 2 Ch. 404 ; 
86 L. T. S26 ; 50 W. R, 612.— HARWELL, J. 

Smith (or Smyth) v, Anderson (1849) 18 L. J. I 
C. P. 109 ; 7 C. B. 21 ; 18 Jur. 211.— C.P., 
referred- to. 

MaeClure v. Schemed (1871) 20 W. R. 168.— 
ex. ; Armstrong v. Stokes (1872) 41 L. J. Q. B. 
253 ; L. R. 7 Q. B. 59S, 607 ; 26 L. T. 872 ; 
21 W. R. 52.— Q.B. : Hutton r. Bullock (1873) 
L. R. 8 Q. B. 331, 334 ; 28 L. T. 764.— Q.B. ; 
affirmed, (1874) L. R. 9 Q. B. 572 ; 30 L. T. 
648 ; 22 W. R. 956. — ex. OH. ; Irvine r. Watson 
(1880) 49 L. J. Q. B. 531 ; 5 Q. B. D. 414, 420 : 
42 L. T. 810.— C.A. 

Heald v. Kenworthy (1855) 24 L. J. Ex. 76 : 
10 Ex. 739 ; 3 C. L‘. R. 612 ; 1 Jur. (N.S.) 
70 ; 3 W. R. 176. — EX., dictum observed 
upon. 

Green v. Kopke (1856) 25 L. J. C. P. 297 ; 18 
C. B. 549; 2 Jur. (N.S.) 1049; 4 W. R. 598. 
— C.P. 


; oHeald v./ Kenworthy, observations applied. 
Srmethurst/ v. Mitchell (1S59) 28 Tj. J. Q. P>. 
241 ; El. & El. 623 ; 5 Jur. (N.S.) 978 ; 7 W. E. 
226. QyB. j 

fHealdiv. Kenworthy, considered. 
iXrmdtvc/mg r. Stokes (1872) 41 L. J. Q. B. 253; 
L/R. T0l B. 598, 609 ; 26 L. T. 872 ; 21 W. R. 
ab.—Q.rd. 

Herald v. Kenworthy, followed. 

TrvjJne r. Watson (1880)49 L. J. Q. B. 531 ; 5 
Q. B ./ D. 414 ; 42 L. T. 810.— C.A. See extract, 
svprm, col. 2529. 

J&Heald v. Kenworthy, considered. 

I/iavison r. Donaldson (1882) 9 Q. B. D. 623 ; 
47/L. T. 564 ; 31 W. R. 277 ; 4 Asp. M. C. 601. 
See extract, infra , col. 2581. 

Smethurst v. Mitchell (1S59) 28 L. J. Q. B. 
241 ; 1 El. & El. 622 ; 5 Jur. (N.S.) 978 ; 
7 W. R. 226. — Q.B., adapted. 

Curtis r. Williamson (1874) 44 L. J. Q. B. 27 ; 
L. R. 10 Q. B. 57, 59 ; 31 L. T. 67S ; 23 W. R. 
236. — Q.B. 

Smethurst v. Mitchell, considered. 

Davison v. Donaldson (1SS2) 9 Q. B. D. 623 ; 
47 L. T. 564 ? 31 W. R.277 ; 4 Asp. M. C. 601.— 
C.A. See extract, col. 2531. 

Armstrong v. Stokes (1S72) 41 L. J. Q. B. 
253 ; L. R. 7 Q. B. 598 ; 26 L. T. S72 ; 21 
W. R. 52. — Q.B ..discussed. 

Irvine r. Watson (1880) 49 L. J. Q. B. 531 ; 
5 Q. B. D. 414 ; 42 L. T. 810.— C.A. 

Armstrong v. Stokes, referred to. 

Elbinger Actien Gesellschaft i\ Claye (1873) 
42 L. J. Q. B. 151 ; L. R. 8 Q. B. 318; 2S L. T. 
405.— Q.B. 

Armstrong v. Stokes, applied. 

Hutton r. Bullock (1874) L. R. 9 Q. B. 572 ; 
30 L. T. G4S ; 22 W. E. 956 .— ex. ch. 

Armstrong v. Stokes, referred to. 

Hoocl v. Stallvbrass (1878) 3 App. Cas. 8S0, 
8S7 ; 38 L. T. 826 ; 27 W. It. 1 P.C. ; Davison 
r. Donaldson (1882) 9 Q. B. D. 623, 628 ; 31 
W. R. 277; 4 Asp. M. C. 601.— C.A. 

Armstrong v. Stokes, applied. 

Maspons v. Mildred (1882) 51 L. J. Q. B. 
604: 9 Q. B. D. 530, 539; 47 L. T. 318; 30 
W. R. 862. — C.A. {affirmed nnm. Mildred r. 
Maspons (1883) 53 L. J. Q. B. 33 ; 8 App. Cas. 
874 ; 32 W. R. 125.— H.L. (E.)) ; Kaltenbach r. 
Lewis (1885) 55 L. J. Ch. 5S ; 10 App. Cas. 617, 
627; 53 L. T. 787 ; 34 W. R. 477.— H.L. (E.). 


Irvine v. Watson (18S0) 49 L. J. Q. B, 531 ; 
5 Q. B. D. 414; 42 L. T. SCO.— C.A., 
adapted. 

Maspons r. Mildred (1882) 51 L. J. Q. B. 604 ; 
9 Q. B. D. 530, 541 ; 47 L. T. 318 ; 30 W. R. 862. 
— C.A. ; affirmed in T3..'L. i s2qmt. 

Irvine v. Watson, considered. * 

Davison r. Donaldson (18S2) 9 <£. B. D. 623 ; 
47 L. T. 564 ; 81 W. R. 277 ; 4 Asp. M. C. 601. 
—C.A. 

jessel, M.R. — Ho doubt- there is a well-known 
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principle of equity which 1ms been It j* Priestley v. Pernie, referred to. 

on, sometimes by the Courts of equity a* ^ jx jwic-endall r. Hamilton (1879 s ) 48 L. J. C'. P. 705 ; 
times by the Courts of common law. for -fUf au that srApp. Cas. 504 ; 41 L. T. 418; 28 W. If. 97.— 
is the same in both Courts, that if i he de\f h.l. 02.)- ’* 

has been misled by the plaintiff, eitheW, r<av jiis 


words or by his conduct, to believe that w^idi is 
not true, so that his position is altered, the 
plaintiff cannot be heard to deny the truth of 
what he has thus led the defendant to believe. 
This is well laid down in lrr'nio. v. Watson. In 
that case the defendants had paid the broker, and 
the question was whether that discharged their 
liability to the plaintiff. Bramwell, L.J. says, 
I think it is impossible to say that it discharged 
them, unless they were led by some conduct of 
the plaintiff into the belief that the broker had 
already settled with the plaintiff, and made such 
payment in consequence of such belief.” 3$Tow, 
assuming that there is no distinction in .this 
respect between a partnership and a case, of 
principal and agent,, that observation applies 
exactly to this case. The payment which the 
defendant made was not made in consequence of 
being misled by the plaintiff. The mere fact 
that by the conduct of the plaintiff he lost 
the opportunity of getting the money back is 
not sufficient (p. 627). . . . All the judges 
agreed in laying down that where the seller 
knows that there is a principal behind the person 
with whom he is dealing, he must be shown to 
have himself done something which raises an 
equity against him, otherwise the principal is 
not discharged ; though I am far from saying 
that there may not be special cases in which 
mere delay on the part of the plaintiff would be 
held to be sufficiently misleading conduct, it 
may amount to a representation that he has been 
paid. The case of Smet hurst v. Mitchell is an 
authority that where the goods are not to he 
delivered till the account is paid, and yet the 
goods are delivered, wither the seller takes a 
bill of exchange or not, the seller cannot after- 
wards come upon the principal. The conduct of 
the seller would be treated as evidence of payment 
— it would be conduct which would naturally 
lead men of business to believe that the money 
had been paid (p. 628). . . . Both in that 
case and in Jfcald v. Kemcurth-y, it is said that 
there must he a change of position between the 
principal and agent caused by the conduct of the 
seller. — p. 629. 


Priestley v. Pernie (1865) 34 L. J. Ex. 172 ; 
3 H. & 0. 977: 11 Jur. (n.s.) 813; 13 
L. T. 208; 13 W. E. 1089. — EX., dh- 
tinquished. 

Curtis k Williamson (1S74) 44 L. J. Q. B. 27 ; 
L. E. 10 Q. B. 57 ; 31 L. T. 678 ; 23 W. E. 236. 
— Q.B. 

ARCHIBALD, J. (for the Court). — The Court in 
Priestley v. Pernie held that where an agent, who 
has made a contract in his own name, has been 
sued on it to judgment, even without satisfaction, 
no second action -would be maintainable against 
the principal ; but it is clear from the language 
used by Bramwell, B.. in delivering the judgment 
of the Court, that whilst it was considered that 
judgment against the agent, even without satis- 
faction, w$fTId constitute a conclusive election, 
yet that no legal proceedings short of judgment 
vhuld have that effect, for he distinctly points 
out that ' by the word “ sue ” he meant* li sue to 
judgment.” 


Curtis v. Williamson (1874) 44 L. J. Q. B. 
27 : L. E. 10 Q. B. 57 : 31 L. T. 678 ; 23 
W. R. 236. — Q.B., explained. 

Scarf t\ Jardine (18S2) 51 L. J. Q. B. 612 ; 7 
App. Cas. 345 ; 47 L. T. 258 ; 30 W. E. S9:h— 
H.L. (E.). 

SEL BORNE, l.c. — Curtis v. Williamson simply 
held that the mere act of making an affidavit 
of the kind which was made in this case in 
bankruptcy was not one as to which the party 
wotild have # no locus pcemtentice under any cir- 
cumstances, Vhere be had been desirous, when he 
had fully considered the matter, of withdrawing 
it before it was put upon the file, and nothing was 
done, so far as appears, after it was put upon the 
file. There -was nothing to bind him to his elec- 
tion except that inadvertent and (at the time 
when it was done) unintentional act of his agent ; 
and the Court, who probably knew the facts of the 
case, were quite right in holding that that ought 
not to be regarded as an election by him. — p. 617. 

Curtis v. Williamson, applied. 

Davison, In; re, Chandler, fEx parte (18S4) 13 
Q. B. D. 50, 54 : 50 L. T. 635. — CAVE, j. ; Long- 
I man r. Hill (1S91) 7 Times L. E. 639. — smith, j. 

Calder v. Dobell (1871) 40 L. J. C. P. 
224 ; L. E. 6 C. P. 486 ; 25 L. T. 129 ; 19 
W. E. 978. — EX. CH., applied. 

Fleet r. Murton (1871) 41 L. J. Q. B. 49 ; L. E. 
7 Q. B. 126, 131 ; 26 «L. T. 181 ; 20 W. E. 97.— 
Q.B. 

Calder v. Dobell, adopted. 

Armstrongs. Stokes (1872) 41 L. J. Q.B. 253 ; 
L. E. 7 Q. B. 598, 607 ; 26 L. T. 872 : 21 W. E. 
52.— Q.B. 

Calder v.&Dobell, adopted. 

Browning r. Provincial Insurance Co. of 
Canada (1873) L. B. 5 P. C. 263 ; 28 L. T. S53 : 
21 W. B. 587. — P.C. 

Calder v. Dobell, referred to. 

Curtis £-. Williamson (1874) 44 L. J. Q. B. 27 ; 
L. E. 10 Q. B. 57, 59 ; 31 L. T. 678 ; 23 W. E. 
236. — Q.B. 

Calder v. Dobell, applied. 

Longman r. Lord Arthur Hill (1891) 7 Times 
L. E. 639. — A. L. SMITH, J. 

Longman v. Lord Arthur Hill, followed. 

W. Sugg & Co. r. Lord Arthur Hill (1S93) 10 
Times L. E. 126. — KENNEDY, j. : affirmed, (1894) 
10 Times L. R. 288. — c.A. ESHER, M.R.. LOPES 
and DAVEY, L.JJ. 

Walter v. James (1.871) 40 L. J. Ex. 104 ; 
L. E. 6 Ex. 124 : 24 L. T. 188 ; 19 W. E. 
472. — EX., eo?isidered. 

Bolton r. Lambert (1889) 58 L. J. Ch. 425 ; 41 
Ch. D. 295 ; 60 L. T. 687 ; 37 W. E. 434.— C.A. 
COTTON, LINDLEY and LOPES, L.JJ. 

cotton, l.j. — In that case there was an agree- 
ment between the assumed agent of the defendant 
and the plaintiff to cancel what had been done 




before any ratification by the defendant ; in ( 
present ease there was no agreement mg ^ 
between Seratchley and ihe defendant that wh| A 
had been done bj* Seratchley should be considered „ 
as null and void. 

lind ley, L.;r. — That the acceptance by the 
assumed agent cannot be treated as going for 
nothing is apparent from T Valter v. James. 

Marsh v. Keating (1834) 2 Cl. & F. 250 : 

S Bli. N. S, (551 ; 1 Ring. N. C. 198 : 

1 Scott 5 ; 1 Mont. & Ayr. 502. — 
ir.L. (n.), adopted. 

Bonzi r. Stewart (1842) 11 L. J. C. P. 228 ; 4 
Man. & G. 295 ; 5 Scott N. B. 1. — C.P. 

• 

Marsh v. Keating, distinguished. 

Vaughan r. Matthews (1849) 18 L. J. Q. P>. 191 : 
13 Q. B. 187 : 13 Jur. 470.— Q.B. 

Marsh v. Keating, applied. 

Bailer •/*. Johnson (1871) 40 L. J. Ex. 189; 
L. It. Y» Ex. 279, 285 : 24 L. T. 711.— EX. : 
affirmed. (1872) 41 L. J. Ex. 211 ; L. XI. 7 Fx. ; 
203 : 20 W. B. 1013.— EX. CH. 


Marsh v. Keating, foil meed. 

Beid r. Bigbv (1894) 63 L. J. Q. B. 451 ; 
[1894] 2 Q. B. 40 : 10 B. 280.— Charles and* 
COLLINS, JJ. * f 

Marsh v. Keating, discussed. / 

Jacobs r. Morris (1902) 71 L. J. Oh. 36$ ; 
[1902] 1 Ch. 816 ; 86 L. T. 275 ; 50 W. R. 371/.— 
C.A. WILLIAMS, STIRLING and HARDY, L.JJ/. 

WILLIAMS, L.J. — I am not sure that in 
Jlarsh v. Keating either the H. L. or the judges 
whose opinion was taken meant to decide either 
that ignorance and want of means of knowledge 
will exonerate a person through whose account a 
sum of money has passed from responsibility, or 
that knowledge of the fact is essential to liability. 
Nothing more seems to me to have been .decided 
than that there the defendants could hot rely 
upon ignorance if they had the means of 
knowledge. 

Hern v. Nichols, 1 Salk. 289 ; 1 ltd. 95 ; 
Holt 462. — holt, c.J., applied . 

Barwick r. English Joint Stock Bank (1867) 36 
L. J. Kx. 147 : L. B. 2 Fx. 259, 265 : 16 L. T. 
461 : 15 W. It. 877.— EX. CH. ; Mackay «?. Com- 
mercial Bank of New Brunswick (1874) 43 L. J. 
1\ 0. 31 ; L. B. 5 P. C. 394. 410 ; 30 L. T. ISO : 
22 W. B. 473. — P.c. ; Weir r. Barnett, (or Bell) 
(1877) ; 3 Ex. D. 32, 39.— EX. D, 

Cornfoot v. Fowke (1840) 6 M. & W. 358 ; 9 
L. J. Ex. 297 ; 4 Juv. 919. — EX., com- 
mented on.. 

Fuller v. Wilson (1842) 3 Q. B. 58 ; 2 G. & D. 
460 ; 11 L. J. Q. B. 251.— EX. CH. 

[Fuller v. Wilson was reversed (3 Q. B. 1009) ; 
but the reversal proceeded not on any substan- 
tial disaffirmance of the judgment, but on the 
insufficiency of the statement of facts in the 
special verdict, which did not show the same 
state of things as that presented to the Court 
below.] 

denman, c.J. (for the Court). — On these facts, 
it was assumed at the trial that the recent case 
of Cornfoot v. Foidke was directly in point ; on 
which supposition I thought myself bound by the 
authority of the Court of Exchequer to direct a 


.eald Jawing the plaintiff to move for a 
T b.bouTfJ fc low likewise appears to the Couri 
KTbT 3. (i l>] ie point, of view, that case is a diroei 
r ch y bearing on the present., though tin* 
fiuQHea' / the two arc not- in all respects ent irely 
siminetl. For it was then holdcn by three of the 
leameul Barons, in opposition to the opinion of 
Lordw Abinger, that the plea, of fraud was not 
sustained, because the plaintiff had made no 
representation, and the plaintiff’s agent did not 
know hijs own representation to be false. If this 
be com/*ot as to a plea of fraud, neither can the 
action ffor deceit lie under the same circumstances. 
Lord Abinger maintained, and surely not without 
reason*, that there was some moral fraud in the 
conduct of both, the principal concealing a fact 
whiclli made his house utterly unfit for the pur- 
pose ffor which he was letting it ; the agent stating 
a falsehood, which, of course, he could not know 
to lie true, even if he believed it. We do not, 
however, take this ground. We adopt the other 
proposition of the Chief Baron, namely, that 
whether there was fraud or not. if the purchaser 
w/as actually deceived in his bargain, the law will 
relieve him from it. We think the principal and 
Ms agent are for this purpose completely identi- 
fied ; and that the question is, not what was 
f passing Jin the mind of either, but whether the 
purchaser was in fact deceived by them or either 
o? them. — p. 66. 

Compare Ormrotl r. Hut-h (1845) 14 L. J. Ex. 
366 ; 14 M. & W. 651.— EX. CH. 

Cornfoot v. Fowke, commented on. 

National Exchange Go. r. Drew (1855) 2 Maeq. 
H. L. .103. 

lord st. Leonards. — [S ee judgment at 
length, at p. 144.] 

Cornfoot v. Fowke, obscured upon. 

Wheelton r. Hardisty (1857) 3 Jur. (N.s.) 
1169 ; 26 L. J. Q. B. 265 : 8 El. & Bl. 232.— Q.B. : 
affirmed , (1858) 27 L. J. Q. B. 241 ; S El. & Bl. 
285 ; 5 Jur. (N.S.) 14 ; 6 W? B. 539.— EX. CH. 

Campbell. c.J. — As to Cornfoot v. Foudic, 
which was brought before us to illustrate the 
liability of a principal for his agent, I am not 
called upon to say whether the case was well 
decided by the majority of the judges in the 
Exchequer, although the voice of Westminster 
Hall was, I believe, rather in favour of the dissen- 
tient Chief Baron. — p. 1 1 75. 

Cornfoot v. Fowke, explained [during argu- 
ment). 

Barwick r. English Joint Stock Bank (1867) 
36 L. J. Ex. 147 ; L. B. 2 Ex. 258, 262 ; 10 L. T. 
461 ; 15 W. B. 877.— EX. CH. 

Cornfoot v. Fowke, adopted. 

Mackay r. Commercial flank of New Bruns- 
wick (1874) 43 L. J. P. C. 31 ; L. E. 5 P. C. 394. 
410 ; 30 L. T. 180 ; 22 W. R. 473.— P.C. ; Shackle- 
ton, In re, Whittaker, Ex parte (1875) L. R. 10 
Ch. 446, 447, n. ; 44 L. J. Bk. 91 ; 32 L. T. 102, 
443 ; 23 W. R. 555.— BACON, C.J. (affirmed, L.JJ.) : 
Ludgates /*. Love (1881) 44 L. T. 694 ; 45 J. P. 
600. — C.A. SELBORNE, L.C., BAGGALLAY and 
BRETT, L.JJ. 

S" 

Cornfoot v. Fowke, conaidcreil. r 

Joliffe f. Baker (1883) 52 L. J. Q. B. 809 1 1 

Q. B. D. 255 : 4S L. T. 986 ; 32 W. B. 59 ; -17 J. P. 
678.— Q.B.D, 
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Cornfoot v, Fowke, didinguislieA, 

tlomd. ' : 

Keg. v. Butt (1884) 51 L. T. (507. — C.C., ^ & ' 
COLERIDGE, c.J. — There is high author; ^that 
where a man who knew oil the falsity "vf the 
representation he was making, made such' repre- 
sentation by means of an agent who was ignorant 
of its falsity, there was no fraud ( Comfort v. 
Ft nolle) ; but that was in a civil action, and is, 
I believe, a decision not universally approved of. 

— p. 608. 

Wilde v. Gibson (1848) 1 H. L. Oas. 603 : 12 
Jur. 527. — H.L. (e.), dictum co nimenP'd on. 
Udell v. Atherton (1861) 7 H. & N. 172 ; 30 
L. J. Ex. 337 ; 7 Jur. (N.s.) 777 ; 4 L. T. 797. — ex. 

[Dictum, of LORD . CAMPBELL. — In an action 
upon contract the representation of an iigent 
is the representation of the principal, but i.u an 
action on the case for deceit the misrepresenta- 
tion must be proved against the principal.] 
martin, B. — This, in my opinion, is an accurate 
statement of the law. — p. 197. 

wilde, b. — T here is, I believe, no case in 
which the principal’s immunity, under such 
circumstances, has been established. The only 
dictum in favour of it is, I believe, that of 
Lord Campbell in the course of the argument 
in Wilde- v. Gib. son. It may be doubted if it is 
correctly reported, at any rate it is to be taken, 
in my opinion, in reference only to the poifit 
then under argument. — p. 181. 

Udell v. Atherton, discussed. 

Arclibold ■/*. Howtli (Lord) (1866) Ir. E. 1 Cli. 
608.— C.P. 

• Udell v. Atherton, cjc- plained. 

Barwick r. English Joint Stock Bank (1867) 
L. K. 2 Ex. 259 ; 36 L. J. Ex. 147 ; 16 L. T. 461 ; 
15 W. R. S77 .— ex. ch. 

wiLLEri, J. (for the Court). — If there be fraud 
in the manager, then arises the question, whether 
it was such a fraud as the bank, his employers, 
would be answerable for. With respect to that, 
we conceive we arc in no respect overruling 
the opinions of my brothers Martin and Bram- 
well in Udell v. Atherton, the case most relied 
on for the purpose of establishing the proposi- 
tion that the principal is not answerable for 
the fraud of his agent. Upon looking at that 
case, it seems pretty clear that the division of 
opinion which took place in the Court of Ex- 
chequer arose, not so much upon tlie question 
whether the principal is answerable for the act 
of an agent in the course of his business — a 
question which was settled as early as Lord 
Holt’s time ( Ilern v. Xi chain, l Balk. 289) — 
but in applying that principle to the peculiar 
facts of the case ; the act which was relied 
upon there as constituting a liability in the 
sellers having been an act adopted by them 
under peculiar circumstances, and the author 
of that act not being their general agent in 
business, as the manager of a bank is. But 
with respect to the question, whether a princi- 
pal is answerable for the act of his agent, in 
the course of his master’s business, and for his 
master’s benefit, no sensible distinction can be 
drawn between the case of fraud and the case 
of any other wrong. The general rule is. that 
tlie master js answerable for every such wrong 
of the servant or agent as is committed in the 
course of the service and for the master’s benefit 
though no express command or privity of the 
master be proved. — p. 265. 
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Udell v. Atherton, observations adopted. 

S* Mackay v. Commercial Bank of New Bruns- 
wick (1874) 43 L. J. Pi C. 31 ; L. E. 5 P. C. 394 ; 
30 L. T, 180 ; 22 W. E. 473.— P.g. 

Udell v. Atherton, approved. 

Weir v*. ‘Bell (/>r Barnett) (1878) 47 L. J. Ex. 
704 ; 3 Ex; D. 238, 245 : 38 L. T. 929 ; 2(5 W. E. 
746. — c.A. 

Udell v. Atherton, commented upon . 

Houlds worth c. Uitv of Glasgow Bank (1880) 
5 App. Oas. 317; 42 L. T. 194 ; 28 W. E. 677.— 
H.L. (SC.). 

lord BLACKBURN (adopting the language of 
Lord Shand). — I say nothing of Udell v. Atherton 
except that it was the decision of a Court equally 
divided ; tliht it was considered in most, if not 
all, of the subsequent cases just cited ; and that 
I am not aware of any judgment since its 
date in which it was spoken of with approval, 
while it has been more than once referred to as 
a decision to be explained and accounted for on 
special grounds. — p. 339. 

Udell v. Atherton, applied. 

Baldry r. Bates (1885) 52 L. T. 620, 622. — 
HUDDLESTON, B. ; and Arnold r. Armitage (1885) 
1 T. L. E. 670, 675. — COLERIDGE, C.J. 

Barwick v. English Joint Stock Bank (1867) 
36 L. J. Ex. 147 ; L. E. 2 Ex. 259 ; 16 L. T. 
461 ; 15 W. E. 877 . — ex. ch., dictum 
applied. 

The Thetis (1869) 38 L. J. Adm. 42 ; L. E. 2 
A. & E. 365, 367 ; 22 L. T. 276.— ADM. 

Barwick v. English Joint Stock Bank, dl.s- 
tl nrf ul shed. 

Bolingbroke (Lord) r. Swindon New Town 
Local Board (1874) 43 L. J. 0. 1'. 287 : L. 11. 9 
C. P. 575 ; 30 L. T. 723 ; 23 W. E. 47.— C.P. 

Barwick v. English Joint Stock Bank, dis- 
tinguished. 

Mackav •/*. Commercial Bank of New Bruns- 
wick (1874) L. E. 5 L\ C. 394 : 43 L. J. P. C. 31 ; 
30 L. T. 180 ; 22 \V. II. 473.— P.U. 

SIR MONTAGUE smith (for the Court,)- — It 
has been contended, however, that Western 
Da nh of Scotland v. A dd ie, L. E. 1 PL. L. Sc. 145, 

. ... is at variance with Dartrich v. English 
Joint Stock Dank. Their lordships, however, do 
not so regard it. Mi’. Addie alleged that lie 
had been induced to take shares in the Western 
Bank of Scotland by fraudulent representations 
of its directors, and claimed to recover the value 
of liis shares, or to be reimbursed the damages 
which lie hail sustained. After his purchase of 
the shares, and before he instituted his suit, the 
bank, which had been an unincorporated company 
under 7 Geo. 4, c. 67, was, with his concurrence, 
incorporated and registered under the Joint 
Stock Companies Act, 1856, for the purpose of 
being wound up. Upon these facts it was 
decided that Mr. Addie had no remedy against 
the new corporation which had been formed. 
Lord Cranworth observes : He was a party 
to a proceeding whereby the company from 
which tlie purchase was made was put an end 
to — it ceased to be unincorporated, and became 
an incorporated company, with many statutable 
incidents connected with it, which did not 
exist before the incorporation. The new com- 
pany is now in the course of being wound up. 
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... He comes too late ; the appellant^' art 
not the persons who were guilty of the fraud, 
and although the incorporated company' is by 
the express provisions under which it was 
incorporated made liable for the debts and 
liabilities incurred [.before the incorporation, I 
cannot read the statute as transferring to the 
incorporated company a liability to be sued 
for frauds or other wrongful acts committed by 
the directors before incorporation.” The case 
was therefore decided upon a point which (lid 
not arise in the case of Harwich v. English Joint- 
Stock Bank. — p. 413. 

Barwick v. English Joint Stock Bank, dis- 
tinguished. 

Swift r. Jewsbury (IS 74) 43 L. J. Q. B. £6 ; 
L. E. 9 Q. B. 301 ; 30 L. T. 31 ; 22 W. K. 319.— 
EX. CH. 

Barwick v. English Joint Stock Bank, 

approved and followed. 

Swire r. Francis (1877) 3 App. Cas. 106 ; 47 
L. J. P. C. 18 ; 37 L. T. 554.— P.C. 

Barwick v. English Joint Stock Bank, com- 
mented upon. 

Weir v. Bell (1S78) 26 W. K. 746 : 47 L. J. Ex. 
704 ; 3 Ex. D. 238 ; 38 L. T. 929.— C.A. ' 

bkamwell, L.J. — But it is said that there is' 
an exception to the rule that a man is only 
liable for fraud when it is actual fraud, and 
that, though not morally fraudulent himself, 
he is in some cases liable for the fraud of 
his agent ; and for this Barwick v. English Joint 
Stock Bank and the cases following thereon are 
cited. I am not going to say that case is not 
law. In the first place we are bound by it : in 
the next it has been so much approved and 
followed, that it has become part of the law ; and 
lastly, it is undoubtedly a most convenient, and 
useful rule that principals should be responsible 
for damage occasioned by the fraud of : their 
agents acting within the scope of their authority, 
at least to the extent of the gains of the princi- 
pal, especially now that so much of the world’s 
business is carried on by corporations. But 
with all respect, be it said, the reasoning in 
Barwick v. English Joint Stock Bank is not 
satisfactory. Mr. Justice Willes says : “ On the 
question whether a principal is answerable for 
the act of his agent in the course of his master’s 
business and for his master’s benefit, no sensible 
distinction can be drawn between fraud and any 
other wrong.” Now, with all submission, there 
is a very obvious distinction. Fraud is always 
wilful ; and a master, as a rule, is not liable for 
the wilful wrong of his servant. “ The general 
rule,” proceeds the learned judge, “ is that the 
master is answerable for every such wrong of 
the servant or agent as is committed in the 
course of his service, and for the master’s 
benefit, though no express command or privity 
of the master be proved. That principle is 
acted on every day in running clown cases.” 
The illustration is unfortunate, for. it is certain 
there is no such liability where the act of the 
servant is wilful. He then cites 7 0. B. 797, 
where the owner of a ship was held liable for a 
tortious conversion by the captain of part of 
the cargo by selling it. That case, however, 
was expressly decided on the ground that the 
captain was acting for the owner within the 
scope of his authority. A similar remark applies 
to the next case cited. The principle that 


£ such cases as these is not that the 
a * Jeald ; liable for the acts of his servant. It 
I is f .bouT(ability of the principal for the acts of 
his \ (jilts. For suppose the defendants had 
been, , mt a joint stock company, but a private 
partnership, they would (if the decision is 
right)- have been liable. It seems to me, then, 
that / Barwick v. English Joint Stock Bank 
oann/ot be supported on the reasons given. . . . 
But/ though doubting the reasoning on which 
it fin formed (if one may say so without pre- 
su/mption), I think it may be supported on 
oth»?.r grounds. It is important to put the 
case on its true grounds. I think that every 
person. who authorises another to act for him iii 
the making of any contract, undertakes for the 
absence of fraud in that person in that execution 
of thjfe authority given, as much as he undertakes 
for jits absence in himself when he makes the 
contract. I retain the opinion I expressed in 
Udiell v. Atherton (supra), and mean what I 
now say to be consistent with it. — p. 748. 

/ Barwick v. English Joint Stock Bank, 

adopted. 

Burmah Trading Corporation v. Mirzah 
Mahomed Ally Sherazee (1878) L. E. 5 Ind. App. 
'130, 135. — P.c. ; Collie, In re, Adamson, Ex parte 
(1878) 47 L. J. Bk. 106 ; S Ch. D. 817, 822 ; 38 
L*. T. 920 : 26 W. R. 892. — C.A. ; Houldsworth v. 
City of Glasgow Bank (18S0) 5 App. Cas. 317 ; 
42 L. T. 194 ; 2S W. E. 677.— H.L. (SC.). 

Barwick v. English Joint Stock Bank, 

observations distinguished. 

Cliapleo r. Brunswick Benefit Building Society 
(1SS0) 50 L. J. Q. B. 372 ; 6 Q. B. 1). 696, 712*; 
44 L. T. 449 : 29 W. R. 529.— C.A. 

Barwick v. English Joint Stock Bank, 

applied. 

British Mutual Banking Co. t\ Oharnwood 
Forest Ry, (1887) 56 L.*J. Q. B. 449 ; IS Q. B. 
D. 714 ; 57 L. T. S33 ; 35 W. R. 590 ; 52 J. P. 
150. — C.A. ; Whitechurch ^.•Cavanagh (1901) 71 
L. J. K. B. 400; [1902] A. C. 117, 140; 85 
L. T. 349 ; 50 W. R. 218. — H.L. (e) ; Hamlyn r. 
Houston & Co. (1902) [1903] 1 K. B. 81 ; 87 
L. T. 500; 51 W. E. 99.— C.A. ; Giblau r. 

National Amalgamated Labourers’ Union (1903) 
72 L. J. K. B. 907 ; [1903] 2 K. B. 600 ; 89 
L. T. 386.— C.A. 

Mackay v. Commercial Bank of New Bruns- 
wick (1S74) 43 L. J. P. C. 31 ; L. R. 5 
P. C. 394 ; 30 L. T. 180 ; 22 W. R. 473.— 
P.C., disti nguished.' 

Bolingbroke (Lord) v. Swindon New Town 
Local Board (1874) 43 L. J. C. P. 287 ; L. R. 9 
C. P. 575 ; 30 L. T. 723 : 23 W. R. 47.— O.P. 

Mackay v. Commercial Bank of New Bruns- 
wick, approved and followed. 

Swire v. Francis (1877) 47 L. J. P. C. 18 ; 3 
App. Cas. 106 : 37 L. T. 554.— P.C. 

Mackay v. Commercial Bank of New Bruns- 
wick, referred to. 

Burmah Trading Corporation r. Mirzah 
Mahomed Ally Sherazee (1878) L. R. 5 Ind. App. 
130, 135.— P.c. 

rs 

Mackay v. Commercial Bank of New Bruns- 
wick, applied. 

Bank of New South Wales t\ Owston (1879) 
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48 L. J. P. C. 25 ; 4 App. Cas. 270, 21 ^ I Weir v, Barnett (or Bell), dicta discussed . 

500 ; 14 Cox C. C. 267.— P.C. ; Chapl«k « ' Derry v. Peek (1 889) 58 L. j. Ch. 864 ; 14 App. 

wick Benefit Building' Society (IS?. £ . H i Cas. 337,372; 61 L. T. 265 ; 38 W.R1 33; 1 Meg. 
C. P. 372; 6 Q. B. D. 606. 712 ; J 292.— H.L. (E.). 

29 W. R. 529. — C.A. ; Houldsworth v. LORD itERSCHELL. — In Weir v. Lord 

Glasgow Bank (1830) 5 App. Cas. 317, 326 lit Bramwell vigorously criticised the expression 


L. T. 194 ; 2S AY. E. 677.— H.L. (sc.). 

Mackay v. Commercial Bank of Hew Bruns- 
wick, observed upon. 

British Mutual Banking Co. r. Charnwood 
Forest By. (1887) 56 L. J. Q. B. 449 ; 18 Q. B. D. 
714 ; 57 L. T. 833 : 35 AY. E. 590 ; 52 J. P. 150. 
—C.A. 

Mackay v. Commercial Bank of Hew Bruns- 
wick, applied. 

Citizens’ Life Assurance Co. v. Brown (1904) 73 
L. J. C. P. 102 ; [1904] A. C. 423 ; 90 L. T. 739. 
—P.C. 

Swire v. Brands (1877) 47 L. J. P. C. IS ; 
3 App. Cas. 106 ; 37 L. T. 554. — P.C., 
adopted. 

Houlds worth r. City of Glasgow Bank (1830) 
5 App. Cas. 317, 326 : 42 L. T. 194; 28 \Y. E. 
677. — H.L. (sc.) ; and Citizen’s Life Assurance 
Co. r. Brown (1904). — p.c. (supra). 

Weir v. Barnett (1877) 3 Ex. D. 32. — EX. T >. ; 
affirmed nom. Weir v. Bell (1878) 47 L. J. Ex. 
704 ; 8 Ex. D. 238 ; 8S L. T. 929 ; 26 W. E. 746. 
— C.A. 

Weir v. Barnett (or Bell), distinguished. 

Watt v. Barnett (1S78) 3 Q. B. D. 363, 366 ; 
38 L. T. 903 ; 26 W. E. 745. — C.A. ; affirming 
47 L. J. Q. B. 329.— Q.B.D. 

Weir v. Barnett (or Bell) (ex. d., supra ), 
followed. 

Cargill ‘V. Bower (IS 7S) 47 L. J. Ch. 619; 10 
Ch. I). 502 ; 38 L. T. 779 ; 26 W. E. 716. 

pry, J. — As a general rule, I think that one 
agent is not responsible for the acts of another 
agent, unless he does something by which he 
makes himself a principal in the fraud. It is 
said that that view ''of the law is inconsistent 
with the decision of the Plouse of Lords 
in Peek v. Gurney , so far as it related to 
Mr. Barclay If that be not the prin- 

ciple of the decision in that case, it must, I 
think, be admitted that- a totally new principle 
was introduced into the law. It would be 
impossible also to reconcile the decision with 
Weir v. Barnett , which seems to me a very- 
important authority, as showing that the only 
persons who can be made responsible ‘for a fraud 
are those who come within one or other of the 
two categories which 1 have mentioned. X 
entirely adopt the language of Bramwell, B. in 
Swift v. Jewsbury (L. li. 9 Q. B. 315), “ No doubt 
there are cases in which a man may be charged 
with having committed a fraud when he has not 
committed it himself ; but I think that that 
ought to be held in as few cases as possible,” 

[This decision was appealed from but compro- 
mised.] 

Weir v. Barnett (or Bell) (1S78). —c.A. 

(supra'). See 

Houldsworth v. City of Glasgow Bank (1880) 
5 App. Cas. 317, 339 ; 42 L. T. 191 ; 28 \Y. H. 
677.— H.L. (SO.). 

Weir v* Barnett (or Bell), dicta adopted. 

Joliffe v. Baker (1883) 52 L. J. Q. B. 609 ; 11 
Q. B. D. 255, 270 ; 48 L. T. 9G6 ; 32 AY. K. 59 ; 
47 J. P. 678.— Q.B.D. 


‘‘legal fraud,” and indicated a very decided 
opinion that' an action founded on fraud could 
not be sustained except by the proof of fraud in 
fact. I have already given my reasons for think- 
ing that, until recent times at all events, the 
judges who spok&Of~ fraud in law did not mean 
to exclude the existence of fraud in fact, but 
only of an intention to defraud or injure. 

Hewlands v. national Employers’ Accident 
Association (1885) 54 L. J. Q. B. 428 ; 53 
* L. T. <242 ; 49 J. P. 628.— Q. A.., followed. 
Barnett, r. South London Tramways Co. (1887) 
56 L. J. Q. B. 452 ; IS Q. B. D. 815 ; 57 L. T. 
436 ; 35 W. E. 640.— C.A. 

British Mutual Banking Co. v. Charnwood 
Forest Ry., 55 L. J. Q. B. 399 ; 34 AY. R. 7.18. 
— Q.B.D. ; reversed, (1887) 56 L. J. Q. B. 449 ; 
18 Q. B. D. 714 ; 35 W. R. 590.— C.A. 

British Mutual Banking Co. v. Charnwood 

Ry. (supra, in c.A.). 

Observations inapplicable, Bishop v. Balkis 
Consolidated Co. (1890) 59 L. J. Q. B. 565 ; 25 
Q. B. D. 512, 522 ; 39 AY. E. 99 ; 2 Meg. 292.— 
C.A. ; followed , Thorne v. Heard (1894) 63 
L. J. Ch. 356 ; [1894] 1 Ch. 599.— C.A. (affirmed, 
H.L.) ; explained, Trott v. National Discount 
Co. (1900) 17 T. L. E. 37.— KENNEDY, J. ; 
adopted , AVliltecliurch v. Cavanagh (1901) 71 
L. J. K, B. 400; [1902] A. C. 117, 141; 85 
L. T. 349 ; 50 A\ r . E. 2 IS. — H.L. (e.) ; considered , 
Hambro v. Burnand (1903) 72 L. J. K. B. 662 ; 
[1903] 2 K. B. 399, 400. — BIGHAH, J. (reversed, 

C. A.). 

Swift v. Winterbotham (IS 73) 42 L. J. Q. B. 
Ill ; L. E. S Q. B. 244 ; 28 L. T. 338 ; 21 AY. E. 
562. — q.b.; \ varied nom. Swift v. Jewsbury 
(1S74) 43 L. J. Q. B. 56 ; L. E. 9 Q. B. 301 ; 
30 L. T. 31 ; 22 AY. R. 319.— EX. CH. 

Swift v. J ewsbury, referred- to. 

Mackay r. Commercial Bank of New Bruns- 
wick (1874) 43 L. J. P. C. 31 ; L. R. 5 P. C. 394 ; 
30 L. T. 180 ; 22 AY. R. 473.— p.c. 

Swift v. Jewsbury, followed. 

Hosegood v. Bull (1876) 36 L. T. 617 . — ex.d. 

Swift v. Jewsbury, dictum adopted. 

AA r eir v. Barnett (J 877) 3 Ex. D. 32, 40. — EX. D. ; 
affirmed, c.A. (supra, col. 2539). 

Swift v. Jewsbury, commented upon. 

Cargill r. Bower (1878) 47 L. J. Oh. 649 ; 10 
Ch. D. 502 ; 38 L. T. 779 ; 26 AA r . R. 716.— 
PRY, J. 

Swift v. Jewsbury, referred to. 

Houldsworth r. City of Glasgow Bank (1880) 

5 App. Cas. 317, 339 ; 42 L. T. 194 ; 28 AY. E. 
677.— H.L. (SC.). 

Swift v. Jewsbury, observations explained. 
Pearson v. Seligman (1883) 48 L. T. 842 ; 31 
\Y. E. 7 30. — C.A. 

Swift v. Jewsbury, referred to. 

British Mutual Banking Co. v. Charnwood 
Forest Ry. (1887) 56 L. J. Q. B. 449 ; 18 Q. B. 

D. 714, 717 ; 57 L. T. 833 ; 35 AY. 11. 590.— C.A. 
ESHER, M.R., BOWEN and PRY. L.JJ. ; Bishop r. 
Balkis Consolidated Co. (1890) 25 Q. B. D. 77, 
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84 ; 68 L. T. 316. — v. williams, J. (affixed in 
effect-, C.A.). 

Swift v. Jpwsbury, eomidered. 

Hockey r. Clydesdale Bank (1898) 1 F. 119.— 
CT. OF SESS. 

Swift v. J ewsbury, fallowed. 

Hirst v. West Riding Union Banking Co. (1 901) 
TO L. J. K. B. 828 5 [1901] 2 K. B. 560 : 85 
L. T. 3 : 49 W. R. 715.— c. A. 

Swift v. Jewsbury, explained. 

Hamlyn r. Houston & Co. (1902) 72 L. J. K.B. 
72 ; [1903] 1 K. B. 81 ; 87 L. T. 500 ; 51 W. R. 
99.— C.A. 

COLLINS. M.R. — Swift v. Wiaterbotham [is., 
the above case] was one of a class of ease'k in 
which, before the Act of 1890. a bank was held 
to be liable for a false representation by its 
manager in the course of carrying cin the busi- 
ness of the bank : but the decision did not rest 
on any doctrine of a holding out by the principal, 
but upon the principle that as the agent is 
chosen by the principal, the latter must take 
the risk of the agent acting beyond the express 
authority given to him. — p. 75. 

Black v. Christchurch Finance Co. (1893) 
63 L. J. I>. 0. 32 ; [1894] A. 0. 48 ; 6 It. 
394 ; 70 L. T. 77 ; 58 J. p. $32. — 
applied. 

Hardacre r. Idle District Council (1896) 65 
L. J. Q. B. 363; [1896] 1 Q. BP 335; 74 L. T 
69 ; 44 W. R. 323 ; 60 J. P. 196.— C.A. 

Penny v. Wimbledon Urban Council (1888) 

67 L. J. Q. B. 754 ; [1898] 2 Q. B. 212 ; 78 L. T. 
748 ; 62 J. P. 582.— BRUCE. J. ; re rented, (1S99) 

68 L. J. Q. B. 704 : [1899] 2 Q. B. 72 : 80 L. T. 
615 ; 47 W. R. 565 ; 63 J.. P. 406. — c.A. 


, ^Whittenbury, confirmed. 

( T °l?^e //f-North Western Bank (1875) 44 
W‘233 ; L. R. 10 C. P. 354. 309 ; 32 L. T. 
-r>f. oh. 

^Taylor v. Kymer (1832) 1 L. J. K. B. 114 ; 

3 B. k Acl. 320. — Tv.jb.. adapted. 
ton ssi ■/:. Stewart (1842) 11 L. J. C. P. 228 * 
4 plan. k G. 295 ; 5 Scott N.R. 1.— c.P. 

I Taylor v. Kymer, eommentrd an. 

Cole r. North Western Bank (1875) 44 
r- J * G * P * 233 ; L * K. 10 C. P. 354 ; 32 L. T. 733 

—EX. CH. 


Penny v. Wimbledon Urban Council, fol- 
lowed. 

The Snark (1900) 69 L. J. P. 41; [1900] 
P. 105 ; 82 L. T. 42; 48 W. R. 279.— o.A. : 
Mileham v. St. Marylebone Borough Council 
(1903) 1 L. G. R. 412. — CHANNEL L, J. 


differ f of Fart an Art*. 

Paterson v. Tash (1743) 2 Str. 1178, aiw- 
mented an. 

Cole r. North Western Bank (1875) 44 L.J.C P 
233 ; L. R. 10 O. P. 854 ; 32 L.T. 733 .— ex. OH* 

M'Combie v. Davies (1807) 7 East 5 .— k.b., 
can aid reed and applied. 

Donald e. Suckling (1866) 35 L. J. Q. p,. 232 : 
L. Ji. IQ. B. 585. 607 ; 7 B. k S. 783 ; 12 Jur 
(N,S.) 795 : 14 L.T. 772 ; 15 W. R. 13.— Q.n. 

M’Combie v. Davies. Srr 

Cole r. North-Western Bank (1875) 44 L 3 
O. P. 233 ; L. It. 10 C. P. 354 ; 32 L. T. 733 — 
EX. CH. 

Boyson v. Coles (1817) 6 M. <Sc S. 14 ; 18 
R. R. 2S4. — K.B., dint in //ui tilled. 

Johnson r. Credit Lyonnais (1*877) 47 L. J. (! p 
241 ; 3 0. P. D. 32 ; 37 L. T. 657 ; 26 W. It. 195 
— C.A. 

Monk v. Whittenbury (183J) 2 B. A Ad. 
484; 1 M . k Rob. 81, — K.B. , disthi- 
(juishtd. 

Baines r. Swainson (1863) 32 L. J. O B 281 • 
i B. & S.270 ; 8 L.T. 536 ; 11 \V. It. 945. — q.b! 


Taylor v. Kymer, distintjmshed. 

Slienstone r. Hilton (1894) 63 L. J. Q. B. 584 * 
[1894] 2 Q. B. 452 : 10 R. 390 ; 71 L. T. 339. 

bruce, J. — That case does not seem to me to 
govern the present. It was a decision upon the 
words of the 2nd section of the Factors Act (6 
Geo. 4, c. 94) (repealed). The words there are 
anj contract . . . for the sale or disposition ” 
of goods. ^ The Court held that the word “dis- 
position” in that section must mean “some- 
thing in the nature of a sale.” The phrase 
‘any agreement for sale, pledge, or other dispo- 
sition ” is, 1 think, wider in its scope than the 
phrase “ any contract for sale or disposition ” ; 
but even if I were to adopt the interpretation of 
the old Act. as applicable to the words of the Act 
or 1 889, I should be prepared to hold that a’ 
delivery of goods on the terms that they should 
be sold 1>3 t the person to whom they were 
delivered for the benelit of the person delivering 
them, was a “disposition,” something in the 
nature of a sale. 

Evans v. Trueman (1880) 1 M. & Rob. JO.— 
K.B.. observation* eon*) dr red. 

Navulsliaw r. Brownrigg (1852) 21 L J Oh 
908 ; 2 Do G. M. k G. 241 ; 36 Jlu*. 979. — L.C. 

< Evans v. Trueman approved. 

Gob ind Chimder Hein >\ Ryan (1861) 15 
Moore P. C, 230 ; 9 JUoore ind. App. 140 ; 8 Jur. 
(N.S.) 343 ; 5 L. T. 559 ; 10 W. 11. 155. — p.c, 

Hatfield v. Phillips (1842) 1 1 L. J. Ex. 425 ; 

9 M. k W. 647.— ex. CH. : affirmed, (1845) 

1 2 Cl. & F. 343 ; I 4 M. & W. 665 .— h.l. (k ) 
applied. 

Bonzi r. Stewart (1842) 1] L. J. 0. P 228 • 

4 Mail, k G. 295 : 5 Scot-i N, R. ci> * 
Bailies r. Swainson (1863) 32 L. J. Q. B 281*- *4 
B. & S. 270 ; 8 L. T. 536 ; il W. R. 945.— q.b.’ 

Hatfield v. Phillips, ram mented on. 

Cole r. North Western Bank (1875) 44 L ,T (i P 
233: I, R. 10 O. P. 351, 867; 82 L. T. 738.— 
KX. CH. 

Phillips v. Huth (18 Id) U) L. J. Ex. 65* 6 
M. k W. 572. — ex. ’ 

Col<i Wwtem Bank 

< *tf°) 44 J -" J- Ck 1\ 233 : J,. R. ]o (J. V. 354; 

T. 783.— EX. cri. ; aimer ration* adopted. 
Calm r. Pocket fs British Channel Steam Packet 
Co. (1899) 68 L. J. Q. B. 515 ; [1899] 1 Q. B 
643, 660 ; 80 L. T. 209 ; i 7 W. K. 422.— C.A. 

Bonzi v. Stewart (1842) 11 L. J. C. P. 228 • 

4 Man. G. 295 ; 5 8c*ott N. R. j.— c.P. : 
and Wood v. Eowcliffe (184616 Hare 183 ; 

11 Jur. 707, 915.— L.C. See - 
Colo r. North Western Bank (1875) 44 L. J 
U 1 • 233 ; L. R. 10 C. P. 354, 367 : 32 L. T. 738. 

— EX. CH. ; affirming 22 W. R. 861.— c.P. 
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Learoyd v. Robinson (1844) 13 L. J. Ex. 213 ; 
12 M. & W. 745. — ex., explained 
Macnee v. Gorst (1867) L. It. 4 Eq. 315,321 : 15 
W. E. 1197.— WOOD, v.-c. 

Learoyd v. Robinson, aimer cations applied. 
Cole v. North Western Bank (1871) 43 L. J. 
C. P.191 ; L. E. 9 C. P. 170. 190 : 30 L. T. 684.— 
C.P. ; affirmed^ (1875) 41 L. J. C. P. 233 ; L. E. 
10 C. P. 351 ; 32 L. T. 733. — EX. CH. 

Learoyd v. Robinson, d 1st man I, died. 
Kaltenbach r. Lewis (1885) 55 L. J. Ch. 58 : 
10 App. Cas. 617 ; 53 L. T. 787 ; 31 W. E. 477.— 
H.L. (E.). 

lord WATSON. — I do not think there is any 
analogy between the case oC money actually paid 
to a real borrower in order that he may pay his 
own debt, and the case of money paid to a so- 
called borrower in order that lie may pay the so- 
called lender’s debt. 

Learoyd v. Robinson, adopted . 

Collis v. Hibernian Bank (1893) 31 L. E. Ir. 
261, 289.— c. A. 

Navulshaw v. Brownrigg (1 852) 21 L. J. Ch. 
908 ;. 2 De G. M. &; G. Ill ; 16 Jur. 979.— 
L.c. (affirming 1 Sim. (N.s.) 573), approved. 
Gobind Ohunder Sein r. Evan (1801) 15 Moore 
P. C. 280 ; 9 Moore Ind. App. 110 ; 8 Jur. (n.s*) 
313 ; 5 L. T. 559 ; 10 W. E. 155.— p.c. 

Navulshaw v. Brownrigg, adopted. 

Jewan r. Whitworth (1866) 36 L. J. Ch. 127 : 
L. E. 2 Eq. 692 ; 11 W. E. 1020. — WOOD, v.-c. : 
Portalis r. Tetley (1867) 37 L. J. Ch. 139 ; L. E. 
5 Eq. 140 ; 17 L. T. 344 : 16 W. E. 503— wood, 
v.-C. ; Moxon v. Bright (1869) L. E. 4 Ch. 292, 
295 : 20 L. T. 961.— L.C. 

Navulshaw v. Brownrigg, distinguished. 
Kaltenbach v. Lewis (1885) 55 L. J. Ch. 58 : 10 
App. Cas. 617 ; 53 L. T. 787 ; 34 W. E. 477.— 
H.L. (E.). 

Lamb v. Attenborough (1862) 31 L. J. Q. B. 
41 ; 1 B. & S. 831 ; 8 Jur. (N.s.) 280 ; 10 
W. E. 20.— Q.B. See 

Cole r. North Western Bank (1875) 44 L. J. 
C. P. 233 ; L. E. 10 C. P. 354 ; 32 L. T. 733.— 
EX. CH. 

Lamb v. Attenborough, applied. 

Farquharson r. King (1902). — h.l. (e.) ( ante , 
col. 2522). 

Sheppard (or Shepherd) v. Union Bank of 
London (1862) 31 L. J. Ex. 154 ; 7 H. & N. 
661 ; 8 Jur. (N.S.) 264 ; 5 I;. T. 757 ; 10 
W. E. 299. — ex. See. 

Cole v. North Western Bank (1875) 44 L. J. 
C. P. 233 ; L. E. 10 C. P. 354 ; 32 L. T. 
733.— EX. CH. 

Sheppard v. Union Bank of London, adopted. 
Cahn v. Pockett’s Bristol Channel Steam 
Packet Co. (1899) 6S L. J. Q. B. 515 : [18991 
1 Q. B. 643 ; 80 L. T. 269 ; 47 W. E. 422.— c.A. 

Heyman v. Flewker (1863) 32 L. J. C. P. 
132 ; 13 C. B. (N.S.) 519 ; 1 *N. E. 479 ; 9 
Jur. ($.s.) 895. — c.P followed. 

Hellings «\ Bussell (1875) 33 L. T. 380. — C.P.D. ; 
and see Cole v. North Western Bank (1875) 44 
L. J. C. P. 233 ; L. E. 10 C. P. 354 ; 32 L. T. 
733. — EX. CH. 

O.C. 


Heyman v. Flewker, approved. 

I City Bank v. Barrow (1880) 5 App. Cas. 664 ; 
43 L. T:.393.— h.l. (E.). 

Heyman v. Flewker, follmceef. 

Tremoillc v. Christie (1893) 69 L. T. 338. — 
STIELTNG-. L 

Baines v. Swainson (1863) 32 L. J. Q. B. 281 ; 
4 B. & 8. 270 ; S L. T. 536 ; 11 W. E. 
945. — Q.B., disc u ssed. 

Fuentes r. Mon4is (1868) 37 L. J. C. P. 137 ; 
L. E. 3 C. P. 268, 279 ; 18 L. T. 21 .—C.P. ; affirmed, 
ex CH. {infra) ; and see Cole r. North Western 
Bank (1875). — ex. CH. (supra). 

JBaines v. Swainson, adopted. 

Cahn r. Pockett’s Bristol Channel Steam 
Packet Co. (1899). — C.A. (supra). 

Jewan v. Whitworth (1S66) 36 L. J. Ch. 
127 : L. E. 2 Eq. 692 ; 14 W. R. 1020.— 
wood, v.-c., explained. 

Macnee r. Gorst (1867) L. E. 4 Eq. 315 : 15 
W. E. 1197. 

wood, V.-C. — In that case [which was very 
different from the present] there was an 
arrangement by which Whitworth, the person 
buying in his own name, had become liable 
for Hodgson, the person for whom he bought, 
which liability would result in a debt due, 
as soon as Whitworth made the payment, 
from Hodgson, who pledged the goods to 
Whitworth, the broker, who had so pledged 
his credit. But the money not having been 
yet actually paid, the broker, not having 
funds to make the payment, went to a third 
person, Clare. Whitworth, who held the same 
position there that Gorst does here, didnot say to 
Hodgson, “ Give me the cotton, that I may raise 
the money and free myself from the liability,” 
but wanting to raise money for the purpose of 
aying this liability, ho went to Clare with the 
ocuments of title, Clare having no antecedent 
claim against Hodgson, and being under no obli- 
gation to provide for the payment, and, with the 
consent of the principal, asked Clare to advance 
this money ; Clare agreed to do this upon having 
the securities, and they were put into Whit worth’s 
hands for the purpose of being handed to Clare, 
and for the purpose of raising this money. It was 
with reference to that part of the case that T 
made the observations, upon which Mr. Kay 
relied, at p. 702 of the report of Jewan v. 
Wh it worth . — p. 323. 

Jewan v. Whitworth, disthiguished. 

Kaltenbach i\ Lewis (188.5). — H.L. (E.) (infra, 
col, 2546). 

Macnee v. Gorst (1S67) L. E. 4 Eq. 315 ; 15 
W. E. 1197. — v.-C., observed' upon. 

Thackrah r. Ferguson (1877) 25 W. E. 307.— 
GROVE and DENMAN, JJ. 

Macnee v. Gorst, distinguished. 

Kaltenbach v. Lewis (1885). — H.L. (E.) (infra, 
col. 2546). 

Fuentes v. Montis (1868) 37 L. J. C. P. 137; 
L. E. 3 C. P. 268; 18 L. T. 21.— C.P. ; 
affirmed, 38 L. J. C. P. 95 ; L. E. 4 C. P. 
93 ; 19 L. T. 364 ; 17 W. E. 208.— EX. CH., 
referred to. 

Tickers v. Hertz (1871) L. E. 2 H. L. Sc. 113, 
118 ; and see Cole v. North Western Bank (1875). 
— EX. CH. (supra). 


81 



•25 ir, 


PRINCIPAL AND AGENT. 


2546 


Puentes v. Montis, followed. 

Johnson v. Credit Lyonnais (1S77) 47 L. LC. P . 
241 ; 3 C. P. D. 32 : 37 L. T. 657 ; 26 W. B. 195. 
— C.A. • • 

Vickers v. Hertz (1S71) L. R. 2 H. L. Sc. 
118. See 

Cole v. North Western Bank (1875). — EX. CH. 
(svjmi). 

Vickers v. Hertz, explained. 

Babcock v. Lawson (1879) 48 L. J. Q. B. 524, ! 
528 ; 4 Q. B. JD. 394, 401 ; 41 L. T. 252.— Q.B.; , 
affirmed, (1880) 49 L. J. Q. B. 40S ; 5 Q. B. D. 284 ; 

42 L. T. 289 ; 2S W. R. 591.— C.A. 

Vickers v. Hertz, distinguished.^ • 

Farquliarson /*. King (1902) 71 L. J. K. B. 667 : 
[1902] A. 0. 325.— H.L, (E.) (ante, col. 2522). 

Cole y. North Western Bank (1S75) 44 
L. J. C. P. 233 ; L. R. 10 C. P. 354, 367 ; 
32 L. T. 733.— EX. CH., followed. 

Hellings r. Bussell (1875) 33 L. T. 380.— C.P.D.; 
Johnson v. Credit Lyonnais (1S77) 47 L. J. C. P. 
241 ; 3 O. P. jD. 32 ; 37 L. T. 657 ; 26 W. R. 195. 
— C.A. 

Cole v. North Western Bank, approved. 

City Bank r. Barrow (1880) 5 App. Cas. 664 ; 

43 L. T. 393.— H.L. (E.). 

Cole v. North Western Bank, observations 
adopted. 

Colonial Bank r. Whinney (1886) 56 L. J.Ch. 
43 ; 11 App. Cas. 426, 435 ; 55 L. T. 362 ; 34 
W. R. 705 ; 3 Morrell, 207. — H.L. (e.). ; and 
Williams r. Colonial Bank (188S) 57 L. J. Ch. 
S26 ; 38 Ch. D. 3SS ; 59 L. T. 643 ; 36 W. R. 625. 
—C.A. 

Cole v. North Western Bank, dictum applied. 
Robertson r. Inglis (1897) 24 Rettie, 758. — 
CT. OF SESS. 

Cole v. North Western Bank, applied. 

Cahn r. Rockett’s Bristol Channel Steam 
Packet Co. (1899) 68 L. J. Q. B. 515 ; [1899] 1 
Q. B. 643. — C.A. ( see ante, col. 2543). 

Cole v. North Western Bank, observations 
cited. 

Farquharson v. King (1901) 70 L. J. K. B. 9S5 ; 
[1901] 2 K. B. 697 ; 85 L. T. 264; 49 W. R. 673 ; 
— C.A., STIRLING, L.J. dissenting. 

Johnson v. Credit Lyonnais (1877) 47 
L. J. C. P.241 ; 3 C. P. D. 32 ; 37 L. T. 
657 ; 26 W. R. 195.— C.A. 

Considered , Robertson c. Inglis (1897) 24 
Rettie, 758. — CT. of sess. ; applied , Farquharson 
v. King (1902). — H.L. (E.) (ante, col. 2522). 

New Zealand Land Co. v. Ruston, 49 L. J. 
Q. B. 842 ; 5 Q. B. D. 474 ; 43 L. T. 473 ; 29 W. R. 
75. — field, J. ; reversed nom. New Zealand and 
Australian Land Co. v. Watson (1881) 50 
L. J. Q. B. 433 ; 7 Q. B. D. 374 ; 44 L. T. 675 ; 
29 W. R. 694.— C.A. 

New Zealand and Australian Land Co. y. 
Watson, discussed. 

Maspons v. Mildred (1882) 51 L. J. Q. B. 604 ; 

9 Q. B. X). 530 ; 17 L. T. 318 ; 30 W. R. SG2. — 
C.A. ; affirmed, H.L. (infra). 


New Zealand and Australian Land Co. v. 
"Watson, distinguished and explained. 

Kaltenbach v. Ijewis (18S5) 55 L. J. Ch. 58 ; 
10 App. Cas. 617 ; 53 L. T. 787 ; 34 W. R. 477.— 
H.L. (E.). 

lord bramwell. — T here are in this case 
three things which did not exist in the case 
cited. There is privity between the plaintiffs 
and the defendants, there is existing property 
or rights of possession in the plaintiffs when 
notice was given to the defendants, and there is 
the right given to the plaintiffs by sect. 7 of 
5 & 6 Viet. c. 39 [Factors Act]. ... I wish to 
add that in the report of my judgment in New 
Zealand Co. y. Watson, the words “produce of 
goods ” did not “ get in by mistake.” I said 
and think as reported on the authority of cases 
then cited by Mr. Barnes. But there there was 
no privity, and before notice to the then defen- 
dants the “produce” was blended in the general 
account with the intermediate man Tliielman. 
— pp. 67, 68. 

Kaltenbach v. Lewis (1881) 45 L. T. 666 ; 30 
W. R. 356.— BACON, V.-C.; varied, (1883) 52 
L. J. Ch. 881 ; 24 Ch. D. 54 ; 48 L. T. 844 ; 31 
W. R. 731 . — C.A. : the latter decision revn'sed in 
port, (1885) 55 L.' J. Ch. 58 ; 10 App. Cas. 617 ; 
53 L. T. 7S7 ; 34 W. R. 477.— H.L. (E.). 

Kaltenbach v. Lewis. See 

Anderson r. Sutherland (1897) 13 Times L. R. 
163, 165/ 

Maspons v. Mildred (1882) 51 L. J. Q. B. 604 ; 
9 Q. B. D. 530 ; 47 L. T. 318 ; 30 W. R. 862.— C.A. 
JESSEL, M.R., LINDLEY and BOWEN. L.JJ. ; 
affirmed nom. Mildred r. Maspons (1883) 53 
L. J. Q. B. 33 ; 8 App. Cas. 874 ; 32 W. R. 125. 
—H.L. (E.). 

Maspons v. Mildred, inapplicable . 

Kaltenbach -o. Lewis (1885). — H.L. (e.) (supra. 

LORD FITZGERALD. — 1 shall only say of that 
case that the defendants can derive no counten- 
ance from it . . . and especially from the judg- 
ment ... as delivered by Lord Blackburn. 

Hastings v. Pearson (1892) 62 L. J. Q. B. 
75 ; [1893] 1 Q. B. 62 ; 67 L. T. 553 : 41 
W. R. 127; 5 R. 20 ; 57 J. P. 70.— 
MATHEW and BRUCE, .TJ„ distinguished. 

Tremoille r. Christie (1893) 69 L. T. 338.— 
STIRLING, J. 

Hastings v. Pearson, distinguished. 

Shenstone r. Hilton (1894) 63 L. J. Q. B. 584 ; 
[1894] 2 Q. B. 452 ; 10 R, ?90 : 71 h. T. 339. 

BRUCE, J. — The case of 'JIastings v. Pearson 
which was cited by the plaintiffs’ counsel, seems 
to me to have no application to the present case 
[which arose under s. 9 of the Factors Act, 
1889]. The point there raised related solely to 
the construction to be put upon the 2nd section 
of the Act. 

Lee v. Butler (1893) 62 L. J. Q. B. 591 ; 
[1893] 2 Q. B. 318 ; 4 R. 563 ; 69 L. T. 
370 ; 42 W. R. 88. — C.A., distinguished. 

Helby v. Matthews (1895) 64 L. »T. Q. B. 465 ; 
[1895] A. C. 471 ; 11 R. 232 ; 72 L.*T. 841 ; 43 
W. R. 561 ; 60 J. P. 20.— H.L. (e.). 

herschell, L.c. — Reliance was placed on the 
decision in Lee v. Butler, and it was said that 
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the present case was not in principle distinguish- 
able from it. There seems to me to be the 
broadest distinction between the two cases. 
There was there an agreement to buy. The 
purchase-money was to be paid in two instal- 
ments ; but as soon as the agreement was entered 
into there was an absolute obligation to pay 
both of them, which might have been enforced 
by action. The person who obtained the goods 
could not insist upon returning them and so 
absolve himself from any obligation to make 
further payment. Unless there were a breach of 
contract by the party who engaged to make the 
payments, the transaction necessarily resulted 
in a sale. That there was in that case an agree- 
ment to buy appears to me, as it did to the 
Court of Appeal, to be beyond question. — p. 468. 

lee v. Butler, followed. 

Hull Hopes Co. e. Adams (1895) 65 L. J. Q. B. 
114 ; 78 L. T. 446 ; 44 W. R. 108. — GRANTHAM 
and WRIGHT, JJ. 

Grantham, J. — We have now seen that judg- 
ment [in Hetty v. Matthews (supra) ] and are of 
opinion that this case is not governed by that de- 
cision, but is within the decision of the Court of 
Appeal in Lee v. Butler, which case is in fact 
affirmed by the House of Lords in Hetty v. 
Matthews . The agreement in question is ill-ex- 
pressed, but it appears to us to contain an 
irrevocable promise by the hirer to pay 4?. 
a month until the full price of 15 1. os. is 
paid, and when the 15/. 6s. has been paid, 
the rope thereupon becomes the property of 
the hirer. Various contingencies are named in 
which the owner may put an end to the arrange- 
ment for sale, but there is nothing corresponding 
to the provision on which the decision of the 
House of Lords in Hetty v. Matthews appears to 
have turned — there “the hirer may terminate 
the hiring by delivery up to the owner the said 
instrument.” We therefore think that in the 
present case the hirer had agreed to buy the rope 
within the meaning of the Factors Act, 1889. — 

p. 116. 

Lee v. Butler, applied. 

Wylde r. Legge (1901) 84 L. T. 121.— bruce 
and PHiLliiMORE. jj. 

Helby v. Matthews (1894) 63 L. J. Q.. B. 
577 ; [1894] 2 Q. B. 262 ; 9 R. 767 ; 70 L. T. 837 ; 

42 W. R. 514 ; 58 J. P. 785. — c.A. jesher, M.R., 
SMITH and DAVEY, L.JJ.; reversed, (1895) 64 L. j'. 
Q. B. 465 ; [1895] A. C. 471 ; 11 R. 232; 72 
L. T. 841 ; 43 W. R. 561 ; 60 J. P. 20.— H.L. (e.). 

Helby v. Matthews (supra, in H.L followed. 
Payne -o. Wilson (1894) 65 L. J. Q. B. 150 ; 
[1895] 2 Q. B. 537 ; 15 R. 239, n. ; 73 L. T. 12 ; 

43 W. R. 657.— C.A. 

Helby v. Matthews, distinguished. 

Hull Ropes Co. c. Adams (1895) 65 L. J. Q. B. 
114 ; 73 L. T. 446 ; 44 YV. R. 108.— GRANTHAM 
and WRIGHT, jj. See extract, supra . 

Helby v. Matthews, referred to. 

Hepple v. Brumby (1896) 60 J. P. 792. — 
GRANTHAM and WRIGHT, JJ. 

Helby v. Matthews, applied. 

Wylde v. Legge (1901) 84 L. T ; 121.— bruce 
and phillimore, jj. 
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Payne v. "Wilson (1895) [1895] 1 Q. B. 653 : 
15 R. 233.— POLLOCK. B. and GRANT RAM. J. ; re- 
versed, (1895) 65 L. J. Q. B. 150 ; [1895] 2 Q. R. 
537; 15 R. 239, n. ; 73 L. T. 12; 43 W. R. 657. 
— C.A. " 

Graham v. Dyster (1817) 6 M. & S. 1 ; 2 Stark. 
21. — K.B., observations explained. 

Smart r. Sandars (1848) 17 L. J. C. P. 25S 
C. B. S95 ; 12 Jur. 751. -C.r. 

Gorgier v. Mieville (1824) 2 L. J. (o.s.) K. B. 
20(5 : 3 B.XCTin ; + D. & R. 6+1 ; 27 R. E. 
290. — ABBOTT, C.J., held -inapplicable. 
Crouch r. Credit Fonder of England (1873) 
42 L. J. Q. B. 183 ; L. Ii. S Q. B. 374. 384 ; 29 
L. T. 259 : 21 W. R. 946.— Q.B. 

• 

Gorgier*v. Mieville, approved. 

Goodwin r. Robarts (1876) 45 L. J. Ex. 748 ; 
1 App. Cas. 476 ; 35 L. T. 179 ; 24 W. R. 987.— 
H.L. (e.). (see extract, ante, col. 1980). 

Gorgier v. Mieville, referred to. 

London and County Banking Co. r. London 
and River Plate Bank (1887) 20 Q. B. D. 232, 238. — 
MANISTY, j., affirmed C.A. ; held applicable , 
London Joint (Stock Bank r. Simmons (1892) 
61 L. J. Ch. 723 ; [1892] A. C. 201.— H.L. (E.) ; 
referred to, Bechuanaland Exploration Co. r. 
London Trading Bank (1898) 67 L. J. Q. B. 986 ; 
[1898] 2 Q. B. 658. — KENNEDY, J. 

Nicholson v. Hooper, 2 Jur. 9. — v.-c. ; 
reversed, (1838) 4 Myl. & C. 179.— L.c. 


6. Rights and Liabilities of agent and 
Third Parties. 

Action by Agent. 

Bickerton v. Burrell (1816) 5 Maule <fc S. 

383. — K.B., commented on. 

Rayner r. Grote (1846) 15 M. & W. 359 ; 16 
L. J. Ex. 79. — EX. 

alderson, b. (for the Court). — And it may be 
observed that this case is really distinguishable 
from Bickerton v. Burrell, on the very ground on 
which that case was decided ; for here, at all 
events, before action brought and trial had, the 
defendant knew that the plaintiff was the prin- 
cipal in the transaction. Perhaps it may be 
doubted whether that case was well decided on 
such a distinction, as it may fairly be argued 
that it would have been quite sufficient to pre- 
vent any possible inconvenience or injustice, and 
more in accordance with former authorities, if 
the Court had held that a party named as agent 
under such circumstances as existed in that case, 
was entitled, on showing himself to be the real 
principal, to maintain the action, the defendant 
being, however, allowed to make any defence to 
which he could show himself to be entitled either 
as against the plaintiff or as against the person 
named as principal by the plaintiff in the con- 
tract. It is not, however, necessary for us, in 
the present case, to question the authority of 
that decision. — p. 366. 

Bickerton v. Burrell and Rayner v. Grote, 

considered. 

Schmalz -v. Avery (1851) 20 L. J. Q. B. 228 ; 
15 Jur. 291. — Q.B, 

Rayner v. Grote, referred to. 

Tetley -r. 8hand (1871) 25 L. T. 65S ; 20 W. R. 
206.— C.P. 
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It’flbJ'iT >j if Agent. 

Frontin v. Small (1 7265. Ld. Raym.J 118.— 

K. B..ru7e ad optrd. : 

M‘Ard3e r. "Irfch Iodide C'n. (J50 4 ) 15 Ir. 
C. L. R. 14H. — ex. 

piCrOT. C.B. — According to -har r.de 'the rule 
laid down in the above ea?-:-. v. JZinbs 

{inf rt i). and HerhrA/ t. 7 larth; th?frt 7, col. 25580. 
with some very special exceptions which have no 
application here. n<» r»ers»n can ho sued upon 
an instrument under seal, made hv-vr partes. who 
is not n party to the deed : and where a deed 
is executed by one person on behalf of another, 
either he must, in order to bind that other person, 
execute it. either using the name of his principal, 
or he must employ such words as show that he 
executed it, not as himself a parry *to the deed. ! 
hut as the agent, in the act of executing it, of his 
principal. The form of words is immaterial if in 
substance tin's i< done. — p. 1 53. 

Appleton v. Binks (1804) 5 East. 148 : 1 
Smith, obi : 7 It. It. (572.— k.b.. tfix- 
tuit/uiaJiPtl. 

Down man i\ Williams (1845) 14 L. ,1. Q. B. 
22 G : 7 Q. B. 108 : 9 Jur. 454.— KX. CH. 

Appleton v. Binks, adopted. 

Tanner r. Christian (1855) 24 L. J. Q. B. hi : 
4 El. &B1. 591 : 1 Jur. (X.S.) 519 ; 3 W. R.2u4.— 
Q.B. ; M*Ardle r. Irish Iodine Co. (1834) 15 Ir. 
C. L. R. 140 — EX. See extract. supra. 

Spittle v. lavender (1821) 2 Br. & B. 452: 
5 Moore, 270; 23 It. R. 508. — C.P., din- 
itmjuisltrd. 

Tanner r. Christian (1855) 24 L. J. Q. B. 01 ; 
4 EL k Bl. 591 ; 1 Jur. (x.s.) 519 : 3 W. E. 204. 

—Q.B. 

Spittle v. Lavender, principle applied. 

Brain well r. Spiller (1870) 21 L. T. 572. — C.P. 

Norton v. Herron (1825) 1 Car. & ?. 048 ; 
R. & M. 229 : 28 K. R. 797, adopted. 

Tanner i\ (Christian (1855) 24 L. J. Q. B. 91 : 
4 E1.& Bl. 591 ; 1 Jur. (x.S.) 519 ; 3 W. K. 204. 
—Q.B. 

Magee v. Atkinson (1837) 6 L. J. Ex. 115 : 
2 M. & W. 410. — EX. ; and Jones v. Little- 
dale (1837) 5 L. J. K, B. 109 ; 6 A. & E. 
4S6 ; 1 X. & P. 677. — K.B., referred to. 
Johnston -c. Csborne (1840) 3 P. & D. 236 ; 11 
A. & E. 549 ; 1 Jur. 943. — Q.B. 

Magee v. Atkinson and Jones v. Littledale. 
followed. 

Higgins v. Senior (1841) 11 L. J. Ex. 199: .8 
M. &AV. 834 .— ex. 

Magee v. Atkinson, referred to. 

Jones v. Littledale. commented on. 

Holding r. Elliott (i860) 29 L. J. Ex. 134 : 5 
H. k N. 117:8 W. H. 192.— ex. 

Jones v. Littledale, principle applied. 

Fleet x. Murton (1871) 41 L„ J. Q. B. 49 : L. It. 
7 Q, B. 126, 131 ; 26 L. T. 181 ; 20 W. It. 97. 

— Q.B. 

Higgins v. Senior (1841) 8 M. k W. 834 ; 11 

L. J. Ex. J 99. — EX., adopted. 

Williamson r. Barton (1861) 31 L. J. Ex. 170 ; 

7 H. k N. 899 : 8 Jur. (N.S.) 341 : 5 L. T. Sou : 1ft 
W. It. 321.— KX. 


Higgins v. Senior, approved but distinguished. 
Holding v. Elliott (1860) 29 L. J. Ex.' 134 ; 5 
H. & 117 ; 8 W. R. 192.— EX. 

Higgins y. Senior, adopted. 

Fisher v. Marsh (1865) 6 B. & S. 411 34 L. J. 

Q. B. 177 ; 11 Jur. (X.S.) 795 ; 12 L. T. 604 ; IS 
W, B. 834 . — q.b. : Cropper r. Cook (180S) IT. R. 
3 C. P. 194. 199 ; 17 L. T. 603 : 16 W. R. 596.— 
C.P. ; Colder r. Dobell (1871) 40 L. J. C. P. 224 ; 
I-. 11. 6 C. P. 486, 490 ; 25 L. T. 129 : 19 W. R. 
978 . — ex. CH. ; Fleet r. Murton (1871) 41 L. J. 
Q. B. 49 : L. R. 7 Q. B. 126, 131 : 26 L. T. 181 : 
2«> W. It. 97. — q.b. : Armstrong v. Stokes (1872) 
41 L. J. Q. B. 253 : L. R. 7 Q. B. 598, 607 ; 26 
L. T. 872 ; 21 \V. R. 52. — Q.B. ; Browning r. 
Provincial Insurance Company of Canada (1873) 
L. It. 5 P. 0. 263, 273 : 28 L.*T. 853 : 21 W. It. 
5.^7. — P.c. 

Downman v. Williams (1845) 14 L. J. Q. P>. 
226 : 7 Q. B. 103 ; 9 Jur. 454.— EX. CH., 
applied. 

Carr r. Jackson (1852) 21 L. J. Ex. 137 . — ex. ; 
Lewis /*. Nicholson (1852) 21 L. J. Q. B. 311 ; 18 
Q. B. 503 : 16 Jur. 1041. — Q.B. : ColJen r. Wright 
(1857) 27 L. J. Q. B. 215 : 8 El. & Bl. 647 : 4 Jur. 
(X.S.) 357 : 6 W. R. 123.— EX. CH. : Allawav r. 
Duncan (1867) 16 L. T. 264: 15 W. It. 711.— C.P.; 
Cherrv r. Colonial Bank of Australasia (1869) 6 
Moore P. C. (X.S.) 235 : 38 L. J. P. C. 49 : L. It. 
8 P. C. 24 : 21 L. T. 356 ; 17 W. R. 1031.— p.c. 

Humble v. Hunter (1848) 1 7 L. J. Q. B. 350 ; 
12 Q. B. 310. — q.b., considered. 

Srhmalz r. Avery (1851) 20 L. J. Q. B. 228 : 15 
Jur. 291. — Q.B. : referred to. British Waggon Co. 
r. Lea (1880) 49 L*. J. Q. B. 321 : 5 Q. BAD. 149, 
152 : 42 L. T. 437 : 28 W. R. 349 ; 44 J. P. 440.— 
COCKBURX. C.J. 

Humble v. Hunter, distinguished. 

Eillick /«. Price (1896) 12 T. L. R. 263.— 
RUSSELL, C.J. , 

Humble v. Hunter, dictum applied. 
Associated Portland Cement Manufacturers •/:. 
Tolhurst (1 902) 71 L. J. Iv. B. 949 ; [1902] 2 K. B. 
660 ; 87 L. T. 465 : 51 W. R. 81.— C.A. 

Jenkins v. Hutchinson (1849) 18 L. J. Q. P>. 
274 : 13 Q. B. 744 ; 13 Jur. 763. — q.b., dis- 
tinguished. 

Schmalz r. Averv (1851) 20 L. J. Q. B. 228 ; 15 
Jur. 291.— q.b. 

Jenkins v. Hutchinson, appro red. 

Lewis v. Nicholson (1852) 21 L. J. Q. B. 311 ; 
IS Q. B. 503 ; 16 Jur. 1041.— Q.B. ; Collen r. 
Wright (1857) 27 L. J. Q. B. 215 : S El. & Bl. 
647 : 4 Jur. (x.S.) 357 ; G W. R. 123.— EX. CH. 

Lewis v. Nicholson (1852) 21 L. J. Q. P>. 311 ; 
18 Q. B. 503; 16 Jur. 1041.— q.b., dis- 
tinguished. 

Tanner V. Christian (1855) 24 L. J. Q. B. 91 : 4 
El. k Bl. 591 : 1 Jur. (X.S.) 519 ; 3 W. R. 204. 
—Q.B. 

Lewis v. Nicholson, adopted. 

Collen r. Wright (1857) 27 L. J. Q. B. 215 : 8 
EL k BL 647 : 4 Jur. (x.S.) 357 : 6 W. ft. 128.— 
ex. CH. : Cherry v. Colonial Bank of Australasia 
(1869) 6 Moore P. C. (x.S.) 235 : 38 L. J. P. C. 
49 ; L. R. 3 P. C. 24 ; 21 L. T. 356 ; 17 W. R. 
1031. — p.c. ; Royal Albert Hall*/;. Winchilsea 
(1890) 7 T. L. R. 362. — C.A. : and Starkey r. 
Bank of England (1903) 72' L. J. C-h. 40 2 ; 
[1903] A. C. 114.— H.L. (E.). 
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Tanner v. Christian (1855) 24 L. J. Q. B. 91 : 
4 El. & 131. 391 ; 1 Jur. (x.S.) 319 : 3 W. R. 
204. — Q.B., applied. 

Paice t*. Walker ('1870) 39 L. J. Ex. 109 : L. R. 

5 Ex. 173 ; 22 L. T. 547 : 18 W. K. 789. — EX. : 
Ogden v. Hall (1879) 40 L.' T. 751.— ex. d. 

Lennard v. Robinson (1855) 24 L. J. Q. B. 
275 : 5 El. A: El. 125 : 8 C. L. R. 1363 : 1 
Jur. (X. S. ) 853. — Q.B.. adopted. 

Williamson r. Barton (1861) 31 L. J. Ex. I7o ; 

7 H. & N. 899 ; 8 Jur. (X.S.) 341 ; 5 L. T. 800 : j 
10 W. 1L 321.— ex. : Paice v. Walker (1870) 39 
L. J. Ex. 109 ; L. R. 5 Ex. 173 : 22 L. T. 547 : 
18 W. It. 789.— EX. 

Kelner v. Baxter (1866) 36 L. J. C. P. 94 ; 
L. R. 2 C. P. 174 : 12 Jur. (X.s.) 1016 ; 
15 L. T. 213 : 15 W. R. 278. — C.P., 
explained and. distinguished. 

Hollman r. Pullin (1884) Cab. & E. 254. — 
WILLIAMS. J. 

Kelner v. Baxter diseased. 

Thom] »son r. L. C. 0. (1899) 68 L. J. Q. B. 
625 ; f 1899] 1 jQ. B. 840 ; SO L. T. 512 ; 47 
W. R. 433. — C.A.. applied , Keighley r. Durant 
(1901) 70 L. J. K. B. 662 ; [1901] A. C. 2 40 : 84 j 
L. T. 777. — h.l. (E.) : and O’Keeffe r. Walsh ' 
[1903] 2 Ir. R. 681, 712. — k.b.d. (reversed c.a.^ ; 
approved, Natal Land, &c., Co. r. Pauline Col- 
liery, <fcc., Syndicate (1904) 73 L. J. F. 0. 22 ; 
[1904] A. C. 120. — P.c. And see ante , vol. i.. 
col. 439. 

Fairlie v. Fenton (1870) 39 L. J. Ex. 107 ; 
L. R. 5 Ex. 169 ; 22 L. T. 373 ; IS W. R. 
700. — EX. , *7 istinguisked. . 

Paice r. Walker (1870) 39 L. J. Ex. 109 ; L. R, 

5 Ex. 173 ; 22 L. T. 547 ; 18 W. R. 789.— EX. ; 
Fleet r. Murton (1871) 41 L. J. Q. B. 49 ; L. R. 

7 Q. B. 126, 129 ; 26 L. T. 181 ; 20 W. R. 97.— 

Q.B. * 

Fairlie v. Fenton, principle applied. 
Hutchinson r. Tathain (1873) 42 L. J. C. P. 
260 ; L. R. S C. P. 482 ; 29 L. T. 10S ; 22 W. R. 
18.— C.P. 

Faice v. Walker (1870) 39 L. J. Ex. 109 : 
L. R. 5 Ex. 173 ; 22 L. T. 547 ; 18 W. R. 
789. — EX., observed upon. 

Concordia Cbemische Fabrik auf Actien v. 
Squire (1876) 34 L. T. 824.— o.A. 

Paice v. Walker, commented on. 

Gadd v. Houghton (1876) 1 Ex. D. 357 ; 46 L. 
J. Ex. 71 ; 35 L. T. 222 ; 24 W. R. 975.— C.A., 
■reversing 33 L. T. 811.— EX. D. 

JAMES. L.J. — The ratio decidendi in Paice v. 
Walker was that having regard to the contract 
and all the circumstances of the case, the words 
“as agents” must be considered as merely 
describing or intimating the fact that the defen- 
dants were agents, and did not amount to a 
statement that they are making a bargain “ on 
account of” another person. ... As to Paice v. 
Walker , I cannot conceive that the words “as 
agents ” can be properly understood as implying 
merely a description. The word “ as ” seems to 
exclude that idea. If that case were now before 
us, I should hold that tlie words “as agents,” 
in that casfyffiad the same effect as the words 
“on account of” in the present case, and that 
the decision in that case ought not to stand. 1 
do not dissent from the principle that a man 
does not relieve himself from liability upon a 


contract by using wonU win-.-: are intended to 
be merely words of descriptk ; but I do not 
think the words “as agents” words of 

description. — p. 359. 

Paice v. Walker, not applied. 

Gadd v*. Houghton, applied. 

Ogden 27. Plall (1879) 40 L. T. 751. — EX. D. 

Paice v. Walker, adopted. 

Gadd v. Houghton, dictum considered . 
Houffh r. Manzauos (1879) 48 L. J. Ex. 398 ; 
4 Ex. D. UH : 27 W. R. 536.— EX. D. 

Paice v. Walker, questioned !. 

Gadd v. Houghton, applied. 

Jloval Albert Hall Corporation v. Winch ilsea 
(1890) 7 T. L. R. 362.— C. A. : and Glover /*. 
Langford (1892) 8 T. L. R. 628 .— Charles, j. 

Southwell v. Bowditch 45 L. J. O. P. 374 ; 1 
C. P. D. 100 ; 34 L. T. 133 ; 24 W. R. 275.— 
C.P.D. : reversed. (1876) 45 L. J. C. P. 630 ; 1 
C. P. D. 374 : 35 L. T. 196 ; 24 W. R. 838.— C.A. 

Southwell v. Bowditch (supra, in C.A.), 
commented- on. 

Adams v. Hall (1877) 37 L. T. 70. — C.P.D. 
[OoluisgI urged that the case of Southwell v. 
Bowditch was distinguishable ; there the defen- 
dant gave the plaintiff to understand all through 
the transaction that the defendant was dealing 
with the plaintiffs principal.] 

GROVE, J. — Southwell v. Bowditch went entirely 
on the construction to be put on the words 
“sold to ” and “ bought of.” The words there 
were “for my principal”; here they are not so 
definite. [The words were “for owners.”] — 
p. 71. 

Southwell v. Bowditch. dicta adopted. 

Lam are r. London and St. Katherine Docks Co. 
(1878) 39 L. T. 330.— C.P.D. : Woodgate r. 

G. W. Ry. (1SS4) 51 L. T. 826, 832 ; 33 W. R. 
428 ; 49* J. P. 196— HAWKINS and SMITH, JJ. ; 
Bristol Waterworks Co. c. Uren (1885) 54 L. J. 
M. C. 97 ; 15 Q. B. D. 637, 645 : 52 L. T. 655 ; 
49 J. P. 564.— mathew and smith, jj. 

Stephens v. Badcock (1832) 1 L. J. K. B. 
75 ; 3 B. & Ad. 354. — K.B distinguished. 
Collins r. Brook (I860) 29 L. J. Ex. 255 ; 5 

H. cVe N. 700 ; 6 Jur. (x.S.) 999 ; 2 L. T. 774 ; S 
W. R, 474. — EX. CH. ; and Mildred r. Maspons 
(1883) 53 L. J. Q. B. 33 ; 8 App. Cas. 874. 886 ; 
49 L. T. 685 ; 32 W. R. 125.— H.L. (E.). 

Randell v. Trimen (1856) 25 L. J. C. P.307 ; 
IS C. B. 786.— C.P. 

Applied, Spudding v. Newell (1869) 38 L. J. 
C. P. 133 ; L. R. 4 C-. P. 212.— C.P. ; explained 
and distinguished , Dickson v. Reuter's Telegraph 
Co. (1877) 46 L. J. C. P. 197 ; 2 C. P. D. 62 ; 35 
L. T. 842. — C.P.D. [affirmed C.A.] 

Simons v. Patchett (1857) 26 L. J. Q. B. 
195 ; 7 El. & Bl. 568 ; 3 Jur. (X.S.) 712 ; 

5 W. R. 500.— Q.B. , applied. 

Speckling v. Nevell (1869) 38 L. J. C. P. 183 : 
L. R. 4 C. P. 212. — C.P ; National Coffee Palace 
Co., In re, Panmure, Ex parte (18S3) 53 L. J. Ch. 
57: 24 Ch. D. 367: 50 L. T. 38; 32 W. R. 
236. — C.A. : Meek r. Wendt (1888) 21 Q. P». D. 
126. 129; 39 L. T. 558; 6 Asp. M. C. 331.— 
CHARLES, J. 
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Aggs v. Nicholson (1866) 25 L. J. Ex. 34 8 : 
1 If. & X. 165 : 4 AY. K. 776.— -EX.. ap- 
plied* * 

Alexander /*. Sizer (1869) 38 L. J. Ex. .“>8 : 
L. R. 4 Ex. 1 02 . — ex. 

Aggs v. Nicholson, distinguished. 

Herald r. Connali (1870) 84 L. T. 888 . — ex. d. 

Collen v. Wright (1 88 7) 27 L J. Q. 1>. 218 : 
8 E. «fc B. 047 : 4 .Jur. (N.s.) 357 ; 0 AA .R. 
123. — EX. CH.. not to be extended. 

Robson v. Tarn bull (1858) 1 F. k V. 305. 
martin, B. — I agree with tlie decision of the 
Court in the case of Collen v. W' right, hut I will 
never be a party to carrying it further. — p. 3,69. 

Collen v. Wright, referred to, 

Row v. Davis (1861) 30 L. .1, Q. B. 257 : 1 B. 
& S. 220 : 7 Jur. (n.s.) 1010 ; 4 L. T. 399 ; 9 
W. R. Oil. — q.b. 

Collen v. Wright, applied. 

Hughes r. Graeme (1804) 33 L. J. Q. B. 335 : 
12 AY. R. 857. — Q.B. 

Collen v. Wright, explained. 

Henderson r. Squire (1809) 38 L. J. Q. B. 73 : 
L. R, 4 Q. B. 170. 1 74 ; 10 B. & S. 183 ; 19 L. T. 
601 : 17 AY. R. 519. — Q.B. 

Collen v. Wright, held applicable. 

Spedding r. Novell (1809) 38 L. J. C. P. 133 : 
L. R. 4 C. P. 212, 223. — C.P. 

Collen v. Wright, approved and applied. 
Cherry v. Colonial Bank of Australasia (1809) 
6 Moore P. C. (N.S.) 235 : 38 L. J. P. C. 49 : 
L. R. 3 P. C. 24 ; 21 L. T. 350 : 17 AY. R. 1031. 
— p.C. ; Spedding r. Nevell (1809) 88 L. J. C. P. 
133; L. R. 4 C. P. 212. — P.C. ; Richardson r. 
Williamson (1871) 40 L. J. Q. 35. 145 ; L. R. 6 
Q. B. 276 .— q.b. 

Collen v. Wright, d 1st in finished. 

Beattie r. Ebnrv (Lord) '(1872) 41 L. J. Ch. 
804 ; L. R. 7 Ch. 777: 27 L. T. 398 : 20 AY. R. 
994.~~L.JJ. ; affirmed ill H.L. 

[The above case was distinguished on the 
ground that it involved a misrepresentation in 
point of fact.] 

Collen v. Wright, considered and distin- 
guished. 

Weeks r. Proper t (1873) 42 L. J. C. 1*. 129 : 
L. R. 8 C. P. 427 ; 21 AY. R. 676.— C.P. 

Collen v. Wright, explained. 

Dixson (or Dickson) r. Reuter's Telegraph Co. 
(1877) 47 L. J. C, P. 1 ; 3 C. P. D. 1. 5 ; 37 L. T. 
370: 26 AY. R, 23. -C.A. 

Collen v. Wright, considered. 

Chapleo /*. Brunswick Benefit Building Society 
(1881) 50 L. J. Q. B. 372 : 0 Q. B. D. 696 ; 44 
h T. 449 : 29 YY. R. 529. — C.A. BEAMWELL. 
BAGGALLAY and BRETT, L.JJ. 

Collen v. Wright, applied. 

National Coffee Palace Co., In iv. Panmure. 
Ex parte (1883) 53 L. J. Ch. 57 : 24 Ch. D. 367 : 50 
L. T. 38 : 32 AA\ R. 236. — c.a. BRETT, M.R.. 
COTTON and BOWEN, L.JJ. : Hullinan r. Pnilin 
(1884) Cab. & E. 254.— v. WILLIAMS. J. 

Collen v. Wright, followed, | 

Firbank v. Humphreys (1X86) 56 L. .1. Q. B. 
57 ; 18 Q. B. D. 54 : 56 L. T. 36 ; 35 AY. R. 29.— 
C.A. ESHER. M.R. LINDLEY and LOPES, L.JJ. 


Collen v. Wright, principle applied. 
Firbaulds Exors. r. Humphreys (1886) 56 
L. J. B. 5< : 18 Q. B. D. 54 ; 56 L. T. 36 : 35 

AA . If. 92. — C.A. : Hammond r. Bussey (1S87) 
57 L. J. Q. B. 58 ; 20 Q. B. D. 79, 90.— C.A. 

Collen v. Wright, considered unci dis- 
tinguished. 

Dunn v. Macdonald (1896) 66 L. J. Q. B, 209 ; 
[1897] 1 q. B. 401.— CHARLES. J. : affirmed C.a! 

Collen v. Wright, folio iced. 

Halbor r, Lens (1900) 70 L. J. Ch.125 ; [1901] 
1 Ch. 344 : S3 L. T. 702 : 49 AY. R. 214.— 
KEKEW1CH. J. 

Collen v. Wright, explained. 

Oliver Bank of England (1902) 71 L. J. Ch. 
388 ; [1902] I Ch. 610 ; 86 L. T. 248 ; 50 AA". E. 
340 ; 7 Com. Cas. 89.— C.A. ; affirmed, H.L. 

Collen v. Wright, appeared and followed. 
Sheffield Corporation r, Barclay* (1902) 72 

L. J. K. B. 8 ; [1903] 1K.B.1 : 87 L. T. 479.— 
A L verst ONE. c.J. [reversed C.A.] ; Starkey r. 
Bank of England (1903) 72 L. J. Oh. 402 ; 
[19n3j A. C 1 . 114: 88 L. T. 244; 51 AY. E, 513. 
—H.L. (E.). 

Pow V. Davis (1861) 30 L. J. Q. B. 237: 1 
n . B. fe S. 220 : 7 Jur. (x.S.) 1010 : 4 L. T. 

399; 9 AY. 1J. 611. — q.b.. distinguished. 
Hughes r. Graeme (1864) 33 L. J.‘ q. B. 335; 
12 W.li. S57.— Q.B. 

Rashdall v. Ford (1866) 35 L. .1. Ch. 769 ; 
L. R. 2 Eq. 750 : 14 A\ r . R. 950. — WOOD, 
v.-C., approved. 

Beattie r. Ebury (Lord’: (1872) 41 L. J. Ch. 
804 ; L. Pi. 7 Oh. 777 : 27 L. T. 398 : 20 \Y. If. 
994.— L..JJ. 

hellish, L.J. (for the Court : JAMES and 
hellish, l.jj.) — Now, although I have found 
no case at law, there isra case in equity which 
clearly shows that the rule in this Court is that 
a person cannot be made *liable for making a 
misrepresentation unless it is a misrepresentation 
in point of fact. No suit can be maintained for 
making a misrepresentation in point of law. . . . 
The case I refer to is Rashdall v. Ford. — p. 806. 

[The decision in this case was, with an unim- 
portant variation, affirmed by the House of 
Lords. See infra , col. 2556. 

Rashdall v. Ford, appro red. 

Beattie v. Ford (1872) 41 L. J. Ch. 804 ; L. If. 

7 Ch. 777 : 27 L. T. 398 ; 20 AY. R. 994 .— l.jj. 

Rashdall v. Ford, distinguished. 

| AYest London Commercial Bank r. Kitson 
! (1884) 53 L, J. Q. B. 354 : 13 Q. B. D. 3GU : 50 
L. T. 656 ; 32 AY. R. 757. — C.A. 

Spedding v. Nevell (1869) 38 L. J. C. P. 
133 ; L. R. 4 C. P. 212.— C.P., applied. 
National Coffee Palace Co., In re. Panmure, Ex 
parte (1883) 53 L. J. Ch. 57 ; 24 Ch. D. 367; 50 
L. T. 38; 32 AY. R. 236.— c. A. BRETT. M.R., 
COTTON and BOWEN, l.jj. ; Meek r. Wendt 
(1888) 21 Q. B. D. 126. 129: 59 L. T. 558.— 
CHARLES, J. 

Cherry v. Colonial Bank of Australasia (1869) 

(> Moore P. O. (N.S.) 235 : 38 L. J. P. C. 
49: L. R. 3 P. C. 24 ; 21 IS X 356; 17 
W. R. 1031. — p.C.. distinguished. 

Beattie v. Ebury (Lord) (1874) 44 L. J. Ch. 

20 ; L. If. 7 H. L. 102, 111 ; 30 L. T. 581 ; 22 
AY. If. 897.— ill. (E.). 
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Cherry v. Colonial Bank of Australasia. 

adopted. 

Lakeman i\ Mountstephen (1874) 43 L. J. Q. B. 
18$ : L. R. 7 H. L. 1 7, 23 : 30 L. T. 437 : 22 W. R. 
61 7. — H.L. (£.). 

Cherry v. Colonial Bank of Australasia. 

distinguished. 

Colonial Bank of Australasia r. Wilton (1874) 

43 L. J. P. C. 30; L. II. 5 P. C. 417. 448; 3i» 

L. T. 237 : 22 W. 11. 516.- p.C. | 

Cherry v. Colonial Bank of Australasia, j 
referred to. 

Starkey r. Bank of England (1003) 72 L. J. Ch. 
402 ; [1003] A. O. 114.— H.L. (£.). 

Richardson v. Williamson (1871) 4i) L. J. 
Q. B. 143 ; L. R. 6 Q.- B. 276. — Q. B.. 
distinguished . 

Beattie r. Eburv (Lord) (1872) 41 L. J. Ch. 
S04 ; L. 11. 7 Ch. 777 : 27 L, T. 308 : 20 W. R. 
094. — C.A. : affirmed in h. l. 

[The above case distinguished on the ground 
that it involved a misrepresentation in point of 
fact.] 

Richardson v. Williamson, applied. 

Weeks v. Propert (1873) 42' L. ,T. C. V. 129: 
L, R, 8 C. P. 427 ; 21 W. R. 676. — c.P. 9 

Richardson v. Williamson, referred to. 
C-hapleo v. Brunswick Benefit Building Society 
(1881) 30 L. J. Q. B. 372 : 6 Q. B. 1). 606, 700 ‘; 

44 L. T. 449; 29 W. R. 520.— C.A. 

Richardson v. Williamson, distinguished. 
Atkins v. Wardle (1889) 58 L' J. Q. B. 377. 380: 
61 L. T. 23. — DENMAN. j. 

Beattie v. Ebury (Lord). 41 L. J. Ch. 393 ; 
26 L. T. 350.— BACON, Y.-c. ; reversed, (1872) 41 
L. J. Ch. 804 ; L. R. 7 Ch. 777: 27 L. T. 398 ; 20 
W. R. 094. — l.jj. ; the latter derision affirmed- 
with variations , (1874) 44 L. J. Ch.20 ; L. R. 7 
H. L. 102; 30 L. T. 581 ; 22 W. R. 897.— H.L. (E.). 

Beattie v. Ebury (Lord) (supra, l.jj.), ex- 
plained and distinguished. 

Weeks r. Propert (1873) 42 L. J. C. P. 120 ; 

L. R. 8 C. P. 427, 437 ; 21 W. R. 676.— C.P. 

Beattie v. Ebury (Lord), observations inap- 
plicable. 

West London Commercial Bank r. Kitson 
(1884) 53 L. J. Q. B. 345 ; 13 Q. B. D. 360 : 50 
L. T. 656 : 32 W. R. 757.— C.A. 

Beattie v. Ebury (Lord), observation* applied. 
Halbot r. Lens (1900) 70 L. J. Ch. 125 ; [1901] 

1 Ch. 344; 83 L. T. 702; 49 W. B. 214.- 
KEKEWICH, J. 

Weeks v. Propert (1873) 42 L. J. C. P. 129: 

L. 1L 8 C. P. 427; 21 W. R. 676.— c.P.; 

(1 isenssed. 

Firbank v. Humphreys (1886) 56 L. J. Q. B. 

57 ; IS Q. B. D. 54 : 56 L. T. 36 ; 35 W. R. 92.— 
C.A. 

Chaple^ v. Brunswick Benefit Building 
Society, 4$ L. J. C. P. 796; 5 C. P. D. 331 ; 

42 L. T. 741 ; 29 W. R. 153.— COLERIDGE, C.J.; 
partly reversed , (1881) 50 L. J. Q. B. 372 ; 6 
Q. B. D. 696 : 44 L. T. 440 ; 29 W. K, 529.— C.A. 


Chapleo v. Brunswick Benefit Building 
Society, referred to. 

Watson, Ex parte (1888) 57 L. J. Q. B. 609 : 
21 Q. B. D. 301 ; 59 L. T. 4ul :*36*W. R. 829.— 
Q. B.D. : Tafii Vale Rv. r. Amalgamated Society 
of Railway Servants (1001) 70 L. J. K. B. 905 : 
[1001] A.**?:. 426 : 85 L. T. 147 ; 50 W. R. 44.— 
H.L. (E.) ; alad O'Keeffe v. Walsh [1003] 2 Ir. R. 
631 . — ic.b.d. ; affirmed c.A. 

National Coffee-Palace Co., In re, Panmure, 
Ex parte (1883) 53 L. J. Ch. 57; 24 Ch. IX 
367; 50 L. T. 38 ; 32 W. R. 236.— c.A., 
followed. 

Meek r. Wendt (1888) 21 Q. B. 1). 126 ; 59 
L.T. 558: 6 Asp. M. C. 331.— CHARLES. J. 

Pirbank v. Humphreys (LS86) 56 L, J. Q. B* 
57 ; 18 Q. B. I). 54 : 56 L. T. 36 : 35 W. IV 
92. — O. A., disti ng u ish ed. 

Elkington r. Hiirter (1802) 61 L. J. Ch. 51-1 : 
[1802] 2 Ch. 452; 66 L. T. 764. 

ro_\ier. j. — It seems to me that the ease of 
Firbank' s Fears, v. Humphreys is clearly dis- 
tinguishable. There the directors contracted to 
issue certain debentures, and ‘it turned out that 
they had no power to issue them. It was, there- 
fore. not unnatural that the directors by issuing 
invalid debenture certificates were held to have 
implied and represented that they had authority 
to issue them when in fact they had no such 
authority. Here there were debentures which 
| might have been made available for the purpose 
of the contract. I hold, therefore, that the de- 
fendant is not personally liable. 

Pirbank v. Humphreys, referred to. 

Oliver v. Bank of England (1902) 71 L. J. Ch. 
388; [1902] 1 Ch. 610; 86 L. T. 248; 50 W. R. 
340 ; 7 Com. Cas. 89. — c.A. (affirmed, H.L. (E.).) 

Pirbank v. Humphreys, approved and fol- 
lowed. 

Starkey r. Bank of England (1903) 72 L. J. Ch. 
402; [1903] A. C. 114; 88 L.T. 244; 51 W. R. 
513.— H.L. (E.). 

Oliver v. Bank of England (1902) 71 
L. J. Ch. 38S ; [1902] 1 Ch. 610; 86 L. T. 
248 ; 50 W. R. 340 ; 7 Com. Cas. 89.— 
C.A., not followed. 

Sheffield Corporation r. Barclay (1902). — 
ALVERSTONE, C.J. (supra, col. 2554). 

Oliver v. Bank of England, affirmed nom. 

Starkev r. Bank of England (1903) 72 L.J. Ch. 
402 : [1903] A. 0. 114 ; 88 L. T. 244 ; 51 W. R. 
513.— H.L. (E.). 

Currie v. Booth (1901) 6 Com. Cas. 74. — 
PHILLIMORE, j. ; reversed, (1902) 7 Com. Cas. 77. 
—c.A. 

McCollin v. Gilpin (1880) 49 L. J. Q. B. 558 ; 

5 Q. B. D. 380.— LUSH, J. ; affirmed , (1881) 6 
Q. B. D. 516 ; 44 L. T. 914 ; 29 W. R. 408 ; 45 
J. P. S28. — C.A. 

Rutter v. Baldwin (1719) 1 Eq. Ca. Ab. 226. 
— M.R., commented on and distinguished. 

Le Texier c. Anspach (Margravine) (1808) 15 
Ves. 159. 

ELDON, L.C. — That principle does not apply to 
the present case ; the bill distinctly stating, that 
this defendant held herself out, and was held out 
by the late defendant, as his wife, from beginning 
to end. — p. 165. 
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Mafcony r. Eekule (1*54) 23 L. J. d V. 54; 
14 C. B. 390 : 2 C. L. R. 343 ; 18 Jar. 313; 
2 W. R. 153. — C.P., appro red. 

Green r. Ixopke (1656) 25 L. J. 0. P. 297 ; 
‘IS 0. B. 549 ; 2 Jur. (N.S.) 1040; 4 W. R. 
598. — C.P. 

Mahony t. Kekul<3, dhscr ration* adopted. 
Flinn >\ Hoyle (ISOS) 63 L. J. Q. B. 1. — C.A. 
ESHER, M.R.. LOPES and KAY. L.JJ. 

Hanson v. Roberdean (171*2) Peake H. 1’. 120. 

— LORD KENYON, adopted. 

Franklyn r. Lamond (184 7) 10 L. J. C. P.221 ; 
4 0. B. do 7 ; 11 Jur. 76u. — c.P. 

Franklyn v. Lamond, followed. m • 

Fisher v. Marsh (1865) S4 L. J. Q. B. 177 ; G 

B. & S. 431; 11 Jur. (N.S.) 705 ; 12 L. T. 604 ; 
18 V. it. S3 4. — Q.B. 

Hanson y. Roberdean and Franklyn v. 
Lamond, adopted. 

Wood. r. Baxter (1883) 49 L. T. 45. — AY. 
WILLIAMS and SMITH, JJ. 

Franklyn v. Lamond, distinguished. 

Payne r. Elsdeu (1900) 17 Times L. R. 161. — 

RIDLEY, J. 

Wood v. Baxter (18S3) 49 L. T. 45. — AY. 
williams and smith, jj., followed. 
Payne r. Elsden (1900) 17 Times L. R. 161. — 

RIDLEY, J. 

Healey v. Story (1848) IS L. J. Ex. 8 ; 3 Ex. 
3. — EX. , disti nfju inked. 

Alexander r. iSizer (1869) 35 L. J. Ex. 59 ; 
L. R. 4 Ex. 105 ; 20 L, T. 38.— EX. 

Healey v. Story, followed. 

Allan c. Miller (1870) 22 L. T. 825. — EX. 

Price y. Taylor (I860) 29 L. J. Ex. 331; 5 
H. & N. 540; 6 Jur. (N.S.) 402; 2 L. T. 
221; 8 W. R. 419 .— ex., followed. 
Courtauld v. Saunders (1867) 16 L. T. 562; 15 
W. R. 906. — C.P. ; and Allan v. Miller (1870) 22 
L. T. 825.— EX. 

Allan y. Miller, followed. 

Jenkins y. Morris (1847) 16 M. & W. 877. — 
EX.; and Uicholls y. Diamond (1S53) 23 
L. J. Ex. 1; 9 Ex. 154; 2 C. L.R.3U5 ; 2 
W. R. 12. — EX., appeared. 

Jones v. Jackson (1870) 22 L. T. 82S. — EX. 

Buller y. Harrison (1777) Cowp. 565. — K.E., 
oh.se era tionn a ppl ted. 

Kcwall v. Tomlinson (1871) L. R. 6 C. P. 405, 
410 ; 25 L. T. 382.— c.P. 

Buller y. Harrison, distinguished. 

Owen r. Cronk (1894) 64 L. J. Q. B. 2SS ; 
[1895] 1 Q. B..265; 14 R. 229 ; 2 Manson, 115.— 

C. A. ESHER, M.R., LOPES aild RIGBY, L.JJ. 

Buller v. Harrison, cited in argument. 
Bavins r. London and South Western Bank 
(1900) 69 L. J. Q. B. 184; [190u] 1 Q. B. 
270; 81 L. T. 655 ; 4b W. R. 211 ; 5 Com. Cas. 
1.— C.A. 

Buller v. Harrison and He wall t. Tomlinson 

(supra), applied . 

Continental Caoutchouc, &c.. Co. v. Kleinwort 
(1901) 90 L. T. 474 ; 52 W. 11. 489. — C.A, 


Aty-Gen. y. Chesterfield (Earl) (1854) 18 
iBeav. 596; IS Jur. 686 ; 2 W. R. 499.— 
f ai. E., referred, to. 

Maw v. Pearson (I860) 2S Beav. 196. — M.E. 


7. Power op Attorney. 

Fr amp ton, In re and Ex parte (1S59) 1 De 
G. F. & J. 263. — L.JJ,, followed. 

WaLa?e, In re, Richards (or Wallace) Ex parte 
(1884) 54 L. J. Q. B. 293 ; 14 Q. B. D. 22 ; 51 
L. T. 551 ; 33 W. R. 66 ; 1 Morrell, 246.— C.A. 

Berkely v. Hardy (1S26) 4 L. J. (o.s.) 

K. B. 184 ; 5 B. & C. 355 ; 8 D. & R. 102. 
— K.B., rule adopted. 

M’Ardle r. Irish Iodine Co. (1S64) 15 Ir. 
C. L. R. 146 . — ex. See extract, supra , col. 2549. 

Lepard v. Vernon (1813) 2 V. & B. 51, 53. — 

M.Ii. 

Explained and applied , Gurnell v. Gardner 
(IS* >3) 4 Gift. 626 ; 9 Jur. (N.S.) 1220 ; 9 L. T. 
367 : 12 W. R. 67. — V.-C. referred to, Ingham, 
In re, Jones i\ Ingham (1892) 62 L. J. Ch. 100 ; 
[1893] 1 Ch. 352 ; 68 L. T. 152 ; 41 W. R. 235.— 
Stirling, j. 

% Douglas. In re. Snowball Ex parte (1S72) 14 

L. J. Bk. 49 ; L. It. 7 Ch. 534 ; 26 L. T. 
894 ; 20 W. R. 786. — L.JJ., principle 
applied. 

Elliott r. Turquand (1881) 51 L. J. P. C. 1 ; 
7 App. Cas. 79 : 45 L. T. 771 ; 30 W. R. 477. 
— P.C. 

Walsh v. Whitcomb (1797) 2 Esp. 565 ; 
Watson y. King (1815) 4 Camp. 272; 1 
Stark. 121 ; andGaussenv. Morton (1839) 
8 L. 3. K. B. 313 ; 10 B. & C. 731.— K.B., 
doctrine considered. 

Smart r. Sandal’s (1848) 17 L. J. C. P. 258 ; 5 
C. B. 895 ; 12 Jur. 751. — c.P., 

Watson v. King, not applied. 

Carter r. White (1882) 20 Ch. D. 225. 228 : 46 
L. T. 223.— KAY, J. ; affirmed. (1883) 54 L. J.'Ch. 
138 ; 25 Ch. D. 666 : 50 L. T. 670 ; 82 W. R. 692. 
—C.A. COTTON, BINDLEY and PRY, L.JJ. 

Attwood y. Mannings (1827) 6 L. J. (o.s.) 
K. B. 9 ; 7 B. A C. 278 ; 1 M. «fc By. 66 ; 31 
R. R. 194. — K.B. 

Followed , Alexander v. Mackenzie (1848) IS 
L. J. C. P. 94; 6 C. B. 766. — C.P. ; considered, 
Smith /*. M‘Guire (1858) 27 L. J. Ex. 465 ; 3 
H. & X. 554 ; 6 W. R. 726. — EX. ; impliedly 
appro red and distinguished, Perry v. Holl (I860) 
2 Be G. F. &. J.' 38 ; 29 L. J. Ch. 677 ; 6 
Jur. (N.S.) 661 ; 2 L. T. 585 ; 8 W. R.570.— L.C. ; 
distinguished , Land Credit Company of Ireland, 
In re, Overend, Ex parte (1869) 39 L. J. Ch. 27 ; 
L. R. 4 Ch. 460, 468 ; 20 L. T. 641 ; 17 W. R. 
689. —L.JJ. ; referred to, Danby v. Coutts (1885) 
54 L. J. Ch. 577 : 29 Ch. D. 500, 514 ; 52 L. T. 
401 ; 33 W. R. 559. — KAY, J. ; applied, Lewis v. 
Ramsdale (18S6) 55 L. T. 179 ; 35 W. R. 8. — 
STIRLING, J. ; and Jacobs r. Morris (I960) 70 
L. J. Ch. 383 ; [1901] 1 Ch. 261 ; 84 L. T. 112 ; 
49 W. R. 365.— FARWELL, J. [atfirnat^ C.A.] 

Ferry v. Holl (supra), adopted. 

Parish r. Poole (1885) 53 L. T. 35. 38.— 
NORTH, J. 
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Perry v. Holl. (7 isf i U t j U r ,V// € d. 

Lewis r. Eamsdale (1886) 55 L. T. 170: 35 
W. Pi. S. — STIRLING. ,T. 

Harper v. God sell (IS 70) 39 L. J. Q. F>. 185 : 
L. R. 5 Q. P>. 422 ; 18 W. E. 951.— Q.B. 
Distinguished, Hawksiev r. Outram (1892) (12 
L. J. Oh. 215 : [1892] 3 Oh. 359 ; 2 11. 00 ; 07 
L. T. S04. — c.A. : apnlied. Jacobs r. Morris (190ol 
70 L. J. Oh. 183; [1901] 1 Oh. 2<*>1 : *4 L. T. 
112 : 49 W. I!. 805 .— fakwell. J. [atiirmed. U.A.] 

Dauby v. Coutts (1885) 5-1 L. J. Oh. 577 ; 
29 Oh. D. 500 : 52 L. T. 401 ; 33 W. E. 
559. — KAY. J., disti ng aished. 

Hawkslev /*. Outram (1892) 02 L. J. Oh. 215 : 
[1892] 3 Oh. 359 : 2 R. 00 ; 07 L. T. SOL— C.A. 

Spain (King) v. Machado (1827) 0 L. J. 
(o.s.) Oh. 01 ; 4 Russ. 225 : 28 K. R. 50. — 
L.C. 

Discussed, Davies /*. Quartermain (1840) 4 
Y. & G. 257.— ex. ; ad opted, Goodwin r. Rob: in s 
(ls70) 45 L. J. Ex. 748 ; 1 App. Gas. 470, 490 ; 
35 L. T. 179 ; 24 W. R. 987.— H.L. (E.). 

Hamilton v. Clanricarde (Earl) (1702) 1 P»ro. 
P. G. 341.— II.L. (IT*.), adopted. 

Beaufort (Duke) r. Neeld (1845) 12 Cl. & F. 
248 ; 9 Jur. 813.— H.L. (e.). 

Kenrick v. Wood (18(59) 39 L. J. Ch. 92 ; 
L. II. 9 Eq. 333 ; 19 W. R. 57. — MALINS, 
v.-c., adhered to. 

Staulev r. Stanley (1878) 47 L. J. Ch. 250 ; 7 
Oh. D. 589 : 37 L. T. 777 ; 20 W. U. 310.— 
M ALINS, V.-C. 


PRINCIPAL AND SURETY. 

1. Nature of Contract. 

2. Discharge of Surety. 

3. Rights of Surety. 

4. Action against Surety. 

5. Other Indemnities. 


1. Nature of Contract. 

Lakeman r. Mountstephen, 39 L. J. Q. B. 
275 ; L. R. 5 Q. B. 613 ; 18 W. R. 1001.— Q.B. ; 
reversed. (1871) 41 L. J. Q. B. 07 ; L. R. 7 Q. B. 
196 ; 25 L. T. 755 : 20 W. R. 1 17.— EX. CH. : the 
latter derision affirmed, (1874) 43 L. J. Q. B. 
1SS ; L. R. 7 H. L. 17 ; 30 L. T. 437 : 22 W. R. 
G17. — H.L. (E.). 

lakeman v. Mountstephen, referred to. 
Wildes v. Dudlow (1874) 44 L. J. Ch. 341 : 
L. R. 19 Eq. 198, 201 ; 23 W. R. 435. — MALINS, 
v.-c. 

Jones v. Cowper (1774) 1 Cowp. 227. — k.b.. 
overruled. 

Matson v. Wharam (17S7) 2 T. R. 80 ; 1 R. R. 
429. — K.B. 

Bead v, :Nash (1751) 1 Wils. 305. — k.b., 
followed. 

Bird v. Gammon (1837) 0 L. J. O. P. 258 ; 3 
Bing. N. C. 8S3 ; 5 Scott, 213 : 8 Hodges, 224. 
—TIN DAL, C.J. 


| Lexington v. Clarke (1690) 2 Vent. 223 ; 
s and Ghater v. Becket (1797) 7 Term. Rep. 

201 ; 4 E. R. 418. — K.B.. applied. 

I Thomas r. Williams (1880) 8 L.*J. $>.S.) K. B. 
j 314 ; lu B. & O. 6(54. — K.B. 

f 

Lexington v. Clarke, Chater v. Becket and 
Thomas v. Williams (sunra), a vp roved. 
Wood r. Benson ; 1831) 1 ~L. J. Ex. 18: 2 
C. & J. 95 : 2 Tyr. JiSj 1 Price, P. G. 169.— EX. 

Chater v. Beckett and Thomas v. Williams, 

applied. 

Head v. Baldrev (1S37) 7 L. J. Q. B. 94 ; 6 
A. & E. 459 : 2 N. & T. 217.— K.B. 

Chater \\ Williams, discussed. 

Savage v. Canning (1867) Ir. R. 1 G. L. 434 ; 
16 W. K. 133. — C.P. 

Maggs v. Ames (1827) 6 L. J. (o.S.) G. P. 
75: 4 Bing. 470 ; 1 M. & P.294. — C.P., 
; dissented from. 

j Leaf r. Tut oil .'1842) 12 L. J. Ex. 69 ; 10 
M. .X W. 393 : 2 I)'. (N.S.) 300.— EX. 

Williams v. Leper (1760) 2 Wils. 30S ; 3 
Burr. 1886. — K.B., approved and followed. 
Castling v. Aubert (1802) 2 East. 325. — k.b. ; 
Hampton r. Paulin (1827) 5 L. J. (o.S.) C. P. 
168 ; 4 Bing. 264 ; 12 Moore, 497. — C.P. 

Williams v. Leper and Castling v. Aubert, 

distinguished. 

Thomas i*. Williams (1830) 8 L. J. (o.s.) K. B. 
314; 10 B. Ac G. 664.— K.B. 

Williams v. Leper and Castling v. Aubert, 

referred to. 

Macrory v. Scott (1850) 20 L. J. Ex. 90 ; 5 
Ex. 907. — EX. 

Williams v. Leper and Castling v. Aubert, 

adopted. 

Couturier i\ Hastie (1852) 22 L. J. Ex. 97 ; S 
Ex. 40. — EX. 

Williams v. Leper, Castling y. Aubert and 
Anstey v. Harden (1804) 1 Bos. &; P. 
(x.JEfc.) 124 : 2 Smith, 426 ; 8 R. R. 713.— 
C.F., explained and- adopted. 

Fitzgerald r. Dressier (1859) 29 L. J. C. P. 
113 ; 7 C. B. (n.s.) 374 ; 5 Jur. (N.s.) 598.— C.P. 

Williams v. Leper, Castling y. Aubert and 
Anstey v. Marden, distinguished. 

Harburg India Rubber Comb Co. v. Martin 
(1902) 71 L. J. K. B. 529 : [1902] 1 K. B. 778 ; 
86 L. T. 505 ; 50 W. R. 449. — C.A. WILLIAMS, 
STIRLING and COZEN5-HARDY', L.JJ. 

williams, L.J. — rf the subject-matter of the 
contract was the purchase of property . . . 
there was a larger matter which was the subject 
of the contract. That being the object of the 
contract, the mere fact that as an incident to it 
— not as the immediate object, but indirectly — 
the debt of another to a third person will be 
paid does not bring the case within the section. 
This definition or rule for ascertaining the kind 
of cases outside the section covers both “ pro- 
perty cases ” [/.**.. cases such as those mentioned 
above] and del credere cases.” ... I wish to 
point out that Cockburn, C.J. was there [in Fitz- 
gerald v. Dressier , infra] in terms dealing only 
with the property cases '* as an instance — and 
I think it is clear that he intended to deal with 
them only as an instance — of a general rule. 
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765 ; 


Fitzgerald v. Dressier (1859) 29/L. J. C. P. ; 32 L. J. Q. B. 381 ; 4 B. & S. 414 : S Ij. T. 

113 ; 7 C. B. (N.S.) 374 ; 5 Ju/.(X.s.) 598. 1 11 XV. R. 953.— EX. CH. 

— C.P.. referred to. S Crompton, J. (in Q.B.). — We wish to express 

Reader *. Kingham (1862). — c.P. (see infra. \ no opinion upon a point, upon which I doubt, 
eol. 2562): and XVikles r. Ludlow (1874). — -whether Green y. Cresswell is or is not reeon- 
M Alins, v.-c. (infra, col. 2562). ' oilable with some later cases : we are bound bv 

it. — p. 152. 

POLLOCK. C.I5. (in EX. CH.).— There is a great- 
distinction between the case of Green v. Cresswell 


Fitzgerald v. Dressier, distinguished. 
Harburg India Rubber Comb Co. r. Martin 
(1902) — c.A. See references and extract, supra. 

Goodman v. Chase (ISIS) 1 T>. A Aid. 297 : 
19 11. R. 322. — distinguished. 
Tomlinson Gell (1837) 6 L. J. K. B. 139 
1 X. A P. 588 ; 6 A. A E. 564 
— K.B. 

Goodman v. Chase, followed. • 

Lane r. Barchart (1841) 10 L. J*Q. f*>. 343 : 1 
Q. B. 993 ; 1 (f. & J). 311 ; 6 Jur. 155.— q.b. ; 
Butcher r. Steuart (1843) 12 L. J. Ex. 391 : 11 
M. & XV. 857 : 1 D. A L. 508 : 7 Jur, 774.— EX. 

Thomas v. Cook (1828) 7 L. J. (o.s.) K. P«. 
49 : S B. & C. 728 : 3 XL & Ry. 441. — 
FC. B . , disa p p rn red. 

Green r. Cress well (1839) 30 Ad. A E. 153; 2 
l\ & I>. 430 : IF L. J. Q. B. 63 ; 4 Jur. 169.— Q.B. 

denman, c.,T. (for the Court). — The case most 
relied upon by the plaintiff is that of Thomas v. 
Cook, where this Court held that a promise of j 
B. to hold A. harmless against the consequences. 


and the present. This is a case where the bail 
was given in a criminal case ; and where the 
bail was given in a criminal case, no contract 
^ , exists on the part of the person bailed to in- 

vv. XV. & I>. 2 l 9. ! demnify the person who bailed him. There is 
no debt. — p. 766. 

Green v. Cresswell, questioned. 

Batson v. King (1862) 4 EL A N. 740 ; 28 L. J. 
Ex. 327. — EX. 

pollock, c.B. — I do not think that the case 
was rightly decided. 

Green v. Cresswell, not followed. 

Render r. Kingham (1862) 32 L. J. O. P. 108 ; 
13 C. B. (N.rf.) 344 ; 9 Jur. (n.S.) 797 ; 7 L. T. 789 : 
11 XXL LI. 366.— c.P. 

Green v. Cresswell, held overruled. 

Reader v. Kingham, (supra) approved. 
t XVildes r. Ludlow (1874) 44 L. J. Ch. 341 ; 

of liis entering with B. and C. at B.'s request. ' Et i- : ^ ■* 3,r ** 

into a joint bond to indemnify L. against debts | malixs, v.-c.— The point was originally de- 
due from C. to L). was bindiiisr, though not in ; cldcd two of the most eminent judges known 
writing; Barley, J., and Parke, J., the only : on “} c bench, sitting iu banc, Mr. Justice jiayley 
judges present, saying that a promise to indem- 1 and Justice Parke (afterwards LordX\ ensley- 
nifv does not fall within the words or policy of ' d ‘ dc )f * n case Thomas v. Cook (supra). and 
the statute. But the reasoning in this case does . the >' decided it upon the plainest principles of 
not appear to us satisfactory in support of the ! co P irr J on Se P sc ; aild justice. I was therefore sur- 
doctrine there laid down : which taken in its j Paused to niid that, in a later case of Green v. 
full extent would repeal the statute.— p. 458. 1 tre^celL the same Court, constituted at that 

„ _ . , , , , ! time of other judges, had taken a different view 

Thomas v. Cook, approved and adopted, j — and a view which, i£it had been maintained, 
T’ Barsons (1 h 44) 14 L. J. Ex. L.»0 : j j should have followed very reluctantly, if I had 

| been obliged to follow it at all. But lam happy 
| to tind that, the matter having been most- care- 
j f ully^ and elaborately considered in the case of 


13 M. & XXL 561.— EX. 

Thomas v. Cook, eo aside red. 

Crippsr. Hartuoll (1863) 32 L. J. Q. B. 381 _ 

4 B. & S. 414 ; 10 Jur. (N.S.) 200 : H L. T. 768 ; 11 j Reader v. Kingham , when the full number of 


XV. R. 953.— EX. ch. 

williams, J. — In Thomas v. Cook it may 


be 


j judges was present, the case of Green v. Cress- 
' wall was considered, and was overruled, and the 


observed, that although Bay ley, J. put it npun law, as laid down by Thomas v. Cook, restored. 

the question that the statute does not apply to r, ' u ~ 1 i "' 1 — J "' 1 ~ iT 

a promise to indemnify, Lord XVensleydale, the 
only other judge in that Court, certainly does 
not put it at all upon that ground. — p. 382. 


Thomas v. Cook, approved- and adopted. 
Wildes*. Ludlow (1874) 44 L. J. Ch. 341 : 
L. R. 19 Eq. 398, 201 : 23 XV. R. 435.— V.-C. (see 
extract, infra, 'col. 2562); Bolton, In re 
(1892) 8 Times L. R. 068. — CHITTY. j. 

Thomas v. Cook, approved and followed. 
Guild v. Conrad (1894) 63 L. J. Q. B. 721 ; 
[1894] 2 Q. B. 885 : 9 R/746 : 71 L. T. 140 ; 42 
W. R. 642.— C.A. LTNDLEY. LOPES, and DAYEV. 
L.»TJ. 

Thomas v. Cook, referred to. 

Harburg Indiarubber Comb Co. r. Martin 
( 1902 ) 71 L. J. K. B. 529 : [ 1902 ' 1 K. B. 778 : 
86 L. T. 505 ; 50 XXL R. 4 19. — C.A. 

Green v. Cresswell (1839) 9 L. J. Q. B. 63 : 
10 A. A E. 453 ; 2 B. A L. 430 : 4 Jur. 169! 
held binding and distinguished. 


The learned judges commented upon those cases, 
and said that the law was accurately laid down 
in Thomas v. Cook. I entirely approve of that 
expression of opinion. 1 accordingly decide 
that, where a man induces another man to enter 
into an engagement by a promise to indemnify 
him against liability, an agreement of that 
nature is not within the Statute of Frauds, and 
does not require to he in writing. This is a case 
in which the father induced his son to guarantee 
the debt of his son-in-law, upon a promise that 
he would see him harmless Upon every princi- 
ple of justice he is bound to indemnify him. and 
I think, therefore, that the son is perfectly right 
in helping himself out of the estate which lias 
come to his hands. The force of the decision in 
Reader v. Kingham was somewhat shaken by 
the opinion expressed by Blackburn, J. in 
Mount Stephen v. Lakeman\ L. R. 5 Q. B. 613). 
However I am glad to find that Mountstepheu v. 
Lakeman was overruled, not only*by the Court 
of Exchequer Chamber but in the House of 
Lords. Therefore, the law is restored to the 


Cripps r. Hartuoll, (1S62) 31 L. J. Q. B. 15n ; ' plain and reasonable ground upon which it was 
2 Ij. A >8. 697 ; 6 L. i\ 605. — Q.J*. ; rerrrsed. (1863) I put in Reader v. Kingham. — p. 343. 
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Green v. Cresswell, not followed . 

Wildes v. Dudlow (supra). approved and 
followed. 

Guild r. Conrad (1894) 63 L. J. Q. P>. 721 ; riS94 n 
2 Q. B. 8S5 : 9 R. 746 : 71 L. T. 140 ; 42 W. lb 
<>42. — C.A. LIND LEV. LOPES and DAVEY, L.JJ. 

Eastwood v. Kenyon (1340) 9 L. J. Q. R. 
409 ; 11 A. & E. 438 ; 3 P & D. 276 : 4 
Jur. 1801. — K.B.. approved and adopted . 

Leaf v. Tuton (1842) 12 L. J. Ex. 69 : 10 
M. & W. 393 : 2 D. (N.s.) 300.— EX. : Hargreaves 
r. Parsons (1844) 14 L. J. Ex. 250 ; 13 31. & W. 
561. — EX. 

Eastwood y. Kenyon and Hargreaves v. 
Parsons, adopted . 

Cripps v. Hartnoll (18(13) 32 L. J. Q. B. 381 ; 
4 B. & S. 414 : 10 Jur. (n.s.) 200 ; 8 L. T. 765 : 
11 W. K. 953.— EX. ch. 

Eastwood v. Kenyon and Hargreaves v. 
Parsons, followed. 

Header r. Kineham (1862) 32 L. J. C. P. 10S : 
13 C. B. (X.P.) 344: 9 Jur. (s.s.) 797 : 7 L. T. 
789 : 11 W. R. 366. — C.P. 

Eli LB, C.J. — An important rule has been 
adopted with reference to this statute, that the 
promisee must be the original creditor. It was 
so held in Eastwood v. Kenyon , and again in 
Hargreaves v. Parsons . The rule has also been 
recognised in Fitzgerald v. Dressier, in thift 
Court. The two cases cited from the Q.B., Green 
v. Cresswell , and Cripps v. Hartnoll , relate to 
bail for the default of another. The balance of 
authority is, that where the original creditor and 
the promisee are distinct persons, the promise 
does not fall within the statute. — p. 110. 
Hargreaves v. Parsons, adopted. 

Guild r. Conrad (1894) 63 L. J. Q. B. 721 ; 
[1S94] 2 Q. B. S85. — C.A. (see infra'). 

Cripps v. Hartnoll (1862) 31 L. J. Q. B. 150 ; 

2 B. & S. 697 ; 6 L. T. 605.— Q.B. ; reversed , (1863) 
32 L. J. Q. B. 381 ; 4 B. & 8. 414 ; 10 Jur. (x.s.) 
200 ; 8 L. T. 768 ; 11 XV. R. 953.— EX. CH. 

Cripps v. Hartnoll, observations adopted. 

Consolidated Exploration, &c., Co. r. Mus- 
grave (1S99) 16 T. L. R. 13. — north, j. 

Guild v. Conrad (1894) 63 L. J. Q. B. 721 ; 
[1894] 2 Q. B. 885 ; 9 R. 746 ; 71 L. T. 
140 ; 42 W. R. 642. — C.A., approved and 
distinguished. 

Harburg India Rubber Comb Co. v. Martin 
(1902) 71 L. J. K. B. 529 : [1902] 1 K. B. 778 : 
86 L. T. 505 : 50 W. R. 449. — C.A. WILLIAMS. 
STIRLING- and HARDY, L.JJ. 

Stirling, L.J. — In Guild v. Conrad it was 
found that the contract was not to pay if the 
foreign firm did not pay, because there was no 
expectation at that time that the foreign firm 
would be able to pay, but the contract was to 
provide funds to enable the plaintiffs to meet 
certain acceptances. In the present case it 
seems to me that the transaction in contempla- 
tion was to give time to the syndicate in the 
expectation that in the interval they would be 
placed in funds by which they would be enabled 
to pay all their debts. The important element 
eorresppnding to that which existed in Guild v. 
Conrad \ namely, the absence of any expectation 
that the syndicate would ever be able to pay is 
here wantiiftT 

Coe v. Buffield (1822) 7 B. Moore 252. — C.P., 
explained. 

James r. Williams (1834 5 B. k Ad. 1109 : 3 


X. k 31. 196 ; 2 D. P. C. 481 : 3 L. J. K. B. 
97.— K.B. 

patteson, J. — Coe v. Du field was cited in 
support of the rule on account of •tvhAt was there 
said by Richardson, J., and, certainly, whatever 
fell from that, learned judge would be great, 
j authority. There the guarantee was given on 
; the 3rd of April. 1820. but on the 29th of March 
the defendant ha a written to the plaintiff that, 
feeling himself interested for Wilson (the prin- 
cipal debtor), he could not refrain from giving 
this security, if the plaintiff would agree to his 
terms, which were to allow Wilson two years to 
pay the whole sum by instalments, and accept 
the defendant's guarantee to see it paid in that 
time. Richardson, J., said : — £k Not that the 
guarantee itself contained a consideration, but 
that the declaration might have been framed on 
the first letter — viz., that of the 29th of March — 
which was prior to the guarantee, and contained 
the terms on which the guarantee was to be 
given, and showed a sufficient consideration.” — 

p. 1112. 

Holmes v. Mitchell (1859) 28 L. J. C. P. 
301 ,; 7 C. B. (N.s.) 361 ; 6 Jur. (x.s.) 73.— 
c.p. ; and Bateman v. Phillips (1S12) 15 
East 272. — k.b., applied. 

Sheers r. Thimbleby (1897) 76 L. T. 709. — C.A. 

ESHER, M.R.. LOPES aild CHITTY, L.JJ. 

Garrett v. Handley (1825) 4 B. k (A 664 : 7 
D. cX lb 144 ; 1 Car. k P. 483 : 27 R. 11. 
405. — K.B., considered and distinguished. 
Agacio r. Forbes (1861) 14 Moore P. C. 160 ; 

4 L. T. 155 : 9 W. It. 503.— P.C. 

lord CHELMSFORD. — With regard, however, 
to Garrett v. Handley, it is to be observed that 
there it was impossible to separate the con- 
sideration into parts, and to make the party who 
was suing the person from whom the considera- 
tion alone moved. It was an advance of money 
which was to be made, not by him, but by the 
firm of which he was a member ; it was a joint 
consideration in no manner separable, so as to 
apply any part of it to the separate partners. 
But in this case . . . the contract was clearly 
entered into with Agacio, the plaintiff, himself, 
although the benefit of it would result to the 
firm. — p. 170. 

Thorp v. Jackson (1837) 2 Y. & Coll. 553, 
561 . — ex. EQ., dicta questioned . 

Jones v. Beach (1852) 2 De G. M. k G. S86 : 
S. 0. 22 L. J. Ch. 425.— L.JJ. 

Thorp v. Jackson, dictum disapproved. 

Other v. Iveson (1855) 24 L. J. Ch. 654 ; 3 
Drew. 177 ; 3 Eq. R. 562 ; 1 Jur. (N.s.) 568 : 3 
W. It. 332. — KINDERSLEY, V.C. 

Gardom, Ex parte (1808) 15 Yes. 286. — L.c., 
commented on. 

Brettel v. Williams (1849) 4 Ex. 623 : 19 
L.J. Ex. 121. — EX. 

parke, is. (for the Court). — To allow one 
partner to bind another by contracts out of the 
apparent scope of the partnership dealings, be- 
cause they were reasonable acts towards effecting 
the partnership purposes, would be attended with 
great danger. Could one of the defendants in 
this case have bound the others by a contract to 
lease or buy lands, or a coal mine, though it 
might be a reasonable mode of effecting a 
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legitimate object of the partnership business ? 
Our opinion is that one partner cannot bind the 
others in such a case, simply by virtue of the 
partnership* refation. In the case of Er parte 
Gardom . this point was not fully discussed, but 
given up by Sir S. Rom illy, who had two other 
objections to the guarantle. on which he could 
rely, and on one of which he succeeded. Besides, ; 
we are not sufficiently informed by the report j 
whether there might not have been some j 
peculiar circumsrauees in the case which caused j 
the abandonment of that point. We do not ; 
think that is an authority sufficient to establish ; 
the ductrine now contended for. — p. 630. j 

Tomlinson v. Gill (1756) Ambl. 330. — L.C.. ! 
applied. • j 

Llovd's r. Harper (i860) 50 L. J. Ch. 14o : 16 i 
C’h. D. 21)0. 301) , 43 L. T. 481 : 29 W. R. 452.— j 
FEY. j. (affirmed in C.A.) : Fla veil. In re. Murray | 
r. Fla veil (1883) 53 L. J. Ch. 185 ; 25 Ch. D. 89 : 
49 L. T. 690 ; 32 W. R. 102. — NORTH. j. (affirmed | 
ill C.A.). 

Tomlinson v. Gill, referred to. j 

Kenney r. Employers’ Liability Assurance j 
Corporation [1901] 1 Ir. R. Sol, 332. — c.A. 

Barber v. Mackrell, 07 L. T. 108 : 4o W. 11. 
618. — NORTH, j. : rerersed. (1392) 2 R. 72 : 68 
L. T. 29 ; 41 W. R. 341.— C.A. 

Shnm v. Farrington (1797) 1 Bos. A P. 640. 
— C.F. ; and Barton v. Webb (1800) 8 
Term Rep. 459. — K.B followed. 

Calvert r. Gordon (1828) 7 L. J. (o.sd K. B. 
77 ; 3 M. & By. 124 ; 7 B. & C. 809.— K.B. 

Shum v. Farrington and Barton v. Webb, 

distinguished. 

Hickinbotham i\ Leach (1S42) 10 M. AW. 361, 

363 ; 11 L. J. Ex. 341 ; 2 D, (X.S.) 270 .— ex. 

Calvert v. Gordon (182S) 7 L. J. (o.s.) K. B. 
77 ; 7 B. A C. S09 ; 3 M. A Ry. 124.— K.B. , 
followed . 

Lloyd’s v. Harper (1880) 50 L. J. Ch. 140 : 16 
Ch. D. 290 ; 43 L. T. 481 ; 29 W. R. 452.— aA. ; 
Crace. In re. Balfour v. Crace (1902) 71 L. J. 
Ch. 35S ; [1902] 1 Ch. 733 ; 86 L. T. 144.— 
JOYCE, J. 

Lamb v. Vise (1840) 9 L. J. Ex. 177 ; 6 M. 
A W. 467 ; 8 D. P. C. 360 ; 4 Jur. 341. 
— EX., applied. 

Pugh v. Stringfield (1858) 27 L. J. C. P. 
225 ; 6 W. It. 487.— C.P.; S. C. 4 C. B. (x.s.) 

364 ; Lloyd’s r. Harper (1880) 50 L. J. Ch. 140 ; 
16 Ch. D‘ 290, 309 ; 43 L. T. 481 ; 29 W. R. 452. 
Fey, j. (affirmed, c.A.) ; Flavell, In re, Murray 
■i\ Flavell (1883) 53 L. J. Ch. 185 ; 25 Ch. D. 89, 
97 ; 49 L. T. 690 ; 32; W. R. 102. — NORTH, j. ; 
affirmed, c.A. 

West v. Houghton (1879) 4 C. P. D. 197 ; 
40 L. T. 364: 27 W. K. 678.— C.P.D., 
questioned. 

Lloyd’s v. Harper (1880) 50 L. J. Ck.T40 ; 16 
Ch. D. 290 ; 43 L. T. 481 ; 29 W. R. 452.— C.A. 

James, L.J. — I desire to add that I entertain 
great doubts as to the correctness of the deci- 
sion of the Common Pleas Division in West v. 
Houghton . 

West v. Houghton, applied. 

Flavell, In re, Murray r. Flavell (1883) 53 T„ 
5. Ch. 185 : 25 Oh. D. 89, 98 ; 49 L. T. 69 U ; 32 
W. R. 102 . — north, 3. ; affirmed. c.A. 


Lloyd’s v. Harper (1880) 50 L. J. Ch. 140 ; 
16 Ch. D. 290 ; 43 L. T. 481 ; 29 W. R. 
452. — C.A.. applied. 

Flavell, In re. Murray v. Flavell (1883) 58 L. 
J. Ch. 185 : 25 Ch. D. 89 ; 49 L. T. 690 ; 32 W. 
R. 102. — north, J. (affirmed, C.A.) : Crace, In re. 
Balfour v. Crace (1902) 71 L. J. Ch. 358 ; fl902] 
1 Ch. 733 ; 86 L. T. 144.— JOYCE, J. 

Lloyd’s v. Harper, considered. 

Kenner /*. Employers* Liability Assurance 
Corporation [1901] 1 Ir. R. 301, 329, 338.— C.A. 

Bradbury v. Morgan (1862) 31 L. J. Ex. 
462 : I H. A C. 249 : 8 Jur. (x.S.) 918 ; 7 
L. T. 104 ; 10 W. R. 776. — EX., dissented 
from. 

Harris ■/*. Fawcett (1873) L. R. 15 Eq. 811; 
28 L. T. 182 ; 21 W. R. 5< >4. — M.R. ; affirmed. L.JJ. 
(infra'). 

EOMiLLY, m.k. — T think it a very startling 
thing to sny. as the chief baron in effect does say 
there, that the words “I give you notice,” mean 
"yuu receive notice.” It is a very startling 
pi-oposith.nl, because, if so. if a stranger gave 
notice in the lifetime of guarantor that would be 
a sufficient notice to determine it. But surely 
that can hardly be meant. ... 1 am not- dis- 
loosed to follow "Bradbury v. Morgan even in a 
case exactly similar, and certainly I shall not 
extend that case. — p. 313. 

Bradbury v. Morgan, applied. 

Dodd r. Whelan [1897] 1 Ir. 11. 575.— V.-C. 

Offord v. Davies (1862) 31 L. J. C. P. 319 ; 
12 O. B. (N.S.) 748; 9 Jur. (N.S.) 22; 
6 Ij. T. 579 ; 10 W. R. 758. — c.P ..observed 
upon. 

Coulthart v. Clementson (1S79) 49 L. J. Q. B. 
204 ; 5 Q. B. D. 42 ; 4>L.T. 798 ; 28 W. R. 355. 

—BOWEN, J. 

• 

Offord v. Davies, applied. 

Beckett v. Addyman (1882) 9 Q. B. D. 783, 
789 : 51 L. J. Q. B*. 597. — q.b.d. (affirmed, c.A.) ; 
Crace, In re, Balfour r. Crace (1902) 71 L. J. Ch. 
358 ; [1902] 1 Ch. 733 ; 86 L. T. 144.— JOYCE, J. 

Harris v. Fawcett (1873) 42 L. J. Ch. 502 ; 
L. R. 8 Ch. 866 ; 29 L. T. S4 ; 21 W. R. 
742. — L.JJ., referred to. 

Coulthart r. Clementson (1879). — BOWEN, J. 
(supra). 

Harris v. Fawcett, applied. 

Dodd v. Whelan [1897] 1 Ir. R. 57 5 . — V.-C. 

Coulthart v. Clementson (1879) 49 L. J. Q. B. 
204 ; 5 Q. B. D. 42 : 41 L. T* 798 ; 28 
W. R. 355. — Q.B.D. , distinguished. 

Lloyd’s v. Harper (1880) 16 Ch. D. 290 ; 50 
L. J. Ch. 140 ; 43 L. T, 481 ; 29 W. R. 452. 
—C.A. 

JAMES, L. J. — The testator (in this case), in my 
opinion, could not have determined the guarantee, 
and in that respect the case differs essentially 
from that of Coulthart v. Clementson. in which 
Bowen, J., followed the decision in Harris v. 
Fawcett (supra) with regard to the^ffect of death 
in determining a guarantee. In ’those cases 
there is this distinction (whether it is sufficient 
to sustain them or not) that each advance of 
goods was a separate consideration. — p. 31 4. 
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Coulthart v. Clementson. applied. Mason v. Pritchard, appro ml, 

Beckett r. A< Idyman (1882) 0 Q. B. I>. 783, , Mayer r: Isaac (1S4<>) 0 I. ,1. Ex. '22',; 6 M. 
7 88 ; 51 L. J. Q. B." 507.— Q.B.D. : affirmed, C.A. j & W. 605 : ^ Jur 437.— EX. 


Coulthart v. Clementson. discussed. 

Silvester. Ln re. Midland Ev. r Silvester (1895) 
64 L. J. rh. 300: 'is95', T Cli. 573; 72 L. T. 
283 ; 43 W. B. 443 ; 13 R.“44S. 

romer. J. — The ease before me is exactly that 
referred to by Lord Justice (then Mr. Justice"! 
Bowen in Coulthart v. Clementson, where he 
observes as follows : " If. indeed, the contracting 
parries desire that, on the death of the guarantor 
a special notice shall be necessary to determine 
the guarantee, they can so provide in the 
guarantee itself and such a provision will, of 
course, bind the estate. 

Coulthart v. Clementson, applied. 

Dodd r. ’Whelan (1897) 1 Ir. It. 575. - V.-C. 

Coulthart v. Clementson, approved. 

Grace. In re, Balfour v. Grace (1902) 71 L. ,7. 
Gh. 358: [1902] 1 Cli. 733: 30 L. T. 144.— 
JOYCE, J. 

Silvester, In re. Midland By. v. Silvester 
(1895) 04 L. J. Ck. 390 : [1*95] 1 Gh. 573; 
13 It. 448 ; 72 L. T. 283 ; 43 W. It. 443.— 
ROMER. J., dicta not adopted. 

Dodd r. Whelan [1897] 1 Ir. It. 575. — V.-C. 

Silvester, In re, Midland By. v. Silvestef, 

observed upon. 

Crace, In re, Balfour r. Grace (1901) 71 L. J. 
Gh. 358 ; [1902] 1 Gh. 733 ; 80 L, T. 144. 

JOYCE, J. — I certainly agree with what Bonier, 
J. says in Silvester, In, re, where he observed un 
Lord Bowen’s decision in Coulthart r. Clementson 
(5 Q. B. D. 42). 

Parker v. Wise (1817) 0 M. & S. 239 : IS R. 
R. 359. — k.b., considered. 

Gordon v. Bae (1858)27 L. J. Q. B. 185 : S El. 
& Bl. 1,005 ; 4 Jur. (N.S.). 530.— Q.B. 

Parker v. Wise, adopted. 

Laurie c. Scholefiind (1869) 38 L. J. C. P. 290 : 
L. E. 4 O. V. (522 : 20 L. T. 852 : 17 W. Pi. 931. 
—C.P. 

Pease v. Hirst (1829) 8 L. J. (o.s.) Iv. B. 94 : 

10 B. & C. 122; 5 M. & By. 83.— K.B., 
obiter vat i ons a p plied. 

Drv v. Davy (1839) 8 L. J. Q. B. 209 ; 10 A. 
A E. 30 ; 2 P. & D. 249 ; 3 Jur. 315— K.B. 

Walker v. Hardman (1837) 4 Cl. «fc F. 258 : 

11 Bli. (N.s.) 229.— H.L. (e.). See 

Boys, In re, Eedes v. Boys (1870) 39 L. J. Gh. 
055 : L. It. 10 Eq. 407.— M.R. 

Boyd v. Robins, 27 L. J. G. P. 299 ; 4 
C. B. (N.S.) 749; 4 Jur. (x.S.) 1084.— C.P. ; 
reversed, (1858) 28 L. J. C. P. 73 : 5 O. B. (N.S.) 
597 : 7 W. R. 78 : 5 Jur. (N.S.) 915.— EX. CH. 

Heffield v. Meadows (1869) I.. R. 4 C. P. 
590 ; 20 L. T. 746. — C.P., principle 

applied. 

Grainger, In re, Dawson v. Hiegins (1900) 69 
L. J. Gh. 7S9 : [1900] 2 Gh. 750 : 83 L. T. 209 : 
48 W. R. 673.— C.A. 

Merle v. Wells (1810) 2 Camp. 413. — k.b. : 
Mason v. Pritchard (J S10) 12 East, 227: 
2 Qjftohp. 430 ; 11 R. R. 369. — K.B., 
distinguished. 

Nicholson V. Paget (1832) 2 L. J. Ex. 18 ; 1 
C. & M. 48 ; 3 Tyr. 164 5 Car. & P. 395.— EX. 


Melville +. Hayden (1820) 3 *R. & Aid. 593 : 

| 22 R. R. 495. — K.B.. distinguished. 

Hargrave r. iSmee (1829) 8 L. J. (o.s.) C. P. 
40 ; 3 M. & P. 573 ; 0 Bing. 244 : 31 II. R. 4«>7. 
— C.P. 

Melville v. Hajniea t followed . 

: Nicholson r. Paget (1832) 2 L. J. Ex. 18:1 
| G. & M. 48 : 3 Tyr. 104 : 5 Car. & P. 395.— EX. 

Hargrave v. Smee (3 829) 8 L. J. (o.s.) C. P. 
j 46:6 Bing. 244 : 3 M. & P. 573 ; 31 R. R. 

! 407. — C. P.. distinguished. 

! Nicholson^. Paget (1832) 2 L. J. Ex. IS : 1 
j G. A M. 48 : 3 Tyr. 104 : 5 Gar. A P. 395.— EX. 

| Nicholson v. Paget (1832) 2 L. J. Ex. 18 ; 5 
j Car. & P. 395 : 1 Or. A M. 48 ; 3 Tyr. 164. 

I — EX., questioned. 

Mayer r. Isaac (1840) 6 M. & W. 605 ; 9 L. J. 
Ex. 225 : 4 Jur. 437. — EX. 

alder sox. b. — I f I were obliged to choose be- 
tween the two conilicting principles which have 
been laid down on this subject I should rather be 
disposed to agree with that, given in Mason v. 
Pritchard , than with the opinion of Bayley, B., 
in Xieholson v. Paget. — p. 612. 

Nicholson v. Paget, held overruled . 

Mayer v. Isaac, approved. 

Horlor v. Carpenter, (1858) 3 C. B. (x.s.) 172 ; 
27 L. J. G. P. L— C.P. 

[In Xieholson v. Paget , Bayley, P>., laid down 
that it is not unreasonable to expect from a party 
who is furnishing goods on the faith of a 
guarantie, that, he will take the guarantie in 
terms which shall plainly and intelligibly point 
out to the party giving the guarantie the extent 
to which he expects that the liability is to be 
carried. ] 

WILLED J. — That is not the law of England 
(though it is the law of France), since the case of 
Mayer v. Isaac, where this point, was well con- 
sidered, and where Alderson, B., expressly re- 
pudiates Mr. Baron Bayley’s doctrine. — p. 182. 

Nicholson v. Paget, dictum questioned. 

Wood v. Priestner (1866) L. R. 2 Ex. 66 ; 36 
L. J. Ex. 42 : 15 L. T. 317.— EX. : affirmed (1867) 
36 L. J. Ex. 127 ; L. R. 2 Ex. 282 ; 15 W. R. 912. 
— EX. CH. 

martin, B. — I cannot assent to the opinion 
expressed by Bayley, B., in Xieholson v. Paget, 
that a contract of guarantee ought to be read in 
any peculiar way. I think it should be read in 
the same way as any other contract. — p. 70. 

bramwell, B. — I cannot adopt the dictum 
contained in Xieholson v. Paget. — p. 71. 

Nicholson v. Paget, referred to. 

Chalmers v. Victors (1868) 18 L. T. 481 ; 16 
W. R. 1046. — C.P. : Heffield r. Meadows (1869) 
L. R. 4 C. P. 596 ; 20 L. T. 746.— c.P. 

Allnutt v. Ashenden (1843) 12 L. J. G. P. 

124 ; 5 Mail. & G.392 : 6 Scott (n.R.) 127 ; 

7 Jur. 113. — C .V.* fallowed. 

Broom v. Batchelor (1856) 25 L. J. Ex. 299 ; 
1 H. & N. 255 ; 4 YV. R. 712.— EX. 

Allnutt v. Ashenden, commented on. 

Wood v. Priestner (1866) L. R. 2 Ex. 66 ; 30 
L, J. Ex. 42 ; 15 L. T. 317. — EX. ; affirmed, (186 
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30 L. J. Ex. 127 : L. II. 2 Ex. 282 : 15 W. R. 
912. — EX. OH. 

be AM well, b. — I bow to the authority of 
Allnntt v. .4 .deaden, bur I do not understand it. 
— p. 71. 

Hoad v. Grace (1301* 7 H. A N. 494 ; 31 
L. J. Ex. 9S ; 8 Jur. *y.s.) 43 ; 5 L. T. 
359 ; 10 W. E. 85. — EX., referred- to. 
Chalmers r. Victors jISr.SMS L. T. 481 ; 10 
\V. R. 1040 .— O.p. 

Hawes v. Armstrong (1835) 4 L. J. C. \\ 
254 : 1 Bing. (x.C.) TGI ; 1 Scott.. 001 ; 1 
Hodges. 179. — C.P principle adopted. 
Bailees i\ Todd (1838) 8 L. J. Q. P». 35 ; 1 P. 

D. 188 ; 8 A. A K. 840 : 1 W. W. A H. 019— O.B.: 
Kemiawav r. Treleaven (1 839) 1) I.. :I. Ex. 2<> ; 5 
M. A W. 498 : 3 Jur. 1 0B-1.— EX. 

Hawes v. Armstrong, followed . 

Eyre, Tu re, MeAndivw r. Xorris (1835) 13 31. 
074 ; 72 L. T. 585 : 43 W. B. 538.— homer. ,r. 


Wain v. Warlters (1804) 5 East 10 .— k.b., 
referred to. 

Hemming r. Perry (1828) 2 Moore & P.-375. — 
C.P. ; Haigh r. Brooks (1839) 9 L. J. Q. B. 191 : 
10 A. & E. 309 ; 9 P. A D. 452.— Q.B. 

Wain v. Warlters and Stadt v. Bill (180.8) 9 
East, 34S ; 1 Camp. 242. — K.B., applied. 
Bainbridge v.. Wade (1850) 20 L. J. Q. B. 7 ; 
10 Q. B. 89 ? 15 Jur. 572.— Q.B. 

Wain v. Warlters, commented upon. 

Holmes r. Mitchell (1859) 28 L. J. C. P. 301 : 
7 C. B. (N.8.) 361 ; 6 Jur. (X.S.) 73. — c.p. 

Wain v. Warlters, referred to. 

Malpas /*. L. & S. W'. By. (1800) 35 L. J. C. P. 
100; L. B. 1 C . P. 330, 339 : J H. A R. 227 ; 12 
i Jur. (s.s.) 271 ; 13 L. T. 710 ; 14 W. R. 391.— c.P. 

Wain v. Warlters, adopted. 
i Frost, In re (1898) 07 h. J. Oh. 091 : [1898] 

! 2 Oh. 550 : 79 L. T. 209 ; 47 W. E. 27— 


Raikes v. Todd (1838) 8 L. J. Q. B. 35 ; S A. 
A E. 846 ; 1 P. A 1». 188 : 1 W. W. & H. 
019. — q.b., adopted. 

Kennawav r. Treleaven (1839) 9 L. J. Ex. 20 : 
5 M. & W. 498 ; 3 Jur. 1034. — EX. 

Raikes v. Todd (1838) 8 L. J. Q. B. 35 ; 8 A. 
A E. 846 : 1 P. & 1). 1 3S : 1 W. W. .V H. 
0 19. — Q. B.. d lot i aguish ed. 

Chapman r. Sutton (i840) 15 L. J. C. V . 106 : 
2 C. B. 034 : 8 D. & L. 646 —C.P. 

Raikes v. Todd, considered. 

Ellis c. Emmanuel (1S76) 4(5 L. J. Ex. 25 : 1 
Ex. D. 157: 34 L. T. 553 ; 22 W. 11. 832.— 

EX. CH. 

Newbury v. Armstrong (1829) 8 L. J. (0.8.) 
C. P. 4 ; 6 Bing. 201 ; 3 M. & P. 509 ; 4 
Car. X: P. 59 : JSJ. A M. 389 ; 31 K. It. 3S6. 
— C.P,, adopted. 

Kennaway r. Treleaven (1839) 9 L. J. Ex. 20 ; 
5 M. A W. 498 ; 3 Jur. 1034 . — ex. 

Shortrede v. Cheek (1834) 3 L. J. K. B. 125 ; 
1 A. A E. 57 ; 3 K. & M. 366 -K.B. 
Distinguished, Squire r. Campbell (1836) 6 
L. J. Ch. 41 : 1 Myl. A Cr. 459. — L.c. ; adopted. 
Morris v. Wilson (1859) 5 Jur. (N.s.) 168. — 
WOOD, v.-c. ; and Baumann v. James (1868) 
L. E. 3 Ch. 508, 512 ; 18 L. T. 424 ; 16 W. Li. 
877. — L.JJ. ; considered, Buxton v. Rust (1872) 
41 L. J. Ex. 173 ; L. R. 7 Ex. 279, 280 : 27 L. T. 
210 ; 20 VV. R. 1014 . — ex. ch. ; adopted , Stanley 
r. Dowdeswell (1874) L. R. 10 C. P. 102, 100*; 
23 W. R. 389.— C.p. 

Morrell v. Cowan, 6 Oh. D. 160 ; 37 Li T. : 
122 : 25 W. ft. 808. — PRY, J. ; reversed , (1877) 47 
L. J. Ch. 73 ; 7 Ch. D. 151 ; 37 L. T. 580 : 26 
W. R. 90— C.A. 

Morrell v. Cowan, distinguished. 

Hibernian Bank r. Gilbert (1889) 23 L. R. Ir. 
321. — v.-c. 

Morrell v. Cowan, dictum applied. 

Hen ton r. Paddison (1893) 68 L. T. 405. — 

STIRLINO, J. 

Morrell v. Cowan, approved. 

Brunning r. Odhams (1896) 75 L, T. 002.— 
H.L. (E.). 


; RoMER. J. 

f Butcher v. Steuart (1843) 12 L. J. Ex. 391 ; 
j il M. A W. 857 ; 1 l). A L. 508 ; 7 Jur. 

774. — EX., applied. 

Tanner /*. Moore (1840) 15 L. J. Q. B. 391 ; 9 
C>. B. 1 ; 11 Jur. 11. — q.b. ; Goldshede r. Swan 
(J847) 10 L. J. Ex. 284 : 1 Ex. 154. — ex. ; Steele r. 
hoe (1849) 19 L. J.Q. B. 89 ; 14 Q. B. 431 ; 14 Jur. 
147. — q.b. ; Col bourn r. Dawson Sol) 2u L. ,J. 
C. P. 154; 10 C. B. 705 : 15 Jur. 680. — c.p.; 
Broom r. Batchelor (1856) 25 L. J. Ex. 299 ; 1 
H. A N. 255 ; 4 W. It. 712. — EX. 

Haigh v. Brooks (1839) 9 L. J. Q. B. 194 : 
10 A. A E. 309 ; 9 P. A P. 452.— q.b. See 
Soueh r. Strawbridge (1846) 15 L. J. O. P. 
170 ; 2 C. B. 808 ; 10 Jur. 357— C.P. 

Haigh v. Brooks, followed. 

Goldshede v. Swan (1847) 16 L. J. Ex. 284 ; 
1 Ex. 154— EX. 

Haigh v. Brooks, adopted. 

Edwards r. Jevons (1849) 19 L. J. C. P. 50 ; 
SC. B. 430 : 14 Jur. 131. — C.P. ; Bainbridge r. 
Wade (1850) '20 L. J. Q. B. 7 ; 16 Q. B. 89 ; 15 Jur. 
572. — Q.B. ; Broom v. Batchelor (1856) 25 L. J. 
Ex. 299 ; 1 IT. A N. 255 ; 4 W. B. 712— EX, 

Haigh v. Brooks, observed upon. 

Way /*. Hearne (186'2) 32 L. J. C. P. 34 : 11 
C. B. (N.s.) 774— C.P. 

King v. Cole (1848) 17 L. J. Ex. 283 ; 2 Ex. 
628. — EX., adopted. 

Steele v. Hoe' (1849) 19 L. J. Q. B. 89 ; 14 
Q. B. 431 ; 14 Jur. 147— Q.B. 

Goldshede v. Swan (1847) 16 L. J. Ex. 284 ; 
1 Ex. 154. — EX., applied. 

Edwards v. Jevons (1849) 19 L. J. C. P. 50 ; 
8 C. B. 436 : 14 Jur. 131— C.P. ; Steele r. Hoe 
(1849) 19 L. J. Q. B. 89 ; 14 Q. B. 431 ; 14 Jur. 
147. — Q.B. 

Goldshede v. Swan and Edwards v. Jevons 
(1849) 19 L. J. O. P. 50; 8 C. B. 436; 
14 Jur. 131. — C.P., approved. 

Bainbridge v. Wade (1850) 20 L. J. Q. B. 7 ; 
10 Q. B. 89 ; 15 Jur. 572— Q.B. # 

Goldshede v. Swan, applied . * 

Col bourn r. Dawson (1851) 20 L. J. C. P. 154 ; 
10 C. B. 765 ; 15 Jur. 680, — c.P. 
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Saunders v Wakefield (1821) 4 P>. & Aid 
595: 23 R. R. 409.— K.B. 

Set fallowed. Lilley v. Hewitt (1822) 11 Prio- 
494. — EX. ; foil, ured. Cole c. Dver (1831) 9 
B. J. (o.S.) Ex. 100 ; 1 Tyr. 304*'; 1 C. & J. 
461. — EX ; unified, Frost, In re (18! >8) 67 
L. J. Cii. 601 : [1808] 2 Ch. 556 ; 7t« L. T. 2 40 : 
{7 \V. R. 27 . — ugmer. j. 

Johnson v. Wicholl3 (1847.) 14 L. J. C. I*. 
17>1 ; 1 C ■. B. 251 ; *0 .Jur. 42*.*. — c.P.. foih need. 
White v. Woodward 1 1 8481 17 I.. J. C. 1*. 2**9 ; 
7> C. 14. 8L0 ; 12 Jur. 430.— c.P. 

Johnson v. Nicholls. dortrin e appro red. 
Oldershaw r. King (187>7) 27 L. J. Ex. 120: 
2 H. A X. 517: 3 Jur. (n\r.) 1 1 52 : 7> W. U. 753. 
—EX. CH. 

Semple (or Temple) v. Pink (1837) 16 L. J. 
Ex. 237 : 1 Ex. 74. — EX., questioned. 
Oldershaw r. King (1857) 27 L. J. Ex. 120 : 
2 H. M N. 7, 17 : 3 Jur. (x.s.) 117>2 ; 7> W. R. 77>3. 
—EX. CH. 

Semple v. Pink, held overruled. 

Coles v. Pack (i860) L. R. 5 C. P. 65 ; 30 
L. J. C. P. 63 ; IS W. R. 202.— c.P. 

brett, j. — With regard to the question of con- 
sideration, T cannot help thinking that Semple v. 
Pi nh is overruled by Oldershaw v. King . — p. 7L 

Semple v. Pink, overruled. 

Wynne r. Hughes (1873) 21 W. K. 628. — EX. 

Oldershaw v. King, 2 H. & N. 399.— EX. ; 
reversed, (1857) 27 L. J. Ex. 120 ; 2 H. k N. 
517 ; 3 Jur. (X.8.) 1152 ; 5 W. E. 753— EX. CfcL. 

Oldershaw v. King (1857) 27 L. J. Ex. 120 ;* 
2 H. & X. 517 ; 3 Jur. (N.S.) 1152 ; 5 
W. R. 753 — EX. CH., distinguished. 
West-head r. Sproson (1861) 30 L, J. Ex. 265 : 
0 H. & K 728 ; 7 Jur. (x.S.) 502 ; 4 L. T. 408 ; 
9 W. R. 695.— EX. - ' 

BEAM well, B.— The only difficulty that I 
have arises from Oldershaw v. King. If we can 
understand two people agreeing, one to supply ! 
goods, and the other to. be liable to a debt 
within a reasonable time, then there is some way 
of understanding that case; and I do not see 
why it is not to be understood to be applicable 
to a reasonable supply of goods ; only we should 
have to find out somehow or other what that 
reasonable supply is. It is enough, however, to 
say that Oldershaw v. King was the case of a 
reasonable giving of time for payment of a debt, 
and by that, therefore, we are bound ; but that 
did not determine what is a reasonable supply 
of goods from a manufacturer to a draper, and, 
therefore, it is not an authority in this case. — 

р. 268. 

Oldershaw v. King, applied. 

Coles r. Pack (1S69) 39 L. J. C. P. 63 ; L. B. 

5 C. P. 65, 71 ; 18 W. R. 292.— C.P. ; Wynne u. 
Hughes (1873) 21 W. R. 628. — EX.; Clough, 
In re, Bradford Banking Co. c. Cure (1885) 55 
L. J. Ch. 77 ; 31 Ch. D. 324 ; 53 L. T. 716 ; 34 
W. R. 96. — xorth, J.; Miles v. He w Zealand 
Alford Estate Co. (1886) 54 L. J. Ch. 1035 : 32 
Ch. D. 266, 289 : 53 L. T. 219 : 34 W. R. 669.— 

с. A. ; Reichel v. Oxford (Bishop) (1887) 56 
L. J. Ch. : 35 Ch. 1). 48, 69 : 56 L. T. 539 ; 
36 W. R. 307.— c. A., affirmed, (1889) 59 L. J. Ch. 
66 : 14 App. Cas. 250; 61 L. T. 131 ; 54 J. P. 
101.— H.L. (E.). 


, ) Oldershaw v. King, dicta applied. 
i C rears /-.^Hunter (1887) 56 L. J. Q. 1>. 51 S ; 19 
: j Q. B. D. 341 ; 57 L. T. 554 ; 35 W. R. 821.— C.A. 

j Oldershaw v. King, approved V >k? applied. 

I Fullerton r. Provincial Rank of Ireland [1903] 

; A. C. 309.— H.L. (IB.). 

Ross v. 'Moss (1597"), Cro. Eliz. 560, ques- 
tioned. 

j Harris >\ Venables (1872) -11 L. J. Ex. 180: 

! L. 1L 7 Ex. 235: 26 L. T. -137 : 20 W. R. 974! 

I —EX. 

Bit am well, ii. — Mr. Trevelyan says "with- 
draw " means *• not to present or persevere in a 
petition against the company for the space of 
eighteen months " : and he says it must mean 
tkK because «if it- only meant that- the plaintiff 
would withdraw his petition for the moment., 
j there would be no consideration and no valid 
con t met. J? or this purpose he ci tea Russ v. J loss, 
which certainly goes very far ; but whether that 
case is good law, and would be decided in the 
same way now, T wall not say. If a man ex- 
pressly contracts that on a particular petition 
being withdrawn he will pay a sum of money, 
that is a good contract ; it was his own folly 
not to provide against another petition being- 
filed. It is obvious that a real benefit is gained 
by the withdrawal, because of the disinclination 
to commence a new proceeding, after so much 
labour and expense have been wasted. I cannot 
but doubt, therefore, whether Russ v. Moss is 
good law, and I think that a promise made in 
consideration of such an agreement would be good. 

Wood v. Benson (1S32) 1 L. J. Ex. IS ; 2 
Or. & J. 94 ; 2 Tyrw. 9S ; 1 Price P. C. 
169 .— ex. 

Explained , Williams r. Burgess (1839) 8 L. J 
Q. B. 286 ; 10 A. & E. 499 ; 2 P. & I). 422.— q.b. j 
and see Harris v. Venables (1872) 41 L. J. Ex. 

ISO ; L. R. 7 Ex. 235 ; 26 L. T. 437 ; 20 W. R. 
974.— EX. 

Cooper v. Joel (1859) 1 De G. F. & J. 240 ; 

1 L. T. 351 — l.C. ; affirming 27 Beav. 313. 

— M.R.. explained. 

Glegg r. Gilbey (1877) 46 L. J. Q. B. 325 : 2 
Q. B. I). 209 ; 35 L. T. 927 ; 25 W. R. 311.— c.A. * 

brett, j.a. — B ut the law is, that a surety is 
only relieved if his position has been altered" by 
the persons whom he is guaranteeing. There is 
no authority for saying he is released if his posi- 
| tion is altered by any other means, unless Cooper 
v. Joel be sucii an authority. The rule has 
always been laid down with reference to the 
surety’s position having been altered by the 
creditor : and the only point must be, whether 
that case does enlarge the rule. In my opinion 
it does not. In that case the liability of the 
defendant was only to arise if the condition was 
first performed, viz., that the sale should be 
postponed, and the persons guaranteed under- 
took that the sale should be postponed. True, 
the sale was stopped, not by their means, but by 
extraneous means ; but they made the condition 
depend not upon -what they should do, but upon 
what should be done. The case, therefore, is no 
authority to show that the ordinary examination 
of the rule is couched in too limited terms. 

Cooper v. Joel, explained. 

Brooking v. Maudslay, Sons & Field (1888) 57 
L. J. Ch. 1001 : 38 Oh. D. 636; 58 L. T. 852 ; 36 
W. R. 664. — STIRLING, J. 
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Napier v. Bruce (1842) 8 CL & F. 470. — 

H.L. (SO.). See 

Anderson r. Thornton (1842) 11 L. J. Q. B. 
265 ;3Q.B. 271 ; 3 G. & D. 502 : 6 Jur. 1109. 
— Q.B. : N. W*Rt. r. AAliinrav (1854) 23 L. J. 
Ex. 261 ; 10 Ex. *77 ;2C.L. R. 1207 ; 2 AV. R. 
523. — EX. ; Pattison r. Belford Union (1856) 1 
H. & N. 523; 26 L. J. Ex. 115; 3 Jur. (x.s.) 
116 ; 5 AW R. 121— EX. CH. 

Turner, Ex parte. (1796) 3 Yes. 243 ; 3 R. R. 

90. — ELDON, distinguished and 

limited. 

Gray r. Seckham (1S72) L. R. 7 Cli. 680 ; 27 
L. T. 290 ; 20 AA T . R. 920. — L.JJ. ; affirming 41 
L. J. Ch. 281. — BACON, v.-c. 

.tames, L.J. — The form of the order in Tanner. 
Fx -parte . and the subsequent case d£ J tush worth. 
Fx parte, may easily be explained by reference 
to the then state of the law as regarded pay- 
ments by sureties. As the law then stood a 
surety paying a debt after the bankruptcy had 
no means whatever of proving against the estate, 
though he was entitled to his remedy against the 
bankrupt, to whom the certificate was no dis- 
charge. That was the remedy of the surety, 
and it was, therefore, according to common 
sense and common equity for the principal 
creditors to claim the same rights, that is, the 
same dividend as they would have had if the 
surety had paid the debt after the bankruptcy, 
and before they themselves proved. But X cannot 
understand how that principle can apply to the 
case of a winding-up where the administration 
is exactly similar to that of the estate of a 
deceased person, and where it is of no conse- , 
quence whatever at what time the surety paid j 
the debt, his right of proof being the same 
whether he paid it at one moment or at another, 
the estate being liable to exactly the same amount 
of dividend in both cases. — p. 129. mellish. 
L.J. concurred. 

Rushforth, Ex parte (1805) 10 Yes. 409, 
42U. — L.C., followed. 

Reed r. Norris (1837) 6 L. J. Ch. 197 : 2 Myl. 
& Cr. 361 ; 1 Jur. 233. — L.C. ; Midland Banking 
Co. v. Chambers (1868) L. R. 7 Eq. 179, 183 ; 19 
L. T. 548.— v.-c. ; affirmed. (1869) 38 L. J. Ch. 
478 : L. R. 4 Ch. 398 ; 20 L. T. 346 ? 17 \V. R. 
598. — L.JJ. 

Rushforth, Ex parte, distinguished and 
limited. 

Gray r. Seckham (1872) 42 L. J. Ch. 127: 
L. R. 7 Ch. 680 ; 27 L. T. 290 : 20 AY. R. 920.— 
L.JJ. See extract, supra. 

Rushforth, Ex parte, considered and dis- 
tinguished. 

Ellis r. Emmanuel (1876) 46 L. J. Ex. 25 ; 1 
Ex. D. 157 ; 34 L. T. 553 ; 24 AV. R. 832.— 
EX. CH. 

BLACKBURN. j. — I have now cited and ex- 
amined every case [i.e., the above case and other 
cases infra], of which I am aware bearing on this 
subject. In every one of them the limited 
liability was to secure a floating balance, ancl I 
think the decisions establish that in such a case 
the suretyship is prima facie at least to be con- 
strued as a security for a part, only of the debt. 
. . . But, there is no case that 1 am aware of 
which lays down that where the suretyship, 
limited in amount, is for a debt already ascer- 
tained, which exceeds that limit, it is prima 


facie to be construed -as a security for a part of 
the debt only. And I have failed to see any 
principle on which such a prima facie construc- 
tion ought- to be adopted. I think in such a 
case it is a question of construction on which 
the Court is to say whether the intention was to 
guarantee the whole debt with a limitation on 
the liability of the surety, or to guarantee a part 
of the debt only. — p. 30. 

Paley v. Eield (1806) 12 Yes. 435 ;, 8 R. R. 
349.— M.R. , followed. 

Bardwell e. Lvdall (1831) 9 L. J. (o.s.) C. P. 
148 : 7 Bing. 489“ : 5 M. & P. 327.— c.p. 

Paley v. Eield. not followed. 

Hobson e. Bass (1871) L. R. 6 Ch. 792; 19 
AY. 11. 992. 

hatherley, L.c.— In Paley v. Field , before 
Sir W. Grant, there were indeed words specific- 
ally pointing at the liability of the surety being 
only for a part of the debt, but llie present case 
is not really distinguishable from Garner , In re. 
Holmes, F,r parte {infra). — p. 795. 

Paley v. Eield. considered and distinguished . 
Ellis r. Emmanuel (1876) 46 L. J. Ex. 25 ; 1 
Ex. D. 157 ; 34 L. T. 553 ; 24 \\\ R. 832.— EX. ch. 
Sec extract, supra. 

Garner, In re. Holmes, Ex parte, s L. J. Bk. 
■*4 : 3 Dene. 662. — bk. ; rerersed. (1839) 9 L. J. 
Ch. 33; 4 Done. 82; Mont. Sc Ch. 301 : 3 Jur. 
1023.— L.c. 

Garner, In re, Holmes, Ex parte (supra, 
L.C.). applied. 

Midland Banking Co. ?*. Chambers (1S6S) L. R. 
7 Eq. 179. 183; 19 L. T. 548. — V.-C., affirmed, 
(i860) 38 L. J. Ch. 478; L. R. 4 Ch. 398 : 20 
L. T. 346 ; 17 AY. B. 598. — L.JJ. : Hobson r. Bass 
(1871) L. B. 6 Ch. 792 : 19 AV. R. 992.— L.C. See 
extract, supra. 

Garner, In re, Holmes, Ex parte, considered 
and disti ngu ished. 

Ellis r. Emmanuel (1876) 46 L. J. Ex. 25; 1 
Ex. D. 157 : 34 L. T. 553 ; 24 AY. R. 832.— ex. CH. 
See extract, supra. 

Bardwell v. lydall (1831) 9 L. J. (o.s.) 
C. 1\ 348; 7 Bing. 489 ; 5 M. & P. 327.— 
C.P.. followed. 

Gee r. Pack (I860) 33 L. J. Q. B. 49 ; 9 L. T. 
290. — EX. CH. 

Bardwell v. Lydall and Gee v. Pack, con- 
sidered and distinguished. 

Ellis r. Emmanuel (1876J 46 L. J. Ex. 25 ; 1 
Ex. D. 157; 34L.T.553: 24 \V. R. 832,— EX. CH. 
See extract, supra, col. 2573. 

Thornton v. M 4 Kewan (1862) 32 L. J. Ch. 
69 ; 1 H. & M. 525 ; 1 N. R. 16 ; 11 AY. R. 
140. — WOOD, v.-C., applied. 

Midland Banking Co. r. Chambers (1869) 38 
L. J. Ch. 478 ; L. K. 4 Ch. 398, 400; 20 L. T. 
346; 3 7 AY. R. 598. — L.JJ.; Goodwin v. Gray 
(1874) 22 AY. R. 312.— JESSEL, M.R. 

Thornton v. M'Kewan ; Hobson v. Bass 
(1871) L. R. 6 Ch. 792 ; 19 AY. R. 992. 
— L.c. : £ind Gray v. Seckham (1872) 42 
L. J. Ch. 127 ; L. R, 7 Ch. 680 ; 27 L. T. 
290 ; 20 W. R. 920. — L.JJ., considered 
and distinguished. • • 

Ellis r. Emmanuel (1876) ; 46 L. J. Ex. 25 ; 1 
Ex. D. 157 ; 34 L. T. 553; 24 \AL R. 332. — C.A. 
See extract, supra. 
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Dawson t. Baynes (1526) 2 Russ. 460 : 26 
Ft. B. 9.— L.C., followed. 

Graham, In re. Graham r. Xoakes (1894) 64 

L. J. Ch. 9S ; "1S95] 1 Ch. 66 ; 13 Ft. SI : 71 L. T. 

623 ; 43 W. It. lUo. — CHITTY, J. 

Metcalf v. Bruin (TS10) 12 East 400; 2 
Camp. -122: 11 II. 11. 132. — K.B.. distin- 
guished. 

Leadley r. Evans (1S24) 2 L. 3. (o.s.) C. F. 

108 ; 2 Bing. 32 : 0 Moore 102 .— c.p. 

Metcalf v. Bruin, referred to. 

Backhouse v. Hall (1805) 34 L. J, Q. B. 141 : 

0 B. & S. 307. — Q.B. (see extract, infra. col. 2586). 

St. Saviour’s. Southwark v. Bostock (1806) 

2 Bos. & F. (n.il) 175. — c.p. Hassell v. 

Long (1814) 2 M. k S. 363. — k.b. : and 
Peppin v. Cooper (1819) 2 B. & Aid. 431. 

— K.B., applied. N _ 

Leather r. Evans (1824) 2 L. J. (o.S.) C. F. ; 14 Jur. 1077. — ill. (SC.). 
IDS : 2 Bing. 82 : 9 Moore 102. — C.P. 


I Bonser v. Cox (1841) 4 Bear. 870 : n Jur. 
j 387; — M.R.. dlsf 'unwished. 

: Cooper & Evans (1867) 36 L. J. Ch. 431 ; 
| L. B. 4 Eq. 45 : 37. W. B. «ny.-J»r.A 

Bonser v. Cox. applied. 

; Beckett r. Addyman (1682) 9 Q>. B. I>. 783. 

; 7sl» : 7)1 L. J. Q. B. 597. — FIELD. J.. (ft dinned. 

| c.A.) : Ward r. National Bank o t New Zealand 
j (1883) 7>2 L. J. R C. 67) : 8 App. Cas. 735: 49 
’ L. T. 315. — p.c. ; Wolmersliansen, In re.Wolmers- 
i hausen /\ Wolmersliansen (1890) 62 L. T. 7)41 : 
i 38 W. 11. 537. —STIRLING. J. 


j Archer v. Hale (1828) 6 L. J. (o.S.) C. P. 79 ; 
I • 4 Bing. 464 : 1 M. <k V. 285. — C.P. : and 

Evanf v. Whyle (1829) 7 L. J. (o.s.) C. V. 
[ 2D5 : 5 Bing. 4S5 : M. k M. 46S ; 3 M. J*. 

I 13U. — C.P.. principle adopted. 

j Bonar r. Macdonald (1850) 3 H. L. Cas. 226 : 


Webb v. Janies (1840) 10 L. J. Ex. 89 : 7 

M. W. 279 ; 9 D. P. C. 313. — EX., 
adopted. 

Kepp /*. Wiggett (1850) 20 L. J. O. P. 19 : JO 
C. B. 35 ; 14 Jur. 1137. — C.P. : Durham Corpora- 
tion v. Fowler (1889) 58 L. J. Q. B. 246 ; 22 
Q. 15. D. 394. 413 : (50 L. T. 406 : 58 J. P. 374.-1- 
DENMAN and STEPHEN. JJ. 

Kepp v. Wiggett (1850) 20 L. J. C. P. 49 : 
10 C. B. 37> : 14 Jur. 1137. — C.P.. adopted. 
Durham Corporation r. Fowler (1889) 58 L. J. 
Q. B. 246 ; 22 Q. B. D. 394. 413 ; 60 h. T. 456 ; 
53 J. P. 37-1. — DENMAN and STEPHEN. JJ. 

Gwynne v. Burnell (1840) 7 Cl. & F. 572 : 
West. 342: 1 Scott (x. &.) 711 ; (> Bing. 

N. C. 453, 544.— H.L. (E.), cited. 

Beg. /•. Far (1879) 4 L. R. Ir. 606. 613, 623, 
631. — EX. D. ; and see Mansfield Union r. Wright 
(1882) 9 Q. B. D. 683. — c.A.. affirming 46 J. P. 
200. — w. WILLIAMS, J. 

2. Discharge of Surety. 

Whitcher r. Hall (1835) 4 L. J. K. 1». 167 ; 
5 B. & C. 2G9 ; 8 D. R. 22 ; 29 B. Ft. 
244. — K.B., approred and adopted. 

Bonser i\ Cox (1844) 13 L. J. Ch. 260 : 6 Bear. 
110: 8 Jiu*. 387. — L.C. ; Bonar r. Macdonald 
(1850) 8 H. L. Cas. 226 ; 14 Jur. 1077.— H.L. (SC.). 

Whitcher v. Hall, distinguished. 

Sanderson r. Aston (1873) 42 L. J. Ex. 64 : 
L. E. 8 Ex. 73, 78 : 28 L. T. 37> ; 21 W. It. 293. 
— EX. 

pollock, B. — There the surety took care that 
.the terms of the original agreement should be 
made part of his own contract. — p. 67. 

Whitcher v. Hall, adopted. 

Holme v. Brunskill (1878) 47 L. J. Q. B. 610 ; 

3 Q. B. D. 495. 499 ; 38 L. T. 838.— c.A. 

Angero v. Keen (1636) 5 L. J. Ex. 233 : 1 
M. & W. 390. — EX., adopted. 

Kitson r. Julian (1855) 24 L. J. Q. B. 202 : 4 
El. & HI. 854 : 1 Jur. (N.S.) 75 f : 3 W. R. 371.— Q.B. 

Mackin^tJsh v. Wyatt (1814) 3 Hare 562. — 
V.-C., adopted. 

Cooper r. Evans (1867) 36 L. J. Ch. 131 ; L. It. 

4 Eq. 45 ; 15 W. E. 609.— M.R. 

O.O. 


Bonar v. Macdonald (1850) 3 li. L. Cas. 226 : 
14 Jur. 1077 . — (ill.) (s.c.), considered and 
adopted. 

Pybus r. Gibb (1S56) 6 El. k Bl. 902. 913 ; 26 
L. J. Q. B. 41 : 3 Jur. (N.8.) 315 ; 5 W. R. 41. 
— Q.B. 

Bonar r. Macdonald, distingu ished. 

Skillett r. Fletcher (1867) 36 L. J. C. P. 206 : 
L. It. 2 C. P. 469 : 16 L.T. 426 : 15 W. Ft. 870.— 

EX. CII. 

MARTIN, H . — Bonar v. Macdonald , is distin- 
guishable : there the principal debtor was the 
officer of a bank, and his employment was one 
employment ; for when lie, a bank clerk, was 
employed as manager and to discount bills, 
he was appointed to a new office, which was 
an entire thing, and it was impossible to hold 
the sureties responsible for any default as to liis 
; old duLies. — p. 208. 

! Evans v. Bremridge, 2 Kay k J. 174 ; 25 
: L. J. Ch. 102 ; 2 Jur. (N.S.) 134 ; 4 W. R. 161. 
— V.-C.: affirmed. (1856) 8 De G. M. k G. 100 : 25 
; L. J. Cli. 334 ; 2 Jur. (N.S.) 311 ; 4 W. R. 350.— 
| L.J J. 

Evans v. Bremridge. distinguished. 

Cooper v. Evans (1867) 36 L. J. Ch. 481 ; L. It. 
4 Eq. 45 ; 15 W. K. 609.— M.R. 

Evans v. Bremridge, adopted. 

Beckett r. Addyman (1882) 9 Q. B. D. 783, 789 : 
51 L. J. Q. B. 597. — FIELD, J. ; affirmed, c.A. 
COLERIDGE, C.J.. BRETT AND COTTON, L.JJ. 

Evans v. Bremridge, followed. 

Fitzgerald t*. M‘Cowan (1896) [1898] 2 Ir. R. 1. 
— Q.B.D. 

Mayhew v. Crickett (1818) 2 Bwanst. 185 
1 Wils. Ch. 418: 19 R. R. 57.— L.C.; 
applied. 

Smith r. Winter (1838) 8 L. J. Ex. 84 ; 4 
1 M. k W. 454. — ex. ; Newton r. Chorlton (1853) 
i 10 Hare 646: 2 Drew. 333.— -V.-C. ; Phillips -i*. 
Fnxall (1872) 41 L. J. Q. B. 293 ; L. R. 7 Q, B. 
j 666, 677 : 27 L. T. 231 ; 20 W. Fl. 900.— Q.B. 

Mayhew v. Crickett, dicta adopted. 

! Polak r. Everett (1876) 46 L. J. Q. B. 218 : 

; 1 Q. B. D. 669, 674 ; 35 L. T, 350 ; 24 W. It. 689. 

1 Q.B.D. ‘.affirmed, C.A. 
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Mayhew v. Crickett, applied. 

Forbes v. Jackson (1382) 51 L. J. Oh. 690 ; 19 
Ch. D. 615 ; 30 W. B. 652. — HALL; v.-c. ; and 
\\ olmershauseif, In re, Woline^shausen r. 
Wolmershausen (1890) 62 L. T. 541 ; 3S W. E. 
537. — STIRLING, J. 

Wheatley v. Bastow (1855) 24 L. J. Ch. 727 •/ 
7 De G. M. <Jc G. 261 : 3 Eq. E. 765 ; 1 
Jur. (x.S.) 1124; 3 W. R. 540. — L.J.T., 
considered and distinguished. 

Strange r. Fooks (1863) 4 Gift 408 ; 2 N. E. 
507 ; 9. Jur. (n.s.) 943 ; 8 L. T. 789 ; 'll W. R. 
983.-Y.-C. 

Wheatley v. Bastow and Hodgson v. Hodg- 
son (1837) 2 Keen 704: 7 L* J. Ch. o.~ 
3I.R.. (line ux*cd. 

Bolton r. Salmon (1891) 60 L. J. Ch. 239 : 
[1S91 ] 2 Ch. 48 ; 64 L. T. 222 ; 39 W. R. 589. 

CHITTY, J. — For the defendants two cases 
were cited. The first was Wheat I' g v. Pastoic. 
This is not an express dioision on the point. . . . 
On the facts the Court decided that the surety 
was not discharged. But it seems to have been 
assumed throughout the. ease, butli by the 
eminent counsel engaged and by the Court, 

. . . that, if the facts had ; shown a release 
the mortgaged property of the surety would 
have been discharged. The second ' case is 
Jlodfjwn v. Hodgson. There it was held that 
the release of one co-surety discharged the 
security given by the other/ This is in point. 
On principle, 1 can iind no ground £jr the 
proposition that, although the surety's covenant 
is gone by alteration of the contract with the 
principal debtor, yet the security which the 
surety has given remains bound. 


Polak v. Everett (1876) 46 L. J. Q. B. 21 S ; 

1 Q. B. JD. 669 ; 35 L. T. 350 ; 24 W. E. 

689. — c. A., distinguished . 

Rainbow v. Juggins (ESSO) 3 Q. B. D. 13S, 422 ; 
49 L. J. Q. B. 353 ; 42 L. T. 88 ; 28 W. E. 428.— 
31 AN 1st Y, j., ( affirmed . C.A. infra, col. 2579). 

MAxnsTY, j. — It was contended by the counsel 
for the defendant, that Mrs. Eainbow, having 
been warned as she was by the defendant's 
solicitor that if she did not put a value on the 
policy she would discharge the defendant from 
his liability, by not doing so wilfully gave up or 
abandoned the policy, and so discharged the 
defendant from all liability as surety. In sup- 
port uf that contention they cited Polak v. JSverctt. 
in that case the complicated arrangement into 
which the parties had entered, and for the part 
performance of which the defendant had become 
surety, was substantially altered and varied with- 
out the defendant’s consent. No doubt some 
dicta are to be found in the judgments of the 
judges in the Queen's Bench Division, which 
seem in the abstract to be in favour of the 
defendant in the present case, but the ratio deci- 
dendi in Polak v. Pee reft was that to which I 
have already adverted, and 1 do not think it is 
applicable to the present case. The Court of 
Appeal simply said they had no doubt that the 
view taken by the judges of the Queens Bench 
division was correct, and affirmed the judgment. 
I think tin's case is at the most one of neglect 
or omission to put a value, upon the policy, 
assuming it to have some value, when Mrs. 
Rainbow proved her debt, and that in accordance 
with several authorities, including Wu Iff v. Jay, 
the defendant was only discharged from his 
liability as surety to the extent of the value of 
the policy. — p. 142. 


Strange v. Fooks (1863) 4 Cliff. JOS ; 2N. II. 
507: 9 Jur. (N.S.j 943; 8 L. T. 789: 11 
W. E. 983. — V.-C., olt.se r rations adopted. 
Wulff Qtr Woulff) r. Jav (1872) 41 L. J. Q. B. 
322 : L. K. 7 Q. B. 756 : 27 L. T. 118 : 20 W. E. 
logo.— Q.B. 

Strange v. Fooks, distinguished. 

Andrews r. Patriotic Assurance Co. (1886) 18 
L. E. It*. 355, 372 . — ex. l). 

Wulff (or Woulff) v. Jay (1872) 41 L. J. Q. B. 
322 ; L. It. 7 Q. B. 756 ; 27 L. T. IIS ; 20 
W. E. 1030. — Q.B., distinguished. 

Polak r. Everett (JS76) 45 JL. J. Q. B. 369 ; 34 
L. T. 128. — q.b.d. ; (affirmed C.A., infra'); and 
Ecg. r. F ay (1878) 4 L. E. Ir. 606.— C.A. 

Wulff v. Jay. followed. 

Rainbow r. Juggins (1880) 49 L. J. Q B. 353 ; 
5 Q. B. D, 138 : 42 L, T. 88 ; 28 \V. E. 428.— 
3i AN i sty. (affirmed, C.A.). See extract, infra. 

Wulff v. Jay, distinguished. 

Andrews r. Patriotic Assurance Co. (1886) 18 
L. It. Ir. 355, 372. — EX. D. 

Wulff v. Jay, applied. 

YVolinershausen, in re, Wolmershausen r. 
Wolmershausen (1890) 62 L. T. 541 ; 38 W. E. 
537.— STIRLING, J. 


Polak v. Everett, applied. 

Ward r. National Bank of New Zealand (1883) 
52 D. J. P. C. 65 ; 8 App. Cas. 755 ; 49 L. T. 315. 
— p.C. : Carter r. White (1883) 54 L. J. Ch. 132 ; 
25 Cli. D. 666 ; 50 L. T. C*70 ; 32 W. E. 692.- 
C.A. : Dowdcn r. Levis (1884) 14 L. E. Ir. 307.— 
EX. D. 

Polak v. Everett, considered. 

Taylor r. Bank uf New South Wales (1886) 55 
L. J. P. G. 47: 11 App. Cas. 596; 55 L. T. 444. — P.C. 

Polak v. Everett, applied. 

Wolmershausen. In re, Wolmershausen v. 
Wolmershausen (1890) 62 L. T. 541 ; 38 W. B. 
537, — Stirling, J. ; Greenwood i\ Francis (1898) 
68 L. J. Q. B. 228 ; [1899] 1 Q. B. 312 ; 79 L. T. 
624. — C.A. ; and Bex r. Herron [1903] 2 Ir. Ii. 
474, 481.— K.B.D. 

Holme v. Brunskill (1878) 47 L. J. Q. B. 61 0 ; 
3 Q. B. D. 495; 38 L. T. 838.— C.A., 
applied. 

Ward r. National Bank of New Zealand (1883) 
52 L. J. P. C. 65 ; 8 App. Cas. 755 ; 49 L. T. 
315. — p.C. ; Dowden r. Levis (1884) 14 L. E. Ir. 
307.— EX. D. 

Holme v. Brunskill, considered. 

Taylor r. Bank of New South Wales (1880) 55 
L. J' P. C, 47: 11 App. Cas. 596; 55 L. T. 
444.— p.c. 


Hitchcock v. Humphrey (1843) 12 L. J. C. P. 
235 : 5 Man. & G. 559 ; 6 Scott (n.r.) 
5JO ; 7 Jur. 423. — C.P., adopted. 

Carter r. White (1883) 54 L. J. Ch. 138 : 25 
Ch. D. 666 ; 50 L. T, 670 ; 32 W. E. 692.— C.A. 


Holme v. Brunskill, folio wetL 
BaynUm v. Morgan (1888) 57 L.tf, Q. B. 465 ; 
21 Q. B. D. 101, 103 ; 59 L. T. 478 ; 52 J. P. 710. 
— Q.B.D. ; affirmed. (188S) 5S L. J. Q. B. 139 ; 22 
Q. B. D. 74 ; 37 W. It. 148 : 53 J. P. 100,— C.A. 
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Holme v. Brunskill, applied. 

Dolton ?\ Salmon (1891) 60 L. J. Cli. 239: 
[1 m J 2 Cli. 48 : 04 L. T. 222 : 89 W. B. 5S9.— 
chitty.j. : and Hex t. Herron [1903] 2 Ir. R. 
474.— K.B.D. 

Rainbow v. Juggyis (1870) 49 L. J. Q. B. 
71 S : 5 Q. B. X). 422 : 42 L. T. 340 ; 29 
W. K. 130: H J. P. 829. — C.A., applied. 
Wohaerskausen. In re. Wolmorshausen r. 
Wolmersliausen (1890) 02 L. T. 541 ; 38 W. II. 
537. — STIRLING, J. 

Carter v. White (1883) 51 L. J. Oh. 138: 
25 Ch. D. 000 : 50 L. T. 070 : 32 W. 11. 
092. — C.A.. applied. 

Wolmershausen. In re, Wolmershausen c. 
Wolmershausen. (189U) 02 L. T. 541 : 38 W. K. 
537. — 8TIKLING. J. : Barber r. Mackrell (1892) 
68 L. T. 29 ; 41 W. 11. 341 : 2 11. 72.— C.A. 

Ward v. National Bank of New Zealand 
(1888) 52 L. J. P. O. 05 : 8 App. Cas. 755 : 
49 L. T. 315.— r.c.j applied. 
Wulmorsliauseii, In re, W olmershausen v. 
Wolmershausen (1890) 00 L. T. 541 : 88 \V. H. 
537. — Stirling, .r. 

Merchants' Bank v. Maud. IS W. K. 312. — 
W-C. ; re rented; (1871) 19 W. R. 057. — L.C. 

Cowper v. Smith (1838) 4 MAW. 519.— 
EX., ft dl ourd. * 

Union Bank of Manchester r. Beech (1805) 34 
L. J. Ex. 133 ; 3 H. A O. 072 ; 12 L. T. 499 : 
13 W. R. 922.— ex. 

Williams v. Owen (1843) 13 L. J. Ch. 105 : 
13 Sim. 597 ; 7 Jur. 1147. — v.-c.. qua x- 
t ioned. 

Forbes/*. Jackson (1882) 51 L. J. Ch. 090; 
19 Ch. D. 015 : 30 W. E, 052. 


j Bowker v. Bull, jolt awed. 
j Kirkwood's Estate, In re (LS78) I L. B. Is*, 
I 108, — FLAX AG AX. J. 

• * 

Newton v. Chorlton (1S53) lo Hare 040 ; 2 
! Drewry 333 : 1 W. B. 200. — v.-c.. doe bled. 

! Pledge /*. Buss (1800) Johns. 003 : OJur. (x.s.; 

I 095. — wood, v.e. 

Newton v. Chorlton. applied-. 

Wart* r. Shuttle worth (1800) 29 L. J. Ex. 
229: 7 H. & X. 353 ; 7 Jur. (N.S.) 945; 5 

j L. T. 5s : 10 W. B. 132. — EX. CH. 

j Newton v. Chorlton. a at foil meed. 

I Caiupbell /*. Bothwell (1877) 38 J.. T. 33; 47 
| L. J. Q. B. 144. 

DJ?NMAN. J, — I have felt great doubt whether 
I ought not to adhere to the doctrine laid down 
in Xewton v. Chorlton. but, upon the whole. 1 
[ think it more probable that Pledge v. Buss. 

J though not raising the same point, contains the 
j expression of the final opinion of the Courts of 
Equity (including that of Wood, V.-C.) than the 
decision of Xeirtou v. Chorlton. I find that 
Xewfon v. Chorlton. has been treated as over- 
ruled in the last three editions of White A 
Tudors L. C., and I can see nothing unreason- 
able in the doctrine that a surety is discharged 
if the creditor has so dealt with any security he 
possesses that lie cannot on payment by the 
surety give him ail the securities he possesses, 
whether in existence at the time of the contract 
of suretyship or subsequently, in the same con- 
dition as they were when he first acquired them. 

Newton v. Chorlton, considered. 

Duncan, Fox A Co. r. North and South 
Wales Bank (1880) 50 L. J. Ch. 355 ; 6 App. Cas. 
11 ; 43 L. T. 706 : 29 W. B. 763.— H.L. (e.). 


hall, v.-C. — Duncan, Foie / Co. v. Xorth and 
South Wale* Bank (infra, col. 2581) was decided 
by the Court of Appeal, who reversed the decision 
of Little, V.-C., and it afterwards went to the House 
of Lords, who, though they reversed the decision 
of the Court of Appeal (which had proceeded upon 
some supposed distinction between the ordinary 
case of suretyship and that of a suretyship 
arising out of a bill transaction), did not say 
anything which affected the principles laid down 
in the judgment of the Master of the Bolls, 
which is all 1 desire to ’notice in that case. I 
consider that the principle laid down in that case 
is perfectly plain and right, and also that the de- 
cision in William* v. Oicen must be now no longer 
considered as law after the cases to which I have 
referred. I decline to recognise it. — p. 694. 

Williams v. Owen, eonxidered. 

Dawson r. Bank of Whitehaven (1877) 46 
L. J. Cli. 545 ; 4 Ch. D. 939 ; 36 L. T. 310 : 25 
W. E. 582. — BACON, v.a (reversed c.A.). 


Newton v. Chorlton, observed upon and 
approved. 

Forbes /*. Jackson (1882) 51 L. J. Ch. 690 : 19 
Ch. D. 615 ; 30 W. R. 652. — HALL, V.-C. 

Newton v. Chorlton, ful hired. 

Nicholas r. Ridley (1903) 73 L. J. Ch. 145 ; 
[1904] 1 Ch. 192. — C.A. WILLIAMS, L.J., 
dissenting. 

Pledge v. Buss (ISGU) Johns. 663 ; 6 Jur. 
(x.s.) 695. — wood, v.-c. 

Followed , Campbell r. Bothwell (1877) 47 
L. J. Q. B. 144 : 38 L. T. 33. — DEN MAX, j. (see 
extract, supra') ; referred to. Forbes r. Jackson 
(1 S82) 51 L. J. Oh. 690: 19 Ch. D. 615; 30 
W. B. 652.— HALL, V.-c. 

Holland v. Teed (1848) 7 Hare 5(j.— v.-c., 
considered a rid a ppl i ed . 

Sherry, In re, London and County Banking Co. 
r. Terry (1884) 53 L. J. Ch. 404 ; 25 Ch. D. 6*92 ; 
50 L. T. 227 : 32 W. II. 394.— C.A. 


Williams ■/*. Owen, disapproved. 

Kirkwood’s Estate, In re (1878) 1 L. E. Ir. 
1 OS.— FLAX AG AX. J. 

Williams v. Owen, held overruled. 

Nicholas r. Ridley (1903) [1904] 1 Ch. 192 : 73 
L. J. Ch. 1 15. — byune, J. : affirmed c.A. 

Bowker v. Bull (1850) 20 L. J. CD. 47 : 1 
Sim. (X.S.) 29 : 15 Jur. 4. — V.C., eonsidcred. 
Farebrother r. Wodehuuse (1856) 26 L. J. Ch. 
81 ; 23 Heuvt 18; 2 Jur. (X.S.) 1178 : 5 W. R. 
12 . — m.k. ; and Dawson r. Bank of Whitehaven 
(1877) 46 L. J. Ch. 545 ; 4 Ch. D. 639 ; 36 L. T. 
310 : 25 w. B. 582. — BACON, V.-C. (reversed C.A.). 


Lake v. Brutton (1856) 25 L. J. Ch. 842 ; 
8 De C. M. O. 440 ; 18 Beav. 134 ; 
2 Jur. (x.8.) 835. -L.JJ., referred to. 
Campbell v. Bothwell (1877) 47 L. J. Q. B. 
144- ; 38 L. T. 33.— DENMAN, J. 

Lake v. Brutton considered. 

Forbes v. Jackson (1882) 51 L. J. Ch. 690 ; 
19 Ch, D. 615 ; 30 W. B. 652. —HALL, V.-c. 

Pearl v. Deaeon (1857) 26 L. J. Ch. 761 : 
1 De G. A J. 461; 3 Jur. (N.S.) 1187; 
5 W. K. 793. — L.JJ. ; affirming 24 Beav. 
188. — M.B., applied. 

Watts v. Sliuttleworth (I860) 29 L. J. Ex. 229 ; 

82 -2 



2581 


PRINCIPAL AND SURETY. 


2582 


7 H. & N. 353 ; 7 Jur. (N.S.) 945 ; 5 L. T. 58; 10 
W. R. 132.— EX. CH. 

Pearl Beacon, followed. 

Coates r. Coates (1864) 33 L. J. Ch. 448 : 3 
N. R. 355 : 10 Jur. (n.S.) 582 : 9 L. T. 795 ; 12 
W. E. 634. — Al.E. 

Pearl v. Beacon, referred to. 

Campbell r. Bothwell (1877) 47 L. J. Q. IS. 
144, 146 ; 38 L. T. 33.— DENMAN, J. 

Pearl v. Beacon, adopted. 

Kinnaird r. Webster (1878) 4S L. J. "Ch. 348 ; 
10 Ch. D. 130 : 30 L. T. 494: 27 W. H. 212.— 
BACON, v.-c. 

Pearl v. Beacon, considered. # • 

Duncan, Fox & Co. r. North and South Wales 
Banlc (1880) 50 L. J. Ch. 355 : 6 App. Cas. 11 : 
43 L. T. 706 ; 20 W. II. 763.— H.L. (Ed ; Forbes 
v. Jackson (1882) 51 L. J. Ch. 600 : 10 Cli. D. 
615 ; 30 W. 11. 652.— HALL, V.-C. 

Pearl v. Deacon, considered and applied. 

Ward r. National Bank of New Zealand (1883) 
52 L. J. P. C. 65. 69 : 8 App. Cas. 755. 765 : 40 
L. T. 315. — p.c. 

Pearl v. Beacon, inapplicable. 

Sherry, In re. London and County Banking 
Co. v. Terry (1884) 53 L. J. Ch. 401 ;* 25 Ch. J). 
692, 702 : 50 L. T. 227 : 32 W. It. 304.— C. A. 

selborne, L.c. — Therefore we. are remitted to 
the question whether there was here an express 
or an implied contract to appropriate these 
monies in reduction of the secured or guaranteed 
debt. If there was. of course, that contract 
could not be defeated by any mode of keeping 
the account which the creditor might prefer: 
the contract must prevail : and in that case, no 
doubt, the principle of Pearl v. Beacon which 
dealt with securities (and I agree that moneys 
which by contract arc appropriated to a par- 
ticular purpose stand as regards the surety on 
the same footing as securities) would be appli- 
cable. [His lordship then went on to show that 
there was not in the case before him either an 
express or an implied contract to appropriate 
payments received subsequently to the termina- 
tion of the guarantee towards the guaranteed 
debt.] 

Pearl v. Deacon, considered. 

Tavlor r. Bank of New South Wales (1886) 55 
L. J. P. C. 47 : 1 1 App. Cas. 596 : 55 L. T. 444. 
—P.C. 

Kinnaird v. Webster (1878) 48 L. J. Ch. 

348 : IU Ch. D. 139: 39 L. T. 494; 27 

' W. E. 212. — v.-C., distinguished. 

Booth, In re. Browning r. Baldwin (1879) 4«> 
L. T. 248 ; 27 W. II, 645. 

BACON, v.-c. — The case of Kinnaird v. Webster 
. . . was of a totally different character; there 
upon the terms of the contract fairly read and 
interpreted I came to the conclusion that the 
intention of the parties was that only if enough 
money was not paid in by the principal debtor, 
was the guarantor to be looked to for payment : 
and enough money did come in. — p. 249. 

Duncan, Fox & Co. v. North and South 
Wales Bank. 48 L. J. Ch. 376 : 11 Ch. D. 88 : 40 
L. T. 371 ; 27 W. K. 521.— C.A. : reversed. (lK8u) 
50 L. J. Ch. 355 ; 6 App. Cas. 1 ; 43 L. T. 706 ; 
29 W. B. 763.— HX. (e.). 


Duncan, Fox & Co. v. North and South 
Wales Bank (supra, in c.A.), principle* 
recognised. 

Forbes v. Jackson (18S2) 51 L. J. Ch. 690 ; 19 
Ch. D. til 5 ; So W. It. 652.— HALL, v.-c. See 
extract, supra, col. 2579. 

Duncan, Fox & Co. v. North and South 
Wales Bank, observations applied. 

Nicholas i\ Ridlev (1903) 73 L. J. Cli. 145 : 
[1904] 1 Ch. 192. 2ll ; 89 L. T. 653 ; 52 W. It. 
226. — C.A. 

Gifford, Ex parte (1802) 6 Yes. jun. 805, 
80S ; 6 R. It. 53. — L.C., questioned. 
Nicholson r. Revill (1836) 4 A. k E. 675 : 0 

N. & M. 192 ; 1 H. k W. 756 ; 5 L. J. K. B. 129. 

— K.B. 

DENMAN, C.J. (for the Court). — This view can- 
not perhaps be made entirely consistent with all 
that is said by Lord Eldon in the case of Kr 
parte G [fiord" where his lordship dismissed a 
petition to expunge the proof of a surety against 
the estate of a co-surety. But the principle to 
which we have adverted was not presented to his 
mind in its simple form, and the point certainly 
did not undergo much consideration. For some 
of the expressions employed would seem to lay 
it down that a joint debtee might release one of 
hfis debtors, and yet, by using some language of • 
reservation in the agreement between himself 
and such debtor, keep his remedy entire against 
the others, even without consulting them. If 
Lord Eldon used any language which could be 
s« i interpreted, we must conclude that lie either 
did nor guard himself so cautiously as he 
intended, or that he did not lend that degree of 
attention to the legal doctrine connected with 
the case before him. which he was accustomed 
to afford. — p. 683. 

Gifford, Ex parte, qd opted. 

Davies r. Humphreys (1840) 9 L. J. Ex. 268 : 

6 M. k W. 153: 4 Jur. 25n. — ex. ; Kearslev r. 
Cole (1846) 16 L. J. Ex. 115 : 16 M. k W. 128. 
— KX. (aw extract, infra) ; Thompson r. Lack 
(1846) 16 L. J. O. E. 75 ; 8 C. B. 540.— CLP. 

Gifford, Ex parte, considered. 

Webb r. Hewitt (1857) 3 Ivay & J. 438. — 
wood, v.-c. : Bateson r. Gosling (1871) 41 L. J. 

O. P. 53 ; L. R. 7 C. P. 9. 13 ; 25 L. T. 570 : 20 
W. R. 98. — C.P. 

Gifford, Ex parte, applied. 

Snowdon. In re and Ex parte (1881) 50 L. J. 
Ch. 540 : 17 Ch. D. 44. 48 : 44 L. T. 830 ; 29 
W. R. 65 h — c.A. See extract, post, col. 26 1 0. 

Gifford, Ex parte, explained. 

Wolmershausen, In re. Wolmershausen r. Wol- 
j mershausen (1890) 62 L. T. 541 ; 38 W. R. 537. 
—Stirling, j . 

Gifford, Ex parte, considered. 

Wolmershausen r. Cfullick (1 893) 62 L. J. Ch. 
773 ; [1893] 2 Ch. 514 ; 3 R. 610 ; 68 L. T. 753. 
— WRIGHT. J. 

Renton, In re, Glendinning, Ex parte (1 SI 9) 

. 1 Buck. 517. — L.C,, applied. 

| Bell r. Shuttle worth (1841) 10 L. J. C. P. 
i 239 ; mint. Bell ■/*. Banks, 3 Man. fc G. 258 ; 3 
1 Scott. N. R. 497—0.1*. : Bateson r. Gosling (1871) 
L. R. 70. P. 9, 14 : 41 L. J. O. P. 53 ; 25 L. T. 
570; 20 W. R. 98.— C.P. 
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Nicholson v. Revill (1S36) 5 L. J. K. B. 
120 : 4 A. Sz E. 675 ; 6 X. & M. 102 ; 1 H. 
Ac TV. 756. — K.B.. distipguished and dicta 
J [sap veered. 

Thompson r. Lm-k (1816) 16 L. J. V. P. 75 ; 
55 t\ B.540.— C.p. 

Nicholson v. Revill. rum mental an. 

Kearslev /-.Cole (1816) 16 M. Ac TV. 12*; 16 
L. J. Ex. 115.— EX. 

p alike, 33. (for the Court). — Some remarks, in- 
deed. have been made by Lord Denman, in the 
ease of Xieholson v. Itcclll. oil the doctrine of 
Lord Eldon in. Sc parte Gifford, throwing doubt 
on its correctness, on the supposition that Lord 
Eldon had held that a creditor could release one 
joint and several debtor, and hold another liable 
by a reserve of remedies ; which would certainly 
be against the decision in Gheetham v. Ward. (I 
Bos. & P. 630). unless the instrument of release 
could, by reason of the context, be construed to 
be a covenant not to sue, as it was in the case of 
Solb y v. Forbes (2 Brod. & B. 38). But we con- 
sider it clear that Lord Eldon meant only to 
apply the doctrine to cases where there was no 
release, but a composition, or giving time, not 
amounting to a release, which is the present- 
case : and with reference to it. the rule laid down 
by Lord Eldon is not impeached by Lord 
Denman’s remarks. — p. 136. * 

Nicholson v. Revill and Rogers v. Payne 
(1768) 2 Wils. 376, n. — C.P., discussed and 
applied. 

Webb r. Hewitt (1857) 3 Kay & J. 438. — 
WOOD, v.-c. 

Nicholson v. Revill, referred to. 

Bateson r. Gosling (1871) 41 L. J. C. P. 53 ; 
L. R. 7 0. P. 9, 13 : 25 L. T. 570 ; 20 W. K. 98. 
— C.P. ; Simpson r. Henning (1 S 75) 44 L. J. Q. B. 
143 ; L. 11. 10 Q. B. 406. 418 ; 33 L. T. 508.— 
EX. CH. * 

Nicholson v. ReviU, rule explained. 

Armitage. In re, Halifax Joint Stock Banking 
Co., Exparte (1876) 35 L. T. 554 ; 25 W. IL 83. 
— BK. 

Nicholson v. Bevill, applied. 

Armitage, In re, Good, Ex parte"(LS77) 46 L. J. 
Bk. 65. 68 ; 5 Ch. D. 46, 55 ; 36 L. T. 338 ; 25 
TV. R. 422. — BACON, C.J. : affirmed in C.A. 

Nicholson v. Bevill, distinguished . 

Cardwell v. Smith (1886) 2 T. L. R, 779.— 
Q.B.D. ; and Wolmershausen, In re, TVolmer- 
shausen r. Wolmershausen (1890) 62 L. T. 541 : 
38 W. R. 537. — STIRLING, J. 


; Solly v. Forbes (1820, 2 Br. k B. 38 ; 4 Moore 
j 148 ; 22 R. R. 641.— followed. 

Thompson r. Lack (1846) 16 L. J. C. P. 75 : 3 
; C‘. B. 540.— G.r. ' • • 

- Solly v. Forbes, referred to. 

i Kearslev /'.Cole (IS 16) 16 L. A. Ex. 115: 16 
; M. A TV. i 28 .— fix. 

Solly v. Forbes, adopted. 

■ Trice r. Barker (I«5r>) 24 L. J.Q. B. 130 ; 1 El. 
! Ac Bl. 760 ; 3 (\ L. R. 927 ; 1 Jnr. (x.s.) 775. — Q.B. : 

: Green /*. TVvun (1868) 3S I,. ,J. ch. 76 ; L. R. 7 

- Eq. 28. 32 : il> L.T.55 8.-V.-C.: (affirmed. (i860) 

: 38 L. 4. Ch. 220 : L. R. 4 Ch. 204 : 20 L. T. 131 ; 

17 \V. 11.385. — L.C. ) 

Solly v. Forbes, referred- to. 

Hooper r. Marshall (1869) 39 L. J. C. P. 14 : 
L. R. 5 C. P. 4 ; 21 L. T. 639.— C.P. 

Solly v. Forbes, adopted. 

Bateson /*. Gosling (1871) 41 L. J. C. P. 53 : 

L. IL 7 C. P. 9: 25 C. P. 570 ; 20 TV. R. 98. 
—C.P. 

Lewis v. Jones (1834) 3 L. J. (o.s.) K. B. 
270 : 4 B. & C. 506 ; 6 I). & R. 567 ; 28 
R. R. 360. — K.B., referred to. 

Kearslev r. Cole (1846) 16 L. J. Ex. 115 : 16 

M. k TV. 128. -ex. 

Lewis v. Jones, adopted. 

Bateson r. Gosling (1871) 41 L. J. C. P. 53 ; 
L. R. 7 C. P. 9 ; 25 C. P. 570 ; 20 TV. B. 9S. 

—C.P. 

Kearsley v. Cole (1846) 16 L. J. Ex. 115 ; 3 6 
, M. & TV. 128.— EX., doubted. 

Owen r. Homan (1851) 20 L. J. Ch. 314 ; 3 
Mac. & G. 378.— L.C., affirmed, (1853) 4 H. L. 
Cas. 997 : 1 Eq.R.370 : 17 Jur. S61. — H.L. (E,). 

Kearsley v. Cole, adopted. 

Price r. Barker (1855) 24 L. J. Q. B. 130 : 4 
El. & Bl. 760 ; 3 C. L. R. 927 ; 1 Jur. (n. S.) 775. 

—Q.B. 

Kearsley v. Cole, followed . 

TVebb r. Hewitt (1857) 3 Kav k J. 438. — Y.-C. : 
Green r. Wynn (1869) 38 L. J*. Ch. 220 ; L. B. 

4 Ch. 204 ; 20 L. T. 131 ; 17 TV.R. 385.— L.C. 

Kearsley v.Cole and CowperV. Green (1841) 
10 L. J. Ex. 346 ; 7 M. k TV. 638.— EX., 
adopted. 

Bateson e. Gosling (1871) '41 'L. J. C. P. 53 ; 
L. R. 7 C. P. 9 : 25 L. T. 570 ; 20 W. B. 98. 
— C.P. 


Nicholson v. Bevill, adopted. 

Blyth /*. Eladgate (1890) 63 L. T. 546, 553. — 
STIRLING, J. 

Boultbee v. Stuhhs (1811) 18 Ves. 20; 13 
R. B. 141. — L.C., appeared. 

Kearslev r. Cole (1846) 16 L. J. Ex. 115 ; 16 
M. & TV. 128. — EX. 

Boultbee v. Stnbbs, referred to. 

Tucker v. Laing (1856) 2 Kay & J. 745. — 
wood, v.-c. ; Maingay v. Lewis (1870) Ir. R. 5 

0. L. 229. — EX.J3H. ' 

• 

Boultbee v. Stubbs, applied. 

Bateson r. Gosling (1871) 41 L. J. C. P. 58 ; 

1, P v . 7 C. P. 9 ; 25 L. T. 570 : 20 TV. B, 9S.— C.P. 


Kearsley v. Cole, approved . 

Cragoe v. Jones (1873) 42 L. J. Ex. 6S ; L. B. 
8 Ex. 81 ; 28 L. T. 36 ; 21 TV. B. 408.— ex. 

Kearsley v. Cole, applied. 

Wolmershausen, In re, Wolmershausen c. Wol- 
mershausen (1890) 62 L. T. 541 ; 38 TV. R. 537. 
—STIRLING. J. 

Wyke v. Rogers (1852) 21 L. J. Ch. 611 ; 
1 De G. M. & G. 408. — L.c., adopted. 
Boaler v. Mayor (1865) 34 L. J. C. P. 230 ; 19 
C. B. (N.S.) 76 ; 11 Jur. (n.s.) 565 ; 12 L.T. 457; 
13 TV. R. 775. — C.P. ; Oriental Financial Corpora- 
tion v. Overend, Gurney & Co. (1871) L. R. 7 
Ch. 142, 147, n. ; 41 L. J. Ch. 332 : 25 L. T. 813. 
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— HATHEHMY. Tj.c. : Wolmershausen, In re, 
Wolmershausen r. Wolmershausen (1890) 62 L. T. 
541 : 38 W. R. 537. — STTBLIXG. .t. 

Webb y . Sewitt (1857) 3 K. & J. 43$.— v.-c., 
obsp.rvati on s applied. 

Boaler v. Mayor (1865) 34 L. J. 0. P. 230 : 19 
C. B. (N.S.) 76; 11 Jur. (N.S.) 505: 12 L. T. 
457 ; 13 W. R. 775.— C.P. 


Muir v. Crawford (1875) L. R. 2 II. L. So. 
458. — H.L. (SC.), followed. 

Jones r. Whitaker (1887) 57 L. T. 216. — c.A. 

Green v. Wynn (18G9) 38 L. J. Oh. 220 : 
L. R. 4 Oh. 204 ; 20 L. T. 131 : 17 IV. R. 
385. — L.C.. adopted. 

Bateson r. Gosling (1871) 41 L. J. 0. P. 53. 55 ; 
L. Pi. 7 C. P. 9, 14 ; 25 L. T. 570.— C.P. 


Webb v. Hewitt, explained. 

Green r. Wynn (1808) 38 L. J. Oh. 70 ; L. II. 
7 Eq. 28 ; 19 L. T. 553. — V.-C. ; affirmed, (I860) 
38 h. J. Ch. 220 : L. R. 4 Ch. 204 ; 20 L. T. 131 ; 
17 W. R. 385.— L.C. 

GIFFAPJD. V.-C. — Tlie question in this ease is. 
whether the plaintiff, who is a surety, is released 
or not. If he is released, of course lie is entitled 
to an injunction ; if he is not released, his hill 
must be dismissed. Now. the first and main 
authority relied upon on the part of the plaintiff 
is II 'ebb v. Hewitt. I have only to say this, as 
to the decision in Wcbh v. Hewitt. that it seems 
to me to proceed entirely upon this view of the 
transaction, that there had been a conrraet be- 
tween the principal debtor and the principal 
creditor that a certain transaction should amount 
to payment and to extinguishment : and. that 
being so, it renders it unnecessary to allude to 
that case further, for it has no application to 
the present. — p. 77. 

Webb r. Hewitt, followed. 

Bateson r. Gosling 71871) 41 L. J. 0. P. 54 : 
L. R. 7 C. P. 9 : 25 L. T. 570; 20 W. R. 98.— 
C.P. 

Webb v. Hewitt, referred to. 

Ellis r. Wilmot (1874) 44 L. J. Ex. 10; L. R. 
10 Ex. 10, 17 ; 31 L. T. 574 ; 23 W. R. 214.— EX. 


Green v. Wynn, diet am applied. 

Forbes r. Jackson (1882) 51 L. J. Oh. 690. 694 ; 
1 19 Ch. D. 615 ; So W. R. 652. — HALL, V.-C. 

Green v. Wynn, applied. 

Whiteliouse, In re. Whitehouse r. Edwards 
i 1 1887', 57 L. J. Ch. ItVl : 37 Ch. D. 683 : 57 L. T. 
761 : 36 W. R. 181.— STIRLING, J. 

: Bateson v. Gosling (1871) 41 L. J. C. P. 54 : 

L. R. 7 C. P. 9 : 25 L. T. 570 : 20 W. R. 
j 98. — C.P.. appeared. 

Cragne r. Jones (1873) 42 L. J. Ex. 68 : L. R. 
; 8 Ex. 81 : 28 L. T. 36 : 21 IV. R, 408 .— ex. 

Bateson v. Gosling and Cragoe v. Jones, 

considered and d 1st I nan l shed . 

Ellis r. Wilmot (1874) 44 L. J. Ex. 10: L. R. 
! 10 Ex. 10; 31 L. T. 574 ; 23 W. R. 214. — LX. 

Bateson v. Gosling, applied. 

\ 1 Whirehouse, In re. Whitehouse r. Edwards 
(1887) 57 L. J. Ch. 161 : 37 Cli. D. 683, 694 : 57 
.L. T. 761 : 36 W. R. 181,— STIRLTNG, J. 

Bateson v. Gosling, roll meed. 

Duck r. Mayeu (1892)* [1892] 2 Q. B. 511 : 67 
L. T. 547 ; 41*W. R. 56.— C.A. 

Browne v. Carr (1827) 2 Russ. 600. — ELDON, 
L.C. See S. C. in C.P., 'Infra. 


Webb v. Hewitt, explained and distin- 
guished. 

Muir r. Crawford (1875) L. Pi. 2 H. L. (8c.) 
456, 459.— H.L. (SC.). 

LOUD hatherley. — L ooking at the report of 
that case, I see exactly what occurred there. 
The discharge was not in the form in which it is 
here — that is to say, taking part payment and 
discharging the rest, but there was a purchase 
by the creditor of all the property of the prin- j 
eipal debtor, and that property so acquired by 
the creditor was taken in discharge of the debt 
that was due to him : and though he said that 
there ought to have been in the deed that which 
there was not, namely, a clause reserving his 
rights against the surety, and that such a clause 
had been omitted by mistake, I held that, had 
it been there, the rule would not have been 
applicable to a case where it is impossible 1o say 
how r much the debtor’s estate was worth, or to 
say that it exceeded, or that it fell short of the 
amount of the debt in question. The creditor 
had taken it for what it was worth, and had 
taken it in satisfaction. Therefore, my lords, 
the questions which have been argued here could 
not possibly arise in such a case as that. 

Webb v. Hewitt, explained. 

Steeds «r. Steeds (1889) 58 L. J. Q. B. 302 ; 22 
Q. B. D. 537 : 60 L. T. 318 ; 37 W. R. 37$.— 
HUDDLESTON, B. and WILLS, J. 

Webb v. Hewitt, rtf erred, to. 

Wolmershausen, In re. Wolmershausen r. Wol- 
mershausen (1890) 62 L. T. 541, 546 ; 38 W. R. 
537.— STIRLING. J, 


Browne v. Carr (1831) 9 L. J. (o.s.) C. P. 
144 : 7 Bing. 508 ; 5 M. & P. 497. — C.P., 
approved and ftilowed. 

Ellis r. Wilmot (1874) 44 L. J. Ex. 10 : L. R. 
10 Ex. 10 ; 31 L. T. 574 : <28 W. R. 214.— EX. 

Browne v. Carr, adopted. 

Beckett r. Addyman (1882) 9 Q. B. D. 783, 
790 ; 51 L. J. Q. B. 597. — FIELD, .7., affirmed C.A. 

Barclay v. Lucas (1783) 1 Term Rep. 291. n. ; 
3 Dougl. 321 : 1 R. R. 202, n.— k.B.\ 
questioned. 

Weston r. Barton (1832) 4 Taunt. 673 ; 13 
R. R. 726. 

MANSFIELD, c.J. (for the Court).— This, then, 
being the construction of the instrument from 
almost all the cases — in truth we may say, from 
all — (for, though there is one adverse case of 
Barclay v. Lucas, the propriety of that decision 
has been very much questioned), it results that 
where one of the obligees dies the security is at 
an end. — p. 681. 

Barclay v. Lucas, considered. 

Backhouse r. Hall (1865) 11 Jur. (N.S.) 562 : 
34 L. J. Q. B. 141 : 6 B. & 8. 507 : 12 L. T. 375 : 
13 W. R. 654.— Q.B. 

BLACKBURN, J.— In Chitty on Contracts, 473, 
7th ed., it is said, u Before* the 19 & 20 Viet! 
c. 97, it appears to have been held, that when 
the security is given to a house^e.y., to a bank- 
ing house, and not to the members of the firm 
by name, the surety would continue liable, not- 
withstanding a change of partners” : citing 
Barclay v. Lucas, Metcalfe v. Bruin (12 East, 
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400). and per Cur., Chapman v. Brekington 
(3 Q. B. 703. 722}. And in the nore to the 
above passage it is said. Barclay t. Tunis has 
been doubted (see 1 X. R. 42 : 4 Taunt. (7s 1) : 
but It gives the true principle, viz., that if the 
words show an intention that the security should 
continue, notwithstanding the accession of a new 
partner, the surety shall be liable." 

[Counsel for defendant urged that Barrlay v. 
Lucas was entirely overruled by Weston v. 
Barton (4 Taunt. 673) and Simson v. Gmhe 
(8 Moore. 588).] 

BLACKBURN. j. — At all events, the case is 
treated as good law in the notes to Lord Aril not on 
v. Me y rich (2 Wms. Saund. 414). and seems to 
have been accepted as such by Mr. Justice 
Patteson, in his edition of the work. — p. 563.) 

Hassell v. Long (1814) 2 M. & S. 363. — 
k.b. : and Bellairs v. Ebsworth (1811) 3 
Camp. 53 ; 13 R. R. 750. — K.B., considered 
and applied. 

London Assurance Corporation i\ Bold (1844) 
34L.J. Q.B. 50; 6Q.B.514; S Jur. 1118.— Q.B. 

Bellairs v. Ebsworth and London Assurance 
Corporation v. Bold (supra'), adopted. 

Mills r. Alderbury Union (1849) IS L. J. Ex. 
232 ; 3 Ex. 590. — EX. 

Bellairs v. Ebsworth and London AssuraiJce 
Corporation v. Bold, observed upon. 
Montefiore r. Lloyd (1863) 33 L. J. C. P. 49; 
15 C. B. (N.S.) 203 : 9 Jur. (N.S.) 1245; 9 L. T. 
330 : 12 W. R.' S3.— c.P. 

Bellairs v. Ebsworth, distinguished. 

Leathley r. Spver (1870) 39 L. J. C. P. 299, 
303 ; L. R. 5 C. P. 595. 602 ; 22 L. T. 821.— C.P. 

Woodcock v. Oxford and Worcester Ry. 
(1853) 1 Drew. 521 KINDERSLEY, v.-C., 
followed . • 

Koyes r. Pollock (iSS4) 32 Ch. D. 53. 57.— 
PEARSON. J. ; partly affirmed- and partly re- 
versed. (1886) 55 L.’ J. Ch. 313 ; 32 Ch. D. 53 : 
54 L. T. 473 ; 34 W. R. 383.— C.A. 

Montefiore v. Lloyd (1863) 15 C. B. (n.s.) 
203 : 33 L. J. C. P. 49 ; 9 Jur. (N.s.) 
1245; 9 L. T. 330 : 12 W. R. 83.— C.P. . 
applied. 

Leathley r. Spyer (1S70) 39 L. J. C. P. 299 ; 
L. R. 5 C.‘ P. 595 ; 22 L. T. 821.— C.P. 

Arlington (Lord) y. Merricke (1671) 2 Wins. 
Saund. 403, 410, n. 4, distinguished . 
Hickinbotham r. Leach (1842)' 11 L. J. Ex. 
341 ; 10 M. <fc W. 361 ; 2 D. (N.S.) 270.— EX. 

Arlington (Lord) r. Merricke, applied. 
Chapman r. Beckington (1S42) 12 L. J. Q. B. 
61 ; 3 Q. B. 703 ; 3 G. & D. 33 ; 7 Jur. 62.— Q.B. 

Arlington (Lord) y. Merricke. See 
L. & N. W. Ry. i\ Whinray (1854) 23 L. J. 
Ex. 261 ; 10 Ex. 77 ; 2 C. L. R. 1207 ; 2 W. R. 
523.— EX. 

Arlington (Lord) y. Merricke, distinguished . 
Oswald t. Berwick Corporation (1856) 25 
L. J. Q. B, .>83 ; 5 H. L. Cas. 856 ; 2 Jur. (n.s.) 
743 ; 4 W. R. 738.— H.L. (e.). 

THE LOBD CHANCELLOR.— But that case 
urned upon the particular nature of the recital. 


The recital in that cn-e wn«, that the party 
appointed had been a»?p. anted n p-istjur.^er for 
the space of six months : and there the 1 wind was 
emidirioiied upon his duly performing :hc* duties 
of the said office so long as h* ?';*dl conrinne 
pi -st master. . . . Looking at t!:e true con"T ruc- 
tion of the instrument, all the parts being taken 
together, it is clear that what they f the sureties] 
meant to bind themselves for was, fdr the holding 
of office daring the time mentioned in the recital. 
But of course it is competent to parties to make 
themselves liable to a future appointment, if they 
think fit. 

Arlington (Lord) v. Merricke, applied. 
Skillet t r. Fletcher (1867) 36 L. J. C. P. 206 ; 
L.-R. 2 C. P. 469. 172 ; 16 L. T. 426 : 15 W. R. 
876 . — ex. t'H. ; Harper r. God sell (1870) 39 
L. J. Q. B. 185; L. R. 5 Q. B. 422. 427; 18 
\W R. 954. — Q.B. 

Arlington (Lord) v. Merricke, referred to. 
Danbv /*. Courts (1885) 54 L. J. Ch. 577 ; 29 
Ch. D. 500, 515 ; 52 L. T. 401 ; 33 W. R. 559.— 

KAY, J. 

Bamford v. lies (1848) 18 L. J. M. 0. 49 ; 3 
Ex. 38o. — ex., distinguished. 

Frank r. Edwards (1852) 22 L. J. Ex. 42 ; 8 Ex. 
214 .— ex. 

Prank v. Edwards (1852) 22 L. J. Ex. 42 : 8 
Ex. 214. — EX., applied. 

Holland r. Lea (1854) 23 L. J. Ex. 122 ; 9 Ex. 
430 : 2 C. L. R. 532. — EX. ; L. & N. W. Ry. r. 
Whinray (1854) 23 L. J. Ex. 261 : 10 Ex. 77 ; 2 
O. L. R. 1207 : 2 W. R, 523.— EX. ; and Rex v. 
Herron [1903] 2 lr. R. 474, 481 . — k.b.d. 

L. B. & S. C. By. v. Goodwin (1849) IS L. J. 
Ex, 174 ; 3 Ex. 736 ; 6 Railw. Cas. 177. — 
EX., applied. 

Eastern Union Ry. r. Cochrane (1853) -23 L. J. 
Ex. 61 ; 9 Ex. 197 : 2 0. L. R. 292 ; 7 Railw. 
Cas. 792 ; 17 Jur. 1103 ; 2 \V. R. 43.— EX. 

Berwick-upon-Twee.d Corporation y. Oswald 
(1853) 22 L. J. Q. P>. 129 ; 1 E. k B. 295.— Q.B. ; 
a firmed nom . Oswald v. Berwick-upon-Tweed 
Corporation (1854) 23 L. J. Q. B. 321 ; 2 E. & B. 
653. — EX. CH. ; the latter decision affirmed , (1856) 

5 H. L. Cas. 856 : 25 L. J. Q. B. 383 ; 2 Jur. (N.S.) 
743 ; 4 W. R. 738.— H.L. (E.). 

Oswald v. Berwick-upon-Tweed Corporation, 

distinguished. 

L. k N. W. Ry. v. Whinray (1854) 23 L. J. Ex. 
261 ; 10 Ex. 77 ; 2 C. L. R.‘l207 ; 2 W. R. 523. 

—EX. 

Oswald y. Berwick-upon-Tweed Corporation, 

applied. 

Pybus v. Gibb (1856) 26 L. J. Q. B. 41 ; 6 El. 
k Bl. 902 ; 3 Jur. (N.S.) 315 ; 5 W. R. 44.— Q.B. ; 
Clifton, Dartmouth and Hardness Corporation r. 
Silly (1857) 26 L. J. Q. B. 90 ; 7 El. k Bl. 97 ; 3 
Jur. (N.s.) 434 ; 5 W. R. 255. — Q.B. 

Oswald y. Berwick-upon-Tweed Corporation 
and Clifton, Dartmouth and Hardness 
Corporation r. Silly. See 
Cambridge Corporation r. Dennis (1S58) 27 
L. J. Q. B. 474 : El. Bl. k El. 660 ; 5 Jur. (N.s.) 
265 ; 6 W. R. 658.— Q.B. 
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Oswald v. Berwick-upon-Tweed Corporation, 

obsecration applied. 

Baily r. He Crespigny (1809) 38 L. J. Q. B. 98 : 
L. II. 4 Q. B-1SO. iSG 39 L. T. 081 ; 17 \Y. R. 
491. — Q.B. * 

Oswald v. Berwick-upon-Tweed Corporation, 

observation considered. 

Collins v. Collins (1884) 9 App. Cas. 205. 288 : 
82 W. R. 500.— H.L. (sc.). 

Pybus v. Gibb (1856) 20 L. J. Q. B. 41 : 6 

E. & B. 902 ; 3 Jur. (x.S.) 315 ; 5 AY. R. 

44. — Q.B., . followed. 

Port sea Island Building Society e. AYliillier 
(1SOO) 29 L. J. Q. B. 150: 2 EL& El. 755: 0 
Jur. (N.S.) 887 : 2 L. T. 211 ; S AY. R. 493.— (4. B. 

Pybus v. Gibb, distinguished. 

Skillett l\ Fletcher (1867) 30 L. J. C. P. 200 : 
L. II. 2 C. P. 409 ; 10 L. T. 426 : 15 AY. R. 870. 
—EX. CH. 

Giving Time. 

Cross v. Sprigg (1S49) IS L. J. Ck. 204 : 0 
Hare 552 ; 13 Jur. 785. — wiftRAM. v.-C. : 8.0. 
on appeal (1850) 19 L. J. Ch. 528: 2 Mac. & G. 
113 ; 2 Hall k T\v. 233 ; 14 Jur. 081. — TOTTEN- 
HAM. l.C. 

Cross y. Sprigg, dictum disappeared. 

Hedges r. Aid worth (1850) 18 ir. E«[. R. 406. 
— l.cj. ~ 

Cross v. Sprigg (supra. V.-C.). commented on. 

Yeomans r. AVilliams (1865) L. R. 1 Kq. 184 : 
35 Bear. 130. 

romilly, M.R. — I am of opinion that tin* 
plaint ills are entitled to redeem on payment of 
the principal, and interest thereon from the last 
day previous to the death of the testator, on 
which interest fell due. L do not understand it 
to be laid down in the case before Auce- Chancellor 
AVigram ( Cross v. Sprigg), that a man may not 
let his house to his son-in-law, and at the same 
time say to him. :i You may hold it rent free,” 
Is there anything contrary to equity in this ? 
and is there any technical rule that, as this would 
not release the son-in-law from the rent at law, 
it would not do so in equity ? I think not. I 
think the case would come under another head of 
equity, namely, that where one man induces 
another to enter upon a certain course of action 
upon the faith of representations held out by 
him, he shall be compelled to make such repre- 
sentations good. Tims, if a man asks his son- 
in-law to take a house, and the latter says he is 
not rich enough, and the father-in-law then 
says that the son-in-law shall hold it rent free, 
or what is the same thing, that the father-in-law 
will pay the rent for him, 1 think that if the 
son-in-law acted on such representations the 
Court would compel the father-in-law to make 
them good. Moreover, the A r ice- Chancellor sug- 
gests at the end of his judgment that there may 
be a difference between the case of a release of 
principal and of interest .... Here only the 
interest is released, and I think the plaintiff is 
entitled to the decree I hare already stated. 
— p. 185. 

Cross v. Sprigg,/oZtav>J. 

Luxmore r. Clifton (1867) 17 L. T. 460; 16 
AY. R. 265. — M.R. ; Milnes. In re, Milnes r. 
Sherwin (1885) 53 L. T. 534 ; 33 AV. R. 927.— 
NORTH, J. 


Wilson, Ex parte (1805) 11 \ r es. 410 ; 8 
R. R. 194. — L.C., distinguished. 

Scholefield /•. Templer (1859) 4 He G. & J. 
429 ; 7 AY. R. 635. — L.C. and L.JJ. ; ajfirmi?ig 28 
L. J. Ch. 452 ; Johns. 155 ; 5 Jur. (N.S.)* 619. 
—V.-C. 

THE LORD CHANCELLOR. — JSx parte TF/foo/i. 
which was relied on by the appellant, is quite 
distinguishable, for there the creditor acted 
voluntarily, here the surety was an actor, and 
concurred in the representations on the faith of 
which the release was given. — p. 434. 

Rees v. Berrington (1795) 2 A r es. J. 540. — 
L.C., referred to. 

Tyson r. Cox (1823) Turn. & R. 395 : 24 K. R. 
79.— L.C. 

Rees v. Berriugton, adopted. 

Alactaggart /•. Watson (1833) 3 Cl. & F. 525 : 
10 Bligh (X.S.) 618.— H.L. (sc.). 

Rees v. Berrington, rtf erred to. 

Alain gay r. Lewis (1870) Ir. R. 5 Ch. 229. — 
EX. CH. 

Rees v. Berrington, commented on. 

Petty /*. Cook (1871) L. R. 6 Q. B. 790 : 40 
L. J. Q. B. 281 : 25 L. T. 90 : 19 AY. R. 1112.— Q.B, 

3T,ACKBL'KN. J. — As early as flees v. Beni tap 
ton, a case decided in 1 795 by Lord Loughborough, 
it was held, on what certainly seems some- 
what artificial reasoning, that where any time 
is given by a creditor to a- principal debtor with- 
out the consent of the surety, the surety is in 
equity discharged, however short the time may 
be. on the ground that the giving of time inter- 
feres with the right which the surety has to come 
to the principal debtor to say. I pay you the 
money, and require you, on my giving you a 
proper indemnity, to hand over all your right to 
me.*’ If he did' that, aijd it turns out that the 
creditor has, by giving time to the debtor, pre- 
cluded himself from suing, find so deprived the 
surety of the right of suing in his (the creditor’s) 
name, though for ever so short a time, it has 
been held to discharge the surety from his obli- 
gation. Lord Eldon, in Sam?/ ell v. Howavth 
(infra'), cited in the notes to Bees v. Berring- 
ton, says “ The rule is, that if a creditor, 
without the consent of the surety, gives time to 
the principal debtor, by so doing he discharges 
the surety — that is, time is given by virtue of 
positive -contract between the creditor and prin- 
cipal, not where the creditor is merely inactive. 
And in the case put, the surety is held to be 
discharged, for this reason, because the creditor, 
by so giving time to the principal, has put it 
out of the power of the surety to consider 
whether he will have recourse to his remedy 
against the principal or not, and because he, in 
fact, cannot hare the same remedy against the 
principal as he would have had under the original 
contract. ... It has been truly stated that the 
renewal of these bills might have been for the 
benefit of the surety ; but the law has said that 
the surety shall be the judge of that, and that he 
alone has the right to determine whether it is or 
is not for his benefit.. The creditor has no right 
— it is against the faith of his contract — to give 
time to tlie principal, even though m&iyfestly for 
the benefit of the surety, without the consent of the 
surety.*’ Such is the principle which Lord Eldon 
lays down ; I think it is impossible to read it 
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without saying, with due respect for so great a ' Samuell v. Howartlu applied. 
judge, that it is based on highly technical rea- . bailey r. Edward.* 2 (1st! 4) 84 L. J. Q. B. 41 : 
soiling, however accurate and strictly logical the, 1 b. & S. 781 : 11 Jur. (N.s. ■ 184 ; 9 T„. T. 848. 
reasoning may be. That the creditor who gives , — : Oriental Tina new: Corporation r. 
time to the nrineipa] without expressly reserving , Ovoroztd. < rurm-v A* Co. T87I) -II L. J. I'h. 882 : 
his right against the suretv does not alter tne L. K. 7 Cu. i 42. 150 : 25 L. 1. Si 8. — L.c. 


rights of tIr* .-mvrv. and so discharge him. i- 5 ' 
clear. But that time, given by a lenient creditor 
which, ninety-nine times out of a hundred. docs 
not injure th* j surety should yet discharge him. is 
ro my mind mu justice, although established by : 
Courts of Equity : and if in the course of the ; 
legislation which is contemplated it should be j 
enacted, as is proposed, that where law and j 
equity conflict, the rule of equity shall prevail, i 
T, for one. shall be very reluctant to administer j 
such a doctrine of equity as that J have men- ■ 
tinned. The law would have ro adopt the doc- i 
trine, that giving of time discharges the surety j 
unless the rights are saved. Now the whole j 
ground of the doctrine there is that it is against ; 
good faith, that is against the duty of the ! 
creditor, that he injured the surety with his eyes | 
open, that he did it in such a way that it was a j 
breach of duty and good faith. — p. 704. j 


Samuell v. Howarth. principle criticised. 
iVtrv r. Cooke HS71) 4o L. J. q. P». 281 ; 
L. R. V. q. B. 7 lM>.' 794 : 25 L. T. \H) ; l‘l W. It. 

■ 1 1 12 . — 

JiLACKDntN. J. — However accurate and 
! logical the reasoning [of Lord Eldon in the 
■ above ca<e j may be. I must say. with all respect 
| Ti» su great a judge, that it is highly technical 
j anil artificial : bur it is clear that a creditor who 
S give- lime to the principal debtor, without ex- 
: pre«sly resorting his right against the surety, 
; does alter the right of the surety, and does dis- 
j charge him from liability. Where time given 
I by a creditor dues not injure the surety, it seems 
j to me unjust rliat he should be discharged. The 
: whole ground of the doctrine that giving of time 
• discharges the surety unless the rights are saved, 
j is that such a proceeding is against good faith, 
1 that is, against the duty of the creditor ; that 


Rees v. Berrington. dicta adopt'd. 

Phillips r. Foxall (J8725 41 L. J. Q. B. 21*8 ; 
L. B. 7 Q. B. 888, 875 ; 27 L. T. 281 ; 20 W. 11. 
9U0. — Q.B. 1 

Rees v. Berrington, applied. 

WulS 0 or Woulff) r. jay (1872) 41 L. J. Q. B. 
822 ; L. li. 7 Q. B. 758 ; 27 L. T. Jl-S ; 20 W. It. 
1080. — Q.B. 

Rees v. Berrington, refereed, to. 

Grant r. Budd (1874) 30 L. T. 310 ; 22 W. It. 
•>44. — Q. B. 

Rees v. Berrington, principle applied. 

Polak r. Everett (1876)*45 L. J. Q. B. 389 : 34 
L. T. 12S. — Q.B.D. ; affirmed, 48 L. J. Q. B. 218 ; 
1 Q. B. D. 889 ; 35 L. T. 350 ; 24 W. It. 689.— 
C.A. 

Rees v. Berrington, referred to. 

Holme v. Brunskill (187,8) 47 L. J. Q. B. 810 ; 
3 Q. B. D. 495 ; 3S L. T. S3S.— C.A. 

Rees v. Berrington, diseased and applied. 
Dowden v. Levis (1884) 14 L. Ii. Ir. 807.— 
EX. D. ; and see Bolton r. Salmon (1891) 80 L. J. 
Oh. 239 ; [1901] 2 Ch. 48, 54 ; 84 L. T. 222; 
39 W. II. 589.— CHITTY, J. 

Samuell v. Howarth (1817) 3 Mer. 272 ; 17 
E. R. 81, observations applied. 

Reade r. Lowndes (1857) 28 L. J. Ch. 793 ; 23 
Beav. 381; 3 Jur. (N.S.) 877. — M.B. ; General 
Steam Navigation Co. r. Bolt (1859) 6 C. B. 
(N.S.) 550, 588 ; 8 Jur. (N.S.) 801 ; 8 W. B. 223. 
— C.P. : affirmed, EX. CH. 

Samuell v. Howarth adopted. 

Watts r. Shuttleworth (1881) 7 H. k N. 353 : 
7 Jur. (K.s.) 945 ; 5 L. T. 58 : 10 W. R. 132.— 
EX. CH. : affirming 29 L. J. Ex. 229. — EX. 

Samuell y. .Zowarth. See 
Black v. Ottoman Bank (1862) 15 Moore P. C. 
472 ; S Jur. (N.S.) 801 ; 6 L. T. 763 : 10 W. R. 
871.— P.C. j 


I he injured the surety with bis eyes open, and 
| that it was a breach of dutv and good faith. — 
p. 284. 

Samuell v. Howarth, considered. 

Robinson r. Mollett (1.875) 44 L. J. C. P. 362 ; 
L. R. 7 H. L. 802,814 : 33 L. T. 544.— H.L. (E.) ; 
reversing 20 W. It. 544. — ex. CH. : Polak r. 
Everett* (1878) 48 L. J. Q. B. 21 8 : 1 Q. B. D. 
889, 874 ; 35 L. T. 350 ; 24 W. R. 689.— C.A. 

Samuell v. Howarth, applied. 

Ward r. National Bank of New Zealand (1SS3) 

52 L. J. P. C. <55 : 8 App. Cas. 755 : 49 L. T. 
315. — p.c. ; Grahame r. Grahame (1887) 19 L. R. 
Ir. 249.— v.-c. 

Samuell v. Howarth, explained. 

Clarke r. Birlev (1889) 58 L. J. Ch. 616 ; 41 
Ch. D. 422 ; 80 L. T. 918; 37 W. R. 746.— 

NORTH, J. 

Samuell v. Howarth, adopted. 

Durham Corporation r. Fowler (1889) 58 L. J. 
Q. B. 246 ; 22 Q. B. D. 394, 417 : 60 L. T. 456 ; 

53 J. P. 374. — DENMAN and STEPHEN, JJ. 

Calvert v. London Bock Co. (1838) 2 Keen, 
688 ; 7 L. J. Ch. 90 ; 2 Jur. 62. — M.R. ; 
and General Steam Navigation Co. v. Rolt 
(1859) 6 C. B. (N.S.) 550; 6 Jur. (N.S.) 
801 ; S W. R. 223.— C.P. ; adopted. 

Watts <\ Shuttleworth (1861) 7 H. k N. 353 : 
7 Jur. (N.S.) 945 : 5 L. T. 58 ; 10 W. R. 132.— 
EX. CH. : affirming 29 L. J. Ex. 229. — EX. 

Eyre v. Bartrop (1818) 3 Madd. 221 ; 18 
R. R. 216. — V.-C., applied. 

Bonar r. Macdonald (1850) 3 H. L. Cas. 228 ; 
14 Jur. 1077. — H.L. (SC.); Watts v. Shuttleworth 
(1881) 7 H. & N. 353 ; 7 Jur. (N.S.) 945 ; 5 L.T. 
58 : 10 W. R. 132.— EX. CH. ; affirming 29 L. J. 
Ex. 229 . — ex. 

Eyre v. Bartrop, explained. 

Croydon Commercial Gas Co. r. Dickinson 
(1876) 46 L. J, C. P. 157 ; 2 C. P. D. 46 ; 36 
L. T. 135 ; 25 W. R. 157.— C.A. 

Eyre v. Bartrop, discussed and applied. 
Dowden v. Levis' (1884) 14 L. R. Ir. 307.— 
EX. D. 
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Davey v. Prendergrass (1821) 5 B. & Aid. 
187 : 2 Chit. 836 ; 6 Madd. 124.— K.B., 
approved. 

Blake i\ r White (183:.) 4 L. J. Ex. Eq. 48 ; 1 
Y. & Coll. 420.— C. B. 

Sikes, In re, Hippins, Ex parte (1826) 4 
L. J. (O.S.) Oh. 195 : 2 GI. A J. 93.— L.C., 
comidered. 

Strong r. Foster (1850) 25 L. J. C. P. 106 ; 17 
C. B. 201 ; 4 W. Pi. 151.— C.P. 

Sikes, In re, Hippins, Ex parte, explained 
awl adopted. 

Duncan. Fox Sc Co. r. North and South Wales 
Bank (1880) 50 L. J. Ch. 355 ; G App. Cas. 
1, 12 ; 43 L. T. 706; 29 \Y. E. 763.— H.L. (£.). 

Blake v. White (1835) 1 Y. Sz C. Ex. 420 : 4 
L. J. Ex. Eq. 48.— EX., applied. 

Tucker r. La mg (1856) 2 Kay Sc J. 745. — 
wood, v.-c. : and Munster and Leinster Bank r. 
France (1SS9) 24 L. R. Ir. 82.— c.A. 

Hodgson v. Nugent (1798) 5 Term Rep. 277. 
— K.B.. referred f»>. 

Bowsfield r. Tower (1812") 4 Taunt. 450.— c.r. 


Croydon Commercial Gas Co. y. Dickinson, 45 
L. J. C. P. 869 ; 1 C. P. D. 707 ; 35 L. T. 943 ; 
24 W\ R. S25. — C.P.D. : partly reversed. (1876) 
46 L. J. 0. P. 157 : 2 C. P. D. 46 : 36 L. T, 
135 ; 25 \Y. R. 157. — C.A. 

Croydon Commercial Gas Co. v. Dickinson, 

| adopted. 

' Holme r. Brunskill (1878) 47 L. J. Q. B. 610 ; 

! 3 Q. B. D. 495 ; 38 L. T. 838.— C.A. 

Croydon Commercial Gas Co. v. Dickinson, 

| discussed a ad. applied. 

i Bowden r. Levis (18S4) 14 L. B. Ir. 307. — 
! EX. D. 

j Pasheller v. Hammett (1 832) 1 L. J. Ch. 204. 
; — m.i i.; a firmed. (1834).— L.O. :1h cl after decision 
; of tinned now. Oakeley v. Pasheller (1836) 4 
; Cl. & F. 207 ; 1U Bli. (X.S.) 548.— H.L. (e.). 

Oakeley v. Pasheller (1836) 4 Cl. & F. 207 ; 
lu Bli. (N.s.) 548.— H.L. (E.), explained 
and not applied. 

Oakfovd v. European and American Steam 
Shipping Co. (1863) 1 H. & M. 182 ; 9 L. T. 15. 
—v.-C. 


Laxton v. Peat (1809) 2 Camp. 185. observed 
upon. 

Pooley r. Harradine (1857) 7 El. & Bi. 431. 

— Q.B. 

Orme v. Young (1815) 1 Holt N. P. 84 ; 17 
E. R. 611. — C.P. . applied. 

Goring r. Edmonds (1829) 7 L. J. (0.8.) C. P. 
235 : 6 Bing. 94 ; 3 51. Sc P. 259 ; 31 It. It. 358. 
— C.P. : Combe e. Woolf {or Woulfe) (1832) 1 
L. J. C. P. 51 ; 1 M. & Scott 241 ; S Bing. 156. 
—C.P. 

Orme v. Young, referred to. 

Howell v. Jones (1834) 3 L. J. Ex. 255 ; 4 Tyr. 
548 ; 1 C. M. & R. 97 .— ex. 

Bank of Ireland v. Beresford (ISIS) 6 Dow. 
233 ; 19 R. R. 50. — H.L. (IK.), eommeated on. 
Archer v. Hall (1828) G L. J. (o.S.) C. P. 79 ;. 4 
Bing. 464, 46S ;1M.& P. 286.— C.P. 

Bank of Ireland v. Beresford, considered. 
Strong r. Foster (1850) 25 L. J. C. P. 10 6 : 17 
C. B. 201 ; 4 W. Id. 151.— C.P. 

Combe v. Woolf (1832) 1 L. J. C. P. 51 ; 1 
M. & Scott 241 ; 8 Bing. 156.— C.P., 
referred to. 

Howeil r. Jones (1834) 3 L. J. Ex, 235 ; 4 
Tyr. 548 : 1 C. M. Sc R. 97.— EX. ; Mainstay v. 
Lewis (1870) Ir. R. 5 C. L. 229.— EX. CH. 

Combe v. Woolf, followed. 

Croydon Commercial Gas Co. v. Dickinson 
(1876) 45 L. J. C. P. 869 ; 1 C. P. D. 707, 718 : 
35 L. T. 943. — C.P.D. , partly affirmed and partly 
reversed, (1876) 46 L, J. C. P. 157 ; 2 C. P. D. 
46 ; 36 L. T. 135 ; 25 W. E. 157.— C.A. 

Howell v. Jones (1834) 3 L. J. Ex. 255 : 4 
Tyr. 54S : 1 C. M. & R. 97. -EX., referred 
to. 

Maingay v. Lewis (1870) Ir. R. 5 C. L. 229. — 
EX. CH. 

Howell v. Jones, adopted, 

Grahame r. Grahame (18S7) 19 L. R. Ir. 249. 
—V.-C. 


Oakeley v. Pasheller and Price v. Barker 
(Is 5 5) 24 L. J. Q. B. 130: 4 El. & Bl. 
760 ; 3 C. L. Ii. 927 : 1 Jur. (X.S.) 775. — 
Q.5., applied. 

Bailor r. Edwards (1864) 34 L. J. Q. B. 41 : 
4 B. & S. 761; 11 Jur. (X.S.) 134; 9 L. T. 
646.— Q.B. 

Oakeley v. Pasheller, referred to. 

Maingay v. Lewis (1870) Ir. K. 5 C. L. 229. — 
EX. CH. 

Oakeley v. Pasheller, approved. 

Black, In re, Graham, Ex parte (1S54) 5 
D. M. & G. 356, observed upon. 

Oriental Financial -Corporation v. Overend, 
Gurnev Sc Co. (1871) L. R. 7 Ch. 142 ; 41 L. J. 
Ch. 332 : 25 L. T. 815 ; 20 W. R. 258 : affirmed 
noin. Over end, Gurney & Co. (Liquidators) v. 
Oriental Financial Corporation (Liquidators) 
(1874) ; L. R. 7 H. L. 348 : 31 L. T. 322.— H.L. (e). 

hatherley, L.C. — LTndoubtedly, if we look to 
the earlier cases, amongst which I might cite 
especially Oaheley v. Pasheller , the principle 
is laid down very clearly that if you agree 
with the principal to give him time, it is 
contrary to that agreement that you should sue 
the surety, because if you sue the surety you 
immediately turn him upon the principal, and 
therefore your act breaks the agreement into 
which you have entered with the principal. . It 
is not simply neglecting to sue the principal 
which would have any effect upon the surety, 
but there must be a positive agreement with the 
principal that the creditor will postpone the 
suing of him to a subsequent period. To show 
that this is the principle, we have only to refer 
to another class of cases, which, down to one 
very late case, clearly and distinctly established 
that it is competent to the creditors to reserve 
all rights against the surety, in which, case the 
surety is not discharged ; and for this reason, 
that the contract made with the principal is 
then preserved, because the creditors have 
engaged with the principal not TO **ue him for a 
given time, but subject to the proviso that the 
creditors shall be at liberty to sue the surety, 
and so turn the surety upon the principal without 
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any breach or the engagement with the princi- 
pal. I say that this doctrine has always been 
recognised down to a late period, because Lord 
Truro threw some doubts upon ;t in the case 01 
Given v. Homan. Bat Lord Cranwortii. in giving 
judgment in that case on appeal to the House 
of Lords (4 H. L. C. 997 : 17 Jar. SOI), said there 
could bo no doubt about the case before the 
House, and that he did not think he should have 
entered into any discussion nf the case had it 
not been for the doubt thrown by Lord Truro 
upon the principle that you might retain the 
surety, if that formed part of the original con- 
tract* as to not suing the principal : and Lord i 
Lran worth said he thought it right, to protest 
against the doubt, because he thought the j 
doctrine was perfectly clear and established. — 
p. 17)0. There remains one point upon which ; 
All*. Cole pressed me very strongly. ITe argued 
that Overend, Gurney Ac Co- at the time when 
they took the bills, knew nothing of this, but 
believed the plaintiifs to be the principals in 
every sense of the word as between themselves 
and Me K.. and as between them and Overend. 
Gurney & Co., and lie argued that their position 
could not be altered by their being afterwards 
informed of the existence of a different arrange- 
ment, and he cited an authority, Ex parte 
Graham. Now, in that case the lords justices 
asked if there was any authority to show that 


1 a re repnrtod. The facts clearly were that 
! Kynaston matte himself a new debtor to Sir 
Charles Oakeley : and, if he was so. the respon- 
dent could not be liable for his default except in 
consequence of sonic arrangement by which they 
became his sureties. In the very meagre report 
of the judgment nf the Master of the Rolls in 
Bligli ,lo Thigh O'.s.), p. 578). he bn^es his 
judgment on the fact that "Sir Charles Oakeley 
well knew, in Is! 7. that by the arrangement 
between the two partners. Reid and Kynaston, 

! they had become the principal debtors.’’ that is. 
tu Sir Charles, which Kynaston could not be 
without Sir Charles's consent, "and Sherard's 
estate surety only.’’ And during the argument 
in the House of Lords. Lord Ly ndhurst points 
out the diijieulrv of converting a joint debtor 
into a. surety without, the creditor’s assent (10 
Bligli (Jt.s.), p. 586 : and 4 Cl. Ac F. p. 232). He 
seems ro have relied on this objection until the 
fact that Kynaston became a new debtor was 
brought to iiis notice (10 Bligli (X.S.), p. 5S7). 
And. tinally, in. the judgment he says, {t an 
arrangement was made between Sir Charles 
Oakeley ami Kynaston ’’ (10 Bligli (x.s.), p. 589). 
This would have been quite irrelevant unless 
Kynaston had become a new debtor, and the 
other parties, by agreement with Sir Charles, 
sureties for him. it is impossible to suppose 
that if Lord Lyndlinrst had been delivering a 


knowledge acquired subsequently to the engage- 
ment would fix upon the creditors the obligation 
of seeing to the interests of the surety ; and 
counsel citing none, it seems to have been held 
that in that case the discharge did not take 
place. But Oakeley v. Pa shell er is a precise 
ami direct authority upon the point, and, being 
in the House of Lords, is of course above that of 
this Court or that of the lords justices. — p. 152. 

Oakeley v. Pasheller, folio iced. 

Wilson r. Llovd (1873) 42 L. J. Ch. 550; 
L.R. 16 Eq. 60 :*2S L.^. 331 ; 21 W. R. 507.— 
BACOX, Y.-C. 


judgment of the House of Lords on a case of the 
first impression, and on -which lie knew (as 
appears from 10 Bligli (x.S.). p. 586 ; 4 Cl. & F. 
p. 232) there was no previous decision, he would 
have done it in so perfunctory a manner as 
he appears to have done. It was not right in 
deciding on the special facts of the particular 
l case to give so little information to the parties, 
but it would have been an incredible neglect of 
| duty to say so little. It is, however, true that 
I in Wilson v. Lloyd (16 L. R. Eq. 60, 70 : 40 
I L. J. Oh. 559 : 28 L. T. 331 : 21 W. R. 507), 
j Bacon, Y.-C.. in citing Oakeley r. Pasheller, 
takes no notice of the very important fact that 


Oakeley v. Pasheller, discussed. 

Maingay v. Lewis (1870) 5 Ir. B. C. L. 229. 

— EX. CH., commented on. 

8 wire c. Redman (1876) 35 L. T. 470 : 1 Q. P>. 
P. 536 ; 24 \V. R. 1069.— Q.B.D. 

cockbuex, C.J. — It was, however, argued, 
that however much this might be contrary to 
principle, it w r as established bv the House of 
Lords in Oakeley v. Pasheller. We do not think 
that any such point either arose or was decided 
in that case. The case is very imperfectly 
reported, and the judgment seems to have been 
very meagre. The case is abstracted in Lindley 
on 'Partnership, 3rd. ed. p. 463. The decision 
appears to us to have proceeded on the ground 
that, by an arrangement to which the creditor, 
Sir Charles Oakeley, -was a party, Kynaston, 
who was Sir Charles's son-in-law, became a 
partner in the house, which was indebted to Sir 
Charles, and then by arrangement between the j 
three parties, Kynaston became a principal 
debtor to Sir Charles, and the outgoing partners 
became jureties to Kynaston, There was ample 
considerations for Sir Charles Oakeley agreeing 
to this change, and whether the conclusion of 
rnct that he ,$id so agree was right or wrong, the 
case did not and could not decide that it could 
be done without his consent. That such was 
the ground of the decision of the lords w r e think 
sufficiently appears from both reports, ill as they 


the new partner was introduced as a new' member 
of the firm, and as a fresh debtor to the creditor 
by an arrangement between the three. No 
English case has actually decided this point if 
Oakeley v. Pasheller does not. But there is an 
Irish case cited by Mr. Wills, w'hich should be 
noticed. It is that of i Maingay v. Lewis. There 
was a plea there on equitable grounds raising 
this very defence. The Irish Court of Queen’s 
Bench, on demurrer, unanimously held the plea 
to be bad. But, on appeal before seven judges, 
four reversed this decision, three being for 
affirming it. But it is -worth wJiile to notice the 
reasons on which Law-son, J. based his judgment, 
which turned the scale. After stating the point, 
he says : * k To hold that this is so seems to me 
contrary to all sound principles of law. To 
affect the rights and alter the remedies, or even 
the order of the remedies of a creditor by an 
arrangement entered into between his debtors to 
which he was no party, seems to me to be an 
interference with contracts very contrary to the 
spirit of our law (5 Ir. R. C. L. p. 231). So far 
we quite agree with him ; but he adds, “ I feel 
myself bound to come to the conclusion that the 
case is governed by the decision of the House of 
Lords in Oakeley v. Pasheller , and that I ought 
to follow it implicitly.” Had Mr. Justice Law- 
son thought, as we do. that the decision in 
Oakeley v. Pasheller proceeded on the ground 
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that the creditor was a party to the arrangement, 
lie would have decided in conformity with the 
opinion of the dissentient three in the Irish 
Court of Appeal-. — p. 472. 

Oakeley \\ Pasheller and Swire v. Redman. 

discussed. 

House r. Bradford Banking Co. ( 1 814-4) 63 L. J. 
Oh. 890 : [1894] A. 0. 586 ;"6 K. 349 : 71 L. T. 
522 ; 43 W. R. 78. — h.l. (e.). (Lords 
HERSCRELL, L.C.. WATSON, ASHBOURNE, MAC- 
XACHTEN and MORRIS). 

he use hell, l.c., after considering the effect 
of Oabeley v. Pash filer and Ore re ad, Gurney j* 

( '<>. v. Orient ill Fin an rial Corpora titrn, continued : 
Aiy lords, I own 1 am quite unable to see any 
distinction, even if Oakeley w Pasheller did 'not 
exist, between that case [ Ore rend, Gurney S’ Co. 
v . Oriental Financial Corporations in the House 
of Lords and the present, if. notwithstanding 
that both the debtors appeared to be principal 
debtors, the knowledge afterwards that one of; 
them is a surety only disentitles the creditors to : 
deal with the other in the way of giving time , 
without discharging that debtor, then it seems to : 
nae that it must equally be the ease — for otherwise : 
there would be a distinction, resting on no ; 
intelligible or solid basis — that where, although { 
both are principal debtors at the date of the ! 
contract, one of them afterwards, as between ! 
himself and his co-debror, becomes a surety, a ; 
dealing with the one who remains the principal \ 
debtor discharges the surety. — p. 851. 1 ; 


as surety, and this is fully known to the creditor, 
| who accepts him in the relation of surety, his 
i contract with the creditor must be attended with 
i all the incidents of suretyship'* (18 Q. B. 615). 
' In Hollier v. Fyre (9 Cl. & h\ 1), nothing more 
j than notice or knowledge by the creditor of the 
: existence of the relation of principal and surety 
; is stated to be necessary. It. does not appeal* to 
i me that there is any real difference between 
I these two decisions. What Lord Campbell 
; means is clearly this : if a creditor, with a 
knowledge that a person is intending to be 
surety, accepts the instrument or security which 
pledges his liability, the rights of suretyship 
attach upon the transaction ; and thus explained, 
it is clear that in these cases knowledge and 
acceptance merely mean one ami the same thing. 
— p. 5no. 

Manley v. Boycot (1853) 22 L. J. Q. B. 265 -, 
2 EL A Bl. 46; 17 Jur. 1118.— Q.B., 
considered and adopted . 

Strum? r. Buster (1856) 25 L. J. 0. P. 106 : 17 
C. lb 201 ; 4 \V. il. 151. — c.P. 

Manley v. Boycot, referred to. 

Greenouirh e. McClelland (I860) 30 L. J. Q. V>. 
15 ; 2 EL & EL 424 ; 6 Jur. (x.s.) 772 : 2 L. T. 
371 : S \V. iL 612. — EX. CH. 

Davies v. Stainbank (1854) 6 De. G. M. & CL 
679. — L.JJ., discussed arid applied. 

Pooler r. Harradine (1857) 7 EL & Bl. 431. 


Hollier v. Eyre (1812) 9 CL & E. 1 .— h.l. j 
(IR.), applied . , 

Booley r. Harradine (1857) 7 EL & P>1. 431. 1 

— Q.B. 

Hollier v. Eyre, observed upon. 

Wythes r. Labouchere (IS59) 3 De G. & J. 
593 ; r> Jur. (X.S.) 499 : 7 W. IL 271.— L.C. 

Hollier v. Eyre, applied. 

Ewin r. Lancaster (1865) 12 L. T. 632 ; 

IL 857. — Q.B. 

Hollier v. Eyre, referred to. 

Maingay r. Lewis (1870) Ir. R. 5 C. L. 229. — 
EX. CH. 

Hollier v. Eyre, observation inapplicable . 
Holme r. Brunskill (1878) 47 L. J. Q. P». 610 ; 

8 Q. B. D. 495, 507 : 38 L. T. 838. — C.A. 

Amott v. Holden (1852) 22 L. J. Q. B, 14 ; 
IS Q. L. 593 ; 17 Jur. 318. — Q.B., affirmed. 
White v. Corbett (1859) 1 EL & El. 692 ; 28 
L. J. Q. B. 228 ; 5 Jur. (N.8.) 407 : 7 W. R. 363. 

— EX. CH. 

Amott v. Holden, explained. 

Wythes v. La bouchere (1859) 5 Jur. (N.s.) 499 ; 

3 De. a. A J. 593 ; 7 W. IL 271.— L.C. 

Chelmsford, l.c. — I t was contended, that 
u order to entitle a surety to stand in that posi- 
:ion as to a creditor, he niust show, not only that 
he creditor knew at the time of his contract of 
he relation of principal and surety existing, 

»ut also that he expressly accepted him in that 
elation ; and various cases have been cited to 
upport this position, and particularly what was 
ud by Lord Campbell, in Amott v. Holden. 
'■here, after describing the surety as a person 
'ho makes himself liable for another, he adds, 

If he has no interest in the transaction except 


Davies v. Stainbank, considered. 

Duncan, Fox & Co. r. North & South Wales 
Bank (1880) 50 L. J. Cli. 355, 358 : 6 App. Oas. 
1, 12 ; 43 L. T. 706 : 29 W. R. 763.— H.L. (BL). 

Davies v. Stainbank, referred to. 
Leicestershire Banking Co. r. Hawkins (1900) 
16 Times L. R. 317.— MATHEW. J. 

Strong v. Foster (1856) 25 L. J. P. C. 
106 ; 17 C. B. 201 ; 4 W. R. 151.— P.C., 
not applied. 

Poolev r. Harradine (1857) 7 EL & Bl. 431. 
— Q.B. : Wright r. Sandars (1857) 3 Jur. (x.s.) 
504 ; 5 W. K. 644. — STUART, V.-c. 

Strong v. Foster, applied . ■ 

Bailey r. Edwards (1864) 34 L. J. Q. B. 41 ; 
4 B. & S. 761 ; 11 Jur. (N.S.) 134 ; 9 L. T. 646.— 

Q. B. : Ewin v. Lancaster (I860) 6 B. <fc S. 571 : 
12 L. T. 632 ; 13 W. R. 857.— Q.B. ; York City 
and County Banking Co. v. Bainbridge (1880) 
43 L. T. 732 ; 45 J. P. 158. — HAWKINS, J. 

Booley v. Harradine (1857) 2<L L. J. Q. B. 
156 : 7 E1. &B1. 431 . — Q. B., followed. 

Taylor v. Burgess (1859) 29 L. J. Ex. 7 : 5 
H. & N. 1 ; 5 Jur. (n.S.) 1317 ; 1 L. T f 12 ; 8 W. 

R. 27.— ex. 


— Q.B. 

Davies v. Stainbank. dictum commented on. 
Greenouuh r. McClelland (1860) 30 L. J. Q. F>. 
15 ; 2 E1. & El. 424 ; 6 Jur. (s.8.) 772 ; 2 L. T. 
j 571 : 8 W. R. 612.— EX. CH. 

i Davies v. Stainbank, applied. 

» Wake c. Harrop (1862) 31 L. J. Ex. 451 ; 1 
„ r j H. k C. 202 ; 8 Jur. (N.S.) 845 ; 7 L. T. 96 ; 10 
lo ” • | W. R. 626.— EX. OH. 

} 



2599 


PRINCIPAL ANP SCRETY. 


2600 


Pooley v. Harradine. appro red. Overend, Gurney & Co. v. Oriental Financial 

G reenough r. McClelland (1860) 30 L. J. Q. II. Corporation, discussed. 

15 ; 2 El. & El. 424 ; 6 Jur. (x.s.) 772 ; 2 L. T. Rouse r. Bradford Banking Co. (1804) 63 L. J. 
571 ; S W. R. 612.— EX. CH. “ Ch. 890 : [1*^041 A. C. 5.80 :'0 E. 3141 : 71 L. T. 

522 : 43 WT It. 7S. — II. L. (E.j. 


Pooley v. Harradine, adopted. 

Lawrence r. Walmslev '1862'j 31 I;. J. C. I*. 
143 : 5 L. T. 70S : 10 W. R. 344.— C.P. : Bailoy 
r. Edwards (1864) 34 L. J. Q. B. 41 : 4 B. A: S. 
7(ii ; 11 Jur. (X.S.) 134: 9 L. T. 640.— Q.B. : : 
Price /*. Kirkham (1864) 31 L. J. Ex. 35; 3 
H. & C. 437 : 11 L. T. 314 .— ex. : Ewin r. Lan- : 
caster (1865) 12 1,. T. 632 ; 13 W. R. S57.— Q.B. : 

Pooley v. Harradine and Greenough v. 
M £ Clelland (s vpra) % referred to. 

Maingay v. Lewis (187U) Ir. R. 5 C. L. 229. j 
—EX. cif. “ 


Fraud. Negligence. Av. 

Shepherd v. Beecher (1725) 2 P. Wins. 288. 
— L.C. . ex pi a i ned. 

Burgess /*. Eve (1872) 41 I.. J. Oh. 515 : L. R. 
13 Eq. 450; 26 L. T. 540: 20 W. R. 311.— 
.VALIN’S, v.-c. : Phillips r. Foxhall (1872) 41 L.J. 
Q. B. 293. 3ol : L. R. 7 Q. P>. 666. 676 : 27 L. T. 
231 : 20 W. R. 9o0. — Q.B. : and nee Lloyd's r. 
Harper (1880) 16 Oh. D. 290,307; 49 L.‘ J. Oh. 
210 . — fry, \t.. affirmed, 16 Ch. D. 290: 50 
L. J.Ch. 140 : 43 L. T. 4S1 : 29 W. R. 452.— C.A. 


Pooley v. Harradine, adopted. ; 

Phillips r. Foxhall (1872) 41 L. J. Q. B. 293 ; Smith v. Bank of Scotland (1S18) 1 Dow. 
L. R. 7 Q. B. 666, 680 : 27 L. T. 231 : 20 W.K. | 272.— H.L. (sc.). applied. 

900. — q.b. : Swire r. Redman (1876) 1 Q. B. D. t Eailton /*. Matthews (1844) 10 Cl. & F. 934: 
536. 542 : 85 L. T. 470 ; 24 W. R. 1069 .— Q.bj>. I 3 Bell 5G.— H.L. (sc.) 


Pooley v. Harr adine.tvnM-/ dered a nd applied. 
Rouse r. Bradford Banking Co. (1 894) 63 L. J. 
Ch. 337 : [1S94] 2 Ch. 32, 75 : 7R. 127 ; 70 L. T. 
427.— C.A. BINDLEY, KAY and SMITH, L.JJ. 

■ * 

Pooley v. Harradine. referred to. 
Leicestershire Banking Co. r. Hawkins (1900) 
1 6 Times L. R . 3 1 7.— M AT H EW, ,T. 

Frazer v. Jordan (1857) 26 L. J. Q. B. 288 ; 
8 El. & Bl. 303 : 3 Jur. (x.s.) 1054 : 5 
W. R. S19. — Q.B., applied. 

Oriental Financial Corporation r. Overdid 
(1S71). — v.-C. (infra.) ; and Clarke r. Birlev 
(1889) 58 L. J. Ch. 616 ; 41 Ch. D. 422. 434 : 60 
L. T. 94S ; 37 W. R. 746. — NORTH, J. 

* 

Bailey v. Edwards (1864) 34 L. J. Q. B. 41 : 
4 B. & S. 761 11 Jur. (X.S.) 134 : 9 L. T. 

646— Q.B. 

Applied , Ewin r. Lancaster (1865) 12 L. T. 
632 ; 13 W. R. 857. — Q.B. : referred to. Phillips 
•/-. Foxhall (1872) 41 L. J. Q. B. 293. 303 ; L. R. 
7 Q. B. 666 : 27 L. T. 231 : 20 W. R. 900. 

Oriental Pinancial Corporation v. Overend, 
Gurney & Co. (1871) L. R. 7 Ch. 145, n. ; 24 L. T. 
774.— v.-c.: affirm ed.(lS71) 41 L. J. Ch. 332 : L. R. 
7 Ch. 142 : 25 L. T. 813 ; 20 W. R. 253.— L.C.; the 
latter decision affirmed nom. Overend, Gurney & 
Co. v. Oriental Financial Corporation (1874) L. 
R. 7 H. L. 348 ; 31 L. T. 322. — H.L. (E.). 

Overend, Gurney & Co. v. Oriental Financial 
Corporation, a p pi ied. 

Swire r. Redman (1876) 1 Q. B. D. 536, 542: 
35 L. T. 470 : 24 W. R. 1069 .— q.b.D. 

Overend, Gurney & Co. v. Oriental Financial 
Corporation, oh.se reed upon. 

Duncan, Fox & Co. r. North & South Wales 
Bank (1881) 50 L. J. Ch. 355 : 6 App. Gas. 1,12: 
43 L. T. 706 : 29 W. R. 763 .— k.l. (e.). 

Overend, gurney & Co. v. Oriental Financial 
Corporation, principle applied. ; 

Clarke r. Birley (1889) 58 L. J. Ch. 616; 
41 Ch. D. 422 : 60 L. T. 948 ; 37 W. R. 746.— 
NORTH, J. 


■ Smith v. Bank of Scotland, disti nipt i .shed. 

; North British Insurance Co. r. Lloyd (1854) 
| 24 L. J. Ex. 14 : 10 Ex. 523 ; 3 C. L. E. 264 : 
1 Jur. (x.s.) 45. — EX. 

Smith v. Bank of Scotland, explained and 
applied. 

Lee r. Jones (1864) 34 L. J. C. P. 131, 139 : 17 
O. B. (X.S.) 482 ; 11 Jur. (x.s.) 81 ; 12 L. T. 122 ; 
13 W. R. 318. — ex. CH. 


Smith v. Bank of Scotland, dicta discussed. 
Phillips r. Foxhall (1872) 41 L. Q. B. 293 : 
L. R. 7 Q. B. 666 : 27 L. T. 231 ; 20 W. R. 
900. — Q.B. 


Smith v. Bank of Scotland, applied . 
Mackreth r. Walmslev (1 884) 51 L. T. 19 • 32 
W. R. 819. — KAY, J. 

Pidcoek v. Bishop (1825) 3 L. J. (o.s.) K.B. 
109 : 3 B. and C. 605 : 5 D. Ac R. 5U5 ; 27 
II. R. 430. — K.B.. inapplicable. 

Williams r. Rawlinson (1825) 3 L.J. (o.s.) C. P. 
164: 3 Bing. 71 : 10 Moore 362: R. M. 233 : 
28 R. R. 5S4.— C.P. 

Pidcock v. Bishop and Railton v. Matthews 
(1844) 10 Cl. Ac F. 934 ; 3 Bell 56.— H.L. 
(sc.) , dint hig^i i sited. 

North British Insurance Co. r. Lloyd (1854) 24 
L. J. Ex. 14 : 10 Ex. 523 : 3 C. L. XL 264 ; 1 Jur. 
(x.s.) 45 . — ex. 

Pidcock v. Bishop, explained. 

Bailton v. Matthews, applied. 

Lee r. Jones (1864) 34 L. J. C. P. 131 ; 17 
0. B. (x.s.) 482 ; 11 Jur. (x.s.) 81 : 12 L. T. 122 ; 
13 W. R. 318. — EX. CH. 


Eailton v. Matthews, applied. 

Phillips r. Foxhall (1872) 41 L. J. Q. B. 293, 
299 : L. R. 7 Q. B. 666. 672 ; 27 L. T. 231 ; 20 
W. R. 900 .— q.b. 


Pidcock v. Bishop arid Eailton v. Matthews, 

applied. 

Mackreth r. Walmsley (1884) 51 L. T. 19; 
32 W. R. 819.— KAY, j. 
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Railton v. Matthews, considered. { 

Durham Corporation v. Fowler (1889) 58 L. J. I 
Q. B. 246 ; 22 Q. B. D. 394 ; 60 L. T. 456 ; 53 j 
J. P. 374. — 'MffiaiAN and STEPHEN, JJ. 

i 

Stone v. Compton (1S3S) 6 Scott S46 ; 5 j 
Bing. N. C. 142. — C.P., applied. j 

Maekreth v. Walmsley (1884) 51 L. T. 19 ; 32 | 
W. R. 819. — KAY, J. ! 

Hamilton v. Watson (1S45) 12 Cl. & F. ] 
109. — H.L. (SO.), referred to. I 

North British Insurance Co. e, Lloyd (1854) I 
24 L. J. Ex. 14 : 10 Ex. 523, 52S : 3 C. L. R. 264 ; : 
1 Jur. (N.s.) 45 . — ex. ; Wvthes v. Labouchero i 
(1858) H De G. & J. 593, 609 ; 5 Jur. (N.S.) I 
499 ; 7 W. II 271. — L.c. ; Lee c. .tones (1864) j 
34 L. J. C. P. 131 ; 17 C. B. (N.S.) 482 ; 11 Jur. j 
(N.S.) 81 ; 12 L. T. 122; 13 W. E, 318.— EX. : 
OH. ; Phillips r. Foxhall (1872') 41 h. J. Q. B. ! 
293 ; L. R. 7 Q. B. 66,6 ; 27 L. T. 231 ; 20 \V. R. 1 
900. — Q.B. ; Maekreth v. Walmesley (188-0 51 , 
L. T. 19; 32 W. R. 819.— KAY. J. ; Wolton v. 
Somes (1889) 5 Times L. R. 184. — c.A. 

Hamilton v. Watson, referred to. 

Seaton v. Heath (1899) 68 I.. J. Q. B. 631; 
[1899] 1 Q. B. 782 : 80 L. T. 579 : 47 W. R. 487. 
— C.A. 


North British Insurance Co. v. Lloyd (1854) 
24 L. J. Ex. 14 ; 10 Ex. 523 ; 3 C. L. R. 
264 . — ex., applied. 

Lee v. Jones (1864) 34 L. J.C.P, 131 ; 17C.B. 
(N.S.) 482 ; 11 Jur. (N.S.) 81 ; 12 L. T. 122 ; 13 
W. R. 31S.— EX. CH. ; Fletcher v. Krell (1872) 
42 L. J. Q. B. 55 ; 28 L. T. 105. — Q.B. ,* Phillips 
r. Foxall (1872) 41 L. J. Q. B. 293 ; L. R. 7Q. B. 
666, 673 ; 27 L. T. 231 ; 20 W. R. 900.— Q.B. : 
Maekreth r. Walmsley (1SS4) 51 L. T. 19 ; 32 
W. R. 819. — jcay, J. ; and Welton r. Somes 
(1SSS) 5 T. L. R. 46. — Q.B.D. 

N. W. By. v. Whinray (1854) 23 Jj. J. Ex. 
261 ; 10 Ex. 77 ; 2 C. L. R. 1207 ; 2 
W. R. 523. — EX. 

Distinguished. Sanderson v. Aston (1873) 42 
L. J. Ex. 64 : L. R. 8 Ex. 73 ; 28 L. T. 35 ; 21 
W. R. 293 . — ex. ; applied , Holme r. Brunskill 
(1878) 3 Q. B. t). 495, 500.— DENMAN, J. ; 
(affirmed. C.A., infra, col. 2605) ; adopted , Rex r. 
Herron [1903] 2 h*. R. 474. 481. — K.B.D. 

Berwick Corporation v. Murray (1856) 26 
L. J. Oh. 201 : 3 Jur. (N.s.) 1 5 W. R. 

2os. — l.c., disii nff ui shed. 

General Steam Navigation Co. v. Rolt (1859) 
6 <~\ B. (N.S.) 550, 586 ; 6 Jur. (N.S.) SOI ; 8 
W. R. 223. — C.P. ; affirmed , EX. Ch' 


Owen v. Homan (1850) 19 L. J. Ch. 549 : 13 
Beav. 196. — XLR. : reversed, (1851) 2o L. J. Ch. 
314; 3 Mac. & G. 378; 15 Jur. 339.— L.C. ? the 
latter decision a firmed, (1853) 4 H. L. Cas 997 ; 
1 Eq. R. 370 ; 17 Jur. 861— H.L. (E.). 


Lee v. Jones (1864) 34 L. J. C. P. 131 ; IT 
0. B. (X.iO 482 : 11 Jur. (N.s.) S ; 12 L. T. 
122 ; 13 IV. R. 318. — EX. CH., considered . 
Phillips r. Foxall (1872) 41 L. J. Q. B. 293 ; 
L. R. 7 Q. B. 6,66, 673 ; 27 L. T. 231 : 20 IV. R. 
900.— Q.B. 


Owen v. Homan, dictum, questioned. 

North British Insurance Co. Llovd (1854) 
24 L. J. Ex. 14 ; 10 Ex. 523 : 3 C. L. R. 264 ; 1 : 
Jur. (N.S.) 45. — EX. 

Owen v. Homan, considered. | 

Price r. Barker (1855) 24 L. J. Q. B. 130; 4 j 
El. <k Bl. 760 ? 3 0. L. R. 927 : 1 Jur. (N.S.) 775. ; 


Owen v. Homan, referred to. ! 

Davies r. Stainbank (1855) 6 De. G. M. & G. 
679. 693.— L.JJ. j 

Owen v, Homan, distinquldtcd. j 

General Steam Navigation Co. r. Rolt ^1859) j 
6 C. B. (N.S.) 550, 586 ; 6 Jur. (X.fe.) 801 ; 8 W. R. ; 
223. — C.P. ; affirmed, EX. CH. j 

Owen v. Homan, observed upon. j 

Lee v. Jones (1864) 34 L. J. C. P. 131 ; 17 C. B. j 
(N.S.) 482 ; 11 Jur. (N.S.) 81 ; 12 L. T. 122 ; 13 \ 
W. R. 318 — ex. ch. : Oriental Financial Cor- i 
poration r. Overend, Gurney &: Co. (1871) 41 • 
L. J. Ch. 332 : L. It. 7 Cli. 142 ; 25 L. T. 813 ; ! 
20 W. R. 253. — L.C. ; affirmed . H.L. {supra, col. j 
2599). Sec extract, cols. 2594, 5. j 

i 

Owen v. Homan, considered. ! 

Bateson Gosling (1 S71 ) 41 L, J. C. P. 53 : : 
L. R. 7 C. P. 9, 14 ; 25 L. T. 570 : 20 W. It. 98. j 
— C.P. ; Muir v. Crawford (1875) L. It. 2 II. L. : 
Sc. 456 ; Duncan, Fox & Co. /*. North ami . 
South Wales Bank (1880) 50 L. J. Ch. 355 : 6 j 
App. Gas. 1 43 h T. 706 ; 29 \V. R. 763.— 1 

H.L. (E.). 


Lee v. Jones, followed. 

Fletcher v. lvreil (1872) 42 L. J Q. B. 55 ; 28 
L. T. 105. — Q.B. 

Lee v. Jones, held inapplicable. 

Lawder r. Lawder (1873) Ir. E. 7 C L. 57. 
—C.P. 

Lee v. Jones, applied. 

Maekreth v. Walmsley (1884) 51 L. T. 19; 32 
W. R. 819. — KAY, J. 

Burgess v. Eve (1872) 41 L. J. Ch. 515 ; 
L. R. 13 Eq. 450 : 26 L. T. 540 ; 20 W. R. 
311. — V.-C., folio iced. 

Ellerby’s Case ; Consolidated Land Co., In re 
(1872) 20 W. R. S55.— V.-C. 

Burgess v. Eve, approved. 

Phillips r. Foxall (1872) L. R. 7 Q. B. 666 ; 11 
L. J. Q. B. 293 27 L. T. 231 ; 20 W. R. 900. 

—Q.B. 

Burgess v. Eve, disti tarnished. 

Lloyd’s c. Harper (1880) 49 L. J. Ch. 217, 221 ; 
16 Ch. D. 290, 307. — FRY. J. ; affirmed , 50 L. J. 
Ch. 140 : 1 6 Ch. D. 290 : 43 L. T. 481 ; 29 W. R. 
452.— C.A. 

Burgess v. Eve, considered. 

Durham Corporation c. Fowler (1889) 58 L. J. 
<2. B. 246 : 22 Q. I>. D. 394 ; 60 L. T. 456.; 53 
J. P. 374. — DEN-VIAN and STEPHEN, JJ. 

Phillips v. Foxall or Foxhall (1872) 41 
L. J. Q. B. 293 : L. R. 7 Q.«B. 666 : 27 
L.T. 231 : 20 W. R. 900.— Q.B followed. 
Sanderson r. Aston (1873) L. R. 8 Ex. 73 ; 42 
f . J. Ex. 64 : 28 L. T. 35 ; 21 W. R. 293.— EX. 
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Phillips t. Pox all. field / nnppli cable. 
Lawder v. Ladder (<»♦ Simpson'; (1873) lr. E. 7 
C. L. 57 ; 21 W. K. 439.— C.P. 

xjleadnote. — The doctrine* of Phillips v. Fneall 
anci Lee v. Jones (supra) does not apply to tim 
case of a public officer, such as a county 
treasurer. suing on a bond given to him in hi* 
official capacity.] 

Phillips v. Poxall. la-id i napplieahle. 

Lawder v. Lawder (or Simpson), applied. 

Byrne r. Muzio (1881) 8 L. 11. Ir. 30b. — EX. D. 
pallet, c.b. — The doctrine of Phillip s v. 


' appointment or the discharge of the collectors. 

; Upon that ground. I am of opinion that Phillip s 
i v. Fvxuit and Sander son v. Aston do not apply 
; to the present case. . . . But it wg.s argued that 
; there was something more in the case. The 
i Collector-* I eneral had the power to suspend, 
land it was said that, that power was of the 
! same character as the power, to dismiss relied 
| upon in Phillips y. Fturull and Sanderson v. 
! Asf.i/t, ami that as he omitted to exercise that 
• power . . . the surety is discharged. I must 
I say I doubt very much whether that question 
also i* not involved in the decision of the 


Foxall and Sanderson v. Aston. . . . is now quite I Common Pleas Division in Laivder v. Lawder. 
too firmly established to be shaken by any tri- ! Whether, however, it be or be not. I may say 
bunal short of the H. L.. and I hold my*el£ j for myself that, while I am prepared to follow 
entirely bound by those two decisions. Phillips J Phiuips v. F % o.raH and Sanderson, v. Aston, and 
v. Feral l was determined upon two different even to extend their authority so far as the 
views of the law; Qua in. J., who delivered the reasoning on which they were founded legiti- 
judgiueut of the majority of the Court, taking mutely and logically can be pressed, I am not 
one view and Blackburn. J.. arriving at the same prepared to go further. There is a broad ground 
conclusion upon another view. I rather think I of "distinction between the two powers — the 
that tlie view taken by Blackburn, J., which was power of suspension and the power to discharge, 
the one adopted in the Court of Exchequer in The exercise of a power to discharge terminates 
the subsequent case of Sanderson v. Aston, was the relationship between the employer anrl em- 
the view that has since been most, generally ployed, and with it once and for ever determines 
followed ; but it appears to me that the ratio the liability of the guarantee society ; so in such 
decidendi of both classes of judgments in j a case, when the plaintiff fails to do that which 
Phillips v. Foxafl involved this — that there lie had the power to do, and which, he ought 
should be, in the person who is suing and t* to have done, namely, dismissed the person era* 
whom the knowledge of the fraud, irregularity ployed, he in effect fails to do tiiat which would 
or misconduct is traced, a power of dismissal. Have terminated the liability of the surety. The 
Quain, J. specially limits his judgment to that power of suspension, on the other hand, does not 
class of case, and the judgment of Blackburn, J. terminate the relation of employer and employed, 
is entirely founded upon it. The power of the nor does it terminate the liability, 
employer to dismiss for misconduct is a power 

the exercise of which, when misconduct comes to Phillips v. Foxall and Lawder v. Lawder. 
his knowledge, the surety has a right to call for ; considered. 

and if the employer condones the misconduct in Durham Corporation r. Fowler (1889) 58 L. J. 
such a way as to deprive himself of the power Q* B. 24(5 ; 22 Q. B. D. 394 ; 60 L. T. 45(5 ; 58 
of dismissal, he lias deprived the surety of one of J. P. 1574. — DENMAN and STEPHEN, jj. 
the rights which he, the surety, would have if he 

stood in the place of the employer, and therefore Phillips v. Poxall, distinguished. 
the surety is discharged by the ordinary rules C-aston and Arrington Union v. Dew (1S99) 68 
that formerly were -supposed to regulate questions B. J. Q. B. 380 ; SO L. T. 325. 
arising between principal and surety in such BRUCE, J . — Ph illips \.Fo,chall which was relied 

cases. The Court of Common Pleas in this upon by the defendants, decided that on a con- 
country in Lawder v. Lawder considered the tinuing guarantee for the honesty of a servant, if 
effect in Phillips v. Foxall upon a bond in re- the master discovers that the servant lias been 
ceipt of which the party suing was much in the guilty of dishonesty in the course of his service, 
same position as the Collector-General here, viz., and, instead of dismissing the servant, he chooses 
a bond given by a county cess collector to a to continue him in his employ without the know- 
county treasurer. The Court of Common Pleas ledge or consent of the surety, express or implied, 
held— and, in my opinion rightly — that the ratio he cannot afterwards have recourse to the surety 
decidendi of Phillips v. Foxall and Sanderson v. to make good any loss which may arise from the 
Aston did not apply to such a case, because there dishonesty of the servant during tlie subsequent 
was absent that which was the ground of the service. But here there was no evidence that 
decision in both cases — the power to dismiss, the plaint iffs had notice of any act of dishonesty 
I conceive that the doctrine of Lawder v. Lawder on the part of Walter Dew in the course of his 
entirely applies to the case before us, that of service. Walter Dew was in a position of 
a collector of rates appointed by the Lord Lieu- pecuniary embarrassment, and he may have been 
tenant, subject to be removed by the Lord guilty, prior to his dismissal, of acts of irregu- 
Lieutenant only, and whose security, though larity in delaying to pay over moneys, although 
nominally given to the Collector-General, is so that is not clearly made out ; but there is nothing- 
given in pursuance of a statute which directs to show that lie appropriated any money of the 
that that security shall be subject to the guardians, or failed to pay over to them when 
approval of the Lord Lieutenant. This is not required, the money collected by him. It was 
in any sense a technical point. Tn my opinion only after bis dismissal and after his death that it 
upon the true construction of this Act of Par- was found that he was behind in his accounts, 
liament, the Collector-General, in respect of Philips v. Foxliatl is fully considered and ex- 
this security, acts in a public capacity — he is plained in the more recent case of Durham Cor- 
the person "to whom this security is by statute poration v. Fowler (1889) 58 L. J. Q. B. 246 : 22 
to be given for the proper collection of the Q- B. D. 894. There it was held that the plain- 
rates, but he has nothing to say to either the tiff’s acquiesenee in the collector’s irregular 
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mode of accounting was not such connivance as 
to discharge the sureties. But, further, in the 
present case the plaintiffs had no power to dis- 
miss the collector. ... If in other respects 
Phillip* v. Fo*Jiall were applicable — and for the 
reasons I have given 1 think it is not — Byrne v. 
J Inzio is an authority to show that the principle 
of Phillips v. Foitfiull does not apply where the 
obligee of the bond has not the power to dismiss 
the collector. — pp. 382. 3S3. # 

Sanderson v. Aston (1873) 42 L. J. Ex. 64 ; 
L. K. S Ex. 73 : 28 L. T. 35 ; 21 W. II. 
298. — EX.. questioned. 

Holme r. Brunskill (1878) 47 L. J. Q. B. 610; 
3 Q. B. D. 495 ; 38 L. T. 838.— C.A. 

Sanderson v. Aston, inapplicalae. 

Byrne r. Muzio (1881) S L. II. Ir. 896. — EX. D. 
(see "extract, supra). 

Sanderson v. Aston, doubted. 

Durham Corporation r. Fowler (1889) 58 L. J. 
Q. B. 240 : 2 Q. B . D. 394 ; 00 L. T. 450 : 53 
J. P. 374! — DENMAN and STEPHEN, JJ. 

Byrne v. Muzio (1881) 8 L. II. Ir. 390, 
— EX. D.. upprored. 

Oaxtoii and Arrington Union #\ Dew (1*99) 
08 L. J. Q. B. 380 : 80 L. T. 325. — BKT'C E. J. 
See extract supra, col. 26<»4. 

Wright v. Simpson (1802) 0 Ves. 714, 738. — 
L.C.. observation applied. 

Madden r. M'Mulleii (1800) 13 Ir. <\ L. It. 
305 ; 4 L. T. 180. — q.r,. (ir.) : Liverpool Marine 
Credit Co. r. Hunter (1807) 80 L. J. Ch. 507 : 
L. K. 4 Eq. 08 ; 16 L. 4’. 447.— V.-C. : (affirmed. 
(1868) 37 L. J. Ch. 386 : L. R. 8 Ch. 479 ; 18 
L. T. 749 ; 16 W. It. 1090.— CHELMSFoni), L.C.) 

Wright v. Simpson, applied. 

Barber /•. Maokrell (1892) OS L. T. 29: 41 
W. R. 341 ; 2 K.{72. — C.A. 

Trent Navigation Co. v. Harley (1808) lo 
East, 34. — K.B.. adopted. 

Davey r. Prendergrass (1823) 5 B. & Aid. 187 : 
2 Chit. 330 : 0 Madd. 124.— K.B. 

Trent Navigation Co. v. Harley ; English v. 
Barley (1800) 2 Bos. k P. 01 : 3 Esp. 49 : 
5 K. 11. 543 : and London Assurance Co. v. 
Buckle (1820) 4 Moore 153. — C.P., applied. 
Goring r. Edmonds ( 1829) 7 L. J. (o.n.) C. P. 
235 ; 6 Bing. 94 : 3 M. & P. 259 : 31 It. 11.538.— C.P. 


Mactaggart v. Watson (1835) 3 Cl. k F. 
525; 10 Bli. (N.S.) 618. — H.L. (SC.), 
applied. 

Dawson v. Lawes (1S54) 23 L. J. Ch. 434 ; 
Kay 2S0 ; 2 Eq. E. 230 ; 2 W. E. 213.— WOOD, 
v.-c. ; Madden r. M’MulIen (1S60) 13 Ir. C. L. E. 
305 ; 4 L. T. 180 .— q.e. (ie.). 

Mactaggart v. Watson. See 
Black r. Ottoman Bank (1862) 15 Moore P. C. 
472; 8 Jur. (N.S.) 801 ; 0 L. T. 703: 10 W. E. 
871. — p.c. ; Mansfield Union v. Wright- (1882) 
9 Q. B. 1). 685. — c.A. : affirming 46 J. P. 200. 

j Mactaggart v. Watson, considered. 

i Durham Corporation r. Fowler (1889) 58 L. J. 

1 Q. P». 246 : 22 Q. B. I). 394 : <50 L. T. 450- ; 53 
j J. P. 374 . — denman and Stephen, jj. 

| Mactaggart v. Watson. See 

! Kingston Corporation r. Hardin sr (1892) 62 
i L. J. Q. P». 55 ; [1892] 2 Q. B. 494, 508 ; 4 E 7 : 

I 67 L. T. 539 ; 41 W. R. 19 ; 57 J. P. 85. — C.A. 

1 J 

| Creighton v. Rankin (1840) 7 Cl. & F. 325. 

i H.L. (SC.), discussed. 

j Biggnr r. Wright (1840) 9 Dunlop 78. — 
! CT. of s ess. 

i * 

Creighton v. Rankin. See 
Dawson /*. Lawes (1854) 23 L. J. Ch. 434 ; Kay 
28u : 2 Eq. E. 23o : 2 \Y. E. 213. — WOOD, v.-c.': 
Black /■. Ottoman Bank (1862) 15 Moore P. 0. 
472 : 8 Jur, (N.S.) 801 : 0 L. T. 763 : 10 W. E. 
, 871. —P.C. 

Watson v. Alcock (1855) 22 L. J. Ch. 858: 
4 Dc G. M. & G. 242 ; 1 Eq. 11. 231 ; 17 Jur. 
568 ; 1 W. E. 399.— L.JJ., adopted. 
Lawrence v. Walmslev (1862) 31 L. J. C. P. 
143 ; 5 L. T. 798 : 10 \\\ E. 344.— C.P. 

i Dawson v. Lawes (1854) 1 Kay 280 : 23 

| L. J. Ch. 434 ; 2 Eq. R. 230 : 2 W. E. 213. 
— adopted. 

Black r. Ottoman Bank (1862) 15 Moore P. C. 
472 : 8 Jur. (N.s.) 801 : 6 L. T. 763 ; 10 W. E. 
871. -P.c. 

Dawson v. Lawes, considered. 

Durham Corporation c. Fowler (1889) 58 L. J. 
Q. B. 246 ; 22 Q. B. D. 394 : <50 L. T. 456 ; 53 
J. P. 37 4. — DENMAN and STEPHEN. JJ. 


Trent Navigation Co. v. Harley, adopted. 
Mactaggart r. Watson (1835) 3 01. A: F. 525 : 
10 IHigh (N.S.) 618.— H.L. (sc.). 

Trent Navigation Co. w Harley. See 

Black r. Ottoman Bank (1862) 15 Moore P.C. 
472 ; S Jur. (N.S.) 801 ; 6 L. T. 763: 10 W. JL 
871.— P.c. 

Trent Navigation Co. v. Harley, adopted. 
Durham Corporation r. Fowler (1889) 58 L. J. 
q. B. 246 ; 22 Q. B. D. 394, 417 : 60 L. T. 456 ; 
53 J. P. 374.— DENMAN and Stephen, jj. 

Eyre v. Everett (1N26) 2 Jluss. 381. — r,.c. 
See 

Black r. Ottoman Bank (1862) 15 Moore 
P. 0. 472 : 8 Jur. (N.S.) SOI ; 6 L. T. 763 ; 10 
W. R. S71.— P.C. 


1 Watts v. Shuttleworth 29 L. J. Ex. 229 ; 
5 H. k X. 235.— EX. : affirmed. (1860) 29 L. J. 
Ex. 229 ; 7 H. k X. 353 ; 7 Jur. (N.S.) 945 ; 
5 L. T. 58 : 10 W. It, 132.— EX. CH. 

Watts v. Shuttleworth, adopted. 

Lawrence r. Walmslev (1862) 31 L. J. C. P. 
143 : 5 L. T. 79S ; 10 W. R. 344.— C.P. 

Watts v. Shuttleworth. distinguished. 
Barber. In re, Agra Bank, Ex parte (1870) 
39 L. J. Bk. 39 ; L. E. 9 Eq. 725. 732. — BK.; 
i Grant r. Bud d (1874) 30 L. T. 319: 22 W. E. 
j 54 L— q.e. 

Watts v. Shuttleworth. dirtu% appeared but 
not applied. 

Barber, In re. Agra Bank, Ex parte (1S70) 39 
L. J. Bk. 39 : L. E. 9 Eq. 725.— BACON, C.J. 
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Watts v. Shuttleworth, dhtinguUhed. Peter v. Rich ; Morgan v. Seymour (I (537) 

Grant /*. Budd (l 874'. 30 L. T. 310 ; 22 W. R. 1 Ch. Rep. 1 20 : Swain v. Wall (16 11) 1 Oil. 

544. q.b. * Ilep. 140 : Hole v. Harrison (1373) 1 Cli. 

Oa. -43 ; Finch 15. -03. conxitlrtvd. 

Watts v. Shuttleworth. referred to. ‘ Wolmershausen r. Guliiek (IS 03) 32 L. J. Ch. 

Mansfield Cuion r . Wright (18*2) 9 n . B. D. •: 77;-', ; 2 Ch. 514 : 3 It. 310 ; 3* L. T. 753. 

383. — C. A. (affirming 43 J. P. 2<i0. — W. ; wuiCiHT.’j. 

WILLIAMS, J.) : and Alliance Gas Consumers Cu. 

r. Blott (1883) 3 X. L. R. 111.— -manisty. J. ! Bering (or Peering) v. Winchelsea (Earl) 

v J ■' (1800) 1 Cox 318; 2 Bos. cV P. 270 ; 1 

Madden v. McMullen (1800) 13 Ir. C. L. It. it. It. 41. — EX., explained and appeared. 

305 ; 4 L. T. 18o. — q.b. ■ Craythoruu r. Swinburne (1807) 14 Ves. 130 ; 

Considered. Durham Corporation r. Fowler : 9 K. K. 234. — L.c. ; Stirling r. Forrester (1821) 

(18811) 58 L. J. <). B. 243 : 22 Q. B. D. 31)4 : 30 ! 3 Bligh 575 ; 22 li. It. 39.— H.L. (SC.). 

L. T. 453 ; 53 J. P. 374. — dexman and Stephen, ; 

jj. ; Lint Isa v t». Maguire. [181)3] 2 Ir. li. Bering v. Wiuchelsea (Earl), applied. 

554.— GIBSON. J. J ; Fluting e. Burke (.1870) L. it. lu Eq. 539, 

I 544. — v.-c.- [affirmed, (1871) L. It. 3 Ch. 342. — 
Black v. Ottoman Bank (1832) 15 Moore I ; Itoberts r. Crowe (1872) 41 L. J. C. P. 

P. C. 472,484; 8 Jur. (N.s.) 80 1 : 3 L. T. | 198. "201 : L. It. 7 C. P. 329, 637 ; 37 L. T. 

733 : 10 W. H. 871. — P.C., adopted. \ 238. — C.p. ; Duncan. Fox & Co. r. North and 

Carter r. White /1883) 54 L. J. Ch. 138 ; 25 . South Wales Bank f iSSU) 50 L. J. Ch. 355, 362 ; 


Cli. D. 333 ; 50 L. T. 370 ; 32 W. R. 392.— C.A. 

Black v. Ottoman Bank, considered. 

Durham Corporation r. Fowler (1880) 58 L. J. 
Q. P>. 243 ; 22 Q. B. D. 304 ; 30 L. T. 453 ; 53 
J. P. 374. — denman and Stephen, jj. 

Alteration of Instrument. 

Davidson v. Cooper (1844) 12 L. J. Ex. 437 ; 
13 M. & W. 343. — EX. OIL, followed. 

Bank of Hindustan, China and Japan e. Smith 
(1837) 33 L. J. C. P. 241 ; 16 L. T. 518.— C.P. : 
Aldous r. Cornwell (1838) 37 L. J. Q. B. 201 ; 
L. R. 8 Q. B. 573, 573 ; 0 B. & S. 607 ; 13 W. R. 
1045. — Q.B. 

Davidson v. Cooper, distinguished. 
llobinson r. Mollett (1875) *44 L, J. C. P. 332 ; 
L. R. 7 II. L. 802, 813 ; 33 L. T. 544.— h.l. (e.)'. 

Davidson v. Cooper* applied. 

Suffellw. Bank of England (1SS2) 51 L. J. 
Q.B. 401,404; 9Q.*B. D. 555, 532; 47 L. T. 
143 ; 30 W. li. 932 ; 43 J. P. 500.— c. A. 

Davidson v. Cooper, distinguished. 

Barnes e. Richards (1902) 71 L. J. li. B. 341 ; 
86 L.T. 231 ; 50 W. R. 333.— A L VERST ONE, c.J. 

Harrison v. Nettleship (1S33) 3 L. J. Ch. 
86 ; 2 Myl. & K. 423. — M.R., obiter red upon. 
Thornton v. ipICewan (1862) 32 L. J. Cli. 69 : 
1 H. & M. 525 ; 1 N. R. 13 ; 11 W. R. 140. 

WOOD, v.-c . — Harrison v. Aettlesh ip only 
showed that after a verdict at law, equity had 110 
jurisdiction in cases of account, unless some 
special grounds for its interference could be 
shown, and in this case such special grounds were 
shown. — p. 70. 

Dean v. Newhall (1799) 8 Term Rep. 168. — 
K.B., adopted. 

Lancaster r. Harrison (1830) S L. J. (o.S). 
C. P. 288 ; 6 Bing. 726 ; 4 M. Sc P. 561.— C.P. 


3. Rights op Surety. 

Peter v. Rich (1629) 1 Ch. Rep. 34., dis- 
tinguished. 

Hitchmaij, r. Stewart (1855) 24 L. J. Ch. 690 ; 
3 Drew. 271 : 3 Eq. R. 838 ; 1 Jur. (N.S.) 839 ; 3 
W. R. 464.— v.-c. 

O.C. • 


i 3 App. Oas. 1, 19 ; 43 L. T. 703 ; 29 W, R. 763. 

: — h.l. (E.) ; Steel r. Dixon (18-81) 50 L. J. Ch. 

: 591 ; 17 Ch. D. 825, 830; 45 L. T. 142: 29 
W. R. 735. — FEY, J. 

Dering v. Winchelsea (Earl), referred to. 
Leigh r. Dickesou (1883) 53 L. J. Q. B. 120 ; 
12 Q.‘ B. D. 194 : 50 L. T. 124.— POLLOCK, £. 
[affirmed, (1884) 54 L. J. Q. B. 18 ; 15 Q. B. D. 
60 ; 52 L. T. 791 ; 33 W. R. 539.— C.A.] ; 
Arcedeokno, En re, Atkins r. Arcedeckne (1883) 
53 L. J. Ch. 102 ; 24 Ch. D. 709, 714 ; 48 L. T. 
725. — PEARSON, J. 

Dering v. Winchelsea (Earl), principle 
applied. 

Ward r. National Bank of New Zealand (1883) 
52 L. J. P. C. 65 ; 8 App. Cas. 755, 765 ; 49 L. T. 
315.— P.C. 

Dering v. Winchelsea (Earl), referred to. 
Edmunds r. Wallingford (1885) 54 L. J. Q. B. 
305 : 14 Q. B. D. 811, S14 ; 52 L. T. 720 ; 33 
W. R. 647 ; 49 J. P. 549.— C. A. (affirming 1 Cab. 
& E. 334) : Ramskill i\ Edwards (1885) 55 L. J. 
Ch. 81 ? 31 Ch. D. 100, 109 ; 53 L. T. 949 ; 34 
W. R. 93.— PEARSON. J. 

Dering v. Winchelsea (Earl), principle 
applied. 

Bacon r. Camphansen (1SSS) 58 L. T. 851. — 
STIRLING, J. : Robinson r. Harkin (1893) 65 L. J. 
Cli. 773 ; [1896] 2 Ch. 415 : 74 L. T. 777 ; 44 
W. R. 702— STIRLING, J. 

Dering v. Winchelsea (Earl), referred to. 
Fitzgerald r. M‘Cowan (1S97) [1898] 2 Ir. 
R. I. — Q.B.D, 

Dering v. Winchelsea (Earl). See 
Ruabon Steamship Co. v. London Assurance 
(1899) 69 L. J. Q. B. 86 ; [1900] A. C. 6 ; 81 L. T. 
5S5 ; 48 W. R. 225 ; 9 Asp. M. C. 2 ; 5 Com. 
Cas. 71.— H.L. (E.). 

Dering v. Winchelsea (Earl), principle, 
adopted. 

Denton’s Estate, In re (1903) 72 L. J. Ch. 732 ; 
[1903] 2 Ch. 670 ; 89 L. T. 62 ; 52 W. R. 93.— 
SWINFEN EADY, J. 

Turner v. Davies (1796) 2 Esp. 478. — k.b., 
adopted. 

Batard r. Hawes (1853) 22 L. J. Q. B. 443 ; 2 
El. &B1. 287 ; 17 Jur. 1154 : 1 W. R. 387.— Q.B. 

88 
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Cowell v. Edwards (1800) 2 Bos. & P. 268. 
— C.P., adapted. 

Davies v. Humphreys (1840) 9 L. J. Ex. 263 ; 
6 M. & W. 1*3 ;.4 Jur. 250.— EX. ; Mackreth r. 
Wahnesley (1884) 51 L. T. 19 ; 32 AV. R. 819.— 
KAY, J. 

Craythorne v. Swinburne (1807) 14 Yes. 160. 

— L.c. 

lief erred to , Hodgson, r. Shaw (1834) 3 L. J. Ch. 
190 : 3 Myl. & K. 183.— L.c. ; Davies r. Hum- 
phreys (1840) 6 M. & AY. 153 ; 9 L. J. Ex. 263 : 
4 Jur. 250. — EX. ; Kemp v. Finden (1834) 12 
M. & W. 421 ; 13 L. J. Ex. 137 ; 8 Jur. 65.— EX. : 
observations explained, Batard v. Hawes (1853) 
22 L. J. Q. B. 443 ; 2 El. & Bl. 287 ; 3 Car. & K. 
277 ; 17 Jur. 1154 ; 1 AY. R. 387. — Q.B. ; applied. 
Newton v. Chorlton (1853) 10 Hare 646 : 3 
Drew. 333. — v.-C. ; Farebrother r. AVodehouse 
(1856) 26 L. J. CU. SI ; 23 Beav. IS ; 2 Jur. (x.S. 
1178 ; 5 W. R. 12. — -M.fi. 

Craythorne v. Swinburne, approved. 

Pearl r. Deacon (1837) 24 Beav. 186. — m.r. : 
affirmed, 26 L. J. Ch. 761 ; 1 Do G. & J. 461 : 3 
Jur. (N.s.) 1187 ; 5 AY. R. 793.— L.JJ. 

Craythorne v. Swinburne and Kemp v. 
Finden (1843) 13 L. J. Ex. 137 ; 12 31. & 
AA\ 421 ; 8 Jur. 65. — EX., referred to. 
Reynolds r. AA T heeler (1861) 30 L. J. C. P. 350 : 
10 C. B. (N.S.) 561 ; 7 Jur. (N.S.) 1290 ; 4 L. T. 
472. — C.P. 

Craythorne v. Swinburne, applied. 

AV hi ting r. liurlce (1870) L. R. 10 Eq. 539.543. 
— v.-C. ; affirmed. L. R. 6 Ch. 842.— L.JJ. 

Craythorne v. Swinburne, referred to. 
Duncan, Fox & Co. r. North and South AYales 
Bank (1880) 50 L. J. Ch. 355 ; 6 App. ('.’as. 1. 12 : 
43 L. T. 706 ; 29 W. R. 763.— H.L. (E.). 

Craythorne v. Swinburne, disrusscd. 
Snowdon. In re and Ex parte (1881) 50 L. J. 
Ch. 540 : 1 7 Ch. 1). 44 ; 44 L. T. 830 : 29 AV, 11. 
654. — C.A. See extract, infra. 

Craythorne v. Swinburne, adopted. 

AVard r. National Bank of New Zealand (1883) 
52 L. J. P. C. 6)5 ; 8 App. Cas. 755, 765 : 49 L. T. 
315. — p.c. 

Craythorne v. Swinburne, considered, 
Wulmersliausen r. Gulliclc (1893) 62 L. J. Ch. 
773 : [1893] 2 Ch. 514 : 3 R. 610 ; 68 L. T. 753. 

—WRIGHT. J. 

Craythorne v, Swinburne, principle applied. 
Denton’s Estate, In re, Licenses Insurance 
Corporation r. Denton (1904) 73 L. J. Cli. 465 ; 
[1904] 2 Ch. 178 ; 90 L. T. 69S ; 52 AV. R. 484. 
— C.A. 

Antrobus v. Davidson (1817) 3 Met*. 569 : 17 
R. R. 130. — M.R., considered. 
Wolmershausen r. Gullick (1893) 62 L. J. Ch. 
773 ; [1893] 2 Ch. 514 : 3 R. 610 ; 68 L. T. 753. 
— AVRIGHT, J. 

Stirling v. Forrester (1821) 3 Bligh 575 ; 
22 R. R. 69. — H.L. (8C.). observations 
adopted. 

Duncan, Fox & Co. r. North and South Wales 
Bcuk (1881) 50 L. J. Ch. 335 ; 6 App. Cas. 1, 19 : 
41 L, T. 706 ; 29 AY. R. 763.— H.L. (E.) . 


Stirling v. Forrester, principle applied. 

AVard %\ National Bank of New Zealand (18S3) 
52 L. J. P. C. 65 ; 8 App. Cas. 755 ; 49 L. T. 315. 
—H.L. (E.). 

Stirling v. Forrester, dicta adopted. 

Bacon r. Camphausen (1888) 58 L. T. 851. — 
STIRLING, J. ; Wolmershausen r. Gullick (1893) 
62 L. J. Ch. 773 ; [1893] 2 Ch. 514 ; 3 R. 610 ; 
68 L. T. 753.— WRIGHT, J. 

Stirling v. Forrester, discussed. 

Ruabon Steamship Co. v. London Assurance 
(1900) 69 L. J. Q. B. 86 : [1900] A. C. 6 ; 81 
L. T. 585 ; 48 A\ r . R. 225 ; 9 Asp. M. C. 2 ; 5 Com. 
Cas. 71.— H.L. (E.). 

Pendlebury v. Walker (1841) 4 Y. & Col. 

Ex. 424. — EX., principle applied. 

Steel v. Dixon (1881) 50 L. J. Ch. 591 : 17 
Ch. D. 825. 830 ; 45 L. T. 142 : 29 AA r . R. 735.— 
FRY. J. ; Arcedeckne, In re, Atkins r. Arcedeckne 
(1SS3) 53 L. J. Ch. 102 : 24 Ch. D. 7o9. 714 : 48 
L. T. 725. — peausox, J. ; Ellesmere Brewery Co. 
r. Cooper (1895) 65 L. J. Q. B. 173; ['1896] 1 
Q. B. 75 ; 73 L. T. 567 : 44 \Y. R. 254. — RUSSELL, 
C.J. and CAVE, J. 

Davies \\ Humphreys (1840) 6 AI. & AY. 153 : 

* 9 L. J. Ex. 263 : 4 Jur. 250. — EX., followed. 

Snowdon. In re, Snowdon. Ex parte (1881) 17 
Ch. D. 41 : 30 L.J. Ch. 54U; 44 L. T. 830 ; 29 
AV. R. 654.— c. A. 

D rett, L..J. — AYhen does the claim of the one 
surety against the other for contribution arise ! 
It is not when he has paid only his own half of 
the amount for which he originally became surety, 
but his claim arises when he has paid more than 
half of the whole of the debt due to the creditor. 
That is the doctrine which was laid down in 
Davies v. Humphreys, and it was a doctrine taken 
from the Courts of Equity and adopted by the 
Courts of Law. The < loctrine laid down in JJa rics 
v. Humph reps has never been questioned, and it 
seems to be' absolutely in accordance with what 
Lord Eldon said in A> parte Gifford (6 A T es. 805), 
upon the authority of which Davies v. Humphreys 
was decided. There is nothing to the contrary in 
the other cases which have been cited, and the 
doctrine of Davies v. Humph reps remains un- 
touched. that a surety has no claim against his 
co-sureties until he has paid more than his share 
of the debt due to the principal creditor. — p. 47. 

[Counsel observed : The decision of Lord Eldon 
in He parte Gifford, which is referred to by Baron 
Parke in Davies v. Humphreys, was earlier in date 
than his decision in Craythorne v. Swinburne. 
There he says ; “ It has been long settled that if 
there are co-sureties by the same instrument, and 
the creditor calls upon either of them to pay the 
principal debt, or any part of it, that a surety has 
a right in this Court, cither upon a principle of 
equity or upon contract, to call upon his co-surety 
for contribution.’ ’ ] 

cotton, L.J. — Does that mean while any part 
of the principal debt remains unsatisfied ? Does 
it not mean when the surety has paid more than 
his share of the debt which remains due to the 
creditor ?— p. 45. 

Davies v. Humphreys, considered. 

AVolmershausen r. Gullick (1S93) 62 L. J. Ch. 
773 ; [1893] 2 Ch. 514 ; 3 R. 610 ; 6,8 L. T. 753. 
— WRIGHT. J. 
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Reynolds v. Wheeler (1 8 i>1) 30 L. J. 0. P. 
850 : lu C. R. (N.S.) 561 : 7 Jur. 'X.s.) 
129u : 4 L. T. 472. — C.P.. discussed and 
appro red. 

Macdonald r. YY’h it field (1883) 52 L. J. P. C. 
7u : 8 App. Cas. 733 : 49 L. T. '440.— P.C. See ; 
extract, vol. i., col. 2U7. 

Reynolds v. Wheeler, considered. 
YY'olmershauseu r. Gullick US93") 62 L. .T. Ch. 
773 : [1893] 2 Ch. 514 ; 3 It. OH) :'<I8 L. T. 753. 

— WEIGHT, J. 

Beehervaise v. Lewis (1872) 41 L. J. 0. P. 
101 : L. It. 7 C. P. 372 : 20 L. T. 848 ; 20 
\V. H. 720, dictum applied, 

Wolniershauscn r. Gullick (1893) 0*2 L. J. Ch. 
773; [1893] 2 Ch. 514 ; 3 It. 010; OS L. T. 753. 

— WEIGHT, J. 

Beehervaise v. Lewis, followed. 

Alcov and Gandia Itv. v. Greenhill (1897) 70 
L. T. 542. — STIRLING. J., a pinned in part and 
reversed- in part , 79 L. T. 257. — C.A. 

Snowdon, In re and Ex parte (1881) 50 
L. J. Ch. 540 : 17 Ch. I). 44 : 44 L. T. 
830 ; 29 W. 11. 054. — C.A. : and Macdonald 
v. Whitfield (1883) 52 L. J. P. C. 70 ; 8 
App. Cus. 733. — P.C., considered. 
Wolmersliausen r. Gul lick (1893) 02 L. J. On. 
773 ; [1893] 2 Ch. 514 : 3 It. 010 : 08 L. T. 753. 

-WRIGHT, J. 

Wolmershausen v. Gullick (1S93) 02 L. J. 
Ch. 773 : [1S93] 2 Ch. 514 ; 3 B. 010 ; 08 
L. T. 753, — WRIGHT. J., applied. 

Robinson v. Harkin (1896) 05 L. J. Ch. 773 ; 
[1896] 2 Ch. 415 ; 74 L. T. 777 ; 44 W. B. 702. 
—STIRLING, J. 

Wolmershausen v. Gullick, followed. 

Gardner r. Brooke (1835) [1897] 2 Xr. R. 0. — 
Q.B.D. ; affirmed , C.A. 

Wolmershausen v. Gullick. 

Fuller r. McMahon, McMahon, In re (1896) 69 
L. J. Ch. 142 ; [1900] 1 Ch. 173 ; 81 L. T. 715 ; 

7 Manson 38 .— Stirling, j. 

Wolmershausen v. Gullick, referred to. 

Ellis t. Pond (1897) 67 L. J. Q. B. 345 ; [1898] 

1 Q. B. 426 : 78 L. T. 125. — C.A. ; Fitzgerald v. 
M’Cowan (1897) [1898] 2 Ir. R. 1. 13 .— Q.b.d. 

Wolmershausen v. Gullick, applied. 
Blackpool Motor Car Co., In re, Hamilton v. 
Blackpool Motor Car Co. (1900) 70 L. J. Ch. 61 : 
[1901] 1 Ch. 77; 49 W. R. 124 ; 8 Manson 193. 
—BUCKLEY. J. ; Gore v. Gore (1900) [1901] 2 
Ir. R. 275.— Q.B.D. 

Ellesmere Brewery Co, v. Cooper (1895) 
65 L. J. Q. B. 173 : [1896] 1 Q. B. 75 ; 
73 L. T. 567 ; 44 YV. II. 254.— Q.B.D. See 
Fitzgerald /*. M 1 Cowan [1898] 2 Ir. R. 1, 26. 
—Q.B.D. 

Ellesmere Brewery Co. v. Cooper, explained 
and applied. 

Denton’s* Estate, In re. Licenses Insurance 
Corporation*. Denton (1903) 72 L. J. Ch. 732 ; 
[1903] 2 Ch. 670, 680: 89 L. T. 62; 52 YV. R. 
93. — SWI N fen EADY, J. : reversed, C.A. {see 
col. 2609). 


| Gardner v. Brooke [1897] 2 Ir. R. 6. — c.A. 

I referred to. 

i Fitzgerald i\ M* Co wan (1897) [1898] 2 Ir. R. 
j 1.— Q.B.D. • " * 

Stokes, Ex parte (ls4s) De Gc*x Bkcy. Rep. 
618. — v.-c ..followed. 

Parker. In re. Morgan r. Mill (1894) 64 L. J. 
Ch. 6; f 1894] 3 ClUlOO: 7 R. 590; 71 L. T. 
557 ; 43 YV. R. 1.— c.A. 

Lawson v. Wright 1 (1786) 1 Cox 275. 
fd hared. 

Hit chman r. Stewart (1855) 3 Drew. 271. — v.-c. 

Lawson v. Wright, referred to. 

Fox, In re. Bishop, Ex parte (1880) 50 L. .1. 
Ch. 18. 23 ;*15 Ch. 1). 4 On, 422; 43 L. T. 165 : 
29 YY\ R. 144. — C.A. ; and Scottish Provident 
Institution e. Conolly (1893) 31 L. R. Ir. 329. 
336.— M.K. 

Lawson v. Wright, considered. 
Wolmershausen r. Gullick ( 1 893) 62 L. J. Ch. 
773 : [1893] 2 Ch. 514 ; 3 R.'6lO ; 68 L. T. 753. 
— WRIGHT, J. 

Mountcashel v. Barker (1853) 23 L. J. C. P. 
43 ; 14 C. B. 53 ; 2 C. L. It. 60 : 2 YV. R. 
96. — C. P. , d ist- i ny a ishrd . 

YY r hillier v. Roberts (1873) 28 L. T. 668. — C.P. 

Herepath, In re, Delmar, Ex parte (1890) 
38 YV. It. 752; 7 Morrell 129, 190.— 
CAVE, J., commented on. 

Parrott, I 11 re, Whittaker. Ex parte (1891) 63 
L. T. 777 ; 39 YV. R. 4UU ; 8 Morrell 49. — BKCY. 

O’Carroll’s Case (1745) Ambl. 61. — L.C. See. 
Dering (or Deering) v. Winclielsea (Earl) (1S0O) 
2 Bos. 6: P. 274 11 . ; 1 Cox 318 : 1 It. R. 41.— EX. 

Butcher v. Churchill (1808) 14 Y T es. 567. — 
M.R., fallowed. 

Reed r. Norris (1837) 6 L. J. Ch. 197 ; 2 Myl. 
& Cr. 361 ; 1 Jur. 233. — L.C. 

Rigby v. Macnamara (1795) 2 Cox 415 ; 2 
R. R. 92. — L.C., applied. 

Bell v. Free (1818) YY 7 ils. Ch. Cas. 51 ; 1 Swanst. 
90; 18 R. Ii. 153. — ai.R. ; Oriental Commercial 
Bank, In re. European Bank. Ex parte (1871) 41 
L. J. Ch. 217; L. R. 7 Ch. 99, 103; 25 L. T. 
648 ; 20 YV. R. 82.— L.JJ. 

Rigby v. Macnamara and Bell v. Free, dis- 
sented from. 

Maria Anna and Steinbank Coal and Coke Co., 
In re, McKewan’s Case (1877) 46 L. J. Ch. 819 ; 
6 Ch. D. 447 ; 87 L. T. 201 ; 25 YY r . R. 857.— 
M ALINS, V.-C., partly affirmed and partly re- 
versed C.A. 

Ranelaugh v. Hayes (1683) 1 Yern. 189. — 
LORD KEEPER, disapproved. 

Lloyd v. Dimmack (1877) 47 L. J. Oh. 398 ; 7 
Ch. D. 398; 88 L. T. 173; 2(5 YV. It. 458.— 

FRY, J. 

Ranelaugh v. Hayes, not followed. 

Hughes Hallett /‘.Indian Mammoth Co. (1882) 
52 L. J. Ch. 418 ; 22 Ch. D. 561 : 48 L. T. 107 : 
31 YV. R. 285.— FRY. J. 

Ranelaugh v. Hayes, approved and followed. 
Mathews r. Saurin and Provincial Bank (1893) 
31 L. It. It. 181.— m.r. 


83—2 
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Padwick v. Stanley (1852) 9 Hare 627 ; 19 
Jur. 589. —V.-c.. disapproved. 

Mathews t\ Saurin and Provincial Bank (1893) 
31 L. R. Ir. i81«— x.R. 

Parsons v. Briddock (1 708) 2 Vern. 90S. — 
L.C., followed, 

AYright r. Morley. (18u5) 11 AY:s. IB 21. 22 : 8 
R. R. 99. — ]M.R. 

Parsons v. Briddock. referred to. 

Nelthorpe v. Holgate (181-4) 1 Coll. C. 0. 203, 
217. — v.-c. ; and Newton /•. Chorlton (1853) 2 
Drew. 333, 346 : 10 Hare 949. — v.-c. 

Parteriche v. Powlet (1742} 2 Atk. 383. 384. 
— L.C.. impu ijnrd. 9 

Clinan v. Cooke (1802) 1 Sch. & Lc£. 22, 35 ; 9 
R. R. 3. — L.c. 

Parteriche v. Powlet. See 
Hudson r. Carmichael (1854) Kay 913 : 23 
L. .1. Cli. 893 ; IS Jur. S 51. —WOOD, v.-c. 

Parteriche v. Powlet. d 1st in t/u idled. 

Caldwell c. Felluwos (1870'; 39 L. J. Cli. 918 : 
L. R. 9 Eq. 410. 418 ; 22 L. T. 225 : 18 AV. IS. 
489. — V.-C. 

Praed v. Gardiner (1788;. 2 Cox 89 : 2 It. K. 
8. — L.C.. observed upon. 

Duncan. Fox k: Co. v. North A: South Wales 
Bank (1880) 50 L. J. Cli. 355 : 9 App. Cas. 11 ; 
43 L. T. 709 ; 29 W. It. 793.— H.L. (is.). 

Aldrich v. Cooper (1802) 8 Yes. 3*2. — L.C., 
observations explained. 

Yonge r. lloy null (1352) 9 Hare 809. — v.-c. 

Aldrich v. Cooper, applied. 

Dolphin r. Avlward (1870) L. II. 4 II. L. 489, 
501 ; 23 L. T. 939 ; 19 AY. It. 49.— H.L. (IP..). 

Aldrich v. Cooper, observed upon. 

Duncan, Fox k Co. v. North k South AVales 
Bank (1880) 50 L. J. Ch. 355 : 6 App. Cas. 11 : 
43 L. T. 706 ; 29 AY. R. 793.— H.L. (E.) : Athill. 
In re, Athill r. Athill (1880) 49 L. J. Ch. 821 : 
19 Ch. D. 211, 218 : 43 L. T. 153.— v.-c.. affirmed, 
50 L. J. Ch. 123 ; 19 Ch. D. 211 : 43 L. T. 581 ; 
29 AA T . R. 309.— C.A. 

Aldrich v. Cooper, observations explained. 
Webb v. Smith (1885) 30 Ch. D. 192, 200; 53 
L. T. 737.— C.A. 

Copis y. Middleton (1823) Turn, k R. 224: 
2 L. J. (o.S.) Cli. 82. — L.C., adopted. 
Simpkins r. Poulett (1824) 2 L. J. (o.S.) Ch. 
81. — V.-C. : Lockhart r. lteillv (1857) 27 L. J. 
Ch. 54 ; 1 De G. & J. 4G4. — L.c. ; Dawson r. 
Lawes (1854) 23 L. J. Ch. 434 ; Kav 280 ; 2 Eq. 
R. 230 ; 2 AY. R. 213.— WOOD, V.-C. 

Copis v. Middleton and Jones v. Davids 
(1828) 4 Russ. 277. — M.R., referred to. 
Batchellor r. Lawrence (1890) 30 L. J. C. P. 
39 ; 9 C. B. (N.S.) 543 ; o Jur. (N.S.) 1309 ; 3 L. 
T. 508 ; 9 AY. R. 373.— c.P. 

Copis v. Middleton, principle applied . 

Willes r. Greenhill (1890) 30 L. J. Ch. 808 : 9 
W. R. 217.— M.R. 

Copis v. Middleton, explained. 

South r. Bloxham (1895) 34 L. J. Cli. 399 ; 
2H . k M. 457; 11 Jur. (N.s.) 319 : 12 L. T. 
201. — v.-c. 


Copis v. Middleton, applied. 

Badeley r. Consolidated bank (1889) 34 Ch. D. 
53b, 559 ; f»5 L. T. G35 : 35 AY. R. 136. — 
STIRLING, J. 

Yonge v. Reynell (1852) 9 Hare 809.— v.-c. : 
Clark v. Devlin (1803) 3 Bos. k P. 393 : 
7 R. R. 793. — c.P.. principles applied. 
Duncan. Fox k Co. r. North k South AYales 
Bank (ISSo) 5o J.. J. Ch. 355 ; 9 App. Cas. I ; 

43 L. T. 709 : 29 AY. R. 793. — H.L. (e.). 

Farebrother v. Wodehouse (1859) 2G L. J. 
Ch. 81 ; 23 Ileav. 18 ; 2 Jur. (N.S.) 1178 ; 
5 AY. R. 12. — M.R., referred to. 

Jeffery’s Policy, In re (1872) 20 W. R. 857.— 
AI ALINS, V.-C. 

Farebrother v. Wodehouse, considered. 
Forbes r. Jackson (1882) 51 L. J. Ch. 990 ; 19 
Ch. 1>. 915. 920: 30 W. R. 952. — HALL, V.-C. : 
and Nicholas r. Kidlev (1903) 73 L. J. Ch. 145 : 
[1901] 1 Ch. 192 ; 89 L.‘T. 953 J 52 AY. R. 229 .— C.a'. 

Batchellor v. Lawrence (I860) 30 L. J. O. P. 
39 ; 9 C. B. (n.s.) 543 : 9 Jur. (N.S.) 
130.5: 3 L. T. 508; 9 AY. R. 373.— C.P., 
referred to. 

^Fitzgerald v. M* Cowan (1897) [1898] 2 Ir. R. 1. 
— Q.B.I). 

M‘Myn, In re, lightbown v. M‘Myn (1889) 
55 L. J. (All. 845 : 33 Ch. D. 575 ; 55 L. T. 
834 : 35 W. 11. 179.— CH1TTV. J., applied. 
Churchill (Lord) In re, Alanistv t\ Churchill 
(I88S) 58 L. J. ('h. 139 ; 39 Ch. D.” L74 ;. 59 L. T. 
597 : 39 AY. It. 805.— NORTH, J. 

Miller v. Sawyer, 30 Vermont 412 ; and Hall 
v. Robinson, 8 Iredell 59 (American 
Cases), followed. 

Steel r. Dixon (1881)' 17 Ch. D. 825 ; 50 L. J. 
Ch. 591 ; 45 L. T. 142; 29 W. R. 785.— FRY, j. 

O 9 

Steel v. Dixon (1881) 50 L. J. Ch. 591 ; 17 
Ch. D. 825 ; 45 L. T. 142 ; 29 W. R. 735. 

— FRY, J. 

Observations considered , Arcedeckne, In re, 
Atkins r. Arcedeckne (1883) 53 L. J. Ch. 102 : 24 
Ch. D. 709, 714 : 48 L. T. 725.— V.-c. ; followed , 
Berridge v. Berridge (1890) 59 L. J. Ch. 533 : 

44 Ch. D. 198 ; 93 L. T. 101 ; 38 AY. R. 599! 
— north. ,t. : and see Denton’s Estate, In re 
[1903] 2 Ch. 970, 6S0.— SWINFEN EADY, j. 
(reversed, c.A.). 


4. Action Against Surety. 

Wright v. Morley (or Morley v. St. Alban) 

\ (1805) 11 Ves. 12. — M.R., discussed. 

AYaring, Ex parte (1815) 2 Gly. k J. 404 ; 2 
Rose 182 ; 19 A r es. 345 ; 13 R. R. 217.— L.c. 

Wright v. Morley, applied. 

Stringer v. English and Scottish Marine Insur- 
ance Co. (1899) 38 L. J. Q. B. 321, 326 ; L. R. 4 
Q. B. 676, 692 .— q.b. [affirmed, (1870) 39 L. J. 
Q. B. 214 ; L. R. 5 Q. B. 599 ; B. k S. 770 ; 

22 L. T. 802 ; 18 W. R. 1201.— E». CH.] ; City 
Bank r. Luckie (1869) L. R. 5 Ch. 775, n. ; 21 
L. T. 693. — v.-c. [reversed, L. R. 5 Ch. 773 ; 

23 L. T. 376 : 18 W. R. 1181.— L.p.j. 
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Wright v. Morley. principle applied. the surety after the debt ha? accrued is i:i- 

Tauiinui r. Morris ■187>4 47 L. d. < *li. 7:21 : 8 snrihxenr. heeau->e that default mav be amended. 

p. 639. 


( 'li. i\ d r»:3. 456 : 38 L. T. 552 ; 2 6 W. R. r,74. — 

V.-C. : I t firmed, (3879) -is L. .1. Ch. 10.x : li Ch, D. 
779 ; 27 W. K. 7 IS.— c.A. • 

Wright v. Morley and Maure v. Harrison 
(1692) i E<;. Cns. Abr. 93 ; 2«> Via. Abr. 
302. (Hr fit disajtprored. 

Sheffield Bankimr C*>. r. CTavtun. Walker, In re 
(I Si >2) til L. .1. Oh. 234 ; f IM»2] 1 Oh. 621 : 66 
L. T. :-5 1 r> : 4»> W. K. 327.— Stirling. J. 

Field that there was no authority fm* the 
proposition thaT the principal creditor is entiried 
to the benefit of all counter bonds or collateral 
security given by the principal debtor to the 
surety: that the proposition was not supported 
by the ease of Moure v. Harrison and was at 
most a dirt urn in the course of the argument in 
that ease. 


Ccllinge v. Hey wood (1839) 9 A. & E. 633 ; 
1 V. Jc D. 7)02 : 2 W. W. a: H. I(«7 ; 8 L. J. 
u. li. 98.— ij.u., ant followed. 

Spark r. Heslon (1*59) 1. El. El. 563 : 2S 
L. J. <). P». 197 : f! Our. iX.S.) 730 : 7 W. 11. 312. 
—g- lb 

Collinge v. Heywood, adopted. 

Iiiyth /*. Fladgate (1*90) 63 L. T. 34(1, 556. — 

sTiur.rxii. j. 

Wooldridge v. Norris .'186S' ( 37 L. .1. Ch. 
♦MO; L. It. t; E«i. 410 : 19 L. T. 144 ; Hi 
* W. Jt. 965. — v.-c., considered . 
Wohnershuusen /*. (bill ick (1 893) <12 L. J. Ch. 
773 : I IS 93 ^ 2 Ch. 514 ; 3 It. 610 ; OS L. T. 753. 
— WRIGHT. - J. And see further , ante. vol. i., 
col. 1115. 


Douglass v. Howland, 21 Wendell 35 
(American ease), fid laired. 

Kitchen, In re. Young, JSx parte (1881) 17 Ch. 
D. litis : 50 L. J. Ch. *24 ; 45 L. T. 9<>. — c.A. 

Kitchen. In re, Young, Ex parte, dis- 
tinguished. 

Abbey leix Union r. Sutcliffe (1890) 23 L. K. Tr. 
332, 333. — Q.B.D. * 

Duffield v. Scott (178*3) 3 Term Itep. 374. — 
K.B. 

Dictum appeared. Smith r. Compton (1832) 3 
B. & Ad. 407; 1 L. J. K. B. 143. — K.B. ; and 
Jones v. Williams (1841) 10 L. J. Ex. 120; 7 
M. k W. 493 ; 9 U. P. C. 252.— EX. ; dictum 
discussed, Parker e. Lewis (1873'! 43 L. J. Ch. 
281 ; L. K. 8 Ch. 1035 ; 29 L. T.'l99 : 21 W. It. 
923, 928. — L.JJ. (reversing 28 L. T. 91. — v.-c.). 

Parker v. Lewis • (1873). — L.JJ. (sup w). 
referred to. 

Mercantile Investment and General Trust Co. 
r. River Plate Trust Loan and Agency Co. (1894) 
63 L. J. Ch. 366 ; [1S94] 1 Ch. 578 ; 8 R. 791 ; 
70 L. T. 131 ; 42 W. R. 365 .— homes, J. 


Toplis v. Grane (1839) 9 L. J. C. P. 18o : 5 
Ring. X. C. 336; 7 Scott, 320; 2 Arn. 
I In. — c.P ..followed. 

Dugdale r. Lovering i'I875) 44 L. J. C. P. 197; 
L. It. To C. P. 193 ; 32 L. T.155 ; 23 W. JR. 391. 

— C.P. 

Toplis v. Grane, considered. 

Sheflk-ld Corporation r. Barclay (1903) 72 L. J. 
K. B. 777 ; [1903 j 2 K. P>. 580 ‘ 5S9 ; 89 L. T. 
227 ; 52 W. it. 54 : 1 L. U. It. 794 ; 9 Com. Cas. 
53 ; 38 J. P. 17.— C.A. 

Dugdale w Lovering (1875) 44 L. J. C. P. 
197 : L. Pt. 10 C, P. 196 ; 32 L. T. 155 ; 23 

W. It. 391.— O.P.. distinguished. 
Birmingham and District Land Co. r. L. & 

X. W. Ry. (1886) 56 L. -J. Ch. 953 ; 34 Ch. D. 
2b 1 ; •>«/ L. I. 3*99 ; .35 \\ . It. 1<3. - — C.A. 

Dugdale v. Lovering, not applied. 

S eager. In re and Ex parte (1891) S Morrell 
213 . — -cave. J. 

Dugdale v. Lovering, referred to. 

Sheffield Corporation r. Barclay (1902) [1903] 
1K.1U: 87 L. T. 479 : 51 W. it. 204 ; 8 Com. 
Cas. 49.— ALVERSTONE. C.J. ; reversed, C.A. 
See supra. 


5. Other Indemnities. 

Fergus v. Gore (1S03) 1 Sch. & Lcf. 107 (Ir.). 
L.C. 

Observed upon , Congreve r. Power (182S) 1 
Molloy 121. — L c. ; adopted- , Petre r. Duncombe 
(1851) 20 L. J. Q. B. 242 ; 2 L. M. &z P. 107 ; 
15 Jur. 80. — Q.B. 


Bridgman v. Daw (1891) 40 W. R. 253.— 
north, J., applied . 

Dodson v. Downey (1901) 70 L. J. Ch. 854 ; 
[1901] 2 Ch. 320 ; 85' L. T. 273 ; 50 W. R. 57.— 

FAR WELL. J. 


Smith v. Compton (1832) 1 L. J. K. B. 143 ; | 
3 B. & Ad. 189. — K.B.. refereed to. ! 

Canavau r. Bruton [1900] 2 Ir. R. 359. — Q.B.D. ' 

Bullock v. Lloyd (1825) 2 Car. & P. 119, i 
disapproved. 1 

Collinge r. Hevwood (1839) 9 A. & E. 633 ; j 
1 P. & D. 502 ; 2 W. W. & H. 107 ; 8 L. J. Q. P>. j 
98.— Q.B. | 

Denman, C.J. — We thought it necessary to ' 

consider this ease, because there was a ruling at j 
nisi prills , in' Bulloch v. Lloyd. which seemed to j 
}>e in poiift. But I think that cannot be sup- j 
ported ; it is too clear that, in a ease like this, j 
no damage has arisen till the party to be indem- j 
nifieci is called upon to pay. The mere fault of j 


PRISON. 

Olliet v. Bessey (1679) T. Joins 214. — K.B. ; 
and Butt v. Newman (1819) Gow 97. — 
C.P.. followed. 

Henderson i\ Preston (1888) 57 L. J. Q. B. 607 ; 
21 Q. B. D. 362 ; 36 W. R. 834 ; 52 J. P. 820.— 
C.A., affirming 59 L. T. 334.— STEPHEN, J. 

Salmon v. Percivall (1030) Cro. Car. 196 ; 
and Smith v. Egginton (1837) 6 L. J. Q. B. 
206 ; 7 A. & E. 167. — K.B., distinguished. 
Moone i\ Rose (1869) 38 L. J. Q. B. 236 ; L. R. 
4 Q. B. 486 ; 20 L. T. 606 ; 17 \V, R. 729.— Q.B, 
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Smithy. Egginton. applied. 

Ames v. Waterloo (1869) L. K. 5 C. P. .13. 62. 

— c.p. 

• • 

Moone v. Rose (1869) 38 L. J. Q. r>. 236 : 
L. 11. 4 Q. B. 486: 17 W. R. 729.— Q.B.. 
applied. 

Ames v. Waterlow (1869) L. U. 5 C. P. .13, 62. 
— c. P. 

Moone v. Rose, distinguished . 

Greaves r. Keene (1879) 4 Ex. D. 73 ; 4u L. T. 
216 ; 27 W. R. 416. — EX. And see col. 2617. 

Moone v. Rose {supra\ distinguished. 
Henderson r. Preston (1888) 57 L. J. Q. B. 607*. 
21 Q. B. D. 362 : 36 W. 11. 834 : .12 J. P. 820?— 
C.A., affirming 59 L. T. 334. — STEPHENS', J. 

Osborne v. Milman, 17 Q. P>. I). .114 : 5.1 L. T. 
436 ; 16 Cox C. C. 138. — D EX MAX. J. ; rerersed. 
(1887) 56 L. J. Q. B. 263: 18 Q. P>. D. 471 : 56 
L. T. 808 : 3.1 W. R. 397 : .11 J. P. 437.— C.A. 

Wright y. Kerswill (1736) Barnes 376, 
applied. 

Hewitt r. Melton (1833) 2 L. J. Ex. 214 : 1 
C. & M. 579 : 3 Tyr. 503 ; 2 D. P. C. 71 . — ex. 

Rose v. Christfield (1787) 1 Term Rep. 191. 
— K. B. , referred to. 

Line r. Lowe (1806) 7 East 330 . — k.b. : and 
Hewitt /*. Melton (1833) 2 L. J. Ex. 214 : 1 

C. & M. 579 ; 3 Tyr. 103 : 2 D. P. C. 71 . -ex. 

Line v. Lowe. See 

Morris i\ Magrath (1822) 3 Br. & B. 301. — C.P. 
Line v. Lowe, applied. 

Hewitt r. Melton (1833) 2 L. J. Ex. 214 ; 1 
G. A M. 579 : 3 Tyr. 503 : 2 D. P. U. 71 . — ex. 

Hewitt v. Melton, adopted. 

Colbron r. Hall (1837) 5 D. P. C. 135 . — q.b. 

Ireland y. Berry (1844) 13 L. J. Q. B. 140 ; 
1 Q. B. 551 ; I). & M. 505. — Q.B., in- 
applicable. 

Walter i\ Richemont (or Walker r. De Rich- 
mond (1844) 14 L. J. i l B. 22 ; 6 Q. B. 544 : 2 

D. & L. 107. — Q.B. 

Cobbett v. Hudson (1849) 18 L. J. Q. B. 233 ; 
13 Q. B. 497. — EX. CH.. followed. 

Cobbett r. Grey (18.10) 19 L. J. Ex. 137 : 4 Ex. 
729. — EX. 

Reg. v. Mews. 50 L. J. M. C. 4 ; 6 Q. B. D. 
47 : 43 L. T. 403 ; 29 W. R. 66 : 45 J. P. 93.— C.A. ; 
reversed , (1882) 52 L. J. M. C. 57 ; 8 App. Cas. 
339 ; 48 L. T. 1 ; 31 W. R. 381 ; 47 J. P. 310 ; 
15 Cox C. C, 185.— H.L. (E.). 

Mullins y. Surrey (Treasurer), 5 Q. B. D. 170 ; 
49 L. J. Q. B. 257 : 42 L. T. 128 ; 28 W. R. 426 : 

14 Cox C. C. 413, — Q.B.D. ; reversed. (1880) 6 
Q. B . D. 156; 29 W. R. 179.— C.A. ; the latter 
decision ({(firmed, (1SS1) 51 L. J. Q. B. 145; 7 
App. Cas. 1:41 L. T. 625 ; 3(.) W. 11. 157 ; 15 Cox 
C.O. 9 ; 46 J. P.276.— H.L. (E.). 

Mullins y. Surrey (Treasurer) (supra, in 
H.L.), followed. 

Mews v. Reg. (1882) 52 L. J. M. C. 17 : 8 App. 
Cas. 339 ; 48 L. T. 1 ; 31 W. R. 385 : 47 J.' P.310 : 

15 Cox C. C. 185 , — h.L. 


PROHIBITION. 

Anfild v. Feverill (1615) 1 Roll. 61, and 
Anon (1681) Skinner 20. — k.b.. referred 
to. 

London Corporation r. Cox (1867) 36 L. J. 
Ex. 225 : L. R. 2 H. L. 239, 286 ; 16 W. R. 44.— 

H.L. (E.). 

Caton y. Burton (1775) Cowp. 330, — k.b., 
dictum adopted. 

London Corporation /*. Cox (1867) 36 L. J. 
Ex. 225 ; L. R. 2 H. L. 239, 290 : 16 W. R. 44.— 
H.L. (E.). 


Gould v. Gapper (1803-4) 3 East 472 ; 5 
East 345 ; 7 R. R. 766. — K.B., doubted. 
Blunt r. Harwood (1838) 7 L. J. M. C. 107, 
108 : 8 A. E. 610. 619 ; 3 N. P. 177. — Q.B. 

Gould v. Gapper. discussed. 

Devonshire (Duke) r. Foot (1872) [1900] 2 
Ir. R. 211.— EX. CH.' 


Gould v. Gapper, referred to. 

Mncknnockie /*. Penzance (1881) 50 L. J. Q. B. 
61 1 : 6 App. Cas. 443 ; 44 L. T. 479 ; 29 W. R. 
633 : 41 3. P. 184.— H.L. (E.). 

Rex v. Johnson (1801) 6 East 583 : 2 Smith 
591 : 8 R. R. 5.10 . — k.b., adopted. 

Loudon Corporation r. C<>x (1867) 36 L. J. 
Ex. 221 ; L. R. 2 H. L. 239. 260 ; 16 W. R. 44.— 

H.L. (E.i. 

Rex v. Johnson, referred to. 

Devonshire (Duke) r. Foot (1872) [1900] 2 
Ir. R. 211.— EX. CH. 

Cowan, Ex parte (£819) 3 B. & Aid. 123. — 
K.B., referred to. 

Devonshire (Duke) r. Foot (1S72) [1900] 2 Ir. 
R. 211 : Ir. R. 7 Eq. 361.— EX. CH. 

Cowan, Ex parte, dictum disapproved. 

Combe r. Dc La Bere (1882) 22 Oh. D. 316, 
324 : 47 L. T. 185 ; 31 W. R. 24.— CHITTY. J., 
affirmed. 22 Ch. D. 316 ; 4S L. T. 298 : 31 W. R. 
258.— C.A. 

Briscoe v. Stephens (1S24) 3 L. J. (o.s.) 
C. P. 257 ; 2 Bing. 213 ; 9 Moore 413 ; 27 
R. R. 597.— C.P., referred to. 

Devonshire (Duke) v. Foot (1872) [1900] 2 
Ir. R. 211.— EX. CH. 

Briscoe v. Stephens, considered and approved. 
London Corporation v. Cox (1867) 36 L. J. 
Ex. 225 ; L. R. 2 H. L. 239, 263 ; 16 W. R. 44.— 

H.L. (E.). 

Pewtress v. Harvey (1830) 8 L. J. (o.s.) 
K. B. 375 ; 1 B. 6: Ad. 154. — K.B., adopted. 
London Corporation r. Cox (1867) 36 L. J. 
Ex. 225 ; L. R. 2 H. L. 239, 278 ; 16 W. R. 44.— 

H.L. (E.). 

Pewtress v. Harvey, applied. % • 

Everton Overseers, Ex parte (1871) 40 L. J. 
C. P. 201 ; L. R. 6 C. P. 245 ; 24 L. T. 361 ; 19 
W. II. 927.— C.P. 
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Smyth, Ex parte (1*35) 2 C. M. & R. 74s ; 
1 » jin h* 274 : S. C. , 3 A. E. 719. — K.B.. con- 
sidered and applied . 

( 'nink r. Edvards (1S7S) 3 I\ D. M3, 129 ; 30 
l. T. 295.— arches. 

Smyth, Ex parte, applied. 

Martin r. Mackmiochie (1*79) 49 L. J. q. I>. 
9. ,'2, 53. SO. si ; 4 q. B. I). 097. 732 : lo L. T. 
r»so. — c.A.. affirmed. 50 L. J. q. B. Oil : 0 App, 
Cas. 424 : 44 L. T. 470 ; 20 W. 11. 033 : 47. J. 1*. 
58 L — H.L. (I-:.). 

Roberts y. Humby (1837) 3 M. k W. 12i> : 
M. H. 331 ; 0 1). P. C. 82. — ex.. 
adapted. 

London Corporal ion /*. Cox (L s 07) 30 L. J. 
Ex. 227, : L. 11. 2 H. I,. 22,0. 2S2 Hi W. II. 44. — 
h.l. (e.). 

Roberts v. Hamby. applied. 

Ilepr. r. Shropshire County Court Judge (1887) 
7,7 L. J. q. B. 143; 2<> Q. B. i). 242.217: 7,8 

L. T. Si* : 30 W. II. 47ii. — POLLOCK, B. and 
HAWKINS, «T. 

Roberts v. Humby, referred to. 

Jlead /*. Lincoln (Bishop) (1889) 14 P. L>. 8s. 
127; 01 L. T. 403.— ARCHBISHOP OP CANTER- 
BURY. f 

Thompson v. Ingham (187,0) 10 L. J. Q. B. 
ISO ; 14 Q. B. 710 : 14 Jul*. 429.— Q.B. See 
Vaughan, Ex parte (1800) L. 11. 2 Q. B. 114, 
110 : 30 L. J. M. C. 17 : 7 B. k S. 0o2 : 17, L. T. 
277 : 17, W. 11. 108. — Q.B. ; London (Mavor) r. 
Cox (1807) 30 L. J. Ex. 227, ; L, li. 2 II. L. 230. 
283 : 1 ii VV. II. 44. — H.L. (E.) ; Elston and Rose, 
In re ( 1 80S) 38 L. J. Q. B. 0 ; L. R. 4 q. B. 4 ; 
10 L. T. 230; 17 \V. R. 52 . — q.b. : Devonshire 
(Duke) /•. Foot (1872) [19oo] 2 Ir. 11. 211, 220. 
— ex. CH. ; Colonial, Bank of Australasia r. 
Willan (1874) 43 L. J. P. C. 30 : L. II. 7, P. 0. 
417, 444 ; 30 L. T. 237 ; .22 W. R. 51(1.— P.C. 

Marsden v. Wardle (1854) 23 L. J. Q. B. 
203 : 3 El. & Bl, 007, : 2 C. L. 11. 1707; 
18 Jur. 7,78 : 2 \V. R. 47>7 >. — q.b., adopted. 
London Corporation v. Cox (1887) 38 L. J. 
Ex. 225 : L. R. 2 H. L. 230, 283 ; 18 W. 11. 44. 

— H.L. (E.). 

Marsden. v. Wardle, observations applied. 
Devonshire (Duke) v. Foot (1872) [1000] 2 
Ir. II. 211, 227— EX. CH. 

Knowles v. Holden (1855) 24 L. J. Ex. 223. 
— EX., applied. 

London Corporation v. Cox (1887) 30 L. J. 
Ex. 225 ; L. R. 2 H. L. 239, 283 ; 16 W. R. 44.— 
h.l. (E.) ; Combe r. De la Bere (1882) 22 Ch. 
D. 310, 325; 47 L. T. 185; 31 W. R. 24.— 
CHITTY, J., affirmed, c.A. (supra, col. 2018) ; Reg. 
r. Shropshire Countv Court Judge (1887) 57 
L. J. Q. B. 143 ; 20 Q. B. D. 242, 248 ; 7,8 L. T. 
86; 36 W. li. 476. — POLLOCK, B. and HAW- 
KINS, J. 

White v. Steel (1802) 31 L. J. C. P. 205 ; 12 

0. B^N.S.) 383 ; 8 Jur. (N.S.) 11 1 7 ; 6 L. T. 
08#}. — c.p., adopted. 

London Corporation r. Cox (1807) 30 L. J. 
Ex. 225 ; L. li. 2 IT. L. 239, 270 ; Hi W. R. 44.— 
H.L. (E.). 


White v. Steel, d'st'mouishcd. 

Ilippln r. Bastin (180,9) 38 L. J. Ecc. 33; 
; L. li. 2 A. & E. 380, : 2o L.'T. <*,22 .— arches. 

! Vaughan, Ex parte (180t?) L, J. M. C. 
17 : L. II. 2 q. B. 114 ; 7 B. & S. 902 : 17, 
L. T. 277 : 17, W.R. 198.— Q.B., referred to. 
Reg. r. Crirchlow (1878) 20 \V. II. 031.— ■ COCK- 
BURN. c.J. and FIELD. J. 

Brown v. Cocking (1808) 37 I,. J. Q. B. 27,0 : 
: L. R. 3 Q. B. 0,72 : 9 B. & S. 7,03 ; 18 L. T. 

50 O ; ](} V. II. 933. — q.b., appro red- hut 
disti ntjui .shed. 

; Elston and Ilnse. In re (1808) 38 L. J. Q. B. 0 : 
; L. R. 4 Q. B. \ : 19 L. T. 2SO ; 17 \V. R. 52.— 
M-i.n. 

; Elstoh and Rose, In re 71 SOS) 38 L. J. q. B. 

| 0 : L. II. 4 Q. B. 4 : 3 B. & S. 508 ; 19 L. T. 

; 280; 17 \V. R. 52.— Q.B., discussed.. 

I Liverpool United Gas Co. r. Everton Township 
Overseers (1871) 40 L. J. M. C. 104 ; L. R. 0 C. P. 
' 414 ; 28 L.'T. 813 ; 19 W. It. 412.— C.P. 

Elston and Rose, In re, inapplicable. 

- Sheffield Waterworks Co. r. Bennett (1872) 41 
; L. J. Ex. 233; L. 11. 7 Ex. 409, 422 ; 28 L. T. 7,09. 
j — EX. (affirmed, ex. ch.). 

I 

i Elston and Rose, In re, d 1 trussed and a pplied . 

! Reg. v. Longe (1897) 60 L. J. Q. B. 278. — 
j WRIOHT and BRUCE, J.T, 

Eoster, In re, Foster v. Berridge (1803) 
32 J,. J. Q. B. 314 ; 4 B. & S. 187.— Q.B., 
principle applied. 

Reg. r. Twiss (1869) 38 L. J. Q. B. 22S ; L. R. 
4 q. B. 107 ; lo B. & S. 298 : 20 L. T. 522 ; 17 
W. R. 705. — Q.B. 

Reg. v. Twiss (1869) 38 L. J. Q. B. 228 ; 
L. U. 4 Q. B. 407 ; 10 B. & S. 298 ; 20 
L. T. 522 ; 17 W. R. 765 .— q.b. 

Applied. St. George in the East (Rector), In 
re (1876) 1 P. D. 311. 314.— ECCL. ; referred to , 
St. Nicholas Cole Abbey, In re (1S92) [1893] 

P. 58, 67 —de. TRISTRAM ; discussed , Plumstcad 
Burial Ground, In re [1895] P. 225 ; and St. 
Nicholas, Leicester (Vicar) r. Langton (1898) 
[1899] P. 19. — CONSISTORY CT. 

Reg. v. Twiss, dicta discussed and not 
applied. 

Bideford (Parish), In re, Bideford (Rector), 
Ex parte, [1900] P. 314 ; 64 J. P. 743 . — arches. 

Hudson v. Tooth (1S77) 47 L. J. Q. B. IS ; 
3 Q. B. D. 46 ; 37 L. T. 462 ; 20 \V. R. 95.— 

Q.B.D., observations explained-. 

Dale’s Case, Enraght’s Case (1881) 50 L. J. Q. B. 
234, 272 ; 6 Q. B. D. 376, 466 ; 43 L. T. 786 ; 45 
J. P. 284.— c.A. 

Mackonochie v. Penzance (Lord) (1881) 50 
L. J. Q. B. 611 ; 6 App. Oas. 424 ; 44 
L. T. 479 ; 29 W. R. 633 ; 45 J. P. 584.— 
H.L. (E.). See 

Combe r. Edwards (1878) 3 P. D. 103, 119 ; 
39 L. T. 295. — arches ; Green r. Penzance 
(Lord) (1SS1) 51 L. J. Q. B. 25 ; 6 App. Cas. 
657, 070 ; 45 L. T. 353 ; 30 W. R. 218 ; 46 J. P. 
115.— h.l. (e.) ; Combe v. De la Bere (1SS2) 
22 Ch. D. 316, 324 ; 47 L. T. 185 ; 31 W. R. 24. 
—CHITTY, J., affirmed in c.A. (supra, col. 2618) ; 
Ileg. v. Marylebone County Court Judge (1883) 
50 L. T. 97. — day and smith, jj. ; Collins r. 
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Collins (1881) 9 App. Gas. 205, 230; 32 \V. E. 
500.— H.L. (SO.) ; Noble r. Ahier (1880) 11 P. D. 
158, 163. — LD. PESZAKCE. 

f p 

Mackonochie v. Penzance (Lord), applied. 
Eex v. Tristram (1901) 70 L. J. K. B. 565; 
[1901] 2 K. B. 141, 148 ; 84 L.T. 473. — DARLING 
and CHIANNELL. 

Worthington v. Jeffries (1 87.“) 44 L. J. C. ?. 
209 : L. E. 10 C. P. 379 : 32 L. T. 006 : 
23 AY. E. 750. — c.P., not followed. 
Chambers i\ Green (1875) 44 L. J. Cli. 600 : 
L. E. 20 Eq. 552. — JE3SEL, M.R. 

Worthington y. Jeffries, approved, but dis- 
tinguished. «■ 

Ellis v. Fleming (1876) 45 L. J. tt F. 512 : 1 
C. P. D. 237. — c.p.d. See extract, ante, col. 1 753. 

Worthington v. Jeffries, approved . 

Bridge v. Branch (IS 70) 1 C. P. D. 633. 637 : 
34 L. T. 905. — C.P.D. 

Worthington v. Jeffries, applied. 

Oram r. Brcary (1S77) 40 L. J. Ex. 481 ; 2 
Ex. D. 346 : 36 L. T. 475 ; 25 AV. It. 695. — EX.D. 
(overruled in Chadwick v. Ball. See ante, 
col. 1754). 

Worthington v. Jeffries, observations ques- 
tioned. 

Chadwick r. Ball (1885) 54 L. J. Q. B. 396 : 14 
Q. B. D. 855 ; 52 L. T. 949.— C. A. BAG GALL AY 
and lixdley, L.JJ. 

Wallace v. Allan (1875) 44 L. J. C. P. 351 ; 
L. E. 10 C. P. 607: 32 L. T. 830: 23 
AY. E. 703. — C.P., considered and explained. 
Taylor r. Nicholls (1876) 45 L. J. C. P. 455 ; 1 
C. P. D. 242, 245 ; 24 AY. It. (573. — C.P.D. 

Dunford, In re (1848) 12 Jur. 361.— EX., 
applied. 

Eeg. v. Greenwich County Court Judge (1888) 
60 L. T. 248 ; 37 AY. E. 132"— C.A. ESHEB, M.R.. 
fry and wills, JJ. 

Kimpton v. Willey (1S50) 19 L. J. C. P. 
269 ; 9 C. B. 719 : 1 L. M. & P. 280 ; 14 
Jur. 762. — C.P., applied. 

Eichards r. Marten (1871) 23 AY. E. 93. — ex. 

Kimpton v. Willey, considered and applied. 
Adkin v. Friend (1878) 38 L. T. 393. — c.p.d. 


PUBLIC OFFICER. 

Mostyn v. Fabrigas (1774) Cowper 101.— 
KB. See 

Calder r. Halket (1840) 4 St. Tr. (x. s.) 487. 
— p.c. 

Mostyn v. Fabrigas. dictum dissented from. 
Hill r. Bigge (1841) 3 Moore P. C. 465.— p.c. 

Mostyn y. Fabrigas, adopted. 

Hart r. Gumpach (1872) 42 L. J. P. C. 25 ; 
L. E. 4 P. C. 439, 464 ; 9 Moore P. C. (x.s ) 241 : 
21 AY. B. 365, — P.c. 


Mostyn y. Fabrigas, discussed and applied. 
Mussrave v. Pulido (1879) 49 L. J. P. C. 20 : 
5 App.' Gas. 102, 107 ; 41 L. T. 629 ; 28 \Y. R. 
373.— p.c. 

Mostyn y. Fabrigas, dictum adopted. 
Hawthorne. In re. Graham r. Massey (1S83) 
52 L. J. Ch. 750 : 23 Oh. D. 743. 747 : 48 L. T. 
701 ; 32 AY. E. 147. — KAY. J. 

Mostyn y. Fabrigas, referred to. 

Ewing r. Orr-Ewing (1885) 10 App. Cas. 453, 
522 ; 53 L. T. 826. — H.L. (sc.). 

Mostyn v. Fabrigas, adopted. 

Adam v. British and Foreign Steamship Co. 
(1898) 67 L. J. Q. B. 844 [1898] 2 Q. B. 430 ; 

79 L. T. 31.— DARLING. J. 

Stuart v. Bute (1861) 9 H. L. Cas. 440 ; 
S. C. nom. Stuart v. Moore, 4 Macq. H. L. 
49: 7 Jur. (X.S.) 1129; 4 L. T. 382: 9 
AY. E. 722. — H.L. (SC.), considered and 
distinguished. 

Nugent r. A T etzera (1866) 35 L. J. Ch. 777 : 
L. E. 2 Eq. 704, 713 : 12 Jur. (X.S.) 781 ; 15 
L. T. 33 ; 14 AY. E. 960.— V.-C. 

Stuart v. Bute, dictum adopted. 

Brown r. Collins (1883) 53 L. J. Cli. 368 : 23 
CIjl. I). 56, 61 ; 49 L. T. 329.— KAY, J. 

Stuart v. Bute. See 

Ewing v. Orr-Ewing (1885) 10 App. Cas. 4 53. 
474, n.— CT. OF SESS. ' 

| Bonham’s Case (1609) 8 Coke 107. — c.P., 
considered. 

Kemp r. Neville (1861) 10 C. B. (X.S.) 522 : 
31 L. J. C. V. 158 ; 7 Jur. (X.S.) 913 ; 4 L. T. 
64U ; 10 AY. E. 6.— C.P. 

ERLE, C.J. — In the report of Groen volt's Case, 
under the name of T)v. Grenville y. The College 
of Physicians (12 Mod.-* 388), it is said, that, 
wherever there is a power tie novo created by 
Parliament to fine and imprison, either of these 
two makes it a Court of Kecord, although in 
Dr. Bonham's Case the same principle is not 
affirmed ; yet all that Lord Coke says there 
extra-jndicially after deciding that the action 
lay has been doubted by Lord Holt in Groen velt's 
Case, and attributed to the desire of Lord Coke 
to support a graduate of Cambridge, and to 
prevent what he considered an affront of the 
university, which must be venerated. — p. 552. 

Floyd v. Barker (1608) 12 Coke 23. — star 
CHAMBER, applied. 

Taaffe r. Downes (1813) 3 Moore P. C. 36, n. 
—C.P. (IR.). 

Floyd v. Barker, considered and adopted. 
Kemp r. Neville (1861) 31 L. J. C. P. 158 : 10 
C. B. (x.s.) 523 : 7 Jur. (x.s.) 913 ; 4 L. T. 640 ; 
10 AY. E. 6.— C.P. 

Hamond v. Howell (3677) 2 Mod. 218, re- 
ferred to. 

Groen velt r. Burwell (1699) 1 Ld. Eaym. 454, 
470 ; 12 Mod. 386 : Comb. 76.— K.B. 

Hamond v. Howell, applied. 

Taaffe r. Downes (1813) 3 Moore P. C. 36, n. 
— C.I?.(IR.). ** r 

Hamond v. Howell, considered and followed. 
Garnett v. Ferrand (1827) 5 L. J. (o.s.) K. B. 
221 : 6 B. & C. 611 ; 9 D. & E, 657,— K.B, 
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Hamond v. Howell, t considered and adopted. 1 Dicas v. Brougham (Lord'} < 1*33) 6 Car. 5c F. 
Kemp r. Xcvilk* (1x01) Ml L. J. (’. I’. 15s; m | l>49. — ex.. diJtmjuixhed.' 

C. B. (x.s.) 523 : 7 Jur. { x.s.'} 913 : 4 L. T. 04o : i Ifouiden r. Smith (Ix5n'j 19 L. J. 0. B. 1 7».» : 14 

10 W. R. 0.— c.P. ' j Q. B. 841 : 14 Jur. .1 98.— Q.B. - ' 


Groenvelt v. Burwell (1699) 1 Ld. Haym. j Garnett v. Ferrand (1X27) 5 I.. J. (\».s.) 

47>4 : 12 Mod. 3X0 : ( 'runb. 70. — K.B.. ron- I K. B. 221 ; <5 B. »X < '. till : 0 I). 5c 11. 

sideretf and adopted. i 057. — K. B.. eon aid oped a*d adopted. 

Kemp r. Neville (IxOl) 31 L. .1. C. V. 158 : in | Kemn /*. Neville (1861) 31 L. J. C. P. 15-X ; In 
C. B. (X.S.) 523 ; 7 Jur. (x.s.) HI 3 : 4 L. T. 64<> : ■ <’• P». '.X.S.) 523 ; 7 Jur. (X.s.) 918 : 4 L. T. 04<» ; 


10 W. IX. 0.— C.P. See extract. supra. c*«l. 2022. 

Groenvelt v. Burwell. adopted. 

Wildes r. Russell (1X00) 37, L. J. M. 0. 241 : 
L. It. 1 C. P. 722. 742: 12 Jur. (X.S.) 0-15 ; Hi 
L. T. 47s : 14 W. 11. 790.-C.P. 

Napper Tandy v. Westmoreland (1792) 27 
St. Tr. 124 7, distinguished and disap- 
proved. 

Hill r. Biggc (1X41) 3 Moore P. (/. 4 — P.c. 

Napper Tandy v. Westmoreland, considered. 
Lubv /*. Wodehuuse (1865) 17 Ir. C. L. It. tils, 
—c.r. " 

Napper Tandy v. Westmoreland, dicta ap- 
plied. 

Hill v. Bigge (supra') . distinguished. 

Luby v. Wodehouse (supra)’ followed. f 
Sullivan r. Spencer (Earl) (ls72) Ir. R. 6 C. L. 

J 1 3. — Q.B. 

Miller \\ Seare (1777) 2 W. Bl. 1141.— C.P., 
dicta adopted. 

Tiiafl'e v. Downes (ISIS) 3 St. Tr. (x.s.) 1326: 
3 Moore P. 0. 30, n. — C.P. (is.). 

Miller v. Seare. See 

Calder r. Halkct (1S40) 4 St. Tr. (x.s.) 401. — P.c. 

Miller v. Seare, adopted. 

Ferguson r. Kinnoull (1*42) 4 St. Tr. (x.S.) 783, 
813.— H.L. (SC.). 

Miller v. Seare and Bex v. White (1734) 
Oas. t. Harclw, 42. — K.B.. applied. 

Taaffe r. Downes (1813) 3 Moore P. C. 33, n. ; 

3 St. Tr. (x.s.) 1320. — C.P. (ir.). 

Kadnor (Earl) y. Beeve (1801) 2 Bos. & P. 
301 ; 5 R. E. 030. — C.P., applied. 

Allen r. Sharp (I84S) IT L. J. Ex. 209 : 2 Ex. 
332. — ex 

Taaffe v. Downes (1813) 3 Moore P. G. 36. n. : 

3 St. Tr. (x.s.) 1320. — C.P. (IR.). adopted. 
Calder r. Halket (1839) 3 Moore P. C. 28 ; 
S. C., 4 St. Tr. (x.s.) 488, — p.c. 

Taaffe v. Downes. See 

Spooner r. Juddow (1850) 6 Moore P. C. 237. 
—P.C. 

Taaffe v. Downes, adopted. 

Eyalls v. 11 eg. (184S) 18 L. J. M. C. tiO, 71 ; 11 
Q. B. 781, 795, 790 ; 13 Jur. 259 ; 3 Cox C. C. 
254. — EX. CH. 

Taaff: v. Downes, considered and adopted. 
Kemp -iUc (1861) 31 L. J. C. P. 158 ; 10 
C. B. (x.s.) ‘523.; 7 Jur. (X.S.) 913 ; 4 L. T. 640 : 
10 W. R.O.-^J.*. 

Taaffe v. Downes, dicta applied. 

Sullivan v. Spencer (Earl) (1872) Tr, E, 6 C. L. 
173.— Q.B. 


in W. II. — e.p. 

Garnett v. Ferrand, referred to. 

Willis r. Maclaehlan (1870) 45 L. J. Q. P*. tiS9 : 
1 Ex. D. 870. 38 3 ; 35 L. T. 21S. — o. 

Houlden v. Smith (ls50) 19 L. J. <>. P». 170 : 
14 Q. # P». S-{ 1 : 11 Jur. 59s. — Q.B.. con- 
s'- dered and adopted. 

Kemp r. Neville InJI) 31 L. J. C. P. 15S : 10 
I C. B. iX.S.j 523 : 7 Jur. (X.s.'- 913; 4 L. T. 04n : 

! io w. it. c.p. 

Houlden v. Smith, adopted. 

London Corporation r. Cox '1867) L. R. 2 
If. L. 239, 263 : 36 L. J. Ex. 225 ; 16 W. R. 
44. — H.L. O'..). 

Kemp v. Neville (ISO!) 31 L. J. C. P. 15S ; 
10 0. B. (X.S.) 523; 7 Jur. (X.S.) 913 ; 
4 L. T. 640; 10 W. R. 6. — C.P.. adopted. 
Wildes •/*. Russell (I860) 35 L. J. M. C. 241 : 
L. R. 3 C. P. 722, 741 ; 12 Jur. (X.S.) 645: 16 
L. T. 478 : 14 W. R. 7iH». — c.P. 

Kemp v. Neville, applied. 

Reg. /*. Williams (1866) 15 L. T. 290.— 
BLACKBURX, J. 

Kemp v. Neville and Hamilton v. Anderson 
(1858) 3 Macq. H. L. 363, 378.— H.L. (sc.), 
referred to. 

Haggard r. Pel icier F rcres (1891) 61 L. J. P. C 1 . 
19 : [1892] A. C. 61 : 65 L. T. 769.— P.C. 

Miller v. Hope (1824) 2 Shaw Se. Ap. 125. 
—H.L. (SC.), applied. 

Anderson r. Gome (1894) [1895] 1 Q. B. 668 ; 
14 R. 79: 71 L. T. 382 ; 10 Times L. R. 660. 

— C.A. 

Gelan v. Hall (1857) 27 L. J. M. C. 78 : 2 
H. &; N. 379, 393 ; 5 W. R. 757. — EX., 
d ict u m ad opted. 

Scott r. Stansfield (1868) 37 L. J. Ex. 155 : 
L. It. 3 Ex. 220; 18 L. T. 572; 16 W. R. 91L 

— EX. 

Fray v. Blackburn (1863) 3 B. & S. 576. — 
Q.B., adopted. 

Dawkins r. Paulet (Lord) (ISOO) 39 L.J. Q.B. 
53, 59 ; L. E. 5 Q. B. 94, 116 ; 9 B. & S. 768 ; 21 
L. T. 584 ; IS W. R. 336.— Q.B. 

Fray v. Blackburn, applied. 

Anderson, r. Gorrie (1894) [1895] 1 Q. B. 668 : 
14 R. 79 ; 71 L. T. 382 ; 10 Times L. R. 660. 

Scott v. Stansfield (1868) 37 L. J. Ex. 155; 
L. R. 3 Ex. 22 0 ; 18 L. T. 572 ; 16 W. R. 
911 . — ex., adopted. 

Dawkins r. Paulet (1869) 39 L.J. Q. B. 53.59; 
L. R. 5 Q. B. 94. 116 ; 9 B. & S. 768 ; 21 L. T. 
584 : 18 W. E. 336.— Q.B. 

Scott v. Stansfield. limited. 

Seaman r. Netherclift (1876) 45 L. J. C. P. 798 ; 

1 C. P. D. 540, 544 ; 34 L. T. 878.— C.P.D. ; 
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affirmed, 46 L. J. U. P. 128 ; 2 C. P. D. 58 ; 85 
L. T. 784 ; 25 W. B. 159.— c. A. 

Scott v. Stansfield, explained and applied. 
Munster /\T,amb (1883) 52 L. J. Q. B. 720 ; 11 
Q. B. D. 588, 003 ; 49 L. T. 252 ; 32 W. R. 248 : 
47 J. P. 805.— c. A. 

Scott v. Stansfield. applied. 

Anderson r. Gorrie (1894) [1895] 1 Q. B. 60S ; 
14 R. 79 ; 71 L. T. 382 ; 10 Times L. R. 060. — 
C.A. 

Holroyd y. Breare (1819) 2 B.&Ald. 473 ; 21 
R. R. 301. — K.B.. approved. 

Bradley /■. Carr (1841) 3 Man. k G. 221 : 
3 Scott N. R. 523.— C.P. 

• 

Dimes v. Grand Junction Canal (1852) 3 
H. L. Cas. 759; 17 Jur. 73. — h.l. (e.). 
not applied. 

Ranger r. G. W. Rv. (1854) 5 H. L.Cas. 72. 
—H.L. (E.). 

Dimes v. Grand Junction Canal Co., adopted. 
Wildes r. Russell (1800) 35 L. J. M. C. 241 : 
L. R. 1. C. P. 722, 741 : 12 Jur. (N.S.) 045 : 10 
L. T. 478 : 14 W. 11. 790.— c.P. : Phillips r. Eyre 
(1870) 40 L. J. Q. B. 28 : L. R. 0 Q. B. 1, 22 : 10 
B. & S. 1004 ; 22 L. T. 809. — EX. CH. : Tockl r. 
Robinson (1884) 54 L. J. Q. B. 47 ; 14 Q. B. D. 
739, 745; 52 L. T. 120: 49 J. P. 278.— C.A. : 
Reg. r. Earrant (1887) 57 L. J. M. C. 17 : 20 
Q. B. D. 58, 01 ; 57 L. T. 880 : 36 W. R. 184 : 52 

P. J. 1 16.— Stephen and Charles, jj. 

Dimes v. Grand Junction By., applied. 
Heaphy, In re (1888) 22 L. R. Ir. 500, 511. — 
EX. D. ; Reg. i\ Antrim JJ. [1895] 2 lr. 652. — 

Q. B.D. 

Dimes v. Grand Junction By., referred to. 
City of London Electric Lighting Co. v. 
London Corporation (1900) 16 Times L. R. 362. 
364.— FARWELL. J. 

Lincoln (Bishop) v. Smith (1608) 1 Tent. 3.^- 
K.B., referred to. 

Med win, Ex parte, Rawlinson r. Medwin (1853) 
22 L. J. Q. B. 169 : 1 El. k Bl. 609 : 17 Jur. 
1178.— Q.B. 

Ward v. Society of Attorneys (1S44) 1 Coll. 
(J. C. 370. — V.-C., principle applied. 

Hoey v. M l Farlane (i858) 4 C. B. (N.s.) 718 ; 4 
Jur. (n.s.) 7S5. — C.P. 

Ward, In re (1838) 7 L. J. Ch. 137.— L.C.. 
referred to. 

Whiting, In re (1846) 15 L. J. Ch. 242, 252 ; 
S. C. nom. Master’s Clerks Case, 1 Ph. 650. — l.C. 

Att.-Gen. v. Sitwell (1835) 5 L. J. Ex. Eq. 
86 ; 1 Y. k C. 559.— EX. 

Referred ! to, Steele r. Haddock (1S55) 24 
L. J. Ex. 78 ; 10 Ex. 643 ; 3 C. L. R. 326 ; 3 
W. R. 172. — EX. ; diacnaned, Gun v. McCarthy 
(1884) 13 L. R. Ir. 304.— flaxagax, j. 

Macbeath v. Haldimand (3 786) 1 Term Rep. 
172 ; 1 R. li. 177. — K.B., applied. 

Thomas v. Reg. (1874) 44 L. J. Q. B. 9, 16 : 
L. R. 10 Q. B. 31, 43 : 31 L. T. 439 : 23 W. R. 
176. — Q.B. ; Grant r. Secretary of State for India 
(1877) 46 L. J. C. P. 681 ; 2 C. P. D. 445 : 37 
L.T. 188 ; 25 W. R. 848. — C.P.D. ; and Palmer r. 
Hutchinson (1881) 50 L. J. P. C. 62 ; 6 App. Cas. 
619 ; 45 L. T, ISO,— P.c. 


Bankin v. Huskisson (1830) 4 Sim. 13..- 
v.-c. , did ‘no/ aided. 

Squire /-.Campbell (1836) 4 L. J. Ch. 41 : 1 
Myl. k Cr. 459. — L.C. 

Squire v. Campbell (1836) 6 L. J. Ch. 41 : l 
Myl. k Cr. 459. — L.C., explained and dia- 
tinguidied. 

Soltau r. De Held (1851) 21 L. J. Ch. 153 ; 2 
Sim. (N.s.) 133: 16 Jur. 326 . — iuxders ley, v.-c. 

Churchward v. Beg. (1865) L. R. 1 Q. B. 
173 : 14 L. T. 57. — Q.B.. dictum adopted. 
Midland Ry. r. L. k N. W. Ry. (I860) 35 L. J. 
Ch. 831 : L. R. 2 Eq. 524 ; 15 L. T. 264 ; 15 
W. R. 34.— v.-C. 

Unwin v. Walesby (1787) 1 Term Rep. 674. 
— K.B., principle applied-. 

Grant r. Secretary of State for India (1877) 
46 L. J. C. P. 681 : 2 O. P. D. 445 ; 37 L. T. 188 : 
25 W. R. 848.— C.P.D. 

Gidley v. Palmerston (Lord) (1822) 3 P>r. & 
B. 275 : 7 Moore 91 : 24 R. R. 668. — c.P.. 
applied. 

Tufnell. In re (1876) 45 L. J. Ch. 731 ; 3 Ch. 
D. 164. 175 : 34 L. T. 838 ; 24 W. R. 915.— 
MALixs. V.-C. ; Grant r. Secretary of State for 
►India (1877) 46 L. J. C. P. 681 ; 2 C. P. D. 445 : 
37 L. T. 188 ; 25 W. 11. 848. — C.P.D. ; and Palmer 
v. Hutchinson (1881) 50 L. J. P. O. 62 : 6 App. 
Cas. 619 ; 45 L. T. 180.— P.C. 

Gidley v. Palmerston (Lord), adopted. 
Smith r. Lord Advocate (1897) 25 Keltic 1 12. 
121, n.~ CT. OF SESS. 

Gidley v. Palmerston (Lord), applied. 
Mackie c. Lord Advocate (1898) 25 Rettie 
769, 775„-r-CT. OF SESS. 

--Gidley v. PalmeYston (Lord), diatingu idled. 
Graham r. Public Works Commissipners (1901) 
70 L. J. K. B. 860 ; [190?] 2 K. B. 781 ; 85 L. T. 
96 ; 50 W. R. 122 ; 65 J. P. 677.— K.B.D. 

Poe, In re (1833) 3 L. J. Iv. B. 33 ; 5 B. k 
Ad. 681 ; 2 X. k M. 636. — K.B., principle 
appl led. 

Tufnell. In re (1876) 45 L. J. Cb. 731 : 3 Ch. 
D. 164 : 34 L. T. 83S ; 24 W. R. 915.— V.-C. ; and 
Grant r. Secretary of State for India ( infra ). 

Napier, Ex parte (1852) 21 L. J. Q. B. 382 ; 
18 Q. B. 692; 17 Jur. 380. — Q.B. ; and 
Tufnell, In re (jj mpra*), principle* applied. 
Grant r. Secretary of State for India (IS 7 7) 
46 L. J. C. P. 681 ; 2 C. P. JD. 445 ; 37 L. T. 188 ; 
25 W. R. 848.— C.P.D. 

Buron v. Denman (1S48) 2 Ex. 167 . — ex., 

dixcuHxed and applied. 

Doss v. Secretary of State for India (1875) 
L. R. 19 Eq. 509 ; 32 L. T. 294 ; 23 W. R. 773.— 
MALIXS, V. -C. 

Buron v. Denman, adopted. 

London Corporation r. Cox (1867) 36 L. P. Ex. 
225 ; L. R. 2 H. L. 239, 262 ; 16 W. R. 44.— 
H.L. (K.). 

f 

Buron v. Denman, applied, f 
Phillips v. Eyre (1870) 40 L. J. Q. B.2S ; L. R. 
6 Q. B. 1, 24 ; 22 L. T. 869 ; 10 B. & S. 1004.— 
EX. CH, 
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Buron v. Denman, at) plied. 

Mill r. Hawker (1874) 43 L. J. Ex. 129 : L. I?. 
9 Ex. 300. 32 1> : 30 L. T. 894 ; 23 W. li. 26.— 
EX. : a finned, 44 L. J. Ex. 40 : L. Pi. 10 Ex. 02 : 
33 L. T. 177 ; 23 W. R. 34 s. — EX. CH. 

Buron v. Denman, referred to. 

Dixon v. Farrer (138(5) .“5(5 L. J. Q. ]». 53 : 1.8 
Q. B. D. 43 : 55 L. T. .“>78 ; 35 W. lb 95 ; (5 Asp. 
M. 0. 52. — C.A. ESHER, M.R.. BINDLEY and 
LOPES. L..TJ. 

Buron v. Denman, inapplicable. 

Fracis r. Carr (1000) 82 L. T. 698. — C.A. : 
reversed, 85 L. T. 144. — H.L. (E.). 

Grenville-Murray v. Clarendon (18(50) 30 
L. J. Ch. 221; L. 11. 9 Eq. 11 .— m.r.. 
explained and’ applied. 

Havman r. Rugby School Governors (1874) 43 
L. J. Ch. 834 ; L.^R 18 Eq. 28, 8fJ ; 30 L. T.217 : 
22 W. R. 587.— MALTXS, v.-C. 

Gibson v. East India Co. (1839) 8 L. J. C. P. 
193 ; 5 Bing. N. C. 2(52 : 7 Scott 74. — c.P., 
principle applied. 

Tufnell, In re (1876) 45 L. J. Ch. 731 : 3 Ch. 
D. 164, 175 ; 34 L. T. 838 : 24 W. R. 915.— v.-C. 

Gibson v. East India Co., applied. 

Grant r. Secretary of State for India (1877) 46 
L. J. C. P. (581 : 2 C. P. D. 445 ; 37 L. T. 188 * 
25 W. R. 848.— c.P.D. 

Gibson v. East India Co., distinguished. 
Booth r. Traill (1883) 53 L. J. Q. B. 24 ; 12 
Q. B. D. 8, 11 : 49 L. T. 471 ; 32 W. B. 122.— 

COLERIDGE, C.J. and STEPHEN, J. 

Dickson v. Combermere (Viscount) (1863) 
3 F. 6c F. 527. — Q.B., distinguished. 
Dawkins r. Paulet (1869) 39 L. J. Q. B. 53 ; 
L. II. 5 Q. B. 94, 122 : 9 B. & S. 7(58 ; 21 L. T. 584 ; 
18 W. R. 336.— Q.B. 

• 

Dickson v. Combermere (Lord), principle, 
applied. ' . 

Grant r. Secretary of State for India (1877) 
46 L. J. C. P. 681 ; 2 C. P. D. 445 ; 37 L. T. 188 ; 
25 W. R. 848.— C.P.D. 

Kirk v.Reg. (1872) L, R. 14 Eq. 558. — v.-c., 
explained and distinguished. 

Palmer v. Hutchinson (1881) 50 L. J. P. 0. 
62 ; 6 App. Cas. 619 ; 45 L. T. 180.— P.C. 

SIR B. PEACOCK (for the Court). — The Crown by 
virtue of its prerogative, has a right to sue by in- 
formation in the name of the Attorney- General, 
and also has a right to sue in the Admiralty 
Court in the name of the Procurator-General. 

. . . But this right of the Crown affords no 
support for the proposition that the Government- 
revenue may be • reached by a suit against a 
public officer in his official capacity, Kirlt v. 
Reg., which was cited by the C. J., is no authority 
for that proposition. ... It seems to have been 
intimated that in such a suit the Secretary of 
State for War should be a party— that is, a party 
as complainant, not as defendant. Their lord- 
ships are clearly of opinion that the Deputy 
Commissary-General cannot be sued, either 
personally or in his official capacity, upon a con- 
tract entered into by him on behalf of the 
Commissariat department. — p. 66. 

Wood’s Estate, In re, Works and Public 
Buildings Commissioners, Ex parte (1886) 
55 L. J. Ch. 488 ; 31 Ch. D. 607 ; 54 L. T. 


[ 145 ; 34 W. IJ. 375. — c.A.. dictum dis- 

appeared. 

Mill's Estate. In re. Commissioners of Works 
and Bui Kiines. Ex parte (isSri) 56 L.-d. Ch. 6<> 
34 Ch. D. 24 ; 55 L. T. 465 : 35 W. H. 05 ; 51 

J. P. 151.— e.A. 

Wood’s Estate, In re, Works and Public 
Buildings Commissioners. Ex parte, oh- 

scr rat ions appl ied. 

Graham r. Works and Public Buildings Com- 
missioners (Hn> 1) 7n L. J. Iv. B. son : : 1901] 2 

K. B. 781 : S5L. T. 96 : 50 W. II. 122 ; 65 .!. V. 
677.— RIDLEY aiul RUILL1MOI1E, ,TJ. 

Dunn v. Macdonald (1S97) 66 L. J. Q. B. 
. 42o : [l,x97j 1 Q. B. 555 : 76 L. T. 441: 45 
W. R.^355. — c.A., distinguished. 

Graham /*. Works ami Public Buildings Com- 
missioners (1901) 70 L. ,1. I\. B. 860 ; [19011 2 
K. B. 781 : So L. T. 96: 50 \V. It. 122: "65 
J. P. 677. — IIIDLEY and phillimore, j.t. 

Graham v. Works and Public Buildings 
Commissioners (1901) 7o L. J. Iv. B. S6o ; 
[1901] 2 K. B. 781 : S3 L. T. 96 ; 50 W. II. 
122 : 65 J. P. 677. — K.B.D.. considered. 
Wheeler r. Public Works Commissioners (1901) 
[1903] 2 Ir. R. 202. — C.A. : and see Madden's 
Estate, In re (1901) [1902] 1 Ir. It. 63. — c.A. 

Charlesworth v. Rudgard (1835) 1 C. M. 6c 
R. 896. — EX. See 56 & 57 Viet. c. 61, s. 1. 

Att.-Gen. v. Andrews (1850) 19 L. J. Ch. 
197 : 2 H. & Tw. 431.— V.-C. ; a firmed, 20 L. J. 
Ch. 467 ; 2 Mac. & G. 225 ; 14 ,hu\ 905. — LORDS 
COMMISSIONERS. 

Att.-Gen. v. Andrews, referred to. 

Bateman v. Ashton-under-Lvne Corporation 
(1858) 27 L. J. Ex. 458 ; 3 H. & N. 323 ; 6 W. R. 
829 . — ex. 

Att.-Gen. v. Andrews, followed. 

Att.-Gen. r. West Hartlepool Improvement 
Commissioners (1870) 39 L. J. Ch. 624 : L. R. 10 
Eq. 152 : 22 L. T. 510 ; 18 W. R. 685.— v.-C. ; 
Clevertou v. St. Germain’s Sanitary Authority 
(1886) 56 L. J. Q. B. S3, 85.— STEPHEN, J. 

Woolley v. Kay (1856) 25 L. J. Ex. 351 : 1 
H. & N. 307. — EX., distinguished. 

Nicholson v. Fields (1362) 31 *L. J. Ex. 233 ; 7 
H. & N. 810 ; 10 W. R. 304.— EX. 

Nicholson v. Fields, followed. 

Lewis v. Carr (1876) 46 L. J. Ex. 314, 315 : 1 
Ex. D. 484, 487 ; 36 L. T. 44 ; 24 W. R. 940. 
—C.A. 

Nicholson v. Fields, commented on. 

Fletcher r. Hudson (1881) 51 L. J. Q. B. 48 ; 7 
Q. B. D. 611 ; 46 L. T. 125 ; 30 W. R. 349 ; ±6 
J. P. 372.— C.A. 

Hall v. Smith (1824) 2 Bing. 156 ; 9 Moore 
226 : 2 L. J. (o.s.) C. P. 113.— C.P., com- 
mented on. 

Scott v. Manchester Corporation (1856) 1 H. 
6c N. 59 ; 26 L. J. Ex. 132.— ex., affirmed, (1857) 
2 H. & N. 204 : 26 L. J. Ex. 406 ; 3 Jur. (N.s.) 
590 ; 5 W. R. 598. — EX. CIL. 

ALDERSOX, B. — Hall v. Smith goes too far ; 
the person who selects the workmen is the 
party liable. Commissioners may get rid of 
liability by making contracts, but if they employ 
their own servants to do the work, they will be 
liable for the acts of such servants (p. 60), , , , 
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II.ul! v. Shi if It was rightly decided upon the ( 
facts. — p. 61. ' I 

pollock. c.B. — 1 do nor mean to say that the 
decision uTIIeU y. Smith was nor a correct one, 
but more was said than was necessary for the 
decision of the case. — p. Co. 

Hall v. Smith, explained. 

8karpley /*. Hornsby (1852) 2 fr. C. L. R. 590. 
623 . — ex/ 

Hall v. Smith, dicta denied. 

Mersey Docks r. Gibbs (1866) 11 H. L. Gas. 
CSC ; 35*L. J. Ex. 225, 235 : L. K. 1 H. L. 93, 
113 : 12 Jur. (N.S.) 571; 14 L. T. 077 : 14 AW E. 
872. — H.L. (E.). 

is lack bu RN. J. [in answering the question put 
hv their lordships to the judges]. — *He [i.e., Best, 
('..J.. in Hall v. Smith] points out. clearly and 
forcibly, that it is harsh and impolitic to cast on 
individuals, acting gratuitously, a public duty, 
and make them responsible out of their private 
means for the non-fullilment of it. Bur for 
many years it. has been the practice of the 
Legislature to exempt the private means of 
commissioners from liability, either, as in the 
present series of Acts, by incorporating them, or 
by enabling them to sue and be sued in the 
name of a clerk, and restricting the execution to 
the property which they hold as commissioners. 
The basis of Chief Justice Best’s reasoning fails, 
and debile fund amentum faflit opus. 

Worcnwell r. Hailstone (1830} X L. J. (o.s.) 
C. P. 2*54 : 6 Bing. «5GS : 4 3U. & P. 512.— 
C.P.. adopted. 

Cane r. Chapman (1836) G L. J. K . B. 49 ; 5 
A. & E. G47 ; 1 X. & P. 104; 2 H. & \\\ 355. 
— K.B. 

Cane v. Chapman (183G) G L. J. K. B. 49 ; 

5 A. «fc K. G47 ; 1 X. & P. K)4 ; 2 H. & AW 
355. — K.B., adopted. 

Bo gg r. Pearse (1X51) 20 L. J. C. P.99; 10 
C. B. 534 ; 2 L. M. & P. 21.— C.P. 

Cane v. Chapman, distinguished. 

Edwards r. Lowndes (1852) 22 L. J. Q. B. 104: 

1 El. fc Bl. 81, 90 ; 17 Jur. 412.— q.b. 

Bogg v. Pearse (1851) 20 L. J. C. P. 99 ; 10 
C. B. 534 ; 2 L. M. & P. 21.— C.P., 
not applied. 

Hall v. Taylor (1858) 27 L. J. Q. B. 311 ; EL 
Bl. & El. 107 ; 4 Jur. (N.S.) 877. — q.b. 

Bogg v. Pearse. distinguished. 

Bush /*. Martin (1863) 33 L. J. Ex. 17 ; 2 H. & 
C. 311 : 10 Jur. (N.S.) 347 ; 9 L. T. 510 ; 12 \V. H. 
204. — EX. 

Kendall y. King (1856) 25 L. J. C. P, 132; 
17 C. B. 483 ; 4 AW R. 389. — C.P., approved. 
Hall r. Taylor (1858) 27 L. J. Q. B. 311 ; El. 
Bl. & El. 107 ,* 4 Jur. (n.s.) 877.— q.b. 

Kendall v. King and Hall v. Taylor, applied . 
Bush r. Bcavan (1862) 32 L. ,T. Ex. 54 ; 1 H. 

& C. 500 : 8 Jur. (N.S.) 1015 ; 7 L. T. 106 : 10 
AW R. 845. — Ex. 

Pallister v. Gravesend Corporation (1S50) 

19 L. J. C. P. 358 : 9 C. B. 774.— C.P. 
Followed , Bush r. Martin (1863) 33 L. J. Ex. 
17; 2 H. & C. 311 ; 10 Jur. (N.S.) 347 ; 9 L. T. 
510 : 12 AW E. 204. — EX. : adopted , Att.-Gen. r. 
Newcastle Corporation (1889) 58 L. J. Q. B. 55.8 ; 

23 Q. B. T>. 492, 497, — C.A., reversing GO L. T. 
791 ; 53 J. P, 421,— WILLS, j. 


Payne v. Brecon Corporation (1858) 27 L. J. 
Ex. 495 ; 3 H. & N. 572 : G \V. K. SOL— 
EX., followed. 

Busli r. Martin (1X63) 33 L. J. Ex. 17 : 2 H. & 
C. 311 ; 10 Jur. (N.S.) 347 : 9 L. T. 510; 12 \W E. 
204. — EX. 

Payne v. Brecon Corporation, referred to. 
Pickering r. Ilfracombe Ev. (1868) 37 L. J. 
C. P. 118, 123 ; L. R. 3 C. P. 235,’ 250 ; 17 L. T. 
G50 : 1G AW E. 458— C.P. 

Payne v. Brecon Corporation, adopted. 
Att.-Gen. r. Newcastle Corporation (1X89) 58 
L. .1. Q. B. 5 58 ; 23 Q. B. D. 492, 497.— C.A. 
ESHER, 51. R., LXXDLEY and BOWEN. L.J.T. ; re- 
versing Gu L. T. 791 : 53 J. P. 421.— WILLS, J. 

Payne v. Brecon Corporation, referred to. 
Oauavan r. Burton (1899) [1900] 2 Ip. li. 365. 
— Q.B. D. 

Barber v. Nottingham and Grantham By. 
(1804)33 L. J. C. P. 193 ; 15 C. B. (N.S.) 
726 : 10 Jur. (N.S.) 260 ; 9 L. T. 829 ; 12 
AV. 1L 376. — c.p.. distinguished. 

Dunn r. Birmingham ('anal Co. (1872) 41 L. J. 
Q. P». 121, 126 ; L. E. 7 Q. B. 244, 267.— Q.B. 
{affirmed. EX. oil.) ; Rhodes /-.Airedale Drainage 
Commrs. (1876) 45 L. J. C. P. 337 ; 1 C. P. D. 
**580. 396. — C.P.D. : re rented, C.A. See ante , col. 
1547. 

Saunders v. Slack (1864) 11 L. T. 484 : L. E. 
1 C. P. 720. n. — EX., followed. 

AVorral AYhtcrworks Co. r. Llovd (1866) L. E. 
1 C. P. 719.— C.P. 

Coe v. Wise (1866) 37 L. J. Q. B. 262 : L. E. 
1 Q. B. 711 : 7 B. & 8. 831 ; 14 L. T. 
891 : 14 AW E. 865 .— ex. CH., observation, 
adopted. 

Mersev Docks v. Gibbs (1866) L. E. 1 H. L. 
93, 107/ 11 H. L. Cas. G86 ; 35 L. J. Ex. 225 ; 
12 Jur. (N.S.) 571 14 L. T. 077 : 14 W. R. S72. 

—H.L. (E.). • 

Coe v. Wis e.folloiced. 

Worral Waterworks Co. r. Lloycl (186(5) L. R. 

1 C. P. 719. — C.P. 

Coe v. Wise, applied. 

Birch r, St. Marylebone A T estry (18G9) 20 L. T. 
<597. 701.— Q.B. 

Coe v. Wise, referred to. 

Gibraltar Sanitary Commrs. v. Ortila (1890) 59 
L. J. P. C. 95 ; 15 App. Cas. 400, 408 ; <53 L. T. 
58.— P.C. 

Coe v. Wise, applied . 

AA T heeler v. Public Works Commissioners (1901) 
[1903] 2 Ir. R. 202.— C.A. 

Bulstrode v. Gilburn (1736) 2 Str. 1027. 
— K.B., adopted. 

Campbell r. Hewlitt (1851) 16 Q. B. 258. 
—Q.B. 

Radford v. MTntosh (1790) 3 Term Rep. 
632. — K.B., applied. 

Doe d. Bowlev c. Barnes (1846) 15 L. J. Q. B. 
293 ; S Q. B. 1037.— Q.B. 

M : Gahey y. Alston (1836) 6 L. J. Ex. 29 ; 2 
M. & AA r . 20G ; 2 Gale <138. — EX. ; and 
Doe d. Bowley v. Barnes (1546) 15 L. J. 
Q. B. 293 ; 8 Q. B. 1037. — Q.B., recognised. 
M'Mabon r. Lennard (1858) 6 H. L. Cas. 970, 
—H.L. (IR.), 
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Doe cl. Bowley v. Barnes, adopted. 

Reg. r. Roberts (1878) 38 L. T. 090; 14 Cos 
C. 0. 101.— C.C.E. 

Stephenson v. Stephens (1S47) 11 lr. L. R. 
10. — EX., not foil oict'd . 

Haylock v. Sparke (1853) 22 L. J. M. C. 07 : 
1 El. & Bl. 471 ; 17 Jur. 731.— K.B., 
principle applied. 

M'Mahon <*. Lennard (1858) 0 H. L. Cas. 070. 
— H.L. (IB.). 

Haylock v. Sparke. commented vpon. 

Halpin r. Rice [1001] 2 Tr. R. 007. — k.b.d. 
Gibson, j. — In Haijlock v. Sparke, the magis- 
trate wrongly adjudicated as in a peace case 
when he only would have had jurisdiction for 
good behaviour. Lord Cam pbell held that he was 
protected in an action for false imprisonment. I 
am not certain that Lord Campbell would have 
used the language he did if there was such a 
radical difference as to defence between the two 
proceedings as is ir;w urged. — p. 007. 

Rex v. Stratton (1780) 21 Howell St. Tr. 
1045, 1223. — K.B., dicta inapplicable: 

Reg. r. Dudley (1884) 54 L. J. M. C. 32 : 14 
Q. B. D. 273 ; 52 L. T. 107 ; 33 W. E. 347 ; 15 
Cox C. C. 024 ; 49 J. P. 09.— C.C.E. 

Rex v. Grayer (1757) 1 Burr. 245. — K.B. ; 
Gage v. Peacock, Hoy 12 ; Verier v. 
Sandwich Corporation (3000) 2 Keble 92 ; 
Rex v. Trelawney, 8 Burr. 1015. — K.B. ; 
Rex v. Pateman (1788) 2 Term Rep. 777 ; 

1 R. R. 021.— K.B. ; Rex v. Hughes 
(1820) 5 L. J. (O.S.) M. C. 20 ; «> B. & C. 
880 ; 8 D. & R. 708 ; 29 R. R. 458.— K.B. ; 
Johnsone v. Margetson (1789) 1 H. Bl. 
201. — c.P. : Rex v. Tizzard (1829) 7 

L. J. (O.S.) K. B. .275 : 9 B. .Sc C. 418 ; 4 

M. & R. 400. — K.B. ; Rex v. Holt (ISIS) 

2 Chitty 300.— K.B. : and Reg. v. Lane 
(1709) 2 Ld. Raym. 1304 ; S. C. 11 Mod. 
270 ; Fort. 275. — K.B., observed upon - . 

Rex r. Patteson (1832) 2 L, J. K. B. 33 ; 4 B: 
& Ad. 9 ; 1 H. & M. 612.— K.B. 

Mil ward v. Thatcher (17S7) 2 Term Rep. 
s 81 : 1 R. R. 431. — K.B., obiter ceil upon. 
Rex r. Patteson (1832) 2 L. J. K. B. 33 ; 4 B. 
& Ad. 9 ; 1 H. & M. 012.— K.B. 

Milward v. Thatcher, adopted. 

Reg. v. Bangor Corporation (1887) 56 L. J. 
Q. B. 326 ; 18 Q. B. D. 349, 359 ; 35 W. R. 158 ; 
51 J. P. 51.— C.A. 

Milward v. Thatcher. See 

Pritchard v. Bangor Corporation (1S8S) 57 
L. J. Q. B. 818 ; 13 App. Gas. 241 ; 58 L. T. 502 ; 
37 W. R. 103 ; 52 J. P. 504.— H.L. (E.). 

Rex v. Patteson (1832) 2 L. J. K. B. 33 ; 4 
B. & Ad. 9 ; 1 FT. .Sc M. 612.— K.B., coll- 
ude red. 

Worth r. Hew ton (1854) 23 L. J. Ex. 33S ; 10 
Ex. 247 ; 2 O. L. R. 1471 ; 2 W. R. 628.— EX. 

Rex v. Patteson, dictum, not- adopted. 

Davis v. Pembrokeshire JJ. (1881) 7 Q. B. D. 
513, 515 . — geove and lindley. jj. 


Rex v. Patteson, referred to. 

Reg. v. Blaney (1900) [1901] 2 Ir. R. 104.— 
Q.B.D. 

Rex v. Griffiths (1822) 5 B.'fc ’Aid. 731.— 

K. B., dictum- appeared but (list ini/ disked. 
Reg. r. Saddlers’ Co. (1863) 10 H. L. Cas. 404 ; 

32 L. J. Q. B. 337; 9 Jur. (N.S.) 1081 ; 9 L. T. 
00; 11 W.R. 1004.— H.L. (E.).’ 

Reg. v. Saddlers' Oo. (1800) 30 L. J. Q. B. 
186; 3 El. & El. 42; 0 Jur. (N.S.) 1113.— Q.B., 
irftirmcd, (1861) 30 L. J. Q. B. 194 ; 7 Jur. (N.S.) 
138. — EX. CH. ; the latter recensed , (1863) 32 
L. J. Q. B. 337 ; 10 H. L. Cas. 404 ; 9 Jur. (N.S.) 
1081 ; 9 L. T. 60 ; 11 W. It. 1004.— H.L. (E.). 

Wray i-Chapman (1850) 19 L. J. M. C. 155 ; 
14 Q. B, 742 ; 14 Jur. b 87. — Q.B. 

Reddish r. Hitchinor (1878) 48 L. J. M. C. 31, 

33 ; 40 L. T. 65.— Q.B. 

Marchant v. Lee Conservancy Board, L. R. 8 
Ex. 290 ; 42 L. J. Ex. 141.— EX. ; reversed, (1874) 
L. R. 9 Ex. 60 ; 43 L. J. Ex. 44 ; 30 L. T. 307. 
—EX. CH. 

Marchant v. Lee Conservancy Board, dis- 

tintju inked. 

Reg. v. St. George’s, Southwark, Vestrv (1887) 
50 L. J. Q. B. 652 : 19 Q. B. D.’ 533 ; 35 W.R. 841 ; 
52 J. P. 0. — STEPHEN and WILLS, JJ. 

Reg. v. Postmaster-General (1878) 47 L. J. 
Q. B. 435 ; 3 Q. B. D. 428 ; 38 L. T. 89.— 
C.A., adopted. 

Cooper r. Reg. (1880) 49 L. J. Ch. 490 ; 14 
Ch. D. 311 ; 42 L. T. 617 ; 28 W. R. Oil.— 
MALINS, V.-C. 

Davis v. Marlborough (Duke) (181S) 1 
Swanst. 74, 79 ; 2 Wils. 130. — L.C., dis- 
ti-iuf dished. 

Grenfell v. Windsor (Dean) (1840) 2 Beav. 
544 . — m.k. 

Davis v. Marlborough (Duke), observation 
adopted. 

Hill r. Paul (1841) S Cl. & F. 295.— 

H.L. (vSC.). 

Davis v. Marlborough (Duke), approved. 
Duke of Marlborough’s Parliamentary Estates, 
In re (1891) 8 Times L. R. 180.— CHITTY, J. 

Palmer v. Vaughan (1818) 3 Swanst. 173. — 

L. c. ; Parsons v. Thompson (1790) 1 H. Bl. 
322 : 28 R. R. 289. — C.P., applied. 

Liverpool Corporation v. Wright (1859) 28 
L. J. Ch. 868 ; 1 Johns. 359 ; 5 Jur. (N.S.) 1150; 
7 W. R. 72S.— WOOD, V.-C. 

Palmer v. Bate (1821) 6 Moore 28 ; 2 Br. & 
B. 673 ; 23 R. R. 52 5. — C.P., applied. 

Hill v. Paul (1841) 8 Cl. & F. 295.— 
H.L. (SC.). 

Wells v. Foster (1841) 10 L. J. Ex. 216 : 8 

M. & W. 149 ; 5 Jur. 404.— EX. See 
Morris v. Manes tv (1845) 14 L. J. Q. B. 285 ; 

7 Q. B. 674 ; 9 Jur.' 1 034 . — Q.B. 

Wells v. Foster, distlnr/wished. 

Spooner r. Payne (1849) 18 L. J. Ex. 401,403. 
— EX. And sec col. 2033. 
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Wells v. roster (supra), dictum adapted. | 
Willcock r. Terrell (1878) 3 Ex. D. 323 ; 39 
L. T. 84.— O.A. 

"Wells**-. foster, adopted. 

Birch r. Birch (1S83) 52 L. J. P. 88 ; 8 P. D. 
163 ; 32 W. B. 96 . — hasten, p. 

• 

Wells v. Poster, adopted. 

Lucas r. Harris (1886) 56 L. J. Q. B. 15 : 18 
Q. B. D. 127, 186 ; 55 L. T. 658 : 35 AV. It. 112 ; 
51 J. P. 261.— c.A. 

Willcock v. Terrell (1878) 3 Ex. D. 323 ; 39 
L. T. 84. — c.A "followed. 

Sansom v. Sanson) (1873) 48 L. J. P. 25; 4 

P. D. 69: 39 L. T. 642; 27 AV. R. 632.— 

HANNEN, P. * 

Willcock v. Terrell, referred to. 

Hoare, In re, Nelson, Ex parte (1880) 49 
L. J. Bk. 44, 47 : 14 Ck. D. 41, 48 ; 42 L. T. 
389 ; 28 AV. R. 554,— C.A. 

Willcock v. Terrell, distinguished. 

Bircli v. Birch (1SS3) 52 L. J. P. 88 : 8 P. D. 
163 ; 32 AT. B. 96.— HANNEN, P. 

[The above case was distinguished on the 
ground that there the pension was assignable by 
the person entitled to it-.] 

Willcock v. Terrell, applied. 

Lucas v. Harris (1886) 56 L. J. Q. B. 15 : 18 

Q. B. D. 127, 132 ; 55 L. T. 658 ; 35 AV. B. 112 ; 
51 J. P. 261.— C.A. 

Willcock y. Terrell, observations applied. 
Robinson v. Galland (1889) 60 L. T. 697 ; 37 
AV. B. 396.— CHiTTr, J. 

Willcock v. Terrell, referred to. 

Holmes v. Millage (1893) 62 L. J. Q. B. 380 ; 
[1S93] 1 Q. B. 551, 556 : 4 B. 332 ; 6S L. T. 
205; 41 AA r . 11. 354; 57 J. P. 551. — C.A. 
LINDLEY and BOWEN, L.JJ. 

Willcock y. Terrell, distinguished. 

Manning v. Mullins (1 896) [1898] 2 Ir. R. 34, 
41.— C.A. 

Birch y. Birch (1883) 52 L. J. P. 88 : S P. D. 
163 ; 32 AV. B. 96.— hannen, p .^explained 
and distinguished. 

Crowe v. Price (1888) 58 L. J. Q. B. 215 ; 22 
Q. B. D. 429, 431 ; 60 L. T. 57.— colebidge, C.J. 
and HAWKINS, J.. affirmed, (1889) 58 L. J. Q. B. 
215 ; 22 Q. B. D. 429. 431 ; 60 L. T. 915; 37 
AV. R. 424 ; 53 J. P. 389.— C.A. 

Beg. v. Humphery (1839) 10 A. & E. 335 ; 2 

P. & D. 691. — EX. CH. ; reversing 7 L. J. 

Q. B. 202 ; 3 N. & P. 6S1 : 1 AV. AV. & H. 
470 : 2 Jur. 1084. — Q.B., distinguished. 

Beg. r. Cambridge Corporation (1S40) 10 L. J. 
Q. B. 25 ; 12 A. & E. 702 ; 4 P. & D. 294.— Q.B. 

Beg. v. Humphery, observations applied. 
Paynterr. James (1867) L. B. 2 C. P.348. 354 ; 
15 L. T. 660; 15 AV. B. 493— C.P. ; affirmed, 
18 L. T. 449 ; 16 AV. B. 768.— EX. CH. 

Beg. v. Humphery. See 

34 & 35 Arict. c. 48. 

Beg. v. Humphery, referred to. 

Sidebotham r. Holland (1S94) 64 L. J. Q. P>. 


200 ; [1895] 1 Q. B. 378, 381 ; 72 L. T. 62 ; 
43 AV. R. 228 ; 14 R. 135.— C.A. 

Beg. v. Bridgewater Corporation (1837) 
6 L. J. M. C. 78 ; 6 A. & E. 339 ; 1 N.& P. 
466. — Q. B., distinguished. 

Reg. r. Poole Corporation (1838) 7 L. J. Q. B. 
126; 7 A. & E. 730; 3 N. & P. 119.— Q.B. ; 
Harvey. Ex parte (1838) 7 L. J. Q. B. 129 ; 
7 A. & E. 739 ; 3 N. & P. 159.— Q.B. 

Beg. v. Bridgewater Corporation, followed. 
Beg. v. Poole Corporation (supra), not 
followed. 

Beg. v. Norwich Corporation (1842) 11 L. J. 
Q. B. 246 ; 3 Q. B. 285 ; 2 G. k D. 605.— Q.B. 

Beg. v. Bridgewater Corporation, dis- 
tinguished. 

Beg. v. York Corporation (1842) 11 L. J. Q.B. 
326 : 3 Q. B. 550 ; 2 Cl. & D. 580 ; 6 Jur. 1082. 
— Q.B. 

Beg. v. Bridgewater Corporation, approved, 
but not- applied. 

Beg. r. Brighton Council (1857) 26 L. J. Q. B. 
153 ; 7 El. & Bl. 249 ; 3 Jur. (N.s.) 585 : 5 AV. R. 
257.— Q.B. 

* Beg. v. Bridgewater Corporation, principle 
applied. 

Res:, r. Local Government Board (1874) 13 
L. J. Q. P>. 49 ; L. B. 9 Q. B. 14S ; 29 L. T. 769 ; 
22 AV. It. 315.— Q.B. 

Reg. v. Bridgewater Corporation, referred 
to. 

Beg. v. Armagh Urban District Council [1901] 
2 Ir. R. 33 . — q.b.d. 

Lee, Ex parte (183¥) 7 A. & E. 139 ; 2 N. & P. 
03. — K.B.. distinguished. 

Beg. v. Harwich Corporation (1842) 2 Q. B. 
909 ; 2 G. & D. 109 ; 6 Jur. 821.— Q.B. 

Beg. v. Norwich Corporation (1838) 8 
A. & E. 633. — K.B. ; and Reg. v. Man- 
chester Corporation (1843) 5 Q. B. 402 ; 
8 Jur. 421. — Q.B., applied. 

Beg. r. Poor Law Board (1871) 41 L. J. M. C. 
16 ; L. B. 6 Q. B. 785 ; 25 L. T. 304.— BAIL 

COUBT. 

Beg. v. Norwich Corporation. See 

Municipal Corporations Act, 1882 (45 & 46 
Arict. c. 50), s. 5. 

Beg. v. Warwick Corporation (1840) 9 L. J. 
Q. B. 265 ; 10 A. & E. 386 ; 3 P. & D. 
429. — Q.B. See 

Beg. -v. Newbury Corporation (1841) 1 Q. B. 
751 ; 1 G. & D. 388 ; 6 Jur. 365 . — q.b. 

Beg. v. Warwick Corporation and Reg. v. 
Newbury Corporation, applied. 

Beg. v. Sandwich Corporation (1842) 11 L. J. 
Q. B. 132 ; 2 Q. B. 895 ; 2 G. & D. 28 ; 6 Jur. 
684 .— q.b. 

Beg. v. Warwick Corporation. *See 
Beg. r. Harwich Corporation (1S42) 2 Q. B. 
909 ; 2 Cl. ck D. 109 ; 6 Jur. 821.— Q.B. 
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Hughes-Hallett v. Indian Mammoth Gold 
Mines Co. (1S82) 52 L. J. Oh. 41 S ; 22 Ch. 
D. 561 ; 4S L. T. 107; 31 W. R. 285.— 
FEY. J., distinguished. 

Hobbs Wayet (1887) 36 Ch. D. 256 : 57 
L. T. 225 ; 36 W. E. 73.— KEKEWICH, J. 

Hughes-Hallett v. Indian Mammoth Gold 
Mines Co., dist'niguished. 

Blyth r. Fladgate (1890) G3 L. T. 546, 555.— 
STIRLING, J. 

Hughes-Hallett y. Indian Mammoth Gold 
Mines Co., considered.. 

Wolmershausen r. Gullick (1 893) 62 L. J. Ch. 
773 ; [1893] 2 Ch. 514 ; 3 E. 610 ;. 68 L. T. 753.— 

WEIGHT, J. 

Hughes-Hallett v. Indian Mammoth Gold 
Mines Co., explained. 

Hardoon r. Belilios (1900) 70 L. J. P. C. 9 ; 
[1901] A. C. 118 ; 83 L. T. 573 ; 49 W. E. 209.— 

P.C. 


QUO WARRANTO. 

Reg. v. Ward (1873) 42 L. J. Q„ B. 126 ; 
L. E. S Q. B. 210 ; 28 L. T. 118 ; 21 W. E. 
632. — BATL ct., adopted. 

Julius v. Oxford (Bishop) (1880) 49 L. J. Q. B. 
577, 591 ; 5 App, Cas. 214, 246 ; 42 L. T. 546 ; 
28 W. E. 726 ; 44 J. P. 600.— H.L. (E.). 

Reg. y. Blizard (1866) 36 L. J. Q. B. IS ; 
L. R. 2 Q. B. 55 : 7 B. & 8. 922 ; 15 L. T. 
242 ; 15 W. E. 105. — q.b., referred to. 

Reg. v. Tewkesbury Corporation (1868) 37 
L. J. Q. B.,288 : L. E. 3 Q. B. 629. 634 ; IS L. T. 
851 ; 16 VV. It. 1200 ; V B. &: S. 683.— Q.B. 

Rex y. Tate (1803) 4 East 337.— K.B., 
approved- and distinguished. 

Eeg. V: Jones (1873) 28 L. T. 270. — Q.B. 

Rex v. Marsden (1765) 1 W. Bl. 579 ; 3 Burr. 
1 81 2. — K.B., followed. 

Moseley r. Chadwick (1782) 3 Dougl. 117; 7 
B.& C. 47, n. ; 31 E. E. 150, n. — MANSFIELD, C.J. 

Rex v. Bedford Level Corporation (1805) 6 
East 356 ; 2 Smith 535. — K.B. See 
Eeg. r. Hampton (1865) 6 B. & S. 923 ; 12 Jur. 
(N.S.) 583 ; 13 L. T.43L ; 15 W. E. 43.— Q.B. 

Rex v. Bedford Level Corporation, commented 
upon . . 

Eeg. v. Hertford College (1878) 47 L. J. Q. B. 
649, 656 ; 3 Q. B. D. 693, 704 ; 39 L. T. 18 ; 27 
W. E. 347.— C.A. 

Rex v. Bedford Level Corporation, considered 
and applied. 

Eeg. r. Bayly (1897) [1898] 2 Ir. E. 335.— 
Q.B.D., affirmed, C.A. 

Barley v. keg. (1846) 12 Cl. & V. 520.— H.L. 
(IE.), explained. 

Barlow, In re (1861) 30 L. 4. Q. B. 271 ; 5 L. T. 
289. — BAIL CT. 


Barley v. Reg., discussed and principles 
applied. 

Eeg. t\ Bayly (1S97) [1898] 2 Ir. E. 335.— 
Q.B.D., affirmed, C.A. _ * 

Barley v. Reg., discussed. 

Eeg. *. Blaney (1900) [1901] 2 Ir. E. 93.— 
Q.BJD. 

Reg. v. St. Martin-in-the-Fields Guardians 
(1851) 21) L. J. Q. B. 423 ; 17 Q. B. 149 ; 
15 Jur. 800. — Q.B., observations considered. 
Eeg. v. Petticrew (1886) 18 L. E. Ir. 342, 352. — 
Q.b.d. ; and Eeg. r. Whelan (1887) 20 L. E. Ir. 
461. — Q.B.D. 

Reg. v. St. Martin-in-the-Fields Guardians, 

distinguished. 

Eeg. r. Bayly (1897) [1898] 2 Ir. E. 335— 
Q.B.D., affirmed, C.A. 

Reg. v. St. Martin-in -the-Fields Guardians, 

referred to. 

Eeg. r. Blaney (1900) [1901] 2 Ir. R. 93, 108. 
— Q.B.D. ; and see Barlow, In re, infra. 

Reg. v. Bayly (1897) [1898] 2 Ir. E. 335.— 
C.A., considered. 

Reg. r. Blaney (1900) [1901] 2 Ir. E. 93.— 

Q.B.D. 

Barlow, In re (1S61) 30 L. J. Q. B. 271 ; 5 
L. T. 289. — batl CT., dictum approved, 
but not applied. 

Eeg. v. Hertford College (1878) 47 L. J. Q. B. 
649 ; 3 Q. B. D. 693; 39 L. T. IS ; 27 W. E. 347. 

: — C.A. 

Barlow, In re, principle adopted. 

Eeg. v. Registrar of Joint Stock Companies 

^ 57 L. .). Q. B. 433 ; 21 Q. B. D. 131 ; 59 
37 ; 36 W. E. 695 ; 52 J. P. 710.— Q.B.D. 

Barlow, In re, dictum applied. 

Eeg. v. Lambourn Valley Ey. (1888) 58 L. J. 
Q. B. 136 ; 22 Q. B. D. 463, 467 ; 60 L. T. 54 ; 53 
J. P. 248.— Q.B.D. 

Barlow, In re, observations adopted. 

Eeg. r. Leicester Guardians (1899) 68 L. J. 
Q. B. 945; [1S99] 2 Q. B. 632 ; 81 L. T. 559. 

— DARLING and PHILLIMORE, JJ. 

Rex v. Oxford Corporation (1837) 6 L. J. 
K. B. 103 ; 6 A. & E. 349 ; 1 P. 474. 
— K.B., referred, to. 

Eeg. v. Welclipool Corporation (1876) 35 L. T. 
594, 598— Q.B.D. 

Reg. v. Leeds Corporation (1841) 11 A. & E. 
512. — Q.B. , distinguished. 

Eeg. v. Welclipool Corporation (1876) 35 L. T. 
594, 59S. — Q.B.D. 

Reg. v. Leeds Corporation, distinguished. 

Eeg. v. Bangor Corporation (1886) 56 L. J. 
Q. B. 326 ; 18 Q. B. D. 349, 367 ; 35 W. E. 158 ; 
51 J. P. 51.— C.A. ESHER, M.R., BINDLEY and 
LOPES, L.J-J. 

Reg. v. Chester Corporation (1855) 25 L. J. 
Q. B. 61 ; 5 El. & Bl. 531 ; 2 Jur. (N.s.) 
114 ; 4 W. E. 14. — Q.B ..applied. 

Eeg. v. Welclipool Corporation (1876) 35 L. T. 
594, 598. — Q.B.D. 
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Rex ^ v. Clarke (1800) 1 East 38 : 5 It. R. 
505. — K.B.. dicta applied. 

Reg. v. Lofthouse (1868) 85 L. J. Q. B. 145. 
152 : L. R. 1 Q. B. 433 ; 7 B. & S. 447 ; 12 Jur.' 
(N.S.) 619 ; H L. T. 359 ; 14 W. R. 649. — Q.B. 

. Rex v. M'Kay (1825) 4 B. & C. 351.— k.b., 
•referred- to. 

Reg. r. Tugwell (1868) 38 L. J. Q. B. 12. 15 : 
L. R. 3 Q. B. 704, 709 ; 9 B. & 8. 367. — Q.B. 

Reg. y. Quayle (1840) 10 L. J. Q. B. 99 : 11 
A. & E. 508 ; 4 P. & D. 442 ; 5 Jur. 368. 
— Q.B., dictum questioned. 

Reg. r. Tug well (1868) 38 L. J. Q. B. 12, 14 : 
L. R. 3 Q. B. 704, 710 ;9BAS. 367.— Q.B. ' 

Reg. y. Quayle, applied. * 

Reg. v. Collins (1875) 23 W. R. *325. — black- 
burn. .t. 

Reg. v. Lofthouse (1866) 35 L. J. Q. B. 145 ; 
L. R. 1 Q. B. 433 ; 7 B. &: S. 447 ; 12 Jur. 
(N.S.) 619 ; 14 L. T. 359 ; 14 W. R. 649. 
— Q.B., observations adopted. 

Reg. v. Collins (1876) 45 L. J.Q. B. 413; 1 
Q. B. I). 336 ; 34 L. T. 447 ; 24 W. R. 732.— 
Q.B.O., affirmed. 46 L. J. Q. B. 257 ; 2 Q. B. D. 
30 ; 36 L. T. 192.— C.A. 

Reg. v. Tugwell (1868) 38 L.- J. Q. B. 12 : 
L. It. 3 Q. B. 704 ; 9 B. & S. 367. — Q.B., 
applied. 

Res-, v. Harrald (1873) L. R. S Q. B. 418 : 42 
L. J. Q. B. 211 ; 28 L. T. 767 ; 21 W. R. 910. 

-Q.B. 

Reg. v. Tugwell. principle applied. 

Isaacson r. Durranfc (1886) 54 L. T. 684. — 
DENMAN and FIELD, JJ. 


RAILWAY. 

1. Place of Business. 

2. Powers and Duties in Constructing 

and Working. 

3. Management of Business. 

4. Trespass on Railway. 

5. Passenger Duty, 

6. Arbitration. 

7. Railway Commission. 

8. Abandonment, Arrangement, Wind- 

ing Up and Execution. 


3. Place of Business. 

Adams v. G. W. Ry. (1861) 30 L. J. Ex. 124 ; 
6 H. & N. 404 ; 3 L. T. 631 ; 9 W. R. 254.' 
— EX., applied. 

Shiels r. Gr. N. Rv. (1861) 30 L. J. Q. E. 331 ; 4 
B. & S. 326 ; 4 L. T, 479 ; 9 W. R. 739 ; S. C. 
'/tom. Shields r. Gr. 27. Ry., 7 Jur. (n.s.) 631. — 
HILL, J. 

Shiels v. Gr. W. Ry., approved. 

Brown v. L. «Sc N. W. Ry (1863) 32 L. J. Q. B. 
318 • 4 B. & S. 326 : 10 Jur. (N.S.) 234 ; 8 L. T. 
695 ; 11 W. R. 884.— Q.B. 


Adams v. G. W. Ry. and Shiels v. G. W. Ry. 

referred to. 

Cesena Sulphur Co. t\ Nicholson (1876) 45 L. 
J. Ex. 821 ; 1 Ex. D. 428 ; 35 L. T. 275 ; 25 W. 
R. 71. — HUDDLESTON, B. 

Taylor v. Crowland Gas and Coke Co. (1855) 
11 Ex. 1 : 24 L. J. Ex. 233 : 1 Jur. (N.s.) 
358 : 3 W. R. 368. — EX., applied. 

Adams v. Cr. W. Ry. (1861) 30 L. J. Ex. 124 ; 
6 H. & N. 404 ; 3 L. T. 631 ; 9 W. R. 254.— EX. ; 
Shiels r. G. N. Ry. (1861) 30 L. J. Q. B. 331 : 4 

B. & S. 326 ; 4 L. T. 479 ; 9 W. R. 739 ; S. C. 
mm. Shields v. G. N. Ry. — hill, j. 

Taylor v. Crowland Gas and Coke Co., 

discussed. 

Strachey r. Osborne (1874) L. R. 10 C. P. 92 ; 
44 L. J. C. P. 6 ; 31 L. T. 374 ; 23 W. R. 75.— 

C. P. ; Cesena Sulphur Co. r. Nicholson (1876) 45 
L. J. Ex. 821 : 1 Ex. D. 42S ; 35 L. T. 275 ; 25 
W. R. 71 .—HUDDLESTON, B. 

Brown y. L, & N. W. Ry. (1863) 32 L. J. 
Q . B. 318 : 4 B. & S. 326 : 10 Jur. (n.s.) 
234 ; 8 L. T. 695 ; 11 W. R. 8S4.—Q.B., 
referred to. 

Cesena Sulphur Co. r. Nicholson (1S76) 45 
L. J. Ex. 821 : 1 Ex. I). 428 ; 35 L. T. 275 ; 25 
|W. R. 71— HUDDLESTON, B. 

Brown v. L. & N. W. Ry., followed. 

Le Tailleur v. S. E. Ry. (1877) 3 0. P. D. IS. 
— GROVE, J. 

Brown v. L. & N. W. Ry., followed. 

Rogers r. L. O. & D. Ry. (1877) 26 W. R. 192. 
—grove and lindley, jj. 


2. Powers and Duties in Constructing 
and .Working. 

Scottish N. E.Ry. v. Stewart (1859) 3 Macq. 
382; 5 Jur. (N.s.) 607 ; 7 W. R. 458.-H.L, 
(sc.), discussed. 

Taylor r. Chichester and Midhurst Ry. (1867) 

| 36 L. J. Ex. 201 ; L. R. 2 Ex. 356. — EX. CH. 
judgment of majority reversed (see post , col. 
2680). 

Scottish N. E. Ry. v. Stewart, discussed. 

Reg. v. G. W. Ry. (1893) 62 L. J. Q. B. 572 ; 
9 R. 1 ; 69 L. T. 572. — C.A. ESHER, M.R., BOWEN 
and KAY, L. JJ. 

Reg. v. York and North Midland Ry. (1852) 
22 L. J. Q. B. 41 ; 1 El. & Bl. 1 78 ; 7 Railvv. Gas. 
336; 17 Jur. 35. — Q.B. ; reversed /torn. York and 
North Midland Ry. v. Reg. (1S53) 22 L. J. Q. B. 
225 ; 1 El. & Bl. 858 ; 1 C. L. R. 119 ; 17 Jur. 
630 ; 7 Railw. Cas. 459 ; 1 W. R. 358. — EX. OH. 

York and North Midland Ry. v. Reg., applied. 
G. W. Ry. v. Reg. (1853) 1 El. &; Bl. 874 ; 16 
Jur. 675 ; 2 W. R. 54.— EX. CH. 

York and North Midland Ry. v. Reg., 

approved. 

Edinburgh, Perth and Dundee Ry. v. Philip 
(1857) 2 Macq. 514 ; 3 Jur. (N.S.) 249 ; 5 W. R. 
377. — H.L. (SC.) ; Astley r. Manthester, Sheffield 
and Lincolnshire Ry.(185S) 27 L. J. £jh. 478 ; 2 De 
G. & J. 453 ; 4 Jur. (N.s.) 567 6 W. R. 561. — 
CHELMSFORD, L.C. 
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York and North Midland Ry. v. Keg., 

dl sen ssed . 

I leer. r. French (1878) 47 L. J. M. C. 74 : L, R. 
3 Q.“B. 187; 38 L. T. 385; 20 W. E. 437— 
MELLOR and LUSH. JJ. ; and (1879) 48 L. .7. 
,VI. C. 175 ; 4 Q. B. I). 507 ; 41 L. T. 03.— c.A. 

York and North Midland Ey. v. Keg., 

refern'il to. 

Forbes v. Lee Conservancy Board (1879) 48 L. 
J. Ex. 402 ; 4 Ex. D. 110 ; 27 W. li. OSS.— 

POLLOCK, B. 

York and North Midland Ey. v. Reg., 

referred to. 

S. E. Ry. r. Ry. Commissioners (1880) 5 Q. B. 
1). 217; 49 L. j. Q. B. 273; 41 L. T. 700; 28 
W. 11. 164 ; 41 J. P. 302.— Q.B.D. ; LUSH, J. 
dissenting ; reversed, (1881) 0 Q. B. I). 580 : 50 
L. J. Q. B. 201 ; 44 L. T. 203 ; 45 J. P. 388.— C.A. 

jMANIsty, J. — As a ]-ule, Acts for the construc- 
tion of railway's are permissive not obligatory : 
Hee York mid North Midland My. v. JReij. No 
doubt there are exceptions, but they are of rare 
occurrence. — p. 256. 

York and North Midland Ey. v. Reg., 

referred to. 

Julius ■/;. Oxford (Bishop) (1880) 5 App. Cas. 
214 : 49 L. J. Q. B. 577 ; 42 L. T. 540 ; 28 W. 
R. 726 ; 44 J. P. 600.— H.L. (r). 

lord penzakce . — If the matter were to# be 
decided by previous definitions, I should prefer 
that of Jervis, O.J., who said, in York and North 
Midland Rij. v. Meg., that such words as “it 
shall be lawful ” were to be understood as per- 
missive only, unless some“ absurdity or injustice ” 
would follow from giving them that, their 
natural meaning. — p. 230. 

York and North Midland Ey. v, Reg., 

di seu rased. 

Reg. r. G. W. Ry. (1893) 62 L. J. Q. B. 572 ; 9 
R. 1 ; 69 L. T. 572— c.^. 

York and North Midland Ey. v. Eeg. and 

Reg. v. Gf. W? Ry., referred to. 

Att.-Gen. r. Simpson (1901) TO L. J. Ch. 828 ; 
[1901] 2 Ch. 671, 699; 85 L. T. 325.— C.A. 
RIGBY, V. WILLIAMS and STIRLING-, L.JJ. ; 
varying farwell, j. 

V. williams, L.J. — It is quite true that the 
principle established by York and North Midland 
My. v. Hoy. that permissive powers contained in 
an Act of Parliament are not to be construed as 
compulsory unless there is something in the con- 
text or subject-matter justifying such a construc- 
tion, applies as well to the maintenance of the 
authorised works as to their construction, as was 
decided in lleij. v. G. J V. My. ; but it does not 
follow that the grantee of a toll created by Act 
of Parliament can levy the toll irrespective of 
doing and executing the work in respect of 
which the toll purports by the Act of Parlia- 
ment to be granted. I think that, if the grantee 
of the toll fails so to maintain and repair the 
stanch and other works as to keep the river 
navigable, he cannot collect the toll. — p. 839. 

Eeg. v. Lancashire and Yorkshire Ey. (1852) 

22 L. J. Q. B. 57 : 1 El. & Bl. 228 ; 7 

Railw. Gas. 266 : 17 Jar. 62 ; 1 W. R. 35. 

— Q.B., o re r ruled. 

York aiid'^Torth Midland Rv. /-.Reg. (1853) 
22 L. J. Q. B. 225 : 1 El. & Bl. 858 : '7 Railw. 
Cas. 459 ; 1 O. L. R. 119 ; 17 5 nr. 630 : 1 W. R. 
358.— EX. CH. 


Eeg. v. G. W. Ey. (1852) 22 L. J. Q. B. 65 ; 1 
El. & BL 253 ; 17 Jur. 85 . — q.b. ; reversed no in. 
Gr. W. Ey. v. Eeg. (1853) 1 El. & Bl. 874; 16 
Jur. 675 : 2 W. Ii. 54. — EX. CH. , 

Gt. W. Ey. v. Eeg., applied. 

Weld r. L. & S. W. Ry. (IS 62) 33 L. J. Ch. 
142 ; 32 Bear. 340 ; 9 Jur. (N.s.) 510 ; 8 L. T. 13 ; 
11 W. R. 448. — ROMILLY, M.R. 

Gb W. Ey. v. Eeg., referred to. 

Forbes r. Lee Conservancy Board (1879) 4S L. 
J. Ex. 402 ; 4 Ex. I). 116, 120 ; 27 W. R. 688— 
POLLOCK, B. 

Edinburgh, Perth and Dundee Ry. v. Philip 
(1857) 2 Macq. 514 ; 3 Jur. (N.S.) 249 ; 5 
W.,R. 377.— H.L. (SC.), refer red to. 
Scottish N. E. Ry. v. Stewart (1859) 3 IMacq. 
382 ; 5 Jur. (n.S.) 607 ; 7 W. R. 458.— H.L. (SC.) ; 
Reg. r. French (1878) 47 L. J. M. C. 74 ; L. R. 3 
Q. B. 187 ; 38 L. T. 385 ; 26 W. R. 437— MELLOR 
and lush, jj. ; affirmed, C.A. ( 'supra , col. 2639). 

Cohen v. Wilkinson (1849) IS L. J. Ch. 378, 
411 ; 12 Beav. 138 : 13 Jur. 641 ; 5 Railw. Cas. 
741. — M.R. ; a/firmed, 1 Mac. & G. 481 ; 1 H. 
& Tw. 554 ; 5 Railw. Cas. 758 ; 14 Jur. 535. — L.C. 

Cohen v. Wilkinson. 

Principle applied , Bagshaw r. Eastern Union 
Ry. (1850) 19 L. J. Ch. 410 ; 2 Mac. & G. 389 ; 
2 H. & Tw. 201 ; 6 Railw. Cas. 169 : 14 Jur. 491. 
— cottenham, L.C.; dismissed, Graham r. 
Birkenhead. Lancashire and Cheshire Junction 
Ry. (1850) 20 L. J. Ch. 445 ; 2 Mac. & G. 147 ; 2 
H. & Tw. 450 ; 14 Jur. 494.— cottenham, L.C. ; 
Ffooks r. 8. W. Ry. (1853) 1 Sm. & G. 142 ; 17 
Jur. 365 ; 1 W. R. 175.— STUART, v.-C. ; applied, 
Sharpley v. Louth and East Coast Ry. (1876) 
46 L. J. Ch. 259 ; 2 Ch. D. 663, 678 ; 35 L. T. 
71.— C.A. JAMES and MELLISH, L.JJ., and 
B AGO ALLAY, J.A. 

Eex. v. Severn and Wye Ey. (1819) 2 B. & 
Aid. 646 ; 21 R. R. 433 n. — K.B., ref erred to. 
Winch v. Thames Conservators (1872) 41 L. J. 
C. P. 241 : L. R. 7 C. P. 458, 471 ; 27 L. T. 95 ; 20 
W. R. 945.— C.P. : affirmed,' 43 L. J. C. P. 167 ; 
L. R. 9 C. P. 378 ; 31 L. T. 128 ; 22 W. R. 879- 
ex. ch. 

Eex v. Severn and Wye Ry., referred to. 

Lee Conservancy Board v. Button (1879) 12 
Ch. 1). 383, 395 ; 41 L. T. 481— MALINS, V.-C. ; 
varied, c.A. james, brett and cotton, l.jj. : 
c.A. affirmed, (1881) 51 L. J. Ch. 17 ; 6 App. Cas. 
685 ; 45 L. T. 385 ; 30 W. R. 233 ; 46 J. P. 
164. — H.L. (E.). 

Eex v. Severn and Wye Ey., explained and 
distinguished. 

Reg. v. G. W. Ry. (1893) 9 R. 1 ; 62 L. J. Q. B. 
572; 69 L. T. 572; 9 Times L. R. 573— C.A. 

bowen, l.j. — T here [Mex v. Severn and Wye 
i?//.] a mandamus clid go to reinstate the line, 
Abbott, C.J. pointing out that they would not 
grant a mandamus to maintain it, but they would 
grant a mandamus to reinstate it. Upon what 
ground ? If one looks at the 49 & 50 George III., 
which is not correctly transcribed in the case, one 
finds that there is an express obligation imposed 
upon the railway company to make, complete, 
and maintain. It is that they k ‘ shall and are 
hereby authorised and empowered to make, com- 
plete, and maintain the railway.” Therefore the 

84 
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Severn and Wye Case does not prove what it is 
cited for ; it does not prove that when a railway 
is once made it shall be maintained for ever. It 
only proves t£iat»when the statute says that they 
shall maintain it, there being an obligation upon 
them to do so, and that obligation necessarily 
involving an obligation to reinstate, the manda- 
mus will go to reinstate. But here there is no 
obligation to maintain to be found in the statute, 
-p. 9. 

Graham v. Birkenhead, Lancashire and 
Cheshire Junction By. (1850) 20 L. J. Ch. 
445 ; 2 Mac. Sc G. 147 ; 14 Jut. 494 ; 2 H. 
& T\V. 450. — COTTENPIAM, L.C. 

Discussed, Ffooks r. S. W. lly. (1853) 1 Sm. & 

G. 142 ; 17 Jur. 365 ; 1 W. 14. 175. — ST U AST, 
V.-C. ; distinguished , Hare v. L. & N. W. Ry. 
(1861) 30 L. J. Ch. S17 ; 2 J. & H. 80; 7 Jur. 
(N.S.) 1145. — WOOD, V.-C. 

Bishop v. North (1S43) 12 L. J. Ex. 362 ; 11 
M. Sc W. 418; 3 Raihv. Gas. 459. — EX., 
referred to . 

Att.-Gen. v. Cambridge Consumers Gas Co. 
(1868) 38 L. J. Ch. 94 ; L. R. 6 Eq. 305 : 16 W. 
R. 1007.~v.-c. : varied, L. R. 4 Ch. 71 : 19 L. T. 
508 ; 17 W. R. 145.— L.JJ. 

Dun (River) Navigation Co. v. North Midland 
Ry. (1838) 1 Railw. Cas. 135. — l.c., 
referred to. 

Sutton r. S. E. Ry. (1865) 35 L. J. Ex. 38 : 4 

H. Sc C. 325 ; L. R. 1 Ex. 32. 39 ; 11 Jur. (x.s.) 
8S5 ; 13 L. T. 438 ; 14 W. R. 130 .— ex. 


Spencer v. London and Birmingham Ry 
(1836) 7 L. J. Ch. 281 ; 8 Sim. 193 : 1 
Railw. Cas. 159. — shadwell, v.-c. 

JSot applied, Thorne r. Taw Yale Ry. and Dock 
Co (1850) 13 Reav. 10. — LANGDALE, m.R. ; 
followed, Cook v. Bath Corporation (1868) L. R 

6 Eq. 177, ISO.— MALIKS, Y.-c. : referred to, Att - 
Gen. r. Lonsdale (Earl) (1868) 38 L. J. Ch. 335 • 
L. R. 7 Eq. 377, 390 ; 20 L. T. 64 ; 17 W. R. 219.— 
MALIKS, v.-c ; explained, London Association of 
Shipowners and Brokers r. London and India 
Docks Joint Committee (1892) 62 L. J. Ch. 294 • 
[1892] 3 Ch. 2 12, 270 : 2 R. 23 ; 67 L. T. 238 ; 7 
Asp. M. C. 195.— c.A. lindley, bowen and 

KAI , L.JJ. 

North British Ry. v. Tod (1S46) 12 Cl. & F. 
722 ; 4 Railw. Cas. 449 ; 10 Jur. 975.— 
H.L. (sc.). 

Applied, Beardmer r. L. Sc N. IV. Ry. (1849) 
IS L. J Ch. 432 j 1 Mac. &; G. 112 ; 1 11. Sc TV. 
161 ; 13 Jur. 327 ; 5 Railw. Cas. 728 . — cotten- 
HAM, l.c. ; Reg. r. Caledonian Ry. (1850) 20 
L. J. Q. IJ. 147 ; 16 Q. B. 19 ; 15 Jm. 396 . — q.b. : 
discussed, Ware r. Regent’s Canal Co. (1858) 28 
L. J. Ch. 153 ; 3 De G. & J. 212 ; 5 Jur. (N.s.) 25 ; 

7 W. 14. 67. — CHELMSFORD, L.C. ; not applied , 
Att.-Gen. r. Tewkesbury and Malvern Rv. (1863) 
32 L. J. Ch. 482 : 1 De G. J. Sc 8. 423 ; 9 Jur. 
0#.s.) 951 : 8 L. T. 682 — KNIGHT BRUCE and 
turn EH, L.JJ. ; applied, Att,-Gen. r. G. E. Ry. 
(1872) 41 L. J. Ch. 505 ; L. R. 7 Ch. 475 ; 26 
L. T. 749 : 20 W. R. 599. — JAMES and HELLISH. 
l.jj. (affirmed. post). 


Dun (River) Navigation Co. v. North Midland 
ay., considered. 

Richmond r. North London lly. (1868) L. R. 5 
Eq. 352 : 37 L. J. Ch. 273 ; 18 L. T. S ; 16 W. 
R. 449.— M.R. ; affirmed, 37 L. J. Ch. 886 : L. R. 
3 Ch. 679. — CAIRNS, L.C. 

bomilly, M.R. — Assuming that the company 
are about to exceed the powers given to them by 
the Legislature, it is the right of any person who 
will be damnified thereby, to come to this Court, 
for an injunction. Dunn (Hirer') Xu ri gut ion. Co. 
v. North Midland lly. seems to me to establish 
this proposition, which is also consistent with all 
principles of equity. — p. 357. 

Dun (River) Navigation Co. v. North Midland 
By., referred. 1o. 

Dowling r. Bontvpool. Caerleon and Newport 
Ry. (1874) 43 L. L Ch. 761 ; L. R. 18 Eq. 714, 
746.— HALL, v.-c. 

Dun (River) Navigation Co. v. North Midland 
Ry., referred to. 

London Association of Shipowners and Brokers 
/’.London and India Docks Joint Committee (1892) 
62 L. J. Ch. 294 ; [1892] 3 Ch. 242, 270 ; 2 R. 23 ; 
67 L. T.238 ; 7 Asp. M. C. 195. — C.A. LINDLEY. 
BOWEN and KAY, L.JJ. 

KAY, l. J. — One of the cases before Lord Cotten- 
ham most commonly referred to is Dun (Diver) 
Navigation Co. v. North Midland Ry., in which he 
points out how necessary it is to interfere with a 
public company which is exceeding its powers to 
the injury of individuals, and that it is most 
essential to the interest of the public {! that the 
extraordinary remedy by injunction” should 
exist and should he exercised in such cases. That 
case has been followed and treated as a leading 
authority on the subject from the year 1838 to 
the present time.— p. 310. 


North British Ry. v. Tod and Att.-Gen. v. G. 
E. Ry. (1873) L. 11. 6 H. L. 367 ; 23 L. T. 
344 ; 22 \V. R. 281. — H.L. (E.), referred to. 
Edinburgh Street Tramways Co. r. Black 
(1873) L. R. 2 Sc. App. 336, 339.— h,l. (sc.). 

North British Ry. v? Tod and Att.-Gen. v. G. 
E. Ry., referred, to. 

Maokett r. Herne Bay Commissioners (1876) 

| 35 L. T. 202 ; affirmed, 37 L. T. 812. — c.A. 

bacon, v.-c. — It has now been very con- 
: clusively decided that whatever representation 
may he made on a plan deposited and referred to 
in an Act of Parliament is of no effect, unless 
the representation is incorporated in the Act : 
North British Ry. v. Tod ; Att.-Gen. v. G. E. Ry. 

— p. 208. J 

Att.-Gen. v. G. E. Ry., referred to, 

Yarmouth Corporation r.' Simmons (1878) 10 
Ch. D. 518 ; 47 L. J. Ch. 792 ; 38 L. T. 881 : 22 
W. R. S02. 

fey. j. — In the next place, it is to be borne in 
mind that when there are provisions in a special 
Act j which are inconsistent with the provisions oC 
a prior general Act., the provisions of the general 
Act must yield to those of the special Act": Att.- 
Gen. v. G. E Ry. is an authority for that, if 
authority was wanting. — p. 528. 

% Att.-Gen. v. G. E. Ry., referred to. 

Redington v. Millar (IS 88) 22 L. R. Ir. 7S, 86. 
— q.b.d. ; 0‘brien, j. dissenting; reversed, 24 
L. R. Ir. 65. — c.A. ' 

Wyhurn v. G. N. Ry. (185S) lF*Sc F. 152. 
— WATSON, B., referred to. 

Withers r. North Kent Rv. (3 858) 27 L. J. Ex. 
417 ; 1 F. & F. 165.— EX. ‘ 
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Withers v. North Kent Ry. 

Discussed, G. W. Ry. of Canada r. Braid (1863) 
1 Moore P. C. (N.S.) 101 ; 0 Jur. (N.S.) 330 ; 1 
N. R. 527 : 8 L. T. 31 ; 11 W. It. 444.— P.C. ; 
principle applied, . Madras Ry. v. Carvatenagarum 
Zemindar (1874) L. 11. 1 Ind. App. 304, 380 ; 30 
L. T. 770 ; 22 W. JR. 8(55.— P.C. 

G. W. Ry. of Canada v. Fawcett and G. W. 
Ry. of Canada v. Braid (1803) 1 Moore 
P. C. (N.S.) 101 : 1 N. R. 527 : 9 Jur. (N.S.) 
330 ; 8 L. T. 31 ; 11 W. It. 444.— p.o., 
questioned. 

Czech r. General Steam Navigation Co. (1807) 
L. K. 3 C. P. 14 ; 37 L. J. C. P. 3 ; 17 L. T. 240 ; 
10 W. It. 130. 

willbs, J. — That case has been much re- 
marked on. The late C.J. of this Court (Erie. 1 
C.J.) protested against the onus of proof in such 
a case being thrown on the railway company. — 

p. 16. 

Fenwick \\ East London Ry. (1875) 44 Jj. J. 
Oh. 002 : L. It. 20 Eq. 544 ; 23 W. it. 001. 
— JESSEL, M.K., explained and applied. 
Norton •/:. L. & N. W. Rv. (1878) 4 Ch. D. 023 ; 
47 L. J. Ch. 850 : 30 L. T. 25 ; 27 W. R. 352] 
— v.-c ; affirmed, 13 Ch. D. 208 ; 41 L. T. 421 ; 
28 W. It. 173.— C. A. 

MAM NS, v.-c. — In FenwicU v. Dust London 
the M.R. decided that where a thing may be done 
in one of two ways — one of which is injurious 
and one of which is not — the railway company 
are bound to do the thing in a manner which will 
not be injurious. — p. 033. 

Fenwick v. East London Ry., discussed. 

Pugh r. Golden Valley Ry. (1879) 48 L. J. Ch. 
0(56 ; 12 Ch. D. 274, 282 ; 41 L. T. 30 ; 28 W. R. 
44. — PRY, L..J. ; affirmed, (1880) 40 L. J. Ch. 721 ; 
15 Ch. D. 830 ; 42 L. T. 803 ; 28 W. R. 803.— 
C.A. . 

Fenwick v. East London Ry. 

RvplainM and disfi ng uished , Harrison v. South- 
wark and Vauxhall Water Co. (1891) 00 L. J. 
Ch. 630 ; [1891] 2 Ch. 409 ; 04 L. T. 864.— 
v. Williams, J. ; referred to, Morris r. Totten- 
ham and Forest Gate Ry. (1892) 01 L. J. Ch. 215 ; 
[1892] 2 Ch. 47 ; 06 L. T. 58 5 ; 40 W. It. 310.— 
NORTH, J. ; explained, Barnard r. G. W. Ry. 
(1902) 80 L. T. 798 ; 60 J. P. 568.— KEKKWICH, J. 

Rex v. Pease (1832) 2 L. J. M. C. 36 ; 4 
B. & Ad. 30 ; 1 N. & M. 090 : 38 R. R. 207. 
— K.B., disfi np uished. 

Lawrence i\ G. N. lty. (1851) 20 L. J. Q. B. 
293 ; 16 Q. B. (543 ; 15 Jur. 652 ; 0 Eailw. Cas. 
656. — Q.B. 

Rex v Pease 

Followed, Vaughan r. Taff Vale Ry. (18(50) 29 
L. J. Ex. 247 ; 5 H. & N. 679 ; 0 Jur. (N.S.) 899 ; 
8 W. R. 549 ; 2 L. T. 394.— EX. CH. : referred to, 
Mersey Docks r. Gibbs (1806) 35 L. J. Ex. 225 ; 
L. R. I H. L. 93, 112 ; 11 H. L. Gas. 686 ; 12 Our. 
(N.S.) 571 ; 14 L. T. 077 ; 14 W. R. 872.— H.L. 
(e.), with the judges ; distinguished, Jones r. 
Festiniog Rv. (1308) 37 L. J. Q. B. 214 : L. R. 3 
Q. B. 733, 736 ; 9 B. & ft. 835 ; 18 L. T. 902 ; 17 
W. R. 28. — Q.B. ; applied, Dun gey v. London 
Corporation (186W) 38 L. J. O. P. 298, 304 : 20 
L. T. 921; 1?V. It. 110(5. — C.P. ; appro red, Ham- 
mersmith and City Ry. r. Brand (1S69) 38 L. J. 
Q. B. 265 ; L. R. 4‘H.L. 171 ; 21 L. T. 238 ; ]8 
W. R. 12. — H.L. (e.) (see post, coL 2646) ; re- 


ferred to. Att.-Gen. r. Leeds Corporation (1870) 
39 L. J. Ch. 711 ; L. R. 5 Ch. 583 ; 19 W. R. 19. 
— L.c. and L..T. (affirming 22 L. T. 330. — v.-c.) ; 
discussed and not applied, Smith* r. Midland Rv. 
(1877) 37 L. T. 224 ; 25 W. R. 8(51 ; 20 W. R. 
10. — bacon, v.-c.; referred - to, Matson r. Baird 
(1878; 3 App. Cas. 1082, 1088. : 39 L. T. 304; 26 
W. R. 835. — H.L. (SC.) ; discussed , Ft ill r. Metro- 
politan Asvlum District (1879) 48 L. J. Q. 11. 
107; 4 Q.‘ B. JD. 433. 444: 40 L. T. 491.— 
pollock. B. (affirmed, 49 L. J. Q. B. 228 ; 42 L. T. 
212. — c.A. and H.L., post) : disappeared, Powell 
Fall (1880) 49 h. J. Q. B. 428 ; 5 Q. B. D. 597 : 
43 L. T. 562.— C.A. B RAM WELL, B AGO- ALLAY 
and THESIGER, L.JJ. (see post , col. 2645); com- 
mented on, Reg. v. She ward (1880) 49 L. J. Q. B. 
710 ; 9 Q. B. D. 741. — C.A. (see post, col. 2647) ; 
distinguished, Metropolitan Asylum District v. 
Hill (1881) 50 L. J. Q. B. 353 ; 6 App. Cas. 193, 
201 ; 44 L. T. 053; 29 W. R. 617; 45 J. P. 604. 
— H.L. (E.) ; discussed , Truman r. L. B. & S. C. 
Ry. (1883) 25 Ch- D. 423 ; 53 L. J. Ch. 209 ; 50 
L. T. 89 ; 32 W. R. 364 : 48 J. P. 2(50. — NORTH, J. 
(affirmed. C.A. , post); distinguished, Truman /■. 
L. B. & S. C. Ry. (1885) 54 L. J. Ch. 849 ; 29 
Cli. D. 89; 52 L. T. 522 ; 33 W. R. 762 ; 49 J. P. 
581.— C.A. BAGGALLAY, BOWEN and PRY, L.JJ. 
(reversed, H.L., post'). 

Rex v. Pease, approved and applied. 

L. B. & S. C. Ry. i\ Truman (1885) 55 L. J. Ch. 
354 ; 11 App. Cas. 45, 50 ; 54 L. T. 250 ; 34 W. R. 
65 7. — H.L. (e.) ; reversing S. C. nom. Truman v. 
L. B. & S. C. Ry. (supra). 

Rex v. Pease, approved- hut- not applied . 
Evans v. Manchester, Sheffield and Lincoln- 
shire Ry. (1887) 57 L. J. Ch. 153 ; 36 Oh. D. 626 ; 
57 L. T. 194 ; 36 W. R. 328.— KEKEWICH, J. 

Rex v. Pease, discussed. 

Oowper-Essex ■/*. Acton Local Board (1889) 58 
L. J. Q. B. 594 ; 14 App. Cas. 153, 170 ; 61 L, T. 

1 ; 38 W. R. 209 ; 53 J. P. 756.— H.L. (e.). 

Rex v. Pease, referred to. 

Southwark and Vauxhall Water Co. r. Wands- 
worth District Board of Works (1898) 07 L. J. 
Ch. 057; [1898] 2 Ch. 603; 79 L. T. 132; 47 
W. R. 107 ; 62 J. P. 750.— C.A. LINDLEV, M.R., 
CHITTY and COLLINS, L.JJ. ; Jordeson i\ Sutton, 
Southcoates and Drypool Gas Co. (1S9S) 67 L. J. 
Ch. 606 ; [1898] 2* Ch. 614; 79 L. T. 478; 47 
W. R. 222“; 63 J. P. 137.— north, J. ; affirmed, 
C.A. (post, col. 2084). And see Armagh Union 
Guardians r. Bell (1899) [1900] 2 Ir. R. 371. 
— Q.B.D. ; affirmed, (1900). — C.A. 

Rex v. Pease, distinguished. 

Long Eaton Recreation Grounds Co. r. Mid- 
land Ry. (1901) 71 L. J. K. B. 74 ; 85 L. T. 278 ; 
50 W. R. 120.— LA5VRANCE, J. (see post, col. 2649) ; 
affirmed, (1902) 71 L. J. K. B. 837 ; [1902] 2*. 
K. B. 574 ; 80 L. T. 873 ; 50 W. R. 693 ; 67 J. P. 
1 . — c.A. COLLINS, M.R., MATHEW and COZENS- 
HARDY, L.JJ. 

Vaughan v. Taff Vale Ry. (1858) 28 L. J. Ex. 
41 ; 3 H. & N. 743 ; 4 Jur. (N.S.) 1302 ; 7 W. R. 
120. — EX. ; reversed , (1860) 29 L. J. Ex. 247 ; 5 
H. & N. 679 : 9 Jur. (N.S.) 899 ; 2 L. T. 394 ; 8 
W. R. 549.— EX. CH. 

Vaughan v. Taff Vale Ry. (1860) 29 L. J. Ex. 
247 ; 5 H, & N. 679 ; 6 Jur. (N.S.) S99 ; 2 

84—2 
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L. T. 394 ; 8 W. B. 549.— EX. CH. ; re- 

rersina (1858) 28 L. J. Ex. 41 ; 3 H. & N. 

743 : i Jur. (N.S.) 1302 ; 7 W. R. 120.— EX. 
Xot applied* Fremantle r. L. & N. W. By. 
(1861) SI L. J. C. T. 12 : 10 C. B. (n.s.) 89 : 9 
W. R. 611.— C.P. (8. C. at «/.sv jum/.v : 2 F. & F. 
337) : d ist i n g u ish cd. J on es r. Festiniog Ry. (1868) 
37 L. J. Q. B. 214 r L. R. 3 Q. B. 783 ; 9 B. & S. 
835 : 18 I.. T. 902 ; 17 W. R. 28.— Q.B. : applied , 
Dungev r. London Corporation (1869) 38 L. J. 
C. P'.' 298 : 20 L. T. 921 ; 17 W. R. 1106.— C.P. 
Vaughan v. Taff Vale Ry.. appeared. 
Hammersmith and City lty. r. Brand (1869) 
L. R. 4 H. L. 171 ; 3.8 L. J. Q. B. 265 ; 21 L. T. 
23S. — H.L. (E.). 

lord Chelmsford. — Assuming that b&fore 
the p issing of their Act the defendants would 
have been liable to an action for the injury 
caused to the plaintiffs’ house, it is necessary for 
the plaintiffs, in the first place, to establish that 
the company’s Act lias taken away the remedy 
by action, in order to open the way to their 
claim for compensation. If Iir-cv. Pease (supra. 
col. 2613) and Vaughan v. Tuff Yale lty. were 
rightly decided, this question has been deter- 
mined. It was established by those cases, “that 
when the legislature has sanctioned the use of a 
locomotive engine, there is no liability for any 
injury caused by using it, so long as every pre- 
caution is taken consistent with its use.’'' Bram- 
well, B., in his answer to the questions put by 
your lordships to the judges, adverting to the 
above cases, said : “ With great respect. 3 think 
those cases clearly wrong, and that they have 
proceeded on an inadvertent misapprehension of 
the object and effect of the clauses in question.” 
— p. 201. . . . I therefore think, notwithstanding 
the respect to which every opinion of Braimvell, 
B., is entitled, that Bex v. Prase and Vaughan v. 
Taff Vale By. were rightly decided. — p. 202. 
LORD COLONSAY eonrurred. 

LORD cairns dissented. 

Vaughan v. Taff Vale Ry., disappeared. 
Powell r. Fall (1880) 5 Q. B. D. 597 ; 49 L. J. 
Q. B. 428 ; 43 L. T. 562.— C.A. 

bkamwell. L.J, — The arguments which we 
have heard are ingenious ; but I need only say in 
reply to them that they have hardened my con- 
viction that Bex v. Pease (col. 2643) and 
Vaughan v. Tatf‘ Yale lit/, were wrongly decided. 

— p.*601. 

Vaughan v. Taff Vale Ry„ discussed. 

Smith r. L. <ic S. W. Rv. (1870) 40 L. J. C. P. 
21 ; L. R. 6 C. P. 14 :‘23 L. T. 678 : 19 W. R. 
230.- — EX. GH. ; BLACKBURN, J. doubting ; Dunn 
v. Birmingham Canal Co. (1872) L. R. 8 Q. B. 
42, 47 ; 42 L. J. Q. B. 34 : 27 L. T. 683 ; 21 W. R. 
266. — EX. CH. : Boughton r. Mid Great Western 
Ry. (1873) Ir. R. 7 C. L. 169, 181.— C.P. ; Madras 
Rv. v. Garvatenayarum Zemindar (1874) L. R. 1 
Ind. App. 3S4 ; 30 L. T. 770 ; 22 W. R. 865.— 
p.c. : Hill •/*. Metropolitan Asylum District 
(1879) 4 Q. B. D. 433 : 40 L.T. 491.— POLLOCK, B. 
(affirmed, 49 L. J._, Q. B. 228 ; 42 L. T. 212.— 
C.A. and H.L. ( post’ col. 2647) ). 

Vaughan v. Taff Vale Ry., commented on. 
Reg. r. Sheward (1880) 49 L. J. Q, B. 716 ; 9 
Q. B. D. 741. —C.A. (see post , col. 2647). 

Vaughan v. Taff Vale Ry.. not applied 
Dixon r. Metropolitan Board of Works (1881) 
50 L. J. Q. B. 772 : 7 Q. B. D. 418, 421 ; 45 L. T. 
312 : 30 W, R. 83 ; 46 J. P. 4.— COLERIDGE, c.J. 


Vaughan v. Taff Vale Ry., applied. 

Lea Conservancy Board r. Hertford Corpora- 
tion (1884) 48 J.‘P. 628; 1 Cab. & E. 299.— 
V. WILLIAMS, J. 

Vaughan v. Taff Vale Ry., commented on. 

Reg. r. Essex (1884) 54 L. J. Q. B. 459; 14 
Q. B. D. 753, 763 : 52 L. T. 926 : 33 W. R. 214.— 
mathew and day. jj. ; reversed, C.A., but restored 
no in. Cowper-Essex r. Acton Local Board. — H.L. 

C P"«0- 

Vaughan v. Taff Vale Ry. 

Appeared and applied , L. B. & S. C. Ry. r. 
Truman (1.885) 55 L. J. Q. B. 334 : 11 App. Cas. 
45, 53 ; 54 L. T. 250 : 34 W. R. 657.— H.L. (e.) ; 
appeared hut distinguished, Evans r. Manchester, 
Sheffield and Lincolnshire Rv. (1887) 57 L.J. Oh. 
153 ; 36 Ch. D. 626 : 57 L. T. 194 ; 36 W.R.328. 
— kekewich, J. : discussed , L’owper-Essex r. 
j Acton Local Board (1889) 58 L. J. Q. B. 594 ; 14 
I App. Oas. 153, 170 : 61 L. T. 1 ; 38 W. R. 209 ; 53 
J. P. 756. — H.L. (e.) ; referred to , Emsley r. 
X. E. Rv. (1896) 65 L. J. till. 385 [1896] 1 Ch. 

; 418 : 74 L. T. 113 : 60 J. P. 182.— C.A. (see post, 

! col. 2648). 

V aughan v . Taff V ale Ry . , d ist i ng u isJi ed. 

1 Long Eaton Recreation Grounds Co. x. Midland 
1 'Ey. (1901) 71 L. J. K. B. 74 : So L. T. 27S ; 50 
I W. R. 120. — LAWRANCE, J. : affirmed, C.A. (see 
i post, col. 2648). And see Armagh Union Guar- 
; dians r. Bell (1899) [1900] 2 Ir. R. 371 .— q.b.d. ; 

| affirmed. (1900).— C.A. 

j Brand v. Hammersmith and City Ry. (1 865) 35 

L. J. Q. B. 53 : L. R. 1 Q. B. 130 : 12 Jur. (N.s.) 
336 : 13 L. T. 501 : 14 W. R. 129.— Q.B. : rerersed. 
(1867) 36 L. J. Q. B. 139 ; L. R. 2 Q. B. 223 ; 7 
B. & S. 1 ; 16 L. T. 101 : 15 W. R. 437.— ex. CH. ; 
the latter decision rerersed- and- the former restored, 
nom. Hammersmith aid City Ry. v. Brand (1869) 
38 L. J. Q. B. 265 ; L. R. 4 H. L. 171 : 21 L. T. 
238 ; 18 W. R. 12.— H.L. <E.). 

Hammersmith and City Ry. v. Brand. 

Explained , Citv of Glasgow Union Ry. x. 
Hunter (18701 L. R. 2 H. L. (Sc.) 78.— H.L. (sc.). 

HATHERLEY, L.C., LORDS CHELMSFORD, WEST- 

bury and colons AY ; discussed, Smith r. L. <fc 
S. W. Ry. (1870) 40 L. J. O. P. 21 ; L. R. 6 C. P. 
14 ; 23 L. T. 67S : 19 W. R. 230.— EX. CH. ; 
BLACKBURN J. doubting ; distinguished , Reg. r. 
Cambrian Ry. (1871) 40 L. J. Q.B. 169 ; L. R. 6 
Q. B. 422 ; 25 L. T. S4 : 19 VV. R. 113S.— cock- 
burn, c.J.. and Blackburn, J. And see li Lands 
Clauses Act ” (ante, col. 1536). 

| Hammersmith and City Ry. v. Brand, prln- 

| ci pie- applied. 

j Jones v. Stanstead, Sheffield and Chambley Ry. 
(1872) 41 L. J. P. C. 19 : L. R. 4 P. C. 98 ; 8 
Moore, P. C. (N.S.) 312 ; 26 L. T. 456 ; 20 W. R. 
417.— P.c. See “ COLONY,” vol. i.. col. 35S. 

Hammersmith and City Ry. v. Brand, distin- 
guished. 

Buccleuch (Duke) r. Metropolitan Board of 
Works (1872) 41 L. J. Ex. 137 ; L. R. 5 H. L. 
418 ; 27 L. T. 1.— H.L. (E.). 

m 

Hammersmith and City By. *v. Brand, dis- 
cuswd. 

Q. W. Ev. t. Smith (1876) 46 L. J. Oh. 235 ; 2 
Ch. D. 235 ; 34 L. T. 267 ; 24 W. E. 443.—O.A. ; 
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affirmed with a variation, nom . Smith c. G. W. 
By. (1877) 47 L. J. Oh. ( J7 ; 8 App. Cas. 1(55 ; 37 
L. T. 645 ; 26 W. B. 130.— H.L. (E.). 

Hamm.ersmith and City By. v. Brand. 

Applied, Hopkins i\ G: N. Bv. (1877) 46 L. J. 
Q. B. 265 ; 2 Q. B. D. 224 : 36 *L. T. 898.— C.A. ; 
not applied, Smith r. Midland By. (1877) 37 L.T. 
224 ; 25 W. B. 861 ; 26 W. B. 10. — BACON, v.-C. : 
discussed, Hill r. Metropolitan Asylum District 
(1879) 4 Q. B. D. 433 ; 40 L. T. 491. — POLLOCK, 

B. (affirmed, 49 L. J. Q. B. 228 ; 42 L. T. 212.— 

C. A. and h.l. (pod). 

Hammersmith and City By. v. Brand, distin- 
guished. 

Beg. r. Sheward (1880) 9 Q. B. D. 741 ; 49 
L. J. Q. B. 716.— C.A. 

bramwell, l.j. — The land of the claimant 
was worth 6,0007. for the purposes of his busi- 
ness, and that has been taken from him by the 
company. A difficulty might have arisen from 
the decision in Brand v. Hammersmith By., but 
in that case no land of the plaintiff's was taken. 
I think that mischief has arisen from the judg- 
ments in Vaughan v. Tuff Vale By. (supra, 
col. 2644) and Bex v. Pease (supra, col. 2643) ; it 
would be strange if a claimant could get com- 
pensation in one case and not in another. — 
p. 742. 

Hammersmith and City By. v. Brand. 

J) iscussed a nd d ist i »tj u ishrd, Metropoli tan 
Asylum District v. Hill (1881) 50 L. J. Q. B. 
353; 6 App. Gas. 193, 201*; 44 L. T. 653; 29 
W. B. 617 ; 45 J. P. 664. — H.L. (E.) ; not applied, 
Dixon r. Metropolitan Board of Works (1881) 50 
L. J. Q. B. 772 ; 7 Q. B. D. 418 ; 45 L. T. 312 ; 
30 W. B. 83 ; 46 J. P. 4.— COLERIDGE, C.J. ; 
discussed , Caledonian By. r. Walker’s Trustees 
(1882) 7 App. Gas. 259 ; 46 L. T. 826 : 30 W. B. 
569 ; 46 J. P. 676. — h.l. (SC.) ; distinguished, 
Truman r. L. B. k 8. C. By. (1883) 53 L. J. Cli. 
209 ; 25- Cli. I). 423 ; 50 L. T. 89 ; 32 W. B. 364 ; 
4S J. P. 260. — north, J. (affirmed, C.A., post) ; 
applied. Lea Conservancv Board r. Hertford 
Corporation (1884) 48 j/P. 628 ; 1 Cab. & E. 
299.— v. williams, J. ; discussed and distin- 
guished, Truman r. L. B. k 8. C. By. (1885) 54 
L. J. Oh. 849 ; 29 Ch. D. 89 ; 52 L. T. 522 ; 33 
W. B. 762 ; 49 J. P. 581.— C.A. BAGGALLAY, 
bowen and fry, l.jj. (reversed, h.l., post). 

Hammersmith and City By. v. Brand, dis- 
cussed and not applied. 

Beg. c. Essex (1884) 54 L. J. Q. B. 459 ; 14 
Q. B. D. 753; 52 L. T. 926 ; 33 W. B. 214.— 
MATHEW anti DAY, JJ. : reversed, c.a. ( post), 
but restored H.L. (i>ost, col. 2648). 

Hammersmith and City By. v. Brand, applied, 
L. B. & S. C. By. v. Truman (1885) 55 L. J. 
Q. B. 334 ; 11 App. Cas. 45, 52 ; 54 L. T. 250 ; 34 
W. B. 657. — H.L. (E.). HALSBURY, L.C., LORDS 
SEL BORNE, BLACKBURN and FITZGERALD : 
Beg. r. Essex (1886) 55 L. J. Q. B. 313 ; 17 
Q. B. D. 447 ; 54 L. T. 779 : 34 W. B. 587.— C.A. 
ESHER, M.R., LINDLEY and lopes, l.jj. (reversed, 
H.L., post, col. 2648). 

Hamme^mith and City By. v. Brand, 

referred to. 

Parkdale Corporation r. West (1887) 56 L. J. 
P. C. 66 ; 12 App. Cas. 002, 614 ; 57 L. T. 602.— 
p.c. See ;t Colony,” vol. i.. col. 358. 


Hammersmith and City By. v. Brand, dis- 
cussed. 

Cowper-Essex r. Acton Local Board (1889) 58 
L. J. Q. B. 594 : 14 App. Cas. 153; 61 L. T. 1 ; 
38 W. B. 209; 53 J. P. 756* — H.L. (E.). 
HALSBURY, L.C., LORDS WATS' .N, BRAMWELL, 
FITZGERALD and MACNAGHTLN ; reversing 8. C. 
nom. Beg. r. Essex. — C.A. (supra, col. 2647). 

Hammersmith and City By. v. Brand, 

referred to. 

North Shore By. r. Pion (1 889) 59 L. J. P. G. 
25; 14 App. Cas. 612, 628 ; 61 L. T. 52. — P.c. 
EARL OF SELBORNE, LORDS WATSON, BEAM WELL, 
HOB HOUSE and SIR R. COUCH. 

Hammersmith and City By. v. Brand, 

followed. 

Att.-Gerf. and Hare r. Metropolitan By. (1893) 
T 1894] 1 Q. B. 384 ; 9 B. 598 ; 69 L. T. 811 ; 42 

W. B. 381 ; 58 J. P. 342. — C.A. LINDLEY, 

A. L. SMITH and DAVEY, L.JJ. 

Hammersmith and City By. v. Brand, 

referred to. 

Emsley v. N. E. By. (1896) 65 L. J. Ch. 385 ; 
[1896] 1 Ch. 418 ? 74 L. T. 113 ; 60 J. P. 182.— 
C.A. LINDLEY, KAY and A. L. SMITH, L.JJ. 

ltndley. L.J. — A railway company when it 
has acquired the land on which its rails are laid, 
requires no statutory power to run trains over it ; 
but the company docs want statutory power to 
do so in such a way as to commit an unavoidable 
nuisance without being exposed to actions for 
damages, and the company has such a power 
accordingly — Vaughan v. Tuff Vale By. (supra, 
col. 2644) and Hammersmith and (By By. v. 
Brand. — p. 391. 

Hammersmith and City By. v. Brand, 

adopted. 

Emsley v. H. E. By., referred to. 

Kirby r. Harrogate School Board (1S96) 65 
L. J. Ch. 376; [1896] 1 Cli. 437 ; 74 L. T. 6 ; 60 
J. P. 182.— C.A. LINDLEY, KAY and A. L. SMITH, 
L.JJ. 

Hammersmith and City By. v. Brand, nut 

applied. 

Jordeson r. Sutton, Southcoates and Drypool 
Gas Co. (1898) 67 L. J. Ch. 666; [1898] 2 Ch. 
614 ; 79 L. T. 478 ; 47 W. B. 222 ; 63 J. P. 137. 
— NORTH, J. ; affirmed, (1899) 68 L. J. Ch. 457 ; 
[1899] 2 Ch. 217 ; 80 L. T. 815 ; 63 J. P. 692.— 
C.A. LINDLEY, M.H.. RIGBY and V. WILLIAMS, 
L.JJ. 

Hammersmith and City By. v. Brand, 

referred to. 

Southwark and Vauxhall Water Co. r. Wands- 
worth District Board of Works (1898) 67 L. J. 
Ch. 657; [1898] 2 Ch. 603; 79 L. T. 132; 47 
W. B. 107 ; 62 J. P. 756.— C.A. LINDLEY, M.K., 
CH 1 TTY and COLLINS, L.JJ. ; Canadian-Pacific 
By. r. Parke (1899) 68 L. J. P. C. 89 ; [1899] 
A. C. 533; SI L. T. 127 ; 48 W. B. 118.— P.C. ; 
Canadian-Pacific By. r. Boy (1901) 71 L. J. 
P. C. 51 ; [1902] A. C. 220 ; 86 L. T. 127 ; 50 
W. B. 415. — P.C. 

Hammersmith and City By . v. Brand, dis- 
tinguished and principle not applied. 

Long Eaton Recreation Grounds Co. v. Mid- 
land lly. (1901) 71 L. J. K. B. 74 ; 85 L. T. 278 ; 50 
W. B. 120. — LAWRANCE. J. ; affirmed, (1902) 71 
L. J. K. B. 837 ; [1902] 2 K. B. 574 y 86 L. T. 
873 ; 50 W. B. 693 ; 67 J. P. 1.— C.A. 

lawrance, j. — It is argued, and no doubt it 
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was held, in Hammer's with lit}, v. Brand, that j 
no compensation could be recovered by an owner ; 
of land, no part of which had been actually j 
taken, for annoyance caused through the ordinary \ 
working of fi railway, although it is to be ob- j 
served, full compensation for such annoyance : 
could be recovered if any part of the land were : 
taken — Esse.c v. Art on Local Board ( (1889) 58 ! 
L. J. Q. B. 511-1 ; f 14 App. Gas. 158 (.supra. J 
col. 2848)). But no case has decided that where i 
land, being under an express covenant that it | 
shall not be used for a noisy business, and that \ 
covenant, being for the benefit of other land, is . 
taken by a railway company or other statutory j 
body carrying on a business of a noisy character. ; 
the owner of the land for whose benefit the cove- , 
nant is imposed, is debarred from recovering ; 
compensation for the loss and the consequent ; 
injurious affecting of his land. I think that upon ! 
principle he ought to be entitled to compensation ; 
— Fleming v. Newport By. ( (1888) 8 App. Cas. 
265). and Kirby v. ] [array ate School Board 
( [1896] 1 Oh. 487 : 65 L. J. Ch. 876 (supra, ' 
col. 2648) ). Where land is taken which is bound | 
by a covenaut restricting its user for the benefit i 
of other land, the owner of that other hind ! 
suffers an injury which is special and apart from | 
that which the rest of the community arc ! 
exposed to. His right is, as I have said, hardly 
distinguishable for this purpose from an ease- ' 
ment, which would unquestionably, if disturbed, ‘ 
give a right to compensation. The presence of • 
the restrictive covenant distinguishes such a ■ 
case as this from cases of the class of Be,r v. | 
Pcu.se (.supra, col. 2648), Yavyhan v. Tati' Yule i 
By. (supra, col. 2644), and Hammersmith By. v. i 
Brand, the principle of which is, in my opinion, 
inapplicable. — p. 78. 

Fremantle v. L. & N. W. Ry. (1861) 31 

L. J. 0. P. 12 ; 10 C. B. (N.s.) Si) : i) W. K. 

611. — C.P. : S.C. at nisi prius, 2 F. F. 

337, discussed. 

Harrison r. Southwark and Vauxhall Water 
Co. (1891) no L, J. Ch. 630 ; [1891] 2 Ch. 4.09 : 
64 L. T. 864. — v. WILLIAMS, J. 


App. 364 ; 30 L. T. 770 ; 22 W. R. 865.— P.C. 
And see Armagh Union Guardians r. Bell (1899) 
[1900] 2 Ir. It. 371. — q.b.d. ; affirmed, (1900). 
— O.A. 

Smith v. I. & S. W. Ey. (1870) 40 L. J. C. P. 
21 ; L. Ft. 6 C. P. 14 ; 23 L. T. 678 ; 19 
W. R. 230.— EX. CH., referred to. 

Petrie r. Owners SS. “ Eostrevor ” [1S98] 2 
Ir. It. 556, 571. — C.A. ; O' Gorman v. O’Gorman 
(1902) [1903] 2 Ir. R. 573. 587.— K.B.D. 

Reg. v. Wycombe Ey. (1S67) 36 L. 3. Q. B. 
121 : L. It. 2 Q.B. 310 ; 8 B. & S. 259 : 15 
L.T. 610 ; 15 W. E. 489.— Q.B. 

Not applied. Beauchamp (Earl) r. G. W. Ev. 
(1868) 38 L. J. Ch. 162 ; L. B. 3 Ch. 745. 749 ; 
19 L. T. 189 ; 16 W. B. 1155.— WOOD and 
SELWYN, L.JJ. ; discussed , Lamb r. North 
London By. (1869) L. B. 4 Ch. 522, 527 ; 21 
L. T. 98 : i7 W. B. 746. — L.JJ. ; applied , Bowling 
r. Pontvpool Gaerloon and Newport By’. (1874) 
43 L. J. Ch. 761 ; L. R. 18 Eq. 714, 741.— HALL, 
v.-c. ; Fenwick r. East London Bv. (1875) 44 
L. J. Ch. 602; L. B. 20 Eq. 544, 550 ; 23 W. It. 
901. — JESSELL, ir.lt. ; questioned but followed , 
Puck r. Golden Valley Bv. (1879) 48 L. J. Ch. 
666"; 12 Ch. B. 274 : 41 L. T. 30 : 28 W. It. 44. 
— FRY, J. (affirmed, post) ; followed and approved, 
Pugh v. Golden Valiev By. (1880) 49 L. J. Ch. 721 ; 
13 Ch. D. 330 ; 42 L.T. 863 : 28 W. It. 863.— C.A. 

Eeg. v. Wycombe Ey., referred to. 

Glasgow (Lord Provost) r. Fade (18S8) 13 
App. Cas. 657 : 58 L. J. P. C. 33 ; 60 L. T. 274 : 
37 W. E. 627. — H.L, (SC.). HALSBURY, L.C., 
LORDS WATSON and MACNAGRTEN ; LORD 
H EltSCHE LL (1 issenti ng . 

LORD macnaghten. — How strictly railway 
companies are tied down when their powers are 
limited by reference to what is “ necessary ” is 
shown by the decisions on sect. 16 of the English 
Act as to the diversion of roads and rivers : See 
Bey. v. Wycombe By. :*PuyJi v. Oof den Valley 
By. (supra). The rights of the undertakers or 
of the company are limited by the necessity of 
the case. — p. 688. 


Swaine v. G. N. Ey. (1864) 33 L. J. Ch. 399 : 
4 De G. J. A S. 211 ; 3 N. B. 399 ; 10 
Jur. (N.S.) 191 ; 9 L. T. 745 ; 12 W. It. 
391. — L.JJ. ; varying 9 Jur. (N.S.) 1196. — 
WOOD, V.-C., discussed. 

Bowling r. Pontvpool, Caerleon and Newport 
By. (1874) 43 L. J. Ch. 761 ; L. E. 18 Eq. 714. 
747.— HALL, V.-C. 

Swaine v. G. N. Ey., referred to. 

Berrao r. Noel (1885) 15 Q. B. B. 549, 553. — 
grove, J. ; reversed, c.a. brett, m.r., 
BAGGALLAY and BOWEN, L.JJ. 

Swaine v. G. N. Ey., rule stated in, applied . 
Gosnell v. Aerated Bread Co. (1894) 10 Times 
L. R. 661. — STIRLING, J. 

Swaine v. G. If. Ey., referred to. 

Att.-Gen. /*. Preston Corporation (1896) 13 
Times L. B. 14.— Stirling, j. 

Jones v. Festiniog Ey. (1868) 37 L. J. Q. B. 
214 ; L. B. 3 Q. B. 733 ; 9 B. «fc 8. 835 ; 
18 L. T. 902: 17 \V\ B. 28.— Q.B., 
referred to. 

Hammersmith and City Ey. r. Brand (1869) 
38 L. .1. Q. B. 265 : L. B. 4 H. L. 171 ; 21 L. T. 
238; 1S*W. B. 12.— H.L. (E.) ; Madras By. r. 
Carvatenagarum Zemindar (1874) L. E. 1 Ind. 


Reg. v. Wycombe Ey., distinyuislied. 

Citv and 8outh London Bv. r. London County 
Council [1891] 2 Q. B. 513 ; 60 L. J. M. C. 149 ; 
r>5 L. T. 362 ; 40 W. B. 166 ; 56 J. P. 6.— C.A. 
BINDLEY, FRY and LOPES. L.JJ. 

LINDLEY, l.j. — The appellants rely very much 
upon a line of cases, of which Bey v. Wycombe 
By. is the best known — to the effect that a work 
! is not “ necessary ” merely because it- will save 
expense. But none of those cases turned on the 
particular mode of doing a thing that was neces- 
sary, but upon the question whether it was 
necessary to do the thing itself . . . but when 
once you have found, as the learned magistrate 
here has found as a fact, that a station is neces- 
sary, and the station is within the limits set by 
sect. 4 [City and South London Railway Com- 
panies Special Act, 1887], there is no authority 
which requires us to decide that the expense is 
to be disregarded, and that the County Council 
can say, “As there is no objection to putting 
your buildings behind the building line except 
that it will be more expensive, you must put 
them back.” — p. 523. ^ 

Reg. v. Wycombe Ry. , approved. * 
Breadalbane (Marquess) v. West Highland By. 
(1895) 22 Bettie 307.— CT. OF SESSION. 
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Beg. v. Wycombe By., refer veil to. 

Emsley v. N. E. Iiy. (1896) 65 L. J. Ch. 385 ; 
[1896] 1 Oh. 418 ; 74 L. T. 113 ; 60 J. P. 182.— 
C.A. LINDLEY, KAY and A. L. SMITH, L.JJ. 

Doe d. Hudson y. Leeds and Bradford By. 
(1851) 20 L. J. Q. P>. 486 ; 16 Q. B. 796 : 
15 Jur. ‘946 . — q.b. ; and Beg. y. Man- 
chester, Sheffield and Lincolnshire By. 
(1854) 4 El. St Bl. 88 ; 1 Jur. (n.S.) 419 ; 
2 W. R. 591. — Q.B., applied. 

Knapp r. L. C. & D. Ry. (1863) 32 L. J. Ex. 
236 : 2 H. & 0. 212 ; 9 Jur. (N.S.) 761 ; 8 L. T. 
541 ; 11 W. B. 890.— EX. 

Doe d. Hudson v. Leeds and Bradford By., 

explained. 

Wing r. Tottenham and Hampstead Junction 
Ry. (1868) 37 L. J. Oh. 6 54 ; L. It. 3 Ch. 740, 745 ; 
16 W. R. 1098. — wood and selwyn, l.jj. 

Wrigley v. Lancashire and Yorkshire By. 
(1863) 4 Gift. 352 ; 9 Jur. (N.S.) 710 ; 8 
L. T. 267. — STUART, V.-C., distinguished. 

Dowling r. Pontypool. Caerleon and Newport 
Ry. (1874) 43 L. J. Oh. 761 ; L. R. 18 Eq. 714, 
741. — HALL, V.-C. 

Wrigley v. Lancashire and Yorkshire By. 
discussed and explained. 

Dowling v. Pontypool, Caerleon and Newport 
By., followed. 

Finch r. L. St S. W. Ry. (1890) 44 ( ill. D. 330 ; 
59 L. J. Oh. 458 ; 62 L. T. 881 ; 38 W. R. 513.— 
C.A. COTTON, LIND LEY and LOPES, L.JJ. 

lindley, L.J. — The limit of deviation has 
reference to the line of rails, and if there are 
pieces of land outside the limit of deviation, 
but properly referred to in the hook of reference 
and deposited plans, and if those pieces of land are 
bond fide wanted for the purpose of making the 
line within the limit of deviation, there is no 
authority I know of to«kow that such pieces of 
land cannot be properly taken by the railway 
company. There w#s a doubt thrown upon this 
point by a case which came before Stuart, V.-C., 
of Wrigley v. Lancashire and Yorkshire Ry. 
which was referred to and examined with his 
usual care by Hall, V.-C., in Dowling v. Ponty- 
pool , Ry. The report of the judgment of 

Stuart, V.-C. [4 Giff. 360] runs in this way : It 
is evident that no part of the field which is now 
in dispute as described on the deposited plans of 
reference constituted one close. If so, the com- 
pany have no power to take the land comprised 
in their notice.” This is not very clear ; but on 
turning to the Jurist [9 Jur. (n.S.) 711], his 
meaning is iutelligible enough. u It was very 
plain that no part of the field except that within 
the line of deviation was described in the 
deposited plans.” With this explanation, which 
Hall, V.-C. had before him in Rowling v. Ponty- 
pool t Sft •}. Ry ., the doubt, which did exist, appears 
to me to disappear. That case is a clear authority, 
if an authority is wanted, that if you have lands 
properly described in the books of reference and 
deposited plans, and they are bond fide wanted 
for the purpose of making the line within the 
limits of deviation, the company may take them ; 
that is common sense, and in accordance with 
the Act. — p.^51. 

• 

Dowling v. Pontypool, Caerleon and New- 
port By., discussed. 

Froth eroe r. Tottenham and Forest Gate Ry. 


[1891] 3 Ch. 278 ; 65 L. T. 323. — C.A. ; reversing 

KAY, J. 

lindley, L.J. — The peculiarity of this case is, 
that there is no indication at upon the 
deposited plan of the limit of wnat the company 
want north of the line of deviation. In Dowling 
v. Pontypool , Ry. there was a plan showing 

the boundary of what was # wanted; but that 
boundary was not carried quite so far as in 
strictness it ought to have beeD. The V.-C. held 
that, though the boundary was not carried far 
enough, yet that piece was sufficiently delineated. 
1 am not quarrelling with his inference. 
Whether I should have drawn the same, J do not 
know. Perhaps I should ; hut it does not follow 
that because he drew the inference that the 
piSce of land in that case was sufficiently 
delineated* it is to be inferred that the piece of 
land here is sufficiently delineated. I do not 
think that it is delineated at all. — p. 288. 

PRY, l.j. — I cannot help thinking that Hall, 

V. -C., in Rowling's Case., put as wide an inter- 
| pretation upon the word 41 delineated ” as it 

could possibly bear. Whether it is not rather 
wider than I should put upon it is a point upon 
which I need express no opinion. — p. 290. 

Doe d. Payne v. Bristol and Exeter By. 
(1840) 9 L. J. Ex. 232 ; 6 M. & W. 320 ; 
55 R. R. 634 n. — EX., referred to. 

Dowling r. Pontypool, Caerleon and Newport 
Ry. (1874) 43 L. J. Ch. 761 ; L. R. IS Eq. 714, 
73S. — HALL, V.-C. 

Herron v. Bathmines and Rathgar Improve- 
ment Commissioners (1890) 27 L. R. Ir. 179. — 
C.A. (reversing porter, m.r.) ; reversed , [1892] 
A. C. 498; 67 L. T. 65S.— H.L. (IR.). LORDS 
MORRIS and HANNEN dissenting. 

Holyoake v. Shrewsbury and Birmingham 
Ry. (1848) 5 Railw. Cas. 421 .— cotten- 
ham, L.C., applied. 

Wintle r. Bristol and South Wales Union Rv. 
(1862) 6 L. T. 20 ; 10 W. R. 210.— WOOD, V.-C. 

Grosvenor v. Hampstead Junction By. (1857) 
26 L. J. Ch. 731 ; 1 De G. & J. 446 ; 3 
Jur. (N.S.) 1085; 5 W. R. 812.— L.JJ. 
Principle applied , Fergusson r. L. B. & S. C. 
Ry. (1863) 33 L. J. Ch. 29 ; 3 De G. J. & S. 653 ; 2 
N. R. 566 ; 9 L. T. 134 ; 11 W. R. 1088.— TURNER, 
L.J. ; KNIGHT bruce, L.J. dissenting (affirming 
33 Beav. 103. — M.R.) ; Marson r. L. C. & D. Ry. 
(1868) 37 L. J. Ch. 483; L. R. 6 Eq. 101; 18 
L. T. 319. — giffard, v.-c. ; referred to , Harvie 
r. South Devon Ry. (1874) 31 L. T. 426. — 
malins, v.-c. (reversed, 32 L. T. 1 ; 23 W. R. 
202.— CAIRNS, L.c, and JAMES, L.J.) ; applied 
Kerford r. Seacombe, Hoylake and Deeside Ry. 
(1888) 57 L. J. Ch. 270, 274 ; 58 L. T. 445 ; 36' 

W. R. 431 ; 52 J. P. 487.— KEICEWICH, J. 

Richards v. Swansea Improvement and 
Tramways Co. (1878) 9 Ch. D. 425 ; 38 
L. T. 833 ; 26 W. R. 764.— HALL, V.-C. and 
C.A., applied. 

Sicgenberg v. Metropolitan District Ry. (1883) 
49 L. T. 554 ; 32 W. R. 333.— bacon. V.-C. ; 
Brook v. Manchester, Sheffield and Lincolnshire 
Ry. (1895) 64 L. J. Ch.S90 ; [1895] 2 Ch. 571 ; 
13 R. 798 ; 73 L. T. 205 ; 43 W. R. 698.— 

CHITTY, J. 

Sparrow v. Oxford, Worcester and Wolver- 
hampton By. (1851) 9 Hare 441. — turner, 
v.-c. ; reversed, (1852) 21 L. J. Ch. 731 : 2 De 
G. M. & G. 94 ; 16 Jur. 703. — L.JJ. And see post 
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Sparrow v. Oxford, Worcester and Wolver- 
hampton Ry. (supra\ discussed. 

Haynes v. Haynes (1801) HO Ii. J. Cli. 578 ; 1 
Hr. k Sni. 4*6 ;*7 Jur. (N.s.) 595: 4 L. T. 190 ; 
0 W. R. 497. — KINDERSLEY. V.-C. 

Sparrow v. Oxford, Worcester and Wolver- 
hampton Ry.^and Spackman v. G. W. Ry. 
(1865) 1 Jur. (N.S.) 790. — WOOD, V.-C., 
applied. 

Furniss r. Midland Ry. (1808) L. R. 6 Eq. 
478, 477. — GIFFAIiD. V.-C.* 

Fergusson v. L. B. & S. C. Ry. (1863) 33 L. J. 
Ch. 29 : S De G. J. k S. 653; '2 N. R. 
566; 9 L. T. 184; 11 W. It. 1088.— 
TURNER, L.J. ; KNIGHT BRUCE. L.J. dis- 
Muting ; ({/finning 33 Beav. 10?. — M.R. 
Referred to, Bulling r. L. C. k D. Ry. (1864) 
33 L. J. Ch. 505 : 3 He G. J. & S. 661 : 10 Jur. 
(N.S.) 665; 10 L. T. 740; 12 IV. R. 909.— 
TURNER, L.J. ; knight BRUCE, L.J. doubting ; 
applied , Barnes r. Southsea Ry. (1884) 27 Ch. H. 
536, 542 ; 51 L. T. 762 ; 32 W. lt. 97(>. — BACON, V.-C. 

Fergusson v. L. B. & S. C. Ry. and Pulling 

v. L. C. & D. Ry. (supra), discussed and 
applied. 

Kerford r. Seacombe. Hovlake and Hecside 
Ry. (1888) 57 L. J. Ch. 270 f 58 L. T. 445 : 36 
W. R. 431 ; 52 J. P. 487. — KEKEWICH. J. 

Pulling v. L. C. & D. Ry., distinguished. 
Finck t\ L. k S. W. Ry. (1890) 59 L. J. Ch. 
458 ; 44 Ch. H. 330 ; 62 L. T. 881 : 38 \\ r . R. 
513. — C.A. COTTON, LINDLEY and LOPES, L.JJ. 

Steele v. Midland Ry. (1866) L. R. 1 Ch. 
275 ; 12 Jur. (N.s.) 218; 14 L. T. 3 ; 14 
W. R. 367. — TURNER, L.J. : KNIGHT 
BRUCE, L.J. doubting. 

Referred to, Smith r. Itidgway (1866) 35 L. J. 
Ex. '198; L. R. 1 Ex. 331; 12 L. T. 611 ; 14 
W. R. 86S. — ex. ch. ; Herrington r. Metropolitan 
Board of Works (1886) 54 L. T. 837: 50 J. I*. 
740. — chitty, J. : explained. Wright r. Wallasey 
Local Board (1SS7) 56 L.J. Q. B. 259; 18 Q. B. I). 
783 ; 52 J. P. 4. — A. L. SMITH, J. ; applied, 
Kerford r. Seacombe. Hoylake and Heeside Itv. 
(1888) 57 L. J. Ch. 270 ; 5S L. T. 445 ; 86 W. R. 
431 ; 52 J. P. 4S7. — KEKEWICH, J. 

Barnes v. Southsea Ry. (1884) 27 Ch. H. 
536 ; 51 L.T. 762 ; 32 W. R. 976, — BACON, 
V.-C., explained, 

Wright r. Wallasey Local Board (1887) 56 
L. J. Q. B. 259 ; 18 Q. B. D. 783 : 52 J. P. 4.— 

A. L. SMITH, J. 

Glover v. North Staffordshire Ry. (1851) 20 
L. J. Q. B, 376 ; 16 Q. B. 912 ; 15 Jur. 
673. — Q.B., referred to. 

Brand c. Hammersmith and City Ry. (1867) 
L. R. 2 Q. B. 223, 244 ; 36 L. J. Q. B. 139 ; 7 

B. k S. 1 ; 16 L. T. 101 ; 15 W. R. 437.— ex. 
ch. ; channell, B. dissenting : reversed, h.l. 
(post, col. 2654). 

Glover v. North Staffordshire Ry. 

Distinguished, Ricket r. Metropolitan Ry. 
(1867) 36 L. J. Q. B. 205 : L. R. 2 H. L. 175. 
189; 16 L. T. 542; 15 W. R. 937.— H.L. (E.) ; 
lord westbury dissenting (see “ Lands 
Clauses Act,” ante, col. 1531) ; referred to, 
Eagle r. Charing Cross Ry. (1867) L. R. 2 C. P. 
638, 645 ; 36 L. J. C. P. 297 ; 16 L. T. 593 ; 3 5 
W. R. 1016. — c.P. ; applied, Reg. t. Metropolitan 


Board of Works (1S69) 38 L. J. Q. B. 201 ; 
L. It. 4 Q. B. 358, 365 ;. 10 B. k S. 93.— Q.B. 

Reg. v. G. N. Ry. (1849) 14 Q. B. 25 ; 14 
•Jur. 128 ; S. C. ww. Cooling and G.N.Ry., 
In re. 19 L. J. Q. B. 25.— Q.B. 
Distinguished, Ricket r. Metropolitan ltv. 
(1867) 36 L. J. Q. B. 205 ; L. R. 2 H. L. 175, 
190: 16 L. T. 542; 15 W. R. 937.— h.l. (e.) 
(sec “Lands Clauses Act,” ante, col. 1631) ; 
referred to. Eagle /*. Charing Cross ltv. (1867) 
L. K. 2 C. P. 638, 645 ; 36 L. J. C. Pr297; 16 
L. T. 593 ; 15 W. R. 1016. — C.P. 

Eagle v. Charing Cross Ry., referred to. 

Ellis /■. Rogers (1884) 50 L. T. 060 : 29 Ch. D. 
661, 666. — KAY, J. ; affirmed, (1885) 29 Cli. H. 661 ; 
53 L. T. 377. — C.A. 

Eagle v. Charing Cross Ry.. discussed. 

Reg. r. Poulter (1887) 56 L. J. Q. B. 581 ; 57 
L. T. 488. — Q.B.D. ; reversed, 57 L. J. Q. B. 138 ; 
20 Q. B. L. 132 : 58 L. T. 534 ; 36 W. R. 117 ; 
52 J. P. 224.— C.A. ESHER, M.R., FRY and 
BOWEN, L.JJ. 

Penny and S. E. Ry., In re (1857) 26 L. J. 
Q. Ik 225 ; 7 El. k Bl. 660 ; 3 Jur. (N.S.) 
957 : 5 W. R. 612. — Q.B. 

Discussed. Brand r. Hammersmith and City 
Ry. (1865) 35 L. J. Q. B. 53 ; L. R. 1 Q. B. 130 ; 
12 Jur. (N.S.) 336 ; 13 L. T.501 ; 14 W. R. 129. 
— MEL LOR and LUSH, JJ. (reversed, post, ex. 
ch., but restored, post, h.l.) ; Reg. V. Halifax 
Corporation (1866) 14 L. T. 447 . — lush, j. : 
Brand r. Hammersmith and City Ry. (1867) 36 
L. J. Q. B. 139 ; L. R. 2 Q. B. 223 ;7B.4tB.l; 
16 L. T. 101 ; 15 W. It. 437.— EX. CH. ; CHANNELL, 
B. dissenting (reyersed, post, H.L.) ; approved, 
Ricket v. Metropolitan Ry. (1867) 36 L. J. Q. B. 
205 ; L. R. 2 H. L. I75,‘l«7 ; 16 L. T. 542 ; 15 
W. II. 937. — H.L. (E.) ; CHELMSFORD, L.C. and 
LORD C RAN WORTH, LOKP WESTBURY dissenting. 

Penny and S. E. Ry., Ip re, referred to. 

Reg. r. Metropolitan Board of Works (1869) 
38 L. J. Q. B. 201 ; L. R. 4 Q. B. 358, 303 ; 10 
B. & S. 391 ; 17 W. R. 109-1.— Q.B. ; Hammer- 
smith and City Ry. r. Brand (1869) 38 L. J. 

Q. B. 265 ; L. R. 4 H. L. 171, 201 ; 21 L. T. 

238 : 18 W. R. 12.— h.l. (E.) ; lord cairns 
dissenting. 

Penny and S. E. Ry., In re, dismissed. 
Buccleuch (Luke) v. Metropolitan Board of 
Works (1870) 39 L. J. Ex. 130 ; L. R. 5 Ex. 221, 
231 ; 23 L. T. 255.— EX. CH. ; WILLES, A. L. SMITH 
and brett, JJ. dissenting on one point ; (affirmed, 
(1872) 41 L. J. Ex. 137'; L. R. 5 H. L. 418 ; 27 

L. T. 1. — H.L. (e.)); City of Glasgow Ry. r. 

Hunter (1870) L. R. 2 H. L. (Sc.) 78, 85. — H.L. 
(SC.) ; McCarthy r. Metropolitan Board of 
Works (1873) 42 L. J. C. P. 81 ; L. It. 8 C. P. 
191, 394 ; 2S L. T. 417. — EX. CH. : CLEASBY, B. 
dissenting ; Metropolitan Board of Works r. 
McCarthy (1874) L. 11, 7 H. L. 243, 261 : 43 
L. J. C. P. 385-; 31 L. T. 282; 23 W. R. 115.— 
H.L. (e.), affirming, ex. CH. 

Penny and S. E. Ry., In re, applied. 

Lyon r. Fishmongers’ Co. (1876) 1 App. Cas. 
662 : 40 L. J. Ch. OS ; 35 L. T. 5£9 ; 25 W. R. 
165.— H.L. (E.). CAIRNS, L.C., LORD* CHELMS- 
FORD and SELBORNE. 

cairns, L.c. — Lord Campbell, in Penny , In re, 
winch was a claim for compensation under the 



2655 


RAILWAY. 


2656 


Lands Clauses and .Railways Clauses Acts, stated 
this would he the test of the right, that “unless 
the particular injury would have been actionable 
before the company had acquired statutory 
powers, it is not an injury for which compensa- 
tion can he claimed.’ ‘ — p. 080. 

Penny and S. E. Ry., In re, discussed and 
applied. 

County Mavo Presentment, In re. Kelly r. 
Leg. [1808] 2 'll*. K. 710, 738 .— Q.b.d. ; PALLE& 
O.B. dissenting. 

Penny and S. E. By., In re, referred to. 
Ned’s Point Battery, In re (1001) [1903] 2 
Ir. II. 192, 201. — K.B.D. : Edinburgh and District 
Water Trustees v. Clippens Oil Co. (1902) ; 4 
Fraser H. L. II, 18. — h.l. (sc.), iialsbury. 

L.C., LORDS MACNAGHTEN, BRAMPTON. ROBERT- 
SON and BINDLEY. 

Lamb v. North London Ry. (1869) L. R. 4 
Ch. 522 ; 21 L. T. 98 ; 3 7 W. R. 746.— 
L.JJ., rule adopted. 

Dowling v. Pontvpool, Caerleon and Newport 
By. (1874) 43 L. j. Ch. 761 ; L. R. 18 Eq. 714, 
746. — HALL, V.-C. 

Lund v. Midland Ry. (1865) 34 L. J. Ch. 
276. — HOMILLY, M.E., discussed. 

May r. G. W. Ry. (1872) 41 L. J. Q. B. 104 ; 
L. R. 7 Q. B. 885.—Q.B. ; and 42 L. J. Q. B. 6? 
L. R. 8 Q. B. 30. — EX. ch. ; MARTIN, B. and 
BYLES, J. dissenting ; affirmed now. G. W. Ry. 
v. May (1874) 43 L. J. Q. B. 233 ; L. R. 7 H. L. 
283 ; 31 L. T. 137 ; 43 W. R. 141.— H.L. (E.). 

Eton College v. G-. W. Ry. (1839) 1 Railw. 
Cas. 200 ; 3 Jur. 163.— V.-C. ; and Petre 
(Lord) v. Eastern Counties Ry. (1843) 3 
Railw. Cas. 367. — v.-c., discussed. 

Cother r. Midland Ry. (1848) 17 L. J. Ch. 
235 ; 2 Ph. 469 ; 5 Railw. Cas. 187.— COTTEN- 
HAM, L.C. " 

Cothef v. Midland^Ry., referred to. 

Sadcl v. Maldou, Witham and Braintree tty. 
(1851) 20 L. J. Ex. 102 ; 6 Ex. 143 ; 6 Railw. Cas. 
779 .— ex. 

Hood v. N. E. Ry., L. II. 8 Eq. 666 ; 20 L. T. 
970 ; 17 W. R. 1085.— JAMES, V.-C. ; varied, 
(1870) L. R. 5 Ch. 525 ; 23 L. T. 206 ; 18 W. R. 
473. — HATHERLEY, L.C. and GIFFARD, L.J. 

Wilson v. Northampton and Banbury Junc- 
tion Ry. (1874) 43 L. J. Oh. 503 ; L. R. 9 
Ch. 279 ; 30 L. T. 147 ; 22 W. R. 380.— 
C.A., considered and distinguished. 

Todd v. Midland G. W. (Ireland) Ry. (1881) 9 
L. R. Ir. 85. — SULLIVAN, M.R. 

Churchill v. Salisbury and Dorset Ry. (1875; 
32 L. T. 216; 23 W. R. 534. — BACON, v.-c. ; 
varied , 23 W. R. 894.— L.JJ. 

S. E. Ry. v. Reg. (1S51) 20 L. J. Q. B. 428 ; 17 
Q. B. 485. — ex. CH.; a- 1 finned now. Reg. v. S. E. 
Ry. (1853) 4 H. L. Cas. 171 ; 17 Jur. 931.— 
H.L. (E.). 

Reg. v. S. E. Ry., discussed. 

Local Government Board for Ireland v. Rex 
(1903) 72 L. J.*\ C. 101 ; [1903] A. O. 402, 410; 
89 L. T. 27?.— H.L. (IR.) : LORO BINDLEY dis- 
senting ; reversing S. C. no in. Rex r. Local 
Government Board for Ireland [1902] 2 Ir. R. 
637. — c.A. 


Reg. v. Caledonian Ry. (1850) 20 L. J. Q. B. 
147; 16 Q. B. 19; 15 Jur. 396.— Q.B., 

distinguished. 

Ware r. Regent’s Canal Co. (1858) ?8 L. J. Ch. 
153 : 3 De G. & J. 212 : 5 Jur. (N.S.) 25 ; 7 W. R. 
67. — CHELMSFORD, L.C. 

Reg. v. Caledonian Ry., explained. 

Att.-Gen. r. Tewkesbury and Malvern I{y. 
(1863) 32 L. J. Ch. 482 : 1 De G. J. & S. 423 ; 9 
Jur. (N.S.) 951 ; 8 L. T. 682.— L.JJ. 

Beardmer v. L. & N. W. Ry. (1849) IS L, J. 
Ch. 432 ; 1 Mac. & Gh 112 ; 1 H. & Tw. 
161: 13 Jur. 327; 5 Railw. Cas. 728. — 

. COTTENH AM, L.C., referred to . 

Little v.,Newport, Abergavenny and Here- 
ford Ry. (1852) 22 L. J. C. P. 39 ; 12 C. B. 
753 ; 17 Jur. 209 ; 1 W. R. 81 ; 7 Railw. 
Cas. 280. — C.P., discussed. 

Att.-Gen. v. Tewkesbury and Malvern Ry. 
(1863) 32 L. J. Ch. 482 : 1 Dc G. J. & S. 423 ; 9 
Jur. (N.S.) 951 ; 8 L. T. 682.— KNIGHT BRUCE 
and TURNER, L.JJ. 

Coats (or Coates) v. Clarence Ry. (1S30) 1 
Russ. & M. IS! ; 8 L. J. (o.S.) Ch. 72 ; 32 
R. R. 183 — L.C ., referred to. 

Armstrong r. Waterford and Limerick Ry. 
(1846) 10 Ir. Eq. R. 60.— M.R. 

Coats v. Clarence Ry. 

Not applied , Hood r. N. E. Ry. (1870) 40 L. J. 
Ch. 17 ; L. R. 11 Eq. 116, 126 ;*23 L. T. 433 ; 19 
W. R. 266. — M ALINS, v.-c. ; discussed , Milward v. 
Redditeh Local Board (1873) 21 W. R. 429. — 
ROMILLY, M.R. ; referred to, Dowling v. Ponty- 
pool, Caerleon and Newport Ry. (1874) 43 L. J. 
Ch. *01 ; L. R. 18 Eq. i 14, 743. — HALL, V.-C. 

Coats v. Clarence Ry., distinguished. 
Biddulph r. St. George’s, Hanover Square, 
Vestry (1863) 33 L. J. Ch. 411 ; 3 De G. J. & S. 
493 ; 9 Jur. (N.S.) 953 ; 8 L. T. 558 ; 11 W. R. 
739.— L.JJ. 

turner, l.j. — O n examining that case I see 
that there was in the first instance, an order by 
consent, referring it to an engineer to say what 
damage would be sustained by the party ; but, 
independently of that, I think the case must be 
considered to have proceeded on the ground that 
there was not a hand fide exercise of the powers ; 
for what the company in that case were doing 
was, that having powers to make an arch, they 
were making an insufficient arch, in order to 
save themselves the expense of making a suffi- 
cient one, and no one can doubt that that was 
not a bona fide exercise of the powers of the Act 
of Parliament. — p. 417. 

Coats v. Clarence Ry., referred to. 

Southwark and Van shall Water Co. v. Wands- 
worth District Board of Works (1898) 67 L.J. 
Ch. 657; [1898] 2 Ch. 603, 611 ; 79 L. T. 132 ; 
47 W. R. 107 : 62 J. P. 756.— C.A. ; Roberts r. 
Charing Cross, Euston and Hampstead Ry. (1903) 
19 Times L. R. 160 .— farwell, j. 

Manser v. Northern and Eastern Counties 
Ry. (1S41)2 Railw. Cas. 380 ; 5 Jur. 983. 
— L.C., referred to. 

Hood r. N. E.‘ Ry. (1870) 40 L. J. Ch. 17 ; L. R. 
11 Eq. 116, 126 ; 23 L. T. 433; 19 W. K. 206.— 
MALI NS, V.-O. 
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Reg. v. East and West India Docks Ry. 
(1853) 22 L. J. Q. B. 3S0 ; 2 E1.& Bl. 46 6 : 

1 C. L. R. 496 : 17 Jtir. 11S1 : 1 W. JR. 401). 
— Q^., applied. 

Fenwick v /East- London Ejl (1875) 44 L. J. 
Ch. 002 ; L. E. 20 Eq. 544, 549 ; 23 W. E. 901. 

JESS EL } Ttf.R. — Now, first of all, what does ‘‘do 
as little damage qs can be ” mean ? It does not 
mean, make the works without any damage, but 
it refers to the mode of constructing ancl using 
works authorised to be done — Reg. v. East and 
J 1 rst India Enel's II y. — p. 604. 

Att.-Gen. v. Mid Kent and S. E. Ry. (1S07) 
L. li. 3 Ch. 10U ; 16 W. E. 258.— CAIRNS 
and ILOLT, L.JJ.. referred to, 

Dowling i\ Pontvpool, Caerleon and Newport 
Ry. (1874) 43 L. J.Cli.761 ; L. E. 1& Eq. 714 ; 746. I 
—HALL, V.-C. 

Att.-Gen. v. Mid Kent and S.E. Ry., discussed 
(Ntd applied. 

Att.-Gen. /*. L. N. W. Rv. (1899) 69 L. J. 
Q. B. 26 ; [1900] 1 Q. B. 7S :‘S1 L. T. 649 : 63 

J. P. 772.— C.A. 

collins, l.j. — The only difference is that in 
that case [Att.-Gen. v. Slid Kent j K y.] the pro- 
vision, upon which the suggestion of a parlia- 
mentary contract was founded, was contained in 
the special Act, whereas in the present case the 
provision is contained in the general Act. which, 
by the terms of the special Act is incorporated 
with it. If, therefore, there is a parliamentary 
contract in the one case, there is equally a par- 
liamentary contract in the other. — p. 30. 

Reg. v. Bexley Heath Ry. (1896) 65 L. J. Q. B. 
469 ; [1896] 2 Q. B. 74 ; 74 L. T. 540 : 44 W. E. 
501 : 60 J. P. 54. — C.A. : affirmed now. Dart- 
ford Rural District Council v. Bexley Heath Ry. 
(1897) 67 L. J. Q. B. 231 ; [1898] A. C. 210; 77 
L. T. 601 ; 46 \V. E. 235 ; 62 J. P. 227.— H.L. (e.). 

Dartford Rural District Council v. Bexley 
Heath Ry., referred to. 

Gorman r. Waterford and Limerick Ry. (1899) 
[1900] 2 Ir. E. 341, 346.— Q.B.D. 

Att.-Gen. v. London and Southampton Ry. 
(1837) 7 L. J. Ch. 15 ; 9 Sim. 78 ; 1 Railw. 
Cos. 302. — Y.-C., commented on. 

Eeg. r. Birmingham and Gloucester Rv. (1841) 
10 L. J. Q. B. 322 ; 2 Q. B. 47 ; 1 G. &*D. 324 ; 
2 Railw. Cas. 694 ; 4 Jur. 966 . — q.b. 

Att.-Gen. v. London and Southampton Ry., 

distinguished. 

Clarke v. Manchester, Sheffield and Lincoln- 
shire Ey. (1861) 1 J.&H. 631.— WOOD, V.-C. 

Att.-Gen. v. Eastern Counties Ry. (1S42) 2 
Railw. Cas. 823. — cottenham, l.c. : 
S. C. at law, 12 L. J. Ex. 106 ; 10 M. & W. 
263. — EX., discussed. 

London and Blackwall Ry. -c. Limehouse Dis- 
trict Board of Works (1856) 26 L. J. Ch. 164 ; 3 

K. & J. 123 ; 5 W. E. 64.— WOOD, Y.-C. 

L. & S. W. Ry. v. Elower (1875) 45 L. J. 
C. P. 54 ; 1 C. P. D. 77 ; 33 L. T. 687.— 
C.P.D. 

Referred to , Manchester Bonded Warehouse 
Co. r. Carr (18S0) 49 L. J. C. P. 809 ; 5 G. P. D. 
507 : 43 L. T. 47 6 ; 29 W. E. 354 : 45 J. P. 7.- 
C.P.D. ; folio wed j Hugall or Huggall r. 31 ‘Lean 
or 31 ‘Kean (1885) 53 L. T. 94 ; 33 W. E. 58S.— C.A. 

Pugh v. Golden Valley Ry. (1SS0) 49 L. J. 


Ch. 721 ; 15 Ch. D. 330 ; 42 L. T. 863 ; 
28 W. E. 863. — C.A., explained. 

Wilkinson e. Hull, &c. Ey. and Dock Co. 
(1S82) 20 Cli. D. 323 ; 51 L. J. Ch. 788 ; 46 L. T. 
455 ; 30 W. E. 617.— C.A. JESSEL, M.R., COTTON 
and LINDLEY, L.JJ. ; reversing KAY. J. 

cotton, l.j. — The decision there [Pugh v. 
Golden Valle g Eg.] was that the railway com- 
pany, coming on a river very much winding, the 
course of that winding river being crossed by 
the railway, had no power to divert it so as 
entirely to take it away from one side of their 
railway. And cm what ground ? It was that 
sect. 16 [Railways Clauses Consolidation Act, 1845 
(8 Viet. c. 20)] must be read reddendo shigulu. 
singulis, that when in making a railway it is 
necessary to divert the river, then the diversion 
may be made ; if it is necessary to cross it, then 
the crossing may be made, but the mode of the 
diversion and the mode of crossing, when it is 
ascertained that that is the way which is neces- 
sary for the construction of the railway, is left 
entirely to the discretion of the engineer. This, 
I understand, is the meaning of what was said by 
Thesiger, L.J., in giving the judgment of the 
Court. — p. 338. 

Pugh v. Golden Valley Ry., referred to. 
Pearson r. Pearson (1884) 54 L. J. Ch. 32 : 27 
Ch. D. 145, 154 ; 51 L. T. 311 ; 32 W. II. 1006.— 
«•?.. A. ; lindley, L.J. dissenting on one point ; 
Glasgow Lord Provost r. Farie (1888) 58 L. J. 

P. O. 33 : 13 App. Cas. 657, 689 : 60 L. T. 274 ; 

37 W. II. 627.— h.l. (SC.) (ante, col. 1804). 

Pugh v. Golden Valley Ry., approved. 
Breadalbane (3Iarquess) r. West Highland Ey. 
(1895) 22 Rettie 307.— CT. OF SESSION. 

Beauchamp (Earl) v. G. W. Ry. (1867) 37 
L. J. Ch. 74. — STUART, V.-C. : reversed. (1868) 

38 L. J. Oli. 162 ; L. E. 3 Ch. 745 ; 19 L. T. 189 ; 
16 W. E. 1155.— WOOD and SELWYN, L.JJ. 

Beauchamp (Earl) v. G. W. Ry. 

Referred to , May r. G. W. Ey. (187.2) 42 L. J. 

Q. B! 6 ; L. E. 8 Q. B. 20? 30 ; 27 L. T. 620 ; 21 
W. E. 295. — EX. CH. (affirmed nom. G. W. Ey. r. 
May (1874) 43 L. J, Q. B. 233 : L. E. 7 H. L. 
283 ; 31 L. T. 137 ; 23 W. E, 141.— H.L. (E.)) ; 
Dowling v. Pontypool, Caerleon and Newport Ry. 
(1874) 43 L. J. Ch. 761 ; L. E. IS Eq. 714, 742. 
— hall. V.-C. : discussed and followed, Wilkinson 
r. Hull, &c. Ev. and Dock Co. (1882) 51 L.J. Ch. 
778 ; 20 Ch. D. 323 ; 46 L. T. 455 ; 30 W. R. 617. 

— C.A. 

Beauchamp (Earl) v. G. W. Ry., distin- 
guished. 

Hobbs r. Midland Ey. (1882) 20 Ch. D. 418 ; 
51 L. J. Ch. 320 ; 46 L. T. 270 ; 30 W. E. 516. 

MANISTY, J. — That [Beauchamp (Earl) v. 
G. TT r . R{f-] was a case of setting si part lands to 
make a road. That cannot appiy here, because 
in the result the Court arrived at the conclusion 
that that was one of the purposes of the under- 
taking, and therefore it was impossible to hold it 
was superfluous land ; in other words, the Court 
held that the land was not superfluous. — p. 436. 

Beauchamp (Earl) v. G. W. Ry., not applied. 
Maefie r. Callander and Oban Ey. (1897) 24 
Eettie 1156, 1171.— ot. of session; affirmed, 
(1898) 67 L. J. P. C. 58 ; [189(j>] A. 0. 270; 78 
L. T. 598.— H.L. (SC.). * 

Att.-Gen. v. Ely, Haddenhamand Sutton Ry. 
(1869) 38 L. J. Ch. 25S ; L. E. 4 Ch. 194 ; 
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20 L. T. 1 ; 17 W. R. 356.— hatherley, 
L.C. 

Discussed, Pugh v. Golden Valiev Rv. (1879) 
48 L. J. Ch. C66 ; 12 Ch. 274 ; 41. L. f. 30 : 28 
W. R. 44 . — pry, J. (affirmed, (1880) 49 L. J. Oh. 
721 ; 15 Ch. L>. 330 ; 42 L. T. 863 : 28 W. Ii. 863. 
— C.A.) ; Att.-Gen. r. Shrewsbury (Kingsland) 
Bridge Co. (1882) 51 L. J. Ch. 746; 21 Ch. D. 
752 f 46 L. T. 087 : 30 \V. 11. 916. — FRY, J. (see 
post. eol. 2697). 

Wood v. North Staffordshire Ry., 13 Jur.400. 
— KNIGHT BRUCE, V.-O. ; reversed, (1849) 1 
Mac. & G. 275 ; 1 H. k T\v. 611. — L.C. 

Att.-Gen. v. G. N. By. (1850) 4 De G. & Sm. 
75; 14 Jur. 684; 15 Jur. 387. — knight 
BRUCE, V.-C folio iced. 

Keg. v. Wycombe lly. (1807) 36 L. J. Q. B. 
121 ; L. K. 2 Q. B. 310, 319 : 8 B. & 8. 259 ; 15 
L. T. 610 ; 15 W. K. 489.— Q.B. 

Att.-Gen. v. G. N. Ry.. applied. 

Att.-Gen. v. Barry Docks and Ry. (1887) 35 
Ch. D. 573 ; 50 L. J. Ch. 1018 ; 50 L. T, 559 ; 35 
W. K. 830 ; 51 J. L\ 044. 

north, J. — The injunction to be granted 
would be to restrain the defendants from using 
the said road without providing a substituted 
road in accordance with sect. 53 [Railways Clauses 
Consolidation Act, 1845 J, and it seems from 
Aft.- Gen. v. (t. N. Ry. that an injunction of that? 
sort would have the effect of preventing the com- 
pany running their trains over the line of railway 
that they have opened along the site of the 
original highway. Therefore, in granting an in- 
junction I do not restrain the defendants from 
allowing their embankments or their rails, or 
whatever may be upon them, to remain where 
they are. 1 do not order those to be removed, 
but 1 must restrain the defendants from using 
the railway upon the site of the old road until 
they have substituted a proper road under 
sect. 53. — -p. 575. * 

Att.-G.en. v. Barry Docks and By., referred 
to. 

Pollock r. North British Ry. (1901) 3 Fraser 
727, 741.— CT. OF SESSION. 

Reg. v. Scott (1842) 11 L. J. Q. B. 254 ; 3 
Q. B. 543 ; 0 Jur. 1084 ; 3 Raihv. Cas. 187 ; 
2 G. & D. 729. — Q.B., disbinyuished. 

Watkins r. G. N. Ry. (1851) 20 L. J. Q. P>. 
391 ; 10 Q. B. 901 .— Q.b". 

patteson, J. — That case was decided before 
the passing of the 8 & 9 Viet. c. 20, and rested 
entirely upon the provisions of the special Act, 
which contained no remedy for the act com- 
plained of, and therefore the common law 
remedy remained. But here the question is one 
of construction upon quite a different Act. — 
p. 394. 

Watkins v. G. N. By., not applied. 

Caledonian Ry. r. Colt (I860) 3 Macq. H. L. 
833 ; 7 Jur. (N.S.) 475 ; 3 L. T. 252.— H.L. (SC.). 

Caledonian Ry. v. Colt, applied. 

Pollock v. North British Ry. (1901) 3 Fraser 
727, 741. — CT. OP SESSION. 

Collinson v. Newcastle and Darlington Ry. 
(1844) 1 Car. & K. 546.— CRESSWELL, J., 
commented on. 

Mann v. G&. Southern and Western Ry. (LS58) 
9 Ir. 0. L. R. 105. — EX. ; PIGOT, C.B. dissenting. 

North Staffordshire Ry. v. Dale (1858) 27 


L. J. M. C. 147 ; 8 El. & Bl. 830 ; 4 Jur. 
•(N.S.) 631. — Q.B. 

Appeared and followed , Leech r. North 
Staffordshire Ry. (i860) 29* L. J. M # CJ. 150 ; 1 
L. T. 332 ; 8 W. R. 216, S. O. man. Xewcastle- 
uuder- Lyne Turnpike Trustees r. North Stafford- 
shire Rv., 5 EL & N. 160, 175. — ex. ; referred 
to. Waterford and Limerick, Rv. Kearney 
(1860) 12 Ir. C. L. R. 224, 232.— Q.B. ; discussed, 
Fosberrv t*. Waterford and Limerick llv. (1802) 
13 Ir. C. L. R. 494. — C.P. 

North Staffordshire Ry. v. Dale, followed. 

North of England Ry. r. Langbaurgh (1871) 
24 L. T. 544.— Q.B. 

North Staffordshire Ry. v.Dale, referred to. 

Reg. v. S. E. Ry. (1875) 32 L. T. 858.— Q.B. 

North Staffordshire Ry. v. Dale, appeared 
and followed. 

Bury Corporation r. Lancashire and Yorkshire 
I Ry. (1888) 20 Q. B. D. 485 ; 57 L. J. Q. B. 280 ; 

! 59 L. T. 193 ; 36 W. R. 491 ; 52 J. P. 311.— C.A. ; 
affirmed, H.L. ( post ). 

esher, ar.R. — [ think the first decision on the 
section [Railways Clauses Consolidation Act, 1 845, 
Is. 40j, which was the decision of Campbell, O.J. 
and Wight-man and Crompton, JJ., in Xorth 
Staffordshire. Ry. v. Vale, really puts the matter 
on the true grounds. The substance of their 
view is this : here is a section dealing with 
certain specified cases in plain language, and if 
that section is to be looked at alone, according 
to the plain meaning of the words, there could 
not be a doubt as to its effect : but then astute 
counsel suggested that it must be read in con- 
junction with other sections, and so endeavoured 
to bring a fog over its meaning. The Court said 
that that was not the way to construe it ; that, 
dealing specifically with particular cases, it must 
be takeu by itseif. One thing is quite clear, 
that, whatever works the section compels the rail- 
way company to execute, it likewise compels them 
to maintain for ever. The question is, therefore, 
what they arc bound to execute under the sec- 
tion ? The section does not refer to all bridges 
which they may have to make, but only to certain 
bridges, which they have to make under certain 
specified circumstances. — p. 488. 

PRY, L.J. to the same effect. 

lopes, L.J. — This is a case where a road which 
is a highway is carried on arches over a railway. 
In that case sect. 40 applies, and its language 
appears to me to impose on the railway company 
the burden of perpetually maintaining, not only 
the fabric of the bridge and approaches, but also 
the roadway over them. 1 1 seems to me idle to say 
that the term “bridge” does not include the 
roadway by which the traffic is to pass from one 
side to the other. The construction I put upon 
the section is, in my opinion, the plain meaning 
of the language, and there is a long current of 
authority in favour of that construction. — p. 490. 

North Staffordshire Ry. v. Dale, followed. 

Lancashire and Yorkshire Ry. r. Bury Corpora- 
tion (1889) 14 App. Cas. 417 (posf). 

Leech v. North Staffordshire Ry. or New- 
castle-under-Lyne Turnpike Trustees v. 
North Staffordshire Ry. (supra), followed. 

North of England Ry. r. Langbaurgh (1871) 
24 L. T. 544. — Q.B. ; Lancashire and Yorkshire 
Ry. v. Bury Corporation (1889) 59 L. J. Q. B. 
85 ; 14 App. Cas. 417 ; 61 L. T. 417 ; 54 J. P. 
197.— H.L. (E.). 
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Leech v. North Staffordshire Ry. (supra), 
referred to. 

Irish Land Commission v. Magorian (1900) 
[1901] 2 I#. 445, 459. — Q.B.D. 

Waterford and Limerick Ry. v. Kearney 
(I860) 12 Jr. C. L. R. 224.— Q.B. ; and 
Fosberry v. Waterford and Limerick Ry. 
(1802) 18 fr. C. L. 11. 494.— C.P., followed, 
L. & N. W. Ry. r. Skerton (1864) 33 L. J. M. C. 
158 ; 5 B. & S. 559 : 10 L. T. (>48 ; 12 W. R. 1102. 

—Q.B. 

L. & N. W. Ry. v. Skerton. See 

West Lancashire Rural Council r. Lancashire 
and Yorkshire Rv. (1903) 72 L. J. K. B. 675: 
[1903] 2 K. B. 394 ; 89 L. T. 139 : 51 W. R..694 : 
67 J. F. 410 ; 1 L. CL R. 7SS. — WRIGHT. J. 

Wakefield Local Board v. West Riding and 
Grimsby Ry. (1865) 35 L. J. M. C. 69; 
L. R. 1 Q. B. 84 ; 6 B. & 8. 794 ; 12 Jur. 
(N.S.) 160 ; 13 L. T. 590 ; 14 W. It. 100 : 
10 Cox C. C. 162. — Q.B., distinguished. 
Muir /*. Here (1877) 47 L. J. M. C. 1 7 ; 37 L. T. 
315. — GROVE and DENMAN, JJ. 

Bell v. Midland Ry. (18(d) 30 L. J. C. F. 
273: 10 C. B. (n.S.) 287: 7 Jur. (N.S.) 
1200: 4 L. T. 293 : 9 W. R. 612.— C.P., 
discussed . 

Beckett r. Midland llv. (1867) 37 L. J. C. P. 
11 : L. R. 3 C. F. 82. 101 ; 17 L. T. 499 : 16 
\V. K. 221. — C.P. : Thompson /*. Hill (1870) 
L. R. 5 C. F. 5(54 : 39 U J. 0. F. 264 : 22 L. T. 
820 ; 18 W. R. IU70.— C.P. 

Oliver y. N. E. Ry. (1874) 43 L. J. Q. B. 
198 : L. It. 9 Q. B. 409.— Q.B., referred to. 
Att.-Gen. r. Coucluit Colliery Co. (1894) 64 
L. J. Q. B. 207 : [1895] 1 Q. B. 301 ; 15 R. 267 ; 
71 L. T. 777 : 43 W. It. 366 ; 59 J. F. 70 ; 11 
Times L. R. 57. — wright and collins, jj. 

Fawcett v. York and North Midland Ry. 
(1851) 20 L. J. Q. B. 222 : 16 Q. B. 610 ; 
15 Jur. 173. — Q.B., distinguished. 
Manchester. Sheffield and Lincolnshire Ry. r. 
Wallis (1854) 23 L. J. C. P. 85 ; 14 C. B. 213 ; 2 
C. L. E. 573 ; 18 Jur. 268 ; 2 W. R. 194 : 7 Railw. 
Cas. 709.— C.P. 

Jervis, C.J. (for the Court). — In Fawcett v. 
York and Xorth Midland Ry., the company were 
required, by express words of the statute, to keep 
the gate closed across the road under all circum- 
stances, and were guilty of a wrong in omitting 
to do so. — p. 88. 

Fawcett v. York and North Midland Ry. 

Followed , Dickinson v. L. <fc N. W. Ry. (1866) j 
H. & R. 399, 404. — C.P. ; referred to , Gorman v. 
Waterford and Limerick Ry. {post, col. 2G63). 

Wyatt v. G. W. Ry. (1865) 34 L. J. Q. B. 

-. 204 ; 6 B. & S. 709 ; 11 Jur. (N.S.) 825 ; 12 
L. T. 568 ; 13 W. R. 837.— Q.B. ; BLACK- 
BURN, J. dissenting. 

Referred to, Skelton r. L. & N. W. Rv. (1867) 
36 L. J.C. F. 249 ; L. R. 2 C. P. 631, 636; 16 
L, T. 563 ; 15 W. R. 925. — C.P. : discussed , Dub- 
lin, Wicklow and Wexford Ry, r. Slattery (1878) 
3 App. Cas. 1155, 1196 '; 39 L. T. 365 : 27 W. R. 
191.— H.L. (IE.) : LORDS HATH ERL EY, COLE- 
RIDGE and BLACKBURN dissenting ; disapproved. 
Lax r. Darlington Corporation (1879) 49 L. J. 
Ex. 105 : 5 Ex. D. 2S, 36 : 41 L. T. 489 : 28 
W. R. 221. — c.A. : questioned hut followed \ Reg. 
v. Strange (1889) 16 Cox C. C. 552 . — colic- 


ridge, C.J. : applied , Boyd r. G. 3ST. Ry. [1895] 

2 Ir. R. 555.— ANDREWS and MURPHY, JJ. 

Wyatt v. G. W. Ry., distinguished. 

Gorman v. Waterford and Limerick Ry. (1899) 
[1900] 2 Ir. R. 341.— Q.B.D. 

GIBSON, J. (for the Court).— Wyatt v. G. W. 
Ry. was relied upon as establishing that the 
servants of the company alone were entitled to 
open gates at a level crossing, and that the same 
principle applied to the gates here. . That case, 
however, related to an ordinary railway. The 
local legislation, with which we have to deal, 
enacts specific provisions and stipulations for the 
benefit and protection of the public ; but how 
can new and expensive obligations, such as em- 
ploying a servant to open, shut, &c., be imported 
into it by implication ! Even if Wyatt's Case 
(from which Blackburn, J. dissented, and which 
has been questioned by Lord Coleridge) was 
rightly decided, it seems to me that any member 
of the public going by these gates was entitled 
to open them for the purpose of passage, and was 
bound to close them again after use. — p. 348. 

Boyd v. G. N. Ry. (supra), referred to. 

Smith v. Wilson (1902) [1908] 2 Ir. R. 45, 52. 
— K. B.D. 

Matson v. Baird (1878) 3 App. Cas. 1082 ; 
39 L. T. 304 ; 26 W. R. 835.— H.L. (sc.), 
* discussed. 

Gorman r. Waterford and Limerick Ry. (1899) 
[1900] 2 Ir. R. 341.— Q.B.D. 

GIBSON, J. (for the Court). — In Matson v. 
Baird , a private railway, with the permission of 
the road authority, ran across a public highway 
without being fenced by gates, and it was held 
that the owner of the railway was not responsi- 
bl c for an accident thereby caused . The presence 
of gates is some protection, but the Court cannot 
enlarge that protection by imposing duties which 
the Legislature deemed it unnecessary to 
prescribe. — p. 349 . • 

Matson v. Baird, distinguished. * 

Att.-Gen. r. Barker (1900) 83 L. T. 215.— 
FARVVELL, J. 

Manchester, Sheffield and Lincolnshire Ry. 
v. Wallis (1854) 23 L. J. C. P. 85 ; 14 C. B. 
213 ; 2 C. L. R. 573 ; 18 Jur. 268 ; 2 W. R. 
194 ; 7 Railw. Cas. 709. — C.P followed. 
Midland Rv. *. Daykin (1855) 25 L. J. C. P. 
73 ; 17 C. B. 126 ; 4 W. R. 16.— C.P. 

Manchester, Sheffield and Lincolnshire Ry. 
v. Wallis, discussed and approved. 
Charman r. S. E. Ry. (1 888) 57 L. J. Q. B. 597 ; 
21 Q. B. D. 524 ; 37 W. R. 8 ; 53 J. F. 86.— C.A. 

Manchester, Sheffield and Lincolnshire Ry. 
v. Wallis, discussed . 

Luscombe r. G. W. Ry. (1899) 68 L. J. Q. B. 
711 ; [1899] 2 Q. B. 313, 317; 81 L. T. 183. 

DARLING, J. — I think that the decision in 
Manchester &c. Ry. v. Wallis depends upon the 
fact that cattle were straying, not that they were 
trespassers in the sense in which, in the con- 
tention upon behalf of the plaintiff, it was argued 
that the word ‘‘ trespass ” ought to be under- 
stood. — p. 712. 

CHANNELL, J. — In Manchester , <$‘c. Ry. v. 
Wallis , the Court seems to havccome to the con- 
clusion (I am not sure that it decided the question, 
because the judgment was in favour of the rail- 
way company) that the cattle of persons who 
| were lawfully using the highway for passing: and 
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re-passing might be considered to be cattle of the 
owners and occupiers of the adjoining land 
within the meaning of this section [s. 68 of the 
Railways Clauses Act, 1845]. That construction 
appears to me to somewhat strain the natural 
meaning of the words “owners and occupiers of 
lands adjoining,” and the Court seems to have 
adopted it because, unless that interpretation 
were placed upon the words, there would be no 
provision in the Act, for the case of a highway 
adjoining a railway ; and it was necessary to 
place a sensible meaning upon the section in the 
case where the adjoining land was in fact a high- 
way. The meaning which the Court held that it 
bore in that case was that the cattle, which were 
lawfully using the highway for the purpose of 
passing and re-passing, were to be considered the 
cattle of the owners and occupiers of the adjoin- 
ing land within the meaning of the section! It 
seems to me that that construction excludes the 
view that cattle which happen to belong to, or 
to be licensed by the individual who owns the 
soil over which the highway passes, could be 
considered to be cattle of the owners and occupiers 
within the meaning of the section. — p. 718. 

Manchester, Sheffield and Lincolnshire Ry. 
v. Wallis and Luscombe v. G. W. Ry., 

explained, 

Charman v. S. E. Ry. ( supra , col. 2682), 
referred to, * 

Gorman r. Waterford and Limerick Ry. (1899) 
[1900] 2 Ir. R. 341 .— q.b.d. 

GIBSON, J. (for the Court). — As the company 
were not bound by any absolute obligation to 
keep the gates closed, \ need not" consider 
whether the fact that the sheep were straying 
might not be a defence. Fan' reft v. York, 

Ry, (sec supra, col. 2661), followed in Charman \s* 
Case, decides that such fact would not be an 
answer if an express statutory duty to keep the 
gates closed was violated. Rut, where there is 
no such express legislation, and the alleged breach 
is of an implied duty, or the action is based on 
negligence, different’eonsiderations may possibly 
arise. Whether, in such case, the reasoning in 
Walli*'* Case, and in Luscombe v. G. W. Ry,, 
may not apply, is a point on which I offer no 
opinion. Those authorities decide that a rail- 
way gate at the side of a high road is a fence 
within sect. 68 of the Railway Clauses Act, and 
that there is no obligation to * maintain the gate 
for the protection of animals straying and 
trespassing on the highway. — p. 350. 

Stapley v. L. B. & S. C. Ry. (1865) 35 L. J. Ex. 

7 ; L. R. 1 Ex. 21 ; 4 H. & C. 93 ; 11 Jur. 
(N.S.) 954 ; 13 L. T. 406 ; 14 W. R. 132.— 
EX., discussed and applied. 

Lunt *. L. & N. W. Ry. (1866) L. R. 1 Q. R. 
277, 282 ; 12 Jur. (N.S.) 409 : 14 L. T. 225 ; 14 
W. R. 497 ; S. C. no m-. Lunn r. L. & N. W. Ry. 
35 L. J. Q. B. 105 .— q.b. 

Stapley v. L. B. & S, C. Ry. and Lunn (or 
Lunt) v. L. & N. W. Ry., distim/ risked. 

Skelton r. L. & N. W. Ry. (1867) 36 L. J. C. P. 
249 ; L. R. 2 C. P. 631, 637 ; 16 L. T. 563 ; 15 
W. R. 925— c.P. 

willes, j.— In Lunn v. L. X. W. Ry. and 
Stapley v. L. B. & S. C. Ry. there was that 
which was '•equivalent to *an invitation to 
passengers to cross the railway. — p. 254. 

Stapley v. L. B. & S. C. Ry., affirmed. 

Wanless v. N. E. Ry. (1871) L. R. 6 Q. B. 481 ; 


25 L. T. 103 ; 22 W. R. 351. — ex. CH. : affirmed 
nom. N. E. Ry. v. Wanless (1 874^ 43 L. J. Q. R. 
185 ; L. R. 7 H. L. 12 ; 30 L. T.' 275 ; 22 W. R. 
561. — H.L. (E.). ^ 

Wanless v. N. E. Ry. 

JJiscussed and pr inciple applied , Coyle r. G. N. 
Ry. of Ireland (1887) 20 L. R. Ir. 40*9. — EX. D.; 
distinguished, Newman v. L.'A S. W. Ry. (1899) 
7 Times L. R. 138 — Stephen, j. “And see 
“Carriers,” vol. i., col. 290. 

Davey v. L, & S. W. Ry. (1883) 52 L. J. Q. B. 
665 : 11 Q. B. D. 213. — Q.B.D. ; affirmed , 53 
L. J. Q. B. 58 : 12 Q. B. D. 70 : 4<f L. T. 739 ; 
48 J. P. 279. — C.A. ; BAG-GALL AY, L.J. dissenting. 

* Davey v. L. & S. W. Ry. 

liefer red+tn, Martin r. Connah’s Quay Alkali 
Co. (1884) 33 W. R. 216 — MATHEW and DAY, JJ. : 
discussed, Brown r. G. W. Ry. (1S85) 1 Times L. 
R. 614. — C.A. : Bettany v. Waine (1885) 1 Times 
L. R. 588. — COLERIDGE, C.J. and MATHEW, J. ; 
commented on, Holland v. North Metropolitan 
Tramways Co. (1886) 3 Times L. R. 245. — 
manisty. j. : explained, Coyle r. (t. W. Ry. of 
Ireland (1887) 20 L. R. Ir. 109, 417 . — palles, 
C.B. and DOWSE, B. : referred to. Yarmouth •/.*. 
France (1887) 57 L. J. Q. B. 7 ; 19 Q. B. D. 647, 
654; 36 W. R. 28 1 . — DIV. CT. : distinguished. 

! M £ Donnell r. G. 8. W. (Ireland) Ry. (1888) 24 
L. R. Ir. 369.— c.A. 

Davey v. L. & S. W. Ry. [c.A.]. dictum 
adopted. 

Pearce v. Lansdowne (1893) 62 L.J. Q. B. 441 ; 
69 L. T. 316 ; 57 J. P. 760 . — williams and 
COLLINS. JJ. 

Davey v. L. &. S. W. Ry., 12 Q. B. D. 70, 

discussed. 

White r. Barry Ry. (1899) 15 Times L. R. 474, 
— C.A. A. L. SMITH, RIGBY and V. WILLIAMS, L.JJ. 

White v. Barry Ry„ rerersed nom. Barry Ry. 
v. White (1901) 17 Times L. R. 944 . — h.l. (e.*). 

Wright v. Midland Ry. (1884) 51 L. T. 539. — 
Q.B.D. : reversed, (1885) W. N. (1885) ; 1 Times 
L. R. 406 n.— c.A. 

Wright v. Midland Ry— c.A. 

Applied, Brown r. G. W. Ry. (1885) 52 L. T. 
622 . — q.b.d. ( post ) ; distinguished, M‘ Donnell v. 
G. S. & W. (Ireland) Ry. (post). 

Brown v. G. W. Ry. (1SS5) 52 L. T. 622 ; 

1 Times L. li. 406 . — q.b.d. ; affirmed, 1 
Times L. R. 614. — c.A., discussed. 

Coyle r. G. W. (Ireland) Ry. (1SS7) 20 L. R. 
Ir. 409, 428 . — palles, c.b. and dowse, b. 

Brown v. Gr. W. Ry., distinguished. 

Curtin v. G. S. & W. (Ireland) Ry. (1887) 22 
L. R. Ir. 219. — c.A., applied: 

M‘Donnell r. G. 8. & W. (Ireland) Ry. (188S) 
24 L. R. Ir. 369, 388.— C.A. 

Coyle v. G. W. (Ireland) Rv., Curtin v. G. 
S. & W. (Ireland) Ry. and M‘Donnell v. 

, G. S, & W. (Ireland) Ry., applied. 

Delany r. Dublin United Tramways Co. (1892) 
30 L. R. Ir. 725, 747.— c.A. ; BARRY, L.J. dis- 
senting ; reversing EX.D. 

United Land Co. v. G. E. Ry. (1873) 43 L. J, 
Oh. 363; L. R. 17 Eq. 158; 22 W. R. 120.— 
M ALINS, V.-C. ; affirmed with a nictation. (1875) 
44 L. J. Ch. 685 L. R. 10 Oh. 586 ; 33 L. T. 
292 : 23 W. R. 896. — L.JJ. And see post. 
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United Land Co. v. G. E. Ry. (supra'). 
Approved but not applied, Neath Canal Co. v: 
Yuisarwed Resol ven Colliery Go. (1875) L. R. 
10 Ch. 4:55 — 3ACON, v.-c. (affirmed, L. R. 10 

Oh. 450 . — l.jj.) ; referred- to. Wood c. Saunders 
(1875) 44 L. J. Ch. 514 ; L. R. 10 Ch. 584 n : 32 
L. T. 363 ; 23 W. R. 514.— hall. v.-c. (affirmed 
with a variation, L. R. 10 Ch. 582. — l.jj.) ; ex- 
plained and applied , Newcomen r. Coulson (1S77) 
46 L. J. Ch. 459; 5 Ch. D. 133. 189: 36 L. T. 
385 ; 25 W. R. 469. — M ALINS. v.-C. (affirmed, 
C. A.) : Norton r. L. & N. W. Rv. (1 878)47 L. J. Ch. 
859 '; 9 Ch. I). 623, 628 ; 39 L T. 25. — MALI NS. 
v.-c. (affirmed, 13 Ch. 1). 268 : 41 L. T. 429 : 
28 W. R. 173.— C. A.) ; Finch r. G. \V. Rv. (1879) 
5 Ex. P. 254, 259 ; 41 L. T. 731 : 28 W. R. 229 : 
44 J. P. S. — ex. D. ; dine uaxed, Midland Rv. r. 
Gribble [1895] 2 Ch. 129, 133; 00 J. P. 55 — 
WRIGHT, J. (affirmed. [1895] 2 Ch. 827 ; 64 L. J. 
Ch. S26 : 73 L. T. 270 ; 12 E. 135 ; 44 W. R. 
133. — C.A. ) ; not applied , G. E. Ry. r. M'Alistcr 
[1897] 1 Ir. R. 5S7.— CHATTERTON, V.-C. 

(affirmed, C.A.). 

United Land Co. v. Gr. E. Ry., explained. 

G. W. Ry. r. Talbot- (1902) 71 L. J. Ch. 835 ; 
[1902] 2 Ch. 759, 767 ; 87 L. T. 405. — c.A. 

Stirling, j. (for self, v. willi ams and 
rower, JJ .). — United Lund Co. v. G. K Itij. turned 
on the provisions of a very special enactment- 
requiring the railway company to construct such 
convenient communications over or under the 
railway as in the judgment of the Commissioners 
of Woods and Forests might, be necessary for the 
convenient enjoyment and occupation of the lands 
there in question.wliich were common property. — 
p. 838. And nee EASEMENTS,” vol. i.. col. 924. 

Pym v. Gr. N. Ry. (1863) 32 L. J. Q. B. 377 : 
4 B. S. 396; 10 Jur. (x.s.) 199: 11 
W. R. 922.— EX. CH. 

liefer red- to. Seward r. “Vera Cruz” (1884) 54 
L. J. P. 9 : 10 App. Cas. 59, 70 ; 52 L. T. 474 : 
33 W. R. 477. — H.L. (e.) ; Grand Trunk Ry. of 
Canada r. Jennings (1888) 58 L. J. P. C. 1; 13 
App. Cas. 800 : 59 L. T. 679 : 37 W. R. 403.— 
P.C. ; observations adopted , Wolfe r. G . N. (Ire- 
land) Ry. (1890) 26 L. R. Ir. 548, 552. — C.A. 

Gt. W. Ry. v. Blake (1862), 7 H. & N. 987 : 

8 Jur. (N.S.) 1013 : 10 W. R. 388 ; S. C. now. 
Blake v. Gr. W. Ry., 31 L. J. Ex. 346.— 

EX. CH. 

Applied , John r. Bacon (1S70) L. R. 5 C. P. 
437, 441. — c.P. (post); referred to, Foulkes r. 
Metropolitan District Rv. (1SS0) 49 L. J. C. P. 
361 ; 5 C. P. D. 157, 168 ; 42 L. T. 345 ; 28 
W. R. 526. — C.A. And see 11 Carriers.” vol. i., 
col. 284, now. Blake v. Cr. W. Ry. 

Buxton v. N. E. Ry. (1868) 37 L. J. Q. B. 
258 : L. R. 3 Q. B. 549 ; 9 B. & S. 824 ; 18 
L. T. 795 ; 16 W. R. 1124. — Q.B., discussed 
and applied. 

Thomas i\ Rhymnev Ry. (1870) 39 L. J. Q. B. 
141 ; L. R. 5 Q. B. 226 : 22 L. T. 297 : IS W. R. 
668 .— Q.B. ; and (1871) 40 L. J. Q. B. 89 ; L, R. 

6 Q. B. 266, 273 ; 24 L. T. 145 ; 19 W. R. 477. 
—EX. CH. ; John v. Bacon (1870) 39 L. J. C. P. 
365 ; L. R. 5 C. P. 437, 441 : 22 L. T. 477 ; 18 
W. R. 894. — c.P. 

John v. Bacon., discussed. 

Wright vj. Midland Ry. (1873) 42 L. J. Ex. 89; 
L. R. 8 Ex. 137. 147 ; 29 L. T. 436 ; 21 W. R! 
460.— EX. 


Gt. W. Ry. v. McCarthy (1887) 56 L. J. P. C. 
33 ; 12 App. Cas. 218 : 56 L. T. 582 ; 25 
W. R. 429; 51 J. P. 532.— H.L. (ir.). 
•referred to. 

Rickett, Smith & Co. r. Midland Rv. (1S95) 65 
L. J. Q. B. 274 ; [1896] 1 Q. B. 260 ; 9 Ry. & 
Can. Traff. Cas. 58. — RY. COMMRS. 

G. W. Ry. v. McCarthy and Shaw v. G. W. Ry. 

(1893) 10 R. 85 : [1894] 1 Q. B. 373 : 70 
L. T. 218 ; 42 W. R. 2S5 : 58 J. P. 318.— 
LAWRANCE and WRIGHT, jj., discussed. 
Murphy r. Midland Gt. Western (Ireland) 
Ry. [1903] 2 Ir. R. 5, 18.— Q.B.D. And see 
“ Carriers,” vol. i., col. 307. 

Reynolds v. N. E. Ry. (186S).— c.P. (Roscoe’s 
Nisi Prius, 15th ed.. p. 681), discussed. 
Foulkes r. Metropolitan District Ry. (1880) 49 
L. J. C. P. 361 : 5 c. P. D. 157, 169 : 42 L. T. 
345 : 28 W. R. 526.— C.A. 

Richardson v. Metropolitan Ry. (1868) 37 
L. J. C. P. 300 : L. R. 3 C. P. 374 n. : IS 
L. T. 721 ; 16 W. R. 909.— C.P., dis- 
fint/uislicd. 

Fordliam r. L. B. A S. C. Ry. (1869) L. R. 4 0. 
P. 621 : 17 W. R. 896.— EX.CH. : affirming (1868) 
37 L. J. O. P. 176 ; L. R. 3 C. P. 368 ; J3 L. T. 
566 : It) W. R. 365. — C.P. 

_ Rideal v. G. W. Ry. (1 859) 1 F. & F. 706. — 
ERiiE, C.J. : and Roberts v. Eastern Coun- 
ties Ry. (1858) 1 F. & F. 460. — COCKBURN, 
C.J., dint" tinned. 

Lee r. Lancashire and Yorkshire Rv. (187 1) 

L. II. 6 Ch. 527, 537 ; 25 L. T. 77 ; 19 W. R. 729. 
— L.JJ. 

Lee v. Lancashire and Yorkshire Ry. 

Obnerrationn approved , IToare r. Bremridgc 
(1872) L. It. 14 Eq. 522, 530; 27 L.T. 368.— 
M alins, v.-c. : affirmed, 42 L. J. Oh. 1 : L. R. 

8 Ch. 22 ; 27 L. T. 593 ; 21 W. R. 43.— C.A. : 
applied, Ellen r. G. N. Ry. (1901) 17 T. L. E. m. 
— c.A. (affirming 49 W. R. 395. — BUCKNILL, J.). 

Bechervaise v. G. W.rRy. (1870) 40 L. J. 
C. P. 8 ; L. R. 6 C. P. 36 ; 23 L. T. 808 ; 
19 W. R. 229. — c.P., referred to. 

Alexandra (Newport) Dock Co. v. Elliot (1871) 
23 L. T. 847. — c.P. : Bolckow, Vaughan k Co. 
r. Fisher (1882) 52 L. J. Q. B. 12 ; 10 Q. R. D. 
161. 168 ; 47 L. T. 724 ; 31 W. R. 235 ; 5 Asp. 

M. C, 20.— C.A. 

Cornman v. Eastern Counties Ry. (1859) 29 
L. J. Ex. 94 ; 4- H. & N. 781 ; 4 Jur. 
(N.S.) 657. — EX., rule in, adopted. 

Cotton v. Wood (1S60) 29 L. J. C. P. 333 ; 

8 C. B. (n.s.) 5CS ; 7 Jur. (n.s.) 168. — c.P. 

Cornman v. Eastern Counties Ry., distiti- 
g visited. 

Ayles r. 8. E. Ry. (1868) 37 L. J. Ex. 104 ; 
L. R. 3 Ex. 146 ; 18 L. T. 332 ; 16 W. R. 709 .— ex! 

martin, B. — There the plaintiff was pushed 
by an unusually great crowd over the weighing 
machine, which had stood where it was for 
ten years. Here one train runs into another, and 
knocks the carriages off the line. — p. 107. 

Cornman v. Eastern Counties Ry. 

Applied , Blackman r. L. B. & 8. C. Ry. (1869) 

17 W. R. 769.— c.P. ; Watkins v. G. W. Ry. (1877) 
46 L. J. C. P. 817, 821 ; 37 L. T. J,93 ; 25 W. R. 
905. — c.P.D. ; G. W. Ry. r. Davies 41 878) 39 
L. T. 475. 479.— EX. D. 

Watkins v. G. W. Ry. (supra), referred to. 
Thatcher v. G. W. Ry. (1893) 10 T. L. R. 13.— C.A. 
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Longmore v. Gr. W. Ry. (1805) 19 C. B. 
(N.S.) 188 ; 35 L. J. C. P. 135 n. — C.P., 
distinguished. 

Grafter r. Metropolitan Rv. (1850) 35 L. J. 
C. P. 132 : L. R. 1 0. P. 300 ; 1 H. & R. 164 : 
12 Jur. (N.s.) 372 ; 14 W. R. 334.— G.P. 

willes, J. — The charge there [Long move v. 
G. \V. 2?//.] consisted of there being au apparent 
rail for the protection of persons who might slip 
on a wooden bridge, whereas, in fact, the rail, 
instead of being any protection, offered none at 
all, and there was a hole through which the 
husband of the plaintiff fell and received the 
injury as to which damages were sought to be 
recovered. In that case there was a trap, whilst 
here the usual mode of constructing stairs had 
been adopted. — p. 1 35. 

KEATING-, J. concurred, but felt some difficulty 
in distinguishing Long mare v. G. W. My. 
Longmore v. Ct. W. By., ay) plied. 

Lay r. Midland Ry. (1876) 34 L. T. 30. — EX. D. 

Crafter v. Metropolitan Ry. (.supra), applied. 
Bigg a- Manchester, Sheffield and Lincolnshire 
Ry. (1866) 12 Jur. (N.S.) 525 ; 14 W. R. 834.— C.P.: 
(Jr. W. Ry. v. Davies (1878) 30 L. T. 475, 479. — 
EX. JD. 

Walker v. Midland Ry. (1866) 14 L. T. 
706. — EX. , referred to. 

Clarke v. Midland Ry. (1880) 43 L.T. 381.— 

STEPHEN, J. 

Nicholson v. Lancashire and Yorkshire Ry. 
(1865) 34 L. J. Ex. 84 ;3H.i: C. 534 ; 
12 L. T. 301. — EX., applied. 

Holmes v. N. K. Ry. (I860) 38 L. J. Ex. 161 ; 
L. R. 4 Ex. 254, 257 ; 17 \V T . R. 800.— EX. ; 
affirmed, (1871) 40 L. J. Ex. 121 ; L. R. 6 Ex. 
123 ; 24 L, T. 60.— EX. CH. 

Macauley (or McCawley) v. Furness Ry. 
(1872) 42 L. J. Q. B. 4 ; L. R. 8 Q. B. 57 ; 
27 L. T. 485 ; 21 W. R. 140.— Q.B., 
distinguished. 

Mitchell v '. Lancashire ana Yorkshire Ry. (1875) 
44 L. J. Q. -B. 107 ; L. R. 10 Q. B. 256, 262 : 33 
L. T. 161 ; 23 W. 11. 853.— Q.B. 

Mitchell v. Lancashire and Yorkshire 
Railway, referred to. 

Price r. Union Lighterage Co. (1003) 72 L. -J. 

K. B. 374; [1003] 1 Iv. B. 750 ; 88 L. T. 428 ; 
51 W. R. 477 ; 0 Asp. M. C. 308 ; 8 Com. Cas. 
155. — WALTON, J. ; affirmed, 73 L. J. K. B. 222 : 
[1004] 1 K. B. 412.— c. A. 

Grrote v.Chester and Holyhead Ry.(1848)2 Ex. 
251 ; 5 Railw. Cas. 649. — EX., referred to. 
Burns v. Cork and Bandon Ry. (1863) 13 Ir. 
C. L. R. 543, 546.— EX. 

Grrote v. Chester and Holyhead Ry. and 
Burns v. Cork and Bandon Ry., discussed. 
Readhead ■/*. Midland Ry. (1S67) 36 L. J. 
Q. B. 181 ; L. R. 2 Q. B. 412, 424.— Q.B. ; 
BLACKBURN, J. dissenting ; and (1869) 38 L. J. 
Q. B. 169 : L. R. 4 Q. B. 379, 389 ; 9 B. & S. 
510 ; 17 W. R. 737. — ex. CH.; affirming Q.B. 

Readhead v. Midland Ry., Grrote v. Chester 
and Holyhead Ry. and Burns v. Cork 
and Eandou Ry.. principles adopted. 
Francis Cockrell (1870) 39 L. J. Q. B. 113, 
291 ; L. R. 5 Q. B. 184, 501 ; 10 P». & 8. 850 ; 21 

L. T. 203; 23 L. T. 466; 18 W. R. 668, 1205.— 
Q.B. and EX. CH.* And see col. 2668. 

Burns v. Cork and Bandon Ry., distinguished. 
Burrell r. Tuoliy [1898] 2 Ir. R. 271, 281.— 
— Q.B.T). 


Readhead v. Midland Ry. (supra), referred to. 
John v. Bacon (1870) L. R. 5 C. P. 437, 
413 ; 30 L. J. O. P. 365 : 22 L. T. 477 ; 
IS W. R. 804. — C.P. : Stanton r. Richardson 
(1872) 41 L. J. C. P. 180; L. 11. 7 C. P. 
421, 435; 27 L. T. 513: 21 W. R. 71.— 
C.P. (affirmed, (1874) 43 L. J. C. P. 230 : L. R. 0 
C. P. 390 ; 30 L. T. <543. — EX. jCH. ; and (1875) 

45 L. J. C. L J . 78 ; 33 L. T. 193 ; 24 W. 11. 324 ; 
3 Asp. M. C. 23.— H.L. (E.) ). 

Readhead v. Midland Ry., explained. 

Wright- r. Midland Rv. (1S73) 42 L. J. Ex. 
80 ; L? R. 8 Ex. 130 ; 20 L. T. 436 ; 21 W. R. 
460.— EX. 

pollock. B. — The distinction between the 
duty of a carrier in the carriage of goods and in 
the carriage of passengers was for many years 
not clearly laid down in this country. In 
America it had been considered, and the de- 
cisions were tolerably clear. But in Readhead. 
v. Midland My. the whole law was thoroughly 
considered, and it was shown that the contract 
of a railway company with a passenger is not 
that of an insurer, but. simply to take sufficient 
care and to use due diligence in the provision of 
proper materials, engines, carriages, and the like 
for the carriage of the passengers. — p. 97. 

Readhead v. Midland Ry. 

( Explained. 8earle r. Laverick (1874) 43 L. J. 
Q. B. 43 ; L. R. 9 Q. B. 122 ; 30 L. T. 89 ; 22 
W. R. 367 . — q.b. ; discussed, Richardson r. G. E. 
Ry. (1875) L. R. 10 O. P. 480, 493 : 32 L. T. 
248.— C.P. (reversed, (1876) 1 C. P. D. 342 ; 35 
L. T. 351: 24 W. R. 107.— C. A.) ; explained. 
Kopitoff r. Wilson (1876) 45 L. J. Q. B. 436 ; 
1 Q. B. D. 377, 381 ; 34 L. T. 677 ; 24 W. R. 
706; 3 Asp. M. C. 163 . — Q.b.d. ; referred, to, 
The Virgo (1876) 35 L. T. 510 ; 3 Asp. M. C. 
285. — SIR R. PHILLIMORE. 

Readhead v. Midland Ry., principle not 
applied. 

Randall r. Newson (or Newsom) (1877) 46 L. J. 
Q. B. 250 ; 2 Q. B. D. 102: 36 L. T. 164; 25 
W. R. 313.— C.A. 

Readhead v. Midland Ry., discussed. 

Steel r. State Tune Steamship Co. (1877) 3 
App. Cas. 72 ; 37 L. T. 333 ; 3 Asp. M. C. 
516.— H.L. (SC.). 

LORD BLACKBURN.— In lleadliead v. Midland 
My., which was the case of a contract to carry 
passengers upon land, there had been a good deal 
of reasoning in the Ex. Ch. to tlic effect that 
the obligation there was not to furnish a carriage 
which was absolutely perfect or laiulwortliy, but 
only to furnish a carriage which was fit as far 
as they could reasonably make it, which is a 
different kind of contract from what is now 
supposed. — p. 86. 

Readhead v. Midland Ry. 

liefer red to, Hyman v. Nyc (1881) 6 Q. B. I). 
685, 6S7 ; 44 L. T. 919 ; 45 J. P. 554.— Q.B.D. ; 
Robertson r. Amazon Tug and Lighterage Co. 
(1881) 51 L. J. Q. B. 68 ; 7 Q. B. D. 598, 604 ; 

46 L. T. 146 ; 4 Asp. M. C. 196.— C.A. brett 
and COTTON, L.JJ. ; bramwell, L.J. dissenting ; 
followed, Pounder r. N. E. Ey. (1891) 61 L. J. 
Q. B. 136; [1892] 1 Q. B. 385 ; 65 L. T. 679; 

j 40 W. R. 189 : 56 J. P. 247.— A. L. SMITH and 
MATHEW, JJ. ; distinguished, Burrell r. Tuohy 
[1898] 2 Ir. R. 271. — Q.B.D. ; referred* to, Powell 
v. M’Glynn & Bradlaw (1901 [19021 2 Ir. R. 

1 154, 163.— K.B.D, 
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Blamires v. Lancashire and Yorkshire Ry. 

(1S73) 42 L. J. Ex. 182 ; L. R. 8 Ex. 

283. — EX. CH., referred to. 

Gorris v. Scott (1 874) 43 L. J. Ex. 92 ; L. R. 9 
Ex. 125,^31*; 30 L. T. 431 ; 22 W. R. 575.— EX. 

Blamires v. Lancashire and Yorkshire Ry., 

applied. 

Baddeley r. Giianville (Earl) (1887) 19 Q. B. D. 
423 ; 56 L. J. Q. B. 501 ; 57 L. T. 268 : 36 W. R. 
63 ; 51 J. P. 822.— Q.B.D. 

GRANTHAM. J.— Lt was there held that a 
breach by the defendants of a statutory obligation 
to have a communication between the guard of 
a train and the passengers was evidence against 
them in an action of negligence, although the 
non-compliance with the statutory obligation 
was not the proximate cause of the accident. — 
p. 428. 

Harrold v. G. W. Ry. (1866) 14 L. T. 440. 

— EX., principle applied. 

Siner r. G. W. Rv. (1869) 38 L. J. Ex. 67; 
L. R. 4 Ex. 117. 124; 20 L. T. 114 ; 17 W. R. 
417. — EX. CH. ; Plant r. Midland Ry. (1870) 21 
L. T. 836 . — bjkAjMWELL, b. 

Plant v. Midland Ry. and Harrold v. G. W. 

Ry., d tsfi nguished. 

Cockle <{?. 8. E. Rv. (1870) 39 L. J. 0. P. 226 : 
L. R. 5 C. P. 457. 471 : 22 L. T. 513 : 18 W. R. 
759. — c.p. ; KEATING and m. smith, JJ. dissents 
ing ; affirmed, (1872) 41 L. J. O. P. 140 : L. R. 7 
C. P. 321 : 27 L. T. 320 ; 20 W. R. 754.— EX. CH. 

Cockle v. S. E. Ry. 

Referred to. Bridges r. North London Rv. 
(187i) 40 L. J. Q. B. 1SS : L. R. 6 Q. B. 377, 382 ; 
24 L. T. 835 ; 19 W. R. S24. — EX. CH. (judgment 
of majority reversed. (1874) 43 L. J. Q. B. 151 ; 
L. R. 7 H. L. 213 ; 30 L. T. 844 : 23 W. R. 62.— 
H.L. (e.)) ; followed , Johnson r. Emerson (1871) 
40 L. J. Ex. 201 ; L. R. 6 Ex. 329. 403 : 25 
L. T. 377 .— ex. ; martin and bramwell, bb. 
dissenting: Gill v. G. E. Ry. (1872) 26 L. T. 
945.— EX. CH. 

Cockle v. S. E. Ry. 

Distinguished, Lewis r. L. C. & D. Rv. (1873) 
43 Tj. J. Q. B. 8 ; L. R. 9 Q. B. 66, 71 :*29 L. T. 
397 ; 22 W. R. 153. — Q.B. ; considered. Bridges r. 
North London Ry. (1874) 43 L. J. Q. B. 151 : 
L. R. 7 H. L. 213*, 236 ; 30 L. T. 844 ; 23 W. R! 
62. — H.L. (E.). 

Cockle v. S. E. Ry., discussed. 

Lewis v. L. C. & D. Ry. (supra), distin- 
guished. 

Weller t\ L. B. & S. C. Ry. (1874) 43 L. J. 
G. P. 137 ; L. R. 9 C. P. 126, 132 ; 29 L. T. 888 ; 
22 W. R. 303.— C.P. 

BRETT, J. — As to Lewis v. 8. R. Ry., we 
should have followed it if the facts there had been 
the same as those here, but that case is as dis- 
tinguishable from the present one as that case 
was from Cockle v. S. R. Ry. There it appeared 
that the plaintiff knew or ought to have known 
that the train was beyond the platform and that 
it was about to back. The stoppage there was 
not a final stand-still, and the train was in fact j 
put back. — p. 139. 

HONYMAN, J. — l do not think that the calling j 
out the name of the station is an invitation to j 
alight so as to be of itself evidence of negligence, 
but I agree with what was said by my brother 
Keating in Bridges v. Xorth London JRg. (40 
L. J. Q. B. 188, supra'), that if the train stops 


afterwards it amounts to a notice that that is 
the place for passengers to that station to get 
out. — p. 139. 

Cockle v. S. E. Ry., Lewis v. L. C. & D. Ry. 
and Weller v. L. B. & S. C. Ry. , referred to. 

Robson r. N. E. Rv. (1875) 44 L. J. Q. B. 112 ; 
L. R. 10 Q. B. 271 ; 32 L. T. 551 ; 23 W. R. 791. 
— Q..B. ; affirmed. (1876) 46 L. J. Q. P>. 50 ; 2 
Q. B. D. 85 ; 35 L. T. 535 ; 25 W. R. 418— C.A. 

Whittaker v. Manchester, Sheffield and 
Lincolnshire Ry. (1870) 39 L. J. C. I*. 
-29, n ; L. R. 5 O. P. 464, u ; 22 L. T. 
545.— C.P. 

Discussed. Cockle r. S. E. Ry. (IS 70) 39 L. J. 
G. P. 226 ; L. R. 5 0. P. 457, 472.— C.P. (supra, 
col. 2669) : distinguished, M’Aulay i\ Glasgow & 
8. W. Ry. (189(>) 23 R. 845 .— ct. OF session. 

Colley v. L. & N. W. Ry. (1SS0) 49 L. J. Ex. 
575 ; 5 Ex. I). 277 ; 42 L. T. 807 ; 29 
W. R. 16; 44 J. P. 427. — KELLY, C.B., 
followed. 

Corry v. G. W. Ry. (1881) 50 L. J. Q. B.386 ; 
7 Q. B. I). 322 : 44 L. T. 701 ; 29 W. R. 
623 : 45 J. P. 712. — C.A., distinguished. 

Ryan r. G. S. & W. Ry. (1892) 32 L. 11. Ir. 15. 
— Q.B.D. 

JOHNSON, J. — In Cornfs Case the railway 
company made a ditch or dyke between their 
lands and the plaintiff's lands, which they 
cleared out from time to time, but not for three 
years before the action. On the side of the ditch 
or dyke nearest the railway they planted a thorn 
hedge : and on the opposite side of the ditch or 
dyke, being that nearest to the plaintiff's land, 
they set up on their own land a post-and-raii 
fence. In doing this they took upon themselves 
to define the extent of their obligation, and 
having done so, they neglected to maintain and 
keep up the post-and-rail fence. They allowed 
it to rot away ; anct the plaintiff’s cow, which 
had been grazing in his field, fell into the ditch 
and was killed. The railway company neglected 
to maintain the ditch and post-and-rail fence 
which they had constructed, and were, there- 
fore, held liable for the loss of the cow. In the 
present case the facts are essentially different ; 

. . . That [ Colley v. L. <$* X. TL. By.] in principle 
I is exactly the present case, for what* is here 
alleged is, in effect, that the fence was originally 
constructed in such a manner as not sufficiently 
and effectually to separate the land taken by the 
railway company from the adjoining lands not 
taken, and prevent the cattle of the occupier of 
the adjoining land from straying thereout, and 
that it had been allowed to remain such insuf- 
ficient fence. — pp. 19, 20. 

Colley v. L. & BT. W. Ry. and Ryan v. G. S. 
& W. Ry., explained. 

Dixon r. G. W. Ry. (1 896) 65 L. J. Q. B. 664 ; 
[1896] 2 Q. B. 333 : 75 L. T. 245 ; 60 J. P. 631. 
— bussell, c.J. ; affirmed, C.A. (post). 

Corry v. G. W. Ry. (supra), approved and 
applied . 

Dixon v. G. W. Rv. (1S96) 66 L. J. Q. B. 132 ; 
[1897] 1 Q. B. 300, 335 ; 75 L. T. 539 ; 45 W. R. 
226.— C.A. 

ESHER, m.r. — T he facts he i? dg not in an 3 r 
way bring the case within sect. 73 [Railways 
Clauses Act. 1845], and if so, sect. 68 remains 
without any limitation being imposed upon it by 
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sect. 73. Therefore sect, 63 imposes upon the 
defendants no limitation as to the time within 
which they are to make and maintain fences which 
will prevent the cattle of owners and occupiers of 
lands adjoining the railway from straying. That 
seems to me to be the plain construction of 
sect. 6S, and is the same as that which has been 
placed upon that very section by Lush, L.J. in 
Carry v. Gr. TP". Ry., and as that which has 
been* put upon it in this case by the L.C.J., I 
agree that that is the right construction. The 
defendants were right in doing what sect. 68 enacts 
that they shall’ do — namely, in putting up this 
fence — but they omitted to maintain it, because 
they allowed it to get into a rotten condition. — 
p. 135. 

Roberts v. G. W. Ry. (1858) 27 L. J. C. P. 

266 ; 4 C, B. (N.S.) 506 ; 4 Jur. (N.S.) 1240. 
— C.P., explained. 

Rooth r. N. E. Ry. (1.867) 36 L. J. Ex. 83 ; 

L. It. 2 Ex. 173, 180 ; 15 L. T. 624 ; 15 W. R. 
695.— EX. 

kelly, C.B. — There [Roberts v. Gr. IF. 22//.] 
the pleader on behalf of the plaintiff had taken 
upon himself to allege in the declaration an 
absolute legal obligation upon the railway com- 
pany to provide something of a specific value, 
namely, a fence to the station yard. But it is 
clear that while some protection is required i^ a 
railway station, it is impossible to say as a matter 
of law, without information as to the circum- 
stances of the locality, that any specific precaution 
ought to have been taken so as to constitute a 
legal obligation upon the railway company. 
Upon that ground only that case appears to have 
been decided. — p. 86. 

Rooth v. IT. E. Ry., distinguished. 

Harris r. Midland Ry. (1876) 25 W. R. 63. — 
CLEASBY, B. and GROVE, J. 

Harris v. Midland £y., applied. 

Smith v. Midland Ry. (1887) 57 L. T. 813 ; 52 
J. P. 262.— STEPHEN and A. L. smith, «tj. 

Allday v. Gr. W. Ry. (1864) 34 L. J. Q. B. 5 ; 5 
B. & S. 903 ; 11 Jur. (N.S.) 12 : 11 L. T. 

267 ; 13 W. R. 43.--Q.B., followed. 

Kirby r. G. AY. Ry. (1868) 18 L. T. 058.— 

MARTIN, B. 

Allday v. G. W. Ry., distinguished. 

Harris r. Midland Ry. (1876j 25 \Y. R. 63.— 
CLEASBY, B. and GROVE, J. 

Allday v. G. W. Ry., referred to. 

Sheridan r. Midland G. AY. (Ireland) Ry. 
(1SS8)24 L.E. Ir. 146, 360. — Q.B.D. ; affirmed, C.A. 

Kirby v. G. W. Ry. (supra), followed. 

Foreman r. G. AY. Ry. (1878) 38 L. T. 851. — 
EX. D. 

Child (or Childs) v. Hearn (1874) 43 L.J. Ex. 
100 ; L. R. 9 Ex. 176 ; 22 AY. R. 864.— 
EX., discussed. 

The Bernina (1887) 56 L. J. P. 3 7 ; 12 P. D. 
58, 73 ; 56 L. T. 258 ; 35 \Y. R. 314 ; 6 Asp. 

M. G. 75. — c.A. ; affirmed. H.L. (E.) (see ante. 
col. 1953). 

Woodruff v. Brecon and Merthyr Tydfil Ry. 

(1884) 54 L. J. Oh. 620 ; 28 Ch. D. 190 : 
52 L. *T. 69; 33 AY. R. 125.— c.A., re- 
folded to. 

Portway c. Colne Valley and Halstead Ry. 
(1891) 7 Ry, & Can. Traff. Cas. 102. — RY. 
COMMES. 

o.c. 


Wilkinson v. Hull, &c., Ry. and Bock Co. 

(1882) 51 L.J. Ch. 788 ; 20 Ch. D. 323 : 46 
L. T. 455 ; 30AA T . R. 617. — c.A., referred to. 

East and AA r est India Dock Go., tin re (1SS8) 
38 Ch. D. 576 ; 57 L. J. Ch. 1053 ; 59 L. T. 287 ; 
36 W. Ii. 849. — chitty, J. ; affirmed, C.A. 

chitty, J. — Where, by Act of Parliament, a 
company is incorporated and empowered to con- 
struct- a railway, the purpose or one of the pur- 
poses for which it is constituted is ascertained 
by reference to the power, and the purpose for 
which the power is conferred is one of the 
purposes for which the company is constituted, 
as was said by the late M.R., Sir G. Jessel, in 
Wilkinson v. Hull , Ry. and Dock Co., “ every 

work which the company is empowered to do is 
a purpose. * — p. 5S3. 

Eversfield v. Mid Sussex Ry. (1858) 28 
L. J. Ch. 107 ; 3 De G. & J, 286 ; 5 Jur. 
(N.S.) 776 ; 7 AY. R. 102.— L.JJ. 

Discussed and not applied, Quinton r. Bristol 
Corporation (1874) 43 L. J. Ch. 783 ; L. R. 17 
Eq. 524, 532: 30 L. T. 112; 22 AY. R. 434.— 
M ALINS, V.-C. ; explained. Wilkinson r. Hull, &c., 
Ry. and Dock Co. (1SS2) 51 L. J. Ch. 788 ; 20 
Ch. D. 323, 340; -JO L. T. 455 ; 30 W. R. 617. 
— C. A. JESSEL, M.R., COTTON and BINDLEY, L.JJ. 

Ramsden v. Manchester South Junction and 
Altrincham Ry. (ISIS) 1 Ex. 723 ; 12 Jur. 
293 ; 5 Railw. Cas. 552. — EX., applied. 

Soucli v. East Loudon Ry. (1874) 22 AY. R. 566. 
—BACON, v.-c. 

Souch v. East London Ry. (1873) 42 L. J. Ch. 
477 : L. R. 16 Eq. 108 ; 21 AY. R. 590.— 
MALIKS, v.-C., referred to. 

Vernon r. St. James’ Vestry Westminster 
(1879) 49 L. J. Ch. 130 ; 16 Ch. D. 449, 458 ; 42 
L. T. 82 .— malins, V.-C. ; affirmed, (1880) 50 
L. J. Ch. 81 ; 44 L. T. 229 ; 29 AY. R. 222.— C.A. 

Bagnall v. L. & N. W. Ry. (1861) 31 L. J. Ex. 
121 ; 7 H. & N. 423 : 8 Jur. (n.s.) 16 ; 5 L. T. 
621.— EX. ; affirmed. (1862) 31 L. J. Ex. 480 ; 1 
H. & C. 544 : <) Jur. (N.S.) 254 ; 9 L. T. 419 ; 
10 W. li. 232, 802. — EX. CH. 

Bagnall v. L. & U. W. Ry., applied. 

Reg. r. Fisher (1862) 32 L. J. M. C. 12 ; 3 B. 
& S. 191 : 9 Jur. (N.S.) 571 ; 7 L. T. 325 ; 11 
AY. R. 69. — Q.B. ; Midland Ry. r. Checkley (1867) 
36 L. J. Oh. 380 ; L. R. 4 Eq. 19, 28 ; 16 L. T. 
260 ; 15 W. R. 671. — ROMILLY, M.R. 

Bagnall v. L. & H. W. Ry., distinguished. 

Cracknel 1 r. Thetford Corporation (1869) 38 
L. J. 0. P. 353 ; L. R. 4 C. P. 629.— C.P. 

M. smith, J .— Bagnall v. L. <b N. IF. Ry. is 
distinguishable on the ground that there * the 
railway company were bound by their act to 
provide proper drains to carry off the w r ater. For 
these reasons I have come to the conclusion that 
the plaintiff has failed to establish a duty on the 
part of the defendants to cut the weeds or to 
remove the accumulation of silt. — p. 356. 

Bagnall v. L. & N. W. Ry., discussed. 

Dunn r. Birmingham Canal Co. (1872) 41 
L. J. Q. B. 121 ; L. R. 7 Q. B. 244, 267 : 26 L. T. 
241 : 20 AY. R. 573.- q.b. ; hannen, J. dissent- 
ing : affirmed, 42 L. J. Q. B. 34 ; U R. 8 Q. B. 
42 ; 27 L. T. 683 ; 21 \V. R. 266.- EX. CH. And 
sec Baroda (Gaekwar) r. Gandhi Kachrabhai 
Kasturchand (1903) L. R. 30 Ind. App. 60. — P.c. 

QK 
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Reg. y. Fisher (1862) 32 L. J. M. C. 12 ; 3 
B. & S. 101 ; 9 Jur. (n.S.) 571 ; 7 L. T. 
325 ; 11 W. R. 09. — q.b. ; and Reg. v. 
Brown*(1^7) 3G L. J. Q. B. 322 ; L. R. 2 
Q. B. G30 ; 1(5 L. T. S27 ; 15 W. R. 088 ; 
S. C. now. Reg. v. Midland, &c., By., 
Brown, Ex parte, 8 B. A 8. 450 . — q.b., 
referred to. % 

Midland Ry. v. Gribble (1805) 64 L. J. Ch. 
541 ; [1895] 2 Ch. 129, 133 ; 72 L. T. 083 ; 00 
J. P. 55.—WRIGHT, J. : varied, 04 L. J. Ch. S2G : 
[1895] 2 Ch. 827 ; 12 R. 513 ; 73 L. T. 270 ; 44 
VY R. 133.— C.A.' 

Reg. v. Fisher and Reg. v. Brown, approved. 
Rhondda and Swansea Ry. r. Talbot (1897) 
66 L. J. Ch. 570 ; [1897] 2 Ch. 131, 137 ; *6 
L. T. 694.— C. A. % 

Reg. v. Fisher, Reg. v. Brown and Rhondda 
and Swansea Ry. v. Talbot, referred to. 

L. & N. W. Ry. r. Runcorn Rural Council 
(1897) [1898] 1 Ch. 31 ; G7 L. J. Ch. 28 ; 77 
L. T. 485 : 46 W. R. 121 ; G2 J. P. 9.— STIRLING, 
J. ; affirmed, [1898] 1 Ch. 501 : 07 L. J. Oh. 324 : 

' 78 L. T. 343 : 40 AY R. 484 ; 02 J. P. 043.— C. A. 
STIRLING, J. — In Reg. v. Fisher it was held 
that the drains and other passages for the con- 
veyance of water which the railway company is 
bound to provide are to be such as are required 
at the time when the land is taken, and not. such 
as might be necessary at a subsequent date, when 
the land might be applied to uses of a totally 
different kind. This decision was followed in 
Reg. v. Brown , and has been recently approved 
of by the O.A. in Rhondda and Swan mi Jig. v. 
Talhot. — p. 42. 

Reg. v. Brown, applied. 

G. IS 7 . Ry. r. McAlister [1897] 1 Tr. R. 5S7, 
601. — CHATTERTON, Y.-O. ; affirmed, c. A. 

Reg. v. Brown, Rhondda and Swansea Ry. 

v. Talbot and Rsg. v. Fisher, referred to. 
Gh N. Ry. v. M‘Alister, approved and 
adopted. 

G. W. Ry. r. Talbot (1902) 71 L. J. Ch. 835 ; 
[1902] 2 Ch. 759, 705 : 87 L. T. 405.— C.A. 

STIRLING, L. J.(for self , V. WILLIAMS and ROMEB, 
L.JJ.) — Now, as is pointed out by Lindley, L.J. 
in RJiondda and Swansea Rg. v. Talhot , it has 
been decided in Reg. v. Fisher and Reg v. Brown 
that the “ accommodation works which the com- 
pany may be required to make are such accom- 
modation works as arc required at the time the 
land is taken having regard to its then use, and 
not accommodation works which may be required 
when the character of the land, and perhaps the 
nature of the neighbourhood, is entirely altered 
years afterwards.” Further, it has been decided, 
first by the Y.-C., and then by the C.A. in 
Ireland, in G. K. Rg. v. JTAJister, that the land- 
owner having obtained accommodation works (in 
that case, as in this, a level crossing) suitable for 
hislandat a time when it was used for agricultural 
purposes, was not entitled to use the works for 
the purposes of traffic in minerals quarried from 
the same lands. In the course of his judgment, 
Fitzgibbon, L.J. thus defines the rights of the 
landowner : “ The owner of the adjoining land 
was entitled, when the railway was made, to a 
convenient passage over the railway sufficient to 
make good, .so far as possible, any interruption 
which the construction of the railway caused by 
severance in the working of his farm, including, 
1 should say, any alteration or extension of that 


working which could or ought to have been con- 
templated by the parties when the accommoda- 
tion works were made and were accepted. ” With 
that decision and definition we agree. — p. 837. 

Lawrence v. Gh IT. Ry. (1851) 20 L. J. Q, B. 
293 ; B5 Q. B. 043 ; 15 Jur. 052 ; (5 Railw. 
Cas. 050 . — q.b,. principle adopted. 

Clothier r. Webster (1862) 31 L. J. C. P. 210 ; 
12 C. B. (N.S.) 790: 9 Jur. (n.S.) 231 ; 0 L. T. 
401 : 10 W. R. 021. — c.r. : Coe v. Wise (18(50) 
35 L. J. Q. B. 202 ; L. R. 1 Q. B. 711, 721 ; 7 B. 
k S. 831 : 14 L. T. 891 ; 14 W. R. 805. — EX. CH. 

Lawrence v. Gh IT. Ry., distinguished. 
Clowes r. Staffordshire Potteries Waterworks 
Co. (1872) 27 L. T. 298. — M ALINS, v.-C. : 

reversed, 42 L. J. Ch. 102 : L. R. 8 Ch. 125 : 27 
L. T. 521 : 21 W. R. 32. — JAMES and MELLISH, 
L.JJ. And see Baroda (Gaekwar) r. Gandhi 
Kachrabhai Kasturcliand (1903) L. R. 30 lnd. 
App. 00. — r.c. ; and ante. col. 1543. 

Jersey (Earl) v. Gh W. Ry. (1893) [1894] 3 
Ch. 025. n. — C.A., applied. 

Fortescue -r. Lostwithiel and Fowev Rv. (1894) 
04 L. J. Cli. 37 : [1894] 3 Ch. 021 8*R. 004 ; 

71 L. T. 423 ; 43 W. R. 138. — kekewich, J. 

Sanderson v. Gockermouth and Workington 
Ry. (1849) 11 Beav. 497; 7 Railw. Cas. 
t 013. — M.R. : affirmed. 19 L. J. Ch. 508 : 2 

H. k T\v. 327 .— l.C. 

Order in. followed, Lyrton v. G.W. Ry. (1850) 
2 K. cVe J. 894. — WO< )D. v.-c. : applied. Wells r. 
Maxwell (1803) 82 Beav. 408: 38 L. j. Ch. 40, 
u. : 9 Jur. (N.S.) 1021 ; 8 1,. T. 591 : 11 AY. ft. 
842. — ROM I L L y , M.it. (affirmed, 33 L. J. Ch. 41 ; 
8 L. T. 713 . — l.jj.) ; explained. Green hill r. Isle 
of Wight (Newport Junction) Ry. (1871) 23 L. T. 
885 ; 19 W. R. 345 . — M ALINS, Y.-C. ; referred to, 
Lewis r. AYest on-super- Mare Local Board (1888) 

58 L. J. Ch. 3!) ; 40 Ch. I). 55, 00 : 59 L. T. 769 ; 
37 AY It. 121. — STIRLING, J. 

Raphael v. Thames Valley Ry., 35 L. J. Ch. 

059 ; L. R. 2 Eq. 37 ; 14 L. T. 052 : 14 W. R. 
750.— ROMTLLY, M.R. : r*wW.(18G(i) 30 L. J. Ch. 
209 : L. R. 2 Oh. 147 ; 10 L. T.'l ; 15 AY R. 322. 
— CH ELMSFORD. L.C. 

Raphael v. Thames Valley Ry.. discussed. 
Cambrian Rys. Scheme, In re (18(57) L. R. 3 
Ch. 289, n. — wood. v.-C. (affirmed with a varia- 
tion, 37 L. J. Ch. 409 ; L. li. 3 Ch. 278 : IS L. T. 
522 ; 16 W. R. 340.— CAIRNS, L.J.) ; Greenliill r. 
Isle of Wight (Newport Junction) Ry. (1871) 23 
L. T. 885 ; 1 9 AY R. 345 . — M alins, v.-c. : Dowling 
r. Pontvpool. Caerleon. and Newport Ry. (1874) 
43 L. J. Ch. 701 ; L. R. 18 Eq. 714, 746.— 
HALL, V.-C. 

Wilson v. Furness Ry. (18G9) 39 L. J. Ch. 
19: L. ft. 9 Eq. 28; 21 L. T. 410, 553; 
18 AY R. 891 . — james, v.-c. 

Observations applied , Greene r. West Cheshire 
Ry. (1871) 41 L. J. Ch. 17 ; L. R. 13 Eq. 44, 52 ; 
25 L. T. 409 ; 2U AY R. 54. — bacon, v.-c. ; ex- 
plained, Green hi 11 t\ Isle of AA r ight (Newport 
Junction) Ry. (1871) 23 L. T. 885 ; 19 AY R. 
345. — MALINS, v.-C. : referred to, Ryan r. Mutual 
Tonrine Westminster Chambers Association 
(1892) G2 L. J. Ch. 252 ; [1S93J 1 Ch. 116, 124 ; 
2 R. 150 ; 07 L. T. S20 ; 41 AA'. R.<T4G. — c.A. 

Att.-Gen. y. Cr. E. By. (1ST!)) L. J. Ch. 
42S ; 11 Ch. D. 419 ; 40 L. T. 2G5 ; 27 W. E. 
759. — C.A., BAGGALLAY, L.J. dissenting; affirmed , 
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(1880) 19 L. J. Oh. 545 : 5 App. Gas. 478 ; 42 
L. T. 810 ; 28 W. R, 7(19. — H.L. (E.). 

Att.-Gen. v. G. E. Ry., discussed. 

Att.-Gen. r. Shrewsbury (Kingsland) Bridge 
Go. (1882) 51 L. J. Oh. 74 *> ; 21 Oh. T). 7.12 : 4(1 
L. T. (187 : 80 W. R. 91(5. — fry. .r. ( post, col. 2090). 

Att.-Gen. v. G. E. Ry. distinguished. 

Guinness r. Lainl Corporation of Ireland (1882) 
22 Ch. L>. 849 : ">2 L. J. Oh. 177 ; 47 L. T. 5 17': 
81 W. R. 841.— (J. A. 

cotton - . L.J. — That case [Aft.- Gen. v. G. A\ 

was essentially different" from the present. 
The G. K. Ry. there was doing something which 
was not strictly wit bin the objects of its incorpora- 
tion. viz., supplying and letting on hire rolling- 
stock to another company, but, as it. was only 
supplied for a railway which could only be 
effectively worked in conjunction with their 
railway, what, they did was for the purpose of 
providing- for the traffic going over both rail- 
ways, which was within their objects. The 
observation of James. L.J. comes only to this, 
that in such a case the directors have and ought 
to have a very large discretion as to the mode of 
attaining the objects of the company. Here 
the application of ihe P>. capital is not for the 
purpose of carrying on the business, but of 
inducing persons to come in and subscribe the 
A. capital with which the company was (o carry 
on the business. — p. 874. 

Att.-Gen. v. G. E. Ry., principle applied. 

L. & X. W. Ry. r. Price (1883) ”>2 L. J. Q. P>. 
754 ; 11 Q. R. lJ. 485, 488.— WATKIN WILLIAMS 
and A. L. SMITH, JJ. 

Att.-Gen. v. G. E. Ry. [it.l.] . 

Adhered to, Small v. Smith (1884) 10 App. 
Oas. 119,129. — u.l. (so.); discussed. Wenlook 
(Baroness) r. River l)ee Co. (1865) 54 L. J. Q. B. 
577 ; 10 App. Gas. 854, 3(31 : 53 L. T. 02 ; 49 J. P. 
773. — H.L. (id.). LORDS ^BLACKBURN, WATSON 
and FITZGERALD. 

Att.-Gen. v. G. E.Jty. 

Applied , Harris r. Do Pinna (1 885-1880) 5(1 
L. J. Oh. 844 ; 83 Ch. I). 238, 254 ; 54 L. T. 38 ; 
50 J. P. 80S . — c rriTTY. J. (affirmed, C.A. cotton, 
BOWES and FRY. L.JJ.) ; Henderson r. Bank of 
Australasia (1888) 58 L. 3. Ch. 197 : 40 Ch. 1). 
170, 178 ; 59 L. T. 856 : 87 W. B. 332.— NORTH. J. ; 
referred to, Shctlield and S. Yorkshire Permanent | 
Building Society r. Aizlewood (1889) 59 L. J. Cli. j 
34 : 44 Ch. D.‘412, 462 : 02 L. T. (578. — STIR- 
LING, J. 

Att.-Gen. v. G. E. Ry., referred to. 

Johns r. Balfour (1889) 5 Times L. B. 389 ; 1 
Megone 191. — Stirling, j. 

Att.-Gen. v. G. E. Ry, 

Discussed, Foster r. L. O. & D. Ry. (1894) 04 
L. J.Q.B. 65 ; f 1895] 1 Q. B. 711, 719; 14 E. 27 ; 
71 L. T. 855 ; 43 W. R. 116.— C.A. HALSBUJiY, 
L.C., ltndlhy and A. l. smith. L.JJ. {see post , 
col. 2087) ; applied , Att.-Gen. r. L. & X. W. By. 
(1899) 09 L. J. Q. B. 26 : [1900] 1 Q. B. 7S : 03 
J. P. 772. — C.A. (set? post , col. 2098). And see 
11 Company,” vol. i., col. 443. 

Colman v. Eastern Counties Ry. (1840) 10 
L. J. Ch. 73 ; 10 Beav. 1 ; 31 Jur. 74 ; 4 
Railw. Oas. 513. — M.R., explained. 

Filder L. B. & S. C. By. (18(53) 1 H. & M. 
489. — wood, wc. 

Colman v. Eastern Counties Ry., referred to. 

East Anglian Bvs. r. Eastern Counties By. 

* 


(1851) 21 L. J. G. P. 23 : 11 C. B. 775 ; 10 Jur. 
219; 7 Bailw. Gas. 150. — c.P. ; Eastern Counties 
By. #\ Hawkes (1855) 24 L. J. Ch. 001 : 5 H. L. 
Gas. 341. 345; 7 Bailw. Gas. 188 \?. B. 009. — 

H.L. ( E.) ( post. col. 2079): Att.-Gen. r. (>. N. By. 
(1800) 29 L. J. Ch. 794: 3 Dr. A 8m. 154 ; V, 
Jur. (N.S.) 1000; 2 L. T. 053 : 8 W. Ii. 556.— 
KINDERSLEY, V.-C. * 

Colman v. Eastern Counties Ry. 

Disti /a/aished. South Wales Bv. r. Bedmond 
(1801) li) 0. B. (N.s.) 075 ; 4 L. T. 019 : 9 W. It. 
80(5. — c.P. : discussed. Bloxham r. Metropolitan 
By. (1808) L. B. 3 Gh. 313. n. ; 17 L. T. 637.— 
Wood, v.-c. (affirmed. L. It. 3 Cli. 337 ; 18 L. T. 
41 : 3 0 W. R. 49o. — L.c.) ; explained. Norton r. 

L. W. By. (1878) 47 L. J. Gh. 859 ; 9 Oh. D. 
023, 032 ; 39* L. T. 25. — M ALINS, V.-C. (affirmed. 
13 Ch. D. 208. — c.A. : post, col. 2083) ; referred 
to, Att.-Gen. G. E. By.' (1879) 48 L.J. Ch. 
428 ; 11 Gh. P. 449, 487. — c.A., r.AGG allay, l..t. 
dissenting (affirmed, H.L., supra, col. 2074). 
And see ki Company,” vol. i., col. 408. 

Greenhalgh v. Manchester and Birmingham 
Ry. ( 1 S38) S L. J. Ch. 75 ; 3 Myl. & Or. 
784 ; 3 Jur. 093 : 1 Bailw, Gas. 68.— 
COTTENIIAM, L.C., discussed. 

Lindsay (Earl) r. G. N. Bv. (1853) 22 L. J. 
Cli. 995 ; 10 Hare 005 ; 17 Jur/ 522 ; 1 \V. B. 257. 
— WOOD, V.-C. 

Salomons v. Laing (1850) 19 L. J. Cli. 225 ; 
12 Beav. 339 ; 11- Jur. 279, 471 ; 0 Bailw. 
Oas. 289, 303. — M.R., referred to. 

East Anglian Bvs. r. Eastern Counties By. 
(1851) 21 L. J. C. i\ 23 ; 11 0. li. 775 ; 16 Jur. 
249 ; 7 Railw. Oas. 150. — C.P. 

Salomons v. Laing, discussed. 

Eastern Counties By. r. Hawkes (1855) 24 
L. J. Gh. 001 ; 5 H. L. Gas. 331, 340 ; 7 Bailw. Cas. 
188 ; 3 W. B. 609.— H.L. (e.). 

Salomons v. Laing, discussed. 

Bussell r. Wake Held Waterworks Co. (1875) 
44 L. J. Gh. 490 ; L. B. 20 E-p 474, 481 ; 32 L. T. 
(>85 : 23 W. B. 887. 

JESS EL, M.R. — Salomons v. Laing can be sup- 
ported on the ground that the bill prayed an in- 
junction to restrain future unauthorised acts on 
the parr, of the defendants, although the fact is 
not. expressly stated in the report. — p. 49(8. 

Munt v. Shrewsbury and Chester Ry. (1850) • 
20 L.J. Ch. 169: 18 Beav. I ; 15 Jur. 26. 

’ — ar.lt., referred to. 

Att.-Gen. r. <>. E. Bv. (1S78) 48 L. J. Ch. 
428: 11 Gh. 1). 449, 487; 40 L. T. 265; 27 
W. B. 759.— c. A., BAGG- ALLAY. L.J. dissenting ; 
affirmed, (1SS0) 49 L. J. Gh. 545 ; 5 App. Cas. 
473 ; 42 L. T. 810 ; 28 W. li. 769.— H.L. (is.). 

Rogers v. Oxford. Worcester and Wolver- 
hampton Ry. (1S5S) 2 De (>. & J. 662. — 
L.JJ., referred to. 

Hare r. L. Ac N. W. By. (1801) 30 L. J. Ch. 
SI 7 ; 2 J. & H. 80 : 7 Jur. (N.S.) 1145.— WOOD, v.-c. 

Rogers v. Oxford, Worcester and Wolver- 
hampton By., discussed. 

Bloxam r. Metropolitan By. (1868) L. B. 
3 Ch. 337, 353 ; 18 L. T. 41 ; 16 W. B. 490.— 
CHELMSFOiiD, l.c. And see tm Company,” vol. i., 
col. 519. 

Filder v. L. B. & S. C. Ry. (1863) 1 FI. &; M. 
489. — V.-C.. discussed. 

Seaton v. Grant (1867) 36 L.J. Gh. 633 ; L. R. 

86—2 
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2 Ch. 459 ; 16 L.T. 758 ; 15AV.B. 602. — MALIK’S, 
v.-c. ; affirmed, l.jj. 

Filder v. L. B. & S. C. By. (ante), referred 
to. r 

Bloxam /-.Metropolitan Rv. (1868) L. B. 3 Oh. 
337, 353; 18 L. T. 41 16 W. B. 490. - 

CHELMSFORD, L.C.^ 

Bloxam v. Metropolitan By., applied. 

Salisbury r. Metropolitan By. (1809) 38 
L. J. Ch. 249; 20 L. T. 72; 17 *\V. B. 144.— 
JAMES, V.-C. 

Bloxam v. Metropolitan By., referred to. 

National Bank of Wales, Jn re. Cory’s Case 
Cl 899) (58 L. J. Ch. 034 ; [1899] 2 Ch. 629,070 ; 81 
L. T. 303 ; 48 AV. II. 99. — c.A. ; affirmed aom. 
Dovey r. Cory (1901) 70 L. J. Ch.-753 : [1901] 
A. G. 477 ; 85 L. T. 257 ; 50 AV. B. 05 ; S Manson 
340. — h.l. (e.). And see. ^Practice/’ ante, 
col. 2500. 

Hoole v. G. W. By. (1867) L. B. 3 Ch. 2(>2 ; 
17 L. T. 153; 10 AV. B. 260. — CAIRNS 
and roLT. L.JJ. 

Referred to, Bloxam r. Metropolitan By. (1868) 
L. R. 3 Ch. 343. n.— wood. v.-c. (affirmed. L. R.3 
Ch. 337 ; 18 L. T. 41 ; 10 \V. B. 490 .— Chelms- 
ford, l.C.) ; distinguished. Ynoi r. O. W. Bv. 
(1870) 39 L. J. ('ll. 562 : 22 L. T. 781 ; 18 W. it. 
825. — JAMES, v.-C. : observations applied. AVood 
r. Odessa Waterworks Co. (1XS9) 58 L. J. Ch. 
628 ; 42 Ch. D. 636, 643 : 37 W. B. 733 ; 1 Meg. 
265 .— sterling, j. 

Norwich Corporation v. Norfolk By. (1855) 
24 L. J. Q. B. 105 ; 4 El. & Bl. 397 : 3 
O. L. It. 519 ; 1 J ur. (N.s.) 344.— Q.B. 

Explained. Eastern Counties ltv. r. Hawkes 
(1855) 24 L. J. Ch. 001 ; 5 H. L. Oak 331, 358 : 7 
Bailw. Cas. 188 : 3 AV. B. 609. — H.L. (E.) ; 
approved- and applied, Bateman r. Ashton-under- 
Lyne Corporation (1858) 27 L. J. Ex. 458; 3 
H. & N. 323, 335 ; 0 \V. B. 829.— EX. ; beam well. b. 
dissenting ; diseased, Taylor r. Chichester and 
Midhurst By. (1867) 36 L. J. Ex. 201 ; L. B. 2 
Ex. 350, 371 . — F.x. OH. ; b LACK BURN and WILLES, 
JJ. dissenting ( and see pout, col. 2080) ; Riche r. 
Ashbury Bv. Carriage and Iron Co. (1874) 43 
L. J. Ex. 177; L. B. 9 Ex. 224, 289. — EX. CH. 
(reversed, see post , col. 2081). 

Bagshaw v. Eastern Union By. (1850) 19 
L. J. Oh. 410 ; 2 Mac. & G. 389 ; 2 H. k Tvv. 
201 ; 14 Jur. 491 ; 6 Bailw. Cas. 169. — 
COTTENIIAM, L.C. 

Referred to , East Anglian It vs. r. Eastern 
Counties By. (1851) 21 L. J. C. P. 23; 11 O. B. 
775 ; 16 Jur. 249 ; 7 Bailw. Cas. 150. — c.P. ; not 
applied, Hawkes r. Eastern Counties Bv. (1852) 
1 De G. M. & G. 737 ; 20 L. J. Ch. 243 ; 10 Jur. 
1051 ; 7 Bailw. Gas. 216. — ST. LEONARDS, L.c. 
(see post, col. 2679) : referred to, Shrewsbury and 
Birmingham Bv. r. li & N. W. It\. (1857) 26 
L. J. Ch. 482 ; 6 H. L. Cas. 113 ; 3 Jur. (N.S.) 
775. — H.L. (E.). 

East Anglian Eys. v. Eastern Counties By. 
(1851) 21 L. J. C. P. 23 ; 11 C. B. 773 ; 16 
Jur. 249 ; 7 Bailw. Cas. 150. — C.P., applied.. 

MacGregor i\ Dover and Deal By. (1852) 22 
L. J. Q. B. 69 ; 18 Q. B. 618, 631 ; 17 Jur. 21 ; 7 
Bailw. Cas. 227. — EX. CH. 

East Anglian Eys. v. Eastern Counties By., 

not applied. 

Hawkes v. Eastern Counties Bv. (1852) 1 
De G. M. & G. 737 ; 20 L. J. Ch. 243 ; 16 Jur. 


1051 ; 7 Bailw. Cas. 216. — L.c. ; affirmed, H.L. 
(post, col. 2679). 

ST. LEONARDS. L.C.— Those [Mae G rep or v. 
Dover and Deal By. (supra). East Anglian Jigs. 
v. Eastern Counties 22//., and Eagshato V. Eastern 
Union Iiy. [supra, col. 2677)] were all cases in 
which the companies were beyond all doubt 
exceeding their powers, and the parties con- 
tracting with them must be presumed to have 
had notice of the illegality. Those cases, there- 
fore, have no bearing on the present. — p. 759. 

East Anglian Eys. v. Eastern Counties Ey. 

Referred to, Shrewsbury and Birmingham By. 

L. k N. AV. By. (1857) 26 L. J. Ch. 482; *6 
H. L. Cas. 113 : 3 Jur. (x.e.) 775.— CRAN WORTH, 
l.c. : applied, Bateman r. Ashton-under-Lyne 
Corporation (1857) 27 L. J. Ex. 458 ; 3 H. k N. 
323 ; 6 AV. B. 829. — ex. : not applied , Bateman 
r. Green ( 186 / j lr. 11. 2 0. Jj. 16 b.— Q. b. ; dis- 
cussed, Taylor r. Chichester and Midhurst By. 
(1867) 36 L. J. Ex. 201 ; L. B. 2 Ex. 356.— EX. 
CH. (See judgment of BLACKBURN. J., who 
dissented, and see post, col. 2080.) 

East Anglian Eys. v. Eastern Counties Ey. 

Applied. L. B. & 8. C. Bv. r. L. k S. AV. By. 
(1859) 28 L. J. Ch. 521 : 4 De G. «!c J. 362 ; 5 
Jill*. (N.s. ) XU1 ; 7 AV. B. 591. — L.C. and L.J. ; 
referred to. Hammersmith and City Bv. v. Brand 
(1869) 38 L. J. Q. P>. 265; L. lb 4 II. L. 171, 
IN9: 2 L L. T. 238; 18 \V. U. 12 .— tt.l. (e.) 
(J.oiiD cairns dissenting) : Driver r. Kingston 
Highway Board (1871) 24 L. T. 480, 485. — i<:x. ; 
applied. Ashburv Bv. Carriage and Iron Co. r. 
Riche (1875) 44 I,. J. Ex. 185 : L. B. 7 H. L. 653, 
694 ; 33 L. T. 451 ; 24 \V. B. 794.— H.L. (E.). 

East Anglian Eys. v. Eastern Counties Ey., 

referred- to. 

Evershed r. L. & N. AV. Bv. (1877) 47 L. J. 
Q. B. 284 : 3 Q. B. L) # 134, 141 ; 37 L. T. 623 ; 
26 AV. lb 863. — c.A. ; affirmed nom. L. A N. AV. 
By. r. Evershed (1878) 48 L. J. Q.*B. 22: 3 
App. Cas. 1029 ; 39 L. T.*!l06. — H.L. (e.). 

East Anglian Eys. v. Eastern Counties Ey., 

commented- on. 

Att.-Gen. G. E. Ey. (1879) 11 Ch. D. 449 ; 
48 L. J. Ch. 429 ; 40 L. T. 265 ; 27 \V. B. 759.— C.A. 
JAMES and BRAMWELL, L.JJ., BACK* ALLAY, L.J. 
dissenting ; affirmed, (1880) 49 L. J. Ch. 545 ; 5 
App. Cas. 473 ; 42 L. T. 810 ; 28 \V. B. 769.— 
H.L. (li.). 

bramwell, L.J. — I was counsel for the plain- 
tiff in the latter case [East Anglian Bys. v. 
Eastern Counties By.~\. I know of none at 
common law before it in which a trace of this 
doctrine is to be found, and certainly, I was 
never more surprised than at that decision — a 
decision that proceeded on grounds which, with 
all respect be it said, were erroneous, and led, as 
I believe they have in other cases, to an erroneous 
result. The mistake was in not distinguishing 
that many of the provisions of Acts of Parliament 
constituting companies are not provisions as 
between the companies and the public, but 
agreements among the shareholders inter se 
which constitute their agreement of partnership, 
their instrument of settlement. — p. 501. 

* 

MacGregor v. Dover and Beat Ey. (1852) 

22 L. J. Q. B. 69; 18 Q. B. 618 ; 17 Jur. 

21 ; 7 Bailw. Cas. 227. — EX. CH. 

Eot applied , Hawkes r. Eastern Counties By. 
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(1852) 1 De G. M. & G. 7:17, 759 ; 20 L. J. Ch. 
248; 10 Jur. 1051; 7 Eailw. Gas. 210.— ST. 

LEONARDS. L.c. (see post) ; applied, Bateman v. 
Ashton-under- Lvne Corporation (1.858") 27 L. J. 
Ex. 458; 3 H/& N. 323; (5 W. E. 829.— EX. 
(BRAMWELL, B. dissenting) ; not applied, Bate- 
man r. Green (1807) Ir. E. - C. L. 100. — q.b. 

MacGregor v. Dover and Deal By., discussed 
and approved. 

South. Wales By. v. Bedmond (1801) 10 0. B. 
(N.S.) 675 ; 4 L. T. 019 : 9 W. E. 806.— 
C.P., referred to. 

Tavlor v. Chichester and Midhurst Ey. (1867) 
36 L? J. Ex. 201 : L. E. 2 Ex. 350, 884.— EX. CH. 
See judgment of BLACKBURN. J., who with 
willes, J., dissented from the majority. And 
see post, col. 2080. 

Hawkes v. Eastern Counties By. (1852) 1 
De G. M. cN G. 737 ; 22 L. J. Ch. 77 ; 16 
Jur. 1051 ; 7 Eailw. Gas. 188 ; 1 \V. H. 
25, 41. — ST. LEONARDS. L.C. 

Applied , Ffookfi r. S. W. lly. (1853) 1 Sm. &Q. 
142 ; 17 Jin*. 305 : 1 W. II,. 175.— KIND ERSLKY. 
V.-C. ; approved . Shrewsbury and Birmingham 
tty. r. L. & N. "W. Ey. (1853) 22 L. J. Gh. 082 : 

4 De G. M. & G. 115; 17 Jur. 845.— knight 
BRUCE and turner, l.j.t. : referred to, Lindsey 
(Earl) r. G. N. Ey. (1853) 10 Ilare 005 ; 22 
L. J. Gh. 995 ; 17 Jur. 552 ; 1 W. E. 527.-— Woo©, 

V. -C. 

Hawkes v. Eastern Counties By., affirmed 
•i mm . Eastern Counties By. v. Hawkes (1855) 24 
L. J. Gh. 001 ; 5 II. L. Gas. 331 ; 7 Eailw. Gas. 
188; 3 \\\ E. 009.— ILL. (e.). 

Eastern Counties By. v. Hawkes, approved. 
Bateman v. Ashton-under-Lyne Corporation 
(1858) 27 L. J. Ex. 458 : 3 IT. & N. 323, 337 ; 6 

W. II. 829. — EX. (b ram well, u. dissenting): 
Taylor r. Chichester and Midhurst Ey. (1870) 39 
L. J. Ex. 217 ; L. II. 4 FT. L. 628, 042 : 23 L. T. 
659.— h.l. (e.). 

Eastern Counties* By. v. Hawkes, referred to. 
Ashbury Eailway Carriage and Iron Co. r. 
Eiche (1875) 44 L. J. Ex. 185 ; L. R. 7 H. L. 
653, 093 ; 33 L. T. 451 ; 24 W. E. 794.— H.L.(B.); 
Att.-Gen. v. G. E. lly. (1879) 48 L. J. Ch. 429 ; 
11 Ch. D. 449, 487 ; 40 L. T. 205 ; 27 W. E. 759. 
— C.A. ; bag GAL LAY, L.J. dissenting. 

Webb v. Direct London and Portsmouth By. 

(1851) 20 L. J. Ch. 500 : 9 Hare 129.— TURNER, 
V.-C.; reversed, (1852) 21 L. J. Ch. 337; 1 
De G. M. & G. 521 ; 10 Jur. 323. — KNIGHT 
BRUCE and CRAN WORTH, L.JJ. 

Webb v. Direct London and Portsmouth By., 

explained. 

Stuart r. L. & N. \V. Ey. (1852) 21 L. J. Ch. 
450 ; 1 De G. M. & G. 721, 732 ; 10 Jur. 531.— 
KNIGHT BRUCE and CRAN WORTH, L.JJ.; reversing 
15 Beav. 524.— ROMILLY, M.R. 

Webb v. Direct London and Portsmouth By. 
and Stuart v. L. & N. W. By., commented 
on. 

Hawkes r. Eastern Counties Ky. (1852) 22 
L. J. Ch. 77 ; I De G. M. & G. 737. 757 : 10 Jur. 
1051 ; 7 Eailw. Cas. 188 ; 1 W.' E. 25, 41.— 
ST. LEONARD?, L.c. ; and S. O. nom. Eastern 
Counties 3?y. r. Hawkes (1855) 24 L. J. Ch. 001 ; 

5 H. L. Cas. 331, 351 ; 7 Eailw. Cas. 188 ; 3 W. E. 
609.— H.L. (e.). 


Webb v. Direct London and Portsmouth By. 
and Stuart v. L. & N. W. By. 

Referred to, Shrewsbury and Birmingham lly. 
r. L‘. & N. W. Ey. <1K53) 22 L. J* Ch. 682 ; 4 
De G. M. & G. 115; 17 Jur! 845.— KNIGHT 
BRUCE and turner, JJ. : impugned, Preston r. 
Liverpool, Manchester and Newcastle Kv. (1850) 
25 L. J. Ch. 421 ; 5 II. L. Ci^s. 005 ; 2 jur. (N.S.) 
241 ; 4 \\\ E. 383. — ILL. (E.) : refereed to, 
Tiverton and North Devon Ey. v. Loosemore 
(1884) 53 L. J. Ch. 812 ; 9 App. Cas. 480, 491 ; 
50 L. T. 637 ; 32 W. E. 929 ; 48 J. P. 372.— 
H.L. (E.). 

Gage v. Newmarket By. (1852)21 L. J. Q. B. 
398 ; 18 Q. B. 457 : 10 Jur. 1136 ; 7 Eailw. 

• Cas. 108 .— Q.b. ; and Gooday v. Colchester 
and Stour Valley By. (1852) 1 7 Beav. 132. 
— ROMILLY, M.R., discussed. 

Hawkes r. Eastern Counties lly. (1852) 22 L. J. 
Ch. 77 : 1 De G. M. & G. 737, 758 ; 10 Jur. 1051 ; 7 
Eailw. Cas. 188 ; 1 W. E. 25, 41. — ST.jLEONARDS, 
L.C. 

Gage v. Newmarket By., referred to. 

Eastern Counties Ey. r. Hawkes (1855) 24 L. J. 
Ch. 001 ; 5 H. L. Cas. 331, 351 ; 7 Eailw. Cas. 188 ; 
3 W. E. 009. — ill. (e.) ; Taylor •/*. Chichester 
and Midhurst Ey. (1807) 30 L. J. Ex. 201 ; L. E. 
2 Ex. 350. — EX. CH. (reversed, see post) ; 
Hammersmith and City Bv. v. Brand (1869) 38 
L. J. Q. B. 205 ; L. Li. 4 1EL. 171, 189 ; 21 L.T. 
238? 18 W. II. 12.— H.L. (E.) ; LORD CAIRNS 
dissenting. 

Taylor v. Chichester and Midhurst By., 4 
H. & C. 409 ; 14 L. T. 437.— EX. ; reversed , (1807) 
36 L. J. Ex. 201 ; L. K. 2 Ex. 350 EX. CH., 
BLACKBURN and WILLES, JJ. dissenting; the 
latter derision reversed (1870) 39 L. J. Ex. 217 ; 
L. E. 4 H. L. 628 ; 23 L. T. 057.— H.L. (E.). 

Taylor v. Chichester and Midhurst By., not 

applied. 

Guest v. Poole and Bournemouth Ey. (1870) 
39 L. J. O. P. 329 ; L. E. 5 C. P. 553 ; 22 L. T. 
589; 18 W. E. 830.— C.P. 

Taylor v. Chichester and Midhurst By. 

Referred to, Driver v. Kingston Highway 
Board (1870) 24 L. T. 480. — EX. ; Att.-Gen. c. 
G. E. Ev. (1879) 48 L. J. Ch. 429; 11 Ch. D. 
449, 48 7 ; 40 L. T. 265 : 37 W. E. 757.— C.A. ; 
BAGGALLAY, L.J. dissenting (C.A. affirmed, (1880) 
49 L. J. Ch. 545 ; 5 App. Cas. 473. — H.L, (E.), 
see supra , col. 2074): South City Mailcet Co., In re, 
Bergin, Ex parte (188J) 13 L. E. Ir. 245. — 
C II ATTERTON, V.-C. 

Att.-Gen. v. G. N. By. (1860) 29 L. J. Ch. 
794 : 1 Dr. & Sm. 154 ; 0 Jur. (N.S.) 1000 ;. 
2 L. T. 653 ; 8 \V. E. 556.— KIND ERSLEY, 
V.-C., referred to. 

Norton r. L. & N. W. Ky. (1878) 47 L. J. Ch. 
859 ; 9 Ch. D. 023, 632 ; 39 L. T. 25.— MAL1NS, 
v.-C.; affirmed, C.A. (see post, col. 2683). 

•Att.-Gen. v. G. N. By., discussed. 

Att.-Gen. r. G. E. Ey. (1879) 11 Ch. D. 449 ; 
48 L. J. Ch. 429 ; 40 L. T. 265 ; 27 W. E. 759.— 
C.A. ; affirmed, H.L. (E.) (see supra, col. 2674). 

JAMES, L.J. — According to Att.-Gen. v. 
G. JV. lly., the Court must exercise its dis- 
cretion, and the Att.-Gen. ought to exercise his 
discretion as to whether a sufficient case is made 
out for the interference of the Court. We do 
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not. mean, to contend that any technical violation 
would do, we admit rliat it must be such as the 
Att.-Gen. in his discretion first of all. and the 
Court, in, its discretion afterwards, thinks of 
sufficient, magnitude to warrant an injunction. 
— p. 4:72. 

bag (4 a llay, l.j. (disse/ifiny ). — I am unable to 
distinguish this case in principle from that of 
Att.-Cen. v. (r. 3* It if. decided by Kindersley, 
V.-C.. eighteen years ago, and the authority of 
which lias never, to iuy knowledge, been 

questioned The law and the practice in 

this respect were declared by the V.-C. in the 
following terms, in which I entirely agree : 
ik Wherever the interests of the public are damni- 
fied by a company, established for any particular 
purpose by Act of Parliament, acting illegally 
and in contravention of the powers conferred 
upon it, I conceive it is the function and duty of 
the Att .-Cecil, to protect, the interests of the 
public by an information." — p. 500. 

BRAMWELL, L.J. — 111 Att.-Ce/l. V. B. X.Jtjf. it 
was said that where, in the case of injury to 
private interests, it would be competent for an 
individual to apply for an injunction to restrain 
a company from using its powers for purposes 
not warranted by the Acts creating it, it is com- 
petent to the Att.-Gen., in case of injury to 
public interests from such a cause, to tile an in- 
formation for an injunction. Hut. I ask. with 
sincere respect for rlie learned judge, what is the 
similarity of or analogy between the two oa^es. 
and what is the injury to public interests in such 
a case i How is the public injured, or any class 
of it p. 501- 

Riche v. Ashbury Ry. Carriage and Iron Co. 

(1874) 43 L. J. Ex. 177 ; L. It. 9 Ex. 224. 

— EX. OH., discussed. 

Gibson r. Barton (1875) 44 L. J. M. C. 81 : 
L. R. 10 Q. B. 329. HH 7 : 32 L. T. 31)0 23 W. It. 
850. — Q.B. ; QUAIX. J. dissent in if. 

Riehe v. Ashbury Ry. Carriage. &c. Co. v. 
Ashbury, rerrrsrd now. Ashbury Ry. Carriage 
and Iron Co. v. Riche (1875) 44 L. J. Ex. 185 ; 
L. R. 7 H. L. 053 : 33 L. T. 451 ; 24 W. R. 794.— 
H.L. (E.). 

Ashbury Ry. Carriage, &c. Co. v. Riche. 

Riseussed, Mope r. International Financial 
Society (1870) 40 L. J. Oh. 200 ; 4 Oh. D. 327, 
340 : 35 L. T. 924 ; 25 W. R. 203. — C.A. : e,e pi ai ned 
and- applied^ Oreo r. Somervail (1879) 4 App. 
Gas. 648, 007. — H.L. (8C.) : considered. Chnpleu r. 
Brunswick Benefit Building Society (1880) 49 
L. J. 0. P. 790 ; 5 0. P. D. 331, 335 : 42 L. T. 
741 ; 29 W. R. 153.— Coleridge, c.J. (reversed 
in part, post) : referred to. Chapleo r. Brunswick 
Benefit Building Society (1881) 50 L. J. Q. B. 
372 ; 0 Q. B. lb 090, 71 1 ; 4-1 L. T. 449 : 29 W. R. 
529. — C.A. : B RAM WELL. L.J. doubting (reversing 
in part S. G., supra). 

Ashbury Ry. Carriage, &c. Co. v. Riche, 

di at \ up ui shed. 

West of England Bank, In re. Booker. Ex parte 
(1880) 14 CLl D. 317 : 49 L. ,]. Ch. 4o0'; 42 L. T. 
019 ; 28 W. R. 809. 

MALI NS. V.-C. — In Ashbury Jly. Carriaye, AV., 
Co. v. Riche, the transaction was not binding on 
the other shareholders, because it was embarking 
in a totally different business. The company was 
constituted to build railway carriages at Bir- 
mingham, and the directors took 1 lie capital and 


used it in making a railway in Belgium. It was 
decided not only that it was not within their 
power, but that no acquiescence of the share- 
holders in what was dune would bind them. 
But this was the act of the directors, who have 
only such powers as the shareholders confer on 
them, and they have conferred on the directors 
the power of conducting every kind of banking 
business. — p. 321. 

Ashbury Ry. Carriage. &c. Co. v. Riche, 

referred to. 

Dronlield Silkslono Goal Co., In re (18S0) 50 
L. J. Ch. 387 ; 17 Ch. D. 70, 83 : 44 L. T. 361 ; 

29 W. R. 708.— JESSE L, ALE. (reversed, C.A.) ; 
German Date Coffee Co., In re (1882) 51 L. J. 
Ch. 504 : 20 Ch. D. 109, ISO; 40 L. T. 327; 30 
W. R. 717. — KAY, J. (affirmed, C.A.). 

Ashbury Ry. Carriage, &c. Co. v. Riche. 

Risen sued. Guinness r. Land Corporation of 
Ireland (1882) 52 L. J. Ch. 177 ; 22 Ch. D. 349, 
357 ; 47 L. T. 517 : 31 W. R. 341.— CHITTY, J., 
and C.A. cotton and BOWEN, L.JJ. ; L. & N. W. 
lty. r. Price (1883) 52 L. J. Q. B. 754 ; 11 Q. B. D. 
485. 4 89. — q.B.n. ; applied. Ashbury r. Wat- 
son (1884) 54 L. J. Ch. 12 ; 28 Ch. lb 56, 01 : 51 
Ij. 1 . 7 t»i ». — KAY, J. : and (i 885) 54 1 ,. J. Ch. 085 ; 

30 Ch. Lb 370. 381 ; 54 L. T. 27 ; 33 W. R. 882.— 

C.A. ESHER. BAG GAL LAY and PRY, L.JJ. ; 

Poo sale red, South Durham Brewery Go., In re 
(1885) 55 L. -I. Oil. 179 : 31 Ch. I). 201. 209 : 53 
L. T. 92N : 31 W. R. 120. — C.A. LIND LEY, FRY 
ami lobes. L.JJ. : referred to. Howard r. Patent 
Lvory Manufaerui'ing Go.. Patent Ivoiy Manu- 
facturing Go., In re (J888) 57 L. J. 01 1 . 8/8 ; 38 
Ch. Ib 150, 1(59 : 58 L. T. 395 : 30 W. R. 801.— 
KAY, J. And see COMPANY,” vul. i.. col. 441. 

Bostoek v. North Staffordshire Ry. (1855) 
24 L. J. Q. B. 225 ; 4 El. & III. 798 : 3 
0. Ik R. 1027; 1 ihw. (N.S.) 921.— Q.B. ; 
ERLE. J. dissent kiy ; S. C., 3 8m. & (4. 283, 
appro red. 

m Bostoek r. North Staffordshire Ry. (1850) 25 
L. J. Ch. 325 : 5 De G. A 8m. 584 ; 2 Jur. (n.s.) 
248 ; 4 W. R. 33 0 . — ST IT ART, V.-C. 

Bostoek v. North Staffordshire Ry.. dis- 
cussed. 

Norton r. L. N. W. Ry. (1878) 47 L. J. Ch. 
859 ; 9 Ch. D. 023, 080 ; 39 L. T. 25.— MALINS, 
v.-C. ; affirmed, (1879) 13 Cli. D. 208 ; 41 L. T. 
129 ; 28 W. R. 1 73.— C.A. 

Bostoek v. North Staffordshire Ry., con- 
sidered. 

Mulliner r. Midland Rv. (1879) 11 Ch. lb 611 ; 
48 L. J. Ch. 258 : 40 L. T. 121 ; 27 W. R. 330. 

JESS EL, M.R. — It is, moreover, a mistake to sup- 
pose that they themselves [the railway company] 
have- the ordinary rights of proprietors in every 
respect to use the lands. Their rights, no doubt, 
are limited, though it is not necessary to state 
the exact limits. That point came before the 
i Court of Q. B., in Rostock v. A'orth Stalfordshire 
Ry., which is not really distinguishable from 
the present case. It has been reported, once 
before Stuart, V.-C., and also before the Court 
of Q.B. There the majority of the Court of 
Q.B. were clearly of opinion, ttypugh the words 
there were “ for the purposes of tiiis and for 
no other purpose, v which words as I said before, 
are implied without being expressed, that the 
company could not use the land except for the 
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purposes of the Act. They hud not the ordinary 
rights of ordinary proprietors but the Legislature 
empowered them to acquire and hold and use 
the lands merely for the special purposes of the 
Act. — p. 022. 

Bostock v. North. Staffordshire By., dis- 

tinquislied . 

Foster /*. L. C. A D. Uv. (1894) [1895] 1 Q. B. 
711 ; 0-1 L. J. Q. li. 05 : U It. 27 ; 71 L. T. 855 ; 
-13 W. R. 110.— c. A. 

LORD MALSBURY. — As to Unstuck v. North 
Staffords// i re Tib/., it seems to me that the rights 
of the adjoining proprietor in that case were, 
rightly or wrongly, supposed to rest on the 
peculiar words ol : the statute. — p. 717. 

Bindley, l.J. — I f the plain tiff is well founded 
in his allegation that the railway company have 
exceeded tlieir powers, and that he is damnified, 
then the authorities on which lie relies entitle 
him to relief, although no right peculiar to him 
is infringed. J think Bostock v. North Stafford - 
sh ire By . goes lhat length, and there are 
certainly cases to be found before Lord Eldon 
and Lord Gottenham in Chancery which sanction 
that purpose. — ]*. 719. 

A. l. smith. L.J. to the same effect. 

Norton v. L. & N. W. Ey. (1878) 47 L. J. Ch. 
859 ; 9 Ch. D. 623 ; 39 L. T. 25 . — m ALINS, V.-CJ. ; 
affirmed with a slight variation. (1879) 18 (Jhs D. 
26S ; 41 L. T. 429': 28 W. 11. 173.-C.A. 

Norton v. L. & N. W. Ey., considered. i 

Bobbett r. S. E. llv. (1882) 51 L. J. Q. B. 1(51 ; 

9 Q. B. D. 424, 429 ; 46 L. T. 81 ; 46 J. P. 823.— 
DENMAN, J. 

Norton v. L. & N. W. By, [47 L. J. Ch. 859], 
explained. 

Bonner r. 0. W. Ey. (1883) 24 Ch. I). 1 ; 48 
L. T. 619 ; 32 W. 11. 190 ; 47 J. P. 580.— C.A. 
BAG GALL AY, BINDLEY and FRY, L.JJ. See 

Easements and Prescription,” vol. 1., col. 
812. • 

* 

Norton v. L. & N. W. By., referred to. i 

Bay ley r. C. W. By. (1884) 26 Ch. I). 434, 
450 ; 53 L. T. 337.— C.A. COTTON, Bowen and 
FRY, L.JJ. 

Norton v. L. C. & 3). By., ratio decidendi 
disapproved. 

Foster v. L. C. & J). llv. (1894) [1895] I Q. B. 
71 1 ; 64 L. J. Q. B. 65 ; 14 11. 27 ; 71 L. T. 855 ; 
43 W. 11. 116. — C.A . 

lord IJALSBURY. — it is admitted that in this 
case there is no private nuisance. Ho it comes 
back to this, that there must be some express 
language of the statute or some covenant implied 
in the statute that nothing shall be done which 
shall render the use of the property taken in- 
convenient or annoying to the adjoining property. 
For that proposition I think we have complete 
absence of authority. The only case that I re- 
member which runs in the other direction is 
Norton v. L. £ N. IK By., which was in respect 
of a board put up by a railway company to prevent 
the acquisition of light by the owner of a house 
near tlieir line. Whether that case lias been 
approved of or not, T am bound to say for myself 
that if the proposition to which I have referred 
was necessary to the decision I should entirely 
disagree with it, and when the matter came 
before the C.A. afterwards it is clear that that 
point never was approved of at all,— p. 717. 


BINDLEY, L.J.— 111 that case [Norton v. L. $ N. 
IF. J?//.] Malins, V.-C. went to the length of say- 
ing that a railway company were exceeding their 
powers when they put up a hoarding to obstruct 
a neighbour’s light. I must say I cannot follow 
that at all. It appears to me to be contrary to 
sound principle. It is certainly not warranted 
by any other decision in the books, and it is in 
my opinion quite inconsistent with other de- 
cisions. Although that decision of Malins, Y.-C. 
was affirmed on appeal, it was affirmed on different 
grounds. — p. 721. 

A. l. SMITH, L.J. to the same effect. 

Norton v. L. & N. W. By. 

^Discussed , Marshall r. Taylor (1895) 64 L. J. 
Ch. 416 ; JAS95] 1 Ch. 641 ; 12 E. 31.0 ; 72 L. T. 
67(). — C.A. LORD HALSBURY', BINDLEY aild A. L. 
SMITH, L.JJ. (see “LIMITATIONS (STATUTES 
OF),” ante, col. 1600) ; dixtinyuished , Littledale 
/■- Liverpool College (1899) 69 L. J. Ch. 87 ; 
[1900] 1 Ch. 19 ; 81 L. T. 564 ; 48 W. It. 177.— 
C.A. BINDLEY, ALE., SIR F. JEUNE and ROMER, 

l.jj. (see 41 Limitations (Statutes of),” 
ante , col. 1601) ; explained and not applied, 
M’Evoy /*. (4. N. (Ireland) Ey. (1898) [1900] 
2 Ir. It. 325, 335. — q.b.D. ; affirmed. (1899). — C.A. 
ASHBOURNE, L.C., FITZGIBBON, WALKER and 
HOLMES, L.JJ. 

Norton v. L. & N. W. By. and Marshall v. 
Taylor (supra), discussed. 

Midland Ey. r. Wright (19ol) 70 L. J. Ch. 
411 ; [1901] 1 Ch. 738 ; 84 L. T. 225 ; 49 W. E. 
4/4. 

BYRNE, J. — Then, turning to the questions 
arising from the fact of one of the parties to 
the dispute being a railway company, I may say 
in the first place that in my opinion the land in 
question is not superfluous land, and I think 
that Metropolitan District By. and Cosh , In 
re (1880) 13 Ch. D. 607 [see “Lands Clauses 
Act,” ante, col. 1555] establishes this, notwith- 
standing a certain doubt which was expressed by 
Baggallav, L.J., in that case. £ think, further, 
it is established by Norton v. L. N. W. By. 
(in that case, however, perhaps the opinion of 
the C.A. on the point was not necessary for the 
decision of the case), and by Bohbctt v. S. E. By. 
( posf ), and by the observations of Liudley 
and A. L. Smith, L.JJ., in Marshall v. Taylor , 
as to the effect of Norton v. L. N. W. By., 
that a title may be acquired by possession by 
a stranger to the land of a railway company 
even though not superfluous land, and, therefore, 
land which the railway company could not sell 
or dispose of. ... It is true that the cases 
establishing the proposition I have last men- 
tioned, having reference to railway companies, 
deal with laud situate laterally to the companies’ 
works, and not to land over a tunnel. — p. 415. 

Bobbett v. S. E. By. (1882) 51 L. J. Q. B. 

1 61 ; 9 Q. B. 1). 424 ; 46 L. T. 31 ; 46 J. P. 823. 
—-DENMAN, J. ; affirmed on question of evidence, 
W. N. (1882) 92.— C.A. JESSEL, JVI.R.,' BINDLEY 
and BOWEN, L.JJ. 

Bobbett v. S. E. By. 

Referred to, Duffy’s Estate, In re (1896) [1897] 
1 Ir." It. 307 .— robs. J. (affirmed, (1897).— C.A.) ; 
discussed, Midland Ey. v. Wright (1901) 70 L. J. 
Ch. 411 [1901] 1 Ch. 788 (supra). 
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Mulliner v. Midland Ry. (1879) 48 L. J. Ch. 
258 ; 11 Ch. D. (ill ; 40 L. T. 121 ; 27 
W. R. 380 . — jessel, M .m.., followed. 

Metropolitan District Ry. and Cosh, In re 
(1880) 49 L.U. Ch. 277 ; 13 Ch. D. G07, 612 ; 42 
L. T. 73 ; 28 W. R. 685 ; 44 J. P. 393.— C.A. : 
BAGGALLAY, L.J. doubting. 

Mulliner v. Midland Ry., distinguished. 

Ware v. L. B. & 8. C. By. (1883) 52 L. J. Ch. 
198 ; 47 L. T. 541 ; 31 W. R. 22S. 

pearson, J. — In Mulliner's case what the 
company attempted to sell was the piece of land 
lying under one of the arches which supported a 
part of the station, and which was to all intents 
and purposes, therefore, a part of the works of 
the company which they required to keep for 
their own absolute use. What the M.41. decided, 
if I am to put it into plain and simple language, 
was, I think, practically this — that you could 
not in a case of that kind sell the floor of your 
house, keeping the roof only. The reason he 
gave in that case was that, if you wanted to 
repair the crown of the arch, it would be neces- 
sary to put a scaffolding under the arch, and 
upon this very piece of land which had been 
attempted to be sold. I need not say also that 
in that case there were other grounds for 
deciding as he did which would have disposed 
of the case without going into the question of 
law at all. But I cannot think that that is any 
precedent, or forms any principle for tlio present 
case and to say that when a railway 

company have a field on one side of the boundary 
wall for which they have no use, and which, if 
they do not sell it, will vest in the adjoining 
landowner, they must retain so much land on 
the further side of their boundary wall as will 
lie between that wall and a line drawn vertically 
from the footings of the wall, would be to give a 
most mischievous decision. — p. 200. 

Mulliner v. Midland Ry. 

Principle explained and applied. Ayr Harbour 
Trustees t\ Oswald (1883) 8 App. Cas. 623, 635. 
— H.L. (SC.). LORDS BLACKBURN, WATSON and 
Fitzgerald ; considered , Bayley r. G. W. Rv. 
(1884) 26 Ch. D. 434, 450 ; 51 L. T. 337.— C.A. 
COTTON, BOWEN and FRY, L.JJ. ; referred to, 
Stevens r. Metropolitan District liy. (18S5) 54 
L. J. Ch. 737 ; 29 Ch. D. CO, 64 ; 52 L. T. 832 ; 33 
W. R. 531. — CHITTY, j. (reversed, (1885).— C.A. 
BAGGALLAY, BOWEN and FRY, L.JJ.) ; explained, 
Grand Junction Canal Co. r. Petty (1888) 57 

L. J. Q. B. 572 : 21 Q. B. D. 273, 275 ; 59 L. T. | 
767 ; 86 W. R. 795 ; 52 J. P. 692.— C.A. ESHER, 

M. E., LINDLEY and LOPES, L.JJ. 

Mulliner v. Midland Ry., discussed and not 
applied. 

Gonty and Manchester, Sheffield and Lincoln- 
shire Ry., In re (1896) 65 L. J.Q. B. 625 : [1896] 

2 Q. B. 439 ; 75 L. T. 239 ; 45 W. R. 83.— c.A. 
ESHER, M.R., A. L. SMITH and RIGBY, L.JJ. 

A. L. smith, l.j. — U pon the question whether 
the company have any power in law to grant, a 
perpetual right of way over the piece of land 
they have taken, reliance was placed upon 
Mulliner v. Midland By. I do not think that 
that case has any application to the questions 
now before the Court. If the case decided that 
a railway company have no power to give a 
right of way under an archway through a rail- 
way embankment, I could not agree with it. 


It seems perfectly obvious that there may be 
cases in which a railway company could grant 
a right of way of that kind, and, therefore, I 
think that Sir G. Jessel, M.R., never intended 
to lay down the law in that way. — p. 630. 

RIGBY, L.J. — I conceive that the decision of 
Sir G. Jessel, M.R., in that case [Mulliner v. 
Midland By.] was in accordance with the law, 
and I am not aware that its correctness has 
ever been seriously disputed. Ho doubt attempts 
have been made, as in the present case, to extend 
the effect of the decision beyond what was in- 
tended by the M.R., and such attempts have 
failed. His decision was that a piece of land 
acquired by a railway company under their Act 
for the purposes of their railway, and used for 
the purposes of a railway-station, could not be 
alienated by them except under the authority 
of Parliament. That is undoubted law. Sir G. 
Jessel, M.R., then went a step further, and said 
thar the company were not only unable to 
alienate the land, but were also unable to create 
a perpetual right of way over it. It seems to 
me that that is a reasonable deduction to draw 
from the other proposition, that the company 
could not alienate. That, I believe, is all that 
was decided in that case, and the decision, 
therefore, has no application to the case now 
before us. — p. 631. 

* Mulliner \\ Midland Ry., referred to. 

Caledonian liy. r. Turcan (1897) 25 Ret tie 
7. — ct. of SESS. (affirmed, (1898) 67 L. J. P. U. 
69: [1898] A. C. 256. — ■H.L. (sc.)): Thames 
Conservators r. Southwark and Vauxball Water 
Co. (1897) 13 Times L. R. 155.— MATHEW. J. ; 
L. & H. \V. Ry. r. Runcorn Rural Council (1897) 
67 L. J. Ch. 23 : [1898] 1 Oil. 34 ; 77 L. T. 485 ; 
46 IV. li. 121; 62 ,J. 1*. 9.— STIRLING, J. ; 
(affirmed, (1898) 67 L. J. Ch. 324; [1898] 1 Ch. 
561 : 78 L. T. 343 : 46 W. K, 484 : 62 J. P. 642. 
— C.A.): M'Evoy r. G. N. (Ireland) Ry. (1898) 
[1900] 2 Ir. li. 325, 336. — Q.B.D. ; (affirmed, 
(1899). — c.A.) ; Manchester, Sheffield and 
Lincolnshire Ry. v. Anderson (1898) 67 L. J. Ch. 
568 ; [1S98] 2 Ch. 394, 402 ; 78 L. T. 821.— c.A. 
(affirming 46 W. U. 509.— BYRNE, J.). 

Mulliner v. Midland Ry., applied . 

G. W. Ry. v. Solihull Rural Council (1902) 86 

L. T. 852 ; *66 J. P. 772 ; 18 Times L. R. 707.— c.A. 

Mulliner v. Midland Ry., referred to. 

G. W. Rv. r. Talbot (1902) 71 L. J. Ch. 835 ; 
[1902] 2 Ch. 759, 765; 87 L. T. 405.— C.A. 

Stirling, l.j. (for the Court). — On the other 
hand, the legislature has not seen tit expressly 
to authorise a railway to make general grants 
and easements over land acquired for the pur- 
pose of its undertaking; and in Mulliner v. 
Midland By. it was laid down by Sir G. Jessel, 

M. R., that (with some exceptions which do not 
affect the present question) a railway company 
has no right to sell, grant, or dispose of such 
land, or any easement or right of way over it, 
except for the purposes of the Companies* Act 
— that is, with a view to the 'traffic of the 
company; and it was there held by him that 
a grant of such right of wav was ultra, vires. — 
p. 837. 

Mulliner v. Midland Ry., uppli&l. 

Stretford Urban Council r. Manchester South 
Junction and Altrincham Ry. (1903) 1 L. G. R. 
683 ; 68 J. P. 59 ; 19 T. L. R. 546.— C.A. 
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Foster v. L. C. & D. R y. (1894) 64 L. J. Q. B. 
65 ; [1895] 1 Q. B. 711 ; U Jl. 27 : 71 L. 
T. S55 : 43 \V r . 11, 116.— c. A. 

Principle applied* Onslow r. Manchester. 
Sheffield and Lincolnshire Ey. (1895) 64 L. J. 
Ch. 355 ; 72 L. T. 256. — ROSIER, J. ; discussed, 
Gouty and Manchester, Sheffield and Lincoln- 
shire Ry., In re (1896) 65 L. J. Q. B. 625 ; [1896] 
2 Q. B. 439 ; 75 L. T. 239 ; 45 W. R. S3.— C.A. : 
distinguished , Caledonian Ry. v. Turcan (1897) 
25 Rettie 7. — CT. OF SESS. (affirmed, (1898) 
67 L. J. P. 0. 69 ; [1898] A. C. 256.— H.L. 
(SC.)); explained and not applied. M’Evov 
r. G. N. Ry. (1898) [1900] 2 Jr. It. 825, 335.— 
Q.B.D. (affirmed, (1899). — C.A.). 

Dickson v. Swansea Vale and Neath and 
Brecon Ry. (1868) 38 L. J. Q. B. 17 ; 
L. R. 4 Q. B. 44 ; 19 L. T. 346 : 17 W. R. 
51.— Q.B. 

Applied , Higgs v. Northern Assam Tea Co. 
(1869) 38 L. J. Ex. 233 ; L. R. 4 Ex. 387, 396 : 
21 L. T. 336 ; 17 \V. It. 1125 . — ex.: discussed, 
Romford Canal Co., In re, Poc.uck’s Claim, 
Trickett’s Claim, Carew’s Claim (1S83) 52 
L. J. Cli. 729 : 24 Ch. D. 85, 90 ; 49 L. T. 118.— 
KAY, J. ; referred to. Gwelo, Ac., Co., In re 

( Jl(isf). 

Fountaine y. Carmarthen and Cardigan Ry. 
(1868) 37 L. J. Cli. 429 ; L. R. 5 Eq. 316 * 
16 W. R. 476. — WOOD, v.-u., referred to. 
Overend, Gurney A Co., Ex parte, Land Credit 
Co. of Ireland, In re (1869) 39 L. J. Ch. 27 ; 
L. R. 4 Cli. 460, 468 ; 20 L. T. 641 ; 17 W. B. 
6cS9.-L.JJ. ; Weeks a Properfc (1873) L. R. 8 C. P. 
427, 436 ; 42 L. J. C. P. 127 ; 21 W. R. 676.— C.P. 

Fonntaine v. Carmarthen and Cardigan Ry., 

considered. 

Colonial Bank of Australasia r. Willau (1874) 
43 L. J. P. C. 39 ; L. R. 5 P. 0. 417, 448 ; 30 
L. T. 237 ; 22 W. R. 516. — P.c. ; Landowners 
West of England and Soutl? Wales Laud Drainage 
and Inclosure (Jo. v. Ashford (1880) 50 L. J. Ch. 
276 ; 16 Ch. D. 411, 438 ; 44 L. T. 20.— FRY, J. 

Fountaine v. Carmarthen and Cardigan Ry., 

ex pi a i-rnd. 

Romford Canal Co., In re, Pocock’s Claim 
(1883) 24 Cli. D. 85 ; 52 L. J. Ch. 729 ; 49 L. T. 118. 

KAY, J. — Where a company has power to issue 
securities, an irregularity in the issue cannot he 
set up against even the original holder if he has 
a right to presume omnia rite acta. Fountaine v. 
Carmarthen My . — p. 92. 

Fountaine v. Carmarthen and Cardigan Ry., 

referred to. 

Atkins r. Wardle (1889) 58 L. J. Q. B. 379 ; 
61 L. T. 23. — DENMAN, J. ; Gwelo (Matabele- 
land) Exploration and Development Co., In re, 
Williamson’s Claim (1900) [1901] 1 Ir. R. 38,48. 
—porter, m.r. ; reversed, c.A. And see 11 Com- 
pany,” vol. i., col. 454. 

Landowners West of England, &c., Inclosure 
Co. v. Ashford (supra), referred to. 
Howard v. Patent Ivory Manufacturing Co. 
(1888) 57 L. J. Ch. 878 ; 38 Ch. D. 156, 169 ; 58 
L. T. 395 ; 36 W. R. 801.— KAY, J. 

West Cornwall Ry. v. Mo watt (1S48) 17 
L. J. Ch. 7>66 ; 12 Jur. 407.— SHAD WELL, 
V.-C., hot applied. 

Inns of Court Hotel Co.. In re (1S6S) 37 L. J. 
Ch. 692 ; L. R. 6 Eq. 82, 89.— GIFFARD, V.-C. 


Hubbersty v. Manchester, Sheffield and Lin- 
colnshire Ry. (1866 — 1867) 36 L. J. Q. B. 
33, 198 : L. R. 2 Q. B. 59. 471 : 8 B. A S. 
420: 16 L. T. 425 ; 15 \\\ 1U 793.— EX. 
and EX. CH., considered and distinguished. 
Stringer, Ex parte (1882) 9 Q. B. D. 436. — 
COLERIDGE, C.J. and BRETT, L.J. 

Eustace v. Dublin Trunf Connecting Ry. 
(1868) 37 L. J. Ch. 716 ; L. R. 6 Eq. 182 ; 
IS L. T. 678 ; 1(5 W. R. 1110 , followed. 
Asiatic Banking Corporation, In re, Collum, 
Ex parte (1869) 39 L. J. Ch. 59 ; L. R. 9 Eq. 
236, 269 ; 21 L. T. 350 ; 18 W. R. 245.— STUART, 
V.-C. 

Eustace v. Dublin Trunk Connecting Ry. 
and Asiatic Banking Corporation, In re, 
Coilum, Ex parte, appro red and folio iced. 
Mdlwraith v. Dublin Trunk Connecting Ry. 
(1871)40 L. J. Ch. 652 ; 24 L. T. 929 ; 19 W. R. 
941. — ROM ILLY. M.R. , and 41 L. J. Ch. 262 ; 
L. R. 7 Ch. 134, i39 ; 25 L.T. 776 ; 20 W. Li. 156.— 

HATHERLEY, L.C. 

Copeland v. N. E. Ry. (1856) 6 El. A Bl. 
277 ; 2 Jur. (N.S.) 1 162.— Q.B. 

Approved, Freeman r. Inland Revenue Com- 
missioners (1S71) 40 L. J. Ex. 85 ; L. R. 6 Ex. 
101, 104; 24 L. T. 323; 19 W. R. 590.— EX. : 
applied, Nanney r. Morgan (1887) 56 L. J. Oh. 
805 ; 35 Ch. D. 598, 603 : 57 L. T. 48 : 35 W. Ii. 
713.— STIRLING, J., and 57 L. J. Ch. 311 ; 37 
Ch. D. 346, 357 ; 58 L. T. 238 ; 36 W. R. 677. 

—C.A. 

Tomkinson v. S. E. Ry. (1887) 35 Ch. D. 
675 ; 56 L. T. 812 ; 35 W. R. 758.— KAY, 
J., discussed. 

Faure Electric Accumulator Co., In re (1888) 
58 L. J. Ch. 48 ; 40 Ch. D. 141, 154 ; 59 L. T. 
918 ; 37 W. It. 116 ; 1 Meg. 99.— KAY, J. 

Bateman v. Mid-Wales Ry. (1866) 35 L. J. 
C. P. 205 ; L. R. 1 C. P. 499 ; 1 H. A R. 
508 ; 12 Jur. (n.S.) 453 ; 14 W. R. 672.— 
C.P., approved- hut not applied. 

Peruvian Kys, In re, Peruvian Rys. v. Thames 
and Mersey Marine Insurance Co. (1867) L. R. 
2 Ch. 617, 623 ; 36 L. J. Cli. 864 ; 16 L. T. 644 ; 
15 W. R. 1002 .— turner and cairns, l.jj. 

Bateman v, Mid-Wales Ry., applied. 

Atkins v. Wardle (1889) 61 L. T. 23 ; 58 L. J. 
Q. B. 377. 

DENMAN, J. — Bateman v. Mid- Wales Ry. 
seems to me clearly to establish that a company 
such as this, in the absence of any provision in 
the memorandum or articles of association, is 
not empowered to bind the shareholders by 
accepting bills. The only case cited on the other 
side was Peruvian digs. v. Thames, fc. Insurance 
Co. ( post), but that case was decided on the 
ground that the words of the memorandum gave 
an absolute discretion to the directors to decide 
whether the accepting of bills of exchange was 
incidental or conducive to the main object of the 
company. In the present case no such discretion 
is given, and I think it clear that it would be 
inconsistent with Bateman v. Mid- Wales My. to 
hold that any such power is to be inferred. — p. 24. 

Peruvian Rys., In re, Peruvian Rys. v. 
Thames and Mersey Marine Insurance Co. 

! (1867) 36 L. J. Ch. 864 ; L. R. 2 Ch. 617 ; 
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10 L.-T. <U1; 15 \V. E. 1002. — TUBNETt 
and cairns, l. jj. , refer ml to. 

Imperial Silver Quarries Co., In re (1808) 1G 
W. K. 12:$.— M A LI NS, V.-C. 

Peruvian Bys., In re, Peruvian Bys. v. 
Thames and Mersey Marine Insurance Co. 

(xnprtf), (1 istinyuished . 

General CreditVo. for the Promotion of Laud 
Credit, In re, Bos, Ex parte (1800) L. It. 5 Ch., 
370, n. — -M ALINS, v.-c. (reversed. (1S70) 30 L. J. 
Ch. 737; L. R. 5 Ch. 863; 22 L. T. 151 ; 18 
W. R. 505.— GIFPARD, L.J. ; latter decision 
affirmed, (1871) 10 L. J. Ch. G55 ; L. B. 5 H. L. 
17G ; 21 L. T. (ill. — H.L. (E.) ) : Guinness v. Land 
Corporation of Ireland (1882) 52 L. J. Ch. 177 ; 
22 Ch. D. 319, 371 ? 17 L. T. 517 ; 31 W. I*. 31l'. 
— C.A, ; COTTON and BOWEN, L.jtr. ; Atkins r. 
Wardle (1889) 58 L. J. Q. 13. 377 ; 61 L. T. 23.— 
DENMAN, J. 

Carlisle v. S. E. By.. 1 9 L. J. Ch. 177 ; 13 Bear. 
295; 11 Jur. 515; G Raihv. Cas. 670. — M.B. ; 
reversed i (1 850} 1 Mac. & Cl. 689 ; 2 H. & Tw. 
366 : 11 Jur. 535 ; G Railw. Cas. GS2 . — cotten- 
HAM, L.C. 

Carlisle v. S. E. By. and Sturge v. Eastern 
Union By. (1855) 7 De Cl. M. & G. 158 ; 1 
•Jur. (x.s.) 713. — L.JJ.. referred to. 

Iloole v. Cl. W. lty. (1867)* 17 L. T. 193.-- 
wood, v.-c. 

Sturge v. Eastern Union By., explained. 
London India Rubber Co., In re (18(58) 37 
L. J. Ch. 235 ; L. R. 5 Eq. 519, 52G ; 17 L. T. 
530 ; 1G W. li. 331. — M ALINS. V.-C. (see post). 

Henry v. G. 2L By. (1857) 27 L. J. Ch. 1 ; 

1 Do G. & J. 696 : 3 Jur. (x.S.) 1183 ; 6 
W. R. 87.— L.C. and l.jj., applied. 

Corry v. Londonderry and Eiiniskillen Itv. 
(1860) 30 L. J. Oh. 29<i ; 29 Beav. 263, 272; *7 
Jur. (N.s.) 508: 4 L. T. 131; 9 W. R. 301.— 

BOM ILLY, M.B. 

Henry v. G. N. By., explained. 

London India Rubber Co., In re (186S) 37 
L. J. Ch. 235 ; L. R. 5 Eq. 511) : 17 L. T. 530 ; 
16 W. It. 331. 

M ALINS, v.-c. — None of these cases [lie nr if v. 
It. JV. By., Sturyc v. Eastern Cuion By. {supra). 
and Carry v. Londonderry, .Jr. Ah/.] go beyond 
the right to dividend. They all go upon this 
principle, that when a dividend is declared, 
those who hold shares entitled to a preferential | 
dividend must have all their arrear of preferential 
dividend paid before the holders of ordinary 
stock can get any dividend whatever. — p. 237. 

Henry v. G. N. By., applied. 

Webb r. Earle (1875) 11 L. J. Ch. 60S ; L. It. 
20 Eq. 55(5. 560 ; 21 W. R. 16.— JESSEL, M.B. 

Henry v. G. W. By., referred to. 

Sewers Commissioners v. Gellatly (1876) 15 
L. J. Ch. 788 ; 3 Ch. D. 010,616 ; 21 W. It. 316.— 
JESSEL, M.B. : Allen r. Londonderry and Ennis- 
killen Ry. (1877) 25 W. It. 521. — JESSEL, M.B. 

Henry v. G. N. By. and Webb v. Earle 

(supra), d inti nyu ishe.d. 

Staples v. Eastman Photographic Materials Co. 
(1896) 65 Jj. J. Ch. (582 ; [189GJ 2 Ch. 303 ; 71 
L. T. 179.— C.A. ; reversing ohitty, J. 

lindley, L.J. — The language of the clause in 
Henry v. G. X By. shows, I iliink, tolerably 


plainly that what was promised to the preference 
shareholders there was ten per cent., and it was 
called interest or dividend, and the Court gave 
to those words the construction which they 
required. So with regard to Wahh v. Earle — 
there was in that case no such context as wc 
have here. — p. (581. 

LOPES, L.J. concurred. 

kay, L.J. — The key of the whole decision 
[Henry v. G. X. By.'] is this — that there was, 
without indication of any special fund out of 
which it was to be paid, a declaration, on the 
faith of which parties took the shares which 
were there in question, that such shares should 
be entitled to interest or preference dividend at 
a certain rate — they were to be entitled in any 
event to that ; and the key of the whole decision 
is, to my mind, in these words ... of Turner, 
L.J. : kl !t seems to me to be clear that the 
expression ‘preference dividend * in that report 
was used in the sense of interest/’ — p. (585. 

Corry v. Londonderry and Enniskillen By. 
(I860) 30 L. J. Oh. 290 : 29 Bcav. 263 ; 7 
Jur. (N.S.) 508 ; 1 U T. 131 ; 9 W. It. 301. 
— M.IL. 

Explained, London India Rubber Co.. In re 
(1868) 37 L. J. Ch. 285; L. U. 5 Eq. 519. 526 
(supra, col. 2689) ; applied. Allen r. Londonderry 
and Eiiniskillen Ry. (1877) 25 W. R. 521.— 
JESSEL, M.B. : discussed , Navan and Kingseonrt 
Ry., In re, Price, Ex parte (1.885) 17 L. R. Ir. 398, 
101. — CL A. ASHUOLTINK, L.C. and MOItUIS, C.J. ; 
FITZGIBBON and BA BUY, L.JJ. dissenting. 

Dalton v. Midland Counties By. (1853) 22 
L. J. 0. P. 177 ; 13 C. P>. 171 ; 1 C. X,. R. 
102; 17 Jur. 719; 1 W. R. 808.— CLP., 
discussed and- applied . . 

Fleet r. Perrins (18(58) 37 L. J. Q. B. 233; 
L. R. 3 Q. B. 53(5, 512 ; 9 B. & S. 575 ; 19 L. T. 
117.— Q.B. : affirmed. (18(59) 38 L. J. Q. B. 217 ; 
L. R. 1 Q. B. 500 ; 2© L. T. 811 : 17 M T . R. 802. 
— EX. Oil. 

Denton v. G. N. By. (185G) 25 L. J. Q. JB. 
12!); 5 El. & Bl. Slid ; 2 Jur. (X.S.) 185 ; 
1 W. R. 240. — Q.B., applied. 

Agra and Masterminds Bank, In re, Asiatic 
Banking Corporation, Ex parte (18(57) 3G L. J. 
Ch. 222 : L. It. 2 Ch. 391, 397 ; JO L. T. 162 ; 15 
W. R. 111. — L 

Taylor v. G. N. By. (1 8G(i) 35 L. J. O. P. 210 ; 
L. R. I C. P. 385 : 12 Jur. (N.S.) 372 ; 1 
H. & R. 171 ; 14 L. T. 3(53 ; 11 W. R. G39. 
— CLP., discussed and- applied. 

Postlcth waite e. Freeland (1880) 19 L. J. Ex. 
(530; 5 App. Cas. 599, (521 ; 12 L. T. 815; 28 
W. R. 833.— H.L. ( E. ) . ’ 

Glenister v. G. W. By. (1873) 29 L. T. 123 ; 
S. C. now. G. W. By. v. Glenister, 22 W. It. 
72. — Q.B.. referred to. 

Webb r. G. W.‘ Ry. (1877) 2G W. R. 111.— 
Q.B.D. ; Graham r. Belfast. & N. Counties It}'. 
(1900) [1901] 2 Ir. U. 13, 19.— Q.B.D. 

Lewis v. G. W. By. (1877) 17 L. J. Q. B. 
131 ; 3 Q. B. D. 195 : 37 L. T. 771 ; 26 
W. R. 2.*i). — C.A, 

Discussed, Foreman r. G. ^, r . Ry. (187S) 38 
L. T. 851. — EX. D. ; Haynes r. G. W. Ry. (1879) 
11 L. T. 1-3(5. — C.i-LD. ; applied- , Ruddy r. Mid- 
land G. W. (Ir.) Ry. (1880) 8 L. R. Ir/221, 233. 
—EX. D. 
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Lewis v. G. AY. Ey. 

Applied, Brown r. Manchester, Sheffield and 
Lincolnshire lly. (38S2) 52 L. J. Q. B. 182; 10 
Q. B. I). 250, 2 GO : 48 L. T. 478 ; 81 AV. 11. 44)1. 
— C.A. (reversed, (188 ■j') 53 L. J. Q. B. 124 : S 
App. Cas. 703 ; 50 L. T. 281 : 32 AY. It. 2o7 : 
48 J. P. 388 . — k.l. ( J!!.') ) : considered, McCarthy 
r. 0. W. By. (1885) 18 L. It. Ir. 1, 15.— c.A.‘: 
(reversed, mm. G. W. By. r. McCarthy (1887) 
56 L. J. 1\ C. 33 : 12 App. Cas. 218. — H.L. (ir.). 
See " CARRIERS," vol. i.. col. 307 ); applied, 
G. AY. .By. r. Lower, feid (1892) 8 T. L. !!. 230. — 
judge ST OK OR : referred to, Bontifex r. Hartley 
(1892) S T. L. R. 057. — CHARLES, J. ; discussed, 
London Corporation and Tubbs, In re (1S94) 63 
L. J. Ch. 580 : [1894] 2 Oh. 524, 536 : 7 R. 26,5 ; 
70 L. T. 719. — C.A. (KAY. Ti.*T. dissenting); 
considered. Bennett r. Stone (1901) 71 L. J. Ch. 
GO; [1902] 1 Ch. 226, 232 ; 85 L. T. 753; 50 
AY. It. 118 .— bucklev. J. (affirmed. (1903) 72 
L. J. Ch. 240 ; [1903] 1 Ch. 509: 88 L. T. 35; 
51 AY. Jl. 338. — c.A.) ; referred to, Murphy v\ 
Midland G. AY. (Ireland) By. (1902) [1903] 2 
lr. B. 52 J . — q.b.d. : Curdeyr. Cardiff Bure tee, 
&c., Co. (1903) 19 T. L. B. 256.— c.A. And see 
“ Carriers," vol. i., cols. 305 — 307. 

Haynes v. G. AY. Ey. (1879) 41 L. T. 436.— 
C.P.D., referred- to. 

Graham r. Belfast, S cc.. By. {supra, col. 2090). 

M’Cance v. L. & N. AY. Ey. (1861) 31 L. J. 
Ex. 65 : 7 PI. k N. 477: 7 Jur. (X.S.) 1304 ; 5 

L. T. 587 : 10 AA r . It. 154. — EX. ; a /finned, (1864) 
34 L. J. Ex. 39 ; 3 H. k C. 343 ; 10 Jur. (x.s.) 
1058 ; 11 L. T. 426 ; 12 AY. B. 1086.— EX. CH. 

M’Cance v. L. & N. AY. Ey. 

Considered. Lcbeau r. General Steam Naviga- 
tion Co. (1872) 42 L. J. C. P. 1 ; L. B. 8 C. P. 
88, 96 ; 27 L, T, 447 : 21 W. B. 146 ; 1 Asp. 

M. C. 435. — c.p. ; applied , Nevin r. G. S. k \Y. 
By. (1891) 30 L. B. Ir. 125, 133.— Q.B.D. 

Behrens v. G. N. Ey., G. N. Ey. y. Behrens 
(1*862) 31 L. J. Ex. 299 ; 7 H. & N. 950; 
8 Jur. (X.s.) 557 ; 8 L. T. 328 ; 10 AY. It. 
389. — EX. CH., dist in finished. 

Robinson r. L. k S. W\ By. (1865) 34 L. J. 
C. P. 234; 19 C. B. (x.s.) 51; 11 Jur. (X.S.) 
390 ; 12 L. T. 347 : 13 AY. It. 060.— C.P. 

Robinson v. L. & S. AY. Ey., discussed. 

Hill v. L. k N. AY. lty. (I8S0) 42 L. T. 513.— 
DENMAN and LOPES, JJ. 

Crouch y. G. N. Ey. (1854) 23 L. J. Ex. 
148 ; 9 Ex. 556.— EX., and (1856) 25 L. J. 
Ex. 137 ; 11 Ex. 742. — EX., discussed. 

G. AY. By. r. Sutton (1869) 38 L. J. Ex. 177 ; 
L. B. 4 II. L. 220, 242 ; 18 AY. B. 92.— H.L. (E.). 

Eiley v. Horne (1828) 5 Bing. 217 : 2 M. & 
B. 331 ; 7 L. J. (O.S.) C. 1\ 37 ; 30 B. B. 
5 7 0 . — C . P. , co ns i dered. 

Crouch r. L. & N. W. By. (1854) 14 C. B. 255, 
294 Cposl, col. 2692) ; Beadhead v. Midland By. 
(1867) 36 L. J. Q. B. 181 ; L. B. 2 Q. B. 412, 417. 
— Q.B., BLACKBURN, J. dissenting (affirmed, 
(1869) 38 L. J. Q. B. 169 : L. B. 4 Q. B. 379 : 9 

B. & S. 519 : 17 AY. B. 737.— EX. CH.) ; Horne r. 
Midland By. (1873) 42 L. J. C. P. 59 ; L. B. 8 

C. P. 131, 145 ; 28 L. T. 312 ; 21 \V. B. 481.— 
EX. CH. ; PiGgTT, B. and LUSH. J. dissenting ; 
Nugent r* Smith (1875) 45 L. J. O. B. 19; I 
C. P. D. 19, 24 ; 32 L. T. 731 ; 24 AA r . B. 237.— 
CJ.p.d. (reversed. (1876) 45 L. J. C. P. 697 ; 1 
C. B. D. 423 ; 34 L. T. S27 ; 25 AY. B. 117.— C.A.). 


Crouch y. L. & N. AY. Ey. (1854) 23 L. J. 
C. P- 73 ; 14 C. B. 255 : 2 C. L. B. 188 ; 
1« Jur. 148 ; 2 AY. B. 166 : 7 Bailw. Cas. 
717. — C.P., discussed. % ■* 

Niurent /*. Smith (1S75) 45 L. J. 0. P. 19 : 

1 C. B. lb 19. 23 : 33 L. T. 731 ; 24 AY. It. 237. 
— c.p. D. ; reversed, C.A. (see supra, col. 2691). 

Chippendale v. Lancashife and Yorkshire Ey . 
(1851) 21 L. J. Q. B. 22 ; 15 Jur. 1106 ;, 7 
Bailw. Cas. 824. — Q.B., referred to. 

Harris tr. G. AV. By. (1876) 45 L. J. Q. B. 729 : 
1 Q. B. D. 515, 534 ; 34 L. T. 647; 25 W. B. 63. 

—Q.B.D. 

Johnson v. Midland Ey. (1849) 18 L. J. Ex. 
„ 366 ; 4 Ex. 367 ; (> Bailw. Cas. 61. — EX., 

referred to. 

Carr r. Lancashire and Yorkshire By. (1852) 21 
L. J. Ex. 261 ; 7 Ex. 707 ; 17 Jur. 397 ; 7 Bailw. 
Cas. 426 . — ex. ; AYest v. L. k N. AA r . By. (1870) 
39 L. J. C. P. ‘282 ; L. B. 5 C. P. 622." 654 ; 23 

L. T. 371 ; 18 A\ r . B. 1028. — C.p. ; M. SMITH and 
brett, .JJ. dissenting : Dickson r. G. N. Rv. 
(1S86) 56 L. J. Q. B. Ill ; 18 Q. B. D. 176, 184" ; 
55 L. T. 868 ; 35 AV. K. 202 ; 51 J. P. 388.— C.A. 

Carr v. Lancashire and Yorkshire Ey. (1852) 
21 L. J. Ex. 261 ; 7 Ex. 707 : 17 Jur. 
397 ; 7 Itailw. Cas. 426. — ex. : PLATT, B. 
hesitating. 

liefer red to, G. AA\ By. r. Blower {or Blower r. 
G. AY. By.) (1872) L. B. 7 C. P. 655, 662 ; 41 L. J. 
C. P.268 ; 26 L. T. 883 ; 20 VV. B. 776. — WILLES 
and KEATING. JJ. ; applied, Gallin v. L. k N. W. 
By. (1875) 44 L. J. Q. B. 89 : L. B. 10 Q. B. 
212, 216 ; 32 L. T. 550 ; 23 AY. B. 308.— Q.B. ; 
discussed, Murphy r. Midland G. AV. (Ireland) 
lty. (1902) [1903] 2 Ir. R. 5, 41 .— k.b.d. 

Hearne v. Garton (1859) 28 L. J. M. C. 
216 ; 2 EL. k El. 66 ; 5 Jur. (X.S.) 648 ; 
7 AY. It. 56G. — Q.B., referred to. 

G. AY. Ply. v. Blower {or Blower v. C4. AY. By.) 
(1872) 41 L. J. C. P. 268 ; L. B. 7 0. F. 655, 663 ; 
26 L. T. 883; 20 A\ r . B. 776.— WILLES and 
KEATING, , 1 J. ; Bog. r. Prince (1875) 44 L. J. 

M. 0. 122 ; L. It. 2 0. C. 154, 105 ; 32 L. T. 700 ; 24 
A\ r . It. 76 : 13 Cox C. C. 138. — o.c.it. ; Beg. r. 
Paget (1881) 51 L. J. M. 0. 9 ; 8 Q. B. D, 351, 
157 ; 45 L. T. 794 : 30 \V. It. 336 ; 46 J. P. 151. 
—q.b.d. ; Iteg. v. 'Poison (1889) 58 L. J. M. C. 
97 ; 23 Q. B. D. 168, 173 ; 60 L. T. 899 ; 37 AY. B. 
73 6 ; 16 Cox C. C. 629 ; 54 J. P. 4.— C.C.R. 

Collins v. Bristol and Exeter Ey. (1856) 25 
L. J. Ex. 185 ; 11 Ex. 790.— EX. ; re cursed, 
(3856) 26 L. J. Ex. 103 ; 1 H. & N. 517 : 3 Jur. 
(x.s.) 141. — EX. CH. : la tier decision rerersed 
now. Bristol and Exeter By. v. Collins (1859) 
29 L. J. Ex. 41 ; 7 TI. L. Cas. 194 ; 5 Jur. (x.s.) 
1367.— H.L. (k.). 

Bristol and Exeter Ey. v. Collins. 

Applied , Hall r. N. E. By. (1875) 44 L. J. 
Q. B. 164 ; L. It. 10 Q. B. 437, 441 ; 33 L. T. 
306 ; 23 AY. B. 860. — Q.B. ; referred- to, Hooper 
r. J 4 . & N. AV. By. (1880) 50 L. J. Cl. P. 103 : 43 
L. T. 570 ; 29 AY. B. 241 ; 45 J. P. 223.— C.P. ; 
foil meed. Tuohy r. G. S. k AY. By. [1898] 2 Ir. It. 
789, 796. — Q.B. D. and C.A. 

Curran v. Midland G. AY. (Ir.) Ey. (1895) 
[1896] 2 lr. It. 183. — EX. d., discussed. 
Mahony r. Waterford, kc., By. (1899) [1900] 

2 Ir. B. 273, 279.— Q.B.D. ; Murphy i\ Midland 
G. AY. (Ir.) By. (1902) [1903] 2 Ir. It. 5, 25 . — K.B.D. 
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Midland Ry. v. Freeman (1884) 53 L. J. 
M. C. 79 ; 12 Q. B. D. 029: 32 W. R. 
830 : 18 J. P. 660. — Q.B.D.. up plied. 
Williams*#. „G. W. By. (1885) 52L.T.250; 
49 J. P. 439. — Q.B.D. 

Malpas v. L. & S. W. Ry. (1865) 35 L. J. 

■ C. P.166 ; L. R. 1 C.P. 336 : 1 H.&R. 227 ; 
12 Jur. (n.S*) 271 : 13L.T.710; 14W.R. 
391. — C.P., referred to. 

Lord r. Midland Ry. (1867) L. R. 2C. P.339, 
347 ; 36 L. J. 0. P. 170 ; 15 L. T. 576 ; 15 W. R. 
405.— C.P. 

Lord v. Midland Ry.. alter ratio ns applied. 
Duekham Brothers r. G. W. Ry. (1899) 80 
L. T. 774.— BARLING. J. 

r 

Higginbotham v . G . Iff. Ry . (1 Sj?2) 2 F . &: F . 

796 : 10 W. R. 358. — EX., followed. 

Cox v. 1. & N. W. Ry. (1862) 3 F. F. 77. 
— M ELL OR, J., distinguished. 

Barbour r. S. E. Ry. (iS7t>) 34 L. T. 67. — 
C LEASE Y, B. and FIELD, J. 

Syms v. Chaplin (1.836) 6 L. J. K. B. 25; 
5 A. & E. 634 : ! X. & P. 129 : 2 H. & W\ 
411 ; 5 I>. P. C. 429. — K.B., referred to. 
Stephens r. L. & S. W. Ry. (1886) 56 L. J. 
Q. B. 171 : 18 Q. L*>. D. 121 :\l0 L. T. 226 : 35 
W. Ii. 161 ; 51 J. L>. 324.— c.A. 

Stoessiger v. S. E. Ry. (1854) 23 L. J. Q. B. 
293 ; 3 El. & P>1. 549 : 2 C. L. R. 1595 : 
IS Jur. 605 ; 2 W. R. 375.— Q.B. 
Distinguished, Harvey r. Oaue (1876) 34 L. T. 
64 ; 24 \Y\ R. 400. — C.P.D. : referred to, Baxen- 
dale r. Bennett (1878) 47 L. J. Q. B. 24: 3 
Q. B. D. 525. 532 : 26 W. It. 899.— C.A. 
Stoessiger v. S. E. Ry. 

Applied, Reg. r. Harper (1881) 50 L. J. M. C. 
90 ; 7 Q. B. lb 78 ; 44 L. T. 615 ; 29 W. R. 743 ; 
14 Cox C. 0. 574. — c.c.R. ; distinguished, Reg. 
v. Bowennan (1890) 60 L. J. M. C. 13: [1891] j 
1 Q. B. 112 : 63 L. T. 532 ; 39 W. R. 207 : 55 
J. P. 373 ; 17 Cox C. 0. 151.— C.C.R. 

Wyld v. Pickford (1841) 10 L. J. Ex. 382 ; 

8 M.& W. 443; 58 R. R. 775, n.- EX.. 
discussed. 

Hinton v. Dibbin (1842) 2 Q. B. 646, 661 ( post ) ; 
Tread win #. G. E. Ry. (1868) 37 L. J. C. P. 83 ; 
L. R. 3 C. P. 308. 312 ; 17 L. T. GOl ; 16 W. R. 
365. — C.P. : WILLES, J. doubting; G. W. Ry. r. 
Blower Qor Blower r. G. W. Ry.) (1872) 41 L. J. 
C. P. 268 ; L. R. 7 C. P. 655, 663 ; 26 L.T.8S3 ; 
20 W. R. 776. — c.P. ; Manchester, Sheffield and 
Lincolnshire Ry. e. Brown (1883) 52 L. J. Q. B. 
124 ; 8 App. Cas. 703, 709 ; 50 L. T. 281 ; 32 
W. R. 207 ; 48 J. P. 388.— H.L. (E.) ; Price r. 
Union Lighterage Co. (1903) 72 L. J. K. B. 374 ; 
[1903] 1 K. B. 750 ; 88 L. T. 428 ; 51 W. R. 
477 ; 9 Asp. M. G. 398 ; 8 Com. Cas. 155. — 
walton, J. (affirmed, (1904). — c.A.). And see 
“ Carriers,” vol. i., col. 298. 

Brunt y. Midland Ry. (1864) 33 L. J. Ex. 
187 ; 2 H. & C. 889 ; 10 Jur. (N.S.) 181 ; 

9 L. T. 690 : 12 W.R. 380. — ex., applied. 
Woodward v. L. & X. W. Ry. (187S) 47 L. J. 

Ex. 263 ; 3 Ex. D. 121 ; 38 L. T. 321 ; 26 W. R. 
354. — CLEASBT, B. and HAWKINS, J. 

Treadwin v, G, E. Ry. (1868) 37 L. J. C. P. 
83 ; L. R. 3 C. P. 308 ; 17 L. T. 601 ; 16 
W. R. 365.— c.P. ; WILLES, J. doubting, 
distinguished. 

Henderson v. L. & N. W. Ry. (1870) 39 L. J. 


Ex. 55 ; L. R. 5 Ex, 90 ; 21 L. T. 756 ; 18 W. R. 
352.— EX. 

Hinton v. Dibbin (1842) 2 Q. B. 646; 2 
G. & D. 36 ; 6 Jur. 201. — Q.B. 

Discussed and applied , Morritt r. X. E. Ry. 
(1876) 45 L. J. Q. B. 289 ; 1 Q. B. D. 302, 309 ; 
34 L. T. 940; 24 W. R. 386. — Q.B.D. (affirmed, 
c.A.) ; referred to, Manchester, Sheffield, &c., Ry. 
v. Brown (1883) 8 App. Cas. 703, 709 (supra, 
col. 2693). 

Morritt v. N. E. Ry. (1876) 45 L. J. Q. B. 
289 ; 1 Q. B. D. 302 ; 34 L.T. 940 ; 24 
W. R. 3S6. — Q.B.D. ; affirmed, C.A., principle 
applied. 

Millen v. Brash (or Brasch) (1881) 51 L. J. 
Q. B. 166 ; S Q. B. D. 35 ; 45 L. T. 053.— 
LOPES, j. (reversed, (1S82) 52 L. J. Q. B. 127 ; 10 
Q. B. i). 142 : 47 L. T. 685 ; 31 W. R. 190 ; 47 J. P. 
ISO.— C.A.) ; Skip with v. G. W. Ry. (1888) 59 
L. T. 520 . — q.b.d. 

Millen v. Brash (or Brasch), and G. W. Ry. 
v. Bagge (1885) 54 L. '.I. Q.B. 599: 15 
Q. B. D. 625 ; 53 L. T. 225 : 34 W. R. 45. 
— Q.B.D., referred- to. 

Murphy /-.Midland G. W. (Ireland) Ry. (1902) 
[1903] 2 Ir. 11. 5. 25.— K.B.D. 

O’Hanlan v. G. W. Ry. (1865) 34 L. J. Q. B. 
154 ; 6 P». & S. 484 ; 1 1 Jur. (N.S.) 797 : 12 
9 L. T. 490 : 13 W. R. 741.— Q.B.. applied. 

The Xotting Hill (1883— 1S84) 53 L. J. P. 56 : 
9 P. D. 105, 110 : 51 L. T. 66 ; 32 W. R. 764 ; 5 
Asp. M.C. 241.— I-IANNEN. I\ ; affirmed, C.A. 

G. W. Ry. v. Redmayne (1866) L. R. 1. G. P. 
329. — C.P., discussed- and- applied. 
Woodger /•. G. W. Rv. (1867) 36 L. J. 0. P. 
177; L. R. 2 C. P. 318, 321 ; 15 L. T. 579 ; 15 
W. R. 383.— C.P. 

G. W. Ry. v. Shepherd (1852) 21 L. J. Ex. 
286 ; 8 Ex. 30.— EX., applied. 

Cahill *. L. & X. W. Ry. (1861) 30 L. J. C. P. 
289 ; 10 C. B. (N.S.) 454 : 4 L. T. 246.— C.P. : 
affirmed. (1862) 31 L. J. C. P. 271 : 13 Q. B. (n.s.) 
818 : (8 Jur. (n.s.) 1063 ; 10 W. R. 321. — EX. OH. 
Cahill v. L. & N. W. Ry. and G. N. Ry. v. 
Shepherd, discussed. 

Macrow r. G. W. Ry. (1871) 40 L. J. Q. B. 
300 ; L. R. 6 Q. B. 612, 019 ; 24 L. T. 618 ; 19 
W. R. 873. — Q.B. 

I COCKBQEN. c.j. (for the Court).— (kill ill v. L. <$• 
IT. fig., G. A r . fig. v. Shepherd- and Jielf a st- 
and Ballymena fig. v. Keys (post) establish that 
articles of merchandise cannot be considered as 
personal luggage. — p. 304. 

Belfast and Ballymena Ry. v. Keys (1858) 8 
Ir. C. L. R. 167.— C.P. ; affirmed - , (1859) 11 
Ir. O. L. R. 145. — EX. CH. : the latter decision 
reversed l (1861) 9 H. L. Cas. 556 ; 8 Jur. (N.s.) 
367 ; 4 L. T. 841 ; 9 W. R. 793.— H.L. (lit.). 

Belfast and Ballymena Ry . v. Keys, discussed . 
Maerow c. G. W. Ry. (1871) L. R. 6 Q. B. 
612, 621. — Q.B. (supra) : Harris r. G. W. Ry. 
(1876) 45 L. J. Q. B. 729 ; 1 Q. P». D. 515, 534 ; 
34 L. T. 647 ; 25 W. R. 63.— Q.B.D. 

Phelps v. L. & N. W. Ry. (1865) 34 L. J. C. P. 
259; 19 C. B. (N.S.) 321 ; 11 Jur. (N.S.) 
652 ; 12 L. T. 496 : 13 W. R. 782.— c.P. ; 
and Hudston v. Midland Ry. (1869) 38 
L. J. Q. B. 213 ; L. R. *^Q. B. 306 ; 20 
L. T. 526 ; 17 W. R. 705. — Q.B*» discussed . 
Macrow r. G. W. Ry. (1871) 40 L. J. Q. B. 
300 ; L. R. 6 Q. B. 612, 620 ; 24 L. T. 618 ; 19 
W. R. 873. — Q.B, 
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Phelps y. 1. & H. W. Ry., referred to, 
Roche r. Cork and Passage Ry. (1889) 24 
L. R. Ir. 250, 256. — GIBSON, J. 

Macrow v. G. W. Ry. (col. 2(594), discussed. 
Britton v. G. W. Ry. (1898) 68 L. J. Q. B. 75 : 
[1899] 1 Q. B. 243, 24S ; 79 L. T. 040.— 

CHANNELL, J. 

Munster v. S. E. Ry. (1858) 27 L. J. C. P. 
308 ; 4 C. B. (N.S.) 670 ; 4 Jur. (N.s.) 73S. 
— C.P., referred, to. 

Talley v. G. W. Ry. (1870) 40 L. J. C. P. 9 : 
L. R. 6 C, P. 44, 51 ; 23 L. T. 413 ; 19 W. R. 
154— C.P. 

Hooper v. L. & N. W. Ry. (1 8S0) 50 L. J. O. P. 
103 ; 43 L. T. 570 ; 29 W. R. 241 ; 45 J. P. 
223.— DENMAN and lindley, jj., not 
applied. 

Baldwin r. L. C. & D. Ry. (1882) 9 Q. B. D. 
582. — MATHEW and CAVE, JJ. 

Martin v. Gt. Indian Peninsular Ry. (1867) 
37 L. J. Ex. 2/ ; L. R. 3 Ex. 9 ; 17 
L. T. 349 . — ex., distinguished. 

Taubman r. Pacific Steam Navigation Co. 
(1872) 26 L. T. 704 ; 1 Asp. M. C. 336 .— ex. 

Middleton r. Fowler (1098) 1 Salk. 282. — 
holt, C.J. : and TJpshare v. Aidee (1(597) 
Comyns 25. — k.b., din cox.srd. ■? 

Cohen r. S. E. Ry. (1877) 46 L. J. Ex. 417; 
2 Ex. D. 253 ; 36 L. T. 130 ; 25 W. R. 475.- c.A. 

Hodgman v. West Midland Ry. (1804) 33 
L. J. Q. B. 233; 5 B. & S. 173 ; 10 Jur. (N.s.) 
673 ; 10 L. T. 009 ; 12 W. R. 1054.— Q.B. ; COCK- 
BURN, C.J. dissent i n<j; a /firmed, (1805) 35 L. J. Q. B. 
85 ; 13 W. It. 758.- — EX. CH. 

Hodgman v. West Midland Ry., applied. 
Gallin r. L. & N. W. Ry. (1875) 44 L. J. Q. B. 
89 ; L. R. 10 Q. B. 212 ; 32 L. T. 550 ; 23 W. 11. 
308.— Q.B. : Mill r. L. & N. W. Ry. (1880) 24 
L. T. 513.- DENMAN and LOPES, JJ. 

Hodgman v. West Midland Ry., dinii ti- 
ff wished. 

Bunch v. G. W. Ry. (1 885) 55 L. T. 9 ; 34 W. R. 
74 ; 2 Times L. R. *62 (see post'). 

Hodgman v. West Midland Ry., applied. 
Knox r. G. N. Ry. (1894—1895) [189(5 J 2 Jr. R. 
632. — Q.b.d. and C.A. : BARRY, L.J. dissenting. 

leach v, S. E. Ry. (1S76) 34 L. T. 134.— 
GROVE and QUA1N, JJ., discussed. 

Bunch r. G. W. Rv. (1885) 55 L. T. 9 ; 34 
W. R. 74 ; 2 Times L. R. 02.— DAY, J. ; A. l. 
smith, J. dissenting on a question of fact, but 
withdrawing his judgment. 

Bunch v. G. W. Ry., distinguished. 

Welch r. L. & N. W. Ry. (1885) 34 W. R. 
106. — day and A. L. SMITH, jj. 

Leach v. S. E. Ry., approred and applied. 
Bunch v. G. W. Ry., reversed. 

Bunch r. G. W. Ry. (1886) 55 L. J. Q. B. 427 ; 
17 Q. B. D. 215. 223 ; 55 L. T. 247 ; 34 W. R. 
574. — c.A. ; lopes, L.J. dissenting ; affirmed, 
H.L. (post). 

Bunch v.^. W. Ry. (supra, in C.A.) affirmed 
nom. G. W. Ry. v. Bunch (J88S) 57 L. j. Q. B. 
361 ; 13 App. Cas. 31; 58 L. T. 128 ; 30 W. R. 
785 ; 52 J. P. 147. — H.L. (E.) ; LORD BRAMWELL 


G. W. Ry. y. Bunch, referred to. 

Nicholls v. N. E. Ry. (1888) 59 L. T. 137.— 
Q.B.D. And see CARRIERS,” vol i., col. 293. 

Boolan v. Midland Ry. (1SX7) 3 App. Cas. 
792 ; 37 L. T. 317 ; 25 W. R. SS2.— H.L. 
(IR.) ; reversing Ir. R. 10 C. L. 47 . — ex. 
CH. ; and restoring Ir. R. 9 C. L. 20.— 
C.P., applied. 0 

Ruddy r. Midland G. W. (Ir.) Ry. (1880) 8 
L. R. Ir. 224, 233.— EX. D. « 

Ruddy v. Midland G. W. (Ir.) Ry., con- 
sidered. 

Sheridan v. Midland G. W. (Ir.) Ry. (1888) 24 
L. R. Ir. 154. 172.— C.A. 

3. Management of Business. 

Att.-Gen. v. Birmingham and Oxford Junction 
Ry., 4 De G. &8m. 4 90. — v.-C. ; affirmed, (1851) 
3 Mac. & G. 453 ; 10 Jur. 113. — L.C. 

Att.-Gen. v. Birmingham and Oxford Junction 
By., discussed. 

Att.-Gen. r. L. & N. W. Ry. (1899) 69 L. J. 
Q. B. 26 ; [1900] 1 Q. B. 7S (see post , col. 2097). 

Att.-Gen. v. Oxford, Worcester and Wolver- 
hampton Ry. (1854) 2 W. R. 330. — 

ROMILLY, M.E. 

Approved and applied. Att.-Gen. r. G. W. Ry. 
(1872) L. R. 7 Ch. 770, n.— WICKENS, v.-c. 
(affirmed, L. It. 7 Ch. 707. — L.JJ.) : adopted, 
Att.-Gen. v. Cockennouth Local Board (1874) 
44 L. J. Ch. 118 : L. R. 18 Eq. 172 ; 30 L. T. 
590 ; 22 W. R. (519 . — jessel, m.r. : discussed , 
Att.-Gen. r. Shrewsbury (Kingsland) Bridge Co. 
(1882) 21 Ch. D. 752.— fry, J. (see post) ; Att.- 
Gen. r. L. A N. W. Ry. (1899) G9 L. J. Q. B. 26 ; 
[1900] 1 Q. B. 78 (see post, col. 2697). 

Att.-Gen. v. G. W. Ry. (supra). 

Considered, Att.-Gen. r. G. E. Ry. (1879) 48 
L. J. Ch. 428 : 48 L. J. Ch. 429, 483 ; 11 Ch. IX 
449 ; 40 L. T. 265 ; 27 W. B. 759.— C.A. ; BAG- 
GALL AY, L.J. dissenting (affirmed, (1880) 49 
L. J. Ch. 545 ; 5 App. Cas. 473. — H.L. (E.), 
supra , col. 2674) ; approved and folfoiced. Att.- 
Gen. v. L. & N. W. Ry. [1899] 1 Q. B. 72 (post, 
col. 2697) ; discussed. Att.-Gen. r. L . & 2sT. W. Ry. 
[1900] 1 Q. B. 78 (post. col. 2697). 

Att.-Gen. v. Cockermouth Local Board 
(sit pra) , d isc ussed. 

! Att.-Gen. v. Shrewsbury (Kingsland) Bridge 
Co. (1882) 21 Ch. D. 752 ; 51 L. J. Ch. 746 ; 46 

L. T. 687 ; 30 AV. li. 916. 

PET, J. — There [Att.-Gen. v. Oxford, My. 
(supra) ], at the instance of the Att.-Gen., the 
Court, restrained the opening of a railway not 
authorised by the Board of Trade. . . . Again, in 
Att.-Gen. v. Cocfter mouth Local Board , Jessel, 

M. R., refused to grant an injunction on the bill, 
because he came to the conclusion that there was 
no evidence of any nuisance resulting to the plain- 
tiffs from the defendants’ acts. Nevertheless, at 
the instance of the Att.-Gen., he granted an in- 
junction to restrain the defendants from polluting 
the'water of the river, because that was expressly 
prohibited by Act of Parliament. There, as in 
the present case, there was no evidence of any 
actual injury, but there was evidence that the 
defendants were doing certain illegal acts which 
tended in their nature to injure the public, and 
accordingly the injunction was granted with 
costs. In the more recent case of Att.-Gen. v. 
G. E. Ry. (supra, col. 2674), the learned L.JJ. 
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appear to have differed somewhat in their 
opinions. T£ they had expressed any decided 
view affecting the present- case, I need not say 
that I should have followed it. But having re- 
gard to that*' difference of opinion, it appears to 
me that that case furnishes no distinct guide to 
me. But, when I examine the judgment of 
James. L.J., who was the most adverse to the 
rights of the Att.-G£a.. I think that, even accord- 
ing. to his view, the present action could he 
mrffntainecl, for, commenting on Jit.- Gen. v. 
Cockermouth Load Board, he said (p. 483) : 
“ The board were doing works which would or 
might possibly poison a running stream, in direct 
violation of the law which prohibited them from 
committing a nuisance.” Just as there the acts 
which were restrained without proof of injury 
were acts which in their nature tended to injure 
the public, so. in the present case, the acts which 
the Att.-Gen. sought- to restrain were in their 
nature such as tended to injure the public, in 
coming, therefore, to the conclusion that this 
action can be maintained without proof of actual 
injury to the public, I think I am acting in 
* accordance with the view of Janies, L.J. There 
is, moreover, the authority of Lord Hatlierlev in 
Att.-Gcn. v. FA if, Ih aide tilt am and Sutton Ihj. 
(1869) L. li. 4 Ch. 1*14 : 3* L. J. Ch. 258 (supra. 
col. 2658). JTe said (n. 100) : “ The nuesrluti K 
whether what lias been done has been done in 
accordance with the law; if not, .the Att.-Gen. 
strictly represents the whole of the public in 
saying that the law shall be observed.” — p. 755. 

Att.-Gen. v. Cockermouth Local Board 

(supra. col. 2090), applied. 

Att.-Geu. r. Logan [1891] 2 Q. P». 1(»0 ; 65 
L. T. 102 ; 55 J. 1L 615. — WILLS and "WILLIAMS, 
JJ. 

Att.-Gen. v. Shrewsbury (Kingsland) Bridge 

Co. (,< mpra. col. 209(1). adopted. 

London Association of Shipowners v. London 
and Tndia Docks Joint Committee (1892) 02 L.J. 
Ch. 294 : [1S92] 3 Ch. 24 2- ; 2 R. 23 ; 07 L. T. 
238 ; 7 Asp. M. C. 195.— c. A. lindley, bo wen 
and KAY, L.JJ. 

Att.-Gen. v. Cockermouth Local Board ami 
Att.-Gen. v. Shrewsbury (Kingsland) 
Bridge Co., approved and foil owed. 

Att.-Gen. v. L. A N. W. Rv. (1898) 08 L.J. 
Q. B. 4 ; [1899] 1 Q. B. 72 f 79 L. T. 412.— 
BRUCE, J. : affirmed, 

Att.-Gen. v. Cockermouth Local Board, 

applied. 

Att.-Gen. v. Shrewsbury (Kingsland) Bridge 
Co., distended. 

Att.-Gen. c. L. & N. W. 11 v. (1899) G9 L. J. 
Q.. B. 20 ; [1900] 1 Q. B. 78*; 03 J. P. 772.— 
C.A. 


upon the subject, it is not necessary for the 
Att.-Gen. to show any injury at all. The Legis- 
lature is of opinion that certain acts will produce 
injury, and that is enough.” That seems to me 
to be directly applicable to the present, case. . . . 
There [Alt.- Gen. v. G. E. By. (supra, col. 2074)] 
the L.J. [James], dealing with the question as to 
certain matters being vitro vires. and as to 
whether, and when, the Att.-Gen. could take pro- 
ceedings in such cases, said : * : When a company 
entrusted with large powers is deliberately violat- 
ing an express enactment. ... it is really com- 
mitting a misdemeanour, and ought to be at once 
stopped. In Att.-Gen. v. G. IT. By. (mpra, col. 
2696) the railway company was prohibited by law 
from opening a line before it was passed by an 
engineer appointed by the Board of Trade, a pro- 
vision intended for the safety of people's lives, and 
they were-going to disregard that prohibition, and 
it is no answer for them to say that the line was 
s< > safe that no mischief could arise. The company 
was, of course, restrained from this violation of 
an express com pact with the Legislature.” That 
seems to mo very opposite to the present case. 
. . . There [Att.-Gcn. v. Shrewsbury Bridge Co.] 
Fry. J., commences his judgment thus : “This is 
clearly a case in which the defendant company 
without- any power (for their powers hail come to 
an end) thought tit to do certain acts which un- 
doubtedly tended in their nature to interfere 
with public rights, and so tended to injure the 
public.'* This may be applied to the present 
case, because in the present case the defendants' 
sole powers of crossing the mm! are conditional 
upon their doing so at a speed not- exceeding four 
miles an hour. ... I refer to it [A ft.- Gen. v. 
G. II". By.'] because of the statement there by 
Wickcns* Y.-C. : **' It is said, however, that the 
unsanctioned alteration is an improvement, and 
tends to the greater safety and advantage of the 
public ; but, in my opinion, that, is a matter with 
which we have nothing^ 0 do.” Whether in the 
present ease it is for the benefit of the public or 
not that the defendants slipuld cross tlio road at 
a greater rate of speed than four miles an hour 
across a level crossing adjoining a station is a 
matter with which we have nothing to do. — p. 29. 

V. williams. L.J. — Speaking for myself, I 
should hesitate to say that wherever a, public 
body invested with statutory powers does some- 
thing which is ultra vires by reason of its not 
having complied with the conditions subject to 
which the powers are given to it. the Att.-Gen. 
is entitled ex deVito just Hire to an injunction, 
and that the Court has no discretion in the 
matter. The observations of Lord Truro in 
Att.-Gen. v. Birmingham f Oxford Ihj. (supra, 
col. 2G96) seems to me to point against such a 
proposition being accurate. No such question, 
however, arises here. — p. 30. 


A. L. smith, L.J. — I think counsel for the 
defendants were well founded in saying that Sir 
O. Jessel was mistaken in what he there said had 
been decided in Att.-Gen. v. Oxford, cbc. By. 
twenty years before. When the report of * the 
latter case is looked at, it will be found that it 
was decided on other grounds than those on which 
Sir G. Jcssel thought it had been decided. How- 
ever, what Sir G. Jessel said in Att.-Gen. v. 
Cockermouth Local Board was this : . . 44 Then 

this is an information by the Att.-Gen. against a 
public body, to enforce the terms i of a public Act 
of Parliament. Now, if I understand the law 


Att.-Gen, v. L. & N. W. By., referred to. 
Att.-Gen. r. Ashbourne Recreation Ground Go. 
(1902) 72 L. J. Ch. 67 ; [1903] 1 Ch. 101, 108 ; 
87 L. T. 561 ; 51 W. It. 125 ; 67 J. V. 73 ; 
1 L. G. R. 146.— BUCKLEY, J. ; Bickmore r. 
Dimmer (1902) 72 L. J. Ch. 96 ; [1903] 1 Ch. 
158, 163 ; 88 L. T. 78 : 51 W. R. 180.— C.A. 

Cromford and High Peak R> v. Stockport, 
Disley and Whaley Bridge Ry. (185 7)r 24 Eeav. 
74 ; 3 Jur. (N.S.) 628 ; 5 W. It. 636. — M.R. ; varied, 
(1857) 1 l)e G.& J. 326.— KNIGHT BRUCE and 
TURNER, L.JJ. 
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Powell Duffryn Steam Coal Co. v. Taff Vale 
By. 22 W. K. 1*2. — hall. v.-c. : uifiruietl, 
(1874) 43 L. J. Oh. r.7.'. : L. 1!. !> Oil. 331 ; 30 
h. T. 208. — L..rj. ii W S. C„ 20 L. T. 357 : 20 
IV. E. 400. 

Powell Duf&yn Steam Coal Co. v. Taff Vale 
Ey., considered and distinguished. I 

Todd Co. r. Midland (jf. 5\ T . (Ireland) Ry. 
(1881) 0 L. 11. Jr. S5. — stjllivax. mm. 

Powell Duffryn Steam Coal Co. v. Taff Vale 

Ry .. d-i sting u ished. 

Woodruff r. Brecon & Merthyr Tydlil Junction 
Ry. (188-1) 28 Ch. D. 1 90 ; 51 L. j‘ <Jh. 020 ; 52 
L. T. CD ; 33 W. R. 125 ; affirmed, c.A. 

BACON, V.-c. — In that case, if: the application 
of the plaintiff had been acceded to, there would 
have been an order that the railway company 
should do something. The plaintiff in this case 
docs nut ask the railway company to do anything 
except to desist from injuring* him and' inter- 
fering with his statutory right under sect. 7(5 [of 
the Railway Clauses Act].— p. 11)7. 

Powell Duffryn Steam Coal Co. v. Taff Vale 
Ey. 

Applied, Phipps r. Jackson (1887) 5(5 L. J. Ch. 
550 ; 83 W. R. 378.— STIRLING, j. : referred to , 
Ryan r. Mutual Tontine Westminster Cham hers 1 
Association (1892) <52 L. J. Oil. 252 : [1808] 1 Ch 
116, 128 : 2 R. 156 : 07 L. T. 820 : 41 W. R. 146.— 
c.A. : l)au ul j ism Sugar Factories r. Inland 
Revenue Commissioners (11)00) 70 L. J. K. B 
211: [1001] 1 K. 15. 215; 84 L. T. 101: 05 
J. P. 212.— C.A. 


Yorkshire Ry. Wagon Co. y. Maclure (1882) 
51 L. J. Oh. 857 ; 21 Oh. D. 800 : 47 L. T. 
200 : 80 W. R. 701.— c.A. 

Discussed, Cornwall Minerals Ry.. In l e (1 882) 
48 L. T. 41. — if AY. j., nnd*c.A. ; Yarrow, In re, 
Collins v. Weymouth (1880) 50 L. J. Q. B. 18 ; 
01 L. T. 642 ; 88 W. R? 1 75. — CAVE, j. ; Reg. v. 
County Cork Treasurer (1880) 24 L. R. lr. 4J5, 
410. — Q.B.D. : applied, Liskcard and Garadon Ry., 
In re (1908) 72 L. J. Ch. 754 ; [1008] 2 Ch. 081, 
680 ; 80 L. T. 487. — SWINFEN eady, j. And see 
Bills of 8ale, *’ vol. i., col. 288. 

Cr. N. Ry. v. Tahourdin (1883) 53 L. J. Q. B. 
0!) ; 18 Q. B. D. 820 ; 50 L. T. 180 ; 82 
W. R. 559. — C.A. , discussed- and applied. 
East and West India Dock Co., Ln re (1888) 
38 Ch. I). 570 ; 57 L. J. Ch. 1053 : 59 L. T. 237 : 
36 W. R. 840. — CI-htty, J.; affirmed, C.A. cotton 
and FRY, L.JJ. ; LOPES, L.J. doubting. 

cm tty, J. — The purpose mentioned iu the 
section [Railway Companies Act, 1807, s. 3] need 
not be the principal purpose for which the com- 
pany is constitute l ; it may be an ancillary or 
subsidiary purpose. This point was decided by 
the C.A. in Cl. X. dig. v. Tahourdin. — p. 582. 

FRY, L.J. — Then, again, it has been said that 
making, working or maintaining the railway 
must be the primary purpose or the fundamental 
purpose of the company ; but the statute seems 
tome to negative that, because it says, “cither I 
alone or in conjunction with any other purpose.” 
And accordingly, iu G.X.JJy.x. Tahourdin- it 
was determined that a company authorised by 
statute to make a railway, which was merely 
ancillary to its purposes as” a dock company, was 


a railway company within the meaning of the 
Railway Companies Act. 1867. I think, there- 
fore, that the company in this case satisfies all 
the requirements of the words to which 1 have 
referred. — p. 505. * * 

LOPES, L.J.— That case [G. X. Jig. v. Tahour- 
din], I think, is clearly distinguishable from the 
present. — p. 506. 

0 

Shrewsbury and Birmingham Ry. v. L. & 
N. W. Ry. (1850) 2 Mae. k (J. 321.— 
gotten n am. L.c.-: 20 L. J. Ch. 00 : 3 
Mac. & G. 70 : 2 H. & Tw. 257 ; 14 Jur. 
021, 1125.— TRURO. L.C., distinguished. 

Beman r. R afford (1851) 20 L. J. Ch. 537 ; 1 
Sim. (x.s.) 55u : 15 Jur. 014 : 7 Railw. Cas. IS.— 
CRANWOJiTH, Y.-C. 

> 

Shrewsbury and Birmingham Ry. v. L. & 
BT.W. Ry. 

A pprored, Shrewsbury and Birmingham Ry. v. 
L- N. W. Ry. (1851) 21 L. J. Q. B. 80 ; 3 7 
Q* B. 652 ; 16 Jur. 311. — Q.B. ; discussed. Shrews- 
bury and Birmingham Rv. /*. L.&R. W. Ry. (1853) 
22 L. J. Ch. 682 ; 4 Dc Vr. M. As (1. 115 :* 17 Jur. 
845 : 1 W. R. 172. — L.JJ. : referred- to. Lancaster 
and Carlisle Ry. r. N. 5Y. Ry! (1856) 25 L. J. Ch. 
223 : 2 K. & J. 203 : 4 W. R. 220. — WOOD, V.-O. ; 
affirmed, Shrewsbury and Birmingham Itv. r. 
L. & K W. Ry. (1857) 26 L. J. Oh.*48 ; 6 H. L. 
Cas. 113 ; 3 Jur. (n.s.) 775. — ill. (E.). 

Shrewsbury and Birmingham Ry. v. L. & 
14. W. Ry. (h.l.), applied. 

L. B. & S. O. Ry. r. L. k N. W, Ry. (1850) 28 
L. J. Ch. 521 ; 4 De C4. J. 862 ; 5 Jur. (N.S.) 
801 : 7 W. It. 501 . — Chelmsford, l.c., and 
TURNER. L.J. ; Hare r. L. k N. W. Ry. (1861) 30 
L. J. Ch. 817 ; 2 J. k H. 80 ; 7 Jur. (N.S.) 1145. 
—wood, v.-c. 

Shrewsbury and Birmingham Ry. v. B. & 
34. W. Ry.. discussed. 

Taylor r. Chichester and Mid hurst Ry. (1867) 
36 L. J. Ex. 201 ; L. R. 2 Ex. 356, 384. — 
EX. cn. (reversed, ji.l., supra-, col. 2680) ; Riche 
r. Ashburv Rv. Carriage k Iron Co. (1874) 43 
L. J. Ex. 177 ; L. R. 0 Ex. 224, 292.— EX. CH. ; 
reversed H.L. (see supra, col. 2681) : AAl .-Gen. i\ 
(4. K. Ry. (1870) 48 L. J. Oh. 128 ; 11 Ch. D. 440, 
487 ; 40 L. T. 265 ; 27 W. U. 750. — C.A. : BAG- 
GAL LAY, L.J. dissenting (affirmed, (18*0) 49 L. J. 
Ch. 545 : 5 App. Cas. 473. — h.l. (e.) supra, 
col. 2674). 

Shrewsbury and Birmingham Ry. v. L. & 
K. W. Ry., applied. 

Mire Purchase Furnishing Co. e. Ricliens (1887) 
20 Q. B. I). 387 ; 58 L. T. 460 ; 86 W. R. 305.— 
C.A. ESHER, M.R., BOWEN and FRY, L.JJ. 

FRY, L.J. — The only observation I will add is 
on Shrewsbury and- Birmingham Jig. v.X. S'X. JF. 
Ry. It was there said by Lord Gran worth : 
■* When the Legislature constitutes a corporation 
it gives to that body pri md facie an absolute right 
of contracting.” — p. 300. 

Kent Coast Ry. v. L. C. & D. Ry. (1868) L. R. 
3 Ch. 656 ; 19 L. T. 174 ; 16 W. R. 1027. 
— discussed and. explained. 

Manchester Ship Canal Co. r. Manchester 
Racecourse Co. (1000) 60 L. J. Oh. 850 ; [1000] 
2 Ch. 352 ; 83 L.T. 274.— farwell, J. ; affirmed, 
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(1901) 70 L. J. Oh. 468 : [1901] 2 Ch. 87; 84 
L. T. 436 ; 49 W. R. 418.— C.A. HIG-BY. v. 
WILLIAMS and STIRLING, L.JJ. 

GL N. # Ry. y. Eastern Counties Ry. (1851) 
21 L. «T. Oh. 837 ; 9 Hare 306 ; 7 Railw. 
Gas. 643. — v.-c.. applied. 

L. B. & S. C. Ry. r. L. k S. W. Ry. (1859) 28 
L. J. Ch. 521 ; 4 T>e It. & J. 362 ; 5 Jur. (N.S.) 
801; 7 W r . R. 591. — Chelmsford, l.g. and 
TURNER, L.J. 

G-. 3ST. Ry. v. Eastern Counties Ry.. principle 
approved and applied. 

Shrewsbury and Birmingham Ry. v. Stour 
Valley Ry. (1852) 2 De G. M. & G. SG6.— 
L.JJ., disthu/uished . 

Richmond Waterworks Co. r. Richmond Vestry 
(1876) 3 Ch. D. 82 : 45 L. J. Ch. 441 ; 34 L. T. 
480. 

M ALINS, v.-c. — Upon the former occasion, the 
decision of Sir G. Turner in G. X. Ry. v. Eastern 
Counties lly. was appealed to. and Mr. Pearson 
this morning referred to a great many other 
authorities — for instance, Shrewsbury, <SV. Co. v. 
Stour Valley Ry., which he so much relied upon, 
but that appears to me to be a totally distinct 
case. That was a case in which several railway 
companies had the power amongst themselves of 
running over a large tract of country, and the 
consequence of their running in opposition was 
to destroy each other. Thereupon they came to 
an arrangement that they would throw the 
common earnings into one purse, and divide 
them in certain defined proportions. There was 
nothing illegal in that, and the contract was 
decided by the Court of Queen’s Bench not to be 
illegal. But where one company attempts to 
transfer all its powers, privileges, and autho- 
rities to another company, then I apprehend it 
does fall within the rule laid down by Sir G. 
Turner, which I have heard no authority to refute, 
and in which I entirely agree. In G. X. Ry. v. 
Eastern Counties lly. there was an agreement, 
between two railway companies, made without 
the authority of the legislature, whereby one of 
them delegated to the other all the powers which 
had been conferred upon it by Parliament, anti it 
was held that it was an unlawful attempt to effect 
that which Parliament alone could authorise, and 
was against public policy, and in such a case the 
Court would not interfere to assist either of the 
parties in obtaining a collateral beneiit which 
the agreement would give, or aid them in any 
manner which would promote the object of the 
agreement. — p. 98. 

L. B. & S. C. Ry. v. L. & S. W. Ry. (1859) 28 

L. J. Ch. 521 : 4 Be G. & J. 362 ; 5 Jur. 

(N.S.) SOI ; 7 W. II. 591. — CHELMSFORD. 

L.c. and turner, L.J., explained. 

Midland Ry. r. G. W. Rv, (1873) L. R. 8 Ch. 
841, 857 ; 42* L. J. Ch. 43S ; 28 L. T. 718; 21 
W. R. 657. — JAMES and MELLISH, L.JJ. 

Beman v. Rufford (1851) 20 L. J. Ch: 537 : 

1 Sim. (N.S.) 550 ; 15 Jur. 914 : 7 Railw. 

Cas. 48. — C RAN WORTH, V.-C. 

Referred to. East Anglian Rys. r. Eastern 
Counties Ry. (1851) 21 L.J. C. L\ 23 ; 11 C. B. 
775; 16 Jur. 249; 7 Railw. Cas. 150.— C.P. : 
applied , Winch i\ Birkenhead, Lancashire ami 
Cheshire Junction Ry. (1852) 5 De G. & Sm. 
562 ; 16 Jur. 1035. — PARKER, V.-C. : referred 


to, G. W. Ry. r. Oxford. Worcester and Wol- 
verhampton Ry. (1852) 5 De G. & Sm. 437. 447 ; 
16 Jur. 443. — Parker. Y.-c. (and on appeal 
(1853) 5 De G. M. & G. 341. — KNIGHT BRUCE 
and TURNER, L.JJ.) ; Ffooks r. S. W. Rv. (1S53) 

I 8m. & G. 142; 17 Jur. 365; 1 W. R. 175.— 
—STUART, Y.-o. : discussed, Hare r. L. k N. W. 
Ry. (1861) 30 L. J. Ch. 817 ; 2 J. & H. 80 ; 7 Jur. 
(N.S.) 1145.—' WOOD. V.-C. 

Beman v. Rufford, applied. 

Midland Ry. r. G. W. Ry. (1873) L. R. 8 Ch. 
845, n. — ROM I lly, m.r. : reversed, 42 L. J. Ch. 
438 ; L. R. 8 Ch. 841 ; 28 L. T. 718 ; 21 W. R. 
657.— JAMES and MELLISH, L.JJ, 

Beman v. Rufford. 

Referred to, Russell v. Wakefield Waterworks 
Co. (1875) 44 L. J. Ch. 496 ; L. R. 20 Eq. 474, 
481 : 32 L. T. 685 ; 23 W. R. 887. — JESSEL, M.R. ; 
applied , Sevenoaks, Maidstone and Tunbridge 
Ry. v. L. C. & D. Ry. (1879) 48 L. J. Ch. 513 ; 

II Ch. D. 625, 637 ; 40 L. T. 545 ; 27 W. R. 672. 
— JESSEL, M.R. (see post'). 

Winch v. Birkenhead, Lancashire and 
Cheshire Junction Ry. (1852) 5 De 
G. k Sm. 562 ; 16 Jur. 1035. — PARKER, 
V.-c., applied. 

„ Midland Ry. r. G. W. Ry. (1873) L. It. 8 Oh. 
845, n. — romilly. M.R. : reversed, 42 L. J. Ch. 
438 : L. li. H Ch. 811 : 28 L. T. 718 ; 21 W. R. 
657. — JAM ES and MELLISH, L.JJ. 

Winch v. Birkenhead, Lancashire and 
Cheshire Junction Ry., applied. 

Sevenoaks, Maidstone and Tunbridge Ry. r. 
L. C. k D. Rv. (1879) 11 Ch. D. 625 f 48 L. J. 
Ch. 513 ; 40 L. T. 545 ; 27 W. R. 672. 

jessel, m.r. — It seems to me that the working, 
and the maintenance, and the consequent pos- 
session must be exclusive, and, therefore, that the 
Sevenoaks company after the completion of the 
line under this agreement had no right to enter 
at all, and had no right to interfere with the 
construction of any part of the works. I may 
mention in corroboration of the view I have taken 
of the working agreement two cases which seem 
to me to have some bearing on the matter. — 
p. 637. [His lordship then discussed Reman v. 
Rufford (supra), and Winch v. Rirhenhead, 
,SV. Ry., and continued :] It appears -to me, 
on both those authorities, that agreements for 
working mean the exclusive use, and as the 
agreements, the subjects of those decisions, are 
not only similar in words, but similar in purpose, 
I think they are guides to me in showing that in 
construing this agreement I ought to arrive at the 
same conclusion. — p. 639. 

Sevenoaks, Maidstone and Tunbridge Ry. v. 
L. C. & D. Ry., explained. 

Manchester Ship Canal Co. r. Manchester Race- 
course Co. (1900) 69 L. J. Ch. 850 ; [1900] 2 Ch. 
352 ; 83 L. T. 274. — HARWELL, j’. ; affirmed, 
(1901) 70 L. el. Ch. 468; [1901] 2 Ch. 37: 84 
L T. 436; 49 W. R. 418.— c.A. 

Sevenoaks, &c. Ry. v. L. C. & D. Ry., 

referred to. 

Tuff Vale Ry. r. Amalgamated Society of Ry. 
Servants (1900) 70 L. j. K. B. 905, n ; [1901] 
A. C. 429. — farwell, j. ; reversed, 70 L. J. 
K. B. 219 ; [1901] 1 K. B. 170 ; S3 L. T. 474 ; 
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49 W. E. 101 ; 04 J. P. 788.— C.A. A. L. 
SMITH. M.R,, COLLINS JUld STEELING. L.JJ. : but 
restored. (1901) 70 L. J. K. B. 905 ; [1901] A. 0. 
426 : 85 L. T. 147 ; 50 W. Ii. 44 ; 65 J. P. 596. 
— h.l. (e.). 

far well, J. — For instance, a lease in per- 
petuity is unknown at common law, but such a 
lease granted by one railway company to another 
when confirmed by the legislature becomes valid 
and binding — see Sir Cl. Vessel’s judgment in 
Sere not ilix, «Jfr. Ity. v. L . C. $ I). Ity , — p. 906. 

Simpson v. Denison, (1852) 10 Hare 51 ; 16 
J u r. 828. — T U UN Eli, V . -C. , tl i named. 
South Yorkshire Ey. r. G. N. By. (1853) 22 
L. J. Fx. 305 : 9 Ex. 55. — EX. (affirmed, 23 
L. J. Ex. 186 : 9 Ex. 642 .— ex. oh.) : Eussell r. 
Wakefield Waterworks Go. (1875) 44 L. J. Oh. 
496 ; L. E. 20 Eq. 474, 181 ; 32 L. T. 685 ; 23 
W. E. 887. — JESSED, M.R. 

Hare v. L. & H. W. By. (1861) 30 L. J. Oh. 
817 ; 2 J. & H. 80 : 7 Jur. (n.s.) 1145.— 
WOOD, y.-c., discussed. 

Midland Ey. r. L. & N. W. Ey. (1806) 35 
L. J. Ch. 831 ; L. E. 2 Eq. 521 ; 15 L. T. 264 ; 
15 W. E. 34.— kindersley, v.-CJ. : Bussell i\ 
Wakefield Waterworks Co. (1875) 44 L. J. Ch. 
496 ; L. E. 20 Eq. 474, 481 : 32 L. T. 685 ; 23 
W. E. 887.— JESSEL, M.R. : Dickson v. G. N. Ey. 
(1886) 56 L. J. Q. B. Ill ; 18 Q. B. D. 176. 184 s : 
55 L. T. 868 ; 35 W. E. 202 ; 51 J. P. 388.— C.A. 
ESHER, M.H., LINDLEY and LOPES, L. JJ. ; WlUS- 
ford Local Board r. Cheshire Lines Committee 
(1890) 59 L. J. Q. B. 372 ; 24 Q. B. D. 456, 459 ; 
62 L. T. 268 ; 38 W. B. 511 : 7 Ey. &: Can. Traff. 
Gas. 72. — RY. commrs. (overruled, see Darlaston 
Local Board i\ L. & N. W. Ey., post, col. 2712). 

South Yorkshire Ey. v. G. N. Ey. (1853) 22 
L. J. Ex. 305 : 9 Ex. 55.— ex. ; affirmed mm. 
G. 1ST. Ey. v. South Yorkshire Ey. (1854) 23 
L. J. Ex. 186 ; 9 Ex. 642# — EX. CH. 

South Yorkshire Ey. v. G. N. Ey., principle 
applied. * 

Shrewsbury and Birmingham Ey. v. L. N. W. 
Ey. (1857) 26 L. J. Ch. 482 ; 6 H. L. Cas. 113 ; 
3 Jur. (n.s.) 775.— h.l. (e.). cranworth, l.c. ; 
Bateman r. Ashton-under-Lyne Corporation 
(1858) 27 L. J. Ex. 458 ; 8 H. & N. 323 ; 6 W. E. 
829. —EX. ; South Wales Ev. r. Eedmond (1861) 10 
C. B. (N.S.) 675 ; 4 L. 619; 9 W. E. 806.— 
c.p. ; Chambers r. Manchester and Milford Ey. 
(1864) 33 L. J. Q. B. 268 ; 5 B. & S. 588 ; 10 Jur. 
(N.S.) 700 ; 10 L. T. 715 ; 12 W. E. 980.— Q.B. ; 
discussed, Taylor v. Chichester and Midhurst Ey. 
(1867) 36 L. J. Ex. 201 ; L. E. 2 Ex. 356, 370, 
384.— ex. ch.; willes and blackburn, jj. 
dissenting (reversed, H.L., sup in, col. 2680). 

South Yorkshire Ey. v. Cr. BT. By., referred to. 
Biche r. Ashbury Ey. Carriage and Iron Co. 
(1S74) 43 L. J. Ex. 177 ; L. E. 9 Ex. 224, 264.— 
EX. CH. ; reversed, H.L., see supra , col. 26S1. 

South Yorkshire Ey. v. Gr. N\ Ey., applied. 
Yorkshire Ey. Wagon Co. v. Maclure (1881) 51 
L. J. Ch. 253 ; 19 Ch. D. 478, 484 ; 45 L. T. 747 ; 
30 W. E. 288. — kay, J, ; on appeal, 21 Ch. D. 
309 ; 51 L. J. Cli. 85 7 ; 47 L. T. 290 ; 30 W. E. 
761.— c. A. # 

South Yorkshire Ey. v. G. N. Ey., ref erred to, 
Hartford Guardians v. Trickett (188S) 59 L. T. 
754, 757.— POLLOCK, B. 

O.C. 


Dublin and Meath Ey. v. Midland Gr. W. 
(Ireland) Ey. (1879) 3 Ey. & Can. Traff. 
Cas. 379. — RY. commrs., approved but 
d ixt i ntju i sh ed. x 

N. E. Ey. r. Scarborough and Whitby Ey. 
(1893 — 4) 8 Ey. & Can. Traff. Cas. 157. — 
WILLS, .t. ; affirmed, C.A. ESHER, M.R., LOPES 
and DAVEY, L. JJ. 

Gr. 2T. Ey. v. Manchester, Sheffield, &c. Ey. 
(1851) 5 De G. & Sm. 138 ; 16 Jur. 146. — 
Parker, v.-c., followed. 

Llanelly Ey. aud Dock Co. r. L. <& N. W. Ey. 
(1873) 42 L. J. Ch. 884 ; 21 W. E. 889.— L.JJ. ; 
affirmed, (1875) 45 L. J. Ch. 539 ; L. E. 7H. L. 
550 ; 32 L. T. 575 ; 23 W. E. 927.— H.L. (E.). 

Llanelly Ey. v. L. & N. W. Ey., distinguished 
and> not applied. 

Cochrane r. Exchange Telegraph Co. (1896) 
12 Times L. E. 197.— ckitty, J. 

Lindsey (Earl) v. Capper (1848) 2 Ex. 801.— 
EX. CH. : reversing 1 Ex. 579. — EX. ; affirmed 
nom. Capper v. Lindsey (Earl), (1S51) 3 H. L. 
Cas. 293.— H.L. (e.). 

Eigby v. Gr. W. Ey., 15 L. J. Ch. 266 ; 1 
Coop. G. C. 9; 10 Jur. 488; 4 Eailw. Cas. 
175. — WIGRAM, V.-C. ; reversed, (1846) 2 Ph. 44 ; 
1 Coop. C. C. 3; 10 Jur. 531.— cottenham, l.c.; 
S.C., (1845) 14 M. & W. 811 ; 4 Eailw. Cas. 190. 
—EX. 

Eigby v. G. W. Ey., discussed. 

Lindsey (Earl) v. G. 1ST. Ey. (1853) 22 L. J. Ch. 
995 ; 10 Hare 665 ; 17 Jur. 552 ; 1 W. E. 527.— 
wood, v.-c. ; Miles r. Tobin (1867) 17 L. T. 432, 
435 ; 16 W. E. 465.— Chelmsford, l.c. 

Eigby v. G. W. Ey.. referred to. 

Hood v. N.E. Ey. (1869) L. E. 8 Eq. 666, 672 ; 
20 L. T. 970 ; 17 W. E. 1085.— JAMES. V.-C. ; 
varied, (1870) L. E. 5 Ch. 525 ; 23 L. T. 206 ; 
18 W. B. 473.— hatherley, l.c. and giffard, 
L.J. 

Eigby v. G. W. Ey., discussed and not 
applied. 

Jegon v. Vivian (1871) 40 L. J. Ch. 3S9 ; L. E. 
6 Ch. 742 ; 19 W. E. 365. 

HATHERLEY, L.C. — Tn the case of the Swindon 
Eefreshment Boom — Higby v. G. W. Ity., the 
expression in the lease of an intention on the 
part of the railway company to stop trains at 
the station, coupled with the rest of the deed, 
was held to amount to a covenant to do so. But 
it would be a monstrous stretch of this doctrine 
to imply covenants throughout a lease, as I am 
t invited to do here, by looking into the licences 
and powers secured for the benefit of the lessee 
as the part of the lease from which I am to 
imply obligations upon him. — p. 394. 

Eigby v. G. W. Ey., referred to. 

Phillips r. G . W. Ey. (1872) L. E. 7 Ch. 409, 
417 ; #41 L. J. Ch. 614 ; 26 L. T. 532 ; 20 W. E. 
562. — C.A. HATHERLEY, L.C., JAMES and 
MELLISH, L.JJ. 

Eigby v. G. W. Ey., explained. 

Eyan v . Mutual Tontine Westminster Cham- 
bers Association (1892) 62 L. J. Ch. 252 ; [1893] 

1 Ch. 116, 124 ; 2 E. 156 ; 67 L. T. 820 ; 41 W. E. 
146. — C.A. ESHER, M.R., LOPES and KAY, L.JJ. 

86 
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Burnett v. Great North, of Scotland By. 

(1S83) 11 Ot. of Sess. Cas. (4th series) 375 : 
reversed, 54 L. J. Q. B. 531 ; 10 App. Cas. 147 ; 
53 L. T. 507.$-iLL. (so.). 

Benthamv. Hoyle, (1878) 47 L. J. M. C. 51 ; 
3 Q. B. D.2S9 ; 37 L. T. 753 ; 24 W. R. 314. 
— Q.B.D., applied. 

L. B. & S. C. Ry* r. Watson (1878) 47 L. J. 
C. P. 834 ; 3 C. P. D. 429. 436 ; 39 L. T. 199 ; 
26 W. R. 856. — c.P.D. COLERIDGE, c.J. and 
LUSH, J. : affirmed, (1879) 48 L. J. C. P. 316 ; 4 
C. P. D. 118 ; 40 L. T. 1S3; 27 W. R. 614.— 
C.A. 

Bentham v. Hoyle, distinguished. 

White r. Morley (1899) 68 L. J. Q. B. 702 ; 
[1899] 2 Q. B. 34, 87 ; SO L. T. 761 ; 47 W/R. 
588; 63 J. P. 550 .— darling and Shannell, 
jj. And see “ Carriers,” vol. i., col. 284. 

Saunders v. S. E. By. (I860) 19 L. J. Q. B. 
761 : 5 Q. B. D. 456 ; 43 L. T. 2S1 ; 29 
W. R. 56 ; 44 J. P. 781.— COCKBURN, C.J. 
and LUSH, j., applied. 

Dyson v. L . & N. W. Ry. (1881) 50 L. J. M. C. 
78 : 7 Q. B. D. 32, 37 ; 44 L. T. 609 : 29 W. R. 565 ; 
45 J. P. 650. — BINDLEY and MATHEW. jj. 
Saunders y . S. E. By., referred to. 

Butler r. Manchester, Sheffield and Lincoln- 
shire Ry. (188S) 57 L. J. Q. B. 564; 21 Q. B. D. 
207, 212 ; 60 L. T. 89 : 36 W. B. 726 ; 52 J. P. 
611. — C.A. ESHER, M.R., LINDLEY and LOPES. 
L.JJ. 

Butler y. Manchester, Sheffield and Lin- 
colnshire By., applied. 

ICerrison v. Smith (1897) 66 L. J, Q. B. 762 : 
[1897] 2 Q. B. 145, 450 ; 77 L. T. 344.— LAW- 
RANCE and COLLINS, JJ. 

Dyson v. L. & N. W. By, (supra'), discussed 
and applied. 

Hnffam r. North Staffordshire Ry. (1S94) 63 
L. J. M. C. 225 ; [1894] 2 Q. B. 821. 825 : 10 
R. 507 ; 71 L. T. 517 ; 43 W. R. 28 ; 8 Cox O. C. 
41 ; 59 J. P. 23.— MATHEW and KENNEDY, JJ. 

Motteram v. Eastern Counties By. (1859) 29 
L. J. M. O. 57 : 7 C. B. (N.S.) 58, SO ; 6 
Jur. (N.S.) 583 : 1 L. T 101 : S W. R. 77. 
— C.P. ; williams, J. dissenting ; referred 
to. 

Bell-Cox (or Cox) v. Hakes (1 890) 60 L. J. Q. B. 
89 ; 15 App. Cas. 506, 543 : 63 L. T. 392 ; 39 
W. B. 145 ; 54 J. P. 820 ; 17 Cox C. O. 158.— 
H.L. (e.) ; lords morris and pield dissenting. 


4. Trespass on Railway. 

Jones v. Taylor (1858) 28 L. J. M. C. 204, n. ; 

1 El. & El, 20.— Q.B., followed. 

Bennett v. Blackpool Local Board (1859) 28 
L. J, M. C. 203 : S. C. nom. Blackpool Local 
Board r. Bennett, 4 H. & N. 127. — ex. 

Jones y. Taylor, disapproved. 

Foulger r. Steadman, (1872) L. K, 8 Q. I}. 65; 
42 L. J. M. C. 3 ; 26 L. T. 395. 

BLACKBURN, J. — Jones y. Taylor appears to 
have been very little considered. The judgment 
is very meagre. — p. 67. 

Jones v. Taylor, referred to. 

Foulger y. Steadman, approved. 

Perth General Station Committee r. Ross 
(1897) 66 L. J. P. C. 81 : [1897] A. C. 479, 494 ; 


77 L. T. 226 ; 24 Rettie 44.- H.L. (sc.) ; lord 
m orris dissenting ; reversing (1896) 23 Rettie 
885. — ct. OF SES«r ' 

Barker v. Midland By. (1856) 25 L. J. C. P. 
184 ; 18 C. B. 46.— C.P., applied. 

Beadell and Eastern Counties Ry., In re (1S57) 
26 L. J. C. P. 250; 2 C. B. (N.S.) 509 ; 5 W. R. 
650, — c.p. : Perth Geueral Station Committee r. 
Ross [1897] A. 0. 479, 493 (supra). 

Marriott and L. & S. W. By., In re, (1857) 
26 L. J. C. P. 154 : 1 C. B. (N.S.) 499 ; 3 
Jur. (N.S.) 193 ; 5 W. R. 312.— c.P. 
Distinguished , Bead ell and Eastern Counties, 
In re (supra) ; West r. L. & N. W. Ry. (7 mt).. 
Beadell and Eastern Counties By., In re, 
referred to. 

Painter, Ex parte (1857) 2 C. B. (N.S.) 702. — 
C.P. : Case r. Storey (1869) 38 L. J. M. C. 113 ; 
L. R. 4 Ex. 319, 326 :■ 20 L. T. 61S ; 17 W. R. 
S02.— EX. 

Beadell and Eastern Counties By., In re, 

discussed. 

West r. L. & N. W. Ry. (1870) 39 L. J. C. P. 
282 : L. R. 5 C. P. 622, 633 ; 23 L. T. 371 ; 18 
W. R. 1028.— M. smith and BRETT, JJ. dissent- 
ing. Sec judgment of M. smith, j. 

r 5. Passenger Duty. 

Att.-Gen. v. North LondonBy. (1874) 43 L. J. 
Ex. 223 : L. It. 9 Ex. 330 ; 31 L. T. 377.— EX. : 
affirmed nom. North London Ry. v. Att.-Gen. 
(1876) 45 L. J. Ex. 315 ; 1 App. Cas. 148 ; 34 L. T. 
297 ; 24 W. R. 852— H.L. (e.). 

Att.-Gen. v. L. & N. W. By. (1SS0) 5 Ex. D. 
247. — EX. D. ; affirmed, (1881) 50 L. J. 
Q. B. 170; 6 Q.‘B. D. 216 : 44 L. T. 236; 
29 W. R. 346; 43 J. P. 390.— c.A., obser- 
vations applied. 

Att.-Gen. r. Furness Tty. (1899) 68 L. J. Q. B. 
623 : [1899] 2 Q. B. 267 : SO L. T. 710 63 J. P. 
326.— GRANTHAM and KENNEDY, JJ. 

Att.-Gen. v. Oxford, Worcester and Wolver- 
hampton By. (1862) 31 L. J. Ex. 218; 7 H. & 
N. 840.— EX. ; martin, B. dissenting; affirmed 
nom. G. W. By. v. Att.-Gen. (1S66) 35 L. J. Ex. 
123 ; L. R. 1 H. L. 1 ; 12 Jur. (N.S.) 417 ; 14 
L. T. 33 ; 14 W. R. 519.— H.L. (E.). 


6. Arbitration. 

Maunsell v. Midland Great Western (Ire- 
land) By. (1803) 32 L. J. Ch. 513; 1 H. 
& M. 130 ; 9 Jur. (n.s.) 660 ; 8 L. T. 826 ; 
11 W. R. 768. — WOOD, v.-c., discussed and 
approved. 

London and Blackwall Ry. r. Cross (1886) 31 
Ch. D. 354, 368 ; 55 L. J. Ch. 313 ; 54 L. T. 309 ; 
34 W. R. 201— C.A. LINDLEY, FRY and LOPES, 
L.JJ. 

Maunsell v. Midland Great Western (Ire- 
land) By., referred to. 

Wood v. Lillies (1892) 61 L. J. Ch. 158.— 
CHITTY, J. 

Maunsell v. Midland Great Western (Ire- 
land) By. and L. & S. W. By. y. Coward 
(1848) 5 Railw. Cas. 703 ; 1' H. & Tw. 
377, n. — V.-C., affirmed ; L.C., explained. 
Kitts v. Moore <5c Co. (1894) [1895] 1 Q. B. 
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253 ; 64 h. J. Q. B. 152; 12 R. 43; 71 L. T. 
670 : 4:5 W. E. 84.— C. A. lindlky aiul A. l. 
SMITH, L.JJ. 

A. L. SMITH, Ij.j. — I n .1 launsell v. Midland 
Great Western ( Ireland ) 7///. . . . there was 
an agreement to refer, and an injunction was 
asked for by one of the parties to restrain pro- 
ceedings by arbitration, on the ground that the 
directors of the defendant company had been 
acting ultra vires. If the point had been that 
the agreement had been entered into by the 
directors on behalf of the shareholders infra 
■cl rex, ami they wanted to get rid of the arbitra- 
tion on the ground of its being useless and futile, 
no injunction would have gone ; but as the 
shareholders, who were the plaintiffs, impeached 
the agreement, because they alleged that the 
agreement was ultra r.ir&s the directors, and 
consequently they were not bound by it and not 
bound by the proceedings on arbitration, the 
Court granted the injunction until the proceed- 
ings in equity were taken to determine whether 
the agreement to refer could be successfully 
impeached or not. L. A* S. IT. My. v. Coward 
was another case which proceeded on the same 
principle. — p. 203. 

Watford and Rickmans worth Ry. v. L. & N. 
W. Ry. (1809) 38 L. J. Oh. 449 ; L. R. 8 
Kq. 231 : 21 L. T. SI ; 17 W. R. 814.-* 
M.K., applied. 

Llanelly Ry. r. L. & X. W. Ry. (1872) 20 
W. R. 898.— MALINS, v.-c. : affirmed, (1873) 42 
L. J. Ch. 884 : L. R. 8 Oh. 942 : 29 L. T. 357 ; 21 
W. R. 889.— l.jj., and (1875) 45 L. J. Ch. 539 ; 
L. R. 7 H. L. 550 ; 32 L. T. 575 : 23 W. R. 927. 
— H.L. (E.). 

Watford and Rickmansworth Ry. v. L. & N. 
W. Ry., iJ I minuted. 

L. 0. & D. By. r. H. E. By. (1888) r>8 L. J. Ch. 
75 ; 40 Ch. D. 100, 105 ; Vi) L. T. 370 ; 37 W. K. 
05.— O.A. _ COTTON, BOWEN and LIKDLET, L.JJ. 

» 

Caledonian Ry. v. Greenock and Wemyss Bay 
Ry. (1874) L. E. 2 H. L. Sc. 347.— H.L. 
(so.). 

Misti nguished , G-. W. Ry. r. Halesowen Rv. 
(1883) 52 L. J. Q. B. 473. 477 ; 48 L. T. 410; 4 
Ry. & Can. Trail:. Cas. 224. — A. L. smith, j. ; 
GROVE, j. doubting ; eon side red- and applied , Reg. 



and wills, JJ. ; dismissed, L. C. & D. Ry. v. S. E. 
Ry. (1888) 58 L. J. Ch. 75 ; 40 Ch. D. 100, 106 ; 00 
L. T. 370 ; 37 W. E. 65.— 0. A. COTTON, BOWEN 
and LINDLEY, L.JJ. 


; L. J. Oh. 1050 ; 30 Ch. D. 553, 509 : 53 L. T. 

. 251 ; 33 W. R. 841.— north. J. 

Reg. v. G. N. Ry., referred- to % % 

Reg. r. Co rk JJ. (1899) [1900] 2 Ir. R. 105, 
; 120. — Q.B.D. 

I L. C. & D. Ry. v. S. E. Ry. (1888) 58 
L. J. Ch. 75 ; 40 Ch* I). 100 : 00 L. T. 
i 370 : 37 W. R. 65. — C.A., referred to. 

| Davis v. Starr (1889) 58 L. J. Ch. 808 ; 41 
| Ch. L>. 242. 245 ; OOL. T. 797 : 37 W. R. 481.— 
C.A. COTTON, LIND LEY and LOPES. L.JJ. 

L. C. & G. Ry. y. S. E. Ry., explained 
a ad dist i Htj u isli ed . 

Manchester Ship Canal Co. r. Manchester 
! Racecourse £o. (1900) 09 L. J. Ch. 850 ; [1900] 

1 2 Ch. 352 ; 83 L. T. 274. — HARWELL. J. ; affirmed, 
(1901) 70 L. J. Ch. 408; [1901] 2 Ch. 37; 84 
L. T. 436 : 49 W. R. 418.— C.A. 

Harwell, j. — A great, deal of argument was 
founded upon Caledonian My. v. Greenock, JJv.. 
My. (supra, col. 2707). It. appears to me that the 
problem before the Court in that and subsequent 
cases is absolutely different from anything I have 
' to contend with here. The question there was 
j not whether the parties were or were not bound 
' by the contract into which they had entered. 

! No such question arose. The question was 
| whether the Courts were bound or not by a 
j substantive statutory enactment, presumably in 
| the interests of the public, that the agreement 
j which was confirmed between the parties should 
i be implemented — to use the Scotch term in the 
| Scotch case — and made effective by the two 
i parties to it . . . The parties might waive tlie 
| agreement between themselves for their own 
; benefit. They could not, however, waive the 
| statutory duty imposed upon them, if it be a duty- 
imposed for the benefit of the public at large. 

! That was the point which was considered in all 
: the eases, and I think that what Bowen, L. J. 
says in L. C. A' M. My. v. A E. My. makes 
that abundantly clear, if it were not so other- 
wise . . . What the Court held in that parti- 
cular case was . . . that the Court was at liberty 
to consider the question raised between the 
parties, notwithstanding the arbitration clause 
which had been confirmed and rendered valid by 
the Act of Parliament. No question arose as to 
whether the contract was or was not valid as 
between the parties themselves. The same 
observation applies to the other cases, especially" 
Meg. v. Midland My. ((1887) 19 Q. B. D. 540, 
supra, col. 2707), which appears to me to be 
merely a question on the construction of a 
particular Act of Parliament, with which I really 
need not deal further. — pp. 855, S56. 


Caledonian Ry. v. Greenock and Wemyss 
Bay Ry,, distinguished and ■ not applied. 
Jersey (Earl) v. G. W. Ry. (1893) [1S94] 
3 Ch. 625, n.— C.A. lindley, lopes and 
A. l. smith, l.jj. ; Manchester Ship Canal Co. 
v. Manchester Racecourse Co. (1900) 69 L. J. 
Ch. S50 ; [1900] 2 Ch. 352, 361 ; 83 L. T. 274.— 
HARWELL, j. (see. post, col. 2708) ; affirmed, 
(1901) 70 L. J. Ch. 468: [1901] 2 Cli. 37; 

84 L. T. 436 ; 49 W. R. 418.— C.A. 

Reg. v. G. N. Ry. (1876) 46 L. J. Q. B. 4 ; 
2 Q. B. D. 151 ; 35 L. T. 551 ; 25 W. It. 
41. — MELLOIt aud LUSH, JJ., applied. 
Shepherd r. Norwich Corporation (1885) 54 


7. Railway Commission. 

Caterham Ry., In re (1857) 26 L. J. C. P. 
161 : 1 C. B. (N.s.) 410.— c.p. ; and 
Bennett v. Manchester, Sheffield and 
Lincolnshire Ry. (1859) 6 C. B. (n.s.) 
,707 ; 7 W. R. 585. — C.P., considered. 

S. E. Ry. r. Ry. Commissioners and Hastings 
Corporation (1880) 49 L. J. Q. B. 273 ; 5 Q.B. D. 
217, 238 ; 41 L. T. 760 ; 28 W. R. 464 ; 44 J. P. 
362. — Q.B.D. ; reversed, C.A. (post, col. 2711). 

Caterham By., In re, and Bennett v. Man- 
chester. Sheffield and Lincolnshire Ry, 

(supra, col. 2708), referred to. 

Reg. r. Ry'. Commissioners and IHstingtou 

86 — 2 
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Iron Co. (1889) 58 L. J. Q. B. 283 ; 22 Q. B. D. 
642, 655 ; 60 L. T. 606 ; 37 W. R. 446 ; 53 J. P. 
533 : 6 Ry. & Can. Traff. Cas. 108. — HUDDLE- 
STON, B. and MAN 1ST Y, j. 

Ransome v. Eastern Counties Ry. (1857) 
26 L. J. C. P. 91 ; 1 C. B. (N.s.) 437 ; 
3 Jur. (N.S.) 217. — C.P., referred to. 

Harris v. Cockei%iouth and Workington Ry. 
(1858) 27 L. J. C. P. 162 ; 3 C. B. (N.s.) G93 : 
4 Jur. (N.s.) 239 ; 6 W. It. 209. — c.p. ; Ilansorae 
o. Eastern Counties Ry. (1858) 27 L. J. C. P. 166 ; 
4 C. B. (N.S.) 135 ; 4 Jur. (N.S.) 284 ; 6 W. R. 
395,— C.P. 

Ransome v. Eastern Counties Ry., 27 

L. J. C. P. 166, principle adhered- to. « 
Ransome v. Eastern Counties R&. (1860) 29 
L. J. C. P. 329 ; S C. B. (N.S.) 709 ; 7 Jur. (N.S.) 
99 ; 2 L. T. 376 ; S W. R. 527.— C.P. 

Ransome v. Eastern Counties Ry., 26 

L. .7. C. P. 91 aud 27 L. J. C. P. 166, 
considered. 

G. W. Ry. v. Sutton (1869) 38 L. J. Ex. 177 : 
L. R. 4 H. L. 226, 252 : 18 W. R. 92.— H.L. (E.) : 

CAIRNS, L.C., LORDS CHELMSFORD and COLON- 
SAY with the judges ; Budd v* L, «& N. W. Ry. 
(1877) 36 L. T. 802 ; 25 W. R. 752 ; 4 Ry. & 
Can. Traff. Cas. 393. — EX, D. 

Ransome v. Eastern Counties Ry.. referred 
to. 

Toomer r. L. C. & D. Ry. (1877) 47 L. J. Ex. 
276 ; 2 Ex. D. 450 : 37 L. T. 161 .; 26 W. R. 31. 
— CLEASBY, B. and HAWKINS, J. 

Ransome v. Eastern Counties Ry. , referred 
to. 

Reg. c. Ry. Commissioners and Distingtou 
Iron Co. (1889) 58 L. J. Q. B. 233 ; 22 Q. B. E>. 
642, 655 ; 60 L. T. 606 ; 37 W. R. 446 ; 6 Ry. 
& Can. Trail. Cas. 108 ; 53 J. P. 533. — 

HUDDLESTON, B. and MANISTY, J. And see 
n Carriers,” vol. i., col. 309. 

Oxlade v. N. E. Ry. (1857) 26 L. J. C. P. 
129 : 1 C. B. (N.s.) 454 ; 3 Jur. (N.S.) 
637. — C.P., referred to. 

Harris r. Cockermouth and Woikington Ry. 
(1858) 27 L. J. C. P. 162 ; 3 C. B. (N.s.) 693 ; 
<- Jur. (N.S.) 239 ; 6 W. R. 209.— C.P. ■ 

Oxlade v. N. E. Ry., referred to. 

Dickson r. G. N. Ry. (1886) IS Q. B. D. 176 ; 
56 L. J. Q. B. 112 ; 55 L. T. 868 ; 35 W. R. 202 ; 
51 J. P. 388. — C.A. ESHER, M.B., LINDLEY and 
LOPES, L.JTJ. 

lindley, l.j. — The Railway and Canal Traffic 
Act, 1854, does not make railway companies 
liable as common carriers in respect of! goods 
which they do not profess to carry as such. 
This was, in fact, decided in O, elude v. K.JE.Ry. 
— p. 185. 

* vd see “ Carriers,” vol. i., col. 304. 

Harris v. Cockermouth and Workington Ry. 
(1858) 27 L. J. C. P. 162; 3 C. B. (N.s.) 
693 ; 4 Jur. (N.S.) 239; 6 W. R. 209: 
1 Ry. & Can. Traff. Cas. 97. — C.P. 

Applied , Jones v. Eastern Counties Ry. (1858) 
3 C. B. (N.s.) 718. — C.P. ; Rhymney Iron Co. 
Rhymney Ry. (1888) 6 Ry. & Can. Traff. Cas. 
60.— BY. COMMRS. (affirmed, 53 J. P. 309.— C.A.) ; 
referred to , Reg. r. Ry. Commissioners and 
Distingtou Iron Co. (1889) 58 L. J. Q. B. 233 ; 


22 Q. B. D. 642 : 60 L. T. 606 : 37 W. R. 446 ; 
6 Ry. 6c Can. Traff. Cas. 108 ; 53 J. P. 533. — 
HUDDLESTON, B. and MANISTY, j. And see 
“ Carriers,” vol. i., col. 309. 

Jones v. Eastern Counties Ry. (1858) 3 
G. B. (n.s.) 718. — C.P., not applied. 

Budd r. L. N. W. Ry. (1877) 36 L. T. 802 ; 
25 W. R. 752 ; 4 Ry. & Can. Traff. Cas. 393. 
— ex. d. See “Carriers,” vol. i., col. 309. 

Nicholson v. G. W. Ry. (1858) 28 L. J. C. P. 
89 ; 5 C. B. (N.S.) 366 ; 4 Jur. (N.S.) 11S7 ; 
7 W. R. 49; 1 Ry. & Can. Trail. Cas. 
121. — C.P., referred to. 

Rhymney Iron Co. v. Rhymney Ry. (1888) 
6 Ry. & Can. Trail. Cas. 60. — RY. COMMRS. ; 
affirmed, 53 J. P. 309. — C.A. And see “CAR- 
RIERS,” vol. i., col. 304. 

Gallagher v. G. W. Ry. (1874) Ir. R. S C. L. 
826.— EX. 

Applied , Foreman v. G. W. Ry. (1878) 38 
L. T. 851, 854. — EX. D.“; explained and dis- 
tinguished. Ruddy r. Midland G. W. (Ir.) Ry. 
(1880) S L. R. Ir. 224, 233.— EX. D. 

Garton v. Bristol and Exeter Ry. (1861) 
30 L. J. Q. B. 273 : 1 B. & S. 112 ; 7 Jur. 
# (N.s.) 1234 : 9 W. R. 734.— Q.B., con- 

sidered and explained. 

G.W. Ry. r. Sutton (1869) 38 L. J. Ex. 177 ; 
L. R. 4 H.L. 226, 242 ; IS W. R. 92.— H.L. (E.). 

Garton v. Bristol and Exeter Ry., discussed. 
Brown r. G. W Ry. (1882) 51 L. J. Q. B. 529 ; 
9 Q. B. I). 744, 750 : 47 L. T. 216 ; 30 W. R. 
671 ; 46 J. P. 80S.— FIELD and NORTH, JJ. ; 
affirmed, C.A. 

Garton v. Bristol and Exeter Ry. and 
Scottish North-Eastern Ry. v. Anderson 

(1863) 1 Macpherson 1056.— CT. of sess., 
referred to. 

Hall r. L. B. & S. C. Ry. (1885) 15 Q, B. D. 
505, 545 ; 53 L. T. 345 ; 5 Ry. & Can. Traff. 
Cas. 28.— q.b.d. 

Garton v. Bristol and Exeter Ry.. referred 
to. 

Murphy r. M idland and G reat Western (I rel and) 
Ry. (1902) [1903] 1 Ir. R. 1, 20.— k.b.d. ; Stone 
r. Midland Ry. (1903) 72 L. J. K. B. 377 ; [19031 
1 K. B. 741, 746 ; 88 L. T. 92.— K.B.D. 

Branley v. S. E. Ry. (1862), 31 L. J. C. P. 
286 ; 12 C. B. (n.s.) 63 ; 9 Jur. (N.S.) 
329 : 6 L. T. 45S. — C.P., discussed. 

G. W. Ry. v. Sutton (1869) 38 L. J. Ex. 177 ; 
L. R. 4 H. L. 226, 237 ; 18 W. R. 92.— H.L. (E.). 

Beal v. South Devon Ry. (1864) 3 H. & C. 
337 ; 11 L. T. 184 ; 12 W. R. 1115.— EX. 
CH. ; affirming (1860) 29 L. J. Ex. 441 ; 
5 H. & N. 875. — EX., referred to. 

Grill v. General Iron Screw Collier Co. (18G6) 
35 L. J. 0. P. 321 ; L. R. 1 C. P. 600, 612 ; 12 
Jur. (N.s.) 727 ; 11 L. T. 711 ; 14 W. E. 893.— 
C.P. ; Giblin r. McMullen (1869) 38 L. J. P. C. 
25 ; L. R. 2 P. C. 317, 336 ; 5 Moore P. C. (N.s.) 
434 : 21 L. T. 214 ; 17 W. R. 445.— P.C. ; Dick- 
son nr. G. N. Ry. (1886) 56 L. j. Q. B. 112 ; 18 
Q. B. D. 176, 192 ; 55 L. T. 868 ; 35 W. R. 202 ; 
51 J. P. 388.— c.a. And see “ Carriers,” vol.’i., 
col. 306. 
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Thompson v. L. & N. W. Ry. (1S75) 2 Ry. 
& Can. Traff. Cas. 115 . — ry. commrs., 
approved. 

Wallis y. L. & S. W. Ey. (1870) 39 L. J. Ex. 
7)7 : L. R. 5 Ex. 02 ; 21 L. T. 075 ; IS 
W. K. 317. — EX., distinguished. 

Evershed r. L. & N. W. Rv. (1877) -10 L. J. 
Q. P>. 289 : 2 Q. ?». D. 254. 267 : 30 L. T. 12 : 25 
W. R. 411.— Q.B. : affirmed, 47 L. J. Q. B. 284 : 3 
Q. H. D. 134 : 37 L. T. 023 ; 26 W. R. 863.— c.A. ; 
and 48 L. J. Q. B. 22 ; 3 App. Cas. 1029 : 39 L. T. 
306 ; 26 W. R. 863.— h.l. (e.). 

Wallis v. It. & S. W. Ey., discussed and 
up pi led. 

Caledonian Ey. v. Guild (1873) 1 Rettie 
198. — CT. OP SESS., commented on. 

Brown r. G. W. Ry. (1882) 51 L. J. Q. B. 529 : 
9 Q. B. D. 744, 750; 47 L. T. 216 : 30 W. R. 
671 ; 40 J. B. S03. — field and NORTH, jj. ; 
affirmed, c.A. 

Wallis y. L. & S. W. Ey. and Caledonian Ey. 

v. Guild, referred to. 

North Central Wagon Co. v. Manchester, 
Sheffield and Lincolnshire Ry. (1887) 50 L. J.Ch. 
609: 35 Ch. D. 191, 225; 56 L. T. 755; 35 
W. R. 447.— c.A. ; affirmed, (1888) 58 L. J. Ch. 
219 : 13 App. Cas. 554 : 59 L. T. 730 ; 37 W. R. 
305.— H.L. (E.). 

* 

Toomer y. L. C. & D. Ry. (1877) 47 L. J. Ex. 
276 ; 2 Ex. D. 450 ; 37 L. T. 161 ; 26 

w. R. 31.— CLEASBY, B. and HAWKINS, 
j., considered. 

Warwick Canal Co. r. Birmingham Canal Co. 
(1879) 5 Ex. D. 1 ; 48 L. J. Ex. 550 ; 40 L. T. 
846. 

pollock, B. — I am not aware of .any decision 
which throws light upon this question, unless it 
be Toomer v. L. ('. ,$• I). Ey., where it was held 
that the Commissioners had exceeded their juris- 
diction in ordering a cctnipany to do some act 
which they had no power to do except with the 
consent of another company. The difficulty in 
carrying out the order in that case was to a great 
extent of a physical character, but the objection 
to the order was in principle much the same as in 
the present case. — p. 12. 

Barret v. G. N. Ry. and Midland Ey., In re 
(1857) 26 L. J. C. P. 33 ; 1 C. B. (N.s.) 
423. — C.P., referred to. 

Beadall and Eastern Counties Ry., In re (1857) 

26 L. J. C. P. 250 ; 2 C. B. (n.s.) 509 ; 5 W. R. 
650. — C.P. 

S. E. Ey. v. Ey. Commissioners and Hastings 
Corporation (1880) 49 L. J. Q. B. 273 ; 5 Q. B. I). 
217 ; 41 L. T. 760 : 28 W. R. 46 1 ; 44 J. P. 362.— 
Q.B.D. ; LUSH, J. dissenting ; reversed- , (1881) 50 
L. J. Q. B. 201 ; 6 Q. B. D.'oSO ; 44 L. T. 203 ; 45 
J. P. 388 ; 3 Ry. «fc Can. Traff. Cas. 464. — c.A. ; 
SELBORNE, L.C. and COLERIDGE, C.J., BRETT, 
L.J. dissenting , 

S. E. Ry. v. Ey. Commissioners and Hastings 
Corporation. 

Discussed and distinguished , G. W. Ry. r. Ry. 
Commissioners, Brown, In re (1881) 50 L. J. 

Q. B. 483 : 7 Q. B. D. 182, 186 : 45 L. T. 206 ; 

29 W. R. 901 ; 4*5 J. P. 35. — field and MANISTY, 

JJ. (affirmed, c.A.) ; applied., Huddersfield Corpo- 
ration v. G. N. Ry. (1881) 50 L. J. Q. B. 587, 590. 
—field and MANISTY, jj. ; discussed , Reg. v. Ry. 
Commissioners and Distington Iron Co. (1889) 


58 L. J. Q. B. 233 ; 22 Q. B. D. 642, 647 : 60 
L. T. 606 ; 37 W. R. 446 ; 6 Ry. & Clan. Traff. 
Cas. 10S ; 53 J. P. 533. — Huddleston, b. and 
MANISTY, J. ; Newry Navigation <*o. v. G. N. 
(T reland) Ry. (1889) 7 Ry. & Can. Traff. Cas. 176. 
— RY. commrs. ; Winsford Local Board r. 
Cheshire Lines Committee (1890) 59 L. J. Q. P>. 
372 : 24 Q. B. D. 456, ; 62 L. T. 268 ; 38 \V. R. 
511 ; 7 Ry. & Can. Traff. Cas. 72. — RY. COMMRS.; 
Reg. r. G. W. Ry. (1893) 62 L.J. Q. B. 572 ; 9 R. 
1 ; 69 L. T. 572.— COLERIDGE, C.J. and CAVE, 
J. (affirmed. c.A.). 

S. E. Ey. v. Ey. Commissioners and Hastings 
Corporation, applied. 

« Winsford Local Board v. Cheshire Lines 
Committee (suprai), discussed. 
Glamorganshire County Council r. G. W. Ry. 
(1894) 8 Ry. & Can. Traff. Cas. 196. — RY. 
COMMRS. 

S. E. Ey. v. Ey Commissioners and Hastings 
Corporation, approved. 

Winsford Local Board v. Cheshire Lines 
Committee, overruled. 

Darlaston Local Board r. L. & N. W. Ry. 
(1894) 63 L. J. Q. B. 826; [1894] 2 Q. B. 694, 
698 ; 9 R. 712 ; 71 L. T. 461 ; 43 W. R. 29 ; 8 
Ry. & Can. Traff. Cas. 216. — c.A. 

S. E. Ey. v. Ey. Commissioners and Hastings 
Corporation. 

Discussed , West Ham Corporation v. G. E. Ry. 
(1895) 64 L. J. Q. B. 340 ; 72 L. T. 395 ; 9 Ry. 
& Can. Traff. Cas. 7. — ry. commrs. : applied , 
Milner r. G. N. Ry. (1900) 69 L. J. Q. B. 427 ; 
[1900] 1 Q. B. 795 ; 82 L. T. 187 ; 48 W. R. 387 ; 
64 J. 1*. 291. — c.A. A. L. SMITH, COLLINS and 
HOMER, L.JJ. 

S. E. Ry. V. Ey. Commissioners and Hastings 
Corporation and Darlaston Local Board v. 

L. & N. W. Ey. (1S94) 63 L. J. Q. B. 826 ; 
[1894] 2 Q. B. 694 ; 9 R. 712: 71 L. T. 
461 ; 43 W. R. 29 ; 8 Ry. & Can. Traff. 
Cas. 216. — c.A. ; reversing (1893) [1894] 

2 Q. B. 45. — ry. commrs., discussed and 
not applied. 

Cowan & ISons, Limited v. North British Ry. 
(1901) 3 Fraser 677.— ct. of sess. ; LORDS 
YOUNG and moncreiff dissenting ; affirming 
RY. COMMRS. 

Cowan & Sons v. North British Ry., 

considered. 

Lancashire Brick and Terra Cotta Co. v. Lanca- 
shire and Yorkshire Ry. (1902) 71 L. J. K. B. 
431; [1902] 1 K. B. 651 ; 86 L. T. 176.— C.A. 
COLLINS, M.R., ROMER and MATHEW, L.JJ. 

Dickson v. G. N. Ey. (1886) 56 L. J. Q. B. 
112 : 18 Q. B. D. 176 ; 55 L. T. 868 ; 35 
W. R. 202 ; 51 J. p. 388. — C.A. ESHER, 

M. R., LINDLEY and LOPES, L.JJ., cofl- 
sidered. 

Winsford Local Board r. Cheshire Lines Com- 
mittee (1890) 59 L. J. Q. B. 372 ; 24 Q. B. D. 
456; 62 L. T. 268; 38 W. R. 511 ; 7 Ry. & 
Can. Traff. Cas. 72. — ry. commrs. (see supra) ; 
Ghm: organ shire County Council v. G. W. Ry. 
(1894) 8 Ry. & Can. Traff. Cas. 196. — ry. 
commrs.; Murphy v. Midland Gt. Western 
(Ireland) By. (1902) [1903] 2 Ir. R. 5. — K.B.O, 

A nd see “ CARRIERS,” vol. i., col. 307. 



2713 


RAILWAY. 


2714 


Milner v. G. S. By. (1900) 09 L. J. Q. B. 
427 ; [1000] 1 Q. B. 795 ; 82 L. T. 1S7 : 
48 TV. R. 387; 01 J. P. 291.— C.A., 
dial i iwv.i shed. 

Caledonian BJ-.r. Breslin (1900) 2 Fraser 1158. 
— ut. or sess. * 

THE LOUD PRESIDENT. — The appellants relied 
upon 2d Utter v. G. X. Rtf., where compensation 
was refused to a bfcmiaid who was injured by 
the fall of a framed sign-board in the station 
refreshment room at Peterborough. It appears 
from the report that the refreshment room was 
kept by the company in its own hands, ami not 
let to third parties, as is often done, both in 
the (vise of refreshment rooms and bookstalls. 
Whether such places arc let or not, they are in 
degree similar to a smithy used for shoeing 'the 
horses employed in carrying on the proper busi- 
ness of the company. — p. 11(11. 
lord ADAM to the same effect. 

Garton r. G. W. By. (1859) 28 L. J. 0. P. 
ins : 5 C. B. (n.s.) (hit) ; 5 Jur. (n.s.) 085. 
— c.i\, referred to. 

Parkinson r. G. W. Bv. (1871) 40 L. ,T. C. P. 
222 : L. R. 0 C. P. 554, 502 ; 24 L. T. 830: 19 
TV. R. 1083.— 9. p. 

Greenock and Wemyss Bay By. v. Caledonian 
By. (No. 3) (1878) 5 Fraser 995 ; 3 By. & 
Gan. Tralf. Gas. 145 . — ry. COMMRS.. 
approved and applied. 

Gr. TV. Rv. r. Central Wales and Carmarthen 
Junction Rv. (1882) 52 L. J. Q. P>. 211: 10 
B. D. 23 i, 235 ; 48 L. T. 234, 315 : 81 TV. II. 
82 1 ; 4 Ry. A Can. Trail. Gas. 11a — field and 

STEPHEN,' JJ. 

Greenock and Wemyss Bay By. v. Caledonian 
By. (No. 3), applied. 

G. W. By. v Central Wales and Carmarthen 
By., referred- to. 

Di Icot, Newbury and Southampton Rv. r. 
G. TV. Ry. (1890) 9 By. & Gan. Traff. Gas. 210.— 
ry. COMMRS.. affirmed on the facts ( post). 

Swindon, Marlborough and Andover By. v. 

G. W. By. (1881) 4 Ry. & Can. Trail. Cas. 
349. — RY. COM. MRS., (list Ititjui shed '. 

JDidcot, Newbury and Southampton Rv. r m 
G. TV. Ry. (1890) 9 Ey. A Can. Traff. Cas. 210.— 
ry. commrs.. affirmed on the facts (post). 

Severn and Wye Ry. y. G. W. By.. (1880) 
5 Ry. & Gan. Traff. Gas. 150. — ry. 
COMMRS., distinguished . 

Uckfield Bocal Board v. L. B. & S. C. By. 
(1875) 2 Ry. & Can. Trail'. Gas. 214. — RY. 
COMMRS.. followed. 

Didcot. Newbury and Southampton Ry. r. 
G. TV. By. (1896) 9 Ry. A Can. Traff. Cas. 210.— 
COLLINS, J. and SIR. P. PEEL ; LORD COBHAM 
dissenting on the facts ; affirmed on the facts 

OO- 

G. W. By. v. Severn and Wye By. (1887) 5 
Ry. & Gan. Traff. Gas. 170, 1 93.- r -RY. 
COMMRS., explained and- disapproved . 
Sussex County Council v. L. B. & S. C. By. 
(1892) 8 Rv. & Gan. Traff. Gas. 17.— ry. 
COMMRS.. approved. 

Didcot. Newbury and Southampton By. v. 
G. TV. By. (1890) 06 L. J. Q. B. 33 ; [1897] 1 
Q. B. 33 ; 75 L. T. 401 ; 45 TV. R. 282.— C.A. 
esher, m.r. — The question of Jaw which I 


think Collins, J., intended to decide was that 
the Court, in dealing with the question of through 
booking, is not bound by considerations of the 
advantage to the public, and the other considera- 
tions introduced by sect. 25 of the Railway and 
Canal Traffic Act. 1888. He thought the decision 
of Mr. Commissioner Miller in the earlier case of 
G. TV. Rtf. y. Severn and Wife Rtf., until it. was 
overruled was binding upon him. and accord- 
ingly he held that as a matter of law the Court 
j could decide a question as to through booking 
without having regard to the limitations and 
conditions which in deciding a question of 
through rates they, are bound to take into con- 
sideration. If this was what Collins. J., held as 
a question of law. then I am bound to say that 
the decision is wrong. — p. 35. 

lopes, L.»T — 1 do not think that Collins, J., 
meant to hold that through booking must be 
granted as a matter of. right. All he meant, I 
think, to decide was that slight evidence would 
be suflieient to justify the Court in making the 
; order. For myself, I think that through booking 
' can be ordered without granting a through rate. 

, . . . I agree with what was said by Wills, J., in 
i Sussex Count if Council v. L. R. S‘ S. C. Rtf.— 

1 namely. We think that through booking, which 
: is a small inaiter comparatively, but which is 
yet a great convenience, ought to be included 
I ainongst the reasonable faculties, but, except in 
one particular about to be mentioned, our order 
i is not intended to have any further operation. ’’ 
i — p. 35. iiictJiYj L.J. concurred. 

Chatterley Iron Co. v. North Staffordshire 
By. (1878) 3 Ry. & Can. Traff. Cas. 238.— 
RY. COMMRS. and Q.B.D.. referred to. 

Aberdeen Commercial By. v. Gt. North of 
Scotland By. (1878) 3 Ry. & Can. Traff. 

« Cas. 245. — (JT. oe sess., explained . 

G. W. Rv. r. Rv. Commissioners. Brown, In re 
, (1881) 50 L. J. <‘>. B. 483 : 7 Q. B. I). 182 ; 45 
'L. T. 206: 29 \V. It. *901 ; 46 J. P. 35.— C.A. 

: BRAMWELL, BRETT lllld COTTON, L.J.T. - 

i « 

! G. W. Ey. v. By. Commissioners, Brown, In 

re, applied. 

Reg. r. Ry. Commissioners and Distington 
i Iron Co. (1889) 22 Q. B. D. 642 ; 58 L. J. Q. B. 

' 233 ; 60 h. T. 606 ; 37 TV. R. 446 ; 53 J. P. 533 ; 

: 6 Ry. & Can. Traff. Cas. 108.— HUDDLESTON, B. 

! and MANTSTY, J. 

HUDDLESTON, B. — Brown's case decided that, 
the question of excessive charges was not a ques- 
, tion for the Railway Commissioners, because the 
■ parties would have their remedy’ in the Courts. 

| If the railway charges were excessive they could 
1 go into the County Court or the Superior 
j Court, and recover the surplus : or if such 
i charges were only threatened, the parties could 
i go into the Courts and obtain an injunction. — 
! p. 649. 

G. W. By. v. By. Commissioners, Brown, In 

r o, followed. 

West Ham Corporation r. G. E. Ry. (1895) 64 
L. J. Q. B. 340 ; 72 L. T. 395 ;. 9 Ry. & Can. 
Traff. Gas. 7.— RY. COMMRS. 

i 

! West v. L. & N. W. By. (1 870) 39 L. J. C. P. 

! 282 : L. R. 5 G. V. 622 ,>23 L. T. 371 : 

| 18 TV. R. 1028. — c.P. : M. SMITH and 

I BRETT, .TJ. dissent tuff, and 

i Baxendale v. L. &. S. W) By. (1866) 35 L. J. 
| Ex. 108; L, R. J Ex. 1,37; 4 H. & 0, 



2715 


RAILWAY. 


2716 


130 : 12 Jur. (N.S.) 274 ; 14 L. T. 26 ; 14 
W. E. 458. — EX., discussed and explained. 

East and West. India Dock Co. r. Shaw. Savill 
and Albion Co. (1S8S) 57 L. J. Oh.' 1038: 
80 Oh. D. 524. 582 ; GO L. T. 142 ; 0 By. & 
Can. Traff. Cas. 04. — c kitty, j. See judgment 
at length. 

Pickering Phipps v. L. & N. W. By. (1802) 
X By. & Can. Trail. Cas. 88. — RY. 
Comm us., applied. 

Liverpool Corn Traders’ Association r. G. W. 
By. (1802) 8 By. & Can. Traff. Cas. 114. — RY. 
comm us. : silt F. PERL dissenting ; affirmed, c.A. 
ESHER. M.U., BOWEN aild KAY, L.JJ. 

Manchester Ship Canal Co. v. Midland By. 

(1807) 10 By. & Can. Trail. Gas. 54. — 
EY. com MRS., di Mussed and distinguished. 

London and India Docks Co. r. G. E. By. 
(1002) 71 L. J. K. B. 369 ; [1902] 1 K. B. 568 ; 
SO L.T.389: 50 W. B. 401.— c.A. COLLINS, M.R. 
and MATHEW, -J. : reversing (1901) 71 L. J. K. B. 
153. — RY. COMMRS., WRIGHT, J. and VISCOUNT 
COBHAM. SIR F. PEEL dissenting. 

COLLINS, M.R. — I was a party to that decision, 
as also was Sir F. Peel. . . . The decision was in 
favour of the applicants in that case simply 
and solely upon grounds which do not exist here, 
and was based upon very special circumstances. 
The Canal Company had in that case special 
powers authorising them to charge tolls on their 
railways, and had an order, made under statutory 
power, regulating the tolls and charges which 
they were to make. The Court, therefore, thought 
that, they were in the position of persons who 
owned a railway in the proper sense of the 
term, which the public were entitled to use at 
certain given rates, and that that fact put them 
in the position of a railway company so as to 
bring it within the jurisdiction of the Railway 
Commissioners to grant them a through rate. I 
think that that was an extreme case decided on 
very special circumstances, and no such special 
circumstances exist here. — p. 379. 

i 

Mansion House Association v. G. W. By. 
(1895) 04 L. J. Q. B. 434 ; [1895] 2 Q. B. 
141 ; 14 B. 429 ; 72 L. T. 523 ; 9 By. & 
Can. T raff. Cas. 58. — c.A. ; andPickford v. 
Grand Junction By. (1842) 10 M. & W. 
399. — EX., refer red to. 

Eickctt Smith Co. v. Midland By. (1895) 65 
L. J. Q. El 274 : [1896] 1 Q. B. 260 ; 9 By. & 
Can. Traff. Cas. 107 .— ry. commrs. 

Canada Southern Ry. v. International 
Bridge Co. (1883) 8 App. Cas. 723. — P.C., 
principle, applied. 

Ilickett Smith & Co. v. Midland By. (1895) 
65 L. J. Q. B. 264 ; [1896] 1 Q. B. 260 ; 

2 By. Can. Traff. Cas. 107.— RY. COMMRS. 

Canada Southern Ry. v. International 
Bridge Co., discussed. 

Eickett Smith & Co. v. Midland By., 

appro red. 

John Watson, Ltd. u. Caledonian By. (1901) 

3 Eraser 791 .— lord stormonth-darling : 
affirmed, CT. of sess. 

Harborn* By. v. L. & N.W.Ry. (1875) 2 By. 
& Can. Traff. Cas. 169 .— ry. commas. 

liefer rod to , Jones r. N. E. By. (1875) 2 By. &. 
Can. Traff. Cas. 109 . — ry. commas. ; discussed and 
not applied , Pelsall Coal ancl Iron Co. v. L. & 


N. W. By. (No. 2) (1891) 7 By. & Can. Traff. Cas. 
36.— RY. COMMRS. 

Jones v. N. E. By. (1875) 2 By. & Can. 
Traff. Cas. 208 . — iiy. OOMMTi£, referred to. 
New Union Mills Co. r. G. W. By. (1890) 65 
L. J. Q. B. 493 : [1896] 2 Q. B. 290 ; 74 L. T. 
791 ; 9 By. & Can. Traff. Cas. 152. — RY. 
COMMRS. * 

New Union Mills Co. v. G. W. By., applied. 
Salt Union v. North Staffordshire By. (1897) 
07 L. J. Q. B. 889 ; [1898] 2 Q. B. 435 ; 79 L. T. 
16 ; 47 W. B. 4. — WRIGHT, J. (affirmed, (1898).— 
C.A. : v. WILLIAMS. L.J. not assenting) ; Stoner. 
Midland By. (1903) 72 L. J. K. B. 377 : [1903] 

1 J£. B. 741, 747 ; 88 L. T. 92.— K.b.d. 

Webb,*In re (ISIS) S Taunt. 443 ; 2 Moore 
500 ; 20 B. B. 520. — C.P., principle applied. 
Chapman r. G. W. By. (1SS0) 49 L. J. Q. B. 
420 ; 5 Q. B. D. 278-, 2S4 ; 42 L. T. 252 ; 28 
W. 11. 500 ; 44 J. P. 363.— Q.B.D. 

Webb, In re, referred to. 

Chapman v. G. W. By., applied. , 

Manchester and Northern Counties Federation 
r. Lancashire and Yorkshire By. (1897) 76 L. T. 
786. — RY. COMMRS. 

Pidcock v. Manchester, Sheffield and 
Lincolnshire By. (1895) 9 By. & Can. 
Traff. Cas. 45. — RY. COMMRS., referred to. 
Birmingham Corporation x. Midland By. 
(1890) 9 By. & Can. Traff. Cas. 165 . — ry. 
COMMRS. 

Birmingham Corporation v. Midland By., 

discussed and applied. 

Salt Union r. North Staffordshire By. (1S98) 
07 L. J. Q. B. 889 ; [1898] 2 Q. B. 435 ; 79 L. T. 
10 : 47 W. B. 4.— C.A. A. L. smith and 
RIGBY, L.JJ., Y. WILLIAMS, l.j. not assenting. 

Crompton v. Lancashire and Yorkshire Ry. 

(1900) 17 T. L. B. 26.— RY. commrs.; reversed , 
(1902) IS T. L. B. 322. — C.A. 

Lancashire Brick and Terra Cotta Co. v. 
Lancashire and Yorkshire By. (1901) 71 L. J. 
K. B. 141 ; [1902] 1 K. B. 381 ; 86 L. T. 26.— 
ry. COMMRS. ; reversed , (1902) 71 L. J. K. B. 
431 ; [1902] 1 K. B. 651 ; 86 L. T. 176.— C.A. 

Stokes Bay By. and Pier Co. v. L. & S. W. By. 

(1875) 2 By. & Can. Traff. Cas. 143. — 
ry. commrs., and Portpatrick By. v. 
Caledonian By. (1878) 3 By. & Can. Traff. 
Cas. 189 . — ry. commrs., disapproved. 

G. W. By. r. Waterford and Limerick By. 
(1881) 17 Oh. D. 493 ; 50 L. J. Ch. 513 ; 44 L. T. 
723 ; 29 W. B. 820.— C.A. 

brett, L.J. — We are then met by the decision 
of the Bailway Commissioners themselves. In 
1S75, the first case that was cited to us was 
heard. Strangely enough, notwithstanding the 
argument we have heard, on the first occasion 
when this question of their jurisdiction was 
challenged before them, they hardly entered 
upon the matter. They did not hear or call 
upon the counsel who were to support their 
jurisdiction, but at once, and without giving any 
reasons at all, determined that they had this 
jurisdiction. That being so in 1875, in 1878, 
when the second case was heard they seem to 
have been called upon to listen to counsel. The 
Lord Advocate and Mr. Kay, who I suppose did 
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that which all counsel ought to do, insisted upon 
being heard. They no doubt adduced an elaborate 
argument before the Commissioners. Then the 
Commissioners decided this question, but I think 
their judgment contains the decision and not the 
reason for it. Therefore it hardly helps us. — p. 
507. 

G. W. Ry. v. Vf^erford and Limerick Ry. 

( supra ), explained. 

Stanuard r. St. Giles, Camberwell (Vestrv) 
(18S2) 51 L. J. Ch. 029 ; 20 Cli. D. 190 ; 40 L.T. 
243 ; 30 W. E. 693 . — jessel, m.r. See “ Iis JUNC- 
TION.” 

G. W. Ry. v. Waterford and Limerick Ry., 

referred to. r 

G. W. Ry. r. Halesowen Ry. (1SS3) 52 L. J. 
Q. B. 473, 478 : 48 L. T. 710 ; 4 Ry. & Can. Traff. 
Cas. 274. — A. L. smith, j., grove, j. doubting. 

G. W. Ry. v. Waterford and Limerick Ry., 

discussed and, not applied. 

Reg. v. Midland Ry. (1887) 56 L. J. Q. B. 5S5 : 
19 Q. B. D. 540, 549 : 57 L. T. 619 : 36 W. R. 270 : 
\51 J. P. 550 ; S.C. nom. Midland Ry. r. G. W. 
Ry. (No. 3), 5 Ry. & Can. Traff. Cas. 267. — 
STEPHEN and WILLS, JJ. 

Reg. v. Midland Ry., distinguished. 
Manchester Ship Canal Co. r. Manchester 
Racecourse Co. (1900) 69 L. J. Ch. 850 ; [1900] 
2 Ch. 352 : S3 L. T. 274.— farwell, j. : affirmed, 
(1901) 70 L. J. Ch. 468 : [1901] 2 Ch. 37 ; 84 L. 
T. 436 ; 49 W. R. 418.— c.A. 

Hall v. L. B. & S. C. Ry. (1885) 15 Q. B. D. 
505 ; 53 L. T. 345 ; 5 Ry. & Can. Traff. Cas. 28. 
—WILLS and MANISTY, JJ. ; affirmed. (1886) 55 
L. J. Q. B. 328 ; 17 Q. B. D. 230 : 54 L. T. 713 : 
34 W. E. 558 : 5 Ry. &Can. Traff. Cas. 28.-C.A. 

Hall v. L. B. & S. C. Ry. and Foreman v. 
G. W. Ry. (1S78) 3S L. T. 851 .— ex. d. 
Referred to , M'Cartliy r. G. W. Ry. (1885) 17 
L. R. Ir. 1. — C.A. ; reversed nom. W. Rv. v. 
McCarthy (1887) 56 L. J. P. C. 33 ; 12 App. Cas. 
218 ; 56 L. T. 582 ; 35 W. R. 429 ; 51 J. P. 532.— 
H.L. (IR.). 

Hall v. L. B. & S. C. Ry., referred to. 

N. E. Ry. v. North British Ry. (1897) 25 
Rettie 333 . — ct. of sess. And see “ Carriers,” 
vol. i., col. 310. 

Foster v. G. W. Ry. (1882) 51 L. J. Q. B. 
233 ; 8 Q. B. D. 515 ; 46 L. T. 74 ; 30 
W. R. 398 ; 4 Ry. & Can. Traff. Cas. 58. 
— c.A., applied. 

Lambton v. Parkinson (1887) 35 W. R. 545. — 
q.b.d. 

Foster v. G. W. Ry., referred to. 

Madden’s Estate, In re (1901) [1902] 1 Ir. R. 
63. — C.A. F1TZGIBBON, WALKER and HOLMES, 
l.jj. And. see “ Costs,” vol. i., col. 721. 

8. Abandonment, Arrangement, Winding- 
up and Execution. 

Brampton and Longtown Ry., In re (1870) 
L. R. 10 Eq. 613 ; 39 L. J. Ch. GS1 ; 23 
L. T. 356; 18 W. R. 994.— BACON, V.-c. } 
followed. 

Barry Ry., In re (1876) 46 L. J. Ch. 206 ; 4 
Ch. D. 315 ; 37 L. T. 325 ; 25 W. R. 201.— 
M alins, v.-c. ; affirmed, c.A. 


Potteries, Shrewsbury and North Wales Ry., 

In re (1883) 53 L. J. Ch. 556 ; 25 Ch. D. 
251 ; 50 L. T. 104 ; 32 W. R. 300.— c.A., 
considered. 

Ruthin and Cerrig-y-Druidion lly. Act, In re 
(1886) 32 Ch. D. 438 ; 56 L. J. Ch. 30 ; 55 L. T. 
237; 34 W. R. 581.— C.A. 

cotton, l. J. — The claim depends on sect. 23 of 
the Act by which the company was established, 
which is in the usual form, and provides for the 
compensation of landowners whose land has been 
rendered less valuable by the abandonment of 
the railway. I say, “ by the abandonment of the 
railway,” because although the Act uses the 
words “rendered less valuable by the commence- 
ment, construction, or abandonment of the rail- 
way,” the appellant makes no claim except in 
respect of the abandonment of the railway. W e 
had those words before us recently in Potteries , 
Shrewsbury and Worth Wales Ry., lu re, in which 
we decided that the words “ by the commence- 
ment, construction, or abandonment of the rail- 
way” were disjunctive, and the landowners 
claim in this case is confined to injury from the 
abandonment of the railway. — p. 441 / 

LINDLEY, L.J.— In . . . Potteries , Ac. Ry., Pi 
re, it was established that some injury was done, 
and we directed an inquiry as to the amount. 
In the present case there has been an inquiry, 
aritj the claimant fails to show that the property 
has been diminished in value. — p, 444. 

lopes, l.j. (who dissented on one point). — 
With respect to the measure of the injury, it 
has been laid down in Potteries , Ac. Ry", In 
re, that it is to be determined by the value of 
the land immediately before and immediately 
after the abandonment. That is a decision by 
which I am bound, although it seems to me 
that the value of the land must he very much 
the same immediately before and immediately 
after the act of abandonment ; because notice 
of the intention to abandon the railway must 
be given some time before the abandonment, 
and after that time there can be much "change 
in the value of the land. — p? 445. 

Cambrian Rys. Scheme, In re (1S6S) 37 
L. J. Ch. 409 ; L. R. 3 Ch. 27'S ; 18 L. T. 
522 ; 16 W. R. 346.— CAIRNS, L.J., dis- 
cussed and applied. 

Bristol and North Somerset Ry., In re (186.8) 37 
L. J. Ch. 851 : L. R. 6 Eq. 448, 452 ; 16 W. R. 
1112— GIFFARD, V.-C. 

Cambrian Rys. Scheme, In re, explained. 

Irish North-Western Rys. Scheme, In re (1868) 

I Ir. R. 3 Eq. 190.— C.A. L.C. and L.J. ; Potteries, 
Shrewsbury and North Wales Ry., In re (1869) 
39 L. J. Ch. 273 : L. R. 5 Ch. 67, 70 ; 22 L. T. 53 ; 
18 W. R. 155.— GIFFARD, L.J. 

Cambrian Rys. Scheme, In re. 

Principle applied, Somerset and Dorset Ry., In 
re (1869) 21 L. T. 656 ; 18 W. R. 332. — STUART, 
v.-c. ; Stephens r. Cork and Kinsale Junction Ry. 
(1872) Ir. R. 6 Eq, 604. — SULLIVAN, m.r. ; re- 
ferred to, Navan and Kingscourt Ry., In re, Price, 
Ex parte (1885) 17 L. R. Ir. 39S.— c.A. ash- 
bourne, l.c. and morris, c.j:, fitzgibbon 
and BARRY, l.jj. dlssenfmy. 

Cambrian Rys. Scheme, In re, discussed and 
explained. 

East and West India Dock Co.. Jn re (1890) 
44 Ch. D, 38, 45 ; 62 L, T, 239 ; 38 W. R. 516.— 
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chitty. J. and o.A. cotton, lindlhy and 
lopes, l.jj. 

COTTON, L.J. — It [ Cumbrian I h/s. Scheme, 
In ■*■<»] does not. directly bear on {lie (question 
which is now before us — the confirmation of 
the scheme — but it lays down usefully the 
principles which have to lie considered on an 
application to confirm a scheme. In that case 
there was an application under sect. 7 of the [Rail- 
way Companies] Act, which provides that after 
the" filing of the scheme it shall be lawful for the 
Court to stay any action, and the question there 
was whether the Court would, having regard to 
the scheme, stay the action. AVhat. Lord Cairns 
said was, that the scheme proposed to do that 
which it could not do so as to bind the creditors, 
and he also said that it was not a scheme on the 
ground of which he would stay the action of a 
creditor, the creditor not in any way being 
bound by the provisions of that scheme. Lord 
Cairns lays down a principle which, I think, will 
be useful in guiding us to a decision whether 
Chitty, J. was right in confirming this scheme : 
“ Without professing to lay down any rule which 
is to meet every case. I cannot think it would be 
right that the Court should suspend the proceed- 
ings of any unpaid landowner, or, indeed, of any 
outside creditor, unless it saw that a scheme was 
proposed in good faith, which, if it reached 
maturity, would afford a reasonable prospect of< 
providing for the payment of the claims of 
creditors, and thus compensate them for a tem- 
porary suspension of their remedies.” . . . 
Giffard, L.J. there [ Bristol (end North Somer- 
set By., In re, post] referred to the case before 
Lord Cairns, and held that as there were pro- 
visions which directly purported to alter the 
position of the creditors by compelling them to 
give up their position as creditors and to take 
another and different position as shareholders, 
the scheme ought not to be confirmed without 
their assent. — p. (JL. « 

Bristoi and North Somerset By.. In re (1868) 
87 L. J. Ch. 851 : L. R. 6 Eq. 448 ; 10 
W. It. Ill 2. — giffard, v.-c., explained 
and (list) Hff-u ish ec 1. 

Irish Nonth -Western Bys. Scheme, In re (1868) 
Ir. R. 8 Eq. 190.— l.c. and L.J. 

Bristol and North Somerset By., In re. 

Principle applied , Somerset and Dorset By., 
In re (1869) 21 L. T. 656: LS W. B. 332.— 
STUART, v.-c. ; Stephens r. Cork and' Kinsale 
Junction By. (1872) Ir. B. (5 Eq. 604. — 
Sullivan, iVi.R. ; referred to, West Cork By., In 
re (1873) Ir. B. 7 E<|. 90.— citatterton, v.-c. ; 
Navan and Kingscourt Ily., In re, Price, Ex 
parte (1885) 17 L. B. Ir. 398.— C.A. fitzgibbon 
and barry, l.jj. dissenti ny (affirming chatter- 
ton, v.-c.) : East n,nd West India Docks Co., In 
rc (1890) 44 Ch. D. 38, 44 ; 62 L. T. 239 ; 38 
W. B. 516.— chitty, j. and C.A. (see. supra). 

East and West Junction By., In re (1809) 
38 L. J. Ch. 522 ; L. B. 8 Eq. 87 ; 21 L. T. 
86.— james, V.-C., applied. 

Stephens r. Cork and Kinsale Junction By. 
(1872) Ir. R. 6 Eii 004.— SULLIVAN, M.u. ; East 
and West India Dock Co., In re (1890) 44 Ch. D. 
88, 40 : 02. L. T. 239 ; 38 W. B. 516.— CHITTY, J. 
(seejudgmentatlength); affirmed, C.A. COTTON, 
LINDLEY and LOPES, L.JJ, 


Potteries, Shrewsbury and North Wales By. 
v. Minor (1871) 40 L. J. Ch. 085: L. R. 
6 Ch. 621 ; 25 L. T. 522 ; 19 W. 1L 883.— 
L.JJ., discussed. b «> 

London Financial Association r. Wrexham, 
Mold and Connalrs Quay By. (1874) L. B. IS 
Eq. 566, 572 ; 30 L. T. 491. — M ALINS, V.-C. 

Stevens v. Mid-Hants J&y. (1873) 42 L. J. 
Ch. 094 ; L. B. 8 Ch. 1064 ; 29 L. T. 3 IS : 
21 W. B. 858.— L.JJ. 

Bef erred to,- Adams r. Angell (1870) 25 W. B. 
139. — HALL, V.-c. (affirmed, (1877) 40 L. J. Ch. 
352; 5 Ch. D. 634,041; 36 L. T. 334.— C.A.) ; 
discussed, Gokuldoss Gopak loss v. Rambux Stoc- 
haudjl$84) L. B. 11 Tml. App. 126, 131. — P.C. ; 
applied . Navan and Kingscourt By., In re. Price, 
Ex parte (ISSo) 17 L. B. Ir. 398, 41 L— c.A. Ash- 
bourne, l.c. and morris, c.J., fitzgibbon and 
BARRY, l.jj. dissenting ; discussed, East and 
West India Dock Co., In re (1890) 44 Ch. D. 
38, 44 ; 62 L. T. 239 : 38 W. B. 516.— CHITTY, 
J. (affirmed. c.A. cotton, lindley and lopes, 
l.jj.). 

Devon and Somerset By., In re (1S68) L. R. 
6 Eq. 015. — GIFFARD, V.-C., discussed. 

Stephens v. Cork and Kinsale Junction By. 
(1872) Ir. B. 0 Eq. 604.— SULLIVAN, M.R. 

Devon and Somerset By., In re, order fol- 
lowed . 

Devas r. East and West India Dock Co. (1SS9 
58 L. J. Ch. 523 : 61 L. T. 217. 

chitty, J. — Sir G. Gifford, when Y.-C., stated 
the object of the Act [Railway Companies Act, 
1867] in Devon and Somerset By., In re, to be 
“to prevent a multiplicity of actions and tlie 
increase of costs, in order that railway companies 
might have time to see whether they could arrange 
with their creditors.” That, I take it, is a sufficient 
statement of the general object of this Act of 
Parliament. . . . consequently I make the same 
order as was made in Devon and Somerset By., 
In re, in which the V.-C. restrained execution and 
so forth, without the leave of the Court, but 
without prejudice to any application which 
might be made by leave. — pp. 523-4. 

Hull and Hornsea By., In re (1866) 35 L. J. 
Ch. 838 ; L. R. 2 Eq. 262 : 14 L. T. 855 ; 
14 W. R. 758. — wood, v.-C., order 
followed. 

Bishop’s Waltham By., In re (1866) 14 W. E. 
1008. — ROMILLY, M.R. ; 8. C. on appeal, L. B. 
2 Ch. 3S2 ; 15 W. R. 96.— turner and CAIRNS, 
L.JJ. 

Bovren v. Brecon and Merthyr Tydfil Junc- 
tion By. (1867) 36 L. J. Ch. 344 ; L. B. 
3 Eq. 541 ; 16 L. T. 6 ; 15 W. B. 482.— 
WOOD, V.-C., questioned. 

Potteries, Shrewsbury and North Wales Rv„ 
In rc (1869) L. R. o Ch. 67 ; 18 W. B. 155. 

giffard, L.J. (during the argument) referred 
to Batten v. Brecon By., in which it was held by 
Hatherley, L.C., then Y.-C., that a debenture- 
holder who issued execution could only do so as a 
trustee on behalf of himself and the other judg- 
ment. creditors, and said that if the same ques- 
tion was involved in the present case, he should 
wish it to be heard by the full Court in order 
that the principle of that decision might be 
reconsidered. — p. 69, And see post, col. 2721. 
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Bowen v. Brecon and Merthyr Tydfil By., 

(xujmt'), referred to. 

Potteries, Shrewsbury and North Wales Ry. r. 
Minor (18J1) 40 L. J. Oh. 085 ; L. R. 6 Oh. 621 ; ! 
25 L. T. 522 *19 W. R. 8S3.-L.JJ. 

Bowen v. Brecon and Merthyr Tydfil By., 

applied. 

Usborne r. Limerick Market Trustees (1808) 
[1890] 1 Ir. R. 220,242. — PORT Eli, m.R. 

Potteries, Shrewsbury and North Wales 
By., In re (1809) 39 L. J. Ch. 77 . — malins, v.-c. ; 
varied, (1870) 30 L. J. Ch. 273 ; L. R. 5 Oh. 57 ; 
22 L. T. 53 ; 18 W. R. 155. — Git' FA li D , l.j. 

Potteries, Shrewsbury and North Wales 

By., In re, commented on. * 

ITsborne i\ Limerick Market Trustees (1808) 
[1809] 1 Ir. R. 229, 243. — M.R. 

Gardner v. L. C. & D. By., Grissell, Ex parte 

(1857) L. R. 2 Ch. 385 ; 15 L. T. 544 ; 15 

W. R. 324. — L.JJ.. order followed . 

Bristol and North Somerset By., In re (1869) 
20 L. T. 70. — MALIKS, v.-c. 

Gardner v. L. C. & D. By., Grissell, Ex parte. 

referred to. 

Stagg r. Medwav (Upper) Navigation Co. 
(1902) 71 L. J. Ch. 177 : [1903] 1 Ch. 109. 174 : 
87 L. T. 705 ; 51 W. R. 329.— C.A. 

COZENS- HARDY, L.J. — It has repeatedly been 
held that a judgment creditor to whom laud 
has been delivered in execution may obtain an 
order for sale of superfluous lands, although 
under ordinary circumstances the Court would 
in the first instance only direct an enquiry as to 
what lands are superfluous and whether there 
are any incumbrancers. See Gardner v. 
L. C. JjB. Mi/., Grissell, E-e parte. — p. 183. 

Gardner r. L. C. & D. By. (1807) 30 L. J. 

Ch. 323 : L. R. 2 Ch. 201 ; 15 L. T. 552 ; 

15 W. R. 324.— L.JJ. 

Explained, Bowen r. Brecon By., In re. 
Howell, Ex parte (1807) 3(5 L. J. Ch. 344 ; L. 1L 
3 Eq. 541, 548 : 16 L. T. 0 ; 15 W. R. 482.— 
wood, v.-c. ; applied. Kingston r. Cowbridge 
By. (1871) 41 L. J. Ch. 152. — romilly, M.i-f. : 
Herne Bav Waterworks Co., In re (1878) 48 
L. J. Ch. 69 : 10 Ch. 13. 42, 40 ; 39 L. T. 324; 27 
W. R. 36. — malixs. v.-c. : d iscussed, Manchester 
and Milford By.. In re, Cambrian 11 v., Ex parte 
(1880) 49 L. J. Ch. 305 ; 14 Ch. I). 045. 057 ; 
42 L. T. 714. — C.A. ; referred to , Bourgoin r. La 
Compagnie de Chemin de Fer de Montreal 
Ottawa et Occidental (1880) 49 L. J. P. C. 08 ; 
5 App. Cas. 3S1, 403: 42 L. T. 414. — p.c. ; 
discussed, Cornwall Minerals By., In re (1S82) 
48 L. T. 41. — KAY, J. and C.A. : not applied , 
Southern Ry., Iri re, Robson, Ex parte (1885) 17 
L. R. Ir. 121, 150. — c.A. : followed , Hope v. 
Croydon and Norwood Tramways Co. (1887) 50 
L. J. Ch. 700 ; 34 Ch. D. 730 : 56 L. T. 822 ; 35 
W, R. 594. — XORTH, J. 

Gardner v. L. C. & D. By., discussed. * 

Redfield r. Corporation of Wickham (1888) 13 
App. Cas. 407 ; 57 L. J. P. 94 : 58 L. T. 455. — 
P.C. 

LORD WATSOX (for the Court.).— The appellants 
relied upon the authority of Gardner v. L. C. S' 
JJ. My. and Bishop's Wait ham Mi/., hi. re ( (1800) 
L. R. 2 Ch. 382; 15 W. R. 90). These cases, 
which were decided by Earl Cairns ("then L.J. 3 


and Turner, L.J.. establish conclusively that, in 
England, the undertaking of a railway companj^, 
duly sanctioned hv the legislature, is a going 
concern, which cannot be broken up or annihi- 
lated by the mortgagees or other creditors of the 
company. The rule thus settled appears to rest 
upon these considerations, — -that, inasmuch as 
Parliament has made no provision for the trans- 
fer of its statutory powers, privileges, duties, and 
obligations from a railway corporation to any 
other person, whether individual or corporate, it 
would be contrary to the policy of the legisla- 
ture, as disclosed in the general railway statutes, 
and in the special Acts incorporating railway 
companies, to permit creditors of any class to 
issue execution which would have the effect of 
destroying the undertaking or of preventing its 
completion. — p. 474. 

Gardner v. L. G. & 3). By. 

Mef erred- to. Thompson. In re, Bedford r. Teal 
(1889) 59 L. J. Ch. 089 : 45 Ch. D. 161, 109 ; 03 
L. T. 471 : 39 W. R. 50. — C.A. ; Eastern and 
Midlands Rv., In re (1890) 45 Ch. L>. 307, 381 ; 
03 L. T. 181, 004. — KAY. J. (affirmed, c.A.) : 
Eastern and Midlands Ky. (No. 2), In re (1891) 
00 L. T. 153. — KEKEwrcH. J. : Portsmouth 
Tramways Co., In re (1892) 01 L. J. Ch. 402 ; 
[1892] 2 Ch. 302, 300 ; 00 L. T. 671 : 40 W. R. 
553 . — sttrlixg. j. ; followed. Bartlett r. West 
Metropolitan Tramwavs Co. (1891) 03 L. J. Ch. 
519: f 1 894] 2 Ch. 280: S R. 259: 70 L. T. 
491 : 42 W. R. 50 : 1 Man son 272 . — xorth, 
J. : Marshall r. South Staffordshire Tramwavs 
Co. (1895) 04 L. J. Ch. 481 : [1895] 2 Ch. 
30: 12 li. 275: 72 L. T. 542: 43 W. R. 
409 : 2 Man son 292. — C.A. : applied. Pegge r. 
Neath District Tramways Co. (1895) 04 L. J. 
Ch. 737; [1895] 2 Ch. 5i>8 ; 13 R. 702; 73 
L. T. 25 ; 44 W. B. 72 : 2 Munson, 474. — NORTH, 
J. (compromised on appeal, (1890) 05 L. J. Ch. 
530; [1890] 1 Ch. *084. — c.A.); referred to, 
Usborne r. Limerick* Market Trustees (1898) 
[1899] 1 Ir. R. 229, 245. — porter, ;\r:R. ; Knott 
End ily.. In re (1900) [1901] 2 Ch. 8. 13; 70 
L. J. Ch. 403 ; 84 L. T. 433 ; 49 W. R. 4(59.— c.A. 

Gardner v. L. C. & B. By., discussed and 
applied. « 

Stagg r. Medwav (Upper) Navigation Co. 
(1902) 72 L. J. Ch. 177 : [1903] 1 Ch. 109, 179 ; 87 
L. T. 705; 51 W. R. 329. — c.A. V. WILLIAMS, 
Stirling, axd cozbns-hardy l.jj. ; affirm- 
ing (1902) 50 W. R. 440.— SWINFEN I0ADY, J. 

V. williams, L.J. — The observation of Lord 
Cairns (then Cairns, L.J.) in Gardner v. L. C. S‘ 
J). My. , seems plainly to apply : i; It cannot, in 
my opinion, he doubted but that, the company, 
owing a sum to their contractors for works done, 
might have paid this sum out of those surplus 
sale moneys (the claim of debenture-holders 
being out of the way) ; and, if so. they might 
equally, as I think, have given the contractors a 
charge upon the sale-moneys for the amount.” 
It is true that this observation deals only with 
proceeds of the sale of surplus lands, and not 
with surplus lands themselves, but the security 
given was a charge upon the surplus lands and 
the rents and proceeds of the sale of such lands, 
and the principle involved in the observation 
does not seem to bo affected b.f* being applied to 
the proceeds. 1 do not gather that Lon l Cairns 
meant to exclude surplus lands, at all events in 
any case where such lands were extendible by 
(flea it . and could thus he rnmimlsriHlv mmlip/1 to 
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the satisfaction of the creditors 1 debt. This' 
principle is recognised in Blurb more v. Yates j 
((1807) 30 L. J. Ex. 121 : L. R. 2 Ex. 225 : 10 
L. T. 2S8 ; 15 \V. R. 750 . — ex.), where a railway 
company conveyed to a creditor (before the Act 
for the protection of rolling-stock) their rolling , 
stock as security. I do not think that one ; 
ought to read the observations of Martin. B., j 
declining to determine what the shareholders or : 
the Att.-Gon. might, do to prevent the charge ; 
being given, as really affecting the principle, j 
It is a remark made e-v abundant} eautelu . — p. 181. j 

STIRLING- and COZENS- HARDY, L.JJ. also dis- | 
cussed Gardner v. L . C. I). JR I//. And nee ■ 
•• Charity,” vol. i., col. 341 ; and “ Company,” j 
vol. i., col. *100 

Caine Ry., In re (1870) L. E. 0 Eq. 058. — 
james, v.-C ..followed. 

Bi th ray, In re (i.889) 59 L. J. Oh. GO ; 61 
L. T. 383 ; 38 W. E. 00.— NORTH, J. 

Caine Ry., In re. and Ogilvie, In re (1871) j 
41 L. J. Uh. 330 ; L. E. 7 Ch. 174 : 25 
L. T. 860 ; 20 \V. It. 220.-L.JJ., referred ; 
to. 

Stagg r. Medway (Upper) Navigation Co. 
(1002) 72 L. J. Ch. 177 ; [1903] 1 Ch. 169, 177 ; 
87 L. T. 705 ; 53 A\ T . It. 329.— C.A. 

V. williams, L.J. — In Caine, lhj ., In re. and 
Offline. . In re. , the right of a judgment credited 
of a railway company to obtain an order for a 
conveyance in the former case and an order for 
sale in the latter was recognised. — p. 181. 

Cowbridge Ry., In re (186S) 37 L. J. Ch. 
306 ; L. It. 5 Eq. 413 ; 18 L. T. 102 ; 10 
"VV. E. 500 . — wood, v.-c. : and Guest v. 
Cowbridge Ry. (1808) 37 L. J. Ch. 909 ; 
Tj. E. 0 Eq. 019 ; 18 L. T. 871 ; 17 W. R. 
7. — UIFFARD, V.-C. 

deferred to. Newcastle (Dukfe). In re, Pad wick, 
Ex parte (1809) 39 L. J. Qh. 08 ; L. E. 8 Eq. 700, 
707 ; 21 1,1. T. 343 ; 18 W. It. 8.— ROM ILLY, M.R. ; 
Hatton r. Haywood £1873) 29 L. T. 3S5 ; 22 
W. E. 53.— MA LINS, v.-c. {nee vol. i., col. 1415) ; 
and (1871) 43 L. J. Ch. 372; L. It. 9 Cli. 229, 
234 ; 30 L. T. 279 ; 22 W. It. 350.— C.A. ; Anglo- 
Italian Bank r. Davies (1878) 47 L. J. Oh. 833 ; 
9 Ch. D. 275, 279,; 39 L. T. 244 ; 27 W. E. 3.— 
HALL, v.-c. (affirmed. C.A.). 

Hull, Barnsley, and West Riding Ry.. 

In re (1888) 58 L. J. Ch. 205 ; 40 Ch. D. 
119 ; 59 L. T. 877 ; 37 W. E. 143.— 
CHI TTY, J. ; a (firmed, C.A., referred to. 

East and West India Dock Co., In re (1890) 
14 Oh. D. 38, 49 ; 02 L. T. 239; 38 W. It. 510.— 
OHITTY, J. ; affirmed, C.A. 

Hull, Barnsley and West Riding Ry., In re, 

applied. 

Liskeard and Oaradon Ry., In re (1903) 72 
L. J. Ch. 754 ; [19n3] 2 Uh. 681, 686 ; S9 L. T. 
437.— SWINFEN B3ADY, J. 

Birmingham and Lichfield Junction Ry., 
In re (1881) 50 L. J. Ch. 594 ; IS Ch. D. 
155 ; 45 L. T. 164 ; 29 W. E. 90S.— 
JESS EL, M.R. , applied. 

Uxbridge and Itickmansworth Ry., In re, 
MacIntyre’s Cs^se (1889) 59 L. J. Ch. 409 : 43 
Ch. D. 530, 542 ; 62 L. T. 347 : 38 W. It. 044.— 
STIRLING, J. (partly affirmed and reversed, 
C.A.) ; West Lancashire Ity., In re (1800) 03 
L t T, 56.— STIRLING, J, 


Birmingham and Lichfield Junction Ry., In 

re, dire unned. 

Knott End Ky., In re (1901) 70 L.J. Ch. 463 ; 
[1901] 2 Ch. 8, *12 : 84 L. T. 433 ^ 49VW. E. 409. 
— C. A. V. WfLLTAMS. RIGBY and STIRLING. L.JJ. 

Bouch v. Sevenoaks, Maidstone and Ton- 
bridge Ry. (1879) 48 L. J. Ex. 338 ; 4 
Ex. D. 133 : 40 L. T. <500 ; 27 W. It. 5()7. 
— KELLY, C.B. and HUDDLESTON. 33. 
Bhennned, Waterford, Dungarvan and Lismore 
Ry.. In re (1880) 5 L. E. Ir. 102.— SULLIVAN, 
M.R. (affirmed, C.A. joint') ; dinajijirored and not. 
followed , Waterford. Dungarvan and Lismore 
Ry., In re, Finlay, son, Ex parte (1880) 5 L. It. Ir. 
584. — C.A. : d inti nej oinked. Clifford /*. Imperial 
Brazilian, &c. JEty* (1888)’ 60 L. T. 00 .— haw- 
kins, j. • 

. Waterford, Dungarvan and Lismore Ry., 

In re. — M.R. (nujira). 

Bint i of/ u inked, Southern By., In re (1880) 5 
L. R. Ir. 1 05. — CHATTERTON, V.-C.; discussed. 
Southern Bv., In re., Bobson, Ex parte (1885) 
17 L. It. Ir. 121, 130. — M.R. (reversed. C.A.) : din- 
tiarf oinked, Clifford r. Im]>erial Brazilian, <kc. By. 
(1888) 00 L. T. 00. — HAWKINS. J. 

Manchester and Milford Ry., In re (L8S0) 
49 L. J. Oh. 305 ; 14 Cli. D. 045 ; 42 L. T. 
714. — C.A., not applied. 

Southern Ity., In re, Bobson, Ex parte (1 885) 
17 L. B. Ir. 121, 149. — c.A. ; reversing M.R. 

Manchester and Milford Ry.. In re. explained. 
Knott End Ry., In re (1901) 70* L. J. Ch. 
403 ; [1901] 2 Ch. 8 ; 84 L. T. 433 ; 49 W. It. 
469.— c.A. ; reversing farwell, j. 

rigby. l.j. — But it has been argued that 
though the two clauses of sect. 4 [Railway Com- 
panies Act. 1807] — the first which restricts the 
right of execution, and the second beginning 
with the word “but” which introduces the 
power to appoint a receiver — are parts of one 
section, yet the two parts are quite independent 
of each other, and should be treated as if they 
were two sections, and the judgment of Sir (4. 
Jessel, M.E., is cited as an authority that they 
ought to be treated as two sections. 1 entirely 
dissent from that. No Court can by its finding 
alter facts. No Court by its finding can say 
that there are two sections and not one. But in 
my opinion the judgment which is relied on in 
Munch enter and. Milford. By., In re, has no such 
effect as has been attributed to it. No doubt in 
that case Sir CL Jessel, M.E., speaks of the new 
right conferred by the second part of the section 
as “wholly independent of the fact that the 
railway company had or had not rolling-stock to 
be taken in execution,” and as “an entirely new 
right given to all judgment creditors of railway 
companies” ; but. wc must consider what the 
facts in that case were. The line there had 
been opened for public traffic, and the Court was 
asked to appoint a manager of the undertaking. 
The appointment was apparently objected to on 
the ground that the petitioning creditor was 
not deprived of any right by the first part of 
sect. 4 ; and the Court said that the second part of 
the section applied notwithstanding that the 
company had no rolling stock to be taken in 
execution ; but no one, I think, would have been 
more astonished than the learned judges who 
decided that case if they had been told that 
their language was to be wrested out of its 
meaning, out of the context in which it occurs, 
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and out of the facts to which it was applied, to 
mean that the two branches of the section could 
be treated as two sections having no relation to 
one another. *A11 that the learned judges meant 
to say, I think, was this — that it was not neces- 
sary for a creditor to show that he had been 
deprived of a special or particular right by the 
first part of the section before he could have the 
benefit of the new general right which is con- 
ferred by the second part. That, in my opinion, 
is all the Court meant to lay down in that 
case. — p. 405. 

v. williams, l.j. to the same effect. Stir- 
ling, L.J. concurred. 

Doe d. Myatt v. St. Helens and Runcorn 
Gap By. (1841) 11 L. J. Q. B. 0 : 2 Q. B. 
304 ; 1 (I. Sc D. 003 ; 6 Jur. 641 ; 2 Railw. 
Ciis. 750. — Q.B., referred to. 

Ashton r. Langdale (1850) 4 De G. & Sm. 402. 
—KNIGHT BRUCE, v.-c. : Fripp •/-. Chard By. 
(1853) 22 L. J. Ch. 1084 : 11 Hare 241 ; 1 Eq. B. 
503 ; 17 Jur. 887 ; 1 W. B. 447. — WIGRAM, V.-C. 

Doe v. St. Helens, &c. By., i Jiscussed . 

Wickham r. New Brunswick anti Canada Bv. 
and Land Co. (1805) 35 L. J. P. C. 0 : L. B. “l 
P. C. 04. 78; 12 Jur. (N.S.) 34 ; 14 L. T. 311 : 

14 W. R. 251.— P.C. 

Doe v. St. Helens, &c. By. and Wickham v. 
New Brunswick and Canada By. and Land 
Co., referred to. 

Panama. New Zealand and Australian Royal 
Mail Co., In re (1809) 3!) L. J. Ch. 102, 165“.— 
MALIKS, v.-c. : affirmed, (1870)39 L. J. Ch. 482 ; 
L. B. 5 Ch. 31 S ; 22 L. T. 424 ; IS W. 11. 441.— 
GIFFARD, L.J. 

Doe v. St. Helens, &c.Ry., dismissed. 

Mitchell's Estate, In re, Mitchell v. Moberly 
(1877) 6 Ch. B. 005: 37 L. T. 145; 25 \V. It. 
903.— BACON, V.-C. ; Attree r. Hawe (187s) 47 
L. J. Ch. 803 : 9 Ch. D. 337. 347 ; 38 L. T. 733 ; 
26 W. R. 871. — C.A. (see pox t'). 

Eastern Union By. v. Hart (1852) 22 L. J. 
Ex. 20 : 8 Ex. 110 : 17 Jur. 89. — EX. CH., 
applied. 

Coleman r. Llanelly Bv. (1807) 17 L. T. 80; 

15 W. B. 1014.— c.P. 

Eastern Union By. v. Hart, referred to. 

Attree •/*. Hawe (1878) 9 Ch. 1). 337 : 47 L. J. 
Ch. S63 ; 38 L. T. 733 ; 2G W. B. 871.— C.A. 

JAMES, L.J. (for the Court). — The nature of 
such a debenture came under the consideration 
of the Court of Q. B. in Doe v. St. Helens My. 
{supra), and of the Court of Ex., in Hurt 
v. Master n Union My., by which it was estab- 
lished that the debenture, wide as the words 
were, did not pass the soil and did not pass the 
rolling stock of the company. — p. 347. And see 
‘‘Corporation,” vol. i., col. 718. 

Beddgelert By., In re (1871) 24 L. T. 122 ; 
19 W. R. 427 . — stuart, v.-C., dismissed. 

Knott End By. Act, 1898, In re (1900) [1901] 
2 Ch. 8, 13 ; 70 L. J. Ch. 463 ; 84 L. T. 433 ; 49 
W. R. 469.— C.A. RIGBY, V. WILLIAMS" and 
STIRLING. L.JJ. 

Mersey By.. In re (1888) 57 L. J. Ch. 283 ; 
37 Ch. D. 610 ; 58 L. T. 745 ; 36 W. B. 
372. — C.A., referred to. 

East and West India Dock Co., In re (1888) 3S 
Ch. D. 57G ; 57 L. J. Ch. 1053: 59 L. T. 
237 ; 36 W. B. 849.— C.A. 

cotton, L.J. — I said iii a former case, Mersey 


By., In re, that this section [Railway Companies 
Act, 1867, s. 4] deprives those who obtain judg- 
ments on certain contracts, and under certain 
circumstances, of the right they would otherwise 
have of taking the rolling stock in execut ion, and 
gives them a remedy against something quite 
different from that which they could have taken 
in execution, by enabling all the revenues of the 
company to be brought in and applied in pay- 
ment of the judgment creditors, and possibly of 
all creditors. What is there to require the Court 
to restrict the receiver to the mere railway 
undertaking ! — p. 592. 

Kehoe v. Waterford and Limerick By. (1888) 
21 L. B. Ir. 221. — M.R., referred to. 

Beg. v. County Cork Treasurer (1889)24 L. B. 
Ir. 415, 419 . — q.r.d. : Beg. r. County Dublin 
Grand Jury (1892) 32 L. R. Ir. 644, 6G9. — C.A. 

Cornwall Minerals By., In re (1882) 48 L. T. 
41.— KAY. J. and C.A., referred to. 

Reg. o. County Cork Treasurer (supra). 

Cornwall Minerals By., In re. 

Applied , Eastern and Midland Bv., In re 
(1890) 45 Ch. D. 367; 63 L. T. 181, 604.— KAY, 
,7. (alfirnied, C.A.) : dismissed , Eastern and Mid- 
land By. (No. 2), In re (1891) 66 L. T. 153.— 
KEKEWICH, J. ; referred to , Wrexham Mold and 
(Jonnah’s Quay Bv., In re (1900) 69 L. J. Ch. 
291; [1900] i Ch. 261, 265; 82 L. T. 33; 48 
W. 11. 311. — byrne, J. (varied, C.A ..post). 

Eastern and Midlands By.. In re (1891) 65 
L. T. 668. — KEKEWICH. J., referred to. 

Eastern and Midlands By. (No. 2). In re (1891) 

I 66 L. T. 153.— KEKEWICH, J. 

Eastern and Midlands By., In re (1890) 45 
Ok. D. 367 ; G3 L. T. 604.— C.A. 

JJistiia/uished , Profiitt v. Wye Valley By. 
(1891) 64 L. T. 609.- r -C.A. : dismissed, Eastern 
land Midlands By., In re (No. 2), (1891> 66 L. T. 

J 153.— KEKEWICH, J. 

Eastern and Midlands By., In re and Navan 
and Kingseourt By., In re, Price, Ex 
parte (1885) 17 L. B. Ir. 398.— C.A., 
referred to. 

Wrexham, Mold and ConnalTs Quay By. (No. 2), 
In re (1900) 69 L. J. Ch. 291 ; [1900] 1 Oh. 261 ; 
82 L. T. 33: 48 W. B. 311.— C.A. BINDLEY, 
M.R., v. WILLIAMS and ROMER; varying BYRNE, J. 

Eastern and Midlands By., In re, and Navan 
and Kingseourt By., In re; dismissed 
and applied. 

Wrexham, Mold and Connah’s Quay By. 
(No. 2). In re, considered. 

Wrexham, Mold and Connah’s Quay By. 
(No. 3). In re (1900) 69 L. J. Ch. 671 ; [1900] 2 
Ch. 436 : 83 L. T. 49. 

farwell, J. — As expressed by Kay, J. in 
Eastern anil Midlands My., In re, and explained, 
land perhaps a little varied, by the C.A. in 
Wrexham, Mold and Connah's Quay My. (No. 2), 

! In re , the section [Railway Companies Act, 1867, 

! s. 4] points to all expenses o? outgoings, which 
! may be called a sine qua mm to the continued 
! existence of the undertaking as going concern. 
In the latter case the C.A. did not altogether 
approve of the way in which it was put by 
Kay, J. in Eastern and Midlands My ., In re, if 
he intended — and I am not sure that he did 
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intend — to say that “proper outgoings” added 
nothing to “ working expenses.’ ’ I do not think 
that is what lie meant. It is obvious that 
“working expenses” are one thing, and “ other 
proper outgoings” are another thing. The 
question before the G. A. was one relating to the 
costs of the receiver anti manager in defending 
certain proceedings in respect of a very large 
claim which they defended under the direction 
of the Court, and the Court thought that those 
costs might be allowed, although they held that 
they were neither working expenses nor proper 
outgoings. That case, however, does not really 
affect the point before me. The principle which 
has been laid down by the Courts is summed up 
shortly by Chatterton, V .-C. in Nartui and Ki nrjs- 
court Rtf., In re. as follows : “The Act plainly 
intended that expenses, such as common sense 
will show to have been lor the working of the 
railway and for the outgoings necessary to enable 
it to do its service to the public efficiently, should 
be paid in the first place, and all the surplus 
applied to payment of all the debts of the com- 
pany, properly so called, according to their 
respective rights and priorities, to be ascertained 
by the Court.” — p. 072. 

Furness v. Caterham Ry. (1858) 27 L. J. Ch. 
771 : 25 Beav. G14 : 4 Jur. (N.s.) 1213. — 
BOMILLY, M.ll. ; S. C. (1859) 27 Beav. 
358. — M.R., discussed and latter deeixidh 
followed. 

Panama, New Zealand and Australian Ro 3 r al 
Mail Co., In re (1869) 39 L. J. Ch. 1G2, 165.— 
MALINS. v.-C. ; affirmed, (IS 70) 39 L. J. Ch. 482 ; 
L. R. 5 Ch. 318 ; 22 L. T. 424 ; IS \V. R. 443.— 

GIFFARD, L.J. 

Imperial Mercantile Credit Association v. 
Newry and Armagh Ry., Ir. It. 2 Eq. 1.— v.-c. ; 
reversed, (1SGS) Ir. R. 2 Eq. 524. — c.A. BREW- 
STER, L.C. and CHRISTIAN, L.J. 

Imperial Mercantile Credit Association v. 
Newry and Arnlagh Ry., applied. 

Usborne r. Limerick Market Trustees [1899] 1 
Ir. R. 229, 24G.— PORTER, m.r. 

Russell v. East Anglian Ry. (1S50) 20 L. J. 
Ch. 257; 3 Mac. G. 104, 125; 15 Jur. 
935 ; 6 Railw. Cas. 501.— TRURO, L.C., 
■referred to. 

Fripp'v. Chard Ry. (1853) 22 L. J. Ch. 10S4 ; 
11 Hare 211 ; 1 Eq. It. 503 ; 17 Jur. 887; 1 
W. It. 477. — WIURAM, v.-C. ; Gardner v. L. C. & 
D. Ry. (1SG7) 3G L. J. Ch. 323 ; L. It. 2 Ch. 201, 
216 ; 15 L. T. 552 ; 15 W. R. 324. — L.JJ. ; Bowen 

v. Brecon and Merthyr Tydfil Junct. lty., 
Howell, Ex parte (1867) 36 L. J. Ch. 344 ; L. R. 
3 Eq. 541, 548 ; 16 L. T. 0 ; 15 W. R. 482.— 
wood, v.-C. ; Till, Ex parte, Mayhew, In re 
(1873) L. R. 16 Eq. 97 ; 42 L. J. Bk. 84 ; 21 

w. R. 574. — BACON, C.J. ; Cochrane, Ex parte, 
Mead, In re (1875) 44 L. J. Bk. 87 ; L. R. 20 
Eq. 282, 287 ; 23 W. R. 720.— BACON. C.J. 

Russell v. East Anglian Ry., explained. 

Edwards r. Edwards (1S75) 1 Ch. D. 454 ; 33 
L. T. 633 : 24 W. R. 201.— V.-c. ; reversed. (1876) 
45 L. J. Ch. 391 ; 2 Ch. D. 291 ; 34 L. T. 472 ; 
24 W. R. 713.— *>.A, 

malins, v.-c. — It is agreed that w r hen once 
the receiver is in possession the goods are put 
out of reach of the execution creditor. This was 


the conclusion arrived at in Russell v. Hast 
Antjlian Rtf., after an argument lasting for nine 
days. — p. 458. 

Russell v. East Anglian Ry., referred to. 
Burry Port and Gwendreath Valley Ry., In re 
(1885) 54 L. J. Ch. 710, 714 ; 52 L. T. 842 ; 33 
W. It. 741.— kay, J. ; Vahy, In re (1893) [1894] 
1 Ir. R. 335, 347.— C.A. BARRY, l.j. dissenting ; 
0’s borne r. Limerick MarkSt Trustees (1898) 
[1899] l Ir. R. 229. — PORTER, m. Li. And see 
••Company.” vol. i., col. 580. and “ Contempt 
of Court,” vol. i., col. G41. 

Griffin v. Bishop’s Castle Ry. (1SG7) 16 L. T. 
345 ; 15 W. K. 105S.— WOOD, v.-C., order 
approved. 

Belfast and County Down Ry. v. Belfast, 
Holy wood aftd Bangor Ry. (1S69) Ir. R. 3 Eq. 
581.— WALSH, M.B. 

Devereux v. Kilkenny and Great Southern 
and Western Ry. (1850) 20 L. J. Ex. 37 ; 
5 Ex. 834 ; 1 L. M. & P. 788 ; 14 Jur. 
1028. — EX., applied. 

Kernaghan v. Dublin Trunk Connecting Ry., 
James, Ex parte (1867) 37 L. J. Q. B. 50 ; L. R. 

3 Q. B. 47 ; 8 B. & S. 773 ; 1G W. R. 107.— Q.B. 

G. N. Ry. v. Kennedy (1S49) 19 L. J. Ex. 
11 ; 4 Ex. 417 ; 7 D. & L. 197 ; IS Jur. 
1 008 ; li Itailw. Cas. 5 . — ex., referred to. 
Henry v. G. N. Ry. (1857) 27 L. J. Ch. 5, n. : 

4 K. & J. 1.— wood, v.-c. ; affirmed, 27 L. J. Ch. 
1 ; 1 De G. & J. GOG ; 3 Jur. (n.S.) 1133 ; G 
W. 1-t. 87.— L.C. and L.JJ. 

Shrimpton v. Sidmouth Ry. (1867) L. R. 3 
O. P. 80 ; 17 L. T. 647. — C.P., distinguished 
and head-note commented on. 

Scott v. Uxbridge and Rickmansworth Ry. 
(18G6) 35 L. J. O. P. 293 ; L. R. 1 C. P. 
596 ; 12 Jur. (n.s.) G02 ; 13 L. T. 596 ; 14 
W. R. 893. — C.P., explained. 

Lee v. Bude and Torrington Junction Ry. (1871) 
40 L. J. C. P. 285 ; L. It. 6 C. P. 576, 581 ; 24 
L. T. 827 : 19 W. R. 954.— C.P. 

Cromford and High Peak Ry. v. Lacey (IS29) 
3 Y. & J. SO —ex., referred to. 

Portal r. Emmens (1876) 45 L. J. C. P. 305 ; 

1 C. P. D. 201, 210 ; 34 L. T. 318 ; 24 W. R. 641.— 
c.p.d. ; affirmed, 4G L. J. C. P. 179 ; 1 C. P. D. 
GG4 ; 35 L. T. 8S2 ; 25 W. R. 235.— C.A. 

Cheltenham and G. W. Union Ry. v. Daniel 

(1841) 2 Q. B. 281 ; 2 Railw. Cas. 728.— 
Q.B., referred to. 

Spackman r. Evans (1868) 37 L. J. Ch. 752 ; 
L. It. 3 H. L. 171, 208 ; 19 L. T. 151.— H.L. (E.). 
LORDS st. LEONARDS and romilly dissenting ; 
Kipling r. Todd (1878) 47 L. J. C. P. 617; 3 
C. P. D. 350, 359 ; 39 L. T. 188 ; 27 W. R. 84.— C.A. 

Gt. North of England Ry. v. Biddulph (1840) 
10 L. J. Ex. 17 ; 7 M. & W. 243 ; 2 Railw. 
Cas. 401. — EX., applied. 

Newry and Enniskillen Ry. v. Edmunds (1848) 

2 Ex. 118, 122 ; 17 L. J. Ex. 102 ; 5 Railw. Cas. 
275 . — ex. ; Johnson r. Lvttle’s Iron Agency 
(1877) 46 L. J. Ch. 786 ; 5 Ch. D. 687, 690 ; 3G 
L. T. 528 ; 25 W. R. 548. — jessel, m.b. ; reversed, 
C.A. 

Rex v. London (City) (1681) 8 St. Tr. 1039 ; 
El. Bl. & El. 112, n. — k.b. ; and Whitfield 
v. S. E. Ry. (1858) El. Bl. & El. 115 ; 27 
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L. J. Q. B. 220 ; i Jur. (k.s.)«88 ; GW. B.. 
545. — q.b., disc mixed. 

Edwards v. Midland By. (1S80) 50 L. J. Q. B. 
281 ; 6 Q. B. IX 287 ; 48 L. T. 094 ; 29 W. R. 
609 ; 45 J.flX W.-— FRY. J. 

Whitfield v. S. E. By., discussed and a pplied. 
Novill v. Fine Arts and General Insurance Co. 
(1895)64 L. J. Q. B. 681 ; [1895] 2 Q„ B. 156 ; 
14 JR. 587 ; 72 L. T. 525 ; 59 J. P. 371.— POLLOCK, 
B. : judgment entered for defendants, c.a. esher, 
m.r!, lopes and rigby, l.JJ. ; latter decision 
affirmed, (1896) 66 L. J. Q. B. 195 : [1897] A. C. 
68 ; 75 L. T. 600 ; 61 J. F. 500.— H.L. (33.). 


RATES AND RATING. 

1. Making Rate. 

2. Liability op Owners and Occupiers 

in General. 

3. Liability op Particular Owners 

and Occupiers. 

4. Proceedings. 

5. County Rates. 


1. Making Rate. 

Beg. v. Ingall (1876) 46 L. J. M. C. 113 ; 2 
Q. B. IX 199 ; 35 L. T. 552 ; 25 W. R. 57. 
Q.B.D., considered and applied. 

Regent United Service Stores, In re (1878) 8 
Ch. IX 75, 82 ; 3S L. T. 84 ; 26 W. R. 425 .— C.a. 

Beg. y. Ingall, discussed. 

Reg. ?\ London County JJ. and L.C.C. (1893) 
[1893] 2 Q. B. 476 ; 69 L. T. 43S ; 41 W. R. 668 ; 
57 J. P. 488.— CHARLES and WILLIAMS, JJ. ; 
affirmed, 63 L. J. Q. B. 148 ; [1893] 2 Q. B. 476 ; 
9 R. 14 ; 69 L. T. 682.— C.A. ESHER, M.R., 
BOWEN and KAY, L.JJ. 

Beg. v. Edmonds (1874) 13 L. J. M. C. 156 ; 
L. R. 9 Q. B. 59S : 31 L. T.237 ; 22 W. R. 
944. — Q.B., applied. 

Reg. r. Langriville Overseers (1884) 54 L. J. 
Q. B. 124 ; 14 Q. B. T>. 83, 86 ; 52 L. T. 253 ; 
33 W. R. 213 ; 49 J. P. 54.— HAWKINS and 
SMITH, JJ. 

Bex v. Carpenter (1837) 6 A. E. 794 ; 1 
2ST. & P. 773. — K.B., inapplicable. 
Southampton Dock Co. t. Southampton Harbour 
Board (1871) L. R. 11 Eq. 254 : 23 L. T. 698. 
— v.-c. 

Bex y. Carpenter, discussed. 

Hill v. Clonmel Union (1896) [1897] 1 Tr. R. 
272, 286.— M.R. 

Harrison v. Stickney (1848) 2 H. L. Cas. 
108. — H.L. (e.), dictum not applied. • 
Reg. v. All Saints, Wigan (1874) L. R. 9 Q. B. 
317, 327 ; 30 L. T. 569.— EX. CH. ; affirmed , (1876) 
1 App. Cas. 641 ; 35 L. T. 381 ; 25 W. R. 128.— 
H.L. (E.). 

Harrison v. Stickney, referred to. 

Reg. r. Wexford Corporation (1886) 18 L. R. Ir. 
119, 129 .— q.b.d. 


Harrison v. Stickney, applied. 

Easton & Co. r. Nar Valley Drainage Com- 
missioners (1892) 8 Times L. R. 649. — CHARLES 
and GRANTHAM, JJ. : and Reg. r. Leigh Rural 
Council (1S9S) 67 L. J. Q. B. 562 ; [1898] 1 Q. B. 
836, 846 ; 78 L. T. 604 ; 46 W. R. 471 ; 62 J. P. 
355.— C .A. 

Beg. v. St. Michael’s. Southampton, Church- 
wardens (1856) 25 L. J. Q. B. 379 ; 6 El. 
& Bi. 807 ; 2 Jur. (N.s.) 1090 ; 4 W. P,. 741. 
— Q . B . , d ist i H(j u ish ed. 

Reg. r. All Saints, Wigan, Churchwardens (1876) 

1 App. Cas. 611 ; 35 L. T. 381 ; 25 W. E. 128.— 
H.L. (K). 

lord o'hagan. — L ord Coleridge lias pointed 
out that in Beg. v. St. Michael's, Southampton 
and Beg. v. Hurstbourne Tarrant (infra), the' 
amounts in question were charged upon the rates, 
whereas in this case they were not. — p. 630. 

Beg. v. Hurstbourne Tarrant Overseers (1858) 
27 L. J. M. C. 214 ; El. Bl. & El. 246 ; 4 
Jur. (N.S.) 7S3 : 0 W. R. 521. — Q.B., dis- 
tinguished. 

Reg. r. All Saints. Wigan, Churchwardens 
(1S76) 1 App. Cas. 611, 630; 35 L. T. 381 ; 25 
W. R. 128. — H.L. (e.). See extract, supra. 

Beg. y. Hurstbourne Tarrant Overseers, con- 

f side red and applied. 

Hill v. Clonmel Union (1896) [1897] 1 Ir. R. 
272.— M.R. 

Beg. v. Fordham (1839) 9 L. J. M. O. 3 ; 11 
A. <fc E. 73 ; 3 P. & D. 95. — Q.B., adopted. 
Ainsworth r. Creeke (1868) 38 L. J. C. P. 58 ; 
L. R. 4 0. P. 476, 485 ; 19 L. T. 824 ; 17 W. R. 
229 ; 1 Hopw. & C. 141.— C.P. 

Scadding v. Eyles (or Lorant) (1851) 3 
H. L. Cas. 418 ; 15 Jur. 955.— H.L. (E.), 
inapplicable. 

Ainsworth r. Creeke ^1^08) 3S L. J. C. P. 58 ; 
L. R. 4 C. P. 476. 4S5 ; 19 L. T. 824 ; 17 W. R. 
229 ; 1 Hopw. & C. 141. — ti.P. 

Jones v. Bubb (1868) 38 L. J. C. P. 57 ; L. R. 
4 C. P. 468 ; 19 L. T. 483 ; 17 W. R. 205 ; 
1 Hopw. & C. 128. — C.P., referred to. 
Ainsworth v. Creeke (1868) 38 L. J. C. P. 58 ; 
L. R. 4 C. IX 476, 484 ; 19 L. T. 824 ; 17 \Y r . R. 
229 ; 1 Hopw. & C. 121. — C.P. 

Jones v. Bubb, adopted . 

Boon r. Howard (1874) 43 L. J. C. P. 115; 
L. R. 9 C. P. 277, 289 ; 30 L. T. 382 ; 22 W. B. 
535 ; 2 Hopw. A C. 208. — C.P. 

Ainsworth v. Creeke (1868) 3S L. J. C. P. 58 ; 
L. R. 4 C. P. 476 : 19 L. T. 824 ; 17 W.R. 
229 ; 1 Hopw. &; G. 121. — C.P., explained . 
Medwin r. Streeter (1869) 38 L. J. C. P. 180, 
181 ; L. R. 4 C. P. 488, 496 ; 19 L. T. 827 ; 17 
W. R. 380 ; 1 Hopw. & C. 157.— C.P. 

bovill, C.J. (during the argument).— Our 
decision in that case (Ainsworth v. Creeke ) is not 
inconsistent with the Irish cases, because there 
the claim was made on the dayjpf revision by the 
revising barrister ; whereas in the last of the 
Irish cases (JSIuldowney v. Malcplmson , 15 Ir. 
L. R. 375), it was considered that r it ought to be 
made before the holding of the revising sessions ; 
hut I agree tint the reasons which we gave for 
our decision ... are directly opposed to those 
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in the Irish cases, unless there he any material 
difference between the English and Irish Acts. 

— p. 181. 

Ainsworth v. Creeke, ado pied. 

Boon r. Howard (1874) 43 L. J. C. P. 115 : 
L. It. 9 C. P. 277, 289 : 3(> L. T. 382 : 22 W. 11. 
535 ; 2 Hopw. & G. 208. — c.p. 

N. E. Ry. v. Scarborough Local Board (ISOS) 
38 L. J. M. C. 05 ; L. II. 4 Q. B. 103 ; 17 
W. K. 074 ; 33 J. P. 244. — Q.B., principle 
appl led. 

L. 1ST. W. Itv. v. Llandudno Improvement 
Commissioners (1890) 00 L. J. Q. B. 232 ; [1897] 
1 Q. B. 287 ; 70 L. T. 009 ; -15 W.R. 300 : 01 J. P. 
00. — POLLOCK, B. and WILLS, J. 

London Union v. Acocks(lSOO) 8 C. B. (n.s.) 
700 ; 8 W. B. (>( >8. — G.P.. applied. 

Caistor Union r. North Kelsey Overseers (1890) 
69L.J- M. C. 102; 62 L. T. 731. — Q.B.D. (pee 
infra). 

Saul y. Wigan Sanitary Authority (1887) 
00 L. T. 438 ; 30 W. It. 252 ; 51 J. P. 400, 
distinyn idled. 

Caistor Union v. North Kelsey Overseers 
(1890) 09 L. J. M. C. 102 ; 62 L. T. 731.— Q.B.D. 

HUDDLESTON, B. — London Union y. A cocks 
(supra) is clearly distinguishable from Said v. 
Wif/au Sanitary Authority, for in the latter the? 
rate was made for sanitary purposes, and was 
not in any way connected with the relief of the 
poor. In the present case the same question 
arises as in London Union v. Acoeks, namely 
whether a retrospective rate may be made for 
purposes connected with the relief of the poor. 
I am of opinion [that it can and] that the 
justices were wrong. 

Woods v. Reed (1837) 6 L. J. M. C. 100 ; 2 
M. & W. 777. — EX. : Chesterton v. Earlar 
(1838) 7 L. J. Q. B? 77 : 7 A. & K. 713.— 
q.b: ; Rex v. Sillifant (1835) 4 A. & E. 354 : 
7 N. & M. G4U.-4K.B., considered . 

Jones r. Johnson (1850) 20 L. J. M. C. 11 ; 5 
Ex. 802. — EX. 

Woods v. Reed, referred to. 

Reg. v. Maidenhead Corporation (1882) 51 
L. J. Q. B. 209 ; S Q. B. D. 339, 355.— Q.B.D. 
[affirmed, C.A.]. 

Eletcher v. Gibbon (1850) 23 Beav. 212. — 
m.r., applied. 

Preston r. Great Yarmouth Corporation (IS 72) 
41 L. J. Ch. 310 ; L. R. 7 Oh. 658, n. ; 20 L. T. 
235.— v.-o. (affirmed, (1872).— L.JJ.). 

Reg. y. White (or Sibley, Ex parte) (1SS3) 52 

L. J. M. C. 128 ; 11 Q. B. IJ. 309 ; 49 L. T. 183 ; 
31 W. R. 811.— Q.B.D. ; reversed , (1884) 54 L. J. 

M. C. 23 ; 14 Q. B. D. 358 ; 52 L. T. 110 ; 33 
W. R. 248 ; -19 J. P. 294.— C.A. 

Ormerod v. Chadwick (1847) 16 M. & W. 
367 ; 10 L. J. M. C. 143 ; 2 New Sess. Cas. 
697.— EX., applied. 

Reg. v. Stretfield* (1863) 32 L. J. M. C. 230 ; 11 
W. R. 730.— BAIL COURT. 

Rex v. Marsh (1830) 6 N. & M. 668 ; 5 A. & 
E. 468 ; 2 H. & W. 255. — K.B., applied. 
Reg. v. Green (1874) 31 L. T. 543, 547.— 


EX. CH. ; St. Sepulchre (Vicar) r. St. Sepulchre 
(Churchwardens) (1879) 5 P. D. 64. 69. — DR. 
TRISTJtAM. 

Walton Improvement Commissioners v. 

Walford (1875) -44 L. J. Q* B. 74 ; L. R. 

10 Q. B. ISO : 31 L. T. 825 ; 23 W. R. 292. 

— Q.B., applied. 

Monmouth Corporation r. Monmouth Church- 
wardens (1878) 38 L. T. 612.^618. — C.P.D. 

2. Liability op Owners and Occupiers in 
General. 

Hughes v. Chatham Overseers (1843) 13 L. J. 

C. P. 44 ; 5 Man. & G. 54 ; 7 Scott N. R. 

581; 1 Lutw. Reg. Cas. 51; 7 Jur. 1136. 

— C .P..fol lowed. 

Smith t. Seghill Overseers (1875) 44 L. J. M. C. 
114 ; L. R. 10 Q. B. 422 : 32 L. T. 859 ; 23 W. R. 
745. — Q.B. 

Cross v. Alsop (1870) 40 L. J. O. P. 53 ; L. R. 

6 C. P. 315 ; 23 L. T. 589 ; 19 W. R. 131 ; 

1 Hopw. & C. 444. — C.P. , referred to. 

Thompson r. Ward (1871) 40 L. J. C. P. 169 ; 
L. R. 0 C. P. 327, 339 ; 24 L. T. 679 ; 1 Hopw. & 
C. 530, 537. — C.P. 

Cross v. Alsop, commented on. 

Smith v. Seghill (1S75) L. R. 10 Q. B. 422 ; 
44 L. J. M. C. 114 ; 32 L. T. S59 ; 23 YV. R. 745. 
—Q.B. 

Cross v. Alsop, distinguished and dicta dis- 
approved of. 

Smith v. Seghill Overseers (supra), fallowed. 

Barton r. Birmingham Town Clerk (187S) 48 
L. J. C. P. S7 ; 39 L. T. 352.— C.P. 

COLERIDGE, C.J.— It lias been said that this 
decision must conflict with the case of Cross v. 
Alsop, but, in the first place, the facts in that 
case are not the facts in this case. So far from 
the complainant’s name in that case having been 
omitted, it had been inserted, and wrongly in- 
serted ; and the argument in the case raised the 
point distinctly. On those facts, argued upon 
this footing, the judges in Cross v. Alsop say that 
when the complainant has lost his vote, partly in 
consequence of its having been improperly claimed, ■ 
the case is not within the statute, his name not 
having been omitted from the rate-book, but 
inserted in a wrong manner. The judges do, no 
doubt, go on — and it was necessary for them to 
go on, in order to show that the proviso m sect. 
19 did not apply to the case before them — to deal 
with the only two questions raised by the facts. 
There was no order of the vestry, and no agree- 
ment between the owner and the overseers ; and 
they say that the complainant is not therefore 
aided by sect. 19 — first, because his name was 
not omitted from the rate book, and, secondly, 
because the owner had not been made liable to 
the payment of rates In either of these two ways. 
It was not suggested that this third mode of 
liability existed in that case. But in this case 
the facts raised a question which was not before 
the Court then, and was not decided by the judges 
at all. We are not, therefore, conflicting with 
the decision of this Court in that case, though, no 
doubt, expressions may be found in the judg- 
ments which appear to limit the operation of 
sect. 19. I do not, however, think that those 
expressions are to be taken in their full sense, 
especially as sects. 7 and 8 were not brought 
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before the notice of the Court. But there is a 
case which is directly in point— the case of Smith 
v. Seghill. * ' 

Smiths. Seghill Overseers, dictum adopted. 
Att.-Gen. r. Croydon Corporation (1889) 58 
L. J. Ch. 527 ; 42 Oh. D. 17S 61 L. T. 291 ; 37 
W. R. 048 : 53 J. P. 720 .— Stirling, j. 

Smith v. Seghill Overseers, followed. 

Marsh r. Estcourt. (1889) 59 L. J. Q. B. 100 : 
24 Q. B. D. 147 ; 38 W. R. 495 : 54 J. P. 294 ; 
1 Fox 157. — Coleridge. c.j., mathew and 

WILLS, JJ. 

Rex v. Morgan (1834) 2 A. & E. CIS.— K.B., 
explained. 

New Ross Union c. Byrne (1892) 30 L. R. Ir. 
160, 179.— Q.B.D. 

Limerick Union v. White (1S52) 2 Ir. C. L. R. 
030. — Q.B.j recognised. 

Staunton r. Powell (1867) Ir. R. 1 C. L. 182. — 
EX. CH. ; Sligo Corporation ?*. Wynne (1873) Ir. 
7 C. L. 405. — c.P. ; New Ross Union v. Byrne 
(1892) 30 L. R. Ir. 160.— Q.B.D. 

Westport Union v. Sligo (Marquis) (1859) 5 
Ir. Jur. (n.s.) 182. — quarter sess.. 
appro red. 

New Ross Union r. Byrne (1892) 30 L. R. Ir. 
160. — Q.B.D. 

Callan Union v. Armstrong (1885) 16 L. R. 
Ir. 33. — C.P.D., discussed. 

New Ross Union r. Byrne (1892) 30 L. R. Ir. 
160.— Q.B.D. 

Smith y.New Forest Union (1889) 61 L. T. 
870 ; 54 J. P. 324. — c.A., discussed. 

New Ross Union r. Byrne (1892) 30 L. R. Ir. 
160.— Q.B.D. 

New Ross Union v. Byrne (1892) 30 L. R. Ir. 
160. — Q.B.D.. referred to. 

Att.-Gen. r. M‘Cormack [1903] 2 Ir. R. 517.— 

K.B.D. GIBSON and BOYD, JJ. 

Southend-on-Sea Corporation v. White (1900) 
83 L. T. 408 ; 65 J. P. 7.— lawrance and 
Kennedy, JJ., considered. 

Bootle Overseers v. Liverpool Warehousing Co. 
(1901) 85 L. T. 45 ; 65 J. P. 740.— ridley and 

BIGHAM, JJ. 

Staley v. Castleton Overseers (1864) 5 B. & 
S. 505 ; 33 L. J. M. C. 178 ; 10 L. T. 606 ; 
12 W. R. 911. — Q.B., applied. 

Watson, Kipling & Co., In re (1883) 52 L. J. Ch. 
473, 476 ; 23 Ch. P. 500, 506 ; 49 L. T. 115 ; 31 
W. R. 574. — KAY, J. 

Staley v. Castleton Overseers, distinguished. 
Hoyle c. Oldham Union (1894) 63 L. J. M. C. 
178 ; [1894] 2 Q. B. 372 ; 9 R. 287 ; 70 L. T. 
741 ; 58 J. P. 669. — C.A. ESHER, M.R., LOPES 
and davey, l.jj. 

esher, m.r. — But the occupiers did not give 
up the occupation of the mill [during the strike] ; 
they occupied with some servants who were 
keeping the machinery in order. Then it is said 
that the overseers, who admittedly cannot alter 
the amount of the rate, are to say, “ This mill 
was being used as a warehouse [for storing 
machinery] during the time [of the strike] ” — j 


which was not the fact— and upon that they are 
to make an allowance or deduction from the rate 
to be collected. There is no authority for such a 
proposition as that. The case which has been 
cited has nothing to do with the facts of this 
case. 

Staley v. Castleton Overseers, dictum 
observed upon. 

Farnham Flint, &c., Co. r. Farnliam Union 
(1900) 70 L. J. K. B. 130; [1901] 1 K. B. 272 : 
83 L. T. 660.— C.A. 

Harter v. Salford Overseers (1865) 34 L. J 
M. C. 206 ; 6 B. & S. 591 ; 11 Jur (n.s.) 
1036 : 13 W. R. 861.— Q.B.', applied. 
Watson, Kipling and Co.. In re (1883) 52 L. J. 
Ch. 473, 476 ; 23 Ch. D. 500, 506 : 49 L. T. 115 ; 
31 W. R. 574.— KAY, J. 

Rex v. Trent and Mersey Navigation Co. 
(1825) 3 L. J. (o.s.) K. B. 140 : 4 B. & C. 

57 ; 6 D. & R. 47 ; 28 R. R. 212 K.B., 

considered-. 

L. & N. W. Ry. r. Buckmaster (1875) -]4 L. J. 
M. C. 180 ; L. R. 10 Q. B. 444 ; 33 L. T. 329 ; 24 
W. R. 16. — EX. CH. [ The Court of six Judges 
were eg ua 11 g d i rided . ] 

Reg. v. St. Mary Abbott’s (1S40) 12 A. E. 

• 824. — Q.B., followed. 

Reg. /•. Abney Park Cemetery Co. (1S73) L. R. 

8 Q. B. 515 : 42 L. J. M. C. 124 ; 29 L. T. 174 ; 
21 W. R. 847.— q.b. ; L. & N. W. Ry. Buck- 
master (1874) 44 L. J. M. C. 29 : L. it. 10 Q. B. 
70, 79; 31 L. T. 835. — q.b., [affirmed, ex. ch. 
(supra) ] ; Rochdale Canal Co. r. Brewster (1894) 
64 L. -I. Q. B. 37: [1894] 2 Q. P>. 852 ; 9 R. 
680 ; 71 L. T. 243 ; 59 J. P. 132.— c.A. 

Reg. v. Westbrook (1847) 16 L. J. M. 0. S7 : 
10 Q. B. ] 78 ; 2 New Sess. Gas. 599 ; 11 
Jur. 515. — Q.B., applied. 

Reg. v. Abnev Park Cemeterv Co. (1873) L. R. 

8 Q. B. 515, 520 ; 42 L. J. M. C. 124 ; 29 L. T. 
174 ; 21 W. R. 847. — q.b. ; and Farnham Flint, 
&c., Co. v. Farnliam Union (1900) 70 L. J. K. B. 
130 ; [1901] 1 K. B. 272 ; 83 L. T. 660.— C.A. 

Allison v. Monkwearmouth Shore Overseers 
(1854) 23 L. J. M. C. 177 ; 1 El. Bl. 1 3 ; 
18. Jur. 1075 ; S. C. nom. Reg. r. Allison, 

2 C. L. R. 1544; 2 W. R. 592.— q.b., 
considered. 

Reg. ■/;. L. & N. W. Ry. (1874) L. R. 9 Q. B. 
134, 145.— Q.B. 

Reg. v. Morrish (1863) 32 L. J. M. C. 245 ; 

10 Jur. (N.S.) 71 ; 8 L. T. 697 ; 11 W. R. 
960, — Q.B.. applied. 

Smith r. Lambeth Assessment Committee 
(1882) 51 L. J. M. C. 106, 110 ; 9 Q. B. D. 686, 
596; 31 W. R. 31. — FIELD and CAVE, jj. ; 
affirmed, 52 L. J. M. C. 1 ; 10 Q. B. D. 327 ; 48 
L. T. 57 ; 47 J. P. 244.— C.A. 

Reg. y. Smith (1860) 30 L. J. M. C. 74 ; 7 
Jur. (N.S.) 24; 3 L. T\ 687. — Q.B. ; and 
Roads v. Trumpington (1870) 40 L. J. M. 

C. 35 ; L. R. 6 Q. B. 56 ; 23 L. T. 821.— 
Q.B., distinguished. ^ 

, Reg. r. St. George’s Assessment Committee 
(1871) 41 L. J. M. C. 30 ; L. R. 7 Q. B. 90 ; 25 
L.T. 696 ; 20 W. R. 179.— Q.B. 
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Roads v. Trumpington Overseers, applied. 
Reg. v. Whaddon (1875) 44 L. J. M. C. 73, 79 ; 

L. R. 10 Q. B. 230, 242 ; 32 L. T. 633 ; 23 W. R. 
653. — Q.B. ; Cory r. Bristow (1875) 45 L. J. M. 
C. 145, 149 ; 1 C. P. D. 54, 59 ; 33 L. T. 624 ; 24 
W. R. 336.— C. A. ; affirmed, H.L. (e.). (See infra. 
col. 2764). 

Roads v. Trumpington Overseers, dis- 
(Anguished. 

Smith v. Lambeth Assessment Committee 
(1882) 51 L. J. M. C. 106, 110 ; 9 Q. B. I). 585, 
595 ; 31 W. R. 31.— FIELD and CAVE, jj. ; 
affirmed, C.A. (supra). 

Reg. v. St. George’s Assessment Committee j 
(1871) 41 L. J. M. C. 30 ; L. R. 7 Q. B. 
90; 25 L. T. 696; 20 W. R. 179.— Q.B., 
applied. 

L. & N. W. Ry. v. Buckmaster (1S75) 44 L. J. 

M. C. 180 : L. R. 10 Q. B. 444, 450 ; 33 L. T. 
329; 24 W. E. 16.— ex. ch. ; Att.-G-cn. i\ 
Mutual Tontine Westminster Chambers Associa- 
tion (1876) 45 L. J. Ex. 886, 887 ; 1 Ex. D. 
469 ; 35 L. T. 224 ; 24 W. R. 996.— C.A. 

Reg. v. Abney Park Cemetery Co. (1873) 42 
L. J. M. C. 124 ; L. R. 8 Q. B. 515; 29 
L. T. 174 ; 21 W. R. 847.— Q.B. See 
L. & N. W. Rv. v. Buckmaster (1874) 44 L. J. 
M. 0. 29 ; L. K 10 Q. B. 70, 79 ; 31 L. T. 835.— 

Q.B. 

Reg. v. Abney Park Cemetery Co., dictum 
disapproved. 

Earnham Flint Co. r. Farnham Union (1900) 
70 L. J. K. B. 130 ; [1901] 1 Iv. B. 272 ; 83 L. T. 
660 ; 65 J. P. 102.— c.A. smith, jvi.r., collies 
and Stirling, l.jj. ; affirming (1900) 48 W.R. 
376. — Where CHANNELL and bucknill, JJ., 
disagreed. 

Allan v. Liverpool Overseers (or Inman v. 
Kirkdale Overseer^) (1874) 43 L. J. M. C. 
69 j L. R. 9 Q. B. 180 ; 30 L. T. 93 ; 22 
W’. R. 330. — Q.B., observations adopted. 
Morton v. Palmer (f8Sl) 51 L. J. Q. B. 7 ; 45 
L. T. 426 ; 30 W. R. 115.— c.A. 


L. & 27. W. Ry. v. Buckmaster, referred* to. 
Bobbett v. S. E. Ry. (1882) 9 Q. B. D. 424, 
430.— DENMAN, J. 

L. & 27. W. Ry. v. BuckmasCer. questioned. 
Smith v. Lambeth Assessment Committee 
(1SS2) 10 Q. B. D. 327 ; 52 L. J. M. C. 1, 3 ; 48 
L. T. 57 ; 47 J. P. 244. — C.A. ; affirming 31 
W. R. 31.— Q.B.D. ^ 

brett, l.j. — That case is not an authority 
which is binding upon us, because in the Ex- 
chequer Chamber, which was a Court of co-ordi- 
nate jurisdiction with ourselves, the judges were 
equally divided, and, therefore, the judgment of 
the Queen’s Bench stood affirmed. — p. 328. 

J reserve until a proper occasion my opinion 
whether London S' J\~oith- Western It ail way 
Co. v. Buckmaster was correctly decided. — p. 331. 

[Note. — In the report of this case in the Law 
Journal (52 L. J. M. C.), Brett, L.J.. is reported 
, to say, “If it were necessary I should desire to 
say that I reserve my opinion on the case of The 
Electric Telegraph Co. v. Overseers of Salford 

L. & 27. W. Ry. v. Buckmaster, distinguished, 
Reg. (or Manchester Overseers) r. Headlam 
(1888) 57 L. J. M. C. 89 ; 21 Q. B. D. 96 ; 52 
J. P. 517. — wills and grantham, jj. 

wills, j. (for the Court). — It may be con- 
ceded on the authority of L. % A". IF. By. v. 
Buckmaster that if one entire assessment be 
made in terms upon property which he does 
occupy, and upon other property which he does 
not occupy, so that upon the true state of facts 
being ascertained, it is impossible to satisfy the 
description in the rate book without including 
property which he does not occupy, the rate will 
be bad and 'ought- not to be enforced. This is, 
however, a very different case from the present 
one, in which the property actually occupied by 
the persons rated, fulfils the description 
appearing upon the rate book. 

L. & 27. W. Ry. v. Buckmaster, considered. 

New Ross Union v. Byrne (1892) 30 L. R. Ir. 
160.— Q.B.D. 


Allan v. Liverpool Overseers, applied. 

Smith ?\ Lambeth Assessment Committee 
(1882) 51 L. J. M. C. 106, 110 ; 9 Q. B. D. 585, 
596 ; 31 W. R. 31. — field and cave, jj. ; 
affirmed, c.A. ( supra , col. 2734). 

Allan v. Liverpool Overseers, followed. 
Rochdale Canal Co. r. Brewster (1894) 64 L. J. 
Q. B. 37 : [1894] 2 Q. B. 852 ; 9 R, 680 ; 71 i 
L. T. 243 : 59 J. P. 132.— C.A. LINDLEY, LOPES j 
and davey. L.J.r. j 

Reg. v. Whaddon Overseers (1875) 44 L. J. 
M. O. 73 ; 32 L. T. 633 ; 23 W. R. 653.— 
distinguished. 

Smith r. Lambeth Assessment Committee 
(1882) 9 Q. B. D. 585, 595 ; 51 L. J. M. C. 106 ; 
31 W. R. 31.— field” and CAVE, JJ., (affirmed, 
C.A. supra, col. 2734) : Fai'nham Flint Co. r. 
Farnham Union (1900) 70 L. J. K. B. 130 ; 
[1901] 1 K. B. 272 ; 83 L. T. 660 ; 65 J. P. J02. 
—C.A. SMITH, M*R., COLLINS and STIRLING, 
L.JJ. 

h. & IT. W? By. y. Buckmaster (1874) 44 
L. J. M. 0. 29 ; L. E. 10 Q. B. 70 ; 31 L. T. 835. 
— Q.B. ; affirmed , (1875) 44 L. J. M. C. ISO ; L. R. 
10 Q. B. 444 ; 33 L. T. 329 ; 24 W. R. 16.— EX. CH. 


L. & 27. W. Ry. v. Buckmaster, followed. 
Rochdale Canal Co! v. Brewster (1894) 64 L. J. 
Q. B. 37 ; [1894] 2 Q. B. 852 ; 9 R. 680 ; 71 
L. T. 243 ; 59 J. V. 132.— C.A. 

L. & 17. W. Ry. v. Buckmaster, applied. 
Holywell Union r. Halkyn District, &e., Co. 
(1894).— H.L. (E.) infra. 

L. & 27. W. Ry. v. Buckmaster. See 

Wilson v. Tavener (1901) 70 L. J. Ch. 263; 
[1901] 1 Ch. 578 ; 84 L. T. 48.— JOYCE, J. 

Halkyn District Mines Drainage Co. y. 
Holywell Union, 5 R. 480 ; 69 L. T. 112 ; 57 
J. P. 726. — MATHEW and COLLINS, JJ. ; reversed, 
(1893) 9 R. 779 ; 69 L. T. 705. — C.A. ; the latter 
decision reversed’ twin. Holywell Union v. Halkyn 
District Mines Drainage Co. (1894) 64 L. J. M. C. 
113 ; [1895] A. C. 117 ; 11 R. 98 ; 71 L. T. 818 ; 
59 J. P. 566.— H.L. (E.). 

Reg. y. Yange Overseers (1842) 11 L. J. 
M. C. 117 ; 3 Q. B. 242 ; 2 G. & D. 476 ; 
6 Jur. S93. — Q.B.. distinguished. - 
Reg. v. Smith (1885) 55 L. J. M, C. 49, 53 ; 54 
L. T 431 ; 50 J. P. 215,— CAVE and WILLS. JJ. 
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GAVE, J. — I think, too, that Reg. v. Tange, is 
distinguishable. It is quite true that in that 
case the rate was imposed by an Act of Parlia- 
ment, but /.he Act appears to have been passed 
in accordance with an original agreement. Here 
the real point is that the rate is paid for the 
preservation of the salmon, which is better 
accomplished by concerted action under an Act 
of Parliament thafl by leaving each owner to 
protect his own property. . . * I think the 
learned recorder was wrong, and that the rate is 
an expense deductable within the meaning of 
6 & 7 Will. 4, c. 96. 

Reg. v. St. Martin’ s-in-the-Fields Overseers 
(1852) 21 L. J. M. C. 53 ; 16 Jur. 335 ; S. C. 
nom. Reg. v. Cockburn, 16 Q. B. 480. — 
Q. B. , dictum adopted. «■ 

Inland Revenue Commissioners v. Forrest 
(1890) 15 App. Cas. 334, 352; 60 L. J. Q. B. 
281 ; 63 L. T. 36 ; 39 W. R. 33 ; 54 J. P. 772.— 
H.L. (E.). LORD HALSBURY, L.C., dissenting. 

Reg. v. St. Pancras (1S77) 46 L. J. M. C. 
243 ; 2 Q. B. U. 581 ; 87 L. T. 126 ; 25 
W. R. 827. — Q.B.D., distinguished. 

Taylor v. Pendleton Overseers (1SS7) 56 L. J. 
M. 0. 146 ; 19 Q. B. D. 288 ; 57 L. T. 530 ; 35 
W. R. 762 ; 51 J. P, 613.-— Q.B.D. 

Reg. v. St. Pancras, fallowed. 

Smith v. Few Forest Assessment Committee 
(1889) 60 L. T. 927 ; 53 J. P. 661 .— field and 
CAVE, JJ. ; affirmed, 61 L. T. 870 ; 54 J. P. 324.— 
C.A. ESHER, M.R., LIND LEY and LOPES, L.JJ. 

Sunderland-near-the-Sea Overseers v. Sun- 
derland Union (1865) 18 C. B. (N.S.) 53! ; 
34 L. J. H. C. 121 ; 11 Jur. (N.S.) 688 ; 13 

L. T. 239 ; 13 W. R. 943. — C.P., applied . 
Bradford -on- Avon Assessment Committee r. 

White (189S) 67 L. J. Q. B. 643 ; [189S] 2 Q. E. 
630 ; 7s L. T. 758 ; 46 W. R. 603 ; 62 J. P. 533. 
— RIDLEY and CHANNELL, JJ. 

Hare v. Putney Overseers (1881) 50 L. J. 

M. C. SI ; 7 Q. B. D. 223 ; 45 L. T. 337 ; 
29 W. R. 721 ; 46 J. P. 100.— C.A., principle 
applied. 

West Bromwich School Board t*. West Brom- 
wich Overseers (1S84) 53 L. J. M. C. 153 ; 13 
Q. B. D. 929, 941 ; 52 L. T. 164 ; 32 W. R. 866 ; 
48 J. P. 808. — O.A. ; Dewsbury and Heckmond- 
wicke Waterworks Board v. Penistone Assessment 
Committee (1885) 55 L. J. M.C. 28 ; 16 Q. B. D. 
585, 594 ; 54 L. T. 592.— MANISTYand SMITH, JJ., 
affirmed, (1S86) 55 L. J. M. C. 121 ; 17 Q. B. D. 
384 ; 54 L. T. 592 ; 34 W. R. 622 ; 50 J. P. 644.— 
C.A. 

Hare v. Putney Overseers, approved and 
followed. 

Lambeth Overseers v. L. O. C. (1897) 66 L. J. 
Q. B. 806 ; [1897] A. C. 625 ; 76 L. T. 795 : 46 
W. R. 79.— H.L. (E.). 

Hare v. Putney Overseers, recognised. 
London County Council v. Wandsworth 
Borough Council (1903) 72 L. J. K.,R. 399; 
[1903] 1 K. B. 797 ; 88 L. T. 783 ; 51 W. R. 499 ; 
67 J. P. 215. — C.A. 

Reg. v. London School Board (or London 
School Board v. St. Leonard’s, Shoreditch) 
(1 Sj>6) 55 L. J. M. C. 169 ; 17 Q. B. D. 
738 ; 55 L. T. 384 ; 34 W. R. 583.— O.A., 
explained and applied. 

Owen’s College r. Chorlton Overseers (1887) 


56 L. J. M. C. 29 ; 18 Q. B. D. 403 ; 56 L. T. 
373 ; 35 W. R. 236 ; 51 J. P. 356.— O.A. 

Reg. v. London School Boar ^followed. 

Burton-on-Trent Corporation v. Eggington 
Overseers (or Burton Union) (1SS9) 59 L. J. 
M. C. 1 : 24 Q. B. D. 197 : 62 L. T. 412 ; 3S 
W. R. 181 ; 54 J. P. 453. — C.A. ESHER, M.R., 
LINDLEY and LOPES, L.JJ. 

Reg. v. London School Board, approved. 

London County Council v. Eritli Overseers 
(1893) 63 L. J. M. C. 9 ; [1893] A. C, 562 ; 6 R. 
22 ; 69 L. T. 725 : 12 W. R. 330 ; 57 J. P. 821. 
— H.L. (E.). See judgment, infra. 

Reg. v. London School Board, adopted. 

Liverpool Corporation v. Llanfyllin Assessment 
Committee (1899) 68 L. J. Q. B. 762 ; [1899] 
2 Q. B. 14, 21 ; SO L. T. 667 ; 63 J. P. 452. 
—C.A. SMITH, WILLIAMS and ROMER, L.JJ. 

Burton-on-Trent Corporation v. Eggington 
Overseers (1889) 58 L. J. M. C. 137 ; 61 L. T. 36S. 
— COLEKIDGE, C.J. and STEPHEN, J. ; reversed , 
59 L. J. M. O. 1 : 24 Q. B. D. 197 ; 62 L. T. 412 ; 
3S W. R. 181 : 54 J. P. 453.— C.A. ESHER, M.R., 
LINDLEY and LOPES, L.JJ. 

Burton-on-Trent Corporation v. Eggington 
f Overseers (supra in c. A.), approved. 

Owen's College v. Chorlton-upon-Medlock 
Overseers (18S7) 56 L. J. M. C. 29 ; 18 
Q. B. D. 403 ; 56 L. T. 373 ; 35 W. R. 236 ; 
51 J. P. 356. — C.A., disapproved. 

London County Council v. Eritli Overseers 
(1893) 63 L. J. M. C. 9 ; [1893] A. C. 562 ; 6 R. 
22 ; 69 L. T. 725 ; 42 \V. R .330 ; 57 J. P. 821.— 

H.L. (E.). 

lord hersc hell. —H aving given my reasons 
for thinking that the judgment of the C. A. in 
the Burtou-on-Trent Case was correct, and that 
the principles there hpd down are in accordance 
with the law, I turn now to the point which it 
was thought differentiated the St. George's Case 
[one of the cases under appeal] from the Burton- 
on-Trent Case — namely that neither theM.B.W. 
nor the L.C.C. could under the statutes which gave 
them their powers, have become tenants of the 
pumping stations of which they were and are the 
owners. The point was first glanced at in the 
judgment of the M.R. in Beg. v. London School 
Board [see supra). “ If,” said the learned judge, 

bv the terms of any statute, it ” (the school 
board) could not legally be tenant, it would 
be excluded from the calculation.” The view 
thus suggested was adopted by the C. A. as the 
ground "of their decision in Owen's College v. 
Cliorlto n - u pon-Medloch. ... 1 have stated fully 
the reasous which led the learned judges to the 
conclusion that the governors of Owen’s College 
were to be left out of account as possible tenants 
when determining the animal value of the 
premises occupied by them, and I have most 
carefully considered these reasons with all the 
respect which is justly due to the views of the 
learned judges who concurred iu them ; but I 
am unable to share the opinion which they 
expressed. The conclusion -arrived at is in its 
result sufficiently startling. Two public bodies 
might have erected buildings similar in all 
respects upon lands similar m situation and of 
equal value ; and these buildings might be occu- 
pied in the same way and applied to the same 
purposes ; and yet, if one of these bodies had 
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power, under the statute constituting it, to hire 
such buildings, and the other had no such power, 
the rateable value of the buildings might, and 
almost- certainly would, be different — that is to 
say, the buildings would have a different annual 
value, for the words in the statute of Will. 1 
which follow the expression “annual value 55 
only provide a means of arriving at what is the 
annual value of the premises. Why should the 
annual or the rateable value of the premises for the 
purposes of the poor law depend upon the statu- 
tory power of the owner to take them, supposing 
he had not been the owner.’ 1 am unable to 
discover any satisfactory reason for this differ- 
ence, and none seems to me to be suggested by 
the judgments in the O icon's (Mlnje Case. I do 
not think the distinction drawn can be con lined 
to premises belonging to and occupied by public 
bodies for public purposes. A private individual 
might receive money under an obligation to 
erect with it a building upon a particular site to 
be occupied by him during his lifetime, and with 
a prohibition against letting to anyone else. If 
the principle adopted in the O icon's College Case 
be a sound one, such an owner would, I presume, 
be equally excluded from consideration. No 
attempt was made to show that it was reasonable 
or just that the distinction drawn in that case 
should affect the rateability of premises or their 
assessment to the poor rate : it appears to lia^’o 
been thought a necessary consequence of the 
application to such a case of tlic rule for the 
assessment of property laid down by the statute 
of Will. 4. No doubt if this were so the conclu- 
sion reached was a right one. however unsatis- 
factory or even unjust it might be, that the 
rateability or assessment of premises in other 
respects similar, and occupied for similar pur- 
poses, should depend upon whether the owner 
could have taken the premises which lie occupied 
as tenant, or was only enabled to become the 
owner of them. But paving regard to the 
language used in the statute, and the construc- 
tion which has been put upon it, I do not myself 
feel the difficulty by which the 0. A. seem to 
have been pressed. An owner who is in occupa- 
tion of premises can. of course, never reasonably 
be expected to take them as tenant from year to 
year — he cannot become tenant to himself. Vet 
it has been held that the rent which, if the 
property were 111 other hands, lie would be 
willing to pay, may be taken into account when 
enquiring what is its annual value ; that is, at 
what sum it might reasonably be expected to 
let from year to year. If the hypothesis be 
admissible that the owner might himself be 
amongst the possible tenants — although, as a 
matter of fact, he could not be so — it seems to 
me no more violent hypothesis to conceive him 
as amongst the possible tenants, even although 
he may be subject to certain legal restrictions 
which would prevent him becoming so. And, 
having regard to the scope and object of the 
enactment- in the statute of Will. 1, I can see 
no sufficient reason why, if in the one case lie 
may be regarded as the hypothetical tenant, lie 
may not equallv be so regarded in the other. — 
pp. 24, 2.%, 26. * 

Burton-on-!{reut Corporation v. Eggington 
and Owen’s College v. Chorlt on-up on- 
Medlock Oversers, ra aside red. 

London County Council r. Lambeth Church- 
wardens (IS lit;) 65 L. J. M. (\ 148 ; [189(5] 2 


Q. B. 25 ; 74 L. T. 605 : 44 W. JR. 621 : 60 J. P. 
470.-— C.A. [affirmed h.l. (e.), pos-t, col. 2741], 

London County Council v. West Ham (1892). 
— C.A. [see infra.), followed. ** 

L. C. C. r. Woolwich Union (1892) 62 L. J. MJ. C. 
180 : [1898 J 1 <„>. B. 210 : 08 L. T. 71 ; 4L W. li. 
-27. — c.A. Sec in H. L., 0 11. (Feb.) I. 

London County Council* v. West Ham (1892) 
62 L. J. M. C. 17 : [1892] 2 Q. B. 44 : 67 L. T. 
868 : 4(J W. II. 059 ; 56 J. P. 047. — C.A. : and 
London County Council v. St. George’s Union 
(1892) 62 L. J. M. C. 180 : [1898] 1 Q. B. 210 ; 08 
L. T. 71 ; 41 W. JL 227. — C.A. ; both coco /‘sod 
now. London County Council r. Erith Church- 
wardens (1893) 08 L. .1. 3L C. 9 ; [1898] A. O. 502 : 
0 11, 22 ; 09 L. T. 725 : 42 W. It. 830 : 57 J. P. 
821. — II.L. (E.). 

London County Council v. Erith Church- 
wardens (supra ). fi.rp! aitied. 

Sculcoates Union r. Hull Docks Co. (1894) 64 
L. J. AT. C. 49 : [1S95] A. C. 130 ; 11 11, 74 ; 71 
L. T. 042 : 43 W. IL 623 ; 59 J. P. 012,— H.L. (E.) : 
reversing on this point. 8. U. nom. Hull Docks 
Co. r. Seulcoates Union (1894) 03 L. J. 31. C. 279 ; 
[1894] 2 Q. B. 09 : 70 L. T. 742 : 42 W. 11. 595 ; 
58 J. P. 800.— c.A. loud halsbury dissenting. 

HERSCHELL, L.u. — The Erith Case and all the 
cases there dealt with were eases of a totally 
different character. They were eases in which 
the argument had been used, that, inasmuch as 
Hie particular occupier, who was the only person 
who would give anything considerable for the 
land, could not make any profit out of it, from 
the very nature of the circumstances under which 
the hereditament was employed, therefore, either 
it had no rateable value, or in estimating its 
rateable value you were bound to regard the 
actual tenant as not being within the category 
of hypothetical tenants. That was the question 
raised there ; and all that was said about prolits 
and about laud being struck with sterility ” by 
the statute aud so on. was said in relation to a 
ease of that description, where the argument was 
either that the land was not rateable or that you 
were to exclude from amongst the possible 
tenants the actual tenant. I took care to guard 
myself, as 1 thought, in the opinion which 1 
delivered against being supposed to deal with 
the class of cases now before your lordships, 
because 1 said: ••There is no doubt a certain 
class of cases in which the amount of profit 
which can be earned by the occupation of a 
hereditament is very material in ascertaining 
the sum at which it should be assessed. In the 
case of gasworks, waterworks, aud other in- 
dustrial undertakings where a hereditament is 
enhanced in value by its connection with a 
profit-earning undertaking, the profits earned 
and the shares of those prolits attributable fo 
any particular hereditament have to be taken 
into account, and in such cases as these 5 ’ (that 
is wherever prolits have to be taken into 
account) :J any restrictions which the Law has 
imposed upon the profit-earning capacity of the 
undertaking must, of course, be considered.' 5 
The present case, l agree with Lord Halsbury 
in thinking, comes exactly within the class of 
oases which I had in view when 1 used those 
words, in which 1 expressly said that, in my 
opinion, any restrictions put by the Legislature 
on the profit-earning capacity of tlic undertaking 
were to be taken into account. Now the present 

87 — 2 



mi 


BATES AND EATING. 


2742 


is just one of those cases. ... In the Until Case 
1 pointed out that where you came to the con- 
clusion that the actual owner or occupier would 
pay a higher rent than anybody else was likely 
to pay, even there, taking the occupier into 
account in considering what a hypothetical 
tenant would give, yon were not to fix the amount 
higher than you thought that tenant would pay. 
— pp. 54, 55. 

London County Council v. Erith Church- 
wardens, d inti tiff u is It ed. 

Lambeth Overseers r. London County Council 
(1897) fiO L. J. Q. B. 80fi ; [1897] A. 0. 025 : 7fi 
L. T. 795 ; 4fi W. It. 79.-H.L. (a.). 

lord herschell. — Iii my opinion the Jfrith 
( 'use has no application. The land on which the 
pumping-stations were constructed, the rate- 
ability of which was there in question, was not 
by statute dedicated to that- use. . . . About the 
rateability of the land there could be no real 
controversy. . . . Here these very lands and 
every part thereof, by statute must be held in 
perpetuity for the use of the public, and the 
question is, whether, under these circumstances, 
they are rateable at all. I think that on principle 
they are not. 

London County Council v. Erith Church- 
wardens, discussed. 

Ystradyfodwg and Pontypridd Main Sewage 
Board r. Newport Assessment Committee (1901') 
70 L. J. lv. B. 818 : [1901] 1 K. J3. 40fi : 8-i L.T. 

40 ; 49 W. R. 292 ; 05 J. P. 807.— C. A. 

London County Council v. Lambeth Church- 
wardens (1895) 04 L. ,1. M. C. 252 : [1895] 2 Q. I*». 
511 : 15 E. (>2(i ; 73 L. T. 408 : 59 J. P. 640.— 
POLLOCK b. ami WRIGHT ,J. : reversed twin. 
Lambeth Overseers v. London County Council 
(1896) 65 L. J. M. C. 348 : [18915] 2 Q. B. 25 : 74 
L. T. 005 : 44 W. 11. 021 : (50 3. P. 470.— 
C.A. : the latter decision affirmed , (1897) 00 L. J. 
Q. B. 800 ; [1S97] A. 0. 625 : 7(5 L. T. 795 : 40 
W. R. 79.— H.L. (E.). 

Lambeth Overseers v. London County 
Council in C.A.). d inti /iff visited. 

Soane Museum Trustees r. SL (-tiles’ and 
St. George’s, Bloomsbury, Vestry (1900) S3 L. T. 
248. — GRANTHAM and CH ANN ELL, J.7. 

Lambeth Overseers v. London County Council. 

recognised. 

London County Council v. Wandsworth 
Borough Council (1903) 72 L. J. lv. B. 399 : 
[1908] 1 K. B. 797 ; 88 L. T. 783 : 51 W. B. 
499 : 47 J. P. 215.— C.A. 

Bex v. Birmingham and Staffordshire Gas 
Light Co. (1S37) (5 L. J. M.O. 92; (5 A.& K. 
634 : IN.tfe P. 691.— K.B., applied. 

Laing r. Bishoj > wearm outh (1878) 47 L.J. M. C. 

41 ; 8 Q. B. I). 299. 305 : 37 L. T. 781 : 26 W.E. 
351. — q.b.d. : Tyne Boiler Works Co. v. Long- 
benton Overseers (or Tvnemouth Union) (1880) 
56 L. J. M. C. 8 : 18 Q.‘ B. I). 81. 89 ; 55 *L. T. 
825 ; 35 W. 11. 1 10 : 51 J. P. 420— C.A. 

Beg. v. Guest (1838) 7 L. J. M. C. 38: 7 A. 
«5c E. 951 : 2 N. & V. (563 : W. W. & 1). 
651. — Q.B., applied. 

Laing r. BishopwearmoutJi (1878) 47 L, J. M. C. 
41; 3 Q. B. D. 299. 305 : 37 L. T. 781 : 26 
W. R. 351. — q.b.d. : Tyne Boiler Works Co. r.\ 


Longbcnton Overseers (or Tynemouth Union) 
(1S86) 56 L. J. M. C. 8 ; 18 Q. B. D.81, 89 : 55 
L. T. 825 ; 35 W. R. 110 : 51 0. P. 420.— C.A. 

Reg. v. Southampton Dock Co. (1851) 20 
L. J. M. C. 155 ; 14 Q. B. 587 : 6 Eailw. 
Cas. 428 : 15 Jur. 268 — Q.B.. applied. 

Reg. r. Lee (1866) 35 L. J. M. C. 105, 109 : 
L. R. 1 Q. B. 241. 250; 12 Jur. (N.S.) 225 ; 13 
L. T. 704 ; 14 W. R. 311. — q.b. : Laing v. 
Bishopwearmoutli (1878) 47 L. J. M. C. 41 : 3 
Q. B. D. 299. 305 : 37 L. T. 78] ; 26 W. R. 351. 
— Q.B.D. 

Reg. v. Southampton Dock Co., referred to. 
Tyne Boiler Works Co. r . Longbenton Over- 
seers (or Tynemouth Union) (1886) 56 L. J. M. C. 

8 : IS Q. B. D.81 : 55 L. T. 825 ; 35 W. R. 110 : 
51 J. P. 420.— c. A. 

Reg. v. North Staffordshire Ry. (I860) 30 
L. J. M. C. 6S : 3 El. & El. 392 ; 7 Jur. 
(N.S.) 363 ; 3 L. T. 554: 9 W. R. 235.— 
Q.B.. principle applied. 

Reg. r. Lee (1866) 35 L. J. M. C. 105, 109 : 
L. R. 1 Q. B. 241, 250; 12 Jur. (n.S.) 225; 13 

L. T. 704: 14 \V. R. 311.— Q.B. : Laing r. 
Bishopwearmoutli (1878) 47 L. J. M. C. 41 ; 3 
Q. B. D. 299, 306 : 37 L. T. 781 ; 26 W.R. 351. 
— Q.B.D. 

9 Reg. v. north Staffordshire Ry., referred to. 
Tyne Boiler Works Co. r. Longbenton Overseers 

(or Tynemouth Union) (1886) 56 L. J. M. C. 8 : 
18 Q.‘B. 1). 81. 89 : 55 L. T. 825 ; 35 W. Ti. 110 : 
51 .1. P. -1-2(L— C.A. 

Reg. v. Lee (1866; 35 L. J. M. C. 105 : L. R. 
1 Q. B. 241 : 12 Jur. (N.S.) 225 : 13 L. T. 
704 : 14 W. U. 311. — q.b.. distinguished. 
Parsons r.Hiud (I860) 14 W. LI 860. — Q.B. 

Reg. v. Lee, applied. 

Laing r. B isliop we^nn outh (1878) 47 L. J. 

M. 0. 41 : 3 Q. B. 1). 299. 306 ; 37 L. T. 7S1 ; 26 
W. 11. 351 . — Q.B.D. 

Reg. v. Lee, discussed. 

Tyne Boiler Works Co. r. Longbenton Over- 
seers (or Tynemouth Union) (1886) 56 L. J. M. C. 
S ; 18 Q. B. D. 81 ; 55 L. T. 825 : 35 W. E. 110 ; 
51 J. P. 420. — C.A. tier judgment of ESHER, M.R. 

Reg. v. Haslam (1851) 17 (,). B. 22U ; 15 Jur. 

972. — Q.B,. referred to. 

Chidley v. West Ham Overseers (1874) 32 
L. T. 486 . — q. B., discussed. 

'Tyne Boiler Works Co. r. Longbenton Over- 
seers (or Tvnemouth Union) (1880) 56 L. J. M. O. 
8:18 Q. It. D. 81 ; 55 L. T. 825 : 35 \\\ R. 110 ; 
51 J. P. 420.— C.A. 

lindley, L.o. — The only ease, that seems to 
me to present any difficulties is Chidley v. 11 ext 
Ham. But 1 think that the true view of that 
case is that it was decided on the ground that 
the tanks in question had been rated as mere 
personal property. I do not understand the case 
as deciding that they could not have been taken 
into account at all in fixing the rateable value of 
the premises. It would have been absurd to 
suppose on the facts stated that they would not 
have passed by a demise of the premises. 

Chidley v. West Ham ’Overseers, cum* 
'merited on. 

Reynolds r. Ashby (1902) 72 U .1. K. B. 51 : 
[J903] 1 K. B. 87 : 87 L. T. 640 ; 51 W. E. 405. 
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— r\A. colltxs. m.r., iiomer and mathew, 

COLLINS, 31 . H. — That was a rating case. It 
was commented upon by the C.A. in Tyne 
Boiler if arks' To. v. T.onybenion Orerseers (supra), 
and if it is to be supported, it must be. 1 think, 
nil the grounds on which it was there distin- 
guished, namely, that the matters in question in 
that case hail been rated, not as enhancing the 
value of the realty, but as personal chattels? 

Laing v. Bishopwearmouth (1878i 47 L A 
M. C. II ; 3 Q. 13. L). 29!) ; 87 L. T. 7S1 : 
20 W. it. 351. — Q.B.D., referred to. 

Tyne Hotter Works Co. r. Longbenton Over- 
seers {or Tynemouth Union) (18S6) 50 L. J. M. C. 
S : IS Q. 13. !>. 81 : 55 L. T. 825 : 35 W. It. 110 : 
51 J. P. 120. — C.A. ESHER, 31 . 11 ., UNDt EV and 
LOPES, L..TJ. 

Tyne Boiler Works Co. w Longbenton Over- 
seers (1880) 50 L. J M. 0. 8 : 18 Q. D. 
81 : 55 L. T. 825 ; 35 W. H. 110 : 51 J. P. 
420. — C.A.. referred to. 

Reynolds v. Ashby (1902) 72 L. J. 1C. B. 51; 
[1903] 1 K. B. 87 : 87 L. T. 0-1 0 ; 51 AV. It. 405. 

Tyne Boiler Works Co. v. Longbenton 
Overseers, folio iced. 

Crockett r. Northampton Assessment C 01 V 
mittce (1902) 72 L. J. K. B. 320 . — alverstonk, 
o.j., darling and channell. jj. 

Beg. v. Aylesford Union (1872) 20 L. T. 018. 
— Q.B., distinynished. 

Clark r. Fisherton-Angar Overseers {or Aldcr- 
bury Union) (1880) 50 L.J. M. (•. 33 : 0 Q. B. D. 
139; 29 W. It. 334 ; 45 J. P. 358. — .field and 
BOWEN, JJ. 

field, j. — The appellant proposed to show 
that by reason of the price of provisions, &e. 
it was impossible to carry on business at a profit. 
It was put thus " . . . I buy as cheap and sell 
as dear as 1 can, but* I cannot afford a higher 
rent than 400/.*’ Now is evidence of this kind 
admissible ’ hi .Bey. v. Ye r rail {infra) the very 
point was raised and evidence of the profits 
derived from the use of certain land as a race- 
course was held admissible, not as an absolute 
rest, but as a material clement in determining 
the value of such land. That was the converse of 
the present case, but the same principle applies. 
It seems to me that Bey. v. YerrnU in no way 
conflicts with the decision in Bey. v. Xorth 
Aylesford. where all that was held was that 
evidence of a particular mode of carrying on 
business was inadmissible to show the value of 
the premises. — p. 34. 

Reg. v. Yerrall (1875) 45 L. J. M. C. 29 ; 1 
Q. B. D. 9; 33 L. T. 379 ; 24 W. II. 139. 
— Q.B.D., applied. 

Clark -e. Fisherton-Angar Overseers (or Alder- 
bury Union) (1S80) 50 L. J.M. C. 33 ; G Q. B. D. 
139 ; 29 W. It. 334 ; 45 J. P. 358.— FIELD and 
BOWEN, JJ. Bee extract, supra. 

«. 

Reg. v. Verrall and Clark v. Fisherton-Angar 
Overseen (or Alderbury Union), foil meed. 

Mersey Docks x. Birkenhead Assessment Com- 
mittee (1899) 69 L. J. Q. B. 260 ; [1900] 1 Q. B. 
143 ; 81 L. T. 798 ; 48 W. R. 259 ; 64 J. P. 30.— 
C.A. SMITH, COLLINS and WILLIAMS, L.JJ. 


Rex V. Tomlinson (1829) 7 L. J. (o.s.) JL i\ 
01 ; 9 T». k C. 1 <*»:> : 4 M. & Hy. 1G9 . — k.il. 
dieting uifthed. 

Smith »\ • Birmingham Corporation (18SH) 52 
L. J. M. C. 81. 85'; 11 <>. B. 1 1 195, 203: 19 
Ij. T. 27> : 31 W. K. 7 88 : J7 J. P. <>15. ■ r»,b.i>. 

Rex v. Lower Mitton (1829; 8 L. A. (o.s.) 
M. C. 57 ; 9 B. A: C. ilo : 4 M. & By. 711. 

— KM)., a p pi led. 

G. E. Rv. r. Hauirhlev Overseers (ISGG) L. R. 
1 (}. B. GOG. G83: 35 L. A. M. C. 229 : 12 .lur. 
(N.s.) 5!)G ; 14 L. T. 548 : 14 W. R. 779. — q.B. 

Reg. v. Wells (18G7) 3G L. J. M. O. 10!) ; 

L. R. 2 Q. B. 542 : 8 B. A S. 607 ; 1G L. T. 

* 790; 15 W. li. 1059. — y.B., adopted. 

Dewsbury Waterworks Board r. Penistone 
Union (1885) 55 L. A. U. C. 28 ; 10 Q. B. D. 585, 
59G : 54 L. T. 5!)2. — 31 ANJSTY and SMITH, JJ. ; 
affirmed. (188G) 55 h. A. M. C. 121 : 17 Q. B. 1). 
384; 54 h. T. 592 : 34 W. R. 622 ; 50 J. P. G44. 
—C.A. 

Rex v. Adames (1832) 2 L. J. M. C. 90; 
4 B. k Ad. (U : 1 N. A H. 602.— k,b.. 
Folio iced. Gainsborough Union /-.Welch (1871) 
25 L. I’. 589 : S. (J. nom. Reg. v. Gainsborough 
Union, 41 J,. J. M. C, 1 : L.R. 7 Q. B. G4 ; 20 
W. K. 250. — q.B. ; considered. Dobbs r. Grand 
Junction Waterworks Co. (1882) 52 L. J. Q. B. 
90; 10 Q. R. I). 337: 17 Y. T. 504.— C.A. 
[reversed ii.l. (E.) ]. 

Reg. v. Gainsborough Union (1871) 41 L. J. 

M. C. 1 ; L. R. 7 (J. B. G4 : 25 L. T. 589 : 
20 W. It. 250. — q.I i.. followed. 

Reg. r. Smith (1885) 55 L. J. M. O. 4!), 52 : 

1 51 B. T. 431 : 50 J. P. 215. — CAVE and WILLS, JJ. 

Reg. v. Dodd (i860) 0 J». A, S. 903; L. 11. 

I <). B. 1G : 12 Jur. (x.S.) 159 ; S. C. now. 
Reg. /*. Bilston Overseers, 35 L. J. M. ( \ 
1)7 ; 13 L. T. 327; 14 W. It. 83.— Q.B., 
distiny ul shed. 

Sheffield Waterworks Co. /-. Bennett (1872) 41 
L. J. Ex. 233 ; L. It. 7 Ex. 409, 422 ; 27 L. T. 
203.— EX. ; affirmed. (1873) 42 L. J. Ex. 121: 
L. R. 8 Ex. 190; 28 L. T. 509 : 21 W. Jl. 086. — 
EX. OH. 

Devonshire (Duke) v. The Barrow Haematite 
Steel Co. (1877) 40 L. .T. Q. B. 435 ; 2 
Q. B. D. 280 ; 36 L. T. 355 ; 25 W. It. 469. 
— C.A., appro red’ and foil meed. 

Ohaloncr 0 . Bolckow (J 878) 47 L. J. Q. B. 562 ; 
3 App. Ohm. 933 ; 39 L. 'I 1 . 134 ; 26 W. R. 5H._ 

H.Tj. (E.). 


3. liability of Particular Owners 
and Occupiers. 

Promoters of Undertaking * . 

London Corporation v. St. Andrew’s, Holborn 

(1867) 30 L. J. M. C. 95 ; L. It. 2 C. P. 
574 ; LG L. T. 065 ; 15 W. it. 928.— C.l>., 
diet a followed. 

Wheeler M. B. W. (1809) 38 L. J. Ex. 105 ; 
L. R. 4 Ex. 303 ; 20 L. T. 984.— EX. 

London Corporation v. St. Andrews, Holborn. 

See 

Bristol Governors r. Bristol Corporation (1880) 
18 Q. P>. D. 549 ; 5(5 L. T. 641. — wills and 
GRANTHAM, JJ. ; on appeal, (1887) 56 L. J. Q. B, 
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320 ; 18 Q. L>. D. 519 : 56 L. T. 041 ; 35 TV. 11. 
619 ; 61 J. P. 076. — C.A. 

Wheele* v.* Metropolitan Board of Works 
(1869) 38 L. J. Ex. 165 ; L. JR, 4 Ex. 303 ; 
20 L. T. 984. — EX., dicta considered. 
Stratton r. M. P>. TV. (1874) 44 L. J. M. C. 33. 
39; L. B. 10 0. P. 76, 85: 31 L. T. 673; 23 
W. B. 447. — c.p. ; lTristol Governors r. Bristol 
Corporation (1886) 18 Q. B. D. 549, 557 ; 56 
L. T. 641. — WILLS and GRANTHAM, JJ., on 
appeal (1887) 56 L. J. Q. B. 320 ; 18 Q. B. D. 
549 : 56 L. T. 641 ; 35 W. 11. 019 ; 51 J. P. 676.— 
C.A. ESHER, M.R.. BOWEN arid FRY. L.JJ. 

Stratton v. Metropolitan Board of Works 
(1874) 44 L. J. M. C. 33 : L. 41. 10 O. P. 
76 : 31 L. T. 073; 23 TV. R. 447.— C.F.. 
applied. 

Bristol Governors r. Bristol Corporation (1887) 
56 L. J. Q. B. 320 : 18 Q. B. I). 549. 561 ; 56 L. T. 
641 ; 35 W. 11. 019 : 51 J. P. 670. — C.A. ESHER. 
m.il, bowen and fry. l.jj. 

Stratton v. Metropolitan Board of Works, 

discussed. 

Putnev Overseers r. L. & S. W. Bv. (1891) 00 
L. J. Q/ B. 438 : [1891] 1 Q. B. 440 ; 04 L. T. 
280 ; 39 W. B. 291 : 55 J. P. 422.— C.A. ESHER. 
3M.ll.. BOWEN and FRY. L.JJ. 

BOWEN, L.-T. — 1 think an interpretation can 
easily be placed on the language used in that 
case to prevent our being driven to the sup- 
position that it was intended that, should the 
houses happen to be unoccupied during the last 
part, of the last rate before the company took 
them, thereupon tlie company are to escape all 
liability under this section [sect. 133 of the 
Lands Clauses Act. 1845] in respect of these 
houses. 

Farmer v. L. & N. W. By. (1888) 20 Q. B. D. 
78S ; 59 L. T. 542 ; 30 W. LI. 590 .— field 
and wills, j,j.. discussed. 

Islington Borough Council r. London School 
Board (1903) 72 L. J. K. B. 077 ; [1903] 2 K. IL 
354 ; 89 L. T. 53 ; 52 IV. R. 115; 1L G. 11. 704. 
— C.A. WILLIAMS. ROMER and STIRLING, L.JJ. ; 
affirming (1902) 71 L. J. IC. B. 852: [1902] 2 

K. B. 701 ; $7 L. T. 177 : 51 W. R. 255 ; 67 J. P. 

1 8. — WRIGHT, J. 

Putney Overseers v. L. & S. W. Ey. (J891) 
00 L. J. Q. B. 438 ; [1891] 1 Q. B. 440 ; 
04 L. T. 280 ; 39 TV. K. 291 ; 55 J. P. 422. 
— C.A ., followed. 

St. Leonard. Shoreditch, Vestry r. L. C. C. 
(1895) 65 L. J'. Q. B. 615 ; [1895] 2 Q. B, 104 ; 
15 II. 516 ; 72 L. T. 802 ; 43 TV. B. 598 ; 59 J. P. 
423. — RUSSELL, C.J. and CHARLES. J. 


Crown and Public Property. 

De la Beche v. St. James, Westminster 
(1855) 24 L. J. M. C. 74 ; 4 E, & B. 385 ; 
3 C. L. B. 448 ; 1 Jur. (n.s.) 375 ; 3 TV. B. 
1 61 . — Q.B., followed. 

Beg. r. McCann (1868) 37 L. J. M. C. 25, 33 ; 
L. B. 3 Q. B. 141, 147 ; 9 B. fc S. 38 ; 17 L. T. 
643 ; 16 W. B. 397.— Q.B. : affirmed, (1868) 37 
L. .T. M. 0. 123 : L. B, B Q. B. 677 : 19 L. T. 115 ; 
16 TV. B. 985. — EX. CH. 


Eeg. v. Harrowgate Commrs. (1850) 20 L. J. 
M. C. 25 ; 15 Q. B. 1012 ; 4 New. Sess. 
Cas. 319 ; 15 Jur. 422.— Q.B., dictum 
; applied. 

I Essendon Corporation v. Blackwood (1877) 45 
1 L. J. P. C. 98, 105 ; 2 App. Cas. 574. 588 : 36 

L. T. 625 ; 25 TV. K. 834.— 1>.C. 

Eeg. v. Worcestershire JJ. (1839) 9 L. .1. 

M. C. 17 : 11 A. E. 57 : 3 P. & I). 8 
1 Am. &H. 80. — Q.B.. applied. 

! 1 »ray r. Lancashire J J . (1889) 57 L. J. M. 0. 57 : 

; 22 Q. B. D. 484, 493 ; 59 L. T. 438.— POLLOCK. B. 
! and Hawkins. J. : affirmed. 58 L. J. M. C. 54 ; 
! 22 Q. IS. I). 484 : 37 TV. It. 392 ; 53 J. P. 499.— 
^ C.A. ESHER, M.R.. BOWEN aild FRY, L.JJ. 

Eeg. v. Shepherd (1841) 10 L. J. M. C. 44 ; 
; 1 Q. B. 1 70 ; 4 P. & D. 534 ; 5 Jur. 432.— 

Q.B. , d isti no u ish eel. 

; Bedfordshire JJ. r. St. Paul. Bedford (1852) 
i 21 L. J. M. C. 228 ; 7 Ex. 650.— ex. 

Eeg. v. Shepherd, adopted. 

Coomber v. Berks JJ. (1883) 58 L. J. Q. B. 
I 239 ; 9 App. Cas. 61. 73 ; 50 L. T. 405 ; 32 TV. 11. 
i 525 : 48 J. V. 421.— H.L. (E.). 

Eeg. v. Ponsonhy (1S42) 11 L. J. M. C. 05 ; 
8 Q. B. 14 ; 1 G. & I). 713 ; 0 Jur. 642.— 
f Q.B.. considered and held- inapplicable. 

' Att.-Gen. c. Dakin (1870) 39 L. J. Ex. 113. 
i 121 ; L. K. 4 H. L. 338. 359 : 23 L. T. 1 : 18 
! TV. K, 1111.— H.L. (E.). 

! KEATING, J. [in answering the question of 
i tlieir lordships) : — All that was held there was 
| that the occupation by the visitors in Hampton 
! Court Palace was whilst it continued beneficial. 
| within the statute of Elizabeth, so long as the 
! sovereign did not actually reside ; and the ground 
! was stated by Lord Denman to be, that if the 
owner of premises goes abroad, permitting a 
friend to occupy under* the superintendence of 
the domestics of the house during his absence, 
the friend and not. the owner would be rateable. 
A strong proposition undoubtedly, but: not touch- 
ing the present ease.—p. 121. 

i Eeg. v. Manchester Overseers (1854) 23 
| L. J. M. C. 48 ; 3 Eh & Bl. 336 : 2 C. L. R. 

974 ; 18 Jur. 207. — Q.B., adopted. 
i Coomber r. Berks JJ. (1883) 53 L. J. Q. B. 
i 239 : 9 App. Cas. 61, 73 ; 50 L. T. 405 : 32 TV. R. 

! 525 : 48 J. P. 421.— H.L. (E.). 

! Gambier v. Lydford Overseers (1854) 3 E. & B. 

34C ; 23 L. .1. M. C. 69 ; 2 C. L. B. 951 ; 
18 Jur. 352 ; 2 TV. B. 226. — Q.B.. approved. 
Martin r. West Derbv Assessment Committee 
(1883) 11 Q. B. D. 145*: 52 L. J. M. C. 66; 31 
TV. R. 489 ; 47 J. P. 500.— C.A. 

Coleridge, C.J. — It is most important that in 
| rating cases, where a line has been drawn by 
: competent authority which is plain and intelli- 
gible to the persons who have to exercise the 
duties of rating, and which has been assented to 
in a variety of cases, we should adhere to some 
such line, unless we see some very good reason 
for differing from it. Now, it appears to me 
that such a line has been drawn plainly, and so 
that overseers can clearly acV. upon it, in 
Gambier v. Overseers of Lydford. That case 
has decided, that where there are public buildings 
— like a prison, station-house, or buildings of that 
| description — all occupied together, not by any 
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individual personally, but by some public body 
as representing the Crown, who hold the whole 
as the Crown’s building, or for the purpose of 
the government of the country, the Court will 
not look at whether this or that particular, or set 
of rooms, is or is not occupied, so as to give a 
benefit to the persons who occupy, but if such 
room or rooms form an integral part of a whole 
which in itself is not rateable, the persons who 
so occupy are not rateable. — p. 150. 

Gambier v. Lydford Overseers, followed. 
Showers r. Chelmsford Assessment Committee 
(1890) 60 L. J. M. C. 1 : [1891] 1 Q. B. 389, 344 : 
(33 L. T. 529, 532 ; 39 W. R. 174 ; 55 J. P. 8.— 
DAY and LAWRANCE, JJ., affirmed, (1S91) 60 

L. J. M. C. 55 ; [1891] 1 Q. B. 339 : 64 L. T. 755 : 

39 W. E. 231.— C.A. . 

Smith v. Birmingham Union (1857) 26 L. J. 
M. C. 105 ; 7 El. & Bl. 483 ; 3 Jur. (N.s.) 
769 ; 5 W. R. 496. — Q.B., applied . 

Coomber i\ Berks JJ. (1883) 53 L. J. Q. B. 
239 ; 9 App. Cas. 61, 73 : 50 L. T. 405 ; 32 W. R. 
525 ; 4S J. P. 421. — H.L. (E.) ; and Bray v. Lanca- 
shire JJ. (18S9) 57 L. J. M. C, 57 ; 22 Q. P>. D. 484, 
493 ; 59 L. T. 43S.— POLLOCK, B. and HAWKINS, 
j., affirmed, 58 L. J. M. O. 54 ; 22 Q. B. D. 484 ; 
37 W. R. 392 ; 53 J. P. 499.— C.A. 

Reg. v. Stewart (1S58) 27 L. J. M. C. Si ; 
8 El. & Bl. 360 ; 4 Jur. (X.S.) 187 ; 6 
W. R. 35. — Q.B., applied. 

Coomber Berks JJ. (1883) 53 L. J. Q. B. 
239 ; 9 App. Cas. 61, 73 ; 50 L. T. 405 ; 32 
W. R. 525 ; 48 J. P. 421.— H.L. (E.) ; Nicholson c. 
Holborn Assessment Committee (1886) 56 L. J. 

M. C. 54 ; 18 Q. B. D. 16J, 166 ; 55 L. T. 775 : 
35 W. E. 230 ; 51 J. P. 341.— denman and 
hawkins, JJ. ; and Bray v. Lancashire JJ. (1889) 

57 L. J. M. C. 57 ; 22 Q. B. D. 484, 489 ; 59 L. T. 
438. — POLLOCK. B. and HAWKINS, J., affirmed, 

58 L. J. M. C. 54 ; 22 0. B. D. 484 ; 37 W. E. 
392 ; 5:4 J. P. 499.— c. A. 

Lancashire JJ. v. Stretford Overseers (1858) 
27 L. J. M. C. 209 ; El. Bl. & El. 225 : 
4 Jur. (N.s.) 1274. — Q.B., adopted. 
Coomber r. Berks JJ. (1883) 53 L. J. Q. B. 
239 ; 9 App. Cas. 61, 73 ; 50 L. T. 405 : 32 W. E. 
525 ; 48 J. P. 421.— H.L. (e.). 

Reg. v. St. Martin’s, Leicester (1867) 36 
L. J. M. C. 99 ; L. E. 2 Q. B. 493 ; 8 B. & 
S. 536 ; 16 L. T. 625 ; 15 W. E. 1096.— Q.B., 
commented upon. 

Martin v. West Derby Union (1883) 52 L. J, 
M. C. 66 : 11 Q. B. D.'llo ; 31 W. E. 4S9 ; 47 
J. P. 500.— C.A. 

BOWEN, L.J. — The observation I have to make 
with regard to Meg. v. St. Martin's, Leicester, is 
very short — if that case is inconsistent with 
Gambler v. Lydford Overseers {supra) ; then it 
was wrongly decided — but if it is not incon- 
sistent, then it does not affect the present case. 
— p. 70. 

Lancashire JJ. v. Cheetham Overseers (1 8G7) 
37 L. J. M. C. 12 ; L. E. 3 Q. B. 14 ; 8 
B. & S.^4S ; 16 W. R. 124. — Q.B., adopted. 
Bray v. Lancashire JJ. (1S89) 57 L. J. M. C. 
57 : 22 Q. B. D. 484, 494 ; 59 L. T. 43S.— 
Q.B.D. ; 58 L. J. M. C. 54 ; 22 Q. B. D. 484 ; 37 
W. E. 392 ; 53 J. P. 499.— C.A, 


Nicholson v. Holborn Union (1886) 56 
L. J. M. C. 54; 18 Q. B. D. 161 ; 65 

L. T. 775 ; 35 W. E. 230 ; 51 J. P. 341. 

— DENMAN and HAWKINS, JJ., discussed. 

Worcestershire County Council i\ Worcester 
Union (1897) 66 L. J. Q. B. 323; [1897] 1 
Q. B. 4S0 ; 76 L. T. 138; 45 W. R. 309 ; 61 
J. P. 244.— C.A. 

esher, ar.R. — The rule * which governs the 
present case is that laid down by Lord Cairns 
in Grelg v. Edinburgh University (infra, 
col. 2753). . . . He states the rule thus, “The 

Crown not being named in the English or 

Scotch statutes on the subject of assessment, 
and not being bound by statute when not ex- 
pressly named, any property which is in the 
occupation of the Crown, or of persons using it 
exclusively'fin and for the service of the Crown, 
is not rateable to the relief of the poor.” In 
the case before us the premises were not used 
exclusively for the service of the Crown, and so 
do not come within the exemption, and are 
therefore rateable. It is said that the decision 
ill Xicholson v. Holborn Union is opposed to 
this view. I do not think it necessary at pre- % 
sent to determine whether that is the case ; but 
if it is that decision must be taken as overruled. 

Pearson v. Holborn Union Assessment Com- 
mittee (1S93) 62 L.J. M. C. 77 c [1893] 

1 Q. B. 3S9 ;. 5 E. 290 ; 68 L. T. 351 ; 57 
J. P. 169. — Q.B.D., distinguished. 

Westminster Vestry v. Huskins (1899) [1899] 

2 Q. B. 474.— q.b.d. 

Pearson v. Holborn Union, adopted. 

Hornsev Urban Council v. Hennell (1902) 71 
L. J. K. B. 479 ; [1902] 2 K. B. 73 ; .^6 L. T. 
423 ; 50 W. E. 521 ; 66 J. P. 613.— K.B.D. 

Showers v. Chelmsford Union (1891) 60 L. J. 

M. C. 55 ; [IS 91] 1 Q. B. 339 ; 64 L. T. 
755 ; 39 W. E. 231.— c. A., referred to. 

Cross v. West Derby Union (1900) SI L. T. 
645 ; 64, J. P. 1S2 — K.B.D. 

Showers v. Chelmsford Union and Cross v. 
West Derby Union, observation adopted. 

Monmouth Overseers v. Monmouth County 
Council (1902) 87 L. T. 65. — K.B.D. 

Amherst ,Lord) v. Sommers (1788) 2 Term 
Eep. 372 ; 1 E. E. 497.— K.B. 

Principle applied , Eeg. v. McCann (1868). — 
Q.B. {see col. 2745) ; G omber v. Berkshire JJ. 
(1883) 53 L. J. Q. B. 2.s9 ; 9 App. Cas. 61, 73 ; 

50 L. T. 405 ; 32 W. E. 525 ; 48 J. P. 421.— 
H.L. (E.) ; distinguished; Bray v. Lancashire JJ. 
(1889).— Q.B.D. (see col. 2753). 

Rex v. Salter’s Load Sluice (1792) 4 Term 
Eep. 730. — IC.B. , overruled. 

Jones v. Mersey Docks (1865) 35 L. J. M. C. 

1 ; 11 H. L. Cas. 443 ; 20 C. B. (N.S.) 56 ; 12 
L. T. 643 ; 13 W. E. 1069.— H.L, (e.). 

WESTBURY, L.c. — After considering the above 
case and the other cases mentioned below, con- 
tinued : At last in r Pyne Commissioners v. 
Chirttm the Court of Queen’s Bench recurred 
to that which is, in my opinion, the true prin- 
ciple, namely, that the only ground of exemption 
from the statute of Elizabeth is that which is 
furnished by the rule that the boveieign is not 
bound by that statute ; and that consequently 
when valuable property (that is, property 
capable of yielding a net rent above what is 
required for its maintenance), is sought to be 
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exempted on the ground that it is occupied by Tyne Improvement Commissioners v. Chirton 
bare trustees for public purposes, the public Overseers. See 

purposes must be such as are required and Coomber v. Berkshire JJ. (1883) 53 L. J. Q. B. 
created by tfce government of the country, and 239 ; 9 App. Cas. 61. 74 ; 50 L. T. 405 ; 32 

are therefore to "be deemed part of the use and W. R. 525 ; 48 J. P. 421 . — h.l. (e.) ; Mersey 

service of the Crown. — p. 24. Docks and Harbour Board v. Lucas (1883) 53 

L. J. Q. B. 4 : 8 App. Cas. 891, 901 ; 49 

Rex v. Liverpool Inhabitants (1827) 7 B. & l # t. 7^1 . 32 W. R. 34: -IS J. P. 212.— h.l. 
C. 61 *, 9 D. 789. — K.B., considered, j 

Tyne Improvement Commissioners v. Chirton ; 


Overseers (1861) 1 E. k E. 516; 5 Jur. (N.S.) 
860 ; 28 L. J. M. C. 180 ; 7 W. R. 242.— Q.B. 

Crompton, J. — The decision in this case, I 
believe, created as much surprise as any decision 
in Westminster Hall, but. the principle of which 
was adopted generally by the Courts. How- 
ever, we considered that case and all the other 
cases upon the point (as to the liability of 
.public property to poor rates) in Birkenhead 
Dock Trustees v. Birkenhead Overseers (2 El. 

Bl, 148), and we gave judgment there upon 
the ground that the purposes of the occupation, 
though public to some extent, were purposes 
which benefited only a section of the public. 
r I had some difficulty at the time in distinguishing 
an occupation producing a benefit to only one 
section of the public, as in Bex v. Liverpool ; a 
benefit to one particular town ; however, I 
think, that we laid down the proper rule. — p. 
526. 

Reg. v. Liverpool Inhabitants, overruled. 

Jones r. Mersey Docks, Mersey Docks v. 
Cameron (1865) 11 H. L. Cas. 443 : 35 L. J. 
M. C. 1 ; 20 C. B. (N.S.) 56 : 11 Jur. (N.s.) 746 : 
12 L. T. 643 ; 13 W. R. 1069. — H.L. (e.). See 
extract, supra, col. 2748 ; and Mersey Docks r. 
Gibbs (1866) 35 L. J. Ex. 225 : L. R. 1 H. L. 
93, 108 : 11 H. L. Cas. 686 ; 12 Jur. (N.s.) 571 ; 
14 L. T. 677 ; 14 W. R. 872.— H.L. (E.). 

Bristol Governors v. Wait (1S36) 5 L. J. 

M. C. 113 ; 5 A. &; E. 1 ; 6 N. & M. 383. 


Tyne Improvement Commissioners v. Chirton 
; Overseers, dictum adopted. 

1 Bniv v. Lancashire JJ. (1889) 57 L. J. M. C. 
57 ; 22 Q. B. D. 484, 489 ; 59 L. T. 488.— 
pollock, b. and hawkixs. j., affirmed. 58 
L. J. M. C. 54 ; 22 Q. B. D. 484 ; 37 W. It. 
392; 53 J. P. 499.— C.A. ESHER, M.R., BOWEN 
1 and FRY) L.JJ. 

I Clyde Navigation Trustees v. Adamson 
j (1865) 4 Macq. 931, — H.L. (sc.) 

j Followed i Leith Harbour and Docks Commis- 

; sioners r. Inspector of Poor (1866) L. R. 1 
! H. L. Sc. 17. — H.L. (SO.).: principle applied , 

| Greig r. Edinburgh University (186S) L. R. 
j 1 Sc. App. 348. — H. L. (SC.) : Coomber v. Berk- 
I shire JJ. (1883) 53 L. J. Q. B. 239 : 9 App. Cas. 
j 01. 75 : 50 L. T. 405 ; 32 W. 11. 525 ; 48 J. P. 
i 421. — H.L. (e.) : referred to. Income Tax Com- 
; uiissioners v. Pemsel (1891) [1 81)1 J A. C. 531, 

! 5;>2 ,* 55 J. P. 805. — H.L. (E.). 

I Jones v. Mersey Docks (or Mersey Docks 
v. Cameron) (1865) 35 L. J. M. C. 1 : 11 
H. L. Cas. 443; 20 C, B. (N.S.) 56 ; 11 
Jur. (N.S.) 746 : 12 L. T. 643 ; 13 W. R. 
1069.— H.L. (E.), followed. 

Leith Harbour Commissioners r. Poor In- 
spector (1866) L. R. 111. L. (Sc.) 17. — h.l. (sc.) 

[The principle of these two cases being the 
same and not to be distinguished.] 


— k.b. 

Approved } Jones v. Mersey Docks (1865). — 
h.l. ~(e.) ( supra . ) ; adopted , London County 
Council r. Erith Churchwardens (1893). — 
h.l. (e.) [supra, col. 2740]. 

Reg. v. Birkenhead Dock Trustees (or 
Birkenhead Dock Trustees v. Birkenhead 
Overseers) (1852) 21 L. J. M. C. 209 ; 2 
E. & B. 148 ; 17 Jur. 162. — approved. 
Jones v. Mersey Docks, Mersey Docks v. 
Cameron (1865) 11 H, L. Cas. 443: 35 L. J. 
M. C. 1 ; 20 0. B. (N.S.) 56 ; 11 Jur. (N.S.) 746 ; 
12 L. T. 643 ; 13 W. R. 1069.— H.L. (e.). 

Reg. v. Liverpool Corporation (1839) 8 

L. J. Q. B. 1 79 ; 9 A. & E. 435, and Reg. v. 
Exminster (1840) 12 A. & E. 2 ; 9 L. J. 

M. C. 108 ; 4 P. & D. 69. — Q.B., overruled.. 
Jones v. Mersey Docks, Mersey Docks r. 

Cameron (1S65) 11 H. L; C. 443: 35 L. J.M.C. 
1 ; 20 C. B. (N.S.) 56 : 11 Jur. (N.S.) 746 : 12 
L. T. 643 ; 13 W. R. 1069.— H.L. (E.). See 
extract, supra, col. 2748. 

Tyne Improvement Commissioners v. 
Chirton Overseers (1859) 28 L. J. M. C. 
131 ; 1 El. & EL. 516 ; 5 Jur. (N,S.) 865 ; , 
7 W. R. 242. — q.b., confirmed. 

Jones 'O. Mersey Docks (1865) 11 H. L. Cas. 
443 ; 35 L. J. M. C. 1 ; 20 C. B, (N.S.) 56 : 11 
Jur. (N.s.) 746 ; 12 L. T. 643 ; 13 W. R. 1069. 
8,L. (E.). See extract, supra, col. 2748. 


! Jones v. Mersey Docks, explained and 
limited. 

Resr. v. St. Martin's. Leicester (1867) L. R. 2 
Q. B. 493 : 36 L. J. M. O. 99 ; 8 B. & 8. 536 ; 
16 L. T. 625 : 15 W. R. 1096.— Q.B. 

mellor, J. — On reading the Mersey Docks 
Cases , one cannot fail to see that, although the 
decision did produce a great revolution in the 
subject of rating, yet the time had arrived 
finally to decide between conflicting principles, 
for the cases as to the exemption from rate- 
ability of buildings occupied for public pur- 
poses had been so eaten away by the decisions 
in the time of Lord Campbell, that it required 
only a touch to destroy them, and this was done 
in the House of Lords by tracing the exemption 
to its true foundation, viz. the maxim that the 
Crown was not bound, not being named in the 
t statute 43 Eliz. c. 2 . . . When you look at this 
classification of cases ['t.e., the classification 
given by Lord Cranworth in Jones v. Mersey 
Docks’] it clearly was not. intended to affect 
such cases as profess to be decided on the ground 
that in effect the Crown was in occupation by 
public servants carrying out the purposes of the 
government of the country. The Queen is the 
fountain of justice to all the subjects of the 
realm, and buildings which are n^essarily occu- 
pied for the purposes of administering justice, 
and for cognate objects are within the exception 
as buildings really occupied for the discharge of 
duties arising out of the prerogatives of the 
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Crown. In i lie present case tlie purposes of 
the occupation are so bound up with the 
administration of justice, that I think we can- 
not distinguish the present from cases which 
were not intended to be affected by the opinion 
of the judges delivered in the Mersey Docks 
Cases, nor, as it appears to me, by the judgment 
of the House of Lords. — p. r>00. 

COCKBUKN, c.j. and SHEE, ,t. to the same 
effect. 

Jones v. Mersey Docks, followed. 
ll<*g. v. S her ford (1807) 80 L. J. M. C. 1]8 : 

L. 11. 2 Q. B. 508 : 8 B. A: S. 500 : 10 L. T. 008 : 
15 W. it. 1035. — Q.B. : Lancashire JJ. r. Clieetl 
ham Overseers (1807) L. R. 3 Q. B. 14 : 87 L. J. 

M. C. 12 ; 8 B. & S. 548 ;. 10 W. R. 124.— Q.B. 

Jones v. Mersey Docks, considered and 

followed. 

Eeg. v. McCann (1808) L. E. 3 Q. B. 
141 : 37 L. J. M. C. 25 ; 9 B. & S. 33 ; 17 L. T. 
043; 10 W. E. 897. — Q.B. (affirmed, ex. ch.. 
supra, col. 2745). 

BLACKBURN, J'. — It is on this principle (the 
exemption from rate of property occupied by or 
for the Crown) that a servant of the Crown 
who had taken a lease of premises to be used 
as barracks, as in Lord Amherst v. Lord Sommers 
(2 T. E. 372), was held not liable to be rated ; 
anil this principle extends to the case of a 
person in occupation of premises, whether as 
servant or trustee for the Crown, and so far 
from being overruled in the case of Mersey 
Docks, this principle was affirmed. — p. 14(1. 

Jones v. Mersey Docks, considered. 

Eeg. r. Oldham Corporation (1880) L. E. 
3 Q. B. 474 ; 37 L. J. M. C. 109 ; 9 B. & S. 202 ; 

18 L. T. 240 ; 10 W. E. 789. — Q.B. 

mel LOR, J. — It is said that, the only exemp- 
tion that, could be contended for was that 
created bv the decisions which had been over- 
ruled by Jones v. Mersey Docks, and that when 
those cases fell the exemption fell with them ; 
hut that is not so ; the legislature chose to alter 
what was then supposed to be law as to 
corporate property in general, and expressly 
provided also that certain property should be 
exempt. — p. 477. 

Jones v. Mersey Docks, applied. 

Greigr. Edinburgh University (1808) L. E. 1 
H. L. (8c.) 348. 350. —--IT. L. (SC.) ; Eeg. r. Khymney 
liy. (1869) 38 L. J. M. C. 75, 78 ; L. E. 4 Q. B. 
276, 283 : 10 B. & 8. 198 : 17 AY. E. 530.— Q.B. ; 
Att.-Gen. c. l)akin (1870) 39 L. J. Ex. 113, 121 ; 
L. E. 4 H. L. 338, 360 ; 23 L. T. 1 ; 18 W. E. 
1111, — II. L. (E.) ; Metropolitan Board of Works 
r. West Ham (1870) 40 L. J. M. 0. 30, 34 : L. E. 
6 Q. B. 193, 197 ; 23 L. T. 490 ; 19 W. E. 246.— 
Q.B. ; Att.-Gen. o. Black (1871) 40 L. J. Ex. 
194, 197: L. E. 6 Ex. 308, 310; 25 L. T. 207; 

19 W. E. 1114. — ex. ch. 


Jones v. Mersey Docks, distinguished. 
Morgan v. Crawshay (1871) 40 L. J. M. C. 202, 
207, 209 ; L. E, 5 H. L. 304, 316 ; 24 L. T. 889 ; 
20 AY. E. 554.— H.L. (E.). 

Jones v. Mersey Docks, followed. 

Reg. v. West Derby (1875) 44 L. J. M. C. 98 ; 
L. E. 10 Q. B. 283 ; 32 L. T. 400.— Q.B. : St, 
Thomas’s Hospital (Governors) r. Lambeth Over- 


seers (/»/• Stratton) (1875) 15 1,. J. M. (J. 23 ; 
L. E. 7 H. L. 477; 23 W. R. 882. — H.L. (£.); 
affirming 30 L. T. 37. — EX. CH. 

Jones v. Mersey Docks, explainea. 

Essendon Corporation v. Blackwood (1877) 16 

L. J. P. C. 98 ; 2 App. Cas. 574 : 36 L. T. 625 ; 
25 W. E. 834.— p.c. 

sii»* -U. E. SMITH (for the •Court) says of the 
above case that it determined in effect that 
except in the case of the Crown, a liability to be 
rated attached ‘ upon every occupation from 
which benefit is derived, although the occupa- 
tion was for purposes which might be deemed i<> 
be of a public nature. — ]>. 104. 

Jones v. Mersey Docks, distinguished. 

Hare r. Putney Overseers (1881) 50 L. J. M. C. 
81 ; 7 Q. B. D. 223 : 45 L. T. 337 ; 29 W. E. 721 ; 

46 ,1. P. HK).— C.A. B RAM WELL, BRETT and 
COTTON. L.JJ. 

BRETT, L.J. — Then it is said that this case 
resembles Jones v. Mersey Docks. The question 
is whether it resembles most that case or the 
cases of the main sewers of the M. B. W., which 
arc not liable to be assessed to the rates, and I 
think that the resemblance is to these latter 
cases. 1 am of opinion that, both on the ground 
that there is no occupation of the bridge by the 
Metropolitan Board, and no beneficial occupa- 
tion, the Metropolitan Board are not liable to be 
rated in respect of this bridge. — p. 85. 

Jones v. Mersey Docks, distinguished. 

Eeg. r. Curzou (1882) 46 L. T. 159 ; 30 W. 11. 
521 ; 47 J. P. 37. — huddlestox, B. and BOWEN, j. 

Huddleston, B. — There the question was 
whether an occupation was beneficial ; here we 
have to consider whether there was by the 
liquidator any occupation at all. 

Jones v. Mersey Docks, considered, and 
applied. 

Martin v. West Derby Union (1883) 52 L. J. 

M. C. 66 ; 11 Q. B. D. 145, 149 ; 31 AY. E. 489 : 

47 J. P. 500. — C.A. COLERIDGE, C.J., BRETT 
and BOWEN, l.jj. ; Coomber v. Berkshire J.J. 
(1883) 53 L. J. Q. B. 239 : 9 App. Cas. 61 : 50 
L. T. 405 : 32 W. E. 525 ; 48 J. P. 421.— H.L. (E.). 

Jones v. Mersey Docks, approved and 
followed. 

Eeg. r. West Bromwich School Board (1883) 
53 L. J. M. 0. 67 ; 13 Q. B. D. 929.— COLERIDGE, 
C.J., Stephen and mathew, J.T. : affirmed, 53 
L. J. M. C. 153 ; 13 Q, B. D. 929 ; 52 L. T. 164 : 
32 W. E. 866 ; 4S J. P. 808. — C.A. BRETT, M. r., 
bowen and fry. l.jj. See extract, infra , 
col. 2756. 

Jones v. Mersey Docks, adopted. 

Mersey Docks and Harbour Board r. Lucas 
(1883) 53 L. J. Q. B. 4 ; 8 App. Cas. 891 ; 49 
L. T. 781 ; 32 AY. E. 34 ; 48 J. P. 212.— H.L. (k.). 

Jones v. Mersey Docks, applied. 

Dewsbury AYaterworks Board c. Penistone 
Union (1885) 16 Q. B. D. 585 ; 54 L. T. 592.— 
MAN 1ST Y and SMITH, JJ. : affirmed, (1886) 55 
L. J. M. C. 121 : 17 Q. B. D. 384 ; 54 L. T. 592 ; 
34 AY. R. 622 : 50 J. P. 044.— C.A. 

Jones v. Mersey Docks, referred to. 

Dublin Corporation r. McAdam (1S87) 20 L. R. 
Ir. 497. — EX. D. ; and see post, col, 2753, 
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Jones v. Mersey Docks (supra), ronxidoreJ 
and- applied. 

Tunnieliffe v. Birkclale Overseers (1838) 20 
Q. B. D. 450 ; 59 L. T. 190 ; 56 W. R. SCO : 52 
J. P. 452.— C.A*. 

Jones v. Mersey Docks, observations applied. 

Brav r. Lancashire JJ. (1889) 57 L. J. 31. 0. 
57 : 22 Q. B. D. 484. 489 : 59 L. T. 438. — POL- 
LOCK, B. and hawking, .j. : affirmed. 5S L. J. 
M. 0. 54 : 22 Q. B. 1). 484, 489 : 37 W. H. 392 : 
53 J. P.499. — C.A. ESHER. M.R.. BOW EX AND 
PRY, L.0J. 

Jones v. Mersey Docks, referred to. 

Dillon r. Haverfordwest- Corporation (1891) GO 
L. J. Q. B. 477 : T1891] 1 Q. B. 575 ; G4 L. T. 
202 ; 39 W. R. 478 ; 55 J. V. 392.— POLLOCft, B. 
and CHARLES, j. ; and Income r &ix Commis- 
sioners v. Pemsel (1891) [1891] A. C. 531 : 55 
J. p. 805.— H.L. (E.). 

Jones v. Mersey Docks, referred to. 

London County Council r. Erith Overseers 
(1893). — H.L. (e.) [supra, col. 2740]. 

Jones v. Mersey Docks, applied. 

Middlesex County Council r. St. George's, 
Hanover Square (1896) 66 L. J. Q. B. 101 ; [1897] 

1 Q. B. 64 ; 75 L. T. 46-4 : 45 W. R. 215 ? 61 J. P. 
38. — C.A. ESHER. M .R., LORES and RIGBY, L.JJ. 

Jones y. Mersey Docks, discussed. 

Waterford Union Guardians v. Barton [1896] 

2 Ir. Pi. 538.— EX. D. ; Harte v. Holmes 1 1898] 2 
Xr. R. 656 . — q.b.d. 

Jones v. Mersey Docks, applied and 
explained. 

Mersey Docks and Harbour Board v. Birken- 
head Union (1901) 70 L. J. K. B. 584 ; [1901] 
A. C. 175 ; S4 L. T. 542 ; 49 W. R. 610 : 65 J. P. 
579.— H.L. (E.). 

LORD davey. — In that case, although it is 
quite true that the question which was put to 
the learned judges by the House, and the question 
which was decided, was whether the heredita- 
ment was rateable at all, yet in answering that 
question, ex necessitated the consideration of the 
question was involved upon what basis the rating 
.should be. The argument used was that there 
was no beneficial occupation, and it was held to 
be rateable because there was a beneficial occu- 
pation. I conceive that in principle, and 
impliedly (as I think has been held in subsequent- 
cases which have come before the Courts), what 
was really decided was that- notwithstanding the 
restriction upon the application of the profits! 
resulting from carrying on that business on the 1 
hereditament, the profits so derived were a legiti- 
mate element in arriving at the value of" the 
beneficial occupation which was to be the subject- 
■of rating. 

Greig v. Edinburgh University (IS 68) L. R. 
1 H. L. (Sc.) 348. — H.L. (sc .), followed. 

St. Thomas’s Hospital Governors r. Lambeth 
Overseers Cor Stratton) (1875) 45 L. J. M. C. 23 : 
L. R. 7 H. L. 477 ; 23 W. R. 882.— H.L. (E.) 
affirming 30 L. T. 37. — EX. CH. • 

Greig v. Edinburgh University, observations 
adopted. 

Coomber v. Berks JJ. (1SS3) 53 L. J. Q. B. 
239 ; 9 App. Cas. 61, 68 : 50 L. T. 405 : 32 W. R. 
525 ; 48 J. P. 421.— H.L. (E.). 

Greig v. Edinburgh University, applied. 

Mersey Docks and Harbour Board r. Llaneiliun 


Overseers (1884) 14 Q. B. D. 770, 782 ; 51 L. T. 
62. — Coleridge, C.J. and Mathew, J. ; (affirmed, 
C.A., post , col. 2768) ; Tunnieliffe v. Birkdaie 
Overseers (1888) 20 Q. B. D. 450, 458 ; 59 L. T. 
190 ; 36 W. R. 360 ; 52 J. P. 452.— C.A. ; Bray 
■c. Lancashire JJ. (1889) 5S L. J. M. C. 54 ; 22 
Q. B. D. 484, 498 : 37 W. R. 392 ; 53 J. P. 499. 
— C.A. ; Worcestershire C. C. r. Worcester Union 
(1897) ‘66 L. J. Q. B. 323 : [18971 1 Q. B. 480 : 
76 L. T. 138 ; 45 \\\ R. 309 : 61 J. P. 244.— C.A. 
See extract, supra, col. 2748. 

Reg. v. M. B. W. (1S6S) 38 L. J. M. 0. 24 ; 
L. 11. 4 Q. B. 15 : 19 L. T. 384 ; 17 W. ft. 
527. — Q.B., followed. 

M. B. W. v. West Ham (1870) 40 L. J. U. C. 
30; L. R. 6 Q. B. 193 ; 23 L. T. 490 ; 19 W. R. 
246. — Q.B, 

Reg. v. M. B. W., adopted. 

Worcester Corporation v. Droitwich Assessment 
Committee, 45 L. J. M. C. SI. So ; 2 Ex. D. 49, 
58: 34 L. T. 28S.— EX. D. ; affirmed, (1876) 46 
L. J. M. C. 241 ; 2 Ex. D. 49 ; 36 L. T. 1S6 ; 25 
\\ r . R. 336.— C.A. 

Reg. v. M. B. W., explained and applied. 
Tvne Coal Co* v. Wallsend Overseers (1877) 
46 L. J. M. C. 185. 18S : 35 L. T. S54.— C.P.D. 

• Reg. v. M. B, W., observation adopted. 

Hare v. Putney Overseers (1381) 50 L. J. M. C. 
81 ; 7 Q. B. D. 228. 233 ; 45 L. T. 337 : 29 W. R. 
721 ? 4G J. P. 100.— C.A. 

Reg. v. M. B. W., applied. 

West Bromwich School Board r. West Brom- 
wich Overseers (1884) 53 L. J. M. C. 153 ; 13 
Q. B. D. 929, 943 ; 52 L. T. 164 ; 32 W. R. S66 ; 
48 J. P. 808.— C.A. ; Mersey Docks and Harbour 
Board v. Llaneilian Overseers (1884) 14 Q. B. I>. 
770, 782 ; 51 L. T. 62— COLERIDGE, C.J. and 
MATHEW, J. (affirmed, # c.A. ; post, col. 2768). 

Reg. v. M. B. W., referred to. 

London County Council v. Erith Church- 
wardens (1893). — H.L. (e.) (supra, col. 2740). 

Reg. v. M. B. W., applied. 

Ystradyfodwg Sewage Board v. Newport 
Assessment Committee (1901) 70 L. J. K. B. 318 ; 
[1901] 1 K. B. 406 ; 84 L. T. 40.— C.A. 

Metropolitan Board of Works v. West Ham 
(1870) 40 L. J. M. C. 30 ; L. R. 6 Q. B. 
193; 23 L. T. 490; 19 W. R. 246.— Q.B., 
applied. 

Worcester Corporation r. Droitwich Assess- 
ment Committee (1876) 45 L. J. M. O. 81, 85 ; 2 
Ex. D. 49, 58 ; 34 L. T. 288. — EX. D., (affirmed, 
46 L. J. M. C. 241 ; 2 Ex. D. 49 ; 36 L. T. K86 ; 
25 W. R. 336. — C.A.) ; Tyne Coal Co. v. Wallsend 
Overseers (1877) 46 L. J. M. C. 185, 188 ; 35 L. T. 
854. — C.P.D. ; Hare v. Putney Overseers (1881) 7 
Q. B. D. 22 3, 234 ; 50 L. J. M. C. 81 ; 45 L. T. 
337 ; 29 W. R. 721 ; 46 J. P. 100.— C.A. ; West 
Bromwich School Board v. West Bromwich 
Overseers (1884) 53 L. J. M. C. 153 ; 13 Q. B. D. 
929, 938 ; 52 L. T. 164 ; 3% W. R. 866 ; 48 J. P. 
808. — C.A. ; Mersey Docks and Harbour Board x. 
Llaneilian Overseers (1884) Q. B. D. 770, 
7fc2 ; 51 L.T. 62.— COLERIDGE, C.J. and MATHEW, 
J., (affirmed, 54 L. J. Q. B. 49 : 14 Q. B. D. 770 : 
52 L. T. 118 ; 33 W. R. 97 : 5 Asp. M. C. 358 ; 49 
J. P. 164.— c.A. 
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Metropolitan Baard of Works v. West Ham, 

discussed. 

Burton-on- Trent Corporation t\ Eggington 
Overseers (or Burton Union) (1 8S9) 59 L."” J. M. C. 
J ; 24 Q. B. D. 197 ; <52 L. T. 412 : 38 W. R. 181 : 
54 .7. P. 458. — c.A. 

ESHER, m.r. — N ow the? question of whether 
the occupying tenant could be taken into con- 
sideration as a possible hypothetical tenant was 
never raised for decision till Bey. v. London 
School Hoard \supra, col. 2787]. It is saiil the 
point might have been raised for decision in 
.I/. B. IF. v. 17 >*/ Hum, but even if it had been 
put before the Court, there was this peculiarity 
in the case, that it had been left to file Court to 
draw inferences of fact, and the Court, by the 
inference they drew, shut themselves out from 
deciding the point, because the inference they 
drew was that the sewer was incapable of bene- 
ficial occupation. That, is a finding which is 
contrary to what is found in this case. 

Metropolitan Board of Works v. West Ham. 

■referred to. 

London County Council r. Kritk Overseers 
(1898). — H.L. (E.) (supra, col. 2740). 

Metropolitan Board of Works v. West Ham, 

disapproved. 

Vstradyfodwg, &c.. Sewage Board v. Newport 
Assessment Committee (1901) 70 L. J. K. B. 818* 
[1901] 1 K. B. 400 : 84 L. T. 40.—C.A. 

Worcester Corporation v. Droitwieh Union 
Assessment Committee (1870) 46 L. J. 
M. C. 241 : 2 Ex. D. 49 : 86 L. T. 186 ; 25 
W. li. 886. — C.A., distt nyvished '. 
Chorlton-upon-Medlock Overseers r. Cliorlton 
Union (1882) 51 L. J. Q. I>. 458 : 47 L. T. 9G : 
46 J. r. 535. — maxi sty and cave, jj. 

Worcester Corporation v. Droitwieh Union 
Assessment Committee, followed. 
Peterborough Corporation r. Stamford Union 
(1883) 31.W.R. 949. — Q.B.D. 

Worcester Corporation v. Droitwieh Union 
Assessment Committee, distinr/uished. 
West Bromwich School Board r. West Brom- 
wich Overseers (18S4) 53 L. 3. M. C. 158 ; IS- Q. 

B. I). 929, 936 ; 52 L. T. 164 ; 82 W. LI. 866 ; 48 
J. P. 808. — c.A. See extract-, infra. 

Worcester Corporation v. Droitwieh Union 
Assessment Committee, adopted. 

Mersey Docks and Harbour Board r. Llaneilian 
Overseers (1884) 14 Q. 11. D. 770, 782; 51 L. T. 
62.— ooleridge, O. J. and MATHEW, j. (affirmed, 

C. A.). 

Worcester Corporation r. Droitwieh Union 
Assessment Committee, distinguished. 
Horn r. Sleaford Rural Council (1898) 67 
L. .J. Q. B. 724 ; [1898] 2 Q. B. 358 : 78 L. T. 
<22 ; 40 W. It. 555. — Q.B.D. 

Chorlton-upon-Medlock Overseers v. Chorlton 
Union (1882) 51 L. J. Q. B. 458 : 47 L. T. 
96 ; 46 J. P. 535.— Q.B.D., adopted and ob- 
served upon. 

West Bromwich School Board v. West Brom- 
wich Overseers (1§84) 53 L. J. M. C. 153 ; 13 Q. 
11. D. 929, 941, 943 ; 52 L. T. 164 : 32 W. R. 866 ; 
48 J. P. 80S.— C.A. 

Chorlton-upon-Medlock Overseers v. Chorlton 
Union, adopted. 

Dewsbury and Heckmondwicke Waterworks 
Board r. .Penistone Union (1885) 55 L. J. M. C. 


' 28 : 16 Q. II. D. 585, 595 : 54 L. T. 592. — MAX1STY 
! and SMITH. JJ. (affirmed, C.A.). 

Peterborough Corporation v. Stamford 
Union, (1883) 31 W. R. 949i— c?.B.D.. dh- 
tinyuished . 

West Bromwich School Board r. West Brom- 
wich Overseers (or Peg. r. West Bromwich 
School Board) (1883) 53 X,. .T. AX. O. 67 ; 13 Q. B. 
D. 929. — Q.B.D.. affirmed. 53 Xj. J. M. C. 158 : 1:5 
Q. B. D. 929 ; 52 L. T. 164 : 32 W. It. 866 : 48 
3. P. SUM — c.A. 

mathew. J. We cannot yield to Mr. Anstie's 
argument without saying that the H. I... were 
wrong in Jones v. Mersey Lochs, (supra, col. 2750). 
The eases which he cited in support of hisargument 
are distinguishable. They were cases where the 
property in question could have no value to any 
occupier save for any right to levy sums of money, 
and any such right was limited to levying the 
amount requisite for maintaining the property. 
— p. 71. 

t Via r it able Institutions. 

York Lunatic Asylum (or Rex) v. St. Giles, 
York (1832) 1 L. J. M. O. 30 ; 3 B. cV; Ad. 
573. — K.B., discussed. 

Waterford Union Guardians /*. Barton [1896] 
2 Tr. it. 538.— EX.D. 

Congreve v. Upton Overseers (1864) 33 Xj. 3. 
M. 0. 83 ; 4 B. & S. 857 : 10 Jur. (x.s.) 538 ; 
9 L. T. 684 : 12 W. R. 403.— Q.B., applied. 

Jepson v. Gribble (1876) 45 Ij. J. Ex. 502 : 1 
Ex. D. 151 : 34 L. T. 493 i 24 W. R. 460 .— ex.d. 

Congreve v. Upton Overseers, approved. 

Wilson r. Favrou (1883) 48 3. P. 361. — CT. of 
SEWS. 

Reg. v. Wilson (1840) 12 A. & E. 94 ; 4 P. & 
D. 130 ; 9 L. J. M. C. 100.--q.is., com- 
mented upon-. 

Beg. v. Baptist Missionary Society (1849) 10 
Q. B. 884 : 18 L. J. M. 0. 194 : 3 New Sess. Cas. 
555; 13 Jur. 748.— Q.B. 

COLERIDGE, J.— Bey. v. Wilson, if to be sup- 
ported at all, must be supported on the ground 
that the person rated did not occupy the premises. 
— p. 892. 

Wind see per CROMPTOX, j.. in Bey. v. Licensed 
Victuallers' Society (1861) l B. & S. 71, 76.] 

Schools. 

Reg. v. Sterrey (1S40) 9 L. J. M. C. 105 ; 12 
A. & E. 84 ; 4 P. & D. 122.— Q.B. 

Magee College Trustees v. Commissioners of 
Valuation (1868) Ir. R. 4 C. Ij. 438.— 
Q.B., discussed. 

Waterford Union Guardians c. Barton (1896) 
2 Tr li. 538— EX.D. 

Sheppard v. Bradford Overseers (1S64) 33 
L. J. M. 0. 182 ; 16 C. B. (x.S.) 369 ; 10 
Jur. (N.s.) 799 ; 10 L. T. 421 ; 12 W. K. 
867. — C.P., held over ruled. 

Reg. /-.West Derby (1875) 44 Ij. ,J. M. C. 98 ; 
L. R. 10 Q. B. 283 ; 32 L. T. 400.— Q.B. 

Sheppard v. Bradford Overseers, overruled. 

Reg. v. West Derby, referred to. 

Tunniclifte v. Birkdale Overseers (1888) 20 Q. 
B. D. 450 ; 59 L. T. 190 : 36 W. R. 360 ; 52 J. P. 
452. — C.A. ESHER, M.R., FRY and LOPES, L.JJ. 

ESHER, M.R. — Sheppard v. Bradford has been 
cited, in which it was held that a reformatory 
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seliool substantially similar to that now in ques- 
tion was not rateable. This case was decided 
before the Mersey Docks Case {supra, col. 2750) 
and there /toes not appear to have been any 
long series of chses on the subject in which that 
decision was acted on. or any continued course 
of practice founded on the decision which has 
been recognised or uncontested for a long period. 
It seems to me, therefore, that Sheppard v. Brad- 
ford must be considered as overruled by the 
Mersey Dacha ('axe unless the buildings there in 
question could be brought within the strict rule 
laid down by the H. L. In Hey. v. West Derby 
Lord Blackburn seems to have treated it as 
overruled. — p. 455. 


Literary and Scientific Institutions. 

Purvis v. Traill (1849) 18 L. J. M. 0. 57 : 3 
Ex. 344 ; 3 New Sess. Cas. 159. — ex., 
obiter cation adopted. 

Inland Revenue Commissioners r. Forrest 
(1890) 15 App. Cas. 384, 340 ; 63 L. T. 86 : 39 
\V. it. 33 ; 54 J. 1\ 772.— h.l. (e.). 

Birmingham Overseers v. Shaw (1849) 18 
L. J. 31. C. 89 ; 10 Q. B. SOS : 3 New Sess. 
Cas. 445 ; 13 Jur. 357. — Q.B .'.folhnved. 

Williams, Ex parte (1853) 22 L. J.M. 0. 1 25 ; 2 
El. & Bl. 84 ; 17 Jur. 763. — q.b. 

Birmingham Overseers v. Shaw, approved. 

Reg. v. Hnnnam (1886) 34 W. R. 355.— c. A. 

Birmingham Overseers v. Shaw, diseuxsed. 

New University Club, In re (1887) 56 L. J. O. 
B. 462 : 18 Q. B. D. 720 ; 56 L. T. 909 ; 35 W. It. 
774. — hawkixs and smith, jj. 

Birmingham Overseers v. Shaw, considered 
and adopted. 

Inland Revenue Commissioners r. Forrest 
(1890) 15 App. Cas. 334, 339 : 63 L. T. 30 : 39 
W. R. 33 ; 54 J. P. 772.— H.L. (e.). 

Birmingham Overseers v. Shaw, observations 
adopted. 

Bates v. Plumstead Overseers (1895) 64 L. J. 
M. C. 127 ; 72 L. T. 393 ; 59 J. P. 118. — WILLS 
and weight, jj. 


Birmingham Overseers v. Shaw, applied. 
Baglan Bay Tin Plate Co. v. John (189o) 72 
L. T. 805.— CHARLES and WRIGHT, JJ, 


Birmingham Overseers v. Shaw, disapproved. 


6i 

497 ; 45 W. R. 34 ; 60 J. P~ 660. — H.L, (E.) 

LORD herschell.— This judgment [the judg- 
ment in the above case] appears to me to lose 
sight of the fact that what has to be construed is 
the combination “ voluntary contributions,'’ and 
not merely the word “ voluntary M alone, or in 
some other combination. It may be that this 
word is ordinarily used as the antithesis to 
"compulsory,” though in legal parlance 'it is 
quite commonly employed to describe that which 
is gratuitous and without consideration. But 
putting aside this legal acceptation of the word, 
1 cannot think that " voluntary contributions ** 
in the Statute means the same thing as “ volun- 
tary payments,” or that an institution can 
properly be said to be supported by voluntary 
contributions where these are the price paid for 


a purchase, whether of goods or advantages, 
merely because the person making the payment 
was under no obligation to do so. 

Birmingham Overseers v. Shaw, adopted. 

| Westminster City Council v. Army and Navy 
! Auxiliary Co-operative Supply Association (1902) 
! 71 L. J. K. B. 546; [1902] 2 K. B. 125: 87 
| L. T. 78 : 50 W. 11. 631 ; 66 J. P. 727.— K.B.D, 

Birmingham Overseers v. Shaw, referred to. 
Atr.-Oen. v. MTbrmaclc [19<)3] 2 lv. R. 517. 
— K.R. 

| Reg. v. Brandt (1651) 20 L. J. M. C. 119 : 

| 16 (}. B. 462; 15 Jur. 223 .— q.b., con- 

sidered- and adopted . 

| Inland Revenue Commissioners v. Forrest 
: (1890) 15 App. Cas. 334, 339 ; 63 L. T. 36 ; 39 
\\\ II. 33 : 54 J. P. 772. — H.L. (e.). 

Reg. v. Brandt ( svpru ) ; Reg. v. Manchester 
Overseers (1851) 16 Q. B. 449 ; 20 L. J. 
M. O. 113 : 15 Jur. 219 . — q.b. ; Reg. v. 
Gaskell (1851) 21 L. J. M. C. 29 ; 16 Q. B. 
472 ; 15 Jur. 1156. — Q.B., referred- to. 
Savoy Overseers /*. Art Union of London 
; (1896) 65 L. J. M. C. 161 : [1896] A. C. 296 ; 74 
| L. T. 497 : 45 W. R. 34 : 60 J. P. 660.— H.L. (E.). 

| Russell Institution v. St. Griles-in-the-Fields 
| Vestry (1854) 23 L. J. 31. C. 65 ; 3 El. & 

! • Bl. 406 : 2 O. L. R. 755 ; 18 Jur. 597 : 2 

; W. li. 169 . — q.b., considered. 

| New University Club, In re (1887) 56 L. J. 

| Q. B. 462 ; 18 Q. B. D. 720. 729 : 56 L. T. 909 ; 
j 35 W. K. 774. — HAWKIN8 and SMITH, JJ. 


nusseu institution v. st. Criies-m-tne-fields 
Vestry, considered and adopted. 

Inland Revenue Commissioners r. Forrest 
(1890) 15 App. Cas. 334, 338 ; 63 L. T. 36 : 39 
W. R. 33 : 54 J. P. 772.— H.L. (E.), 

Russell Institution v. St. Giles-in-the-fields 
Vestry, refer reef to. 

Savoy Overseers v. Art Union of London 
(1896) 65 L. J. M. C. 161*; [1896] A. 0. 296 : 74 
L. T. 497 ; 45 W. II. 34 ; 60 J. P. 660. — ll.L. (e.) : 
and see. Russell Institution, In re, Figgins r. 
Baghino (1898) 67 L. J. Oh. 411 ; [1898] 2 Ch. 
72 : 78 L. T. 588. — XOETH. j. 


Marylehone Vestry (or Reg.) v. Zoological 
Society of London (1854) 23 L. J. 3VL C. 
139 ; 3 El. & Bl. 807 ; 2 0. L. R. 766 ; 18 
Jur. 786 : 2 W. R. 491. — q.b,, discussed. 
New University Club, In re (1887) 56 L. J. 
Q. 15. 462 ; 18 Q. B. D. 720 ; 56 L. T. 909 ; 35 
W. 11. 774. — hawkixs ancl smith, jj. 

Marylehone Vestry v. Zoological Society, 

considered and- adopted . 

Inland Revenue Commissioners v. Forrest 
(1890) 15 App. Cas. 334, 338 ; 63 L. T. 36 ; 39 
W. R. 33 ; 54 J. P. 772. — H.L. (E.). 

Marylehone Vestry v. Zoological Society, 

applied. 

Savoy Overseers v. Art Union of London 
(1896). — H.L. (E.) {infra, col. 2760). 

St. Anne, Westminster, Overseers v. Linnean 
Society (or Linnean Society v. St. Anne, 
Westminster, Overseers)/ 1854) 23 L. J. 
M. C. 148; 3 El. & Bl. 793 ; 2 C. L. R. 
761 ; 18 Jur. 859 ; 2 W. R. 516.— Q.B., 
coTisidei'ed. 

New University Club, In re (1887) 56 L. J. 
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Q. B. 162 ; 18 Q. £. D. 720, 730 : 56 L. T. 909 ; 
35 W. R. 771. — HAWKINS and smith, jj. 

St. Anne, Westminster, Overseers v. Linnean 
Society, considered and- adopted-. 

Inland Revenue Commissioners r. Forrest 
(1890) 15 App. Cas. 331, 339 ; 63 L. T. 36 : 39 
W. R. 33 ; 51 J. P. 772.— H.L. (e.). 

St. Anne, Westminster, Overseers v. Linnean 
Society, referred to. 

Savoy Overseers v. Art Union of London (1S96) 
65 L. J. M. C. 161 ; [1896] A. O. 296 ; 71 h. T. 
197 ; 15 W. R. 31 ; 60 J. P. 660.— H.L. (E.). 

Bradford Library v. Bradford Overseers 

(1858) 28 L. J. i\I. 0. 73 ; 1 El. & El. 88 ; 
5 Jur. (N.S.) 513 ; 7 W. R. 36. — q.b., dis- 
cussed. 

New University Club, In re (1887) .56 L. J. 
Q. B. 162 ; 18 Q. B. D. 720 ; 56 L. T. 909 ; 35 
W. R. 771. — hawkins and smith, jj. 

Bradford Library v. Bradford Overseers. 

disapproved-. 

Savoy Overseers ■<;. Art Union of London (1896) 
65 L. J. M. 0. 161 ; [1896] A. 0. 296 ; 71 L. T. 
197 ; 15 W. R. 31 ; 60 J. P. 660.— H.L. (E.). 

Bradford Library v. Bradford Overseers, 

referred to. 1 

Manchester Corporation /*. McAdam (1896) 65 
L. J. Q. B. 672 ; [1896] A. C. 500 ; 75 L. T. 229. 

— H.L. (E.). 

Liverpool Library v. Liverpool Corporation 

(I860) 29 L. J. M. C. 221 ; 5 H. i fc 2s. 526 : 
2 L. T. 325 ; 8 W. R. 198.— EX., con- 
sidered. 

New University Club, In re (1887) 56 L. J. 
Q. B. 162 : 18 Q. B. D. 720, 731 ; 56 L. IV 909 ; 35 
W. 11. 771. — HAWKINS and SMITH, JJ. 

Liverpool Library v* Liverpool Corporation. 

distinguished. 

Sion College r. Loncton Corporation (1900) 69 
L. J. Q. B. 766 ; [1900] 2 Q. B. 581 ; 83 L. T. 76. 
— GRANTHAM and CHANNELL, JJ. 

CHANNELL, j. — I must assume . . . that the 
fact that the exemption there was under a. public 
Act is sufficient to distinguish that case from the 
present. 

Reg. v. Institution of Civil Engineers (1879) 
19 L. J. M. C. 31 : 5 Q. B. D. IS ; 12 L. T. 
115 ; 28 W. R. 253 ; 11 J. P. 265.— FIELD 
and MAN1STY, JJ.. inapplicable. 

Inland Revenue Commissioners r. Forrest 
(1890) 15 App. Cas. 331, 317 ; 63 L. T. 36: 39 
\\ r . R. 33 ; 54 J. 1 :> . 772.— H.L. (ns.). 

lord WAT80N.— These provisions (/./•., the 
provisions of 6 & 7 Viet. c. 36 on which the above 
case was decided), appear to me to differ so much, 
both in their subject-matter and scope, from the 
exempting enactments with which we have to 
deal in this case, that little or no assistance can 
be derived from them or from the .decisions 
which followed upon them, in construing the 
[Customs and Inland Revenue] Act of 1885. 

Reg. v. Institution of Civil Engineers. 

observations a ppli ed. 

Royal College of Music r. Westminster Vestry 
(1897) [1898] 1 Q. B. 301, 312, -Q.B.D. (affirmed 
c.A., infra). 


Art Union of London v. Savoy Overseers 

(1891) 63 L. J. M. C. 253 ; [1891] 2 Q. B. 609 ; 
9 R. 690 ; 71 L. T. 10 ; 42 W. R. 690 ; 59 J. P. 
20 — C.A. smith, L.J. dissent big ; reversed, now. 
Savoy Overseers v. Art Union of 'London (1896) 
65 L. J. M. C. 161 : [1896] A. 0. 296 : 74 L. T. 197 ; 
15 W. R. 31 ; 60 J. P. 660.— H.L. (E.). 

Art Union of London v. Savoy Overseers, 

applied. 9 

At t.- Gen. r. Ellis (1S95) 61 L. J. Q. B. 813 : 
[1895] 2 Q. B. 4(56 ; 73 L. T. 190, 350 : 14 W.R. 
1 3. — Q.B.D. 

Art Union of London v. Savoy Overseers, 

distinguished and observations adopted. 
Rural f’oliege of Music /*. Westminster Vestrv 
(1898) 67 L. j. Q. B. 510 ; [1898] 1 Q. B.809 ; 78 
L. T. Ill ; 62 J. P. 357. — C.A. 

Royal College of Music v. Westminster 
Vestry (supra), dictum, considered. 

Jenner Institute v. St. G-eorge’s, Hanover 
Square, Assessment Committee (1900) 69 L. J. 
Q. B. 811 ; 83 L. T. 311.— Q.B.D. 

Reg. v. York Corporation (1837) 6 L. J. M. C. 
121 ; 6 A. k E. 419 ; 1 2s T . & P. 539.— K.B., 
distinguished. 

Lincoln Corporation v. Holmes Common (1S67) 
3(5 L.J. M. C. 73, 77 : L. R. 2 Q. B. 182. 189 ; 8 
B. & S. 311 : 16 L. T. 739 : 15 W. R. 786.— Q.B. 

Lincoln Corporation v. Holmes Common 

(supra). 

distinguished. Reg. v. Rhviuney Ry. (1869) 38 

L. J. M.'C. 75, 78 ; L. R. 1 Q. B. 276, 2S1 ; 10 
B. A S. 198; 17 W. R. 530. — Q.B. : dictum, 
referred- to, London County Council /*. Lambeth 
Churchwardens (1896) 65 L. J. 21. C. 148 : 
[1896] 2 Q. B. 25 ; 71 L. T. 605 ; 11 W. R. 621 : 
60 J. P. 170.— C.A. 

Reg. v. Salisbury (Marquis) (1S3S) 7 L. J. 
M. C. 110 ; 8 A. cV; E. 716 ; 3 N. & P. 176 ; 
l W. W. & H. 114. — Q.B., considered. 

L. & N. W. Ry. r. Buckmaster (1875) 41 L. J. 

M. C. ISO ; L. It. 10 Q. B. Ill ; 33 L. T. 329 ; 21 
W. R. 16.— EX. CH. 


Canals. 

Reg. v. Grand Junction Canal (1859) 7 
W. R. 597. — Q.B., discussed. 

Grand Junction Canal v. Hem el Hempstead 
(1870) L. R. 6 Q. B. 173 : 10 L. J. M. C. 25 ; 24 
L. T. 228 : 19 W. R. 113.— Q.B. 

MKLLOR, j. — It is true that Cockburn, C.J., in 
Reg. v. Glamorganshire Canal, seems to have dis- 
approved of the decision of Lord Campbell, C.J., 
and Erie. J., in It eg. v. Grand Junction Canal; but 
I think that there is a distinction between the 
two cases. 1 do not. think that Lord Campbell, 
C.J.. and Erie, J., intended to say that the land 
occupied by the canal was always to be rated at 
the value of purely agricultural land, which 
Cockbuni, U.J., in Reg. v. Glamorganshire Canal , 
appears to have thought they intended, lmfc at 
the increased value of surromiding land as deter- 
mined from time to time by circumstances. If 
the land lying near becomes of more value by a 
new mode of cultivation being adopted, or by a 
different use being made of it, as being used as 
a market garden, or by buildings being erected 
in the neighbourhood, then the rateable value of 
the canal will be determined by the increased 
rateable value of llie land lying near. — p. 178. 
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Beg. v. Glamorganshire Canal Co. (1860) 29 
L. J. 31. C. 238 ; 3 El. & El. 186 ; 6 Jur. 
(N.s.) 1146 ; 2 L. T. 694 ; 8 TV. R. 690. 
— Q.B., considered and distinguished. 
Grand function Canal Go. r.Hemel Hempstead 


covered with water/' for the purpose of assess- 
ment in the proportion of one-fourth under the 
Public Health Act, 1875, s. 211, sub-s. 1 (b). 

SMITH, L.J. — I have already pointed out that 
Peio v. West- Ham arose under the words pro- 


Overseers (1870) 40 L. J. 31. C. 25 ; L. II. 6 Q. B. ; perty other than land,” in the General Lighting 
173: 24 L. T. 228; 19 TV. K. 443 . — q.b. &ee j and Watching Act, 1833, and the same remark 
extract, siqmt. : applies to Beg. v.Xectth and Reg. v. Midland 11 y. 


Reg. v. Glamorganshire Canal Co., not ; 

applied. 

Warwick and Birmingham Canal Co. v. Bir- t 
mingham Union (1872) 27 L. T. 487. — Q.B. \ 


Bex v. Kingswinford (1827) 6 L. J. (o.s.) 
31. C. 3 ; 7 B. & 0. 236 ; 1 M. fc By. 20 : 
31 11. It. 181. — K.B., applied. 
r. E. By. c. Haugliley Overseers (1866) 35 


, tow TTovn ✓iw-cn , v i v ^ l± - L - J * M * C * 2 ~^ 234 5 L * R ' 1 Q- B. 666, 6S3 : 12 

Peto West Ham (lt>o_9) 4 h. jc K 144 : , Jm . ^ s ■) 5% . u T . :,48 : 14 W. B. 77<J. 

L ' M * 1 ' “ 10 ; K - I — Q.B. ; ami Hull. Docks Co. r. Sculcoates Union 


lleg. r. Neath Canal Navigation Co. (18 i 1) 40 
L. J. 31. C. 193 ; L. B. 6 Q. B. 707A-Q.B. ■ 

Peto v. West Ham, questioned. 

Beg. v. Neath Canal Navigation Co. (supra), 
preferred. 

Beg. v. Hklland Bv. (1875) L. B. 10 Q. B. 3S9 : 
44 L. J. 31. 0. 137 ; 32 L. T. 753 : 23 TV. B. 921. 
— Q.B. 

BLACKBURN, J. — Now, it has been argued that 
we are not bound by the Neath Case, for this 
reason, it is said it is in conflict with the T Vest 
Ham Case, and if it is in conflict we have to 
decide which of the two we will follow. 1 think 
it may very well not be in conflict with the lira 
Ham Case, because I think that the West Ham, 
Case may be considered as suppoited on one of 
the two grounds which I have referred to. But, 
supposing that was not so, supposing that we 
had overruled the FFVtf Ilam Case, we have now 
to consider which of the two is the best decision : 


. | (1894). — c.A. See post. col. 2767. 


Waterworks. 

Bex v. Manchester and Salford Waterworks 
Co. (1823) 1 B. & 0. 630 ; 3 D. & B. 20.— 
k.b. : Bex v. Shrewsbury Trustees (1832) 
3 B. & Ad. 216. — K.B., referred to. 
Bedington e. Millar (1888) 24 L. B. Ir. 65. 
— C.A. 

Bedington v. Millar. 22 L. B. Ir. 78.— q.b.d., 
O’BRIEN. J. dissenting ; reversed , (1888) 24 L. B. 
Ir. 65.— c.A. 

r 

Bedington v. Millar, folio teed. 

Ennis Town Commissioners v. Macbeth [1897] 
2 Ir. Ii. 552. — Q.B.D. 

Rex v. Chelsea Waterworks Co. (1S33) 2 
Ii. J. 31. C. 98 : 5 B. k Art. ICO ; 2 N. 6s 
31. 767. — K.b ..followed. 

e. Halkyu District Mines 


Reg. v. Southwark and Vauxhall Water Co. 
(1856) 6 EL & Bl. 100S ; 3 Jur. (N.S.) 411 ; 
5 TV. 11. 71. — Ci.to.Sfollowed. 

Beg. r. Midland Bv. (1875) 44 L. J. M. 0.137 ; 
' 32 L. T. 753 : 23 \V. B. 


and so looking at it for the reasons I have already j Holywell Union 

intimated. I think, not only is the Xeuth Ca*c the ! Drainage Co. (1894) li4 L. J.'M. C. 113 ; [1895] 
last, but also it is the best. 1 cannot come to 1 ^ y^. yj ^ ^ 818 • 59 J. P. 566 

the conclusion that, in considering sect. 33 of i .’ L /' E \ ‘ ’ * 

the Lighting and Watching Act we can say that, j ' J * ^ 

in the words, *• houses, buildings, and property ; 
other than land,” and - land.” the antithesis is ■ 
between land in its natural state, or in an agri- 
cultural state, and land in which any money has ' 
been invested for commercial purposes : I think I L. li.~10 Q. B. 389. 392 
the distinction is between land, which is the j 921. — q.b. 
general word, and land which lias been built ! 

upon. Such property is either a house or build- j Reg. v. Birmingham Waterworks Co. (1861) 
ing. or something which for any reason is not a ! 1 B. & S. 84 ; 4 L. T. 242. — Q.B., foliotoed. 

building — a house or things ejusdem generis; and j Beg. v. Newport Dock Co. (or Newport Dock 
I think neither a railway nur a canal could be ! Co. c. Newport Local Board) (1862) 2 B. &S.70S ; 
considered as a building in that sense. For that j 31 L. J. 31. C. 266 ; 9 Jur. (N.s) 73 : 6 L. T.456. 
reason I think we should follow the Xeuth Case, ■ — Q.B. ; East London Waterworks Go. o. Leyton 
both as being the last and as being, in fact, the I Sewer Authority (1871) 40 L. J. M. C. 190: 
best decision of the two ; and the result is that ; L. U. 6 Q. B. 669 ; 20 W. B. 95. — q.b. 
the order of the sessions must be amended by ; 
reducing the rate. 


Peto v. West Ham : Beg. v. Neath Canal , 
Navigation Co. ; anil Beg. v. Midland By. ■ 

(sup ret), disti ntj u ish cd. 

Southwark and Vauxhall Water Co. <*. Hainp- J 
ton Urban Council (1898) 68 L. J. Q. B. 207 ; ! 


Beg. v. Birmingham Waterworks Co. : Beg. 
v. Newport Bock Co. (or Newport Bock 
Co. v. Newport Local Board) (supra) ;aud 
East London Waterworks v. Leyton 
Sewer Authority (supra), approoed. 
Southwark and Vauxhall Water Co. e. Hamp- 
ton Urban Council (1898) G8 L. J. Q. B. 207 : 


[1899] 1 Q. B. 273 : 80 L. T. 1 : 47 \V. 11.477 ; ; [DJ99] 1 Q. B. 273 ; 80 L. T.'l : 47 W.‘ b! 177 

it ‘4 T 1> Toil n A OUT'PU t> T i « "ov n I finr r lvj . ... . 


63 J. P. 100. — O.A., affirmed 
h.l. (see supra, col. 2761). 


this point in 


63 J. P. 100.— C.A. SMITH, RIU-BY and COLLINS, 

L.JJ. : affirmed on this point nom. Hampton j 
Urban Council o. Southwark and Vauxhall Water ! 

Co. (1899) 69 L. J. Q. B. 72 ; [1900] A. 0. 3 ; 81 i 
L. T- 547 ; 4S TV. B. 209 64 J. P.2G0.— H.l.'(e.). j 
LORDS HALSBURY, L.C.. macnaohtex and j Sess. Cas. 18 ; 11 Jm\ 985.— Q.B followed. 

Robertson. S Sheffield United Gaslight Co. c. Sheffield Over- 

held — that an artificial reservoir was "land i seers (or Beg. v. Sheffield United Gaslight Co.) 


Beg. v. Mile End Old Town Overseers (1847) 
10 L. J. M. 0. 1.S4 ; 10 Q. B. 208 ; 3 New 
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(18(53) 32 L. J. 31. 0. 169 ; 1B.&S. 135 ; 9 Jur. 
(N.s.) 623 ; S L. T. 692 ; 11 W. R. 1064.— Q.B. ; 
Reg. v. South Staffordshire Waterworks Co. (1S85) 
55 L. J. M. C. 88 : 16 Q. B. D. 359, 36S : 54 L. T. 
782 ; 34 W. R. 242 ; 50 J. P. 20.— c.A. ' 

Reg. v. West Middlesex Waterworks Co. 
(185S) 28 L. J. M. C. 135 ; 1 EL & El. 716 ; 
o Jur. (n.s.) 11 o9. — Q.B. 

Followed, Sheffield United Gaslight. Co. r. 
Sheffield Overseers {or Reg. r. Sheffield United 
Gaslight Co.) (1863) 32 L. J. M. C. 109 ; 4 B. & S. 
135 ; 9 Jur. (n.s.) 623 ; S L. T. 692 ; 11 W. R. 
1064. — Q.B. ; principle applied , Pimlico Tramway 
Co. v. Greenwich (1873) 43 L. J. M. C. 29 ; L. R. 
9 Q. B. 9, 15 ; 29 L. T. 605 ; 22 W. R. 87.— Q.B. : 
observations adopted, Reg. r. South Staffordshire 
Waterworks Co. (1885) 55 L. J. M. C. 88 : 16 
Q. B. D. 359, 372 ; 54 L. T. 7S2 ; 34 W. R. 242 ; 
50 J. P. 20. — c.A. ; Holywell Union i\ Halkyn 
Drainage Co. (1894) 04 L. J. M. C. 113 ; [1895] 
A. O. 117 ; 71 L. T. 818 ; 59 J. P. 566.— H.L. (k.) ; 
principle adopted, Liverpool Corporation •?:. 
Llanfyllin Assessment Committee (1899). — c.A. 
(infra'). 

Liverpool Corporation v. Llanfyllin Assess- 
ment Committee, 78 L. T. 835. — ridley ana 
PHILLIMORE. JJ. ; reversed, (1899) 68 L. J. Q. B. 
762 ; [1899] 2 Q. B. 14 ; SO L. T. 067 ; 63 J. P. 
452.— C.A. SMITH, WILLIAMS and ROMER, L.Jj. 

Liverpool Corporation v. Llanfyllin Assess- 
ment Committee (supra, in C.A.), distin- 
guished. 

New River Co. v. Hertford Union (1901) 70 
L. J. K. B. 740 ; [1901] 2 K. B. 620 ; 85 L. T. 
132 ; 49 W. R. 619 ; 65 J. P. 726.— RIDLEY and 
BIG-HAM, JJ. 

Xavi gable River. 

Rex v. Mersey and* Irwell Navigation Co. 
(1829) 7 L. J. (O.S.) M. C. 70'; 4 M. & Ry. 
84 ; 9 B. C. 95. — K.B ., followed. 
Doncaster Union v. Manchester, Sheffield and 
Lincolnshire Ry. (1894) 6 R. 280 ; 71 L. T. 585 ; 
[1895] A. C. 133, n— H.L. (e.). 

Manchester, Sheffield and Lincolnshire Ry. v. 
Doncaster Union (1893) 09 L. T. 350 ; 57 J. P. 
792. — lawrance and COLLINS, jj. ; reversed 
nom. Doncaster Union v. Manchester, Sheffield 
and Lincolnshire Ry. — c.A. ; the latter decision 
affirmed, (1894) [1895] A. C. 133, n. ; 6 R. 280 ; 
71 L. T. 585.— H.L. (E.) 

Moorings. 

Forrest v. Greenwich Overseers (1858) 27 
L. J. M. C. 96 ; 8 El. & Bl. 890 ; 4 Jur. 
(N.s.) 480; 6 W. R. 279. — Q.B., distin- 
guished. 

Cory v. Greenwich Churchwardens (1872) 41 
L. J. M. C. 142 ; L. R. 7 C. P. 499, 504 ; 27 L. T. 
150.— Q.B. 

Forrest v. ^Greenwich Overseers, dictum 
adopted . 

Cory v. Bristow (1877) 2 App. Cas. 2G2, 275 : 
46 L. J. M. C. 273 ; 36 L. T. 595 ; 25 W. R. 383. 
— H.L. (E.) ; Reg. ‘V. St. Pancras Assessment 
Committee (1877) 46 L. J. M. C. 243 ; 2 Q. B. D. 
581, 585 ; 37 L. T. 126 : 25 W. R. 827.— Q.B.D. 


Watkins v. Gravesend and Milton (or 
Milt on-next-Graves end) Overseers (1S6S) 
37 L. J. M. C. 73 ; L. R. 3 Q. B. 350; 
IS L. T. 601 : 16 W. R. 1059. — Q.B., din- 
ting v idled. ^ 

Cory v. Greenwich Churchwardens (1872) 41 
L. J. M. C. 142, 144 ; L. R. 7 C. P. 499, 503 ; 27 
L. T. 150.— C.P. 

Watkins v. Gravesend ahd Milton Overseers, 

applied. 

W ells v. Kingston -u pon-Hull Corporation (1875) 
44 L. J. C. P, 257, 26 S ; L. R. 10 C. P. 402, 412 : 
32 L. T. 615 ; 23 W. R. 562.— C.P. 

Watkins v. Gravesend and Milton Overseers, 

, distinguished and questioned. 

Cory v. Bristow (1877) 46 L. J. M. C. 273 ; 2 
App. Cas. 262, 272 ; 36 L. T. 595 ; 25 W. R. 383. 
—H.L. (E.). 

CAIRNS, L.C. — That case turns entirely upon 
this, that the owner of the hulk, who was the 
person rated, was not in occupation of these 
moorings. The moorings were not his — the moor- 
ings were the moorings of the conservators. . . . 
Be that case correctly decided or not, it has no 
bearing upon the facts of the present case, where 
your lordships find moorings . . . belonging to 
the appellants, used by the appellants, and used 
by the appellants alone. 

Watkins v. Gravesend and Milton Overseers, 

observations adopted. 

Reg. v. St. Pancras Assessment Committee 
(1877) 46 L. J. M. C. 243 ; 2 Q. B. D. 581, 587 : 
37 L. T. 126 ; 25 W. R. 827.— Q.B.D. 

Watkins v. Gravesend and Milton Overseers, 

distinguished. 

Lancashire Telephone Co. v. Manchester Over- 
seers (1884) 53 L. J. M. C. 195 ; 13 Q. B. D. 700, 
705 ; 51 L. T. 160 ; 32 W. R. 922. — MATHEW 
and DAY, jj. ; affirmed, 54 L. J. M. C. 63 ; 14 
Q. B. D. 267 ; 52 L. T. 793 ; 33 W. R. 203 ; 49 
J. P. 724— C.A. BRETT, M.R. and BINDLEY, L.J. 

Cory v. Greenwich Overseers (1872) 41 L. J. 
M. C. 142: L. R. 7 C. P. 499; 27-L. T. 

1 50. — C.P. , d isti/n/uished. 

Cory «. Bristow (1877) 46 L. J. M. C. 273 ; 2 
App. Cas. 262, 271 ; 86 L. T. 595; 25 W. R. 383. 
—H.L. (E.). 

Cory v. Bristow, 44 L. J. M. C. 153 : L. R. 10 
C. P. 504 ; 32 L. T. 797 ; 23 W. R. 615.— c.P. ; 
reversed, (1S75) 45 L. J. M. C, 145 ; 1 C. P. D. 
54; 33 L. T. 624; 24 W. R. 336.— C.A. ; the 
latter decision affirmed. (1S77) 46 L. J. M. C. 273 ; 

2 App. Cas. 202 ; 30 L. T. 595 ; 25 W. E. 388.— 
H.L. (E.). 

Cory v. Bristow, distinguished. 

Reg. v. St. Pancras Assessment Committee 
(1877) 40 L. J. M. C. 243 ; 2 Q. B. D. 581, 585 ; 
37 L. T. 126 ; 25 \V. It. 827.— Q.B.D. ; Smith r. 
Lambeth Assessment Committee (18S2) 52 L. J. 
M. C. 1 ; 10 Q. B. D. 327 : 48 L. T. 57 ; 47 J. P. 
244? — C.A. BAG GALL AY, BRETT and BINDLEY, 
L.JJ. : affirming 31 W. R. 31. 

Cory v, Bristow, followed. 

Lancashire Telephone Co. v. Manchester Over- 
seers (1884) 54 L. J. M. C. 63 ; 14 Q. B. D. 207 ; 
52 L. T. 793 : 33 W. R. 203 ; 49 J. P. 724.— C.A. 
— BRETT, M.R. suid BINDLEY, L.J. ;. and see post. 
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Cory v. Bristow (supra), referred to. 

Thames Conservators v. Inland Revenue Com- 
missioners (1886) 66 L. J. Q. B. 181 ; 18 Q.B. D. 
27 9, 284 ; 56 L.T. 198 ; 35 W. R. 274. — Q.B.D. 

Cory v. Bristow, applied. 

Taylor c. Pendleton Overseers (18$ 7) 56 L. J. 
M. C. 146 ; 19 Q. £. D. 288. 295 ; 57 L. T. 530 ; 
35 W. R. 762 ; 51 J. P. 613. — WILLS and 
GRANTHAM, JJ. • 

Cory v. Bristow, referred- to. 

Holywell Union v. Halkyn Drainage Co. (1894) 
('*4 L. J. M. C. 113 ; [1895] A. C. 117 ; 71 L. T. 
818 ; 59 J. P. 566. — H.L. (E.). 

Docks and Wharves. 

Beg. v. Kingston-up on-Hull Dock Co. (So. 1) 

(1845) 1 Sew Bess. Cas. 62? ; 7 Q. B. 2 ; 
14 L. J. M. C. 114 ; 9 Jur. 442.— Q.B. , 
distinguished. 

Reg. v. Berwick Assessment Committee (1885) 
55 L. J. M. C. 84 ; 16 Q. B. D. 493 ; 54 L. T. 
159 ; 5 Asp. M. C. 532 ; 50 J. P. 71. — cave and 
WILLS, JJ. 

cave, J. — In that case certain dues were given 
to the dock company in- respect of the charges 
and expenses they bad been at in making the 
docks, and these dues were of the same amount, 
and were equally payable whether the ships 
entered the docks, the property of the company, 
or merely entered the harbour, which was not 
the property of the company, without going into 
the docks at all. The (locks were the solo meri- 
torious cause of the company’s right to the <}ues, 
and it was held that the dues were not the less 
earned, by the docks where the ship actually 
entered the docks, because the ship must have 
paid the same amount if it had not entered the 
docks at all. In the present case the wet dock 
is not the sole meritorious cause of the commis- 
sioners’ right to the dues. On the contrary, the 
commissioners have executed and maintain 
works in the harbour by "which ships using the 
harbour are directly benefited, and seeing that 
all ships entering the harbour pay a certain and 
uniform rate whether they enter the wet dock 
or hot, while those which enter the wet dock 
pay an additional rate of 2d. a ton. from which 
those who do not enter it are free, and seeing 
that the former rate was always payable even 
before the wet dock was made, while the addi- 
tional rate only came into operation when the 
wet dock was completed, the inference is, in my 
judgment, irresistible that the additional 2d. a 
ton alone is earned by the wet dock, and that 
the dues which all vessels pay alike, whether 
they enter the wet dock or not, are earned by 
the works carried out and maintained by the 
commissioners in the harbour, and cannot be 
taken into account in rating the docks, because 
they are not earned by the wet dock, nor is the 
wet. dock in any way the meritorious cause of 
them. — p. 86. 

Beg. v. Kingston-upon-Hull Dock Co. (No. 1 ), 
principle applied. n 

Blyth Harbour Commissions s r. Newsham 
and South Blyth Overseers (1894) 63 L. J. M. 0. 
274 ; [1894] 2 Q. B. 675 ; 9 R. 618 ; 71 L. T. 34 : 
59 J. P. 4. — C.A. 

Beg. v. Kingston -upon-Hull Dock Co. (No. 1), 
observations applied . 

Lancaster Port Commissioners r. Barrow-in- 
Furness Overseers (1896) 66 L. J. Q. Ik 90; 


[1897] 1 Q. B. 166 ; 73 L. T. 358 ; 61 J. P. 21. 
—GRANTHAM and KENNEDY, JJ. 

Beg, v. Kingston-up on-Hull Dock Co. (No. 2) 

(1852) 18 Q. B. 325; 21 L. J. M.. O. 

153; 7 Railw. Cas. 836; 16 Jur. 543.— 

Q. B., disti tig a i*hed. 

Mersey Docks r. Liverpool Overseers (1872) 
L. R. 7 Q. B. 643 ; 41 L. J. M. C. 161 ; 26 L. T. 
868 ; 20 W. R. 827.— Q.B. 

COCKBURN. C.J.— The Hull Dock Case un- 
doubtedly establishes this — that where there is 
a series of docks all lying contiguous to one 
another, and forming part of one entire concern, 
and toll is taken for the right to enter into and 
have the benefit of any of that series or general 
system of docks and dock accommodation, you 
cannot apply the parochial principle of rating, 
but must have recourse to the acreage principle. 
But the language of all the judges in that case, 
I think, goes entirely to this, that you are not 
to resort to the acreage principle, except, ex 
■necessitate, where you really cannot apply the 
other. If this case were on all fours with the 
Hull Dock Case. I do not know — as it has stood 
for eighteen years — that it would be right to 
overrule it; certainly not without further con- 
sideration. But this case appears to me to be 
plainly distinguishable, as the docks on the one 
side and the other of the Mersey do not appear 
bo me to come within the designation of one 
series or system of docks. — p. 649. 

Reg. v. Kingston-upon-Hull Dock Co. (No. 2), 

commented on. 

Sculcoates Union r. Hull Docks Co. (1894) 64 
L. J. M. C. 49 : [1895] A. C. 136 ; 11 R. 74 : 71 
L. T. 642 ; 43 W. R. 623 ; 59 J. P. 612.— H.L. (e.). 

lord herschell. — I t seems to me, therefore, 
that theoretically the method contended for by 
the appellants is the wrong one. I quite feel 
the force of the arguments they have addressed 
to your lordships — very able arguments — with a 
I view to showing that, although it may not be 
theoretically accurate, it is the best ’practical 
measure of the value of *a dock in a particular 
parish. That was the conclusion arrived at by 
the Court of Queen’s Bench in Ret/, v. Hull 
Dock Co.; but there all the learned judges 
admitted that it was not the plan which ought 
to be adopted if you were able to ascertain what 
were the earnings of the docks in the particular 
parishes ; that you only resorted to it from 
necessity, because it was not possible to ascertain 
the earnings of the particular docks, and so 
arrive at the rateable value. At a later date, 
The Mersey Docks r.Zi rerpool [supra) came before 
the Courts ; and the Court of Q. B. — differently 
constituted, no doubt, from the Court which 
decided The Hull Dock Case — held that the 
method which had been sanctioned in The Hull- 
Dock Case was not to be applied in the case of 
the Liverpool and Birkenhead decks. The 
learned judges there came to tlie conclusion that, 
the method which the Q. B. liad pronounced 
theoretically incorrect, but only practically 
employed because it was impossible otherwise to 
arrive at the rateable value, was a wrong one ; 
and they considered that there* was no real diffi- 
culty in arriving substantially at the true result 
by looking to see what proportion of the dock 
earnings was attributable to a particular part of 
their dock system, dependent as that would be 
upon the amount of traffic which went to one 
set of docks as compared with another. In The- 
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' TTull Case, Lord Campbell, in the course of the 
argument, suggested that the question would 
have been the same if the docks had not been 
altogether on the Humber, but had been, some 
on the Humber and some on the Tyne. That 
was the very question, or the sort of question, 
which had to be considered in The Mersey Books 
Case , except that the docks were on the same 
river; but the river there was a mile broad. 
But between The Mersey Bocks Case and the 
case now before your lordships, I am unable to 
see the slightest distinction. If we decide this 
case as the appellants ask us to do, we inevitably 
overrule The Mersey Bocks Case . 1 am not pre- 
pared to do so, I think the decision in The 
Mersey Bocks Case was right, and I am quite 
ready myself to adhere to it in all respects. — 
pp. 51, 52. 

Mersey Docks and Harbour Board v. Liver- 
pool Overseers (1872) 41 L. J. M. C. 161 ; 
L. R. 7 Q. B. 643 : 26 L. T. 86S ; 20 W. R. 
827. — Q.B. : and Mersey Docks and Har- 
bour Board v. Birkenhead Overseers 
(1873) 42 L. J. M. C. 141 ; L. R. 8 Q. B. 
445 ; 29 L. T. 454 ; 21 W. R. 913.— Q.B., 
followed. 

Sculcoates Union v. Hull Docks Go. (1894) 64 
L. J. M. C. 49 ; [1895] A. C. 136 ; 11 R. 74; 71 
L. T. 642 ; 43 W. R. 623 ; 59 J. P. 612.— H.L. (e.). 
Sec extract, supra. ' 9 

Mersey Docks and Harbour Board v. Birken- 
head Overseers, applied. 

N. E. Rv. v. York Union (1900) 69 L. J. Q. B: 
376 ; [1900] 1 Q. B. 733 ; 82 L. T. 201.— Q.B.D. 

Hull Docks Co. v. Sculcoates Union (1894) 
63 L. J. M. C. 279 ; [1894] 2 Q. B. 69; 70 L. T. 
742 ; 42 W. R. 595 ; 58 J. P. 800.— O.A. ; partly 
affirmed and partly reversed mm. Sculcoates 
Union v. Hull Docks Co. (1894) 64 L. J. M. C. 
49 ; [1895] A. C. 136 ; 11 R. 74 ; 71 L. T. 642-; 
43 W. R. 623 ; 59 J. P.^512. — H.L. (e.). 

Sculcoates UniojL v. Hull Docks Co. ( ' supra , 
in H.L.), applied. 

London and India Docks v. Poplar Union 
(1900) 83 L. T. 371 ; 64 J. P. 820.— Q.B.D. . 

Reg. v. Morrison (1S52) 22 L. J. M. C. 14 : 
1 E. & B. 150 ; 17 Jur. 485.— Q.B., held 
■inapplicable . 

Tyne Pontoons Co. v. Tynemouth Union (1897) 
76 L. T. 782.— CAVE and RIDLEY, JJ. 

Mersey Docks and Harbour Board v. Liver- 
pool Overseers (1873) 43 L. J. M. C. 33 ; 
L. R. 9 Q. B. 84 ; 29 L. T. 454 ; 22 W. R. 
184.— Q.B. 

lief erred to , Reg. v. L. & N. W. Ry. (1874) 

L. R*. 9 Q. B. 134, 144 ; 29 L. T. 910 ; 22 W. R. 
263 ; S. 0. worn.. Reg. v. Bedford Union, 43 L. J. 

M. C. 81. — Q.B. ; applied , Dodds v. South Shields 
Assessment Committee (1895) 64 L. J. Q. B. 508 ; 
[1895] 2 Q. B. 133 ; 14 R. 422 ; 72 L. T. 645 ; 43 
W. R. 532 ; 59 J. P. 452. — C.A. ; inapplicable , St. 
Asaph (Dean) v. Llanrhaiadr Union (1897) 66 
L. J. Q. B. 267 ; [1897] 1 Q. B. 511 ; 76 L. T. 42. 
— C.A. : principle applied , Cartwright v. Scul- 
coates Union (M00) 69 L. J. Q. B. 403 ; [1900] 
A. C. 150; 82 L. T. 157.— H.L. (it). 

0 Wayleave. 

Rex v. Jolliffe (1787) 2 Term Rep. 90; 1 
R. R. 437.— K.B., approved. 

Pimlico Tramway Co. v. Greenwich Union 

O.C. • 


(1S73) 43 L. J. M. C. 29, 31 ; L. R. 9 Q. B. 9 , 13 : 
29 L. T. 605 ; 22 W. R. 87.— Q.B. 


Lighthouses. ~ 

Rex v. Tynemouth (1810) 12 East 46; 11 
R. R. 328. — K.B followed. 

Lancaster Port Commissioners v. Barrow-in- 
Furness Overseers (1896) '66 L. J. Q. B. 90 ; 
[1897] 1 Q. B. 166 ; 75 L. T. 35S ; 61 J. P. 21. 
—GRANTHAM and KENNEDY, JJ. 

Rex v. Coke (1827) 5 L. J. (o.s.) M. C. S ; 
5 B. & C. 797 ; 8 D. &; R. 666 ; 29 R. R. 
408. — K.B., discussed. 

Holdernesse (Lady) v. Carmarthen (Marquess) 
(17§4) 1 Bro. C. C. 377. — L.C., referred to. 
Att.-Gen. v. Jones (1849) 19 L. J. Ch. 266; 
|l Mac. & G. 574; 1 H. & Tw. 493; 14 Jur. 
379.— L.C. 

Rex v. Coke, observations adopted. 

Christmas, In re, Martin v. Lacon (1886) 55 

L. J. Ch. 878 ; 33 Ch. D. 332, 343 ; 55 L. T. 197 ; 
34 W. R. 779 ; 50 J. P. 759.— C.A. 

Rex v. Coke and Rex v. Fowke (1826) 5 
B. & C. S14 ; 9 D. As R. 120 ; 29R.R.417. 
— K.B ., followed. 

Lancaster Port Commissioners v. Barrow-in- 
Furness Overseers (1896) 66 L. J. Q. B. 90 ; 
[1897] 1 Q. B. 166 ; 75 L. T. 358 : 61 J. P. 21.— 
GRANTHAM and KENNEDY, JJ. 

• ■■ Mersey Docks and Harbour Board v. Llan- 
eilian Overseers, 51 L. T. 62 ; 33 W. R. 97 ; 5 Asp, 

M. C. 248. — COLERIDGK, c.j. and MATHEW, J. ; 
varied, (1S84) 54 L. J. Q. B. 49 ; 14 Q. B. D. 
770 ; 52 L. T. 118 ; 33 W. R. 97 ; 49 J. P. 164 ; 
5 Asp. M. C. 358. — C.A.. 

Mersey Docks and Harbour Board v. Llan- 
eilian Overseers, explained. 

Gilbert v. Trinity House Corporation (1886) 
56 L. J. Q. B. 85 ; 17 Q. B. D. 795 ; 35 W. R. 
30. — day and wills, jj. 

Mersey Docks and Harbour Board v. Llan- 
eilian Overseers, inapplicable. 
Burton-upon-Trent Corporation v. Eggington 
Overseers (or Burton-upon-Trent Union) (1889) 
59 L. J. M. 0. 1 ; 24 Q. B. D. 197, 209 ; 62 L. T. 
412 ; 38 W. R. 181 ; 54 J. P. 453.— C.A. 

Mersey Docks and Harbour Board v. Llan- 
eilian Overseers, overruled in effect. 
London County Council r. Erith Church- 
wardens (1893) 63 L. J. M. C. 9 ; [189 i] A. C. 
562 ; 6 R. 22 ; 69 L. T. 725 ; 42 W. R. 330 ; 57 
J. P. 821.— H.L. (E.). 

hkrschell, l.c. — Now if land is “struck 
with sterility in any and everybody’s hands” 
(the phrase used in the above case), whether by 
law or by its inherent condition, so that its 
occupation is, and would be, of no value to any 
one, 1 should quite agree that it cannot be rated 
to the relief of the poor. But 1 must demur to 
the view that the question whether profit (by 
which I understand is meant pecuniary profit) 
can be derived from the occupation by the 
occupier is a criterion which determines whether 
the premises are rateable, and at what amount 
they should be assessed. . . . The possibility of 
making a pecuniary profit is not in my opinion 
the test whether the occupation is of value. 

88 
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Mersey Docks and Harbour Board v. llan- 
eilian Overseers, considered . 

Lancaster Port Commissioners r. Barrow-in- 
Furness Overseers (1896) 66 L. J. Q. B. 90 ; 
[1897] 1 Qr B.* 166 ; 75 L. T. 358 ; 61 J. P. 
21.— Q.B. 


Railways. 

Reg. v. Walsall Overseers, 48 L. J. M. C. 57 : 
4 Q. B. B. 141 ; 40 L. T. 47.— c.A. ; reversed 
nom- . Walsall Overseers c. L. & N. W. Ry. (1879) 
48 L. J. M. C. 166 ; 4 App. Cas. 467 ; 41 L. T. 
106 ; 28 W. R. 52.— H.L. (E.). 

Reg. v. L. & S. W. By. (1842) 11 L. J. M. C. 

93 ; 1 Q. B. 558 ; 2 G. & D. 49 ; 2 Railw. 

Cas. 629 ; 6 Jur. 686.— Q.B., adopted. 

G-. E. Ry. r. Haughley Overseers (1866) 35 
L. J. M. C. 229, 234 ; L. K. 1 Q. B. 666, 683 ; 12 
Jur. (K.s.) 596 ; 14 L. 1\ 548 ; 14 W. R. 779.— Q.B. 

Reg. v. L. B. & S. C. Ry. (1851) 20 L. J. 

M. C. 124 ; 15 Q. B. 313 ; 6 Railw. Cas. 

440 ; 15 Jur. 372. — Q.B., adopted. 

Q. E. Ry. r. Haugliley (18G6) 35 L. J. M. C. 
229 ; L. R. 1 Q. B. 666, 683 ; 12 Jur. (N.s ) 596 ; 
14 L. T. 548 ; 14 W. R. 779. — Q.B. ; East London 
Ry. *. Whitechurch (1S74) 43 L. J. M. C. 159 : 
L. R. 7 H. L. 81, 92 ; 30 L. T. 412 ; 22 W. R. 
665. — H.L. (E.). 

Reg. v. GL W. Ry. (1852) 21 L. J. M. C. S4 ; 

15 Q. B. 10S5 ; 7 Railw. Cas. 130 ; 16 Jur. 

2 17. — Q.B., di sting u ished. 

North and South "Western Ry. r. Brentford 
Union (1SS7) 56 L. J. M. C. 101 : 18 Q. B. B. 
740, 759 ; 57 L. T. 429. — C. A. ; remitted to arbi- 
trator, (1888) 58 L. J. M. C. 95; 13 App. Cas. 
592 ; 60 L. T. 274.— H.L. (E.). 

fey, L.J. — Then we are told that there is a 
general practice in the case of railways which 
ought to govern this case ; that this line has 
become an integral part of the lines of the three 
companies ; and where that is the case the prin- 
ciple^ laid down in Reg. v. 6r. W. Ry. applies. 
I cannot see that there is any such general 
principle as alleged applicable to the present 
case. There has been, as it seems to me, no 
absorption of this line in the lines of the other 
companies. It remains for many purposes dis- 
tinct and capable of being separately let to a 
possible tenant. The Court, in Reg. v. G. W. Ry., 
seems to have despaired of any satisfactory mode 
of applying the test given by the Act, and to 
have acted on the view that in that case the 
mode adopted was the only possible mode of 
determining the rent ; but here a different mode 
of proceeding is open, 

Reg. v. 1. & S. W. Ry., applied . 

Mersey Bocks and Harbour Board v. Birken- 
head Assessment Committee (1899) 69 L. J. Q. B. 
260 ; [1900] 1 Q. B. 143 ; 81 L. T. 798 ; 48 W. R. 
259. — c.A. 

* 

8. E. Ry. v. Dorking Overseers (1854) 23 
L. J. M. C. 84 ; 3 El. & Bl. 491 ; 2 
C. L. R. 633 ; 7 Railw. Cas. 877 ; 18 Jur. 
672. — Q.B., applied. 

Reg. v. L. & N. W. Ry. (1874) L. R. 9 Q. B. 
134, 147 ; 29 L. T. 910 ; 22 W. R. 263 ; S. C. 
nom. Reg. v . Bedford Union, 43 L. J, M. C. 81, 
84. — Q.B, 


Reg. v. Midland Ry. (1S55) 4 El. & Bl. 
958 : 3 C. L. R. 682 ; 3 W. R. 415 ; S. C. 
nom. Midland Ry. v. Chesterfield Lighting 
Commissioners, 1 Jur. (N.s.) 797.— Q.B., 

distinguished. 

Reg. v. Neath Canal Co. (1871) 40 L. J. M. C. 
193, 195 ; L. R. 6 Q. B. 707, 711.— Q.B. 

Reg. v. Midland Ry.. applied. 

Reg. Midland Ry. (1875) 44 L. J. M. C. 
137; L. R. 10 Q. B. 889 ; 82 L. T. 753 ; 23 
W. R. 921.— Q.B. 

L. & N. W. Ry. v. Cannock Overseers (1863) 
9 L. T. 325. — Q.B., commented upon. 

G. W. Ry. v. Pontypridd Union (or Reg. v. 
Llantrissant) (1SG9) 38 L. J. M. C. 93. 96 ; L. R. 
4 Q. B. 354 ; 2<) L. T. 364 ; 17 AV. R.'671.— Q.B. 
See extract, infra. 

Gr. E. Ry. v. Haughley Churchwardens 
(1866) 35 L. J. M. C. 229 ; L. R. 1 Q. B. 
666 : 12 Jur. (N.S.) 59G ; 14 L. T. 548 ; 14 
AV. R. 779. — Q.B., followed. 

G. AV". Ry. i\ Pontypridd Union (or Reg. r. 
Llantrissant) (1869) L. R. 4 Q. B. 354, 357 ; 38 
L. J. M. C. 93, 96 : 20 L. T. 364 ; 17 AV. R. 671. 
—Q.B. 

mellok. J. — The question we asked is, whether 
the fact that the railway in the parish of Llau- 
trissant- contributes additional traffic to the Great 
AA^stern Railway is to cause it to be rated to 
something in addition to the profit which the 
railway itself earns. This question is decided in 
principle by the Hang hi eg Case, and I abide by 
what I said in that case. I think it must be 
taken that the Lord Chief Justice, in the Ilaugh- 
ley Case, did not quite adhere to the suggestion 
he threw out in the Can nodi Case (X. t J* J\ r . 711 
Railway Co. v. Can norlt, supra). I do not 
believe there was any difference of opinion 
between us in the Haughley Case, and certainly 
what I expressed in that case I abide by in the 
present case, that the c rateable value in each 
parish of a line of railway passing -through 
several parishes must depend on the actual 
earnings of the part of the railway within the 
particular parish, deducting the actual expenses 
of that part. — p. 357. 

Gr. E. Ry. v. Haugliley Churchwardens, 

applied. 

Reg. r. South Staffordshire Waterworks Co. 
(1885) 16 Q. B. B. 359, 364.— MATHEW and 
SMITH, JJ., affirmed, 55 L. J. M. C. 88 ; 16 
Q. B. B. 359 ; 54 L. T. 782 ; 34 AV. R. 242; 50 
J. P. 20.— C.A. 

Reg. v. Metropolitan District Ry, (1871) 40 
L. J. M. C. 113 ; L. R. 6 Q. B. 698.— Q.B., 
overruled. 

East London Ry. r. Whitechurch (1874) L. R. 
7 H. L. 81 ; 43 L. J. M. C. 159 ; 30 L. T. 412 ; 
22 W. R. 665.— H.L. (E.). 

CAIRNS, L.c. — I will add also this, that, 
inasmuch as a case which was decided in the 
Court of Queen’s Bench, the case of Reg . v. 
Metropolitan District Railway, was much com- 
mented on at your lordship’s bar, I cannot avoid 
saying that, having carefully considered that 
case, I am obliged to admit that the view I have 
offered to your lordships of this^section [128 of 
the East London Railway Act] is inconsistent 
with the view taken in that case. It is true 
that that case proceeded upon the construction, 
not of this Act of Parliament, but of an Act of 
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Parliament which contains words not precisely 
identical, but words which appear to me to be 
in substance the same ; and X am bound to 
admit that the view which I certainly entertain 
of this clause, and which I ask your lordships to 
adopt, is a view which must supersede the view 
taken by the Court of Queen’s Bench in that 
case.— p. 89. 

Beg. v. L. & N. W. By., Kemps ton Bate, 
In re (1874) L. B. 9 Q. B. 134 ; 29 L. T. 
910; 22 W. E. 263; S. C. mm. B eg. v. 
Bedford Union Assessment Committee, 43 
L. J. M. 0. SI.— Q.B., applied. 

Tj. N. W. Ey. c. Irthlingborough Church- 
wardens (1876) 35 L. T. 327. — Q.B.D. ; Lancaster 
Port Commissioners r. BaTrow-in-Furness Over- 
seers (1896) 66 L. J. Q. B. 90 : [1897] 1 Q. B. 
166 ; 75 L. T. 358 ; 61 J. P. 21. — GRANTHAM 
and KENNEDY, JJ. 

Whitechurch v. East London By., 41 L. J. 
M. C. 133 ; L. E. 7 Ex. 248 ; 26 L. T. 635 ; 20 
W. E. 705.— EX. ; reversed, (1872) 42 L. J. M. C. 
IS ; L. E. 7 Ex. 424 ; 27 L. T. 494 ; 21 W. E. 
28. — EX. CH. : the latter decision reversed mm. 
East London Ey. v. Whitechurch (1874) 43 L. J. 
M. C. 159 L. E. 7 H. L. 81 : 30 L. T. 413 ; 22 
W. E. 665.— H.L. (E.). 

South Wales By. v. Swansea Local B^ard 

(1854) 24 L. J. M. C. 30 ; 4 El. & BL 
189 ; 3 C. L. E. IS ; 1 Jur. (N.S.) 326 ; 3 
W. E. 23.— Q.B. 

Applied , N. E. Ey. c. Tynemouth Corporation 
(1868) 37 L. J. M. C. 183 ; L. E. 3 Q. B. 723 ; 9 
B. & S. 616.— Q.B. ; considered, L. & N. W. Ey. 
•r. Llandudno Improvement Commissioners (1896) 
66 L. J. Q. B. 232 ; [1897] 1 Q. B. 287 ; 75 L. T. 
659 ; 45 W. E. 350 ; 61 J. P. 55.— POLLOCK, B. 
and WILLS, J. 

Adamson v. Edinburgh and Glasgow By. 

(1855) 2 Macq. H. L. 331 ; 15 Dunlop, 
1537. — H.L. (SC.), dictum concurred in. 

Duncan i\ Scottish North Eastern Ev. (1870) 
L. E. 2 H. L. (Sc.>20.— H.L. (SC.). 

LORDS HATHERLEY, L.C. andWESTBURY cited 
with approval the following passage from the 
Lord President's (Lord Colonsay’s) judgment in 
the above case : — “ The Poor Law Act prescribes 
a mode of assessing railways different from that 
prescribed as to any other kind of lands and 
heritages. It deals with railways as a whole, 
and apportions the annual value according to the 
number of miles in each parish, not according to 
the annual value of the land occupied in each, 
nor according to the proportion of traffic in 
each, nor according to the profit on the amount 
received as compared with the expense of work- 
ing in each. The actual value, positive or 
relative, of the part of the railway situated 
within each parish is excluded from the inquiry.” 

Adamson v. Edinburgh and Glasgow By., 

principle applied. 

L. & N. W. Ey. v. Llandudno Improvement 
Commissioners (1896) 66 L. J. Q. B.232 ; [1897] 
1 Q. B. 287 ; 7 § L. T. 659 : 45 W. E. 350; 61 
.1. P. 55. — POLLOCK, B. and WILLS, J. 

Altrincham Union v. Cheshire Lines Com- 
mittee (1885) 15 Q. B. D. 597 ;. 50 J. P. 
85. — C.A., ref erred to, 

Dewsbury and Heckmondwicke Waterworks 
Board v. Penistone Union (1885) 55 L. J. M. C. 


28 : 16 Q. 1». D. 585. 595 : 54 L. T. 592.— 
MANISTY and SMITH, JJ., affirmed, (1886) 55 
L. J. M. C. 121 ; 17 Q. B. D. 3S4 ; 54 L. T. 592 ; 
34 W. E. 622 ; 50 J. P. 644. — Q.A. * ESHER, M.R., 
BOWEN and PRY, L.JJ. 


Tramways. 

a 

Pimlico Tramway Co. v. Greenwich Union 
(1873) 43 L. J. M. O. 29 : L. R. 9 Q. B.9 ; 
29 L. T. 605 ; 22 W. R. S7 .—Q.B.. foUozued. 
Holywell Union e. Haltvn District Mines 
Drainage Co. (1894) 64 L. j/M. C. 118 : [1895] 
A. C. 117; 11 R. 98 : 71 L. T. 818 : 59 J. P. 566. 
— H.5. (E.). 

t 

Pimlico Tramway Co. v. Greenwich Union, 

approved. 

Melbourne Tramway and Omnibus Co. v. 
Fitzroy Corporation (1900) 70 L. J. P. C. 1 : 
[1901] A. C. 153; 83 L. T. 442.— P.C. LORDS 
HOBHOUSE, MACNAGHTEN and LINDLBY, SIR R. 

couch, and sir h. strong. 


lelegraph Compa nies. 

Electric Telegraph Co. v. Salford Overseers 
(1855) 24 L. J. M. C. 146 ; 11 Ex. 181 ; 1 
Jur. (N.S.) 733; 3 W. E. 518. — EX., 
commented on. 

Smith v. Lambeth Assessment Committee 
(1882) 52 L. J. M. C. 1, 3 : 10 Q. B. D. 327 ; 4S 

L. T. 60 ; 47 J. P. 244.— C.A. BAGGALLAY* 
BRETT and LINDLEY, l.jj. : affirming 31 W. E. 
31. — FIELD and CAVE. JJ. 

[In the report in the Law Journal (52 L. J. 

M. C. 1), Brett, L.J. is stated to have said: “If 
it were necessary I should desire to say that I 
reserve my opinion on Electric Telegraph Co, v. 
Salford Overseers”] 


Electric Telegraph Co. v. Salford Overseers, 

followed. 

Paris and New York Telegraph Co. (or Com- 
pagnie Francaise de Telegraph ie) r. Penance 
Union (1884) 53 L. J. M. C. 189; 12 Q. B. D. 
on 2, 559 ; ’ 50 L. T. 790 ; 32 W. E. 859 ; 
4S J. P. 693.— COLERIDGE, C.J. and CAVE, J. ; 
Lancashire Telephone Co. v. Manchester Over- 
seers, 13 Q. B. D. 700; 51 L. T. 160.— 
MATHEW and day, jj., affirmed (1884) 54 L. J. 
M. C. 63 ; 14 Q. B. D. 267 ; 52 L. T. 793 : 33 
W. E. 203 ; 49 J. P. 724. — C.A. BRETT, M.R., 
and lindley, L.J. ; Taylor r. Pendleton Over- 
seers (1887) 56 L. J. M. C. 146 ; 19 Q. B. D. 288. 
295 ; 57 L. T. 530 : 35 W. E. 762 ; 51 J. P. Gl'S. 
— WILLS and GRANTHAM, JJ. 


Lancashire Telephone Co. v. Manchester 
Overseers (1884) 54 L. J. M. C. 63 ; 14 
Q. B. D. 267 ; 52 L. T. 793 ; 33 W. E:203. 
— C.A., applied . 

Taylor c. Pendleton Overseers (1887) 56 L. J. 
M. C. 146 ; 19 Q. B. D. 288, 295 ; 57 L. T. 530 ; 
35*W. E. 762 ; 51 J; P. 613.— wills and 
GRANTHAM. JJ. 


Lancashire Telephone Co. v. Manchester 
Overseers, followed. 

Holywell Union r. Halkvn District Mines 
Drainage Co. (1894) 64 L. J.“M. O. 113 ; [1895] 
A. C. 117 ; 11 E. 98 ; 71 L. T. 818 ; 59 J. P. 
566.— H.L. (E.). 

88—2 



2773 


RATER AND RATING. 


2774 


Minn s. 

B .ex v. Alderbury Overseers (1S01) 1 East 
. . 534.-*K.:&.j adopted. 

Beg. i\ Whaddon (1875) 44 L..J. M. C. 73, 
T9 ; L. E. 10 Q. B. 230. 242 ; 32 L. T. 638 ; 23 
W. K. 053. — Q.B. 

Lead Smelting Co. v. Bichardson (1702)8 
Burr. 1341 ; 1 W. Bl. 3S9.-K.lL, con- 
sidered and adopted. 

Morgan r. Crawshay (1871) 40 L. J. M. O. 
202, 208 ; L. 11. 5 H. L. 304, 314 ; 24 L. T. 889 ; 
20 W. It. 554. — H.L. (E.). See extract, Infra. 

Beg. v. St. Austell (1822) 5 B. k Alcl. 693 ; 

1 D. & It. 351 ; 24 R R 534,— tf.B., 
’Inapplicable. * 

Hoads r. Trump in gton Overseers (1870) L. B. 

6 Q. B. 56, 64 : 40 L. J. M. C. 35 ; 23 L. T. S21. 
— Q.B. 

Bex v. St. Austell , followed. 

Van Mining Co. v. Llanidloes Overseers (1876) 

• 45 L. J. M. C. 138 ; 1 Ex. D. 310 ; 34 L. T. 692. 
— EX. D. 

Bex v. Sedgley (1831) 9 L. J. (o.s.) M. C. ] 
61 ; 2 B. k Ad. Go. — K.B., referred to. 

Bell ‘V. Wilson (1866) 35 L. J. Ch. 337 ; L. R 
1 Ch. 303 ; 12 Jur. (n. s.) 263 ; 14 L. T. 115 ; 14 
W. It. 493.— L.JJ. 

Bex v. Sedgley, applied. 

Cleveland (Duchess) v. Meyrick (1867) 37 
L. J. Ch. 125 ; 17 L. T. 23S ; 16 W. B. 104.— 
M ALINS, v.-c. ; and Morgan v. Crawshay (1S71) 
40 L. L M. C. 202 : L. It. 5 H. L. 304, 814 ; 24 
L. T. 8S9 ; 20 W. R 554.— H.L. (e.). 

Bex v. Brettell (1832) 1 L. J. M. C. 46 ; 3 
B. & Ad. 424. — K.B., referred to. 

Bell t>. Wilson (1866) 35 L. J. Ch. 337 : L. R 
1 Ch. 303 ; 12 Jur. (N.S.) 263 ; 14 L. T. 115 : 14 
W. R 493 .— l.jj. 

Bex v. Brettell, applied. 

Cleveland t\ Mevrick (1867) 37 L. J. Ch. 125, 
128; 17 L. T. 238 f 16 W. B. 104.— v.-C. 

Beg. v. Todd (1840) 10 L. J. M. O. 14 ; 12 
A. & E. S16 ; 4 I\ k D. 335 ; 1 Arn. k H. 
100 ; 5 Jur. 407. — Q.B., explained. 

Morgan v. Crawshav (1871) 40 L. J. M. C. 202, 
208 : L. R 5 H. L. 304, 318 ; 24 L. T. 889 ; 20 
W. R 554.— H.L. (E.). 

LORD CHELMSFORD. — The cases of Crease v. 
&atole and Reg. v. Todd, cited in the argument, 
are not opposed to that decision ( Lead Smelting 
Co. v. Richardson, supra). It was not held in 
either of these cases that the tin mine in the one 
case, or the lead mine in the other, was rateable, 
but that the lessors receiving by way of render 
a certain proportion of the ore in an unmanu- 
factured state, were rateable to the relief of the 
poor in respect to the ore delivered to them. 

Crease v. Sawle (1842) 2 Q. B. 862 ; 2<*G. & 
D. 812 . — ex. ch., commented upon. 

Eoads r. Trumpington Overseers (1870) 40 
L. J. M. C. 35, 43 ; L. R 6 Q. B. 56 : 23 L. T. 
821.— Q.B. 

Crease v. Sawle, explained. 

Morgan v. Crawshay (1871) 40 L. J. M.* C. 
202, 208 ; L. R 5 H. L. 304, 314 ; 24 L. T. 889 ; 
20 W. B. 654. — H.L. (e.). See extract, supra. 


Crease v. Sawle, appro red. 

Coomber v. Berks JJ. (1883) 53 L. J. Q. B. 
239 ; 9 App. Cas. 61, 75 ; 50 L. T. 405 ; 32 W. B. 
525 ; 48 J. P. 421.— H.L. (E.). 

Crease v. Sawle, followed. 

Beg. ( or Manchester Overseers) r. Tleadlam 
(1888) 57 L. J. M. C. 89 ; 21 Q. B. D. 96 ; 52 
J. P. 517.— WILLS and GRANTHAM, JJ. 

Crease v. Sawle, adopted. 

Westminster Corporation v. Army and Navy 
Co-operative Supply, Ltd. (1902) 71 L. J. K. B. 
546 ; [1902] 2 K. B. 125 ; 87 L. T. 78.— X.B.D. 

Thursby v. Briercliffe (1894) 64 L. J. M. 

06; [1895] A. C. 32; 11 B. 38; 71 

L. T. 849 ; 59 J. P. ISO.— H.L. (E.) } 
distinguished . 

Southwark and Vauxhall Water Co. v. Hamp- 
ton Urban Council (1898) 68 L. J. Q. B. 207 ; 
[1899] 1 Q. B. 273 ; 80 L. T. 1 ; 47 W. B..177 ; 
63 J. P. 100. — C.A. ; affirmed on this point mH.L. 
(see supra, col. 2761). 

Bex v. Parrot (1794) 5 Term Bep. 593. — 
k.b. ; and Bex v. Granville (Lord) (1829) 
7 L. J. (o.s.) M. C. 89 ; 9 B. & C. 188 ; 4 

M. & By. 171. — k.b., referred to. 
^Commissioner of Valuation r. Clonbrook Coal 

C6. [1S96] 2 Ir. B. 560, 56 S. — Andrew and 

MURPHY, JJ. 

Bex v. Attwood (1827) 5 L. J. (o.s.) M. C. 
47 : 0 B. & C. 277 ; 9 D. k B. 32S ; 30 
B. B. 280. — k.b., explained. 

Commissioner of Valuation c. Clonbrook Coal 
Co. [1896] 2 Ir. II. 560. 

Bex v. Bilston (1826) 5 L. J. (o.s.) M. C. 
32; 5 B. k C. 851 ; 8 D. k B. 734.— K.B., 
questioned. 

Talargock Mining Co. v. St. Asaph Union 
(1S6S) L. B. 3 Q. B. 478 ; 37 L. J. M. C. 149 ; 9 
B. k S. 210 ; 18 L. T. 711 ; 16 W. B. S60.— Q.B. 

Bex v. Bilston. distinguished. 

Beg. M. B. W. (1868) 38 L. J. M. C. 24 ; 

L. B. 4 Q. B. 15 ; 19 L. T. 348 ; 17 W. B. 527.— Q.B. 

Bex v. Bilston, disapproved: 

Guest v. East Dean Overseers (1872) 41 L. J. 

M. C. 129 ; L. B, 7 Q. B. 334 ; 26 L. T. 422 ; 20 
W. B. 332. 

COCKBURN, C.J. — That case (Rex v. Bilston ) 
is not, to my mind, a satisfactory one, and seems 
contrary to general principles. The ground 
taken by Bayley, J. was that the engine in 
question was really part of the mine. On the 
other hand, it is said by Holroyd, J. that tlie 
engine was not profitable, but burthensome, 
except as it concerned the mine itself. The 
reasons of Littledale, J. are not given. 

Bex v. Bilston and Guest v. East Bean 
Overseers, observed on. 

Kittow r. Liskeard Union (1874) L. B. 10 
Q. B. 7 ; 44 L. J. M. C. 28 ; 31 L. T. 601 ; 23 
W. B. 72.— Q.B. 

BLACKBURN, J. — There was an idea at one 
time arising from a dictum of Mf. Justice Bayley, 
in Rex v. Bilston, that, because a mine was not 
rateable, other things held and occupied along 
with it also were not rateable, going apparently 
on some notion, that they were either part of the 
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mine, or that, the mine not being rateable, it 
was illegal to rate them when occupied in con- 
nection with that mine. I certainly understood 
in the case which has been cited of Guest v. East 
Dean , we distinctly said and held, and if not. I 
am prepared to hold now, that there was a 
mistake ; and that where there was an exclusive 
occupation of land, although for the purpose of 
assisting to work a mine which is not rateable 
itself, that land was as much rateable as if it 
were occupied for the purpose of a canteen, or 
for the purpose of delivering water, either of 
which is not of itself rateable. Then in all those 
cases, the value of the thing is to be ascertained 
in the way which was the difficulty in the case 
of Guest v. East Dean , in which we principally 
considered how the quantum was to be got at. — 
p. 13. 

Kittow v. Liskeard Union (1874) 44 L. J. 
M. 0. 23 ; L. R. 10 Q. B. 7 : 31 L. T. (501 ; 
23 W. R. 72. — Q.B., explained and dis- 
tinguished. 

Smith v. Lambeth Assessment Committee 
(1 882) 51 L. J. M. C. 106 ; 9 Q. B. 1). 595 ; 31 
W. R. 31.— field and CAVE, JJ., affirmed, 52 
L. J. M. C. 1 s 10 Q. B. D. 327 ; 48 L. T. 57 ; 47 
J. P. 244.— C. A. 

Rex v.Bedworth (1807) S East 387 ; 9 R. R. 
476. — K.B., approved. 

Earn ham Flint Co. v. Farnham Union (lSifco) 
70 L. J. K. B. 130 ; [1901] 1 K. B. 272 ; 83 L. T. 
660 ; 65 J. P. 102— C.A. 

Gas WbrJt*. 

Rex v. St. Nicholas, Gloucester (1783) 1 
Term Rep. 723, n. — k.b. : and Rex v. Hogg 
(1787) 1 Term Rep. 721 ; Cald. 266 ; 1 
R. R. 375 . — k.b., observed upon. 

Tyne Boiler Works Co. v. Longbenton Over- 
seers (1886) 56 L. J. M. C. 8 ; IS Q. B. D. 81, 
94; 55 L. T. 825: 35 W. R. 110; 51 J. P. 
420.— C.A. 

Rex v. Hogg, dad urn adopted. 

Income Tax Commissioners r. Pemsel (1891) 
61 L. J. Q. B. 265 ; [1891] A. C. 53 J. 548 ; C5 
L. T. 621.— H.L. (E.). 

Woodlands. 

Rex v. Mirfield (ISOS) 10 East 219.— k.b., 
applied. 

Fitzhardinge (Lord) c. Prichctt (1867) 36 
L. J. M. 0. 49, 52 ; L. R. 2 Q. B. 135, 142 : 8 
B. k a. 216 ; 15 L. T. 502 ; 15 W. R. 640.— Q.B. 

Rex v. Mirfield, distinguished. 

Reg. v. Abney Park Cemetery Co. (1873) 42 
L. J. M. C. 124, 128 ; L. R. 8 Q. B. 515, 520 : 29 
L. T. 174 ; 21 W. R. 847.— Q.B. 

Blackburn, J. — A different mode lias been 
adopted in the anomalous case of saleable under- 
woods. Me.r v. Mirfield was a case of that kind, 
and the Court held that though such underwoods 
be cut only once in twenty -one years, they were 
Liable to be assessed every year. . . . That prin- 
ciple is quite exceptional, and in the present 
ease [where the question was whether in assessing 
a cemetery cqjnpany, plots of land sold by it. 
during the year could be taken into account] it 
is much better to suppose that what was the 
annual value in one year would bo a guide to the 
probable annual value in another year. 


Rex v. Mirfield, referred to. 

Dashwood v. Magniac (1891) [1891] 3 Ch. 
306 . — chitty, J., affirmed C.A. 

Reg. v. Narberth (North) Inhabitants ( 1 839) 

8 L. J. M. C. 46; 9 k E. 815; 1 

P. & D. — 590. — Q.B.. dicta adopted. 

Fitzhardinsre (Lord) r. Prichett* (1867) 36 

L. J. M. C. 49. 52 : L. 11. 2 Q. B. 135, 143: 8 
B. k S. 216: 15 L. T. 502* 15 W. R. 640.— Q.B. 

Mights connected with Land. 

Colebrooke v. Tickell (1836) 5 L. -1. K. B. 

180; 4 A. & E. 916; 6 X. & M. 483; 2 

II. & W. 23. — K.B., applied. 

Ingram r. Drinkwater (1875) 44 L. J. P. C. 
83* 86 ; 32 L, T. 746.— P.C. 

Reg. V. Neville (1846) 15 L. J. M. C. 33 ; 8 

Q. B. 452. — Q.B., applied. 

Ingram r. Drinkwater (1875) 44 L. J. P. C. 
S3 : 32 L. T. 746.— P.C. 

Reg. v. Thurlstone (1859) 28 L. J. M. C. 

106 ; 1 El. k El. 502 ; 5 Jur. (E.S.) 820 : 

7 W. R. 192. — Q.B., observed upon. « 

Reg. r. Battle Union (1866) L. R. 2 Q. B. 8 ; 
36 L. J. M. C. 1 : 8 B. & S. 12 ; 15 L. T. 180 ; 
15 W. R. 57.— Q.B. 

cocksure - , c.*t. — I f we were dealing with a 
case in which the owner of the soil had reserved 
to himself, upon granting a lease of it, the right 
to take game as against the tenant, or if he had 
by a valid grant severed the right to take game, 
which is otherwise incident to the occupation of 
the soil, and conveyed it to some other person, 
and then after having divested the soil of that 
incident, let the land to a tenant subject to the 
right thus granted, Meg. v. Thurlstone would be 
an authority to show that the occupier is not 
liable to be rated in respect of the annual value 
which arises from the right to take game. If 
that point had now arisen for the first time, I 
confess I should have hesitated in coming to the 
conclusion which the Court arrived at in Meg. v. 
Thurlstone , though I agree that the case is one of 
great difficulty and nicety. — p. 12. 

Reg. v. Thurlstone. commented on. *** 

Reg. v. Rhynmey Rv. (1869) 38 L. J. M. C.- 
75 ; L. R. 4 Q. B. 276 :* 10 B. & 8. 198 ; 17 W. R. 
530.— Q.B. 

MELLOR, J. (for the Court). — Meg. v. Th urlstone , 
in which the value of game reserved was 
deducted from the rate of the occupier of the 
land, has been considered as of somewhat 
doubtful authority. — p. 7S. 

Reg. v. Thurlstone, referred to. 

Kenrick v. Guildsfield Overseers (1879) 49 
L. J. M. C. 27 ; 5 C. P. 1). 41 ; 41 L. T. 624 ; 
28 \V. R. 372. — C.P.P. See extract, infra. 

Hilton and Walkerfield Overseers v. Bowes 

Overseers (1866) 35 L. J. M. O. 137; 

L. R. 1 Q. B. 359 : 13 L. T. 512 ; 1 1 \V. II. 

368 . — Q. B. . (list i mj u ish ed . 

Reg. r. Rhymiiev Rv. (1869) 38 L. -J.M. 0. 75, 
78 T L. R. 4 Q. B. *276*, 281 ; 10 B. & S. 198 ; 17 
W. R. 530.— Q.B. 

Reg. v. Battle Union, Sussex (1866) 36 L, J. 

M. 0. 1 :.L. R. 2 Q. B. 8 ; 8 B. & S. 12 ; 

15 L. T. ISO ; 15 IV. R. 57. — Q.B.. adopted. 

llcg. r. Rhvmnev Ry. (I860) 38 L. J. O*. 75 ; 
L. R. 4 Q. B* 276, 284 : 19 B. k S. 198 ; 1 7 W, R. 
o30. — Q.B. 
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Beg. v. Battle Union, Sussex, distinguished . 
Kenriclc r. Guildsfield Overseers (1879) 49 
L. J. M. C. 27 : 5 C. P. D. 41 : 41 L. T. 624 : 28 
AV. R. 372. — <J,P.D. 

LINDLEY, .T. — ITut it is said that it is not so. 
because, under similar circumstances. It eg. v. 
Battle , Susses*. the right of sporting was held not 
to be severed, but when we look at the authority 
the point does not seem to have been decided. 
The point there decided is that before this Act 
Mrs. Curling might have been rated. In the 
course of the argument the L.C..J. certainly 
describes the right of sporting as separated from 
the occupation, and in the judgment he appears 
to treat the right as severed, though not severed 
as in Beg. v. Thurhtone (supra). That case. Iteg. 
v. Battle, Susse.r, does not appear to me to be 
authority for holding that 'when the ’owner of 
the land demises the right of sporting by an 
irrevocable deed there is no severance. — p. 29. 

Bex v. Churchill (1827)) 4 P>. & 0. 750 : 6 
D. & R. 635; 28 R. R. 473.— K.B., 
0 t observation* adopted. 

Johnson r. Barnes (1873) 42 L. .3. C. P. 259 : 
L. R. S C. P. 527, 532 : 29 L. T. 65. — EX. CH. 

Bexv. New Biver Co. (1813) 1 M. k S. 503 : 
14 R. R. 514. — K.B.. principle adopted. 

Reg. r. L. & N. AV. Ry. (1S74) L. R. 9 Q. B. 
134, 145 : 29 L. T. 910 : 22 AV. R. 263 : S. C. ; 
nom. Reg. r. Bedford Union 43 L. J. M. C. 
81. — Q.B. 

Bex v. New River Co., inapplicable. 

New River Co. r. Hertford Assessment Com- 
mittee (1902) 71 L. J. K. B. 827 ; [1902] 2 K. B. 
597 ; 87 L. T. 360 ; 51 W. R. 49 : 66 J. P. 724.— 
C.A. COLLINS, M.R., MATHEW aild HARDY. 
L.JJ. 

mathew, l.j. — I t was urged that the value to 
the New River Co. of the water passing into the 
channel should be taken into account. The 
intake, it was said, was analogous to the spring 
in Bagiy. Xew River Co., and therefore the sum 
of 3,180?. might properly be treated as the 
annual value of the water passing over the 
intake from the river Lea. But the hypothetical 
tenant would have no right to interfere with the 
flow of water for any other purpose than that of 
measurement. The analogy of the spring Wholly 
failed : for the owners of the spring would have 
no independent right to the water, and the value 
of the water to them would, therefore, be 
properly taken into account. 

New Biver Co. v. Hertford Assessment Com- 
mittee (1901) 70 L. J. K. B. 740 ; [1901] 2 K. B. 
620 ; 85 L. T. 132 : 49 W. R. 619.— RIDLEY and 
BIG-HAM, JJ. ; reversed, (1902) 71 L. J. K. B. 
827 ; [1902] 2 K. B. 597 ; 87 L. T. 360 : 51 W. R. 
49 ; 66 J. P. 724. — C. A. COLLINS, M.R., MATHEW 
and HARDY, L.JJ. 

Burton v. St. Giles' and St. George's Assess- 
ment Committee (1900) 69 L. J. Q. B. 184 ; 
[1900] 1 Q. B. 389 ; 82 L. T. 24 ; 48 W.R. 
222; 64 J. P. 213. — GRANTHAM and 
CHANNELL, JJ. See 

Burton v. St. Giles’s, Bloomsbury, Yestry (1900) 
70 L. J. Q. B. 127 ; [1901] 1 Q. B. 650 ; 84 L. T. 
30 ; 49 W. R. 334 ; 65 J. P. 167.— MATHEW. J. 


Tithes . 

Beg. v. Capel (1840) 12 Ad. & E. 3S2, 412 ; 
9 L. J. M. C. 65 . — q.b. ; and Esdaile v. 
City of London Union (1887) 56 L. J. M. C. 
149 ; 19 Q. B. D. 431 : 57 L. T. 749 ; 35 
W. R. 722 : 51 J. P. 564. See 

Tithe Rent-charge (Rates) Act. 1899 (62 & 63 
Viet. c. 17), s. 1. 

Beg v. Christopherson (1885) 55 L. J. M. O. 

1 : 1(5 Q. B. D. 7 ; 53 L. T. 804 : 34 AV. R. 
86 : 50 J. P. 212. — C.A.. co plained- and 
distinguished. 

Dewsbury Waterworks Board r. Penis tone 
Assessment Committee (1886) 55 L. J. M. C. 121 : 
17 Q. B. D. 3S4 ; 54 L. T. 592 ; 34 AV. R. 622 ; 50 
J. 1\ 644.— C.A. ESHER, M.R.. BOWEN and 
FRY, L.JJ. 

ESHER, m.r. — Then the second point consisted 
in likening this case to Beg. v. Christopherson , 
in which the rector of a parish received an income 
in dependently of tithes. In that case we held that 
it was very much the same thing as if a tenant 
was by other means a rich man ; in such a case 
his riches derived aliunde would not be an 
advantage or a disadvantage to the business which 
he was carrying on : they would be no part of 
the business. Those riches would be a wholly 
independent thing. In the present case the very 
thiivr — the rate in aid — which is to prevent a 
loss in the carrying on of the appellants' business 
is an advantage to the business itself : it is an 
advantage to the land which they are using for 
the purpose of their business. 

Reg. v. Christopherson, referred to. 

Esdaile r. City of London Union (1887) 56 

L. J. M. 0. 149 ; 19 Q. B. D. 431, 436 ; 57 L. T. 
749 ; 35 AAL R. 722 ;. 51 J. P. 564.— C.A. ESHER, 

M. R., LINDLEY aild LOPES, L.JJ. 

Reg. v. Christopherson. Air 

Tithe Rent-charge (Rates) Act, 1899 (62 & 63 
Viet. c. 17), s. 1. 

Reg. v. Goodchild (or Goodchild v. St. John, 
Hackney, Trustees) (1858) 27 L. J. M. C. 
233 : El. Bl. & El. 1 ; 6 AV. R. S00.— Q.B., 
limited. 

AVheeler v. Burmiugton Overseers (1861) 1 
B. & S. 709 : 31 L. J. M. C. 57 ; 8 Jur. (N.s.) 304 : 
5 L. T. 345 ; 10 A\\ R. 57.— Q.B. 

cockbtjrn, c.J. — I agree with my brother, 
Blackburn, that the principle laid down in The 
Hachney and Lumber hurst Tithe Rent” Charges 
(supra, Goodchild v. St.John , Hachney), as to al- 
lowing a deduction in respect of the stipend of a 
curate ought not to be extended. AVhere the 
incumbent, not being in the position of a volun- 
tary pluralist, is so circumstanced that his duties 
cannot be discharged by one man, then there is 
some reason for the exception to the general rule 
but only in such a case ought any part of the 
tithe rent charge to be withdrawn from local 
taxation. — p. 726, 

Beg. v. Goodchild, limited ( as in previous 
case). f 

Lawrence v. Tolleshunt Knights Overseers 
(1862) 2 B. & S. 533 ; 31 L. J. M. O. 148; 10 
AV. R. 620. — Q.B. ' r 

Beg. v. Goodchild, adopted. 

Scriven-witli-Tentergate Overseers v. Fawcctl 
(1863) 32 L. J. M. C. 161 ; 11 AV. R. 689.— Q.B. 
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Reg. v. Goodchild, held overruled. 

Reg. v. Sherford (1867) L. E. 2 Q. B. 503 ; 36 
L. J. M. C. 113 ; 8 B. & S. 596 ; 16 L. T. 663 ; 15 
W. R. 1035. — q.b. 

mellor, J. (for the Court). — Although we 
might have thought that the Hackney Case had 
not been based upon a sound application of the 
true principles of the law of rating, we should 
have thought it unwise to depart from it after it 
had been followed in so many subsequent cases. 
Since then, however, the case of The J Mersey 
Docks (35 L. J. M. G. 1 ; 11 H. L. Cas. 443) has 
been decided by the House of Lords, which, as 
it appears to us, has not only set us free from 
the authority of the Hackney Case but has in 
effect overruled it, by placing the law of rating 
property to the poor rate upon principles entirely 
inconsistent with it. — p. 509. 

Reg. v. Goodchild, observed upofi. 

Reg. v. Rhymney Ry. (1S69) 38 L. J. M. C. 75, 
78 ; L. R. 4 Q. B. 27(5, 283 : 10 B. & S. 198 ; 17 
W. R. 530 . — Q.b. ; Mersey Docks v. Liverpool 
Overseers (1873) 43 L. J. M. 0. 38 ; L. R. 9 
Q. B. S4, 98 : 29 L. T. 454 ; 22 W. R. 184 .— q.b. 

Reg. v. Goodchild, applied. 

St. Asaph ( Dean) v. Llanrhaiadr-yn-Moclmant 
Overseers (1S97) 6.6 L. J. Q. B. 267 ; [1S97] 1 
Q. B. oil ; 76 L. T. 42 : 45 W. R. 374 ; 61 J. P.. 
213. — C.A. ; and see Tithe Rent-charge (Rates) 
Act, 1899 ((52 & 63 Viet. c. 17), s. 1. 

Wheeler v. Burmington Overseers (1860) 29 
L. J. M. O. 175, n. ; 6 Jur. (n.s.) 698 ; 
2 L. T. 171 ; 8 W. R. 412. — q.b., re- 
ferred to. 

Reg. v. Sherford (1867) 3(5 L. J. M. 0. 113; 
L. R. 2 Q. B. 503, 508 : 8 B. & S. 596 ; 16 L. T. 
663 ; 15 W. R. 1035 .— q.b. j 


TtiUs. 

Lewis v. Swansea Overseers (1855) 25 L. J. 
M. 0. 33 ; 5 El. & Bl. 508 ; 1 Jur. (N.s.) 
110S ; 4 W. R. 13. — Q.B., principle 
applied. 

Blyth Harbour Commissioners v. Newsham 
Churchwardens (1894) 63 L. J. M. C.274 ; [1S94] 
2 Q. B. 675 : 9 R. 618 : 71 L. T. 34 ; 59 J. P. 4. 
—C.A. ESHER, M.R., KAY and SMITH, L.JJ. 

Rex v. Bell (1816) 5 M. & S. 221 ; 17 R. R. 
315. — K.B., principle applied. 

London Corporation r. 8t. Sepulchre Over- 
seers (1871) L. R. 7 Q. B. 333, n.— Q.B. 

Rex v. Bell, referred to. 

Bedford (Duke) r. St. Paul’s, Covent, Garden 
(1881) 51 L. J. M. C. 41, 45 ; 45 L. T. (516 ; 30 
W. R. 411 ; 46 J. P. 581.— Q.B.D. 

Rex v. Bell, considered. 

London Corporation v. Greenwich Union 
(1883) 48 L. T. 437 ; 47 J. P. 420.— Q.B,D. 

Roberts v. Aylesbury Overseers (1853) 22 
L. J. M. p. 34 ; 1 El. & Bl. 423 ; 17 Jur. 
236. — Q.B., considered. 

London Corporation r. Greenwich Union 
(1883) 48 L. T.^37 ; 47 J. P. 420.— HUDDLESTON, 
b. and north, jt. . 

Bedford (Duke) v. St. PauPs, Covent Garden 
(1881) 51 L. J. M. C. 41 ; 45 L. T. 616 ; 


30 W. R. 411; 46 J. P. 581.— Q.B.D., 

referred to. 

London Corporation r. Greenwich Union 
(1883) 48 L. T. 437 ; 47 J. P. 420.— HUDDLE- 
STON, B. and NORTH, J. ; Newcastle (Duke) v. 
Worksop Urban Council (1902) 71 L. J. Ch. 
487; [1902] 2 Ch. 145, 160; S6 L. T. 405.— 
FARWELL, J. 

• 

Statutory Exemptions. 

Mitchell v. Fordham (1827) 5 L. J. (o.s.) 
M. C. 79 ; 6 B. A C. 274 ; 9 D.&R. 335. 
— K.B.. applied. 

Rex v. London Gas Light Co. (1S28) (5 

L. J. (o.S.) M. C. 113 ; 8 B. & C. 54 ; 2 

M. »& Ry. 12. — k.b. 

Rex v. London Gasligiht and Coke Co., 

applied. 

Sion College v. London Corporation (1901) 
70 L. J. K. B. 369 ; [1901] 1 Q. B. 617 ; S4 L. T. 
133 : 49 W. R. 361 ; 65 J. P. 324.— C.A. : and 
Cork (Earl) r. Cork County Council [1903] 2 
Ir. R. 490, 497.— K.B.D. 

4. Proceedings. 

Att.-Gen. v. Heelis (1S24) 2 L. J. (o.s.) Ch. 
189 ; 2 Sim. & S. 67 ; 25 R. R. 153. — V.-C., 
adopted. 

Goodman v. Saltash Corporation (1882) 52 
L. J. Q. B. 193, 197 ; 7 App. Cas. 633, 642 ; 4S 
L. T. 239 ; 31 W. R. 293 ; 47 J. P. 276.— H.L. (e.) ; 
Att.-Gen. i\ Dartmouth Corporation (1883) 48 
L. T. 933.— CHITTY, J. 

Att.-Gen v. Heelis, referred to. 

St. Botolph (without Bisliopsgate) Estates, 
In re (1S87) 56 L. J. Ch. 691 ; 35 Ch. D. 142, 
150 ; 56 L. T. 884 ; 35 W. R. 688.— north, j.; 
Webster v. Southey (1887) 56 L. J. Ch. 785 ; 36 
Ch. D. 9, 22 ; 56 L. T. 879 ; 35 W. R. 622 ; 52 
J. P. 36 —KAY, J. 

Att.-Gen. v. Heelis, adopted. 

Christchurch Inclosure Act, In re (1888) 57 
L. J. Ch. 564 ; 38 Ch. D. 520, 531 ; 58 L. 1LB27. 
—C.A. ^ 

Att.-Gen. v. Heelis, referred to. 

Income Tax Commissioners r. Pemsel (1S91) 
61 L. J. Q. B. 265 ; [1891] A. C. 531 ; 65 L. T. 
621 ; 55 J. P. 805.— H.L. (E.). 

Lamplugh v. Horton (1889) 58 L. J. Q. B. 
279 ; 22 Q. B. D. 452 ; 37 W. R. 422 ; 53 
J. P. 389. — C.A. See noio 
Tithe Act, 1891 (54 & 55 Viet. c. 8), s. 6 (1). 

Richards v. Kidderminster Overseers (1896) 
65 L. J. Ch. 502 ; [1896] 2 Ch. 212 ; 74 
L. T. 4S3 ; 44 W. R. 505.— NORTH, J., 
distinguished. 

Marriage, Heave & Co., In re (1896) 65 L. J. 
Ch. 839; [1896] 2 Ch. 663 ; 75 L. T. 169 ; 45 
W. R. 42 ; 60 J. P. 805.— C.A. 

RIGBY, L.J. — In the case before north, .t. 
[Rkihards v. Kidderminster Overseers ) it was 
held that sect. 16 applied ; that there had been a 
change of occupation. We have nothing to do 
with that case at all. It is a case absolutely 
different from the present. It was a case in 
which on the terms of a deed — it may be similar 
to that which exists in this case ; but the deed in 
this case has nothing to do with the point— but 
on the terms of a deed before him, and relying 
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at any rate upon one particular part of that deed, 
the company were to remain in possession until 
a certain event, and upon that event possession 
was given up. He held perfectly rightly in that 
case that there ^as a change of occupation with 
the necessary result. True it is that in that 
case there are some words which seem to say 
that the case of a distress under these statutes 
falls within the same principle as the case of an 
execution. I do not Know whether the matter 
was argued or not before North, J. It was not 
in the least necessary to hold anything of the 
kind, for as has been pointed out, there was an 
actual conveyance of the goods — an assignment 
of the goods — to other persons, and that was 
relied upon. At any rate if these words are 
treated as a considered judgment with reference 
to the position of overseers and thejr right to 
distrain un<ier these Acts, we are constrained to 
say that, in our opinion, that cannot be supported. 
— p. 845. 

Richards v. Kidderminster Overseers. See 

Pref rential Payments in Bankruptcy Amend- 
ment Act, 1897 (60 & 61 Viet. c. 19). 

Beg. v. Kent JJ. (1867) 16 L. T. 672.— 

^ bail court, explained. 

Beg. v. London JJ., Bayne, Ex parte (1899) 
68 L. J. Q. B. 383 ; [1S99] 1 Q. B. 532 ; 80 

L. T. 286 ; 47 W. E. 316 ; 63 J. P. 388.— 
LAWRANCE and CHANNELL, JJ. 

channell, J. (for the Court). — That was an 
appeal under 17 Geo. 2, c. 38, s. 7 ; and it only 
decided that there could be no appeal under 
that section on grounds applicable to an appeal 
against the rate. The decision was not that no 
appeal lay under that section where the distress 
was in the place of assessment, and it does not 
seem to us that either judge thought that was so. 

Beg. v. Kingston-upon-Thames JJ. (1S5S) 
27 L. .J. M. C. 199 ; El. Bl. & El. 256 ; 4 
Jur. (N.S.) 758 ; 6 W. B. 551.— Q.B., 
applied. 

Bates v. Plumstead Overseers (1S95) 64 L. J. 

M. C. 127 ; 72 L. T. 393 ; 59 J. P. 118.— WILLS 
and WRIGHT, JJ. 

'Itog. (or Manchester Overseers) v. Headlam 
(1888) 57 L. J. M. C. 89 ; 21 Q.B. D. 96 ; 
52 J. P. 517.— WILLS and GRANTHAM, 
JJ., considered. 

New Ptoss Union v. Byrne (1892) 30 L. B. Ir. 
160. — Q.B.D, 

Beg. (or Manchester Overseers) v. Headlam, 

referred to. 

Westminster Corporation v. Army and Navy 
Co-operative Supply Association (1902) 71 L. J. 
K. B. 546 ; [1902] 2 K. B. 125 ; 87 L. T. 78 ; 
50 W. B. 631.— K.B.D. 

Batkin, In re (1856) 25 L. J. M. C. 126. — 
BAIL COURT, applied . 

Edney v. Smallbones (1S69) 21 L. T. 506. — 
SIR R. PHILLIMORE. 

Beg. V. Price (1880) 49 L. J. M. C. 49 ; 5 
Q. B. D. 300 ; 42 L. T. 439 ; 28 W. R. 
615 ; 44 J. P. 248.— Q.B.D., referred to f 

Beg. v. London Corporation (1887) 57 L. T. 
491.— Coleridge, c.j. and DENMAN, J. ; Allen 
(Elizabeth), In re (1894) 63 L. J. 3VI. C. 267 ; 
[1894] 2 Q. B. 924 ; 43 W. B. 141.-Q.B.D. ; and 
Southwark and Vauxhall Water Co. v. Hampton 
Urban Council (1898) [1S99] 1 Q. B. 273: 47 
W. B. 177 ; 63 J. P. 100.— C.A. 


Peppercorn v. Hofman (or Hopman) (1843) 
12 L. J. Ex. 270 ; 9 M. & W. 618.— EX., 
applied. 

Dillon v. O’Brien (1887) 2 L. B. Ir. 300 ; 16 
Cox C. C. 245 .— ex. ch. 

Stevens v. Evans (1761) 1 W. Bl. 284 ; 2 
Burr. 1152. — K.B., referred to. 

Danby r. Watson (1877) 46 L. J. M. C. 179, 
181 ; 36 L. T. 412 ; 25 W. B. 464.— C.P.D. 

Bex v. Benn (1795) 6 Term Bep. 198. — k.b., 
and Harper v. Carr (1797) 7 Term Bep. 
270 ; 4 B. B. 440. — K.B., referred to. 
Bonaker v. Evans (1850) 20 L. J. Q. B. 137 ; 
16 Q. B. 163 ; 15 Jur. 460.— EX. CH. 

Novello v. Toogood (1823) 1 L. J. (o.s.) 
K. B. 181 ; 1 B. & C. 554 ; 2 D. & R. 833 ; 
25 B. R. 507. — k.b., discussed and applied. 
Parkinson v. Potter (1885) 55 L. J. Q. B. 153 ; 
16 Q. B. D. 152 ; 53 L. T. 818 ; 34 W. B. 215 ; 
50 J. P. 470.— MATHEW and WILLS, JJ. 

Milward v. Caffin (1780) 2 W. Bl. 1330.— 
C.P., questioned on one point. 

Harper v. Carr (1797) 7 T. B. 270 ; 4 R. B. 
440.— K.B. 

Milward v. Caffin, followed. 

Bristol Overseers r. Wait (1834) 1 A. & E. 
264; 3 N. & M. 359 : 3 L. J. M. C. 71.— K.B. 

Milward v. Caffin, applied. 

Charleton v. Alwav (1840) 9 L. J. Q. B. 237 ; 
11 A. & E. 993 ; 3 P. & D. SIS.— Q.B. ; Luton 
Local Board r. Davis (1S60) 2 El. & El. 678 ; 
29 L. J. M. C. 173 ; 6 Jur. (n.s.) 580 ; 2 L. T. 
172 ; 8 W. E. 411.— Q.B. ; and Rhymney By. r. 
Price (1S67) 16 L. T. 394.— Q.B. 

Milward v. Caffin, referred to. 

Beg. v. Hannam (1S86) 34 W. B. 355. — C.A. 

Milward v. Caffin, observed- upon. 

Beg. (or Manchester Overseers) v. Headlam 
(188S) 57 L. J. M. C, 89 ; 21 Q. B. D. 96 ; 52 
J. P. 517.— WILLS and GRANTHAM, JJ. 

WILLS, J. (for the Court). — The description in 
the rate (in the above case) could not be satisfied 
without including something which the person 
rated did not occupy, and the rate was therefore 
bad. 

Milward v. Caffin, discussed and applied. 
New Boss Union v. Byrne (1892) 80 L. B. Ir. 
160. -Q.B.D. 

Sabourin v. Marshall (1832) 3 B. & Ad. 440. 
— K.B., applied. 

Rhymney By. v. Price (1867) 16 L. T. 394, 
395.— Q.B. 

Weaver v. Price (1833) 1 L. J. M. O. 90 ; 3 
B. & Ad. 409.— K.B., referred to. 

Bristol Overseers c. Wait (1*834 ). — k.b. (infra). 

Weaver v. Price, distinguished. 

Allen v. Sharp (1S4S) 17 L. J. Ex. 209 ; 2 Ex. 
352.— ex. 

Bristol Overseers v. Wait (1834) 3 L. J. 
M. C. 71 ; 1 A. & E. 2& ; S N. & M.' 
359. — K.B., applied. 

Rhymney By. r. Price (1867) 16 L. T. 394. — 

Q.B. 



2783 


RATES AND RATING. 


2784 


Bristol Overseers v. Wait, discussed. 

Beg. (or Manchester Overseers) r. Headlam 
(1888) 57 L. J. M. 0. 89 ; 21 Q. B. D. 96, 100 : 
52 J. P. 517.— WILLS and Grantham, jj. 

Bristol Overseers v. Wait, adopted. 

Baglan Bay Tin Plate Co. v. John (1895) 72 
L. T. 805.— Charles and WRIGHT, JJ. 

Beg. v. Bradshaw (I860) 29 L. J. M. 0. 176 ; 
2 EL. & El. 886; 6 Jur. (N.S.) 629; 8 
AV. K. 485. — Q.B., approved. 

Reg. v. Ilanuam (1886) 84 W. R. 355. — C.A. 

Beg. v. Bradshaw, applied. 

Baglan Bay Tin Plate Go. r. John (1895) 72 
L. T. 805.— CHARLES and WRIGHT. JJ. 


! Walsall Overseers v. L. & N. W. By., 

applied . 

Illingworth t. Bulmer East Highway Board 
(18S4) 53 L. J. M. C. 60 : 32 W. R. 451,— 
C.A. (see extract, ante, vol. i., col.^ *3) ; Hoi- 
born Union r. Chertsey Uninn (1885) ->4 L. J. 
M. G. 137 : 15 Q. B. D. 76, 79 : 53 L. T. 656 ; 
33 W. R. 60S ; 50 J. P. 36.— C.A. brett, M.R.. 
baggallai and bowen, L.JJ. ; Russell, In re 
(1888) 22 L. R. Ir. 487, 496. -2-EX. D. 

Walsall Overseers v. L. & N. W. By., dictum 
adopted. 

Cox c. Hakes (1890) 60 L. J. Q. B. 89: 15 
App. Gas. 506, 541 ; 63 L. T. 392 ; 39 W.B. 145; 
17 Gox G. C. 158 ; 54 J. F. 820.— H.L. (E.). 


L. & N. W. By. v. Bedford (1852) 17 
Q. B. 978. — Q.B followed. 

Leicester Waterworks Co. v. Cropstoue Over- 
seers (IS 75) 44 L. J. M. 0. 92 ; 32 L. T. 
507.— Q.B. 

Beg. v. L. & N. W. By. (or Sutton Coldfield 
Overseers) (1874) 43 L. J. M. O. 57 ; 
L. R. 9 Q. B. 153: 29 L. T. 840; 22 
W. R. 324. — Q.B., applied. 

L. & N. AV. Ry. v. Irthlingborongh Church- 
wardens (187(5) 35 L. T. 327. — Q.B.D. 


Walsall Overseers v. L. &. N. W. By., referred 
to. 

Kent Conntv Council, In re and Ex parte (1891) 
60 L. J. Q. B. 485 ; [1891] 1 Q. B- 725 ; 65 L. T. 
213 ; 39 W. R. 465 : 55 J. P. 647.— C.A. HALS- 
BURY, L.C., ESHER, M.R. and FRY. L.J. : Knight 
v. The Tabernacle Permanent Building Society 
(1892) 41 W. II. 35.— C.A. ESHER, M.R., BOWEN 
and fry, L.JJ. : Barnardo r. Ford, Gossage's 
Case (1892) 6i L. J. Q. B. 728 : [1892] A. 0. 326 ; 
1 R. 17 : 67 L. T. 1 ; 41 AV. R. 333 ; 56 J. P. 629. 

— H.L. (E.). 


Beg. v. L. & 3ST. W. By. (1877) 46 L. J. M. C«i 
102. — Q.B.D. , applied. 

Monmouth Corporation r. Monmouth Over- 
seers (1878) 38 L. T. 612, 618.— C.P.D. 

Beg. v. I. & N. W. By. (supra, q.b.d.) ; 
affirmed, /torn. Beg. v. Walsall Overseers, 47 
L. J. Q. B. 711 ; 3 Q. B. D. 457 ; 38 L. T. 665 ; 26 
AV. R. 705.— C.A. BRAMWELL and COTTON, L.JJ. 
dissenting ; the latter decision reversed nom. 
Walsall Overseers v. L. & N. W. By. (1S78) 48 
L. J. Q. B. (55 ; 4 App. Cas. 30 ; 39 L. T. 453 ; 

27 A V. R.189.— H.L. (E.). ■* 

Walsall Overseers y. L. & N. W. By. (supra. 
in H.L.), distinguished. 

Reg. (or Hinton) r.* Swindon New Town Local 
Board (1880) 49 L. J. Q. B. 522 ;• 42 L. T. 614 : 

28 W. R. SO ; 44 J. P. 505.— C.A. 

cotton, L.J. (for the Court). — There the 
Divisional Court had given leave to appeal ; 
there the Divisional Court was held to he 
exercising an original and not merely a consulta- 
tive jurisdiction ; and the facts of the case "were 
held to bring it within sect. 19 (4) and not within 
sect. 45 of the Judicature Act. Can that be said 
to be the case here ? We think not. In the 
present case the Q. B. I). was not exercising 
its wcll-kn< >wii jurisdiction of supervising 
the orders of inferior Courts, but the case came 
before that Division as it were by accident : that 
is, the case could under sub-sect. 7 of sect. 269 
of the Public Health Act, 1875, have been heard 
and decided in any of the Common Law 
Divisional Courts, so that this case was an 
appeal from an inferior Court within sect. 45 of 
the Judicature Act. It was therefore au appeal 
to the High Court ; it has been determined in 
one of the Divisional Courts of the High Court, 
and the determination of such an appeal by such 
a Court is by t3e statute final, unless special 
leave to appeal is given. No such leave has been 
given in this case . . . and this appeal must on 
that ground be dismissed. — p. 523. 


Walsall Overseers v. L. & N. W. By., applied. 
Harvey v. Copeland (1892) 32 L. R. Ir. 419, 
429. — C.A.; Reg. r. Sheehan [1898] 2 Ir. R. 683. — 
q.b.d. ; Reg. r. Irish Land Commission [1899] 2 
Ir. R. 399— O.A. 


Rex v. Sussex JJ. (1812) 15 East 206; 13 
R. R. 447.— k.b., adopted. 

Reg. i\ Surrey JJ. (1880) 50 Jj. J. M. G. 10, 15 ; 
6 Q. B. D. 100, 109.— manisty and BOWEN, JJ. 


Beg. v. Biggleswade Union (1869) 21 L. T. 
494. — C.P., adopted. 

Liverpool United Gas Light Co. e. Everton 
Overseers (1871) L. R. 6 C. P. 414, 419 ; 40 LJ. 
M. C. 104, 107 ; 23 L. T. 813 : 19 W. R. 41*£~ 
c.P. ; Reg. (or Williams) <*. Bedminster Union 
(1876) 45 L. J. M. C. 117 ; 1 Q. B. D. 503 ; 34 
L. T. 795.— q.b.d. 


Liverpool United Gas Co. v. Everton Over- 
seers (1871) 40 L. J. M. C. 104 : L. R. 
6 C. P. 414 ; 23 L. T. S13 : 19 W. R. 412.— 
C.P., considered. 

Reg. v. Surrey JJ. (1880) 50 L. J. M. C. 10 ; 6 
Q. B. D. 100, 107.— manisty and BOWEN, JJ. 


Liverpool United Gas Co. v. Everton Over- 
seers, discussed and- applied. 

Reg. r. Longe (1897) 66 L. J. Q. B. 278. — 
AV RIGHT and BRUCE, JJ. 


Liverpool United Gas Light Co. v. Everton 
Overseers, referred to. 

Reg. v. De Grey (1900) 69 L. J. Q. B. 341 ; 
[1900] 1 Q. B. 521 ; 82 L. T. 324 ; 48 W.R. 348 ; 
64 J. P. 375. — CHANNELL and BUCRNILL, JJ, 
Sec ext met infra. 


Beg. v. Kent JJ., L. C. & D. By.. Ex parte 

(1899) 80 L. T. 622. — Q.B.D., not- followed . 
Reg. v. Dc Grey ; King’s Lynn Docks Co., Ex 
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parte (1^00) 69 L. J. Q, B. 341 : [1900] 1 Q. B. 
521 ;*S2 L. T. 324 ; 48 W. E. 348 ; 64 J. P. 375.— 
CHANNELL and BUCKNILL, JJ. 

CHANNELL, J. — The real question is whether 
the dec ; sion oi> Darling, J. and myself in Beg. v. 
Kent JJ., was right. In the present case the 
rule was obtained before Darling. J. and myself, 
and I think that I have his authority, from -what 
passed then, to say. that he would concur in the 
view I am about, to express. In Beg. v. Kent JJ., 
two points were decided. . . '. The second point 
decided in that case was that in an appeal from 
a poor rate the service of proper notice was a 
condition precedent to the appeal being heard or 
entertained. The decision upon that point was 
given per incur iam. It was in fact a mistake, 
it arose from our attention not having *been 
called to the fact that there is a difference in 
this respect between an appeal from a poor rate 
under the Act of Geo. II. [the Poor Belief Act, 
1743] and other appeals, and that in the case of 
poor rates, by what Erie, J. called an established 
malpractice, the appeal must be respited, al- 
though the proper notices have not been given. 
We, by mistake, referred to Reg. v. Eyre [1857 ; 
26 L. J. JV1. C. 125], which is not in point-. By 
a curious coincidence Beg. v. Eyre is reported 
three times in the same volume, and we appear 
to have referred to the report at p. 125 of vol. 26 
of the “ Law Journal Reports” (Common Law), 
which had nothing to do with the case before us, 
although the reports at pp. 14 and 121 were 
relevant. Under these circumstances we are 
not bound by Beg. v. Kent JJ. Nor. in my 
opinion, would any other judges he bound to 
follow the decision in that case. It would be 
apparent to them that the three strong decisions 
in Shrewsbury By. v. Leominster Overseer* (1857, 
21 J. P. 149) : JJrerpool United Gas Co. v. 
Everton (1871 ; 40 L. J. M. C. 104 ; L. R. 6 C. P. 
414) ; and Beg. v. Surrey JJ. (1880 : 50 L. J. 
M. C. 10 ; 6 Q. B. D. 100), were not drawn to our 
attention, and 1 therefore think that they would 
hold themselves not bound by the decision ; and 
whether that is so or not, I think it clear that I 
ayjat liberty to say that I am not bound by it. 
ThaS being so, the Recorder had, in my opinion, 
jurisdiction to entertain .and was bound to enter- 
tain the appeals, even if the proper notices were 
not given. No specific application was made to 
him to enter and respite the appeals, and in 
many cases that omission would be fatal and a 
ground for refusing a ‘mandamus. But in the 
present case the application was unnecessary, as 
it had been expressly held in Bey. v. Kent JJ., 
that the appeals could not be entertained, and 
that an application to respite must be refused. It 
might be possible to distinguish Beg. v. Kent JJ., 
on the ground that it -was a decision under 
sect. 52 of the Local Government Act, 1894, and 
that that section refers to a transfer under the 
Act and not under an order of the Local Govern- 
ment Board. But I prefer to hold that our 
decision upon the second point in that case 
was wrong, and that, therefore, the mandamus j 
must go. — p. 343. 

Reg. v. G. W. Ry. (1869) 38 L. J. M. C. 89 ; 

L. E. 4 Q. B. 323 ; 10 B. & S. 318 ; 20 L. T. 

481 ; 17 W. R. 670. — Q.B., observed upon 

and distinguished. 

Reg. e. Wiltshire JJ. (1879) 48 L. J. 1VL C. 
142; 4 Q. B. D. 326; 40 L. T. 6S1. — COCK- 
BTJRN, C.J. and LOPES, J. 


Reg. v. G. W. Ry., questioned. 

Keg. v. Denbighshire JJ. (1885) 15 Q. B. D. 451; 
54 L. J. M. O. 142 ; 53 L. T. 389 ; 33 W. E. 784. 

Coleridge, C.J. — But that case (Beg. v. 
Great Western Railway) has come under the 
consideration of two Courts subsequently, of 
one in June, 1871, and of the other in May, 1879, 
before the late Lord Chief Justice, and Lopes, J. 
In both these cases Bey. v. Great Western Rail- 
way was apparently brought to the attention of 
the Court, and the Court- in both cases considered 
and dealt with that case, and, as it appears to me 
j — I do not like to say overruled it, hut — intima- 
ted a very grave doubt- whether it was right- .. . 

1 think the two later cases rightly pointed out 
the construction w r e are now putting on the 
enactment as the true one. It is enough if the . 
rate is made in conformity with the list which 
exists, and the appellant, prior to appealing 
against the rate, lias applied to the assessment 
committee, and not- got the relief he deems just. 
— p. 455. 

ma-thew, j. to the same effect. 

Reg. v. G. W. Ry., applied. 

Rex v. Essex JJ. (1901) 71 L. J. K. B. 148 ; 
[1902] 1 K. B. 180 : 85 L. T. 678 ; 50 W. R. 188 ; 
66 J. R. 261. — ALVERSTONE. C.J., DARLING and 
CHANNELL, JJ. 

* Reg. v. Derbyshire JJ. (1871) 25 L. T. 43 ; 
19 W. E. 934. — bail court; Reg. v. 
Wiltshire JJ. (1879) 48 L. J. M. C. 142; 4 
Q. B. D. 326 ; 40 L. T. 681. — Q.B.D., 
followed. 

Eeg. v. Denbighshire JJ. (1S85) 54 L. J. M. 0. 
142 ; 15 Q. B. D. 451 ; 53 L. T. 389 ; 33 W. R. 
7S4.— COLERIDGE, C.J. and At AT HEW, J. 

Reg. v. Derbyshire JJ. and Reg. v. Wilt- 
shire JJ., distin ym shed. 

Rex r. Essex JJ. (1901) 71 L. J. K. B. 148 ; 
[1902] 1 K. B. 180 : 8p L. T. 678 ; 50 W. R. 188 ; 
66 J. ?. 261. — LORD ALVERSTONE, C.J.,pARLING 
and CHANNELL, JJ. 

Reg. V. Denbighshire JJ. (1S85) 54 L. J. 
M. C. 142 ; 15 Q. B. D. 451 ; 53 L. T. 389 ; 
33 W. R. 784. — Coleridge, C.J. and 
mathew, J.. inapplicable . 

Eeg. -i% Essex JJ. (1894) 64 L. J. M. C. 39; 
[1895] 1 Q. B. 38 ; 71 L. T. S32 ; 43 W. R. 183 ; 
59 J. P. 68; 14 E. 90.— C. A. ESHER, M.R., 
LOPES and RIGBY, L.J J. 

rigby, L.J. — Then it is said that in Reg. v. 
Denbighshire JJ., it was laid down that to 
go before the assessment committee once was 
a sufficient compliance with the statutory con- 
dition precedent which is found in sect. 1 [of the 
Union Assessment Committee Amendment Act, 
1864], Supposing that is so how does it affect 
this case ? We should be holding in direct- 
contradiction to what appears to be the fact 
if we were to hold that the conditions of sect. 2 
had been complied with. 

Reg. v. Denbighshire JJ., distinguished. 

Rex r. Essex JJ. (1901) 71 L. J. K. B. 148 ; 
[1902] 1 K. B. ISO ; 85 L. T. 678 : 50 W. R. 188 ; 
66 J. P. 261. — LORD ALVERSTONE, C.J., DARLING 
and CHANNELL, JJ. 

r 

Rex v. Newbury (1791) 4 Term Eep. 475. — 
K.E., adopted . 

Reg. r. Surrey JJ. (1892) 61 L. J. M. V. 200 ; 
[1S92] 2 Q. B. 719 ; 67 I.. T. 266 ; 41 W. R. 79 ; 
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17 Cox C. C. 547 ; 56 J. P. 742. — COLERIDGE, 
C. J. and CAVE, J. 

Bex v. Brooke (1829) 8 L. J. (o.s.) M. C. 38 : 
9 B. & C. 915 ; 4 M. & Ry. 719. — K.B.. 
distin gvi shed. 

Reg. r. Kent JJ. (1870) 40 L. J. M. C. 76, 79 : 
L. R. 6. Q. B. 132, 137 : 19 W. R. 205 .— q.b. 

Beg. y. Cambridgeshire JJ. (1850) ] L. M. 
&P. 47 ; 19 L. J. M. C. 130 ; 4 New-Sess. 
Cas. 87. — BAIL COURT, questioned. 

Reg. v. Kent JJ. (1870) L. R. 6 Q. ]>. 132 : 40 

L. J. M. C. 76 ; 19 W. R. 205.— Q.B. 

COCKBURN, C.J.— No doubt Sir William Erie 

in this case seems to have held, that where there 
was an appeal on the ground that several persons 
were under-rated, and some had had notice and 
some not, it was not competent to the appellant 
to abandon his appeal as to some and go on as 
to the others. It is difficult to understand or 
maintain such a proposition ; and, with the 
greatest respect to Sir William Erie, I cannot 
assent to such a doctrine, I cannot but think that 
learned judge for once must have been wrong. 
— p. 136. 

Rex v. Wilts JJ. (1828) 6 L. J. (o.s.) M. C. 
97 ; 8 B. & C. 380: 2 M .As Ry..40L— K.B.. 
adopted.-. 

Reg. v. Surrey JJ. (1880) 50 L. J. M. 0. 10, 15 : 
0 Q. B. D. 100, 109. — MANISTY and BOWEN, JJ. 

Beg. y. Eyre (1857) 26 L. J. M. C. 121 : 
7 El. k Bl. 609 ; 3 Jur. (N.S.) 910 ; 5 W. R. 
532.— Q.B. , adopted. 

Reg. v. Surrey JJ. (1880) 50 L. J. M. C. 10, 15 ; 
6 Q. B. D. 100, 109.— MANISTY and BOWEN, JJ. 
Beg. v. Eyre, considered. 

Reg. r. De Grey, King’s Lynn Docks Co., 
Ex parte (1900) 69 L. J. Q. B. 341 : [1900] 1 
Q. B. 521 ; 82 L. T. 324 ; 48 W. R. 348 ; 64 J. P. 
375 CHANNELL and BUCKNILL, JJ. See extract, 
supra, col. 27S5. % 

Beg. -v. Aylegford (or North Aylesford) 
Guardians (1872), 37 J. T. 148.-Q.B., 
explained. 

Clark r. Fisherton-Angar Overseers (or Alcler- 
bury Union) (1880) 6 Q. B. D. 139 ; 50 L. J. 

M. O. 33 ; 29 W. R. 334 ; 45 J. P. 358.— Q.B.D. 
FIELD, J. — As for He.fi. v. Sort A Aylesford 

Union, when you look into it, all that the Court 
decide is, that in their judgment the question 
went, not to show what was the value of the 
hereditaments to let, but what the particular 
mode of carrying on the business by the appel- 
lant was, and whether this particular and per- 
sonal mode of carrying on the business ought 
to increase the amount of the rate. — p. 143. 
Dodds v. South Shields Assessment Com- 
mittee (1895) 64 L. J. Q. B. 508 : [1895] 
2 Q. B. 133 ; 72 L. T. 645 ; 14 R. 422 ; 
43 W. R. 532 ; 59 J. P. 452. — c. A. , principle 
applied. 

L. O. C. and City of London Brewery Co., In re 
(1897) 67 L. J. Q. B. 382 ; [1898] 1 Q. B. 387 ; 
77 L. T. 463 ; 61 J. P. 808.—* WRIGHT and 
KENNEDY, JJ. 

Dodds v. South Shields Assessment Com- 
mittee, explained. 

Cartwright i\ Siulcoates Union (1900) 69 L. J. 
Q. B. 403 ; [1900] A. C. 150 ; 82 L. T. 157 ; 48 
W. R. 394 ; 64 J. P. 229.— H.L. (e.). 

[The distinction referred to in the above case 
between exceptional and ordinary cases involves 


no principle of law, though it may be a convenient 
rule of practice.] 

Dodds v. South Shields Assessment Commit- 
tee, referred to. «, **> 

Bradford-on-Avon Union v. White (189S) 
[1898] 2 Q. B. 630. — Q.B.D. ; and Mersey Docks 
and Harbour Board r. Birkenhead Assessment 
Committee (1899) 69 L. J. Q. B. 260: [1900] 

1 Q. B. 143, 150 ? 81 L. T. 798.— C. A. 

Beg. .v. Huntley (1854) 23 L. J. M. C. 106 : 
3 El. & Bl. 172 ; 2 C. L. R. 246 : 18 Jur. 
745 . — q.b.. followed. 

Gay r. Mathews (1863) 33 L. J. M. C. 14 : 
4 B. ic S. 425 : 9 Jur. (N.S.) 716 ; 8 L. T. 674 : 11 
W. R. 922. — EX. CH. 

Beg. v. Cambridge (Recorder) (1858) 27 
L. J. M: C. 160 ; 8 El. & Bl. 637 ; 4 Jur. 
(N.S.) 334 ; 6 W. R. 80.— Q.B., dis~ 
tin finished. 

Colonial Bank of Australasia r. Willan (1874) 
43 L. J. P. C. 39 : L. R. o P. C. 417. 443 ; 30 
L. T. 237 ; 22 W. R. 516.— P.C. 

Beg. v. Cambridge (Recorder), principle 
reeoqnised. 

Reg. i\ Warrant (1887) 57 L. J. M. C. 17 : 20 
Q. B. D. 58, 61 ; 57 L. T. 880 ; 36 W. R. 1S4 : 52 
J. P. 116. — STEPHEN and CHARLES, JJ. 

Leicester Waterworks Co. v. Barrow-on- 
Soar Union (1878) 48 L. J. M. C. 41 ; 4 
Q. B. D. IS ; 39 L. T. 624 ; 27 W. R. 364. 
— Q.B.D., adopted. 

Eaton r. Basker (1880) 50 L. J. Q. B. 194 ; 6 
Q. B. D. 201 ; 44 L. T, 61 .— Stephen. J. ; 
affirmed- in part , reversed in part, (1881) 50 L. J. 
Q. B. 444 ; 7 Q. B. D. 529 ; 44 L. T. 703.— C.A. 

Beg. v. Yorkshire (W.R.) JJ. (1S65) 34 
L. J. M. C. 142 ; 6 B. & S. 531 ; 12 Jur. 
(N.S.) 162. — Q.B.. referred to. 

West London Extension Ry. r. Fulham 
Union (1870) L. R. 5 Q. B. 361, 363 ; 39 L. J. 
Q. B. 178 ; 22 L. T. 523.— Q.B. 

Reg. v. Yorkshire (W.R.) JJ., applied. 

Reg. r. Middlesex JJ. (1871) 40 L. J. M. CL 
109 ; L. R. 6 Q. B. 220, 222 ; 24 L. T. 131 *±9 
W. R. 744.— Q.B. 

5. County Rates. 

Reg. v. East Looe (1862) 31 L. J. M. C. 
245 ; 3 B. & S. 20 ; 8 Jur. (N.S.) 1128 ; 6 
L. T. 748 ; 10 W. R. 866.— Q.B., followed. 
Reg. v. Dover (Recorder) (1884) 32 W. R. 876 ; 
49 J. P. S6. — day and smith, jj. 

Beg. v. Essex Inhabitants (1792) 4 Term 
Rep. 591 ; 2 R. R. 470. — K.B., applied. 
Wildes r. Russell (1866) 35 L. J. M. C. 241 ; 
L. R. 1 C. P. 722, 738 ; 16 L. T. 478 ; 12 Jur. 
(N.S.) 645 ; 14 W. R. 796.— C.P. ; Reg. r. White 
(or Sibly, Ex parte) (1884) 54 L. J. M. C. 23 ; 
14 Q. B. D. 358 ; 52 L. T. 116 ; 33 W. R. 248 ; 
49 J. P. 294.— C.A. 

Beg. v. Essex Inhabitants, inapplicable. 
Reg. v. Glamorgan County Council (1899) 68 
L. J. Q. B. 1047 ; [1899] 2 Q. B. 536 ; 81 L. T. 
372 ; 48 W. R. 112 ; 64 J. P. 115.— C.A. 

Bex v. Staffordshire JJ. (1837) 6 L. J. M. C. 
65 ; 6 A. & E. 84 ; 1 N. & P. 260.— K.B., 
adopted . 

Mutter v. Eastern and Midlands Ry. (1888) 
57 L. J. Oh. 615 ; 3S Ch. D. 92, 106 ; 59 L. T. 
117; 36 W. R. 401.— C.A. 
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Whitfield, Ex parte (1742) 2 Atk. 315, 
referred to. 

Salisbury (Marquis) and Ecclesiastical Com- 
missioners, In re (1876) 45 L. J. Oh. 250 ; 2 Ch. 
D. 29, 41 ; 34 L. T. 5 ; 24 W. B. 380.— C.A. 

Fripp v. Chajfd By. (1853) 22 L. J. Oh. 
1084 ; 11 Hare 241 ; 1 Eq. B. 503 : 17 1 
Jur. 887 ; 1 W. R. 477.-V.-C., followed. 

Griffin v. Bishop’s Castle By. (1867) 16 L. T. 
345 ; 15 W. 11. 1058.— WOOD, V.-C. 

Barton v. Rock (1856) 22 Bcav. 81. 376. — 
it.r. See 

Court of Probate Act, 1S57 (20 & 21* Viet, 
c. 77), ss. 70, 71. * 

Barton v. Bock, distinguished. 

Grimston r. Timms (1S70) 22 L. T. 646 ; 18 
W. R. 747.— malins, v.-c. 

Spurgin v. White (1860) 2 Giff. 473 ; 7 Jur. 
(N.S.) 15 ; 3 L. T. 609 ; 9 W. B. 266.— 
V.-C., followed. 

Collison v. Warren (1901) 70 L. J. Ch. 382 ; 
[1901] 1 Ch. S12 : 84 L. T. 482.— BUCKLEY, J. ; 
affirmed, O.A, 

Sargant v. Bead (1S76) 45 L. J. Ch. 206 ; 
1 C-h. D. GOO. — JESSE L, M.R.. referred to. 

Lloyd, In re, Allan v. Llovd (1879) 12 Ch. D. 
447, 451 ; 41 L. T. 171 ; 2S W. R. S.— C.A. 

Sargant v. Read, adopted. 

Taylor r. JSTeate (1S88) 57 L. J. Oil. 1044 : 39 
Ch. D. 538 ; 60 L. T. 179 ; 37 W. B. 190.— 

CHITTY, J. 

Sargant v. Bead, distinguished. 

Garter c. Fey (1894) 63 L. J. Ch. 723 : [1894] 
2 Ch. 541 : 7 R. 35S : 70 L. T. 786.— C.A. ; 
affirming kekewich. j. 

Bindley, l.j. — The defendant’s claim is not 
for any relief arising out of or incidental to the 
rclUf sought to be obtained by the plaintiff in 
his action. In this respect the case differs from 
Sargant v. j Reid, which was an action for dis- 
solution of a partnership and for taking the 
partnership accounts, and Sir G. Jessel there 
held that the defendant was entitled to give a 
cross notice of motion in the plaintiff's action 
for the appointment of a receiver. It differs 
also from JPorter v. Lopes (infra), which was a 
partition action, and there the defendant was 
held entitled to move for a receiver for the pro- 
tection of the property. 

Sargant v. Bead and Carter v. Fey, principle 
applied. 

Collison v. Warren (1901) 70 L. J. Oh. 382; 
[1901] 1 Oh. 812; 84 L. T. 482.— BUCKLEY, J., 
affirmed, C.A. 

Porter r. Lopes (1877) 7 Ch. D. 858 : 37 
L. T. 824. — JESSED. M.R., explained. 

..Saxton v. Bartley (1S79) 48 L. J. Ch. 519, 
521 ; 27 W. B. 015.— BACON, V.-C. 

Porter v. Lopes, referred to. 

Belcher r. Williams (1890) 45 Ch. D. 510 ; 63 
L. T. 673 : 39 W. R. 266.— NORTH, J. 


Porter v. Lopes, distinguished. 

Carter r. Fey (1894) 63 L. J. Ch. 723 ; [1894] 
2 Ch. 541 : 7 R. 358 ; 70 L. T. 786.— C.A. See 
extract, supra. 

Porter v. Lopes, referred' to. 

Hexter r. Pearce (1899) 69 L. J. Ch. 146 : 
[1900] 1 Ch. 341 ; 82 L. T. 109 ; 48 W. tl. 330. 
— FAR WELL, J. : and see Collison r. Warren 
(1901) 70 L. J. Ch. 382 ; [1901] 1. Ch. 812 ; 84 
L. T. 482.— BUCKLEY, J. ; affirmed , C.A. 

Anon. v. Jolland (1S02) S Ves. 72 ; G B. R. 
229.— L.c. 

Observed upon , British Mutual Investment 
Co. r. Cobbold (1875) 44 L. J. Ch. 332 ; L. R. 
19 Eq. G27 ; 32 L. T. 251 ; 23 W. R. 487.— 
HALL, v.-c. ; applied, Dixon r. Wilkinson (1859) 
4 JDe G. & J. 508 ; 4 Drew. <>14 ; 5 Jur. (N.s.) 
1063 ; 7W.ll 624. — l.jj. ; referred to, Dan gar’s 
Trusts, In re (1889) 58 L. J. Ch. 315 ; 41 Ch. D. 
178, 191; 60 L. T. 491; 37 W. R. 651.— 

STIRLING, J. 

Davis v. Marlborough (Duke) (1818) 2 
Swanst. 108, 118. — L.C., referred to. 

O’Rorke r. Bolingbroke (1877) 2 App. Oas. 
814, 822 ; 26 W. R. 239.— H.L. (IR.). 

Davis v. Marlborough (Duke), adopted. 

Fry v. Lane (1S88) 58 L. J. Ch. 113; 40 Ch. 
D. 312, 320 ; 60 L. T. 12 : 37 W. R. 185.— 
KAY, J. 

Neate v. Pink (1846) 15 Sim. 450. — v.-c. : 
varied, (1851) 3 Mac. &: G. 476 ; 21 
L.J. Ch. 574 ; 16 Jur. 69. — L.c ., explained 
and limited. 

Brocklebank r. East London By. (IS 79) 12 
Ch. D. S39 ; 48 L. J. Ch. 729 ; 41 L. T. 205 ; 28 
W. It. 30. 

fry, J . — Xeate v. Pink was a very peculiar 
case, and its very peculiarity seems to me to in- 
dicate that there is Co such general rule as has 
been insisted upon. There the suit was insti- 
tuted by some persons who were entitled under 
the will of J. H., who was the owner of one 
moiety of a plantation in Jamaica ; the other 
moiety belonged to two persons named F. and 
Y. Receivers and managers of the testator’s 
estates had been appointed by the Court, pro- 
ceedings were taken in the Court of Chancery in 
| Jamaica to give effect to the proceedings in the 
suit in this country, and the receivers who had 
been appointed by the Court in this country 
were let into possession of the testator's moiety 
of the plantation, and took possession of the 
other moiety also. They made profits on their 
reception of both moieties, and therefore the 
fund which was in Court resulting from the 
working of the plantation represented, as to 
some portion of it, property which the receivers 
had no right whatever to receive, and in 
respect of which there was a perfectly good 
equitable claim on the part of the owners of 
that property to be repaid. The persons’ 
against whom they had that right were officers of 
the Court, who had in effect under the direction 
or acquiescence of the Court, entered on the 
property. They had, in another action, been 
found to.be liable to F. andJSf. in respect. of 
the use and occupation of tneir moiety, anck. 
being so liable, they were entitled, under the 
circumstances, to an indemnity out of the fund 
in Court. The Court took a short course, and 
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gave to the persons who had a right against, 
the receivers a right against the fund out of 
which the receivers were entitled to an in- 
demnity. That case was determined upon its 
very special circumstances . . . The very lan- 
guage in which the judgments of the Vice- 
Chancellor and the Lord Chancellor are couched 
indicates that there is no general principle 
giving to every person who is interested in 
having money paid to him by a receiver a right 
of access to the Court in the way contended 
for. — p. 844. 

Heate v. Pink, eephiinecl and distinguished. 

Hand r. Blow (1900. 1901) 70 L.‘ J. Ch. 
087 ; [1901] 2 Ch. 721, 728; 82 L. T. 750.— 
STIRLING, J. : affirmed, 70 L. J. Ch. (587 ; [1901] 
2 Ch. 721 ; 85 L. T. 150 : 50 W. E. 5.— C.A. 

Stirling, J. — Then there was also cited the 
remarkable case of JVeate. v. Pink ... It seems 
to me, looking at the whole of the facts [see last 
extract], that the Court came to the conclusion 
that this leasehold interest in the moiety of the 
plantation must be treated as belonging to 
A. B.’s (the testator's) estate, and, once that con- 
clusion is arrived at, there is no difficulty in apply- 
ing the principle laid down in the Irish case ( Bulfe 
v. JBlahe, 1 Ir. Ch. E. 305, 367) to which 1 have 
referred. It was a material circumstance in that 
case that the landlords had recovered judgment 
in Jamaica against the receivers for the ren3 
which was due, so that the Jamaica Courts showed 
that they treated the relation of landlord and 
tenant as existing between the owners of that 
moiety of the property and the receivers. If 
that were so there would be clearly a right of 
indemnity to the receivers out of the estate, 
and the Court might well have applied that 
equity and paid the mone 3 r directly out of the 
fund. But here again I think that the case is 
distinguishable because no claim has been made 
by the company against the receiver or any one 
else. # 

Tuggle v. Bland (J8S3) 11 Q. B. D. 711.— 

Q.B.D., followed. 

Westhead r. Eiley (1883) 53 L. J. Ch. 1153 ; 
25 Ch. D. 413, 414 ; 49 L. T. 776 ; 32 W. E. 
273. — CHITTV, J. 

Stilwell (or Stitwell) v. Williams (1821) Jac. 
280 ; 6 Madd. 49; 23 R. E. 56.— L.C., 
discussed. 

Carrow t. Ferrior (1868) 37 L. J. Ch. 569 ; 
L. R. 3 Ch. 724, n. ; 18 L. T. 65, 806 ; 16 W. E. 
454, 922.— L.JJ. 

Bainbrigge v. Baddeley (1850) 20 L. J. Ch. 
139 ; 13 Beav. 355. — M.R. ; rerersed , (1851) 3 
Mac. & G. 413 .— l.c. 

Bainbrigge v. Baddeley. See 

Talbot (Earl) v. Hope-Scott (1858) 27 L. J. Ch. 
273 ; 4 K. & J. 96 ; 4 Jur. (N.S.) 1172 ; 6 W. E. 
269. — WOOD, V.-C. 

Bainbrigge v. Baddeley, considered . 

Carrow r. Ferrior (1868) 37 L. J. Ch. 569 ; 
L. E. 3 Ch. 719, 729 ; 18 L. T. 65, 806 ; 16 W. E. 
454, 922. — L.JJ. (fee infra). 

Mordaunt v. Hooper (1766) Ambl. 311. — 
L.C., questioned. 

Carrow r. Ferrior (1868) 37 L. J. Ch. 569; 
L. E. 3 Ch. 729 ; 18 L. T. 65, 806 ; 16 W. R. 454, 
922.— L.JJ. 

WOOD, L.J. — Mordaunt v. Hooper seems of all 


the old authorities most to support the conten- 
tion of the respondents, but it cannot. I think, 
be relied upon. — p. 581. 

Talbot (Earl) v. Hope-Scott (1$5$S) 27 L. J. 

Ch. 273 ; 4 Kay & J. 96. 131?: 4 Jur. (N.S.) 

1172 ; 6 W. E. 269, confirmed. 

Carrow Ferrior (1868) 37 L.J. Cli. 569,581 ; 
L. E. 3 Ch. 719. 728 : IS L. T. 65, 806 : 16 W. E. 
454, 922.— L.JJ. ' 

Talbot (Earl) v. Hope-Scott, no longer hue. 

Berry c. Keen (1S82) 51 L. J. Ch. 912. — c.A. 
See ne.rt case. 

Carrow v. Ferrior. 37 L. J. Ch. 569 ; L. E. 3 

Ch. 719 ; 18 L. T. 65, 806 ; 16 W. E- 454, 

, 922. — L.JJ., no longer law. 

Berrys. Keen (1882) 51 L. J. Ch. 912. — c.A. 

jessel, M.R. — The cases cited are no longer 
law, as they have been overruled by sect. 25 of 
the Judicature Act, 1873. — p. 912. 

Dunn v. Ferrior (1868) 37 L. J. Ch. 569 ; 

L. E. 3 Ch. 719; IS L. T. 65, 806; 16 

W. E. 454, 922. — L.JJ., no longer law. 

Berry v. Keen (1882) 51 L. J. Ch. 912. — c.A. 
See last case. 

Nothard v. Proctor (1875) 45 L. J. Ch. 302 : 

1 Ch. D. 4 ; 33 L. T. 709. — C.A., followed. 

Vickers v. Stevens (1881) 44 L. T. 679, 680 ; 
29 W. E. 562 —BACON, V.-C. 

Metcalfe v. York (Archbishop) (1836) 6 L. J. 

Ch. 65 ; 1 Myl. & C. 547 ; 6 Sim. 224.— 

L.c., referred to. 

Montagu v. Sandwich (Earl) (1886) 55 L. J. 
Ch. 925 ; 32 Ch. D. 525, 539 ; 54 L. T. 502.— C.A. 

Metcalfe v. York (Archbishop), applied. 

Tailby ■ v . Official Receiver (1888) 58 h. J. Q. B. 
75; 13 App. Cas. 523, 548; GO L. T. 162; 37 
W. E. 513.— H.L. (E.). 

lord macnaghtex. — In [that case in] 1S11 
an incumbent charged his benefice with an 
annuity and covenanted that if he should be 
preferred to any other benefice he would charge 
it with the annuity. ... In 1814 the incumbent 
was preferred to another living. In 1817 charges 
on ecclesiastical benefices were prohibits, by 
57 Geo. 3, c. 99. No legal charge upon the new- 
living had been executed before that Act passed. 
A question afterwards arose between the person 
entitled to the annuity and judgment creditors 
in possession under a sequestration. It was 
argued for the judgmeut creditors that as 
specific performance would be in contravention 
of the statute, the equitable title must fail. . . . 
But the L.C. was of opinion .... that there 
was an equitable charge independently of the 
covenant to execute a legal charge. It was then 
said for the defendants that all equitable charges 
rest upon specific performance and the right to 
have a legal charge. Lord Cottenham, how-ever, 
replied, “This is by no means so,” and he 
affirmed the V.-C.’s judgment giving effect, to 
the equitable charge. 

^Bord v. Tollemache (1862) 1 N. E. 177, 

not applied. 

Southern Ry., in re, Robson. Ex parte (1S85) 17 
L. E. Ir. 121.— c. A. 

Hawkins v. Gathercole (1855) 24 L. J. Ch. 

332 ; 0 De G. M. & G. 1 ? 1 Jur. (N.S.) 

481. — L.JJ., principle applied. 

Burder v. O’Keill (1863) 9 Jur. (N.S.) 1109 ; 9 
L’. T. 232. — DR. LUSHINGTON. 
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Hawkins v. Gathercole, commented on. 
Norwich (Bishop) v. Pearce (ISOS) 37 L. J. 
Ecc. 90 ; L. E. 2 A. & E. 281.— akches. 

Hawkins y. Gathercole, considered and 
adoi^ted. 

Garnett v. Bradley (1878) 48 L. J. Ex. 1S6 ; 3 
App. Gas. 944, 950 ; 39 L. T. 261 ; 26 W. B. 698. 
h.l. (B.). 

Hawkins y. Gathercole, referred to. 

Meredith, In re, Chick, Ex parte (IS 79) 11 Ch. 
D. 731, 740.— 0. A. 

Hawkins y. Gathercole, applied. 

Bradlaugh r. Clarke (1SS3) 52 L. J. Q. B. 505 ; 
S App. C-as. 354 ; 48 L. T. 6S1 : 31 W. Li, 677 : 
47 J. P. 405.— H.L. (E.). 

Hawkins v. Gathercole, considered , and 
principle applied. 

Seward r. Vera Cruz (1884) 54 L. J. Adm. 9 ; 
10 App. Cas. 59, 68 ; 52 L. T. 474 ; 33 \\ r . R. 477 ; 
5 Asp.* M. C. 386 ; 49 J. P. 324.— H.L. (E.). 

Hawkins y. Gathercole, applied. 

McBean v. Deane (1S85) 55 L. J. Ch. 19 : 30 
Ch. D. 520, 524 ; 53 L. T. 701 ; 33 W. R. 924.— 
CHITTY, J. 

Hawkins y. Gathercole. observation* adopted. 
Eastman Photographic Materials Co. v. Comp- 
troller General of Patents (1898) 67 L. .1. Cli. 
628: [189S] A. C. 571, 575; 79 L. T. 195: 47 
W. R. 152.— H.L. (E.). 

Hawkins v. Gathercole, adopted. 

Kennedy v. Campbell (1898) [1899] 1 Ir. R. 
59, 62.— KENNY, J. 

Peek v. Trimsaran Coal and Iron Co. (1876) 
45 L. J. Ch. 281 ; 2 Ch. D. 115 : 24 W. R. 
361. — M.E., followed. 

Campbell Lloyds Bank (1SS9) 58 L. J. Ch. 
424.— CHITTY, J. 

Peek v. Trimsaran Coal and Iron Co., 

followed. 

^■Lakins v. Ibbotson Sc Sons (1890) 60 L. J. Oh. 
164 ; [1891] 1 Ch. 133 ; 63 L. T. 515 ; 39 W. II. 
73 ; 2 Meg. 371.— KAY, J. 

Campbell v. Lloyds Bank (1889) 58 L. J. 
Ch. 424 ; [1891] 1 Ch. 136, n.— chitty, j. } 
followed. 

Maldns v. Ibbotson (1890) 00 L. J. Ch. 164 ; 
[1891] 1 Ch. 133 ; 63 L. T. 515; 39 \V. R. 73 ; 2 
Meg. 371. — KAY, j. 

Neate v. Marlborough (Duke) (1838) 3 My. 
& C. 407 ; 9 Sim. 60. — L.C., referred to. * 
Benham r. Keane (1861) 31 L..J. Ch. 129 ; 3 
De G. F. & J. 31 S ; 8 Jur. (N.S.) 604 ; 5 L. T. 439 ; 
10 W. R. 67.— L.JJ. 

Neate v. Marlborough (Duke), discussed. 
Anglo-Italian Bank v. Davies (1S78) 47 L. J. 
Ch. 833 ; 9 Ch. D. 275 ; 89 L. T. 244 ; 27 W. R. 
3. — C.A. „ 

jessel. M.E. — Lord Cottenham in Sente v. 
Marlborough (Dube) felt bound by the prior 
authorities, and decided that that useless .and 
absurd form by which the creditor could not get 
the estate must be followed, and that the bill 
failed for not having alleged it. Still the sub- 
stance of the case was that the judgment creditor 
had exercised his option to take the defendant's 


land, and that lie could not get at it because the 
defendant’s interest was of an equitable nature, 
which could not be reached except by the assis- 
tance of the Court of Equity ; and when he 
showed that he had exercised his option, and 
was in the position of a man who would have got 
the land at law if the estate had been legal, he 
was entitled to the assistance of the Court of 
Equity by futerlocutory application if the estate 
was equitable. — p. 836. 

Neate v. Marlborough (Duke), observed 
upon. 

Watkins, In re. Evans, Ex parte (1879) 13 C-h. 
D. 252 : 49 L. J. Bk. 7 ; 41 h. T. 565 : 28 W. R. 
127. — C.A. 

baggallay. l.j. — I also concur in what was 
said by the M.R. [in Anglo-Italian. Bank v. 
Davies, see supra] with reference to Scute v. 
Marlborough (Dube). — p. 2G0. 

Neate v. Marlborough (Duke), recognised. 

Cadogan -v. Lyric Theatre (1894) 63 L. J. Ch. 
775 ; [1894] 3 Ch. 338 ; 7 R. 594 : 71 L. T. S.— 
C.A. 

Clarke v. Clarke (1873) 42 L. J. P. 72 : 

L. R. 3 P. 57. — P., referred to. 

Oliver v. Lowther (1880) 42 L. T. 47 : 28 
W. R. 381. — 31 ALINS, v.-C. 

r Hatton v. Haywood (1874) 43 L. J. Ch. 372 : 

L. R. 9 Ch. 229 ; 30 L. T. 279 ; 22 W. R. 

356. — l.c. and L..TJ., appro red and followed. 

Watkins, In re. Evans. Ex parte (1879) 49 
L. J. Bk. 7 : 13 Oh. D. 252 : 41 L. T. 5G5 ; 28 
W. li. 127.— C.A. 

Hatton v. Haywood, applied. 

Pope, In re (1886) 55 L. J. Q, B. 522 ; 17 
Q. B. D. 743, 751 ; 55 L. T. 3G9 ; 34 W. R, 693.— 
C.A.. and Thompson v. Gill (1903) 72 L. J. K. B. 
411; [1903] 1 K. B. 760 ; 88 L. T. 714; 51 
W. R. 484.— C.A. rf 

Edwards v. Edwards (1876) l OlT. D. 454; 
33 L. T. 633: 24 W. hi. 201.— v.-C. ; reversed , 
45 L. J. Ch. 391 : 2 Ch. D. 291 ; 34 L. T. 472 ; 
24 W. 11. 713.— C.A. 

Edwards v. Edwards, explained. 

Watkins, In re, Evans, Kx parte (1879) 13 
Ch. D. 252 ; 49 L. J. Bk. 7 : 41 L. T. 505 : 28 
W. R. 127.— C.A. 

.TA^IES. L.J. — The only point decided in 
Edwards v. Bd wards was that it was not a con- 
tempt of Court for an execution creditor to seize 
chattels after an order had been made by the 
Chancery Division appointing a receiver on his 
giving security, but before the security had been 
given or possession taken. The case related to 
chattels, not to land. — p. 255. 

Edwards v. Edwards, distinguished. 

Smart r. Flood (1883) 49 L. T. 467. — NORTH, J. 

Edwards v. Edwards, applied. 

Roberts, In re. Evans v. Roberts (1SS7) 56 L.J. 
Ch. 952: 36 Ch.' D. 196, 202: 57 L. T. 79; 35 
W. R. 684 ; 51 J. P. 757.— KAY, J. : Fahey r. 
Tobin [1901] 1 Ir. 11. 511.— C. a. 

Anglo-Italian Bank v. Davies (1878) 47 L. J. 

Ch. 833 : 9 Ch. D. 275 >39 L. T. 244 ; 27 

W. R. 3. — C.A., followed. 

Bryant v. Bull (1878) 10 Ch. D. 153 ; 48 L. J. 
Oh. 325 : 39 L. T. 470 : 27 W. R. 246.— BACON, 
v.-C. 
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Anglo-Italian Bank v. Davies, approved and 
followed. 

Watkins, In re, Evans, Ex parte (1879) 13 Ch. 
D. 252 ; 49 L. J. Bk. 7 ; 41 L. T. 565 : 28 W. R. 
127.— C.A. 

thesig-eb, L.J. — I may add, though it is not 
necessary absolutely to decide the point, that I 
most cordially assent to what was said by the 
Master of the Rolls in Anglo-Italian Bank v. 
Davies, that the issuing of a writ of elegit in the 
case of an equitable interest is a useless and 
absurd form. — p. 259. 

Anglo-Italian Bank v. Davies, applied. 

Oliver v. Lowther (18S0) 42 L. T. 47 : 28 
W. R. 381. — MALIKS, Y.-c. 

Anglo-Italian Bank v. Davies, observed upon. 

Smith v. Cowell (1S80) 50 L. J. Q. B. 38 : 6 
Q. B. D. 75 ; 48 L. T. 528 : 29 W. R. 227.— C.A. 

BAG-GA.LLAY, L.J. — Anglo-Italian Bank v. 
Davies shows that the old process still exists ; 
but the M.R. evidently thought that the exercise 
of the jurisdiction by motion was the preferable 
way, although, as it was not there necessary to 
decide it, he did not give judgment on that point. 
— p. 40. 

Anglo-Italian Bank v. Davies, followed. 

Westhead v. Riley (1883) 53 L. J. Ch. 1153 : 
25 Ch. D. 413 ; 49 L. T. 776 ; 32 W. R. 273— 
CHITTY, J. 1 

Anglo-Italian Bank v. Davies, applied . 

Pope. In re (1886) 17 Q. B. D. 743, 745 ; 55 
L. T. 268 —day and wills, JJ. : affirmed, 55 
L. J. Q. B. 522 ; 17 Q. B. D. 743 : 55* L. T. 369 ; 
34 W. R. 693.— C.A. 

Anglo-Italian Bank v. Davies, referred to. 

Whiteley, -In re, Whiteley r. Learoyd (1887) 
56 L. T. 846, 848.— KAY, J. 

Anglo-Italian Bank\. Davies, considered 
and held inapplicable. 

Holmes v. MiUage (1393) 62 L. J. Q. B. 380 ; 
[1893] 1 Q. B. 551, 555; 4 R. 332; 68 L. T. 
205 ; 41 W. R. 354 ; 57 J. P. 551— C.A. 

lindley, l.j. — The principle on which alone 
the order in this case could be supported before 
the Judicature Acts is well explained by 
Cotton, L.J. in Anglo-Italian Bank v. Davies ; 
it is that Courts of Equity gave relief where a 
legal right existed and there were legal diffi- 
culties -which prevented the enforcement of that 
right at law. But the existence of a legal right 
is essential to the exercise of this jurisdiction. 
The judgment creditor here has a legal right to 
be paid his debt, but not out of the future 
earnings of his debtor ; and the Court of 
Chancery had no jurisdiction to prevent him 
from earning his living or from receiving his 
earnings, unless he had himself assigned or 
charged them. 

Anglo-Italian Bank v. Davies, adopted. 

Thompson r. Gill (1903) 72 L. J. K. B. 411 ; 
[1903] 1 K. B. 760, 766 ; 88 L. T. 714 ; 51 W. R. 
484.— -C.A. ** 

Bryant v. Bull (1878) 48 L. J. Ch. 325 ; 

10 Ch. D. ; 39 L. T. 470 ; 27 W. R. 2461 

— V.-C., applied . 

Oliver v. Lowther (1880) 42 L. T. 47 ; 28 
W. R. 381— MALINS, v.-c. 


Watkins, In re, Evans, Ex parte (1879) 49 
L.' J. Bk. 7 ; 13 Ch. D. 252 ; 41 L-* T. 
565 ; 28 W. R. 127. — C.A., referred to. 

Smart r. Flood (1883) 49 L. T. 467— 
J3T ORTH, J. , * 

Watkins, In re, Evans, Ex parte, applied. 

Pope, In re (1S86) 17 Q. B. D. 743, 745 ; 55 
L. T. 268. — day and WILLS. JJ. : affirmed , 55 
L. J. Q. B. 522: 17 Q. B.’D. 743; 55 L. T. 
369 ; 34 W. R. 693— C.A. 

Watkins, In re, Evans, Ex parte, applied. 

Whiteley, In re, Whiteley v. Learoyd (1887) 
56 L. T. S46, 848.— KAY, J. 

Watkins. In re, Evans, Ex parte, referred 

1 to. 

Shephard, in re. Atkins v. Shephard (1889) 
59 L. J. Ch. 83 : 43 Ch. D. 131 : 62 L. T. 337 ; 
38 W. R. 133.— C.A. 

Watkins. In re, Evans, Ex parte, distin- 
guished. 

Fahey r. Tobin [1901] 1 Ir. R. 511, 518. 
—C.A. 

Watkins, In re, Evans, Ex parte, observa- 
tions approved and explained. 

Thompson c. Gill (1903) 72 L. J. K. B. 411 ; 
[1903] 1 K. B. 760; 88 L. T. 714; 51 W. R. 
484. — C.A. 

v. williams, l.j. — 1 believe the view so taken 
by James, L.J., to be the right mode of regarding 
equitable execution, and 1 do not think that it 
is really inconsistent with anything that was 
said in Shephard, In re ( infra , col. 2797) or 
Harris v. Beauchamp (infra, col. 2797) with 
regard to the circumstances under which and 
the procedure by which equitable execution can 
be obtained. It is quite plain, in my opinion, 
that James, L.J., regarded equitable execution 
as substantially a form of execution ; execution 
which a Court of Equity enables a judgment 
creditor to obtain where legal execution is not 
available. 

Smith v. Cowell (1880) 50 L. J. Q. B. 

6 Q. B. D. 75; 43 L. T. 528 ; 29 W. R. 
227. — c.A., explained and distinguished. 

Manchester and Liverpool District Banking 
Co. v. Parkinson (1SS8) 58 L. J. Q. B. 262 ; 22 
Q. B. D. 173, 175 ; 37 W. R. 264— C.A. 

esheb, ju.r. — It- is said that that section 
[s. 25 of the Judicature Act, 1873] gives the 
Court power to do what neither a Court of law 
nor a Court of Equity could have done before 
the Act ; and Smith v. Cowell seems to show 
that to be so, but the condition is that it shall 
appear to the Court to be just or convenient 
that the order (for appointment of a receiver) 
should be made. 

Smith v. Cowell, considered and adopted. 

Holmes v. Millage (1893) 62 L. J. Q. B. 380; 
[1893] 1 Q. B. 551 ; 4 R. 332 ; 68 L. T. 205 ; 41 
W. R. 354 ; 57 J. P. 551.— C.A. 

Salt v. Cooper (1880) 50 L. J. Ch. 529 ; 16 
Ch. D. 544 ; 43 L. T. 6S2 : 29 W. R. 553. 
— C.A., referred to. 

Wills Luff (1888) 57 L. J. Ch. 563 : 38 
Ch. D. 197 ; 36 W. R. 571— CHITTY, J. 

Salt v. Cooper, adopted. 

Brereton v. Edwards (1888) 21 Q. B. D. 226, 
229 ; 60 L. T. 5 ; 37 W. R. 47— Q.B.D. 
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Salt v. Cooper, applied. 

Holmes r. Millage (1893) 02 L. J. Q. B. 380 ; 
[1893] 1 Q. B. 551, 555; 4 R. 332 ; 68 L. T. 
205 ; 41 \JJ. R. 354 ; 57 J. P. 551. — C.A. LINDLEY 
and BOWEN", B.JJ. 

Salt v. Cooper, discussed. 

Harris r. Beauchamp [1894] 03 L. J. Q. B. 
4S0 ; [1894] 1 Q*B. 801 : 9 E. 653 ; 70 L. T. 
633; 42 W. R. 451.— C.A. ESHER, M.R., LOPES 
and davey, l.jj. ; reversing Coleridge, c.«t. 
and COLLINS, J. 

davey, l..t. (for the Court). — But that case 
affords no warrant- for saying that the equitable 
jurisdiction now possessed by all branches of 
the High Court, and exercisable in the action, 
differed from or exceeded the pld equitable 
jurisdiction. 

Salt v. Cooper. See 

Manning r. Mullins (189(3) [1898] 2 Ir. R. 40. 
— C.A. 

Manchester and Liverpool District Banking 
Co. v. Parkinson (1888) 58 L. J. Q. B. 
262 ; 22 Q. B. D. 173 ; 37 W. R. 2G4.— 
C. A. , d) sting ui shed. 

Hartley, In re, Nut tall r. Whittaker (1S92) G6 
L. T. 588. — NORTH, J. 

Manchester and Liverpool District Banking 
Co. v. Parkinson, applied. 

Holmes r. Millage (1893) G2 L. J. Q. B. 380 ; 
[1893] 1 Q. B. 551. 557; 4 R. 332; 68 L. T. 
205 ; 41 W.B.354; 57 J. P. 551.— C.A. LINDLEY 
and BOWEN, L.JJ. 

Manchester and Liverpool District Banking 
Co. v. Parkinson, refer red to. 

McNulty, In re, Mdvenna r. Harley (1893) 31 
L. K. Ir. 391.— PROBATE. 

Shephard, In re, Atkins v. Shephard (1889) 
59 L. J. Oh. 83 ; 43 Ch. D. 131 ;. 62 L. T. 
337 ; 38 W. R. 133.— c. A., discussed. 
Blackman r. Fvsh (1891) GO L. J. Ch. 666 ; 
[1892] 3 Ch. 209 * 04 L. T. 590 ; 39 W. R. 520. 
— ICEKEWICH, J. ; second point a [firmed, [1892] 
8 Ch. 209. — C.A. BINDLEY, LOPES and SMITH, 
L.JJ. 

Shephard, In re, Atkins v. Shephard, 

adopted. 

O’Donovan r. Goggin (1892) 30 L. R. Ir. 579, 
584.— Q.B.D. 

Shephard, In re. Atkins v. Shephard, 

adopted. 

Holmes r. Millage (1893) 62 L. J. Q. B. 380; 
[1893] 1 Q. B. 551 ; 4 K. 332; 68 L. T. 205 ; 41 
W. R. 354 ; 57 J. P. 551.— c. A. LINDLEY and 
BOWEN, L.JJ. 

Shephard, In re, Atkins v. Shephard, ap- 
proved and applied. 

Harris v. Beauchamp (IS 9 4) 63 L. J. Q. B. 
480 ; [1894] 1 Q. B. 801; 9 R. 653; 70 L. T. 
633 ; 42 W. R. 45.— C.A. ESHER, M.R., LOPES 
and DAVEY, L.JJ. 

DAVEY, L.J.— In Shephard , In re , the true 
.nature and proper application of what is 
commonly called equitable execution was defined 
by the Court. 


Shephard, In re, Atkins v. Shephard, distin- 
guished. 

Minter v. Kent, Sussex and General Land 
Society (1895) 72 L. T. 186.— C.A. ESHER, M.R. 
and RIGBY, L.J. 

Shephard, In re, Atkins v. Shephard, 

applied. 

Manning r. Mullins (1896) [1898] 2 Ir. R. 
34.— C.A. 

Shephard, In re, Atkins v. Shephard, 

applied. 

Croshaw v. Lyndhurst Ship Co. (1S97) 66 

L. J. Ch. 576 ; [1897] 2 Ch. 154 : 76 L, T. 553 ; 
45 W. R. 570.— STIRLING, J. 

Shephard, In re, Atkins v. Shephard, 

referred to. 

Ellis v. Wadeaon (1899) 6S L. J. Q. B. 604 ; 
[1899] 1 Q. B. 714; SO L. T. 608; 47 W. R. 
420. — C.A. SMITH, COLLINS and ROMER, L.JJ. 

Shephard, In re, Atkins v. Shephard, and 
Harris v. Beauchamp (supra, col. 2797). 
considered and distinguished. 

Thompson r. Gill (1903) 72 L. J. K. B. 411 ; 
[1903] 1 K. B. 7G0 ; 88 L. T. 714; 51 W. R. 
484.— C.A. WILLIAMS, STIRLING and MATHEW, 
4^.JJ. 

Stirling, L.J. — I think that all the Court 
meant to decide in that case was wliat has been 
called equitable execution, which, they said 
with perfect accuracy, should properly be called 
equitable relief, was not governed by the same 
rules as legal execution in the strict sense of the 
term. 

Holmes v. Millage (1S93) 62 L. J. Q. B. 
380 ; [1893] 1 Q. B. 551 ; '4 R. 332 ; 68 
L. T. 205 ; 41 W. R. 354 ; 57 J. P. 551.— 
C.A., applied. ^ 

Cadogan v. Lvric Theatre (1894) G3 L. J. Ch. 
775 ; [1894] 3 Ch. 33S ; 7 R. 594 ; 71 L. T. 8. 
—C.A. HERSCHELL, L.fc., LINDLEY and DAVEY, 
L.JJ. 

Holmes v. Millage, distinguished and prin- 
ciple applied. 

Manning r. Mullins (1896) [189S] 2 Ir. R. 34. 
—C.A. 

Holmes v. Millage, explained and followed. 
Johnson, In re [1898] 2 Ir. R. 551. — q.b.d. 

Holmes v. Millage, 'inapplicable. 

Picton r. Cullen [1900] 2 Ir, R. 618. — C.A. 

Cadogan v. Lyric Theatre (1894) 63 L. J. 
Ch. 775 ; [1894] 3 Ch. 338; 7 R. 594 ; 71 
L. T. 8. — C.A., referred to. 

Johnson, In re [1898] 2 Ir. R. 551. — Q.B.D. 

Webb v. Stenton (1883) 52 L. J. Q. B. 5S4 ; 
11 Q. B. D. 518; 49 L. T. 432.— C.A., 
followed. 

Booth v. Traill, Hayson, In re (1883) 53 L. J. 
Q. B. 24 ; 12 Q. B. I). 8, 10.; 49 L. T. 471 ; 32 
W. R. 122.— COLERIDGE, C.J., and STEPHEN, J. 

Webb v. Stenton, applied* 

Macdonald r. Tacquah Gold Mines Co. (1884) 
53 L. J. Q. B. 376 ; 13 Q. B. D. 535, 537 ; 51 
L. T. 210 ; 32 W. R. 760.— C.A. BRETT, M.R., 
bowen and fry, l.jj. 
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Hitchen y. Birks (1870) L. R. 10 Eq. 471 ; 
23 L. T. 335; IS W. R. 1015.— M.R., 
adopted. 

Parkin v. Seddons (1873) L. R. 16 Eq. 34 ; 42 
L. J. Ch. 470 ; 28 L. T. 353 ; 21 W. R. 538.— 
V.-C. 

Stanger Leathes v. Stanger leathes, W. 27. 

(1SS2) 71, approved and followed. 

Coney, In re, Coney v. Bennett (18S5) 51 L. J. 
Ch. 1130 ; 29 Ch. D. 993 ; 52 L. T. 961 ; 33 W. R. 
701.— CHITTY, J. 

Levasseur v. Mason and Barry (1891) 60 L. J. 
Q. B. 659 ; [1891] 2 Q. B. 73; 64 L. T. 
761 ; 39 W. R. 596. — O.A., considered and 
applied. 

Anglesey (Marquis), In re, Be Glave (Countess) 
r. Gardner (1903) 72 L. J. Ch. 782 ; [1903] 2 
Ch. 727 ; 52 W. R. 124. — SWINFEN EADY, J. 

Riches y. Owen (1868) L. R, 3 Ch. 820 ; 16 
W. R. 1072. — L.JJ., considered. 

Bell r. Bird (1868) L. R. 6 Eq. 635, 639. — v.-c. 

Riches v. Owen, distinguished. 

Martin i\ Powning (1869) 38 L. J. Ch. 212 ; 
L. R. 4 Ch. 356. — L.JJ. 

Riches y. Owen, not applied. 

Stone v. Thomas (1870) 39 L. J. Ch. 168 ; L. R. 
5 Ch. 219, 224 ; 22 L. T. 359; 18 W. R. 385.— 
HATHERLEY, L.C. 

Foxwell y. Van Grutten (1896) 66 L. J. Ch. 
53 ; [1897] 1 Ch. 64; 75 L. T. 368.— 0. A., 
considered. 

John u. John (1898) 67 L. J. Ch. 616 ; [1898] 
2 Ch. 573 ; 79 L. T. 362 ; 47 W. R. 52.— c.A. 
LINDLEY, M.R., CHITTY and COLLINS, L.JJ. 

Drewry y. Barnes (1826) 5 L. J. (o.s.) Ch. 
47 ; 3 Russ. 94 ; 27 R. R. 20. — M.R., con- 
sidered. 

Preston v. Great Yarmouth Corporation (1872) 
41 L. J. Ch. 310, 317 ; L. ft. 7 Ch. 657, n. ; 26 L. T. 
235 . — bacon, v.-c. (affirmed. — L.JJ.) . 

Evelyn v. Evelyn^l750) 2 Dick. 800. — L.O. ; 
and Milbank v. Revett (1817) 2 Mer. 405. 
— m.r. for l.c., questioned. 

Tyson v. Eairclough (1824) 2 Sim. & S. 142 ; 25 
R. R. 175. 

LEACH, v.-C. — lilccly n v. Evelyn is but a word, 
and does not explain the nature of the estate ; 
anti Milbank v. Revett , which was very shortly 
and very loosely argued, considers that the prin- 
ciples which are applied to partners are applic- 
able also to tenants in common, which probably 
would not have been the opinion if the case had 
been more fully argued. — p. 144. 

Hopkins v. Worcester and Birmingham Canal 
Navigation Co. (1868) 37 L. J. Ch. 729 ; 
L. R. 6 Eq. 437. — v.-c., followed. 

Postlethwaite v. Maryport Harbour Trustees 
(1869) 20 L. T. 138.— V.-c. 

Hopkins v. Worcester and Birmingham Canal 
Navigation Co., distinguished. 

Preston i\ Great Yarmouth Corporation (1872) 
41 L. J. Ch. 310, 317 ; L. R. 7 Ch. 657, n. ; 26 
L. T. 235. — v.-c.T affirmed, L. R. 7 Ch. 655 ; 41 
L. J. Ch. 760 ; 27 L. T. 87 ; 20 \V. R. 875.— L.JJ. 

Gray v. Caplin (1825) 2 Sim. & S. 267. — 
v.-c. ; S. C. (1826) 2 Russ. 137 ; 26 R. R. 22 
— L.C., discussed. 

Bedford (Duke) v. Ellis (1900) 70 L. J. Ch. 102 ; 
[1901] A. C. 1 ; S3 L. T. 686.— H.L. (a.). 

O.C. 


Potts v. Warwick and Birmingham Canal Co. 

(1853) 1 Kay 142. — v.-c ., followed. "* 

Ames r. Birkenhead Dock Co. (1S55) 24 L. J, 
Ch. 540: 20 Beav. 332; 1 Jur. (n.s.) 529; 3 
W. R. 3S1. — M.R. :■ Gardner r. L. 0. & D. Ry. 
(1867) 36 L. J. Ch. 323, 327 ; L. R. 2 Ch. 201, 
213 ; 13 L. T. 552. — L.JJ. ; and Blaker v. Herts and 
Essex Waterworks Co. (1SS9) 58 L. J. Ch. 497 ; 
41 Ch. D. 399, 406 ; 1 Meg. 217 ; 60 L. T. 776 ; 
37 W. R. 601. —KAY, J. 

De Winton v. Brecon Corporation (1S59) 28 

L. J. Ch. 598 : 26 Beav. 533 ; 5 Jur. (n.s.) 

822. — followed. 

Gardner r. L. C. & D. Ry. (1867) 36 L. J. Ch. 
323, 327 ; L. R. 2 Ch. 201, 213 ; 15 L. T. 552.— 
L.JJ. 

Boehm v. Wood (1820) 2 Jac. & W. 236 ; 22 

R. R. 109. — L.c followed. 

Gibbs «?. David (1875) 44 L. J. Ch. 770, 772 ; 
L. R. 20 Eq. 373, 377 ; 33 L. T. 298 ; 23 W. R. 
786.— MALINS, V.-C. 

Boehm v. Wood (1823) T. & R. 332, 334.— ^ 

M. R. and L.C., distinguished. 

Gooch 'V. Walden (1877) 46 L. J. Ch. 639.— 
HALL, V.-C. 

White v. Smale (1S55) 22 Beav. 72. — M.R., 

followed. 

Clark v. Rivers (Lord) (1867) L. R. 5 Eq. 91 ; 
17 L. T. 166 ; 16 W. R. 123.— V.-C. 

White v. Smale, distinguished. 

Carrow v. Ferrior (1868) 37 L. J. Ch. 569 ; 
L. R. 3 Ch. 719 ; IS L. T. 65, 806 ; 16 W. R. 454, 
922.— L.JJ. 

wood, l.j. — I n Write v. Smale there were no 
tenants, and it was difficult to obtain any on 
account of the numerous owners of rent-charges 
with powers of distress, and the conflict was 
between these persons. That case is quite 
different from the present. — p. 581. 

White v. Smale. See 

Dawkins v. Penrhyn (Lord) (1877) 6 6h. D. 
318, 321 ; 37 L. T. 80.— C.A. [affirmed.— 

H.L. (e.). 

Abbott v. Stratton (1846) 3 Jo. & Lat. 605 ; 

9 Ir. Eq. R. 233. — L.C. 

Xot applied , Holland i\ Cork & Kinsale Ry. 
(1868) Ir. R. 2 Eq. 417. — M.R. ; applied, Agra 
& Master-man's Bank v. Barry (1869) Ir. R. B Eq. 
443. — M.R. 

Day v. Croft (1840) 9 L. J. Ch. 287 ; 2 

Beav. 488 ; 4 Jur. 429. — M.R., held over - 

ruled. 

Prior v. Bagster (1887) 57 L. T. 760. 

Stirling, J. — The question of the remunera- 
tion of a receiver was discussed by Lord Lang- 
dale in 1 Day v. Croft , where it is suggested that 
primd facie such remuneration should be 5 per 
cent But I have made inquiry as to the present 
practice, and find that the rule mentioned by 
Lord Langdale no longer exists. A chief clerk 
of great experience has informed me that 3 per- 
cent. is the common amount, or 5 per cent, in 
cases of difficulty; if there were a scale 3 per 
cent, would be nearer the amount than 5 per- 
cent. ; 10 per cent has been allowed but only in 
very rare cases. Where there is a manager there 

89 
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is no scale, but each case is decided on its merits. I 
-p.,761. 

Malcolm v. O’Callaghan (1837) 3 Myl. & Cr. 
52 ;*1 Jur. 838. — L.C.. cited hi argument. 

Harris r. Sleep (1897) 66 L. J. Oh. 596*; [1897] 
2 Oh. 80 ; 76 L. T. 670 ; 45 W. R. 680.— -C.A. 

Potts v. Leighton (1808) 15 Ves. 273. — L.C., 
followed. 

Harris «?. Sleep (1897) 66 L. J. Ch. 596 ; [1897] 
2 Ch. 80; 76 L. T. 670; 45 AY. R. 680.— C.A. 
BINDLEY, LOPES and RIGBY, L.JJ. 

Randfield v. Randfield (No. 1) (1859) 7 
W. R. 651.— v.-c., applied. 

Yorkshire Banking Go. r. Mullan (1S87) 56 
L. J. Ch. 562 ; 35 Ch. D. 125 ; 56 L f . T. 399 ; 35 
W. R. 593. — CHITTYj J. 


Randfield v. Randfield (No. 2 ) (1860) 30 
L. J. Ch. 18 ; 1 Dr. & Sm. 810. — v.-C. : reversed, 
(1861) 3 De G. F. & J. 766 ; 31 L. J. Ch. 113; 

€ 8 Jur. (N.S.) 161 ; 5 L. T. 698.— L.C. 

Randfield v. Randfield (No. 2), adopted. 

Walmsley r. Mundy (1884) 53 L.' J. Q. B. 304 ; 
13 Q. B. D. 807, 816; 50 L. T. 317; 32 AY. R. 
602. — O.A. BRETT, M.R., BAGGALLAY and 
BINDLEY, L.JJ. 

Ames v. Birkenhead Dock Trustees (1855) 
24 L. J. Ch. 540 ; 20 Beav. 332 : 1 Jur. 
(N.S.) 529 ; 3 AY. R. 3S1. — M.R., ex- 

plained. 

Davies v. Thomas (1900) 69 L. J. Ch. 643; 
[1900] 2 Ch. 462; 83 L. T. 11 : 49 AA\ E. 68 .— 

C.A. 

alyerstone, M.R. — It was also urged that a 
receiver appointed hv an order in lunacy stands 
in the same position as a receiver appointed by 
the Court of Chancery, and that it would be a 
contempt of Court for the plaintiff to pursue 
his claim, and Awes v. Birlicnhead Doclt Trustees 
S 55 &S cited as showing that any interference with 
such cr receiver without the leave of the Court 
would not be permitted. There the Court, at 
the suit of a mortgagee, had appointed a receiver 
of the rates and tolls and of the rents of the 
property of the defendants ; and it was held 
that a judgment creditor of the defendants was 
not entitled, without the leave of the Court, to 
interfere with the receiver’s collection of those 
tolls, and that . such interference would be a 
contempt of Court, even though the order 
appointing him might be erroneous. In my 
opinion that decision has no application to an 
order appointing a receiver to get in the property 
of a lunatic. I think neither of the two orders 
in lunacy lias any operation to deprive the 
plaintiff of any rights which he possessed [as 
vendor to a lien for unpaid purchase-money.] 

Sutton, In re, Sutton v. Rees (1863) 32 L. J. 
Ch. 437 ; 1 N. R. 464 ; 9 Jur. (N.S.) 456 ; 
8 L. T. 343; 11 AY. R. 413.— v.-c., cow 
merited upon. 

Mayhew, In re. Till, Ex parte (1873) L. R. 16 
Eq. 97 ; 42 L. J. 'Bk. 84 ; 21 AY. R. 574. 

BACON, C.J. — Sutton v. Bees is a case which 
does not hold out any encouragement to a land- 
lord to be forbearing. — p. 98. 


Mayhew, In re, Till,. Ex parte (1873) 42 
L. J. Bk. 84 ; L. R.' 16 Eq. 97 ; 21 W. R. 
574. — C.J., explained. 

Mead, In re, Cochrane, Ex parte (1875) L. R. 
20 Eq. 282 ; 44 L. J. Bk. 87 ; 23 W. R. 726. 

bacon, c.J. — Ex ])arte Till decided simply 
this : A landlord, having by law a right to dis- 
train for rent due to him, the bankruptcy law 
has curtailed that right only in one respect, by 
limiting the amount for which he can distrain to 
a year’s rent. But for that the common law 
remains unchanged, and it remains as a law para- 
mount, and the law relating to bankruptcy has 
plainly recognised that right, so that the land- 
lord, whenever there is a bankruptcy, shall have 
a right to distrain, but shall not exercise that 
right for more than one year’s rent. AYhat has 
that to do with the appointment of a receiver ? 
The receiver takes the whole of the bankrupt’s 
property, but he takes it subject to the paramount 
right of the landlord to distrain for that amount. 
Ex parte Till carries it no further than that. — 
p. 2S8. 

Armstrong v. Armstrong (1S71) L. R. 12 Eq. 
614 ; 25 L. T. 199 ; 19 AY. R. 971.— V.-C., 
followed. 

Joseph r. Goode (1875) 23 AY. R. 225 . — m.r. 

Balfe v. Blake (1S50) 1 Ir. Ch. R. 365 ; and 

* Jacobs v. Van Boolen (1S89) 34 Sol. J. 97, 
discussed and principle not applied. 

Hand v. Blow (1900—1) 70 L. J. Ch. 687 ; 
[1901] 2 Ch. 721, 728 : 85 L. T. 156 ; 50 AY. R. 
5.— STIRLING, J. ; affirmed, C.A. RIGBY, COLLINS 
and romer, l.jj. 

STIRLING, J. — But on what does that (the 
principle of the above cases) depend ? It depends 
on the principle that the officer of the Court, 
being placed in the position of a tenant, is bound 
to do as a just and honest tenant woufyl. How 
does that apply to this case ? Here the - position 
of the officer of the Court is not that of a tenant, 
but of a sub-tenant, and, as I have said, it is 
perfectly clear that a sub-tenant is entitled as 
between himself and the lessor to occupy upon 
the terms upon which the lessee has granted him 
the lease, and that he is not bound to pay or 
perform the covenants which are contained in 
the head-lease. 

Owen & Co. v. Cronk (1895) 64 L. J. Q. B. 
288 ; [1895] 1 Q. B. 265 ; 14 R. 229 ; 2 
Manson, 115. — C.A., referred to. 

Hale. In re. Lilley v. Foacl (1899) 68 L. J. Ch. 
517 ; [iS99] 2 Oh. 107 ; 80 L. T. 827 ; 47 AY. R. 
579.— BYRNE, J.; affirmed , C.A. 

Gaskell v. Gosling (1896) 65 L. J. Q. B. 435 : 
[1896] 1 Q. B. 66 9 : 74 L. T. 674.— C.A. ; reversed 
•now. Gosling v. Gaskell (1897) 66 L. J. Q. B. 
848 ; [1897] A. 0. 575 ; 77 L. T. 314.— H.L. (E.). 

Hills v. Reeves (1882) 30 AY. R. 439 —KAY, 
J. ; affirmed , (1883) 31 AY. R. 209.— C.A. 

Hills v. Reeves, dinting ui ' slued. 

Backer, In re and Ex parte (1888) 58 L. J. Q. B. 
4 ; 22 Q.B. J). 179, 184 ; GO L.T. 344 : 37 AY. E. 
204.— C. A. ESHER, M.R., FRY an?l LOPES, L.JJ. 

lopes, L.J. — Hills v. Beeves was entirely 
different from the present case. There the 
receiver was in possession of certain title-deeds 
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as a bailee, and lie sued by virtue of the special 
property which as bailee he had in them. He 
did not sue as receiver. 

Courand v. Hanmer £184(1) 9 Beav. 3. — m.r., 
followed. 

Batten r. Wedgwood Coal and Iron Co. (1884) 
54 L. J. Ch. (18(1 : 28 Ch. D. 317, 324 ; 52 L. T. 
212 ; 33 W. II. 203.— PEARSON. J. 

Sharp v. Wright (I860) L. R. 1 *Eq. 634 : 
14 L. T. 246 ;. 14 W. R. 552.— M.R., dis- 
tinguished. 

Metropolitan Coal Consumers Association, 
In re. Grieb’s Case (1890) 59 L. J. Ch. 532 ; 45 
Ch. D. 606, 609 ; 62 L. T. 56 1 ; 3S W. It. 462.— 

KEKEWICH. J. 

[Held — that the above case, in which it 
was decided that a solicitor appearing for the 
receiver in an action and also for one of 
the parties should be allowed on taxation only 
one copy of the receiver’s accounts, had no appli- 
cation where the plaintiffs in two separate actions 
against the same defendant, for the same object, 
were represented by the same solicitor ; but that 
each plaintiff was entitled to separate allowances 
for copies of documents, though they might have 
been used in the other action.] 

Bell’s Estate, In re, Poster v. Bell (1870) 
L. R. 9 Eq. 172 ; 21 L. T. 781 ; 18 W. R. 
369. — v.-c., tup plied. ' * 

Gent, In re, Gent-Davis r. Harris (1888) 58 
L. J. Ch. 162 ; 40 Ch. D. 190, 194 ; 60 L. T. 355 : 
37 W. R. 151. — NORTH, J. 

Suffield and Watts, In re, Brown, Ex parte 
(1888) 20 Q. B. D. 693 ; 58 L. T. 911 ; 36 
W. R. 303. — c.A followed. 

Crown Bank, In re (1890) 59 L. J. Ch. 739 ; 
44 Ch. D. 634, 648 ; 62 L. T. 823 ; 38 W. R. 666. 
NORTH, J. 

Suffield and Watts, In re, Brown, Ex parte, 

inapplicable. % 

Humphreys, In re, Roberts, Ex parte (1897) 14 
Times L. R. 6S.— weight, j. 


RELIGION. 

Harrison v. Southcote (1751) 1 Atk. 528. — 
L.C., referred* to. 

r • United States v. M‘Rae (1867) 36 L. J. Ch. 
722 ; L. R. 4 Eq. 327 ; 16 L. T. 691.— WOOD, V.-C.: 
(/firmed in part, reversed in parr , (1867) 37 L. J. 
Ch. 129 ; L. R. 3 Ch. 79 ; 17 L.T. 42S : 16 W, R. 
377.— CHELMSFORD, L.C. 

Harrison v. Southcote and United States v. 
M ‘Rae, disti aguish ed. 

Derbyshire County Council, In re (1S96) 65 

L. J. Q. B. 557 ; [1896] 2 Q. B. 297 ; 74 L. T. 
747 ; 45 W. R. 3 ; 60 J. F. 757.— C.A. ESHER, 

M. R. and smith, L. J. ; affirmed nom. Derby Cor- 
poration r. Derbyshire County Council (1897) 66 
L. J. Q. B. 701 ; £1897] A. C. 550 : 77 L. T. 107; 
46 W.R. 48 ; 62 J. F. 4. — H.L. <e.). 

Sorresby v* Hollins (1740) 9 Mod. 221. 
— L.C., applied. 

London University r. Yarrow (1S57) 26 L. J. 
Ch. 430 ; 1 De G. & J. 72 ; 3 Jur. (n.S.) 421.— 
L.C. and L.JJ. 


Sorresby v. Hollins, adopted. m 

Holburne, In re, Coates i\ Mackillop (1885) 53 
L.T. 212, 215.— CHITTY, J. 

Sorresby v. Hollins, referred to. 

Piercy. In re. Whitwham v. Piercv (1898) 67 
L. J. Ch. 297 ; [1898] 1 Ch. 565 : 78 L. T. 277 ; 
46 W. R. 503. — C.A. LINDLEY, M.R.. RIGBY and 
WILLIAMS, L.JJ. # 

O’Fallon v, Dillon (1804) 2 Sell. A Lef. 13.— 
L.C., referred to. 

Newcastle (Duke), In re, Fad wick. Ex parte 
(1869) 39 L. J. Oh. 68 ; L. R. 8 Eq. 700, 707 ; 21 
L. T. 343 ; IS W. R. 8.— M.R. 

« 

Moore ?. Butler (1S05) 2 Sch. & Lef. — 249. 

— L.C., referred to. 

Oodrington r. Lindsay (1S72) L. 11. 8 Ch. 578, 
590 : S. C. 42 L. J. Ch. 526 ; 28 L. T. 177 ; 21 
W. R. 182.— L.C. and L.JJ. 


M‘Carthy v. McCarthy (1847) 9 Ir. Eq. R. 620. 
— L.C.; varied nom. Fulham r. M* Car thy (1848) 1 * 
H. L. Gas. 703 : 9 Ir. Eq. R. 620 ; 12 Jur. 757 
H.L. (ir.). 

McCarthy v. M‘Carthy. disapproved. 

Allcard v. Skinner (1887) 36 Ch. D. 145; 56 
L. J. Ch. 1052 ; 57 L. T. 61 ; 36 W. R. 251.— 
KEKEWICH, J. ; affirmed, C.A. 

kekewich, J.— The other case — McCarthy v. 
McCarthy — reported in the H.L. under the name 
of Fulham v. McCarthy — is really of no value at 
all. The L.C. of Ireland (who, 1 see, was not 
Lord St. Leonards) had made a strange decree 
for somewhat strange reasons, and it was reversed 
in the H.L. without discussion of the merits of 
the case. Lord Brougham, it is true, referred to 
a question said by him to be one of difficulty, 
which is not foreign to the present case ; but he 
did so only for the purpose of saying that he 
would not express any opinion on it. — p. 160. 

Dickson’s Trust, Ex parte (1850) 20 h.Ar- 
Ch. 33 ; 1 Sim. (n.S.) 37 ; 15 Jur. *82.— 
v.-c., adopted. 

Fowell v. Boggis (1866) 35 L. J. Ch. 472, 474. 
—M.R, 

Dickson’s Trust, In re, discussed. 

Evanturel v. Evanturel (1874) 43 L. J. F. C. 
58 ; L. R. 6 P. 0. 1, 30 ; 31 L. T. 105 ;. 23 W. R. 
32.— P.C. 

Dickson’s Trust, In re, discussed. 

Hodgson v. Halford (1879) 48 L. J. Ch. 548 ; 

11 Ch. D. 959, 966 ; 27 W. R. 545.— HALL, V.-C. 

Wbyte v. Meade (1840) 2 Ir. Eq. R. 420.— 
EX. EQ., distinguished. 

Allcard v. Skinner (18S7) 56 L. J. Cb. 1052 ; 

36 Ch. D. 145 ; 57 L. T. 61 ; 36 W. R. 251.— C.A. 
COTTON. LIND LEY and BOWEN, L.JJ. 

LINDLEY, L.J. — In Whyte v. Meade a gift to a 
convent was set aside, but the gift was the result 
of coercion clearly proved. 

Cocks v. Manners (1871) 40 L. J. Ch. 640 ; 

L. R. 12 Eq. 574 : 24 L. T. 869 ; 19 W. R. 
1053. — V.-C., applied. And see col. 2805. 
Joy, In re, Purday v. Johnson (1888) 60 L. T. 
175 ; 5 Times L. R. 117.— CHITTY, J. 

89—2 
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* 


Cocks v. Manners (supra), discussed. 
Macduff, In re, Macduff r. Macduff (1896) 65 

L. J. Ch. 700 ; [1896] 2 Ch. 451, 474 ; 74 L. T. 
706 ; 45 R. 154. — C.A. LIND LEY, lopes and 
RIGBY, L.JJ. • 

RIGBY, L.J. — The particular convent in that 
case was a set of religious people who met toge- 
1 her, but who abstained even from good works as 
regards the outside public, and they did not 
attempt to proselytise or even to attend to the 
sick and to the poor, and it was held that the 
gift to such a society could not be called a 
charity. It was only a gift to particular men 
and women who happened at the particular 
moment to form part of it. 

Cocks v, Manners, applied. * 

Laffan and Downes’ Contract, Iir re [1897J 1 
Ir. R. 469, 478. — M.R. 

Cocks v. Manners, inapplicable. 

Paden r. Finlay [1898] 1 Ir. R. 423, 430.— 

M. R. 

Att.-Gen. v. Pearson (1817) 3 Mer. 353 ; 17 
II. R. 100. — L.C., referred to. 

Shore r. Wilson (1839) 4 St. Tr. (N.s.) 1370. — 
H.L. (E.). 

Att.-Gen. v. Pearson, explained and applied . 
Att.-Gen. r. Bunce (1868) 37 L. J. Ch. 697 ; 
L. E. 6 Eq. 563, 571 ; IS L. T. 742.— V.-C. ; Att.- 
Gen. r. St. John's Hospital. Bath (1876) 45 L. J. 
Ch. 420 : 2 Ch. D. 554, 565 ; 34 L. T. 563 ; 24 
W. Pu 913.— v.-c. 

Att.-Gen. v. Pearson, referred to. 

Reg. r. Ramsay (1883) 48 L. T. 733, 738 : 1 
Cab. A E. 126 ; 15 Cox C. C. 231 .— Coleridge, 
C.J. 

Att.-Gen. v. Pearson, observations explained. 
Att.-Gen. r. Anderson (1888) 57 L. J. Ch. 543, 
549 ; 58 L. T. 726 ; 36 W. R. 714 .— kekewich, j. 

Trebec v. Keith (1742) 2 Atk. 498. — L.C., 
considered and applied. 

Mackonochie r. Penzance (Lord) (1881) 50 
J. Q. B. 611, 615 : 6 App. Cas. 424 ; 44 L. T. 
479 f^9 W. R. 633 ; 45 J. P. 584.— H.L. (e.). 

Barnes v. Shore (1845) 1 Rob. Ecc. Rep. 
382: 11 Jur. 8S7 ; S. C. 15 L. J. Q. B. 
296 : 8 Q. B. 640 ; 10 Jur. 688. — ARCHES, 
considered^ and applied. 

Combe v. Edwards (IS7S) 3 P. D. 103, 136: 
39 L. T. 295. — LORD PENZANCE. 

Barnes v. Shore, considered and adopted . 
Mackouochie r. Penzance (Lord) (1881) 50 
L. J. Q. B. 611 ; 6 App. Cas. 424, 435 ; 44 L. T. 
479 ; 29 W. R. 633 ; 45 J. P. 584.— H.L. (E.). 
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Stafford (Earl) v. Buckley (1750) 2 Ves. sen. 
170. — L.C., distinguished. 

Wynch, Ex parte (1854) 5 De G. M. & G. 18S, 
226 ; 23 L. J. Ch. 930 : 18 Jur. 659.— L.c. and 

L.JJ. 

Stafford (Earl) v. Buckley, observed vpon. 
Maharana Fattehsangji v. Dessai Killiauraiji 
(1873) hr R, l I»d. A)). 34, 49.— P.C. 


Stafford (Earl) v. Buckley, applied. 
Rivett-Carnac’s Will, In re (1885) 54 L.J. Ch. 
1074 ; 30 Ch. D. 136, 141 ; 53 L. T. 81 ; 33 W. 11. 
837.— CHITTY, J. 

Murray v. Thorniley (1846) 15 L. J. C. P. 
155 ; 2 C. B. 217 ; 30 Jur. 270 : 1 Lutw. 
Reg. Cas. 496 ; Barr. & Am. 742. — c.p., 
followed. 

Heelis r. Blain (1SG4) 34 L. J. C. P. 88 ; 18 
O. B. (N.S.) 90 ; 1 H. & R. 189 ; 11 Jur. (N.S.) : 
IS; 11 L. T. 480; 13 W. R. 262.— c.P. ; and 
Webster r. Ash ton-under- Lvne ; Orme’s Case 
(1872) 42 L. J. C. P. 38 : L. R. S C. P. 281 ; 27 
L. T. 652 ; 21 W. R. 171 ; 2 PIopw. & O. 60.— C.P. 
(see vol. i., col. 977). 

Murray v. Thorniley, distinguished. 

Druitt- v. Christchurch Overseers (1883) 12 
Q. B. D. 365, 367 ; 53 L. J. Q. B. 177 ; 32 W. R. 
371 ; Colt. 328. — Q.B.D. 

Cromwel’s (lord) Case (1601) 2 Co. Rep. 69. 
— C.P., applied. 

Gilbertson r. Richards (1860) 29 L.J. Ex. 213 ; 
5 H. A H. 453 : 6 Jur. (N.s.) 672. — ex. CH. 

Milnes v. Branch (1816) 5 M. A S. 411 ; 17 
R. R. 373. — K.B., discussed- and applied. 
Haywood v. Brunswick, Ac., Building Society 
(ISS1) 51 L. J. Q. B. 73; 8 Q. B. D. 403 ; 45 

L. T. 699 ; 30 W. R. 299 ; 46 J. P. 356.— C.A. 

Brediman’s Case (1607) 6 Rep. 56, b.— c.p. ; 
Ongel’s Case (1586) 4 Rep. 48, b. — C.P. ; 
Lillingston’s Case (1608) 7 Rep. 38, a. — 
C.P. : Cutts v. West (1550) Dyer. fol. 141 
b.. pi. 47 : Lambert v. Austin (1593) Cro. 
Eliz. 332.— JC.B. : Bingham and Park- 
hurst’s Case (1628) Litt. Rep. 93.— EX. ; 
and Dunsh v. Smith (l(i47) Aleyn’s R. 62. 
— K.B., considered. 

Herbage Rents, Greenwich, In rc v Charity 
Commissioners r. Green (1896) 65 L. j/Oh. 871 ; 
[1896] 2 Ch. 811 ; 75 L.T. 148 ; 45 W. R. 74.— 
STIRLING, J. See extract, col. 280S. 

Thursby v. Plant (1669) 1 Wms. Saund. 237. 
— K.B. ; Pine v. Leicester (Countess) (1613) 
Hobart’s Rep. 37 ; and Livingston v. 
Jefferson, 1 Brockenborough’s Rep. 203, 
considered and folio teed. 

Whitaker v. Forbes‘(187o) 45 L. J. C. P. 140 : 
1 C. P. D. 51 ; 33 L. T. 582 ; 24 W. R. 241.-C.A. 

Thnrsby v. Plant. See 

Blackburn Benefit Building Society, In re, 
Graham, Ex parte (1889) 59 L. J. Ch. 183 ; 42 
Ch. D. 343, 347 ; 61 L. T. 745 ; 38 W. R. 178 ; 2 
Meg. 1. — c. A. 

Eton College v. Beauchamp and Riggs 

(1668) Ch. Cas. 121. — M.R., applied. 
Crawfurd v. Annaly (1889) 23 L. R. Ir. 113. — 

M. R. 

Varley v. Leigh (1848) 17 L. J. Ex. 289 : 2 
Ex. 440 . — ex., considered. 

Thomas r. Sylvester (1873) *2 L. J. Q. B. 237 ; 
L. R. 8 Q. B. 368, 371 ; 29 L. T. 290 ; 21 W. R. 
912.— Q.B. 

Varley v. Leigh, approved- and applied. 
Christie r. Barker (18S4) 53 L. J. Q. B. 537, 
541, 543.— C.A. 
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Varley v. Leigh. See 

Herbage Kents, Greenwich, In re. Charity 
Commissioners r. Green (1896) 65 L. J. Ch. 871 ; 
[189fi] 2 Oh. 811 ; 75 L. T. 14S ; 45 W. K. 74.— 
STIRLING, J. 

Thomas y. Sylvester (1S73) 42 L. J. Q. B. 
237 ; L. K. S Q. B. 3(18 ; 29 L. T. 290 ; 21 
W. K. 912. — q.b., followed. 

Whitaker r. Forbes (1875) 44 L. J. C. P. 332 ; 
L. K. 10 0. P. 583, 585 ; 33 L. T. 258.— C.p. : 
a ffirmed. 45 L. J. C. P. 140 ; 1 0. P. D. 51 ; 33 
L. T. 582 ; 24 W. K. 241.— c. A. 

Thomas v. Sylvester, referred to. 

Adnam v. Sandwich (Earl) (1877) 46 L. J. 
Q. B. 612 ; 2 Q. B. D. 485.— Q.B.D. 

Thomas v. Sylvester, followed. 

Booth r. Smith (1883) 51 L. T. 395 ; 47 J. P. 
759 .— day and smith, jj. 

Thomas v. Sylvester, followed. 

Christie r. Barker (1884) 53 L. J. Q. B. 537. — 
C.A. 

Thomas y. Sylvester, applied. 

Crawford v. Annaly (1889) 23 L. K. Ir. 113, 
115. — M.R. 

Thomas v. Sylvester, considered and dis- 
tuu frisked. % 

Swift r\ Kelly (1889) 24 L. K. Ir. 478.— C.A. 

naish, L. J. — The fact . . . that in the present 
case there is immediately following the grant of 
the annuity a limitation taking effect under the 
Statute of Uses, of a term of 100 years, which 
has precedence of the ultimate limitation to the 
freeholder, establishes a distinction between this 
case and that of 'J human v. Sylvester, the effect of 
which we have to consider. Thomas v. Sylvester 
may be taken as establishing that if there were 
no term, and if the freehold reversioner were in 
possession in the pernancy of the rents and 
profits, 'an action of debt would lie against him. 
. . . But where there was an antecedent term, 
the freeholder . . . was so far from being 
regarded as an owner, that he was considered a 
mere stranger. ... It is said, however, that here 
he is in possession — in the pernancy of rents and 
profits. I ask, however, in what capacity this 
possession and pernancy is enjoyed at law ? 
Clearly as tenant at will, or, it may be, bailiff of 
the termor ; and if it be a possession under and 
not over, the term, I do not see how Thomas v. 
Sylvester rules the case. The possession there 
was of a different character from that here. The 
possession at law was that of the freeholder — 
here it is not. ... I am therefore of opinion 
that the possession of the defendant here is 
wholly different from that of the defendant in 
Thomas v. Syl renter. In the latter case he had 
at law large and extensive rights, and, having 
these, was held liable to a personal action. 
Here there are no corresponding rights — a fact 
arising from a particular remedy and security, 
namely, a trust term having been created with 
the consent, or on the stipulation, it must be 
taken, of the j«intress, for the purpose of pro- 
tecting the jointure. — pp. 490, 491. 
m 

Thomas v. Sylvester, explained and followed. 

Blackburn Benefit Building Society, In re. 
Graham, Ex parte (1889) 59 L. J. Ch. 183 ; 42 
Ch. D. 343 ; 61 L. T. 745 ; 38 W. K. 178 ; 2 


Meg. 1. — C.A. ESHER, M.R., COTTON and FRY, 
L.JJ. „ 

cotton, L.J . — Undoubtedly an action for debt 
may be brought against the terretenant for a 
rent-charge. That was decided, in+Thumas v. 
Sylvester. It is not that there is any charge on 
them on account of their holding the land, but 
only that when the land is vested in any one he 
contracts a liability to pay yie rent-charge while 
he holds the land. ~ ' 

Thomas v. Sylvester, followed. 

Searle v. Cooke (1890) 59 L. J. Ch. 259; 43 
Ch. D. 519 : 62 L. T. 211. — C.A. cotton, 
BINDLEY and LOPES, L.JJ. 

*Thomas $ v. Sylvester, discussed. 

Sligo, Leitrim and Northern Iiy. r. Whyte 
(1893) 31 L. R. Ir. 316. — M.R. ; and Odium v. 
Thompson (1893) 31 L. R. Ir. 394. — v.-c. 

Thomas v. Sylvester, referred to. 

Pertwee r. Townsend (1896) 65 L. J. Q. R. 
659 ; [1896] 2 Q. B. 129 ; 75 L. T. 104.— COL- 
LINS, J. 

Thomas v. Sylvester, considered and distin- 
guished. 

Herbage Rents, Greenwich, In re, Charity 
Commissioners r. Green (1896) 65 L. J. Ch. 871 ; 
[1S96] 2 Ch. 811 ; 75 L. T. 148 ; 45 W. ft. 74. 

Stirling, J., after considering 'Thomas v. 
Sylvester and the above cases dealing with it, 
said : In all these cases, however, the action was 
brought against the owner in fee of the land, 
and the question whether a tenant for years is 
liable to an action for debt is one on which I 
have been unable to find any reported authority, 
and I feel compelled, therefore, to enter into the 
consideration of the law as found in the more 
ancient authorities. — p. 877. 

Thomas v. Sylvester, not applied. 

Gorringe v. Land Improvement Society (1898) 
[1899] 1 Ir. R. 142. 

porter, M.R. — Thomas v. Sylvester does 
apply to this case. If there is anything-plain it 
is that there was [here] no loan in the ordinary 
sense. . . . The rent-charge was not to be a 
security to the defendants for an advance. It 
was to be their own sole and absolute property. 
This is in substance a purchase of a rent-charge 
to be created in part by means of the purchase 
money to be paid for it. — p. 155. 

Thomas v. Sylvester, adopted. 

Barlow r. Shuttleworth (1902) 71 L. J. K. B. 
460 ; [1902] 1 K. B. 721, 729 : 86 L. T. 524 ; 50 
W. R. 66S ; 66 J. P. 516— ALVERSTONE, C.J., 
DARLING and CHANNELL, jj. 

Booth V. Smith (No. 1) (1883) 51 L. T. 395 ; 
47 J. P. 759. — DAY and smith, jj., 
principle applied. 

Pertwee v. Townsend (1896) 65 L. J. Q. B. 
659 ; [1896] 2 Q. B. 129 ; 75 L. T. 104.— COL- 
LINS, J. 

Booth v. Smith (No. 2) (1884) 54 L. J. 
Q. B. 119 ; 51 L. T. 742 ; 33 W. li. 142. 
— C.A. , distinguished . 

Tuffnell r. O’Donohue (1896) [1897] 1 Ir. R, 
360.— CHATTERTON, V.-C. 
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Willoughby v. Willoughby (1843) 4 Q. B. 
.687: 12 L. J. Q. B. 281.— Q.B., distin- 
guished. 

Christie r. Barker (1884) 53 L. J. Q. B. 537. — 
C.A. BRET*, M.R., BOWEN and FRY, L. JJ. 

FRY. L.J. — The only observation I would make 
with regard to Willoughby v. WHlough by, 
which was pressed upon us as an authority is 
that, it does not appear to me to be inconsistent 
with the present decision. The Court there 
found an absence of any expression that the 
persons by whom the rents were to be paid were 
the persons against whom the remedies were to 
be directed, and upon that ground came to the 
conclusion that an action of debt would not lie 
against the defendant. But the words which 
were wanting there arc present here, the reason- 
ing in Willov (fill y v. Willoughby doe? not there- 
fore apply.— p. 543. 

Christie v. Barker (18S4) 53 L. J. Q. B. 537. 

—C.A. 

Searle u. Cooke (1883) 59 L. J. Ch. 259 ; 43 
Ch. D. 519, 528; 62 L. T. 211.— c.A. 

• Christie v. Barker, principle applied. 

Pertwee r. * Townsend (1896) G5 L. J. Q. B. 
G59 : [1896] 2 Q. B. 129 ; 75 L. T. 104.— C.A. 

Christie v. Barker, referred to. 

Odium v. Thompson (i893) 31 L. ft. Tr. 394. 
402. — v.-c. 

Christie v. Barker, considered. 

Herbage Kents, Greenwich, In re. Charity 
Commissioners r. Green (1896) 65 L. J. Ch. S71 : 
[1896] 2 Ch. 811 ; 75 L. T. 148 : 45 W. ft. 74.— 
STIRLING, J. 

Blackburn Benefit Building Society, In re 
(1889) 59 L. J. Ch. 183 ; 42 Ch. D. 843 : 
61 L. T. 745 ; 38 W. ft. 178’; 2 Meg. 1.— 
C.A., observations applied. 

Odium ^ Thompson (1893) 31 L. ft. Ir. 394. 
—v.-c. 

Blackburn Benefit Building Society. In re, 

considered and distinguished. 

""ETfcrbgge Bents, Greenwich, In re, Charity 
Commissioners r. Green (1896) 65 L. J. Ch. 871 : 
[1896] 2 Ch. 811 ; 75 L. T. 148 ; 45 W. ft. 74.— 
Stirling, J. See extract, supra , col. 2808. 

Crawford v. Annaly (1889) 23 L. ft. Ir. 113, 
applied. 

Sligo, Leitrim and Northern By. r. Whyte 
(1893) 31 L. ft. Ir. 316, 321 .— porter, M.R. 

Swift v. Kelly (1889) 24 L. K. Ir. 107.— 
Q.B.D. : reversed, 24 L. ft. Ir. 478. — C.A. 

Swift v. Kelly, adopted. 

Irish Land Commission v. Scannel (1891) 30 
L. ft. Ir. 287, 291 .— holmes, J. 

Swift v. Kelly, discussed’ and applied. 

Sligo, Leitrim and Northern By. r. Whyte 
(1893) 31 L. ft. Ir. 316. 

porter, M.R, — The question then arises as to 
the applicability of the principle in Swift V. 
Kelly. Is he [the defendant, who was owner of 
an estate subject to outstanding mortgages], 
within the decision of Swift v. Kelly a t; pernor 
of the profits ” of the land on which the rent- 
charge is charged, and as such personally liable ? 
... He is in possession ; and in equity would be 
considered the owner of the estate, subject to 


the incumbrances ; but his legal position is that 
he is a mere tenant at will, or a bailiff to the 
mortgagees ... It must, be remem bered that 
the only freehold estate in the lands was in the 
defendant in Swift v. Kelly , the outstanding 
estate being a term of years. And, therefore, 1 
think the decision of the Ck A. [in that case] 
applies to the present with fourfold force. — 
pp. 321, 322. 

Swift v. Kelly, discussed. 

Odium /•. Thompson (1893) 31 L. ft. Ir. 394. 
—v.-C. 

Swift v. Kelly, adopted. 

Pertwee r. Townsend (1896) 65 L. J. Q,. P>, 
659 ; [1896] 2 Q. B. 129 ; 75 L. T. 104.— COL- 
LINS, J. 

Swift v. Kelly, considered and distinguished. 
Herbage Bents, Greenwich, In re, Charity 
Commissioners r. Green (1896) 65 L. J. Gh. 871 ; 
[1896] 2 Ch. 811 ; 75 L. T. 148 ; 45 W. ft. 74.— 
— Stirling, J. See extract, supra , col. 2808. 

Searle v. Cooke (1890) 59 L. J. Ch. 259 : 43 
Ch. D. 519 : 62 L. T. 211. — C.A., discussed. 
Odium r. Thompson (1893) 31 L. ft. Ir. 394. 
chatterton, V.-C. — Another case may be also 
referred to — Searle v. Coolie — which more nearly 
approaches the present. It was there held on 
thfcfc authority of Thomas v. Sylvester that the 
defendant was personally liable for the arrears 
of a rent-charge accrued during his occupancy 
of the land on which it was charged, and so far 
it is an authority for plaintiff ... On appeal, 
Cotton, L.J. states that it was admitted that the 
tenant was in possession of all the land subject 
to the rent-charges, and- that the rents were 
sufficient to pay the rent- charges. This must be 
taken as according with the view of hhiy, J. (in 
the Court below), and as an opinion that the 
sufficiency of the rents was the ground for the 
personal claim being matte for payment without 
an inquiry (as to the rents and profits). — p. 402. 

e 

Searle v. Cooke, dicta explained. 

Pertwee c. Townsend (j 896) 65 L. J. Q. B. 659 ; 
[1896] 2 Q. B. 129 ; 75 L. T. 104. 

COLLINS, J. — The dicta cited in argument of 
the then Mr. Justice Kay and of Lord Justice 
Cotton in Searle v. Choke -respectively, must, I 
think, be read in reference to the subject matter 
of the claim, which was mainly one for equitable 
relief. — p. 661. 

Searle v. Cooke, considered and distinguished. 
Herbage Kents, Greenwich, In ie, Charity 
Commissioners r. Green (1896) 65 L.J. Ch.871 ; 
[1896] 2 Ch. 811 ; 75 L. T. 14S ; 45 W. ft. 74.— 
STIRLING, J. See extract, supra , col. 2808. 

Odium v. Thompson (1893) 31 L. ft. Ir. 394. 
— v,-c., questioned. 

Pertwee v. Townsend (1896) 65 L. J. Q. B. 659 : 
[1896] 2 Q. B. 129 ; 75 L. T. 104. 

Collins, J. — In Odium v. Thompson the Y.-C. 
further relied on the analogy of an executor’s 
position who has actually entered, and who is 
sued as assignee of the term, and r who is never- 
theless allowed to plead that the profits fall short 
of the rent, and to measure his liability accord- 
ingly. . . . But I cannot think that the excep- 
tional position of an executor presents any 
analogy to that of a complete legal assignee like 
the defendant in this case. — p. 662. 
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Pertwee v. Townsend (1896) 65 L. .J. Q. B. 
659 ; [1896] 2 Q. B. 129 ; 75 L. T. 104.— 
COLLINS, J., approved, but distinguished. 
Herbage Bents, Greenwich, In re,* Charity 
Commissioners v. Green (1896) 65 L. J. Ch. 871 ; 
[1896] 2 Ch. 811 ; 75 L. T. 148 ; 45 IV. R. 74.- 
stirling, J. See extract, supra, col. 

White y. James (1S5S) 28 L. J. Ch. 179 ; 26 
Beav. 191 ; 4 Jur. (n.S.) 1,214; 7 W. R. 
35. — M.R., applied . 

Hallr. Hurt (1861) 2 J. & H. 76. — WOOD, v.-c. : 
and Horton r. Hall (IS 74) L. JR. 17 Eq. 437 ; 22 
W. B. 391.— v.-c. 

White v. James, followed, 

Scottish Widows’ Fund r. Craig (1882) 51 L. J. 
Ch. 363, 366 ; 20 Ch. JD. 208 ; 30 W. B. 463.— 
HALL, V.-C, 

White y. James, referred to. 

Sandeman v. Rushton (1891) 61 L. J. Ch. 136 ; 
66 L. T. 180. — KEKEWICH, J. 

Bailey v. Badham (1885) 54 L. J. Ch. 1.067 : 
30 Ch. D. 84 ; 53 L. T. 13 ; 33 W. B. 770 : 
49 J. P. 660. — bacon, V.-C., referred to. 
Searle v. Cooke, 59 L. J. Ch. 259*; 43 Ch. B. 
519 ; 61 L. T. 189 ; 37 W. B. 730.— KAY, J. ; 
affirmed, (1890) 59 L. J. Ch. 259 ; 43 Cli. D. 519 : 
62 L. T. 211.— C. A. 

Stainer v. Nisbitt (1846) 3 Jo. & Lat. 447} 9 
Ir. Eq. B. 96). — SUG-DEN, L.C., applied. 
Hassard r. Fowler (1892) 32 L. JR. Ir. 49. — 
Q.B.D. 

Thorndike v. Allington (1667) 1 Oh. Cas. 
7 9 . — :m . R., ap pi led. 

Alms Com Charity. In re, Charity Com- 
missioners r. Bode (1901) 71 L. J. Ch. 76 : 
[1901] 2 Ch. 750 ; 85 L. T. 533. — STIRLING-, J. 

Butt’s Case (1600) 7 Co. Ilep. 23. a.— c.P. ; 
andKimp v. Cruwes (1695) 2 Lutw. 1573. 
— C.P., applied. * 

Saffery v. Elgood (1834) 3 L. J. K . B. 151 ; 1 
A. & E. J91 ; 3 27. M. 346.-K.B. 

Butt’s Cas e, followed. 

Gillman’s Estate, In re (1875) Ir. R. 10 Eq. 
92. — FLAN AG- AN, J. 

Gough y. Howards (1615) 3 Bulstr. 121. — 
K.B., commented on. 

Gillman’s Estate, In re (1875) Ir. R. 10 Eq. 92. 
— FLANAGAN, J. v 

Anon (1740) 2 Atk. 61. — L.C., applied. 
Gilligan v. National Bank [1901] 2 Ir. R. 513, 
543.— Q.B.D. 


REPLEVIN. 

Churchward v. Johnson (1889) 54 J. P. 326. 
— Q.B.D., discussed and followed. 

Masters v. Fraser (1902) So L. T. 611 ; 66 
J. P. 100.— Q.B.D. 

Chamberlain, Ex parte (1804) 1 Sell. & Lef. 
320. — L.C. ; and Wilson’s Bankruptcy, 
In re (*804) 1 Sch. & Lef. 320, n.— L.C., 
applied. 

Mennie r. Blake (1850) 25 L. J. Q. B. 399 ; 6 
El. & Bl. 842 : 2 Jur. (N.S.) 953 ; 4 W. R. 739. 
— Q.B. 


Shannon v. Shannon, applied. 

Mellor v. Leather (1853) 22 L. J. M.‘ C. 56 ; 1 
El. & Bl. 619 ; 17 Jur. 709. — Q.B. : Mennie v. 
Blake (1856) 25 L. J. Q. B. 399 ; 6 EL & Bl. S42 ; 

2 Jur. (N.S.) 953 ; 4 W. B. 739 .-»-q.b* 

George v. Chambers (1843) 12 L. J. M. C. 94 ; 
11 M. & W. 149 ; 2 L>. (N.S.) 7S3 ; 7 Jur. 
836. — EX., applied. • 

Allen r. Sharp (1848) 17 L. J. Ex. 209, 211 ; 5 
Ex. 352.— EX. ; and Mellor v. Leather (1S53) 22 
L. J. M. C. 76 ; 1 EL & BL 619 ; 17 Jur. 709. 
-Q.B. 

George y. Chambers, followed. 

Rhymney By. r. Price (1867) 16 L. T. 394. 
— C?.B. 

» 

Wilson v. Weller (1S19) 1 Br. & B. 57 ; 3 
Moore 294. — c.P., distinguished . 

Rhymney Ry. r. Price (1867) 16 L. T. 394. 
—Q.B. 

SHEE, J. — Marshall v. Pitman (post') . . . 
and Wilson y. Weller .... are clearly dis- 
tinguishable, the faces necessary to found the* 
jurisdiction being in both cases unquestioned. 
— p. 395. 

Marshall y. Pitman (1833) 2 L. J. M. C. 
33 ; 9 Bing. 595 : 2 M. & Scott 745. — 
C.P., approved and. followed. 

Birmingham Churchwardens v. Shaw (1849) 
18 L. J. M. C. 89 : 10 Q. B. 868, 883 ; 3 New 
Sess. Cas. 445 ; 13 jur. 357. — Q.B. 

Marshall v. Pitman, distinguished. 

Rhymney Ry. i\ Price (1867) 16 L. T. 394. — 
Q.B. See extract, supra. 

Att.-Gen. v. Brown (1818) 1 Swansfc. 265.— 
L.C., referred to. 

Att.-Gen. *<\ Mid Kent Ry. (1867) L. R. 3 Ch. 
100, 104. — L.JJ. ; St. Botolph Without Bishops- 
gate Estates, In re (1887) 56 L. J. Ch. 691 ; 35 
Ch. D. 142, 150 ; 56 L. T. SS4 ; 35 W. R. 688.— 
north, J. And see “Charity,” Vol. i.,col. 33*- 

Sells v. Hoare (1S23) 2 L. J. (o.s.) C. P. 56 ; 

1 Bing. 401 ; 8 Moore 451 ; 1 Car. & P. 
2S. — C. P., distinguished. 

Glyn ±\ Thomas (1856) 25 L. J. Ex. 125 ; 11 
Ex. 870 ; 2 Jur. (N.S.) 378 ; 4 W. R. 363.— 

EX. CH. 

Coleridge, j. — In Sells v. Hoare it is true 
that a rule was refused to disturb a verdict for 
a shilling damages, where the goods taken under 
a distress had not been sold in consequence of 
an arrangement between the parties ; but there 
the action was for an excessive distress, and an 
excessive distress was proved, and there was, 
therefore, a good right of action ; and it may 
well be, that the arrangement coming subse- 
quently, the circumstances of which are not 
stated, may not have defeated the right of 
action, and the plaintiff only recovered a shil- 
ling. This, therefore, does not interfere with 
the general and well-known rule. — p. 127. 

Tancred v. Leyland (1851) 20 L. J. Q. B. 
316 ; 16 Q. B. 669 ; 15 Jur. 394.— EX. CH., 
discussed and' applied. And sec col. 2813. 

Glyn n. Thomas (1856) 25 L. J. Ex. 125 ; 11 
Ex. 870 ; 2 Jur. (n.S.) 378 ; 4 W. JR. 363.— 
ex. ch. 
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Tancred v. Leyland (supra'), followed . 

Frepch v. Phillips (1856) 26 L. J. Ex. 82 ; 1 
H. & N. 564 ; 2 Jur. (N.S.) 1169 ; 5 W. R. 114.— 
EX. CH. 

f 

Keg. y. -Williams (1850) 19 L. J. M. C. 126.— 
C.C.R., adopted. 

Jones v. Johnson (1S50) 20 L. J. M. C. 11 ; 5 
Ex. 862. — EX. 

Alchorne v. Gomme (1824) 2 L. J. (o.s.) 
C. P. 118; 2 Bing. 54; 9 Moore 130.— 
C.P., questioned. 

Pope r. Biggs (1S29) 7 L. J. (o.S.) K. B. 246 ; 

9 B. & 0. 245 ; 4 Man. & Ry. 193. 

PARKE, J. — Alehorne v. Gramme is an authority 
the other way ; hut the pleadings in that case 
do not, perhaps, sufficiently raise the question 
now under consideration ; and by the form of j 
those pleadings the attention of the Court seems 
to have been principally directed to the considera- 
tion of the effect of the alleged attornment by 
the tenant to the mortagee, which, in the view X 
have taken of the subject in this case, appears to 
pie to be immaterial, the notice given by the 
mortgagee being sufficient to determine the 
authority of the mortgagor, and to entitle the 
mortgagee to receive, whether the tenant attorned 
or not. — p. 258. 

Middleton v. Bryan (1814) 3 M. Sc S. 155. — 
K.B., approved and applied. 

Dix i\ Groom (18S0) 49 L. J. Ex. 430; 5 
Ex. D. 91 ; 28 W. R. 370.— LUSH, J. and 
POLLOCK, B. 

Rogers v. Pitcher (IS 15) 1 Marsh. 541 ; 6 
Taunt. 202. — C.P., adopted. 

Doe d. Lord v. Crago (1848) 17 L. J. C. P. 
263 ; 6 C. B. 90.— C.P. 

Rogers v. Pitcher. See 

Carlton v. Bowcock (1884) 51 L. T. 659. — 
CAVE, J. 

-^Rogersv. Birkmire (1736) Cas. t. Hard. 245 : 
2*Str. 1040.— K.B. ; and Bedford v. Sutton 
Coldfield (1S5S) 27 L. J. C. P. 105 ; 3 
C. B. (N.S.) 449 ; 4 Jur. (N.S.) 133.— C.P., 
distinguished. 

Phillips *. Whitsed (1859) 29 L. J. Q. B. 164 ; 
2 El. & El. 804 ; 6 Jur. (N.S.) 727 ; 2 L. T. 278 : 
8 W. R. 494,-Q.b. 

COCKBURN, c, J. — No one disputes the pro- 
position that you cannot distrain on close A. 
for rent due on close B. and rice versa ; but if 
there be rent due on both, and no more taken 
upon each than is due in respect of each, then 
you may avow so as to set the matter right. In 
- . . Bedford v. Sutto?i Coldjield , there is a 
manifest distinction, because the aggregate rent- 
charge being charged in separate sums on the 
separate properties, the owner of the rent-charge 
had distrained on one for the whole. Rogers v. 
Birlimire is to the same effect. — p. 166. 

Bedford v. Sutton Coldfield, referred to. 

Hyde v. Berners (1889) 5 Times L. R. 406. — 
STEPHEN, J. 

Hool V. Bell (1697) 1 Ld. Raym. 172, 
approved and applied . 

Prescott v. Boucher (1832) 3 B. & Ad. 849.— 


k.b. ; Saffery v. Elgood (1834) S L. J. K. B. 
151 ; 1 A. & E. 191 ; 8 N. & M. 346.— K.B. ; 
Johnson v. Faulkner (1S42) 11 L. J. Q. B. 193 ; 

2 Q. B. 925 ; 2 G. & D. 184.— Q.B. 

Hool v. Bell, adopted. 

Swift r. Kelly (1888) 24 L. R. Ir. 107, 115. — 
Q.B.D. 

Miller v. Green (1831) 2 Or. & J. 142 ; 1 
L. J. Ex. 51 ; 2 Tyr. 1 ; 8 Bing. 92 ; 1 M. 
& Scott 199 . — ex. CH., distinguished . 
Johnson v. Faulkner (1842) 11 L. J. Q. B. 
193 ; 2 Q. B. 925 ;2G.& D. 184.— Q.B. 

Saffery v. Elgood (1834) 3 L. J. K. B. 151 ; 

1 A. & E. 191 ; 3 N. & M. 346.— K.B. , 
applied. 

Johnson v. Faulkner (1842) 11 L. J. Q. B. 
193 ; 2 Q. B. 925 ; 2 G. & D. 184.— Q.B. 

James v. Salter (1886) 5 L. J. C. P. 112 ; 3 
Bing. (NT. C.) 544; 4 Scott 168.— C.P. 
(see S. O. 1 M. & Rob. 501), adopted . 
Magdalen Hospital Governors v. Knotts (1878) 
47 L. J. Oh. 726 ; 8 Ch. D. 709, 727 ; 38 L. T. 
624 ; 26 W. R. 646— C. A., affirmed on one point, 
(1879) 48 L. J. Ch. 579 ; 4 App. Cas. 324 ; 40 
L. T. 466 ; 27 W. R. 602.— H.L. (E.). 

? James v. Salter, approved . 

Irish Land Commission v. Grant (1S84) 10 
App. Cas. 14 ; 52 L. T. 228 ; 33 W. K. 357.— 
H.L. (IR.). 

James v. Salter, considered and applied. 
Howitt r. Harrington (Earl) (1893) 62 L. J. 
Ch. 571 ; [1S93] 2 Ch. 497 ; 3 R. 568 ; 68 L. T. 
703 : 41 W. R. 664.— STIRLING, J. 

James v. Salter, applied. 

Devon’s (Earl) Settled ^states, In re, White 
v. Devon (Earl) (1896) 65 L. J. Ch. 810 ; [JS96] 
2 Ch. 562 ; 75 L. T. 17 r 8 ; 45 W. R. 25.— 

CHITTY, J. 

James v. Salter, applied. 

Jones v. Withers (1896) 74 L. T. 572. — C.A. 
LINDLEY, KAY and SMITH, L.JJ. 

Owen v. De Beauvoir (1847) 16 M. & W. 547 ; 
11 Jur. 458 .— ex. ; affirmed nom. De Beauvoir v. 
Owen (1850) 19 L. J. Ex. 177 ; 5 Ex. 166.— 
EX. CH. * 

De Beauvoir v. Owen. 

Referred to , Maharana Fattehsangji Jaswat- 
sangji v. Dessai Kallianraiji Hekoomutraiji 
(1873) L. R. 1 Ind. App. 34, 54. — P.C. con- 
sidered. Zouche (Lord) c. Dalbiac (1875) 44 
L. J. Ex. 109 ; L. R. 10 Ex. 172, 177 ; 33 L. T. 
221 ; 23 W. R. 564. — EX. ; approved , Irish Land 
Commission v. Grant (1884) 10 App. Cas. 14, 
27 ; 52 L. T. 228 ; 33 W. R. 357.— H.L. (IR.) ; 
applied , Howitt v. Harrington (Earl) (1893) 62 
L. J. Ch. 571 ; [1893] 2 Ch. 497 ; 3 R. 568 ; 68 
L. T. 703; 41 W. R. 664.— STIRLING, J. ; 
referred to , Jones v. Withers (2*896) 74 L. T. 
572. — C.A. ; observed upon , Irish Land Com- 
mission v. Jenldn (1888) 24 L. Bc-Ir. 40, 47. — 
q.b.d. , O’BRIEN, J. dissenting. 

Payne v. Esdaile (1SS9) 58 L. J. Ch. 299 ; 
13 App. Cas. 613 ; 59 L. T. 56S ; 37 W. R. 
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278 : 53 J. P. 100. — ill. (e.) : Howitt v. 
Harrington (Earl) (181)3) 02 L. J. Ch. 
n71 : [1893] 2 Ch. 497 ; 08 L. T. 70S ; 41 
W. R. 064; 3 R. 568.— STIRLING, J., 
referred to. 

Jones r. Withers (1890) 74 L. T. 572. — c.A. 

Roulston v. Clarke (1795) 2 H. Bl. 563.— 
C.P.. i input) ned. 

Evans r. Robins (1863) 11 L. T. 211, 214: 2 
H. & C. 410 : 33 L. J. Ex. OS ; 10 Jur. (N.S.) 
473 ; 12 W. R. 604. — EX. CH. 

Pollitt v. Forrest (1847) 17 L. J. Q. B. 291 ; 
11 Q. B. 949 : 12 Jur. 500. — EX. CH., 
referred to. 

Evans r. Robins (1863) 11 L. T. 211,214. — 
EX. CH. (supni). 

Phillips v. Berryman (1783) 3 Dougl. 286 ; 
1 Selw. N. P. 079. — K.B., principle. not 
applied. 

Brnnsden r. Humphrey (1884) 53 L. J. Q. B. 
470; 14 Q. B. D. 141, 147; 51 L. T. 529; 32 
W. R. 944 ; 49 J. P. 4.— C.A. ; COLERIDGE, C.J. 
dissenting. 

Gibbs v. Cruikshank (1873) 42 L. J. C. P. 
273 ; L. R. 8 C. P. 454 ; 28 L. T. 735 : 
21 W. R. 734. — c.P., applied. 

Smith v. Enright (1893) 03 L. J. Q. B. 220 ; 
69 L. T. 724 . — Charles and weight, jj. * 

Gardiner v. Williamson (1831) 9 L. J. (o.S.) 
K. B. 233 ; 2 B. k Ad. 336. — K.B., followed. 
Neale v. Mackenzie (1837) 6 L. J. Ex. 203 ; 1 
M. &; W. 747 ; 1 Gale 119. — ex. ch. 


revenue. 

1. Income and Property Tax. 

2. Inhabited House Duty. 

3. Land Tax. 

4. Probate Duty. 

5. Legacy Duty. 

0. Succession Duty. 

7. Account Stamp Duty. 

8. Estate Duty. 

9. Bodies Corporate and Unincorpor- 

ate. 

10. Customs and Excise. 

11. Stamps. 


1. Income and Property Tax. 

Coomber v. Berkshire JJ. (1884) 53 L. J. 
Q. B. 239 ; 9 App. Cas. 61 ; 50 L. T. 405 ; 
32 W. R- 525 ; 48 J. P. 421.— H.L. (E.), 
followed. 

Nicholson r. Hpiborn Union (1880) 50 L. J. 
M. C. 54 ; 18 Q. B. D. 161 ; 55 L. T. 775 ; 
35 W. R. 230; 51 J. P. 341.— DENMAN and 
HAWKINS, JJ. 

Coomber v. Berkshire JJ., explained and 
dicta questioned. 

Tunnicliffie v. Birkdale (1888) 20 Q. B. D. 450, 
454 ; 59 L. T. 190*; 36 W. R. 360 ; 52 J. P. 452. 
— C.A. ESHER, M.R., PRY and LOPES, L.JJ. 

Coomber v. Berkshire JJ., discussed. 

Bray r. Lancashire JJ. (1889) 57 L. J. M. C. 


57 ; 22 Q. B. D. 4S4, 490 ; 59 L. T. 43§.— 
POLLOCK, B. and HAWKINS, J. ; affirmed. 58 
L. J. M. C. 54 ; 22 Q. B. D. 484, 490 ; 37 W' R. 
392 : 53 J. P. 499. — C.A. ESHER. M.rfc, BOWEN 
and FRY', l.jj. 

Coomber v. Berkshire JJ. ami Bray v. 
Lancashire JJ., discussed. 

Harter. Holmes [1898] 2*Ir. 11. 050, 664. — 
Q.B.D. 

Coomber v. Berkshire JJ., referred to. 
Hornsey Urban Council r. Hennell (1902) 71 
L. J. K. B. 479 ; [1902] 2 K. B. 73, 81 ; 86 L. T. 
423 ; 50 W. R. 521 ; 66 J. P. 013.— ALVER- 
STONE, C.J., DARLING and CHANNELL, JJ. 

Bent v. Roberts (1S77) 47 L. J. Ex. 112 ; 3 
Ex. E.’SG ; 37 L. T. 673 ; 26 W. 11. 128.— 
ex. D., applied. 

Coomber r. Berkshire JJ. (1862) 51 L. J. Q. B. 
297 ; 9 Q. B. D. 17, 27 : 30 W. R. 779 ; 40 J. P. 
629. — GROVE, J. and HUDDLESTON, B. ; affirmed, 
52 L. J. Q. B'. 61 ; 10 Q. B. D. 207 : 47 L. T. 
087 ; 31 W. R. 356 ; 47 J. P. 164.— C.A. BAG- 
GALLAY. BRETT, and LINDLEY. L.JJ. ; and H.L. 
(supra ) col. 2815). 

Att.-Gen. v. Black (1871) 40 L. J. Ex. 89 ; 
L. R. 0 Ex. 7S ; 24 L. T. 370; 19 W. R. 
410. — EX. ; a firmed. 40 L. J. Ex. 194 ; 
L. R. 6 Ex. 308 ; 25 L. T. 207 ; 19 W. R. 
1114. — ex. ch., considered. 

Glasgow Water Commissioners r. Solicitor of 
Inland Revenue (1875) 2 Rettie 70S. — CT. OF sess. 

Att.-Gen. v. Black, discussed. 

Mersey Docks v. Lucas (1883) 53 L. J. Q. B. 
4; 8 App. Cas. 891, 911; 49 L. T. 781; 32 
W. R. 34 ; 48 J. P. 212.— H.L. (E.). 

Att.-Gen v. Black, applied . 

Glasgow Water Commissioners Miller (1886) 
13 Rettie 4S9. — ct. of SESS. ; Dublin Corpora- 
tion v. Me Adam (18S7) 20 L. R. Ir. 497, 
512. — c.A. ; Sowrey r. Lynn Mooring Com- 
missioners (1887) 2 Tax Cas. 201. — smith and 

GRANTHAM, JJ. ^ 

Att.-Gen. v. Black, referred to. 

Att.-Gen. x. M'Cormack [1903] 2 Ir. R. 517. 

— K.B.D. 

Att.-Gen. v. Scott (1S73) 2S L. T. 302 ; 21 
W. R. 265. — ex., applied. 

Glasgow Water Commissioners v. Miller (1886) 
13 Rettie 489.— CT. of SESS. 

Glasgow Water Commissioners v. Solicitor 
of Inland Revenue (1875) 2 Rettie 708. 
— CT. of SESS., distinguished. 

Mersev Docks x. Lucas (1883) 53 L. J. Q. B. 
4 ; 8 App. Cas. 891 ; 49 L. T. 781 ; 32 W. R. 34 ; 
4S J. P. 212. — H.L. (E.); Paddington Burial 
Board v. Inland Revenue Commissioners (18S4) 53 
L. J. Q. B. 224 ; 13 Q. B. D. 9, 14 ; 32 W. R. 
551 ; 48 J. P. 311.— day and smith, JJ. See 
posty col. 2817. 

Glasgow Water Commissioners v. Solicitor 
of Inland Revenue, explained. 

Dublin Corporation r. M‘Adam (1SS7) 20 
L. R. Ir. 497, 512. — EX. D. And see col. 2817. 

Glasgow Water Commissioners v. Solicitor 
of Inland Revenue, not applied. 

Sowrey x. Lynn Mooring Commissioners (1887) 
; 2 Tax Cas. 201. — smith and grantham, jj. 



2817 


REVENUE 


2818 


Glasgow Water Commissioners y. Solicitor 
of Inland Revenue (supra), fallowed. 

Harris v. Irvine Corporation (1900) 2 Fraser 
1080. — CT.OF S£SS. 

Mersey Docks and Harbour Board v. Lucas 
(1883) 53 L. J. Q. B. -1 ; 8 App. Cas. 891 ; 
19 L. T. 781 : 32 \V. 11. 81 ; 48 J. P. 212. 
— H.L. (E.) ; affirming (1881) 51 L. J. Q. B. 
114; 46 J. P. 388.-— C. A. JESSEL, M.R.. 
BRETT and COTTON, L.JJ. ; i chirk-varied 50 
L. J. Q. B. 449 ; 44 L. T. 045 : 29 W. 11. 
006 ; 45 J. P. 713.— GROVE and LINDLEY. 
JJ., referred to. 

.Last r. London Assurance Corporation (1S84) 
53 L. J. Q. B. 325; 12 Q. B. D. 389. 400; 50 
' L.T. 534 ; 32 W. 11. 702.— DAY. J. ; A. L. SMITH, J. 
dissenting-; and 54 L. J. Q. B. 4 ; 14 Q. B. D. 
239. 243 ; 52 L. T. 604 : 33 W. R. 207 ; 49 ,T. P. 
564. — C.A. BRETT, M.R. and COTTON, L.J. ; 
lindley, L.J. dissenting (c.A. reversed, H.L.. 
* post, col. 2829). 

Mersey Docks and Harbour Board v. Lucas. 

applied. 

Paddington Burial Board v. Inland Revenue 
Commissioners (1884) 53 L. J. Q. B. 224 : 13 
Q. B. I). 9, 14 ; 50 L. T. 211 : 32 W. R. 551 : 48 
J. P. 311. — DAY and A. L. SMITH, JJ. 

A. L. SMITH, J. — Glasgow Water Commissioners 
v. Solicitor of Inland Reven ue [supra, col. 2816) 
... is distinguishable. There the scheme of 
the local Act was that the corporation were 
never to make any protit at all. In this case the 
burial board are entitled to charge any fees 
they think proper, and in the course of their 
business they make a profit. When once you have 
the fact that a profit is made, it is taxable under 
the Income Tax Acr, and since Mersey Docks v. 
Lucas it must be taken to be wholly immaterial 
what is the destination of such profit — whether 
it is appropriated to the benefit of one or more 
persons, or retained for the benefit of the person 
who makes it. — p. 14. 

DAY, J. also discussed Glasgow , <j‘e. Com- 
missioners v. Solicitor of Inland Revenue. 

^Jersey Docks and Harbour Board v. Lucas, 

principle applied. 

Glasgow Water Commissioners r. Miller (1886) 
13 Rettie 4S9 .— ct. of sess. 

Glasgow Water Commissioners v. Miller, 
followed. 

Allan r. Hamilton Waterworks Commissioners 
(1887) 14 Rettie 485. — CT. OF SESS. 

Mersey Docks and Harbour Board v. Lucas, 
referred to. 

Glasgow Water Commissioners v. Miller, 

approved and applied. 

Dublin Corporation v. M £ Adam (1887) 20 
L. R. Ir. 497, 513 .— ex. d. 

Mersey Docks and Harbour Board v. Lucas, 

applied. 

Sowrey r. Lynn Harbour Mooring Commis- 
sioners (1887) 2 Tax Cas. 201.— A. L. smith and 
GRANTHAM, JJ. 

Mersey Docks and Harbour Board v. iTucas, 

referred to. 

Dublin Corporation v. M‘Adam and Glas- 
gow Water Commissioners v. Miller, dis- 
cussed and' applied. 

Dillon v. Haverfordwest Corporation (1891) 
60 L. J. Q. B. 477 : [1891] 1 Q. B. 575, 580 : 
64 L. T. 202 ; 39 W. R. 478 ; 55 J. P. 392- 
POLLOCK, B. and CHARLES, J. 


Mersey Docks and Harbour Board v. Lucas, 

followed. 

Giasgow Water Commissioners v. Miller, 

referred to. 

Harris r, Irvine Corporation (1900) 2 Fraser 
1080— CT. OF BESS. 

Blake v. London Corporation (1887) 56 
L. J. Q. B. 424 ; 19 Q. B. D. 79 ; 36 W. R. 
791— C.A. ESHER, M.R., FRY and LOPES, 
L.JJ., approved but distinguished. 
Needham v. Bowers (1888) 21 Q. B. D.436, 442 ; 

59 L. T. 404 : 37 W. R. 125. — HUDDLESTON. B. 
and CHARLES. J. 

Blake v. London Corporation, referred to. 
Reg. r. Income Tax Commissioners (1888) 
58 L. J. Q. B. 196 ; 22 Q. B. D. 296, 304 : 59 
L. T. 832 ; 37 W. It. 294 ; 5 Times L. R. 12— 
COLERIDGE, C.J.. GRANTHAM, J. dissenting ; 
reversed c.A. ( post'). 

Blake v. London Corporation, discussed. 
Charterhouse School Governors r. Lamargue 
(1890) 59 L. J. Q. B. 495 : 25 Q. B. D. 121, 127 ; 
62 L. T. 907: 38 W. R. 776 ; 54 J. P. 790— 
POLLOCK, T». and HAWKINS, J. 

Blake v. London Corporation, approved. 
Cawse 7\ Nottingham Lunatic Asylum (1891) 

60 L. J. Q. B. 485 : [1891] I Q. B. 585, 590 ; 65 
T. 155 : 39 W. R. 46.1 ; 55 J. P. 582— POL- 
LOCK, B. and CHARLES. J. 

Reg. v. Income Tax Commissioners (1888) 
58 L. J. Q. B. 196 : 22 Q. B. D. 296 ; 60 
L. T. 446 ; 37 W. It. 294 ; 53 J. P. 198 ; 
5 Times L. R. 163. — c.A, : (affirmed. H.L. 
( post) ). distinguished. 

Charterhouse School Governors r. Lamargue 
(supra). 

Reg. v. Income Tax Commissioners, followed. 
Bootham Ward Strays, In re, Inlaw! Revenue 
Commissioners r. Scott (1892) 61 L. J. Q. B. 
432; [1892] 2 Q. B* 152 ; 67 L. T. 173; 40 
W. R. 632 ; '56 J. P. 580, 632— c.A. 

Reg, v. Income Tax Commissioners, dis- 
cussed. 

Southwell v. Royal Holloway College (1895) 
64 L. J. Q. B. 791 \ [1895] 2 Q. B. 487 ; 15 R. 
533 : 73 L. T. 183 ; 44 W. R. 315 ; 59 J. ?. 503— 
GRANTHAM and CHARLES, JJ. 

Income Tax Commissioners v. Pemsel 
(1891) 61 L. J. Q. B. 265 : [1891] A. C. 
531 : 65 L. T. 621 ; 55 J. P. 805.— H.L. (E.). 
HALS BURY, L.C. and LORD BEAM WELL 
dissenting; affirming S. C. nom. Reg. r. 
Income Tax Commissioneis (supra), re- 
ferred to. 

Waterford Union Guardians v. Barton [1896] 
2 Ir. R. 53S, 547— EX. D. 

Income Tax Commissioners v. Pemsel, con- 
sidered. 

Buck, In re, Bruty r. Mackay (1896) 65 
L. J. Ch. 881 ; [1S96] 2 Ch. 727, 733 ; 75 L. T. 
31 2 ; 45 W. It. lGfc ; GO J. P. 775— KEKEWICH, J. 

Income Tax Commissioners v. Pemsel, 

referred to. * 

Glass r. Patterson [1902] 2 Ir. R. 060, 667. — 
k.b.d. ; London County Council v. South Metro- 
politan Gas Co. (1903) 72 L. J.^Ch. 536 : [1903] 
2 Ch. 532. 538 ; 88 L. T. 623 ; 52 W. R. 45 ; 1 
L. G. R. 541. — JOYCE, J. ; affirmed, 73 L. J. Ch. 
136 ; [1904] 1 Ch. 76. — c.A. And see “ Charity,” 
Yol. i., col. 324. 
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Andrews v. Bristol Corporation (1892) 01 
L. J. Q. B. 715 : 5 II. 7 ; 57 L. T. 618 : 
56 J. P. 615. — WRIGHT and COLLI2TS, JJ.. 
approved. 

Manchester Corporation r. McAdam (1895) 
61 L. J. Q. B. -lul : H895] 1 Q. B. 678: 48 
AY\ R. 488. — c.A. LIND LEY and RIGBY. L.jj. ; 
esher. m.r. dissenting ; reversed, poxt. 

Andrews v. Bristol Corporation, referred- to. 

Manchester Corporation v. McAdam, re- 
versed. 

Manchester Corporation r. McAdam (1896) 
65 L. J. Q. B. 672 ; [18961 A. C. 500 : 75 L. T. 
229; 61 J. P. 100.— H.L. (E.) ; HALSBURY, L.C. 
dissenting*. 

LORD HERSCHELL. — In the Q. B. 1). the case 
was concluded by a previous decision of the 
same Court relating to a free library at Bristol — 
Andreas] v. Bristol Corporation. In the O. A., 
Lindley and Rigby, L.JJ. were of opinion that 
the appellants were not entitled to the exemp- 
tion claimed; the M.R. arrived at the contrary 
conclusion. The learned judges who formed the 
majority considered that the Corporation of 
Manchester, even in its character of library 
authority, could not properly be called a *• lite- 
rary institution.” Lindley, L.J. was of opinion, 
further, that a library supported by rates could 
not be a literary institution within the meaning 
of the Income Tax Act. — p. 675. 

Manchester Corporation v. McAdam, applied. 

Inland Revenue v\ Dundee Magistrates (1897) 
24 Rettie 980.— CT. OF sess. 

Addie v. Solicitor of Inland Revenue (1875) 
12 Scott. L. R. 274 ; 1 Tax Cas. 1. — 
CT. OF SESS. 

Approved, Forder Andrew Handvsnle & Co. 
(1876) 45 L. J. Ex. 809 ; 1 Ex. D. 238 ; 35 L. T. 
62; 24 W. R. 761 . — ex. d. ; discussed, Coltness 
Iron Co. r. Black (1881)T>1 L. J. Q. B. 026 : 6 
App. Cas: 315, 327 ; 45 L. T. 145 : 29 \V. R. 717 ; 
46 J. P. 20.— H.L. (SC.).« EARL CAIRNS, LORDS 
PENZANCE and BLACKBURN ; principle applied , 
Moran t v. Wheal Greville Mining Co. (1894) 71 
L. T. 758.— WRIGHT and COLLINS, JJ. 

Forder v. Handyside (1876) 45 L. J. Ex. 
809 : 1 Ex. D. 233 ? 35 L. T. 62 ; 24 
W. R. 764. — EX. D.. not applied. 

Knowles r. McAdam (1877) 47 L. J. Ex. 139 ; 
3 Ex. D. 23. 31 ; 37 L. T. 795 : 26 W. B. 114.— 
EX. D. 

Forder v. Handyside, discussed. 

Lawless v. Sullivan (1881) 6 App. Cas. 373 ; 
50 L. J. P. C. 33 ; 44 L. T. 897 ; 29 W. R. 917. 
— P.c. ; reversing 2 Canada Supreme Court- 
Reports 117. 

SIR M. SMITH (for self, SIR B. PEACOCK, SIR 
R. collier and SIR R. couch). — In Forder v. 
Handyside it was held that, under the provisions 
of the English Property and Income Tax Act, 
5 & 6 Viet. c. 35, s. 100, Case T, Rule 3 (1), a 
company carrying on the business of iron- 
founders could no^ deduct from the net profits 
of the year a sum of money which had been set 
aside, in accordance with the terms of its deed 
of association, as ft reserve fund for the purpose 
of meeting the depreciation of buildings and 
machinery. It is clear that, under the English 
Act, losses connected with or arising out of any 
business during the year would form a deduction 


from the profits, and in the very case referred to 
the repairs of buildings and machinery were 
allowed, as being a proper deduction from the 
| net- profits. Their lordships are^at afloss to see 
how this case lends any support to the judgment-, 
unless, indeed, the assumption of the Chief 
Justice that the losses of the business are to be 
treated as a loss of capital, and not of income, 
were tenable. — p. 384. * 

Forder v. Handyside, distinguished. 

Coltness Iron Co. r. Black (1881) 6 App. Cas. 
315 : 51 L. J. Q. B. 626 : 45 L. T. 145 ; 29 W. 11. 
717 : 46 J. P. 20.— H.L. (SO.). EARL CAIRNS, 
LORDS PENZANCE aild BLACKBURN. 

lord BLACKBURN. — In Forder v. Handyside 
the Tlx. D. epe to a conclusion as to repairs. 
; estimated but not actually incurred, which, 
whether if was right or wrong, is no longer, since 
41 Viet. c. 15. s. 12, to apply. Anri as there 
is no question in the case at bar as to repairs, it 
is unnecessary to inquire whether it was right or 
wrong. — ■)). 338. 

Forder v. Handyside, applied. 

Gillatt v. Colquhoun (1884) 33 W. R. 25S. 261 : 
2 Tax Cas. 76 . — grove and a. l. smith, jj. 

Forder v. Handyside, adhered to. 

Smith r. Westinghouse Brake Co. (188S) 4 
Times I.. R. 649 : 3 Tax Cas. 357 . — Huddleston. 
15. and CHARLES, J. 

Knowles v. McAdam (1877) 47 L. J. Ex. 139 ; 

3 Ex. D. 23 ; 37 L. T. 795 ; 26 W. R. 114. 

— EX. d., distinguished. 

Watney r. Musgrave (1880) 5 Ex. D. 241 : 49 
L. J. Ex. 493 ; 42 L. T. 690 ; 28 W. II. 491 44 

J. P. 268.— KELLY, C.B. and HAWKINS. J. 

kelly, C.B. — That was a case of the deprecia- 
tion of the property which had been leased to 
the parties occurring in the course of the pro- 
duction ami by reason of the production of the 
article itself. — p. 245. 

Knowles v. McAdam, overruled. 

Coltness Iron Co. v. Black (1881) 51 L. J^^ JL 
626 : 6 App. Cas. 315, 325 ; 45 L. T. 145 : 

W. R. 717*; 46 J. P. 20. — H.L. (SC.). EARL 
CAIRNS, LORDS PENZANCE and BLACKBURN. 
See the addresses at length. 

Knowles v. McAdam, referred to. 

Broughton Coal Co. v. Kirkpatrick (post). 

Coltness Iron Co. v. Black. ’ 

liefer red to , Lambert r. Neuchatel Asphalte 
Co. (1882) 51 L. J. Cli. 882; 47 L. T. 73 ; 30 
W. R. 913. — BACON, v.-c. ; applied , Gillatt r. 
Colquhoun (1884) 33 W. R. 258, 260 ; 2 Tax 
Cas. 76.— GROVE and A. L. SMITH, JJ. 

Coltness Iron Co. v. Black, applied. 

Broughton Coal Co. r. Kirkpatrick (1884) 14 
Q. B. D. 491 ; 54 L. J. Q. B. 268 ; 33 W. R. 
278 ; 49 J. P. 119.— GROVE and A. L. SMITH. JJ. 

groVe, j. — I n my view, the decision of the 
House of Lords in Coltness Iron. Co. v. Black, 
which virtually overruled the decision in Knowles 
v. Ale- Adam [suprai], was to the effect that 
“profits 1 ’ must be taken to mean that which 
the mine-owner in any given year puts in his 
pocket, or could, if he chose, put in his pocket, 
minus the expenditure. He cannot go back and 
take into account- the profit and loss account- for 
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a series of previous years. ... I think that the 
question here is, whether, when the mine has 
become a profitable concern, the lessees can 
deduct ante§edent losses from the profits of their 
particular year *in respect of which the tax is 
sought to be imposed. The House of Lords, in 
Colt ness Iron Co. v. Black, have decided in prin- 
ciple that they cannot, and that case seems to 
me directly in point.*. . . The only distinction 
between this case and Cult next Iron Co. v. Black 
is, that there is a payment- in advance under a 
bargain with the landlord, whilst in that case 
there were losses merely which the lessees had 
incurred by exhausting their capital. I do not 
think that distinction is material. — pp. 496, 498. 

Coltness Iron Co. v. Black. ** 

Referred to, CJolquhoun r. Brooks (1SS9) 59 
L. J. Q. B. 53 ; 14 App. Cas. 493, 505 ; 61 L. T. 
578 ; 88 W. It. 289 ; 54 J. P. 277.— H.L. (E.) ; 
Gresham Life Assurance Society r . Styles (1892) 
62 L. J. Q. B. 41 ; [1892] A. C. 809, 814 : 67 
L. T. 479; 41 W. R. 270; 56 J. P. 709.— 
_ H.L. (E.) : principle applied, Morant r. 'Wheal 
r Grenville Mining Co. (1894) 71 L. T. 748. — 
WEIGHT and COLLINS, JJ. ; referred to, Com- 
missioner of Valuation r. Clonbrook Coal Co. 
[1896] 2 Ir. It. 560, 570. — ANDEEW and 
murphy. jj. 

Broughton Coal Co. v. Kirkpatrick (1SS4) 14 
Q. B. D. 491 : 54 L. J. Q. B. 268 (supra, 
col. 2820), distinguished. 

Gillatt r. Colqulioun (1884) 33 W. R. 258 ; 2 
Tax Cas. 76 {supra, col. 2820). 

Stevens v. Bishop (188S) 57 L. J. Q. B. 
283 ; 20 Q. B. D. 442 ; 58 L. T. G69 : 36 
W. R. 421 ; 52 J. P. 548.— c. A: ESHER, 
M.R., FEY and LOPES, L.JJ., considered . 

Norfolk (Duke) r. Lamarque (1890) 59 

L. J. Q. B. 119 ; 24 Q. B. D. 485 ; 62 L. T. 
153 ; 38 W. R. 382 ; 54 J. P. 327.— POLLOCK, B. 
and HAWKINS, J. 

Denby v. Moore (1817) 1 B. & Aid. 123 : 
^ IS R. R. 444 .— k.b. 

Apj^Jed, Andrew v. Hancock (1819) 1 Br. & B. 
37; 3 * Moore 278; 21 R. R. 579.— C.P. ; dis- 
tin<juishc.d, Hales v. Freeman (1819) 1 Br. & B. 
39i ; 4 Moore 21 ; 21 R. P. 663. — C.P. : referred 
to, Stubbs v. Parsons (1820) 3 B. & Aid. 516. — 
BAYLEY and holeoyd, JJ. ; discussed, Smith v. 
Alsop (1824) M*01eL 623: 13 Price 823.— EX. ; 
referred to, Cumming v. Bedborough. (1846) 15 

M. & W. 438.— ex. 

Denby v. Moore, distinguished. 

Stubbs v. Parsons (supra'), observations 
applied . 

Lamb v. Brewster (1879) 4 Q. B. D. 220 ; 48 
L. J. Q. B. 277. — Q.B.D. ; affirmed, 48 L. J. Q. B. 
421 ; 4 Q. B. D. 607 ; 40 L. T. 537 ; 27 W. R. 
478.— C.A. BRETT, COTTON and THESIGER, L.JJ. 

MELLOE, J. — What was there [Denby v. 
Moore’] held was that when a tenant does not 
take the opportunity of deducting the [property] 
tax, but goes on without any claim to deduct 
paying the full rent for a series of years, and no 
arrangement is made with the landlord, then 
the right to deduct is gone, and the payments so 
made by the tenant in excess of the rent he was 
bound to pay are voluntary payments, and can- 
not be recovered back. In the present case the 
tenant claims to deduct at a time when he is 
entitled so to do, and by arrangement between 


himself and the landlord he abstains from insist- 
ing on such deduction, and the landlord promises 
to pay him afterwards. . . . It is obvious that 
such an. arrangement is not within the scope of 
of the dicta of the judges in j Demit g v. Moore. 
The next case in which a similar question arose 
was Stubbs v. Parsons. Holroyd, J. f there says : 
11 The occupier has, as it seems to me, a lien on 
the next rent given him by the Legislature for 
the land tax paid by him ; but if he parts with 
the rent without making the deduction he loses 
his lien, and has only his remedy by action or 
set- off.” It seems clear from these observations 
that, if this is the correct principle, a contract 
between the tenant and the landlord, that if the 
tenant gives up his lien the landlord will subse- 
quently repay the amount, is a contract for a 
perfectly valid consideration. — p. 222. 

field, J. — I am at a loss to discover, notwith- 
standing those expressions [Denby v. Moore] 
what fraud on the revenue there can be in such 
an agreement as this. At the time when that 
j case was decided much looser ideas prevailed as 
to supposed frauds on statutes than at the pre- 
sent time. Now such notions are brought much 
more closelj* to the text of the positive language 
used in the statutes. — p. 223. 

Denby v. Moore, principle applied. 

Wilson *. Bume (1SSS) 24 L. R. lr. 14, 31.— 
Q?B.D. ; affirmed, (1889), c.A. ASHBOURNE, L.O., 
FlTZGIBBON, BARRY and NAISH, L.JJ. 

Denby v. Moore and Cumming v. Bedborough 
(1846) 15 M. & W. 438. — EX., principle 
approved but not applied. 

Glasgow Tramways and Omnibus Co. v. 
Glasgow Corporation (1897) 24 Rettie 628. — 
LORD ORDINARY ; affirmed, CT. OF SESS. 

Glasgow Tramway and Omnibus Co. v. Glasgow 
Corporation {supra) ; reversed now. Glasgow 
Corporation r. Glasgow Tramway and Omnibus 
Co. [1898] A. C. 631.— h.l. (sc.), halsbury, 

L.C., LORDS WATSON, HERSCHELL and Sff AND. 

Fuller v. Abbott (1811) 4 Taunt. 105.— C.P. ; 
and Readshaw v. Balders (1811) 4 Taunt. 
57. — C.P., applied. 

Tinckler r. Prentice (1812) 4 Taunt. 549 ; 13 
R. R. 684. — C.P. 

Franklin v. Carter (1845) 14 L. J. C. P. 241 : 
1 C. B. 750 ; 3 D. & L. 213 ; 9 Jur. 874. 
— O.P., referred to. 

Cumming r. Bedborough (1846) 15 M. & W. 
438. — ex. 

Att.-Gen. v. Borrodaile (1814) 1 Price 148. 
— EX., referred to. 

Att.-Gen. r. M'Cormack [1903] 2 Ir. R. 517.— 
K.B.D. 

Bex v. Cook (1790) 3 Term Rep. 519. — k.b. 
discussed. 

Clerk v. Dumfries Commissioners of Supply 
(1880) 7 Rettie 1157. — CT. OF SESS., 
disapprove. 

Coomber r. Berkshire JJ. (1S83) 9 App. Cas. 
61 ; 53 L. J. Q. B. 239 50 L. T. 405 ; 32 W. R. 
525 ; 48 J. P. 421.— H.L. (E.)/ 

LORD BLACKBURN.— In Rex v. Cook the 
general principle as to the constitution of statutes 
imposing charges as containing an exemption of 
the Crown was laid down. That was a case 
raising the question whether the duty on post- 
horses was exigible in respect of post-horses 
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carrying an express from the Governor of Ports- 
mouth to one of Her Majesty !s Principal Secre- 
taries of State, which was not on any private 
business whatever, but wholly related to the 
public concerns of this kingdom. It was held 
that it was not exigible (p. 65). . . . There [Clerk 
v. Dumfries Com miss ion cm of Supply'] the ques- 
tion was whether the commissioners of supply 
were chargeable with income tax in respect of 
police stations erected under the 20 & 21 Viet. c. 
72. If there be any difference between such 
police stations in Scotland erected by commis- 
sioners of supply, and those erected by the county 
authorities in England, it has not been pointed 
out. and I have not discovered it. The decision 
was that they were chargeable ; and it certainly 
seems to me that the decision in the case at bar. 
at least so far as regards the police stations, and 
that Scotch decision, cannot both be right. It 
must be for your lordships to determine which 
you will follow. . . . I have great respect for the 
opinion of the Lord President, and he having 
said (though without giving his reasons) that in 
his opinion the poor-rate cases are not applicable, 
I have reconsidered the reasons which make me 
think them in point : and I have been unable to 
change my opinion. It seems to me that it is 
not material whether the assessment statute im- 
posing any tax docs so, like the Poor-rate Acts, 
for a local purpose, or like the statute imposing 
a duty on post-horses, considered in Rex v. CM, 
or the income-tax, for an imperial purpose. In 
each case there is an implied exemption on the 
ground of prerogative. — pp. 70-71. 

St. Andrew’s Hospital, Northampton v. 
Shearsmith (18S7) 19 Q. B. D. 021; 57 
L. T. 113 ; 35 W. R. 813 —COLERIDGE, 
c.J. and field, j., followed. 

Needham r. Bowers (18S8) 21 Q. B. D. 13G ; 
59 L. T. 101 : 37 W. R. 125. — HUDDLESTON, B. 
and CHARLES, J. 

Colquhoun v. Brooks (1889) 59 L. J. Q. B. 
*53 : 11 App. Cas. 193 : 61 L. T. 518 ; 38 
W. R. 2S9 ; 51, J. P. 277 ; 5 Times L. R. 
728. — H.L. (E.). HALSBURY, L.C., LORDS 
FITZGERALD, HERSCHELL and MAC- 

NAghtex : affirming (1888) 57 L. J. Q. B. 
139 ; 21 Q. B. D. 52: 59 L. T. 661 ; 36 
W. R. 657 ; 52 J. P. 615. — c.A. ESHER, 
m.r. and lopes, L.J. : fry, l.j. dissenting 
(which reversed- (1887) 19 Q. B. D. 100 ; 57 
L.T. 155.— STEPHEN, J.; WILLS, J. dissent- 
i ng). distinguished. 

London Bank of Mexico v. Apthorpe (1890) 
[1891] 1 Q. B. 383 ; 61 L. T. 116 ; 55 J. P. 151.— 
STEPHEN and CHARLES, JJ. ; and (1891) 60 
L. J. Q. B. 653 ; [1891] 2 Q. B. 378; 65 L. T. 
601 ; 39 W. R. 561. — C.A. ESHER, M.R., LOPES 
and KAY, L.JJ. 

Colquhoun v. Brooks, followed. 

Bartholomay Brewery Co. of Rochester v. 
Wyatt (1893) 62 L. J. Q. B. 525 ; [1S93] 2 Q. B. 
199, 500 ; 5 R. 561 ; 69 L. T. 561 ; 12 W. R. 173 ; 
58 J. P. 133.— CAVE and WRIGHT, JJ. 

Colquhonn v. Brooks, distinguished. 

Ban Paulo (Brazilian) Ry. r. Carter (1895) 65 
L. J. Q. B. 161 r[lS96] A. C. 31 ; 73 L. T. 538 : 
41 W. R. 336 ; 60 J. P. 152.— II.L. (e.) ; affirm- 
ing 61 L. J. Q* B. 379 ; [1S95] 1 Q. B. 580 ; 72 
L. T. 211 : 43 W. R. 399 ; 60 J. P. 81.— C.A. 
ESHER, M.R., LOPES and RIGBY, L.JJ. : who had 
reversed (1891) 13 W, R. 109.— V. WILLIAMS and 
WRIGHT, JJ. 


! LORD DAYEY.— The business of the appellant 
company is not, on the facts stated in the 
case, entirely or exclusively carried on abroad, 
and therefore Colquhoun v. Brooks, on which 
the appellants’ counsel relied,, is lfo sufficient 
authority for the proposition which they main- 
tained. ... In my opinion, therefore, the case 
is outside both the decision and the reasoning of 
the noble and learned lordg who gave judgment 
in Colquhonn v. Brooks, because I find that every 
one of those noble and learned lords confined 
their observations to a case in which the business 
was entirely carried on abroad. — p. 165. 

lord WATSON also discussed Colquhonn v. 
Brooks. 

% San Paulo (Brazilian) Ry. v. Carter, applied. 

Apthorpe r. Peter Schoenhofen Brewery Co. 
(1898) 79 L. T. OS ; 62 J. P. 452 ; 11 Times L. R. 
370,— WRIGHT and chanxell, jj. ; affirmed, 
G.A., -post. 

Colquhonn v. Brooks (svjira) not applied. 

San Paulo (Brazilian) Ey. v. Carter, 

principle applied. 

Apthorpe r. Peter Schoenhofen Brewery Co.* 
(1899) SO L. T. 395 ;. 1 Tax Cas. 11 ; 15 Times 
L. R. 215.— C.A. A. L. SMITH, COLLINS and 
ROMER, L.JJ. 

San Paulo (Brazilian) Ey. v. Carter, *7/,*- 
cussed and distinguished . 

Commissioners of Taxation r. Kirk (1900) 69 
L. J. P. C. 87 ; [1900] A. C. 588, 591 ; S3 L. T. 
1. — P.C. 

LORD DAVEY (for the Court).- In San 
Paulo By. v. Carter all that the H. L. had 
to decide was whether a company with a head 
office in London, from which the board of direc- 
tors governed the operations of the company in 
Brazil, did not exercise a business in England. 
It would have been difficult to say in that case 
that the profits or income were not to some 
extent, at any rate, earned in Brazil. — p. 89. 

Colquhoun v. Brooks, applied. 

London County Council r. Att.-Gen. (1900) 
70 L. J. K. B. 77 ; [1901] A. C. 26, 18 ; 83 L. 

605 ; 19 W. R. 6S6 ; 65 J. P. 227— H.L.JJ3.). 

Colquhoun v. Brooks and San Paulo 
(Brazilian) Ry. v. Carter, discussed. 

Rex v. Commissioners of Taxes, Clerkenwell 
(1901) 70 L. J. K. B. 1010 ; [1901] 2 K. B. 
879, 886 ; 85 L. T. 503 ; 65 J. P. 721— c.A. 
A. L. SMITH, M.R., V. WILLIAMS and STIRLING, 
L.JJ. ; Kodak. Ltd.r. Clark (1902) 71 L. J. K. B. 
791 ; [1902] 2 K. B. 150, 157; 87 L. T. 99 ; 51 
W. R. 75. — PHILLIMORE, J. (affirmed C.A. ; see 
post , col. 2825). 

Bartholomay Brewery Co. of Rochester v. 
Wyatt (1893) 62 L. J. Q. B. 525 ; [1893] 

2 Q. B. 199 ; 5 R. 561 ; 69 L. T. 561 ; 12 
W. R. 173 ; 58 J. P. 133.— cave and 

WRIGHT, JJ. 

Followed, Denver Hotel Co. r. Andrews ; San 
Paulo Ry. v. Carter (1891) 13 W. R. 109. — 
q.B»d. (reversed c.A. and H.L., supra) ; considered 
overruled , Apthorpe v. Peter Schoenhofen 
Brewery Co. (1898) 79 L. T. 98 : 62 J. P. 152 ; 
11 Times L. R. 370.— weight and chanxell, 
jj. : affirmed (1899) 80 L. T. 395. — c.A. ( supra ;) ; 
not followed, St. Louis Breweries r. Apthorpe 
(1898) 79 L. T. 551 ; 1 Tax Cas. Ill ; 15 Times 
L. R. 112.— WILLS and BRUCE, JJ. ; explained, 
Kodak, Ltd. v. Clark (1902) 71 L. J. K. B. 791 ; 
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[1002] 2 K. B. 450, 458 ; 87 L. T. 90 ; 51 W. R. 
75.— PHILL1MORE, J. 

Apthorpe y. Peter Schoenhofen Brewery Co. 

(.S7/#>YZ). 

Followed, Frank .Tones Brewing Co. v. 
Apthorpe (1S98) 15 Times L. R. 113; 4 Tax 
5. — -WILLS and BULGE, jj. ; referred in. Ilex 
r. Commissioners of Taxes, Clerkenwell [1901] 2 
K. B. 879. 893 (« ticpra. col. 2S24) : considered, 
Kodak, Ltd. t m . Clark [1902] 2 K. 1>. 450, 4(12 ( post). 

Prank Jones Brewing Co. y. Apthorpe, 

followed. 

United States Brewing Co. r. Apthorpe (1898) 
4 Tax Cas. 17 . — wills, j. 

Prank Jones Brewing Co. v. Apthorpe r and 
United States Brewing Co. Apthorpe, 

considered. 

Kodak, Ltd. r. Clark (1902) 71 L. J. K. B. 791 ; 
[1901] 2 K. B. 450, 45S ; 87 L. T. 99 : 51 \V. R. 
75.— PHILLIMORE, J. ; affirmed, (1903) 72 L. J. 
K. B. 369 ; [1903] 1 K. B. 505 ; SS L. T. 155 : 
51 W. R. 459 ; (37 J. I\ 213.— C.A. 

St. Louis Breweries v. Apthorpe (supra, 
eol. 2824), considered. 

Bex r. Commissioners of Taxes, Clerkenwell 
[1901] 2 K. B. 879, 893 (supra, col. 2824) ; 
Kodak. Ltd. /•. Clark [1902] 2 K. B. 450. 4 (31 
(supra). - 

Scottish Mortgage Co. of New Mexico y. 
McXelvie (or Inland Revenue Com- 
missioners) (1885) 14 Keltic 98 : 24 Scott. 
L. B. 87; 2 Tax Cas. 1(35 . — ct. of sess. 
Distinguished, Forbes v. Scottish Widows Fund 
and Life Assurance Society ; Forbes r. Scottish 
Provident Institution (1895) 23 Bettie 322 ; 33 
Scott. L. B- 228 ; 3 Tax Cas. 443. — CT. OF SESS. ; 
discussed, Norwich Union Fire Insurance Co. r. 
Magee (189(3) 73 L. T. 733 ; 44 W. B. 384.— 
WRIGHT and KENNEDY, jj. ; applied , Gresham 
Life Assurance Society r. Bishop (1900) 70 L. J. 
K. B. 298; [1901] 1 K. B. 153, 1(54; 83 L, T. 
654 ; 65 J. P. 4. — C.A. ; distinguished , Standard 
-Life Assurance Co. v. Allan (1901) 3 Fraser 805 ; 
4 Tax^Cas. 44(3. — ct. OF SESS. ; discussed and 
distinguished, Gresham Life Assurance Co. r. 
Bishop (1902) 71 L. J. K. B. (318; [1902] A. C. 
287. — H.L. (E.) (post, col. 282(3). 

Porhes v. Scottish Widows Fund and Life 
Assurance Society and Forbes v. Scottish 
Provident Institution (supra), distin- 
guished. 

Universal Life Assurance Society v. Bishop 
(1899) 68 L. J. Q. B. 9(32 ; 81 L. T. 422 ; (34 J. P. 
5.— GRANTHAM and KENNEDY, JJ. 

Forbes v. Scottish Provident Institution, 

distinguished. 

Denver Hotel Co. v. Andrews (1894) 43 W. B. 
109. — Q.B.D. (see col. 2S24), referred to. 
Gresham Life Assurance Society r. Bishop 
<1900) 70 L. J. K. B. 29S ; [1901] 1 K. B. 153. 
164 : 8 L. T. 654 ; 65 J. P. 4. — C.A. ; affirming 
<1899) 68 L. J. Q. B. 967 ; 81 L. T. 442 ; (34 tf. P. 
7.— GRANTHAM and KENNEDY, JJ. 

Forbes v. Scottish Provident Institution, 

followed. 

Gresham Life Assurance Co. v. Bishop, dis- 
app roved. 

Standard Life Assurance Co. r. Allan (1 901) 3 
Fraser 805, 874 ; 38 Scott. L. B. 628 .— ct. of sess. 


Gresham Life Assurance Society v. Bishop, 

reversed, 

Forbes v. Scottish Provident Institution 
and Standard Life Assurance Co. v. 
Allan, explained and approved. 

Gresham Life Assurance Society r. Bishop 
(1902) 71 L. J. K. B. 618 ; [1902] A. 0. 287 ; 86 
L. T. (593 ; 50 W. R. 593 ; (36 J. P. 755. — H.L. (e.). 

Norwich Union Fire Insurance Co. v. Magee 
(189(3) 73 L. T. 733 : 44 W. B. 384.— 
WRIGHT and KENNEDY, JJ., followed. 
Universal Life Assurance Society /•. Bishop 
(1899) (58 L. J. Q. B. 9(52 : 81 L. T. 422 ; 64 J. P. 
5. — GRANTHAM and KENNEDY, JJ. 

Att.-Gen. v. Sully (1839) 28 L. J. Ex. 320 ; 4 
H. &N. 7(59. — EX.; reversed now. Sully v. Att.-Gen. 
(1860) 29 L. J. Ex. 4(34 ; 5 H. & N. 711 ; 6 Jur. 
(N.S.) 1018 ; 2 L. T. 439 ; 8 W. B. 472.— ex. CH. 

Sully v. Att.-Gen., explained and dis- 
tinguished. 

Att.-Gen. •?.*. Alexander (1874) 44 L. J. Ex. 3 ; 
L. B. 10 Ex. 20. 32 : 31 L. T. 694 : 23 W. K. 255. 
— EX. 

cleasby, B. — Mr. Matthews treated Sully v. 
Aft.- Gen. as if it had decided that where a per- 
son living in England carried on business as 
partner of a firm whose chief place of business 
was in America, the firm did not “reside” in 
England : but, in fact, the case did not decide 
tliat. The decision that the defendant was 
exempt was on the ground that no business was 
carried on in England within the meaning of the 
schedule. That case has, therefore, no bearing, 
because, in the present case, the bank does carry 
on business in England. — p. 8. 

Sully v. Att.-Gen. 

Discussed , Cesena Sulphur Co. r. Nichol- 
son (1876) 45 L. J. Ex. 821 : 1 Ex. D. 428, 
44(5: 35 L. T. 275; 25 \\ r . R. 71.— EX. D. : 
distinguished. Erichsen v. Last (1881) 50 L. J. 
Q. B.' 570 : 7 Q. B. I> 12. 17 ; 45 L. T. 285.— 
EX. D. (see jwsf. col. 2827) : discussed , Pommery 
r. Apthorpe (1886) 5(3 L^J. Q. B. 155, 159 ; 56 
L. T. 24 ; 38 W. B. 307.— DENMAN and HAW- 
KINS. JJ. ; Colquhoun r. Brooks (1887) 19 
Q. B. D. 400, 411 ; 57 L. T. 455. — STEPHEN and 
WILLS, jj. (see supra , col. 2823) : approved, Werle 
r. Colquhoun (188S) 57 L. J. Q. B. 323 : 20 
Q. B. D. 753, 759 ; 58 L. T. 756 ; 36 W. B. 613 ; 
52 J. P. (544. — C.A. ; discussed, Grainger r. Gough 
(189(5) 65 L. J. Q. E. 410 ; [189(3] A. C. 325 ; 74 
L. T. 435 ; 44 W. B. 561 : 60 J. P. 692.— H.L. 
(e.) (post, col. 2828) : Commissioners of Taxation 
r. Kirk (1900) 69 h. J. P. O. 87 : [1900] A. C. 
588, 593 ; 83 L. T. 4. — P.C. (see post, col. 2828) ; 
Att-Gen. t. McCormack [1903] 2 Ir. B. 517.— 

K. B.D. 

Att.-Gen. v. Alexander (1874) 44 L. J. Ex. 3 ; 
L. B. 10 Ex. 20 ; 31 L. T. 694 ; 23 W. R. 
285 . — ex., discussed. 

Cesena Sulphur Co. ■ v . Nicholson (187(3) 45 

L. J. Ex. S21 ; 1 Ex. D. 428, 453 ; 35 JL.T. 275 : 
25 W. R. 71.— KELLY, C.B. and HUDDLESTON, B. 
Gilbertson v. Fergusson (1879) 49 L. J. Ex. 536 ; 
5 Ex. D. 57, 70. — EX. D. ; KELLY, C.B. dissenting. 

Att.-Gen, v. Alexander, considered. 

Erichsen r. Last (1879) 7 Q. B. .D. 12 ; 50 L. J. 
Q. B. 570 : 45 L.T. 285.— Q.B.D. reaffirmed, (1881) 
51 L. J. Q. B. 86 ; 8 Q. B. D. 414 : 45 L. T. 703 ; 
30 W. B. 301 ; 4(3 J. P. 357.— C.A. 

BINDLEY, J. — I do not think Att-Gen. v. 
Alexander and Gilbertson v. Fergusson ( post) 
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have much bearing upon the matter. The facts I 
in those cases were peculiar. In the former the j 
question was whether the corporation could be | 
said to be resident " in England under Id & 17 i 
Viet. c. 31, s. 2. and in the latter whether the 1 
corporation could be taxed on money remitted to 
this country for the payment of dividends. — 
p. 17. 

Att.-Gen. v. Alexander, referred. to. 

Att.-Gen. r. McCormack [1903] 2 Ir. R. 517. — 

K. B.D. 

Gilbertson v. Fergusson (1870) 40 L. J. Ex. 
53d : 5 Ex. D. 57 ; 42 L. T. 31(1. — EX. D. 
KELLY. C.B., dissenting ; affirmed. (1881) 7 
Q. B. I). 5(52 : 46 L. T! 10. — c.a. bramwell, 
BRETT and COTTON, L.JJ. 

Gilbertson v. Fergusson, considered. 

Erichsen v. Last (1870) 50 L. J. Q. B. 570 : 7 
Q. B. D. 12 ; 45 L. T. 285.— Q.B.D. (see supra. 
col. 2S26). 

Cesena Sulphur Co. v. Nicholson ; Calcutta 
Jute Mills Co. v. Nicholson (1876) 45 
L. J. Ex. 821 : 1 Ex. D. 428 : 35 L. T. 
275 ; 25 W. R. 71.-— KELLY, C.B. and 
HUDDLESTON. B. 

Followed, Imperial Continental Gas Associa- 
tion r. Nicholson (1877) 37 L. T. 717. — KELL% 
C.B. and HUDDLESTON, B. ; discussed and 
approved-. Colquhoun r. Brooks (1887) 19 Q. B. I). 
400, 412 ; 57 L. T. 455. — Stephen and WILLS, 
33. and (188!)) 59 L. J. Q. B. 53 : 14 App. Cas. 
493, 510 ; 61 L. T.518 ; 38 W. R. 289 ; 54 J. P. 
277 ; 5 Times L. II. 728.— H.L. (E.). 

Cesena Sulphur Co. v. Nicholson; Calcutta 
Jute Mills Co. v. Nicholson, commented on. 
and, not applied. 

London Bank of Mexico r. Apthorpe (1890) 
[1891] 1 Q. B. 383 ; 64 L*T. 416 ; 55 J. P. 454. 
— STEPHEN and CHARLES, 33 . ; affirmed, C.A. 
(see supra , col. 2823), # 

Cesena Sulphur Co. v. Nicholson, referred to. 
Apthorpe r. Peter Schocnhofen Brewery Co. 
(1899) 80 L. T. 395 ; 4 Tax Cas. 41 ; 15 Times 

L. R. 245. — C.A. A. L. SMITH, COLLINS and 
ROMER, L.JJ. 

Cesena Sulphur Co. v. Nicholson, discussed. 
Att.-Gen. r. Jewish Colonisation Association 
(1900) 69 L. J. Q. B. 692 ; [1900] 2 Q. B. 556, 
570 : 82 L. T. 679 ; 4!) W. R. 59 ; 64 J. P. 426. 
— D.' : affirmed, 70 L. J. K. B. 101 : [1901] 1 K. B. 
123, 147 ; 83 L. T. 561 ; 49 W. R. 230 : 65 J. P. 
21— C.a. 

Imperial Continental Gas Association v. 
Nicholson (1877) 37 L. T. 717— EX., 
commented on and not applied. 

London Bank of Mexico r. Apthorpe (1890) 
[1891] 1 Q. B. 383 ; 64 L. T. 416 ; 55 J. P. 454— 
STEPHEN and CHARLES, JJ. ; affirmed, C.A. (see 
supra , col. 2823). 

Erichsen v. L»st (1881) 51 L. J. Q. B. 86 ; 

8 Q. B. D. 414 ; 45 L. T. 703 : 30 W. R. 
301 ; 46 J. P. 357.— C.A. JESSEL, M.R., | 
brett ant? COTTON, L.JJ.. discussed. 
Pommery r. Apthorpe (1886) 56 L. J. Q. B. 
155, 159 ; 56 L. T. 24 ; 35 W. R. 307.— DENMAN 
and HAWKINS, 33 . And see post. 


Tischler v. Apthorpe (1885) 52 L. T. S14 ; 
33 W. R. 548 : 49 J. P. 372— MATHEW 
and SMITH, jj., followed. 

Pommerv v. Apthorpe (1886) 56 L. J. Q. B. 
155. 159; 56 L. T. 24 ; 35 W. R..307 *-DENMAN 
and hawkins, JJ. 

Erichsen v. Last (supra'), followed. 

Tischler v. Apthorpe and Pommery v. 
Apthorpe, approved. * 

YVerle r. Colquhomi (1S88) 57 L. J. Q. B. 323 ; 
20 Q. B. D. 753. 759 : 58 L. T. 756 ; 36 W. R. 
613 ; 52 J. P. 644— C.A. ESHER. M.R., PRY and 
LOPES, L.JJ. 

Erichsen v. Last, Tischler v. Apthorpe. and 
Pommery v. Apthorpe, distinguished. 

Grainger r. Gough (1896) 65 L. J. Q. B. 410 ; 
[1896] A. C.» 325 ; 74 L. T. 435 : 44 W. R. 561 ; 
60 J. P. 692— H.L. (E.) ; LORD MORRIS, dis- 
senting. 

Werle v. Colquhoun (1888) 57 L. J. Q. B. 
323 : 20 Q. B. D. 753 : 58 L. T. 756 ; 36 
W. R. 613: 52 J. P. 644— C. A., dis- 
tinguished. 

Grainger v. Gough (1896) 65 L. J. Q. B. 410 ; 
[1896] A. C. 325 f 74 L. T. 435 : 44 W. R. 561 ; 
60 J. P. 692— H.L. (E.) : LORD MORRIS dissenting ; 
reversing (1894) 64 L. J. Q. B. 193 ; [1895] 1 Q. B. 
71 ; 14 E. 9 ; 71 L. T. 802 ; 43 TT. R. 184 ; 59 
J. P. 84. — C.A. ESHER, M.R., LOPES and A. L. 
SMITH, L.JJ. 

Tindal, In re (1897) 18 N. S. "YV. L. R. 378. 
— supreme court, overruled. 

Grainger v. Gough, explained. 

Commissioners of Taxation r. Kirk (1900) 69 
L. J. P. C. 87; [1900] A. C. 588, 593; 83 
L. T. 4— p.c. 

LORD DAVEY (for self, HALSBURY, L.C., LORDS 
MACNAGHTEN, ROBERTSON aild LINDLEY)— The 
fallacy of the judgment of the Supreme Court in 
this and in TindaVs Case is in leaving out of 
sight the initial stages, and fastening their atten- 
tion exclusively on the final stage in the pro- 
duction of the income. . . . The language used 
in the English judgments must of course, be 
understood with reference to the cases^then 
under consideration. In Sully v. Ate. -Gen. 
(supra, col. 2826) and in Grainger v. Gough 
the question was whether the person sought to 
be charged was exercising a trade in this 
country within the meaning of the Acts. In 
the former case it was decided that the mere 
purchase of goods in this country for the 
purpose of enabling a person to trade in America 
did not constitute the exercise of a trade 
here ; while in Grainger v. Gough it was 
held on the facts there found, that the sale 
by a French firm in France to English cus- 
tomers did not constitute the exercise of a trade 
in England. In such cases the place where the 
profits come home to the trader may be a very 
good test of the place where the trade is carried 
on. But these cases do not appear to their 
lordships to have much to do with a case such as 
the one before them, where a business is ad- 
mittedly carried on in this country— p. 89. 

Grainger v. Gough, referred to. 

Badische Anilin mid Soda Fabrick r. Thomp- 
son (1902) 20 Rep. Pat. Cas. 422— c.A. 

Last v. London Assurance Corporation (1884- 
53 L. J. Q. B. 325 ; 12 Q. B. D 389 : 60 L. T. 
534 ; 32 W. R. 702— DAY, J. ; SMITH, J. 
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dissenting ; affirmed , (1884) 54 L. J. Q. B.4 ; 14 
Q. B. D. 389 ; 52 L. T. 604 ; 33 W. R. 207.— G.A. 
LINDLEY, L.J. dissenting ; c.A. rerersed , (1885) 
55 L. J. Q. B. 92 ; 10 App. Gas. 438 ; 53 L. T. 
G34 ;34 W*R. 233.— H.L. (E.) ; LORD BRAMWELL 
dissenting. 

Last v. London Assurance Corporation. 

Distinguished. Broughton Coal Co. r. Kirk- 
patrick (1884) 54 JL. J. Q. B. 268 ; 14 Q. B. D. 
491, 498 ; 33 W. R. 27S ; 49 J. P. 119.— GROVE 
and A. L. smith, JJ. ; considered , Clerical, 
Medical and General Life Assurance Society v. 
Carter (1888) 57 L. J. Q. B. 614; 21 Q. B. D. 
339 ; 52 L. T. 827 ; 37 IV. R. 124.— CHARLES 
and manisty, JJ. # (affirmcd, C.A., see pod). 

Last v. London Assurance Corporation, 

d istingu faked. • 

New York Life Insurance Co. r. Styles (1S89) 
59 L. J. Q. B. 291 ; 14 App. Cas. 381 ; 61 L. T. 
201. — H.L. (E.). 

Last v. London Assurance Corporation and 
New York Insurance Co. v. Styles, con- 
sidered. 

Equitable Life Assurance Society of the United 
States i\ Bishop (1899) 69 L. J. Q. B. 252 ; 
[1900] 1 Q. B. 177 ; 81 L. T. G93 ; 48 W. R. 841. 
— C.A. : affirming (1899) 68 L. J. Q. B. 772 ; 
[1899] 2 Q. B. 439 ; 80 L. T. 728 ; 47 W. E.556. 
DARLING and CHANNELL, JJ. 

New York Insurance Co. v. Styles, distin- 
guished. 

Scottish Widows’ Fund and Life Assurance Co. 
■v. Inland Revenue (1900) 3 Fraser 129, 132. — 

CT. OF SESS. 

Clerical, Medical and General Life Assurance 
Society v. Carter (188S) 57 L. J. Q. B. 614 ; 21 
Q.B. D. 339; 37 W. R. 124.— CHARLES and 
MANISTY, JJ. ; affirmed, (1889) 58 L. J. Q. B. 
224 ; 22 Q. B. D. 444 ; 37 W. R. 346 ; 53 J. P. 
276 ; 5 Times L. R. 291. — C.A. 

Clerical. Medical and General Life Assurance 
Society v. Carter, principle applied. 

„ London County Council v. Grove (1896) 44 
W. B. 599. — POLLOCK. B. and BRUCE, j. : 
affirmed, (1897) 45 W. E. 279 : 61 J. P. 52.— c.A. 

Clerical, Medical and General Life Assurance 
Society v. Carter, explained. 

Leeds Benefit Building Society r. Maliaridine 
(1S97) 66 L. J. Q. B. 813; [1897] 2 Q. B. 
402, 409 ; 77 L. T. 1 22 ; 61 J. P. 675.— C.A. 

Clerical, Medical and General Life Assurance 
Society y. Carter, referred to. 

Scottish Widows’ Fund and Life Assurance 
Society r. Inland Revenue (1900) 3 Fraser 129. — 
CT. OF SESS. 

Inland Revenue v. Strang (187S) 15 Scott. 
L. E. 704; S. C. ?iom. Strong, In re, 1 
Tax Cas. 207. — lord ordinary, distin- 
guished and commented on. 

Turner v. Cuxson (or Cuxon) (1888) 58 L. J. 
Q. B. 131 : 22 Q„ B. D. 150; 60 L. T. 332 ; 37 
W. R. 254 ; 53 J. P 148.— COLERIDGE, C.J. and 
MANISTY, J. 

Inland Revenue v. Strang, commented on and 
not followed. 

Turner v. Cuxson (or Cuxon). applied , 
Herbert v. McQuade (1901) 70 L. J. K. B. 725 ; 
[1901] 2 K. B. 761, 770 ; 84 L. T. 661 ; 65 J. P. 
376.— KENNEDY and PHILLIMORE, JJ. 


Inland Revenue v. Strang, appro ved. 

Turner v. Cuxson (or Cuxon), distinguished. 
Herbert v. McQuade, reversed. 

Herbert r. McQuade (1902) 7L L. J. K. B. 884 ; 
[1902] 2 K. B. 631, 647 ; 87 L. T. 349 ; 66 J. P. 
692.— C.A. 

Inland Revenue v. Fairleigh (or Farie) 
(1878) 16 Scott. L. E. 189. — CT. OF SESS., 
referred to. 

By hope Coal Co. r. Fover (1881) 7 Q. B. D. 
485, 492 : 45 L. T. 404 : 30 W. E. 87 ; 1 Tax 
Cas. 343. — grove and lindley, jj. 

Ryhope Coal Co. v. Foyer, referred to. 
Ferguson r. Aikin (1898) 4* Tax Cas. 36. — 
ex. (sc.) : Watson v. Lothian (1902) 4 Tax Cas. 
441 ; 4 Fraser 795— ex. (sc.). 

Ryhope Coal Co. v. Foyer, Ferguson v. 
Aikin, and Watson v. Lothian, referred to. 
Bell v. National Provincial Bank of* England 
(1903) 72 L. J. Iv. B. 590 ; [1903] 2 K. B. 249, 
261 ; 88 L. T. 840 : 67 J. P. 329.— RIDLEY, J. ; 
reversed, 73 L. J. K. B. 142 ; [1904] 1 K. B. 149. 
— C.A. 

Muat v. Shaw Stewart (1890) 17 Rettie 371. 
— CT. of sess., distinguished. 

Scottish Widows’ Fund and Life Assurance 
Society r. Inland Revenue (1900) 8 Fraser 129, 
136.— CT. OF SESS. 

Reg. v. Port of Southampton Commissioners 
(1869) L. E.4 H. L. 5.— H.L., discussed. 
Lawless r. Sullivan (1SS1) 50 L, J. P. O. 83 ; 6 
App. Cas. 373, 384 ; 44 L. T. 897 ; 29 W. E. 917. 
— P.C. 

Watson v. Royal Insurance Co. (1 895) 65 L. J. 
Q. B. 132 ; [1896] 1 Q. B, 41 ; 73 L. T. 524 ; 
44 W. II. 89: 59 J. P. 822. — C.A.; reversing 
WILLIAMS, J. ; WRIG-HT, J. dissenting ; affirmed 
on other grounds , nom. Royal Insurance Co. v. 
Watson (1896) 66 L.J. Q. B. 1 ; [1897] A. C. 1 ; 
75 L. T. 334 ; 61 J. P. 404.— H.L. (e.). 

Imperial Fire Insurance Co. v. Wilson 

(1876) 35 L. T. 273. — EX. D., discussed. 
Last r. London Assurance Corporation (1884) 
53 L. J. Q. B. 325 ; 12 Q. B. I). 389, 400 ; 50 
L. T. 534 : 32 W. E. 702 .— day and A. L. smith, 
jj. ; affirmed, C.A., but reversed, H.L. (see supra , 
col. 2828). 

Cook v. Knott (1887) 4 Times L. R. 164 ; 2 
Tax Cas. 246.— POLLOCK, b. and HAWKINS, 
J., followed, 

Eevell v. Elsworthy Brothers & Co. (1890) 55 
J. P. 392 ; 3 Tax Cas. 12. — STEPHEN and 
CHARLES, JJ. 

Watney v. Musgrave (1880) 49 L. J. Ex. 
493 ; 5 Ex. D. 241 ; 42 L. T. 690 ; 28 
W. E. 491 ; 44 J. P. 268.— EX. D., dis- 
cussed. 

Reid’s Brewery Co. r. Male (1891) 60 L. J. 
Q. B. 340 ; [1891] 2 Q. B. 1; 64 L. T. 294 ; 39 
W. R. 459; 55 J. P. 216.-^POLLOCK, B. and 
CHARLES, J. 

Watney v. Musgrave, pri /triple applied. 
Brickwood Coal Co. r. Reynolds (1897) 77 L. T. 
31. — POLLOCK, B. and RIDLEY J. : affirmed, C.A. 
(see post, col. 2831). 
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Watney v. Musgrave, approved. 

Brickwood & Co. v. Reynolds (1897) 67 L. J. 
Q. B. 26 ; [1898] 1 Q. B.“95 (post). 

Grillatt v. Colquhoun (1884) 33 W. R. 258 ; 
2 Tax Cas. 76. — GROVE and A. L. smith’ 
JJ. : and Smith v. Westinghouse Brake 
Co. (1888) 4 Times L. R. 649 ; 2 Tax Cas. 
357, referred to. 

Reid’s Brewery Co. r. Male (1891) 60 L. J. 
Q. B. 340 : [1891] 2 Q. B. 1 ; 64 L. T. 294 ; 39 
W. R. 459; 55 ■ J. 1\ 216. — POLLOCK. B. and 
CHARLES, J. 

Beid’s Brewery Co. v. Male, distinguished. 

Brickwood & Co. • v . Reynolds (1897) 77 L. T. 
31. — POLLOCK, B. and kidley, j. ; affirmed, 67 
L. J. Q. B. 26 ; [1898] 1 Q. B. 95 ; 77 L. T. 456.— 
C.A. (post). 

Russell v. Town and County Bank (1888) 58 
L. J. P. C. 8 ; 13 App. Cas. 418 ; 59 L. T. 
481 ; 53 J. P. 244.— H.L. (sc.), lords 
HERSCHELL, FITZGERALD and MACNAGH- 
TEN ; affirming S. C. mm. Town and 
County Bank v. Inland Revenue (1887) 
14 Rettie 528.— CT. of SESS., referred to. 

Tennant r. Smith (1892) 61 L. J. P. C. 11 ; 
[1892] A. C. 150 : 66 L. T. 327 ; 56 J. P. 596 ; 
19 Rettie 1 — h.l. (sc.). 

Russell v. Town and County Bank, dis- 
cussed. 

Brickwood &; Co. v. Reynolds (1897) 67 L. J. 
Q. B. 26 ; [1898] 1 Q. B. 95 ; 77 L. T. 456 ; 46 
W. R. 130.— C.A. 

A. L. smith, l.j. — I quite agree with what 
my brother Hawkins said in Watney v. Musgrave 
(supra, col. 2830). He says : “ Here there are 
two distinct things, the trade of brewer and 
the public-house, and the expense incurred in 
respect of the latter cannot be deducted from the 
profit of the former.” When a brewer is making 
up his balance of profits and gains he places to 
credit op. the one side the beer and other articles 
and commodities which he has sold and obtained 
money for ; on the other side he places to debit 
the necessary outgoings for earning that money, 
and the difference between the two would he, 
as Lord Herschell pointed out in the House of 
Lords in Russell v. Town and County Rank, the 
balance of gains and profits on which he would 
have to pay income tax. What the company 
are now suggesting they can do is this : That, 
inasmuch as they foster and keep up the inde- 
pendent trade of the publican, their tenant (and 
of course the better his trade is kept up the more 
beer will he probably buy from the brewers, his 
landlords), the cost of repairing his house is to 
be a deduction from the gains of the brewers. 

I am clearly of opinion that that argument is 
ill-founded and cannot prevail. — p. 30. RIGBY 
and COLLINS, L.JJ. concurred. 

Russell v. Town aud County Bank, ex- 
plained. 

Commissioners of Taxation v. Antill [1902] 
A. C, 422 ; 71 L. J. P. C. 81 ; 86 L. T. 783.— 
P.C. 

LORD M ACN AGH,TEN (for self, LORDS DAVEY, 
ROBERTSON, LINDLEY and SIR F. NORTH).— 
Their lordships may observe that j Russell v. 
Town and County Bank, on which Owen, J. 
relied, has little or no bearing on the question. 
It merely decided that banking premises used by 
a bank for the purposes of its business were not 

o.c. 


used as a " dwelling-house ” within the meaning 
of one of the Rules under Sched. D., although 
an official of the bank was required to reside 
• there. — p. 427. 

Alexandria Waterworks (or Water Co.) v. 
Musgrave (1883) 52 L. J. Q. B. 349 ; 11 
Q. B. D. 174 ; 49 L. T. 287 : 32 W. R. 146.— 
C.A. BRETT. M.R., 9 OTTOX and BOWEN, 
L.JJ., rule of construction in, applied. 

Gresham Life Assurance Society v. Styles 
(1890) 59 L. J. Q. B. 584 ; 25 Q. B. D. 861, 353 ; 
63 L. T. 411 ; 38 W. R. 696.— C.A. ESHER, 
M.R., LINDLEY and LOPES, L.JJ. 

Alexandria Waterworks Co. (or Water Co.) 

<. v. Musgrave, distinguished. 

Mersey *Loan and Discount Co. v. Wootton 
(1SS7) 2 Tax Cas. 316. — POLLOCK, B. and 
Hawkins, J., referred to. 

Gresham Life Assurance Society r. Styles 
(1892) 62 L. J. Q. B. 41 ; [1892] A. C. 309, 
325 ; 67 L. T. 479 ; 41 W. R. 270 ; 56 J. P. 
709.— H.L. (E.). 

HALSBURY, L.c. — The C. A. seem to have been 
impressed by the decision in Alexandria Water 
Co. v. Musgrave. With the decision in that case 
I am not disposed to agree, though I am not 
quite certain I am able to adopt the reasoning, 
which, to some extent, appears to depend upon 
a distinction between the words “gains” and 
“ profits ” — a distinction which I cannot assent 
to ,* but, upon the facts, I think I should have 
come to the same conclusion, since, to put 
it very plainly, in that case it was a claim to 
deduct the company’s debts for borrowed capital 
and diminish the amount of the profits of the . 
trading. — p. 44. 

lord watson. — An annuity to the widow of 
a deceased partner, interest on capital advanced 
by a partner, or upon money borrowed for the 
purposes of the business, are truly payable 
out of profits earned, and therefore ought not to 
be deducted in estimating the income yielded by 
the business. On that ground I agree with the 
decision in Alexandria Water Co. v. Musgrave, 
although I am unable to concur in ujl the 
reasons which were assigned for it. But the 
business of the appellants consists in employing 
their, trading capital to pay annuities, as the 
counterpart of the consideration given by the 
annuitant, and the annuities are payable out of 
stock, and not out of business profits. — p. 46. 

lord herschell. — The payments of interest 
to the debenture-holders [ Alexandria Water- 
works Co. v. Musgrave] were made out of the 
profits. These were ascertained by deducting 
from the moneys earned the expenses incurred 
in earning them ; and of these expenses the 
payments to the debenture-holders formed no 
part. A portion of the capital was raised by 
shares, and another portion by debentures. 
There was no more reason why interest on the 
debenture capital should be deducted from the 
profits, than interest on the share capital. . . . 

It is [by no means clear that the case was not 
within the prohibition of the 3rd rule [Income 
Tax Act, 1842, s. 100, Sched. D.]. Although it 
does not appear to me that the view of the 
present case which I have placed before your 
lordships is inconsistent with the decision in 
Alexandria Waterworks Co. v. Musgrave , I think 
it is in conflict with Mersey Loan Co. v. Wootton ; 
but the reasoning which has led me to nay 
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present conclusion applies equally to the facts of 
thirt case. — p. 49. lords morris and field 
concurred. 

Gresham Life Assurance Co. v. Styles, 24 
Q. B. D. 500 ; 62 L. T. 464; 88 W. ft. 480.— 
POLLOCK, B. and HAWKINS, J. ; affirmed, (1890) 
59 L. J. Q. B. 584 ; 25 Q. B. D.'351 ; 63 L. T. 
411 ; 38 W. R. 696. — C.A. ESHER, M.R., LINDLEY 
and lopes, L.JJ. ;* the latter decision reversed. 
(1892) 62 L. J. Q. B. 41 ; [1892] A. C. 309 j 
67 L. T. 479 ; 41 W. ft. 270 ; 56 J. P. 709.— 
H.L. (E.). 

Gresham Life Assurance Co. v. Styles. 

Principles applied, Anglo- Continental Guano 
Works v. Bell (1S94) 10 ft. 161. — MATHER and 
cave, jj. ; London County Council v. Grove 
(1896) 44 W. ft. 599.— POLLOCK, B. and 
BRUCE, J. ; (affirmed, (1897) 45 W. ft. 279 ; 61 
J. P. 52.— C.A. ESHER. M.R., LOPES and 
RIGBY, L.JJ.). 

Gresham Life Assurance Society v. Styles, 

rej erred to. 

Watson r. Royal Insurance Co. (1895) 65 L. J. 
Q. B. 132 ; [1896] 1 Q. B. 41 ; 73 L. T. 524 ; 44 
W. ft. 89 ; 59 J. 1 J . 822.— C.A. 

Att.-Gen. v. London County Council (1899) 
69 L. J. Q. B. 241 ; [1900] 1 Q. B. 192 : 81 
L. T. 698 ; 48 W. ft. 294 ; 64 J. P. 68.— GA. ; 
which affirmed , 6S L. J. Q. B. 823 ; [1899] 2 Q. B. 
226; 80 L. T. 767.— DAY and laitrance, jj. : 
reversed nom . London County Council v. Att.-Gen. 
(1900) 70 L. J. Ch. 77 ; [1901] A. C. 26 ; 83 L. T. 
605 ; 49 W. ft. 686 ; 65 J. P. 227.— H.L. (E.). 

Att.-Gen. v. London County Council, dictum \ 
referred to. 

Hudson v. Gribble (1903) 72 L. J. K. B. 242 ; 
[1903] 1 K. B. 517, 526 ; 88 L. T. 186 ; 51 W. ft. 
457 ; 67 J. P. S5 ; 1 L. G. ft. 292.— C.A. 

Blake v. Imperial Brazilian By. (1884) 2 
Tax Cas. 58. — C.A., applied . 

Nizam’s State By. v. Wvatt (1890) 59 L. J. 
Q. B. 430 ; 24 Q. B. JD. 548, 654 ; 62 L. T. 765.— 
POLEfcCK, B. and HAWKINS, J. 

Nizam’s State By. v. Wyatt, discussed and 
applied. 

Scoble t>. Secretary of State for India (1903) 
72 L. J. K. B. ; [1903] 1 K. B. 494, 503.— C.A. 
V. WILLIAMS, STIRLING and MATHEW, L.JJ.; 
affirmed, H.L. ( see post, col. 2S36). 

Colquhoun v. Heddon, 59 L. J. Q. B. 142 : 24 
Q. B. D. 491 ; 62 L. T. 155 ; 38 W. ft. 366 ; 54 
J. P. ■ 392 . — pollock, B. and hawkins, j. : 
affirmed, (1890) 59 L. J. Q. B. 465 ; 25 Q. B. D. 
129; 62 L. T. 853; 38 W. ft. 545.— C.A. 
ESHER, M.R. and lopes, L.J., fry, L.J. , doubting. 

Colquhoun v. Heddon, dicta applied. 

Adam v. British and Foreign Steamship Co. 
(189S) 67 L. J. Q; B. 844 ; [1898] 2 Q. B. 430 ; 

79 L. T. 31.— DARLING, J. 

1 ♦ 

Colquhoun v. Heddon, referred to. 

Davidsson r‘. Hill (1901) 70 L. J. K. B. 788 ; 
[1901] 2 K. B. GO 6, 612 ; 85 L. T. 118 ; 49 W. ft. 
630 .— Kennedy and phillimore, jj. 

Tennant v. Smith (1891) 18 ftettie 428 .— ct 
OF SESS. : reversed, (189£) 61 L. J. P, C. 11 


[1892] A. C. 150 ; 6G L. T. 327 ; 56 J. P. 596 ; 
19 ftettie 1. — H.L. (sc.). 

Tennant v. Smith, followed. 

Inland Revenue r. Sutherland (1894) 21 ftettie 
753.— CT. OF SESS. 

Tennant v. Smith and Inland Revenue v. 
Sutherland, d istinguished. 

Inland Revenue r. Fry (1895) 22 ftettie 422. 
— CT. OF SESS. 

Tennant v. Smith, applied. 

Att.-Gen. r. Beech (189S) 67 L. J. Q. B. 585 ; 
[1898] 2 Q. B. 147, 150 ; 78 L. T. 584 ; 46 W. ft. 
435 ; 62 J. P. 371. — c.A. ; affirmed, 68 L. J. Q B. 
130 ; [1899] A. C. 53: 79 L. T. 565 ; 47 W. ft. 
257 ; 63 J. P. 116.— H.L. (E.). 

Tennant v. Smith, referred to. 

Herbert r. McQuade (1901) 70 L. J. K. 13. 
725 ; [1901] 2 K. B. 761, 770; 84 L. T. 661 ; 
65 J. P. 376. — KENNEDY and phillimore, jj. ; 
reversed, C.A. (supra, col. 2S30) ; Att.-Gen. r. 
Selborne (Earl) (1901) 71 L. J. K. B. 289, 297 : 
[1902] 1 Iv. B. 38S, 399 ; 85 L. T. 714 ; 50 W. 11. 
210 ; 66 J. P. 132. — c.A. ; Att.-Gen. r. Eastbourne 
Corporation (1901) [1902] 1 K. B. 403, 408 ; 71 
L. J. K. B. 181 ; 85 L. T. 745 ; 50 W. ft. 161 ; 66 
J. P. 36. — C.A. ; affirmed [1904] A. C. 155: 73 
L. J. Iv, B. 259 : 90 L. T. 99 : 52 W. ft. 577 ; 68 
J. P. 393 ; 2 L. G. ft. 789 ; 20 T. L. ft. 252.— 
*H.L. (E.). 

Wall v. Wall (1847) 16 L. J. Ch. 305 ; 15 
Sim. 513 ; 11 Jur. 403 .— shad well, v.-C. ; 
and Lethbridge v. Thurlow (1851) 21 
L. J. Ch. 538 ; 15 Beav. 334. — M.R., 
applied. 

Sadler v. Ilickards (1858) 4 iv. & J. 302 ; 0 
W. ft. 532.— WOOD, V.-C. 

Lethbridge v. Thurlow, not applied . 

Lovat (Lord) v. Leeds (Duchess) (1862) 31 
L. J. Ch. 503 ; 2 Dr. A: Sm. 62.— L.c. (post). 

Sadler v. Rickards, Wall v. Wall, and 
Lethbridge v. Thurlow, discussed. 

Gleadow r. Leetham (1882) 52 L. J. Ch. 102 ; 
22 Ch. D. 269, 272 ; 48 L. T. 264 ; 31 W. ft. 
269.— KAY, J. 

Turner v. Mullineux (1861) 1 J. & H. 334. — 
WOOD, v.-C., applied. 

Lovat (Lord) v. Leeds (Duchess) (1862) 31 
L. J. Ch. 503 ; 2 Dr. & Sm. 62 ; 6 L. T. 307 ; 10 
W. ft. 397.— WESTBURY, L.C. 

Turner v. Mullineux, discussed. 

Abadam r. Abadam (1864) 33 L. J. Ch. 593 ; 
33 Beav. 475; 10 Jur. (N.S.) 505 ; 10 L. T. 53; 
12 W. ft. 615. — ROM ILLY, M.R. 

Turner v. Mullineux and Abadam v. Abadam, 

discussed. 

Gleadow r. Leetham (1882) 52 L. J. Ch. 102 ; 
22 Ch. D. 269, 272 ; 48 L. T. 264 ; 31 W. ft. 269. 
—KAY, J. 

Turner v. Mullineux, applied. 

Buckle, In re, Williams t\ Marson (1893) 63 
L. J. Ch. 330 ; [1894] 1 Ch. 286 ; 7 ft. 72 ; 70 
L. T. 115 ; 42 W. ft. 229.— C?A. 

Turner v. Mullineux and Gleadow v. 
Leetham (supra), referred to. 

Parker- Jervis, In re, Salt r. Locker (1898) 67 
L. J. Ch. 682 ; [1898] 2 Ch. 643, 652 ; 79 L. T. 
403 ; 47 W. ft. 147.— KEKEWICH, J. 
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Turner v. Mulliueux and Buckle, In re, 
Williams v. Iffarson (siqjra, col. 2834). 
distin [flushed. 

Birks. In re, Kenyon c. Birks (1899) 08 L. J. 
Ok. 319 ; [1800] 1 Ok. 703, 700 ; 80 L. T. 257 ; 

47 W. R. 374. — kekewich, J. : reversed, 69 L. ,J. 
Oh. 124; [1900] 1 Ch. 417 ; SI L. T. 741.— c.A. 

Besting v. Taylor, 31 L. J. Q. B. 36 ; 8 Jur. 
N. 8. 190 ; 5 L. T. 826 ; 10 W. R. 246 : 3 B. As S. 
217. — Q.B. ; reversed, (3862) 32 L. J. Q. B. 41 ; 3 
B. & S. 235 : 9 Jur. (N.s.) 44 ; 7 L. T. 420 : 11 
W. R. 70.— EX. CH. 

Besting v. Taylor, 31 L. J. Q. B. 36, i 
referred to. ! 

Lovat (Lord) c. Leeds (Duchess) (1862) 2 
Dr. & 8m. 62. — r..c. (post) : Gleadow r. Leetham 
(1882) 52 L. J. Ch. 102 ; 22 Ch. D. 269, 271.- 
KAY, J. (post). 

Lovat (Lord) v. Leeds (Duchess) (1862) 31 
L. Jk Ch. 503 ; 2 Dr. & 8m, 62 ; 6 L. T. 
307 ; 10 W. R. 397.— V.-C., S. C. (1862) 
7 L. T. 36. — WESTBURY, L.C ..followed. 
Bannerman* s Estate, In' re, Bannerman v. 
Young (1882) 21 Ch. D. 105 ; 51 L. J. Ch. 449. 

hall, v.-c. — I find in this case very much the 
same language as was used in Lovat (Lord') v. 
Leeds (Duchess), and there Kindersley, V.-C., 
was of opinion that there was no difficulty m 
speaking of income-tax as a tax “ affecting the 
hereditaments,” that it literally fell within those 
words, giving to them their technical and proper 
construction. To my mind, it is perfectly plain 
that the trustees deducting income-tax from the 
annuities, as they have in fact done, ha ve thereby 
rendered them to the plaintiff, not as clear 
yearly sums i; free from all deductions . . . 
whatsoever” according to the language of the 
will. — p. 110. 

Lovat (Lord) v. Leeds (Duchess), referred to. 
Peareth. v. Marriott (1$82) 51 L. J. Ch. 821 ; 
22 Ch. D. 182, 1S8 ; 46 L. T. 170; BO W. R. 
884. — bacon, v.-c. ; reversed, C.A. (see post). 

Lovat (Lord) v. Leeds (Duchess) and 
Bannerman’s Estate, In re, Bannerman 
v. Young, not applied. 

Gleadow r. Leetliam (1882) 52 L. J. Ch. 102 ; 
22 Ch. D. 269 : 48 L. T. 264 ; 31 W. R. 269.— 
KAY, J. 

Peareth v. Marriott (1882) 51 L. J. Ch. 821 ; 
46 L. T. 800 ; 30 W. R. 884. --bacon, v.-c. ; 
reversed, (1882) 52 L. J. Ch. 221 ; 22 Ch. D. 182 ; 

48 L. T. 170 ; 31 W. R. 68.— C.A. JESSEL, M.R. 
and cotton, l.j. 

Mosse v. Salt (1863) 32 L. J. Ch. 756 ; 32 
Beav. 260. — ROMILLY, M.R., not followed. 
Goslings and Sharpe t. Blake (1S88) 22 Q. B. 
D. 153, 156; 53 J. P. 87.— COLERIDGE C.J. and 
manisty, j. ; reversed, C.A. (post, col. 2836). 

Mosse v. Salt, explained and followed. 
Stewart v. Stewart (1801) 27 L. R. Ir. 351.— 
PORTER, M.R. 

Dinning v. Henderson (1850) 19 L. J. Ch. 
273 ; 3 De«L & Sm. 702 ; 14 Jur. 1038.— 
KNIGHT BRUCE, V.-C., discussed. 

Bebb <v. Bunny (1854) 1 K. & J. 216 ; 1 Jur. 
(N.S.) 203.— WOOD, V.-C. 


! Dinning v. Henderson and Bebb v. Bunny, 

followed. • 

Goslings and Sharpe v. Blake ('1888) 22 Q.. B. D. 
153, 156 ; 60 L. T. 320 ; 37 \V. 'll. 774 ; 53 J. L\ 
87. — COLERIDGE, c.J. and MANI^TY, J. 

Bebb v. Bunny, distinguished. 

Dinning v. Henderson, commented on. 
Goslings and Sharpe v^Blake, reversed. 
Goslings and Sharpe r. Blake (1889) 58 L. J. 
Q. B. 446 : 23 Q. B. D. 324 ; 61 L. T. 311 : 37 
W. R. 774. — C.A. ESHER. M.R.. LINDLEY and 
BOWEN, L.JiT. Sec judgments at length. 

i 

Henley & Co., In re, 88 D. T. 742. — malins, 
v.-C.; reversed. (1878) 48 L.J. Ch. 147 ; 9 Oh. D. 
469 ; 39 L. T. 53 ; 26 W. R. 885.— C.A. JAMES, 
BRETT and COTTON, L.JJ. 

• Henley & Co., In re, explained. 

Oriental Bank Corporation, In re, The Crown, 
Ex parte (1884) 28 Oh. D. 643 ; 54 L. J. Ch. 
327 ; 52 L. T. 170. 

OHITTY, J. — It is settled law that on the con- 
struction of the Companies Act, 1862. the Crown 
is not bound : the Crown not being named, and 
there being no necessary implication arising from 
the Act itself by which the Crown’s prerogative 
is affected or taken away. That is the short 
statement of the decision of the C.A. in Henley $ 
Co., In re. — p. 647. 

Oriental Bank Corporation, In re, The Crown, 
Ex parte, applied. 

Art Engraving Co., In re (1889) 60 L. T. 381 ; 
5 Times L. R. 275.— KAY, J. 

Currie v. Goold (1817) 2 Madd. 163.— V.-C., 
followed. 

Turner, Ex parte, Lascelles, In re (1864) 11 
L. T. 352 ; 13 W. R. 104 .— holroyd, commis- 
sioner. 

Eoley v. Eletcher (1858) 28 L. J. Ex. 100 ; 
3H.&N. 769 ; 5 Jur. (N.S.) 342 ; 7 W. R. 
141. — EX., referred to. ^ 

Direct United States Cable Co. r. Anglo- 
American Telegraph Co. (1877) 46 L. J. P. C. 71 ; 
2 App. Cas. 394, 412 ; 36 L. T. 26 q. — P.C. ; 
Clerical Medical and General Life Assurance 
Society v. Carter (1888) 57 L. J. Q. B. 614 ; 21 
Q. B. D. 339 ; 37 W. R. 124. — CHARLES and 
manisty, JJ. ; (affirmed, (1889) 58 L. J. Q. B. 

! 224 ; 22 Q. B. D. 444 ; 37 W. R. 346 ; 56 J. P. 
276 ; 5 Times L. R. 291.— C.A. ESHER, M.K., 
bowen and pry, l.jj,). 

Eoley v. Eletcher, distinguished. 

Scoble v. Secretary of State for India (1902) 

71 L. J. K. B. 727; [1902] 2 K. B.413 ; 87 L. T. 

( 396.— PHILLIMORE, J. 

Eoley v. Eletcher, discussed and applied. 

Scoble v. Secretary of State for India, 

• reversed. 

Scoble c. Secretary of State for India (1903) 

72 L. J. K. B. 215 ; [1903] 1 K.-B. 494, 502 ; 88 
L. T. 144 ; 51 W. R. 580.— C.A. V. WILLIAMS, 
stiri ‘TNG and mathew, L.JJ. ; affirmed nom. 
Secretary of State for India v. Scoble (1903) 72 
L. J. K.B. 617 ; [1903] A. C. 299 ; 89 L. T. 1 ; 
51 W. R. 675.— H.L. (E,). 
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Att.-Gen. v. Lancashire and Yorkshire Ry. 

# ( 1 SOS) 33 L. J. Ex. 133 ;2H.&C. 7 92 ; 

10 Jur. (N.S.) 70.) ; 10 L. T. 05 ; 13 AY. K. 
8 . —EX., referred to. 

Att.-Gen. r.*M‘Cormack [1003] 2 Ir. R. 517, 
520 . — gibson and boyd, jj. 

Davies v. Fitton (1842) 2 Dr. & AVar. 225 : 4 
Ir. Eq. R. 612. — L.C.. applied. 

Colbron v. Travers (1862) 31 L. J. C. P. 257 ; 
12 C. B. (N.S.) 181 ; 8 Jur. (n.s.) 1105 ; 6 L. T. 
2S7 ; 10 AY. R. 603.— C.P. : May r. Platt (1900) 
60 L. J. Gh. 357 ; [1900] 1 Oh. 616 ; 83 L. T. 
123 :-48 AY. R. 617.— FARWELL, J. And ace ante, 
col. 1833. • 

Gaskell v. King (1809) 11 East 165 ; H 4 R. R. 
462. — k.b ..followed. . 

AVigg v. Shuttlewortli ( 1 S 1 0) 13 East 87. — 
K.B. ; Puller v. Abbott (1811) 4 Taunt. 105. 
— K.B. 

Gaskell v. King, referred to. 

Pickering r. Ilfracombe llv. (1868) 37 L. .T. 
G. P. 118. 123 : L. R. 3 G. P. 235, 250 ; 17 L. T. 
650 ; 16 AY. R. 458. — C.P. 

Sowrey v. Lynn Harbour Mooring Commis- 
sioners (1887) 2 Tax Gas. 201. — A. L. SMITH 
ard GRANTHAM, jj. On question of costs see 
Bowers r. Maiding (1891) 60 L. J. Q. B. 474: 
[1891] 1 Q. B. 560, 566 ; 04 L. T. 2 01 ; 30 AA r . R. 
558 ; 55 J. P. 376. — POLLOCK. B. and CHARLES, J. 


2. Inhabited House Duty. 

Riley v. Read (1879) 48 L. J. Ex. 437 : 4 
Ex. D. 100; 27 AY. R. 414 .— kelly, c.b. 
and pollock, b., discussed and dis - 
ti ng wished. 

London Library v. Carter (1890) 02 L. T. 466. 
—pollock, b. and hawkins, j. 

Edinburgh Life Assurance Co. v. Solicitor of 
Inland Revenue (1S75) 12 Scott. L. R. 275 ; 
2 Rettie 394 .— c.t. of sess., distbi- 
guishcd and not applied. 

Chartered Mercantile Bank of India, London 
and China r. AVilson (1877) 47 L. J. Ex. 153 ; 3 
Ex. D. 108, 115. — EX. D. (post) ; Scottish 
Willows’ Bund and Life Assurance Society r. 
Inland Revenue (1900) 3 Eraser, 129, 135. — CT. 
OF SESS. 

Evans and Finch’s Case (1638) Cro.Car. 473. 

— K.B. 

3) i trussed, Att.-Gen. r. Mutual Tontine AVest- 
minster Chambers Association (1876) 45 L. J. 
Ex. 886 ; 1 Ex. D. 469, 477 : 35 L. T. 224 ; 24 
AY. R. 996. — c.A. ; .Yorkshire Insurance Co. r. 
Clayton (1881) 51 L. J. Q. B. 82 ; 8 Q. B. D. 
421, 423.— C.A. (post, col. 2S3S) ; referred to, 
Rogers r. Hosegood (1899) 69 L. J. Ch. 59 ; 
[1900] 2 Ch. 388, 393 ; 81 L. T. 515 ; 48 AY. R. 
202. — FARWELL, J. (affirmed, G.A., post, col, 2838). 

Rusby v. Newson (1875) 44 L. J. Ex. 143 : 
L. R. 10 Ex. 322 ; 39 L. T. 19 ; 23 AY. R. 
632. — EX. KELLY, c.b., duuUing. * 
flu-plained, Chartered Mercantile Bank of 
India, London and China v. AVilson (1877) 47 
L. J. Ex. 153 ; 3 Ex. D. 108, 116 ; 38 L. T. 254 ; 
26 W. R. 265.— EX. D. (cleasby, B., dissenting) ; 
discussed, Chapman r. Royal Bank of Scotland 
(1881) 50 L. 0. Q. B. 670 ; 7 Q. B. D. 136, 141 ; j 
45 L. T. 215 ; 30 AY. R. 81 ; 46 J. P. 38.— I 


HUDDLESTON. B. and HAWKINS. J. : Grant r. 
Langston (I960) 69 L. J. P. C. 66 ; [1900] A. C. 
383. 401 ; 82 L. T. 629 : 64 J. P. 644 .— h.l. 

(sc.). 

Att.-Gen. v. Mutual Tontine Westminster 
Chambers Association (1876) 1 Ex. D. 
469. — C.A. JESSEL. M.rt., COLERIDGE, C.J. 
and pollock, b.. discussed. 

Chapman v. Royal Bank of Scotland (1881) 50 
L. J. Q. B. 670; 7 Q. B. D. 136, 141 (supra, 
col. 2837) ; Yorkshire Fire and Life Insurance 
Co. v. Clayton (1S81) 51 L. J. Q. B. S2 ; 8 
Q. B. D. 421 ; 45 L. T. 697 ; 30 AY. R. 174.— c.A. 
JESSEL, M.R., brett and cotton, L.jj. ; Grant 
! r. Langston (1900) 69 L. J. P. 0. 66; [1900] 

; A. C. 383 : 82 L. T. 629 ; 64 J. P. 644.— h.l. (sc.). 
j HALSBURY, L.C.. LORDS MACNAGHTEN, MORRIS, 
j davey and brampton. 

Att.-Gen. v. Mutual Tontine Westminster 
Chambers Association, discussed. 

Rogers r. Hosegood (1899) 69 L. J. Ch. 59 ; 
[1900] 2 Ch. 388 ; S1 L. T. 515 : 4S AY. R. 202.— 
farwell, j. : affirmed (1900) 69 L. J. Ch. 652 ; 
[1900] 2 Ch. 388 ; 83 L. T. 180 ; 48 AY. R. 659.— 

C.A. 

Att.-Gen. v. Mutual Tontine Westminster 
Chambers Association, followed. 

Kimber r. Adnams (1900) 69 L. J. Ch. 290 ; 
T1900] 1 Ch. 412 ; 82 L. T. 136 ; 48 AY. R. 322.— 
cozens-hardy, J. ; affirmed, c.A. 

Yorkshire Fire Insurance Co. v. Clayton 
(1881) 51 L. J. Q. B. 82 : 8 Q. B. D. 421 : 
45 L. T. 697; 30 AY. R. 174.— c.A., 
followed. 

Chapman r. Royal Bank of Scotland (1881) 
50 L. J. Q. B. 670 : 7 Q. B. D. 136 ; 45 L. T. 
215 ; 30 AY. R. SI ; 46 J. P. 38.— HUDDLESTON, B. 
and hawkins, J. 

Yorkshire Fire Insurance Co. v. Clayton and 
Chapman v. Royal Bank of .Scotland, 

applied. 

Hoddinot r. Home ancl Colonial Stores (1896) 
65 L. J. Q. B. 291 ; [1896] 1 Q. B. 169 ; 74 L. T. 
79 ; 44 AY. R. 285 ; 60 J. P. 262. — WRIGHT and 

KENNEDY, JJ. 

Yorkshire Fire Insurance Co. v. Clayton, 

distinguished. 

Corke r. Brims (1883) 10 Rcttic 1128 ; 48 J. P. 
376. — CT. OF SESS. 

Yorkshire Fire Insurance Co. v. Clayton 
and Chapman v. Royal Bank of Scotland, 

considered. 

Grant r. Langston (1900) 69 L. J. P. C. 66 : 
[1900] A. C. 383, 393, 397 ; 82 L. T. 629 ; 64 
J. P. 644.— H.L. (SC.). 

Chapman v. Royal Bank of Scotland, dis- 
cussed and distinguished. 

London and AYestminster Bank r. Smith (1902) 
87 L. T. 244 ; 67 J. P. 229.— H.L. (E.). 

Russell v. Coutts (1881) 9 Rettie 261; 19 
Scott. L. R. 197 : 1 Tax Cas. 469.— CT. 
OF SESS., distinguished. 

Corke r. Brims (1883) 10 Rettie 1128 ; 48 J. P. 
376.— CT. OF SESS. ^ 

Russell v. Coutts, followed. 

Clerk v. British Linen Co. (1885) 49 J. P. 
825.— CT. OF SESS. 
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Russell v. Coutts, considered. 

Grant r. Langston (1900) 09 L. J. P. 0. 60 ; 
[1900] A. C. 383 ; 82 L. T. 629 ; 64 J. P. 644.— 
h.l. (sc.). ; reversing 26 Rettie 1010 . — ct. of 
SESS. 

Russell v. Coutts, adopted. 

London and Westminster Bank e. Smith 
(1901) 85 L. T. 747 ; 60 J. P. 1(53.— c.A. ; 
affirmed, h.l. (e.), pouf. 

Corke v. Brims (1SS3) 10 Rettie 1128:48 
J. P. 370.— CT. OF SESS., distinguished. 

Clerk v. British Linen Co. (1885) 49 J. P. 825. 
— CT. OF SESS. 

Cork v. Brims, principle applied. 

Smiles v. Crooke (1886) 50 J. P. 696. — ct. of 

SESS. 

Grant v. Langston (supra'), distinguished. 

London and Westminster Bank v. Smith (1901) 
85 L.T. 747 : 06 J. P. 108. — C.A. collins, M.R., 
STIRLING- and MATHEW, l.jj., affirmed, port. 

Grant v. Langston, discussed and dis- 
tinguished. 

London and Westminster Bank v. Smith 
(1902) 87 L. T. 244 j 07 J. P. 229.— H.L. (E.). 
HALSBURY, L.C., LORDS MACNAGIiTEN, BRAMP- 
TON and BINDLEY. 

. LORD brampton. — In Grant v. Langston ont? 
roof covered two distinct houses, the one being 
solely occupied for trade, and therefore not 
assessable, the other being solely used for the 
residential purposes of the trader : the latter was 
clearly and purely an inhabited house, and was 
therefore properly assessed. — p. 246. 

Cases decided by Judges sitting in Serjeants’ 
Inn, held not binding. 

Jepson v. Gribble (1870) 1 Ex. D. 151 ; 45 
L. J. Ex. 502 ; 34 L. T. 493 ; 24 W. R. 460.— 

EX. D. * 

HUDDLESTON, B.— With regard to the cases 
referred to as having been decided by the judges 
in Serjeants’ Inn, I have no doubt that the 
records existing in the Inland Revenue Office 
have been accurately drawn up ; but I protest 
against its being supposed that those cases are 
binding on us as decisions. The reasons for the 
decisions arc not given, the records have not the 
guarantee of a reporter known to the public, and 
they arc never laid before the public so as to be 
discussed, and to enable any mistakes which 
there may be in the reports to be detected. — 
p. 150. 

Jepson v. Gribble, approved. 

Wilson v. Fasson (1833) 48 J. P. 301.— ct. of 
SESS. 

Needham v. Bowers (188S) 21 Q. B. D. 430 ; 
59 L. T. 404 ; 37 W. R. 125.— HUDDLE- 
STON, B. and CHARLES, J., discussed. 

Charterhouse School Governors r. Lamargue 
(1890) 59 L. J. Q. B. 495 ; 25 Q. B. D. 121, 127 : 
02 L. T. 907 : 38 W. R. 776 ; 54 J. P. 790.— 

POLLOCK, B. and HAWKINS, j. 

% 

Needham v. Bowers and Charterhouse 
School Governors v. Lamargue, dis- 
tinguished. 

Cawse r. Nottingham Lunatic Asylum [1891] 

1 Q. B. 585 ; 00 Ll J. Q. B. 485 ; 05 L. T. 155 ; 
39 W. R. 401 ; 55 J. P. 582. 


pollock, B. — In that case ( Xeedham v. 
Bowers) the Court held that the institutJon, 
being wholly self-supporting, was not exempt as 
a hospital within the meaning of the exemption 
with which we are now dealing* have no 
occasion whatever to quarrel with that decision, 
nor can we say that it governs the decision in 
the present case, because the whole force of that 
decision is that the hospital was supported 
wholly out of payments made by patients, which 
is very different from the facts in the present 
case. ... It may be that for a few years a 
hospital may flourish by reason of taking those 
fees ; it may be that a few years hence those 
fees will be less; the important point to consider 
is that the original eleemosynary character of the 
institution is not blotted out, but still exists. 
That is the distinction which arises between this 
case and the Charterhouse Case. — p. 590. 

Charles, J. — The character of this institution 
differs from the character of the institution 
which was under consideration in Xeedham v. 
Bowers , in this respect, that whereas in Xeedham 
v. Bowers the institution was maintained wholly 
out of the payment by patients, and had no 
charitable endowment whatever, in this case 
there is a charitable endowment which amounts 
to many hundreds a year. — p. 592. 

Needham v. Bowers, referred to. 

Cawse v. Nottingham Lunatic Asylum. 

approved. 

Charterhouse School Governors v. Lamargue, 

applied. 

Southwell r. Roval Hollo wav College (1895) 
64 L. J. Q. B. 791 : [1895] 2 Q. B. 487 ; 15 R. 
533 ; 73 L. T. 1S3 ; 44 W. R. 315 ; 59 J. P. 503.— 
GRANTHAM and CHARLES, JJ. 

Yewens v. Noakes (1SS0) 6 Q. B. D. 530 : 

50 L. J. Q. B. 132 ; 44 L. T. 128 ; 28 

W. R. 502 : 45 J. P. 8. — C.A., explained. 

Rolfe v. Hyde (1881) 0 Q. B. D. 673 ; 50 L. J. 
Q. B. 481 ; 44 L. T. 775 ; 45 J. P. 632.— q.b.d. 

LINDLEY, J. — Reliance has been placed on the 
judgment in Yewens v. Xoahes , but I £o not 
think it is any authority against the exemption 
which is now claimed. 1 am not prepared to 
say what my decision would be if the opinions 
of the commissioners were not before me, but 1 
think the facts are wholly different from those 
iu Yewens v. Xoa.hes, There the clerk lived in 
the house with his wife, children, and servant, 
and Thesiger, L.J., says, “The present is noi 
upon the facts stated to us by the commissioners, 
the case of an ordinary caretaker, but of a man 
who occupies with his wife and family a con- 
siderable portion of the sitting-rooms and bed- 
rooms of the dwelling, and occupies them not 
merely with his wife and family, but with a ' 
servant, for the purpose of attending upon him 
and his family.” Further on the L.J. says that 
there is another ground for allowing the appeal 
that the legislature, in using the term servant, 
uses it in its ordinary and popular sense as a 
menial or domestic servant. But this opinion is 
extra-judicial, and he further says that, with 
reference to the difficulty there must be of 
drawing the line between cases under the Act, 
the commissioners must decide the point, and if 
they had found as a fact that the caretaker 
was a servant the Court would not be justified 
in interfering. — p. 675, And see post , col, 2841. 
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Yewens v. Noakes (supra), applied. i 

Wootten. r. Eolfe (1881) 47 L. T. 252 . — grove 
and lopes. JJ. 

Yewens v. Noakes, distinguished. 

Wootten v*Bolfe and Eolfe v. Hyde (supra, 
col* 2840), referred to. 

City Bank r. Lash (1881) 47 L. T. 254. — grove 
and LOPES, JJ. See now , 44 Viet. c. 12, s. 24. 

Cheape v. Kinmont (18SS) 2 Tax Cas. 41 S : 
16 Ecttie 144 : 26 Scottish L. E. 1U3. — 
CT. OP SESS., approved and followed. 

Lambton r. Kerr (1895) 64 L. J. Q. B. 749 : 
[1895] 2 Q. B. 233, 237 ; 15 R. 475 ; 43 W. B. 
541 ; 59 J. P. 775.* 

Grantham, J. — Looking, therefore, at the 
building as a whole, I am clearly of opinion «that 
the case - comes within the decision in the 
Scotch case of Cheape v. Kinmont , where it was 
held that in the case of hunt kennels and the 
dwellings of hunt servants they must all be 
looked at together as one set of buildings, 
although there was no communication between 
the dwellings used by the hunt servants and the 
buildings occupied by the hounds and the other 
buildings occupied for the purposes of the hunt. 
— p. 751. Charles, J. to the same effect. 

Cheape v. Kinmont and Young v. Douglas 
(1879) 1 Tax Gas. 227. — CT. OF SESS., 
explained and applied. 

Browne v. Furtado (1903) 73 L. J. K. B. 296 : 
[1903 J 1 K. B. 723, 732 ; 88 L. T. 309 ; 67 
J. P. 161. — C.A. And see Inland Revenue r. 
Edinburgh Corporation (1903) 5 Fraser. 875. — 
CT. OF SESS. 

Clifton College v. Thompson (1896) 65 L. J. 
Q. B. 231 : [1896] 1 Q. B. 432 : 74 L. T. 
168: 44 W. R. 410; 60 J. P. 599.— 
WRIGHT and KENNEDY, JJ ., followed. 

Charterhouse School ?\ Gavler (1896) 65 L. J. 
Q.B. 233 ; [1896] 1 Q. B. 437 : 74 L. T. 171 ; 44 
W. R. 412 : 60 J. P. 326.— WRIGHT and 

KENNEDY, JJ. 

3. Land Tax. 

Chelsea Waterworks v. Bowley (1851) 20 
*. J. Q. B. 520; 17 Q. B. 358 ; 15 Jur. 
1129. — Q.B., d lst'1 ngu I shed. 

Reg. r. East London Waterworks (1852) 21 
L. J. M. C. 174 ; IS Q. B. 705 ; 16 Jur. 711.— 
Q.B. A fid see Waterloo Bridge Co. r. Cull (post, 
col. 2843). 

Chelsea Waterworks v. Bowley, referred to. 

Charing Cross Bridge Co. r. Mitchell (1855) 
4 El. & Bl. 549 : 24 L. J. Q. B. 249 ; 1 Jur. (N.S.) 
608 ; 3 W. B. 378.— EX. ch. 

Campbell, C.J. — The attempt there was to 
rate the company as occupiers of land. — p. 560. 

Chelsea Waterworks v. Bowley, discussed. 

Beg. v. East London Waterworks, commented 
on. 

Metropolitan By. v. Fowler (1891) 61 L. J. 
Q. B. 193 ; [1892] 1 Q. B.,165; 65 L. T. 772; 
40 W. R. 306. — C.A. ESHER, M.R. and KAY, L. J. ; 
LOPES, L.J., dissenting; affirmed, H.L., post. 

Chelsea Waterworks v. Bowley and *Beg, 
v. East London Waterworks Co., dis - 
tingmshed. 

Metropolitan By. r. Fowler (1S93) 62 L. J. 
Q. B. 553 : [1893] A. C. 416 : 1 R. 264 ; 69 L. T. 
390 ; 42 W. R. 270 ; 57 J. P. 756. — H.L. (E.) 

HERSCHELL, L.C.— In that case [ Chelsea 
Waterworks v, Bowley] it was decided, upon 


the terms of the particular statute relating to 
the waterworks then in question, that the water 
company, in respect of their right to lay pipes 
for the purpose of carrying a stream of water 
through certain lands, had no interest in the 
lands, but had only an easement over them. It 
is quite unnecessary to inquire whether, upon the 
true construction of the Waterworks Act in 
relation to the facts of that case, a correct con- 
clusion was arrived at in determining that the 
water company possessed an easement only. It 
is certainly a little difficult to reconcile some of 
the expressions used in that case with those 
used in Reg. v. East London Waterworhs Co. I 
do not propose to enter upon any further dis- 
cussion of those cases, because the ratio decidendi 
in Chelsea Waterworks v. Bowleg was distinctly 
this, whether right, or wrong, that the water 
company had no greater rights than those which 
are possessed by a person entitled to an easement, 
and that they had no interest in the land. If 
in the present case the right of the railway 
company was an easement only, I should be quite 
ready to follow the decision in Chelsea Water - 
worJts v. Bowleg, and to hold that that easement, 
could not. be made subject to the payment of 

land tax. But the railway company 

have not merely an easement .... they are the 
owners of a hereditament.” — p. 555. lord 

BOURNE to the same effect. 

Metropolitan By. v. Fowler, referred to. 

Halkyn District Drainage Co. r. Holywell 
Union (1893) 9 R. 779 ; 69 L. T. 705.— C.A. 

Metropolitan By. v. Fowler, applied. 

Farmer v. Waterloo and City Rv. [1895] 1 
Ch. 527 ; G4 L. J. Ch. 338 : 13 R. 306 ; 72 L. T. 
225 ; 43 W. R. 363. 

kekewich, J. — What is the meaning of ena- 
bling the company to “ appropriate and use the 
subsoil and under-surface ” ? The definition of the 
word “ appropriate ” is^to be found in Metropoli- 
tan Rg. v. Fowler, towards the end of th® speech 
of the L.C., and also in the speech of Lord 
Watson, who says: u To "appropriate, according 
to its natural meaning, is to take and keep a 
thing by exclusive right ; and, as I construe their 
Act, the authority which it confers upon the com- 
pany is, to take and exclusively possess as much 
of the subsoil below highways as may be required 
for the purposes of the undertaking. 55 While 
dealing with that case, I may add that the II. L. 
held, as a natural consequence, that what the 
company had taken was “land.” . . . . However, 
translating the word “ appropriate ” in the way 
that Lord Watson translates it, it really comes to 
the same thing as purchase — taking the subsoil 
for the company’s exclusive possession ; that is 
to say, excluding all others and making it their 
own. — p. 532. 

Vauxhall Bridge Co. v. Sawyer (1851) 20 
L. J. Ex. H04 ; 6 Ex. 504. — EX., followed. 

Charing Cross Bridge Co. r. Mitchell (1855) 
24 L. J. Q. B. 249 ; 4 El. Bl. 549 ; 1 Jur. (N.S.) 
608 ; 3 W. R. 378. — ex. ch. And see col. 2843. 

Vauxhall Bridge Co. v. Sawyer and Charing 
Cross Bridge Co. v. Mitchell, distinguished . 

Triton r. Nicholls (1856) 5 W. R. 24.— Q.B. 

Charing Cross Bridge Co >jr y. Mitchell, dis- 
tinguished. 

New River Co. r. Hertford Land Tax Com- 
missioners (1857) 2 H. & N. 129; 26 L. J. Ex. 
281 ; 5 W. R. 611.— EX. 
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pollock, c.B. (for the Court). — Assuming, 
therefore, that the land tax has been redeemed, 
we think the ^governor and company are not 
liable in respect of the springs, as we consider 
the redemption relieves the land and all its 
natural production and profits from farther tax, 
although it may be that it was not known at 
the time of the redemption that they existed. 
The hereditament there was an entirely new one, 
created by an Act of Parliament, and not any 
part of the natural production and profit of the 
soil. — p. 113. 

Vauxhall Bridge Co. v. Sawyer (supra), 
referred to. 

Waterloo Bridge Co. v. Cull (or Coward) (1858) 

1 El. & El. 213 ; 29 L. J Q. B. 10 ; 5 Jur. (N.S.) 
1288.— EX. CH. : affirming 28 L. J. Q. B. 70 ; 5 
Jur. (N.S.) 464 ; 7 W. R. 87.— Q.B. 

Campbell, c.J. (for the Court). — The redemp- 
tion of the land tax. as to part of the property is 
immaterial, as the tolls are a separate tenement 
from the land ; Vauxhall Bridge. Co. v. Sawyer , 
Chelsea. Waterworks Co. v. Boioley (supra, col. 
2841).— p. 213. 

Waterloo Bridge Co. v. Cull (or Coward), 

distinguished. 

Carr v. Fowle (1893) 62 L. J. Q. B. 177; 
[1893] 1 Q. B. 251 ; 5 11. 163 ; 68 L. T. 123; 11 
W. E. 365 ; 57 J. P. 136.— day and COLLINS, jj. | 

COLLINS, J. — Waterloo Bridge Co. v. Cowahl 
did not decide that the words “ other rate, charge, 
or assessment” could not include land tax, as 
the words in that case were “ any parochial rates 
or assessments whatever.” The word “ other” 
was wide enough to include land tax. — p. 179. 

Harrison v. Bulcock (1788) 1 H. Bl. 68. — 
K.B. 

All Souls College v. Costar (1S01) 3 B. & P. 
635. — C.P. 

Att.-Gen. v. Hill (1836) 6 L. J. Ex. 105 ; 2 
M. & W. 160. — Ba, dismissed. 

Colchester (Lord) v. Kewney (1866) 35 L. J. 
Ex. 201 ; L. E. 1 Ex. 808'; 1 H. & C. 145 ; 12 Jur. 
(N.s.) 713 ; 11 L. T. 888 ; 11 W. E. 991 .— ex. ; 
affirmed, (1867) 36 L. J. Ex. 172 ; L. E. 2 Ex. 
253 ; 16 L. T. 163 ; 15 W. E. 930.— EX. CH. 

Colchester (lord) v. Kewney, discussed. 

Rabbits r. Cox (1877) 3 Q. B. D. 307, 313 ; 25 
W. E. 591.— C. A. JAMES, BAGGALLAY, BRAM- 
well and brett, L.JJ. ; reversing 16 L. J. Q. B. 
207 ; 35 L. T. 831 ; 25 W. E. 252.— COCKBURN, 
c.J. and litst-t, J. : C.A., affirmed nom. Cox v. 
Eabbits, (1878) 47 L. J. Q. B. 385 ; 3 App. Cas. 
173 ; 38 L. T. 130 ; 26 W. E. 1S3. — H.L. (E.). 

Colchester (Lord) v. Kewney, and Cox v. 
Babbits, Babbits v. Cox, discussed and 
applied. 

St. Thomas’s Hospital r. Hudgell (1900) 70 
L. J. K. B. 115 ; [1901] 1 Q.B. 364, 381 ; 83 L. T. 
677 ; 65 J. P. 119. 

wills, J. — The view that the exemption 
[from land tax] is confined to lands belonging to 
the hospitals at the date when the Act making 
the tax perpetual was passed was taken by 
the Court of E^. Ch. in Colchester (Lord) v. 
Kewney, in which decision no notice was taken 
of sec. *29 of the Land Tax Act, 1797. The effect 
of that section ^as considered in Cox v. Babbits, 
where it was decided that the land exempt in 1693 
as then being the site of a hospital preserved its 
exemption after its sale by the hospital. — p. 126. 


Williams v. Pritchard (1790) 1 Term Eep. 
2 ; 2 E. K. 810. — K.B. • 

Followed , Eddington r. Borman (1790) 1 Term. 
Eep. 1. — K.B. : approved but not applied , Per- 
chard I'.’Hey wood (1800) 8 Term IJep. 3M»8. — K.B. ; 
■referred to* Eeg. v. Wexford Corporation (1886) 
18 L. E. Tr. 119. — Q.B. ; applied , Sion College r. 
London Corporation. — q.b.d. and c.A. (post). 

Percbard v. Heywood (supra). 

Distinguished , Rex v. London Gas Light, &c., 
Co. (1828) 8 B. & C. 51 ; 2 Man. k E. 12 ; 6 
L. J. (o.s.) M. C. 113. — K.B. ; discussed . Sion 
College r. London Corporation (1900) 69 L. J. 
Q. B. 766 ; [1900] 2 Q. B. §81, 585 ; 83 L. T. 
76. — Q.B.D. : and (1901) 70 L. J. K. B. 369 ; 
[19Q1] 1 K. B. 617, 621 ; 81 L T. 133 ; 19 W. E. 
361 ; 65 J. B. 321.— C.A. 

Doe d. Blewitt v. Phillips (1811) 10 L. J. 
Q. B. 68 ; 1 Q. B. 81 ; 1 P. & D. 562.-Q.B., 
and Beaden v. King (1852) 9 Hare 119 ; 
22 L. J. Ch. 111.— WIGRAM, Y.-C., not 
applied. 

Whidborne ?\ . Ecclesiastical Commissioners 
(1877) 17 L. J. Ch. 129 ; 7 Ch. D.375 ; 37 L. T. 
316.— HALL, V.-C. 

Doe d. Rochester (Bishop) v. Bridges (1831) 
1 B. & Ad. 817 ; 9 L. J. (o.S.) K. B. 113. 

—K.B. 

Approved- and applied , Lamplough v. Norton 
(1889) 58 L. J. Q. B. 279 ; 22 Q. B. D. 152 ; 
37 W. E. 122; 53 J. P. 389.— C.A. ; Clegg, 
Parkinson & Co. r. Early (or Earby) Gas Co. 
(1896) 65 L. J. Q. B. 339 ; [1896] 1 Q. B. 592 ; 
11 W. E. 606 . — q.b.d. ; dief-urn. adopted, Pasmore 
r. Oswaldtwistle Urban District Council (1898) 
67 L. J. Q. B. 635 ; [1898] A. C. 387, 391 ; 78 
L. T. 569 ; 62 J. P. 628.— H.L. (E.). 

Doe d. Rochester (Bishop) v. Bridges, 

dictum approved. 

Johnston and Toronto Type Foundry Co. v. 
Consumers’ Gas Co. of Toronto (1898) 67 L. J. 
P. C. 33 ; [1S9S] A. C. 417 ; 78 L. T. 270.— P.C. ; 
Devonport Corporation v. Tozer (1902) 71 L. J. 
Ch. 751 ; [1902] 2 Ch. 182, 193 ; 86 L. £. 612.— 
JOYCE, J. ; affirmed, 72 L. J. Ch. Ill ; [1903] 1 
Ch. 759 ; 88 L. T. 113 ; 1 L. G. E. 121.— C.A. 

Grover v. Hugell (1827) 3 Euss. 128 ; 27 
E. R. 103 — M.R. 

Discussed and not applied, Beaden v. King 
(1852) 22 L. J. Ch. Ill ; 9 Hare, 197.— V.-C. ; 
principle applied, Guest r. Smythe (1870) L. R. 
5 Ch. 553, n. — romilly, M.R. ; (reversed, 39 
L. J. Ch. 536 ; L. E. 5 Ch. 551 ; 22 L. T. 563 ; 
18 W. E. 712.— GIFFARD, l.j.). 

Cousins v. Harris (1818) 17 L. J. Q. B. 273 ; 
12 Q. B. 726 ; 12 Jur. 835.— Q.B., re- 
ferred to. 

Kilderbee ?\ Ambrose (1851) 10 Ex. 451 ; 24 
L. J. Ex. 49 ; 3 C. Ji. E. 181.— EX. 

alderson, b. — That case does not go to the 
extent that a sale of the estate would be com- 
pelled, but only that it would be allowed. — 
p. 465. 

Cousins v. Harris, explained and distin- 
guished. 

Skene v. Cook (1902) 71 L. J. K. B. 446 ; 
[1902] 1 K. B. 682 ; S6 L. T. 319 ; 50 W. E, 506, 
—C.A . 
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Blundell v. Stanley (1849) 18 L. J. Ch. 300 ;■ 
.3 De G. & Sm. 433: 13 Jur. 998.— 
KNIGHT -BRUCE, Y.-C., discussed. 

Bulkeley v. Hope (1855) 24 L. J. Gh. 356 ; 1 

K. & J. 482 *1 Jur. (N.s.) 864 ; 3 W. R. 360.— 

WOOD, Y.-C. • 

Blundell v. Stanley, applied. 

Neame v. Moorsom (1866) 36 L. J. Oh. 274 ; 

L. B. 3 Eq. 91 ; 12 Jurt (n.S.) 913 ; 15 W. B. 51. 
— ROM ILLY, M.R. 

Bradbury v. Wright (1781) 2 Dougl. 624.— 
K.B., referred to. 

Musgrave v. Emmerson (1847) 16 L. J. Q. B. 
174 ; 10 Q. B. 326 ; A Jur. 732.— Q.B. 

Bradbury v. Wright and Bennett y. Womack 
(1828) 6 L. J. (o.s.) K. B. 175 ; 7 B. & C. 
627 ; 1 Man. & By. 624 ; 3 Car. & P. 96 • 
31 B. R. 270. — K.B ..followed. 

Parish r. Sleeman (I860) 29 L. J, Ch. 96 ; 1 
Be G. F. & J. 326 ; 6 Jur. (n.S.) 385 ; 8 W. R. 166. 
—CAMPBELL, L.C. 

0 Parish v. Sleeman, 29 L. J. Ch. 53 ; 1 Gift. 
238; 5 Jur. (n.s) 1198.— v.-c. ; reversed, (1S60) 
29 L. J. Ch. 96 ; 1 De G. F. & J. 326 ; 6 Jur. 
(N.S.) 385; S W. R. 1G6 ; 1 L. T. (o.s.) 506. 
—L.C. 

Parish v. Sleeman, distinguished. 

Jeffrey r. Neale (1870) 40 L. J. C.P. 191 ; L. R. 
6 C, P. 240 ; 24 L. T. 362 ; 19 W. B. 700.— C.P. 

Patchett v. Bancroft (1797) 7 Term Rep. 
367 ; 4 R. R. 465. — K.B., applied. 

Simpkin r. Robinson (1SS1) 45 L. T. 221. — 
POLLOCK, B. and HAWKINS, J. 

pollock, B. — It seems to me to be sufficient 
for the actual decision of the present case to say 
that it is brought within the decision in Patchett 
v. Bancroft . . . . , in which it was held, in an 
action of trespass for taking the plaintiff’s cattle 
and which was tried at York, that the person 
whose cattle were taken could not, if the distress- 
warrant was regular, and the conduct of the 
officers wfeo executed the warrant was right, 
go behind the warrant, because, the power of 
distress being legal, those who executed the 
warrant were entitled to execute it, and justified 
in so doing. It was further held too, in that 
case, that the judgment of the Commissioners of 
Land Tax, on appeal to them, is conclusive in an 
action of trespass brought against an officer for 
levying under a warrant of distress. It is to be 
observed that in that case the Court treated the 
proceedings as a judgment by the Commissioners 
of Land Tax, and it may be well also to observe, 
in passing, that in ... . Holborn Land Tax 
Assessment^ In re (.port), on an application being 
made to the Ct. of Ex. for an order or mandamus 
to the Commissioners of Land Tax to cause the 
proper charge on a particular division to be 
equally assessed, that Court held, after a very 
long argument and great consideration, that they 
had no power to interfere, and upon this ground, 
namely, that the Commissioners of Land Tax 
were the constituted authority who had under 
the statute to deal with the matter in question, 
and that their authority was like the authority 
of any other Court and could not be appealed 
against, except under the provisions of some 
statute which had so provided. — p. 224. 


Patchett v. Bancroft and Simpkin v. Robin- 
son, referred to. 

Att.-Gen. v. M'Cormack [1903] 2 Ir. R. 517. — 
GIBSON and BOYD, JJ. 

Att.-Gen. v. Sewell (1838) 7 L. J. Ex. 245 ; 

4 M. & W. 77 ; 6 D. ?. C. 673 ; 6 Car. & P. 
376 ; 1 H. k, H. 262. — EX., referred- to. 

Att.-Gen. r. M/Cormack [1903] 2 Ir. R. 517. — 
GIBSON and BOYD, JJ. 

Holborn Land Tax Assessment, In re (1850) 

5 Ex. 548. — EX., referred to. 

Simpkin v. Robinson (18S1) 45 L. T. 221. — 
POLLOCK, B. and HAWKINS, j. See supra, 
col. 2845. 

Yeo v. Leman (1743) 2 Strange 1191 ; S. C. 
nom. Yaw v. Leman, 1 Wils. 31. — k.b., 
followed-. 

Hyde v. Hill (1789) 3 Term Rep. 377 . — k.b. 

Yeo v. Leman and Hyde v. Hill, explained. 

Wat-son r. Home (1827) 7 B. & 0. 28 5 : 1 
Man. & R. 191 ; 6 L. J. (o.s.) K. B. 73 ; 31 R ‘ R. 
200 . — K.b. 

Yeo v. Leman and Hyde v. Hill, explained 
and .applied. 

Ward r. Const (1S30) 10 B. & C. 635 ; 5 Man. 
& R. 402 ; 8 L. J. (O.S.) K. B. 291 .— k.b. 

b^lYLEY. j. — T his construction of the Act is in 
conformity with Yeo v. Leman and Hyde v. 
HIU ; for, although improvements were there 
made after the leases had been granted, and the 
land tax was on that ground raised, they 
establish this principle — that of the land tax 
imposed on any premises, the landlord is to bear 
a part only in proportion to the rent that he 
receives. — p. 649. 

parke, J. — None of the cases cited at the 
Bar are precisely in point, except the nUiprius 
case of Whitfield v. Brand-wood (post), but as the 
noble and learned lord who decided that case has 
since inclined to a different opinion, on the' first 
impression of the present C£se, and as the point 
in the case cited was not afterwards fully dis- 
cussed before the Court, I do not rely upon that 
as a decisive authority. The dicta, however, of 
Lord Kenyon and Buller, J. in Hyde v. HIU. 
are in favour of this construction of the Act of 
Parliament, and that construction is so consistent 
with reason and justice that it ought to be 
adopted. The result is, that the lessor is bound 
to pay such proportion only of the land tax as 
the reserved rent bears to the total animal value. 
— p. 653. 

Whitfield v. Brandwood (1818) 2 Stark. 440 ; 
20 R. R. 712 . — Abbott, O.J., not relied on. 

Ward v. Const. See supra. 

Watson v. Home (1827) 6 L. J. (o.S.) K. B. 
73 ; 7 B. 4c C. 285 ; 1 Man. & By. 191 ; 
31 R. R. 200.— K.B. , referred to. 

Ward v. Const. See supra. 

Watson v. Home, followed. 

Smith v. Humble (1S54) 15 C. B. 321 ; 3 
C. L. R. 225.— C.P. c 

Charleton v. Alway (1S40) 9 L. J. Q. B. 
237 ; 11 A. & E. 993 ; 3 Pf* D. SIS.— 
Q.B., distinguished . 

Allen t. Sharp (1848) 17 L. J. Ex. 209; 2 Ex. 
352.— EX. 
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Charleton v. Alway (1840) 9 L. J. Q. B. 
237 ; 11 A. k E. 993 ; 3 P. & D. (518.— 
Q.B., referred to. 

Xew Ross Union Guardians r. Byrne (1892) 
30 L. R. Ir. 1(50.— Q.b.d. ; Att.-Gen. ■/•. M‘Cor- 
maclv [1903] 2 Ir. R. 517. — k.b.d. gibson an<l | 
BOYD, JJ. 

Allen v. Sharp (1848) 17 L J. Ex. 209 : 2 
Ex. 352. — EX., referred to\ 

Att.-Gen. v. M'Cormack [1903] 2 Ir. R. 517. — 

GIBSON and BOYD, JJ. 


Andrew v. Hancock (1819) 1 Rr. & B. 37 : 3 
Moore 278 ; 21 R. R. 5(59. — C.P. 

Hi.sH nr/u ished, Halev r. Freeman (1819) 1 Br. & 
B. 391: 4 Moore 21 21 R. R. 6(53.— C.P. : dis- 

russed, Smith r. Alsop (1824) M ; Clel. 623 ; 13 
Price 823 . — ex ; applied . Dawes v. Thomas 
(1892) 61 L. J. Q. B. 482 ; [1892] 1 Q. B. 414 : 
66 L. T. 451 : 40 W. R. 305 ; 50 J. P. 326.— C. A. 
ESHER, M.R., FRY and LOPES, L.JJ. 

Andrew v. Hancock and Spragg y. Hammond 
(1820) 4 Moore 431 ; 2 Br. k B. 59. — C.P., 
principle approved but not applied. 

Glasgow Tramway and Omnibus Go. r. Glasgow 
Corporation (1897) 24 Rettie 628. — lord 

ordinary : affirmed, CT. OF BESS. : reversed 
nom. Glasgow Corporation r. Glasgow Tramway 
and Omnibus Co. [1898] A. C. 631. — H.L. (SC.). 
HALSBITRY, L.C., LOADS WaTSON, HERSCHELI* 
and shand (■supra, col. 2822). 

Toss v. Racine (1838) 8 L. J. Ex. 38 ; 4 M. k 
W. 419 ; 7 D. P. 0. 53 ; 8 Car. k P. 699. 
— EX. 


G. J. & S. 306 : 3 N. R. 16 ; 9 Jur. (N.S.) 1255 ; 
9 L. T. 353 : 12 W. R. 28. — WESTBURY, L.C.* 


4. Probate Duty* 

Doe d. Richard y. Evans (1847) 16 L. J. Q. B. 
305 : 10 Q. B. 476 ; 11 Jur. 609.— Q.B., 
applied. 

Att.-Gen. r Partington (1862) 1 H. C. 457 ; 
10 Jur. (N.S.) 617.— EX. : Partington r. Att.- 
Gen. (1869) 38 L. J. Ex. 205 : L. R. 4 H. L. 100, 
116 ; 21 L. T. 370. — H.L. (E.). LORD WESTBURY 
dissenting on one point. 

Thynne v. Protheroe (1814) 2 M. k S. 553. 

« — K.B., referred to. 

Rogers r. James (1816) 2 Marsh. 425 : 7 Taunt. 
147.— C.P. ; Howard r. Prince (1847) 10 Beay. 
312. — LANGDALE, M.ll. 

Peary y. Stephenson (183S) 1 Beav. 42. — 
M. Li., order folio iced. 

Jones r. Howells (1843) 12 L. J. Ch. 365 ; 2 
Hare 342. — W1GKAM, v.-c. 

Jones y. Howells, applied. 

Lord r. Colvin (1867) 36 L. J. Ch. 354 ; L. R. 
3 Eq. 737 ; 16 L. T. 53 : 15 W. R. 485.— 
M ALINS, Y.-C. 

Christian v. Devereux (1841) 12 Sim. 264. — 
v.-c., applied. 

Lord r. Colvin (1S67) 36 L. J. Ch. 354 ; L. R. 
3 Eq. 737. 741 ; 16 L. T. 53 ; 15 W. R. 485.— 
MALI NS, V.-C. 


See Taxes, Act 1880, s. 8(5. 

Westminster Land Tax Commissioners, In 

re (174(5) Parker 74. — EX., explained. 

Hoi bom Land Tax Assessment, In re (1850) 5 
Ex. 548.— EX. 

Pym, Ex parte (1851) £0 L. J. Q. B. 211 ; 15 
Jur. 190*; S. C. nom. Reg. v. Land Tax Com- 
missioners, 16 Q. B. ,381. — CAMPBELL, C.J., 
COLERIDGE and W I GUTMAN, JJ. 

Reg. v. Land Tax Commissioners (1853) 22 
L. J. Q. B. 386 : 2 El. & Bl. 694 ; IS Jur. 
285 ; 1 W. II. 479. — Q.B., referred to. 
Waterloo Bridge Co. r. Cull (or Coward) (1858) 
1 El. k El. 213 ; 29 L. J. Q. B. 10 ; 5 Jur. (N.S.) 
1288. — EX. CH. 

ERLE, J. — Iter/, v. Land Tax Commissioners 
shows that the proportion in which the different 
parishes contribute to the Division cannot be 
altered. — p. 242. 

Reg. y. Land Tax Commissioners, discussed. 
Colchester (Lord) i\ Kewney (1866) 35 L. J. 
Ex. 204 ; L. R. 1 Ex. 368, 378 ; 4 H. & C. 445 ; 
12 Jur. (N.S.) 743 ; 14 L. T. 8S8 ; 14 W. R. 994. 
— EX. ; affirmed, EX. CH. See supra , col. 2843. 


Hunt v. Stevens (1810) 3 Taunt. 113.— C.P. 
Followed, Carr r. Roberts (1831) 1 L. J. K. B. 
33 ; 2 B .fie Ad. 905.— K.B.; explained, Att.-Gen. 
r. Hope (1834) 1 Cr. M. & R. 530; 4 Tvrw. 878 ; 
2 Cl. k F. S4; 8 Bligh (N.S.) 44.— ILL. (e.). 
applied. Att.-Gen. r. Bouwens (1838) 7 L. J. Ex. 
297 : 4 M. to \V. 171.; 1 H. k H. 3i9.— EX. 

Cox v. Allingham (1822) Jacob. 514. — M.R., 
followed . 

Doe d. Edwards r. G aiming (1837) 6 L. J. Q. B. 
229 ; 7 A. &. E. 240 ; 2 N. k P. 260 ; W. AS. k D^ 
4(50.— K.B. ; Doe d. Bassett r. Mew (1837) 7 
A. k E. 240 ; 2 H. & P. 266, n.— k.b. 

Cook v. Gregson (1856) 25 L. J. Ch. 706 ; 3 
Drew 547 ; 2 Jur. (N.S.) 510 ; 4 W. R. 
581.— V.-C. 

Approved , Att.-Gen. r. Brunning (1860) 30 
L. J. Ex. 379. 384 ; 8 H. L. Cas. 243 ( post) ; 
referred to. Power, In re (1901) 70 L. J. Ch. 778 ; 
[i901] 2 Ch. 659, 664 ( post , col. 2890). 

Att.-Gen. v. Brunning (1859) 2S L. J. Ex. 
125 • 4 H. k N. 94 : 7 W. R. 308.— EX. ; reversed , 
(1S(50) 30 L. J. Ex. 379 ; 8 H. L. Cas. 243 ; 6 
Jur. (N.S.) 1083 ; 8 W. R. 362.— H.L. (e.). 


Reg.v. Land Tax Commissioners. 

Applied , Reg. r. Land Tax Commissioners 
(1877) 36 L. T. 374. — cockburn, C.J. and 
MELLOR, J. ; referred to, St. Thomas’s Hospital 
c. Hudgell (1900) 70 L. J- Q. B. 115 : [1901] 
1 Q. B. 364, 369 ; 33 L. T. 677 ; 65 J. P. 149.— 
WILLS, J. 

JBlandford (Marchioness) v. Marlborough 
(Duke) (1743) 2 Atk. 542. — L.C.. com- 
mented on. 

Floyer r. Bankes (1863) 33 L. J. Ch. 1 ; 3 De 


Att.-Gen. v. Brunning. 

Applied, Att.-Gen. r. Partington (1862) 1 
H. k C. 457 ; 10 Jur. (N.S.) 617.— EX. ; (affirmed, 
18617 33 L. J. Ex. 281 ; 3 H. & C. 193 ; 10 
Jur. (N.S.) 825; 10 L. T. 751 ; 13 W. R. 54. — 
ex. CH. : affirmed on this point, H.L. supra') ; 
Lord v. Colvin (1867) 3(5 L. J. Ch. 354 ; L. R. 
3 Eq. 737, 741 : 16 L. T. 53 ; 15 W. R. 485.— 
M ALINS, v.-C. ; referred to , Perry’s Executors r. 
Reg. (1868) L. R. 4 Ex. 27, 30 ; 19 L. T. 520 ; 
17 W. R. 3.82. — EX. Ami see post , col. 2849. 
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Att.-Gen. y. Brunning (supra'), considered. 

X)«? La.ncey r. Inland Revenue Commissioners 
(1870) L. R. T, Ex. 102 ; 39 L. J. Ex. 70 : 22 
L. T. 239 ; 18 \V. E. 468. — EX. CH. 

BOVILL, ^.J.-*-The question afterwards arose 
in the Ct. of Ex. in Aft.- Gen. y. Untuning, as to 
the effect of a contract by a deceased person to 
sell real estate, and where the Crown sought 
to enforce its claim to probate duty oil the 
purchase money. The Ct. of Ex. concurred with 
the Yiew of Lord Langdale in Matson v. Swift 
(8 Beav. 868, see post, col. 2850), and held that 
probate duty was not payable, and although 
their judgment was reversed on appeal, the 
opinions expressed* in the House of Lords on 
the reversal did not interfere with the doctrine 
for which I now cite the case. The ground* on 
which the decision was overruled tfas. that the 
testator had sold his land by a binding contract, 
which contract was in fact carried out. and 
the purchase-money actually paid over to the 
executor, who was entitled to receive and did 
receive it as executor, and under the probate as 
part of the personal estate of the deceased. — 

• p. 108. 

Att.-Gen. v. Brunning, discussed. 

Forbes r. Steven (1870) L. II. 10 Eq. 178, 189 
(gyost, col. 2850) : Att.-G-en. r. Lomas (1S73) 
L. R. 9' Ex. 29, 34 ( post , col. 2850) ; Att.-Gen. r. 
Murray (1887) 20 L. R. Ir. 124. — c.A. ; Nunn’s 
Estate, In re (1893) [1894] 1 It. E. 252.— 
MONROE. J. 

Att.-G-en. v. Brunning, applied. 

Att -G-en. r. Hubbuck (1884) 53 L. J, Q. B. 
146; 13 Q. B. I). 275; 50 L. T. 374.— C.A. : 
Att.-Gen. r. Ailesburv (Marquis) (1888) 57 L. J. 
Q. B. 83 : 12 App. Cas. 672. 684 ; 58 L. T. 192 : 
36 W. E. 737. — H.L. (eA : Att.-Gen. /-.New York 
Breweries Co. (1897) 67 L. J. Q. B. 86 ; [1898] 
1 Q. B. 205 ; 78 L. T. 61 ; 46 W. E. 193 ; <52 J. P. 
132. — C.A. (affirmed, H.L. See post, col. 2853). 

Att.-Gen. v. Brunning. discussed. 

Power, In re. Stone, In re, Acwovth r. Stone 
(1901) 70 L. J. Oh. 778; [1901] 2 Ch. 664; 49 
W. K. 678. — BYRNE, J. ( see, post , col. 2891) ; 
Dixon, *In re, .Pcnfold r. Dixon (1901) 71 
L. J. Ch. 96 : [1902] l Ch. 24S, 251 ; 85 L. T. 
622 ; 50 W. R. 203. — BUCKLEY, J. 

Att.-Gen. v. Sudeley (Baron) (1895) 64 L. J. 
Q. B. 753 ; [1895] 2 Q. B. 526 ; 73 L. T. 256 ; 43 
W. R. 700 : 59 J. P. 791 : 15 R. 573. — BUSSELL OF 
killowen, c.J. and Charles, j. ; recessed, 
(1S96) 65 L. J. Q. B. 281 : [1896] 1 Q. B. 354 ; 
74 L. T. 91 ; 44 W. E. 340 ; 60 J. P. 260. — c.A. 
LOPES and KAY, L.jj. ; ESHER, m.r. dissenting ; 
C.A. affirmed now-. Sudeley (Baron) v. Att.-Gen. 
— H.L. (E.), post. 

Sudeley (Baron) v. Att.-Gen. (1896) 66 L. J. 
Q. B. 21 ; [1897] A. C. 11 ; 75 L. T. 398 ; 
45 W. R. 305. — H.L. (E.), applied. 

Smyth, In re, Leach i\ Leach (1897) 67 L. J. 
Ch. 10; [1898] 1 Ch. 89; 77 L. T. 514; 46 
W. E. 104, — ROMER, J. 

Sudeley (Baron) v. Att.-Gen., commented on. 

Tevlin v. Gilsenan (1901) [1902] 1 Ir. E. 514, 
529. — C.A. ; reversing [1901] 1 Ir. II. 429. — v.c. 

Gunn, In Goods of (1884) 53 L. J. P. 107 ; 
9 P. D. 242 ; 33 W. E. 109 ; 49 J. P. 72.— 
IIANNEN, p., applied. 

Att,-Gen. v. Ailesbury (Marquis) (1887) 57 


■ L. .T. Q. B. S3 : 12 App. Cas. 672, 696 ; 58 L. T. 
192 ; 36 W. E. 737.— H.L. (e.). ; Att.-Gen. r. 
Dodd (1894) 63 L. .T. Q. B. 319 : [1894] 2 Q. B. 

, 150. 155 : 10 11. 177 : 70 L. T. 6(50 ; 42 W. R. 
. 524 ; 58 j. P. 526.— Q.B.D. 

Matson v. Swift (1815) 14 L. J. Ch. 354 : 8 
Beav. 368 : 9 Jur. 921. — M.R., approved . 
Custanco r. Bradshaw (1845) 14 L. J. Ch. 358 ; 
4 Hare 315 : 9 Jur. 486. — w I g-ram , v.-c. 

Matson v. Swift and Custance v. Bradshaw, 

disti ng-ui shed. 

Att.-Gen. r. Brunning (I860) 30 L. J. Ex. 
379 ; 8 H. L. Cas. 243': 6 Jur. (N.s.) 10S3 ; 8 
W. R. 362.— H.L. (E.). 

Matson v. Swift, not applied . 

Lord r. Colvin (1867) L. R. 3 Eq. 737 ; 36 L. J. 
Ch. 354 ; 16 L. T. 53 ; 15 W. R. 485. 

MALI ns, v.-c. — The decision in Matson v. 
Swift . . . turned upon the fact of there not 
having been any conversion of the real estate of 
the testator in his lifetime, and has, therefore, 
no application to this case. — p. 743. 

Matson v. Swift, referred to. 

De Lanccy /*. Inland Revenue Commissioners 
(1870) 39 L. J. Ex. 76 ; L. R. 5 Ex. 102, 106.— 
EX. CH. See supra, col. 2849. 

Matson v. Swift and Custance v. Bradshaw 

! r (supra), commented on. 
j Forbes r. Steven (1870) 39 L. J. Ch. 485; 

I L. R. 10 Eq. 178, 189 ; 22 L. T. 703 ; 18 \Y. R. 

\ 686.— JAMES, V.-C. 

Matson v. Swift and Custance v. Bradshaw, 
distinguished. 

■ Att.-Gen. 'r. Lomas (1873) 43 L. J. Ex. 32 : 

: L. R. 9 Ex. 29, 34 ; 29 L. T. 749 ; 22 W. R. 188.' 

! — EX. 

i Custance v. Bradshaw, dissented from. 

| Att.-Gen. r. Plubbuck (1884) 13 Q.‘B. D. 275 ; 

! 53 L. J. Q. B. 146 ; 50 L. T. 374.— c.A. jbrett, 
j M.R.. COLERIDQ-E. C.J. and BOWEN, L.J. 

! brett, m.r. — I will cTuly sav that a great 
! many ca^es have been cited with none of which 
| will I deal except with Custance v. Bradshaw. 

, J am of opinion that in a Court of law Custance 
| v. Bradshaw ought never to be cited again as an 
: authority. — p. 289. 

i Matson v. Swift, disapproved. 

, Att.-Gen. r. Ailesbury (Marquis) (1887) 57 
L. J. Q. B. 83 ; 12 App. Cas. 672, 695.- -H.L. 
(e.). See post , col. 2851. 

Att.-Gen. v. Lomas (1873) 43 L. J. Ex. 32 ; 
L. E. 9 Ex. 29 ; 29 L. T. 749 ; 22 W. R. 
188. — EX., considered. 

Att.-Gen. v. Ailesbury (Marquis) (1887) 57 
L. J. Q. B. S3 ; 12 App. Cas. 672, 696.— 
H.L. (E,), post, col. 2851. 

Att.-Gen. v. Lomas, referred to. 

Att.-Gen. c. Dodd (1894) 63 L. J. Q. B. 319 ; 
T1894] 2 Q. B. 150, 156 (supra). And see 

II Conversion,” vol. i., col. 682. 

Att.-Gen. v. Huhhnck (1883) 52 L. J. Q. B. 
464 ; 10 Q. B. D. 488; 48 L.*T. 60S.— Q.B.D. ; 
affirmed (1S84) 53 L. J. Q. B. 146 : 13 Q. B. IX 
275 ; 50 L. T. 374. — C.A. * 

Att.-Gen. v. Hubbuck, not applied. 

Att.-Gen. r. Ailesburv (Marquis) (1886) 55 
L. J. Q. B. 257 ; 16 Q. b! D. 408, 429 ; 54 L. T. 
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021 : 84 \Y. R. 261.— C.A. : reversing (18S5) 54 
L. J. Q. B. 824 : 14 Q. B. D. 895 ; 52 L. T. 809 ; 
88 AY. R. 781.— mathew and A. l. smith, jj. 

Att.-Gen. v. Hubbuck, principle applied. 
Att.-Gen. v. Ailesbury (Marquis) (c.A.), 
reverted. 

Att.-Gen. v. Ailesbury (Marquis) (1887) 57 

L. J. Q. B. 88 ; 12 App. Gas. 672, G84 ; 58 L. T. 
192 ; 36 W. R. 787.— H .L. (E.). 

Att.-Gen. v. Hubbuck, observation# applied. 
Nunn’s Estate, In re (1893) [1894] 1 Ir. R. 
252. — MONROE, J. 

Palmer v. Whitmore (1832) 5 Sim. 17S. — 
v.-C ..followed. 

Att.-Gen. r. Staff (1833) 3 L. J. Ex. 6 ; 2 
Cr. M. 124 ; 4 Tyr. 14.— EX. 

Palmer v. Whitmore and Att.-Gen. v. Staff. 

.distinguished . 

Vandiest v. Fynmore (1834) 6 Sim. 570. — 
SHAD WELL, V.-C. 

Att.-Gen. v. Staff ; Palmer v. Whitmore; and 
Vandiest v. Fynmore. discussed. 

Platt r. Routh (1840) 10 L. J. Ex. 105 : 6 

M. & AY. 756.— EX. 

Platt v. Routh (1840) 10 L. J. Ex. 105 : 6 
M. & AY. 756.— EX. : S. C. (1841) 10 L. J. Ch. 
131 : 3 Beav. 257. — LANG DALE, m.r. ; the latter 
decision affirmed now. Drake v. Att.-Gen. (18-.K3) 
10 01. & F. 257. — L.C.. with the judges. 

Platt v. Routh, observed on. 

Pbilbrick’s Settlement, In re (1865) 34 L. J. 
Ch. 368; 5 N. R. 502: 11 Jur. (N.S.) 558: 
12 L. T. 261 ; 13 W. R. 570. 

rojm illy, m.r. — The expression in the judg- 
ment in Platt v. Routh, that the executor could 
not have administered any part of the appor- 
tioned property, only meant that, li but for the 
will exercising the power,’’ the executor could 
not have administered,— ^p. 369. 

Platt v. Routh : Drake v. Att.-Gen., 
referred, to. „ 

* Hoskins’ Trusts, In re (1877) 46 L. J. Ch. 274 ; 
5 Ch. D. 229, 233.— malins, v.-C. : S. O. 46 
L. J. Ch. 817 ; 6 Ch. D. 281 ; 35 L. T. 935 ; 25 
W. R. 779.— C.A. (See post , col. 2891). 

Platt v. Routh; Drake v. Att.-Gen., dis- 
tinguished. 

Byron’s Settlement, In re. Williams v. Mitchell 
(1891) 60 L. J. Ch. 807; [1891] 3 Ch. 474 ; 65 
L. T. 218 ; 40 W. R. 11— KEKEWICH, J. 

Platt v. Routh : Drake v. Att.-Gen., con- 
sidered. 

Power, In re, Stone, In re (1901) 70 L. J. Ch. 
778; [1901] 2 Ch. 659, 663; 85 L. T. 400 ; 49 
W. R. 678.— BYRNE. J. {See* post, col. 2891). 

Att.-Gen. v. Higgins (1857) 26 L. J. Ex. 
403 : 2 H.& N. 339.— EX., adopted. 
Ewing, In goods of (1881) 50 L. J. P. 11 ; 6 
P. D. 19,' 23 ; 44 L. T. 278; 29 W. R. 474 ; 45 
J. P. 376.— HANNEN, P. 

Att.-Gen. v. Higgins, referred to. 

Att.-Gen. v. Sudeley (Baron) [1895] 2 Q. B. 
526, 530 (supra, col. 2849) ; and [1896] 1 Q. B. 
354, 361 (sugwa, col. 2849). 

Att.-Gen. v. Higgins, applied. 

Att.-Gen. r. New York Breweries Co. (1897) 
67 L. J. Q. B. 86 ; [1893] 1 Q. B. 205 ; 78 L. T. 
61 ; 46 W. R. 193 : 02 J. P. 132.— C.A. 


Att.-Gen. v. Jones (1849) 19 L. J. Ch. 266 : 
l Mac. & G. 574; I H. & T\v. 49o ; 14 
Jur. 379. — L.C., referred- to. 

David, In re, Buckley r. Lifeboat ^Institution 
(1SS9) 58 L. J. Ch. 542: 41 -Ch. D. 177.— 
NORTH, J. ; affirmed, 59 L. J. Ch. 87 : 43 Ch. D. 
27 : 62 L. T. 141 ; 3S W. R. 162.— c. A. And see 
i; Charity,” vol. i., col. 340. 

Att.-Gen. v. Dimond (1831) 1 Cr. & J. 356 : 

1 Tyrw. 243 ; 9 L. J. (o.S.) Ex. 90. — ex. ; 
S. C. (1838) 7 L. J. Ex. 297 ; 4 M. & W. 
171. — EX., commented- on. 

Att.-Gen. r. Hope (1834) 1 Cr. M. & R. 530 ; 

4 Tyrw. 878 : 2 Cl. & F. 84 ; 8 Bligh (N.S.) 44. 
— H.L. (E.). 

'Att.-Gen. v. Dimond, explained. 

Arnold r * Arnold (1837) 6 L. J. Oh. 218: 2 
Myl. & Cr. 256 ; 1 Jur. 255.— COTTENHA3I, L.C. ; 
Att.-Gen. r. Bouwens (1838) 7 L. J. Ex. 297 ; 4 
M. & W. 171 ; 1 H.&H. 319.— EX. 

Att.-Gen. v. Dimond, discussed. 

Att.-Gen. r. Sudeley (Baron) (1896) 65 L. J. 
Q. B. 281 ; [1896] 1 Q. B. 354, 360 ; 74 L. T. 
91 : 44 AY. II. 340 : 60 J. P. 260— C.A. LOPES'* 
and KAY, L.JJ. ; ESHER, M.R.. dissenting. 

esiier, m.r. — In Att.-Gen. v. Dimond the 
testator was a creditor of the French Govern- 
ment for 32,727 francs of Rentes at five per 
cent. These were only payable by the French 
Government, the debtor, in France, and pay- 
ment could only be obtained by some act done 
in France. It was for that reason held that 
the debt, the asset, was not such, an asset as was 
liable to pay probate duty in England. — p. 285. 
Att.-Gen. v. Dimond, discussed. 

Smelting Co. of Australia r. Inland Revenue 
Commissioners (1896) 66 L. J. Q. B. 137 : [1897] 

1 Q. B. 175 ; 75 L. T. 534 ; 45 AY. R. 203 ; 61 
J. P. 116.— C.A. 

Att.-Gen. v. Dimond, applied. 

Att.-Gen. v. New York Breweries Co. (1897) 67 
L. J. Q. B. S6 : [1898] 1 Q. P». 205, 219 ; 78 L. T. 

61 ; 46 AY. R. 193 : 62 J. P. 132. — C.A. ; Inland 
Revenue Commissioners r. Muller & Co.’s Mar- 
garine, Ltd. (1901) 70 L. J. K. B. 677 ; [1901] 

A. O. 217, 238 : 84 L. T. 729 ; 49 AY. Jt. 603.— 

H.L. (E.). 

Att.-Gen. v. Hope (1834) 2 Cl. & F. 84 ; 8 
Bligh (N.S.) 44 ; 1 Cr. M. & R. 530 ; 4 
Tyrw. 878. — H.L. (e.). • 

Explained and distinguished , Att.-Gen. v. 
Bouwens (1838) 7 L. J. Ex. 297 ; 4 M.& AY. 
171 ; 1 H. & H. 319. — EX. ; followed, Pearse r. 
Pearse (1838) 9 Sim. 430. — shadwell, v.-C. ; 
referred to, Att.-Gen. r. Higgins (1857) 26 L. J. 
Ex. 403 : 2 H. & N. 339.— EX. 

Att.-Gen. v. Hope, explained and applied. 
Att.-Gen. Pratt (1874) 43 L. J. Ex. 108 ; 

L. R. 9 Ex. 140 ; 30 L. T. 531 ; 22 AY. Ii. 615. 

— EX. 

Att.-Gen. v. Hope, referred- to. 

Murray, In goods of (1896) 65 L. J. P. 49 ; 
[1896] P. 65, 71 ; 44 AY. R. 414. — BARNES, J. 
'Att.-Gen. v. Hope, discussed. 

Att.-Gen. v. Sudeley (Baron) (1896) 65 L. J. 

Q. B. 281 ; [1896] 1 Q. B. 354 ; 74 L.'T. 91 ; 44 
AY. R. 340 ; 60 J. P. 260.— C.A. 

esher, M.R. — In Att.-Gen. v. Hope , in 1834, 
it was held in the H. L. that goods in America 
at the date of the death of the testator, sent 
there by the testator for sale by bis agents, and 
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debts, botli simple and contract debts, due to 
him ins* America, and money in American funds, 
were not liable to probate duty here, although all 
would eventually come to the hands of the 
executors hdfce. . In Att-.-Gen.. v. Bon wens 
{post) Dutch bonds due to the testator were held 
liable, but it was because they were payable in 
England. — p. 2S5. 

Att.-Gen. v. Hope isuprn). 

Applied , Att.-Gen. v. New York Breweries Co. 
(1897) 67 L. J. Q. B. 86 ; [1897] 1 Q. B. 205, 219 
(posf) ; referred to, Power, In re, Stone, In re, 
Acworth v. Stone (1901) 70 L. J. Oh. 778 ; [1901] 
2 Ch. 659, 668 : 85 L. T. 400 ; 49 W. R. 678.— 
BYRNE, J. ; Dixon,* In re, Penfolcl r. Dixon 
(1901) 71 L. J. Ch. 96 ; [1902] 1 Oh. 248, 25J. ; 
85 L. T. 622 ; 50 W. R. 208. — BUCKLEY, J. 

Att.-Gen. v. Bouwens (1838) 7 L. J. Ex. 
287 ; 4 M. & W. 171; 1 H. & H. 319.— 
ex., dlsti ngu Ish ed. 

Crouch ■/*. Credit Foncier of England (1873) 
42 L. J. Q. B. 183 ; L. R. 8 Q. B. 374, 384 ; 29 
L. T. 259 ; 21 W. R. 946.— Q.B. 

Att.-Gen. v. Bouwens, applied . 

Att.-Gen. r. Pratt (1874) 43 L. J. Ex. 108 ; 
L. R. 9 Ex. 140 ; 30 L. T. 531 ; 22 W. R. 615.— EX. 

Att.-Gen. v. Bouwens, referred to. 

Goodwin r. Robarts (1875) 44 L. J. Ex. 157 ; 
L. 11. 10 Ex. 337, 341. — ex. CH. : affirmed (1876) 
45 L. J. Ex. 748; 1 App, Cas. 476; 35 L. T. 
179 ; 24 W. R. 987.— H.L. (E.). 

Att.-Gen. v. Bouwens, followed. 

Stem r. Reg. (1896) 65 L. J. Q. B. 240 : [1896] 
1 Q. B. 211 ; 73 L, T. 752; 44 W. R. 302.— 

WRIGHT and KENNEDY, JJ. 

Att.-Gen. v. Bouwens, explained. 

Att.-Gen. r. Sudeley (Baron) (1896) 65 L. J. 
Q. B. 281; [1896] 1 Q. B. 854 (see supra. 
col. 2849). 

Att.-Gen. v. Bouwens. 

Discussed, Smelting Co. of Australia v. Inland 
Revenue Commissioners (1896) 66 L. J. Q. B. 
137 ; [1897] 1 Q, B. 175 ; 75 L. T. 534 : 45 W. \l. 
203 ; 61 J* P. 116. — c.A. ; applied , Att.-Gen. r. 
New York Breweries Co. (1897) 67 L. J. Q. B. 
86: [1898] 1 Q. B. 205, 226— C.A. ; affirmed, 
H.L. (E.), 2 > 0 st. 

Att.-Gen. v. New York Breweries Co. (1897) 
66 L. J. Q. B. 447 ; [1897] L Q. B. 738 ; 76 L. T. 
721 ; 45 W. R. 606. — WILLS and GRANTHAM, 
JJ. ; re reused, (1897) 67 L. J. Q. B. 86 : [1898] 
1 Q. B. 205 ; 78 L. T. 61 ; 46 W. R. 193 ; 62 J. P. 
132. — C.A., the latter decision affirmed nom. New 
York Breweries Co. y. Att.-Gen. (1898) 6S L. J. 
Q. B. 135 ; [1899] A. C. 62 ; 79 L. T. 568 : 48 
W. R. 32; 63 J. P. 179.— H.L. (e.). 

Perry’s Executors v. Reg. (1868) L. R. 4 
Ex. 27; 19 L. T. 520; 17 W. R. 382 ; 
S. C. nom. Bacon v. Beg., 38 L. J. Ex. 5. 
— EX., adopted. 

Ewing, In goods of (1881) 50 L. J. P. 11 ; 6 
P. D. 19, 21 ; 44 L. T. 278 ; 29 W. R. 474 >45 
J. P. 376. — HANNEN, P. 

Perry’s Executors v. Beg., distinguished. 
Lord Advocate v. Bogie (1894) 63 L. J.P. O. 
85 ; [1894] A. C. 83; 6 R. 98 : 70 L. T. 
533.— H.L. (SC.), followed. 

Att.-Gen. -v. Lloyd (1894) 15 R. 277 ; 64 
L. J. Q. B. 365 ; [1895] 1 Q. B. 49G. 


COLLINS, j. — I think the case is con eluded 
by Lord Advocate v. Bogie. It seems to me 
the result of Lord HerscheH’s opinion is that 
it is not competent for any private person to 
turn property coming into existence after the 
death of an individual into a part of his 
personal estate at the time he died. It is com- 
petent for the Legislature to do so, and it has 
done so in the case of the children or other issue 
of the testator. That is the difference between 
this case and Per rtfs Es-ecutors v. lleg. — p. 279. 

wright, J. to the same effect. 

Perry’s Executors v. Beg., applied. 

Lord Advocate v. Bogie and Att.-Gen. v. 
Lloyd, discussed. 

Scott, In re (1899) 69 L. J. Q. B. 121 ; [1900] 
1 Q. B. 372, 387 ; 81 L. T. 610 ; 48 \\ r . R. 205 ; 
64 J. P. 25. — q.b.d. ; affirmed, c.A., post. 

Perry’s Executors v. Beg., applied. 

Lord Advocate r. Bogie, not applied. 

Scott, In re (1900) 70 L. j. Q. B.66 ; [1901] 1 
Q. R. 22S, 238 ; 83 L. T. 613 : 49 W. R. 178 ; 65 
J. P. 84.— C.A. 

Bell v. Master in Equity of Supreme Court 
of Victoria (1877) 2 App. Cas. 560 ; 36 
L. T. 936. — P.C., applied. 

Armytage r. Wilkinson (1878) 47 L. J. P. C. 
31 ; 3 App. Cas. 355, 365; 38 L. T. 185: 26 
W. R. 559.— p.c. 

r Att.-Gen. v. Smith (1892) 62 L. J. Q. B. 288 ; 
[1892] 2 Q. B. 289 ; [1893] 1 Q. B. 239 ; 
4 R. 233 ; Gli L. T. 857 : 08 L. T. (i : 40 
\\ r . R. 071 ; 41 V. R. 245 ; 56 J. P. 758 ; 
57 J. P. 389. — Q.b.d. and C.A., applied. 

Nunns Estate, In re (1893) [1894] 1 Iv. R. 252. 

MONROE, J. — The meaning to be attached to 
the words “the person acting in the admini- 
stration of such estate and effects ” was 
elaborately argued in Att.-Gen. v. Smith. 
There executors had certain pictures valued 
for the purpose of prolate. They duly filed 
their affidavit, paying duty on the amount of 
the valuation, and distributing the estate 
according to their duty.* It was afterwards 
discovered that the pictures were worth much 
more than the amount of the valuation, though 
the executors acted with perfect hand fdrs ; 
and the Commissioners of Inland Revenue 
sought to compel them to bring in a further 
affidavit, and pay the additional duty. The 
Court, however, held that once the administra- 
tion of the assets had been completed the 
executors were no longer “persons acting in the 
administration of the estate and effects,” and if 
there was no person acting in the administration, 
the Inland Revenue could not be called upon to 
repay any sums they might have received in 
excess, nor could they, if too little duty had 
been paid, recover the amount unpaid from the 
executors. The duty was, in such case, lost, 
and the Crown was without remedy. — p. 257. 

Att.-Gen. v. Smith, referred to. 

Wallen r. Lister (1894) 63 L. J. M. C. 61 ; 
[1894] 1 Q. B. 312. 317; 10 R. 127; 70 L. T. 
348 ; 42 \V. R. 318 ; 58 J. P. 283.— Q.B.D. 

Reg. v. Stamps and Taxes* Commissioners 
(1846) 16 L. J. Q. B. 75 ; 9 Q. B. 637 ; 11 
Jur. 365.— Q.B. r 

Discussed. Reg. r. Stamps and Taxes Com- 
missioners (1849) 18 L. J. Q. B. 201 ; 13 Jur. 
624. — q.b. ; Webster, In goods of (1859) 1 L. T. 
45. — EX. See now 57 & 58 Yict. c. 30. s. 7 (4). 
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Percival v. Reg. (1864) 33 L. J. Ex. 289 : 3 
PI. & 0. 217 ; 10 Jur. (X.S.) 1059 ; 10 L. T. 
022 ; 12 W. R. 906. — EX., referred to. 

Reg. r. inland Revenue Commissioners r. 
Nathan. Ex parte (1883-1884) 53 L. J. Q. B. 229 ; 
12 Q. B'. D. 401 ; 51 L. T. 40 ; 32 W. R. 543 ; 
4S J. P. 452. — q.b.d. ; reversed, c.A. 

Lord Advocate v. Hagart (1872) L. R. 2 
H. L. (SC.) 217. — H.L. (SC.), distinguished . 
Moir’s Trustees v. Lord Advocate (1874) 1 
Rettie 345, 351.— ct. OF sess. 

Lord Advocate v. Hagart and Moir’s 
Trustees v. Lord Advocate, distinguished. 
Marshall’s Executors r. Lord Advocate (1874) 

1 Rettie 847, 851. — CT. of sess. 

Lord Advocate v. Hagart; Moir’s Trustees 
v. Lord Advocate and Marshall’s Execu- 
tors v. Lord Advocate, appro red. 

Att.-Gen. r. Murray (1887) 20 L. R. Ir. 124, 
145.— C.A. 

Att.-Gen. v. Holford (1815) 1 Price 420 ; 16 
R. R. 737. — EX., referred to . 

Advocate- General r. Ramsay's Trustees, (1823) 

2 Or. M. &R.224, n. ; 4 L. J. Ex. 311.— EX. (sc.). 

Att.-Gen. v. Holford and Advocate-General 
v. Ramsay’s Trustees, not applied. 

Evans, In re (1835) 4 L. J. Ex. 201 ; 2 Cr. 
M. & R. 200 ; 5 Tyr. 000.— ex. 

Advocate-General v. Ramsay’s Trustees, 
di.se it fixed. 

Att.-Gen. r. Mangles (1839) 5 M. & W. 120 ; 
2 H. & Id. 74 ; 3 Jur. 281.— EX. 

5. Legacy Duty. 

Att.-Gen. v. Jones (1817) 3 Price 308. — ex. ; 
wood, B., dissenting — disapp raced. 

Brown r. Advocate- General (1852) 1 Macq. 
H. L. 79.— h.l. (sc.). 

st. Leonards. L.c. — That case is quite wrong. 
— p. 85. And see “ Charity,” vol. i., col. 343. 

Att.-Gen. v. XoTOAB^discussed. 

Robinson, In goods of ^1807) 36 L. ,T. P. 93 ; 
L. R. 1 P. 384, 387 ; 17 L. T. 19— WILDE, SIR J. 

Att.-Gen. v. Jackson (1831) 1 L. J. Ex. 21 ; 
2 Cr. & J. 301 ; 2 Tyrw. 50.— EX. 

Followed , Stow c. Davenport (1833) 5 B. <fc Ad. 
359; 2 N. & M. 805; 39 R. R. 503.— K.B. ; 
applied , De JLloghton, In re [1895] 2 Ch. 517 
[post). 

Stow v. Davenport, referred to. 

Shirley v. Eerrers (Earl) 12 L. J. Ch. Ill ; 
1 Ph. 107 ; 0 Jur. 1047. — L.O., considered. 
De Hogliton, In re, De Hoghton v. De Hoghton 
(1895) 64 L. J. Ch. 590; [1895] 2 Ch. 517 ; 43 
W. R. 630.— STIRLING, J. ; affirmed, C.A., pod. 

Shirley v, Ferrers (Earl), distinguished. 

De Hoghton, In re, De Hogliton v. De Hoghton 
(1896) 65 L. J. Ch. 52S ; [1896] 1 Ch. 855 ; 74 
L. T. 297 ; 44 W. R. 550.— C.A. 

A. L. SMITH, L.J. — The point in Clitharoe 
Estate, In re [(1885) 55 L. J. Ch, 107 ; 31 
Ch. D. 135.— c.A. see il Settled Land,” post, 
col. 3081] was whether the trustees of a term 
created by the will of the late Duke of 
Buccleuch were entitled to effectually exercise 
the powers of sale contained in the will without 
the consent If Lord Henry Scott, who was 
tenant for life of the settled estates, and it 
was held that they coulcl not do so, for by the 
Settled Land Act of 18S2, his consent was 


necessary ; but it appeal's to me that this was no 
decision upon a taxing Act, nor in my opinion 
do the provisions of the Settled Laud Act, which 
undoubtedly gives largely extended powers to a 
tenant for life, really affect the question now in 
hand. That Act was passed 'alio intuitu , and 
not for the purpose of affecting a taxing Act. 
The Crown sought to rely upon Shirley v. 
Ferrers QFarV), in which Lord Lyndhurst, when 
L.C.. held that sums to Uh annually applied by 
trustees of a term of 500 years oui of the rents 
and profits of an estate towards the maintenance 
of a minor were not chargeable with legacy duty, 
he holding that for legacy duty to become pay- 
able under the Act (which^was an Act for this 
purpose the same as the S A 9 Viet. c. 76, s. 4) 
there must be that which is a charge upon the 
estate of another, or in other -words a person is 
not to pay legacy duty upon coming into the 
enjoyment of an estate which is his own. Lord 
Lyndhurst in that case held that the allowance 
payable to Caroline Shirley was payable to her 
for maintenance, to which in any event she was 
entitled, and consequently it could not be said 
that the allowance did not come out of hej; 
own estate ; and this is where I think the 
present case differs from that. Nor does the 
case cited by the respondents of Strang wugs, 
In re . , Hi chi eg v. St rang wags [ (1886) 56 L. J. Ch. 
195 ; 34 Ch. D. 423.— C.A. See SETTLED LAND,” 
post. col. 3082], apply to this case, for there by 
the terms of the will the tenant for life took no 
estate or interest in possession until the ter- 
mination of the term thereby created. — p. 534. 

LORD HERSCHELL to the same efEect. 

RIGBY, l.j. dissented. 

Att.-Gen. v. Pickard (1S38) 7 L. J. Ex. 1S8 ; 
3 M. & W. 552 ; 1 H. & H. 174.— ex. ; affirmed 
■no ui . Pickard r. Att.-Gen. (1840) 9 L. J. Ex. 
329 ; G M. & W. 348.— EX. CH. 

Pickard v. Att.-Gen., princqde applied. 

Att.-Gen. •/*. Hcuniker (Lord) (1852) 21 L.J. 
Ex. 293 ; 7 Ex. 331. — EX. ; affirmed nom. 
Henniker (Lord) i\ Att.-Gen., 22 L. J. Ex. 41 ; 
8 Ex. 257 ; 16 Jur. 1143.— EX. CH. 

Pickard v. Att.-Gen. and Att.-Gen. v. Hen- 
niker (Lord.), followed. - 

Sweeting c. Sweeting (1853) 22 L. J. Ch. 441 ; 

1 Drew. 331 ; 17 Jur. 123 ; 1 W. R. 122.— 

KINDERSLEY, V.-C. 

Pickard v. Att.-Gen., referred to. 

! Att.-Gen. r. Hertford (Marquis) (1845) 14 L. J. 
Ex. 266 ; 14 M. & W. 284.— EX. 

Att.-Gen. v. Hertford (Marquis), applied. 

Att.-Gen. r. Hertford (Marquis) (1849) 18 
L. J. Ex. 332 ; 3 Ex. 70.— EX. 

Att.-Gen. v. Hertford (Marquis) [18 L. J. 
Ex. 332], applied. 

Att.-Gen. r. Theobald (1890) 24 Q. B. D. 557 ; 
62 L. T. 768 ; 38 W. R. 527.— q.b.d. 

Forbes v. Steven (1870) 39 L. J. Ch. 485; 
L. R. 10 Eq. 178 ; 22 L. T. 703 ; 18 W. R. 
686. — JAMES, v.-C., distinguished. 

Att.-Gen. r. Lomas (1873) 43 L. J. Ex. 32 ; 
L«R. 9 Ex. 29,34 ; 29 L. T. 749 ; 22 W. R. 188. 
— EX. ; Ewing, In goods of (1881) 50 L. J. P. 11 ; 

6 P. D. 19, 23 ; 44 L. T. 278 ; 29 W. R. 474 ; 45 
J. P. 376.— hannen, P. ; Att.-Gen. r. Hubbuck 
(1883) 10 Q. B. D. 488, 497 (affirmed, c.A. ; see 
col. 2850) ; Att.-Gen. r. Ailesbury (Marquis) 
(1S87) 57 L. J. Q. B. 83 ; 12 App. Cas. 672, 696 ; 
58 L. T. 192 ; 36 W. R. 737.— H.L. (e.). 
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Forbes v. Stevens (supra'), followed. 

Stakes, In re, Stokes r. Ducroz (1890) 62 L. T. 
176 ; S. C. -noth. Stokes r. Ducroz, 36 W. R. 535 ; 
6 Times L. R. 154 . — north, j. 

Chatfi&d v„ Bercbtoldt (1871) 41 L. J. Ch. 
115 ; L. R. 12 Eq. 464; 25 L. T. 121 ; 20 W. R. 
53. — BACON, V.-c. ; reversed. (1872) 41 L. J. Ch. 
255 ; L. R. 7 Ch. 192; 26 L. T. 207 : 20 W. R. 
401 . — james and hellish, l.jj. 

Ewin (or Ewing 1 ), In re (1830) 1 Cr. & J. 151 ; 
1 Tyrw. 92 ; 9 L. J. (o.S.) Ex. 37. — EX., 
distinguished. 

Att.-Gen. r. Forbes (1834) 2 Cl. & F. 48 ; S 
Bligh 15 ; 3 Tyrw. 982. — H.L. (ir.). 

Ewin, In- re, referred to. 

Att.-G-en. Hope (1834) 2 Cl. & F. 84 ; 8 
Bligh (n.S.) 44 ; 1 Cr. M. & R. 530 ; 4 Tyrw. 878. 
— H.L. (e.). 

Ewin, In re, principle, applied. 

Thomson r. Advocate-General (1S45) 12 Cl. 
& F. 1 ; 9 Jut. 217. — H.L. (SC.). 

Ewin, In re, referred to. 

Att.-Gen. v. Kapier (1851) 20 L. J. Ex. 173 ; 

' 6 Ex. 217 ; 15 Jur. 253, — PARKE and ALDERSON, 
bb. ; Att.-Gen. r. Giles (1860) 29 L. J. Ex. 176 ; 
5 H . & N. 255 ; 1 L. T. 553 ; 8 W. II. 342.— EX. 
Ewin, In re. 

Applied. Wallop’s Trust. In re (1864) 33 L. J. 
Ch. 351 ; i De G. J. & 8. 656 ; 3 Js T . R. 679 ; 10 
Jur. (N.S.) 328 : 10 L. T. 174 ; 12 W. R. 587.— 
L.JJ.; referred to, Blackwood v. Reg. (1S82) 52 
L. J. P. C. 10 ; 8 App. Cas. 82, 93 ; 48 L. T. 441 ; 
31 W. R. 645.— p.C. 

Thomson v. Advocate- General (1845) 12 Cl. 
& JP. 1 ; 9 Jur. 217. — H.L. (SC.)., applied. 
Att.-Gen. r. Rapier (1851) 20 L. J. Ex. 173 ; 6 
Ex. 217 {supra) ; Wallop's Trust. In re (1864) 
33 L. J. Ch. 351 ; 1 De G. J. & B. 656 {supra). 

Thomson v. Advocate-General, referred to. 
Wallace r. Att.-Gen. (1865) 35 L. J. Ch. 124 ; 
L. R. 1 Ch. 1 ; 11 Jur. (N.S.) 937; 13 L. T. 480 ; 
14 W. R. 116.— CRAWORTH. l.c. ; Badart’s 
Trusts, In re (1870) 39 L. J. Ch. 645 ; L. R. 10 
Eq. 288 ; 24 L. T. 13 ; 18 W. R.885.— malins, v.-C. 

Thomson v. Advocate-General, not applied. 
Ripley v. Waterworth (1802) 7 Yes. 425. — 
L.C., referred to. 

Chatfield v. Berchtoldt (1872) 41 L. J. Ch. 
255 ; L. R. 7 Ch. 192 ; 26 L. T. 267 ; 20 W. R. 
401. — JAMES and HELLISH, L.JJ. 

Thomson v. Advocate-General. 

Discussed , Att.-Gen. r. Campbell (1872) 41 
L. J. Ch. 61 1 ; L. R. 5.H. L. 524 (see post , col. 2868). 
—H.L. (E.) ; Lyall r. Lyall (1S72) 42 L. J. Ch. 
195 ; L. R. 15 Eq. 1 : 27 L. T. 530 ; 21 W. R. 34— 
ROMILLY, M.R .; principle applied , Tootal’s Trusts, 
In re (1883) 52 L. J. Ch. 664 ; 23 Ch. D. 532 ; 
48 L. T. 816 ; 31 W. R. 653.— CHITTY, J. : dis- 
cussed, Goodman’s Trusts, In re (1881) 50 L. J. 
Ch. 425; 17 Ch. D, 266, 285; 44 L. T. 527; 29 
W. R. 586. — C.A. ; Colquhoun v. Brooks (1887) 19 
Q. B. D. 400, 408 ; 57 L. T. 445. — Stephen, j., 
WILLS, J., dissenting (see ante , col. 2823). r 

Thomson v. Advocate-General, explained. 
Lawson r. Inland Revenue Commissioners 
(1895) [1896] 2 lr. R. 418.— EX. D. 

PALLES, c.b. — T he property in question here 
is so situate as not to be subject to probate 
duty ; and in that sense is, and for the pur- 


poses of this case I treat it as being, “ situate 
; out of the United Kingdom,” although, in a 
sense, it has no situs of its own. But if, before 
the [Finance] Act [1894], legacy duty was 
payable in respect of it, estate duty is now 
payable. Thus the question is, would legacy 
duty have been payable before the Act upon 
! these mortgages of foreign property ? I was 
i surprised to hear it stated that, to the present, 
there had not been any decision upon this 
question. This seems extraordinary, considering 
the large number of mortgages of foreign rail- 
ways which are held by persons domiciled in 
London. If the debts secured by the mortgages 
were not charged upon real estate, admittedly 
they would have been liable to legacy duty. 
The basis of the decision of the H.L. in 
'Ihomson v. Advocate- General is contained in 
the following sentence of the opinion of the 
Judges, as delivered by Tindal, C.J. : “We 
cannot consider that any distinction can be 
properly made between debts due to a testator 
from persons resident in the country in which 
the testator is domiciled at the time of his death, 
and debts due to him from debtors resident in 
another and a different country ; but that all 
such debts do equally form part of the personal 
property of the testator or intestate, and must 
all follow the same rule, namely, the law of the 
domicil of the testator or intestate,” — p. 434. 

r Thomson v. Advocate-General. 

Ajjjivored, Harding r. Queensland Commis- 
sioners of Stamps (1S98) 67 L. J. P. C. 144 : 
[1898] A. C. 769 ; 79 L. T. 42.— p.C. ; referred 
to, Att.-Gen. r. Jewish Colonization Association 
(1900) [1901] 1 Q. B. 123, 138.— C.A. (post, 
col. 2870). 

Thomson v. Advocate-General and Harding 
v. Queensland Commissioners of Stamps, 

referred to. 

Lambe r. Manuel (1902) 72 L. J. P, C. 17 ; 
[1903] A. C. 68, 72 ; 87 L. T. 460.— P.C. 

Bruce, In re (1832) 1 L. J. Ex. 153 ; 2 Cr. 
& J. 436 ; 2 Tyrw. <75. — EX. 

Applied, Thomson r. Advocate-General (1845) 
12 Cl. & F. 1 ; 9 Jur. 217.— h.l. (sc.) ; Wallop’s 
Trust. In re (1864) 33 L. J. Ch. 351 : 1 De G. J. 
& S. 656 ; 3 N. R. 679 ; 10 Jur. (N.S.) 328 ; 10 
L. T. 174 ; 12 W. R. 587. — L.JJ. ; explained , 
Stepney Election Petition, In re, Isaacson r. 
Durant (1886) 55 L. J. Q. B. 331 ; 17 Q. B. D. 
54, 61 ; 54 L. T. 684 : 34 W. R. 547 .— q.b.d. 

Att.-Gen. v. Rapier (1851) 20 L. J. Ex. 173 ; 
6 Ex. 217 ; 15 Jur. 253. — EX. 

Discussed, Wallace r. Att.-Gen. (1865) 35 L. J. 
Ch. 124 ; L. R. 1 Ch. 1, 6:11 Jur. (n.S.) 937 ; 13 
L. T. 480; 14 W. R. 116.— CRANWORTH, L.C. ; 
adopted, Blackwood r. Reg. (1882) 52 L. J. P. C. 
10 ; S App. Cas. 82, 93 ; 48 L. T. 441 ; 31 W. R. 
645. — p.C. : explained. Tootal’s Trusts, In re 
(1883) 52 L. J. Ch. 664; 23 Ch. D. 532: 48 
L. T. 816 ; 31 W. R. 653. — CI-IITTY, J. ; referred 
to, Colquhoun c. Brooks (1887) 19 Q. B. D. 400, 
409 (supra, col. 2857). 

Capdevielle, In re (1864) 33 L. J. Ex. 306 ; 
2 H. & C. 985 ; 10 Jurf (ns.) 1155; 12 
W. R. 1110.— EX., followed. 

Badart’s Trusts, In re (1870) L. J. Ch. 645 ; 
L. R. 10 Eq. 288, 297 : 24 L. T. 13 ; 18 W. R. 
885 . — m alins, v.-c. And see “ International 
Law,” vol. i., col. 1375. 
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Jackson v. Forbes (1832) 1 L. J. Ex. 155) : 
2 Or. k J. 382 ; 2 Tyrw. 35 3. — EX. ; affirmed 
■no m. Att.-Gen. v. Forbes (or Jackson) (1834) 2 Cl. 
& F. 48 ; 8 Bligh 15 ; 3 Tyrw. 982.— H.L. (e.). 

Att.-Gen. y. Forbes (or Jackson). 
lief erred to. Att.-Gen. v. Hope (1834) 2 Cl. k 
F. 84 : 8 Bligh (x.S.) 44 ; 1 Cr. M. & R. 530 : 4 
Tvrw. 878. — H.L. (E.) : applied, Arnold v. 
Arnold (1837) 6 L. J. Ch. 218 ; 2 My. & Cr. 
250 : 1 Jur. 255. — cottexham. L.C. : discussed, 
Shirley r. Ferrers (Earl) (1842) 12 L. J. Ch. Ill : 
1 Ph. 167: 0 Jur. 1047. — cottexham, L.C. : 
Att.-Gen. r. Napier (1851) 20 L. J. Ex. 173 : fi 
Ex. 217 ; 15 Jur. 253. — EX. ; Tootal’s Trusts, In 
re (1883) 52 L. J. Cli. 664 ; 23 Ch. D. 532, (supra, 
col. 2858) ; Colquhomi r. Brooks (1887) 19 
Q. B. D. 400, 408 (supra, col. 2857). 

Att.-Gen. v. Cockerell (1814) 1 Price 165 ; 
15 R. R. 707. — ex., and Att.-Gen. v. Beat- 
son (1819) 7 Price 560 ; 15 R. 11. 707. — EX. 
Distinguished, Hay r. Fairlic (1826) 1 Russ. 
1 1 7. — G-fpFOitD. m.r. : Bruce, In re (1832) 1 L. J. 
Ex. 153 ;. 2 Cr. k J. 436: 2 Tynv. 475.— EX. ; 
Att.-Gen. r. Forbes (or Jackson) (1834) 2 Cl. 
& F. 48 (supra ). — H.L. ; referred to. Att.-Gen. 
v. Hope (1834) 2 Cl. & F. 84 : 1 Or. M. k R. 530 ; 
4 Tyrw. 878 ; 8 Bligh (X.S.) 44. — H.L. (E.) ; not 
applied, Arnold r. Arnold (1837) 6 L. J. Ch. 
218 ; 2 Myl. k Cr. 256 ; 1 Jur. 255 : treated as 
ore r ruled. Thomson r. Advocate-General (1845) 
12 Cl. A F. 1 ; 9 Jur. 217.— H.L. (SC.). 

Logan y. Fairlie (1825) 2 Sim. k S. 284 ; 3 
L. J. (o.s.) Ch. 152 ; 25 R. R. 208. — V.-c., 
distinguished. 

Hay v. Fairlie (1826) 1 Russ. 117 . — gifford, 
M.R. ; Bruce, In re (1832) 2 Cr. A J. 436 ; 2 Tyrw. 
475 ; 1 L. J. Ex. 153. — EX. ; Att.-Gen. */.*. Forbes 
(or Jackson) (1834) 2 01. k F. 48 (supra). 

Logan v. Fairlie, discussed and not applied. 
Arnold r. Arnold (1837) 6 L. J. Ch. 218 ; 2 
Myl. k Cr. 256 ; 1 Jur. $55.— COTTENHAM, L.C. 
Arnold v. Arnold. 

Discussed , Thomson v. Advocate- General 
(1845) 12 Cl. k F. 1 ; 9 Jur. 217.— H.L. (sc.) : 
distinguished , Att.-Gen. v. Napier (1851) 20 
L. J. Ex. 173 ; 6 Ex. 217 ; 15 Jur. 253. — PARKE 
and ALDERSOX, BB. ; applied , Wallop’s Trust, 
In re (1864) 33 L. J. Ch. 351 ; 1 Be G. J. k S. 
656 ; 3 N. R. 679 ; 10 Jur. (n.B.) 328 : 10 L. T. 
174 : 12 W. R. 5S7. — L.JJ : referred to, Good- 
man’s Trusts, In re (1881) 50 L. J. Ch. 425 ; 17 
Ch. JD. 266, 286 ; 44 L. T. 527 ; 29 W. R. 5S6.— 
C.A. (lush, L.J., dissenting). 

Cholmondeley, In re (1832) 2 L. J. Ex. 65 ; 
1 Cr. k M. 149 ; 3 Tyrw. 10 ; 33 R. R. 601. 
— EX., referred to. 

Att.-Gen. v. Hertford (Marquis) (1845) 14 L. J. 
Ex. 266 ; 14 M. k W. 284.— ex. 

Sweeting v. Sweeting (1853) 22 L. J. Ch. 
441 ; 1 Brew. 331 ; 17 Jur. 123 ; 1 W. R. 
122.— KINDERSLEY, V.-C., referred to. 
Att.-Gen. v. Cullen (1863) 14 Ir. C. L. R. 137. 
— EX. ; affirmed nom. Cullen >v. Att.-Gen. (1866) 
L. R. 1 H. L. 190 ; 12 Jur. (N.s.) 531 ; 14 L. T. 
644 ; 14 W. R. 869.— H.L. (IR.). 

Williamson y. Advocate-General (1813) 10 
Cl. k . 1 ; 13 Sim. 153.— H.L. (E.)., 
followed. 

Att.-Gen. v. Lomas (1873) 43 L. J. Ex. 32 ; 
L. R. 9 Ex. 29 ; 29 L. T. 749 ; 22 W. R. 188.— EX. 


Hobson v. Neale (1853) 22 L. J. Ex. 175 : 8 
Ex. 368. — EX. ; S. C. (1853) 17 Beav.^178 ; 
M.R., principle applied. 

Harding r. Harding (1861) 2 Gift. 597 ; 7 Jur. 
(X.S.) 906.— V.-C. * 

> 

Hobson v. Neale [17 Beav. 178], 185, re- 
ferred fr. 

Armvtnge r. Wilkinson (1878) 47 L. J. P. C. 
31 ; 3 App. Oas. 355. 87W ; 38 L. T. 185 : 26 
W. Ii. 559.— P.C. 

Evans, In re (1835) 4 L. J. Ex. 201 : 2 Cr. 
M. k R. 206 : 5 Tyr. 660.— EX. 
Distinguished , Williamson c. Advocate-General 
(1843) 10 Cl. k F. 1. — H.ik (SC.). ; held over- 
ruled, Att.-Gen. v. Simcox (3S48) 18 L. J. Ex. 
61 ; 1 Ex. 7,49. — EX. 

Evans, In re, held overruled. 

Att.-Gen. r. Metcalfe (1851) 6 Ex. 26 ; 20 L. J. 
Ex. 329. — EX. 

PARKE. B. — Evans, In re must now be con- 
sidered as overruled by Att.-Gen. v. Sim com 
(supra'), as to the meaning of the term direct. 
If the will permits the executors to sell the real* 
estate, and they sell it, the legacy duty is pay- 
able, in the same way as it would have been if 
there had been an express direction to sell the 
real estate. — p. 43. 

Att.-Gen. v. Mangles (1S39) 5 M. & W. 120 : 

2 H. k H. 74 ; 3 Jur. 281. — EX., principle 
applied. 

Att.-Gen. v. Simcox (1848) IS L. J. Ex. 61 ; 1 
Ex. 749. — ex. 

Att.-Gen. v. Mangles, explained. 

Att.-Gen. v. Ailesbury (Marquis) (18S5) 54 

L. J. Q. B. 324 ; 14 Q. B. D. 895, 903 52 L. T. 

; 809 ; 33 W. R. 731. — MATHEW and A. L. SMITH, 
iJJ. ; reversed, (1886) 55 L. J. Q. B. 257; 16 
| Q. B. D. 408. — C.A. ; but restored. (18S7) 57 
! L. J. Q. B. S3 : 12 App. Cas. 672. — H.L. See 
supra , col. 2851. 

De Lancey v. Inland Revenue Commissioners 
or De Lancey’ s Succession, In re (1869) 
39 L. J. Ex. 76 ; L. R. 5 ExT 102 ; 22 
L. T. 239 ; 18 W. R. 468.— ex. ch., not 
applied. 

Badart’s Trusts, In re (1870) L. R. 10 Eq. 288, 
295 ; 39 L. J. Oh. 645 ; 24 L. T. 13 : 18 W. R. 
885, — MALIKS, V.-C. 

De Lancey v. Inland Revenue Commissioners, 

treated as overruled. 

Att.-Gen. r. Dodd (1894) 63 L. J. Q. B. 319 ; 
[1894] 2 Q. B. 150, 156 ; 10 R. 177 ; 70 L. T. 
660 ; 42 W. R. 524 ; 58 J. P. 526. — MATHEW 
and CAVE, JJ. 

Franklin’s (or Francklin’s) Charity, In re 
(1829) 3 Y. k J. 544 ; 3 Sim. 147. — V.-C., 
discussed. 

Wilkinson, In re (1834) 3 L. J. Ex. 236 ; 1 Cr. 

M. k R. 142 ; 4 Tyrw. 513. — EX. ; and S. C. nom. 
Ate.-Gen. v. Nash (1836) 5 L. J. Ex. 289 ; 1 
M. k W. 237 ; 1 Tyrw. k G. 584. — EX. CH., 
affirming ex. 

Franklin’s Charity, In re, and Wilkinson, 
In re (or Att.-Gen. v. Nash), distinguished . 
Att.-Gen. v. Fitzgerald (1S43) 13 Sim. 83 ; 7 
Jur. 569.— SHADWELL, v.-c. And see col. 2861. 
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Franklin’s Charity, la re (supra), refer veil to. 
t Wilkinson, In re (or Att.-Gen.. v. Nash 

(xupra), not ctpplieil. 

Griffiths, In re (1845) 15 L. J. Ex. 130 ; H 

M. & W. 5i0 . — ex. 

• 

Wilkinson, In re (or Att.-Gen. v. Nash). 

■not followed. 

Pearce, In re (1857) 24 Beav. 491. — itOM illy, 
M.R. » 

Franklin’s Charity, In re, refer rod to. 
Wilkinson, In re (or Att.-Gen. y. Nash), 

commented on. 

Parker, In re (1859) 29 L. J. Ex. 66 ; 

H. &z N. 666 ; 5 Aar. (n.s.) 1058 ; 7 W. R. 600. 
— EX. 

• 

Wilkinson, In re (or Att.-Gen. *v. Nash), not 

followed . 

Harris r. Howe (Earl) (1861) 80 L. J. Ch. 612 ; 
29 Beav. 261 ; 7 Jur. (N.s.) 388 ; 9 W. R. 404.— 
ROMILLY, H.R. ; referred to , Att.-Gen, (Ireland) 
r. Cullen (1863) 14 Ir. C. L. R. 137. — EX. ; 
affirmed no m. Cullen v. Att.-Gen. (Ireland) 
. (1866) L. R. 1 H. L. 190 ; 12 Jur. (N.s.) 531 : 
14 L. T, 644 ; 14 W. R. 869.— H.L. (in.) ; cran- 
WORTH, L.C., LORDS CHELMSFORD and WEST- 
BURY. 

Wilkinson, In re (or Att,-Gen. y. Nash), not 

applied. 

Att.-Gen. i\ Delaney (1876) Ir. R. 10 C. L. 104. 
— EX. 

Att.-Gen. v. Fitzgerald (1843) 13 Sim. S3 ; 
7 Jur. 569. — v.-c., approved- and applied. 
Griffiths, In re (1845) 15 L. J. Ex. 130 ; 14 
M. A W. 510.— EX.: Lvall r. Patou (1856) 25 
L. J. Ch. 746.— KINDERSLEY, Y.-c. ; Parker, 
In re (1859) 29 L. J. Ex. 66 ; 4 H. & N. 666 ; 5 
Jur. (N.S.) 1058 ; 7 W. R. 600.— EX. 

Griffiths, In re (1845) 15 L. J. Ex. 130; 
14 M. & W. 510. — EX., discussed and 
approved. 

Parker, In re (1859) 29 L. J. Ex. 66 ; 4 H. 
&; N. 666 ; 5 Jur. (N.s.) 1058 ; 7 \V. R. 600. 
— EX. 

Parker, In re, referred to. 

Att.-Gen. i\ Delaney (1876) Ir, R. IOC. L. 104. 

—EX. 

Cullen y. Att.-Gen (Ireland) (1866) L. R. 1 
H. L. 190 ; 12 Jur. (N.S.) 531 ; 14 L. T. 
644 ; 14 W. E. 869.— H.L. (ir.). 

Discussed^ Kenny v. Att.-Gen. (1883) 11 
L. R. Ir. 253, 257. — SULLIVAN, M.R. : not applied, 
Reg. v. Income Tax Commissioners (1888) 59 
L. J. Q. B. 196; 22 Q. B. D. 296, 303 ; 60 L. T. 
446 ; 37 W. R. 294 ; 53 J. P. 198 ; 5 Times L. 11. 
12. — COLERIDGE, C.J., GRANTHAM. J. dissenting. 

Att.-Gen. v. Bagot (1861) 13 Ir. C. L. R. 48. 
— EX., approved and applied. 

Reg. (Pemsel) r. Income Tax Commissioners 
(1888) 59 L. J. Q. B. 196 ; 22 Q. B. D. 296 ; 60 
L. T. 446; 37 W. R. 294; 53 J. P. 198: 5 
Times L. R. 168.— c.A. esher, m.r., fry '•and 
lopes, L.JJ. ; affirmed, H.L. (E.) (post, col. 2862). 

Dundee Magistrates v. Dundee Presbytery 

.(1861) 4 Macq. 228. — H.L. (sc.), adopted. 
Reg. (Pemsel) r. Income Tax Commissioners 
(1888) 58 L. J. Q. B. 196 ; 22 Q. B. D. 296, 313. 
— c.A. {supra'). 


Dnndee Magistrates v. Dundee Presbytery, 

referred to. 

Income Tax Commissioners r. Pemsel (1891) 
61 L. J. Q. B. 265 ; [1891] A. C. 531, 561 ; 65 
L. T. 621, 55 J. P. 805.— H.L. (E.). See 
im Charity,” vol. i. 5 col 324 and ante , col. 2818. 

Att.-Gen. v. Hope (1868) Ir. R. 2 C. L. 368. 
EX. ; PIGOT, C.B., dissenting ; applied. 

Att.-Gen. r. Delaney (1875) Ir. R. 10 C. L. 
104.— EX. 

Att.-Gen. v. Hope and Att.-Gen. v. Delaney, 

approved and- followed. 

‘Kenny r. Att.-Gen. (1883) 11 L. R. Ir. 253, 
259. — SULLIVAN, M.R. 

Att.-Gen. v. Delaney. 

Deferred to, Bradshaw v. Jackman (1887) 21 

L. R. Ir. 12. — porter, m.r. ; not applied , Perry 
v. Tuomey (1S88) 21 L. R. Ir. 480. — PORTER, 

M. R. ; referred to, Reg. r. Inland Revenue Com- 
missioners (1888) 58 L. J. Q. B. 196 ; 22 Q. B. D. 
296 : 60 L. T. 446 ; 37 W. R. 294 ; 53 J. P. 198. 
— C.A. ESHER, M.R., FRY and LOPES, L.JJ. (see 
supra , col. 2861) : appro red, Heal}" r, Att.-Gen. 
[1902] 1 Ir. R. 342.— CHATTERTON, V.-C. 

Kehoe v. Wilson (1880) 7 L. R. Ir. 10. — 
CHATTERTON, V.C., discussed. 

Perry r. Tuomey (1888) 21 L. R. Ir. 480.— 

PORTER, M.R. 

» 

Kehoe v. Wilson, explained. 

Perry v. Tuomey, referred to. 

Healy r. Att.-Gen. [1902] 1 Ir. R. 342. — 
CHATTERTON, v.-c. [Theobald on Wills (4th ed.) 
301 (5th ed.) 329, commented on]. 

Att.-Gen. v. Manners (Lady) (1815) 1 Price 
411. — EX. 

Applied, Att.-Gen. r. Wood (1828) 2 Y. & J. 
290. — EX. (see post, col. 2863) ; referred to , Att.- 
Gen. r. Loscornbe (1860) 29 L. J. Ex. 305 : 5 
H. & N. 564. — ex. 

Hill v. Atkinson (1816) 3 Price, 399, 400 ; 2 
Meriv. 45. — ELDON; L.C., questioned. 

Att.-Gen. v. Wood (1828) 2 Y.& J. 290.— EX. 

ALEXANDER, C.B.— Against Att.-Gen. v.’ Man- 
ners (supra) has been cited a case at a subse- 
quent period, determined by Lord Eldon, for 
whose decisions 1 have certainly the utmost re- 
spect, knowing, as I do, how very much they were 
considered, and upon what a sound knowledge of 
the law all those decisions are founded. It is not 
the case itself that can be justly cited against 
that former decision, for that comes under cir- 
cumstances so strikingly different, that it affords 
a marked distinction, and shows it did not come 
within the spirit of this Act of Parliament, but 
the language found in the report of the case by 
Mr. Price, in which Lord Eldon says, that appro- 
priation means payment.. Now, if I were dis- 
posed to give the utmost effect to these words, 
to the utmost extent that the counsel for the 
defendant could desire, I should not think my- 
self at liberty to consider that which is but. an 
obiter dictum, and not necessary to the decision 
of that case, an authority sufficient to overrule 
that which was actually done by this Court, upon 
great consideration. But 1 do not think, even 
giving full effect to those words, that such a 
consequence should follow. All that the L.G. 
says is, that a transfer by an executor to him- 
seJf as trustee is an appropriation of the legacy. 
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It has been so held for a considerable length of 
time. For particular purposes unquestionably, 
it is an appropriation. If an executor transfer 
into his own name as trustee, the amount of a 
particular legacy, and act upon that, transfer, 
that is an appropriation as against many persons, 
and in particular as against himself. But the 
question here is, whether that Act so done is to 
be considered as a delivery of the legacy as 
against the revenue, and this Act of Parliament ; 
whether it is a retainer, or a satisfaction, or a 
discharge. — p. 301. 

Hill y. Atkinson. 

Applied, Coombe v. Trist (1335) 1 Myl. & Cr. 
69.— COTTENHAM, L.C. ; referred to, Att.-Gen. r. 
Giles (1860) 29 L. J. Ex. 17Q ;5H.& N. 255 : 1 
L. T. 553 ; 8 W. R. 342.— EX. 

Hill v. Atkinson and Coombe y. Trist, 

principle applied . 

Att.-Gen. y. Wood (supra, col. 2862), re- 
ferred to. 

Att.-Gen. v. Loscombe (1860) 29 L. J. Ex. 305 ; 
5 H. & N. 564.— EX. 

Cornwallis’ (Earl) Estate, In re (1856) 25 
L. J. Ex. 149 j 11 Ex. 580 ; 4 W. R. 711. 
— EX. 

Applied, Bell v. Master in Equity of Supreme 
Court of Victoria (1877) 2 App. Cas. 560, 50(k 
36 L. T. 936. — P.C. ; discussed, Joy, In re, Lalor 
v. Jones (1880) 5 L. R. Ir. 282. — warren, j. 

Att.-Gen. y. Partington (1863) 1 H. & C. 457 ; 
10 Jur. (X.S.) 617.— ex. ; affirmed, (1864) 33 L. J. 
Ex. 2S1 ; 3 H. & C. 193 ; 10 Jur. (n.s.) 825 ; 10 
L. T. 751 ; 13 W. R. 54. — EX. CH. ; the latter 
decision affirmed mm, Partington v. Att.-Gen. 
(1869) 38 L. J. Ex. 205 ; L. R. 4 H. L. 100 ; 21 
L. T. 370.— H.L. (E.). 

Partington y. Att.-Gen., applied . 

Lord./*?. Colvin (1S67) 3o L. J. Ch. 354 ; L. R. 
3 Eq. 737 ; 16 L. T. 53 ; 15 W. R. 4S5. 

MALIKS, v.-C. — In Att.-Gen. v. Partington it 
was decided by the Ct. of C. P. that probate 
or administration duty must be calculated, not 
only on the principal money which constituted 
the property at the time of the death, but also 
on the accumulation of interest between the 
death and the grant of probate or letters of 
administration. — p. 358. 

Partington v. Att.-Gen., applied. 

Harding, In goods of (1872) 41 L. J. P. 65 ; 
L. R. 2 P. 394 ; 26 L. T. 668 ; 20 W. R. 615.— 
LORD PENZANCE. 

Partington v. Att.-Gen., referred to. 

Bell v. Master in Equity of Supreme Court of 
Victoria (1877) 2 App. Cas. 560 ,* 36 L. T. 936. 
—P.C. 

Partington v. Att.-Gen., principle applied. 

Joy, In re, Lalor v. Jones (1880) 5 L. R. Ir. 282. 
— WARREN, J. ; O’Neill (Lord), In re (1886) 20 
L. R. Ir. 73, 90. — ex. d. ; Colquhoun v. Brooks 
(1888) 57 L. J. Q. JB. 439 ; 21 Q. B. D. 52, 62 ; 
59 L. T. 661 ; 36 R. 657 ; 52 J. P. 645.— C.A. 
ESHER, m.r. and lopes, l.j. ; PRY, l.j. dissent- 
ing ; affirmed, H.t. (ante, col. 2823). 

Partington v. Att.-Gen., referred to. 

Smart v. Tranter (18S8) 58 L. J. Ch. 183 ; 40 
Ch. D. 165, 168 ; 59 L. T. 890 ; 37 W. R. 213.— 

O.C. 


KAY, J. : reversed, (1890) 59 L. J. Ch. 363 ; 43 
Ch. D. 5S7 ; 62 L. T. 356 ; 38 W. R. 530.-^C.A. 
COTTON, LINDLEY and LOPES, L.JJ. 

Partington v. Att.-Gen., referred' to, 
Massereene (Viscount) r. Inland Revenue 
Commissioners (1899) [1900] 2 Ir. R. 138, 150.— 
Q.B.D. : Att.-Gen. r. Be Preville (1899) 69 L. J. 

Q. B. 283; [1900] 1 Q. B.'223, 230; 81 L. T. 
690 ; 4S W. R. 193.— C.A. 

Partington v. Att.-Gen.. observations applied. 
Att.-Gen. r, Selborne (Earl) (1901) 71 L. J. 

K. B. 2S9 : [1902] 1 K. B. 3jJ8 f 396 ; 85 L. T. 
714 ; 50 W. R. 210 ; 6G J. P. 132.— C.A. 

Att.-Ger>. v. Dardier (1SS3) 52 L. J. Q. B. 
329 : 11 Q. B. B. 16 ; 48 L. T. 582 ; 31 
W. R. 499 ; 47 J. P. 4S4.— Q.B.D., dis- 
tinguished and not applied. 

Att.-Gen. r. Smith and Cocks [1892] 2 Q. B. 
289 ; 66 L. T. 857 ; 40 W. R. 671 ; 56 J. P. 
758.— D. ; affirmed. 62 L. J. Q. B. 22S ; [1893] 

1 Q. B, 239 ; 4 R. 233 ; 6S L. T. 6; 41 W. R. - 
245 ; 57 J. P. 389.— C.A. 

Sammon, In re (1S3S) 3 M. & W. 381. — 

ex. . See 

Crown Suits Act, 1865, s. 56, and Inland 
Revenue Act, 1870. 

Bignold v. Giles (1859) 4 Brew. 343; 28 
L. J. Ch. 238 ; 7 W. R. 99 .— kindersley, 
v.-c. 

Approved , Att.-Gen. v, Giles (I860) 29 L. J. 
Ex. 176 ; 5 H. & N. 255 ; 1 L. T. 553 .— ex. ; 
discussed, Forster’s Estate, In re (18S9) 23 L. R. 

Ir. 269, 277.— MONROE, J. 

Bryan v. Mansion (1S57) 26 L. J. Ch. 510 ; 

3 Jur. (N.s.) 473 ; 5 W. R. 483.— CRAN- 
WORTH, L.C ., principle applied. 

Att.-Gen. r. Bruce (1901) 70 L. J. K. B. 767 ; 
[1901] 2 K. B. 391 ; 85 L. T. 114 : 49 W. R. 519 ; 

65 J. P. 329. — KENNEDY and phi'llimore, jj. 

m 

Noel Y. Henley (Lord) (1819) 7 Price 241, 
253 : 26 R. R. 660. — EX. CH., discussed . 
Louch v. Peters (1834) 3 L. J. Ch. 167 ; 1 
Myl. & K. 489 . — cottenham, l.C. ; Att.-Gen. v, 
Giles (1860) 29 L. J. Ex. 176 ; 5 H. & N. 255; 

1 L. T. 553. — ex. And &?e“Apr^AL,” vol. i., 
col. 29. 

Att.-Gen. v. Cavendish (1S10) Wightw. 82 ; 

12 R. R. 716. — EX. ; and Thomas v. 
Montgomery (1827) 5 Russ. 502.— L.C., 
referred to. 

Att.-Gen. v. Giles (I860) 29 L. J. Ex. 176 ; 5 
H. & N. 255 ; 1 L. T. 553.— EX. 

Warbrick v. Varley (No. 1) (1861) 30 Beav. 
241. — romilly, M.R., applied. 

Robins, In re, Nelson v, Robins (1888) 58 
L. T. 382. 

north, j . — Warhrich v. Varley is an authority 
that the meaning of the words “free of all 
charges ” which, if they stood alone, would 
mean free of legacy duty, could not be cut 
dowu by the fact that another legacy was given 
;{ free of duty.” I think that case applies here. 

— p. 382. 
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Warbrick v. Varley ( supra •), referred to. 
Macdonald’s Trustees r. Aberdeen Magistrates 
(1902) 4 Fraser 907.*— CT. of sess. 

Heath «v. Nugent (1860) 29 Beav. 226. — 
ROMILLY* M.R., followed . 

Wilkins, In re, Wilkins r. Botherham (1884) 
54 L. J. Oh, 188 ; 27 Oh. I). 703 ; 33 W. R. 42.— 
PEARSON, J. 

Poster t. Ley (1S35) 8 L. J. 0. V. 17 ; 2 
Bing. N. C. 269 ; 1 Hodges 326 ; 2 Scott 
438.— C.P. 

Distinguished, Gude r. Mumford (1837) 2 
Y. & O.* 448. — EX. ; referred to, Williamson r. 
Naylor (1838) 8 Y*& C*. 208, 212.— ALDERSON, B. 

Hales v. Freeman (1819) 4 Moore *21 ; 
1 Rr. & B. 391 ; 21 E. E. 663.— C.P., 
referred to. 

Stow r. Davenport (1833) 2 N. & M. S05 ; 5 
B. & Ad. 359.— K.B. 

Hales v. Freeman, commented on. 

Gude r. Mumford (1837) 2 Y. & C. 448 . — ex. 

Barksdale v. Qilliat (ISIS) 1 Swanst-. 562 : 
is E. K. 139.— ELDON, L.C., observed upon. 
Smith r. Anderson (1828) 4 Russ. 352 ; 6 L. J. 
(O.S.) Oh. 105 ; 2S E. E. 122. — M.R. 

Barksdale v. Gilliat, explained. 

Smith v. Anderson, dictum dissented from. 
Louch v. Peters (1834) 3 L. J. Ch. 167 ; 1 Myl. 

6 K. 489.— L.O. 

Barksdale v. Gilliat. applied. 

Watson i\ Arundell (1877) Ir. E. 11 Eq. 53, 
74.— C.A. 

Barksdale v. Gilliat, referred to. 

Grainger, In re, Dawson r. Higgins (1900) 69 
L. J. Oh. 789 ; [1900] 2 Oh. 756, 764 ; 83 L. T. 
209 ; 4S W. E. 673.— C.A. ; reversed (1901) 71 
L. J. Ch. 132 ; [1902] A. 0. 1 ; 85 L. T. 763 ; 50 
W. E. 337.— H.L. (E.). 

Gude v. Mumford (1837) 2 Y. & 0. 448.— 
EX., followed. 

Baily r. Boult (1851) 21 L. J. Ch. 277 ; 14 
Beav. 595 ; 15 Jur. 1049. — ROMILLY, m.r. 

Gude v. Mumford and Baily v. Boult, 

referred to. 

Pridie’ r. Field (1854) 19 Beav. 497. — 
ROMILLY, M.R. 

Sanders v. Kiddell (1835) 5 L. J. Ch. 
29 ; 7 Sim. 536. — shadwell, v.-c. 
Distinguished, Harris r. Burton (1840) 9 L. J. 
Ch. 573 ; 11 Sim. 161.— shadwell, v.-C. ; Baily 
v . Boult Qtupni) ; explained and applied , Pridie 
v. Field ( [supra ) ; referred to , Saunders, In re, 
Saunders r. Gore (post). 

Marris v. Burton (mjmi), distinguished. 
Baily v. Boult (1851) 21 L. J. Ch. 277; 14 
Beav. 595 ; 15 Jur. 1049.— ROMILLY, M.R. 

Marris v. Burton, distinguished. 

Banks r. Braithwaite (1863) 32 L. J. Ch. 35 ; 

7 L. T. 149 ; 10 W. R. 612. 

kind krsley, V.-C. — There it was not merely 
a gift of dividends of stock, but an annuity 
which was to be made good out of other parts 
of the property. — p. 36. 

Marris v. Burton, referred to. 

Saunders, In re, Saunders v. Gore (1897) G7 
L. J. Ch. 55 ; [1898] 1 Ch. 17 ; 77 L. T. 450 : 46 
W. R. 180.— C.A. 


Haynes v. Haynes (lS53) 3 De G. M. & G. 
590 ; 1 W. R. 204. — L.JJ., applied. 

Wilks r. Groom (1856) 2 Jur. (N.s.) 798; 4 
W. Pi. 697.— KINDERSLEY, Y.-C. 

Haynes v. Haynes, applied. 

Banks v. Braithwaite (1863) 32 L. J. Ch. 
35 ; 10 W. R. 612.— KINDERSLEY, Y.-C., 
considered. 

Coles Will, lu re (1869) L. R. 8 Eq. 271 ; 22 
L. T. 221. 

M A lins, V.-C. — It is settled by Haynes v. 
Haynes that when a testator gives a clear 
annuity . that is to be construed as an annuity 
free from duty, and in this case the testator 
has, in effect, given a clear yearly sum of 100Z. . 
to this charity. In Batiks v. Braithwaite there 
was a direction to retain so much stock as should 
be sufficient to realize the clear yearly income 
of 150Z., and to pay, not an annuity, but the 
dividends of the stock. Here the direction is to 
pay such income or yearly sum, that is to say, 
the clear income or yearly sum of 100Z. Whether 
Banks -v. Braithwaite is consistent with Haynes 
v. Haynes , it is unnecessary for me to consider ; 
I am bound to follow the latter, which is the 
decision of the 0. A., and in the good sense of 
which, moreover. I entirely concur. I think 
that decision governs the present case, and I am, 
therefore, of opinion that this legacy was given 
ffee of duty. — p. 271. 

Haynes v. Haynes, applied. 

Currie, In re. Bjorkman r. Kimberley (Lord) 
(18S8) 57 L. J. Cli. 743 ; 59 L. T. 200 ; 36 W. R. 
752.— KAY, J. 

Banks v. Braithwaite (supra) questioned and 
not applied. 

Haynes v. Haynes, referred to. 

Currie, In re, Bjorkman v. Kimberley, 

reasoning in approved. 

Saunders, In re, Saunders v. Gore (1897) 67 
L. J. Ch. 55 ; [1898] f Ch. 17 ; 77 L. T. 450 ; 46 
W. R. 180. — C.A. 

lindley, m.r. — I am'not going through the 
authorities, but with reference to Banks v. 
Braithwaite , I must say that I should not have 
construed the document there in question as 
Kindersley, Y.-C. did. There a testator gave the 
residue of his personal estate to trustees upon 
trust to set apart 10,000Z. Consols, and pay the 
dividends to his sister for life, and after her 
decease to retain so much of the said sum as 
should be sufficient to realise the clear yearly 
income of 150Z. ; and he directed the trustees to 
pay the dividends and other income of the stock 
so directed to be retained by them to his nephew. 
I should have read that as a- gift of a clear 
yearly income o£ 150Z. to the nephew. How- 
ever, I see the difference between that case and 
this, because there was a difficulty in working out 
the principle which I should have endeavoured 
to apply with regard to certain rates of duties. 
Here we are not embarrassed by that at all. 
This is a simple appointment to E. Saunders of 
this sum. It appears to me that on the true con- 
struction of this document, the case of Hanks v. 
Braithwaite and others like 'It do not apply. — 
p. 56, 

chitty, L.J. — With regards to legacies, the 
authorities have settled that where a legacy is 
given to one person so that only one rate of duty 
is payable, and the legacy given is a clear sura of 
money, the legatee takes free of duty. It is 
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sufficient to refer to Haynes v. Haynes for that 
proposition. ... It might be said that t-lie word 
“clear,” or the word “net,” in this instrument 
refers to those expenses only [/.«?., expenses of 
administration]. I think that would be a very 
narrow construction. That was not the construc- 
tion which was adopted by Kay, J. in Currie, 
In re , where he had to deal with an appointment 
under a general power of so much of the trust 
funds as should be of the clear value of 1,00UZ., 
and he held, and I agree with his reasoning, that 
that was an appointment of a sum of 1,000Z. ; 
clear of all the trustees’ expenses, and clear also 
of the legacy or succession duty. . . . The case 
is not the same as that by which Stirling, J. con- 
sidered himself bound — Batiks v. Braithwaite. 
... I must confess that I myself should on the 
construction of the will there have arrived at a 
different conclusion from that which the V.-C. 
arrived at. ... I understand the reasoning of 
the V.-C., but I think it is too fine, if I may say 
so, to make it applicable to that case. ... I 
think that the case is not governed by Banks v. 
Braithwaite, whatever may be said of that case. 

: — pp. 57, 58. 

V. williams, L.J., who concurred with some 
hesitation on the construction of the document 
in question, referred to Banks v. Braithwaite , 
but expressed no opinion on its correctness. 

Currie, In re, distinguished. 1 

Chisholm, In re, Goddard i\ Brodie (1902) 71 
L. J. Ch. 289 [1902] 1 Ch. 157 ; 86 L.T. 183.— 

KEKEWICH, J. 

Shaftesbury (Earl) v. Marlborough (Duke) 
(1835) 7 Sim. 237. — shadwell. v.-c., 
applied. 

Johnstone r. Harrowby (Earl) (1S59) 29 L. J. 
Ch. 115 ; 1 De G. F. & J. 183 ; 6 Jur. (N.s.) 153 ; 
1 L. T. 390 ; 8 W. R. 105. — WOOD, V.-C. 

Shaftesbury (Earl) f. Marlborough (Duke), 

referred to. 

Boddington, In re, Bnddington v. Clairat (1881) 
53 L. J. Ch. 175 ; 25 Ch. D. 685 ; 50 L. T. 761 ; 
32 \V. it. 118. — C.A. 

Chatteris v. Young (1827) 2 Buss. 183 ; 26 
B. B. 11. — L.c. ; affirming (1821) 6 Madd. 
30. — v.-c., explained. 

Byne r. Currey (1831) 2 Or. & M. 003 ; 3 L. J. 
Ex. 177 ; 1 Tyrw. 179. — ex. 

lyndhurst, c.B. — Iii that case, the legacy to 
the husband, after a legacy to the wife had 
lapsed by her death, was not a substitution in 
the sense in which it is used in cases of this 
kind. It was held to be a substantive bequest. — 

p. 608. 

Byne v. Currey, discussed. 

Sealy, In re, Tomkins r. Tucker (1901) 85 L. T. 
451 . — FARWELL, J. 

Early v, Benbow (181G) 2 Coll. 351 ; 10 Jur. 
280. — KNIGHT BRUCE, V.-C. 

Explained and not applied , Donnellan v. 
O’Neill (1871) Ir. B. 5 Eq. 523, 532.— m.R. ; 
discussed , Sealy,* In re, Tomkins v. Tucker 
(supra'). 

Ansley v. Cotton (1816) 16 L. J. Ch. 55.— 
COTTENHAM, L.C., discussed and followed. 

* Johnston, In re, Cockerell r. Essex (Earl) 
.(1881) 26 Ch. D. 538 ; 53 L. J. Ch. 615 ; 52 L. T. 
44 ; 32 W. B. 634 — CHITTY, J. 


Att.-Gen. v. Rowsell (1811), 36 Ch. D.67,n. 
— EX. : cited in Tilsley’s Treatise on the 
Stamp Acts,” 2nd ed. p. GS5. applied. 

Att.-Gen. r. Abdy (1862) 32 L.’ J. Ex. 9 ; 1 
H. & C. 260, 297 ( post, col. 3879); Pocock’s 
Policy, In re (1871) L. B. OOh. 119, n. — M ALINS, 
v.-C.. ; (affirmed, 10 L. J. Ch. 081 ; L. B. 0 Ch. 
115; 25 L. T. 233; 19 W. R. 801.— L.JJ.) ; 
Phillips’ Insurance. In re»(18S3) 52 L. J. Ch. 
11 1 : 23 Ch. D. 235, 215 ; 18 L. T. 81 ; 31 W. B. 
all. — c.A. ; Urquhart v. Butterfield (1887) 50 
L. J. Ch. 938 ; 30 Ch. D. 55, 73. — NORTH, J. 
(post, col. 2879). 

6. Succession Outy. 

Att.-Gen. v. Fitzjohn (1857) 27 L. J. Ex. 79 ; 

* 2 II. & N. 165 ; 5 W. B. S76.— EX., discussed 
and applied. 

Att.-Gen. r. Middleton (Lord) (1S58) 27 L. J. 
Ex. 229 ; 3 II. & N. 125 ; 6 W. B. 300.— EX. 

Wilcox v. Smith (1857) 20 L. J. Ch. 596 ; 1 
Drew. 10 ; 3 Jur. (n.s.) 601 ; 5 W. R. 667. 
— KINDERS LEV, V.-C., approved. 

Att.-Gen. v. Middleton (Lord) (supra ) : referred • 
to , Att.-Gen. r. Noyes (1881) 51 L. J. Q. B. 135 ; 

S Q. B. D. 125, 131 ; 15 L. T. 520 ; 30 W. R. 
131. — GROVE, j. ; LINDLEY, J. dissenting ; (re- 
versed, C.A.). 

Att.-Gen. v. Gell (IS65) 31 L. J. Ex. 115 ; 

3 H. & C. 615 ; 11 Jur. (N.S.) 566 ; 12 
L. T. 161 ; 13 W. B. 900. — EX., commented 
on , but followed. 

Bing v. Jarman (1872) 11 L. J. Ch. 535 ; L. R. 
11 Eq. 357, 363 ; 26 L. T. 690 ; 20 W. B. 711. 
See S. C. 21 W. li. 213.— L.JJ. 

WICKJGNS, v.-C. — The Succession Duty Act has 
in some cases received an interpretation . . . 
which seems not very consistent with the old 
canons of construction as applied to statutes lay- 
ing burthens on the subject. But I am not at 
liberty to dissent from a decision of the Ct. of 
Ex., upon the ground of my not being able 
personally to agree with it. Of course, if I found 
that the case had been insufficiently argued before 
the Ct. of Ex. , that might have enabled me to 
feel more free than I do. But in At1±- Gen . v. 
Gell, all the arguments which have been adduced 
before me in this case, and which arguments, if 
it were res Integra, I should have thought were 
unanswerable, were brought before the Ct. of Ex. 
very fully and very ably ; and it is clear that 
theywerq, . . . carefully considered by the Court. 
Again, I might feel myself more free if it appeared 
that to follow the decision of Att .- Gen. v. Gell in 
this case, would be to give to the principle that 
the Ct. of Ex. laid down there, an extension that 
they never contemplated. But it appears that 
this particular application, or one which was 
an a fortiori one, was contemplated, and that 
they were willing not to disavow it. — p. 537. 

Wallace v. Att.-Gen. (1865) 35 L. J. Ch. 124 ; 
L. B. 1 Ch. 1 ; 1 1 Jur. (n.s.) 937 ; 13 L. T. 
480 ; 14AV. B. 116.— GRAN WORTH, L.C. 

Distinguished , Badart’s Trusts, In re (1870) 89 
L. J*. Ch. 645 ; L. B. 10 Eq. 288 ; 24 L. T. 13 ; 
18 W. B. S85. — M ALINS, V.-C. ; applied , Callanane 
i\ Campbell (1871) 40 L. J. Ch. 195 ; L. B. 11 
Eq. 378, 3S1 ; 24 L. T. 175 ; 19 W. B. 406.— 
ROMILLY, M.R. 

Wallace v. Att.-Gen., commented on. 

Callanane v. Campbell, raried. 

Att.-Gen. r. Campbell (1872) 41 L.J.Ch.611 ; 
L. R. 5 H. L. 524 ; 21 W. B. 34 n. — H.L. (e.). 
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hatherley, L.C.— The difference between 
Thomson v. Advocate- General ((1845) 12 Cl. & K. 
11. — H.L., ante, eol. 2857) and this case is per- 
fectly plai^ and manifest. The difference is 
exactly the san*e between this case and . . . 
Wallace v. Att.-Gen. In each of those cases 
you had to deal ' with a fund which was to be 
administered, and which was in the course of 
administration, before the person in whom the 
duty of administering it was imposed had cleared 
himself and discharged himself of that duty. 
In those cases, he being a foreigner (we must 
take him to be a foreigner, because the original 
owner of the property was a foreigner) you could 
not claim duties leviable under English Acts of 
Parliament from that person when you w<juld 
have to pursue him before a foreign tribunal. 
But when the duties which have been imposed 
upon him involve the placing of the money here 
in funds within the functions of the judicature 
of this country, and when you find those funds 
in a state involving succession from one indi- 
vidual to another, then the duty has accrued, 
m and you proceed to levy it. — p. 613. 

lord WESTBURY to the same effect, lords 
CHELMSFORD and colonsay concurred. 

Att.-Gen. v. Campbell (supra), followed. 

Wallace v. Att.-G-en., discussed. 

Lyall Lyall (1872) 42 L. J. Ch. 195 ; L. R. 
15 Eq. 115 ; 27 L. T. 530 ; 21 W. R. 34. 

ROMILLY, M.R. — Att.-Gen. v. Campbell was 
heai’d ex parte, no one appearing for the respon- 
dent, and though the point on which I mainly 
relied was only slightly alluded to by one of the 
counsel in the argument before the H. L. and 
was not noticed in their Lordships’ judgment, 
yet the judgment they did pronounce does appear 
exactly to apply to the case now before me. — 
p. 200. [His lordship then discussed Wallace v. 
Att.-Gen. and Thomson v. Advocate- General and 
continued : ] As, however, the decision of the 
H. L. in Att.-Gen. v. Caonpbell was unqualified 
and decisive, and as it clearly appears to me to 
govern every case of a settlement made in 
English form and, consequently to govern the 
case before me, 1 have no option hut to follow 
it, and accordingly I shall make an order to the 
effect that the Court being of opinion that, 
according to the decision in Att.-Gen v. Camp- 
bell , succession duty is payable in this case, order 
the same to be paid, and order the residue of the 
fund to be paid to the petitioner. — p. 204. 

Att.-Gen. v. Campbell, referred to. 

Cigala’s Settlement Trusts, In re (1878) 47 
L. J. Ch. 166 ; 7 Ch. D. 351, 356 ; 38 L. T. 439 ; 
26 W. R. 257.— JESSEL, M.R. See post, col. 2S71. 

Wallace v. Att.-Gen., referred to. 

Goodman’s Trusts, In re (1887) 50 L. J. Ch. 
425 ; 17 Ch. D. 266, 286 ; 44 L. T. 527 ; 29 
W. R. 586. — c.a. james and cotton, l.jj. : 
lush, l.j. dissenting. See 11 Executor and 
Administrator,” vol. i., col. 1*07. 

Att.-Gen. v. Campbell, Wallace v. Att.- Gen. 
and Cigala’s Settlement Trusts, In re 

(supra), discussed. 

Colquhoun v. Brooks (18S7) 19 Q. B. D. 400, 
407 ; 57 L. T. 455. — STEPHEN, J. ; WILLS, j. 
dissenting; reversed, c. A. See post. 

Att.-Gen. v. Campbell, referred/ to. 

Colquhoun r. Brooks (1888) 57 L. J. Q. B.439 ; 
21 Q. B. D. 52, 62 ; 59 L. T. 661 : 36 W. R. 657 ; 


52 J. P. 645.— C.A., FRY, L.J. dissenting ; affirmed, 
(1889) 59 L. J. Q. B. 53 ; 14 App. Gas. 493 ; 61 
L. T. 518 ; 38 W. R. 289 ; 54 J. P. 277 ; 5 Times 
L. R. 728. — H.L. (E.). 

Wallace v. Att.-Gen., Att.-Gen. v. Campbell 
and Cigala’s Settlement Trusts, In re, 

explained and principle applied. 

Att.-Gen. v. Felee (1894) 10 Times L. R, 337. 
— MATHEW and CAVE, JJ. 

Cigala’s Settlement Trusts, In vq, referred to. 
Smvth, In re, Leach i\ Leach (1898) 67 L. J. 
Ch. 10 ; [1898] 1 Ch. 89, 94 ; 77 L. T. 514 ; 46 
W. R. 104.— ROMER, J. 

Wallace v. Att.-Gen,, referred to. 

Harding v. Queensland Stamps Commissioners 
(1898) 67 L. J. P. C. 144 ; [1898] A. C. 769, 
772 ; 79 L. T. 42.— P.C. 

Wallace v. Att.-Gen., Att.-Gen. v. Campbell, 
Cigala’s Settlement Trusts, In re, and 
Att.-Gen. v. Felee (supra?), discussed. 
Att.-Gen. v. Jewish Colonization Association 
(1900) 69 L. J. Q. B. 692 ; [1900] 2 Q. B. 556, 
565 ; 82 L. T. 679 ; 49 W. R. 59 ; 64 J. P. 426.— 
RIDLEY and darling, JJ.; affirmed, post. 

Wallace v. Att.-Gen. and Att.-Gen. v. Camp- 
bell, applied . 

Cigala’s Settlement Trusts, In re, followed . 
* Att.-Gen. v. Felce, referred to. 

Att.-Gen. r. Jewish Colonization Association 
(1900) 70 L. J. Q. B. 101 ; [1901] 1 Q. B. 123, 
132 ; 83 L. T. 561 ; 49 W. R. 230 ; 65 J. P. 21.— 
c.A. See judgments at length. 

Wallace v. Att.-Gen., referred to. 

Lambe r. Manuel (1902) 72 L. J. P. C. 17 ; 
[1903] A. C. 68, 72 ; 87 L. T. 460.— p.c. 

Lovelace’s Settlement, In re, 5 Jur. (N.s.) 
428; 7 W. R. 401.— WOOD, V.-C. ; reversed , (1859) 
28 L. J. Ch. 4S9 ; 4 De G. &z J. 340 ; 5 Jur. (N.S.) 
694 ; 7 W. R. 575. — L.JJ. 

Lovelace’s Settlement, In r Q,folloived. 
Barker, In re (1861) 30 h. J. Ex. 404 ; 7 H. & FT. 
109 : 7 Jur. (N.S.) 1061 ; 5 L. T. 206.— EX. ; 
Wallop’s Trusts, In re (1864) 33 L. J. Ch. 351 ; 

1 De G. J. &: S. 656 ; 3 N. R. 679 ; 10 Jur. (N.S.) 
328 ; 10 L. T. 174 ; 12 W. R. 587.— L.JJ. 

Lovelace’s Settlement, In re, explained and 
applied. 

Chapman’s Trusts, In re (1865) 2 H. & M. 
447 ; 11 Jur. (n.s.) 70S; 13 L. T. 144. 

wood, v.-c. — The rules, settled by Lovelace's 
case, and Wallop's case (supra) amount to this : 
that, w r here a general powder is given and exer- 
cised, the appointee is a person taking in succes- 
sion to the appointor ; and the appointor is also 
a successor to the r donor of the power. — p. 450. 

Lovelace’s Settlement, In re, distinguished. 
Wallace v. Att.-Gen. (I860) 35 L. J. Ch. 124 ; 
L. R. 1 Ch. 1, 9 ; 11 Jur. (N.s.) 937 ; 13 L. T. 480 ; 
14 W. R. 116.— CRANWORTH, L.C. ; Att.-Gen. v. 
Upton (1866) 35 L. J. Ex. 138 ; L. R. 1 Ex. 224, 
228 ; 4 H. & C. 336 ; 12 Jur. (n.s.) 4G9 ; 14 L. T. 
334 ; 14 W. R. 752. — ex. 

Lovelace’s Settlement, In re. 

Recognised. Cigala’s Settlement Trusts (1878) 
47 L. J. Ch. 166 ; 7 Ch. D. SCI, 356 ; 38 L. T. 
439 ; 26 W. R. 257.— JESSEL, M.R. (see post , 
col. 2871) ; dictum commented oil, Charlton v. 
Att. -Gen. (1879) 49 L. J. Ex. 86 ; 4 App. Cas. 
427, 445 ; 40 L. T. 760 ; 27 W. R. 921 .— H. L. (E.) ; 
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explained , Att.-Gen. v. Mitchell (1881) 50 L.U. 
Q. B. 406 ; 6 Q. B. D. 648, 555 ; 44 L. T. 580 ; 29 
W. E. 683 ; 45 J. P. 618.— Q.B.D. 

Lovelace’s Settlement, In re, discussed. 
Att.-Gen. t\ Jewish Colonization Association 
(1900) 69 L. J. Q. B. G92 ; [1900] 2 Q. B. 556, 
565 ; 82 L. T. 679 ; 49 W. E. 59 ; 64 J. P.426.— 
RIDLEY and DARLING, jj. : and (1900) 70 L. J. 

K. B. 101 ; [1901] 1 K. B. 123, 138 ; 83 L. T. 
561 ; 49 W. E. 230 : 65 J. P. 21.— C.A. A. L. 
SMITH, M.R., COLLINS and STIRLING, L.JJ. See 
judgments at length. 

Wallop’s Trust, In re (1864) 33 L. J. Oh. 
351 ; 1 De G. J. &; S. 656 ; 3 N. E. 679 ; 10 
Jur. (N.S.) 328 ; 10 L. T. 174 ; 12 W. E. 
587. — L.JJ., referred to. 

Wallace v. Att.-Gen. (1865) 35 L. J. Ch. 124 : 

L. E. 1 Ch. 1, 9 (supra, col. 2868) ; Badart’s 
Trusts, In re (1870) 39 L. J. Ch. 645 ; L. E. 10 
Eq. 288, 293 ; 24 L. T. 13 ; 18 W. E. 8S5.— 
MALINS, V.-C. ; Lyall ?;, Lyall (1872) 42 L. J. Ch. 
195 ; L. E. 15 Eq. 1, 9 ; 27 L. T. 530 ; 21 W. E. 
34. — romilly, M.R. : Att.-Gen. v. Jewish Coloni- 
zation Association (1900) 69 L. J. Q. B. 692 ; 
[i960] 2 Q. B. 556, 564.— Q.B.D. ; and 70 L. J. 

K. B. 101 ; [1901] 1 K. B. 123, 139.— C.A. (supra). 

Smith’s Trusts, In re, (1864) 10 L. T. 598 ; 
12 W. E. 933 .— stuart, y.-c ., followed. 
Badart’s Trusts. In re (1870) 39 L. J. Ch. 645 ; 

L. R. 10 Eq. 288,297 ; 24 L. T. 13 ; 18 W. E.885. 
— MALINS s V.-C. 

Smith’s Trusts, In re, and Badart’s Trusts, 

In re, discussed. 

Lyall r. Lyall (1872) 42 L. J. Ch. 195 ; L. E. 
15 Eq. 1, 9 ; 27 L. T. 530 ; 21 W. R. 34.— romilly, 

M. R. 

Lyall v. Lyall, recognised. 

Cigala’s Settlement ^Trusts, In re (1S78) 7 
Ch. Li. 351 ; 47 L. J. Ch. 166 ; 38 L. T. 439 ; 26 
W. E. 257. 

jessel, M.R. — In Lovelace's Settlement , In re 
( supra , col. 2870) before the L.JJ., and in Att.- 
Gen. v. Campbell (L. E. 5 H. L. 524, supra , 
col. 2868) and Lyall v. Lyall , it was held that 
a foreigner might be liable to pay succession 
duty — that the mere circumstance of a man 
being a foreigner was not sufficient to exempt 
him. — p. 356. 

Badart’s Trusts, In re, and Lyall v. Lyall, 

discussed. 

Att.-Gen. v. Jewish Colonization Association 
(1900) 69 L. J. Q. B. 692 ; [1900] 2 Q. B. 556, 
566. — Q.B.D. (supra). 

• 

Saltoun (Lord) v. Lord Advocate (1S60) 3 
Macq. 659 ; 6 Jur. (n.s.) 713 ; 8 W. E. 565. 
— H.L. (SC.). 

Referred to, Att.-Gen. r. Upton (1866) L. E. 

1 Ex. 224, 230 : 35 L. J. Ex. 138 ; 4 H. &: C. 336 ; 
12 Jur. (N.s.) 489 ; 14 L. T. 334 ; 14 W. E. 752.— 
EX.; Cowley’s (Earl) Succession, In re (1866) 
35 L. J. Ex. 177,; L. E. 1 Ex. 28S ; 12 Jur. (n.s.) 
607 ; 14 L. T. 663 ; 14 W. E. 836.— ex. ; De 
Lancey, In re (1869) 38 L. J. Ex. 193 ; L. E. 4 Ex. 
345, 351. — EX.' % (affirmed, (1870) 39 L. J. Ex. 76 ; 
L. R. 5. Ex. 102 ; 22 L. T. 239 ; 18 W. E. 468. 
— EX. CH.) ; applied , Fryer v. Morland (1876) 
45 L. J. Ch. 817: 3 Ch. D. 675, 680 ; 35 L. T.- 
458 ; 25 W. E. 21. — JESSEL, M.R. ; discussed, 


Zetland (Earl) v. Lord Advocate (187S) 3 App. 
Cas. 505 ; 38 L. T. 297 ; 26 W. R. 725,-y-H.L. 
(SC.). 

Saltoun (Lord) v. Lord Advocate and 
Zetland (Earl) v. Lord, Advocate, dis- 
cussed. 

Charlton r. Att.-Gen. (1879) 49 L. J. Ex. 
86 ; 4 App. Cas. 427, 440 ; 40 L. T. 760 ; 27 
W. E. 921.— H.L. (e.). % 

Saltoun (Lord) v. Lord Advocate, con- 
sidered. 

Income Tax Commissioners v. Pemsel (1891) 
61 L. J. Q. B. 265 ; [1891] A. C. 531, 535 ; 65 
L. T. 621 ; 55 J. P. S05. — HJ.. (e.). 

Saltoun (Lord) v. Lord Advocate, principle 
applied. 

Macfarlauc r. Lord Advocate [1894] A. C. 
291 : 6 E. 287. — h.l. (sc.), herschell, l.c., 
LORDS WATSON, ASHBOURNE, MACNAGHTEN, 
MORRIS, SHAND and RUSSELL. 

LORD WATSON. — This is a taxing statute 
applicable equally to real estate in Scotland and 
in England ; and, following the principles which 
were laid down by the noble and learned lord^ 
who decided Saltoun (Lord) v. Advocate- General, 
it is clear that if the interest of an heir of en- 
tail can by any fair interpretation be brought 
within the words “estate of inheritance” it 
ought to be so brought. — p. 307. 

Braybrooke (Lord) v. Att.-Gen. (1861) 31 
L. J. Ex. 177 ; 9 H. L. Cas. 150 : 7 Jur. 
(N.S.) 751 ; 4 L. T. 218 ; 9 W. E. 601.— 
h.l. (e.) ; varying S. C. nom. Att.-Gen. 
v. Braybrooke (Lord) (1S60) 29 L. J. Ex. 
283 ; 5 H. & N. 488 ; 5 W. E. 471.— EX. 
Considered , Barker, In re (1S61) 30 L. J. Ex. 
404 ; 7 H. te N. 109 ; 9 Jur. (N.s.) 1061 ; 5 L. T. 
206. — EX. ; Peyton, In re (1861) 31 L. J. Ex. 50 ; 
7H.&N. 265 ; 7 Jur. (n.s.) 921 ; 5 L. T. 313 ; 

9 W. E. S38. — EX. ; applied, Att.-Gen. v. Abdy 
(1S62) 32 L. J. Ex. 9 ; 1 H. «fc C. 266, 296 ; S Jur. 
(N.S.) 798 ; 6 L. T. 756. — EX. : not applied, Att.- 
Gen. v. Gardner (1863) 32 L. J. Ex. 84 ; 1 H. & 
C. 639 ; 9 Jur. (N.S.) 281 ; 7 L. T. 682 ; 11 W. E. 
378. — ex. ; commented on, Att.-Gen. Uptou 
(1866) 35 L. J. Ex. 138 ; 4H.&N. 336 ; L. E. 

1 Ex. 224, 230 ; 12 Jur. (N.S.) 489 ; 14 L. T. 
334 ; 14 W. E. 732. — EX. ; applied, Att.-Gen. 
r. Cecil (1S70) 39 L. J. Ex. 201 ; L. E. 5 Ex. 
263, 273 ; 23 L. T. 20 ; 18 W. R. 949.— EX. 

Braybrooke (Lord) v. Att.-Gen. and Att.- 
Gen. v. Floyer (1862) 31 L. J. Ex. 404 ; 

9 H. L. Cas. 477 ; 9 Jur. (N.S.) 1 : 7 L. T. 
47 ; 10 W. E. 762. — h.l. (v.), followed. 
Inland Revenue Commissioners r. Harrison 
(1874) 43 L. J. Ex. 138 ; L. E. 7 H. L. 1 ; 30 
L. T. 274 ; 22 W. R. 556.— H.L. (e.). 

Braybrooke (Lord) v. Att.-Gen. and Att.- 
Gen. v. Floyer, applied . 

Le Marchant r. Inland Revenue Commissioners 
(1875) 44 L. J. Ex. 216 ; L. R. 10. Ex. 292.— EX.; 
CLEASBY, B. dissenting ; affirmed. (1876) 45 L. J. 
Ex? 247 ; 1 Ex. D. 185 ; 34 L. T. 152 ; 24 W. R. 
853.— C.A. 

Braybrooke (Lord) v. Att.-Gen. and Att.- 
Gen. v. Floyer, discussed and distin- 
guished . 

Att.-Gen. v. Charlton (1876) 45 L. J. Ex. 354 ; 

1 Ex. D. 204, 212 ; 34 L. T. 503 ; 24 W. E. 788. 
— EX. D. And see post, col. 2873. 
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Braybrooke (Lord) v. Att.-Gen. (supra), 

* Att.-Gen. v. Floyer (supra), and Att.-Gen. 

v. Smythe (1862) 31 L. J. Ex. 404 ; 9H.L. 

Cas. 497. — H.L. (e.), discussed. 

Att.-Ge®.. v. Charlton (supra), reversed . 

Att.-Gen. v . Charlton (1877) 2 Ex. D. 398, 
407 ; 46 L. J. Ex. 750 ; 37 L. T. 211; 26 W. R. 
154. — C.A.; bramwell, L.J. dissenting. 

Braybrooke (Lord) v. Att.-Gen., Att.-Gen. 

v. Floyer and Att.-Gen. v. Smythe, 

followed . 

Att.-Gen. v. Charlton (C.A.), affirmed. 

Charlton r. Att.-Gen. (1879) 4 App. Cas. 427 ; 
49 L. J. Ex. 86 ; 40 L. T. 760 ; 27 W. R. 921.— 
H.L. (E.). 9 

cairns, L.c. — I look upon the construction of 
the 2nd section (Succession Duty 16 & 17 
Viet. c. 51) as to cases coming within it. as com- 
pletely and finally settled by the cases in this 
House .... and especially by the cases of 
Braybrooke and Flayer, and as no longer open 
to controversy. — p. 437. 

LORD hatherley.— Now whatever diffi- 
culties might have surrounded this case ... as 
‘regards the first portion, namely, whether or not 
this case falls within the 2nd section or the 4th 
section, appear to me to be covered by the 
authorities which have been mentioned, that is 
to say, the three cases in .this House .... 
namely Braybrooke' s Case , Flayer 1 s Case , and 
Smythe 1 s Case .... No doubt Flayers Case 
was not overlooked in the decision of subsequent 
cases. It is referred to in those decisions, and 
the case seems to have been altogether w r ell con- 
sidered. If that case he law wdiich w r e must hold 
it to be, as being a decision of this House, then 
I apprehend, the matter is settled. This case 
falls within the 2nd section, and consequently, 
according to Flayer's Case especially, does not 
fall within the 4th. — p. 442. 

Braybrooke (Lord) v. Att.-Gen., referred to. 

Att.-Gen. r. Howling (1880) 49 L. J. Ex. 621 ; 

5 Ex. D. 139, 152. — EX. D. ; affirmed, 50 L. J. 
Q. B. 192 ; 6 Q. B. D. 177 ; 44 L. T. 234 ; 29 
W. R. 327 ; 45 J. P. 422.— C.A. 

Att.-^ren. v. Floyer, Charlton v. Att.-Gen. 
(supra), and Att.-Gen. v. Smythe (supra), 
applied . 

Att.-Gen. r. Mitchell (1881) 50 L. J. Q.B.406 ; 

6 Q. B. D. 548, 554 (post, col. 2874). 

Braybrooke (Lord) v. Att.-Gen., applied . 

Att.-Gen. v. Floyer, referred to. 

O’Neill (Lord), In re (1886) 20 L. R. Ir. 73, 91. 
—ex. d. 

Braybrooke (Lord) v. Att.-Gen., Att.-Gen. 
v. Floyer, Att.-Gen. v. Smythe (supra), 
and Charlton v. Att.-Gen., principle 
applied. 

Att.-Gen. v. Chapman (1S91) 60 L. J. Q. B. 
602 ; [1891] 2 Q. B. 526 ; 65 L. T. 119 ; 40 W. R. 
79.— DENMAN and WILLS, JJ. 

Charlton (Lord) v. Att.-Gen., discussed. 

Wolverton (Baron) r. Att.-Gen. [1898] A 4 C. 
535, 557 (post, col. 2875) ; Att.-Gen. r. ttelbome 
(Earl) [1902] 1 Iv. B. 3SS, 397 (post, col. 2874). 

Braybrooke (Lord) v. Att.-Gen., discussed. 

Att.-Gen. v. Floyer, applied. 

Att.-Gen. v. Wolverton (Baron) (1896) 65 L. J. 
Q. B. 610 j [1896] 2 Q. B. 389, 398 ; 75 L. T. 71. 
. — q.b.d. ; affirmed, C.A., post. 


Braybrooke (Lord) v. Att.-Gen., discussed. 
Att.-Gen. i\ Wolverton (Baron) (1896) 66 L. J. 
Q. B. 202 ; [1897] 1 Q. B. 231 ;.75 L. T. 569 ; 45 
W. R. 236: 61 J. P.148. — c. A. (reversed, H.L. (E.), 
post) : Att.-Gen. r. Dodington (1897) 66 L. J. Q. B. 
441 ; [1S97] 1 Q. B. 722, 733 ; 76 L. T. 557 ; 45 
W. R. 476. — q.b.d. ; (affirmed, 66 L. J. Q. B. 
«S4; [1897] 2 Q. B. 373; 77 L. T. 299; 45 
W. R. 657 ; 61 J. P. 644. — C.A.) ; referred to, 
Wolverton (Baron) r. Att.-Gen. (189S) 67 L. .J. 
Q. B. S29 ; [1898] A. C. 535, 557.— H.L. (e.) 
(see post, col. 2875) ; Cowley (Earl) r. Inland 
Revenue Commissioners (IS 9 9) 68 L. J. Q. B. 
435 : [1899] A. C. 198. 216 : 80 L. T. 361 ; 47 
W. R. 525 ; 63 J. P. 436.— H.L. (e.) ; Att.-Gen. 
r. Selborne (Earl) (1901) 71 L. J. Iv. B. 289 ; 
[1902] 1 K. B. 388, 401 ; 85 L. T. 714 ; 50 W. R. 
210 : 66 J. P. 132. — C.A. And see Bonelan’s 
Estate, In re (1901) [1902] 1 Ir. R. 109.— C.A. 

Barker, In re (1861) 30 L. J. Ex. 404 ; 7 
H. & N. 109 ; 7 Jur. (n.S.) 1061 ; 5 L. T. 
206.— EX. 

Fot applied , Att.-Gen. r. Gardner (1868) 32 
L. J. Ex. 84 : 1 H. & C. 639 ; 9 Jur. (N.S.) 281 ; 
7 L. T. 682 ; 11 W. R. 378. — EX. ; commented on, 
Att.-Gen. r. Upton (1S66) 35 L. J. Ex. 188 ; 4 
H. & C. 336 : L. R. 1 Ex. 224, 228 ; 12 Jur. (N.S.) 
489 ; 14 L. T. 334 ; 14 W. R. 732.— EX. ; applied, 
Att.-Gen. r. Mitchell (1S81) 50 L. J. Q. B. 
40*3 ; 6 Q. B. I). 548 ; 44 L. T. 580 ; 29 W. R. 
6S3 ; 45 J. P. CIS.— Q.B.D. 

Peyton. In re (1861) 31 L. J. Ex. 50 ; 7 H. 
& N. 265 ; 7 Jur. (n.S.) 921 ; 5 L. T.813 ; 
9 W. R. 838. — EX.; BEAM WELL, B. dis- 
senting. 

(Referred to, Att.-Gen. r. Cecil (1870) 39 L. J. 
Ex. 201 ; L. R. 5 Ex. 263, 273 ; 23 L. T. 20 ; 18 
W. R. 949. — EX. ; discussed, Wolverton (Baron) 
r. Att.-Gen. (189S) 67 L. J. Q. B. 829 ; [1S98] 
A. C. 535, 544. — H.L. (e.) {post, col. 2875). 

r, 

Att.-Gen. v. Tipton (1S66) 35 L. J. Ex. 138 ; 
L. R. 1 Ex. 224 ; 4-H. & C. 336 ; 12 Jur. 
(N.S.) 4S9 ; 14 L. T. 334 ; 14 W. R. 732. 

— EX. 

Discussed, Att.-Gen. v. Charlton (1876) 45 
L. J. Ex. 354 ; 1 Ex. D. 204, 216 ; 34 L. T. 505 ; 
24 W. R. 788. — ex. (reversed, C.A., post) ; 
applied, Grenfell v. Inland Revenue Commis- 
sioners ^1876) 45 L. J. Ex. 465 ; 1 Ex. D. 242, 
250 ; 34 L. T. 426 ; 24 W. R. 582. — EX. D. ; 
distinguished, Att.-Gen. v. Charlton (1877) 46 
L. J. Ex. 750 ; 2 Ex. D. 398, 410.— C.A. (see 
supra , col. 2873). 

Att.-Gen. v. Tipton, distinguished. 

Att.-Gen. v. Mitphell (1881) 6 Q. B. D. 548 ; 
50 L. J. Q. B. 406 ; 44 L. T. 580 ; 29 W. R. 683 ; 
45 J, P. 618.— GROVE and LINDLEY, JJ. 

lindley, J. — Att- Gen. v. Upton was a case 
where s. 4 [Succession Duty Act, 1853] applied, 
and the Court held that s. 4 makes the donee of 
a general power who exercises it owner for a 
certain purpose, and makes the appointee claim 
through him, but w T e have nothing to do with 
that decision here.— p. 556. « 

Att.-Gen. v. Cecil (1870) 39*L. J. Ex. 201 ; 
L. R. 5 Ex. 263 j 23 L. T. 20 ; 18 W. R. 
949. — EX. 

Followed, Charlton r. Att.-Gen. (1879) 49L.J. 
| Ex. 86 ; 4 App. Cas. 427, 440 ; 40 L. T. 760 ; 27 
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W. R. 921. — h.l. (e.) ; principle applied , Att.- 
Gen. v. Wolverton (Baron) (1896) 65 L. J. Q. B. 
610 ; [1S96] 2 Q. B. 389, 399 : 75 L. T. 71.— 
Q.B.D. ; and (1897) 06 L. J. Q. B. 202 ; [1897] 
1 Q. B. 231. — O.A. ( post) ; (list i n q u hh ed, Wolver- 
ton (Baron) r. Att.-Gen. (1S9S) 67 L. J. Q. B. S29 ; 
[1898] A. 0.535, 556. — H.L. (see post). 

Att.-Gen. v. Rushton (1S64) 33 L. J. Ex. 
1S4 ; 2 H. & C. 812 ; 9 L. T. 832.— ex., 
commented on. 

Att.-Gen. r. Littledale (1870) 39 L. J. Ex. 
207; L. R. 5 Ex. 275, 278 : 23 L. T. 192 ; 18 
W. R. 1030.— EX. ; affirmed, 40 L. J. Ex. 241 : 
L. R. 5 H. L. 290; 24 L. T. 921 ; 20 W. R. 473. 
— H.L. (E.). 

Solicitor-General v. Law Reversionary 
Interest Society (1873) 42 L. J. Ex. 
146 ; L. R. 8 Ex. 233 ; 28 L. T. 769 ; 21 
W. R. 854. — EX., distinguished. 

Att.-Gen. r. Mander (1S90) 65 L. J. Q. B. 246 ; 
74 L. T. 103 ; 44 W. R. 413.— Q.B. n. 

weight, j. — It is needless to say that we do not 
in the slightest degree difiler from anything laid 
'down in Solicitor- General v. Law Reversionary 
Interest Society . That case is entirely different, 
as there the succession did not take place until 
after the Law Reversionary Society had become 
the alienee of the whole estate of the reversioner. 
— p. 249. KENNEDY, J. concurred. 

Solicitor- General v. law Reversionary 
Interest Society, discussed. 

■Wolverton (Baron) v. Att.-Gen. ( port ) ; Att.- 
Gen. v. Northumberland (Duke) (1903) 71 L. J. 

K. B. 442 ; [1903] 2 K. B. 71, SO {post, col. 2877). 

Att.-Gen. v. Wolverton (Baron) (1S96) 05 L. J. 
Q. B. 610 ; [1896] 2 Q. B. 3S9 ; 75 L. T. 71.— 
pollock B. and BBUCE J. ; reversed , (1897) 66 

L. J. Q. B. 202 : [1S97] 1 Q. B. 231 ; 75 L. T. 
569 ; 45 W. R. 236 ; 61 J. P. 148.— c.A. ; the 
latter decision reversed no m., Wolverton (Baron) 
v. Att.-Gen. [1898] A. C. 535 — H.L. (a.). ( post ). 

Cooperand Alley’s Contract, In re (1876) 46 
L. J. Ch. 133 ; 4 Ch. D. 802 ; 35 L. T. 
890 ; 25 W. R. 301 . — jessel. m.b., dis- 
approved. 

Wolverton (Baron) v. Att.-Gen. (1898) 67 L. J. 
Q. B. 829 ; [1898] A. C. 535 ; 79 L. T. 58 ; 47 
W. R. 97; 62 J. P. 70S.— H.L. (E.). 

halsbury, L.c. — “Succession” in the Act 
means not the act of succeeding, but property 
chargeable with duty under the Act, and, as 
Bram well B. pointed out in Peyton, In re (supra, 
col. 2874), property may escape the tax for all 
time by always passing inter riros. — p. S32. 

LORD HEBSCHELL. — In Solicitor- General v. 
Law Reversionary Interest Society ( 'supra ) the 
Ct. of Ex. laid down certain conclusions as 
•established on a consideration of the various 
sections of the Act. They held that, though the 
duty is not payable nntil the time of actual 
enjoyment of the property, “ the title to the 
succession dates from the disposition, and there 
is never any title to the property free from 
the duty,” and that a person who has had a 
succession coiiferred upon him cannot, by part- 
ing with it, prevent it from being a succession. 
The only cas*s which affords any support to the 
idea that a new succession can take the place 
of an old one is Cooper and Allen's Contract, 
In re. ... I cannot see how the reasoning of 
the learned judge establishes that in the case t 


before him there could be only one succession 
duty payable, and that in respect of the new 
succession ... It was, however, argued for the 
Crown that Att.-Gen. v. Cecil ( [supra , col. 2874) 
was an authority in favour of they.* contention 
that s. 15 was inapplicable. I* do not think so. 
. . . There may have been some divergence in 
the reasons given by the learned judges in the 
case which I have been considering for the 
conclusion at which they arrived, but there is 
nothing really inconsistent with the construc- 
tion which I have put upon s. 15. On the con- 
trary, according to the report of the case in the 
Law Journal, which is fuller than in the 
Law Reports, Kelly, C.B. said : “ If the charge 
had been made or the term had been created 
ou.t of the original succession, it would have 
come strictly within the words of this section of 
the Act,” that is, s. 15, “ and would have created 
no new succession at all.” In Bra yhrooke v. 
Att.-Gen. (supra, col. 2872), Lord Wensleydale 
said that s. 15 was meant to meet the simple case 
of a person having a right to a succession within 
the meaning of the Act totally alienating that 
right to’ another person before the succession 
opens, or carving out a derivative interest from 
it, in which case the section provides that the 
assignee or the person having the derivative 
title shall stand on the same footing as the 
assignor. But if there is something different 
from a mere transfer of the interest or a part of 
it, if there is a title conferring a new succession 
in any other person, then s. io does not apply. 
I n Att.-Gen. v. Tclrcrton ( post , col. 2877), Martin, 
B., in delivering the judgment of the majority 
of the Court, said of s. 15 : “It seems to ^us to 
refer to a species of property different from that 
on which the duty is claimed in the present 
c^se — that is to say, a reversionary property, in 
respect of which the assignor would have been 
liable to duty, but which he has assigned.” 
There is thus a considerable weight of judicial 
opinion in support of the views 1 have expressed. 
— pp. 835 — 9. 

LORD MACNAGHTEN.— There was, no doubt, 
one point which came under discussion in con- 
nection with the Succession Duty Act on which 
Martin, B. did differ from Lord Wensleydale, 
but that point had no reference to s. 15. The 
point of difference, as explained very fully by 
Lord Sclborne in Charlton v. Att.-Gen. (supra. 
col. 2873), was a point upon the general prin- 
ciples of law applicable to the execution of 
powers. On that Lord Wensleydale differed, not 
only from Martin, B. , but also from Lord Cran- 
worth in the H.L. The report of Att.-Gen. v. 
Cecil in the Law Journal seems to be more 
accurate than that in the Law Reports. The 
expression attributed to Martin, B. in the Law 
Reports, in which Lord Esher and Rigby, L.J., 
discover a difference of opinion between that 
learned Judge and Lord Wensleydale, and on 
which to some extent their judgment is based, is 
not to be found in the report in the Law Journal. 
In the corresponding passage in the Law Journal 
Martin, B. actually expresses his concurrence 
■tfith Lord Wensleydale, referring obviously to 
the passage in Brayhruoke v. Att.- Gen., where the 
noble and learned lord deals with s. 15. — p. 841. 

Cooper and Allen’s Contract, In re, not 

followed. 

Att.-Gen. 'ns. Northumberland (Duke) [1903] 
2 K. B. 71, 80 (post). 
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Wolverton (Baron) v. Att.-Gen. ( 'supra . 
col. 2875). 

Referred to , Att.-Gen. v, Selborne (Earl) 
(1901) 71 L. J. K. B. 289 ; [1902] 1 K. B. 888, 
397 ; 85 L. ^ 714 ; 50 W. R. 210 ; 66 J. P. 132. 
— C.A. ; reasonhirpin, applied, Att.-Gen. v. North- 
umberland (Duke) (1903) 72 L. J. K. B. 442 ; 
[1903] 2 K. B. 71, 82 ; 88 L. T. 600 ; 67 J. P. 140. 
—RIDLEY, J. ; affirmed, [1904] 1 K. B. 762.— C.A. 

Att.-Gen. v Yelverton (1861) 30 L. J. Ex. 
333 : 7H.&N. 306 ; 7 Jur. (N.S.) 1250 ; 5 
L. T. 451. — EX. ; BRAMWELL, B. dissent- 
ing. 

Explained , Att.-Gen. r. Floyer (1862) 31 L. J. 
Ex. 404; 9 H. L. Gas. 477; 9 Jur. (n.s.) 1 ; 7 
L. T. 47 ; 10 W. R. 762. — H.L. (e.) : adhered to, 
Att.-Gen. r. Abdy (1862) 32 L. J. Ex. 9 f 1 
H. & C. 266, 296 ; S Jur. (N.S.) 798 ; (f L. T. 756. 
— ex. ; applied , Att.-Gen. v. Gardner (1863) 32 
L. J. Ch. S4 ; 1 H. & C. 639 ; 9 Jur. (N.S.) 281 ; 
7 L. T. 682 ; 11 W. R. 37S.— EX. 

Att.-Gen. v. Yelverton, referred to . 

Att.-Gen. r. Gell (1865) 34 L. J. Ex. 145 ; 
3 H. & C. 615 ; 11 Jur. (n.S.) 566 ; 12 L. T. 461 : 
f3 W. R. 900 . — ex. ; Wolverton (Baron) v. Att.- 
Gen. (1898) 67 L. J. Q. B. 829 ; [1898] A. O. 535. 
— H.L. (e.) (supra, col. 2S75). 

Att.-Gen. v. Gardner (supra), distinguished . 

Att.-Gen. v. Rush ton (1864) 2 H. & C. 812 ; 
33 L. J. Ex. 184 ; 9 L. T. 832.— EX. 

Att.-Gen. v. Gardner, referred to . 

Att.-Gen. v. Gell (supra). 

Lord Advocate v. Fleming (or Robertson) 
(1897) 66 L. J. P. C. 41 ; [1S97TA. C. 145 ; 
76 L. T. 125 ; 45 W. R. 674 ; 61 J. P. 692. 

- — H.L. (sc.), not applied. 

Att.-Gen. v. Robinson (1900) [1901] 2 Ir. R. 
67.— Q.B.D. 

palles, C.B. — . Lord Advocate v. Fleming , 
which was much relied on for the defendants, 
would have been in point had the present case 
turned on Clause (c.) [Finance Act, 1S94, s. 2], 
as it was decided upon the Customs and Inland 
Revenue Acts of 1881 and 1889, parts of which 
are incorporated in that Clause, hut it has no 
bearing whatever upon the liability to duty under 
Clause (d.), which is the question here. The 
ratio decidendi there was that as from 1883 until 
the father’s death in 1S90 the policies had been, 
in fact, kept up by the daughter, and not by the 
father, they were not “ kept up by the father for 
the benefit of the daughter,” within the meaning 
of the statutes. — p. 90. 

Att.-Gen. v. Baker (1859) 4 H. &N. 19.— EX., 

referred to. 

Fryer r. Morland (1876) 45 L. J. Ch. 817 ; 3 
Ch. D. 675, 684; 35 L. T. 458; 25 W. R. 21.— 
m.r. ; and Att.-Gen. v. Rathdonnell (Baron) 
(1893) 32 L. R. Ir. 574, 591.— EX. D. 

Jenkinson, In re (1857) 26 L. J. Ch. 241 ; 
24 Beav. 64 ; 3 Jur. (n.S.) 279 ; 5 W. R. 
301. — ROM1LLY, M.R. 

Approved and applied , Att.-Gen. v. Yelverton 
(1861) 30 L. J. Ex. 333 ; 7 H. & N. 306 ; 7 Jifr. 
(N.S.) 1250 ; 5 L. T. 451. — EX. ; (BRAMWELL, B. 
dissenting) ; distinguished , Ramsay’s Settlement, 
In re (1861) 30 L.' J. Ch. 849 ; 30 Beav. 75 ; 7 
Jur. (n.S.) 1225 ; 5 L. T. 166 ; 9 W. R. 910.— 
romilly, m.r. ; explained , Att.-Gen. r. Floyer 
(1862) 31 L. J. Ex. 404 ; 9 H. L. Cas. 477 ; 9 
Jur. (N.s.) 1 ; 7 L. T.47 ; 10 W.R. 762.— ill. (e.). 


Jenkinson, In re, applied . 

Fryer ». Morland (1876) 45 L. J. Ch. 817 ; 3 
Ch. D. 6 75, 684 ; 35 L. T. 458 ; 25 W. R. 21.— 

JESSEL, M.R. 

Jenkinson, In re, referred to. 

Lord Advocate v. Sidgwick (1877) 4 Rettie 
815, 830.— CT. of sess. ; Att.-Gen. v. Rathdon- 
nell (Baron) (1893) 32 L. R. Ir.574, 591. — EX. D. 

Ramsay’s Settlement, In re (1861) 30 L. J. 
Ch. 849 ; 80 Beav. 75 ; 7 Jur. (N.S.) 1225 ; 
5 L. T. 166 ; 9 W. R. 910.— ROMILLY, M.R., 
discussed and applied. 

Lord Advocate v. Sidgwick (supra), decision , 
hut not reasoning in toto , approved. 
Att.-Gen. v. Rathdonnell (Baron) (1893) 32 
L. R. Ir. 574, 591.— EX. D. 

Cooper v. Trewby (1860) 28 Beav. 194 ; 8 
W. R. 299. — M.R ., followed and approved. 
Langham and Langham Hotel Co., In re 
(1S90) 60 L. J. Ch. 110 ; 39 W. R. 156.— C. A. 

Harding v. Harding (1861) 2 Gift. 597; 7 
Jur. (N.s.) 906. — v.-c., referred to. 
Att.-Gen. v. Noyes (1881) 51 L. J. Q. B. 135 ; 
S Q. B. D. 125, 131 ; 45 L. T. 520 ; 30 W. R. 434. 
— lindley, j. ; GROVE, J. dissenting ; reversed, 
C.A. JESSEL, M.R., BRETT and COTTON, L.JJ. 

Lord Advocate v. McDonald (1862) 24 Dunlop 
r 1175 — CT. OF SESS., referred to. 

A’tt.-Gen. r. Noyes (18S1) 51 L. J. Q. B. 135 ; 
8 Q. B. D. 125, 131. — Q.B.D. (supra). 

Att.-Gen. v. Robertson (1893) 62 L. J. Q. B. 
282 ; [1S93] 1 Q. B. 293 ; 4 R. 260 ; 68 
L. T. 371 ; 41 W. R. 241 ; 57 J. P. 421.— 
C.A., not applied. 

Att.-Gen. v. Wood (1897) 66 L. J. Q. B. 522 ; 
[1897] 2 Q. B. 102, 110 ; 76 L.T. 654 ; 45 W. R. 
663.— V. WILLIAMS and WRIGHT, JJ. 

Att.-Gen. v. Robertson, referred to. 

Finance Act, 1894, and* Studdert, In re (1899) 

^ 2 Ir. R. 281, 293. — Q.B.D. : affirmed. 70 
P. C. 41 ; [1901] A.„C. 208.— H.L. (IR.). 
See post, col. 2886. 

Floyer v. Bankes (1863) 33 L. J. Ch. 1 ; 3 
De G. J. & S. 306 ; 3 N. R. 16 ; 9 Jur. 
(N.s.) 1255 ; 9 L. T. 353 ; 12 W. R. 28.— L.C. 
Dictum followed, Fryer v. Morland (1876) 45 
L. J. Ch. 817 ; 3 Ch. D. 675, 684 ; 35 L. T. 458 ; 
25 W. R. 21— JESSEL, m.r. ; Lord Advocate v . 
Sidgwick (supra) ; Att.-Gen. v. Wolverton 
(Baron) [1896] 2 Q. B. 389, 400 (supra, col. 2875). 

Fryer v. Morland (1876) 45 L. J. Ch. 817; 
3 Ch. D. 675 ; 35 L. T. 458 ; 25 W. R. 21. 

— JESSEL, M.R. 

Referred to, Att.-OJen, v. Charlton (1877) 2 
Ex. D. 398, 407 (supra, col. 2873) ; principle 
applied, Att.-Gcn. r. Dowling (1880) 49 L. J. Ex. 
621 ; 5 Ex. D. 139, 148 ; 42 L. T. 378 ; 28 W. R. 
673. — EX. D. (affirmed, 50 L. J. Q. B. 192 ; 6 
Q. B. D. 177 ; 44 L. T. 234 ; 29 W. R. 327 ; 45 
J. P. 422. — C.A). 

Fryer v. Morland, distinguished and dictum 
adopted. 

Lord Advocate r. McICersies (iSSl) 19 Scott 
L. R. 438. — LORD FRASER. 

Fryer v. Morland, referred to. 

Lord Advocate v. McKersies, applied. 
Crossman v. Reg. (1886) 56 L. J. Q. B. 241 ; 18 
Q. B. D. 256, 266. — Q.B.D. (gjost, col. 2883). 
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Fryer v. norland, distinguished. 

De Rechberg r. Beeton (18S8) 57 L. J. Oh. 
1090 ; 38 Oh. D. 192 ; 59 L. T. 56 ; 36 W.R. 682. 
— CH1TTY, J. 

Fryer v. norland, explained. 

Att.-Gen. v. Montefiore (1S88) 21 Q. B. D.461, 
465 ; 59 L. T. 534 ; 37 W. R. 237.-CHARLES 
and manisty, jj. (see post , col. 2880). 

Fryer v. norland, discussed. 

Att.-Gen. v. Wolverton (Baron) (1S96) 65 
L. J. Q. B. 610 ; [1896] 2 Q. B. 389, 396 (supra, 
col. 2875). v 1 5 

Fryer v. norland, distinguished. 

Att.-Gen. v. Brown (1898) 77 L. T. 591 ; 46 
W. R.. 145 ; 62 J. P. 19. — c.A. A. L. smith, 
EIGBY and COLLINS, l.jj • affirmed. H.L. (e.) 
■(post, col. 2888). . 

Fryer v. norland, referred to. 

Att.-Gen. v. Hawkins (1900) 70 L. J. Q. B. 
195 ; [1901] 1 Q. B. 285, 296 ; 83 L. T. 531 ; 49 
W. R. 320; 64 J. P. 791. — Kennedy and 
PHILLIMOKE, jj. See post , col. 2889. 

Berrington v. Scott (1875) 32 L. T. 125.— 
EX., referred to. 

Finance Act, 1894, and Studdert, In re (1899) 
[1900] 2 Ir. R. 281.— q.b.d. ; affirmed. (1901) 
70 L. J. P. C. 41 ; [1901] A. C. 208 ; S4 L. T. 
700 ; 49 W. R. 657.— H.L. (IR.). 

Att.-Gen. v. Abdy (1862) 1 H. & O. 266 ; 32 
L. J. Ex. 9 ; 8 Jur. (N.S.) 798 ; 6 L. T. 
756. — EX., distinguished. 

Maclean’s Trusts, In re (1874) L. R. 19 Eq. 274 ; 
44 L. J. Ch. 145 ; 31 L. T. 632 ; 23 W. R. 206. 

JESSEL, m.r. — I think that the Guardian 
Life Office are the assignees of the policy within 
the 17th section of the Succession Duty Act, 
and consequently no duty is payable by them. 
It appears to me that the point was decided by 
the unanimous opinion* of the Ct. of Ex. in Att.- 
Gen. v . Abdy, although that case was a totally 
different one from this. There a testator had 
bequeathed the sum assured to his sister. A 
previous decision had determined that such a 
bequest was not liable to legacy duty, but it was 
decided that there was no such exemption under 
the Succession Duty Statute, and accordingly 
the fund was held liable to succession duty. 
That is all that was decided in that case, but in 
arriving at that conclusion every Judge treated 
this as an ordinary policy of insurance. — p. 2S3. 

Att.-Gen. v. Abdy, dictum explained. 

Urquhart v. Butterfield (1887) 56 L. J. Ch. 
938 ; 36 Ch. D. 55, 73 ; 57 L. T.589. — NORTH, J. ; 
reversed on one point, 57 L. J. Ch. 521 ; 37 Ch. D. 
357 ; 57 L. T. 780 ; 36 W. R. 376.— c.A.. And 
see “ Friendly Society,” volffi. col. 1169. 

lord Advocate v. Roberts’ Trustees (1857) 
20 Dunlop 449. — lord ordinary (ex.), 
discussed . 

Higgins, In re, Day v. Turnell (1S85) 55 L. J. Ch. 
235 ; 31 Ch. D. 142 ; 54 L. T. 199 ; 34 W. R. 81.— 
C.A. HALSBTJUY, L.C., LINDLEY and PRY, L.JJ. 

lord Advocates. Roberts’ Trustees, followed. 

Att.-Gen. v. Montefiore ( post, col. 2S80). 

Higgins, In m, Lay v. Turnell, discussed and 
not applied. 

Currie, In re, Bjorkman v. Kimberley (Lord) 
(1888) 57 L. J. Ch. 743 ; 59 L. T. 200 : 36 W. R. 
752. — KAY, J. 


Higgins, In re, Lay v. Turnell, discussed . 
Att.-Gen. v. Montefiore (1888) 21 Q. B. D. 461 ; 
59 L. T. 534 ; 37 W. R. 237. 

CHARLES, J. — In Higgins. In re , in which the 
parties, probably regarding the # poii7t as long 
settled, consented that the case should be argued 
on the assumption that succession duty was 
payable on the fund, it is true that a doubt was 
expressed in the C.A. as to whether Lord Advocate 
v Roberts’ Trustees (supra* and Micldethwait, 
In re (post, col. 2881) had decided the question, 
but the Court did not overrule or even dissent 
from Lord Advocate v. Robert s’ Trustees. MicMe- 
thivait , In re, was a decision on s. 38 of the Act. 
Fryer v. Norland (supra, col. 3S78) only decides 
that the Act does not apply to a conveyance on 
sale.— p. 465. 

manisty, f. to the same effect. 

Cuddon v. Cuddon (1876) 46 L. J. Ch. 257 ; 
4 Ch. D. 583 ; 25 W. R. 341.— JESSEL, M.R., 
applied. 

Att.-Gen. v. Aberdare (Lord) (1892) 61 L. J. 
Q. B. 615 ; [1S92] 2 Q. B. 684 ; 67 L. T. 5S8 ; 56 

J. P. 806.— weight and collins, jj. 

Warner’s Settled Estates, In re ; Warner 
to Steel (1881) 50 L. J. Ch. 542: 17 
Ch. D. 711 ; 45 L. T. 37 ; 29 W. R. 726. 
— JESSEL, M.R., refer red to. 

Att.-Gen. v. Selborne (Earl) (1901) 71 L. J. 

K. B. 289 ; [1902] 1 K. B. 388 ; 85 L.T. 714 ; 50 
W. R. 210 ; 66 J. P. 132.— C.A. COLLINS, M.R., 
STIRLING and MATHEW, L.JJ. 

Att.-Gen. v. Selborne (Earl), referred to. 
Walpole’s Marriage Settlement, In re, Thomp- 
son v. Walpole (1903) 72 L. J. Ch. 522 ; [1903] 

1 Ch. 928, 932; 88 L. T. 419 ; 51 W. R. 587.— 
JOYCE, J. 

Beresford Succession, In re (1856) 5 Ir. 
C. L. R. 409 . — ex., not followed. 

Elwes, In re (1858) 28 L. J. Ex. 46 ; 3 H.&N. 
719 ; 4 Jur. (N.S.) 1153.— EX. 

Elwes, In re. 

Followed , Cowley’s (Earl) Succession; In re 
(1866) 35 L. J. Ex. 177 ; L. R. 1 Ex. 288 ; 12 
Jur. (N.S.) 607 ; 14 L. T. 663; 14 W. R. S36 ; 

4 H. C. 476. — EX. ; referred to, Att.-Gen. v. 
Robinson (1900) [1901] 2 Ir. R. 67, S3 .— q.b.d. 

Inland Revenue Commissioners v. Harrison 
(1874) 43 L. J. Ex. 13S ; L. R. 7 H. L. 1 ; 
30 L. T. 274 ; 22 W. R. 559.— H.L. (e.), 
applied. 

Le Marchant v. Inland Revenue Commissioners 
(1876) 45 L. J. Ch. 247 ; 1 Ex. D. 185 ; 34 L. T. 
152 ; 24 W. R. 858. — C.A. CAIRNS, L.C., COLE- 
RIDGE, C.J. and MELLISH, L.J. ; affirming (1875) 
44 L. J. Ex. 216 ; L. R. 10 Ex. 292 ; 33 L. T. 
50 . — ex. ; CLEASBY, B. dissenting. 

Inland Revenue Commissioners v. Harrison, 

referred to. 

Cowley (Earl) v. Inland Revenue Commissioners 
(1899) 68 L. J. Q. B. 435 ; [1899] A. C. 19S. 216 ; 
80 L. T. 361 ; 47 W. R. 525 ; 63 J. P. 436.— 

H.L. (E.). 

Le Marchant v. inland Revenue Commis- 
sioners (supra), applied. 

O’Neill (Lord), In re (1886) 20 L. R. Ir. 73, 
91. — EX. D. 
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Micklethwait (or Micklethwaite), In re, 
• . (1855) 25 L. J. Ex. 19 ; 11 Ex. 452.— EX., 
questioned. 

Att.-Gen. r. Sibtkorp (1858) 28 L. J. Ex. 9 ; 

3 H. & N *424 ; 6 W. R. 774.— EX. 

Micklethwait, In re. approved. 

Att.-Gen. v. Sibtkorp, overruled. 

Braybrooke (Lord) v. Att.-Gen. (1861) 31 L. J. 
Ex. 177 ; 9 H. L. CT\s. 150 ; 7 Jar. (N.S.) 741 ; 4 
L. T. 218 ; 9 W. ft. (501.— H.L. (e.). ; Charlton v. 
Att.-Gen. (1879) 49 L. J. Ex. 86 ; 4 App. Cas. 
427, 447 ; 40 L. T. 760 ; 27 W. ft. 921.— H.L. (e.). 

Micklethwai^, In re, referred to. 

Att.-Gen. r. Montefiore (188S) 21 Q. B. D. 
461, 465 : 59 L. T. 534 ; 37 W. ft. 237.— CHARLES 
and maxi sty, jj. (see supra, col. 2880) : Tennant 
«?. Smith (1S92) 61 L. J. P. C. 11 ; [1S92] A. C. 
150 ; 66 L. T. 327 ; 56 J. P. 596. — H.L. (SC.) ; 
Att.-Gen. v. Beech (189S) 67 L. J. Q. B. 585 : 
[1898] 2 Q. B. 147, 150.— c.A. (post: col. 2884) ; 
Att.-Gen. r. Selborne (Earl) (1901) 71 L. J. Iv. B. 
289 : [1902] 1 K. B. 388, 400 ; 85 L. T. 714 ; 50 
W. ft. 210 j 66 J. P. 132.— C.A. 

Chapman’s Trusts, In re (1S65) 2 H. & M. 
447 ; 11 Jur. (N.S.) 708 ; 13 L. T. 144.— 
wood, v.-c., adopted. 

Att.-Gen. t\ Littledale (1870) 40 L. J. Ex. 
241 ; L. K. 5 Ex. 282 ; 23 L. T. 192 .; IS W. ft. 
1036. — EX. ; affirmed, H.L. (supra, col. 2875). 

cleasby, B. — We entirely adopt the view 
taken by Wood, V.-C., in Chapman's Trusts , lure , 
that when there are two successions to the same 
property, and legacy duty is payable when it 
comes into possession, only one duty is payable. 

— p. 282. 

Chapman’s Trusts, In re, referred to. 
Att.-Gen. t?. Cleave (1873) 31 L. T. 86 .— ex. 

Att.-Gen. v. Sefton (Earl) (1863) 32 L. J. Ex. 
230 ; 2 H. & C. 362 ; 9 Jur. (N.S.) 1296 ; 8 L. T. 
794 . — ex., martin, B. dissenting ; a firmed, (1865) 
11 H. L. Cas. 257 ; 5 N. ft. 436 ; 12 L. T. 242.— 
H.L. (E.). 

Att.-Gen. v. Sefton (Earl), distinguished and 
•not applied. 

Arden r. Wilson (1S72) 41 L. J. C. P. 273 ; 
L. ft. 7 C. P. 535, 544 ; 26 L. T. 8S7.— C.P. 

Att-Gen. v. Sefton (Earl), applied. 

Beg. v. Abney Park Cemetery Co. (1873) L. 
ft. 8 Q. B. 515 ; 42 L. J. M. C. 124 ; 29 L. T. 
174.— Q.B. 

BLACKBURN, j. — Att.-Gen. V. Sefton (Earl) 
established that for the purposes of succession 
duty the value of property must be calculated 
. at the time when the succession happens ; and 
upon a similar principle the value of property 
-for the purposes of rating must be estimated at 
the time when the rate is made. — p. 519. 

Att.-Gen. v. Sefton (Earl), discussed. 
Att.-Gen. r. ftobinson (1900) [1901] 2 Ir. ft. 
67, 79.— Q.B.D. 

Haygarth’s Trusts, In re (1883) 52 L. J. 
Ch. 416 ; 22 Oh. D. 545 ; 48 L. T. 24 ; 31 
W. ft. 316. — BACON, V.-C., distinguished. 
Kenlis (Lord) r. Hodgson (1895) 64 L. J. Ch. 
585 ; [1895] 2 Ch. 458 ; 13 ft. 603 ; 72 L. T. 
866. 

kekewioh, j. — The question there was 


whether the father, who had become entitled to 
his son’s estate, w'as to pay a duty in respect of 
that son’s interest, which was an interest in rever- 
sion expectant on the father’s death ; and the 
claim of the Crown . . . w T as for the duty on 
the whole of the fund in respect of the pro- 
spective succession of the son (or his estate) to the 
father, and the result was that it was argued, 
and successfully argued, that all that was claimed 
was duty in respect of the son’s estate ; and that 
if affidavit duty was to be paid on the son’s 
estate, then no further duty was to be paid in 
respect of it by reason of the application of s. 41 
of the [Customs and Inland Revenue] Act of 
1881. That seems to me to have no application 
at all to what I have to deal with here. I am 
not dealing with prospective succession at all — 
in fact, the event has actually occurred. — p. 589. 

7. Account Stamp Duty. 

Att.-Gen. v. Worrall (1894) 64 L. J. Q. B. 
141 ; [1895] 1 Q: B. 99 : 14 ft. 1 ; 71 L. T. 
807 ; 43 W. ft. 118 ; 59 J. P. 467.— C.A., 
followed. 

Att.-Gen. v. Johnson (1902) 71 L. J. Iv. B.187 ; 
[1902] 1 K. B. 416, 428 : 86 L.T.296 ; 50 W. ft. 
366 ; 66 J. P. 32 S. — phillimore, J. ; and 
(1903) 72 L. J. Iv. B. 323 ; [1903] 1 Iv .B. 617, 
624 ; SS L. T. 445 ; 51 W. ft.. 487 ; 67 J. P.' 113. 
— C.A., reversing phillimore, j. 

Att.-Gen. v. Worrall and Att.-Gen. v. John- 
son, followed. 

Att.-Gen. v. Holden (1903) 72 L. J. Iv. B. 420 ; 
[1903] 1 Iv. B. S32 ; 88 L. T. 729 ; 51 W.E. 685 ; 
67 J. P. 135.— RIDLEY, J. 

Att.-Gen. v. Theobald (1S90) 24 Q. B. D. 
557 ; 62 L. T. 76S ; 38 W. ft. 527.— 
POLLOCK, B. and HAWKINS, J., distin- 
guished. 

You ng v. Adams (1898) 67 L. J. P. C. 75 ; 
[1898] A. C. 469, 475 ; 7S L. T. 506.— P-.O. 

Att.-Gen. v. Theobald, applied. 

Scott v. Craig’s Representatives (1896) 24 
ftettie 462 .— lord ordinary ; affirmed, (1897) 
CT. OF SESS. 

Att.-Gen. v. Chapman (1891) 60 L. J. Q. B. 
602 ; [1S91] 2 Q. B. 526 ; 65 L. T. 119 ; 
40 W. ft. 79.— DENMAN and WILLS, JJ., 
applied and judgment corrected . 

Att.-Gen. v. Gosling* [1S92] 1 Q. B. 545 ; 61 
L. J. Q. B. 429 ; 66 L. T. 284 ; 40 W. ft. 366 ; 
56 J. P. 358. 

wills, J. (for self and hawkins, j.). — W e -wish 
to point out, in order to avoid any confusion for 
the future, that by an inadvertence in the judg- 
ment in Att.-Gen. v. Chapman , “legacy” duty 
is spoken of, where the phrase should be “ pro- 
bate ” duty. The correction is verbal, and in no 
way affects the reasoning of that decision. — 
p. 550. 

Att.-Gen. v. Chapman, observations adopted. 

Att.-Gen. r. Wendt (1895) 65 L. J. Q. B. 54; 
15 R. 528 ; 73 L. T. 255 ; 43 W. ft. 701.— 
RUSSELL OF KILLOWEN, C.J* and CHARLES, J. 

Att.-Gen v. Chapman, approved. 

Att.-Gen. r. Dodington (1S97) 06 L. J. Q. B. 
441 ; [1897] 1 Q. B. 722, 732 ; 76 L. T. 557 ; 45 
W. R. 476. — WILLS and WRIGHT, JJ. ; affirmed, 
(1897) 66 L. J. Q. B. 684 : [1897] 2 Q. B. 373 ; 
77 L. T. 299 ; 45 W. It. 657 ; 61 j..P. 644.— C.A. 
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Grossman v. Reg. (1S86) 56 L. J. Q. B. 241 ; 
18 Q. B. D. 256 ; 55 L. T. 848 ; 35 W. R. 
303. — denman and hawkins, jj., 
followed. 

Lord Advocate v. Wilson (1894) 21 Rettie 
997. — CT. OF SESS. 

Crossman v. Reg. and Att.-Gen. v. Gosling 

( [supra . col. 2882). referred to. 

Att.-Gen. r. Ellis (1895) 64 L. J. Q. B. S13 ; 
[1S95] 2 Q. B. 4G6, 469 ; 15 R. 584 ; 73 L. T. 
190, 350 ; 44 W. R. 13 ; 59 J. P. 774.— Q.B.D. 

Crossman v. Reg., considered and applied. 

Att.-Gen. r. Grey (Earl) (1898) 67 L. J. Q.B. 
947 ; [1898] 2 Q. B. 534, 546 ; 79 L. T. 235 ; 47 
W. R. 37. — C.A. ; Att.-Gen. •?*. Johnson (1903) 72 
L. J. K. B. 323 ; [1903] 1 K. B. 617,623; 8S 
L. T. 445 ; 51 W. R. 487; 67 J. P. 113.— C.A. 

Croft, In re, Beane v. iCroft (1892) 61 L. J. 
Ch. 190 ; [1892] 1 Ch. 652 ; 66 L. T. 157 ; 
40 W. R. 425.— KEKEWICH, J., discussed. ' 

Bourne, In re, Martin r. Martin (1892) 62 L. J. 
Ch. 69 ; [1893] 1 Ch. 188 ; 3 R. 52 ; 67 L. T. 586 ; 
41 W. R. 70. 

STIRLING, J. — It was contended, however, 
that the present case is governed by Croft , In re. 
.If I thought that that case were in point, I 
should consider it my duty to follow it ; but in 
my opinion it is not in point. ' It relates to the 
duty imposed by s. 38 [Customs and Inland 
'Revenue Act, 1881] upon voluntary settlements. 
It does not relate to the incidence of the duty 
as between specific and residuary legatees in the 
ordinary sense, but between appointees of various 
parts of a specific fund. In that case Kekewioh, 
J., came to the conclusion that in the absence 
of any provision by the Legislature as to the 
incidence of the duties, regard must be had to 
the intention of the testator. It seems to me that 
that general principle is not applicable as between 
specific and residuary legatees, and that the 
general principle laid dovPn by Lord Selborne in 
Robertson v. Broadbent (53 L. J. Ch. 266 ; 8 
App. Gas. 812) goverasrihe case, and the specific 
legatees are entitled to their property free from 
the duty. — p. 71. 

Croft, In re, Beane v. Croft, followed. 

Shaw, In re, Tuckutt v. Shaw (1894) 64 L. J. 
Ch. 283 ; [1895] 1 Ch. 343 ; 13 R. 185 ; 71 L. T. 
873 ; 43 W. R. 315.— north, j. 

Bourne, In re, Martin v. Martin (supra'), 
distinguished. 

Oxford (Countess), In re, Cartwright r. Del 
Balzo (Due) (1895) 65 L. J. Ch. 253 ; [1896] 1 
Ch. 257 ; 73 L. T. 681 ; 44 W. R. 383.— 
NORTH, J. 

Croft, In re, Beane v. Crc?ft and Bourne, In 
re, Martin v. Martin, discussed and not 
• applied. 

Foster, In re, Thomas v. Foster [1897] 1 Ch. 
484 ; 66 L. J. Ch. 220 ; 76 L. T. 228 ; 45 W. R. 
333. 

kekewich, J. — It seems to me tliat this case 
is one which is not covered by authority. Croft, 
In re, decided by myself, lias been cited, but, 
seems to me to have nothing to do with the 
present case. In the last edition of the work 
now known as-» Hanson’s “Death Duties,” at 
p. 379, the principle on which Croft, In re, was 
decided is accurately stated ; and it is shown 
also by the distinction taken in reference to it 
by Stirling, J., in Bourne, In re, which case also 


seems to me to have nothing to do with the 
present case, except for the observation: of 
Stirling. J., in the passage at p, 192, which has 
been cited : “ In this Act ” ( i.e ., the Act of 44 & 
45 Yict., c. 12), “there is not to be Tound. any 
more than in the Probate Duty Acts, any intima- 
tion as to how the probate duty is to be paid.” 
There is no doubt that it was not intended by 
the Act to decide questions between different 
parties. The object of the Act is to provide for 
levying duty for the Inland Revenue, and in an 
Act of that kind one does not expect to find 
rules as to administration of estates laid down, 
and, as a matter of fact, no such rules are laid 
down. — p. 487. 

<Att,-Gen. v. Jacobs-Smith (1894) 64 L. J. 
Q. B. 270 : [1895] 1 Q. B. 472 ; 71 L. T. 725 ; 

43 W. R. 253; 11 T. L. R. 65.— WRIGHT and 
COLLINS, JJ. ; reversed. (1S95) 64 L. J. Q. B. 
605 ; [1895] 2 Q. B. 341 ; 14 R. 531 ; 72 L. T. 
714 ; 43 W. R. 657 ; 59 J. P. 46S ; 11 T. L, R. 
411 —C.A. 

8. Estate Duty. 

Att.-Gen. v. Fairley (1897) 66 L. J. Ch. 454 ; 
[1897] 1 Q. B. 698 ; 76 L. T. 526 ; 45 
W. R. 589.— V. WILLIAMS and KENNEDY, 
jj., referred to. 

Inland Revenue r, Stewart’s Trustees (1S9S-9) 

1 Fraser 416. — LORD ordinary, affirmed. — CT. 
OF SESS. 

Att.-Gen. v. Fairley, considered. 

Att.-Gen. r. Clarkson (1S99) 69 L. J. Q.B. SI ; 
[1900] 1 Q. B. 156 ; 81 L. T. 617 ; 48 TV. R.216. 

—C.A. LINDLEY, M.R., SIR F. JEUNE and 
romer, Ii.j. See 7ioio Finance Act, IS 98 (61 & 
62 Viet. c. 10), s. 4. 

Inland Revenue v. Stewart’s Trustees [supra) 
and Att.-Gen. v. Clarkson, -referred to. 

Wat hers ton’ s Trustees r. Lord Advocate (1901) 

3 Fraser 429.— CT. of SESS. 

Att.-Gen. v. Beech (1S97) 66 L. J. Q. B. S00 ; 
[1897] 2 Q. B. 535 ; 77 L. T. 156 ; 46 W. R. 

44 ; 61 J. P. 078.— POLLOCK, B. ;and RIDLEY, J. ; 
reversed , (1898) 67 L. J. Q. B. 585; [1898] 2 
Q. B. 147 ; 78 L. T. 584 ; 46 W. R. 435 7 62 J. P. 
371. — C.A. ; the latter decision affirmed, (1898) 
6S L. J. Q. B. 130 ; [1899] A. C. 53 ; 79 L. T. 
565 ; 47 W. R. 257 ; 63 J. P. 116.— H.L. (e.). 
And see jjost, col. 2S85. 

Att.-Gen. v. Beech [c.A.], inferred to. 

Att.-Gen. r. Grey (Earl) (1898) 67 L. J. Q. B. 
947 ; [1898] 2 Q. B. 534, 540.— C.A. (post, 
col. 2S86). 

Att.-Gen. v. Beech, explained. 

Cowley (Earl) r. Inland Revenue Commis- 
sioners (LS90) 6S L. J. Q. B. 435 : [1899] A. C. 
198, 206 ; 80 L. T. 361 ; 47 W. R. 525 ; 63 J. P. 
436.— H.L. (E.). 

halsbury, L.C. — Your lordships have already 
held in Att.-Gen. v. Beech that when a tenant for 
life and the remainderman in fee combine so as to 
get complete command of the estate in fee, they 
may, dispose of it as they will ; and I am unable 
to comprehend why, when they grant a mortgage 
in fee, that . transaction is capable of being 
dissected so as to prevent the union of the two 
estates, and by an artificial process resolve the . 
estate into its original elements or into its original 
settlement and treat them as though no such new 
arrangement bad been made at all. — p. 439. 
lord davey to the same effect. 
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Att .-Gen. v. Beech (supra). applied, 
Att.-Gen. i\ De PrdviUe (1899) 69 L. J. Q. B. 
283 ; [1900] 1 Q. B. 223, 227 ; 81 L. T. 690 ; 48 

W. R. 193. — C.A. 

% 

Att.-Gen. V Beech, referred to. 

Finance Act, 1894, and Studdert, In re (1S99) 
[1900] 2 Ir. S. 281, 296 .— Q.b.d. ; and S. C. 
mm. Inland Revenue Commissioners i\ Priestley, 
70 L. J. P. C. 41 • [1901] A. C. 208, 214 ; 84 
L. T. 700 ; 49 W. R. 657.— H.L. (IR.) ; Lord 
Advocate v. Maclachlan (1899) 1 Fraser 917. — 
CT. OF SESS. 

Att.-Cren. v. Beech, not applied. 

Att.-Gen. v. Montagu (Lord) (1902) 71 L. J. 
K. B. 333 ; [1902] 1 K. B. 429, 438 ; 86 L. 'J. 57 ; 
50 W. R. 270 ; 66 J. P. 277.— PHILLIMORE, J ; 
reversed, C.A. (post), but restored, H.L. (jwst, 
col. 2886). 

Att.-Gen. v. Beech, referred to. 

Att.-Gen. v. Montagu (Lord) (1903) 72 L. J. 
K. B. 258 ; [1903] 1 K. B. 483, 490 ; 8S L. T. 
120 ; 51 W. R. 326 ; 67 J. P. 93.— C.A. 

Cowley (Earl), In re (1897) 6G L. J. Q. B. 656 ; 
[1897] 2 Q. B. 47 ; 76 L. T. 576 ; 45 W. R. 53S ; 

61 J. P. G94.— POLLOCK, B. and BRUCE, j. ; 
reversed , (1897) 67 L. J. Q. B. 256; [189SJ 1 
Q. B. 355 ; 77 L. T. 663 ; 46 W. R. 222 ; 62 J. P. 
147. — C.A. ; the latter decision reversed in part 
7woi. Cowley (Earl) v. Inland Revenue Commis- 
sioners (1899) 6S L. J. Q. B. 435 : [1899] A. C. 
198 ; SO L. T. 361 ; 47 VV. R. 525 ; 63 J. P. 436. 
—H.L. (E.). 

Cowley (Earl), In re, rtppj’oved. 

Att.-Gen. v. Beech (1898) 67 L. J. Q. B. 585 ; 
[1898] 2 Q. B. 147 ; 78 L. T. 584 ; 46 W. R. 435 ; 

62 J. P. 371.— C.A. ; affirmed, (1898) 68 L. J. Q. B. 
130; [1899] A. C. 53; 79 L. T. 565; 47 W. R. 
257 ; 63 J. P. 110— H.L. (E.). 

Cowley (Earl) v. Inland Revenue Commis- 
sioners, 7io t applied. 

Att.-Gen. v. De Preville (1899) 69 L. J. Q. B. 
2S3 ; [1900] 1 Q. B. 223, 229 ; 81 L. T. 690 ; 48 
W.R. 193.— C.A. 

Cowley (Earl) v. Inland Revenue Commis- 
sioners, referred to. 

Lord Advocate v. Maclachlan (1899) 1 Fraser 
917.— CT. OP SESS. 

Cowley (Earl) v. Inland Revenue Commis- 
sioners, commented on. 

Att.-Gen. v. Dobree (1899) 69 L. J. Q. B. 223 ; 
[1900] 1 Q. B. 442, 450 ; SI L. T. 607 ; 48 W. R. 
413 ; G4 J. P. 24.— DARLING and CHANNELL, JJ. 

Cowley (Earl) v. Inland Revenue Commis- 
sioners, referred to. 

• Att.-Gen, i\ Hawkins (1900) 70 L. J. Q. B. 195 ; 
[1901] 1 Q. B. 285, 295 ; 83 L. T. 531 ; 49 W. R, 
320 ; 64 J. P. 791. — KENNEDY and PHILLIMORE, 
JJ. 

Cowley (Earl) v. Inland Revenue Commis- 
sioners, applied. * 

Vernon, In re (1900) 70 L. J. Q. B. 202 ; [1901] 
1 Q. B. 297, 303 ; 83 L. T. 535 ; 49 W. R. 192.— 
KENNEDY and PHILLIMORE, J. 

Cowley (Earl) v. Inland Revenue Commis- 
sioners, refe7'red to. 

Inland Revenue Commissioners v. Priestley 
(1901) 70 L. J. P. C. 41 ; [1901] A. C. 208, 214.— j 


H.L. (IR.) (see post , col. 2887) ; Att.-Gen. v. 
Montagu (Lord) [1902] 1 K. B. 429, 430 (post). 

Cowley (Earl) v. Inland Revenue Commis- 
sioners, applied. 

Att. -Gen. v. Montagu (Lord) [1903] 1 K. B. 
483, 490. — C.A. (post). 

Att.-Gen. v. Wood (1S97) 66 L. J. Q. B. 
522 ; [1S97] 2 Q. B. 102 ; 76 L. T. 654 ; 45 
W. R. 663. — Q.B.D., discussed. 

Finance Act, 1894, and Studdert, In re (1899) 
[1900] 2'Ir. R. 281,291. — Q.B.D. ; affirmed 7iom. 
Inland Revenue Commissioners v. Priestley. — 
H.L. (post). See Finance Act, 1898, s. 14. 

Att.-Gen. v. Strange, 77 L. T. 362 ; 61 J. P. 
728.— v. williams and Kennedy, jj. ; reversed , 
(1898) 67 L. J. Q. B. 629 ; [1898] 2 Q. B. 39 ; 78 
L. T. 516.— C.A. 

Att.-Gen. v. Grey (Earl) (189S) 67 L J. 
Q. B. 947 ; [1898] 2 Q. B. 534 ; 79 L T. 
235 ; 47 W. R. 37. — C.A., referred to. 
Att.-Gen. v. De Preville (1899) 69 L. J. Q. B. 
283 ; [1900] 1 Q. B. 223, 229 ; 81 L. T. 690 ; 48 
W. R. 193.— C.A. 

Att.-Gen. v. Grey (Earl), affirmed', Grey 
(Earl) v. Att.-Gen. (1900) 69 L. J. Q. B. 308 ; 
[1900] ?A. C. 124 ; S2 L. T. 62 ; 48 W. R. 383. 

—H.L. (E.). 

f Att.-Gen. v. Grey (Earl), Grey (Earl) v. 
Att.-Gen., not applied. 

Att.-Gen. v. Johnson (1902) 71 L. J. K. B. 187 ; 
[1902] 1 K. B. 416 ; SG L. T. 29G ; 50 W. R. 366 ; 
G6 J. P. 328. — phillimore, j. ; reversed, C.A. 
(.pod). 

Grey (Earl) v. Att.-Gen., applied. 

Att.-Gen. «. Johnson (1903) 72 L. J. K. B. 
323; [1903] 1 K. B. 617, 625.— C.A. {supra, 
col. 2882). 

Att.-Gen. y. De Preville (1899) 68 L. J. Q. B. 
832; [1899] 2 Q. B.^S ; 63 J. P. 568-.— DAY 
and LAWRANCE, JJ. ; reversed, (1899) 69 L. J. 
Q. B. 283; [1900] 1 Q."B. 223; 81 L. T. 266, 
690 ; 48 W. R. 193. — C.A. See Finance Act, 
1898, s. 11. 

Att.-Gen. v. De Preville, referred to. 
Att.-Gen. v. Montagu [1902] 1 K. B. 429, 438. 
—PHILLIMORE, J. (see 2 >ost). 

Att.-Gen. v. Montagu (Lord) (1902) 71 L. J. 
K. B. 383 ; [1902] 1 K. B. 429 ; 86 L. T. 57 : 50 
W. R. 270 ; G6 J. P. 277.— PHILLIMORE, J. ; 
reversed, (1903) 72 L. J. K. B. 258 ; [1903] 1 

K. B. 483 ; 88 L. T. 120 ; 51 W. R. 326 ; 67 
J. P. 93. — C.A. ; restored and C.A. reversed (1904) 
[1904] A. C. 316.— H.L. (E.). 

Att.-Gen. v. Dodington (1897) 66 L. J. Q. B. 
441, 684 ; [1897] 2 Q. B. 373 ; 77 L. T. 
299 ; 45 W. R. 657 ; 61 J. P. 644.— C.A., 
discussed and applied. 

Finance Act, 1894, and Studdert, In re (1899) 
[1900] 2 I*. R. 281, 288, 400.— Q.B.D. and C.A. ; 
affirmed 7iom. Inland Revenue Commissioners v. 
Priestley. — h.l. (post). 

Att.-Gen. v. Dodington, dicta, approved. 
Inland Revenue Commissioners v. Priestley 
(1901) 70 L. J. P. C. 41 ; [190f] A. C. 208 ; 84 

L. T. 700 ; 49 W. R. 657. — H.L. (ir.) ; affirmiDg 
S. C. nom. Finance Act, 1894, and Studdert, In 
re (1899) [1900] 2 Ir. 281, 400.— Q.B.D. and C.A. 
(IR.). 
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halsbury, L.c. — In this case I entirely agree 
with the judgment which was given by "Rigby, 
L.J., in Att. - Gen. v. Dodington , and I agree 
with the learned judges in Ireland, who have 
taken the same view. It only remains to say 
that I shall move that this appeal be dismissed. 
I have the less hesitation in speaking of it thus 
compendiously, because I think it would be 
impossible to answer and difficult to improve 
upon the judgment given by the Chief Baron in 
Ireland. It appears to me that he has exactly 
expounded the construction of the question and 
the logical effect of the language, and the only 
thing that one feels a difficulty about is that 
there is a certain amount of want of logic, con- 
sidering the reasoning both in that and in the 
Dodington Case , in the money having been paid 
for duty upon the death of Mr. Stucklert. But 
here, as there, there is no cross-appeal. The 
result is that we must leave the matter as it 
stands. I have no hesitation in expressing my 
own opinion that Rigby, L.J., was right in that 
particular, and, had the question so arisen, 1 
should have unhesitatingly agreed to a judgment 
which would have gone to the full extent. — 
p. 43. 

lord macnaghten. — I entirely agree with 
the views expressed by Rigby, L.J., in Att.- Gen. 
v. Dodington, which have the approval of the 
L.C.B. and Holmes, L.J., and I am compelled 
to dissent from the construction placed upon th*e 
Act by FitzGibbon and Walker, L.JJ., a construc- 
tion which seems to me calculated to reproduce 
the difficulties which I had thought were cleared 
away by the decisions of this House in Att.- Gen. v. 
Beech (col, 2884) and Cowley (Eaid) v. Inland 
Revenue Commissioners (col. 2885). — p. 45. 

lord davey to the same effect. 

Orford (Countess) In re, Cartwright v. De 
Balzo (Due) (1895) 65 L. J. Gh. 253 ; 
[1896] 1 Ch. 257 ; 73 L.T.681 ; 44 W. R. 
383.— NORTH, J. 

Applied, Hill’s Settlement Trusts, In re, Hill 
v. Equitable Reversionary Interest Society 
(1896) 75 L. T. 477.-*-stirling, 3 . ; observed 
upon, Chisholm. In re, Goddard v. Brodie (1902) 
71 L. J. Ch. 2S9 ; [1902] 1 Ch. 457, 465 ; 86 L. T. 
183. — KEKEWICH, J. ; ‘explained. Berry v. Gauk- 
roger (1903) 72 L. J. Ch. 435 ; [1903] 2 Ch. 116, 
124 ; 88 L. T. 521 ; 51 W. R.449.— C.A. 

Gray, In re, Gray v. Gray (1896) 65 L. J. Ch. 
462 ; [1896] 1 Ch. 620 ; 74 L. T. 275 ; 44 
W. R. 406; 60 J. P. 314— NORTH, J., 
applied. 

Chisholm, In re, Goddard v. Brodie (1902) 71 
L. J. Ch ; [1902] 1 Ch. 457, 466 ; 86 L. T. 183. 
— KEKEWICH, J. 

Meyrick, In re, Meyrick v. Hargreaves 
(1897) 66 L. J. Ch. 3.4 ; [1897] 1 Ch. 99 ; 
75 L. T. 621 ; 45 W. R. 120.— CHITTY, J., 
referred to. 

Berry v. Gaukroger [1903] 2 Ch. 116, 127 ; 72 
L. J. Ch. 435 ; S8 L. T. 521 ; 51 W. R. 449.— C.A. 

Webber, In re, Gribble v. Webber (1896) 65 
L. J. Ch. 544 ; [1896] 1 Ch. 914 ; 74 L. T. 
244 ; 44 W* II- 489 .— north, j., applied . 

Gibbs, In re, Thorne r. Gibbs (1898) 67 L. J. 
Ch. 2S2 ; [189S] 1 Ch. 625, 628 ; 78 L. T. 289 ; 
46 W. R. 477.— STIRLING, J. 

Webber, In re, Gribble v. Webber, ex- 
plained. 

Maryon-Wilson, In re, Wilson r. Maryon 


Wilson (1899) 68 L. J. Ch. 5S0 ; [1S99] 2 Ch. 
489, 494 ; 81 L» T. 73 ; 47 W. R. 635. — KEKE- 
WICH, J. ; reversed, C.A. (post). 

Webber, In re, Gribble v. Webber, dis- 
approved. m 

' Maryon - Wilson, In re, Wilson r. Maryon- 
Wilson (1900) 69 L. J. Ch. 310: [1900] 1 C'li. 
565 ; 82 L. T. 171 ; 48 W. R. 338. — C.A. LIND- 
LEY, M.R., RIGBY and V, WILLIAM'S, L.JJ. ; 
reversing S. C., supra. See now 59 & 60 Viet. c. 
2S, s. 19. And see St. Albans (Duke) In re ( post ). 

Parker-Jervis, In re, Salt v. locker (1S98) 
67 L. J. Ch. 682 ; [1S9S] 2 Ch. 643 ; 79 
L. T. 403 ; 47 W. R. 145.— KEKEWICH, J., 
ajopUed. 

Str Albans (Duke) In re, Loder v. St. Albans 
(1900) 69 L.U. Ch. 863 ; [1900] 2 Ch. 873, 881; 
49 W. R. 74.— STIRLING, J. 

Maryon-Wilson, In re, Wilson v. Maryon 
Wilson (1900) 69 L. J. Ch. 310 : [1900] 1 
*Ch. 565 ; 82 L. T. 171 : 48 W. R. 338.— 
C.A. ; reversing KEKEWICH, J. (supra), 
referred to. 

Lewis, In re. Lewis r. Smith (1900) 69 L. J. 
Ch. 406 : [1900] 2 Ch. 176 ; 82 L. T. 291 ; 48 
W. R. 426. — KEKEWICH, J. 

Maryon-Wilson, In re, Wilson v. Maryon 
Wilson, applied. 

St. Albans (Duke), In re, Loder ?*. St. Albans 
(1900) 69 L. J. Ch. 863 ; [1900] 2 Ch. 873 ; 49 
W. R. 74.— STIRLING, J. 

Lord Advocate v. Rife (Earl) (1883) 11 
Rettie 222.— CT. OF sess., approved but 
distinguished. 

Att. -Gen. r. Hawkins (1900) 70 L. J. Q. B. 
195 ; [1901] 1 Q. B. 2S5 ; S3 L. T. 531 ; 49 W. R. 
320 ; 64 J. P. 791.— KENNEDY and PHILLI- 
more, jj. See post. 

Att.-Gen. v. Brown (1S97) 45 W. R. 446. — 
WILLIAMS and KENNEDY, jj. ; reversed, (189S) 
77 L. T. 591 ; 46 W. R. 145 ; 62 J. P. 19.— C.A. 
A. L. SMITH, RIGBY and COLLINS, L.JJ. : the 
latter decision ajfirmed mm. Brown v. Att.-Gen. 
(1898) 79 L. T. 572.— H.L. (e.). 

Brown v. Att.-Gen. (1898) 79 L. T. 572.— 
H.L. (e.), 'principle applied. 

Att.-Gen. r. Hawkins (1900) 70 L. J. Q. B. 
195 ; [1901] 1 Q. B. 285 ; 83 L. T. 531 ; 49 W. R. 
320 ; 64 J. P. 791. 

KENNEDY, J. — It was there [ Lord Advocate v. 
Fife (Farl) ( svpra)~\ found that there was an actual 
assignment to the son of the policies. Under a 
distinct bargain, by which the father was relieved 
of considerable difficulty, the son took over the 
policies, or, in other words, became assignee of 
them. Although he could not at the time 
actually realise, he would have had the right, as 
my brother Phillimore has pointed out, to deal 
with the policies by way of surrender as he 
pleased. That is not the case here. Brown v. 
Att.-Gen. seems to me to throw some light upon 
the principle by which such cases as this ought 
to Be decided — namely, that if the transaction is 
in substance a purchase, the duty is not payable ; 
but that if it is in substance a family arrange- 
ment or settlement by which a benefit passes on 
the death of the deceased, the duty is payable. 
... It was there held that the transaction was 
a family arrangement, and that the duty was 
payable. It seems to me that this is a still 
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stronger case, inasmuch as there was here, so to 
speak, no attempt at a purchase, but merely a 
benefit conferred upon the remainderman by way 
of compensation for a benefit conferred by him 
upon the tenant for life. ... As appears from 
the very full judgment of my brother Channell in 
that case [Att.-Gen. v. D oh roe { post)], two separate 
points were there decided. The first was that a 
policy of life assurance falls within sect. 2 sub 
sect. (1) (d) of the [Finance] Act. To that extent 
we follow that case. The other point upon 
which the decision really rests was that the 
exemption from duty in sect. 3 did not apply. As 
regards that point, I agree that the decision is 
in no way binding upon us here, because there 
was there unquestionably an element which does 
not exist here. In that case the only original 
consideration was the considerationof marriage, 
which had been held not to be a consideration in 
money or money’s worth. That case, therefore, 
could not be treated as an authority turning 
upon the operations of sect. 3. It is not a decision 
in any way covering this case, because flfcro, if 
there be any consideration, it is not marriage, 
. but the benefits which the defendant conferred 
upon his father by concurring with him in the 
acts which cut off the entail and made the other 
arrangements possible. — p. 190. 

phillimore, j. — The decision of the Ct. of 
Sess. upon the facts (which decision I in no sense 
desire to quarrel with, as it seems to me a 
perfectly right one upon the facts as well as the 
law) brings Lord Ad rotate v. Fife (Earl) into 
line with Fryer v. Morland (ante, p. 2878). Here 
there is no purchase at all. ... I say nothing 
about Att.-Gen. v. Dobree- — it would not be pro- 
per that I should unless to assent to it ; but it 
seems to me to have no bearing upon this case, 
and therefore I pronounce no opinion upon it. — 

p. 201. 

Att.-Gen. v. Dobree (1900) 69 L. J. Q. B. 
223 ; [1900] 1 Q. B. 412 ; 81 L. T. 607 ; 
48 W. R. 413 ; 64 J. P. 24.— Q.B.D. 

Approved and applied , Att.-Gen. v. Robinson 
(1900) [1901] 2Ir.R. 67, 91.— Q.B.D. ; not applied, 
Att.-Gen. v. Hawkins (1900) 70 L. J. Q. B. 195 : 
[1901] L» Q. B. 2S5 ; S3 L. T. 531 ; 49 W. R. 
320 ; 64 J. P. 791. — Q.B.D. See supra. 

Att.-Gen. v. Dobree and Att.-Gen. v. Robin- 
son (supra), followed. 

Att.-Gen., v. Murray (1903) 72 L. J. IC B. 20S ; 
[1903] 2 K. B. 64 ; 88 L. T. 474 ; 51 W. R. 572 ; 
67 J. P. 133.— RIDLEY, j, 

Att.-Gen. v. Hawkins (*upni ) 9 referred to. 

Att.-Gen. v. Montagu (Lord) [1902] 3 K. B. 
429, 430.— PHILLIMORE, J. ( [nee supra , col. 2886). 

Att.-Gen. v. Murray (supra), reversed, 73 
L. J. K B. 66 ; [1904] 1 K. B. 165.— c.A. 

Cullen v. Att.-Gen. for Ireland (1866) L. R. 
1 H. L. 190 ; 12 Jur. (n.S.) 531 ; 14 L. T. 
644 ; 14 W. R. 869.- -H.L. (IR.)., dictum 
Of LORD WESTBURY followed. c 

Maddock, In rc, Llewelyn r. Washington 
(1901) 70 L. J. Ch. 600 ; [1901] 2 Ch. 372 ; 85 
L. T. 12. 

kekewich, J . — Plaintiff’s counsel has cited to 
me a dictum of Lord Westbury in Cullen i\ Att.- 
Gen. for Ireland. Defendant’s counsel truly 
says that the case before the House of Lords does 
not touch the present, as in the case cited it was 


a question whether duty was payable under 
certain Acts of Parliament, and it was disposed 
of on the construction of those particular Acts. 

. . . Lord Westbury lays down a general 
principal, and one about which there can be no 
doubt, in these words — he says : “ The title of 
the party claiming under the secret trust, or 
claiming by virtue of that personal confidence, 
is a title dehors the will, and which cannot be 
correctly termed testamentary.” I accept that 
as an exposition of the law upon that particular 
point. — p. 661. 

Cullen v. Att.-Gen. for Ireland, observed on. 

Maddock, In re. Llewelyn r. Washington 
(1902) 71 L. J. Ch. 567 ; [1902] 2 Ch. 220, 225 ; 
86 L. T. 644 ; 50 W. R. 598. — C.A. ; reversing 
S. C., supra. And see ante , col. 2861. 

Culverhonse, In re, Cook v. Culverhouse 
(1896) 65 L. J. Ch. 484 ; [1896] 2 Ch. 251 ; 
74 L. T. 244 ; 44 W. R. 489.— KEKEWICH, 
J., explained. 

Treasure, In re, Wild r. Stanham (1900) 69 
L. J. Ch. 751 ; [1900] 2 Ch. 648 ; 83 L. T. 142 ; 
48 W. R. 696. 

kekewich, j. — It was attempted to dis- 
tinguish that case [Culver house, In re ] on the 
ground that there the direction was to pay the 
testamentary expenses of another person. That is 
true, and the distinction is of importance with 
reference to one of the points argued and decided 
in that case ; but as regards the point with 
which I am dealing here, my judgment was 
based entirely on the reasoning that, as payment 
of estate duty was essential to obtaining a grant 
of probate, that duty must be considered as 
much a testamentary expense as any other pay- 
ment necessary or properly incurred by the 
executors for that purpose. — p. 753. 

Clemow, In re, Yeo v. Clemow (1900) 69 L. J. 
Ch. 522 ; [1900] 2 Ch. 182 ; 82 L. T. 550 ; 
48 W. R. 541. — EIEKEWICH, Z., followed. 

Treasure, In re, Wild v. Stanham (1900) 69 
L. J. Ch. 751 ; [1900] 2 Ch. 64S ; 83 L. T. 142; 
48 W. R. 696.— KEKEWICH, J. 

Clemow, In re. r 

Distinguished, Sharman, In re, Wright v. Shar- 
man (1901) 70 L. J. Ch. 671 ; [1901] 2 Ch. 280 ; 
84 L. T. 859 . — kekewich, J. (see post, col. 2892); 
applied, Fearnsides, In re, Baines r. Chadwick 
[1903] 1 Ch. 250, 258 (see post, col. 2892) 

Treasure, In re, not followed on one point. 

Moore, In re, Moore v. Moore (1901) 70 L. J. 
Ch. 321 ; [1901] 1 Ch. 691; 49 W. R. 373.— 
BUCKLEY, Z. 

Treasure, In re, distinguished . 

Sharman, In re, AVTight* r. Sharman (1901) 70 
L. J. Ch. 671 ; [1901] 2 Ch. 280 (supra). 

Treasure, In re,, followed. 

Moore, In re, Moore v. Moore, dissented 
from. 

Maddock, In re, Llewelyn v. Washington 
(1901) 70 L" J. Ch. 660 ; [1901] 2 Ch. 372 ; 85 
L. T. 12.— KEKEWICH, J. 

Treasure, In re, followed. * 

Moore, In re, dissented from . . 

Power, In re, Stone, In re,„A^worth v. Stone 
(1901) 70 L. J. Ch. 77S ; [1901] 2 Ch; 659; 85 
L. T. 400 ; 49 W. R. 678. 

bvrne, J. — In Treasure, In re, Kekewich, J. 
held that the appointed fund does not under such 
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circumstances [/.<?., where a general power of 
appointment by will over a fund has been 
exercised] pass to the executors “ as such ; ” but 
there was another ground of decision — namely, 
that the duty fell within the description of 
“ testamentary expenses,” which were directed to 
be paid out of residue, and consequently that, 
although the fund did not pass to the executor 
“as such,” the duty fell to be paid out of 
residue. In Moore, In re, Buckley. J. declined 
to follow the opinion expressed by Kekewich, J., 
and held, in a case where there was no direction 
as to payment of testamentary expenses, that the 
appointed fund did pass to the executor “ as 
such,” and that the estate duty was on that 
ground payable out of residue. The point again 
came before Kekewich, J. in Maddoch, In re 
(supra), there being no direction as to payment 
of testamentary expenses, when, as I am informed, 
without fresh argument, he adhered to his opinion 
as expressed in Treasure, In re, notwithstanding 
the decision in Moore, In re. . . . Prior to the 
passing of the Probate Duty Act, 18G0, property 
over which the deceased had a general power of 
appointment only was not subject to probate 
duty. This was decided in Brahe v. Att.-Gen., 
affirming the decisions of Lord Langdale in 
j Platt v. Routh [ante, col. 2851]. . . . Lord Lang- 
dale's decision in Platt v. It out h was in accord- 
ance with the decision of the Ct. of Ex. . . . 
It is, I think, quite clear that the appointed 
property was considered not to pass to tlie 
executor virtute officii or “ as such.” Ivindersley, 
V.-C., in CooJi v. dreg son [(189(3) 25 L. J. Ch. 70(3 ; 
3 Drew, 517 ; 2 Jui\ (N.S.) 510 (ante, col. 2848], 
in considering the difference between what are 
legal and what are equitable assets says that 
“ every item of property come to the hands of 
the executor which he has recovered, or had a 
right to recover, merely virtute officii , i.e., which 
he would have had a right to recover if the 
testator had merely appointed him executor with- 
out saying anything ab^ut his property or the 
application thereof” is legal assets. Lord 
Chelmsford, in Att.-Gen. v. Br mining [ante, col. 
2848], expressly approves of this passage. In the 
last mentioned case the question was whether or 
not money paid to an executor under a contract 
for sale of land entered into by the testator was 
legal or equitable assets. And Lord Cranworth 
observes, “ . . . what an administrator is entitled 
to recover as administrator, virtute qfficii, can 
never be equitable assets.” Lord Cranworth 
also points out that foreign assets were not liable 
to probate duty, not being recoverable by virtue 
of the English probate ; and when they come to 
the hands of the executor they do come because 
he has established a title in a foreign jurisdiction. 
In Davies' Trusts, In re [(1871) 41 L. J. Ch. 97 ; 
L. E. 13 Eq. 163 ; see “ Powers,” ante. col. 2202] 
Wickens, V.-C., states it as settled law that a 
testator who has a general power of appointment 
directing payment of his debts without more, 
and appointing an executor, makes the appointed 
fund liable in aid of his own assets for payment 
of his debts ; and he expresses his opinion that 
the same rule would apply though no executor 
were appointed./-, I think that it is also estab- 
lished that the appointment of executor without 
more would no £ make the funds assets — Davies' 
Trusts, In re, and Thurston, In re [(1886) 55 
L. J. Ch. 564 ; 32 Ch. D. 508 ; see “Powers,” 
ante, col. 2204]. ... I do not think that by the 
[Finance] Act it was intended, or that the 


effect of the section under discussion [sect. 9, sub- 
sect. 1] is to convert, e putable into legal assets or 
to cause property to pass to his executor virtute 
officii, which had not previously so passed ; nor, as 
I have said, do I believe that James, L.J., in 
Hash in's Trusts , In re [(1877) 46 L. J. Ch. 817 : 
6 Ch. D. 281 : see “Powers,” ante, col. 2214], 
meant to decide or to express an opinion which 
would have a similar result. — pp. 781, 783. 

Treasure, In re, and Hoo£e, lure, referred to . 

Feavnsides, In re, Baines v. Chadwick (1902) 
72 L. J. Ch. 200 ; [1903] 1 Ch. 250, 257 (post). 

Haddock, In re, Llewelyn v. Washington 
(1901) 70 L. J. Ch. 6(30 ; [1901] 2 Ch. 372 ; 
85 L. T. 12. — KElvEWldk, 3., followed. 

Power, In re, Stone. In re, Acw r orth r. Stone 
(1901) 70 L. J. Ch. 778 ; [1901] 2 Ch. 659 ; 85 
L. T. 400 ; 40 W. It. 678.— byrne, j., see supra , 
col. 2S91. 

Haddock, In re, reversed on one point, 
(1902) 71 L. J. Ch. 567 ; [1902] 2 Ch. 220 ; 86 
L T. 644 ; 50 W. It. 598.— C.A. 

Haddock, In re, referred to. 

Fearnsides, In re, Baines v. Chadwick (1902) 
72 L. J. Ch. 200 ; [1903] 1 Ch. 250, 257 (post).j 

Power, In re, Stone, In re, Acworth v. Stone 
(1901) 70 L. J. Ch. 778 ; [1901] 2 Ch. 
659 ; 85 L. T. 400 ; 49 W. E. 678.— 
BYRNE, j., referred to. 

Dixon, In re, Penfold v. Dixon (1901) 71 L. J. 
Ch. 96 : [1902] 1 Oh. 248, 257 ; 85 L. T. 6*22 : 50 
W. E. 203. — buckley, j. ; Fearnsides, In re, 
Baines v. Chadwick (1902) 72 L. J. Ch. 200 ; 
[1903] 1 Ch. 250, 257 ; 88 L. T. 57 ; 51 W. E. 
186.— SWINFEN EADY, J. 

Dixon, In re, Penfold v. Dixon (1901) 71 
L. J. Ch. 96 ; [1902] 1 Ch. 248 ; 85 L. T. 
622 ; 50 W. E. 203. — BU CKLEY, j., 
referred to. 

Fearnsides, In re, Baines r. Chadwick (1902) 
72 L. J. Ch. 200 : [1903] 1 Ch. 250, 257 ; SS L. T. 
57 ; 51 W. E. ISO. — SWINFEN EADY, J. 

Jolley, In re, Neal v. Jolley (1901) 17 
Times L. E. 244.— JOYCE; J., applied. 

Palmer, In re, Palmer v. E^se-Innes 
(1900) 35 L. J. N. C. 48; W. .N. 
(1900) 9. — buckley, j„ followed. 

' Sharman, In re, Wright v. Sharman (1901) 70 
L. J. Ch. 671 ; [1901] 2 Ch. 280, 283 ; 84 L. T.859. 

kekewich, J. — In Clemom, In re (supra, 
col. 2890), .... the only question that arose 
was in respect of personal estate, and with 
respect to the estate duty which it was neces- 
sary for the executors to pay in order to obtain 
probate of the will. Again, in Treasu re, In re 
(supra, col. 2890), there was only personal estate 
in question. . . . The point must have been 
considered by Joyce, J. in Jolley, In re, though 
he seems to have been dealing specially with 
the particular facts of that case when giving 
his decision, and did not lay down any general 
law. . . . But, so far as it is an authority upon 
the point before me, it is an authority in favour 
of the real estate bearing its own estate duty, not- 
withstanding a direction to pay the testamentary 
expenses. Applying that to the present case, 
... I must hold that “ testamentary expenses ” 
do not include the estate duty payable in respect 
of real estate. . . . Counsel for the residuary 
legatees has called my attention on this point to 
Palmer, In re, where Buckley, J. decides this 
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point exactly. He says “that the language of 
sect. 9, sub-sect. 1, of the Finance Act, 1894, 
must be construed with reference to the law as it 
stood at that time, and not in accordance with 
the provisjpns of the Land Transfer Act 1897. 
Therefore, the *cal estate did not ‘pass to the 
executor,’ and it was charged with a rateable 
part of the estate duty.” That case is only 
reported as a note at present, and I take it that 
now it will not find* its way into any more per- 
manent report ; but it is very plainly stated by 
the learned judge, and I think it my duty to 
follow it without question. — p. 672. 

9. Bodies Corporate and Unincorporate. 

New University Club, In re (1887) 56 L. J. 

Q. B. 462 ; 18 Q. B. D. 720 ; 56 £. T. 

909 ; 35 W. E. 774.— HAWKINS and A. L. 

SMITH, JJ., approved , but distinguished. 

Incorporated Council of Law Reporting. In re 
(1888) 58 L. J. Q. B. 90 ; 22 Q. B. D. 279, 287 ; 
60 L. T. 505 ; 37 W. B. 382 ; 53 J. P. 119.— 
COLERIDGE, C.J. and MANISTY, J. 

— New University Club, In re, referred to. 

Att.-Gen. r. Ellis (1895) 64 L. J. Q. B. 813 ; 
[1895] 2 Q. B. 466, 470 ; 15 E. 584 ; 73 L. T. 
350; 44 W. E. 13; 59 J. P. 774.— Q.B.D. ; 
Savoy Overseers v. Art Union of London 
(1896) 65 L. J. M. C. 161 ; [1896] A. C. 296 ; 74 
L. T. 497 ; 45 W. E. 84 ; 60 J. P. 660.— H.L. (E-). 


Incorporated Council of Law Reporting, In 

re (supra), not applied. 

British Institute of Preventive Medicine v. 
Styles (1895) 11 Times L. E. 432.— Q.b.d. 

Institution of Civil Engineers, In re (1887) 
56 L. J.Q. B. 576 ; 19 Q. B. D. 610.— Coleridge, 
C.J. and field, J. ; reverted, (1SSS) 57 L. J. 
Q. B. 353 ; 20 Q. B. D. 621 ; 59 L. T. 2S2 ; 36 
W. E. 598 ; 52 J. P. 549.— C. A. ; the latter 
decision affirmed nom. Inland Eevenue Com- 
missioners v . Forrest (1890) 60 L. J. Q. B. 281 ; 
15 A. C. 334 ; 63 L. T. 36 ; 39 W. E. 33 ; 54 
J. P. 77 2. — H.L. (E.)., HALSBURY, L.C., dissenting. 

Institution of Civil Engineers, In re, 

dmcvssed. 

Sully v. Eoyal College of Surgeons, Edinburgh 
(1892) 19 Eettic 751.— ct. op sess ; Eoyal Col- 
lege of Music r. Westminster Vestry (1897) 67 
L. J. Q. B. 80 ; [1898] 1 Q. B. 304. 312 ; 77 L. T 
627 ; 62 J. P. 53. — HAWKINS and channell, jj. ; 
(affirmed, 67 L. J. Q. B. 540 ; [1898] 1 Q. B. 809 ; 
78 L. T. 441 ; 62 J. P. 357.— C.A.). 

Inland Revenue Commissioners v. Forrest 

(supra), referred to. 

Savoy Overseers v. Art Union of London 
(1896) 65 L. J. M.C. 161 ; [1896] A. C. 296.— 
H.L. (E.) (supra). 

Inland Revenue Commissioners v. Forrest, 

distinguished. 

Royal College of Surgeons, In re (1899) 68 
L. J. Q. B. 613; [1S99] 1 Q. B. 871, 877; 80 
L. T. 611 ; 47 W. E. 452.— C.A. * 

Society of Writers to the Signet v. Inland 

Revenue Commissioners (1886) 14 Eettie 

34,— CT. OF SESS. 

Approved and applied, New University Club, 
In re (1887) 56 L. J. Q. B. 462 ; IS Q. B. D. 720, 
728. — Q.b.d. (supra) ; approved and distinguished- , 
Inland Eevenue Commissioners r. Forrest (1890) 
60 L. J. Q. B. 281 ; 15 A. C. 334, 349 (mipra). 


Society of Writers to the Signet v. Inland 
Revenue Commissidkers, discussed . 

Sully (or Inland Revenue) v. Royal College of 
Surgeons, Edinburgh (1892) 19 Eettie 751. — 
CT. OF SESS. 


J uv uuc Wlgucu V. J.tuauu 

Revenue Commissioners, applied. 

Eoyal College of Surgeons, In re (1899) 68 
L- J. Q. B. 613 ; [1899] I Q. B. 871, 884 ; 80 
L. T. 611 ; 47 W. E. 452.— C.A. 


Sulley v. Royal College of Surgeons, 
Edinburgh (1892) 19 Eettie 751 .— ct. of 
sess., approved. 

Manchester Corporation v. McAdam (1895) 

64 L. J. Q. B. 401, 403 ; [1895] 1 Q. B. 673 ; 43 
W. R. 438 ; 72 L. T. 349 ; 59 J. P. 261 ; 14 R. 
313. — C.A., esher, m.r., dissenting; reversed, 

65 L. J. Q. B. 672 ; [1896] A. C. 500 (see ante . 
col. 2819). 

Glasgow Tailors (Incorporation) v. Inland 
Revenue Commissioners (1888) 14 Eettie 
729 ; 14 Scott. L. E. 516. — CT. OF SESS., 
approved. 

Linen and Woollen Drapers’ &c. Institution, 
In re (1888) 58 L. T. 499.— pollock, b. and 
hawkins, J. ; Eoyal College of Surgeons, In re 
(1899) 68 L. J. Q. B. 613 ; [1899] 1 Q. B. 871, 
883 ; 80 L. T. 611 ; 47 W. E. 452.— C.A. 


10. Customs and Excise. 

Leah v. Minns (1883) 47 J. P. 198.— 
pollock and Huddleston, bb., com- 
mented on. 

Howorth v. Minns (18S6) 56 L. T. 316 ; 51 
J. P. 7.— DENMAN and HAWKINS, JJ. 

Purdy v. Smith (1859) 28 L. J. M. C. 150 ; 
1 El. El. 511 ; 5 Jur. (N.S.) 912 ; 7 
W. E. 306. — Q.B., dissented from. 

Williams v. Lear (1872) 41 L. J. M. C. 76 ; 
L. E. 7 Q. B.285 ; 25 fc. T. 906. 

lush, L.J. (for self and hannen, J.). — The 
origin and meaning of the term [taxed cart] 
appear to have been overlooked by this Court 
in deciding Purdy v. Smith, where it was held 
that a taxed cart meant Simply a carriage upon 
which a tax had been paid. It is clear to us that 
such was never the meaning of the term, and we 
cannot therefore follow that decision. — p. 78. 

Guyer v. Reg. (1889) 58 L. J. M. C. 81 ; 
23 Q. B. D. 100 ; 60 L. T. 824 ; 37 W. E. 
586 ; 16 Cox C. C. 657 ; 53 J. P. 436.— 
q.b.d., MANISTY, J. dissenting. 

Distinguished, Eobertson v. Johnson (1892) 62 
L. J. M. C. 1 ; [1892] 1 Q. B. 129, 134 ; 5 E. 
108 ; 67 L. T. 560 ; 41 W. E. 223 ; 57 J. P. 
39; 17 Cox C. Cr580. — Q.B.D.; reasoning in 
applied , Purdey r. Eccles (1892) 62 L. J. M. C. 
27 ; [1893] 1 Q. B. 52 ; 5 E. 52 ; 67 L. T. 713 ; 
41 W. E. 125 ; 17 Cox C. C. 594 ; 57 J. P. 38.— 
MATHEW and BRUCE, jj. See 56 & 57 Viet, 
c. 7, s. 2. 

Yellamf v. Vincent (1883) 47 J. P. 230.— 
POLLOCK and HUDDLESTON, BB. 

Yelland v. Winter (1885) 55 L. T. 912 ; 34 
W. E. 121 ; 50 J. P. 38. 

Huddleston, B. — The justices have found 
that he is a servant who," being bond Jide 
employed in some other capacity, is partially 
employed in the capacity of groom. A man may be 
said to be employed partially in a capacity when 
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he is in a continuouaservice, in which particular 
periods of the day * are allotted to particular 
duties. If he is employed as a groom, then he 
does not do the work of a groom occasionally 
only, that constitutes the difference between 
this case and that of Yelland v. Vincent. In 
' Yelland v. Vincent the justices found that the 
individual in question was a servant who was 
bona fide employed by the respondent in the 
capacity of yardman on the respondent’s farm, 
and that he was also bond fide employed by the 
respondent in the capacity of groom, and that 
he was in fact both yardman and groom, and 
was responsible for and performed the duties of 
each office. There the justices did not find that 
the servant was only “ occasionally and partially ” 
employed, and the finding being that he was 
bond fide employed, the exemption did not apply. 
In the present case the justices find that the 
servant was a person who being bond fide 
employed by the respondent in some other 
capacity, was partially employed by him in the 
capacity of groom. I therefore think that the 
decision of the justices was correct. — p. 013. 
CAVE and wills, JJ. agreed. 

London Corporation v. Parkinson (1850) 10 
C. B. 228. — C.P., applied. 

Fullwood v. Akerman (1862) II C. B. (n.s.) 
737, 743. — C.P. 

Att.-Gen. v. Lamplough (1877) 37 L. T. 247 ; 
25 W. R. 753. — EX. ; kelly, c.b. dissenting 
reversed, (1878) 47 L. J. Ex. 555 ; 3 Ex. D. 
214 ; 3S L. T. 87 ; 26 W. R. 323.— C. A. 

Taylor v. Oram (1862) 31 L. J. M. C. 252 ; 

1 H. & C. 370 ; 8 Jur. (N.S.) 748 ; 7 L. T. 
68 ; 10 W. R. 800. — EX. ; and Muir v. 
Keay (1875) 44 L. J. M. C. 143 ; L. R. 10 
Q. B. 594 ; 23 W. R. 700. — Q.B., discussed. 
Howes v. Inland Revenue Board (1876) 46 L. J. 
M. C. 15 ; 1 Ex. D. 3S5, 3S9 ; 35 L. T. 5S4 ; 24 
W.' R. 897. — ex.d. ; C^easby, b. dissenting ; 
affirmed, C.A. ; BAGGALLAY, l.j. dissenting. 

Stuchbery v. Spencer (1886) 55 L. J. M. C. 
141 ; 51 J. P. 181. — wills and 

GRANTHAM, JJ.-, referred to. 

Hepple v. Brumby (1896) 60 J. P. 792. — 
GRANTHAM and WRIGHT, JJ. 

Att.-Gen. v. Green (1817) 4 Price 224.— ex. 
Kef erred to, Att.-Gen. v. Bailey (1846) 16 
Jj. J. Ex. 63 : 16 M. Sc W. 74. — ex. ; distin- 
guished, Att.-Gen. v. Bailey (1847) 17 L. J. 
Ex. 9 ; 1 Ex. 281.— EX. 

Atfc.-Gen. v. Bailey, applied. 

Bailey r. Harris (1849) 18 L. J. Q. B. 115 ; 
12 Q. B. 905 ; 13 Jur. 341.— Q.B. 

Wetherell v. Jones (1832) 1 L. J. K. B. 139 ; 

3 B. & Ad. 221. — K.B., principle applied. 
Bailey ?\ Harris (1849) 18 L. J. Q. B. 115 ; 
12 Q. B. 905 ; 13 Jur. 341.— Q.B. 

Wetherell v. Jones, distinguished. 

* Scott x. Brown, Doering, McNab & Co. (1892) 
'61 L. J. Q. B. 738; [1S92] 2 Q. B. 724,729; 
41 W. R. 116.— ft.A. LINDLEY, LOPES and A. L. 
SMITH, L.JJ. 

Att.-Gen. t*. ifort (1804) 8 Price 364, n.— 
EX., referred to. 

s Rex v. Giles (1820) 8 Price 364. — EX. ; 
Att.-Gen. v. Trueman (1843) 13 L. J. Ex. 70 ; 
11 M. & W. 694 .— ex. 


Lancashire v. Staffordshire JJ. (1857) 26 
L. J. M. C. 171 ; S. C. nom. Reg. v. 
Lancashire, 7 El. & Bl. 839 ; 3 Jur. (N.s.) 
1095; 5 W. R. 658. — Q.B. ; ERLE, J. 
dissenting, followed. 

Jones v. Whittaker (1870) 39 L. J. M. C. 139 ; 
L. R. 5 Q. B. 541 ; 22 L. T. 535 ; IS W. R. 1197. 
— Q.B. 

mellor. J. — 1 am of opinion, on the authority 
of Reg. v. Lancashire, that beer does not fall 
within the description of “exciseable liquor.” . . . 

1 think this case must be governed by the rule 

laid down in Reg. v. Lancashire, that in order 
to be excisable, a liquor must pay an excise duty. 
— p. 543. ' 

j^igott, b., to the same effect. 

Ritchie v. Smith (1S4S) 6 C. B. 462; IS 
L. J. C. P. 9; 13 Jur. 63. — C.P. : and 
Gas Light and Coke Co. v. Turner (1840) 
6 Bing. (N.c.) 324 ; 9 L. J. Ex. 336 ; 8 
Scott 609. — EX. CH., distinguished. 

Feret *. Hill (1854) 23 L. J. C. P. 1S5 ; 15 C. B. 
207 ; 2 C. L. R. 1366 ; IS Jur. 1014; 2 W. R. 
493. — C.P. -ift 

Stewart v. Benton (17S5) 2 Chit. 456 ; 4 
Dougl. 219. — K.B., applied. 

Bothamley v. Sherson (1875) 44 L. J. Ch. 589, 
591 ; L. R. 20 Eq. 304, 309 ; 33 L. T. 150 ; 23 
W. R. 848. — romilly, m.r. 

Johnson v. Hudson (1S09) 11 East 180. 
— K.B., approved, and principle applied. 
Smith v Mawhood (1S45) 15 L. J. Ex. 149 ; 
14 M. & W. 452.— EX. 

Smith v. Mawhood. 

Distinguished , Ritchie i\ Smith (1S4S) IS 
L. J. C. P. 9 ; 6 C. B. 462, 472 ; 13 Jur. 63,— C.P. 
principle applied, Bailey v. Harris (1849) 18 
L. J. Q. B. 115; 12 Q. B. 905; 13 Jur. 341. 
—Q.B. 

Smith v. Mawhood, applied. 

Melliss v. Shirley Local Board (1885) 55 L. J. 
Q. B. 143 ; 16 Q. B. D. 446, 452 ; 53 L. T. S10 ; 
34 W. R. 1S7 ; 50 J. P. 214.— C.A. r 
COTTON, L.J. — In Smith v. Mtuchood-, Alderson, 
B., said, “ The question is, does the legislature 
mean to prohibit the act done or not ? If it 
does, whether it be for the purposes of revenue 
or otherwise, then the doing of the act is a 
breach of the law, and no right of action can 
arise out of it.”— p. 452. 

Att.-Gen. v. Key (1830) 1 Cr. & J. 159.— 
K.B. ; affirmed, (1831) 2 Cr. & J. 2.— EX. CH. 

Att.-Gen. v. Key, discussed. 

Att.-Gen. v. Greaves (1835) 5 L. J. Ex. 56 ; 

2 0. M. & R. 669 ; 1 Tyr. & G. 48.— EX. 

Att.-Gen. v. Tomsett (1834) 4 L. J. Ex. 171 ; 

2 Cr. M. & R. 170 ; 1 Gale 147 ; 5 Tyrw. 
514. — EX., approved. 

Att.-Gen. v. Greaves (1835) 5 L. J. Ex. 56 ; 

2 Ci\ M. & R. 669 ; 1 Tyrw. & G. 48.— EX. 

Newman v; Jones (1886) 55 L. J. M. C. 113 ; 
17 Q. B. D. 132, 137; 55 L. T. 327; 50 
J. P. 373. — S.C. nom. Newman v. Leach 
2 T. L. R. 600.— Q.B. D., considered. 

Bond v. Evans (1SS8)T>7 L. J. M. O. 105 ; 21 
Q. B. D. 249 ; 59 L. T. 411 ; 36 W. R. 767 ; 52 
«J. P. 613.— Q.B.D. 
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Thomson v. Thomson (1802) 7 Ves. 470 ; 

6 JR. R. 151. — grant, M.R., applied. 

Bytes r. Beaclon (1879) 48 L. J. Oh. 522, 532 ; 
11 Oh. D. 170, 193 ; 40 L. T. 243 ; 27 W. R. 
464.— JESSEL, M.R, 

Waymell v.'Reed (1794) 5 Term Rep. 599 ; 
2 R. R. 675. — K.B., referred to. 

Pellecat v. Angell (1835) 4 L. J. Ex. 326 ; 2 
Cr. M.& R. 311 ; 1 Gale 187 ; 5 Tyrw. 945. — EX. 

Thomas v. Withers (1760) 5 Term Rep. 117. 
— k.b. ; and Hennel y. Perry (1776) 5 
Term Rep. 117; 2 R. R. 561.— K.B., 

referred to. 

Wilkins v. Despard (1793) 5 Term Rep. 112. 

—K.B. 9 

Hennel v. Perry, applied. c 

The Annanclale (1877) 46 L. J.* Adm. 68 ; 
2 P. D. 179, 185 ; 36 L. T. 259.— SIR R. PHILLI- 
MORE. 

Holman v. Johnson (1775) Cowp. 341. — k.b. 
Distinguished , Clugas v. Penaluna (1791) 4 
Term Rep. 466 ; 2 R. R. 442.— K.B. ; doubted, 
J^ernard v* Reed (1794) 1 Esp. 91. — KENYON, C.J. 

Holman v. Johnson. 

Distinguished, Waymell r. Reed (1794) 5 Term 
Rep. 599 ; 2 R. R. 675. — k.b. ; applied , Bristow 
r. De Seqneville (1850) 19 L. J. Ex. 289 ; 5 Ex. 
275 ; 3 Car. & K. 64 ; 14 Jur. 674. — EX. ; dictum 
adopted , Taylor v. Chester (1869) 38 L. J. Q. B. 
225 ; L. R. 4 Q. B. 309, 314 ; 21 L. T. 859.— Q.B. 

Holman y. Johnson, applied. 

Scott v. Brown (1892) 61 L. J. Q. B. 73S ; 
[1892] 2 Q. B. 724, 728 ; 41 W. R. 116.— C.A. 

Holman v. Johnson. 

Not applied , Thomas, In re. Jaquess v. Thomas 
(1894) 63 L. J. Q.B. 572; [1894] 1 Q. B. 717, 750 ; 
9 R. 299 : 70 L. T. 567. — q.b.d. ; applied , Gedge 
v. Royal Exchange Assurance Corporation (1900) 
69 L. J. Q. B. 506 ; [1900] 2 Q. B. 214, 220 ; 82 
L. T. 463 ; 9 Asp. M. C. 57 ; 5 Com. Cas. 229.— 
KENNEDY, J. And see vol. i., col. 758. 

Bennett y. Clough (1818) 1 B. A Aid. 461 ; 
13 R. R. 352. — K.B., applied. 

Sissons** ft. Dixon (1826) 5 B. & C. 758; 8 
D. & R. 526 ; 4 L. J. (o.S.) K.B. 299— K.B. 

Kite and Lane’s Case (1822) 1 B. & C. 101 ; 
S.C. notn. Kite, Ex parte, 2D. & R. 212. 
— K.B., distinguished. 

Nunn, In re (1828) 8 B. & C. 644 ; 3 M. & Ry. 
75.— K.B. 

Krans, Ex parte (1823) 1 B. & C. 258 ; 2 
D. & R. 41 1 ; 25 R. R. 3S9. — K.B .,' ref erred to. 
Reg. v. Mount (1875) 44 L. J. P. C. 58 ; 
L. R. 6 P. C. 283, 305 ; 32 L. T. 279 ; 23 W. R. 
572. — P.c. ; Terraz, Ex parte (1878) 48 L. J. Ex. 
214 ; 4 Ex. D. 63, 67 ; 39 L. T. 502 ; 27 W. R. 
170 . — ex. D. And see Watson’s Case (post)- 

Beeching, Ex parte (1825) 4 B. & C. 136 ; 
6 D. & R. 209 ; 28 R. R. 224.— K.B. 
referred to. 

Watson’s Case (1839) 9 A. & E. 731 ; S. C. 
nom. Rex v. Wixon, 8 L. J. Q. B. 129 ; S. C, 
nom. Reg. t\ Batcheldor, 1 P. & D. 516 ; 2 
\V. W. & H. 19.— Q.B. And see 3 St. Tr. (n.s.) 
963, 973. 

Att.-Sea. y. Radio® (1851) 23 L. J. Ex. 240 ; 
10 Ex. 84 ; 2 C. L. R. 1116 ; 18 Jur. 555 ; 


2W.E. 566. — EX., PLATT and martin, bb. 
dissenting , discussed. 

Att.-Gen. r. Bradlaugh (18S5) 54 L. J. Q. B. 
205 ; 14 Q. B. D. 667, 688 ; 52 L. T. 589 ; 33 
W. R. 673 ; 49 J. P. 500.— C.A. 

Att.-Gen. y. Radloff, 7'eferred to. 

Att.-Gen. r. M‘Cormack [1903] 2 Ir. R. 517. 
— K.B.D., GIBSON and BOYD, JJ. 

Greenway y. Hurd. (1792) 4 Term Rep. 553. 
— x.B ., followed. 

Waterhouse v. Keen (1825) 4 B. & C. 200 ; 6 
D. & R. 257.— K.B. 

Bostock y. Saunders (1773) 2 W. Bl. 912 ; 3 
Wils. 434. — C.P., overruled. 

Cooper v. Booth (1785) 3 Esp. 135 ; 4 Dougl. 
339 ; 1 Term Rep. 535 n. — k.b. 

11. Stamps. 

Diploek y. Hammond (1854) 23 L. J. Ch. 550 ; 
5 De G. M. & G. 320 ; 2 W. R. 500.— L.JJ. 
( see vol. i. col. 80) ; Buck v. Robson (1878) 
48 L. J. Q. B. 250 ; 3 Q. B. D. 686 ; 39 L. T. 
325; 26 W. R. 804. — Q.B.D. (see vol. i. 
col. 80 ; and Fisher y. Calvert (1879) 27 
W. R. 301. — jessel, M.E., applied . 

Adams v. Morgan (xtost). 

Buck y. Rohson. 

Explained , Walker v. Bradford Old Bank 
(post) ; distinguished , London Clearing Bankers 
v. Inland Revenue Commissioners (1896) 65 
L. J. Q. B. 372 ; [1896] 1 Q. B. 542, 549 ; 74 
L. T. 209 ; 44 W. R. 516 ; 60 J. P. 404.— O.A. 

Shellard, Ex parte, Adams, In re, (1873) 43 
L. J. Bk. 3; L. L. R. 17 Eq. 109 ; 29 
L. T. 621 ; 22 W. R. 152.— BACON, C.J. 
(see vol. i. col. 80), not binding. 

Adams v. Morgan (1883) 14 L. R. Ir. 140. — C.A. 

Brice v. Bannister (1878) 47 L. J. Q. B. 722 ; 
3 Q. B. D. 569 ; 3S L. T. 739 ; 26 W. R. 
670. — C.A., referred to. 

British Waggon Co. v. Lea (1S80) 49 L. J. Q. B. 
321 ; 5 Q. B. D. 149, 134 ; 42 L. T. 437 ; 28 
W. R. 349 ; 44 J. P. 440.— COCKBURN, C.J. and 
MANISTY, J. „ 

Brice v. Bannister, applied. 

Adams v. Morgan (1883) 14 L. R. Ir. 140. — C.A. 

Brice v. Bannister, explained . 

Walker r. Bradford Old Bank (1884) 53 
L. J. Q. B. 280 ; 12 Q. B. D. 511, 516 ; 32 W. R. 
645.— W. WILLIAMS and A. L. SMITH, JJ. 

Brice v. Bannister, distinguished. 

Percival v. Dunne (1885) 54 L. J. Ch. 570; 
29 Ch. D. 128, 132 ; 52 L. T. 320.— BACON, V.-C. 

Brice v. Bannister, referred to. 

Drew v. Josolyne (1887) 56 L. J. Q. B. 490 ; 
18 Q. B. D. 590, 596 ; 57 L. T. 5 ; 35 W. R. 570. 
—C.A. ESHER, M.R. , BOWEN and FRY, L.JJ. And 
see “Assignment,” vol. i. cols. 80, 81. 

Rex y. Ridgwell Inhabitants (1827) 6 B. & C. 
665 ; 9 D; & R. 678 ; 5 L; J. (O.S.) M. C. 
67.— K.B. 

Principle applied , Freeman v. Inland Revenue 
Commissioners (1871) 40 L. J. Ex. 85 ; L. R. 6 
Ex. 101 ; 24 L. T. 323 ; 19. W. R. 590.— EX. ; 
approved , Limmer Asphalte Co.-y. Inland Revenue 
Commissioners (1872) 41 L. *T. Ex. 106 ; L. R. 7 
Ex. 211 ; 26 L. T. 633 ; 20 W. R. 610.— EX. 
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Beeching v. Westbrook (1811) 10 L. J. Ex. 
161 ; S M. & W. Ill ; ID. (N.S.) 118.— 
EX. 

Principle applied , Fancourt v. Thome (1S16) 
15 L. J. Q. B. 311 ; 9 Q. B. 312 ; 10 Jur. 639.— 
Q.B. ; Knight v. Barber (1816) 16 L. J. Ex. 18 ; 
16. M. & W. 66 ; 2 Car. & K. 333 ; 10 Jur. 929.— 
EX. 

Beeching v. Westbrook and Knight v. Barber, 
referred to. 

Clay r. Crofts (1S51) 20 L. J. Ex. 361. — ex. 
See Stamp Act, 1891 (51 & 55 Yict. c. 39) : 
“ Agreement.” 

Yollans v. Fletcher (1817) 16 L. J. Ex. 173 ; 
1 Ex. 20. — E X., followed. 

Willey -v. Parratt (1818) 18 L. J. Ex. 82 ; 3 Ex. 
211. — EX. ; Clay v. Crofts (1851) 20 L. J.Ex. 361. 
— PARKE and MART IX, BB. 

Willey v. Parratt. 

Referred to, Moore v. Garwood (1819) 19 
L. J. Ex. 15 ; 1 Ex. 681. — EX. CH. ; discussed 
and applied , Ward t\ Londesborough (Lord) 
(1852) 12 C. B. 252.— C.P. 

Mowatt y. Londesborough (Lord) (1851) 23 
L. J. Q. B. 177 ; 3 El. & Bl. 307. — Q.B., 
referred to. 

Tautz r. Archdale (1S95) 11 Times L. R. 152. — 

KENNEDY, J. 

Mullett v. Huchison (182S) 7 B. & C. 639 ; 
1 Man. & B. 522 ; 3 Car. & P. 92 ; 6 L. J. 
(O.s.) K. B. 176. — K.B., discussed. 

Doe d. Frankis v. Frankis (1810) 9 L. J. Q. B. 
177; 11 A. & E. 792; 3 P. & D. 565.— Q.B. ; 
Blackwell -v. M‘Naughtan (1811) 1 Q. B. 127. 
— Q.B. 

Mullett y. Huchison and Doe d. Frankis v. 
Frankis [supra), referred to. 

Semple v. Steinau (1853) 22 L. J. Ex. 221 ; 8 
Ex. 622 ; 17 Jur. 628.— EX. 

Doe d. Lambourn # v. Pedgriph (1830) 1 
C. & P. 312.— TENTERDEN, C.J., referred 
to. 

Chadwick e. Clarke (1815) 11 L. J. C. P. 233 ; 
1 C. B. 700 ; 9 Jur. 539.— C.P. 

Wharton v. Walton (1815) 11 L. J. Q. B. 
321 ; 7 Q. B. 171.— Q.B. 

Not applied , Mayfield v. Bobinson (1815) 11 

L. J. Q. B. 265 ; 7 Q. B. 186 ; 9 Juv. 826. — Q.B. ; 
applied. Lovelock v. Franklyn (1S17) 16 L. J. Q. B. 
182 ; 8 Q. B. 371, 381 ; 11 Jur. 1035.— Q.B. 

Lovelock y. Franklyn. 

j Referred to, Frost v. Knight (1S72) 11 L. J. Ex. 
78 ; L. E. 7 Ex. Ill ; 26 L. T. 77 ; 20 W. R. 171. 
— EX. ch. ; Societe Generate de Paris «\ Milders 
(1883) 19 L. T; 55. — FIELD^J. 

Melanotte v. Teasdale (1811) 13 L. J. Ex. 
358 ; 13 M. & W. 216.— EX., applied. 
Taylor «r. Steele (1817) 16 L. J. Ex. 177 ; 16 

M. & W. 665 ; 11 Jur. 806. — EX. 

Shepherd v. Wheble (1838) 8 (3.&P. 531. — 
abixger, C.B., commented on. 

Cox y. Bailey (1813)' 6 Man. <fc G. 193 ; 6 
Scott (x.R.) 79S. — C.P., referred to. 
Wrigley v. Smith (1831) 3 L. J. K. B. 
116 ; 5^B. & Ad. 1117 ; 3 N. & M. 181. 
— K.B., explained . 

Taylor Steele (1817) 16 L. J. Ex. 177 ; 16 
M. & W. 665 ; 11 Jur. 806.— EX, 


Moffat v. Edwards (1811) Car. & M. 16.— 
patersox, j., applied. 

Mitchell v. Westover (1S30) 11 Jur. 816,-y-C.P. 

Yates v. Evans (1892) 61 L. J. Q. B. 116 ; 
Ob L. 1. ij 32 ; oh J. P. oho. — Q.B.D. , 
approved. * * 

Kirkwood v. Carroll (1903) 72 L. J. K. B. 208 ; 
[1903] 1 K. B. 531 ; 88 L. T. 52 ; 51 W. B. 371. 
— C.A. 

Yeo v. Dawe (1SS5) 53 L. T. 125 ; 33 W. R. 
739.— C.A. BOWEX, L.J. dissenting; 
reversing 32 W. B. 203. — Q.B.D., approved 
hut not applied. 

Mortgage Insurance Corporation v. Inland 
Revenue Commissioners [seejjost). 

• Yeo v. Dawe, discussed. 

Smith v .% Dean (1900) 69 L. J. Q. B. 331 : 81 
L. T. 775.— Q.B.D. OO. 

British India Steam Navigation Co. v. 
Inland Revenue Commissioners (1S81) 50 
L. J. Q. B. 517 ; 7 Q. B. D. 165 ; 11 L. T. 
378 ; 29 W. B. 610.— GROVE and LINDLEY, 
JJ., approved hut not applied. 

Mortgage Insurance Corporation v. Inlafia 
Revenue Commissioners (1SSS) 21 Q. B. D. 352 ; 
57 L. J. Q. B. 630 ; 36 W. R. 833. — C.A. 

esher, m.r. — I should be sorry if it were sup- 
posed that we are interfering with any of the 
cases cited to us. But I may be allowed to say 
that what I am reported to have said in Yeo v. 
j D awe (supra) as to the parties not intending the 
document to be a promissory note, meant nothing 
moL'e than that the intention of the parties is an 
element to be taken into account in considering 
what is the nature of the document. I should 
also be sorry to derogate in any way from the 
reasoning in British India Steam Navigation Co. 
v. Inland-Revenue Commissioners. I do not think 
that either of those cases govern the present 
case. — p. 355. 

British India Steam Navigation Co. v. 
Inland Revenue Commissioners, not 

applied . 

Brown, Shipley & Co. v. Inland Revenue Com- 
missioners (1895) 61 L.J. M.C. 209;, [1895] 2 
Q. B. 210.— GRAXTHAM and CHARLES, JJ. ; re- 
versed , c.A. (post, col. 2917). And see 4i COM- 
PANY,” vol. i., col. 165. 

Mortgage Insurance Corporation v. Inland 
Revenue Commissioners, discussed. 

Smith ‘V. Dean (1900) 69 L. J. Q. B. 331 ; 81 
L. T. 775. 

Grantham, J. — The definition of ‘‘ promissory 
note” in sect, 33 of the Stamp Act, 1891, and in 
the corresponding section of the former Stamp 
Act of 1870, has been so drawn as to include 
documents which are not usually regarded as 
promissory notes. The leaning of the judges 
has been towards a restrictive interpretation of 
it. In Yeo v. Dawe (supra) the Court (Bowen, 
L.J. dissenting) held that the document there in 
question did not come within the section. Xu 
Mortgage Insurance Corporation v. Inland 
Revenue Commissioners it was laid down that the 
section does not apply to the document where 
the promise to pay money is part of a contract 
containing other stipulations. ... It seems to 
me that the words “ on the day of the transfer 
of the licence ” only fix the time of payment, 
and do not amount to an additional stipulation 
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within the meaning of the judgments in Mortgage 
Insurance Corporation v. Inland Revenue Com- 
missioners. — p. 332. channell, J. concurred. 

Doe d. Linsey v. Edwards (1836) 5 L. J. 
K. 3?. 23£ ; 5 A. & E. 95 ; 6 N. &; M. 
633 ; 2H.& W. 139.— K.B., applied. 

Doe d. Wright r. Smith (1S38) 7 L. J. Q. B. 
158 ; 8 A. & E. 255 ; 3N. & P. 335 ; 2 Jur. 851. 
— Q.B. 

Morris v. Dixon (1836) 5 L. J. K. B. 153 
4 A. & E. 815 ; C N. & M. 138 ; 2 H. & W. 
57. — K.B., distinguished. 

Jones i\ Ryder (183S) 7 L. J. Ex. 216 ; 4 M. 

W. 32 ; 1 H. & PI. £56.— EX. 

Tomkins v. Ashhy (1827) 6 B. & C. 541 ; 

9 D. & R. 543 ; 5 L. J. (o.S > K. B. 246. 
— K.B., applied. 

Mullett v. Huchison (or Hutchinson) (182S) 

7 B. & 0. 639 ; 1 Man. & R. 522 ; 3 Car. & P. 92 ; 

7 L. J. (O.S.) K. B. 176.— K.B. 

Tomkins v. Ashby, referred to. 

Blackwell v. M‘Naughtan (1841) 1 Q. B. 127. 
— Q.B. Marshall v. Powell (1846) 16 L. J. Q. B. 

5 ; 9 Q. B. 779 ; 11 Jur. Gl.— Q.B. 

Latham v. Rutley (1824) Ey. & M. 13. — 
Abbott, c.J. ; and Chadwick v. Sills 
(1823) R. & M. 15.— holroyd, J.. referred 
to. 

Doe d. Marlow t\ Wiggins (1843) 12 L. J. Q. B. 
177 ; 4 Q. B. 367 ; 3 G-. & D. 504 ; 7 Jur. 529.— 
q.b. ; Cox tr. Bailey (1843) 6 Man. & G. 193 ; 

6 Scott (N.R.) 798.— C.P. 

Latham v. Rutley, principle applied. 

Hill v. Ranson (1843) 12 L. J. C. P. 275 ; S. C. 
mm. Hill r. Ramin, 5 Man. & G.789 ; 6 Scott (n.r.) 
571.— C.P. 

Chadwick v. Sills [supra) referred to. 
Baldwin v. Alsager (1844) 14 L. J. Ex. 34 ; 13 
M. & W. 365.— EX. 

Chadwick v. Sills ; Latham v. Rutley ; and 
Baldwin v. Alsager, applied. 

Semple r. Steinau (1853) 22 L. J. Ex. 224 : 
8 Ex. 622 ; 17 Jur. 628.— EX. 

Dawson v. Macdonald (1836) 6 L. J. Ex. 10 ; 
2 M. & W. 26 ; 2 Gale 215 .— ex., applied. 
Field r. Woods (1837) 6 L. J. K. B. 209 ; 7 
A & E. 114 ; 2 K. & P. 117 ; W. W. k D. 482 ; 6 
D. P. C. 23 ; 8 Car. & P. 52 ; 1 Jur. 496.— K.B. 

Dawson v. Macdonald and Eield v. Woods, 

applied . 

Maynard r. Consolidated Kent Collieries Cor- 
poration [1903] 2 K. B. 121, 131 ; 72 L. J. K. B. 
681 ; 88 L. T. 070 ; 52 W. Ii. 117.— C.A. 

Josephs v. Pebrer (1824) 1 Car. k P. 341.— 
littledale, j., folloiced. 

Tomkins v. Savory (1829) 9 B. & C. 704 ; 4 
Man. & E. 53S ; 7 L. J. (o.S.) K. B. 334.— K.B. 

Vaughton v. Brine (1840) 9 L. J. C. P. 326 ; 
1 Scott (N.R.) 258 ; 1 Man. k G. 359. — 
C.P., referred to. 

Bethell r. Blencowe (1841) 10 L. J. C. P. 243 ; 
3 Scott (n.r.) 568 ; 3 Man. k G. 119.— C.P. 

Vaughton v. Brine and Lucas v. Beach (1840) 


1 Man. & G. 417 ; 1 Scott (N.R.) 350. — 
C.P., applied. 

Beeching*?. Westbrook (1841) 10 L. J. Ex. 464 ; 

8 M. & W. 411 ; 1 D. (n.s.) 18.— ex. 

Vaughton v. Brine, applied. 

Knight v. Barber (1846) 16 L. J. Ex. 18; 16 
M. & W. 66 ; 2 Car. & K. 333 ; 10 Jur. 929. — Ex. ; 
Ward v. Londesborough (Lord) (1852) 12 C. B. 
252.— C.P. 

Edgar v. Blick (1816) 1 Stark. N. P. C. 464. 
— ELLENBOROUGrH, c.J., distinguished. 
Bowen r. Fox (1828) 2 Man. k R. 167 ; 6 L. J. 
(O.S.) K. B. 235.— K.B. 

Edgar v. Blick, applied. 

Carlill r. Carbolic Smoke Ball Co. (1892) 61 
L. J. Q. B. 696 ; [1892] 2 Q. B. 484 ; 56 J. P. 656. 
— HAWKINS, J. ; affirmed, C.A. (see post). 

Drant v. Browne (1825) 3 L. J. (o.s,) K. B. 
Ill ; 3 B. & C. 665 ; 5 D. & R. 582.— K.B., 
distinguished. 

Bowen v. Fox (1828) 6 L. J. (o.s.) K. B. 235 ; 
2 Man. k R. 167.— K.B. 

Drant v. Brown, not applied. 

Chanter v. Dickenson (1843) 12 L. J. C. P. 
147 ; 5 Man. k G. 253 ; 6 Scott (N.R.) 182 ; 
2 D. (N.S.) 838 ; 7 Jur. 89. — C.P. 

r Drant v. Browne, applied. 

Hudspeth i'. Yarnold (1850) 19 L. J. C. P. 321 ; 

9 C. B. 621 ; 14 Jur. 581. — C.P. ; and Ward t\ 
Londesborough (Lord) (1852) 12 C. B. 252. — c.P. 

Chaplin v. Clarke (1849) 4 Ex. 407. — EX., 
referred to. 

Moore v. Garwood (1849) 19 L, J. Ex. 15 ; 
4 Ex. 6S1.— EX. CH. 

Moore v. Garwood, applied. 

Hudspeth i\ Yarnold (1850) 19 L. J. C. P. 
321 ; 9 C. B. 621 ; 14 JTir. 581.— C.P. 

Chaplin v. Clarke (s upra) and Moore v. 
Garwood, discussed and applied. 

Ward *. Londesborough (Lord) (1852) 12 C.B. 
252.— C.P. 

Chaplin v. Clarke, approved. 

Ward v. Londesborough (Lord), approved 
and applied. 

Mowatt i\ Londesborough (Lord) (1854) 23 
L. J. Q. B. 177 ; 3 El. & Bl. 307.— Q.B. 

Chaplin v. Clarke ; Hudspeth v. Yarnold 
(supra) ; and Clay v. Crofts (1851) 20 
L. J. Ex. 361. — EX., applied. 

Carlill r. Carbolic Smoke Ball Co. (1892) 61 
L. J. Q. B. 696 ; [1892] 2 Q. B. 484 ; 56 J. P. 665. 
—HAWKINS, J. ; affirmed, C.A. (see ante , vol. i. } 
col. 643). 

Brewer v. Palmer (1800) 3 Esp. 212. 

Refer redpjo, Ramsbottorn v. Tunbridge (1814) 
2 M. k S. 434; 15 R. R.-* 304. — K.B. ; applied , 
Hughes Budd (1840) 8 D. P. C. 478.— Q.B. 

Ramsbottorn v. Tunbridge (supra), and 
Ramsbottorn v. Mortley Q814) 2 M. & S. 
445 ; 15 R. R. 302. — K:B.7 not applied. 
Doe d. Marlow r. Wiggins (1843) 12 L. J. Q. B. 
177; 4 Q. B.^307; 3 G. k D. 504; 7 Jur. 
529. — Q.B. 
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Ramsbottom v. T&ortley. followed . 

Glover r. Hackett (1S57) 20 L. J. Ex. 416 • 
2 H. & N. 487 ; 3 Jur. (x.S.) 1088 ; 3 W. r! 
881.— Ex. 

Rex v. Pendleton Inhabitants (1812) 15 
East 449. — K.B., dictum overruled. 

Buxton v. Cornish (1844) 12 M. & W. 426 * 
13 L. J. Ex. 91 ; 1 D. & L. 585 ; 8 Jur. 46 . — ex! 

[bayley, j., in Rex y. Pendleton , says : 
“ Though we cannot look at the unstamped 
instrument for the purpose of proving by it any 
agreement between the parties ; for such is the 
general import of the Stamp Acts ; yet the Court 
may look at it to see whether it applies to other 
evidence of a contract between them. As if a 
contract in writing be made, not stamped, for 
the sale and delivery of certain goods on certain 
terms, the Court in an action for the non-delivery 
of goods upon a contract proved by parol evidence 
only, may look at the instrument to see whether 
it applies to the goods then sought to be recovered 
for : and if those goods were not included in the 
contract, parol evidence may be received of the 
contract sought to be recovered upon. So here, 
the Court might look at the instrument to see 
the duration of the first contract under it, in 
order to guide them in receiving parol evidence 
of the subsequent service, to which it did not 
apply.”— p. 455.] 

abixgeb, c.b. — The practice has prevailed *in 
Westminister Hall ever since I have known it, 
and before every judge for the last quarter of a 
century, that, in an action for work and labour, 
though the counsel stated that he was proceeding 
for some extra work, yet, if it appeared on cross- 
examination that the work was done under a con- 
tract in writing, the judge immediately stopped 
him from giving evidence of the contract. I 
think I can remember hundreds of cases where 
that has occurred, and where it has never been 
disputed. We are now asked to disturb this 
practice merely on the Siter dictum of a judge. 
If we were to do so the law would become every 
day more and more unsettled. — p. 428. 

barke, b. — Vincent v. Cole (M. & M. 257 : 
(1828) 3 C. & P. 4S1 ; 33 R. R. 688) must be con- 
sidered as overruling the dictum of Bayley, J., in 
Rex v. Pendleton. — p. 430. 

Schultz v. Astley (1836) 5 L. J. C. P. 130 ; 

2 Bing. (N.c.) 544 ; 2 Scott 815.— c.P. 

. Commented on. Stoessiger v. S. E. By. (1854) 

23 Ij. J. Q. B. 293 ; 3 El. & Bl. 549, 556 ; 2 
0. L. R. 1595 ; 18 Jur. 605 ; 2 W. R. 375.— q.b. ; 
applied, Harvey v. Cane (1876) 34 L. T. 64, 66 ; 

24 W. R. 400. — c.P.D. ; discussed, Baxendale v. 
Bennett (1878) 47 L. J. Q. B. 674 ; 3 Q. B. D. 
525, 532 ; 26 W. R. 899. — C.A., BAGGALLAY, 
bramwell, and brett, i£jj. ; London and 
South Western Bank v. Wentworth (I860) 49 
L. J. Q. B. 657 ; 5 Ex. D. 96, 102 ; 42 L. T. 188 : 
28 W. R. 516.— EX.D. 

Schultz v. Astley, referred to. 

Nash v. De Freville (1900) 69 L. Js Q. B. 484 ; 
[1900] 2 Q. B. 72, 89 ; 82 L. T. 642 ; 48 W. R. 

Reed v. Deere (1827) 7 B. & C. 261 ; 2 
C. & P. 624 ; 31 R. R. 190 .— k.b. 
Distinguished?! Janes v. Jones (1833) 2 L. J. Ex. 
249 ; 1 Cr. & M. 721 ; 3 Tyrw. 890.— EX. ; applied , 
Atherstone v. Bostock (1841) 10 L. J. C. P. 113 ; 

2 Man. & G. 511 ; 2 Scott (x.R.) 637 ; 1 Drink. 
96.— C.P. 


Ames v. Hill (1800) 2 B. & P. 150.— C.P., 
followed. * 

Reardon v. Swaby (1803) 4 East 1S7. — K.B. 

Rogers v. James (1816) l Talint. 147; 2 
Marsh. 425. — C.P. ; and Pitman v. Hum- 
frey (1832) 2 Tyrw. 500 .— ex., discussed 
and applied. 

Rose v. Tomblinson (1S£4) 3 D. P. C. 49. — 
LITTLEDALE, J. 

Rex v. Reeks (1726) 2 Stra. 716 ; Ld. Raym. 
1445 ; 1 Barnard. 8. — K.B., distinguished . 
Bowen v. Ashley QhmQ. 

% 

% Bowen v. Ashley (1805) 1 Bos. & P. (x.r.) 
274. — C.p., not applied. 

Goodson *r. Forbes (1815) 6 Taunt. 171 ; 1 
Marsh. 525. — C.P. 

Bowen v. Ashley, principle applied. 
Ramsbottom v. Davis (1839) 8 L. J. Ex. SO ; 
4 M. & W. 584 ; 7 D. P. C. 173.— EX. 

Baker v. Jardine (1784) 13 East 235^rw^ 
k.b. ; and Davis (or Bristol Dock ‘Co.) v. 
Williams (1811) 13 East 232. — K.B., dis- 
cussed and applied. 

Goodson v. Forbes (1815) 6 Taunt. 171 ; 1 
Marsh. 525. — C.P. 

Davis (or Bristol Dock Co.) v. Williams, 

principle applied. 

Ramsbottom r. Davis (1S39) 8 L. J. Ex. 80 ; 

4 M. & W. 5S4 ; 7 D. P. C. 173.— EX. 

Rex v. St. Pauls, Bedford (1795) 6 Term. 
Rep. 452. — K.B., distinguished. 

Rex v. Enderby Inhabitants (1831)2B. & Ad. 
205 ; 9 L. J. (O.S.) M. C. 80— K.B. 

Rex v. Enderby Inhabitants (1831) 2 B. & 
Ad. 205 ; 9 L. J. (O.S.) M. C. SO.— k.b. 
Applied, Wilson v. Smith (1844) 13 L. J. Ex. 
113 ; 1 D. & L. 633. — EX. ; referred to, Cox v. 
Bailey (1843) 6 Man. & G. 193 ; 6 Scott (n.r.) 
798. — C.P. ; Liddiard r. Gale (1850) 19 L. J. Ex. 
160; 4 Ex. 816 .— ex. * 

Liddiard v. Gale, followed. 

Rowland t\ Lazarus (1859) 1 F. & F. 466. — 

1 cockburx, c.j. 

I 

Liddiard v. Gale. 

I See 54 & 55 Viet, c. 39, Sched. I. 

Remon v. Hayward (1835) 4 L. J. K. B. 64 ; 

2 A. & E. 666. — Q.B., not applied. 

Doe d. Marlow v. Wiggins (1843) 12 L. J. Q. B. 
177 ; 4 Q. B. 367 ; 3 G. & D. 504 ; 7 Jur. 529. 
—Q.b. 

Pinner v. Arnold (1835) 5 L. J. Ex. 1 ; 2 
Cr. M. & R. 613 ; 1 Tyrw. «fc G. 1 ; 1 Gale 
271, — EX., commented on. 

Chanter v. Dickinson (1843) 12 L. J. C. P. 147 ; 

5 Man. & G. 253 ; 6 Scott (x.R.) 182 ; 2 D. (N.s.) 
838 ; 8 Jur. 89.— C.P. 

Pinner v. Arnold and West Middlesex 
Waterworks v. Suwerkropp (1829) Moo. & 
M. 408 ; 4 C. & P. 87. — tenterden, C.J., 
applied. 

Gurr v. Scudds (1855) 11 Ex. 190 ; 3 W. R. 
457 .— ex. 
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Yenning v. leckie (1810) 13 East 7; 12 
R. R. 292. — K.B., applied. 

Marson r. Short (1835) 4 L. J. C. P. 270; 2 
Iiing. (*.00*18 ; 2 Scott 243 ; 1 Hodges 260.— 
O.P. And sec a tire, col. 2036. 

South v. Finch (1837) 3 Bing. (n.C.) 506 ; 
4 Scott 293.— C.P., principle applied. 
Chanter v. Dickinson (1S43) 12 L. J. C. P. 147 : 

5 Man. & a. 253 ; 6 Scott (N.R.) 182 ; 2 D. (x.s.' 
838 ; 7 Jur. 89.— O.P. 

Hughes y. Budd (1840) 8 D. P. C. 478.— Q.B. 
Bef erred to, Knight r. Barber (1846) 16 L. J. 
Ex. 18 ; 16 M. & W. 66 : 2 Car. & K. 333; 10 
Jur. 929. — EX. : applied , Gurr r. Scudds (18,55) 
11 Ex. 190 ; 3 TV. R. 457.— EX. 

Curry y. Edensor (1790) 3 Term "Rep. 524. 
— K B 

B-ef erred to, Buxton r. Bedall (1803) 3 East 
303. — k.b. ; not applied , Warrington r. Furbor 
(1S07) 8 East 242 ; 6 Esp. 89.— K.B. ; dis- 
tinguished, Smith v. Cator (1S19) 2 B. & Aid. 

K.B. ; referred to, Rein r. Lane (1867) 36 

L. J. Q. B. 81*: S B. & C. 83 : L. R. 2 Q. B. 144 ; 
15 L. T. 466 ; i 5 TV. R. 345.— Q.B. 

Smith y. Cator (supra), distinguished. 
Southgate v. Bohn (1846) 16 L. J. Ex. 50 ; 16 

M. & TV. 34.— ex. 

Smith y. Cator, distinguished. 

Cli at field r. Cox (1832)'lS Q. B. 321 ; 21 L. J. 
Q. B. 279 ; 16 Jur. 594. — Q.B. 

CAMPBELL, c.j. — There the agreement was 
between principal and factor, not between vendor 
and purchaser, as here. — p. 324. 

Smith y. Cator, referred to. 

Rein v. Lane (1867) 36 L. J. Q. B. SI : S B. k S. 
83 ; L. R. 2 Q. P>. 144 ; 15 L. T. 466 ; 15 TV. R. 
345. — Q.B. 

Buxton v. Bedall (1803) 3 East 303. — k.b., 
held overruled. 

Pinner v. Arnold (1835) 5 L. J. Ex. 1 ; 2 Or. M. 

6 R. 613 ; 1 Tyrw. & G. 1 ; 1 Gale 271.— EX. 

Buxton, v. Bedall, distinguished. 

Marson v. Short (1835) 4'L. J. C. P. 270: 2 
Bing.! (n.C.) Ill ; 2 Scott 243 ; 1 Hodges 260. 
—O.P. 

Hughes v. Breeds (1826) 2 C. & P. 159. — 
Abbott, c.j. ; and Wilks v. Atkinson 
(1815) 6 Taunt. 11 ; 1 Marsh. 412. — C.P., 
applied. 

Pinner i\ Arnold (1835) 5 L. J. Ex. 1 ; 2 Cr. 
M. & R. 613 ; 1 Tyrw. &: G. 1 ; 1 Gale 271.— EX. 

Forsyth v. Jervis (181 G) 1 Stark. 437 ; 18 
R. R. 804. — K.B., applied. 

Marson r. Short (1835) 4 L. J. C. P. 270 ; 2 
Bing. (N.C.) 118 ; 2 Scott 243 ; 1 Hodges 200. 
— C.P. 

Attwood y. Small (1827) 7 B. k C. 390 ;.l 
M. & R. 246. — k.b., discussed. 

Bacon r. Simpson (1837) 7 L. J.- Ex. 34 ; 3 
M. & TV. 78.— EX. 

Wilson v. Zulueta (1849) 19 L. J. Q. B. 49 ; 
14 Q. B. 405 ; 14 Jur. 366. — Q.B., distin- 
guished. 

Mahoney v. Kekule (1854) 23 L. J. C. P. 54 ; 
14 G. B. 390 ; 2 C, L. R. 343 ; 18 Jur. 313 ; 2 
W. R. 155.— c.P. 


Leeds v. Burrows (1S01) 12 East 1 . — k.b., 
principle applied. 

Sheldon r. Cox (1824) 3 B. & C. 420 ; 5 D. & R. 
277. — K.B. And see vol. i., col. 67. 

Barker v. Smart (or Smark) (1841) 10 L. J. 
Ex. 200 : 7 M. & TV. 590 ; 9 D. P. C. 211. 
— EX., referred to. 

Daines r. Heath (1847) 3 C. B. 938. — C.P. 
Knights Deep. Lim. ?\ Inland Revenue Commis- 
sioners (1898) 68 L. J. Q. B. 125 ; [1899] 1 Q. B. 
345, 350 ; 79 L. T. 704 : 47 TV. R. 415 ; 63 J. P. 
147 .— wills and bruce, jj. : (reversed, (1899) 
69 L. J. Q. B. 66 ; [1900] 1 Q. B. 217 ; 81 L. T. 
625 ; 4S W. R. 19S.— C.A.). 

Scott v. Alsopp (1816) 2 Price 20. — EX., dis- 
tinguished. 

Lloyd v. Heathcote (1833) 2 L. J. Ex. 162 ; 
1 Cr. &; M. 336 ; 3 Tyrw. 309.— EX. 

Attree y. Anscomb (1813) 2 M. & S. 88. — 
K.B., disapproved hut followed. 

Toovey r. Simpson (1839) 3 Jur. 1173. — 
littledale, j. 

Attree v. Anscomb, eommetited on. 

Toovey v. Simpson, referred to. 

Winchester Com Exchange Co. r. Gillingham 
(1S43) 12 L. J. Q. B. 159 ; 3 G. & D. 567 ; 4 Q. B. 
475 : 7 Jur. 326.— Q.B. 

Limmer Asphalte Paving Co. v. Inland 
Revenue Commissioners (1872) 41 L. J. 
Ex. 106 ; L. R. 7 Ex. 211 ; 26 L. T. 633 ; 
20 W. R. 610. — E x., followed. 

Sweetmeat Automatic Delivery Co. r. Inland 
Revenue Commissioners (post) ; National Tele- 
phone Co. v. Inland Revenue Commissioners 
[1899] 1 Q. B. 250.— C.A. (post col. 2907). 

Thames Conservators v. Inland Revenue 
Commissioners (1886) 56 L. J. Q. B. 181 ; 
18 Q. B. D. 279 ; 50 L. T. 198 ; 35 W. R. 
274.— DENMAN anc4 HAWKINS, JJ., dis- 
tinguished. 

Sweetmeat Automatic Delivery Co. v. Inland 
Revenue Commissioners, Jcnes r. Same (1894) 15 
R. 136 ; 64 L. J. Q. B. 84 ; [1895] 1 Q. B. 484 ; 
71 L. T. 763; 43 TV. Ii. 318. — WRIGHT and 

COLLINS, JJ. 

Collins. J. — In that case [Thames Conserva- 
tors? m*?] there was no instrument under seal. 
— p. 145. 

Thames Conservators v. Inland Revenue 
Commissioners, commented on. 

National Telephone Co. v. Inland Revenue 
Commissioners [1899] 1 Q. B. 250. — C.A. (see 
■post, col. 2907). c 

Jones v. Inland Revenue Commissioners, 
Sweetmeat Automatic Delivery Co. v. 
Same, approved and distinguished . 

Clifford v. Inland Revenue Commissioners 
(1896) 65 L.,J. Q. B. 582 ; [1896] 2 Q. B. 187 ; 
74 L. T. 699 ; 45 TV. R. 14. 

pollock, B. — In each case it was held that 
the agreement was a security fora sum of money 
at stated periods for an indefinite period, and 
that the stated periods were annual. I entirely 
agree with these decisions. In Jones v. Inland 
Bevenue Commissioners, the agreement that an 
annual sum was to be paid ; and in Sweetmeat 
Automatic Delivery Co. v. Inland Revenue Com- 
missioners. the words “ yearly rent ” occur in the 
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agreement. In those cases there was no diffi- 
culty in applying the Act [Stamp Act 1S91] to 
those payments and agreements. But in the 
present case the only payment we find contem- 
plated is a weekly payment. — p. 58(1. BRUCE, J. 
concurred. 

Jones y. Inland Revenue Commissioners,. 

approved, and, followed. 

National Telephone Co. v. Inland Revenue 
Commissioners (1898) 68 L. J. Q. B. 222 ; [1899] 

1 Q. B. 250 : 47 W. R. 247. — C.A. ; affirmed, (1899) 
69 L. J. Q. B. 43 ; [1900] A. C. 1 ; 81 L. T. 540 ; 
48 W. R. 210 ; 64 J. P. 420.— h.l. (e.). 

COLLINS, l.j. — I confess that I was startled 
at the outset of the case hy hearing that I was a 
party to a decision — Jo/tes v. Inland Revenue 
Commissioners — which did noton its prima-farie 
statement commend itself to my j udgment ; but 
now that I have heard the argument, and had 
the opportunity of reading the judgment, I 
cannot see any escape from the decision I arrived 
at there. I have nothing further to add to wliat 
I said in that case, except that in citing Taylor 
v. Pendleton Overseers (1887) 56 L. J. M. C. 
146 ; 19 Q. B. D. 288, in that case I was obviously 
making a mistake and confounding it with 
Thames Conservators v. Inland Revenue Commis- 
sioners {supra) . All that I said there had reference 
to that case, and not to Taylor v. Pendleton Over- 
seers ; and I must say that, after reading a£ain 
the decision in Thames Conservators v. Inland 
Revenue Commissioners , 1 think that that decision 
is open to the observations which I ventured to 
make upon it in Jones v. Inland Revenue Com- 
missioners . — p. 227. 

[Note. — The correction has reference to the 
report of Jones v. Inland Revenue Commissioners 
in the Law Reports [1895] 1 Q. B. 484, at p. 495. 
In the Law Journal Reports (64 L. J. Q. B. 98) 
the observations of COLLINS, J. (at p. 90) are 
correctly attributed to Thames Co?iservator$ v. 
Inland Revenue Commissioners. ] 

Jones v. Inland Revenue Commissioners, 

referred to. 

Jackson Inlan^l Revenue Commissioners 
(1902) 87 L. T. 269— phillimore, j. 

Jones v. Inland Revenue Commissioners and 

National Telephone Co. v. Inland Revenue 

Commissioners, explained 

British Oil and Cake Mills r. Inland Revenue 
Commissioners (1903) 72 L. J. K. B. 312 ; [1903] 
1 K. B. 689, 697 ; 88 L. T. 526 ; 51 W. R. 388 ; 
67 J. P. 145.— C.A. 

Clifford v. Inland Revenue Commissioners 

(supra, col. 2906), distinguished. 

Lewis v. Inland Revenu^Commissioners (1898) 
67 L. J. Q. B. 694 ; [1898] 2 Q. B. 290 ; 78 L. T. 
745.— weight and phillimore, jj. 

Lewis v. Inland Revenue Commissioners, 

referred to. 

Clifford v. Inland Revenue Commissioners, 

discussed and followed. 

Jackson v. JLnland Revenue Commissioners 
. (1902) 87 L. T. 269.— phillimore, j. 

Quin, v »King (1S36) 5 L. J. Ex. 140 ; 1 

M. & W. 42 ; 4 D. P. C. 736 ; 1 Gale 407. 

— EX., distinguished. 

Walmesley v. Brierly (1836) 1 M. &Rob. 529. — 
PARKE, B. 


Walmesley v. Brierly, applied. 

Hartley r. Mauson (1842) 11 L. J. C. P?199 ; 

4 Man. & G. 172 ; 1 D. (x.s.) 711.— C.P. 

Lopez v. De Tastet (1819) S^Taunt. 712. 
— C.P ., followed. * 

Annandale v. Pattison (1829) 9 B. & 0. 919 ; 

8 L. J. (O.S.) K. B. 66.— K.B. 

Dickson v. Cass (1830) 1 B. & Ad. 343 ; 

8 L. J. (O.S.) K. B. 396. — K.B., distin- 
guished. 

Do eV/. Scruton v. Snaith (1832) 1 L. J. C. P. 
59 ; 8 Bins 1 . 146 ; 1 M. & Scott, 230.— C.P. ; 
Paddon r. Bartlett (1834) 4 L. J. K. B. 65 ; 

2 A. & E. 9 ; 4 N. & 3®. 1.— K.B. ; Doe tl. 
Merceron r. Bragg (1838) 7 L. J. Q. B. 263 ; 

8 A. & E. 620 ; 3 N. & P. 644.— Q.B. 

Dickson v. Cass. 

Doubted , Barker r. Smark (1811) 10 L. J. Ex. 
200; 7 M. & W. 590; 9 D. P. C. 211.— EX. ; 
commented on, Wroughton v. Turtle (1S43) 13 
L. J. Ex. 57 : 11 M. & W. 561 ; 1 D. & L. 473. 
— EX. ; overruled, Frith r. Rotherham (1S46) 15 
L. J. Ex. 133 ; 15 M. & W. 39 ; 10 Jur. 208.— EX . 

Rein v. Lane (1867) 36 L. J. Q. B/Sl ; L. R. 

2 Q. B. 144 ; 8 B. & S. 83 ; 15 L. T. 466 ; 
15 W. R. 345.— Q.B., distinguished. 

Horsey v. Graham (1S09) 39 L. J. C. P. 58, 62 ; 
L. R. 5 C. P. 9, 13 ; 21 L. T. 530 ; 18 W. R. 
141.— C.P. 

Learoyd v. Bracken (1893) 63 L. J. Q. B. 
96 ; [1S94] 1 Q. B. 114 ; 9 R. 92 ; 69 L.T. 
66S f 42 W. R. 196.— C. A. See 
Customs and Inland Revenue Act, 1898 (61 &; 
62 Yict. 46), s. 7. 

Glasgow and South Western Ry. v. Inland 
Revenue Commissioners (1886) 13 Rettie 480. — 
ct. of sess. ; lord shand dissenting ; reversed 
nom. Inland Revenue Commissioners v. Glasgow 
and South Western Ry. (1887) 56 L. J. P. C. 
S2 ; 12 App. Cas. 315 ; 57 L. T. 570 ; 36 W. R. 
241.— H.L. (SC.). 

Inland Revenue Commissioners v. Glasgow 
and South Western Ry., referred to. 

Inland Revenue Commissioners -r.^ngus & Co. 
(1SS9) 23 Q. B. 579 ; 61 L. T. 832 ; 38 W. E. 3. 
— C.A. 

halsbury, L.C. — In order that sect. 70 [Stamp 
Act, 1870] may apply, the property must be 
actually transferred by the instrument itself, 
not merely by virtue of an equitable doctrine. 
In Inland Revenue Commissioners v. Glasgow and 
South Western Ry. it was held that, upon the 
sale of business premises to a railway company, 
a sum given by the jury as compensation for 
loss of business was part of the commission for 
the sale of the premises, and was therefore liable 
to ad valorem duty. — p. 588. 

Furness Ry. (or Riverstone and Lancaster 
Ry.) v. Inland Revenue Commissioners 
(1864) 33 L. J. Ex. 173 ; 2 H. & C. 855 ; 
10 Jur. (N.S.) 1133; 10 L. T. 161; 13 
* W. R. 10. — E x., followed. 

G. W. Ry. v. Inland Revenue Commissioners 
(1893) 63 L. J. Q. B. 405 ; [1894] 1 Q. B. 507 ; 
9 R. 122 ; 70 L. T. 86 ; 42 W. R. 211 ; 58 J. P. 
397.— C.A. 

G. W. Ry. v. Inland Revenue Commissioners 

(supra), applied , . 

Coats, Ltd. v. Inland Revenue Commissioners 
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(1897) 66 L. J. Q. B. 434 ; [1897] 1 Q. B. 778.— 
wills and grantham. jj. : and 66 L. J. Q. B. 
732 ; *[1897] 2 Q. B. 423 ; 77 L. T. 270 ; 46 
W. R. 1 ; 61 J. P. 693.— C.A. 

Foster (uohn)^ & Sons v. Inland Revenue 
Commissioners (1893) 63 L. J. Q. B. 173 ; 
[1894] 1 Q. B. 516 ; 9 R. 161 ; 69 L. T. 
817 ; 42 W. R. 259 ; 58 J. P. 444.— C.A. ; 
reversing CAVE, 4 , ; WRIGHT, J. dissenting; 
approved. 

Wilson (John) & Son r. Inland Revenue Com- 
missioners (1895) 23 Rettie 18. — CT. of sess. 

Poster (John) ^ Sons v. Inland Revenue 
Commissioners, applied. 

Coats, Ltd. v. Inland Revenue Commissioners 
(1897) 66 L. J. Q. B. 434, 732 ; [1897] 1 Q. B. 
778 ; [1897] 2 Q. B. 423 (supra). 

Poster (John) & Sons v. Inland Revenue 
Commissioners, and Coats, Ltd.v. Inland 
Revenue Commissioners, referred to. 

G. N. Ry. r. Inland Revenue Commissioners 
CUmLM L. J. Q. B. 978 ; [1899] 2 Q. B. 652 ; 
81 L.' T. 585 ; 48 W. R. 170 ; 64 J. P. 21.— 
DARLING ai.d PHILLIMORE, jj. ; affirmed. (1900) 
70 L. J. K. B. 336 ; [1901] 1 Q. B. 416 ; S4 L. T. 
1S3 ; 49 W. R. 261 ; 65 J. P. 275.— c.A. 

Huntington v. Inland Revenue Commis- 
sioners (1896) 65 L. J. Q. B. 297 ; [1S96] 
1 Q. B. 442 ; 74 L. T. 28 ; 44 W. R. 300.— 
WRIGHT and KENNEDY, JJ. See 
Finance Act, 1898 (61 & 62 Viet. c. 10), s. 6. 

Rex v. Long Buckby Inhabitants (1805) 7 
East 45 ; S R. R. 595. — k.b. ; and Crisp v. 
Anderson (1815) 1 Stark. 35 ; IS R. R. 
744. — ELLENBOROUGH, C.J., referred to. 
Pooley v. Goodwin (1835) 4 A. & E. 94 ; 
5 N. & M. 466 ; 1 H. & W. 567.— K.B., 
applied. 

Hart v. Hart (1841) 11 L. J. Ch. 9 ; 1 Hare 1 ; 

5 Jur. 1007.— WIGRAM, V.-C. 

Crisp v.*Anderson, approved and applied . 
Hart v. Hart, referred to. 

Crowtlier v. Solomons (1848) 18 L. J. C. P. 92 ; 

6 C. B. 758— C.P. 

Crisp v. Anderson, Pooley v. Goodwin, Hart 
v. Hart, and Crowther v. Solomons, 

referred to. 

Closmadeuc v. Carrel (1856) 25 L. J. C. P. 216 ; 
18 C. B. 36 ; 2 Jur. (N.S.) 474 ; 4 W. R. 547.— C.P. 

Hart v. Hart, Crowther v. Solomons, Pooley 
v. Goodwin, Rex v. Long Buckby, and 
Closmadeuc v. Carrel, approved. 

Marine Investment Co. v. Haviside (1872) 42 
L. J. Ch. 173; L. R. 5 H. L. 624, 631.— 

H.L. (E.). 

lord cairns.— T he law with regard to the 
presumption to be made as to the stamping of 
lost instruments appears to me to be stated 
correctly in a sentence in the book of Mr. Taylor 
on Evidence [4th. ed. p. 158], in which all the 
authorities which have been referred to to-day 
are collected. Mr. Taylor says : “ If secondary 
evidence is tendered to prove the contents of an 
instrument which is either lost or retained by 
the opposite party after notice to produce it, the 


Court will presume that the original was duly 
stamped unless some evidence to the contrary is 
given.” The cases which have been referred to 
at the bar are here collected in a foot-note. 
They are Hart v. Hart, Crowther v. Solomons , 
Poole u v. Goodwin , Rex v. Long Buckby, and 
Closmadeuc v. Carrel . — p. 175. 

Potter v. Inland Revenue Commissioners 
(1854) 23 L. J. Ex. 345 ; 10 Ex. 147 ; 
18 Jur. 778 ; 2 W. R. 561.— EX. 

Approved , Limmer Asphalte Paving Co. v. 
Inland Revenue Commissioners (1S72) 41 L. J. 
Ex. 106 ; L. R. 7 Ex. 211, 215 ; 26 L. T. 633 ; 
20 W. R. 610. — EX. ; explained, Inland Revenue 
Commissioners v. Angus & Co. (1889) 23 Q. B. D. 
579, 596 ; 61 L. T. 832 ; 38 W. R. 3.— C.A. 
(affirming 53 J. P. 435. — Q.B.D.). 

Inland Revenue Commissioners v. Angus & 
Co., distinguished. 

Troup v. Inland Revenue Commissioners (1891) 
7 Times L. R. 610— DENMAN and wills, jj. 

Potter v. Inland Revenue Commissioners, 

referred to. 

Smelting Co. of Australia v. Inland Revenue 
Commissioners [1896] 2 Q. B. 179, 184 (post, 
col. 2912). 

Potter v. Inland Revenue Commissioners, 

explained. 

c Inland Revenue Commissioners v. Angus & 
Co., referred to. 

West London Syndicate v. Inland Revenue 
Commissioners (1898) 67 L. J. Q. B. 956 ; [1898] 
2 Q. B. 507; 79 L. T. 289 ; 47 W. R. 125.— C.A. 
A. L. SMITH and V. WILLIAMS. L.JJ.; RIGBY, L.J. 
dissenting ou one point, A. L. smith and rigby, 
L.JJ., v. williams dissenting on the other point. 

v. williams, L.J. — I understand Potter v. 
Inland Revenue Commissioners to mean that 
where real estate and the goodwill connected 
with it are conveyed by separate deeds they are 
both liable to ad valorem duty — p. 968. See 
judgment at length. m 

Potter v. Inland Revenue Commissioners, 
and Inland Revenug Commissioners v. 
Angus & Co., applied. 

Danubian Sugar Factories v. Inland Revenue 
Commissioners (1900) 70 L. J. Q. B. 211 ; [1901] 

1 Q. B. 245 ; 84 L. T. 101 ; 65 J. P. 212.— C.A. 

Potter v. Inland Revenue Commissioners, 
and Inland Revenue Commissioners v. 
Angus & Co., discussed. 

Inland Revenue Commissioners v. Muller & 
Co.’s Margarine, Ltd. (1901) 70 L. J. K. B. 677 ; 
[1901] A. C. 217, 230 ; 84 L. T. 729 ; 49 W. R. 
603 . — h.l. (e.) (see potf, col. 2912). 

Christie v. Inland Revenue Commissioners 
(1866) 36 L. J. Ex. 11 ; L. R. 2 Ex. 66 ; 

4 PI. & C. 664; 15 L. T. 282; 15 W. R. 
258. — EX., followed. 

Phillips v. ^Inland Revenue Commissioners 
(1867) 36 L. J. Ex. 199 ; L. R. 2 Ex. 399, 400 ; 
16 L. T. 839.— EX. 

Christie v. Inland Revenue Commissioners, 
and Phillips v. Inland Revenue Commis- 
sioners, distinguished . * r 

MacLeod v. Inland Revenue Commissioners 
(1885) 12 Rettie 1045.— CT. OF SESS. 
lord president iNGLis.— The second case 
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[Phillip* v. Inland. Revenue Commissioners] 
does not require any particular consideration, 
because it follows as a matter of course upon 
the first l Christie v. Inland Revenue Commis- 
sioners'] : but the first certainly requires atten- 
tion, and it appears to me that it differs from 
the present in a very essential respect . . . The 
retiring partners in that case got no portion of 
the co-estate whatever, whereas here Mr. 
Wilson obtains a subject — one half of the co- 
estate — of the value of 8,000£. No part of the 
co-estate in Christie's Case was retained by 
or given to either of the retiring partners. What 
they got was cash and nothing else — cash or its 
equivalent in a security for money. . . Indeed. 
I think the general principle upon which the 
C.B. proceeds there is just that which I am 
proposing to adopt in the present case. He 
says, “ In all these cases it appears to me that 
the substance of the transaction is alone to be 
considered upon the question whether the instru- j 
ment is liable to the stamp duty under the 
statute, and the substance of this transaction 
collected from the pleas certainly seems to me 
to be a sale by Mr. Black to Mr. Christie of Mr. 
Black’s interest in the plaintiffs property for 
the sum of 110,000Z.” This is exactly the view 
I take of the present case, and the present, I 
think, differs from that just in the very respect 
which constitutes the distinction between a sale 
and a division. — p. 1019. 

LORD shand, to the same effect. 

lord Advocate v. Galloway (1881) 11 Eettie 
541. — CT. OF SESS., followed. 

Lord Advocate v. M‘Court (1893) 20 Eettie 
488.— CT. OF SESS. 


Inland Revenue Commissioners v. Todd 

(1898) 67 L. J. P. C. 42 ; [1898] A. C. 399; 
78 L. T. 571. — H.L. (sc.). See Finance Act, 
1898 (61 & 62 Viet. c. 10), s. 6. 


Denn d. Manifold v. Diamond (1825) 4 B. & 
&. 243 ; 6 D. & R.*32S ; 3 L. J. (o.S.) 
K. B, 211 ; 28 E. E. 237.— K.B. 

Applied, Massy v . Nanney (1 S37) 6 L. J. C. P. 185 : 
3 Bing, (n.c.) 478 ; 4 Scott 258. — C.P. ; referred to, 
Vauxhall Bridge Co. v. lawyer (1851) 20 L. J. 
Ex. 304 ; 6 Ex. 504. — EX. ; approved, Att.-Gren. 
t. Bradbury (1851) 21 L. J. Ex. 12 ; 7 Ex. 97 ; 
16 Jur. 130. — ex. ; applied , Henniker v. Henni- 
ker (1852) 22 L. J. Q. B. 94 ; 1 El. & Bl. 54 ; 17 
Jur. 436. — Q.B. ; Beresford Succession, In re 
(1855) 5 Ir. C. L. R. 409.— EX. And see 
Huntington v. Inland Revenue Commissioners 
[1896] 1 Q. B. 422 ; 65 L. J. Q. B. 297 ; 74 L. T. 
28 ; 44 W. E. 300. — WRIGHT and KENNEDY, JJ. 


Plymouth Great Western Dock Co. v. Inland 
Revenue Commissioners (1853) 22 L. J. Ex. 1SS ; 
S. C. nom. Gill, In re. 8 Ex. 376? — EX. See 16 & 
17 Viet. c. 59, s. 11. ' 


Warren v. Howe (1823) 2 B. & C. 281 ; 3 
D. & E. 494; 2 L. J. (o.S.) K. B. 8.— K.B., 
and Blandy v. Herbert (1829) 9 B. & C. 
396; 7 L. J. (O.S.) K. B. 22$.— K.B., 
explained. 

Caldwell v. Dawson (1850) 5 Ex. 1 ; 14 Jur. 
316.— EX. 


West London Syndicate v. Inland Revenue 
Commission's <1897) 67 L. J. Q. B. 218; 
[1898] 1 Q. B. 226.— GRANTHAM and 
CHAlNNELL, JJ. ; affirmed and reversed in 
part , (1898) 67 L. J. Q. B. 956 ; [1898] 2 


Q. B. 507 ; 79 L. T. 289 ; 47 W. R. 125. 
— C.A. (see supra, col. 2910), dictum pf 
CHANNELL, j. approved . 

Chesterfield Brewery Co. v. Inland Revenue 
Commissioners (1898) 68 L. J. Q. B. 204* ; [1S99] 
2 Q. B. 7, 12 ; 79 L. T. 559 ; 47 W.^K. 320. 

wills, J. — I think . . . that the view which 
channell, J. entertained ... is correct, that 
where there is a declaration of trust which 
creates as part of the consideration, and part of 
that which is given to the person in whose favour 
the declaration is made, an equitable interest, it 
falls within the language of sect. 54 [Stamp 
Act, 1891], and makes the instrument a “con- 
veyance on sale.”— p. 205. BRE£E, j. concurred. 

West London Syndicate v. Inland Revenue 
Commissioners. 

Referred to, Baglioni v. Cavalli (1900) 83 L. T. 
500 ; 49 W. E. 236. — COZENS-HARDY, J. ; dis- 
tinguished, Muller & Co.’s Margarine, Ltd. v. In- 
land Revenue Commissioners [1900] 1 Q. B. 310 
(post) ; considered, Danubian Sugar Factories, 
Ltd. v. Inland Revenue Commissioners [1901] 1 
Q. B. 245 (post, col. 2913). 

Smelting Co. of Australia v. Inland 
Commissioners (1896) 66 L. J. Q. B. 137 ; 
[1897] 1 Q. B. 175; 75 L. T. 534; 45 
W. E. 203 ; 61 J. P. 116. — C.A. (affirming 
, 65 L. J. Q. B. 513 ; [1896] 2 Q. B. 179.— 

POLLOCK, b. and BRUCE, J.), distinguished. 
Muller & Co.’s Margarine, Ltd. v. Inland 
Revenue Commissioners (1899) 69 L. J. Q. B. 
291 ; [1900] 1 Q. B. 310, 31S ; 81 L. T. 667.— C.A. ; 
which reversed 6S L. J. Q. B. 797 ; 81 L. T. 228. — 
DAY and LAURANCE, JJ. ; C.A., affirmed nom. 
Inland Revenue Commissioners v. Muller & 
Co.’s Margarine. Ltd. (1901) 70 L. J. K. B. 677 ; 
[1901] A. C. 217 ; S4 L. T. 729 ; 49 W. E. 603.— 
H.L. (e.) HALSBURY, L.c. dissenting. 

A. L. smith, L.J. — We were much pressed with 
Smelting Co. of Australia v. Inland Revenue 
Commissioners, which at first sight appears to be 
contrary to this view, because it was there held 
that a sole licence to use in a district of New 
South Wales an invention protected by a patent 
granted in that colony was “ property ” Vithin 
this sub-section [sect. 59, sub-sect. 1, Stamp 
Act, 1891], but did not come within the exception 
of “ property locally situate out of the United 
Kingdom.” But that was a mere personal right 
attached to no premises at all, and the Court 
therefore held that it was not locally situate out 
of the United Kingdom. . . . [After referring to 
the judgment of Esher, M.E. in that case the 
L. J. continued]. But I do not think that Lord 
Esher intended these words to apply to a case 
where property was incident to other property 
which was tangible and locally situate, and to 
say that such property so incident was not 
locally situate. On the contrary, in my judg- 
ment, the observations were made in relation to 
the case which he had to decide. — p. 296. 

collins, l.j. — It is obvious from that decision 
[. Smelting Co. of Australia v. Inland Revenue 
Comtni&ioners] that it is not the place where the 
right is exercised is the test whether the right has 
a local situation. . . There [ West London Syndi- 
cate v. Inland Revenue Commissioners (supra)] the 
majority of the Court held that the goodwill of 
the business of a hotel proprietor was severable 
and severed from the hotel in which it was 
carried on, and to which prwid facie it might 
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seejn to he annexed. They gathered this from 
the document in which the" different subject- 
matters of the sale were set out and sold. And 
although $n the face of the document the “ lease 
and goodwill * were measured together at one 
lump sum, the Court nevertheless arrived at the 
conclusion that the goodwill was severed from 
the premises, and allowed the duty to be charged 
accordingly. It seems at first sight difficult to 
distinguish that case from the present, because 
here the goodwill is separately named in the 
agreement as one of the subject-matters sold ; 
but when that case is looked into more closely 
it will be seen £hat the vendor there was the 
tenant of the leasehold premises, to which jjrima 
facie the goodwill might be thought to be annexed, 
and that, not having the right *to assign the 
premises without the consent of his landlord, he 
had not in fact assigned them at all, but had 
put himself under an obligation to constitute 
some person a trustee of them for the purchaser 
of the goodwill. So there was in that case 
technically and strictly a sale of the goodwill 
from the premises. But in the case before 
ustm^is one lump sum charged for the sale of 
the premises on which the business is carried on, 
and for the other subject-matters comprised in 
the sale. They are all sold for one lump sum, 
and it is clear that prima facie the goodwill is 
annexed to the premises, and there is nothing on 
the face of the document to suggest that it is 
not. Therefore we have in this case that element 
which was wanting both in Smelting Co . of 
Australia v. Inland Revenue Commissioners and 
in West London Syndicate v. Inland Revenue 
Commissioners — namely, that this right of good- 
will, which would be incorporeal if it were not 
annexed to something, is absolutely annexed 
to a hereditament situate out of the United , 
Kingdom. — p. 297. 

v. williams, L.J. — It was said that the effect 
of the decision \ Smelting Co. of Australia v. 
Inland Revenue Commissioners ] was that nothing 
could have a local situation unless it was a 
physical, tangible thing. I do not agree. The 
observations made in that case, which it was 
said h&d that effect, were appropriate to the 
case then to be decided. . . . With regard to 
West London Syndicate v. Inland Revenue Com- 
missioners , I would point out that in that case 
it was held that the goodwill of the business was 
not only severable from the leasehold premises 
on which it was carried on, but had been severed 
by the conduct of the parties. At the time of 
that decision, I had the misfortune to differ from 
the other members of the Court, because I thought 
that whatever the parties had done intending to 
sever the goodwill from the leasehold of the 
hotel, as they had not expressly done so, we 
ought not to hold that they had done so, because 
on looking at the lease, which was produced, it 
contained a contract not to carry on business else- 
where than on the leasehold premises. I thought 
that to infer in those circumstances that the 
parties intended to sever the goodwill for the pur- 
poses of their contract was to infer that they in- 
tended to commit a breach of contract, when there 
was another construction open to us. — p. 298. 

Smelting Co. of Australia v. Inland Revenue 
Commissioners, applied. 

Muller and Co.’s Margarine, Ltd. v. Inland 
Revenue Commissioners (1899) 69 L. J. 
Q. B. 291 ; [1900] 1 Q. B. 310 ; 81 L. T. 


667. — C.A. ( 'supra , col. 2912), discussed and 
distinguished. 

Danubian* Sugar Factories, Ltd. Inland 
Revenue Commissioners (1900) 70 L. J. Q. B. 
211 ; [1901] 1 Q. B. 215, 249 ; 84 L. T. 101 ; 
65 J. P. 212. — C.A. ; reversing RIDLEY and 
DARLING, JJ. 

A. L. smith, m.r. — I cannot distinguish the 
present case from that of Smelting Co. of 
Australia v. Inland Revenue Commissioners , in 
which this Court held that an agreement for the 
sale of a licence to use an Australian patent — 
that, is, of the benefit of a contract — was not an 
agreement for the sale of property locally situated 
out of the United Kingdom. It is true that in 
Muller Co.'s Margarine v. Inland Revenue 
Commissioners we held in this Court that good- 
will which was attached to a manufactory 
situated abroad was property locally situated out 
of the United Kingdom, and therefore not within 
sect. 59 of the Stamp Act, 1891 ; but we did not, 
nor indeed could we, dissent from Smelting Co. 
of Australia v. Inland Revenue Commissioners , 
theretofore decided, for we were bound by it. 
The learned judges in the Q. B. Division were 
of opinion that the case of Muller Co.'s 
Margarine v. Inland Revenue Commissioners 
decided the present, but in my opinion it did 
not ; for the sale of a goodwill attached to 
rpremises abroad is very different from the sale 
of merely the benefit of a contract, which is the 
present case.— p. 214. 

COLLINS and STIRLING, l.jj., to the same 
effect. See the judgments at length. 

Smelting Co. of Australia v. Inland Revenue 
Commissioners, considered. 

Muller & Co.’s Margarine, Ltd. v. Inland 
Revenue Commissioners, affirmed. 

Inland Revenue Commissioners v. Muller & 
Co.’s Margarine, Ltd. (1901) 70 L. J. K. B. 677; 
[1901] A. C. 217 ; S4rL. T. 729 ; 49 W. R, 603.— 
h.l. (E.), HALSBURY, l.c. dissenting. 

Wells (or Wins) v.'Bridge (1849) 18 L. J. Ex 
384 ; 4 Ex. 193. — ex., referred to. 

Freeman v. Inland ^Revenue Commissioners 
(1871) 40 L. J. Ex. 85 ; L. R. 6 Ex. 101 ; 24 

L. T. 323 ; 19 W. R. 590.— EX. 

Gatty v. Fry (1877) 46 L. J. Ex. 605 ; 2 Ex. 
D. 265 ; 36 L. T. 182 ; 25 W. R. 305.— 
EX. D.. distinguished. 

Clarke v. Roche (1877) 47 L. J. Q. B. 147 ; 3 
Q. B. D. 170, 172 ; 37 L. T. 633 ; 26 W. R. 112. 
— cockburn, c.J. and mellor, j. 

Gatty v. Fry, followed. 

Hitchcock v. Edwards (1889) 60 L. T. 636. — 
cave, jr. And see “Bills of Exchange,” 
vol. i., col. 218. 

Clayton v. Burtenshaw (1826) 5 B. & C. 
41 ; 7 D. & R. 800. — K.B., distinguished. 

Wilso^r. Smith (1844) 13 L. J. Ex. 113 ; 12 

M. & W. 401 ; 1 D. & L. 633.— EX. 

parke, B. — That case is not in point, as the 
instrument there was held not to amount to a 
lease, as no term was stated. — p. 114. 

"Walker v. Giles (1849>lf L. J. O. P. 323 ; 
6 C. B. 662 ; 13 Jur. 588. — C.P., applied. 

Thorn v. Croft (1866) 36 L. J. Ch. 68 ; L. R. 3 
Eq. 193 ; 15 L. T. 205 ; 15 W. R. 54 ; 31 j. P. 
356. — WOOD, v.-c. And see ante , col. 1917. 
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Walker v. Giles, commented on. 

Royal Liver Friendly Society v. Inland Revenue 
Commissioners (tir Royal Liver Friendly Society, 
In re) (1S70) 30 L. J. Ex. 37 : L. R. 5 Ex. 78, 
80 ; 21 L. T. 721 ; 18 W. II. 319. — EX. 

Schumann y. Weatherhead (1S01) 1 East 
537 . — K ,B., d isti ng u isli ed . 

Jones v. Jones (1833) 2 L. J. Ex. 249 ; 1 Cr. 

6 M. 721 ; 3 Tyrw. S90. — EX. 

Australasian Mortgage and Agency Co. v. 
Inland Revenue Commissioners (1888) 1G 
Rettie 64.— ct. of sess., applied. 
Rothschild and Sons r. Inland Revenue Com- 
missioners [1894] 2 Q. B. 142; 10 R. 204; 70 
L. T. 667 ; 42 W. R. 542 ; 58 J. P. 399.— MATHEW 
and CAVE, JJ. See 57 & 58 Viet. c. 30, s. 40. 

Grenfell v. Inland Revenue Commissioners 
(1876) 45 L. J. Ex. 465 ; 1 Ex. D. 242 ; 
34 L. T. 426 : 24 W. R. 582.— EX. D. 
Applied , Chicago Ry. Terminal Elevator Co. 
r. Inland Revenue Commissioners (1896) 75 
L. T. 157 ; 45 W. R. 138.— POLLOCK, B. and 
BBUCE, J. ; (affirmed, 75 L. T. 572 : 45 W. R. 242 
(C.A.) ) ; discussed, Baring v. Inland Revenue 
Commissioners (1897) 67 L. J. Q. B. 44 ; [1898] 
1 Q. B. 78 ; 77 L. T. 353 : 46 W. R. 98 ; 61 J. P. 
822.— C.A. ESHER, M.R. ; KAY and A. L. SMITH, 
L.JJ. (affirmed now. Revelstoke (Lord) v. Inlan<? 
Revenue Commissioners (1898) 67 L. J. Q. B. 855 ; 
[1898] A. C. 565 : 79 L. T. 227 ; 62 J. P. 740.— 
h.l. (e.) ; referred to , Brown r. Inland Revenue 
Commissioners (1900) 17 Times L. R. 177. — c.A. 

A. L. SMITH, M.R. ; COLLINS and STIRLING, L.JJ. 
See 54 & 55 Viet. c. 39, s. 82 (1) (b) ii. 

Corder v. Drakeford (1811) 3 Taunt. 382. — 
MANSFIELD, C.J. aild LAWRENCE, J., 
referred to. 

Wharton v. Walton (1845) 14 L. J. Q. B. 321 ; 

7 Q. Bs474 . — q.b. * 

Mott v. Turnage (1856) 1 F. & F. 6. — 
cresswell, j., not applied. 

Golden c. Taylor (1860) 2 F. & F. 110.— 
BYLES, j. * 

Paul v. Meek (1828) 2 Y. & J. 116 ; 31 R. R. 
559. — EX., referred to. 

Hughes v. Clark (1851) 10'C. B. 905; 15 Jur. 
430.— c.P. 

Ruck v. Braddyll (1S24) M‘Clel. 217 ; 13 
Price 455. — EX. 

Applied-, Doe d. Kettle r. Lewis (1830) 10 

B. & C. 673 ; 8 L. J. (o.S.) K. B. 300.— K.B. ; 
referred to , Mackenzie, In re. Hertfordshire 
(Sheriff), Ex parte (1899) 68 I.. J. Q. B. 1003 ; 
[1899] 2 Q. B. 566; 81 L. T. 214.— C.A. 
LINDLEY, M.E., JEUNE, P. and ROMER, L.J. 

Price v. Thomas (1831)2 B. & Ad. 218 ; S.C. 
mm, Pratt v. Thomas, 4 C. Sz P. 554. — 
K.B., distinguished. 

Wharton «?. Waiton (1845) 14 L. J. Q. B. 321 ; 

7 Q. B. 474. — Q.B. 

<% 

Boone v. Mitchell (1822) 1 L. J. (o.S.) K. B. 
25 ; 1 B. $lC. 18. — K.B., commented on. 
Att.-Gen. r. Brown (1849) 3 Ex. 662 ; IS 
L. J. Ex. 336.— EX. 

PARKE, B. — That case was clearly the result of 
an imperfect reading of the Act of Parliament. — 

p. 668. 


i Bolton v. Inland Revenue Commissioners 
(1870) 39 L. J. Ex. 51 : 21 L. T. 720 ;*18 
W. R. 351 : S.C. nom. Bolton’s lease. In 
re, L. It. 5 Ex. 82. — EX., discussed. 

British Electric Traction Co. v. In land Revenue 
Commissioners (1901) 71 L. J. K. B. 92 ; [1902] 1 

K. B. 441 : 85 L. T. 663 : 50 W. R. 280 ; 66 
J. P. S3. — C.A. COLLINS, M.R., STIRLING and 
MATHEW. L.JJ. See Stamp Act, 1891 (54 & 55 
Viet. c. 39), s. 77, sub.-s. 2. 

Roe d. Higginbotham v. Hobson (1823) 3 D. 

& R. 186. — K.B.. discussed. 

Reed r. Wilmot (1831) 7 Bin". 577 ; 5 M. &; P. 
553 ; 9 L. J. (o.S.) C. P. 176.— C.P. 

* 

Buckworth v. Simpson (1S35) 4 L. J. Ex. 
104 ; 1 Cr. M. & R. 834 ; 5 Tyrw. 344 ; 

1 Gale 3S ; 40 R. R. 739. — ex. . applied. 
Deakin v. Penniall (1S4S) 17 L. J. Ex. 217 ; 2 
Ex. 320.— EX. 

Buckworth v. Simpson. 

Discussed; Elliott r. Johnson (1S66) 36 L. J. 

Q. 15. 44 ; L. R. 2 Q. B. 120, 124 ; 8 B. fc Jztfi 'T' 
15 W. R. 253. — Q.B. ; Cornish v. Stubhg*(lS70) 

39 L. J. C. P. 202 ; L. R. 5 C. P. 334, 339 : 22 

L. T. 21 : 18 W. R. 547. — C.P. ; Smith r. Egging- 
ton (1874) 43 L. J. C. P. 140 ; L. Ii. 9 C. P. 145, 
157 ; 30 L. T. 521.— c.P. : Phillips v. Miller 
(1875) 44 L. J. C. P. 265 ; L. R. 10 C. P. 420, 
425 ; 32 L. T. 638 ; 23 W. R. 834.— EX. CH. 

Buckworth v. Simpson, referred to. 

Ramage v. Womack (1899) 69 L. J. Q. B. 40 ; 
[1900] 1 Q. B. 116 ; 81 L. T. 526.— WRIGHT, J. ; 
Manchester Brewery Co. r. Coombes (1900) 70 
L. J. Oh. S14 ; [1901] 2 Ch. 60S, 615.— 
FARWELL, J. 

Boase v. Jackson (1S22) 6 Moore 4S0 ; 8 Br. 

<Si B. 1S5. — C.P. 

Explained; Coster v. Cowling (1S31) 7 Bing. 
456 ; 5 M. & P. 399.— C.P. ; applied , Blount v. 
Pearman (1834) 4 L. J. C. P. 149 ; 1 Scott 55 ; 1 
Bing. (N.c.) 408.— c.P. 

Rowell v. Inland Revenue Commissioners 
(1897) 66 L. J. Q. B. 528 ; [1897] 2 Q. B. 
194.— V. WILLIAMS and KENNEDY, JJ., 
discussed. 

Knights Deep r. Inland Revenue Commis- 
sioners (1898) 68 L. J. Q. B. 125 ; [1899] 1 Q. B. 
345 ; 79 L. T. 704 ; 47 W. R. 415 ; 63 J. P. 147. 
—wills and bruce, jj. 

Knights Reep v. Inland Revenue Com- 
missioners, reversed. 

Rowell v. Inland Revenue Commissioners, 

approved. 

Knights Deep v. Inland Revenue Commis- 
sioners (1899) 69 L. J. Q. B. 66; [1900] 1 Q. B. 
217 ; 81 L. T. 625 ; 48 W. R. 198.— c.A. 

A. L. SMITH, l.j. — My brother Wills, in the 
Court below, dealt with Jloioell v. Inland 
Revenue Commissioners ; but when that case is 
looked at, it will be seen that there debentures 
of 100Z. each were issued by a company, each of 
which contained a promise by the company, at a 
specified date, to pay to the registered holder 
for the time being 100L, “together with a 
premium thereon at 71. 10s.,” and the Court 
held, and, in my opinion, correctly held, that 
each debenture was a security for 107Z. 10s. — 
p. 68. v. williams, l.j. concurred. 
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Texas Land and Cattle Co. v. Inland 
• Revenue Commissioners (1888) 16 Rettie 
69 ; 26 Scott L. R. 49. — CT. of SESS., not 
applied. 

Brown, •Shipley & Co. r. Inland Revenue 
Commissioners XI 895) 64 L. J. M. 0. 209 ; [1895] 
2 Q. B. 240. — GRANTHAM and CHARLES, JJ. 

Brown, Shipley & Co. v. Inland Revenue 
Commissioneae, reversed. 

Texas Land and Cattle Co. v. Inland Revenue 
Commissioners, definition in adopted . 
Brown, Shipley & Co. v. Inland Revenue 
Commissioners [1895] 2 Q. B. 598 ; 64 L. J. 
M. C. 241 ; 14 §. 661 ; 73 L. T. 377.— C.A. 
ESHEE, M.E., KAY and A. L. SMITH, L.JJ. 

esher, m.r. — The expression “ marketable 
security” has been judicially explained by Lord 
Shand in Texas Land and Cattle Co. v. Inland 
Revenue Commissioners , as meaning “ securities 
of such a description as to be capable, according 
to the use and practice of stock markets, of 
being there sold and bought.” That definition, 
which I adopt, has been satisfied in the present 
^ggge^nd I have no doubt that this instrument 
i^a!fti«^etable security, and liable as such to 
the higher duty. — p. 600. 

Chicago Ry. Terminal Elevator Co. v. Inland 
Revenue Commissioners (1896) 75 L. T. 
572 ; 45 W. R. 242. — C.A., distinguished. 
Brown v. Inland Revenue Commissioners 
(1899) 16 Times L. R. 94. — DARLING and 
CHANNELL, JJ. ; reversed, c.A. ( post ). 

Imperial Rubber Co., In re, Bush’s Case 

(1874) 43 L. J. Ch. 772 ; L. R. 9 Ch. 554 ; 
30 L. T. 737; 22 W. R. 699.— L.JJ. 
Explained, Grenfell v. Inland Revenue Com- 
missioners (1876) 45 L. J. Ex. 465 ; 1 Ex. D. 
242, 250 ; 34 L. T. 426 ; 24 W. R. 582.— EX. D. ; 
principle applied , Ambrose Lake Tin and Copper 
Mining Co., In re, Clarke’s Case (1878) 47 L. J. 
Ch. 696 ; 8 Ch. D. 635, 639 ; 38 L. T. 587 ; 26 
W. R. 601.— C.A. OOCKBTJRN, C.J., J AMES, 

COTTON and THESIGER, L.JJ. ; distinguished , 
Chicago Railway Terminal Elevator Co. r. 
Inland Revenue Commissioners (1896) 75 L. T. 
157 ; 45 R. 138. — POLLOCK, B. and BRUCE, 
j. (affirmed, c.A., supra'). And see “ Company,” 
vol. i., col. 497. 

Baring v. Inland Revenue Commissioners 
(1897) 67 L. J. Q. B. 44 ; [1898] 1 Q. B. 78 ; 77 
L. T. 353 ; 46 W*. R. 98 ; 61 J. P. 822.— C.A. 
ESHEE, H.R., KAY and A. L. SMITH, L.JJ. ; 
afiirmed nom. Revelstoke (Lord) v. Inland 
Revenue Commissioners (1898) 67 L. J. Q. B. 
855 ; [1S9S] A. C. 565 ; 79 L. T. 227 ; 62 J. P. 
740.— H.L. (E.). 

Revelstoke (Lord) v. Inland Revenue Com- 
missioners, distinguished. 

Brown v. Inland Revenue Commissioners 
(1899) 16 Times L. R. 94.— darling and 
channell, JJ. ; reversed, C.A. ( post ). 

Brown v. Inland Revenue Commissioners 

(supra) ; reversed, (1900) 17 Times L. R. 177. — . 
C.A. 

Robinson v. Macdonnell (1816) 5 M. & S. 

228 — k ‘p 

Applied , Duck v. Braddyll (1824) M'Clel. 217 ; 
13 Price 455. — EX ; referred to, Holroyd v. 
Marshall (1862) 38 L. J. Ch. 193 ; 10 H. L. Cas. 
191, 216 ; 9 Jur. (N.S.) 213 ; 7 L, T. 172 ; 11 


W. R. 171. — H.L. (e.) ; Morris v. Delobbel-Flipo 
(1892) 61 L. J. Ch. 518; [1892] 2 Ch. 352; 66 
L. T. 320 ; 40 W. R. 492.— Stirling, j. 

Downes v. Richardson (1822) 5 B. & Aid. 
674 ; 1 D. & R. 332 ; 24 R. R. 522.— k.b. 
Applied, Scholfield v. Londesborough (Earl) 
63 L. J. Q. B. 649 : [1894] 2 Q. B. 660, 666 ; 10 
R. 376 ; 71 L. T. 86. — CHARLES, J. (affirmed, 
C.A. and H.L. See vol. i., col. 220) ; not applied , 
Chicago Ry. Terminal Elevator Co. v. Inland 
Revenue Commissioners (1896) 75 L. T. 157 ; 45 
W. R. 138. — pollock, B. and bruce, j. (affirmed, 
C.A., supra, col. 2917) ; referred to, Brown v. 
Inland Revenue Commissioners (1900) 37 Times 

L. R. 177, — C.A. 

Mowatt v. Castle Steel and Ironworks Co. 

(1SS6) 34 Ch. D. 58 ; 55 L. T. 645.— C.A. 
Explained, Chicago Ry. Terminal Elevator Co. 
v. Inland Revenue Commissioners (1896) 75 L. T. 
157 ; 45 W. R. 138 (supra, col. 2917) ; not applied , 
Robinson v. Montgomeryshire Brewery Co. (1896) 
65 L. J. Ch. 915; [1896] 2 Ch. 841, 849 ; 3 
Mauson 279. — V. WILLIAMS, J. 

Franklin v. Neate (1833) 14 L. J. Ex. 59 ; 
13 M. & W. 481 . — ex., referred to. 
Attenborough, In re (1855) 25 L. J, Ex. 22 ; 
11 Ex. 461 .— ex. 

* Harris v. Birch (1842) 11 L. J. Ex. 219 ; 9 
. M. & W. 591 ; 1 D. (N.S.) 899.— EX. 
Applied, Attenborough, In re (1855) 25 L. J. Ex. 
22 ; 11 Ex. 461 . — ex. ; discussed, Sewell v. Bur- 
dick (1S84) 54 L. J. Q. B. 126 : 10 App. Cas. 74, 
80 : 52 L. T. 445 ; 33 W. R. 4G1 ; 5 Asp. M. C. 
376.— H.L. (E.). 

Butts v. Swan (1S20) 2 Br. & B. 78. — C.P., 

distinguished. 

Wise r. Charlton (183G) 6 L. J. K. B. SO ; 4 
A. & E. 786 ; 6 N. & M. 364 ; 2 H. & W. 49.— 
K.B. 

Watson v. Macquire (1848) 5 C. B. 836. — 
C.P., applied. K 

Canning (Viscount) v. Raper (1852) 22 L. J. 
Q. B. 87 ; 1 El. & Bl. 16£ ; 17 Jur. 390.— EX. 

Pruessing v. Ing (1821) 4 B. & Aid. 204 ; 
23 R. R. 253. — K.B., applied. 

Doe d. Scruton r. Smith (1832) 1 L. J. 0. P. 
59 ; 8 Bing. 146 ; 1 M. & Scott 230.— C.P. 

Pruessing v. Ing, referred to. 

Doe d. Merceron v. Bragg (1S38) 7 L. J. Q. B. 
263 ; 8 A. & E. 620 ; 3 N. & P. 644.— Q.B. 

Pruessing v. Ing, not applied. 

Barker v. Smark (1841) 10 L. J. Ex. 200 ; 7 

M. & W. 590 ; 9 P, P. C. 211.— EX. 

Halse v. Peters (1831) 1 L. J. K. B. 2 ; 2 
B. & Ad. 807. — K.B., not applied. 

Doe d. Merceron v. Bragg (1838) 7 L. J. Q. B. 
263 ; S A. & E. C20 ; 3 N. & P. 644.— Q.B. 

Halse*v. Peters, discussed. 

Wrougbton v. Turtle (1843), 13 L. J. Ex. 57 ; 
11 M. & W. 561 ; 1 D. & L. 47ft. — EX. 

Halse v. Peters, questioned. 

Wroughton v. Turtle, followed. 

Lawrance v. Boston (1851) 21 L. J. Ex. 49 ; 7 
Ex. 28 . — ex. 

parke, B. — It may be doubtful whether 
Halse v. Peters is good law.— p. 50. 
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Doe d. Scruton v. Smith (18S2) 1 L. J. C. P. 
59 ; 8 Bing. 146 ; 1 M. & Scott 280.— 
Cf.P. 

Applied, Doe d. Merceron v. Bragg (1838) 7 
L. J. Q. B. 263 ; 8 A. & E. 620 ; 3 N. & P. 644.— 
Q.B. ; referred to, Barker v. Smart (1841) 10 

L. J. Ex. 200 ; 7 M. & W. 590 ; 9 D. P. C. 211. 
— EX. ; distinguished, Wrought on v. Turtle (1843) 
13 L. J. Ex. 57 ; 11 M. & W. 561 ; 1 D. & L. 
473 . — ex. 

Paadon v. Bartlett (1S34) 4 L. J. K. B. 65 ; 
2 A. & E. 9 ; 4 N. & M. 1.— K.B., referred 
to . 

Barker v. Smart (1841) 10 L. J. Ex. 200 ; 7 

M. & W. 590 ; 9 D. P. O. 211.— EX. 

Doe d.. Merceron v. Bragg (1S38) 7 L. J. 
Q. B. 263 ; 8 A. & E. 620 ; 3K&P. 644. 
— Q.B., discussed. 

Wroughton v. Turtle (1843) 13 L. J. Ex. 57 ; 
11 M. & W. 561 ; 1 D. &. L. 473.— ex. 

Chandos (Marquis) y. Inland Revenue 
Commissioners (1851) 20 L. J. Ex. 269 ; 
6 Ex. 464 .— ex. 

Followed , Stamp Duty on Gill’s Conveyance, 
In re (1853) 8 Ex. 376, 380, n. — EX. ; discussed , 
Mortimore v. Inland Revenue Commissioners 
(1864) 33 L. J. Ex. 263 ; 2 H. & C. 838 ; 10 Jur. 
(x.s.) 868 ; 10 L. T. 655 . — ex. ; Inland Revenue 
Commissioners v. City of Glasgow Bank 
Liquidators (1881) 8 Rettie 389. — CT. oe sess. 


Brown v. Pegg and Humber ston v. Jones, 

principle applied. , 

Doe d. Crawley r. Gutteridge (1848) 17 L. J. 
Q. B. 99 ; 11 Q. B. 409 ; 12 Jur. 51.— Q.B. 

Wale v. Inland Revenue Commissioners 
(1879) 4S L. J. Ex. 571 : 4 Ex. D. 270 ; 
41 L. T. 433 ; 27 W. R. 916. — KELLY, C.B. 
and POLLOCK, B., applied. 

Humphreys r. Inland Revenue Commissioners 
(1899) 81 L. T. 199.— DAicLlXG and philli- 

MORE, JJ. 

City of London Brewery Co. v. Inland Revenue 
Commissioners, 67 L. J. Q. B. 239 ; [1S98] 1 Q. B. 
408 : 78 L.T. 39. — GRANTHAM and CHANNELL, JJ. ; 
reversed. (1S9S) 68 L. J. Q. B. 62 ; [1899] 1 
Q. 121 ; 79 L. T. 64S ; 47 W. R. 216.— C.A. 
Scholey *v. Walsby (1790) Peake 34. — 
kenyox. c.J., doubted . 

Phillips v . Warren (1S45) 14 L. J. Ex. 280 ; 
14 M. & W. 379 ; 9 Jur. 930.— alderson and 

ROLFE, BB. 

Lucas v. Jones (1S44) 13 L. J. Q. B. 208 ; 5 
Q. B. 949 ; D. &: M. 774 ; 8 Jur. 422.— 
Q. B. , pri nc i pie applied. 

Gingell i*. Purkins (1850) 19 L. J. E^fl29 ; 4 
Ex. 720, 726.— EX. 

James v. Catherwood (1S23) 3 D. &: R. 190. — 
K.B.. applied . 

Bristow v. De Sequeville (1850) 19 L. J. Ex. 
289 ; 5 Ex. 275 ; 3 Car. & X. 64 ; 14 Jur. 674.— 
EX. 


Mortimore v. Inland Revenne Commissioners 

(supra), applied. 

Inland Revenue Commissioners v. City of 
Glasgow Bank Liquidators, referred to. 
Swayne v. Inland Revenue Commissioners 
(1898) 68 L. J. Q. B. 234 ; [1899] 1 Q. B. 335 ; 
80 L. T. 56 ; 47 W. R. 300.— BRUCE and WILLS, 

' JJ. ; affirmed, (1899) 69 L. J. Q. B. 63 ; [1900] 
1 Q. B, 172 ; 81 L. T. 623 ; 48 W. R. 197.— C.A. 
A. L .-SMITH, COLLINS and V. WILLIAMS, L.JJ. 

Doe d. Bartley v. Gyay (1835) 4 L. J. K. B. 
197 ; 3 A. & E. 89 ; 4 N. & M. 719 ; 1 
Har. & W. 235 .— k.b. 

Applied, Doe d. Barnes v. Rowe (1838) 4 Bing. 
(N.C.) 737. — c.P. ; distinguished, Lant v. Peace 
(1839) 7 L. J. Q. B. 135 ; 8 A. & E. 248 ; 3 N. & 

P. 329. — Q.B. ; referred to, Doe d.' Snell v. Tom 
(1843) 12 L. J. Q. B. 264 ; 4 Q. B. 615 ; 3 G. & D. 
637 ; 7 Jur. 847.— Q.B. ; referred to, Brown v. 

. Pegg (1844) 13 L. J. Q. B. 270 ; 6 Q. B. 1 ; S 
Jur. 954. — Q.B. ; discussed , Doe d. Crawley v. 
Gutteridge (1848) 17 L. J. Q. B. 99 ; 11 Q. B. 

. 409 ; 12 Jur. 51. — Q.B. 

Doe d. Barnes v. Rowe (supra), explained. 
Humberston v. Jones (1S47) 16 L. J. Ex. 
293 ; 1C M. & W. 763 ; 11 Jur. 337.— EX. 

Doe d. Barnes v. Rowe, discussed. 

Doe d. Crawley v. Gutteridge (1848) 17 L. J. 

Q. B. 99 ; 11 Q. B. 409 ; 12 Jur. 51.— Q.B. 

Lant v. Pearce (1839) 7 L. J. Q. B. 135 ; 8 
A. & E. 248; 3 N. & P. 329.— Q.B., 
' referred to ? 

Brown v. Pegg (1844) 13 L. J. Q. B. 270 ; 6 
Q. B. 1 ; 8 Jur. #54^. — Q.B. 

Brown v. Pegg, applied. 

Humberston r. Jones (1847) 16 L. J. Ex. 293 ; 
16 M. & W. 763 ; 11 Jur. 337.— EX. 


Evans v. Prothero (1850) 20 L. J. Ch. 448 ; 

2 Mac. & G. 319 : 15 Jur. 113. — L.c. S. C. 

(1852) 21 L. J. Ch. 772 ; 1 De G. M. & G. 

572.— L.C. 

Applied , Reg. v. Overton (1S54) 23 L. J. M. C. 
29 ; Dears. C. C/ 30S ; IS Jur. 134 ; 2 W. R. 
228 ; 6 Cox C. C. 227. — c.C.R. ; Walker v. 
Atkinson (1859) 1 F. & F. 465.— CROWDER, J. ; 
referred to, Morgan, Ex parte, Simpson, In re, 
(1S76) 45 L. J. Bk. 36 ; 2 Ch. D. 72, S3 ; 34 
L. T. 829; 24 W. R. 414. — C.A. ; discussed , 
Odell, Ex parte, Walden, In re (1878) 48 L. J. 
Bk. 1 ; 10 Ch. D. 76, 84 ; 39 L. T. 333 ; 27 
W. R. 274.— C.A. 

Evans v. Prothero, distinguished. 

Whiting v. Loomes (1SS1) 50 L. J. Ch. 463 ; 17 
Ch. D. 10 ; 44 L. T. 721 ; 29 W. R, 435.— c.A. 

COTTON, L. J. — In Evans v. Prothero a receipt 
was admitted, although not duly stamped, as 
evidence of a contract, not as anything that 
required a stamp under the Act of Parliament, 
but as something that did not require a stamp 
under that Act. Here, if this is required by the 
purchaser, it must be required as something that 
does require a stamp, and the stamp it bears 
is not sufficient. So in the case of the document 
which contained an assent to a certain deed 
[Putty v. Benthall, see post\. It was not 
required as a deed or power of attorney, but 
simply to prove the written assent to what had 
been done.— p. 12. And see “ Evidence,” vol. i., 
col. 1038. 

Rutty v. Benthall (1867) 36 L. J. C. P. 194 ; 

L. R. 2 C. P. 488 ; 16 L. T. 287 ; 15 W. R. 

744. — C.P., distinguished. 

Whiting v. Loomes ( see supra). 

Whiting to Loomes (1880) 49 L. J. Ch. 617 ; 
14 Ch. D. 822.— JESSEL, M.R. ; affirmed, (1881) 50 
L. J. Ch. 463 ; J7 Ch. D. 10 ; 44 L. T. 721 ; 29 
W. R. 435. — C.A. And see post, col. 2921. 
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Whiting to Loomes (supra), distinguished . 

Birkbeck Freehold Land Co., Ex parte (1883) 
24*Ch. D. 119 ; 52 L. J. Ch. 777 ; 49 L. T. 265 ; 
31 W. R. 716. 

PEARSON, J. — 1 think this is a totally different 
case from* Whiting to Loomes . In that case the 
deed which was left -unstamped was a mortgage 
deed, and as I gather from the judgment of 
Jessel, M.R., it was a mortgage for a term. The 
deed was a valid mortgage deed which had been 
acted upon, and y6u could not make the mort- 
gagee a party to the conveyance without being 
obliged to show subsequently why he was there 
and what his interest was. Not only so, but 
the M.R. expressly said that the purchaser had a 
right to be abl^to use the term afterwards, if 
necessary, as a protection to him. As I under- 
stand the decision of the M.R. it went rQainly 
upon this, not only that the mortgage was a valid 
deed, but that it might possibly, and not im- 
probably, be of use to the purchaser, and that he 
was entitled to have it as a shelter in case any 
mischief ‘should arise afterwards. I do not find 
anything different in the judgments of the C.A. ; 
they seemed to have endorsed what the M.B. 
*n«^U£o have adopted his line of argument, and 
to hav^confirmed his decision on the grounds 
upon which he based it. In the present case 
I find nothing of the same kind. — p. 124. 

Whiting to Loonies, 'principle applied . 

Maynard i\ Consolidated Kent Collieries Cor- 
poration (1903) 72 L. J. K. B. 081 ; [1903] 2 
K. B. 121, 131 ; 88 L. T. 676 ; 52 W. R. 117.— 
C.A. 

Smith v. Kelby (1S03) 4 Esp. 249 .— ellen- 
borough, C.J., report commented on. 

Millen v. Dent (1847) 16 L. J. Q. B. 374 ; 10 
Q. B. 846 ; 11 Jur. 818.— Q.B. 

Grey v. Smith (180S) 1 Camp. 387 . — ellen- 
BOROUGH, C.J., applied . 

Millen v. Dent (supra). 

Rex v. Castle Morton Inhabitants (1820) 
3 B. & Aid. 588 ; 22 R. R. 493.— K.B., 
discussed. 

Matheson v. Ross (1849) 2 H. L. Cas. 286 ; 13 
Jur. 307^; 6 Bell 374.— H.L. (SC.). 

Rex v. Hall (1821) 3 Stark. 67 .— bayley, j., 
and Hawkins v. Warre (1825) 3 B. & C. 
690 ; 5 D. & R. 512. — K.B., discussed. 

Matheson v. Ross (supra). 

Brooks v. Davies (1825) 2 C. & P. 186. — 
BEST, C.J., applied. 

Millen r. Dent (1847) 16 L. J. Q. B. 374 ; 
10 Q. B, 846 ; 11 Jur. 81S.-Q.B. 

Brooks v. Davies, discussed. 

Matheson v. Ross (1849) 2 H. L. Cas. 286 ; 13 
Jur. 307 ; 6 Bell 374.— H.L. (sc.). 

Jardine v, Payne (1831) 1 B. & Ad. 663 ; 
9 L. J. (o.s.) K. B. 129. — K.B., discussed. 

Matheson v. Ross (supra). 

Tebbutt v. Ambler (1839) 9 C. & P. 60.— 
denman, o.J. ; Horne v. Redfearn *(1838) 
7 L. J. O. P. 214 ; 4 Bing. (N.c.) 433 ; 6 
Scott 260 ; 2 Jur. 376— C.P. ; Goodyear v. 
Simpson (1845) 15 L. J. Ex. 191 ; 15 M. 
& W. 16. — EX., discussed . 

Matheson v. Ross (1849) 2 H. L. Cas. 28C ,* 
13 Jur. 807 ; 6 Bell 374.— H.L. (sc.). 


Matheson v. Ross. 

Distinguished , Parmiter v. Parmiter (1861) 30 
L. J. Ch. 508 ; 3 De. G. F. & J. 461 ; 3 L. T. 799.— 
L.JJ. ; explained , Adams v. Morgan (1882) 12 
L. R. Ir. 1 .— ex. d. And see' 1 * Evidence,” 
vol. i., cols. 1038, 1039. 

Adams v. Morgan, affirmed on different 
grounds (18S3) 14 L. R. Ir. 140. — C.A. 

Onslow v. Inland Revenue Commissioners 
(1890) 24 Q. B. D. 584.— pollock, b. and 
HAWKINS, J. ; affirmed , 60 L. J, Q. B. 138 ; 
[1891] 1 Q. B. 239 ; 64 L. T. 211 ; 39 W. R. 
373.—C.A. LINDLEY, BOWEN and PRY, L.JJ. 

Onslow v. Inland Revenue Commissioners, 

applied, 

Massereene (Viscount) r. Inland Revenue 
Commissioners (1899) [1900] 2 Ir. R. 138. — 
Q.J3.D. 

Alsayer and Gindici v. Inland Revenue Com- 
missioners (1864) 33 L. J. Ex. 161 ; S. C. nom . 
Alsager, In re, 2 H. & C. 969 ; 10 Jur. (N.S.) 
828 ; 10 L. T. 238 ; 12 W. R. 477.— EX. 

Reg. v. Xelk (1840) 9 L. J. Q. B. 362 ; 12 
A. & E. 559 ; 4 P. &: D. 185. — Q.B. 
Deferred to, Roberts v. Elliott (1843) 11 M. 
& W. 527 . — ex. ; applied , Walker u. Remmett 
(1846) 15 L. J. C. P. 174 ; 2 C. B. 850 ; 10 Jur. 
«3S0. — C.P. 

Barrs v. Digby (1805) 1 B. & P. (N.R.) 281. 
— C.P., applied. 

Henllan, Ex parte (1S19) 7 Price 594 . — ex. 

Att.-Gen. to Prince of Wales v. St. Aubyn 
(1811) Wightw. 167 ; 12 R. R. 118 n.— ex. 
Applied, Att.-Gen. v. London Corporation 
(1845) 14 L. J. Ch. 305.— LANGDALE, M.R. ; 
referred to, Att.-Gen. r. Barker (1872) 41 L. J. Ex. 
57 ; L. R. 7 Ex. 177, 182 ; 26 L. T. 34 ; 20 W. R. 
509. — ex. ; Stanley of Alderley (Lord) v. Wild 
& Son (1899) 69 L. r J.* Q. B. 318 ; [1S0Q] 1 
Q. B. 256, 260 ; 84 L. T. 14 ; 40 W. R. 242.— 
C.A. And see ante, col. *2389. 

Att.-Gen. v. London Corporation (supra), 
not approved. 

Att.-Gen. v. Hailing (1846) 16 L. J. Ex. 303 ; 
15 M, & W. 687 .— ex. 

Att.-Gen. v. Hailing, explained . 

Att.-Gen. v. Edmunds (1868) 37 L. J. Ch. 706 ; 
L. R. 6 Eq. 381, 391 ; 18 L. T. 505.— GIFPARD, 
v.-C. 

Cawthorne v. Campbell (1790) 1 Anstr. 
205, n. — EX. 

Applied, Smith v. Cameron (1845) 9 Jur. 405. 
— EX. ; Adams v? Fremantle (1848) 17 L. J. Ex. 
312 ; 2 Ex. 453 ,* 6 D. & L. 10.— EX. ; referred to, 
Stanley of Alderley (Lord) v. Wild & Son 
(1899) 69 L. J. Q. B. 318 ; [1900] 1 Q. B. 256 ; 
84 L. T. 14 ; 48 W. R. 242.— C.A. 

Bereholt v. Candy (1718) Bunbury 34 .— ex., 

not applied. 

Adams v. Fremantle (1848^17 L. J. Ex. 312 ; 
2 Ex. 453 ; 6 D. & L. 10.— EX. 

Att.-Gen. v. Ruck (1856) U Ex. 763 .— ex. ; 
affirmed nom . Ruck v. Att?-Gen. (1858) 27 L. J. 
Ex. 313 : 3 H. & N. 208 ; 4 Jur. (N.S.) 167 ; 6 
\V. R. 283.— EX. CH. 
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Buck v. Att.-Gea.. discussed. 

Att.-Gen. v. Henley (1858) 8 Ir. C. L. R. 267. 
— EX. 

Att.-Gen. v. Clerc (1844) 14 L. J. Ex. S2 : 
12 M. & W. 040. — ex., referred to. 

Att.-Gen. v. M‘Cormack [1903] 2 Ir. B. 517. 

gibson and boyd, jj. 

Beg. v. Thompson (1851) 20 L. J. M. C. 18B ; 
16 Q. B. S32 ; 15 Jur. 654 ; Dears. C. C. 3. 
— Q.B., discussed. 

Beg. v. Manning (IS83) 53 L. J. M. C. 85 ; 12 
Q. B. D. 241, 243 ; 51 L. T. 121 ; 32 W. B. 720 ; 
48 J. P. 536. — Q.b.d. : Bex r. Plummer (1902) 
71 L. J. K. B. 805 ; [1902] 2 K. B. 339. 343 ; 86 
L. T. 836 ; 51 W. B. 137 ; 66 J. P. 647.— C.C.R. 

Rex v. JEIardy (1794) 24 St. Tr. 816.— K.B., 
principle applied. 

Att.-Gen. i\ Briant (1846) 15 -L. J. Ex. 265 ; 
15 M. & W. 169.— EX. ; Marks v. Beyfus (1890) 
59 L. J. Q. B. 479 ; 25 Q. B. D. 494, 498 ; 38 
W. B. 705. — O.A. ESHER, M.R., BINDLEY and 
BOWEN, L.JJ. 

Watson's Case (1817) 32 St. Tr. 98.— K.B., 
explained and principle applied . 

Att.-Gen. v. Briant (1846) 15 L. J. Ex. 265 : 
15 M. & W. 169.— EX. 

Bex y. Hornblower (1S22) 11 Price 29.— 
EX., commented on and not applied. 

Beg. v. Byle (1841) 11 L. J. Ex. 234 ; 9 M. & 
W. 227 ; 1 D. (N.S.) 431 ; 6 Jur. 23S. — EX. And 
see Beaufort (Duke) v. Crawshay {post). 

Beg. v. Ryle, referred to. 

Att.-Gen. i\ Briant (1S46) 15 L. J. Ex. 265 ; | 
15 M. &; W. 169. — EX. ; Beaufort (Duke) v. 
Crawshay (1866) 35 L. J. C. P. 342 ; L. B. 1 
C. P. 699, 708 ; 1 H. & B. 638 ; 12 Jur. (N.S.) 709 ; 
14 L. T. 729 ; 14 W. B. 989.— C.P. 

Att.-Gen. v. Metropolitan By., 42 L. T. 93. — 
KELLY, C.B. and STEPHEN, J. ; reversed , (1880) 
5 «x. D. 218 ; 42. L. T. 342 ; 28 W. B. 376.— 
C.A. JESSEL, M.R., BA^GALLaY and COTTON, 
L.JJ. 

Beg. y. Eaves (1870) 39 L. J. M. C. 70 ; 
L. B. 5 Ex. 75; 21 L. T. 829.— EX., 
referred to. 

Beg. •«. Wicklow JJ. (1892) 30 L. B. Ir. 465.— 
Q.B.D. 


SALE OF GOODS. 

1. The Contract. 

2. Statute op Frauds. 

3. When Property passes. 

4. Warranties and Sale by Sample. 

5. Performance of Contract. 

6. Discharge and Breach of Con- 

tract. 

7. Bights of Unpaid Vendor. 

1. The Contract. 

Gwillim y. Dfcniel (1835) 4 L. J. Ex. 174 ; 
2 Cr. M. & E. 61 ; 5 Tyrw. G44 ; 1 Gale 
1 43. — EX.f d istingmsh ed. 

Deeming v . Snaitli (1851) 20 L. J. Q. B. 164 ; 
16 Q. B. 276 ; 15 Jur. 988.— Q.B. ; COLERIDGE, J. 
dissenting. 


I Gwillim y. Daniel, followed and approved. 
j Deeming y. Snaith’ discussed. 

McConnel v. Murphy (1S70) L. B. 5 P. „C. 
203, 217 ; 28 L. T. 713 ; 21 W. B. 609.— P.C. 

Gwillim v. Daniel and Deeming y. Snaith, 

discussed. 

Morris r. Levison (1S76) 1 C. P. D. 155 ; 45 
L. J. C. P. 409 ; 34 L. T. 576 ; 24 W. B. 517.— 
C.P.D. 

ARCHIBALD, J. — Gwillim Y^Daniel zmd Leem ing 
v. Snaith . . . related to the sale of goods ; ancl 
in the former ease the words “say from 1,000 to 
1,200 gallons ” were regarded as mere words of 
expectation ; but in the latter case it was held 
that the words “ say not less -than 100 packs ” 
were not mere words of expectation, but 
amounted to a contract. The nature of the 
subject-matter must be considered in deter- 
mining what meaning is to be attributed to 
such expressions. The cases with regard to the 
sale of goods do not throw much light on the 
present case. This contract is for the charter of 
a ship, and the relative positions of the charterer 
and the shipowner must be considered. The 
charterer can hardly be expected to • be s o well _ 
aware of the capacity of the vessel as ship-* 
owner. . Taking this into consideration?; I come 
to the conclusion that the words •* say about ” 
in this charter are not words of expectation but 
of contract. — p. 158. 

Borrowman v. Drayton (1876) 46 D. J. Ex. 
273 ; 2 Ex. D. 15 ; 35 L. T. 727 ; 24 W. B. 
194.— C. A. COCKBURN, C.J., JAMES and 
HELLISH, L.JJ. and BAGGALLAY, J.A., 
distinguished and not applied. 

Caffin v. Aldridge (1895) 1 Com. Cas. 181.— 
C.A. ESHER, M.R., LOPES and KAY, L.JJ. 

Attwood y. Emery (1856) 26 L. J. C. P. 73 ; 

1 C. B. (N.S.) 110; 5 W. B. 19.— C.P., 
distinguished. 

Bergheim v. Blaenavon Iron and Steel Co. 
(1875) 44 L. J. Q. B. 92 ; L. B. 10 Q. B. 319 ; 32 
L. T. 451 ; 23 W. R. 618.— Q.B. 

Attwood v. Emery, commented on. 

Hydraulic Engineering Co. v. McHaiSe (1878) 

4 Q. B. D. 670 ; 27 W. B. 22L— C.A. 

BRAkwELL, L.J. — The defendants contend 
that this contract is to be construed as if it 
merely bound them to deliver the gun “as soon 
as possible ; ” and it was upon this ground that 
the judgment of Field, J. proceeded: but the 
defendants in effect contend that these words 
must be construed as meaning “ as soon as I 
possibly can.” 1 cannot agree with this argu- 
ment : to do a thing “as*" soon as possible” 
means to do it within a reasonable time, with an 
undertaking to do it in the shortest practicable 
time. In Attwood v. Emery the expressions of 
eminent judges seem to favour a different view 
as to the construction of the words 1 11 as soon as 
possible.” . , . Every customer knows at the 
time of giving the order that the manufacturer 
or tradesman may have other orders on hand ; 
and I do not think that Attwood v. Emery goes 
further than this, and it does not seem to me to be 
a decision against the plaintiffs. If, however, it 
is an authority in favour of the defendants, I 
cannot agree with it. — p. 673. 

brett, L.J. — I do not think that Attwood v. 
Emery decided anything which cannot be fully 
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adopted. It was there held that the delay on 
tlj.e part of the plaintiffs was to be excused by 
reason of the size of their business, and by the 
circumstance that they had several orders on 
hand. L» think that the direction to the jury in 
that case was* correct, and that the verdict was 
properly found. — p. 675. 

cotton, l.j. to the, same effect. 

Armitage v. Insole (1850) 19 L. J. Q. B. 
202 ; 14 Q. B. 728. — Q.B., applied. 

Sutherland v. Allkusen (1866) 14 L. T. 666. — 
EX. 

Armitage v^Insole, distinguished. 

Hobson v. Riordan (1886) 20 L. R. Ir. 255, 
271. — C.A. NAISH, L.C., PORTER, M.Rr and 
FITZGIBBON, L.J. 

Armitage v. Insole, not applied. 

Budgett v. Binnington (1890) 60 L. J. Q. B. 
1 ; 25 Q. B. D. 326 ; 63 L. T. 493 ; 39 W. R. 13. 
— Q.B.D. ; affirmed, 60 L. J. Q. B. 4; [1891] 1 
Q. B. 35 ; 63 L. T. 742 ; 39 W. R. 131 ; 6 Asp. 
M. C. 592.— C.A. 

Sutherland v. Allhusen (1866) 14 L. T. 666. 
— ex., distinguished. 

Hobson v. Riordan (1886) 20 L. R. Ir. 255, 
271.— c.A. 

Gattorno v. Adams (1862) 12 C. B. (n.s.) 
560. — C.P., referred to. 

Lloyd v. Guibert (1865) 35 L. J. Q. B. 74 ; 
L. R. 1 Q. B. 115, 126 ; 6 B. & S. 100 ; 13 L. T. 
602. — EX. CH. 

Hawes v. Forster (1834) 1 M. & Rob. 36S.— 
K.B., espial ned. 

Thornton v. Charles (1S42) 11 L. J. Ex. 302; 
9 M. & W. 802, 807.— EX. 

PARKE, B. — Hawes v. Forster underwent much 
discussion in the King’s Bench when I was a 
member of that Court, and there was some 
difference of opinion between the judges, but 
ultimately, it went down for a new trial, in order 
to ascertain whether there was any usage or 
custom 7)f trade which makes the broker’s note 
evidence of the contract. In that case there 
was a signed entry in the book, which incor- 
porated the terms, making the contract void in 
the event of the non-arrival of the goods within 
a certain time. The bought and sold notes 
which were delivered to the parties, omitted 
' that clause. Certainly it was the impression of 
part of the Court, that the contract entered in 
the book was the original contract, and that the 
■bought and sold notes did not constitute the 
contract. The jury found that the bought and 
sold notes were evidence of the contract, but on 
the ground . . . that the bought and sold notes, 
being delivered to each of the parties after 
signing the entry in the book, constituted 
evidence of a neio contract made between the 
parties on the footing of those notes. That case 
may be perfectly correct ; but it does not decide, 
that if the bought and sold notes disagree, or 
there be a memorandum in the book made 
according to the intention of the parties, that 
that memorandum, signed by the broker, would 
not be good evidence to satisfy the Statute of 
Frauds, However, it is not necessary to pro- 
nounce a decided opinion on that part of the 
case, because I think, ' if there has been a 


delivery, it is clear it was a delivery in pursu- 
ance of the contract of the broker, and then it 
would bind the parties within the statute.—* 
p. 304. 

Hawes v. Forster, explained. 

Townend v. Drakeford (1843) 1 Car. & K. 20. 
— DENMAN, C.J. 

Hawes v. Forster and Thornton v. Charles 

(sujira), discussed. 

Sievewright v. Archibald (1851) 20 L. J. Q, B. 
529 ; 17 Q. B. 103 ; 15 Jur. 947.— Q.B. 

Hawes v. Forster, approved. 

Paxton v. Crofts (1864) 33 L. J. C. P. 189 ; 16 
C. B. (n.S.) 11 ; 10 L. T. 34 ; 12 WVR. 553.— c.P. 

Thornton v. Charles (supra), referred to. 
Mollett v. Robinson (1872) 41 L. J. C. P. 65, 
80 ; L. R. 7 C. P. 84, 108 ; 26 L. T. 207 ; 20 
W. R. 544.— ex. CH. ; reversed, 44 L. J. C. P. 362 ; 
L. R. 7 H. L. 802 ; 33 L. T. 544.— H.L. (E.). 

Ford v. Yates (1841) 10 L. J. C. P. 117 ; 2 
Man. & G. 549; 2 Scott N. R. 545. — 
C.P., explained. 

Lockett Nicklin (1848) 2 Ex. 93 ; 19 L. J 
Ex. 403.— EX. 

* parke, B. — That case is based upon the sup- 
position that there was a memorandum entered 
into by the broker contracting for both parties, 
but it was not so. 

alderson, b. — In that case there could have 
been no contract, for the memorandum only 
contained the name of the defendant’s agent.— 
p. 98. PLATT, B. concurred. 

Ford v. Yates and Lockett v. Nicklin, 

■referred to. 

Mahalen v. Dublin and Chapelizod Distillery 
Co. (1877) Ir. R. 11-. C. L. 83. — Q.B. And see 
Sale of Goods Act, 1893, s. 38. * 

Yates v. Pym (1816) 6 Taunt. 446 j 16 
R. R. 653. — C.P., referred to. 

. Parker v. Palmer (1821) 4 B. & Aid. 387 ; 23 
R. R. 313. — K.B. ; Powell i\ Horton (1836) 5 
L. J. C.P. 204 ; 2 Bing.(N.C,) 668 ; 3 Spotfc 110 ; 

2 Hodges 12. — C.P. 

Yates v. Pym, ’discussed. 

Humfrey v. Dale (1857) 26 L. J. Q. B. 137 ; 
7 El. & Bl. 266; 3 Jur. (N.S.) 213. — Q.B. ; 
affirmed, (1858) 27 L. J. Q. B. 390 ; El. Bl. <fe 
El. 1004 ; 5 Jur. (N.S.) 191 ; 6 W. R. 854.— 
EX. CH. 

r* 

Macdonald v. Longbottom (1859) 28 L. J. 
Q. B. 293 ; 1 El. & El. 977. — Q.B. ; 
affirmed, (1860) 29 L. J. Q. B. 256 ; 1 El. 
& El. 987 ; 6 Jur. (N.S.) 724 ; 2 L. T. 
606 ; 8 W. R. 614.— ex. CH. 

Applied , Newell c, Radford (1867) 37 L. J. 
C. P. 1 ; L. R. 3 C. P. 52, 54 ; 17 L. T. 118 ; 16 
W. R. 97. — C.P. ; Heffield v. Meadows (1869) 
L. R. 4 C. P. 596, 600 ; 2CT L. T. 746:— C.P. ; 
discussed , Buxton v. Rust (1872) 41 L. J. Ex. 
173 ; L. R. 7 Ex. 279, 281j £7 L. T. 210 ; 20 
W. R. 101-4. — EX. CH. ; principle applied, 
Cunningham v. Dunn (1878) 48 L. J. C. P. 62 ; 

3 C. P. D. 443, 449 ; 38 L. T. 631 ; 3 Asp. M. C. 
359. — C.A. BHAMWELL, BRETT and COTTON' L.JJ. 
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Macdonald v. Longbottom, applied. 
McCollin v. Gilpin (1881) 6 Q. B. D. 516 ; 
44 L. T. 914 ; 29 AY. R. 408 ; 45 J. P. S2S. — C.A. 

The Court (BEAM WELL, BAGGALLAY and 
BRETT, L.JJ.), referring to Macdonald v. Long- 
bottom, and Aeebal v. Zery (10 Bing. 376, post. 
col. 2928), observed that parol evidence was ad- 
missible and desirable to explain the ambiguity 
of the agreement. — p. 517. 

Macdonald v. Longbottom, referred to. 

Bank of New Zealand r. Simpson (1900) 69 
L. J. P. C. 22 ; [1900] A. €5. 182 ; 82 L. T. 102 : 
48 W. R. 591. — P.c. ; Krell v. Henry (1908) 72 
L. J. K. B. 794; [19031 2 K. B. 740, 754; 89 
L. T. 328.— C.A. 

Pym v. Campbell (1856) 25 L. J. Q. B. 277 ; 
6 01. & Bl. 370 ; 2 Jur. (N.S.) 641 ; 4 
W. R. 528. — Q.B., discussed. 

Rogers r. Hadley (po> s-Q ; Guardhouse r. 
Blackbourne (1866) 35 L. J. P. 116 ; L. R. 1 

P. 109, 115 ; 12 Jur. (N.S.) 278 ; 14 L. T. 00 ; 14 
AV. R. 463.— SIR J. WILDE ; applied , Clever v. 
Kirkman (j post). And see u Evidence,” vol. i. 
col. 1035. 

Rogers v. Hadley (1 863) 32 L. J. Ex. 241 ; 
2 H. & C. 227 ; 9 Jur. (N.S.) 898 ; 9 L. T. 
292 : 11 AY. R. 1074. — EX., appro red, 
Kempson r. Boyle (1865) 34 L. J. Ex. 191 ; 
3 H. & C. 763 ; 11 Jur. (N.S.) S32 ; 14 AY. R. 15. 

—EX. • 

Rogers v, Hadley, applied . 

Clever c. Kirkman (1875) 33 L. T. 672 ; 24 
W. R. 159.— C.P. 

Wilson v. Hart (1817) 7 Taunt. 295 ; 1 
Moore 45. — C.P., distinguished. 

Higgins v. Senior (1S41) 11 L. J. Ex. 199 ; 

8 M. & W. 834.— ex. 

Wilson v. Hart, referred to. 

Hale v. Humfrey (1S58) 27 L. J. Q. B. 390; 
El. Bl. & El. 1004 ; 5 Jur. (N.s.) 191 ; 6 W. R. 

S§4r--EX. CH. • , 

Wilson v. Hart, discussed. 

Armstrong v. Stokes (1872) 41 L. J. Q. B. 253 ; 
L. R. 7 Q. B. 59S, 606 ; 26 L. T. 872 ; 21 AY. R. 
52.— Q.B. • 

blackburn, j. (for the Court). — It is right, 
in order to avoid misapprehension, to say that 
the phrase, repeatedly used by the counsel for 
the plain tiff, that the vendor has a right to follow 
the goods is, in our opinion, calculated to mislead. 
There are cases, such as that of Wilson v. Hart , 
to which such a phrase would be applicable, but 
these, as is pointed out in 2 Sm. L. C. (5th ed., 
p. 832), proceed on the ground of fraud. In the 
absence of fraud, unless the person receiving the 
goods is a party to the contract on which the 
goods were sold, the vendor Ifcxs no right to follow 
them. — p. 257. 

Wilson v. Hart, referred to. 

Maspons v. Mildred (1882) 51 L. J, Q. B. 604 ; 

9 Q. B. H. 530, 544 ; 47 L. T. 318 ; 30 AY. R. 862 ; 
— C.A. JESSEL, M.R., LINDLEY and BQJVEN, L.JJ. ; 
affirmed, 53 L. J. Q. B, 33 ; 8 App. Cas. 874 ; 32 
W. R. 125.— H.L. (E.). 

Trueman v.^Loder (1840) 9 L. J. Q. B. 165 : 
11 A. & E. 589 ; 3 P. & H. 567.— Q.B., 
discussedL and not applied. 

Humfrey *>. DalS (1857) 26 L. J. Q. B. 137 ; 7 
El. & Bl. 266; 3 Jur. (N.S.) 213. — Q.B., affirmed 
nom. Hale v. Humfrey. — ex. CH. (supra). And 
see vol. i. col. 1036. 


Trueman v. Loder. 

Hof erred to, Calder v. Hobell (IS 71) 40. L. J. 
C. P. 224 ; L. R. 6 C. P. 4SG, 490 ; 2.5 L. T. 129 ; 
19 \Y. R. 978. — EX. CB. ; Guillemin, Ex parte, 
Oriental Bank Corporation. In re. (1884) 54 L. J. 
Ch. 322; 28 Ch. D. 634. 640 ; 52 L. T. 167.— 
CHITTY, J. : Durant t\ Roberts and Keiyhlev 
Maxsted & Co. (1900) 69 L. J. Q. B. 382 ; [1900] 
1 Q. B. 629 ; 82 L. T. 217 ; 48 AY. R. 476. — C.A. 
COLLINS and EOMER. L.JJ. ; A. L. SMITH, L.J. 
dissenting : (reversed nom. Keiehlev Maxsted & 
Co. r. Durant (1901) 70 L. J. K. B. 662 ; [1901] 
A. C. 240 ; 84 L. T. 777.— H.L. (E.)). 

Brown v. Byrne (1854). 23 L. J. Q. B. 313 ; 
3 El. & Bl. 703 ; 2 C. L. R. 1599 ; 18 Jur. 
- 700; 2 AY. R. 471 .— q.b. 

Referred 4o, Humfrev v. Dale (1857) 26 L. J. 

Q. B. 137 ; 7 El. & BL 266 ; 3 Jur. (N.S.) 213.— 
Q.B. (affirmed, EX. CH., supra, col. 2927) ; principle 
applied , lamas r. Bristow (1858) 27 L. J. Q. B. 
364 ; El. Bl. & El. 907 ; 5 Jur. (N.S.) 68 : 6 
W. R. 685. — q.b. : discussed, Mahalen r, Dublin 
.and Chapelizod Distillery Co. (1877) Ir. R. 11 
O. L. S3 .— q.b. 

Field v. Lelean (1S61) 80 L. J,^xTlGs7 6 
H. & N. 617 : 7 Jur. (N.S.) 918 : 4 L. T. 
121 ; 9 AY. R. 387.— EX. CH., referred to. 
Mahalen v. Dublin and Chapelizod Distillery 
Co. ( supra .). 

Thornton v. Meux (1827) M. & M. 43 ; 31 
R. R. 711. — Abbott, C.J., discussed. 
Sievewright r. Archibald (1851) 20 L. J. Q. B. 
529 ; 17 Q. B. 103 ; 15 Jur. 947.— Q.B. 

Acebal v. Levy (1834) 3 L. J. C. P. 9S ; 10 
Bing. 376 ; 4 M. & Scott 217. — C.P. 
Referred to, Goodman r. Griffiths (1857) 26 
L. J. Ex. 145 ; 1 H. & N. 574 ; 5 AY. R. 369.— EX. ; 
explained and applied , Jeffcott v. North British 
Oil Co. (1873) Ir. R. 8 C. L. 17. — EX. : applied , 
McCollin v. Gilpin (1881) 6 Q. B. D. 516, 517. — 
C.A. (see supra, col. 2927). 

Staunton v. Wood (1851) 16 Q. B. 638 ; 15 
Jur. 1123 . — q.b., distinguished . 

Hudson *. Hill (1S74) 43 L. J. C. P. 273 ; 30 
L. T. 555.— C.P. 

Coleridge, c.J. — In Staunton v. Wood, a 
specific time was fixed by the agreement of the 
parties to the contract. — p. 277. 

Spartali v. Benecke (1850) 19 L. J. C. P. 
293 ; 10 0. B. 212.— C.P. 

Distinguished, Goclts v. Rose (1855) 25 L. J. 
C. P. 61 ; 17 C. B. 229 ; 1 Jur. (N.S.) 1173 ; 4 
\Y. R. 129. — C.P. ; referred to, Field r. Lelean 
(1861) 6 II. & N. 617, 626 (supra) ; Mahalen v. 
Dublin and Chapelizod Distillery Co. (1877) 
Ir. R. 11 C. L. 83. —q.b. And see Evidence,” 
vol. i. col. 1037. 

Howes v. Ball (1827) 7 B. & C. 481 ; 1 Man. 
& R. 228 ; 6 L. J. (o.S.) K. B. 106 ; 31 

R. R. 256.— K.B., distinguished. 

AValker Clyde (1861) 10 C.B. (n.s.) 381.— O.P. 

•Howes v. Ball. 

Referred to, Donald v. Suckling (1866) 35 

L. J. Q. B. 232 ; L. R. 1 Q. B. 585, 013 ; 7 B. & 

S. 783; 12 Jur. (N.S.) 795; 14 . L. T. 772; 15 
AY. R. 13.— Q.B. (shee, J. dissenting) ; Sewell -t*. 
Burdick (1884) 54 L. J. Q. P>. 126 ; 10 App. Cas. 
74, 95 ; 52 L. T. 445 ; 33 AY. R. 461 ; 5 Asp. 

M. C. 376.— H.L. (E.). 


O.C. 


93 
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Hodgson y. Davies (1810) 2 Campb. 530 ; 
0 11 R. R. 789. — ellenborough, C.J., dis- 
cussed. 

Humfrey v. Dale (1857) 26 L. J. Q. B. 137; 7 
El. & Bl. 26j5 ; 3 Jur. (N.s.) 213. — Q.B. ; affirmed 
nom. Dale v. Humfrey. — ex. ch. ( mpra , col. 2927). 

Fry v. Hill (1817) 7 Taunt. 397 ; IS R. R. 
512. — C.P., referred to. 

Ramehurn Mullick v. Luchmecchund Rada- 
kissen (1854) 9 Moore P. C. 46. — P.G. 

Price v. Rees (1843) 12 L. J. Ex. 372 ; 11 
M. <fc W. 576. — EX., principle applied. 
Smethurst u Taylor (1844) 14 L. J. Ex. 86 ; 12 
M. & W. 545.— EX. # 

Reid y. Teakle (1853) 22 L. J. C. P. 161 ; 13 
C. B. G27 ; 17 Jur. 841. — C.P., referred to. 
Moylan v. Nolan (1865) 17 Ir. G. L. R. 427, 
442. — Q.B. : Remmington v. Broadwood (1902) 

18 T. L. R. 270.— C.A. 

Manby v. Scott (1663) 1 Sid. 109 ; 1 Levinz 

4 ; 1 Mod. 124; 2 Sm. L. C. (11th ed. 
p. 446) — EX. CH., referred to. 

Mo ylan r. Nolan {supra) ; Baseley (or Bazeley) 
r.'T^WNi^lSGS) 37 L. J. Q. B. 237; L. R. 3 
Q. B. 559^)4 ; 18 L. T. 756.— Q.B. ; COCKBURN, 
C.J. dissenting. 

Manby v. Scott, discussed. 

Beale r. Arabin (1877) 36 L. T. 249. — grove 
and denman, JJ. 

Manby v. Scott, referred to. 

Wilson v. Glossop (18S7) 56 L. J. Q. B. 434 ; 

19 Q. B. D. 379, 381 ; 36 W. R. 77 ; 51 J. P. 805. 
MATHEW and CAVE, JJ. ; affirmed, (1888) 57 
L. J. Q. B. 161 ; 20 Q. B. D. 354 ; 58 L. T. 707 ; 
36 W. R. 296 ; 52 J. P. 246.— C.A. esher, M.R., 

FRY and LOPES, L.JJ. 

Manby v. Scott, referred to. 

Rhodes, In re, Rhodes v. Rhodes (1890) 59 
L. J. Ch. 298 ; 44 Ch. D. 94, 107 ; 62 L. T. 342 ; 
38 W. R. 385.— C.A. 

Harris v. Morris (1801) 4 Esp. 41. — 
KENYON, L.C., applied. 

Wilson Glossop (1887) 56 L. J. Q. B. 434 ; 

19 Q. B. D. 379, 384. — Q.b.d. {supra). 

Harris v. Morris, explained. 

Wilson Glossop (1888) 57 L. J. Q.. B. ; 20 
Q. B. D. 354, 358. — C.A. {supra). 

Biffin y. Bignell (1862) 81 L. J. Ex. 189 ; 7 
H. & N, 877 ; 8 Jur. (N.S.) 647 ; 6 L. T. 
248 ; 10 W. R. 322. — ex., principle- applied. 
Eastland «?. Burchell (1878) 47 L. J. Q. B. 
500 ; 3 Q. B. D. 432, 437; 38 L. T. 568; 27 
W. R. 290.— Q.B.D. 

Biffin v. Bignell, discussed. 

Latter v. Braddell (1880) 50 L. J. C. P. 166, 
169.— C.P.D. 

Eastland v. Burchell (1878) 47 L. J. Q. B. 
500 ; 3 Q. B. D. 432 ; 38 L. T. 568 ; 27 
W. R. 290. — mellor and LUSH, jj. } 
applied. 

Wilson v. Glossop (1888) 57 L. J. Q. B.J61 ; 

20 Q. B. D. 351, 357. — C.A. {supra). 

Ruddock y. Marsh (1857) 1 H & N. 601 ; 

5 W. R. 359. — EX., explained and com- 
mented on. 

Debenhara v. Mellon (1SS0) 49 L. J, Q. B. 
.497 ; 5 Q. B. D. 394, 399 ; 42 L. T. 577 ; 28 W. R. 
501. — C.A. ; affirmed, H.L. (post, col. 2930). 


Jolly v. Rees (1864) 33 L. J. C. P. 177; 15 
C. B. (N.S.) 628 ; 10 Jur. (n.s.) 319 ; 10 
L. T. 299 ; 12 W. R. 478.— C.P. 

Referred to, Moylan v. Nolan (1865) 17 
Ir. O. L. R. 427, 442.— Q.B. ; Harrison y. Grady 
(1805) 13 L. T. 369. — C.P. ; explained, Wallis v. 
Biddick (1873) 22 W. R. 70. — BLACKBURN and 
quain, jj. ; distinguished, Beale r. Arabin 
(1877) 36 L. T. 249.— GROVE and DENMAN, jj. 

Jolly v. Rees, approved. 

Debenliam v. Mellon (1880) 49 L. J. Q. B. 
497 : 5 Q. B. D. 394, £)l ; 42 L. T. 577 ; 28 W. R. 
501. — C.A., affirmed {post). 

Jolly v. Rees, approved and applied. 

Moylan v. Nolan (1865) 17 Ir. C. L. R. 427. 
— Q.B., explained and not applied. 
Debenham v. Mellon (1880) 6 App. Uas. 24 ; 50 

L. J. Q. B. 155 : 43 L. T. 673 ; 29 W. R. 141 ; 45 

J. P. 252. — H.L. (E.). 

sklborne, L.c. — My lords, you are asked in 
this case to review the decision of the Court of 
C.P. in 1864, in Jolly v. Rees, the correctness of 
which, as far as I know, has not been seriously 
contro verted since that time. The point deter- 
mined was one of much importance ; namely, 
that the question, whether a wife has authority 
to pledge her husband’s credit, is to be treated 
as one of fact, upon the circumstances of each 
particular case, whatever may be the presump- 
tion arising from any particular state of circum- 
stances. — p. 31. 

lord blackburn, who also discussed and 
approved of Jolly v. Rees, said : The case in Ire- 
land [Moylan v. Xolaii] . . . seems, as far as I 
could see by a slight glance, to be a case where 
the husband had assented to the contracts in 
such a way that he could not deny them after- 
wards. With that we have nothing at present 
to do. — p. 37. 

lord watson also approved of Jolly v. Rees. 

Jolly v. Rees and flebenham v. Mellon. 

Applied , Remmington v. Broadwood (1902) 
IS T. L. R. 270. — C.A. ; J^orel Bros. v. Westmore- 
land (Earl) (1902) 72 L. J. K. B. 66 ; [1903] 1 

K. B. 64, 73 ; S7 L. T. 635 ; 51 W. R. 290.— C.A. ; 
affirmed, 73 L. J. K. B. 98 ; [1904] A. O. 11.— 
H.L. (E.). 

Ferguson v. Carrington (1829) 9 B. & C. 59 ; 
3 Car. & P. 457 ; 7 L. J. (O.S.) K. B. 139. 
— K.B., approved. 

Strutt r. Smith (1834) 3 L. J. Ex. 357 ; 1 Cr. 

M. & R. 312 ; 4 Tyrw. 1019.— EX. 

Hoskins v. Duperoy (1808) 9 East 498 ; 6 
Esp. 58. — K.B., referred to. 

Glass v. Patterson [1902] 2 Ir. R. 660, 680. — 
k.b.d. ; kenny, J. dissenting. 

Mussen v. Price (1803) 4 East 147 .— k.b. 
Applied, Dutton v. Solomonson (1803) 3 B. & P. 
582 ; 7 R. R. 883. — C.P. ; referred to, Hickling v. 
Hardey (or Hardy) (1817) 1 Moore 61 ; 7 Taunt. 
312. — C.P.*« JEtugg v. Weir (1S64) 16 C. B. (N.S.) 
471. — c.P. ; explained, Anderson v. Carlisle Horse 
Clothing Co. {post, col. 2931) ; referred to, Jeffer- 
son v. Querner (1874) 30 L. T. 8^7. — Q.B.; applied, 
Rabe v. Otto ( post, col. 2931). 

Nickson v. Jepson (lSlV) r 2 Stark. 227. — 
ellenborough, C.J., distinguished. 

Paul v. Dod (or Dodd) (184G) 15 L. J. C. P. 
177 ; 2 C. B. 800 ; 10 Jur. 335.— C.P. 
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Hickson v. Jepson and Paulv.Dod (or Dodd), 

discussed. 

Rugg v. Weir (1864) 16 C. B. (N.S.) 471.— c.p. 

Rugg y. Weir, approved. 

Anderson r. Carlisle Horse Clothing Co. (1870) 
21 L. T. 760. — COCKBURN, C.J. 

Anderson v. Carlisle Horse Clothing Co. 
Applied , Rabe r. Otto (1903) 89 L. T. 562; 20 
T. L. R. 27. — KENNEDY, J. 

Brooke v. White (1805) 1 B. & P. (n.r.) 330. 
• — C.P., discussed. 

Hoskins v. Duperoy (ISOS) 9 East 498 ; 6 Esp. 
58. — K.B. ; Helps r. Winterbottom (1831) 2 
B. & Ad. 431 ; 9 L. J. (o.s.) K. B. 258.— K.B. 
Brooke v. White and Helps y. Winterbottom, 
referred to. 

Rugg r. Weir (1864) 16 C. B. (N.S.) 471 .— c.p. 
Bartholomew v. Markwick (1864) 33 L. J. 
C. P. 145 ; 15 C. B. (N.S.) 711 : 10 Jur. 
(N.S.) 615 ; 9 L. T. 651 ; 12 W. R. 314.— 
C.P., not applied. 

Wayne’s Merthyr Steam Coal and Iron Co. r. 
Morewood (1877) 46 L. J. Q. B. 746 . — lush, j. 
Webb v. Fairmaner (1838) 7 L. J. Ex. 140 ; 

3 M. & W. 473 ; 6 D. P. C. 549.— ex., re- 
. f erred to. 

Isaacs v. Royal Insurance Co. (1870) 39 
L. J. Ex. 189 ; L. R. 5 Ex. 296, 300 ; 22 L. T. 
681 ; 18 W. R. 982. — EX. ; Ry. Sleepers Supply 
Co., In re (1885) 54 L. J. Oh. 720 ; 29 Ch. ]$. 
204, 207 ; 52 L. T. 731 ; 33 W. R. 595.— CHITTY, j. 
See 56 & 57 Viet. c. 71, s. 10 (2). 

2. Statute of Frauds. 

Rondeau y. Wyatt (1792) 2 H. Bl. 63,— 
K.B., approved and applied. 

Towers y. Osborne (1721) 1 Stra. 506.— 
PEATT, C.J., discussed. 

Coopers. Elston (1796) 7 Term Rep. 14 . — k.b. 

Rondeau v. Wyatt, referred to. 

Bailey v. Sweeting (1861) 9 C. B. (N.S.) 843 
(jwsty col. 2933). * 

Kenworthy y. Schofield (1824) 2 B. & C 
945 ; 4 D. & R. 5<56 ; 2 L. J. (o.S.) K. B 
175 ; 26 R. R. 600. — K.B., discussed. 

N. Staffordshire Ry. >v. Peek (I860) 29 L. J. 
Q. B. 97 ; El. Bl. & El. f 986, 1001.— Q.B. ; 6 Jur. 
(N.S.) 370 ; 1 L. T. 407 ; S W. R. 364.— EX. CH. ; 
reversed nom. Peek v. N. Staffordshire Ry. (1863) 
32 L. J. Q. B. 241 ; 10 H. L. Cas. 473 ; 9 Jur. 
(N.S.) 914 ; 8 L. T. 768: 11 W.R. 1025 .— h.l. 
(E.). See vol. i. cols. 304-307. 

Kenworthy v. Schofield, observation adopted. 
Mahalen t\ Dublin and Chapelizod Distillery 
Co. (1877) Ir. R. 11 C. L. 83.— Q.B. 

Kenworthy y. Schofield, applied. 

Rishton v. Whatmore (1878) S Ch. D. 467 ; 
47 L. J. Ch. 629 ; 26 W. R. 837. 

hall, v.-c. — It is plain upon the authorities, 
such as Kemcorthy v. Schofield and Peirce v. 
Corf (L. R. 9 Q. B. 210, post, col. 2939), that it is 
impossible to use an entry in an auctioneer’s 
book for the purpose of proving a contract for 
sale within the Statute of Frauds, unless such 
entry comprises such a reference to the conditions 
of sale subject to ^which the property was sold, 
as to identify them, upon production, as being 
the conditions mentioned in the entry. — p. 458. 
Kenworthy v. Schofield, referred to. 

Maddison v. Alderson (1883) 52 L. J. Q. B. 
737 ; 8 App. Cas. 407, 488 ; 49 L. T. 303 ; 31 
W. R. 820.— H.L. (E.). 


Kenworthy v. Schofield and H. Staffordshire 
Ry. y. Peek (col. 2931), referred to. 

Oliver r. Hunting (1890) 59 L. J. Ch. 255 ; 
44 Ch. D. 205, 208 ; 62 L. T. 10S ; 3S W. R. 618. 
— KEKEYVTCH, J. ^ 

• 

Humble v/Mitchell (1839) 9 L. J. Q. B. 29 ; 
11 A. & E. 205 : 3 P. k D. 141 : 2 Raihv. 
Cas. 70. — Q.B.. discussed. 

Colonial Bank r. Wliinnev (1885) 30 Ch. D. 
261, 283; 53 L. T. 272; 33“ W. R. 852.— C. A. ; 
fry, L. J. dissenting ; reversed, post. 

Humble v. Mitchell, referred to. 

Colonial Bank v. Whinner (1886) 11 App. 
Cas. 426 ; 56 L. J. Ch. 43 ; 55 L. T. 362 ; 34 
W. li. 705; 3 Morrell 207. — h.l. (e.). 

lord Blackburn. — Shares are not within 
sect. 17 of the Statute of Frauds, because they 
do not pass by delivery. Lord Denman, in 
Humble v. Mitchell, thought choses in action a 
proper phrase to express that idea. — p. 439. 

Be Fries v. Littlewood (1845) 9 Jur. 988. — 
Q.B., discussed and not applied. 

Heseltine x. Siggers (1848) IS L. J. ; 

1 Ex. S56. — EX. * 

Heseltine v. Siggers, referred to. 

Goodwin r. Robarts (1S75) 44 L. J. Ex. 147 ; 
L. R. 10 Ex. 337, 342 ; 23 W. R. 915.— EX. cti ; 
affirmed, (1876) 45 L. J. Ex. 748 : 1 App. Cas. 
476; 35 L. T. 179 ; 24 W. R. 9S7.— h.l. (e.). 

Watson v. Spratley (1854) 24 L. J. Ex. 53 : 
10 Ex. 222 ; 2 C. L. R. 1434 ; 2 W. R. 62 7. 
— EX. 

Followed , Powell v. Jessop (1856) 25 L. J. C. P. 
199 ; 18 C. B. 336 ; 4 W. R. 465. — C.P. ; referred 
to , Webber r. Lee (1882) 51 L. J. Q. B. 485; 9 
Q. B. D. 315, 317 ; 47 L. T. 215 ; 30 W. R. S66 ; 
47 J. P. 4.— bowen, J. ; Watson v. Black (1885) 
55 L. J. Q. B. 31 ; 16 Q. B. D. 270, 278 ; 54 L. T. 
17 ; 34 W. R. 274.— grove and cave, jj. 

Watts v. Friend' (1830) 10 B. & C. 446 ; S 
L. J. (o.S.) K. B. 181. — K.B., distinguished. 

Williams v. Burgess (1839) 8 L. J. Q»B. 286 ; 
10 A. & E. 499 ; 2 P. & D. 422.— Q.B. 

Bryan v. Lewis (1826) Ryan <fc M. 3S6. — 
Abbott, c.J., doubted. 

Wells Porter (1S36) 5 L. J. C. P. 250 ; 2 
Bing. (N. C.) 722, 731 ; 2 Scott 141 ; 2 Hodges 
42.— C.P. 

Bryan y. Lewis, disapproved. 

Wells y. Porter, approved. 

Hibblewhite r. M 4 Morine (1839) 5 M. k W. 
462 ; 8 L. J. Ex. 271 ; 3 Jur. 509. 

PARKE, B. — I have always entertained consider- 
able doubt and suspicion as to the correctness of 
Lord Tenterden’s doctrine in Bryan v. Lewis; 
it excited a good deal of surprise in my mind at 
the time, and, when examined, 1 think it is un- 
tenable. I cannot see what principle of law is 
at albaffected by a man’s being allowed to con- 
tract for the sale of goods, of which he has not 
possession at the time of the bargain, and has no 
reasonable expectation of receiving. Such a con- 
tract does not amount to a wager, inasmuch as 
both the contracting parties are not cognisant of 
the fact that the goods are not in the vendor’s 
possession ; and even if it were a wager, it is not 

93—2 
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illegal, because it has no necessary tendency to 
injure third parties. The dictum of Lord Tcnter- 
den certainly was not a hasty observation thrown 
out by him, because it appears from Lorymer v. 
Smith ( po$t, col. 21)82) that he had entertained 
and expressed similar notions four years before. 
He did not, indeed, in that case,* say that such a 
contract was void, only that it was of a kind 
not to be encouraged ; and the strong opinion he 
afterwards expressed appears to have gradually 
formed in his mind during the interval, and was 
no doubt confirmed by the effects of the unfortu- 
nate mercantile speculations throughout the 
country about that time. Ther'e is no indication 
in any of the bogiks of such a doctrine having 
ever been promulgated from the bench until 
Lorymer v. Smith in the year 1822 ; and there is 
no case which has since been derided on that 
authority. Not only, then, was the doubt 
expressed by Bosanquet, J., in Well* v. Porter 
well founded, but the doctrine is clearly contrary 
to law. — p. 466. See Sale of Goods Act, 1S93. 
s. 15 (2) (c). 

Bryan v. Lewis [supra), referred, to. 
TMi^ker r. Hardy (1878) 48 L. J. Q. B. 2S9 ; 

4 Q. 685, 688 ; 39 L. T. 595 ; 27 W. It. 

158. — Q.B.D., affirmed, C.A. 

Billv. Bament (1841) 11 L. J. Ex. 81; 9 
M. & W. 36 .— ex. 

Distinguished , Acraman r. Morrice (1849) 19 
L. J. C. P. 57 ; SC. B. 449 ; 14 Jur. 69.— C.P. ; 
referred to, Gibson v. Holland (1865) 35 L. J. 0. P. 

5 ; L. R. 1 0. P. 1. 8 ; H. & R. 1 ; 11 Jur. 
(N.S.) 1022 ; 13 L. T. 293 ; 14 W. R. 80.— C.P. : 
discussed and applied , Lucas v. Dixon (1889) 58 
L. J. Q. B. 161 ; 22 Q. B. D. 357, 359 ; 37 VV. R. 
370. — C.A. ESHER, M.E. , BOWEN and FRY, L.JJ. ; 
referred to, Holland, In re, Gregg v. Holland 
(1902) 71 L. J. Oh. 518 ; [1902] 2 Ch. 300, 3S3 ; 
86 L. T. 542 ; 50 W. R. 575 ; 9 Manson 259.— C.A. 
(see post , col. 2940). 

Bailey v. Sweeting (1S61) 30 L. J. C. P. 
150 ; 9 C. B. (N. S.) 843 ; 9 W. R. 273.— 
C.P., distinguished and not applied . 

Forster t\ Rowland (1861) 7 H. & N. 103 ; 30 
T i . J, Esi 39 G. — EX. 

MARTIN, B. — I agree with the Court of C. P. 
in Bailey v. Sweeting, that all that the statute 
requires is written evidence of the contract, and 
that there may be a note or memorandum of the 
contract, sufficient to satisfy the statute, which 
when written was not intended to operate as a 
contract. But the memorandum must be “ signed 
by the party, or by his agent lawfully authorised.” 
— p. 107. 

channell, B. — That case merely decided that 
where one of the parties to a contract has stated 
in writing the particulars of it, that statement 
may be evidence against him sufficient to satisfy 
the statute, though in the same writing he repu- 
diates his liability. But this case is distinguish- 
able : in Bailey v. Sweeting , the document was 
not in the nature of a proposal. Here the parties 
were still negotiating when the letter of the 
18th May was written, and, therefore, the prin- 
ciple which governed Bailey v. Sweeting has no 
application. — p. 108. 

Bailey v. Sweeting. 

Approved , M’Lean v, Nicholl (1861) 7 Jur. 
(N.S.) 999 ; 4 L. T. 803; 9 W. R. 811.— EX.; 
distinguished, Smith r. Hudson (1865) 34 L. J. 
Q. B. 145 ; 6 B. & S. 431, 449 ; 11 Jur. (N.S.) 623 ; 


12 L. T. 377 ; 1 3 W. R. 083. — Q.B. ; applied, Gibson 
r. Holland (1865) 35 L. J. C. P. 5 ; L. R. 1 C. P. 
1, 8 -C.p. (supra, col. 2933) ; Wilkinson r. Evans 

(1866) 35 L. J. C. P. 224 ; L. R. 1 C. P. 407, 
410; 1 H. &R. 552; 12 Jur. (N.S.) GOO; 14 
W. R. 963. — c.p. ; distinguished, Caregan r. 
Richards (1860) 15 L. T. 252. — EX. ; applied, 
Buxton v. Rust (1872) 41 L. J. Ex. 173 ; L. E. 7 
Ex. 279, 281 ; 27 L. T. 210 ; 20 W. R. 1014.— 
ex. CH. ; referred to. Lucas r. Dixon (1889) 5S 
L. J. Q. B. 161 ; 22 Q. B. D. 357, 362 ; 37 W. R. 
370. — c.A. ; applied , Ployle, In re, Hoyle v. Hoyle 
(1892) 62 L. J. Ch. 182 ; [1893] 1 Ch. 84, 99 ; 

2 R. 145 ; 67 L. T. 674 ; 41 W. R. 81.— C.A. 

Bailey v. Sweeting, discussed. 

Holland. In re, Gregg v. Holland (1902) 71 
L. J. Ch. 518, 526 ; [1902] 2 Ch. 360, 382; SO L. T. 
542 ; 50 W. R. 575.— C.A. (see post, col. 2940). 

Hoadly v.M’Laine (1834) 3 L. J. C. P. 1G2 ; 
10 Bing. 482; 4 M. & Scott 340.— C.P., 
referred to. 

Yalpy r. Gibson (1847) 4 C. B. 837. — C.P. ; 
Joyce r. Swan (1864) 17 C. B. (n.s.) 84. — C.P. ; 
Sanderson v. Graves (1875) 44 L. J. Ex. 210, 214 ; 
L. R. 10 Ex. 234, 237 ; 33 L. T. 209 ; 23 W. R. 
797. — EX. 

Spicer v. Cooper (1841) 10 L. J. Q. B. 241 ; 
1 Q. B. 424 ; 1 G. & D. 52 ; 5 Jur. 1036.— 

* Q.B. 

Referred to. Sari v. Bourdillon (1856) 26 L. J. 
C. P. 78 ; 1 C. B. (N.S.) IBS ; 2 Jur. (N.S.) 1208 ; 
5 W. R. 196. — C.P. ; applied, Newell r. Radford 
(1867) 37 L. J. C. P. 1 ; L. R. 3 C. P. 52 ; 17 L. T. 
118; 16 W. R. 97.— C.P. 

Newell v. Radford, applied. 

Sheers v. Thimbleby (1897) 76 L. T. 709. — C.A. 
ESHER, M.R., LOPES and CHITTY, L.JJ. 

Newell v. Radford, referred to. 

Holland, In re, Gregg r* Holland (1902) 71 L. J. 
Ch. 518 : [1902] .2 Ch. r 360, BS5 ; SG L. T. 5*2 ; 50 
W. R. 575.— C.A. 

Stirling, L.J. — It if no doubt necessary that 
the note or memorandum to satisfy the statute 
must show who the parties to the agree- 
ment are, but they need not be named or speci- 
fically described as such ; it is sufficient if, by 
reasonable intendment, it can be inferred from 
the document who they are — see Newell v. Rad- 
ford. — p. 528. 

Elmore v. Kingscote (1826) 5 B. & C. 583 ; 
8D.&R. 343 ; 29 R. R. 341.— K.B. 
Applied, Acebal r. Levy (1834) 3 L. J. C. P. 
98 ; 10 Bing. 376 ; 4 M. & Scott 217. — C.P. ; 
explained, Hoadly v. M’Laine (1834) 3 L. J. C.P, 
162 ; 10 Bing. 482 ; 4 M. & Scott 340.— O.P. ; 
referred to, Ashcroft r. Morrin (1S42) 4Man.& G. 
450 : 6 Jur. 783.— C.P. 

Ashcroft v. Morrin, referred to. 

Joyce v. Swann (1864) 17 C. B. (n.s.) 84. — C.P. 

Van^enbergh v. Spooner (1866) 35 L. J. Ex. 
201 ; L. R. 1 Ex. 316 ; 4 H. & C. 519 ; 14 
L. T. 707 ; 14 W. R. 843.— EX., BRAMWELL, 
B. doubting, observed an. 

Newell r. Radford (1867) 37 L. J. C. P. 1 ; L.R. 

3 C. P. 52 ; 17 L. T. 118 ; 16 W. R. 97. 
bovill, c.J. — VandenbcTgh' v. Spooner does 

not apply. 

willes, J. — I own I have considerable diffi- 
culty in understanding Vandenbergh v. Spooner ; 
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the meaning, however, seems to be that in a 
document worded, D. Spooner agrees to buy 
the whole of the lots of marble purchased by J. 
Vandenbergh, and now lying at Lyme Cobb, at 
one shilling per foot,” the Court construed the 
words “ purchased by J. Vandenbergh,” to be an 
indication or description of the marble sold, and 
not of the seller. That seems to be an extreme 
case. — p. 2. 

BYLES and KEATING-, JJ. to the same effect. 

Vandenbergh v. Spooner, referred to. 

Jones Brothers i\ Joyner (1900) 82 L. T. 7G8. 
—DARLING and BUCKNILL, JJ. 

Egerton v. Mathews (1805) G East 307 ; 2 
Smith 398 ; 8 R. E. 489.— K.B. 

Applied; ■Allen r. Bennett (1810) 3 Taunt. 1G9 ; 
12 R. li. 633. — K.B. ; discussed, Sievcwright r. 
Archibald (1851) 20 L. J. Q. B. 529; 17 Q. B. 
103 ; 15 Jur. 947. — Q.B. ; applied , Sari r. Bour- 
dillon (1856) 26 L. J. C. P. 78 ; 1 C. B. (n.s.) 188 ; 

2 Jur. (N.s.) 1208 ; 5 W. E. 196.— C.P. 

Sari v. Bourdillon ( 'supra ), discussed. 
Mahalen t\ Dublin and Chapelizod Distillery 
Co. (1877) Ir. E. 11 C. L. 83. — Q.B. ; Jones 
Brothers r. Joyner (1900) 82 L. T. 768. — Q.B.D. 

Champion v. Plummer (1805) 1 B. & P. 
(N.R.) 252 ; 5 Esp. 240 ; 8 E. E. 795.— 

MANSFIELD, C.J. % 

Applied , Allen r. Bennet (1810) 3 Taunt. 169 ; 
12 E. E. 633. — K.B. ; referred to , Crale v. Wells 
(1824) 1 C. & P. 388— best, C.J. ; applied , j 
Graham r. Musson (1839) 8 L. J. C. P. 324 ; 5 
Bing, (n.c.) 603; 7 Scott 769. — c.p. ; con- 
sidered, Warner r. Willington (j post') ; Jones 
Brothers v. Joyner (1900) 82 L. T. 768. — q.b.d. 

Allen v. Bennet (1810) 3 Taunt. 169 ; 12 
E. E. 633, — K.B., adopted. 

Warner v. Willington (1856) 25 L. J. Oh. 662 ; 

3 Drew. 523, 530 ; 2 Ju.% (N.s.) 433 ; 4 W. E. 
531. — V.-C. ; Eidgway t\ Wharton (1857) 27 

L. J. Ch. 46 ; 6 H. I., Cas. 23S, 257 ; 4 Jur. 
(N.s.) 173 ; 5 W. E. 840 .— h.l. (e.). 

Allen v. Bennet, referred to. 

Long r. Millar (1879) 48 L. J. C. P. 598 ; 4 
C. P. D. 450, 456 ; 41 L. T. 306 ; 27 W. E. 720. 
— C.A. ; Jones Brothers r. Joyner (1900) 82 L. T. 
768 . — darling and bucknill, jj. 

Saunderson v. Jackson (1S00‘) 2 B. <k P. 238 ; 

3 Esp. 180 ; 5 E. E. 382.— ELDON, C.J. 
Applied, Allen v. Bennet (1810) 3 Taunt. 169 ; 
12 E. E. 633. — K.B. ; Jackson v. Lowe (1822) 7 
Moore 219; 1 Bing. 9; 25 R. E. 567. — c.p.; 

Hoadly v. M’Laino (1834) 3 L. J. C. P. 162 ; 10 
Bing, 482 ; 4 M.& Scott 340. — £.P. ; distinguished, 
Squire v. Campbell (1836) 6 L. J. Ch. 41 ; 1 
Myl. & Cl’. 459.— COTTENHAM, L.c. ; applied, 
Johnson v. Dodgson (1837) 6 L. J. Ex. 185 ; 2 

M. & W. 653. — EX. ; Dyas v. Stafford (1881) 7 

L. E. Ir. 590.— CHATTERTON, V.-C. And sec 

* * Contract,” vol. i. col. 653. ^ 

Schneider v. Norris (1814) 2 M. <fc S. 286 ; 
15 E. E. 82£. — K.B. , referred to. 

Jackson ■/:. Lowe (1822) 7 Moore 219 ; 1 Bing. 

9 ; 25 E. E. 507.— C.P. 

* . 

Schneider v. Norris, applied. 

Johnson v. Dodgson (1837) 6 L. J. Ex. 185 ; 2 

M. & W. 653. — EX. ; Tourret v. Cripps (1879) 
48 L. J. Oh. 567 ; S. C. nom. Torret u. Cripps 


27 W. R. 706.— hall, V.-C. ; Dyas i\ Stafford 
(1SS1) 7 L. E. Ir. 590.— CHATTERTON, JVC. 
And see “ Contract,” vol. i. col. 654. And see 
Sale of Goods Act, IS 93 (56 «fc 57 Viet. c. 71), 
ss. 4, 60. 

Graham v. Musson (1839) 8 L_ J. C. P. 324 ; 

5 Bing. (N.C.) 603 ; 7 Scott 769. — C.P. 

Followed , Graham r. Fret well (1841) 11 

L. J. C. P. 41 ; 3 Man. & G, 368 : 4 Scott (N.R.) 
25. — C.P. : explained. Mews v. Carr (1856) 26 
L. J, Ex. 39 ; lH.ife N. 484.— EX. 

Graham v. Musson, distinguished. 

Johnson v. Dodgson (1837) 6 L. J. Ex. 1S5 ; 

2 M. &W. 653. — EX., followed. 

Dprrell r. Evans (1862) 31 L. J. Ex. 337 ; 
1 H. C. 17,4 ; 9 Jur. (N.S.) 101 : 7 L. T. 97 ; 
10 W. E. 665. — EX. CH. ; reversing (1861) 30 
L. J. Ex. 254 ; 7 Jur. (N.s.) 585 ; 4 L. T. 254 ; 
9 W. E. 638 ; S. C. nom. Darrell <*. Evans, 6 
H. &N. 660. — EX. 

CROMPTON, J. — Graham, v. Musson turned on 
the nature of the signature by the clerk when he 
signed his own name : he did not sign the name 
of the defendant Musson, and in signing his'3'wn 
name he meant to sign as his emp^ybr’s, the 
plaintiff’s, agent, and not as the defendant’s. 
If he had signed Musson’s name the case would 
have been within the authority of Bird v. 
Boulter {post, col. 2938), and it may be that 
even as it was there was evidence to go to the * 
jury. — p. 343. 

blackburn, J. — Graham v. Musson is not at 
all inconsistent with Johnson v. Dodgson. — p. 345. 

mellor, J. to the same effect. * biles and 
KEATING, JJ. concurred. 

Durrell (or Darrell) v. Evans, distinguished. 

Murphy r. Boese (1875) L. E. 10 Ex. 126 ; 44 
L. J. Ex. 40 ; 32 L. T. 122 ; 23 W. E. 474. 

! bramwell, B. — It was held in that case 
[ Burrell v. Brums’] that the factor signed the 
paper on behalf of the buyer, and that this 
paper was intended to be a memorandum of the 
contract. I said in the Court below, not that 
! the memorandum was an invoice, but that I 
! could not see how the factor was authorized to 
sign on behalf of the buyer, but the" Ex. Ch. 
thought that there was evidence that the defen- 
dant meant the paper to be a memorandum of 
the contract. What they had to consider was, 
whether the paper before them had the defen- 
dant’s name written upon it by an agent on his 
behalf. And they thought that there was evi- 
dence that the factor was the agent of the buyer, 
because the buyer took a share in the preparation 
of the contract, and said, in effect, to the factor, 

{i Write it down in such a way.” If that deci- 
sion is wrong, it is wrong in deciding that what 
the factor was asked to do made him the agent 
of the buyer, whereas it might be said that the 
buyer was only suggesting a correction to him, 
and treating him as the agent of the seller. — 

p. 128. 

pigott, -B. to the same effect. 

pollock, B. — Therefore the present case is not 
within this exceptional rule. The case to which 
it has the nearest analogy is that of Durrell v. 
Brans, and it is remarkable that when that case 
came before the Court of Ex., Lord Penzance 
seems to have drawn the conclusion that what 
was done was nothing more than what occurs in 
making out and giving an invoice. I am bound 
to say that I agree with his reasoning, and 1 will 
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apply it to the present case. I think Durrell v. 
Evans can only he supported if it decides that 
the agency did not commence till after the 
memorandum was written out, and that will 
distinguish from the facts before us. — p. 181. 

Sharman y. Brandt (1871) 40 L. J. Q. B. 312 ; 
L. R. 6 Q. B. 720 ; 19 W. R. 95G.— Q.B.. 
referred, to. 

Tetley v. Shand (1*871) 25 L. T. G58. GG2 ; 20 
W. E. 206.— C.P. 

Wright y. Hannah (1S09) 2 Campb. 203 ; 
11 E. E. 693. — C.J., apj) roved. 

Farebrother v. Simmons (1822) 5 B. & Aid. 
333; 24R.R.399.— K.B. 

Wright y. Dannah and Farebrothef y. 
Simmons, distinguished. f 

Bird v. Boulter (1833) 4 B. & Ad. 443 ; 1 
N. & M. 313.— K.B. 

Denman, c.J. — I think this case is distinguish- 
able from Wright v. Dannah and Farebrother y. 
Simmons; and it appears to me that the clerk 
was not acting merely as an automaton, but as 
a p^on known to all engaged in the sale, and 
employ any who told him to put down his 
name. — p. *46. 

Taunton, J. — I very much agree with my 
brother Littledale as to the difficulty in Fare- 
brother y. Simmons. But there is no necessity 
^-to overrule that case. The C. J. there says, in 
the close of his judgment : “ Wright v. Dannah 
fortifies the conclusion at which I have arrived, 
viz., that the agent contemplated bv the legisla- 
. ture, who is to bind a defendant by his signature, 
must be some third person, and not the other 
contracting party on the record.’* It is a suffi- 
cient distinction between that case and this, that 
in the former the auctioneer, whose signature 
was relied upon, was the party suing ; here the 
signature is by a third person. 1 would, however, 
go farther than this. — p. 447. 

Thornton v. Kempster (1S14) 5 Taunt. 
786 ; 1 Marsh. 355 ; 15 R. E. 658.— K.B. , 
referred to. 

Cowie r. Bemfrey (1S46) 5 Moore P. O, 232 ; 3 
Moore Imk App. 448 ; 10 Jur. 789. — P.c. 

Thornton v. Kempster and Rucker v. Cam- 
meyer (1794) 1 Esp. 105.— kenyon, c.j., 
discussed. 

Pitts y. Beckett (1845) 14 L. J. Ex. 358 ; 13 
M. & W. 743. — EX., referred to. 

Sievewright v. Archibald (1851) 20 L. J. Q. B. 
529 ; 17 Q. B. 103 ; 15 Jur. 947.— Q.B. ; erle, j. 
dissenting. 

Heyman v. Neale (1809) 2 Campb. 387. — 
Lenborough, C.J. ; and Grant v. 
Fletcher (1826) 5 B. & C. 436 ; 8 0. & E. 
59 : 29 E. E. 286. — K.B., referred to. 

Henderson v. Barnewall (1827) 1 Y. & J. 387 ; 
30 E. E. 799.— EX. 

Goom v. Aflalo (1826) 6 B. & C. 117 ; 9 

D. & E. 148 ; 5 L. J. (o.s.) K. B. 31 ; 30 

E. E. 262. — K.B., referred to. + 

Henderson r. Barnewall (1827) 1 Y. & J. 387 ; 

30 E. E. 799. — ex. ; Sievewright c. Archibald 
(1851) 20 L. J. Q. B. 529; 17 Q. B. 103; 15 
Jur. 947. — Q.B. ; erle, J. dissenting. 

Sievewright v. Archibald (supra). '+ 

Prmciple applied, Fisenden r. Levy (1863) 
11 W. E. 259.-^q.b. ; distinguished , Barton v. 


Crofts (1864) 33 L. J. C. P. 189 ; 16 C. B. (n.s.) 
11 ; 10 L. T. 34 ; 12 W. E. 553. — C.P. ; principle 
applied , Jeffcott r. North British Oil Co. (1873) 
Ir. E. 8 C. L. 17. — C.P. ; referred to, Lucas v. 
Dixon (1889) 58 L. J. Q. B. 161 ; 22 Q. B. D. 
357, 362 ; 37 W. E. 370.— C.A. ESHER, M.R., 
BOWEN and FRY, L.JJ. 

Sievewright v. Archibald, adopted. 

Hoyle, In re, Hoyle r. Hoyle (1892) 62 L. J. 
Ch. 182 ; [1893] 1 Ch. 84; 2 E. 145 ; 67 L. T. 
674 ; 41 W. E. 81— C.A. BINDLEY, BOWEN and 
A. L. SMITH, L.JJ. 

Simon v. Metivier (or Motivos) (1766) 1 W. 
Bl. 599 ; 3 Burr. 1921. — K.B.. discussed . 
Hinde v. Wliitehouse (1S06) 7 East 5SS ; 3 
Smith 528 ; 8 E. E. 676. — K.B. 

Simon v. Metivier, commented on. 

Emmerson r. Heelis (1809) 2 Taunt. 38 ; 11 
E. E. 520. — K.B. ; Maddison r. Alderson (18S3) 
52 L. J. Q. B. 737 ; 8 App. Cas, 467, 484 ; 49 
L. T. 303 ; 31 W. E. 820.— H.L. (e.). 

Hinde y. Whitehouse (1806) 7 East 558; 3 
Smith 528 ; 8 E. E. 676. — K.B. 

Referred to, Emmerson r. Heelis (supra ) ; 
applied, Kenworthy r. Schofield (1824) 2 B. & C. 
945 ; 4 D. & E. 556 ; 2 L. J. (O.S.) K.B. 175 ; 26 
EfE. 600 . — k.b. ; discussed, North Staffordshire 
Rv. v. Peek (1860) 29 L. J. Q. B. 97 ; El. Bl. & 
El. 986 : 6 Jur. (N.S.) 370 ; 1 L. T. 407 ; S W. E. 
364.— Q.B. ; (reversed, H.L., supra, col. 2931) ; 
applied , Carruthers v. Payne (1828) 5 Bing. 270 ; 
2 M. & P. 429 ; 7 L. J. (o.s.) C. P. 84 ; 30 E. E. 
592. — C.P. ; referred to, Alexander r. Gardner 
(1S35) 4 L. J. C. P. 223 ; 1 Bing. (N.C.) 671 ; 1 
Scott 281, 630 ; 3 D. P. C. 146 ; 1 Hodges 147. — 
C.P. ; applied, Furley (or Turley) r. Bates (1863) 
33 L. J. Ex. 43 ; 2 H. & C. 200 ; 10 Jur. (N.S.) 
36S ; 10 L. T. 35 ; 12 W. E. 438.— EX. ; adopted, 
Sweeting t\ Turner (1&71) 41 L. J. Q. B. *5S ; 
L. E. 7 Q. B. 310 ; 25 L. T. 796 : 20 W. E. 
185. — Q.B. ; considered, Pkirce v. Corf (1874) 43 
L. J. Q. B. 52 ; L. E. 9 Q. B. 210 ; 29 L. T. 919 ; 
22 W. E. 299.— Q.B. (see jmt. col. 2939) ; referred 
to, Oliver v. Hunting (1890) 59 L. J. Ch. 255; 
44 Ch. D. 205, 208 ; 62 L. T. 10S ; 38 W. E. 
618.— KEKEWICH, J. 

Emmerson v. Heelis (1809) 2 Taunt. 3S ; 11 
E. E. 5.— K.B. 

Distinguished, Baldey v. Parker (1823) 2 B. & 
C. 37; 3 D. & R. 220 ; 1 L. J. (o.s.) K. B. 229 ; 
26 E. E. 260. — K.B. ; referred to, Kenworthy v. 
Schofield (1824) 2 B. & C. 945 ; 4 D. & E. 556 ; 
2 L. J. (O.S.) K. B. 175 ; 26 E. E. 600.— K.B.; 
dictum qualified, E^ans r. Roberts (1S26) 5 B. & 
C. 829 ; 8 D. & R. 611 ; 4 L. J. (O.S.) K.B. 313 ; 
29 E. R. 421.— K.B. ; referred to, Murphy v. 
Boese (1875) 44 L. J. Ex. 40 ; L. E. 10 Ex. 126, 
131 ; 32 L. T. 122 ; 23 W. E. 474.— EX. 

Emmerson v. Heelis, considered and applied. 
Bell c. Balls (1897) 66 L. J. Ch. 397 ; [1897] 
1 Ch. G63 ; 7G L. T. 254 ; 45 W. E. 37S.— 
STIRLING, J. 

Bird v. Boulter (1833) \ B-, & Ad. 443 : 1 
N. & M. 813. — K.B,, discussed. 

Durrell r. Evans (1862) 31 L. J. Ex. 337 ; 1 
H. & C. 174 ; 9 Jur. (N.S.) 104 ; 7 L. T. 97 ; 10 
W. E. 665— EX. CH. 
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Bird y. Boulter, distinguished . 

Peirce r. Corf (1S74) 43 L. J. Q. B. 52 ; L. R. 
9 Q. B. 210, 215 ; 29 L. T. 919 ; 22 AY. R. 299. 

BLACKBURN, J. — The ordinary usage is for the 
auctioneer to sign, and he generally does, still if 
the auctioneer had a sales ledger in which all the 
conditions of sale were copied out, and were to 
sign that, such a signature might be binding. 
It is, however, quite clear that such a signature, 
if made by the auctioneer’s clerk, would not 
under ordinary circumstances be binding, 
although there may bo circumstances in which it 
would, such as those in Bird v. Boulter , where 
there was evidence that the clerk was seen by all 
the parties to make the entries. But here tiierc 
is nothing to show that the sales ledger was open 
or known to the bidders, and upon inspection it 
appears £hat there are ciphers in it, which would 
seem to show that it was not so known. The 
defendant’s clerk in fact was signing for 
his master’s information, not as agent for the 
bidders. However, even supposing that the clerk 
had authority to bind the bidder by his signature, 
I can find no sufficient reference in the sales 
ledger to the conditions of sale. In Ilinde v. 
Whiteho-use (supra, col. 2938), it is said by Lord 
Ellenborough that “the mere writing on the 
catalogue, not being by any reference incor- 
porated with the conditions of sale, is not a 
memorandum of a bargain under those conditions 
of sale.”— p. 54. quain and Archibald* jj. 
concurred. 

Bird v. Boulter, explained and approved. 

Dyas v. Stafford (1881) 7 L. R. Ir. 590. — 

CHATTERTON, V.-C. 

Bird v. Boulter, referred to. 

Roberts, In re, Evans r. Roberts (1S87) 56 
L. J. Oh. 952 ; 36 Gh. D. 196, 201 ; 57 L. T. 79 ; 
35 W. R. 684 ; 51 J. P. 757.— KAY, J. 

Peirce v. Corf (supra), followed. 

Rishton r. AVhatmore (187S) 47 L. J. Ch. 629 : 
8-Ch. D. 4G7 ; 26 W. X. 827.— HALL, V.-C. 

Peirce v. Corf, discussed. 

Megaw v. Molloy (1878) 2 L. R. Ir. 530, 539. — 
C.A. ; Dyas v. Stafford (supra). 

Peirce v. Corf, dtisc-ussed and distinguished. 

Wylson r. Dunn (1SS7) 56 L. J. Ch. 855 : 34 
Ch. D. 569, 574 ; 56 L. T. 192 ; 35 AY. R. 405 ; 
51 J. P. 452.— KEKEWICH, J. 

Peirce v. Corf, considered and applied. 

Bell r. Balls (1S97) 66 L. J. Ch. 397 : [1897] 
1 Ch. 663; 76 L. T. 254; 45 AY. R. 378.— 
STIRLING, J. 

leather Cloth Company v. Hieronimus (1875) 
44 L. J. Q. B. 54 ; L. R 10 Q. B. 140 : 32 
L. T. 307 ; 23 W. R. 593.— Q.B., referred to. 

'Hickman v, Haynes (1875) 44 L. J, 0. P. 358, 
360 ; L. R 10 C. P. 598 ; 32 L. T. 873 ; 23 
W. R 872.— C.P. 

Stewart v. Eddowes, Hudson v. Stewart 
(1874) 43 L. J. C. P. 204 ; L. R. 9 C. P. 
311 ; 30 L. T. 333; 22 W. R 534.— C.P., 
referred to. 

Dartford Union Guardians ■<*. Trickett (1S8S) 
59 L. T. 754, 766 ; 53 J, P. 277.— POLLOCK, B. ; 
affirmed (1889) 5 T. L. R 619.— C.A. 

Soames Spencer (1822) 1 D. & R. 32 ; 24 
R. R. 631. — K.B., applied. 

Maclean v. Dunn (1828) 4 Bing. 722 ; 1 M. & 
P. 761 ; 6 L. J. (O.S.) C. P. 184 ; 29 R. R. 71L— 
C.P. 


Soames v. Spencer, referred to. 

Durant & Co. r. Roberts and Keighley Maxsted 
& Co. (1900) 69 L. J. Q. B. 382 : [1900] 1*Q. B. 
629 ; 82 L. T. 217 ; 48 AY. R. 476.— C.A. 
COLLINS and EOMER, l.jj. : A. L.^ smith, l.j. 
dissenting [see judgment o£ latter] ; C.A.. 
reversed. — h.l., post. 

Soames v. Spencer, discussed and not applied. 

Keighlev Maxsted & Cp. v. Durant (1901) 70 
L. J. K. B. 662 ; [1901] A. C. 240 ; 84 L. T. 
777.— H.L. (E.). 

Goode v. Job (1S58) 2S L. J. Q. B. 1. — Q.B., 

referred to. 

Lucas ‘V. Dixon (18S9) 22 *Q. B. D. 357, 360. — 
C.^.. (post). 

Gibsozl v. Holland (1S65) 35 L. J. 0. P. 5 ; 
L. R. 1 C. P. 1 ; 1 H. & R. 1 ; 11 
Jur. (N.S.) 1022 ; 13 L. T. 293 ; 14 W. R. 
86.— C.P. 

liefer red to, Lucas v. Dixon (1889) 58 L. J. 
Q. B‘ 161 ; 22 Q. B. D. 357, 362 ; 37 AAL R. 370. 
— C.A. : Crowe r. Menton (1891) 27 L. R. Ir. 519, 
523. — Q.B.D. : applied , Hovle, In re, Hoyle c. 
Hoyle (1892) 62 L. J. Ch. 182 ; [1893] 1 Ch. 84, 
99 ; 2 R. 145 ; 67 L. T. 674 ; 41 AVTR SI.— C.A. 

Lucas ’ v. Dixon, Gibson v. Holland, and 
Hoyle, In re, Hoyle v. Hoyle, discussed 
and applied. 

Holland, In re, Greeg v. Holland (1902) 71 

L. J. Ch. 518 ; [1902] “2 Ch. 360, 383 ; 86 L. T. 
542 ; 50 AY. R. 575.— C.A. 

Stirling, L.J. — It is also established as 
regards many of the contracts within sects. 4 and 
17 [Statute of Frauds], that the note or memo- 
randum referred to in these sections need not be 
contemporaneous with the contract, but is 
sufficient if it comes into existence before the 
commencement of the action to enforce the con- 
tract ; see Bill v. B ament (11 L. J. Ex. SI ; 9 

M. & AY. 36, supra , col. 2933) ; Bailey v. Sweeting 
(30 L. J. C. P. 150 ; 9 C. B. (N.S.) 843, supra , 
col. 2933) ; and Lucas v. Dixon. These decisions 
are based on the language of the statute. . . . 
In Lucas v. Dixon it is pointed out by Fry, L.J., 
that, where the plaintiff wishes to avail himself 
of a memorandum which comes into existence 
after the commencement of the action, he can 
only do so by discontinuing the action and com- 
mencing another. So that a memorandum 
coming into existence after the commencement 
of the action is only available if the plaintiff 
is in a position to discontinue. The note or 
memorandum need not be given for valuable 
consideration, nor have any particular form ; a 
letter by the party sought to be charged to a 
third party — Bailey v. Sweeting , and Gilson v. 
Holland', an affidavit — Bark worth v. Young 
(26 L. J. Ch. 153 ; 4 Drew. 1) : and even a will 
— Hoyle , In re, Hoyle v. Hoyle — have each been 
accepted by the Courts as sufficient. — p. 526. 

Powell v. Divett (1812) 15 East 29; 18 
R Ii. 358.— K.B. 

'Discussed and applied, Davidson v. Cooper 
(1843) 12 L. J. Ex. 467 ; 13 M. & AY. 343.— 
ex. CH. ; referred to, Sieve wright r. Archibald 
(1851) 20 L. J. Q. B. 529 ; 17 Q. B. 103 ; 15 Jur. 
947 . — q.b. ; adopted , White v. Benekendorff 
(1873) 29 L. T. 475.— C.P. ; referred to, Pattinson 
t*. Lucklcy (1875) 44 L. J. Ex. 180, 183 ; L. R. 
10 Ex. 330, 334 ; 33 L. T. 360.— EX. 
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Rowe v. Osborne (IS lo) 1 Stark. N. P. HO ; 
18 R. R. 754. — C.J., distinguished. 

Cowie v. Remfry (1S46) 5 Moore P. 0. 232 ; 

3 Moore Ind. App. 448 ; 10 Jur. 789.— P.c. 

DE. LUS'HINQ-TON for Self , BTJCCLEUGH (DUKE), 

lord broucThaMt and knight brtjce, v.-c. ; t. 
P. LEIGH dissenting. — In Rowe y. Osborne the 
note delivered to the vendor was actually signed 
by the purchaser ; the note or contract after- 
wards sent to the purchaser differed from it. 
Lord Ellenborough held that the note signed by 
the purchaser constituted the real contract. 
The principle, upon which Lord Ellenborough 
so ruled, is not stated, but we apprehend it must 
have been this, t^afc the signature clearly 
evidenced the consent of the purchaser to buy 
on the terms stated in the document. . . . Here, 
the note received no signature from the party. — 
p. 249. 

Rowe v. Osborne, referred- to. 

SicvcwrigUt r. Archibald (1851) 20 L. J. Q. B. 
529 ; 17 Q. B. 103 : 15 Jur. 947.— Q.B. 

Cowie v. Remfrey (supra), disap>proced. 

Heyworth v. Knight (1864) 33 L. J. 0. P. 298 ; 
17 0. B. N. S. 298, 311 ; 10 Jur. (N.S.) 866.— C.P. j 

WILLES, As to custom to contract by 
bought and s5ld notes in this trade, there was no 
evidence ; the case, therefore, does not fall 
strictly within that of Co tele v. Remfry . to which 

1 referred in the course of the argument. Had 
jj^done so, I should have been prepared to say 
that I agree with the dissenting judge, and not 
with the other members of the judicial committee 
who pronounced that judgment. I apprehend, 
that, if that case had come before a common 
law court, it would have been decided in con- 
formity with the decision of the Supreme Court. 
it never could have been held by a court 
accustomed to deal with commercial matters, 
where a document in writing had been assented 
to by the seller and corrected and initialled by 
the buyer, that, because a subsequent note was 
delivered somewhat differing from the former, 
therefore there was no contract between the 
parties. I cannot consent, with all respect for 
so high a tribunal, to be bound by that decision. 
— p. 310. erle, C.J. and byles, J. concurred. 

Moore v.' Campbell (1854) 23 L. J. Ex. 310 ; 10 
Ex. 323 ; 2 C. L. E. 1084.— EX., followed. 

Trench v. Patton (1807-8) 9 East 351 ; 1 
Oampb. 72 ; 9 R. R. 571. — K.B. , discussed. 

Noble r. Ward (1867) 36 L. J. Ex. 91, 92 ; L, R. 

2 Ex. 185 ; 15 L. T. G72 ; 15 W. R. 520.— EX. OH. 

Moore v. Campbell, referred to. 

Tyers v. Rosedale and Ferrvhill Iron Co. (1S73) 
42 L. J. Ex. 3 85, 190 ; L. R. 8 Ex. 305, 31(5; 29 
L. T. 751 ; 21 W. R. 793. — ex. ; reversed, (1895) 
44 L. J. Ex. 130 ; L. R. 10 Ex. 195 ; 38 L. T. 
56 ; 23 W. R. 871.— EX. oh. 

Coats v. Chaplin (1842) 11 L. J. Q. B. 315 ; 
3 Q. B. 483 ; 2 Cr. & D. 552 ; 6 Jur. 1123. 
— Q.B., referred to. 

Bailey??. Sweeting (1861) 30 L. J. C. P. 150 
(ante, col. 2933) ; Felthonse r. Bindley (1862) 31 
L. J. C. P. 204 (post, col. 2942). 

Garbutt v. Watson (1822) 5 B. & Aid. 613'; 
1 D. & R. 219. — K.B., applied. 

Groves v. Buck (1S14) 3 M. & S. 178. — K.B., 
held overruled. 

Smith v. Surman (1829) 9 B. & C. 561 ; 4 
Man. & R. 455 ; 7 L. J. (o.B.) K. B. 296 ; 33 
R. R. 259.— K.B. 


Smith v. Surman (supra). 

Discussed , Wright r. Percival (1S39) 8 L. J. 
Q. B. 258. — Q.B. ; considered , Morton r. Tibbett 
(1850) 19 L. J. Q. B. 382 ; 15 Q. B. 428 ; 14 Jur. 
669. — Q.B. ; distinguished, Wilkinson v. Evans 
(1866) 35 L. J. C. P. 224 ; L. R. 1 C. P. 407,411 ; 

I H. & R. 552 ; 12 Jur. (N.s.) 600 ; 14 W. R. 963. 
— C.P. (see pod, col. 2943) ; Marshall c. Green 
(1875) 45 L. J. C. P. 153 ; 1 C. P. D. 35, 40 ; 33 
L. T. 404 ; 24 W. R. 175.— C.P. 

Smith v. Neale (1857) 26 L. J. C. P. 143 ; 2 
O. B. (N.s.) 67 ; 3 Jur. (N.s.) 516 ; 5 W. R. 
5G3. — C.P. 

Commented on, Felthouse v. Bindley (18(52) 11 
C. B. (x.s.) 3G9 ; 31 L. J. C. P. 204 ; G L. T. 157 ; 
10 W. R. 423.— C.P. ; (affirmed, (1863) 7 L. T. S35 ; 

II W. R. 429. — EX. CH.) ; applied. Watte -y. Ains- 
worth (1862) 1 II. & C. 83 ; 31 L. J. Ex. 44S ; 6 
L. T. 252. — EX. ; approved, Reuss v. Picksley 
(1866) 35 L. J. Ex. 21S ; L. R. 1 Ex. 342.— 
ex. CH. (post)', referred to, Buxton v. Rust 
(1872) 41 L. J. Ex. 173 ; L. R. 7 Ex. 27$.— 
ex. CH. (post); distinguished and : not applied, 
New' Ebeihardt Co., In re, Menzies, Ex parte 
(1889) 59 L. J. Oh. 73 ; 43 Ch. D. 118, 129.— 

C. A. (see post). 

Reuss v. Picksley (1S66) 35 L. J. Ex. 218 ; 
L. R. 1 Ex. 342 ; 4 H. & O. 588 ; 12 Jur. 
(X.S.) 628 ; 15 L. T. 25 ; 14 W. R. 924.— 
•ex. ch., referred to. 

Buxton v. Rust (1872) 41 L. J. Ex. 173 ; L. R. 
7 Ex. 279, 280; 27 L. T. 210 ; 20 W. R. 1014.— 
EX. CH. 

Reuss v. Picksley, applied. 

Dartford Union Guardians v. Trickett (1888) 
59 L. T. 754, 756 ; 53 J. P. 277.— rOLLOCK, B. ; 
affirmed, (1889) 5 T. L. R. 619. — C.A. 

Reuss v. Picksley, distinguished and not 
applied. 

New Eberhardt Co., In re, Menzies, Ex parte 
(1889) 43 Ch. D. 118 ; 59 Ji. J. Ch. 73 ; 62 L. r i;. 
301 ; 38 W. R. 97 ; 1 Meg.' 441.— C.A. 

bowex, L.J. — Tlie cases ^on the Statute of 
Frauds can have nothing to do with it [Com- 
panies Act, 18(57, s. 25], and it would not follow 
because the documents would be held to be a 
contract or memorandum within the Statute of 
Frauds, that therefore it is a contract which 
fulfils the requirements of a different section in 
a different Act. lteuss v. Picltsley and . . . 
Smith v. Nc-ale (supra') were not decisions that 
| tlie document amounted to a contract, but only 
that it amounted to the memorandum of a con- 
tract. We are bound by Items v. Picksley, and 
that no doubt pushed the literal construction of 
the Statute of Frauds to a limit beyond which it 
would, perhaps, not be easy to go ; but unless 
we found the language of the Statute of Frauds 
repeated in this section, we should not be bound 
by Reuss v. Picksley ; and if we were to follow 
it, we should be following that which has not a 
real analogy. — p. 129. 

Reuss v. Jicksley, applied. 

Filby r. Hounsell (189(5) 65 L. J. Cli. 852 ; 
[1896] 2 Oh. 737, 740 ; 75 L. T. 270.— ROWER, J. 

Cooper v. Smith (1812) 15 East 103 ; 13 R. R. 
397. — K.B. , applied. 

Richards r. Porter (1827) G B. ^ C. 437 ; 9 

D. & R. 497 ; 5 L. J. (O.S.) K. B. 175— K.B. ; 
Acebal r. Levy (1834) 3 L. J. C. P. 98 : 10 Bing. 
376 ; 4 M. & Scott 217.— C.P. And see col. 2943. 
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Richards v. Porter ( 'supra ), applied. 

Archer v. Baynes (1S50) 20 L. J. Ex. 54; 5 
Ex. 625. — EX. 

Richards v. Porter, Cooper v. Smith (supra), 
and Archer v. Baynes, distinguished. 
Wilkinson v. Evans (1866) 35 L. J. C. P. 224 ; 
L. R. 1 C. P. 407 ; 1 H. & R. 552 ; 12 Jar. (n.s.) 
600; 14 W. R. 963. — c.P. 

eele, C.J. — Both in Richards v. Porter and 
Cooper v. Smith, the letters complain of the 
goods not being in time, and the defendants 
there said, there is another term which has not 
been fulfilled, so that there was clearly a term of 
the contract in dispute ; and in both thoses cases 
there were two writings of two different con- 
tracts. So, again, in Smith v. Surmtui (supra, 
col. 2042), tfte defendant alleged that there was 
another term in the contract, viz., that the trees 
should be sound and good; and in Archer v. 
Baynes, that the flour ought to have been 
according to sample. So that in all these cases 
a necessity arose for oral evidence to determine 
the dispute. — p. 225. 

Wilkinson v. Evans, distinguished. 

Caregan v. Richards (1866) 15 L. T. 252. — EX. 

Wilkinson v. Evans, applied. 

Buxton v. Rust (1872) 41 L. J. Ex. 173 ; L. R. 
7 Ex. 279, 281 ; 27 L. T. 210 ; 20 W. R. 1014.— 
ex. ch. ; Hoyle, Jn re, Hoyle r. Hoyle (1892) 6* 
L. J. Ch. 182; [1893] 1 Ch. 84, 99 ; 2 R. 145; 
67 L. T. 674 ; 41 W. R. 81.— c. A. 

Jackson v. Lowe (1822) 1 Bing. 9 : 7 Moore 
219 ; 25 R. R. 267. — C.P., followed. 

Coe ■*>. Duftield (1822) 7 Moore 252.— C.P. 

Walker v. Hussey (1847) 16 L. J. Ex. 120 ; 
16 M. & W. 302; 11 Jur. 23.— EX., 
followed. 

Horton v. Davison (1S99) 68 L. J. Q. B. 265 ; 
[1S9&] 1 Q. B. 401; 80*,. T. 139; 47 W. R. 
275. — C.A. HALSBUBY, L.C., A. L. SMITH and 
CHITTY, L.JJ. 

Blenkinsop v. Clayton (1817) 7 Taunt. 597 ; 
1 Moore 328; 1S*R. R. 602.— c.P., dis- 
ting wished. 

Tempest r. Fitzgerald (1S20) 3 B. & Aid. 680 ; 
22 R. R. 526. — K.B. 

Blenkinsop v. Clayton, referred to. 

Morton v. Tibbett (1850) 19 L. J. Q. B. 382 ; 
15 Q. B. 428; 14 Jur. .669. — Q.B. ; Coombs r. 
Bristol and Exeter Ry. (1858) 27 L. J. Ex. 401 ; 
3 H. & H. 510, 518 ; 6 W. R. 725 .— ex. 

Morton v. Tibbett (1850) 19 L. J. Q. B. 3S2 
15 Q. B. 428; 14 Jur. 669. — Q.B. 

Decis'um approved, Hunt r. Hecht (1853) 22 
L. J. Ex. 293 ; 8 Ex. 814.— EX. ; applied , , Mere- 
dith v. Meigh (1853) 22 L. J. Q. B. 401 ; 2 El. & 
Bl. 364; 17 Jur. ' 649 ; 1 W. R. 368.— Q.B. : 
referred to, Parker v. Wallis (1855) 5 El. & Bl. 
21 ; 3 W. R. 417.— Q.B. ; explained, Haft r. Bush 
(1858) 27 L. J. Q. B. 271 ; El. Bl. El. 494 ; 4 
Jur. (n.s.) 633. — q.b. ; commented an, Coombs v. 
Bristol and Excter'Ry. (1858) 27 L. J. Ex. 401 : 
3 H. & N. 510, 51S ; 6 W. R. 725.— EX. 

Morton v. TijJbett, approved. 

Currie v. Anderson (1860) 29 L. J. Q. B. 87 ; 
2 El. & El. 592 ; 6 Jur. (N.s.) 442 ; S W. R. 
274. — Q.B. ; Cusack v. Robinson (1861) 30 L. J. 


Q. B. 261 ; 1 B. & S. 299 ; 7 Jur. (N.S.) 542 ; 4 
L. T. 506 ; 9 W. R. 735.— Q.B. 

Morton v. Tibbett, referred to. 

! Castle v. Sworder (lSfii) 30 L. J. Ex. 310 ; 6 
H. & H. 828 ; 8 Jur. (N.S.) 233 ; ,4 L/*T. 865 ; 9 
| W. R. 697. — EX. CH. ; Smith r. Pludson (1865) 
34 L. J. Q. B. 145 : 6 B. & S. 431 ; 11 Jur. (N.s.) 

I 622; 12 L. T. 377; 13 W.R. 6S3.— Q.B.: Grimoldby 
r. Wells (IS 75) 44 L. J. C, P. 203 : L. R. 10 
| C. P. 391, 394 ; 32 L. T. 490 ; 23 W. R. 524.— C.P. 

Morton v. Tibbett. 

Approved and followed, Kibbler. Gougli (1S7S) 
38 L. T. 204.— C.A. BRAMWELL, BAGGALLAY 
and THESIGER, L.JJ. : refcrftd to, Hopton v. 
McCarthy (1882) 10 L. R. Ir. 266.— Q.B.D. PITZ- 
GrEKALD and BARRY, JJ. ; dismissed, Page v. 

I Morgan (lSSo) 54 L. J. Q. B. 431 ; 15 Q. B. D. 
228 ; 53 L. T. 126 ; 33 W. R. 793.— C.A. 
BRETT, M.It., BAGGALLAY and BOWEN, L.JJ. ; 
distinguished , Taylor v. Smith (1892) 61 L. J. 
Q. B. 331 ; [1S93] 2 Q. B. 65 ; 67 L. T. 39 ; 40 
W. R. 4S6. — C.A. (see post, col. 2945). 

Hunt v. Hecht (1S53) 22 L. J. Ex. 293 ; 8 
Ex. 814. — ex. 

Adhered to, Coombs v. Bristol and STxeter Ry. 
(1858) 27 L. J. Ex. 401 ; 3 H. & N. 510, 51S ; 6 
W. R. 725. — ex. : applied, Smith v. Pludson 
(18G5) 34 L. J. Q. B. 145 : 6 B. & S. 431 ; 11 
Jur. (N.s.) 622 ; 12 L. T. 377 ; 13 W. R. 6S3.— , 
Q.B. (see post, col. 2948) ; referred to, Taylor v. 
Smith (1892) 61 L. J. Q. B. 331 ; [1S93] 2 Q. B, 
65 ; 40 W. R. 486.— C.A. (post, col. 2945). 

Kibble v. Gough, (1878) 38 L. T. 204.— C.A. 

BRAMWELL, BRETT and COTTON, L.JJ., 
distinguished. 

Rickard v. Moore (1S7S) 3S L. T. 841. — C.A. 
BRAMWELL, BAGGALLAY and THESIGER, L.JJ. 

bramwell, L.J. — It is said that this case can- 
not be distinguished from Kibble v. Gough. If 
that were so, I should be inclined to say that 
Kibble v. Gough was wrongly decided. But I 
think there are several points of difference 
between the two cases. In Kibhle v. Gough , the 
jury found that there was in fact an acceptance 
of the goods by the defendant. The gobcls were 
brought in a waggon to the defendant’s place of 
business. His foreman looks at them, and takes 
them in, adding that they are “not equal to 
sample.” If the defendant himself had been 
there the result would have been the same. The 
goods were actually taken out of the plaintiff’s 
cart and received and put in the defendant’s 
premises, with what hardly amounted to more 
than a grumble on the foreman’s part ; more 
goods were sent the next day, and were also 
taken in, and the second and a third instalment 
received. It is impossible to say that was a case 
in which the jury might not find that there was 
sufficient evidence of acceptance to take the case 
out of the Statute of Frauds, though possibly 
there was not sufficient evidence of acceptance 
to prevent the defendant’s objections to the 
goods as not equal to sample. To show that, iL is 
quite ei 10 ugh to read the judgment of Cotton, L.J. 
— p'. 842. 

Kibble v. Gough, followed. 

Rickard v. Moore, discussed. 

Page v. Morgan (1885) 15 Q. B. D. 228 ; 54 
L. J. Q. B. 434 ; 53 L. T. 126 ; 33 W. R. 
793. — C.A. Sp* post, col. 2945. 
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brett, M.R. — The counsel for the defendant 
placed reliance on the case of Richard v. Moore. 
It is alleged that in that case Lord B ram well 
doubted the correctness of what he had said in 
the previous case of Kibble v. Gough . However 
that may be, it 'Is quite cleaT that that case cannot 
overrule Kibble v. Gough. — p. 232. 

BAGGALLAY, L.J. — When Richard v. Moore 
comes to be examined, there are various points 
of difference which Sire adverted to in the judg- 
ments, and there is also the most important 
distinction adopted by Thesiger, L.J., in giving 
judgment, namely, that whereas in Kibble v. 
Gough the jury found that the goods were equal 
to sample, in "Hit hard v. Moore the jury found 
that they were not equal to sample. — lb. 

BOWEN, c.J. to the same effect. " 

Kibble v. G-ough and Page v. Morgan 

(supra, col. 2944L distinguished. 

Taylor v. Smith (1892) [1893] 2 Q. B. 65 : 61 

L. J. Q. B. 331 ; G7 L. T. 39 ; 40 W. E. 486.— 
C.A. LORD HERSCHELL, BINDLEY and KAY, L.JJ. 

lord herschell. — “Acceptance ” is not used 
in the statute according to its common accepta- 
tion, and in what sense it is used has never been 
determine. The plaintiffs in support of the 
view that there has been an acceptance, rely on 
Morton v. Tibbett (15 Q. B. 42S, supra, col. 2943), 
and . . . Kibble v. Gough and Page v. Morgan. 
K In the two latter cases, the action was tried by 
a jury, and the question before the G. A. was not 
whether there had been an acceptance, but 
whether there was evidence of. acceptance to go 
to the jury, and the Court held that there was. 
Page v. Morgan was most relied on, where the 
law was laid down by Bowen, L.J., in these 
terms : “Having regard to the mischief, at 
which the statute was aimed, it would appear a 
natural conclusion that the acceptance contem- 
plated by the statute was such a dealing with 
the goods as amounts to a recognition of the 
contract.” In that case the goods, which con- 
sisted of bags of flour, had been taken in part 
into the defendant’s mill, and he there opened 
some of them for examination. It was held that 
there was evidence to go to the jury that he had 
accepted*” the goods. In the present case, the 
question is not whether there was evidence on 
which a jury might find acceptance, but whether 
the j udge was wrong in finding that there had 
not been an acceptance. ... In Page v. Morgan , 
the purchaser had some of the sacks taken into 
his mill ; here the goods were only landed at 
Kemvorthy’s wharf, and the defendant gave no 
directions as to dealing with them. In Page v. 
Morgan, after some of the sacks had been taken 
into the defendant’s mill, the defendant there 
opened them. In the present case, all that 
appears is that the goods were at the carrier’s 
wharf, and the defendant there looked at them, 
-p. 71. 

Taylor v. Smith, referred to. 

• Abbott & Co. v. Wolsey (1895) 64 L. J. Q. B. 
587 ; [1895] 2 Q. B. 97 ; 14 E. 455 ; 72 L. T. 
581 : 43 W. E. 513 ; 59 J. P. 500.— C.A. ESHER, 

M. R., A. L. SMITH and RIGBY, L.JJ. 

Taylor v. Smith, commented on and not 
applied . 

Taylor v. G. E. Ey. (1901) 70 L. J. K. B. 499 ; 
[1901] 1 Q. B. 774, 778 ; 84 L. T. 770 ; 49 W.E. 
431 ; 6 Com. Gas. 121. 

bigham J. — That case \_Xaylor v. Smith] was 


dealt with by the Court as merely involving a 
question of fact. This appears from an examina- 
tion of the judgments. I see by a foot note that 
the case was reported about a year after it was 
decided “ in deference to representations from 
various quarters.” I think the editor would have 
done w T ell to have resisted those representations, 
for the case declares no principle of law, and is, 
in my opinion, of no general application. — 
p. 502. 

Cusack v. Eobinson (1S61) 30 L. J. Q. B. 261 ; 
1 B. & S. 299 ; 7 Jur. (N.S.) 542 ; 4 L. T. 
506 ; 9 W. E. 735. — Q.B., distinguished. 
Bolton r. Lancashire and Yorkshire By. (1866) 
35 L. J. C. P. 137, 140 ; L. E. 1 C. P. 431, 438 ; 
12 Jur. (N.S.) 317 ; 13 L. T. 764 ; 14 W. E. 430. 
— C.P. * 

Cusack v. Eobinson, referred to. 

Eeuss r. Picksley (1866) 35 L. J. Ex. 218, 223 ; 
L. E. 1 Ex. 342, 352 : 4 H. & C. 588 ; 12 Jur. 
(N.S.) 628 ; 15 L. T. 25 ; 14 W. E. 924.— ex.CH. ; 
Kibble i\ Gough (1878) 38 L. T. 204, 206. — C.A. 

Cusack v. Eobinson, distinguished. 

Eoberts, In re, Evans v. Eoberts (or Thomas) 
(1887) 56 L. J. Ch. 952 ; 36 Ch. D. 196, 200 ; 57 
L. T. 79 ; 35 W. E. 6S4 ; 51 J. P. 757.— KAY, J. 

Smith v. Hudson (1865) 34 L. J. Q. B. 145 ; 
f 6 B. & S. 431 : 11 Jur. (N.S.) 622; 12 
L. T. 377 ; 13 W. E. 683.— Q.B., discussed 
and not applied. 

Bell, In re, Clarke, Ex parte (1877) 47 L. J. 
Bk. 33, 36 ; 87 L. T. 509.— BACON, C.J. 

Nicholle v. Plume (1824) 1 C. & P. 272.— 
best, C.J., referred to. 

Edan Dud field (1841) 1 Q. B. 302 ; 4 P. & D. 
656 ; 5 Jur. 317.— Q.B. 

Phillips v. Bistolli (1824) 2 B. & C. 511 ; 3 

D. & E. 822 ; 2 L. J. (o.S.) K. B. 116 ; 26 

E. E. 433. — K.B*. 

Hot applied , Maberley v. Sheppard (1833) 2 
L. J. C. P. 181 ; 10 Bing. 99 ; 3 M. & Scott 436. 
— C.P. ; distinguished , Tomkinson v. Staight 
(1856) 17 C. B. 698 ; 25 L. J. C. P. 85 ; 2 Jur. 
(N.S.) 354 ; 4 W. E. 299.— C.P. 

Harman v. Eeeve (1856) 25 L. J. C. P. 257 ; 
18 C. B. 587 ; 4 W. E. 599. — C.P., 
referred to. 

Savage v. Canning (1867) Ir. K. 1 C. L. 434 ; 
16 \V. E. 133.— C.P. 

Howe v. Palmer (1S20) 3 B. & Aid. 321.— 
K.B., referred to 

Hanson i\ Armitage (1S22) 5 B. & Aid. 557 ; 1 
D. & E. 128 ; 24 E. E. 478.— K.B. 

r- 

Howe v. Palmer, distinguished . 

Pettit v. Mitchell (1842) 12 L. J. C. P. 9, 13 ; 4 
Man. & G. 819 ; 5 Scott (n.r.) 721 ; Car. & M. 
424 ; 6 Jur. 1016,— C.P. 

HowS v. Palmer, discussed and approved. 
Morton v. Tibbett (1850) 19 L. J. Q. B. 382 ; 
15 Q. B, 428 ; 14 Jur. G69.— Q3. 

Campbell, C.J. (for the r Court ). — Howe v. 
Palmer ... we clearly think was well decided, 
although we cannot concui; ii all the reasons 
given for the decision. There, the only evidence 
of acceptance and receipt was, that the agent of 
the vendor who had verbally sold to the defen- 
dant twelve bushels of tares, part of a larger 
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quantity in the vendor’s possession, had measured 
off twelve bushels of the tares and set them apart 
for the purchaser. According to the contract, 
they were to remain in the possession of the 
vendor till called for. The purchaser, therefore, 
neither had accepted nor received the goods. — 
p. 385. 

Salter v. Woollams (1841) 10 L. J. C. P. 145 ; 
2 Man. & G. G50 ; 3 Scott (x.R.) 50. — c.P , 
referred to. 

Wood r. Baxter (1883) 49 L. T. 45, 48. — w. 
WILLIAMS and A. L. SMITH, JJ. 

Bentall v. Burn (1824) 3 B. & C. 423 ; ft. & 
M. 107; 5 D. & ft. 284; 3 L. J. (o.S.) 
Iv. B. 42; 27 ft. ft. 391. — K.B., principle 
applied. 

Farina r. Home (IS 16) 16 L. J. Ex. 73 ; 16 
M. & W. 119 . — ex. 

Farina v. Home. 

Approved , Saunders r. Topp (1819) 18 L. J. Ex. 
374 ; 4 Ex. 390. — EX. ; applied , Meredith v. 
Heigh (1853) 22 L. J. Q. B. 401 ; 2 El. & El. 
364 ; 17 Jur. 649 ; 1 TV. ft. 368. — Q.B. ; doctrine 
approved, ftobertson and Baxter v. Inglis (1897) 
24 Rettie 758. — CT. OP sess. 

Norman v. Phillips (1845) 14 L. J. Ex. 306 ; 
14 M. & W. 277 ; 9 Jur. 832.— EX. 
Distinguished, Saunders r. Topp (1849) IS 
L. J. Ex. 374 ; 4 Ex. 390. — EX. ; discussed, Mer- 
ton v. Tibbett (1850) 19 L. J. Q. B. 3S2 ; 15 
Q. B. 428: 14 Jur. 669. — Q.B. : refer red to. Hunt 
Hecht. (1853) 8 Ex. 814 ; 22 L. J. Ex. 293.— 
EX. ; applied , Coombs r. Bristol and Exeter fty. 
(1858) 5 H. & N. 510 : 27 L. J. Ex. 401 ; 6 W. ft. 
725 . — ex. ; followed, Hopton r. McCarthy (1882) 

10 L. ft. Ir. 2G6 . — q.b.d. pitzgerald and 
BARKY, jj. ; referred to. Taylor r. Smith (1892) 
61 L. J. Q. B. 331 ; [1892] 2 Q. B. Go ; 67 L. T. 
39 ; 40 W. ft. 486.— c. A. 

Bushel v. Wheeler (1844) S Jur. 532 : 15 
Q. B. 442. n. — Q.i?. 

Followed, Norman v. Phillips (1S45) 14 L. J. 
Ex. 306 : 14 M. & W? 277 ; 9 Jur. 832.— EX. ; 
approved , Morton v. Tibbett (1850) 19 L. J. Q.B. 
382 ; 15 Q. B. 428 ; 14*Jur. 669. — Q.B. ; applied, 
Meredith r. Heigh (1853) 22 L. J. Q. B. 401 ; 2 
El. & Bl. 3G4 ; 17 Jur. 649 ; 1 W. ft. 368.— Q.B. ; 
referred to, Taylor v. Smith (1892) G1 L. J. Q. B. 
331 ; [1893] 2 Q. B. 65 ; 67 L. T. 39 ; 40 TV. ft. 
486.— C. A. 

Meredith v. Meigh {supra). 

Referred to, Coombs v. Bristol and Exeter fty. 
(185S) 3 H. & N. 518 ; 27 L. J. Ex. 401 ; 6 TV. ft. 
725 . — ex. ; dicta approved and applied, Currie v. 
Anderson (1860) 29 L. J. Q. B. 87 ; 2 El. & El. 
592 ; 6 Jur. (N.S.) 442 : 8 W. ft. 274.— Q.B. ; 
referred to, Castle r. Sword er (1861) 30 L. J. Ex. 
310 ; 6 H. & N. 828 ; 8 Jur. (N.S.) 233 ; 4 L. T. 
865 ; 9 TV. ft. 697. — EX. OH. ; Smith v. Hudson 
(1865) 34 L. J. Q. B. 145, 151 : 6 B. & S. 431 ; 

11 Jur. (n.s.) 622 : 12 L. T. 377 ; 13 W. ft. 683. 

—Q.B. * 

Hanson v. Armitage (1 S22) 5 B. & Aid. 577 ; 
1 D. & ft. 128 ; 24 ft. ft. 478.— K.B. 
Applied, NiclTolle v. Plume (1824) 1 C. & P. 
272 . — best, c.j. ; commented on, Harris v. Mat- 
thews (1839) 3*ur. 1192 .— littledale, J. ; dis- 
tinguished Saunders o Topp (1849) 18 L. J. Ex. 
374 ; 4 Ex. 390. — EX. ; considered , Morton v. 
Tibbett (1850) 19 L. J. Q. B. 382 ; 15 Q. B. 428 ; 
14 Jur. 669. — Q.B . ; approved , Meredith v. Meigh 


I (1853) 22 L. J. Q. B. 401 ; 2 El. & Bl. 364 ; 17 
Jur. 649 ; 1 W. ft. 368. — Q.B. ; referred to. Hunt 
v. Hecht (1853) 8 Ex. 814 ; 22 L. J. Ex. 293.— 
EX. : approved, Coombs v. Bristol, &c.,fty. (1858) 
3 H. & N. 518 ; 27 L. J. Ex. 401 ; ft W. ft. 725. 

—EX. 

Hart v. Sattley (IS 14) 3 'Campb. 528. — 
ellenborottg-h, c.j., distinguished. 

Coats r. Chaplin (1842) «L1 L. J. Q. B. 315 ; 3 
Q. B. 483, 491 ; 2 G. & 1). 552 ; 6 Jur. 1123.— Q.B. 

Hart v. Sattley, approved. 

Morton v. Tibbett (1850) 19 L. J. Q. B. 382 ; 
15 Q. B. 42S ; 14 Jur. 669.— Q.B. 

* 

Hart v. Sattley, held overruled. 

Meredith v. Meigh (1853) 2 El. & Bl. 3G4 ; 22 
L. J. Q. B. 401 ; 17 Jur. 649. 

Campbell, c.J. — The first consideration is, 
whether, where no ship is named by the vendee, 
but the goods are ordered to be sent by sea, the 
mere delivery on board a ship unnamed by the 
vendee, and the signing by the master of that 
ship of a bill of lading to carry the goods for the 
vendee, is a sufficient acceptance and receipt. 

1 think it is not, and that the case of Hart v. 
Battle g must be considered overruled, and not 
law. — p. 370. 

Hart v. Sattley, no longer laic. 

Hart v. Bush (1S5S) 27 L. J. Q. B. 271 ; El. 
Bl. & El. 494 ; 4 Jur. (N.s.) 633.— Q.B. — 

Hart v. Bush, discussed. 

Currie r. Anderson (1SG0) 29 L. J. Q. B. 87 ; 

2 El. & El. 592 ; 6 Jur. (N.S.) 442 ; 8 TV. ft. 274. 
— Q. B. 

Hart v. Bush, applied. 

Smith v. Hudson (1865) 34 L. J. Q. B. 145 ; 6 

B. & S. 431 ; 11 Jur. (N.S.) 622 ; 12 L. T. 377 ; 
13 TV. ft. 683.— Q.B. 

COCKBURX, c.j.— Hart v. Busli and Hunt v. 
Hecht (22 L. J. Ex. 293 ; S Ex. 814, supra, 
col. 2944), arc conclusive authorities to show that 
a delivery to the railway company was not a 
receipt and acceptance by the buyer. — p. 151. 

Currie v. Anderson (supra), referred to. 
Kibble r. Gough (1878) 38 L. T. S04, 206. — 

C. A. BRAMWELL, BRETT and COTTON, L.JJ. 

Elliott v. Pybus (1834) 3 L. J. C. P. 182 ; 
10 Bing. 512 ; 4 M. & Scott 389. — c.P., 
distinguished. 

Beaumont v. Brengeri (1847) 5 C. B. 301. 
—C.P. 

Chaplin v. Rogers (1801) 1 East 192 ; G ft. ft. 
249.— K.B. 

Distinguished, Blenkinsop v. Clayton (1817) 1 
Moore 328 ; 7 Taunt. 597 ; 18 ft. ft. 602.— C.P. ; 
Howe v. Palmer (1820) 3 B. & Aid. 321. — K.B. ; 
Smith v. Surman (1S29) 9 B. & C. 561 ; 4 M. & 
fty. 455 ; 7 L. J. (o.S.) K. B. 296.— K.B. ; 
Maberley r. Sheppard (1833) 2 L. J. C. P. 181 ; 
10 Bing. 99 ; 3 M. & Scott 436. — C.P. 

Chaplin v. Rogers, approved. 

Morton v. Tibbett (1850) 19 L. J. Q. B. 382 ; 
15 Q. B. 428 ; 14 Jur. 669.— Q.B. 

CAMPBELL, C.J. (for the Court). — In Chaplin v. 
Rogers, where a stack of hay being sold by parol to 
the defendant, he, •without paying for it or remov- 
ing it, resold a part of it to another person who 
took it away, and the jury found that the defen- 
dant had accepted and received the stack of hay, 
Lord Kenyon said, “ The question was specifically 
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left to the jury, whether or not there was an 
acceptance of the hay by the defendant, and 
they have found that there was, which puts an 
end to any question of law. Here the defen- 
dant dealt # with this commodity afterwards 
as if it were in kis actual possession, for he sold 
part of it to another person.” — p. 387. 

Chaplin y. Rogers (supra), applied. 

Marshall v. Green (1875) 45 L. J. C. P. 153, 
155 ; 1 0. P. D. 35, A ; 33 L. T. 404 ; 24 W. K. 
175. — C.P.D. 

Chapman v. Morton (1843) 12 L. J. Ex. 292 ; 
11 M. & W. 534. — EX., discussed. 

Loder i\ Kekule«(1857) 27 L. J. C. P. 27 ; 3 
C. B. (KS.) 128 ; 4 Jur. (N.S.) 93 ; 5 W. R. 884. 
— C.P. * 

Hodgson v. Le Bret (1808) 1 Cffmpb. 233. — 
ELL ENBOROU G-H, C.J. 

Commented on, Elliott r. Thomas (1S3S) 7 
L. J. Ex. 129 ; 3 M. & W. 170.— EX. ; referred 
to , {Saunders v. Topp (1849) 18 L. J. Ex. 374 ; 4 
Ex. 390. — EX. ; held overruled , Kealy r. Tenant 
(1861) 13 Ir. C. L. R. 394 .— q.'b. See Sale of 
Goods Act, 1893, s. 35. 

Anders^i y. Scott (1806) 1 Campb. 235, n. — 
ellenborough, C.J., not- applied. 

Proctor v. Jones (1S26) 2 O. & P. 532 ; 31 R. E. 
693. — BEST, c.J. 

Anderson v, Scott, questioned. 

^^^Saunders v. Topp (1849) 4 Ex. 390 ; 18 L. J. Ex. 
374. — ex. 

alderson, B. — I do not agree with Anderson 
v. Scott , which I think required fuller considera- 
tion. There the acceptance was independent of 
any receipt, and that is not sufficient to satisfy 
the statute. — p. 395. 

Anderson v. Scott, explained. 

Croodall v. Skelton (1794)2 H. Bl. 316. — C.P., 
applied. 

Boulter v. Arnott (1S33) 2 L. J. Ex. 97 ; 1 Cr. 
<fc M. 333 ; 3 Tynv, 267. — EX. 

Wright v. Lawes (1S01) 4 Esp. 82. — kenyon, 
C.J., referred to. 

James r. Griffin (1837) 6 L. J. Ex. 241 ; 2 M. 
& W. 623 .-*~bx. 

Wright v. Lawes .followed. 

Stevenson r. Newnliam (1853) 22 L. J. C. P. 
110 ; 13 C. B. 285 ; 17 Jur. 600. — EX, CH. 

Harman v. Fisliar (or Fisher) (1774) Cowp. 
117. — K.B., applied. 

Barnes v. Freeland (1794) 6 Term Rep. 80 ; 3 
R. R. 125.— K.B, 

Harman v. Fisliar, referred to. 

Neate v. Ball (post, col. 2950) ; Stubbins, Ex 
parte, Wilkinson, In re (1880) 50 L. J. Oh. 547 ; 
17 Ch. D. 5S, 62 ; 44 L. T. 877 ; 29 W. R. 653.— 
BACON, C.J. (affirmed, (1881). — C.A.). 

Atkin v. Barwick (1718) 1 Str. 165 ; 10 Mod. 
432 ; Fort. 353.— K.B. 

Commented on and explained , Harman v. Fisliar 
(supra) ; principle applied , Salte v. Field (1 793) 
5 Term ltep. 211 ; 2 R. R. 568. — K.B. / 

Atkin v. Barwick and Salte v. Field, dis- 
tinguished. 

Smith -v. Field (1793) 5 Term Rep. 402 ; 2 
R. R. 630.— K.B. 

Atkin y. Barwick, Salte v. Field and Smith 
y. Field, distinguished. f 

Barnes v. Freeland (post, col. 2950). 


Atkin v. Barwick, commented on. 

Neate v. BaU (1801) 2 East 117 ; 6 R. R. 401. 
—K.B. 

Atkin v. Barwick, discussed. 

Salte r. Field (supra), distinguished. 

Richardson r. Goss (LS02) 3 B. & P. 127: 
6 R. R. 727.— C.P. 

Atkin r. Barwick, applied. 

Salte y. Field and Smith v. Field (supra), 
discussed. 

Bartram v. Farebrother (post). 

Salte v. Field, referred to. 

Guillemin, Ex parte, Oriental Bank Corpora- 
tion, In re (iSS4) 54 L. J. Ch. 322 ; 2S Ch. D. 
634, 640 ; 52 L. T. 167. — ohitty, J. 

Barnes v. Freeland. (1794) 6 Terifi Rep. 80 ; 
3 R. R. 125. — K.B., principle not applied. 

Bartram v. Farebrother (182S) 4 Bing. 579 ; 
1 M. & P. 515 ; 6 L. J. (O.S.) C. P. 125 ; 29 R. R. 
639.— C.P. 

Hurry v. Mangles (ISOS) 1 Campb. 452 ; 
10 R. R. 727. — C.J., distinguished. 

Miles r. Gorton (1834) 3 L. J. Ex. 155 2 
Cr. & M. 504 ; 4 Tyrw. 295. — EX. 

Nicholson v. Bower (1858) 28 L. J. Q. B. 97 ; 
1 El. & El. 172 ; 5 Jur. (N.S.) 246.— Q.B., 
explained. 

Taylor u. G. E. Ry. (1901) 70 L. J. K. B. 
490: [1901] 1 Q. B. 774; 84 L. T. 770 ; 49 
W. R. 431 ; 6 Com. Cas. 121. 

bigha&t, J. — As to Sicholson v. Bower, it was 
an issue to try whether certain wheat was the 
property of the plaintiff, who was the assignee 
of one Pavitt, a bankrupt, or the property of the 
defendant, who had sold the wheat to Pavitt. 
Pavitt had not complied with the requirements 
of the statute, so that the contract of sale never 
was enforceable against him ; and it seems 
to have been decided that on this ground there 
was no binding contract between the vendor and 
the vendee, and that therefore the property never 
legally vested in the buyer. If that is the true 
ground of the decision I do not think it was right ; 
nor do I think it is in accordance with the later 
cases decided under the statute. The seller had 
sold the goods and was clearly bound by the 
contract ; and the buyer had bought the goods, 
although he could not be sued for the price if he 
chose to insist upon the statutory defence. In 
such circumstances, it would not be true to say 
that the properly had not passed. I think, how- 
ever, upon a careful examination of the facts of 
the case, the decision may be justified on the 
supposition that, before the assignee’s title could 
be said to have arisen the vendor and vendee had 
rescinded the contract, so that the property had 
reverted in the foraier ; and this appears to 
have been the ground upon which the judgment 
of Erie, J., proceeded. — p. 503. 

Carter v. Toussaint (1S22) 5 B. & Aid. 855 ; 
1 D. & R. 515; 24 R. R. 5S9.— K.B., 
considered. 

Beaumont r. Brengeri (1817) 5 O. B. 301. — 
C.P. ; Morton v. Tibbotl (1850) 19 L. J. Q. B. 
382 ; 15 Q, B. 128 ; 14 Jur. 609/-Q.B. ; Marvin 
v. Wallace (or Wallis) (1856) 25 L. J. Q. B. 369 ; 
6 El. & Bl. 726, 735 ; 2 Jur. (N.S.>089 ; 4 W. B. 
611.— Q.B. 

Carter v. Toussaint, questioned. 

Castle v . Sworder (1861) 6 H. & K 828 ; 30 
L. J. Ex. 310; 8 Jur. (N.S.) 233 ; 4 L. T. 865 ; 
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9 W. R. 697. — EX. CH. : reversing (1860) 29 

L. J. Ex. 236 ; 5 H. & N. 281 ; 1 L. T. 483.— EX. 

COCKBURN, c.J. — Carter v. Toussaint has 
always appeared to me a startling case. — p. 834. 
Castle v. Sworder. 

lief erred to , Hopton r. M'Carthy (1882) 10 
Ij. E. Tr. 266. — Q.u.D. ; distinguished, Roberts. 
In re, Evans r. Roberts (///* Thomas) (1887) 56 
L. J. Oh. 952 ; 36 Oh. D. 196, 200 ; 59 L. T. 79 : 
35 W. E. 684 ; 51 J. P. 757. — KAY, J. 

Tempest v. Fitzgerald (1820) 3 B. & Aid. 680 : 
22 E. E. 526.— K.B. 

j Distinguished, Studdy r. Sanders (1826) 5 

B. & C. 628 ; 8 D. & E. 403. — K.B. ; discussed, 
Elliott v. Pybus (1S34) 3 L. J. C. P. 182 ; 

10 Bing. 512*; 4 M. & Scott 389.— C.P. ; Morton 
v. Tibbett (1850) 19 L. J. Q. B. 382. 3S5 ; 15 
Q. B. 428 ; 14 Jur. 669. — Q.B. ; applied . Holmes 
r. Hoskins (1854) 9 Ex. 753 ; 2 W. E. 376 . — ex. 

Maberley v. Sheppard (1S33) 2 L. J. 0. P. 
181 ; 10 Bing. 99 ; 3 M. & Scott 436.— 
C. P., referred to. 

Edan v. Dudfield (1841) 1 Q. B. 302 ; 4 P. & D. 
656 ; 5 Jur. 317. — Q.B. ; Bushel r. Wheeler (1844) 
8 Jur. 532 : 15 Q. B. 442, n. — Q.B. 

Edan v. Dudfield. 

Approved and applied , Lillywhite v. Devereux 
(1846) 15 M. & W. 285 . — ex. ; referred to, Taylor 
v. Wakefield (post). 

Marvin v. Wallis (or Wallace) (1856)*25 
L. J. Q. B. 369 ; 6 El. & Bl. 726 ; 2 Jur. 
(N.S.) 689 ; 4 W. E. 611. — Q.B., referred to. 
Taylor r. Wakefield (1856) 6 El. & Bl. 765 ; 2 
Jnr. (n.S.) 1086 — Q.B. 

Elmore v. Stone (1809) 1 Taunt. 458 ; 10 
E. E. 578. — C.P., questioned. 

Howe v. Palmer (1820) 3 B. & Aid. 321 . — k.b. 
bayley, J. — In Him ore v. Stone, the buyer 
directed expense to be incurred : and the direct- 
ing of that expense was considered evidence of an 
acceptance on his part. T That case goes as far as 
any case ought to go, and 1 think we ought not 
to go one step beyond it. There is this distinc- 
tion between that case and this, that there an 
expense was incurred on account and by direction 
of the buyer ; here there is none. But I must 
say, however, that I doubt the authority of that 
decision. — p. 324. 

Elmore v. Stone, distbiguished. 

Carter r. Tonssaint (1822) 5 B. & Aid. 855 ; 
1 D. & R. 515 ; 24 E. E. 589.— K.B. 

Elmore v. Stone, held overruled. 

Proctor v. Jones (1826) 2 C. & P. 532 ; 31 
E. E. 693.— BEST, C.J. 

Elmore v. Stone. 

Distinguished , Smith v. Sjgrman (1 S29) 9 B. & C. 
561 ; 4 M. & Ey. 455 ; 7 L. J. (O.S.) K. B. 290.— 

K. B. ; discussed, Wright r. Percival (1839) 8 

L. J. Q. B. 258. — Q.B. ;. Edan v. Dudfield (1814) 
1 Q. B. 302 : 4 P. & D. 656 ; 5 Jur. 317.— Q.B. ; 
Beaumont v. Brengeri (1847) 5 C. B. 301. — C.P. ; 
distinguished, Holmes v. Hoskins $1854) 9 Ex. 
753 ; 2 W. E. 376. — EX. ; applied, Marvin v. 
Wallis (1856) 25 L. J. Q. B. 369 : 6 El. & Bl. 
726, 733 : 2 JuP. (N.S.) 6S9 ; 4 W. E. 611 .— q.b. 

Baldey v. Parker (1823) 2 B. & C. 37 ; 3 

D. & E 220 ; 1 L. J. (o.S.) K. B. 229 ; 26 

E. E. 260. — K.B. , not applied. 

Maberley r. Sheppard (1833) 2 L. J. C. P. 1S1 ; 

10 Bing. 99 ; 3 M. & Scott 436. — C.P. 


| Baldey v. Parker, referred to. 

Elliott v. Thomas (1S3S) ' 7 L. J. Ex. 129 ; 

3 M. & W. 170.— EX. 

Baldey v. Parker and Elliott v. Thomas, 
applied. *> 

Pdorg /■. Whisking (1853) 17 0. P>. 195; 2 

C. Lr‘E. 617.— C.P. 

Baldey v. Parker, referred to. 

Sari v. Bourdillon (18564 26 L. J. C. P. 78 ; 

1 C. B. (N.S.) 1SS ; 2 Jur. (n.S.) 1208 ; 5 W. E. 
196.— C.P. 

Rhode v. Thwaites (1S27) G B. & C. 3S8 ; 9 

D. & E. 293 ; 5 L. J. (O.S.) K. B. 163 : 30 

E. E. 363— K.B. 

Distinguished , Atkinson r. Bell (1 82S) 8 B & C. 

27f ; 2 M. & Ey. 292 : 6 L. J. (O.S.) K. B. 258 — 

K.B. ; principle applied. Alexander r. Gardner 
(1835) 4 L. J. C. P. 223 : 1 Bing. (x.C.) 671 ; 1 
Scott 281, 630 ; 3 D. P. C. 140 ; 1 Hodges 147. — 

C.P. ; distinguished, Beaumont, v. Brengeri (1847) 

5 C. B. 301. — C.P. ; referred to, Acraman r. Morricc 
(1849) 19 L. J. C. P. 57 ; 8 C. B. 449 ; 14 Jnr. 69. 

— C.P. ; Campbell v. Mersey Docks and Harbour 
Board (1863) 14 C. B. (n.S.) 412 ; 8 L.T. 245 ; 11 
W. E. 596. — C.P. ^ 

Ehode v. Thwaites. discussed. 

Crane v. London Dock Co. (18(54) 33 L. J. Q. B. 

224 ;5B.& S. 313 ; 10 Jur. (N.S.) 984 ; 10 L. T. 

372 ; 12 W. E. 745.— Q.B. 

BLACKBUBN, J.— In Bhodes v. Thicaites, 9 

royd, J., lays down what is the principle : he 
says, “I am of opinion that the selection of the 
sixteen hogsheads by the plaintiff, and the adop- 
tion of that act by the defendant, converted that 
which before was a mere agreement to sell into 
an actual sale, and the property in the sugars 
passed to the defendant.” But that property 
passes by virtue of the previous agreement. It 
relates back to the previous contract, which 
was made out of market overt, because it was 
made in another place ; and in the present case 
it was made out of market overt, because the 
goods were not there present. — p. 231. 

Thompson v. Maceroni (1824) 3 B. Sc C. 1 ; 

4 D. <fc E. 619. — K.B., discussed. 

Elliott r. Thomas (1838) 7 L. J.*Ex. 129; 3 

M. & W. 170.— EX. 

Holderness v. Shackles (1828) 8 B. & C. 

618 ; 3 Man. & R. 25 : D. & L. 203 ; 7 
L. J. (O.S.) K. B. 80 ; 32 R. E. 496. — K.B., 
applied. 

Green r. Briggs (1S47) 17 L. J. Ch. 323 ; 6 
Hare 395 ; 12 Jur. 326.— v.-C. 

Walker v. Dixon (1817) 2 Stark. 281. — 
ELLENBOROUGH, C.J., nonsuit held to he 
set aside. 

Oxendale r. Wetherell (1829) 9 B. &; C. 386 ; 

4 Man. & E. 429 ; 7 L. J. (o.S.) K. B. 2C4 .— k.b. 

Walker v. Dixon, Oxendale v. Wetherell, 
and Waddington v. Oliver (1805) 2 B. & P. 

N. E. 01 ; 9 E. R. 614 — C.P., referred to. 
Kingdom <\ Cox (1848) 17 L. J. C. P. 155 ; 

5 G. B. 522 ; 12 Jur. 336.— C.P. 

Oxendale v. Wetherell, approved. 

Colonial Insurance Co. of New Zealand r. 
Adelaide Marine Insurance Co. (1886) 56 L. J. 

O. P. 19 ; 12 App. Cas. 128 ; 56 L. T. 173 ; 35 
W. R. 636 ; 6 Asp. M. C. 94. — P.c. 

Champion v. Shortt (1807) 1 Campb. 53 
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10 R. R. 631. — ELLENBOROTTGH, C.J., 
approved but distinguished. 

Tailing v. O’RiorcIan (1878) 2 L. R. Ir. 82. — c.A. 

Price v. Lea (1823) 1 B. & C. 156 ; 2 D. & R. 
295. — K.B., discussed. 

Elliott -f. Tl^pmas (183S) 7 L. J. Ex. 129 ; 
3 M. & W. 170. — EX. 

Kent v. Huskinson (1S02) 3 B. & P. 233 ; 
6 R. R. 777. — C.P., distinguished. 
Anderson v. Hodgsen (1818) 5 Price 630. — EX. ; 
Jackson r. Lowe (1822) 1 Bing. 9 ; 7 Moore 219 ; 
25 R. R. 567. — C.P. 

3. When Property Passes. 

Lindsay v. Gundy (1876) 45 L. J. Q. B. 381 ; 

1 Q. B. D. 348 ; 34 L. T. 314 ; 24 W. R. 730.— 
Q.B.D. ; reversed, (1877) 46 L. J.e Q. B. 233 ; 

2 Q. B. D. 96 ; 36 L. T. 345 : 25 W. R. 417 ; 

3 Cox C. C. 583.— C.A. MELLISH, L.J., BRETT 
and AMPHLETT, J. J.A. ; latter decision a firmed 
nom. Cundy r. Lindsay (1878) 47 L. J. Q. B. 
481 ; 3 App. Gas. 459 ; 38 L. T. 573 ; 26 W. R. 
406. — H.L. (E.). CAIRNS, L.C., LORDS HATHER- 
LEY, PENZANCE and GORDON. 

Lindsay v. Cundy, not applied. 

Reed, In' *e, Barnett, Ex parte (1876) 3 Ch. 
D. 123 ; 45 L. J. Bk. 120.; 34 L. T. 6G4 ; 24 
W. R. 904. 

bacon, C. J. — Lindsay y. Cundy has no sort of 
^application, for there the defendant was a bond 
fide purchaser of the goods from the person to 
whom they were sent by mistake. — p. 125. 

Lindsay v. Cundy, applied. \ 

Moyce v. Newington (1878) 48 L. J. Q. B. ! 
125 ; 4 Q. B. D. 32, 36 ; 39 L. T. 535 ; 27 W. R. 
319.— Q.B.D. 

Lindsay v. Cundy, explained. 

Reg. v. Central Criminal Court JJ. (1886) 
25 L. J. M. C. 1S3 ; 17 Q. B. D. 598, 601 ; 55 
L. T. 486.; 50 J. P. 727.— COLERIDGE, C.J. and 
CAVE, J. ; affirmed. — C.A. {post). 

Lindsay v. Cundy, not applied. 

Reg. v. Central Criminal Court JJ. (1886) 
56 L. J. M. C. 25 ; IS Q. B. D. 314, 321 ; 56 
L. T. 352; 35 W. R. 243; 16 Cox C. C. 196 ; 
51 J. P. 229. — C.A. ESHER, M.R., LINDLEY and 
LOPES, L.JJ. 

Lindsay y. Cundy, discussed. 

Vilmont v. Bentley (1886) 56 L. J. Q. B. 128 ; 
18 Q. B. D. 314, 328 ; 56 L. T. 318 ; 35 W. R. 
328 ; 51 J. P. 436.— C.A. 

Lindsay v. Cundy, discussed and approved. 
Vilmont v. Bentley, a firmed. 

Bentley v. Vilmont (1887) 57 L. J. Q. B. 18 ; 
12 App. Cas. 471, 478 ; 57 L. T. 854; 36 W. R. 
481 ; 62 J. P. 68, — H.L. (E.), And see col. 2955. 

Reg. y. Horan (1871) Ir. R. 6 C. L. 293. 
— Q.B., referred to. 

Bentley r. Vilmont (1S87) 12 App. Cas. 471, 
482.— H.L. (E.) (supra.) 

Cundy v. Lindsay (1878) 47 L. J. Q„ B. 481 ; 

3 App. Cas. 459 ; 38 L. T. 573 ; 26 W. R. 
406, — H.L. (E.), referred to. r 

Bentley r. Vilmont (18S7) 12 App. Cas. 471, 
478. — H.L. (E.) (supra). 

Cundy y. Lindsay, applied. 

Babcock v. Lawson (1879) 48 L. J. Q. B. 524 ; 

4 Q. B. D. 394, 398; 27 W. R. 866.— COCK- 
BURN, C.J., and MELLOR, J.. affirmed (1880) 49 


L. J. Q. B. 408 ; 5 Q. B. D. 284 ; 42 L. T. 289 ; 
27 W. R. 591. — C.A. BRAMWELL, BAGGALLAY 
and THESIGER, L.JJ. 

Cundy y. Lindsay, principle applied. 

International Society of Auctioneers and 
Valuers, In re, Baillie’s case (1897) 67 L. J. 
Oh. 81 ; [1898] 1 Ch. 110 ; 77 L. T. 523 ; 46 
W. R. 187 ; 4 Manson 393. 

wright, j. — It seems to me that the case is 
within the principle of Cundy v. Lindsay , and 
that Baillie is entitled to repudiate on the ground 
that there was no contract between him and the 
company. The circumstances show that there 
was not a contract which was voidable on the 
ground of misrepresentations made to him, but 
something which was void ab initio — in other 
words, no contract at all ... . TIjb only re- 
maining point, assuming I am right on the first 
point, is whether the observations in Cundy y. 
Lindsay apply in the case where the contract 
as here is in writing. It is said that in such a 
case a person cannot deny that there is a con- 
tract, but in Cunchj v. Lindsay there appears to 
have been a so-called contract in writing ; but 
whether that is so or not, in my judgment the 
principle of that case applies. Here there is not 
a contract in writing, because there never was a 
contract at all — a consensus ad idem. The so- 
calied contract was only part of the machinery 
to defraud. — p. S3. 

r> Cundy v. Lindsay, applied. 

CL W. Ry. v. London and County Banking Co. 
(1901) 70 L. J. K. B. 915, 918 ; [1901] A. C. 414 ; 
85 L. T. 152 ; 5 W. R. 50 ; 6 Com. Cas. 275. — 
h.l. (e.) ; Farquharson Brothers v. King k Co. 
(1902) 71 L. J. K. B. 667 ; [1902] A. C. 325, 
337 ; 86 L. T. 810 ; 51 W. R. 94.— H.L. (e.). 

Cuming v. Brown (1807—8) 1 Campb. 104 ; 

9 East 506 ; 9 R. R. 603. — C.J. and K.B., 

discussed. 

Bateman v. Green (1867) Ir. R. 2 C. L. 166. 

— Q.B. r 

Thompson v.Pettitt (1849) 16 L. J. Q. B. 162 ; 

10 Q. B. 101 ; 11 Jfir. 748. — Q.B., applied. 

Horsfall *. Key (1848) 17 L. J. Ex. 266 ; 2 Ex. 

778. — EX. 0 

Hardman v. Booth (1863) 32 L. J. Ex. 105 ; 

1 H. & C. 803 ; 9 Jur. (N.S.) 81 ; 7 L. T. 

638 ; 11 W. R. 239.— EX. 

Followed , Fowler v. Hollins (1870) 19 W. R. 
ISO.— Q.B. ; (affirmed, (1872) 41 L. J. Q. B. 277; 
L. R. 7 Q. B. 616 ; 27 L. T. 168 ; 20 W. R. 
868— ex. ch. and H.L., post) : referred to , 
Cole v. North Western Bank (1875) 44 L. J. 
O. P. 233, 242 ; L. R. 10 C. P. 354, 373 ; 32 L. T. 
733. — ex. CH. ; approved and followed , Hollins 

Fowler (1875) 44 L. J. Q. B. 169 ; L. R. 7 
H. L. 757; 33 L. T.73.— H.L. (E.). CAIRNS, L.C., 
LORDS CHELMSFORD, HATIIERLEY and O’ HAGAN, 
with the Judges (affirming S.C., supra) ; explained, 
Lindsay r. Cundy (1876) 45 L. J. Q. B. 381 ; 1 
Q.B. 1). 348 ; 24 W. R. 730. — Q.B.D. (reversed, 
C.A., post) p referred to , Arnold v. Cheque Bank 
(1676) 45 L. J. C. P. 562, 564 ; 1 0. P. D. 578, 
585 ; 34 L. T. 729 ; 24 W. R. 759.— C.P.D. 

Hardman v. Booth, followed. 

Lindsay r. Cundy (1877) 2 Q. B. D. 96 ; 46 
L. J. Q. B. 233 ; 36 L. T. 345 ; Go W. R. 417 ; 
13 Cox C. C. 583.— c.A. 

MELLISH, L.J. (for self, BRETT and AMPH- 
LETT, j.j.a.). — The Q. B. 1). [Lindsay v. Cundy 
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(supra)"] held that the action could not be main- 
tained, on the ground that there was a sale of 
the handkerchiefs by the plaintiffs to Blenkarn, 
which could not. be set aside as against the 
defendants, who were Iona fide purchasers from 
Blenkarn without notice of his fraud, and that 
the case was not w T ithin 24 & 25 Viet. c. 90, 
s. 100. In giving judgment Blackburn, J., says : 
“ The first question that arises is one of fact, 
were these goods, which were originally the 
property of the plaintiffs, Messrs. Lindsay & Co., 
obtained from them by fraud, so that the property 
passed from them under a contract, though a 
contract under certain circumstances liable to 
be avoided ; or did the property never pass from 
the plaintiffs at all ? Upon that question re- 
liance was placed on Hardman v. Month, and 
that case Unquestionably lays down very good 
law. The question for us is whether the facts 
are the same, and whether we ought to draw 
the same inference from the facts that the 
Ct. of Ex. did in Hardman v. Booth. That case 
lays down the law, that where a person has sold 
goods to A.B., or has been led to believe that he 
has sold them to A.B., and delivered them as he 
supposes to A.B., and the person who has led 
him into that belief receives and carries off the 
goods and disposes of them to another — there 
has not been a selling to the person who fraudu- 
lently represents himself to be a servant or agent 
of the supposed purchaser, A.B., and he cannot 
confer a good title on anyone else, the property 
never having been vested in him.” We entirely 
agree with this statement of the law, but we 
cannot agree with the conclusion which the Court 
below has drawn from the facts. The true result 
of the facts seems to us to be that Blenkarn 
falsely pretended that the firm writing the 
letters and ordering the goods was the well- 
known firm of Blenkiron & Sons, and that the 
plaintiffs believing this pretence to be true, and 
that they were delivering the goods to the well- 
knoyrn firm of Blenkiron & Sons, delivered them 
to Blenkarn ; and if this is a correct description 
of the facts the case is brought directly within 
the rule established by Hardman v. Booth . — 
p. 99. 

Hardman v. Booth , ’ * followed. 

Cundy v. Lindsay (1878) 47 L. J. Q. B. 481 ; 
3 App. Cas. 459, 467 ; 38 L. T. 573 ; 26 W. R. 
406. — H.L. (E.) ; affirming S.C., supra. 

Bentley v. Vilmont (1S87) 57 L. J. Q. B. 18 ; 

12 App. Cas. 471 ; 57 L. T. 854 ; 36 W. R. 

4S1 ; 52 J. P. 68. — H.L. (E.), referred to. 

Payne *>. Wilson (1895) 64 L. J. Q. B. 328 ; 
[1895] 1 Q. B. 653 ; 15 R. 233 ; 72 L. T. 110 ; 
43 W. R. 250.— -POLLOCK, B. and GRANTHAM, J. 

Payne v. Wilson. * 

Reversed, 65 L. J. Q. B. 150 ; [1895] 2 Q. B. 
537 ; 15 R. 239, n. ; 73 L. T. 12 : 43 W. R. 657. 
— C.A, 

Babcock v. Lawson (1879) 48 L. J. Q. B. 
524 ; 4. Q. B. D. 394 ; 27 AV. R. 836.— cock- 
burn, C.J. and mellor, J. ; affirmed, (1880) ; 49 
L. J. Q. B. 40S ;*5 Q. B. D. 284 ; 42 L. T. 289 ; 
27 AV. R. 591.— C.A. BRAMWELL, BAGGALLAY 
and THESIGER, L.JJ. 

• , 

Babcock v. Lawson, referred to. 

Hash v. De Freville (1900) 65 L. J. Q. B. 484 ; 
[1900] 2 Q. B. 72 ; 82 L. T. 612 ; 48 AV. R. 434. 


—C.A. A. L. SMITH, COLLINS and ROMER, L.JJ. ; 
Farquharson Brothers v. King & Co. (1902) 
71 L. J. K. B. 667 ; [1902] A. U 325 ; 86 L, T. 
810 ; 51 AV. R. 94.— H.L. (e.). 

Bowes v. Foster (1S5S) 27 L. J. Ex. 262 ; 2 
H. & X. 779 ; 4 Jur. (N.s-) 95~; 6 W. R. 
257. — EX., discussed. 

Lee r. Lancashire and Yorkshire Rv. (1871) 
L. R. 6 Ch. 527, 535 ; 25 L. T. 77 ; 19 \V. R. 
729.— L.JJ. c. 

Bowes v. Foster, applied. 

Taylor c. Bowers (1876) 46 L. J. Q. B. 39 : 1 
Q. B.‘ D. 291, 298 ; 34 L. T. 938 ; 24 AV. R. 499. 
—C.A. JAMES and MELLISH, L.JJ., BAGGALLAY, 
j.a. and grove, j. * " 

Mirabita v. Imperial Ottoman Bank (1878) 
47 L. J. Ex. 418 ; 3 Ex. D. 164 ; 38 L.T. 
597. — C.A., principle applied. 

Dupont r. British South Africa Co. (1901) 18 
Times L. Ii. 24.— KENNEDY, J. 

Joyce v. Swann (1864) 37 C. B. (n.s.) 84. 
— C.P. 

Discussed, Seagrave r. Union Marine Insurance 
Co. (1866) 35 L. J. C. P. 172 : L. R. 1 C. P. 305, 
316 ; H. & R. 302 12 Jur. (N.S.) 338-; 14 L. T. 
479 ; 14 W. R. 690. — C.P. ; applied, Williams v. 
Cohen (1871) 25 L. T. 300, 303. — EX. ; approved, 
Anderson v. Morice (1876) 46 L. J. C. P. 11 ; 1 
App. Cas. 713, 742 ; 35 L. T. 566 ; 25 AY. R. 14. 

— H.L. (E.). 

Pease v. Gloahec, The Marie Joseph (1S66) 
35 L. J. P. C. 66 ; L. R. 1 P. O. 219 ; 3 
Moore P.C. (N.S.) 556 ; 12 Jur. (N.S.) 677 ; 
15 L. T. 6 ; 15 AA r . R. 201 ; B. & Lush. 
449. — P.C. ; reversing 12 L. T. 236 ; 13 
AY. R. 112. — ADM., discussed and not 
applied. ■ 

j Bateman v. Green (1867) Ir. R. 2 C. L. 166. 

— Q.B. 

Pease v. Grloahec, The Marie Joseph, re- 
ferred to. 

The Argentina (1S67) L. R. 1 A. & E. 370, 376 ; 
16 L. T. 743 .— adm. 

Pease v. Grloahec, discussed. 

Oakes, Ex parte, Overend Gurney & Co., In re 
(1867) 36 L. J. Ch. 233, 250; L. R. 3. Eq. 576, 629 ; 
15 L. T. 652 ; 15 AV. R. 397 .— malins, v.-C. : 
affirmed nom. Overend Gurney & Co., In re, 
Oakes v. Turquand (1867) 36 L. J. Ch. 949 ; L. R. 

2 H. L. 325 ; 16 L. T. 80S ; 15 AY. R. 1201.— H.L.(E.). 

Moakes v. Hicolson (1865) 34 L. J. C. P. 
273 ; 19 C. B. (N.S.) 290 ; 12 L. T. 573.— 
C.P., discussed. 

Shepherd v. Harrison (1871) 40 L. J. Q. B. 
148, 153 ; L. R. 5 H. L. 116, 127 ; L. R. 5 H. L. 
116; 24 L. T. 857; 20 AV. R. 1.— H.L. (E.) ; 
Gabarrow (or Gabarron) v. Kreefit (1875) 44 L. J. 
Ex. 23S, 243 ; L. R. 10 Ex. 274, 281*; 33 L. T. 
365 ; 24 W. R. 146 '; 3 Asp. M. C. 36. — EX. And 
see vol. i. col. 221. 

Groning v. Mendham (1816) 1 Stark. 257 ; 
o M. & S. 189. — K.B., questioned. 

Allen v. Cameron (1S33) 3 Tyrw. 907 ; 2 L. J. 
Ex. 263 ; 1 Cr. & M. 832. 

BAYLEY, B. — Boulton v. Lattimore ((1829) 9 
B. & C. 259 ; 4 Man. & R. 208 ; 7 L. J. K. B. 
225 ; 32 R. R. 673. — K.B.) seems to have shaken 
that case. — p. tW 1. 
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. Bailey v. Culverwell (1828) 2 Man. & R. 
5G4, 566 ; 8B. & C. 448 ; D. & L. 176 ; 7 
L. J. (o.S.) K. B. 19. — K.B., questioned. 
Dixon r. Yates (1883) 5 B. & Ad* 313 ; 2 L. J. 

K. B. 198 ;2K& M. 177 : 39 R. R. -ISO.— K.B. 
PARKE* j.— jThe general doctrine that the 

property in chattels passes by a contract of sale 
to a vendee without, delivery is questioned in 
Bailey v. Culver well in a note by the reporters ; 
but I apprehend thg rule is correct as confined to 
a bargain for a specific chattel. — p. 340. 

Bailey v. Culverwell, referred to. 

Meyerstein v. Barber (1866) 86 L. J. C. P. 48 ; 

L. R. 2 0. P. 38, 51.— C.P. ; affirmed, (1SG7) 36 
L. J. C. P. 289 : ft R. 3 C. P. —EX. ch. and (1870) 
39 L. J. C. P. 187 ; L. R. 4 H. L. 317 : 22 L. T. 
808 ; IS W. R. 1041.— H.L. (e.). 

WILLKS, J. — Ever since the judgment of Lord 
AYensleydale, when Parke, J., in Dixon v. Yates 
(supra), it has never been doubted that by the 
law of the land the sale of specific goods passes 
the property in those goods, notwithstanding 
the cavil of the late learned Serjeant Manning 
in the well-known note to Bailey v. Culverwell. 
— p. 56. 

Craw*?ur, Ex parte. Robertson, In re (1878) 
47 L. J. Bk. 94 ; 9 Ch. D. 419 ; 39 L. T. 
12; 26 AY. R. 733.— C.A. JESSEL, M.R., 
JAMES and BRETT, L.JJ. 

C rawcour r. Salter (1S81) 51 L. J. Ch. 495 ; 
iA CIS* D. 30, 47 : 45 L. T. 62.— malins, v.-c. ; 
affirmed, o.A. james, baggallay and lush, 
L.JJ. 

Crawcour v. Salter, not applied. 

Brooks, Ex parte (or Pickering, Ex parte), 
Eowler, In re (1S83) 23 Ch. D. 261, 266 : 48 L. T. 
453; 31 W. R. 833; 47 J. P. 470.— C.A. 
JESSEL, M.R., BAGGALLAY and LINDLEY, L.JJ. 

Crawcour v. Salter, applied. 

Turquand, Ex parte, Parkes, In re (1SS5) 54 
L. J. Q. B. 242 ; 14 Q. B. D. 636, 638 ; 53 L. T. 
579 ; 33 AY. R. 437. — CAVE, J. ; affirmed, C.A. 
SELBOENE, L.C., BRETT, M.R., and BIND- 
LEY, L.J. 

Furley (or Turley) v. Bates (1863) 33 L. J. 
Ex. 43 ; 2 H. Ac C. 200 ; 10 Jur. (n.s.) 
368 ; 10 L. T. 35 ; 12 \V. R. 43S.— EX. ; 
POLLOCK, C.B. and MARTIN, B. 

Applied, Kershaw v. Ogden (1865) 34 L. J. 
Ex. 159 ; 3 H. & C. 717 ; 11 Jur. (N.s.) 642 ; 12 
L. T. 573 ; 13 AV. R. 755. — EX. ; referred to, 
Martineau v. Kitching (1872) 41 L. J. Q. B. 227, 
234 ; L. R. 7 Q. B. 436, 449 ; 26 L. T. 336 ; 20 
W. R. 769.— Q.B. 

Tailing v. Baxter (1827) 6 B. & C. 360 ; 9 
D. & R. 272 ; 5 L. J. (o.S.) K. B. 164 ; 30 
R. R. 355. — K.B., referred to. 

Martindale r. Smith (1841) 10 L. J. Q. B. 155 ; 

1 Q. B. 389 ; 1 G. & D. 1 ; 5 Jur. 932.— Q.B. 

Gilmour v. Supple (1858) 11 Moore P. C. 
551 ; 6 AV. R. 445. — P.C., discussed. 
Anderson r. Morice (1875) 44 L. J. C. P. 341, 
348 ; L. R. 10 C. P. 609, 618 ; 32 L. T..355 ; 
24 W. R. 30. — EX. CH. ; quain, J. dissenting ; 
affirmed. — H.L., ptost. 

Gilmour v. Supple, referred to. 

Anderson r. Morice (1876) 46 L. J. C. P. 11 ; 

1 App. Gas. 713, 749 ; 35 L. T. 566 ; 25 AY. R. 14. 
— H.L. (E.). LORDS CHELMSFORD and HATHERLEY; 

lords o’hagan and selborne* dissenting. 


Falk V. Fletcher (1865) 34 L. J. C. P. 146 • 
IS C. B. (N.s.) 403; 11 Jur. (N.s.) 176 !■ 
13 AY. R. 346.— C.P. 

Discussed , Gabarrow (or Gabarron) r. Kreeft 
(1875) 44 L. J. Ex. 238, 242 ; L. R. 10 Ex. 274 
280 ; 83 L. T. 305 ; 24 AA r . R. 140 ; 3 Asp. M. o! 
30. — EX. ; kelly, C.B. dissenting ; distinguished 
Jones r. Hough (1S79) 49 L. ,J. Ex. 213*; 5 Ex’ 
D. 115, 122 : 42 L. T. 108 ; 4 Asp. M. C. 248.— 
C.A. COCKBUKN, C.J., BRAMWELL, COTTON and 
thesiger, L.JJ. ; referred to, Cassaboglou e. 
Gibb (1883) 52 L. J. Q. B. 53S ; 11 Q. B. D. 797, 
807 ; 48 L. T. 850 ; 32 W. R. 13S.— C.A. BRETT, 
M.JEt.j LINDLEY and FRY, L.JJ. 

Stock v. Inglis riS82) 52 L. J. Q. B. 30 ; 9 
Q. B. D. 708, 721 ; 47 L. T. 410 ; 31 W. R. 455 ; 

4 Asp. M. C. 576.— field, j. : reversed , (1884) 
53 L. J. Q. B. 356 ; 12 Q. B. D. 564 ; 51 L. T. 
449 ; 5 Asp. M. C. 294.— C.A. brett, m.r., 
BAGGALLAY and LINDLEY, L.JJ., C.A. ; affirmed 
nom. Inglis v. Stock (1885) 54 L. J. Q. B. 582 ; 
10 App. Cas. 263 ; 52 L. T. 821 ; 33 AY. R. 877 ; 

5 Asp. M. C. 422.— H.L. (E.). SELBORNE, L.C., 
LORDS BLACKBURN, WATSON and FITZGERALD. 

North British and Mercantile Insurance Co. 
v. Moffatt (1871) 41 L. J. C. P. 1 ; L. R. 7 
C. P. 25 ; 25 L. T. 662 ; 20 AY. R. 114. 
— C.P., referred to. 

Martineau r. Kitching (1872) 41 L. J. Q. B. 
.*27, 23S ; L. R. 7 Q. B. 436, 457 ; 26 L. T. 336 ; 
20 AY. R. 769 .— q.b. 

Langton v. Waring (1S65) IS C. B. (n.S.) 
315 ; 11 L, T. 633 ; 13 AY. R. 347.— C.P., 
referred to. 

Young v. Matthews (1866) 36 L. J. C. P. 61 ; 
L. R. 2 C. P. 127 : 15 L. T. 1S2.— o.P. 

Cunliffe v. Harrison (1851) 20 L. J. Ex. 
325 ; 6 Ex. 903. — EX. 

Approved , but distinguished, Levy v. Green 
(1857) 27 L. J. Q. B, U1 ; 8 El. & Bl. 573.— Q.B. ; 
COLERIDGE and ERLE, jj. dissenting (non suit 
affirmed, post) ; applied. I Levy v. Green (1859) 
28 L. J. Q. B. 319 ; 1 El. &E1. 969 ; 5 Jur. (N.S.) 
1245 ; 7 AY. R. 486. — ex. CH. ; referred to, 
Boswell v. Kilborn (1862) 15 Moore P. C. 309 ; 8 
Jur. (N.S.) 443 ; 6 L. T. 79 ; 10 AY. R. 517.— P.a ; 
discussed, Shannon v. Barlow (1864) 15 Ir. C. 
L. R. 478.— c.p. ; Christian, j., dissenting. 

Aldridge v. Johnson (1857) 26 L. J. Q. B. 
296 ; 7 El. & Bl. 8S5 ; 8 Jur. (N.S.) 913 ; 

5 AY. R. 703.— Q.B. 

Discussed and applied , Langton v. Higgins 
(1859) 28 L. J, Ex. 252 : 4 H. & M. 402 ; 7 
AY. R. 489. — ex. ; distinguished , Jenner v. Smith 
(1869) L. R. 4 C. P. 270, 276. — KEATING and 

BRETT, JJ. •: 

Aldridge v. Johnson and Langton v. Higgins 

(supra), referred to. 

Heilbutt v. Hickson (1872) 41 L. J. C. P. 228', 
234 ; L. R. 7 C. P. 438, 450 ; 27 L. T. 336 ; 20 
W. R. 1035.— C.P. 

Aldridge v. Johnson and Langton v. Higgins, 

explained and approved*. 

Anderson r. Morice (1876) 1 App. Cas. 713, 
740 ; 46 L. J. C. P. 11 ; 35 L. 1^ 506 ; 25 W. R. ‘ 
14. — H.L. (E.) ( see supra , col. 2957). 

LORD o’hagan, after discussing Aldridge v. 
Joh nson and Langton v. Higgins, continued : 
It seems to me that these cases, if they were 
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well decided, and I see no reason to call their 
authority in question, go far to sustain the view 
of the Court of C.P. on the point I am con- 
sidering. They establish that the filling of 
the sacks and bottles amounted to an -appro- 
priation of their contents to the persons to 
whom they respectively belonged. And they 
establish farther, that, in the case of a partial 
delivery, although all the goods, which are the 
subject of an integral contract, have not been 
delivered, there may, in certain circumstances, 
be such an appropriation of a portion as to pay 
the property in it. According to Lord Camp- 
bell [in Aldridge v. Johnson], at the moment 
when the barley was put into the sacks. the 
property in each sackful vested,” that is, there 
was a successive vesting, sack by sack ; and 
whether ohe only, or a hundred, had been filled, 
the contents of each of them passed eo instant i 
to the purchaser. Bramwell, B. [in Langtun v. 
Ill g gins'] gives a reading on this decision in his 
own judgment, and applies it to demonstrate 
that “ though only a portion of the oil had been 
put into the bottles,” and “ the plaintiff was not 
bound to take a part only,” nevertheless it 
vested either conclusively or "on the exercise of 
the option.-— pp. 789, 740. 

Woodley v. Coventry (1808) 32 L. J. Ex. 
1S5 ; 2 H. & C. 104 ; 9 Jur. (N.S.) 548 ; 8 
L. T. 249 ; 11 W. R. 599. — EX. 

Applied, Knights r. Wiffen (1870) 40 L. T. 
Q. B. 51 ; L. R. 5 Q. B. 600, 605 ; 23 L. T. 
610 : 19 W. R- 244. — Q.B. ; referred to, Dixon v. 
Kennaway [1900] 1 Ch. 833, 840 ; 69 L. J. Ch. 
501 ; 82 L. T. 527 ; 7 Hanson 44 G. — farwell, J. 

Stedman v. Gooch (1793) 1 Esp. 3.— 
KENYON, C.J. ; Puckford v. Maxwell (1794) 

6 Term Rep. 52. — K.B. ; and Owenson v. 
Morse (179G) 7 Term Rep. 64.— -K.B. , 
discussed . 

Dutton v. Solomonson (1803) 3 B. & P. 582, 
584 ; 7 R. R. 8S3. — C.P. And see Belshaw v. 
Bush (1S52) 22 L: J. G. ?T24 ; 11 C. B. 191.— C.P. 
Dutton v. Solomon spn. 

Not applied , Brooke v. White (1805) 1 B. & P. 
(n.b.) 330.— C.P. ; commented on, Anderson v. 
Hodgson (1818) 5 Price *330. — ex. ; distinguished, 
Coats v. Chaplin (1842) 11 L. J. Q. B. 315 ; 2 
Gr. & D. 552 ; 6 Jur. 1123. — Q.B. ; Coombs v. 
Bristol and Exeter Ry. (1858) 27 L. J. Ex. 401 ; j 
3 H. & N. 510, 518 ; 6 W. R. 725.— ex. ; j 
referred to, Rugg v. Weir (1804) 16 C. B. (n.s.) 
471. — C.P. ; applied , Rabe i\ Otto (1903) 89 L. T. 
562 ; 20 T. L. R. 27.— KENNEDY, J. 

Fragano v. Long (1825) 4 B. & C. 219 ; 6 
D. k R. 283 ; 3 L. J. (O.S.) K. B. 177.— 
K.B., principle applied. 

Alexander r. Gardner (1S35) 4 L. J. C. P. 223 : 

1 Bing. (N.c.) 671 ; 1 Scott 2S1, 630; 3D.P. C. 
146 ; 1 Hodges 147. — C.P. 

Pragano v. Long, referred to. 

Pearson, Ex parte, Wiltshire Iron Co., In re 
(1868) L. R. 3 Ch. 443, 451 ; 18 L. % 40 ; 16 
W. R. 441.— l.jj. 

Fragano v. Lftng, applied. 

Castle r. Playford (1872) 41 L. J. Ex. 44 ; 

L. R. 7 Ex. 98, 100 ; 26 L. T. 315 ; 20 W. R. 
440.— EX. OH. * . 

BLACKBURN, j. — No doubt it was provided 
that the defendant should pay for the rice 
on the ship’s arrival, and according to what was 

0,C. 


delivered and paid out. And it is quite clear 
here, thatthe ship and cargo having gone to the 
bottom of the sea. neither of those things can 
come to pass. In Fragano v. Long and Alexan- 
der v. Gardner (supra, col. 2959) it was held 
that this did not matter, but fhat if the property 
did perish lelore the time for payment came 
(the time being dependant upon delivery), and 
the delivery was prevented by the destruction 
of the property, the defendant must pay a sum 
equivalent. — p. 46. 

Fragano v. Long, referred to. 

Anderson r. Morice (1875) 44 L. J. C. P. 341, 
344 ; L. R. 10 C. P. 609, 613 ^ 32 L. T. 355; 24 
W. R. 30.— EX. CH. ; QUA1N, J. dissenting ; 
affirmed, H.L. (e.) (supra, col. 295S). 

Harwood v. Lester (1804) 3 B. k P. 617. — 
C.P., approved. 

Copeland r. Lewis (1817) 2 Stark. 33. — 
ELLTCNBOROUGH, C.J. 

Anderson v. Clark (1S24) 2 Bing. 20 ; 27 
R. R. 544. — C.P., explained and principle 
applied. 

Bryans v. Nix (post]), 

Bruce v. Wait (1837) 7 L. J. EC 17 ; 3 M. 
k W. 15. — EX., distinguished. 

Brvans «. Nix (1839) 8 L. J. Ex. 137 ; 4 H. & 
W. 775 ; 1 H. k IT. 480.— EX. 

Bruce v. Wait and Bryans v. NiZ, (iuT~ 
tinguished. 

Evans r. Nichol (1S41) 11 L. J. C. P. 6 ; 3 
Man. k G. 614 : 4 Scott (N.R.) 43 ; 5 Jur. 
1110,— C.P. 

Bryans v. Nix, referred to. 

Gattorno v. Adams (1862) 12 C. B. (N.S.) 
560. — C.P. ; Calcutta and Burmah Steam Naviga- 
tion Co. r. De Mattos (1864) 33 L. J. Q. B. 
214, 219 ; 10 L v T. 246 ; 12 W. R. 560.— EX. CH. 

Bryans v. Nix, discussed. 

Pearson, Ex parte, Wiltshire Iron Co., In re 
(1S68) L. R. 3 Ch. 443, 44S ; 18 L. T. 40 ; 16 
W. R. 441.— L.JJ. 

Ogle v. Atkinson (1814) 5 Taunt. 759 ; 1 
Marsh. 323; 15 R. R. 647.— ex. ch., 
referred to. 

Schotsmans r. Lancashire and Yorkshire 
Ry. (1865) L. R. 1 Eq. 349, 357; 35 L. J. 
Ch. 100 ; 16 L. T. 189 ; 15 W. R. 537— 
ROM ILLY, m.r. (reversed, (1867) 36 L. J. Ch. 
361 ; L. R. 2 Ch. 332— L.c. and l.jj., see post, 
col. 3034) ; Gabarrow (or Gabarron) r. Kreeft 
(1875) 44 L. J. Ex. 238 ; L. R. 10 Ex. 274, 278 ; 

33 L. T. 365 : 24 W. R. 146 ; 3 Asp. M. C. 36. 

— EX. ; kelly, C.B. dissenting. 

Tregelles v. Sewell (1862) 7 H. k N. 574. 

— ex. and EX. CH., discussed . 

Calcutta and Burmah Steam Navigation Co. 
r. DeMattos (1S63) 32 L. J. Q. B. 322, 330; 11 
W. R. 1024.— Q.B. ; and (1864) 33 L. J. Q. B. 
214, 220 ; 10 L. T. 246 ; 12 W. R. 560.— EX. CH. 

Tregelles v. Sewell, referred to. 

Heilbutt ■». Hickson (1872) 41 L. J. C. P. 
228, 234 ; L. R. 7 C. P. 438, 450 ; 27 L. T. 336 ; 

20 W. R. 1035.— C.P. 

Tregelles v. Sewell, principle applied. 

Dupout v. British South Africa Co. (1901) 18 
Times L. R. 24.-^kennedy, j. 


94 
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Calcutta andBurmali Steam Navigation Co. 
v. De Mattos, De Mattosv. Calcutta, &c., 

r Co. (1864) 83 L. J. Q. B. 214 ; 10 L. T. 246 ; 
12 W. R. 560. — EX. CH. ; reversing (1863) 
32 L. J. Q. B. 322, 330 ; 11 W. R. 1024.— 
Q .B.f applied. 

Dupont v. British South Africa Co. (1901) 18 
Times L. R. 24 . — Kennedy, j. 

Coxe v. Harden (1803)4 East 211 ; 1 Smith 
20 ; 7 Li. R. 57«9. — K.B. 

Distinguished, M orison r. Gray (1S24) 2 
Bing. 260 : 9 Moore 484 ; 3 L. J. (o.S.) C. P. 
261 : 27 R. R. 224. — CJ.P. ; Brandt r. Bowlby 
(1831) 1 L. J. K. B. 14 ; 2 B. & Ad. 032, 936 ; 36 
R. R. 796. — K.B. ; referred to , Seagrave r. Union 
Marine Insurance Co. (1866) 35 L. J. C. P. 172 ; 
L. R. 1 C. P. 305, 315 (post) ; discussed , Bateman 
v. Green (1867) Ir. R. 2 6. L. 166. — Q.T5. ; Shepherd 
r. Harrison (1S71) 40 L. J. Q. B. 148, 152 ; L. R. 5 
H. L. 116, 126 ; 24 L. T. 857 ; 20 W. R. 1. — H.L. (E.). 

Browne v. Hare (1859) 29 L. J. Ex. 6 ; 4 
H. k N. 822 : 5 Jur. (N.S.) 711 ; 7 W. R. 
619.— EX. OH. 

Deferred to, Currie v. Anderson (1S60) 29 
L. J. Q. B. S7 ; 2 El. k El. 592; 6 Jur. (N.S.) 
442 ; 8 W. 274. — Q.B. ; Green r. Sichel (I860) 
29 L. J, C. P. 213 ; 7 C. B. (N.S.) 747 ; 6 Jur. 
(N.S.) 827 ; 2 L. T. 745 ; 8 W. R. 663.— C.P. : 
explained , Castle r. Sworder (1861) 30 L. J. Ex. 
310 ; 6 H. & N. 82S ; 8 Jur. (N.S.) 233 ; 4 L. T. 

, (M W. R. 697.— ex. ; referred to, Joyce v. 
Swann (1864) 17 C. B. (N.S.) 84. — C.P. ; Sea- 
grave v. Union Marine Insurance Co. (1S66) 35 
L. J. C. P. 172, 174 ; L. R. 1 C. P. 305, 315 ; H. 
& R. 302 ; 12 Jur. (N.S.) 358 ; 14 L. T. 479 ; 14 
W. R. 690. — C.P. ; Heilbutt v. Hickson (1S72) 41 
L. J. C. P. 228, 234 ; L. R. 7 C. P. 438, 450; 27 
L. T. 336 ; 20 W. R. 1035.— C.P. ; discussed , 
. Ogg Shuter (1875) 44 L. J. C. P. 161 ; L. R. 
10 C. P. 159, 164 ; 32 L. T. 114 ; 23 W. R. 319.— 
C.P. (reversed, 45 L. J. C. P. 44 ; 1 C. P. D. 47 ; 
S3 L. T. 492 ; 24 W. R. 100.— C.A.) ; referred to, 
Garbarrow (or Garbarron) v. Kreeft (1875) 44 
L. J. Ex. 238 ; L. R. 10 Ex. 274, 284 ; 33 L. T. 
365 ; 24 W. R. 146 ; 3 Asp. M. C. 36.— EX. ; 
kelly, C.B. dissenting. 

Browfte v. Hare, applied. 

Inglis > 0 . Stock (1885) 10 App. Cas. 263 ; 54 
L. J. Q. B. 582 ; 52 L. T. 821 ; 33 W. R. 877 ; 5 
Asp. M. C. 42.— H.L. (E.). 

selborne, L.c. — In the present case, I see no 
reason to doubt that the difficulty arising from 
the confusion of parcels — material only to the 
settlement of the amounts payable by the plaintiff 
to his two vendors — if not solved by consent (or 
by arbitration, for which each contract provided) 
would have been soluble by principles of law, 
applied to the facts and to the terms of the con- 
tract. The necessity for doing this, and the fact 
that it had not been done at the time of the loss, 
do not, in my opinion, sufficiently distinguish 
the case from Browne v Hare and the earlier 
authorities to the same effect. The goods were, 
by the act of the vendors, separated from the 
bulk of all other goods belonging to them ; they 
were shipped “free on board” in what (for that 
purpose) was the purchaser's ship, under two 
contracts so to deliver them. — p. 267. 

Dixon v. Bovill (1856) 3 Macq. 1 ; 2 Jur. 
(N.S.) 933 ; 4 W. R. 815.— H.L. (SC.). 
CRANWORTH, L.C., referred to. 

Mackenzie r. Dunlop (’1856)* 3 Macq. 21 ; 


2 Jur. (N.S.) 957 ; 41 W. R. 815. — H.L. 
(SC.) ; Crouch v. Credit Foncier (1873) 42 
L. J. Q. B. 1S3 ; L. R. 8 Q. B. 374, 381 ; 29 
L. T. 259 ; 21 W. R. 946.— Q.B. 

Dixon v. Bovill, discussed. 

Goodwin r. Robarts (1875) 44 L. J. Ex. 157 ; 
L. R. 10 Ex. 337, 356. — EX. CH., affirmed, post. 

COCKBURN, c. J. (for the Court). — In Dixon v. 
Bo rill, where the note was “to deliver so much 
iron when required to the party lodging this 
document with me,” there was neither a promise 
to bearer, nor was there any proof whatever of 
any usage whereby such notes were dealt with 
as negotiable. The case has, therefore, with 
reference to its facts, no bearing on the present. 
— p. 167.. 

Dixon v. Bovill, referred to. * 

Goodwin v. Robarts (1876) 45 L. J. Ex. 
748 : 1 App. Cas. 476, 494 ; 35 L. T. 179 ; 
24 W. R. 987. — H.L. (E.) ; Bechuanaland 
Exploration Co. r. London Trading Bank (1898) 
67 L. J. Q. B. 9S6, 991 ; [1898] 2 Q. B. 
658, 670 ; 79 L. T. 270.— Kennedy, J. See 
“Negotiable Instrument ” (ante, col. 1983). 

Godts v. Rose (1855) 25 L. J. C. P. 61 ; 17 
C. B. 229 ; 1 Jur, (N.S.) 1173 ; 4 W. R. 
129. — C.P., applied. 

Campbell r. Mersey Docks and Harbour 
B#ard (1863) 14 C. B. (N.S.) 412 ; 8 L. T. 245 ; 
11 W. R. 596.— C.P. 

Townley v. Crump (1835) o L. J. K. B. 14 ; 
4 A. & E. 58 ; 5 N.& M. 606 ; 1 H. & W. 
564. — K.B. , distinguished. 

Pearson •?.*. Dawson (1858) 27 L. J. Q. B. 248 ; 
El. Bl. k El. 448 ; 4 Jur. (N.S.) 1015.— Q.B. 

Waring v. Cox (1808) 1 Campb. 369. — 
ellenborough, C.J., distinguished. 
Morison r. Gray (1824) 2 Bing. 260 ; 9 Moore, 
484 ; 3 L. J. (o.s.) C. P % 261 ; 27 R. R.224.— g.r. 

Waring v. Cox, referred to. 

Johnston i\ Orr Ewing (1882) 51 L. J. Ch. 797 ; 
7 App. Cas. 219, 22S ; 46 L. T. 216 ; 30 W. R. 
417. — H.L. (e.). • 

Harman v. Anderson (1809) 2 Campb. 243 ; 
11 R. R. 706. — ELLENBOROUGH, C.J. and 
K.B., discussed. 

Lucas v. Dorrien (1817) 7 Taunt. 278 ,* 1 Moore 
29 ; 18 R. R. 480.— C.P. 

Harman v. Anderson, applied. 

Hawes <??. Watson (1824) 2 B. k C. 540; 4 
D. k R. 22 ; R. k M. b ; 2 L. J. (O.S.) K. B. 83 ; 
26 11. R. 448. — K.B. ; Swan wick i\ Sothera 
(1839) 9 A. & E. 893 ; 1 P. k D. 648.— Q.B. 

Harman v. Anderson, distinguished. 
Lackington c. Atherton (1844) 13 L. J. C. P. 
140 ; 7 Man. k G. 360 ; 8 Scott (N.R.) 38 ; 8 Jur. 
406.— C.P. 

Withers v. Lyss (1815) 4 Camp. 237 ; Holt, 
N. P. 18 ; 16 E. B. 781.— GIBBS, O.J. ; 
and Lucas v. Dorrien~(1817) 7 Taunt. 
278 ; 1 Moore 29 ; 18 E. E. 480.— C.P., 
not applied. <t 

Lackington r. Atherton (1844) 13 L. J. C. P. 
140 ; 7 Man. & Q. 360 ; 8 Scott (K.B.) 38 ; 8 Jur. 
406.— c.P. 
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Stonard v. Dunkin (1810) 2 Campb'. 344 ; 11 
R. R. 724. — ELLENBOROUGrH, c.J., dis- 
cussed and applied. 

Hawes v. Watson (1S24) 2 B. & 0. 540 ; 4 
D. & fi. 22 ; R. & M. 6 ; 2 L. J. (o.s.) K. B. 
83 ; 26 R. R. 448. — K.B., approved hut distin- 
guished; Biddle v. Bond, 34 L. J. Q. B. 137 ; 6 
B. & S. 225 (pouf). 

Stonard v. Dunkin, applied. 

Knights r. Wiffen (1870) 40 L. J. Q. B. 51 ; 
L. R. 5 Q. B. 660, 665 ; 23 L. T. 610 ; 19 W. R. 
244.— Q.B. 

mellor, J. — The facts show conclusively that 
upon the presentment of the [delivery] "order 
the defendant consented to hold the barley for 
the plaintiff instead of Maris, and agreeing" that 
there was^a sufficient change by the plaintiff of 
his position in consequence, I think the observa- 
tions of Lord Ellenborough, in Stonard v. Dun- 
bin, that whatever the rule may be between 
buyer and seller, it is clear a defendant cannot 
say to a plaintiff, “ The property is not yours,” 
after acknowledging to hold it" to his account, 
apply strictly to the question before us. — p. 54. 

Stonard v. Dunkin, approved and applied. 

Henderson & Oo. v. Williams (1894) 64 L. J. 
Q. B. 308 ; [1895] 1 Q. B. 521, 531 ; 14 R. 375 ; 
72 L. T. 98 ; 43 W. R. 274. — C.A. LORD 
HALSBURY, LINDLEY and A. L. SMITH, L.JJ. 

Gillett v. Hill (1834) 3 L. J. Ex. 145 ; 2 
Cr. & M. 530 ; 4 Tyrw. 290. — EX., 
followed. 

Knights v. Wiffen (1870) 40 L. J. Q. B. 51, 54 ; 
L. R. 5 Q. B. G60, 666 (supra). 

Hawes v. Watson (1824) 2 B. <fc C. 540 ; 4 
D. & R. 22 ; R. & M. 6 : 2 L. J. (o.S.) K. B. 
83 ; 26 R. R. 448 . — K.b! 

Kot applied , Swan wick v. Sothern (1839) 9 

A. & E. 895 ; 1 P. & D. 648. — Q.B. ; applied , 
Woodley v. Coventry (1863) 32 L. J. Ex. 185 ; 
2 H. & C. 164 ; 9 Jur. (Sr.s.) 548 ; 8 L. T. 249 ; 
11 W. R. 599. — ex. ; approved hut distinguished , 
Biddle Bond (1865; 34 L. J. Q. B. 137 ; 6 

B. & S. 225 ; 11 Jur. (N.s.) 425; 12 L. T. 178; 
13 W. R. 501.— Q.B. ; nrineiple applied , Knights 
r. Wiffen (1870) 43 L. J. Q. B. 51 ; L. R. 5 
Q. B. 6G0 ; 23 L. T. 610 ; 19 W. R. 244.— Q.B. 

Hawes v. Watson, dictum approved. 

G-okling, JDavis & Co., Ex parte, Kniglit, In re 
(1880) 13 Ch. D. 628; 42 L. T. 270 ; 2S W. R. 
481.— C. A. 

JAMES, L.J. — The point has been the subject 
of decision over and over again, and the rule 
seems to me to have been most accurately 
expressed by Best, J. in Ilawes v. Watson. He 
says : It appears to me, too, # that if we consider 
the principle upon which the right of stoppage 
in transitu is founded, it cannot extend to such 
a case as the present. The vendee has the legal 
right to the goods the moment the contract is 
executed, but there still exists in the vendor an 
equitable right to stop them m tramitw , which 
he may exercise at any time before the goods 
get actually into the possession of the vendee, 
provided the exercise of that right does not 
interfere with the rights of third persons.— 
p. 634. * 

Hawes v. Watson, approved and applied. 

Henderson & Co. v. Williams (1894) 64 L. J. 
Q. B.308 ; [1895] 1 Q: B. 521, 533. — C.A. (supra). 


Hawes v. Watson, referred to. 

Dixon v. Kennaway &; *C-o. (I960) 69 L. J. Ch. 
501 ; [1900] 1 Ch. 833 ; 82 L. T. 527 ; 7 Hanson 
446.— FARWELL, J. 

Glyn, Mills & Co. v. East andVWest India 
Dock Co.. 49 L. J. Q. B. 303 *5 Q. B. I). 129; 
42 L. T. 90 ; 28 W. R. 444. — FIELD, j. ; reversed , 
(1880) 50 L. J. Q. B. <52 ; 6 Q. B. D. 475 ; 43 L.T. 
584. — C.A. ; latter decision affirmed , (1882) 52 

L. J. Q. B. 146 ; 7 App. CaS. 591 ; 47 L. T. 309 ; 
31 W. R. 201 ; 4 Asp. M. C. 580.— h.L. (e.). 

Glyn. Mills & Co. v. East and West India 
Dock Co., discussed. 

Burdick v. Sewell (1883) 52*L. J. Q. B. 428 ; 10 
Q. B. D. 363, 368 ; 48 L. T. 705 ; 31 W. R. 796; 

5 Asp. M. C. 79. — FIELD, J. ; ( reversed , 53 L. J. 
Q. B. 399 ; 13 Q. B. D. 159 ; 51 L. T. 453 ; 32 W. R. 
740. — C.A. : but restored H.L. (post)) : Sanders 
v. Maclean (1883) 52 L. J. Q. B. 481 : 11 Q. B. D. 
327, 3J4 : 49 L. T. 462 ; 31 W. R. 698 ; 5 Asp. 

M. C. 160. — C.A. BRETT, M.R., COTTON and 
BOWEN, L.jj. ; Sewell v. Burdick (1884) 54 L. J. 
Q. B. 126 ; 10 App. Cas. 74, 78 ; 52 L. T. 445 ; 
33 W. R. 461 ; 5 Asp. M. C. 376.— H.L. (E.). 

Glyn, Mills & Co. v. East and^West India 
Dock Co., referred to. 

Leduc v. Ward (18SS) 57 L. J. Q. B. 379 ; 20 
Q. B. D. 475, 480 ; 58 L. T. 908 ; 36 W. R. 337 ; 

6 Asp. M. C. 290. — C.A. ESHER, M.R., fry and 

LOPES, L.JJ. ... 

Zwinger v. Samuda (1817) 7 Taunt. 265 ; 1 
Moore 12 ; Holt N. P. 395 ; 18 R. R. 476. 
— C.P., referred to. 

Henderson & Co. v. Williams (1SD4) 64 L. J. 
Ch. 308 ; [1895] 1 Q. B. 521 ; 14 11. 375 ; 72 L. T. 
98 ; 43 W. R. 274.— C.A. 

Spear v. Travers (1815) 4 Campb. 251.— 
G-IBBS, C.J., discussed. 

Lucas v. Dorrien (1S17) 7 Taunt. 278 ; 1 
Moore 29 ; 18 R. R. 480.— C.p. 

Knights v. Wiffen (1S70) 40 L. J. Q. B. 51 ; 
L. R. 5 Q. B. 660 ; 23 L. T. 610 ; 19 W. R. 
244. — Q.B., discussed. 

Simm v. Anglo-American Telegraph Co. (1879) 
49 L. J. Q. B. 392 ; 5 Q. B. D. 188, 204 ; 42 L. T. 
37 ; 28 W. R. 290 ; 44 J. P. 280.— C.A. ; Kingston- 
upon-Hull Corporation v. Harding (1892) 62 
L. J. Q. B. 55; [1892] 2 Q. B. 494; 4 R. 7 ; 
67 L. T. 539 ; 41 W. R. 19 ; 57 J. P. 85.— C.A. ; 
Foster r. Tyne Pontoon and Dry Docks Co. 
(1893) 63 L. J. Q, B. 50, 55. — COLLINS, J. 
Knights v. Wiffen, applied. 

Henderson & Co. v. Williams (1894) 64 L. J. 
Ch. 30S ; [1895] 1 Q. B. 521, 531. — C.A. (s-iqfrti). 

Knights v. Wiffen, adopted 
Dixon v. Kennaway & Co. (1900) G9 L. J. Ch. 
501 : [1900] 1 Ch. 833 ; 82 L. T. 527 ; 7 Manson 
446. 

farwell, J. — The proposition which is ad- 
vanced in Knights v. Wiffen and referred to in 
Foster v. Tyne Pontoon and Dry Docks Co. 
(supra') comes, I think, to this — if the broker is 
insolvent at the date of action brought, then it 
lies on the defendant to show that no money 
ever could have been recovered against him, and 
that consequently the plaintiff has not suffered 
by resting on liis position. I think that is what 
Blackburn, J., meant in Knights v. Wiffen when 
he said, “ If the plaintiff had been met by a 
refusal on the'" part of the defendant, he could 
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have gone to Maris ’’—the bankrupt — “ and have 
demanded back his money ; very likely he might 
not have derived much benefit if he had done 
so, but he had a right to do it.” Collins, J., in 
Foster v. Tyne Pontoon . , §e. Co., referring to 
Blackburn, <J.’s . decision, says: “No doubt in 
Knights v. T Viffen it was assumed that there was 
prejudice to the plaintiff, though no evidence 
appears to have been given at the trial as to the 
solvency of the plaintiff *s vendor at the date of 
the representation ; but I think that this must 
be treated as an inference of fact, and not of 
law.” Asil understand that, he meant that the 
onus of proof to the contrary must have rested 
on the defendant. — p. 505. 

Knights v. Wiffen (sup r it), applied. 

Monarch Motor Car Co. «?. Pease (1903)* 19 
Times L. R. 148.—' WALTON, J. * 

Whitehouse v. Frost (1810) 12 East 014; 
11 R. R. 491.— k.b. 

Distinguished , Wallace r. Breeds (1S11) 13 
East 522 ; 1 Rose 109 ; 12 R. R. 428.— K.B. ; 
questioned , Austen v. Craven (1811) 4 Taunt. 
644 ; 1 Marsh. 4, n. ; 13 R. R. 714. — C.P. 

Whitehouse v. Frost, referred to. 

Austen $. Craven, followed. 

White v. Wilks (1813) 5 Taunt. 176 ; 1 Marsh. 
2 ; 14 R. R. 735.— C.P. 

heath, j. — We do not pretend to reconcile 
Aus ten v. Craven with Whitehouse v. Frost; it 
impossible so to do ; and unless the 
plaintiff can overthrow that case, it is impossible 
to grant a new trial here. — p. 179. 

Whitehouse v. Frost, distinguished. 

Busk v. Davis (1814) 2 M. & 8. 397 ; 1 Marsh. 
258, n. ; 5 Taunt. 622, n. ; 15 R. R. 288 . — k.b. 

Wallace v. Breeds (1811) 13 East 522 : 1 
Rose 109 : 12 R. R. 423 .— k.b. 

Applied , Busk v. Davis (1S14) 2 M. & S. 397 
(jwsf) ; discussed, Gilmour r. Supple (1S58) 
11 Moore P. C. 551 ; 6 W. R. 445. — p.c. 

Busk v. Davis (1S14) 2 M. & S. 397; 1 
Marsh. 258, n. ; 5 Taunt. 622, n. ; 15 
R. R.'2S8 — k.b. 

Applied , Shepley v. Davis (1814) 5 Taunt. 
617 ; 1 Marsh. 252 ; 15 R. R. 598. — C.P. ; re - 
f erred to, Swanwick r. Sothern (post) ; Acraman 
v. Morrice (post) ; Boswell r. Kilbom (3862) 15 
Moore P. C. 309 ; 8 Jur. (N.s.) 443 ; 6 L. T. 79 ; 
10 W. R. 517.— P.C. 

Shepley v. Davis, referred to. 

Swanwick r. Sothern (1839) 9 A. & E. 895 ; 
1 P. & D. 648. — Q.B. 

Shepley v. Davis and White v. Wilks 
(1813) 5 Taunt. 176 ; 1 Marsh. 2 ; 14 R. R. 
735. — K.B., refer red to. 

Acraman r. Morrice (1849) 19 L. X C. P. 57 ; 
8 C. B. 449 ; 14 Jur. 69 — C.P. 

• Swanwick v. Sothern (supra), referred to. 

Acraman r. Morrice (supra) ; Gilmour r. 
Supple (185S) 11 Moore P. C. 551 ; 6 W. R. 445. 
—P.C. 

Rugg v. Minett (1809) 11 East 210*; 10 
R.R 475.— K.B. 

Referred to, Busk v. Davis (1814) 2 M. & S. 
397 ; 1 Marsh, 258, n. ; 5 Taunt. 622, n. ; 15 
R. R. 2S8. — K.B. ; distinguished , Tansley t>. 
Turner (1835) 4 L. J. C. P.272 ; 2 Scott 238 ; 2 
Bing, (n.c.) 151 ; 1 Hodges, 267.—* ro.p. ; principle 


applied, Acraman r. Morrice (1849) 19 L. J. 
C. P. 57 ; 8 C. B. 449 ; 14 Jur. 69.— c.P. ; con- 
sidered, Gilmour v. Supple (1S58) 11 Moore P. C. 
551 ; 6 W. R. 445. — P.C. ; referred to, Campbell 
r. Mersey Docks and Harbour Board (1863) 14 
C. B. (N.S.) 412 ; 8 L. T. 245 ; 11 W. R. 596.— 
C.P. 

Rugg v. Minett and Zagnry v. Furnell 
(1809) 2 Campb. 240; 11 R. R. 704.— 
ellenbobough, C.J., 'principle explained. 

Furley (or Turley) v. Bates (1S03) 33 L. J. 
Ex. 43 ; 2 H. & C. 200, 210 ; 10 Jur. (n.s.) 368 ; 
10 L. T. 35 ; 12 W. R. 438.— ex. 

CHANNELL, B. (for the Court). — In Hanson 
v. Me per (6 East 614 ; see qjost), the weighing 
was to precede the delivery, and was a con- 
dition precedent to the purchaser’s^ right to 
take possession and to a complete present 
right of property. ... In Rugg v. Minett a 
duty remained to be performed by the sellers, 
and Lord Ellenborough stated the test to be, 
whether everything had been done by the 
sellers which lay upon them to perform in order 
to put the goods in a deliverable state ; and 
Bayley, J., in effect, adopted the same test. 
Zagury v. Furnell is an authority to the same 
effect. There it was the duty of the seller to 
count the skins in each bale, and the price was 
a certain sum per dozen skins. — p. 46. 

f Rugg v. Minett, referred to. 

Anderson r. Morice (1876) 46 L. J. C. P. 11 ; 
1 App. Cas. 713, 749 ; 35 L. T. 566 ; 25 W. R. 
14. — H.L. (E.). LORDS O’HAGAN and SELBORNE 
dissenting. 

Rugg v. Minett, not applied. 

Elphick v. Barnes (1880) 5 C. P. D. 321 ; 49 
L. J. C. P. 698 ; 29 W. R. 131 : 44 J. P. 651. 

denman, J. — Rugg v. Minett . . . does not 
appear to me to apply, because that was not 
a case in which the buyer of the goods which 
were destroyed had any f option as to whether .he 
should become the purchaser or not, but, at the 
time of the destruction of the goods, he had by 
virtue of the bargain and of what had passed 
become the absolute owner of the goods in 
respect of which he was»held liable. — p. 324. 

Hanson v. Meyer (1805) 6 East 614; 2 
Smith 670 ; 8 R. R. 572.— K.B. 

Applied, Rugg r. Minett (1809) 11 East 210 ; 
10 R. R. 475. — k.b. ; distinguished , Stoveld r. 
Hughes (1811) 14 East 308’; 12 R. R. 523.— 
k.b. ; Hawes v. Watson (1824) 2 B. & C. 540 ; 
4 D. & R. 22 ; R. & M. 6 ; 2 L. J. (O.S.) K. B. 
83 ; 26 R. R. 448. — K.B. ; applied, Simmons r. 
Swift (1826) 5 B. & C. 857 ; 8 D. k R. 693 ; 5 
L. J. (O.S.) K. B. 10 ; 29 R. R. 438.— k.b. ; dis- 
tinguished, Tansley Turner (1835) 4 L. J. C. P. 
272 ; 2 Bing, (n.c.) 161 ; 2 Scott 238 ; 1 Hodges 
267. — c.P. ; referred to, Swanwick v. Southern 
(1839) 9 A. k E. 895 ; 1 P. & D. 648.— Q.B. ; 
Acraman r. Morrice (1849) 19 L. J. C. P. 57 ; 8 
C. B. 449 ; 14 Jur. 69. — c.P. ; discussed, Gilmour 
r. Supple *(1858) 11 Moore P. C. 551 ; 6 W. R. 
445. — p.c. ; principle explained. Furley {or Turley) 
v. Bates (1863) 33 L. J. Ex. 4$, 46 ; 2 H. & C. 
200, 210 — EX. {see supra) ; rtf erred to, Campbell 
v. Mersey Docks and Harbour Board (1863) 
14 C. B. (n.s.) 412; 8 L. T. 245; 11 W. R. 
596. — C.P. ; Chalmers, Ex parte, Edwards, In re 
(1873) L. R. S Ch. 289, 291 ; 42 L. J. Bk. 
37; 28 L.JJT. 325 ; 21 W. R. 349.— SELBORNE, 
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L.C., JAMES and melltsh, l.jj. ; distinguished, 
Catling, Ex parte, Chadwick, In re (1873) 29 
L. T. 431. — BACON, C.J. 

Simmons v. Swift (1826) 5 B. & C. 857 ; S 
D. & .R. 693 ; 5 L. J. (o.S.) K. B. 10 : 29 
R. R. 43S. — K.B. 

Approved . Alexander v. Gardner (1835) 4 
L. J. C. P. 223 : 1 Bing. (N.C.) 671 : 1 Scott 281, 
630 ; 3 D. P. C. 146 ; 1 Hodges 147.— C.P. ; 
distinguished, Scott r. England (1844) 14 L. J. Q. B. 
43 ; 2 D. & L. 520 ; 9 Jur. 87. — PATTESON, J. ; 
•referred to, Logan r. Le Mesurier (1847) 11 Moore 
P. C. 116; 11 Jur. 1091. — p.c. ; distinguished, 
Gilmore v. Supple (1858) 11 Moore P. Cl'. 551 ; 6 
W. R. 445. — P.C. ; principle explained, Furley (or 
Turley) % Bates (1863) 33 L. J. Ex. 43, 46; 2 
H. & C. 200. 210 ; 10 Jur. (n.S.) 368 ; 10 h. T. 35 ; 
12 W. R. 43S.— ex. 


of caveat emjdor does by the law of England 
apply : but if so there are many exceptions 
stated in the judgment which well-nigh eat up 
the rule. Executory contracts are said to be 
excepted : so are sales in retail shops, or where 
there is a usage of trade : so that there may be 
difficulty in finding cases to which the rule 
would practically apply. — p. 290. 

Morley v. Attenborough. 

Referred to, Hall r. Cornier (1857) 2 C. B. 
(N.S.) 22, 40 ( post. col. 2978) : not applied. Buddie 
/*. Green (1857) 27 L. J. Ex. 33. — EX. ; referred to , 
Emmerton r. Mathews (1862) 31 L. J. Ex. 139 ; 
7 H. & X. 586 ; 8 Jur. (N.s.^ 61 ; 5 L. T. 681 ; 
10 W. It. 346. — EX. ; explained . Eicliholz (or 
Eidiioltz) v. Bannister (1864) 34 L. J. C. P. 105 ; 
17 C. B. (NTs.) 70S ; 11 Jur. (n.s.) 15 ; 12 L. T. 
76 ; 13 W. R. 96.— C.P. 


Simmons v. Swift, distinguished. 

Martineau v. Hitching (1872) 41 L. J. Q. B. 
227 ; L. R. 7 Q. B. 436, 450 ; 26 L. T. 336 : 20 
W. R. 769.— Q.B. 

COCKBURN, C.J. — The case is clearly dis- 
tinguishable from Simmons v. Swift. Here, the 
price is agreed on between the parties provision- 
ally on their estimate of the quantity the 
Ci fillings ” contain, and how can it be said, after 
the estimated price has been paid at “ prompt,” 
that because the exact sum has to be afterwards 
ascertained, the property is to remain in the 
seller, and not to be transferred to the buyer ') — 
p. 235. 

Logan v. Le Mesurier (1847) 6 Moore P. C. 

116 ; 11 Jur. 1091.— P.C. 

Distinguished , Gilmour v. Supple (1858) 11 
Moore P. 0. 551 ; 6 W. R. 445. — p.c. ; approved, 
Langton v. Higgins (1859) 28 L. J. Ex. 252; 4 
H. <$c X. 402 ; 7 \V. R. 489. — EX. ; applied, Furley 
(or Turley) r. Bates (1863) 33 L. J. Ex. 43 ; 2 
H. & C. 200. 211 ; 10 Juu (N.S.) 368 ; 10 L. T. 35 : 
12 W. R. 438 .— ex. 


4. Warranties and Sales by Sample. 

Dickenson v. Haul (J833) 4 B. & Ad. 63S ; 1 
X. & M. 721. — K.B., principle applied. 

Allen v. Hopkins (1844) 13 L. J. Ex. 316 : 13 
M. & W. 94.— EX. 

Allen v. Hopkins, not applied. 

Morley v. Attenborough ( post). And see ante. 
col. 2488. 

Morley y. Attenborough (1849) 18 L. J. Ex. 
148 ; 3 Ex. 500 ; 13 Jur. 282 . — ex., con- 
sidered. • 

Sims (or Simms) r. Marryat (1851) 17 Q. B. 
281 ; 20 L. J. Q. B. 454. 

CAMPBELL, C.J. — I do not think it necessary 
to inquire what the law would be in the absence 
of an express warranty. On that point the law is 
not in a satisfactory state. The decision in 
Morlcg v. Attenborough was that a pawnbroker, 
selling "an unredeemed pledge as such, did not 
warrant the title of the pawnor. Of that decision 
1 approve : but a great many questions, beyond 
the mere deci&oii* arise on - the very able judg- 
ment of the learned Baron in that case, which I 
fear must remain open to controversy. It may 
be that the learned Baron is correct in saying 
that, on a sale of personal property, the maxim 


Morley v. Attenborough, applied. 

Eiehholz (or Eicholtz) v. Bannister, not 

applied. 

Chapman v. Speller (1850) 19 L. J. Q. B. 
239; 14 Q. B. 621 ; 14 Jur. 652.— Q.B., 
referred to. 

Bagnelev /*. Hawley (1867) 36 L-#T. C. P. B2S ; 
L. R. 2 G. P. 625 ; 17 L. T. 116.— C.P. ; WILLES, J. 
dissenting. 


Morley v. Attenborough, discussed and 
principle applied. 

Eiehholz (or Eicholtz) v. Bannister, not 
applied. 

Chapman v. Speller, explained. 

Sims (or Simms) v. Marryat (1S51) 17 Q. B. 
281 : 20 L. J. Q. B. 454. referred to. 

Dorab Ally Khan r. Abdool Azeez (1878) L. R. 
5 Ind. App. 116. — p.c. 

SIR J. COLVILE (for the P.C.).— The law of 
England as to implied warranty of title in 
chattels sold was until lately, if it is not still, in 
some uncertainty. The more modern cases are 
collected by Mr. Benjamin in his work on Sales, 
2nd Ed., pp. 511 et seg. In Sims v. Marryat, 
Lord Campbell, when commenting on Parke; B.’s 
judgment in Morley v. Attenborough, after saying 
that the law was not in a satisfactory state, 
observed [see extract, supra, col. 2967]. One of 
the latest expositions of the law on this point is 
to be found in Eiehholz v. Bannister , which was 
decided in 1864. In that case Erie, C.J., is re- 
ported to have said : “ T decide, in accordance 
with the current of authorities, that if the 
vendor of a chattel at. the time of the sale either 
by words affirms that he is the owner, or by his 
conduct gives the purchaser to understand that 
he is such owner, then it forms part of the 
contract, and if it turns out in fact that he is 
not the owner the consideration fails, and the 
money so paid by the purchaser can be recovered 
back.” This passage, it is to be observed, although 
contained in the report in the Law Journal, is 
not to be found, totidem verbis , in the regular 
report. The actual decision, however, in which 
all the judges concurred, was that on the sale of 
goods in an open shop or 'warehouse there is an 
implied warranty on the part of the seller that 
he is the owner of the goods, and if it turns out 
otherwise the buyer may recover back the price as 
money paid as on a consideration that has failed. 
A rule of this kind cannot, of course, be applied 
to a sale of goods by the sheriff under a,/?', fa., 
because what the sheriff professes to sell is only 
the right, title, and interest, whatever that may 
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"be, of the judgment debtor, and this was the 
express ground of the decision in Chapman v. 
Speller where the case is treated as an exception 
to the general rule. It would seem, however, 
that, even Recording to the principles laid down 
in Morley v. Attenborough, which, of the modern 
cases, is . most favourable to the application of 
the maxim caveat emptor , the sheriff may reason- 
ably be held to undertake by his conduct that he 
is acting within his jurisdiction. In that case, 
though it was decided that on a sale by a pawn- 
broker of an article pawned with him as an 
unredeemed pledge there is no implied warranty 
of the pawnor's title, the judgment of Parke, B. 
seems to assume that the pawn broker does warrant 
that the article has been pledged with him, and 
has become irredeemable. The learned judge 
says : “ In our judgment it appears unreasonable 
to consider the pawnbroker, from the nature of 
his occupation, as undertaking anything more 
than that the subject of sale is a pledge, and 
irredeemable, and that he is not cognizant of any 
defect of title to it.” So, too, it may be inferred 
from Ball v. Courier (26 L. J. C. P. 138 ; 2 C. B. 
(n\S.) 22, see post , col. 2978) chat although upon 
the sale of a patent there is no implied warranty 
that the patflfht is valid and indefeasible, it would 
be reasonable to hold that there is an implied 
warranty that letters patent for the alleged in- 
vention have been regularly issued under the 
Gj^atJSeal. Their lordships think that upon a 
similar pi inciple the sheriff may be held to 
undertake by his conduct that he has seized and 
put up for sale the property sold in the exercise 
of his jurisdiction ; although when he has juris- 
diction he does not in any way warrant that 
the judgment debtor has a good title to it, or 
guarantee that the purchaser shall not be turned 
out of possession by some person other than the 
judgment debtor.— p. 126. 

Morley v. Attenborough and Eichholz v. 
Bannister (supra, col. 2968), referred to. 

Wood v. Baxter (1883) 49 L. T. 45. — w. wil- 
liams and A. L. smith, JJ. 

Morley v. Attenborough and Eichholz v. 
Bannister, applied. 

Raphael & Sons v. Burt & Co. (1884) 1 Cab. & 
E. 325. 

Stephen, J. [approving statement of law in 
Benjamin on Sales, Bk. iv. Pt. ii. cap. i. sec. 2]. 

Eichholz v. Bannister, applied. 

Reg. v. Sampson (1885) 52 L. T. 772 ; 49 J. P. 
S07.— c.c.R. See 56 & 57 Viet. c. 71, ss. 11 (1) 
(C) ; 12 (1) ; 55. 

Johnson v. Raylton (1SS1) 50 L. J. Q. B. 
753 ; 7 Q. B. D. 48S ; 45 L. T. 374.— C.A. 
BRETT and COTTON, L.JJ. ; BRAMWELL, 
L.J. dissenting on one point ; adopted. 

Star ey v. Chihvorth Gunpowder Co. (1889) 59 
L. J. M. C. 13 ; 24 Q. B. D. 90, 95 ; 62 L. T. 73 : 
38 W. R. 204 ; 54 J. P. 436 ; 17 Cox C. C. 55.— 
COLERIDGE, c.J. and matiiew, J. See Sale of 
Goods Act, 1893 (56 & 57 Viet. c. 71), s. 14 (\). 

Power v. Wells (1778) Cowper 818 ; 1 Dough 
24, n. — K.B. 

Referred- to, Weston r. Downes (1778) 1 Dongl, 
23. — K.B. ; applied, Payne v. Whale (1806) 7 
East 274: 3 Smith 130. — K.B. ; referred to, 
Gompertz r. Denton (1832) 2 I* J. Ex. 82 ; 1 
Or. & M. 207 ; 3 Tyrw. 233 ;1D.P. C. 623.— EX. 


Powell v. Edmunds (1810) 12 East 6 ; 11 
R. R. 316. — K.B., distinguished. 

Brett r. Clowser (1880) 5 C. P. D. 376, 385.— 
DENMAN, J. 

laing v. Pidgeon (1815) 4 Campb. 169 ; 16 
R. R. 589. — GIBBS, C.J. affirmed, 6 
Taunt. 108 . — C.p. 

Principle applied , Jones v. Bright (1829) 5 
Bing. 533 ; 3 M. & P. 155 ; 7 L. J. (o.S.) C. P. 
213 ; 30 R. R. 728. — C.P. ; referred to, Jones r. 
Just (1S6S) 37 L. J. Q. B. 89 L. R. 3 Q. B. 197. 
203 ; 9 B. & S. 141 : 18 L. T. 208 ; 16 W. R. 643'. 
— Q.B. ; Randall r. Newson (1877) 46 L. J. Q. B. 
259; 2 Q. B. D. 102, 106; 36 L. T. 164; 25 
W. R. 313. — C.A. KELLY, C.B.. MELLISH, L.J., 
BRETT and amphlett, jj.a. ; * Wallis pv. Russell 
[1902] 2 Ir. R. 585, 605, 619.— C.A. (see post, 
col. 2986). 

Turner v. Mucklow (1862) 8 Jur. (n.s.) 870 ; 

6 L. T. 690 ; 10 W. R. 668.— EX. 
Distinquished , Jones •?:. Just (1868) 37 L. J. 

Q. B. S9, 94 ; L. R. 3 Q. B. 197, 205 (supra) ; 
referred to, Wallis v. Russell [1902] 2 lr. R. 585, 
620.— C.A. ASHBOURNE, L.C., FITZGIBBON and 
HOLMES, L.JJ. 

Bigge V. Parkinson (1S62) 31 L. J. Ex. 301 ; 

7 H.& N. 955 ; 8 Jur. (N.S.) 1014 ; 7 L. T. 
92 ; 10 W. R. 349. — EX. CH. 

deferred to, Jones v. Just (1868) 37 L. J. Q. B. 
89, 94 ; L. R. 3 Q. B. 197, 203 (supra) ; Mody 
v. Gregson (1868) 38 L. J. Ex. 12. 14 ; L. R. 

4 Ex. 49, 53 ; 19 L. T. 458 ; 17 W. R. 176.— 

ex. CH. ; not applied, Readhead v. Midland Rail- 
way (1869) 38 L. J. Q. B. 169, 173 ; L. R. 4 

Q. B. 379, 386 : 9 B. & S. 519 ; 20 L. T. 62S ; 17 

W. R. 737.— ex. CH. ; applied , Beer v. Walker 
(1877) 46 L. J. C. P. 677, 679 ; 37 L. T. 278 ; 25 
W. R. 880. — C.P. ; disting wished, M c Clelland v. 
Stewart (18S3) 12 L. R. Ir. 125 .— dowse, b. and 
Andrews, J. ; referred to, Wallis v. Russell 
(1901—2) [1902] 2 Eh K 585, 594, 617.— PALLES, 
C.B. and ANDREWS, J. ; arid C.A. 

Josling v. Kingsford (1863) 32 L. J. C.P. 94 ; 
13 C.B. (n.s.) 447: 9 Jur. (N.s.) 947; 7 
L. T. 790 ; 11 W. R. 377.— c.P., referred to. 
Jones r. Just (1868) 37 L. J. Q. B. 89, 94 ; 
L. R. 3 Q. B. 197, 204 (supra') ; discussed, Mody 
r. Gregson (1868) 38 L. J. Ex. 12, 15 ; L. R. 4 
Ex. 49, 56 (supra) ; Randall ?*. Newson (1877)46 
L. J. Q. B. 259 ; 2 Q. B. D. 102, 108 ; 36 L. T. 
164 ; 25 W. R. 313.— C.A. 

Josling v. Kingsford, applied. 

Rook v. Hopley (1878) 47 L. J. M. C. 118; 3 
Ex. D. 209, 212 ; 38 L. T. 649 ; 26 W. R. 663. 
—KELLY, C.B. and POLLOCK, B. 

Jones V. Just (1868) 37 L. J. Q. B.’ 89 ; 
L. R. 3 Q. B. 197 ; 9 B.&S. 141 ; 18 L.T. 
208 ; 16 W. R. 643.— Q.B. 

Referred to, Mody v. Gregson (1868) 38 L. J. 
Ex. 12, 13 ; L. R. 4 Ex. 49, 52 (supra) ; Randall 
r. Newson*(1877) 46 L. J. Q. B. 259 ; 2 Q.B.D. 
102, 109 (supra) ; >not applied, Wilson v. Finch- 
Hatton (1S77) 46 L. J. Ex. 489 ; 2 Ex. D. 
330, 314 ; 36 L. T. 473 ; 25 W. K. 537.— EX.D. ; 
applied , Smith r. Baker (1878) 40 L. T. 261. — 
GROVE and LOPES, JJ. ; W^lsffn r. Dunville 
(1879) 4 L. R. Ir. 249. — EX.D. ; Johnson r. 
Raylton (1881) 50 L. J. Q. B. 758 ; 7 Q. B. D. 
438, 450 ; 45 L. T. 375.— C.A. BRETT and COTTON, 
L.JJ. : BRAMWELL, L.J. dissenting. 



2971 


SALE OF GOODS, 


2972 


Jones y. Just, discussed. 

Drummond r. Van Ingen (1887) 12 App. Cas. 
284 ; 56 L. J. Q. B. 563 ; 57 L. T. 1 ; 36 TV. R. 
20. — H.L. (E.). EARL OF SELBORNE, LORDS 
HEESCHELL and macnaghten ; affirming C.A. 
ESHER, M.E. and FRY, L.J. 

LORD heeschell. — It was laid down in Junes 
Y. Bright ( post , col. 2973), that where goods are 
ordered of a manufacturer for a particular purpose, 
he implied by warrants that the goods he supplies 
are fit for that purpose. This view in law has 
been constantly acted upon from, the time of 
that decision. ... It is equally well settled that 
upon a sale of goods of a specified description, 
which the purchaser has no opportunity of 
examining before the sale, the goods must not 
only answer the specific description, but must be 
merchantable under that description. This doc- 
trine was laid down in Jones y. Just, where all 
previous authorities on the point were reviewed. 
In Mody y. Greg son (see post , col. 2980) the 
decision in Jones v. Just was approved of and 
acted upon, and it was further held that the 
implied warranty that the goods supplied are 
merchantable was not absolutely excluded by 
the fact that the goods were sold by sample, and 
that the bulk precisely corresponded with it, but 
was only excluded as regards those matters which 
the purchaser might, by due diligence in the use 
of all ordinary and usual means, have ascertained 
from an examination of the sample. I think 
the law enunciated in these cases is sound and 
not open to doubt. — p. 290. 

Jones v. Just, not applied . 

Drummond v. Van Ingen, discussed. 

Jones v. Padgett (1890) 24 Q. B. D. 050 ; 59 
L. J. Q. B. 261 ; 62 L. T. 934 ; 3S W. R. 782. 

Coleridge, C.J. — There is no doubt that if a 
manufacturer sells an article which he knows is 
bought for a particular purpose, he impliedly 
warrants that it is fit for that particular purpose. 
That is a principle w?nich was established some 
sixty years ago in Jones v. Bright {post, col. 2973), 
and has been acted" upon ever since. But the 
present case is not within that rule, because 
nothing was mentioned to the seller as to the 
articular purpose "'for which this cloth was 
ought, and there was nothing to fix him with 
knowledge of that purpose. . . . But then it is 
said that J Drummond v. Van Ingen in the H.L. 
carries the law further than Jones y. Bright. 
In my opinion that is not so. There was no 
intention on the part of the Lords to extend the 
old rule. Lord Macnaghten expressly said that 
he did not go beyond it ; so also did Lord 
Selborne. And Lord Herschell, on whose judg- 
ment special reliance has been placed, was 
particularly careful to explain that he did not 
intend to carry the doctrine farther. — p. 652. 

esher, m.e. — Then is there any authority 
■which establishes that where goods are ordered 
by a woollen merchant of a cloth manufacturer 
the latter must be taken to know that they may 
be ordered to be sold to tailors ? Th« case referred 
to in the H.L. is no authority for such a proposi- 
tion, for there the goods w 7 ere ordered under the 
designation d¥ “ coatings,” which necessarily 
imported that they were to he made up into 
coats, and therefore the facts of that case came 
within the precise terms of the fourth rule in 
Jones y. Just. . . . The Lords decided that case 
on the ground that it came within the fourth 
proposition in Jones v. Just , which proposition 


they held to be applicable to a case in which the 
goods were bought by sample. But here* there 
is no evidence to bring the case within that 
proposition. — p. 655. 

Jones y. Just, considered. m * 

Drummond v. Van Ingen, discussed and 
applied. 

Wallis r. Russell (1901—2) [1902] 2 Ir. R.585, 
593, 603.— k.b.d. and 04. 

Randall y. Newson (1877) 46 L. J. Q. B. 
259 : 2 Q. B. D. 102 ; 36 L. T. 164 ; 25 
W. R. 313. — C.A. ; reversing (1876) 45 L. J. 
Q. B. 364 ; 34 L. T. 327.— Q.B.D., applied. 
Smith v. Baker (1878) 40*L. T. 261.— GROVES 
and lopes, jj, 

Randall v. Newson, referred to. 

Hyman r. Hye (1S81) 6 Q. B. D. 685, 6S7 ; 44 
L. T. 919; 45 J. P. 554. — llndley and 
MATHEW, JJ. 

Randall y. Hewson, considered. 

Wallis r. Russell [1902] 2 Ir. R. 585. — c.A. 
fitzgibbox, l.j. — It and all y. Xeivson was 
the case of a carriage pole, and the Ex. Ch., 
reversed the Q.B. which had allied between 
buyer and seller the principle which Beadhead's 
Case (38 L. J. Q. B. 169 ; L. R. 4 Q. B. 379, see 
ante, col. 2667) had laid down for carrier and 
passenger. Brett, L. J., held the seller liable for a 
defect which “ no care or skill could on 

the general principle that, if the subject-matter 
of a bargain of purchase and sale be a commercial 
commodity, the undertaking is that the thing 
delivered “shall be that commodity, saleable or 
■merchant able! — p. 020. 

Hyman v. RTye (1881) 6 Q. B. D. 6S5 : 44 L. T. 
919 ; 45 J. P. 554. — LINDLEY and MATHEW, 
JJ., referred to . 

Robertson v. Amazon Tug and Lighterage Co. 
(1881) 51 L. J. Q. B. 08 ; 7 Q. B. D. 598, 604 ; 
46 L. T. 146 ; 30 W. R. 308 ; 4 Asp. M. C. 496.— 
C.A. BRAMWELL, L.J. dissenting : Burrell r. 
Tuohy [1898] 2 Ir. R. 291, 294.— Q.B.D. 

Young v. Cole (1837) 6 L. J. C. P. 201 ; 3 
Bing, (n.c.) 724 ; 4 Scott 4§9 : 3 Hodges 
126. — c.p followed. 

Gompertz r. Bartlett (1853) 23 L. J. Q. B. 65 ; 
2 El. & Bl. S49, 854 ; 2 C. L. R. 395 : 18 Jur. 
266 ; 2 W. R. 43. — q.b. ; Gurnev v. Womersley 
(1854) 24 L. J. Q. B. 46 ; 4 El. & Bl. 133 ; 3 
C. L. R. 3 ; 1 Jur. (N.S.) 828.— Q.B. 

Young v. Cole, discussed and not applied. 
Hall v. Coucler (1857) 26 L. J. O. P. 138 ; 2 
C. B. (K.S.) 22, 42 ; 3 Jur. (N.s.) 3G6.— EX. ; 
affirmed, 26 L. J. C. P. 288 ; 2 C. B. (x.S.) 53 ; 3 
Jur. (N.s.) 963 ; 5 W. B. 742.— EX. CH. 

Young v. Cole, distinguished. 

Raphael & Sons v. Burt. & Co. (1884) 1 
Cab. & E. 325, 328.— STEPHEN, J. {see post, 
col. 2973). 

Gompertz v. Bartlett (supra). 

% Followed, Gurney r. Womersley (1854) 4 
El. & Bl. 1 33, 142 (supra) ; not applied , Hall v. 
Conder (1857) 2 C. B, (n.s.), 22, 41 (supra). 

Gompertz v. Bartlett and Gurney v. 
Womersley (supra), rtferred to. 

Kennedy v. Panama, Hew Zealand, and Austra- 
lian Royal ^lail Co. (1867) 36 L. J. Q. B. 260 ; 
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L. R. 2 Q. B. 5S0. 587 ; 8 B. & S. 571 ; 17 L. T. 
62 ; 15 W. E. 1039.— q.b. 

BLS.CICBURN, j. (for tlie Court). — In Gompertz 
v. Bartlett and Gurney v. T Vomersley . . . the 
person who had honestly sold what he thought a 
bili without recourse to him, was nevertheless held 
bound to return the price on its turning out that 
the supposed bill was a forgery in the one case, 
and void under the Stamp Laws in the other ; 
in both cases the ground of the decision being 
that the thing handed over was not the thing 
paid for. — p. 303. 

Gompertz v. Bartlett and Gurney v. 
Womersley, applied. 

Megaw v. Molloy f (1878) 2 L. R. Ir. 530, 511. 

— C.A. 

Gompertz v. Bartlett, applied . 

Leeds and County Bank v. Walker (1883) 52 
L. J. Q. B. 590 ; 11 Q. B. D. 84, 87 ; 47 J. P. 
502.— DENMAN, J. 

Gompertz v. Bartlett, discussed. 

Joliffe r. Baker (1883) 52 L. J. Q. B. 609 ; 
11 Q B. D. 255, 272 ; 48 L. T. 966 ; 32 W. E. 
59 ; 47 J. P. 67S. — Q.B.D. 

Gompertz v. Bartlett and Westropp v. 
Solomojg. (1S49) 19 L. J. C. P. 1 ; 8 C. B. 
345: 13' Jur. 1104. — C.P., distinguished . 
Eaphael & Sons r. Burt & Co. (1884) 1 
Cab. & E. 325. 

Stephen, J. — A failure of consideration arises, 
wlmin thn thing bargained for is not delivered ; 
such is the case if a forged document is sold 
instead of a genuine one : Westropp v. Solomon ; 
or a G-uatamela bond, not recognised by the 
government as binding, for one which is so 
recognised : Young v. Cole (supra-, col. 2972) ; 
or a bill purporting to be drawn abroad, and so 
to be a foreign bill, which was in fact drawn in 
London and was unavailable for want of a stamp : 
Gompertz v. Bartlett. — p. 328. 

Gray v. Cox (1825) 4 B. & C. 108 ; 6 D. & E. 
200 ; 1 Car. & P. 184 ; 28 E. E. 769.— 
K.B. ; and see S- C. 5 B. & C. 458 ; 8 
L). <Sc E. 200.— K.B. 

Discussed , Jones v. Bright (1829) 5 Bing. 533 ; 

3 M. & P. 155 ; 7 L. J. (O.s.) C. P. 213 ; 30 E. R. 
728. — C.P. : Brown r. Edgington (1841) 10 L. J. 
C. P. 66 ; 2 Man. & G. 279 ; 2 Scott (n.r.) 496 ; 

1 Drink. 106. — C.P. ; not applied, Chalmers r. 
Harding (1868) 17 L. T. 571, 574.— EX. 

Gray v. Cox, discussed . 

Randall r. Newsou (1877) 2 Q. B. D. 102 ; 46 
L. J. Q. B. 259 ; 36 L. T. 164 ; 25 W. E. 313.— C.A. 

brett, J.A. (For the Court). — In Gray v. Cox, 
in 1S25, the case was decided on a variance ; 
but Abbott, C.J., stated that he was of opinion 
“ thatdf a person sold a commodity for a par- 
ticular purpose, he must be understood to warrant 
it reasonably fit and proper for such purpose.” 
The commodity ordered was copper for sheathing 
the ship ‘‘Coventry.” It was proved that no defect 
could be discovered by inspection of the article, 
and it was admitted that the defendants were 
ignorant of the defective quality of the copper. 

It is obvious that Lord Teuterden did not con- 
sider the seller relieved by reason of the defect 
being latent. — p. 106. 

Jones v. Bright (1829) 5 Bing. 533 ; 3 M. & 

P. 155 ; 7 L. J. (O.S.) C. P. 213 ; 30 E. E. 
728.— C.P. 

Approved but distinguished , Chanter ?\ Hop- 
kins (1838) 8 L. J. Ex. U ; 4 M. &«W. 399 ; 1 


H. & II. 377 ; 3 Jur. 58. — EX. ; applied, Brown 
v. Edgington (1841) 10 L. J. C. P. 66 ; 2 Man. & 
G. 279 ; 2 Scott (N.R.) 496 ; 1 Drink. 106.— C.P. ; 
discussed, Turner v. Mucklow (1862) 8 Jur. (n.s.) 
S70; 6 L. T. 690; 10 W. E. 668— EX. ; 
Readhead r. Midland Ey. (1867) 36 L. J. Q. B. 
181, 185 ; L. E. 2 Q. B. 412, 419. — Q.B. (affirmed, 
ex. ch. See “ Railway,” ante, col. 26(57) : not 
applied , Chalmers v. Harding (1868) 17 L. T. 
571, 574. — EX. ; referred to, Jones v. Just (1868) 
37 L. J. Q. B. 89, 93 : L. E. 3 Q. B. 197, 203 ; 
9 B. & S. 141 ; 18 L. T. 208 ; 16 W. E. 643. 
— Q.B. : discussed, Randall v. Newsou (1877) 46 
L. J. Q. B. 259 ; 2 Q. B. D. 102, 107 ; 30 L. T. 
164 ; 25 W. E. 313. — C.A. ; Drummond v. Van 
Ingen (1887) 12 App. Cas. 284, 290. — H.L. (e.) 
(see supra, col. 2971) ; principle n unapplied, 
Jones v. Padgett (1890) 24 Q. B. D. 650, 652. 
— COLERIDGE, C.J. and ESHER, M.R., (supra, 
col. 2971) ; applied , Wallis v. Russell (1901 — 2) ; 
[1902] 2 Ir. E. 585. — IC.B.D. and C.A. (see post, 
col. 2986). 

Bluett v. Osborne (1816) 1 Stark. 384 ; 18 
E. R. 785. — ELLENBOROUG-H, C.J. 
Explained, Jones r. Bright (1829) 5 Bing. 
533 ; 3 M. & P. 155 ; 7 L. J. (O.S.) C. P. 213 ; £) 
E. E. 728. — c.P. ; not applied , Shepherd c. Pybus 
(1S42) 11 L. J, C. P. 101 ; 3 Man. k Gr. 868 ; 4 
Scott (N.R.) 434 —c.P. 

Brown v. Edgington (1841) 10 L. J. C. P. 66 ; 
” 2 Man. A Gr. 279 ; 2 Scott (n.r.) 496 ; 1 

Drink. 106. — c.P. 

Applied, Shepherd v. Pybus (supra') ; Eead- 
head r. Midland Ey. (1867) 36 L. J. Q. B. 181, 
184 ; L. E. 2 Q. B. 412, 418. — Q.B. (supra). 

Brown v. Edgington and Shepherd v. Pybus, 
d isrnss ed 

Jones v. Just (1868) 37 L. J. Q. B. 89, 93; 
L. E. 3 Q. B. 197, 203 ; 9 B. & S. 141 ; 18 L. T. 
208 j 16 W. E. 643.— Q.B. 

Brown v. Edgington, referred to. 

Kandall v. Newson (18 77) 46 L. J. Q. B. 269 ; 
2 Q. B. D. 102, 107 ; 36 L. T. 164 : 25 W. E. 
313.— C.A. 

Brown v. Edgington, discussed and applied. 
Wallis r. Russell (1901— 1*902) [1902] 2 Ir. E. 
585, 598, 605 . — k.b.d. and C.A. 

Ollivant (or Oliphant) v. Bayley (1843) 13 
L. J. Q. B. 34 ; 5 Q. B. 288 ; 1 D. A M. 
373 ; 7 Jur. 1130. — Q.B., referred to. 

Camao v. Warriner (1845) 1 C. B. 356 ; 9 Jur. 
162. — C.P. ; Parsons v. Sexton (1847) 16 L. J. 
C. P. 181 ; 4 C. B. S99; 11 Jur. 819.— C.P. ; 
applied, Dawson v. Coilis (1851) 20 L. J. C. P. 
116 ; 10 C. B. 523 ; 2 L. M. & P. 14.— c.P. 

Ollivant (or Oliphant) v. Bayley and Parsons 
v. Sexton, referred to. 

Malian v. RadclifE (or Radloff) (1864) 17 C. B. 
(N.s.) 5S8 ; 10 Jur. (N.S.) 1132; 11 L. T. 381; 
13 W. E. 139.— C.P. 

Ollivant (or Oliphant) v. Bayley, discussed. 
Jones r. Ju€fc (1868) 37 L. J. Q. B. 89 ; L. E. 

3 Q. B. 197,202 (see post , col. 2978). 

Wieler v. Schilizzi (1856) 25 L. J. C. P. 89 ; 
17 C. B. 619 ; 4 W. E. 209.— C.P., referred to. 
Jones v. Just (1868) 37 L. J. Q. B. S9, 94 ; L. E. 

3 Q. B. 197, 201 : 9 B. Sc S. 141 ;*1^L. T. 208 ; 
16 W. R. 643.— Q.B. ; Randall v. Newson (1877) 

46 L. J. Q. B. 269 ; 2 Q. B. D. 102, 107 ; 33 L. T. 
164 ; 23 W. R. 313.— C.A. 
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Levy v. Langridge (1838) 7 L. J. Ex. 387 ; 
4 M. & W. 337 ; t H. te H. 325 .— ex. oh. ; 
affirming S. C. now. Langridge v. Levy 
(1837) 6 L. J. Ex. 137 ; 2 M. & W. 519.— 
EX., discussed. 

Eastwood v. Bain (1858) 2S L. J. Ex. 74 ; 3 
H. & N. 738 ; 7 W. R. 00. — EX. ; Barry v. 
Croskey (1860) 2 J. & H. 1, 17. — wood, v.-c. 

Levy v. Langridge, applied. 

Swift v. Winterbotham (1873) 42 L. J. Q. B. 
Ill, 119 ; L. R. 8 Q. B. 244, 252 ; 28 L. T. 33S ; 
21 W. R. 562. — Q.B., reversed on one point nom. 
Swift r. Jewsbury, 43 L. J. Q. B. 56 ; L. R. 9 
Q. B. 301 ; 30 L. T. 31 ; 22 W. R. 319.— ex. ch. 

Levy v. Langridge, explained and dis- 
tinguished. 

Wilkinson v. Down ton (1897) 66 L. J. Q. B. 
493 ; [1897] 2 Q. B. 57 ; 76 L. T. 493 ; 45 W.R. 
525 .— wright, j. See “Damages,” vol. i., 
col. 813. 

Levy v. Langridge, referred to. 

Tallerman v. Dowsing Radiant Heat Co. 
(1899) 68 L. J. Ch. 61S, 620 ; [1900] 1 Ch. 1, 6 ; 
48 \y. R. 146. — Stirling, j. ; see S. C. 69 L. J. 
Ch. 46. — C.A. And see S. C. nom. Levy r. Lang- 
ridge, “Negligence” (ante, col. 1962). 

Longmeid v. Holliday (1851) 20 L. J. Ex. 
430 ; 6 Ex. 761. — EX., discussed and dis- 
tinguished. + 

George r. Skivington (1S69) 39 L. J. Ex. 8 ; 
L. R. 5 Ex. 1 ; 21 L. T. 495 ; IS W. R. 118.— 
EX. 

Longmeid v. Holliday, referred to. 

Francis v. Cockrell (1S70) 39 L. J. Q. B. 113, 
117 ; L. R. 5 Q. B. 184, 194 ; 21 L. T. 203 ; IS 
W. R. 668. — Q.B. ; affirmed, 39 L. J. Q. B. 291 ; i 
L. R. 5 Q. B. 501 ; 10 B. & S. 850 ; 23 L. T. 
466 ; 18 W. R. 1205.— ex. CH. 

Longmeid v. Holliday, not applied. 

LjJwrence v. Jenkins (1873) 42 L. J. Q. B. 
147 ; L. R. 8 Q. B. 274, 278 ; 28 L. T. 406 ; 21 
W. R. 577.— Q.B. 

Longmeid v. Holliday, discussed. 

Heaven v. Pender (1SS3) 11 Q. B. D. 503 ; 52 
L. J. Q. B. 702 ; 49 L. T. 357 ; 47 J. P. 709.— 
C.A. BRETT, M.R., COTTON and BOWEN, L.JJ. ; 

brett, m.r. — I n Longmeid v. Holliday a 
lamp was sold to the plaintiff to be used by his 
wife. The jury were not satisfied that the 
defendant knew of the defect in the lamp. If 
he did there was fraud ; if he did not, there 
seems to have been no evidence of negligence. — 
p. 514. 

Vernede v. Weber (1856) 25 L. J. Ex. 326 ; 

1 H. & N. 311. — ex., referred to. 

Simond r. Braddon (1857) 26 L. J. C. P. 198 ; 2 

C. B. (N.S.) 324 ; 3 Jur. (n.s.) 719 ; 5 W. R. 
594.— C.P. 

G-orrissen v. Perrin (1857) 27 L. J. C. P. 29 ; 

2 C. B. (N.S,) 681 ; 3 Jur. (N.S.> 867 ; 5 
W. R. 709. — C.P., applied. 

Corkling r. Massey (1 873) 42 L, J. C. P. 153 ; 
L. R. 8 C. P. 395, 430 : 28 L. T. 636 ; 21 W. R. 
680 ; 1 Asp. M. O. 18. — C.P. 

Shepherd v. £aiu (1821) 5 B. & Aid. 210 ; 
24 R. R. 344.— K.B. 

Distinguished and not applied. Freeman v. 
Baker (1833) 3 L. J. K. B. 17 ; 5 B. & Aid. 797 ; 


2 N. & M. 44G ; 5 Oar. & P. 473. — K.B. ; approved 
hut distinguished , Taylor v. Bullen (1850) 20 
L. J. Ex. 21 ; 5 Ex. 779 . — ex. ; refer reif to , 
Kirkpatrick v. Gowan (1S75) Ir. R. 9 C. L. 521. 
— EX. : followed , Cowcly v. Thomas ^(1876) 36 
L. T. 22, 26.— KELLY, C.B. and HUDDLESTON, B. 

Kain v. Old (1824) 2 B. & C. 627 ; 4 D. & 
R. 52 ; 2 L. J. (O.s.) K. B. 102 ; 26 R. R. 
497. — K.B. 4 

Approved , Jones r. Bright (1829) 5 Bing. 533 ; 

3 M. & P. 155 ; 7 L. J. (o.S.) C. P. 213 : 30 R. R. 
728. — C.P. ; distinguished and not applied, Free- 
man v. Baker (1833) 3 L. J. K. B. 17.— K.B. 
( past) ; not followed , Edwar^i Lloyd, Ltd. v. 
Sturgeon Fails Pulp Co. (1901) 85 L. T. 162. — 

| BRUQE and PHILLIMORE, JJ. 

Freemanv. Baker (1833) 3 L. J. K. B. 17 ; 
5 B. & Aid. 797 ; 2 N. & M. 446 ; 5 Car. & 
P. 475. — K. B. , discussed. 

Taylor r. Bullen (1850) 20 L-. J. Ex. 21 ; 5 
Ex. 779.- EX. 

Hellish v. Hotteux (1792) Peake 115. — 
KENYON, C.J., disapproved. 

Baglehole v. Walters Qwsti). 

*9 

Baglehole v. Walters (1811) 3 Campb. 154 ; 
13 R. R. 77S, 780. — ELLEN BOROUGH, C.J. 

Approved, Pickering v. Dowson(1813) 4 Taunt. 
779. — C.P. ; principle applied, Bywater r.„ 
Richardson (1834) 3 L. J. K. B. 164 ; 1. Jsfk IT. 
508; 3 N. & M. 74S. — K.B. : discussed, Ward r. 
Hobbs (1877) 47 L. J. Q. B. 90 ; 3 Q. B. D. 150, 
161 ; 37 L. T. 654 ; 26 W. R. 151.— C.A. 

Baglehole v. Walters, approved. 

Bodger v. Nichols (1873) 2S L. T. 441 . — q.b., 

discussed. 

Ward v. Hobbs (1S78) 4 App. Cas. 13 ; 48 
L. J. C. P. 28 1 ; 40 L. T. 73 ; 27 W. B. 114. 

— H.L. (E.). 

cairns, L.c. — I observe that in . . . Bodger 
v. Nichols, coming on appeal, I think from a 
decision of a County Court judge. . . . Lord 
Blackburn (or, as he then was Blackburn, J.) 
seems to have thrown out an opinion that in a 
case of that kind, there being nothing Tipon one 
side in the shape of statement or negotiation, 
and there being simply the fact of a man sending 
diseased animals to a public market to be sold, 
that must be held to be a representation by 
conduct that the animals were free from disease, 
and that the person so sending them might be 
liable for the consequences of that representation, 
if it turned out to be untrue. My lords, X repeat 
that I desire, so far as I am concerned, to hold 
myself unpledged, if such a case had to be con- 
sidered. But that, as it seems to me, is not the 
case which your lordships have now to consider. — 

p. 22. 

lord o’hagan. — The legal result is stated 
very plainly by Lord Ellenborough in the 
familiar case of Baglehole v. Walters, the 
authority of which has never, so far as I know, 
been called in question: “Where an article is 
sold with all faults I think it is quite immaterial 
liow many belonged to it within the knowledge 
of the seller, unless he used some artifice to dis- 
guise them, and to prevent their being discovered 
by the purchaser. The very object of intro- 
ducing such a stipulation is to put the purchaser 
on his guard, and^to throw upon him the burden 
of examining all faults, both secret and 
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apparent. . . Now, the defendant in this 1 
case did precisely what was held by Lord 
Ellenborough to protect a vendor against liability 
for all faults, “ secret or apparent.” — p. 27. 

lord «selborne concurred with some 
reluctance. * 

Raglehole v. Walters (supra), referred to. 
Gorton v. Macintosh (1882) 31 W. R. 232. — 
DENMAN and NORTH, JJ. 

Ward v. Hobbs, 46 L. J. Q. B. 473 ; 2 Q. B. D. 
331 ; 36 L. T. 511 ; 25 W. R. 585.— mellor and 
LUSH, JJ. ; reversed , (1S77) 47 L. J. Q. B. HO; 

3 Q. B. D. 150 ; £7 L. T. 654 ; 26 W. R. 151.— 
C.A. BRAMWELL, BRETT and COTTON, L. JJ. ; C.A. 
affirmed, (1878) 48 L. J. Q. B. 281 ; 4 Ap}> Cas. 
13 ; 40 L. T. 73 ; 27 W. R. 114.— *LL. (E.). 

Ward v. Hobbs, referred to. 

Peters v. Planner (1895) 11 Times L. R. 169, 
170.— Hawkins, J. ; Gill ■ v . M l Dowell (1902} 
[1903] 2 Ir. R. 463, 469.— K.B.D. ; Clarke v. Army 
and Navv Co-Operative Society, Ltd. (1902) 72 
L.J. K.B.153 ; [1903] 1 K. B. 165, 166 ; 88 L.T. 
1.— C.A. COLLINS, M.B., ROMER and MATHEW, 
L.JJ. ^ 

Schneider v. Heath (1813) 3 Campb. 506 ; 
14 R. R. 506.— MANSFIELD. C. J., discicssed. 
Ward r. Hobbs (1S77) 47 L. J. Q. B. 90 ; 
— 3. O B D. 150, 162; 37 L. T. 654 ; 26 W. R. 
151. — C.A. ; affirmed, h.l. (see supra). 

Beer v. Walker (1877) 40 L. J. C. P. 677 ; 37 
L. T. 278 ; 25 W. R. 880.— GROVES and 
lofes. JJ. , discussed. 

Smith v. Baker (187S) 40 L. T. 261.— GROVE 
and lopes, JJ. 

Beer v. Walker, followed. 

Burrows i\ Smith (1S94) 10 Times L. R.24S. — 
MATHEW and COLLINS, JJ. 

Beer v. Walker and Burrows v. Smith, dis- 
cussed and applied. 

Wallis v. Russell [1902] 2 Ir. R. 585, 61S.— 
C.A. ASHBOURNE, L.C., FITZGIBBON, WALKER 
and HOpMES, l.jj. 

Emmerton v. Matthews (1862) 31 L. J. Ex. 
139 ; 7 H. & N. 586 ; 8 Jur. (N.S.) 61 : 
5 L. T. 681 ; 10 W. R. 346.— ex. 

Discussed , Jones v. Just (1868) 37 L. J. Q. B. 89 ; 
L. R. 3 Q. B. 197, 202 ; 9 B. & S. 141 ; 18 L. T. 208 ; 
16 W. R. 643. — q.b. ; Ward r. Hobbs (1877) 46 
L. J. Q. B. 473 ; 2 Q. B. D. 331, 334 ; 30 L. T. 511 ; 
25 W. R. 585. — MELLORand LUSH, JJ. ; (reversed 
C.A. See supra) ; explained and applied , Smith 
v. Baker (1878) 40 L. T. 261.— GROVE and 
LOPES, JJ. ; Wallis v. Russell (1901-1902) 
[1902] 2 Ir. R. 585, 595, 604.— K.B.D. and C.A. 

Burnby v. Bollett, (1847) 17 L. J. Ex. 190 ; 
16 M. & W. 644 ; 11 Jur. 827.— EX. 
Discussed, Turner v. Mucklow (1862) 8 Jur. 
(N.S.) 870 ; 6 L. T. 690 ; 10 W. R. 668 EX. ; Emmer- 
ton v. Matthews (1862) 31 L. J. Ex. 139 ; 7 H.&N. 
586; S Jur. (N.S.) 61 ; 5 L. T. 681 ; 1(VW. R. 

• 346. — EX. ; referred to, Smith v. Baker (1878) 40 
L.T. 261. — GROVE and LOPES, JJ. ; distinguished, 
Wallis -r. Russell (1901-1902) [1902] 2 Ir. R. 
585, 595, 616. — K.B.D. and C.A. 

Smith v. Baker (1878) 40 L. T.261. — grove 
and lopes, JJ., referred to. 

Wallis v. Russell [1902] 2 Ir. R. 585, 604. — C.A. 


Wren v. Holt, The Times, 18th Nov., 1901. — 
WILLS, J. ; affirmed, (1903) 72 L. J. K. B. 
340 ; [1903] 1 K. B. 610 ; 88 L. T. 282 ; 
51 W. R. 435; 67 J. P. 191.— c.A., 
discussed. 

Wallis v. Russell [1902] 2 Ir. R. 585, 606.— 
C.A. ASHBOURNE, L.C., FITZGIBBON, WALKER 
and holmes, l.jj. 

Chanter v. Leese (1 838) 8 L. J Ex. 58 ; 4 
M. <fc W. 295 ; 1 H. & H. 224.— EX. ; affirmed, 
(1840) 9 L. J. Ex. 327 ; 5 M. & W. G9S.— EX. CH. 

Chanter v. Leese, distinguished and not 
applied. 

Hall r. Conder (1857) 20 L. J. C. P. 138 ; 

2 C. B. (N.S.) 22; 3 Jur. (N.S.) A06. — C.P. ; 
affirmed, 26 L. J. C. P. 28S : 2 C. B. (n.s.) 53 ; 3 
Jur. (N.s.) 963 ; 5 W. R. 742.— EX. CH. 

Chanter v. Hopkins (1838) 8 L. J. Ex. 14 ; 4 
M. & W. 399 ; 1 H. & H. 378 ; 3 Jur. 58.— 

EX. 

Deferred to, Shepherd v. Pybus (1842)11 L. J. 
C. P.‘ 101 ; 3 Man. & G. 868 ; 4 Scott (n.r.) 434.— 
C.P. ; Camact*. Warriner (1845) 1 C. B. 356 ; 9 Jur. 
162.— C.P. ; applied , Parsons r. Sexton (1847) 
16 L.J. C. P. 181 ; 4 C. B. 899 ; 11 Jur. 849.— 
C.P. ; Prideaux vJBunnett (1857) 1 C. B. (n.s.) 
613. — C.P. ; referred to, Emmerton r. Matthews 
<1862) 31 L. J. Ex. 139 ; 7 H. & N. 586 ; 8 Jur. 
(N.S.) 61 ; 5 L. T. 6S1 ; 10 W. R. 346.— ex. ; 
discussed , Stucley r. Baily (1862) 31 L. J. Ex. 
483 ;1H.& C. 405 ; 10 W. R. 720.— EX. ; applied, 
Hall •?:. Conder (1857) 26 L. J. C. P. 138 ; 2 C. B. 
(N.s.) 22, 41 ; 3 Jur. (N.s.) 366.— C.P. ; (affirmed, 
post. — EX. CH.). 

Chanter v. Hopkins, discussed. 

Jones r. Just (LS68) 37 L. J. Q. B. 89 ; L. R. 

3 Q. B. 197, 202 ; 9 B. & S. 141 ; 18 L. T. 208 ; 16 
W. R. 643. — Q.B. 

mellor,j. (for the* Court). — Where a known, 
described, and defined article is ordered of a 
manufacturer, although it is stated to be required 
for a particular purpose, still, if the known, de- 
scribed and defined thing be actually supplied, 
there is no warranty that it shall answer the 
particular purpose intended by the buyer. — 
Chanter v. Ilojffiins, Oliphant v. Bayley (13 

L. J. Q. B. 34 ; 5 Q. B. 288, see supi'a, col. 2974). 
— p. 93. 

Chanter v. Hopkins, apgrrov.ed and followed. 
Chalmers v. Harcling (1868) 17 L. T. 571.— EX. 

Chanter v. Hopkins, referred to. 

Osborn r. Hart (1871) 23 L. T. 851 ; 19 W. R. 
331.— EX. ; Reg. r. Middleton (1873) 42 L. J. 

M. C. 73 ; L. 11. 2 O. C. R. 38, 45 ; 2S L. T. 777 ; 
12 Cox. C. C. 260, 417.— C.C.R. ; Edward Lloyd, 
Ltd. v. Sturgeon Falls Pulp Co., Ltd. (1901) 85 
L. T. 162 .— brijce and phillimore, jj. ; Wallis 
v. Russell (1901-1902) [1902] 2 Ir. R. 585, 595. 
— Q.B.rt- ; affirmed, C.A. 

Hallv. Conder (1857) 26 L. J. C. P. 138 ; 2 
C. B. (N.s.) 22 ; 3 Jur. (n.s.) $60. — C.P. ; affirmed, 
26 L. J. O. P. 288 ; 2 C. P>. (N.S.) 53 ; 3 Jur. (N.s.) 
963 ; 5 W. R. 742.— EX. CH. 

, * 

Hall v. Conder, referred to, 

Smith r. Neale (1857) 26 L. J. C. P. 143, 148 ; 
2 C. B. (N.S.) 67 ; 3 Jur. (N.S.) 516 ; 5 W. R. 
563.— c.p. 
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Hall y. Conder, discussed and applied. 

Dorab Ally Khan v. Abdool Azeez (1878) L. K. 

5 Ind. App. 127. — P.C. (see ante , col. 2969). 

Jendwine v. Slade (1797) 2 Esp. 572 ; 5 B. E. 
754. — Kenyon. C.J., distinguished. 

Power v. Barham (1S3G) 5 L. J. K. B. 88 : 

4 A. & E. 473 ; 6 N. & M. 62 ; 7 Car. & P. 356 ; 
1H.& W. 683 ; 1 M. & Bob. 507.— K.B. 

Jendwine v. Slade and Power y. Barham, 

discussed and not applied. 

Gee r. Lucas (1867) 16 L. T. 357. — EX. 

Hill v. Gray (1816) 1 Stark. 434 ; IS E. E. 
802. — ELLEN BOROU G u, C.J., distinguished. 

Keates «. Cadogan (Earl) (1851) 20 L. J. C. P. 
76 ; 10 C. B. 591 ; 15 Jur. 428.— C.P. 

Hill y. Gray and Keates y. Cadogan (Earl) 

discussed. 

Peek r. Gurney (1873) 43 L. J. Oh. 19, 34 ; 
L. E. 6 H. L. 377, 390 ; 22 W. E. 29.— h.l. (e.). 

Cave v. Coleman (1828) 3 Man. & E. 2 : 7 
L. J. (o.S.) K. B. 25 ; 32 E. K. 709.— K.B., 
applied. 

Hopkins r. Tanqueray (1854) 23 L. J. C. P. 
162 ; 15 C. B. 130 ; 2 C. L. E. 842 : 18 Jur. 608 ; 

2 W. E. 475.— C.P. 

* 

Hopkins v. Tanqueray, approved. 

Stucley r. Baily (1862) 31 L. J. Ex. 4S3 ; 

1 H. & C. 405 ; 10 W. E. 720.— EX. 

Richardson v. Brown (1823) 8 Moore 338 ; 

1 Bing. 344 ; 2 L. J. (O.S.) O. P. 7 ; 25 E. E. 
648. — O.P., applied . 

Budd 'C. Fairmaner (1831) 1 L. J. C. P. 16 ; 

8 Bing. 4S ; 1 M. & Scott 74 ; 5 Car. & P. 78.— c.p. 

Budd v. Fairmaner, discussed. 

Malian r. Radloff (or Efidcliff) (1864)17 C. B. 
(N.s.) 588 ; 10 Jur. (N.S.) 1132 ; 11 L.T.381 ; 13 
W. E. 139.— C.P. 

Budd y. Fairmaner, followed. 

Anthony r. Halstea-d (1877) 37 L. T. 433. — 
GROVE and LINDLEY, JJ. 

GROVE, J. — Budd v. Fairmaner, is very clearly 
in point. There the words weie, “ Eeceived of 
B. 10£. for a grey four-year-old colt, warranted 
sound,” and that was held not to be a warrant 
that it was four years old. That case cannot be 
distinguished from the present. — p. 434. 

Garment v. Barrs (1798) 2 Esp. 673, dis- 
approved. 

Jones r. Cowley (1825) 6 D. & B. 533 ; 4 
B. & C. 445 ; 3 L. J. (O.S.) K*B. 263.— K.B. 

BAYLEY, J. — It is indeed extremely difficult to 
distinguish this case from Garment v. Barrs, but 
I must confess that I was never perfectly satisfied 
with the reasoning of Eyre, C. J., in that case. 
He there lays it down, that in order to constitute 
a variance, the injury under which *the horse 
laboured must be of a permanent nature, and 
not one arising from a temporary accident. If 
that reasoning is correct, the warranty in many 
cases will be contingent, and will ultimately 
prove either g^nej-al or qualified, according as 
the injury eventually turns out to be permanent 
or temporary. I think the nature of a warranty 
cannot depend upon such a question : it must, in 
my opinion, depend entirely upon the question, 


what was the understanding and intention of the 
parties at the time when the contract was m&de. 
— p. 535. 

Helyear v. Hawke (1803) 5 *Esp. 72. — 
ELLENBORGUGH. C.J ..rutein. not applied. 
Brady v. Todd (1861) 30L. J. C. P. 223: 9 
C. B. (N.s.) 592, 604 : 7 Jur. (N.S.) S27 ; 4 L. T. 

212 ; 9 W. E. 483.— C.P. 

Woodin v. Burford (1S31) 3 L. J. Ex. 75 ; 

2 Cr. & M. 391 ; 4 Tyrw. 264.— EX., 
discussed. 

Howard v. Sheward (18,66) 36 L. J. C. P. 

42 ; L. E. 2 C. P. 148 ; 12 Jur. (N.s.) 

* 1015 ; 15 L. T. 183 ; 15 W. E. 45.— C.P., 
applied. 

Baldry r. Bates (1885) 52 L. T. 620 ; 1 Times 
L. E. 311. 

HUDDLESTON, B. — In Wood in v. Burford . . . 
a distinction is pointed out between the warranty 
given by a person intrusted to sell an article and 
that given by one merely intrusted to deliver it, 
and that in the latter case an express authority 
to warrant must be shown. ... In Xfoward v. 
Sheward it was expressly held that the agent 
or servant of a horse-dealer has an implied 
authority to bind his principal or master by a 
warranty, even though (unknown to the buyer) 
he has express orders not to warrant. — p. 621. _ 

Chandelor v. Lopus (1603) Cro. Jac. 4 ; 1 
Dyer. 75 a. — EX. CH. 

Not applied , Jones r. Bright (1829) ; 5 Bing. 
533, 545 ; 3 M. & P. 155 ; 7 L. J. (o.S.) C. P. 

213 ; 30 E. E. 728. — C.P. ; referred to, Smith r. 
Chadwick (18S4) 53 L. J. Ch. 873 ; 9 App. Cas. 
187, 195 ; 50 L. T. 697 ; 32 W. E. 687 ; 48 J. P. 
644. — H.L. (E.). And see vol. i. col. 1166. 

Bank of Scotland v. Watson (1813) 1 Dow, 
40; 14 E. E. 11 .— h.l. (sc.), eldon, 
l.c. and lord redesdale, referred to. 
Yorkshire Banking Co. r. Beatson (1880) 49 
L. J. C. P. 380 : 5 C. P. D. 109, 127 ; 42 L. T. 
455 ; 2S W. E. 879.— C. A. 

Smith v. Hughes (1871) 40 L. J. Q. B. 221 ; 
L. R. 6 Q. B. 597 ; 25 L. T. 329 ; 19 W. E. 
1059.— Q.B. 

Buie in , applied , Kirkpatrick v. Gowan (1875) 
Ir. E. 9 C. L. 521. — EX.; referred to, Pope v. 
Buenos Ayres New Gas Co. (1892) S Times L. E. 
753. — c.A. ; applied , Ewing and Lawson v. 
Hanbury & Co. (1900) 16 Times L. B. 140. — 
MATHEW, J. ; Gill r. M : Dowcll (1902) [1903] 2 
Ir. E. 463. — K.B.D. ; Scott r. Coulson (1903) 72 
L. J. Ch. 223 ; [1903] 1 Ch. 453, 455 ; 88 L. T. 
12 : 51 W. E. 394.— kekewich, J. : (affirmed, 
72 L. J. Ch. COO ; [1903] 2 Cli. 249 ; S 8 L. T. 
653.— C.A.). 

Towerson v. Aspatria Agricultural Co- 
operative Society, 25 L. T. 297. — EX. ; reversed, 
(1872) 27 L. T. 276.— EX. CH. 

Mody v. Gregson (1868) 38 L. J. Ex. 12 ; 
L. E. 4 Ex. 49 : 19 L. T. 458 : 17 W. E. 
176.— EX. CH. 

Bef erred to, Smith r. Baker (1878) 40 L. T. 
261, 262 .— GR^ve and lopes, JJ. ; Gorton v. 
Macintosh (18S2) 31 W. E. 232 — desman and 
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NORTH, jj. ; approved, Drummond v. Van Ingen 
(1S#7) 56 L' J. Q. B. 563 ; 12 App. Cas. 284 ; 57 

L. T. 1 ; 36 W. R. 20. — h.l. (e.) (see supra , 
col. 2971) ; referred to, Haines, Batchelor & Co. v. 
Firminger ft (1885) 2 Times L. B. 107. — GROVE. J, ; 
Sleigh r. Tyser <1900) 69 L. J. Q. B. 626; [1900] 
2 Q. B. 333, 333 ; S2 L. T. 304 ; 5 Com. Cas. 271. 
— BIGHAM, J. 

Mody v. Gregscgi. discussed. 

Wallis v. Russell [1902] 2 Ir. 11. 585.— c. A. 
fitzgibbon. l.j. — S ect. 15 [Sale of Goods Act. 
1893] enacts that in “ the case of a contract for 
sale t>y sample there is an implied condition — 
(a) that the buljy shall correspond with the 
sample in quality ; (h) that the buyer shall have 
a reasonable opportunity of comparing the rbulk 
with the sample ; and (e) that the floods shall be 
free from any defect, rendering them unmer- 
chantable which would not be apparent on 
reasonable examination of the sample.” This is 
the law laid down by Mod y v. Greg son, adopted 
and explained by the H. L. in Drummond v. Van 
Ingen. (supra). If Miss Donovan, finding that 
boiled crabs only were to be had, had taken a 
boiled crab as a sample to the plaintiff, and she 
had sent b^ck for “two crabs like that,” the 
defendant would have been responsible for the 
undisco verable defect under s. 15. How can his 
responsibility under s. 14 (1) be different when 
she bid him send her “ two nice fresh crabs for 
Irurtea-?” — p. 615. 

Parkinson v. Lee (1802) 2 East 314 ; 6 It. R. 
429. — K.B., discussed. 

Gardiner v. Gray (1815) 4 Gampb. 144 ; 16 
R. R. 70-1, applied. 

Jones r. Bright (1829) 5 Bing. 533, 545 ; 3 

M. & P. 155 ; 7 L. J. (o.S.) C. P. 213 ; 30 R. R. 
728.— C.P. 

Parkinson v. Lee. referred to. 

Budd r. Fairmaner (1831) 1 L. J. C. P. 16 ; 
8 Bing. 48 ; 1 M. & Scott 74 ; 5 Car. & P. 78. 
—C.P. 

Gardiner v. Gray, applied. 

Powell v. Horton (1836) 5 L. J. C. P. 204 ; 

2 Bing. Qjj.c.) 66S ; 2 Hodges 12 ; 3 Scott 110. 
—C.P. 

Parkinson v. Lee, considered and not applied. 
Gardiner v. Gray, applied. 

Shepherd v. Pybus (1842) 11 L. J. C. P. 101 ; 

3 Man. & G. 808 ; 4 Scott K. R. 434. — c.P. 

Parkinson v. Lee, referred, to. 

Enimerton r. Mathews (1862) 31 L. J. Ex. 
139 ; 7 H. & N. 586 ; 8 Jill*. (N.S.) 61 ; 5 L. T. 
681 ; 10 W. R. 346.— ex. 

Parkinson v. Lee, discussed. 

Gardiner v. Gray, approved and applied . 
Jones r. Just (186S) 37 L. J. Q. B. 89, 93 ; 
L. R. 3 Q. B. 197, 202 ; 9 B. & S. 141 ; 18 L. T. 
208 ; 16 W. R. 643 .— q.b. 

Gardiner v. Gray and Parkinson v. Lee, 

discussed. 

Mocly r. Gregson (1868) 38 L. J. Ex. 12^ 13 ; 
L. R. 4 Ex. 49,' 52 ; 19 L. T. 458 ; 17 W. R. 176. 
— EX. CH. 

Parkinson v. Lee, commented on. 

Gardiner v. Gray, explained and applied. 
Randall v. Newson (1877) 46 L. J. Q. B. 259 ; 2 
Q. B. D. 102 ; 36 L. T. 164 ; 25 W. R. 313.— C.A. 
bbett, j.a. (for the Court.) — It is sufficient 


to say of it [Parhhison v. Lee] that, either 
it does not determine the extent of a seller’s 
liability on the contract, or it has been over- 
ruled .... In Gardiner v. Gray the contract 
was for the purchase and sale of ‘ £ waste silk.” 
The silk was imported, and the bulk had not 
been seen either by the defendant, the seller, 
or the plaintiff, the buyer .... The decision, 
therefore, is that the commodity offered and 
delivered must answer the description of it and 
be saleable waste silk. The principle is tlint the 
commodity offered must answer the description 
of it in the contract. — p. 106. 

Parkinson v. Lee, applied. 

Smith v. Baker (1878) 40 L. T. 261. — GROVE 
and lopes, jj. ^ 

Parkinson v. Lee, referred to. 

Gardiner v. Gray, applied. 

Wallis v. Russell [1902] 2 Ir. R. 585, 619.— 
C.A. ASHBOURNE, L.C.. FITZGTBBON, WALKER 
and HOLMES, l.jj. (see post, col. 2986). 

Meyer v. Everth (1814) 4 Campb. 22 ; 
15 R. R. 722. — ELLENBOROUGH, C.J., 
referred to. 

Allan v. Lake (1852) 18 Q. B. 560.— Q.B. 

Parker v. Palmer (1821) 4 B. & Aid. 387 ; 
23 R. R. 313. — K.B., referred to. 

Syers r. Jonas (1848) 2 Ex. 111. — ex. ; Heil- 
blitt v. Hickson (1872) 41 L. J. C. P. 228. 23G ■; 
L. R. 7 C. P. 43S, 452 ; 27 L. T. 336 ; 20 W. R. 
1035.— C.P. 

Nichol v. Godts (1854) 23 L. J. Ex. 314 ; 10 
Ex. 191.— ex. 

Approved, Joslingr. Ivingsford (1863) 32 L.J. 
C. P. 94 ; 13 C. B. (x.s.) 447 ; 9 Jur. (N.S.) 947; 
7 L. T. 790 ; 11 W. R. 377. — c.P. ; discussed, 
Jones v. Just (1S68) 37 L.J. Q. B. 89, 94 ; L. R. 

3 Q. B. 197, 204 ; 9 B. & S. 141 ; 18 L. T. 208 ; 
16 W. R. 643.— Q.B. 

<■ 

Nichol v. Godts, considered. 

Mody v. Grcgson (186?) 38 L. J. Ex. 12 ; L. R. 

4 Ex. 49, 56 ; 19 L. T. 458 ; 17 W. R. 176.— 
EX. OH. 

willes, J. (for the ‘’’Court). — In Nichol v. 
Godts, where the sale was of foreign refined rape 
oil, warranted only equal to sample, and the jury 
found that the oil tendered was the same as the 
sample, but that it was not foreign refined rape oil, 
but a mixture of foreign rape oil and another oil, 
it was held by the Court that the sample must 
be considered as referring to quality only, and 
could not control the contract in respect of the 
essential character of the article to be delivered. 
— p. 15. 

Nichol v. Godts, discussed. 

Randall v. Ncwson (1877) 46 L. J. Q. B. 259 ; 
2 Q. B. D. 102, 108 ; 36 L. T. 161 ; 25 W. R. 
313,— C.A. 

Lorymer (or Lorimer) v. Smith (1822) 1 B. & 
C. I ; 2 D. i: R. 23 ; 1 L. J. (o.S.) Iv. B. 
7. — K.B., dictum disappeared. 

Hibblcwhite r. M ; Morine (LS39) 8 L. J. Ex. 
271 ; 5 M. & W. 462 ; 3 Jur. 509. — EX. See 
ante, col. 2933. 

Lorymer v. Smith, distinguished. 

Pettit Mitchell (1842) 12 L. J. C. P. 9, 13 ; 
4‘Man. & G. 819 ; 5 Scott (N. R.) 721 ; Car. & M. 
424 ; 6 Jur. 1016.— C.P. 
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Syers v. Jonas (1S4S) 2 Ex. 111. — ex.. 
referred to. 

Harnor r. Groves (1855) 24 L. J. C. P. 53 ; 15 

C. B. 667 ; 3 C. L. R. 406 : 3 W. E. 168.— CLP. : 
Azeniar v. Casella (1867) 36 L. J. C. P. 124 : 
L. E. 2 0. P. 431. — c.P. (affirmed, 36 L. J. 0. P. 
263 ; L. E. 2 0. P. 677 ; 16 L. T. 571 ; 15 W. R. 
098. — EX. CH.) ; Mahalen r. Dublin and Oliapel- 
izod Distillery Co. (1877) Ir. E. 11 0. L. S3 . — q.b. 
And, see vol i. col. 1037. 

Jones v. Bowden (1S13) 4 Taunt. 847; 14 
E. E. 6S3. — C.P., discussed. 

Curtis v. Peek (1864) 13 W. E. 230. — ex. 

Buchanan v. Parnshaw (17SS) 2 Term Ben. 
745.— K.B. 

Distinguished. Best r. Osborn (1825) 2 C. & P. 
74 ; E. & ift. 296. — BEST, C.J. ; referred to, Chap- 
man v. Gwyther (1866) 35 L. J. Q. B. 142 ; L. E. 
1 Q. B. 463, 466 ; 7 B. <fc S. 417 ; 14 L. T. 477 : 
14 W. E. 671.— Q.B. 

Chapman v. Gwyther, referred to. 

Moore r. Harris (1876) 1 App. Cas. 318 ; 45 

L. J. P. C. 55 ; 34 L. T. 519 ; 24 W. E. 8S7 ; 3 
Asp. M. C. 173. — P.C. 

SIB R. SMITH (for the Court). — Hone of the 
cases cited at the bar bear a close analogy to the 
present. The decisions relating to conditions 
common on the sales of horses, providing that j 
the liability on the warranty shall cease at a 
certain date, were referred to, in which it h&s 
been held that latent defects are within them 
(see Smart v. Hyde, post ; Chapman v. Gwyther'). 
— p. 329. ' | 

Chapman v. Gwyther, referred to. 

Gorton r. Macintosh (188*2) 31 W. B. 232. — 
DENMAN and NOBTH, JJ. (see posf). 

Latham v. Rutley (1S23) 2 B. & C. 20 ; 3 

D. <fc E. 211 ; 1 L. J. (O.S.) Iv. B. 225.— 
K.B., distinguished. 

Smart v. Hyde (1S41) 10 L. J. Ex. 479 ; S 

M. & W. 723 ; 1 D. (N.S.) oO. — ex. 

Smart v. Hyde, considered. 

M 4 Cance r. L. & N. W. Ry. (1861) 31 L. J. Ex. 
65 ; 7 H. & N. 477 ; 7 .Jur. (N.S.) 1304 ; 5 L. T. 
587 ; 10 W. E. 154. — EX. (affirmed, Ex. Ch., see 
ante , col. 2691) ; Moore v. Harris (supra). 

Bywater v. Richardson (1834) 3 L. J. I\. B. 
164 ; 1 A. & E. 508 ; 3 N. & M. 748.— K.B. 
Discussed, Humfrey r. Dale (1857) 26 L. J. 
Q. B. 137 ; 7 El. Sc Bl. 266 ; 3 Jur. (N.S.) 213.— 
Q.B. (affirmed, 27 L. J. Q. B. 390 ; El. Bl. 
& El. 1004 ; 5 Jur. (N.S.) 191 ; G W. E. S54.— 
ex. CH.) ; not applied, Gorton v. Macintosh (1882) 
31 W. R. 232.— DENMAN and NOBTH, JJ. 

Gorton v. Macintosh, reversed , W. H. (18S3) 
103. — C.A. BBETT, M.B., BINDLEY aild FRY, L.JJ. 

Bolden v. Brogden (183S) 2 M. Sc Bob. 113. 
— COLERIDGE, J., dissented from-. 

Coates v. Stephens (1838) 2 M. & Bob. 157. — 
pabke, b. ; Kiddell i\ Burnard (post).* 

Coates v. Stephens, approved and applied. 
Kiddell v. Burnard (1S42) 11 L. J. Ex. 268 ; 
9 M. & W. 668 ; 1 Car. & M. 291 ; 6 Jur. 327. 


Kiddell v. Burnard, dicta not applied. 
Holiday v. Morgan (185S) 28 L. J. Q. B. 9 ; 
1'El. & El. 1 ; 5 Jur. (N.S.) 69 ;. 7 W. E. 7.— Q.B. 


Elton v. Brogden (IS 15) 4 Cc*impb. 281. — 
ellenborough, c.J.. approved. 

Shillitoe v. Claridge (1S1G) 2 Chitt. 425 . — k.b. 

Margetson v. Wright (1831) 5 M. & P. 606. 
—C.P. See S. C. (1832) \ L. .Tj*C. B. 128 ; 
8 Bing. 454 ; 1 M. Sc Scott 622. — c.P.. not 
applied. 

Watson r. Denton (1835) 7 O. A: P. 85. — 
TINDAL, C.J. 

Dickinson v. Follett (1833) 1 M.& Bob. 299. 
— ALDERSOX, J., applied. 

Brown r. Elkington (1841) 10 L. J. Ex. 336 ; 
S M. & W. 132.— EX. 

Brown v. Elkington, discussed. 

Bailey /*. Forrest (1845) 2 C. Sc Iv. 131. — 
CBESSWELL, J. 

Lewis v. Peake (1816) 7 Taunt. 153 ; 2 
Marsh. 431 ; 17 E. E. 475. — c.P., not 
applied. 

Hammond r. Bussey (1887) 57 L. J. Q. B. 58 ; 
20 Q. B. D. 79,91.— C. A. ESHER, M.B., BOWEN ‘ 
and FRY, L.JJ. 

Fielder v. Starkin (1788) 1 TL Bl. 17 ; 2 

E. E. 700. — C.P. 

Approved hut not applied, Adam v. -Richards 
(1795) 2 H. Bl. 573 ; 3 R. E. 568. — c.P.: approved 
and applied , Pates) tall v. Tranter (1835} ,.4 L. J*. 
Iv. B. 162 ; 3 A. & E. 103 ; 4 X. Sc M. 649 : 1 
H. Sc W. 178. — k.b. ; discussed, .Foul ton v. Latti- 
more (1829) 9 B. & C. 259 ; 4 M. Sc By. 208 ; 7 
L. J. (O.S.) K. B. 225.— K.B. 

Poulton v. Lattimore, referred to. 

Dawson r. Collis (1851) 2(i L. J. C. P. 116 ; 10 
C. B. 523 ; 2 L. M. & P. 14. — C.P. (see post, 
col. 29S6). 

Poulton v. Lattimore and Adam v. Richards 
(1795) 2 H. Bl. 573 ; 3 E. E. 568.— C.P., 
discussed. 

Heilbutt v. Hickson (1872) 41 L. J. C. P. 22S ; 
L. E. 7 C. P. 438, 452 ; 27 L. T. 336 ; 20 VV. E. 
1035.— C.P. ; BRETT, J. dissenting. „ 

bovill, C.J. — In some cates, however, such as 
where the goods are utterly valueless, the dealing 
with them by the purchaser lias been held not to 
affect his right to reject and to refuse to pay 
anything for them, as in Poulton v. Lattimore , 
where the purchaser had s.iwn some and sold 
other parts of certain clover seed, which had been 
warranted as new growing seed, but the whole of 
which turned out to be totally unproductive and 
useless. In determining what is a. reasonable 
time for rejecting the goods, the conduct of the 
seller may be taken into consideration, as where 
by a subsequent misrepresentation he has induced 
the purchaser to prolong the trial. — Adam v. 
Richards. — p. 235. 

Heilbutt v. Hickson, explained and con- 
firmed. 

Grimoldby v. Wells (1875) 44 L. J. C. P. 203, 
20S ;*L. E. 10 0. P. 391, 395 : 32 L. T. 490 ;. 23 
W. E. 524.— C.P. See judgment of brett, j. 

Heilbutt v, Hickson, principle applied. 

Drummond <\ Yan Ingen (1887) 56 L. J. Q. B. 
563 ; 12 App. Gas. 2SJ, 299 ; 57 L. T. 1 ; 36 
W. E. 20.— H.L.<E.). 
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Head v. Tattersall (1871) 41 L. J. Ex. 4 ; 
L. R. 7 Ex. 7 ; 25 L. T. 081 ,• 20 W. K. 115. 

r — E X., principle apgrtied. 

Elphick x. Barnes (1880) 49 L. J. 0. P. G98 ; 
5 C. P. D. 321, 325 ; 29 W. R. 139 ; 14 J. P. 651. 
— denmaj^ J. [Benjamin on Sales, 2nd ed.. 
p. 483, approve^.]. 

Couston y. Chapman (1872) L. R.2 H. L. Sc. 
250, explained. 

Lucy v. Mouflet/ (1SG0) 29 L. J. Ex. 110 ; 5 
H. & N. 229. — EX., approved. 

Grimoldby *. Wells (1875) 44 L. J. C. P. 203 ; 
32 L. T. 490 ; L. R. 10 O. P. 391 ; 23 W. R. 524. 

COLERIDGE, C.J. — The decision in that case 
[ Const on v. Chapin an], so far as 1 understand it, 
appears to be perfectly right. . . . All that was 
meant by it was that there must be some •une- 
quivocal act by the purchaser to •'.how that lie 
does not take the goods, and that what was done 
by the purchaser in that case was very slight, and 
was not enough for that purpose. It is true 
that the head note in the report of that case 
would seem to show that it was the duty of the 
purchaser when the goods are not conformable to 
sample to place them in neutral custody, if the 
vendor does not acquiesce in their being at his 
risk and disposal, but that does not appear to 
have formed any part of the judgment, and what 
the learned lords must have meant by what they 
said was, that if the purchaser had done that, it 
would have been an unequivocal act of rejection 
of the geods by him. Then, in Lucy v. JfouJJct, 
both Martin and Bramwell. BB. expressly state 
that it is not necessary for the purchaser to send 
back the article which he has rejected. In that 
case there had been a sale of a quantity of cider, 
and the question was whether the using a larger 
quantity of it than was necessary for the mere 
purpose of tasting it had, under the circum- 
stances of that case, taken away the purchaser’s 
right to reject it. The Ot. of Ex. thought that 
it had not. — p. 206. 

Grimoldby v. Wells, distinguished and not 
applied . 

Perkins r. Bell (1892) 62 L. J. Q. B. 91 ; [1893] 
1 Q. B. 193 : 4 R. 212 ; 67 L. T. 792 ; 41 W. R. 
195.— C.A V LINDLEY, BOWEN and A. L. SMITH, 
L.JJ. 

Heyworth v. Hutchinson (1867) 36 L. J. 

Q. B. 270; L. R. 2 Q. B. 447.— Q.B., 
referred to. 

Green & Co. and Balfour, Williamson & Co., 
In re (1890) 63 L. T. 97, 99.— KAY, J. ; affirmed, 
63 L. T. 325.— c.A. cotton, fry and lopes, 
l.jj. [kay, J., approved of, Chitty on Contracts, 
8th ed., p. 425, 12th ed. p. 505. And see Benjamin 
on Sales, 4th ed., p. 936.] 

Street v. Blay (1831) 2 B. & Ad. 456 ; 36 

R. R. 626.— k.b. 

Applied , Gompertz v. Denton (1832) 2 L. J. 
Ex. 82 ; 1 Or. & M. 207 ; 3 Tyrw. 233 ; 1 D. P. 
C. 623. — ex. ; Allen *?. Camer.on (1833) 2 L. J. 
Ex. 263 ; 1 Cr. & M. 832 ; 3 Tyrw. 907 .— ex. ; 
referred to, Pateshall r. Tranter (1835) 4 L. J. 
K. B. 162 ; 3 A. & E. 103 ; 4 N. & M. 649 f 1 H. 
& W. 178. — K.B. ; explained, Mondel v. Steel 
(1841) 10 L. J. Ex. 426 ; 8 M. & W. 858 ; 1 D. 
(n.s.) 1. — ex. ; applied. Parsons x. Sexton (1847) 
16 L. J. C. P. 181 ; 4 C. B. 899 ; 11 Jur. 849.— 
C.P. ; referred to, Syers v. Jonas (1848) 2 Ex. 111. 
ex. ; explained and followed, Murray x. Mann 


(184S) 17 L. J. Ex. 256; 2 Ex. 538 ; 12 Jur. 
634.— EX. 

Street v. Blay, discussed. 

Dawson r. Collis (1851) 20 L. J. C. P. 116 ; 10 
C. B. 523, 531 ; 2 L. M. & P. 14.— C.P. 

JERVIS, c.J. — I am inclined to think that the 
correct principle to be derived from Street v. 
Blay is, that in the sale of a specific enumerated 
article, the buyer has no right to say that the 
article does not correspond with the description 
given, and, therefore, to repudiate the contract, 
the remedy in such cases is to bring an action 
on the warranty, or to get a reduction of 
damages. — p. 117. 

MAULS, j. — I think the principle applied in 
Street v. Blay ought to be extended, and that it 
is just and convenient to hold that /the proper 
remedy is that which the parties expressly pro- 
vide for, namely, an action on the warranty, ora 
reduction of damages, as in Allen v. Cameron 
(2 L. J. Ex. 263 ; 1 Cr. & M. 832), and in other 
cases. — p. 118. 

cress well, j. — Where there is a sale of an 
individual chattel, there the vendee can only 
defend himself altogether by a cross- action, as in 
Boulton v. Lattinwre (9 B. & C. 259, supra, 
col. 2984), or partly by a reduction of damages. I 
apprehend that the rule in Smith’s Leading 
Cases (vol. ii. p. 15) does not mean that Street v. 
Blay and Boulton v. Lattinwre., decided the 
tjiree points there mentioned, but only that these 
three points might be inferred from the decision. 
— p.llS. 

Street v. Blay, referred to. 

Bannerman r. White (1861) 31 L. J. C. P. 
2S; 10 C. B. (N.S.) 844; S Jur. (N.s.) 282; 
4 L. T. 740 ; 9 W. R. 784.— C.P. ; Kennedy 
v. Panama, New Zealand and Australian Royal 
Mail Co. (1867) 36 L. J. Q. B. 260, 203 ; L. R. 2 
Q. B. 580, 587 ; 8 B. & S. 571 ; 17 L. T. 62 ; 15 
W. R. 1039. — Q.B ; Ileilbutt r. Hickson (1S72) 
41 L. J. C. P, 228, 235 : L. R. 7 C. P. 43S, 451 ; 
27 L. T. 336 ; 20 W. R. 1035. — C.P. ; Loughnan 
v. Barry (1872) Ir. R. 6 fi. L. 437.— C.P. ; Green 
& Co. and Balfour, Williamson &; Co., In re (1890) 
63 L. T. 97. — KAY, J. (affirmed, 63 L. T. 325. — 
C.A.). And see 56 & 57 ¥ict. c. 71, s. 53. 

O’Kell v. Smith (1815) 1 Stark. 107 ; 18R.R. 

752. — BAY LEY, J. 

Applied, Jones x. Bright (1829) 5 Bing. 533 ; 
3M.&F. 155 ; 7 L. J. (o.S.) C. P. 213 ; 30 R. R. 
728.— C.P. ; referred to, Street v. Blay (1831) 2 
B. & Ad. 456 ; 36 II. R. 626. — K.B. ; Heilbutt r. 
Hickson (1872) 41 L. J. Q. B. 228 ; L. R. 7. 0. P. 
438, 452 ; 27 L. T. 336 ; 20 W. R. 1035.— C.P. 

O’Kell v. Smith, referred to. 

Wallis v . Russell [1902] 2 Ir. R. 585.— C.A. 
ASHBOURNE, L.C., FITZGIBBON, WALKER and 
HOLMES, L.JJ. 

FITZGIBBON, L.J.— In Gardiner v. Gray (4 
Campb. 144, ante, col. 2981), Laing v. Fidgeon 
(6 Tauut. 108, ante , col. 2970), Jones v. Bright 
{ante, cofc 2973), and. O' Kell v. Smith, the 
seller was held “ bound to furnish a commodity 
that will answer the purpose r for which it is 
sold.” The goods sold were “waste silk,” 
“ saddles,” “ copper for sheathing a ship,” and 
“copper pans,” yet no one suggested that it was 
material to particularise the purpose for which 
they were required further than by making it 
known to the seller. How can a purchase of 
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“ saddles ” to be ridden on, be “ a particular pur- 
pose,” if a purchase of crabs to be eaten is not ? 
— p. 619. 

Fisher v. Samuda (ISOS) 1 Campb. 190. — 

ELLENBOROUGrH, C.J. 

Not applied, Jones r. Bright (1829) 5 Binor. 
533, 547 ; 3 M. & P. 155 ; "7 L. J. (o.S.) C. P. 
213 { 30 B. B. 728, 734. — C.P. ; distinguished, 
Davis v. Hedges (1871) 40 L. J. Q. B. 276 ; L. B. 

6 Q. B. 6S7 ; 25 L. T. 155 : 20 W. B. 60.— Q.B. ; 
commented on, Bandall v. Newson (1877) 46 L. J. 
Q. B. 259 ; 2 Q. B. D. 102, 106 ; 36 L. T. 164 ; 
25 W. B. 313— C.A. 

Curtis v. Hannay (1800) 3 Esp. 82. — C.J., 
disapproved. 

Street e. Blay (1831) 2 B. & Ad. 456 ; 36 
B. B. 626.— K.B. 

tenterden, C.J. (for the Court). — Lord Eldon, 
in Curtis v. Hannay , is reported to have said, 
that he took it to be clear law, that if a person 
purchases a horse which is warranted sound, and 
it afterwards turns out that the horse was 
unsound at the time of the warranty, the buyer 
might, if he pleased, keep the horse and bring an 
action on the warranty, in which he would have 
a right to recover the difference between the 
value of a sound horse and one with such defects 
as existed at the time of the warranty ; or he 
might return the horse and bring an act-ion to 
recover the full money paid ; but in the latte^ 
case, the seller had a right to expect that the 
horse should be returned in the same state he was 
when sold, and not by any means diminished in 
value ; ” and he proceeds to say, that if it were 
in a worse state than it would have been if 
returned immediately after the discovery, the 
purchaser would have no defence to an action 
for the price of the article. It is to be implied 
that he would have a defence in case it were 
returned in the same state, and in a reasonable 
time after the discovery. This dictum has been 
adopted in Mr. Starkie’s ^excellent work on the 
Law of Evidence, Part IV., p. 645 ; and it is 
there *said that a vendee may, in such a case, 
rescind the contract altogether by returning the 
article and refuse to pay the price, or recover it 
back if paid. It is, however, extremely difficult, 
indeed impossible, to reconcile this doctrine with 
those cases in which it has been held, that where 
the property in the specific chattel has passed to 
the vendee, and the price has been paid, he has 
no right, upon the breach of the warranty, to j 
return the article and revest the property in the 
vendor, and recover the price as money paid on 
a consideration which has failed, but must sue 
upon the warranty, unless there has been a con- 
dition in the contract authorising the return, or 
the vendor has received back the chattel, and 
has thereby consented to rescind the contract, or 
has been guilty of a fraud, which destroys the 
contract altogether. — p. 461. 

Curtis v. Hannay, disapproved. 

Headv. Tattersall (1871) 41 L. J. Ex. 4 ; L. B. 7 
Ex. 7, 10 ; 25 L. T. 631 ; 20 W. B. 113t — EX. 

Hopkins v. Logan (1839) 8 L. J. Ex. 218 ; 
5 M. & W.*241 ; 7 D. P. 0. 360.— EX. ; and 
Roscorla v. Thomas (1842) 11 L. J. Q. B. 
214 ; 3 Ql, B. 234 ; 2 GL & D. 508 ; 6 Jur. 
929. — Q.B., referred to. 

Elderton v. Emmens (1848) 17 L. J. C. P. 317 ; 
6 C. B. 160, 174 ; 12 Jur. 728.— EX. CH. 


Roscorla v. Thomas, distinguished. 

Tanner v. Moore (1846) 15 L. J. Q. B. 391 ; 9 
Q. B. 1 ; 11 Jur. 11. — Q.B. 

Hands v. Burton (180S) 9 East 349 .— k.b., 

applied. 

Saxty r. Wilkin (1843) 12 L. J. E£. 381 ; 11 
M. & W. 622 ; 1 D. &c L. 281 : 7 Jur. 704.— EX. 

Reg. v. Henson (1824) Dears. C. C. 24. — 
C.C. R., distinguished. 

Hill v. Balls (1357) 27 L. Jl Ex. 45 ; 2H.&.\ T . 
299 ; 3 Jur. (x.S.) 572 ; 5 W. B. 740. — EX. 

Reg. v. Henson, referred to. 

Ward r. Hobbs (1877) 2 Q. B. D. 331 ; 46 L. J. 
Q. B. 473 ; 36 L. T. 511 ; 25 W. B. 585. — Q.B.D. ; 
reversed, C.A. and H.L. (see ante, col. 2977). 

mel lor, J. (for self and lush, J.). — It is an 
indictable offence at common law to bring a 
glanilered horse into a public place to the danger 
of infecting the people there. — p. 334. 

Hill v. Balls (1857) 27 L. J. Ex. 45 ; 2 H.& 
N. 299 ; 3 Jur. (X.S.) 592 ; 5 W. B. 740. 
— EX., distinguished and not applied. 

Mullett r. 'Mason (1866) 35 L. J. O. P. 299, 
301 ; L. B. 1 O. P. 559. 563 ; 1 H. & B. 779 ; 12 
Jur. (sr.s.) 547 ; 14 L. T. 5 58 ; 14 W. B. 898.— 
C,P. ; Teuton v. Murdock (1870) 22 "*L. T. 371 : 
IS W. B. 382.— c.P. 

Hill v. Balls, distinguished. 

Mullett v. Mason, followed. 

Smith r. Green (1875) 1 O. P. D. 92-; 715 L. J.* 
C. P. 28, 30 ; 33 L. T. 572 ; 24 W. B. 142.— c.P. 

brett, J. — In Hill v. Balls , which was the 
case of a sale of a glandered horse by auction at 
a repository, it seems to have been considered 
that the infecting of other horses was not to be 
taken to be the natural consequence of the saie 
of a diseased animal, so as to bring the case 
within the rule we are dealing with. That case 
was decided upon a demurrer to declaration 
which contained no allegation of either false 
representation or warranty. — p. 96. 

Smith v. Green, applied. ■ 

Bandall i\ Newson (1877) 46 L. J. Q. B. 259 ; 2 
Q. B. D. 102, 111 ; 36 L. T. 164 ; 25 W.B. 313.— o.A. 

Price v. Morgan (1836) 6 L. J. Ex. IS ; 2 
M. & W. 53. — EX., applied. 

Smith v. Brown (1836), 6 L. J. Ex. 216 ; 
2 M. & W. 851 ; 5 D. P. C. 736 .— ex., not 
applied. 

Alien v. Pink (1838) 7 L. J. Ex. 206 ; 4 M. & 
W. 140 ; 1H.&H. 207.— EX. 

Green v. Greenbank (1816) 2 Marsh. 485 ; 17 
B. B. 529. — C.P., applied . 

Alton r. Midland By. (1865) 34 L. J. 0. P. 292 ; 
19 C. B. (N.s.) 213 ; 11 Jur. (N.S.) 672 ; 12 L. T. 
703 ; 13 W. B. 918.— C.P. 

erle, C.J. — That was an action for a deceitful 
warranty of a horse, and a plea of infancy was 
upheld, because the substantial ground of action 
was contract, and the plaintiff could not, by 
declaring in tort, * render a person liable who 
would not have been liable on his promise. — 
p. 29£. 

Bridge v. Wain (1S16) 1 Stark. 504 ; 18 B. B 
815. — C.J. and K.B., referred to. 

Elbinger Actien Gesellsciiaft v. Armstrong 
(1874) 43 L. J. Q. B. 211 ; L. B. 9 Q. B. 473, 
476 ; 30 L. T. S71 : 23 W. B. 127.— Q.B. 

BLACK BURST, *j. (for the Court).— In Bridge v. 
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IVaiti, where the contract was to supply scarlet 
cuttings in China, and the articles supplied were 
not scarlet cuttings, Lord Ellenhorough ruled 
that the plaintiffs were entitled to the value of 
scarlet cuttings in China. — p. 213. 

Bridg^e v. "'ijVain (supra"), referred to. 

Hinde r. Liddell (1875) L.‘ R. 10 Q. P». 205, 
209 ; 44 L. J. Q. B. 105 ; 32 L. T. 449 ; 28 W.R. 
650. — Q.B. 

Randall v. RopSr (or Raper) (1858) 27 L. J. 
Q. B. 266 ; El. Bl. & E1.S4 ; 4 Jur. (N.S.) 
662; 6 W. It. 445.— Q.B. ; WIGHTMAN 
doubting ; referred to. 

Mullett v. Mason (1860) 35 L. J. C. P. 299, 
301 : L. R. 1 C. r. 559 ; 1 H. & E. 779 : 12 Jur. 
(N.S.) 547 ; 14 L. T. 558 ; 14 W. R. 898.— CLP. 

Randall v. Raper, explained, n 

Smith v. Green (1875) 1 C. P. D. 92 ; 45 L. J. 
C. P. 28, 80 ; 33 L. T. 572 ; 24 W. R. 142.— C.P. 

COLERIDGE, C.J. — There was no fraud there 
[. Randall v. Raper"] ; but the defendant sold 
seed which turned out to be of a kind different 
from that which he warranted it to be, and the 
plaintiff having sown it and a wrong crop having 
come up, he was held entitled to recover the 
difference ip value of the crop as it was and as 
it ought to have been. — p. 94. 

Randall v. Raper, referred to. 

English and Scottish Trust Co. v. Flatau 
(1887) §6 VV. R. 238.— A. L. SMITH and CHARLES, 
JJ. And see “ Damages,” vol. i. col. S16. 

Ashworth v. Wells (1S9S) 14 Times L. R. 170. 
— DAY and LAWRANCE, JJ. ; affirmed with a 
variation , 14 Times L. R. 227. — C.A. 


5. Performance of Contract. 

Startup v. Macdonald (1S43) 12 L. J. Ex. 
477 ; 6 Man. & G. 593 : 7 Scott (N. R.) 
269 ; 64 R. R. 810, n.— EX. ch. ; DENMAN, 
C.J. dissenting ; referred to. 

Coddington v. Paleologo (1867) 36 L. J. Ex.73 ; 
L. R. 2 Ex. 193, 197; 15 L. T. 581; 15 W. R. 
961. — martin and bramwell, bb. dissenting. 

Coddington v. Paleologo, discussed and 
applied. 

Corcoran v. Proser (1873) 22 W. R. 222. — 

EX. CH. (IR.). 

Pordage v. Cole (166 9) 1 Wins. Saund. 319, 1. 

Applied , Lloyd v. Lloyd (1837) 2 Mvl. & Cr. 
192, 204 : 5 L. J. Ch. 191 ; 6 L. J. Ch. 135.— 
L.C. and v.-c. ; referred to , Elderton v. Emmens 
(1848) 17 L. J. C. P. 307, 309 ; 6 C. B. 160, 175 ; 
12 Jur. 728. — ex. ch. ; approved, Marsden v. 
Moore (1859) 28 L. J. Ex. 288 ; 4 H. & N. 500. 
— EX. ; explained , Hoare v. Rennie (1859) 29 
L. J. Ex. 73 ; 5 H. & N. 19 ; 8 W. R. 80.— EX. 

Pordage v. Cole, referred to. 

Churchward v. Reg. (1865) L. R. 1 Q. B. 173, 
195 ; 14 L. T. 57. — Q.B. : Paynter v. James 
(1867) L. R. 2 C. 1\ 348, 375 ; 15 L. T. 660 ; 15 
W. R. 493.— C.P. (affirmed, (1868) 18 L. ^449 ; 
16 W. R. 768. — EX. CH.) ; Button v. Thompson 
(1869) 38 L. J. C. P. 225, 229 ; L. R. 4 C. P. 330, 
343 ; 20 L. T. 568; 17 W. R. 1069.— C.P. (brett, j. 
dissenting) ; Bradford v. Williams (1872) 41 L. J. 
Ex. 164, 165 ; L. R. 7 Ex. 259, 261 ; 26 L. T. 641 ; 
20 W. It. 782. — EX. ; Robinson ivMollett (1875) 


44 L. J. C. P. 362, 369 ; L. R. 7 H. L. 802, 814 ; 
33 L. T. 544.— h.l. (e.), w T ith the judges ; Bettini 
v. Gye (1876) 45 L. J. Q. B. 209 ; 1 Q. B. D. 183, 
1S7 ; 34 L. T. 246 ; 24 W. R. 551.— Q.B.D. . 
Pordage v. Cole, followed. 

Simpson r. Crippin (1S72) 42 L. J. Q. B. 28 ; 
L. R. 8 Q. B. 14, 17 (post, col. 2991). 

Pordage v. Cole, distinguished. 

Honck v. Muller (1881) 7 Q. B. D. 92 ; 50 
L. J. Q. B. 529 ; 45 L. T. 202 ; 29 W. R. 830.— 
C.A. ; brett, L.J. dissenting. 

bramwell, L.J. — Pordage v. Cole has abso- 
lutely nothing to do with the case. That was 
an action on a specialty. This is not.— p. 100. 
Pordage v. Cole, referred to. 

Mersey Steel and Iron Co. v. Nayler (1884) 9 
App. Cas. 434 ; 53 L. J. Q. B. 497 : 5*. L. T. 637; 
32 W. R. 989.— H.L. (E.). 

LORD BLACKBURN.— The rule of law, as I 
always understood it, is that where there is a 
contract in which there are two parties, each 
side having to do something (it is so laid down 
in the notes to Pordage v. Cole [1 Wms. Saund. 
548, ed. 1871]), if you see that the failure to 
perform one part of it goes to the root of the 
contract, goes to the foundation of the whole, it 
is a good defence to say, “I am not going on to 
perform my part of it when that which is the 
root of the whole and the substantial considera- 
tion for my performance is defeated by your 
n*isconduct.” — p. 443. 

Pordage v. Cole, referred, to. 

Ebbw Vale Steel, Iron and Coal Co. v. Blaina 
Iron and Tinplate Co. (1901) 6 Com. Cas. 33. — 
C.A. 

collins, l.j. — Ever since the date of Pordage 
v. Cole it has been the common contention that 
a single breach in a contract for delivery of goods 
in instalments precludes the party in default from 
insisting upon further performance by the other 
party. The object of this clause is to declare 
that what was contended in former cases- is 
intended in this. — p. 36. 

Boone (or Bone) v.-Eyre (1777) 2 W. Bl. 
1312 ; 1 H. Bl. 273, n ; 2 R. R. 768.— C.P. 
Discussed , St. Albans (Duke) v. Shore (1789) 

1 H. Bl. 270. — C.P. ; Gllizebrook v. Woodrow 
(1799) 8 Term Rep. 366 ; 4 R. R. 700. — K.B. ; 
applied , Fothergill v. Walton (1818) 8 Taunt. 
576, 583 ; 2 Moore 630 ; 20 R. R. 567. — C.P. ; 
Franklin v. Miller (1836) 4 A. & E. 599, 605.— 
K.B. ; Lloyd v. Lloyd (1837) 2 Myl. & Cr. 192, 
204 ; 6 L. J . Ch. 135. — L.C. ; not applied. Chanter 
v . Leese (1840) 9 L. J. Ex. 327 ; 4 M. & W. 
698. — EX. CH. ; explained , Hoare v. Rennie 
(1859) 29 L. J. Ex. 73 ; 5 H. & N. 19 ; 8 
W. R. 80. — EX. ; referred to, MacAndrew v. 
Chappie (1866) 35 L. J. C. P. 281, 284 ; L. R. 1 
C. P. 643, 648 ; 12 Jur. (N.S.) 567 ; 14 L. T. 
556 ; 14 W. R. 891. — C.P. ; doctrine not applied , 
Witson v. Finch-Hatton (1877) 46 L. J. Ex. 
489 ; 2 Ex. D. 336, 345 ; 36 L. T. 473 ; 25 W. R. 
537.— ex. D. ; Bastin v. Bidwell (1881) 18 Ch. D. 
238, 2 45 ; -44 L. T. 742. — KAY, J. ; referred to , 
Tnman Steamship Co. v. Bischoff (1882) 52 L. J. 

Q. B. 169 ; 7 App. Cas. 670, 673 ; 47 L. T. 581 ; 

31 W. R. 141 ; 5 Asp. M. C. 6.— H.L. (E.). 

Boone v. Eyre, applied. 

Society Generate de Paris 'JMilders (1883) 

49 L. T. 55. 

field, J. — Tf the breach on the part of the 
plaintiff has caused him damage he must sue for 
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it on his contract in a separate action, and not 
set up the performance of the contract by the 
plaintiff as a condition precedent to the per- 
formance of his part of the contract, as was 
held in the old case of Boone v. Eyre. — p. 59. 

Withers v. Reynolds (1831) 1 L. J. K. B. 
30 ; 2 B. & Ad. S82. — K.B. 

Not applied. Clarke r. Burn (IS 88) 14 L. T. 
439. — EX. : upheld, Jonassohn r. Young (1863) 
32 L. J. Q. B. 385 ; 4 B. & S. 296 ; 11 W. tt. 902. 
— Q.B. ; approved , Bradford r. Williams (1872) 
41 L. J. Ex. 164 ; L. R. 7 Ex. 259, 201 : 20 L. T. 
641 ; 20 W. R. 782 . — ex. ; followed , Chalmers, 
Ex parte, Edwards, In re (1872) 42 L. J. Bk. 
2, 4 ; 21 W. R. 138 . — bacon, C.J. (affirmed, 
(1873) 42 L. J. Bk. 37 ; L. 11. 8 Ch. 289 ; 28 
L. T. 325*; 21 W. R. 349.— C.A. SELBORNE, L.C., 
JAIMES and MELLISH, L.JJ. ; di sensed and 
applied , Corcoran v. Proser (IS 73) 22 W. R. 222. 
— EX. CH. (iR.) ; approved , Freeth v. Burr (1874) 
43 L. J. C. P. 91, 93 ; L. R. 9 C. P. 208, 214.— 
C.P. ( see pmst, col. 2992) ; followed , Bloomer r. 
Bernstein (1874) 43 L. J.‘ C. P. 375 ; L. R. 9 
C. P. 588 ; 31 L. T. 306 ; 23 W. R. 238.— C.P. 

Withers v. Reynolds, discussed. 

Mersey Steel and Iron Co. r. Naylor (1882) 51 
L. J. Q. B. 576 ; 9 Q. B. D. 648, 658 ; 47 L. T. 
369 ; 31 W. R. 83. — C.A. (affirmed, post). 

Withers v. Reynolds, approved hit hot 
applied. 

Mersey Steel and Iron Co. r. Naylor (1SS4) 53 
L. J. Q. B. 497 ; 9 App. Cas. 434, 442.— H.L. (E.). 
See post, col. 2993. 

Withers v. Reynolds, referred to. 

Cornwall r. Henson (1900) 69 L. J. Ch. 581, 
585; [1900] 2 Ch. 298. — C.A. See post, col. 2995. 

Withers v. Reynolds, applied. 

Rhymney Ry. v. Brecon and Merthyr Tydfil 
Junction Ry. (1900) 69,L. J. Ch. 813 ; 83 L. T. 
Ill ; 49 W. R. 116.— C.A. ALVERSTOXE, m.e., 
RIGBY and COLLINS, L-JJ. 

Hoare v. Rennie (1859) 29 L. J. Ex. 73 ; 5 
H. & N. 19 ; 8YV. R. 80. — EX., considered. 

Jonassohn r. Young (1863) 32 L. J. Q. B. 385 : 
4 B. & S. 296 ; 11 W. R. 962.— Q.B. 

Hoare v. Rennie, applied . 

Bradford v. Williams (1872) 41 L. J. Ex. 164, 
165 : L. R. 7 Ex. 259, 261 ; 26 L. T. 641 ; 20 
W. R. 782.— EX. 

Hoare v. Rennie, questioned . 

Jonassohn v. Young, referred to. 

Simpson r. Crippin (1872) 42 L. J. Q. B. 28 ; 
Ii. R. 8 Q. B. 14 ; 27 h. T. *46 ; 21 W. R. 141. 

BLACKBURN, J. — The contract in the present 
case is not exactly the same as in Iloare. v. 
Bennie. I gather from the L. J. R. that the 
reasons given by Pollock, C.B., and Watson, B., 
were not very satisfactory to Channcll, B. It is 
difficult to discover what was the principle of 
the decision (p. 32). Hoare v. Bennie was 
much observed upon in Jonassohn v. Young. 
I cannot say that it was overruled, because 
this Court (the Q. B.) assumed that time was 
of the essence <*f the contract. It is difficult to 
see how they coultl have done so, and I do not 
think that I am hound by their decision in 
Hoare v. Bennie. If we have misunderstood 
Hoare v. Bennie, our judgment maybe corrected 


by a Court of Error.— p. 33. mellor and 
lush, jj. concurred. 

Jonassohn v. Young, discussed and applied. 

Corcoran r. Proser (1873) 22 W. R. 222. — 
EX. CH. (IR.). n 

Hoare v. Rennie (supra), explained. 

Jonassohn v. Young, referred to. 

Freeth r. Burr (1874) 43 ,L. J. C. P. 91 : L. R 
9 C. P. 208, 214 ; 29 L. T. 773 ; 22 W. R. 370.— 

C.P. 

Coleridge, C.J. — The Ct- of Ex. thought that 
in Hoare v. Bennie where time was of the essence 
of the contract, and where by the non-delivery of 
part ot‘ the goods the whole"*object of the con- 
tract had been frustrated, such non-performance 
amounted a rescission of the contract, and 
set the other party to it free. And that case 
was so put by the great authority of Crompton, J. 
in the subsequent case of Jonassohn v. Young, 
where he says it is to be supported on the 
ground that the breach frustrated the whole 
contract. Then in Withers v. Beynolds {supra, 
col. 2991), where the action was for non-delivery 
of hay, a non-payment was held to put an end 
to the contract, because, as was sjjid by Patte- 
son, J., such non-payment was, under the 
circumstances of that case, an intimation that 
the purchaser did not intend to complete the 
contract, and on that ground the case was 
upheld bvWightman, J. in Jonassohn Young. 
— p. 93. * 

Jonassohn v. Young, discussed. 

Reuter v. Sala (1879) 48 L. J. C. P 492 ; 4 
C. P. D. 239, 253 ; 40 L. T. 476 ; 27 W. R. 631. 
— C.A. See judgment of brett, l.j., dissenting. 

Hoare v. Rennie (supra), aj?p roved and 
applied. 

Honck v. Muller (1881) 7 Q. B. D. 92 ; 50 
L. J. Q. B. 529 ; 45 L. T. 202 ; 29 W. R. S30.— 
C.A. 

beam well, l.j. — Hoare v. Bennie is in point. 
The same thing was decided a few days ago in 
Englchart v. Bosanquet [unreported]. It was 
there held that on a sale of 2,000 tons of sugar 
to come in two ships when the first snip was not 
equal to contract, the buyer was not bound to 
take the other. But it is said that Hoare v. 
Rennie has been overruled by Simpson v. Crippin 
(42 L. J. Q- B. 28 ; L. R. 8 Q. B. 14 ; see post, 
col. 2993). That is not so. That decision was 
quite right. The case was distinguishable from 
Hoare v. Bennie, for the contract had been part 
performed and could not therefore be undone. 
One may express a respectful agreement with 
what the learned judges said in Simpson v. 
Crippin, viz., that they did not understand 
Hoare v. Bennie.— p. 100. 

baggallay, l.j.— If, then, the decision in 
Simpson v. Crippin is to be considered as con- 
flicting with that in Hoare v. Bennie , and I 
think it was so considered by the judges who 
decided it, I am bound to say that I adopt the 
principles enunciated in the latter case as being 
more in accordance with reason and justice than 
those upon which the former was expressed to 
be decided. . , . I may mention that in Brad- 
ford v. Williams (41 L. J. Ex. 164 ; L. It. 7 Ex. 

> 259 ; see post^ col. 2993), which was decided in 
the early part of the same year as Simpso?i v. 
Crippin , Hoare, v. Bennie was quoted and recog- 
nised, and the principles upon which it was 

95 
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decided adopted. Bradford v. Williams was 
mentioned in argument in Simpson v. Cripjjin, 
but was not noticed in any of the judgments. — 
p. 102. 

brett, £.j., who dissented, said : — In my 
opinion Hoare f . Rennie was wrongly decided, 
and I prefer Simpson y. Crip pin . — p. 105. 

Hoare v. Rennie, discussed. 

Mersey Steel and Iron Go. v. Naylor (1882) 51 
L. J. Q. B. 576 : 9 Q. B. D. 618, 60S : 17 L. T. 
369 ; 31 W. R. S3.— C.A. ; and (18S1) 53 L. J. 
Q. B. 197 ; 9 App. Gas. 131, 111. — H.L. (E.) (see 
post, col. 2991) ; Cornwall v. Henson (1000) 69 
L. J. Ch. 581, 5 So r [1900] 2 Oh. 29S, 303.— C.A. 
See post, col. 2995. 

r 

Bradford v. Williams (IS 72) *1-1 L. J. Ex. 
161 ; L. R. 7 Ex. 259 ; 26 L. T. 611 ; 20 
W. R. 7S2. — EX., referred to. 

Hudson *. Hill (1871) 13 L. J. C. P. 273, 281 ; 
30 L. T. 555. — C.P. ; Honck v. Muller (1881) 7 
Q. B. D. 92, 102 ; 50 L. J. Q. B. 529.— C.A. See 
supra , col. 2992. 

Simpson v. Crippin (1872) 12 L. J. Q. B. 28 ; 
L. R. 8 Q. B. 11 ; 27 L. T. 510 ; 21 W. R. 
141.— Q.B. 

Applied, Corcoran v. Proser (1873) 22 W. R. 
222. — EX. CH. (IR.) ; distinguished , Reuter v. 
Sala (1S79) 18 L. J. G. P. 192 ; 1 C. P. D. 239, 
246 ; 10- L. T. 476 ; 27 W. R. 631 C.A. 
(brett, l.j. dissenting) ; considered , Honck v. 
Muller (18S1) 7 Q. B. D. 92, 100 ; 50 L. J. Q. B. 
529. — C.A. (see supra , col. 2992) ; referred to, 
Mersey Steel and Iron Co. v. Naylor (1882) 51 
L. J. Q. B. 576 ; 9 Q. B. D. 618, 658 ; 17 L. T. 
369 ; 31 W. R. S3. — C.A. (affirmed, H.L. (E.), 
post ) ; Cornwall v. Henson (1900) 69 L. J. Ch. 
581; [1900] 2 Ch. 298, 303.— C.A. See post, 
col. 2995. 

Freeth. y. Burr (1874) 43 L. J. C. P. 91 ; 
L. R. 9 C. P. 208 ; 29 L. T. 773 ; 22 
W. R. 370. — C.P., referred to. 

Morgan v. Bain (1871) L. R. 10 C. P. 15, 23 ; 
14 L. J. C. P. 47 ; 31 L. T. 616 ; 23 W. R. 239. 
—C.P. 

* 

Freeth v. Burr, approved. 

Mersey Steel and Iron Co. v. Naylor (1882) 
51 L. J. Q. B. 576 ; 9 Q. B. E. 648 ; 47 L. T. 
669 ; 31 W. R. 80. — C.A. (affirmed, p>os£). 

Freeth v. Burr, approved. 

Mersey Steel and Iron Co. v. Naylor (1884) 
9 App. Cas. 434 ; 53 L. J. Q. B. 497 ; 51 L. T. 
637 ; 32 W. R. 989.— H.L. (e.). 

selborhe, L.C.— I am content to take the 
rule as stated by Lord Coleridge in Freeth y. 
Burr, which is in substance, as I understand it, 
that you must look at the actual circumstances 
of the case in order to see whether the one party 
to the contract is relieved from its future per- 
formance by the conduct of the other ; you 
must examine what that conduct is, so as to see 
whether it amounts to a renunciation, to an 
absolute refusal to perform the contract, such as 
would amount to a rescission if he had* the 
power to rescind, and whether the other party- 
may accept it as a reason for not performing his 
part. — p. 438. 

LORD BLACKBURN-.— I myself have no doubt 
that Withers v. Reynolds [1 L. J. K. B. 30 ; 2 
B. & Ad. 882 (supra, col. 2991)] correctly lays 
down the law to this extent, that where there is 


a contract which is to be performed in future, 
if one of the parties has said to the other in 
effect, “ If you go on and perforin your side of 
the contract 1 will not perform mine” (in 
Withers v. Reynolds it was, “You may bring 
your straw, but I will not pay you upon delivery 
as under the contract I ought to do. I will 
always keep one bundle of straw in hand so as to 
have a check upon you,”), that in effect amounts 
to saying, “I will not perform the contract.” 
In that case the other party may say, “You have 
given me distinct notice that you wilJ not per- 
form the contract. I will not wait until you 
have broken it, but I will treat you as having 
put an end to the contract, and if necessary I 
will sue you for damages, but at all events I 
will not go on with the contract.” That was 
settled in Huckster v . Be la Tour [22 L. J. Q. B. 
455 ; 2 El. &: Bl. 678 ; see “CONTRACT,” vol. i., 
col. 670], in the Q. B., and has never been 
doubted since ; because there is a breach of the 
contract although the time indicated in the con- 
tract has not arrived. That is the law as laid 
down in Withers v. Reynolds. In Freeth v. 
Burr it was also so laid down. — p. 442. 

lord BRAsrwELL. — I cannot tell why Honck 
v. Muller (post) and Hoare v. Rennie (supra, 
col. 2991) should be brought forward upon this 
occasion. I do not think I said in Honck v. 
Muller what Sir G. Jessel [9 Q. B. D. 658] sup- 
pled me to have said, namely, that “in no case 
where the contract has been part performed could 
one party rely on the refusal of the other to go on.” 
If I did say so I recall it, because I do not think 
so ; it depends on the nature of the contract and 
the circumstances of the case. What I was busy 
upon in that case was in showing that there had 
been no performance at all there, and that in 
truth what the plaintiff was seeking to do was 
to make the defendant accept the performance 
of something entirely different from what had 
been agreed upon, and I think in that opinioQ I 
was right. But what Tias that to do with this 
case ? Suppose I was wrong, what then ? Sup- 
pose Honck v. Muller vras wrongly decided, how 
does it bear upon this case ? Not in the least. 
Nor, indeed, does Hoare Rennie, which, in 
my opinion, was decided upon the considerations 
which I have mentioned and which I think 
should be supported.— p. 446. 

Honck v. Muller (1881) 50 L. J. Q. B. 529 ; 
7 Q. B. D. 92 ; 45 L. T. 202 ; 29 W. R. 
830.— C .A. BRAMWELL and BAG-GALLAY, 
L.JJ. ; BRETT, L;J. dissenting, referred to. 
Societe Generate de Paris v. Milders (1883) 
49 L. T. 55, 59.— FIELD, J. 

Honck v. Muller, commented on. 

Mersey Steel and Iron Go. v. Naylor (1882) 
51 L. J. Q. B. 576 ; 9 Q. B. I). 648, 657 ; 47 L. T. 
669 ; 31 W. R. 80.— C.A. ; and (1884) 53 L. J. Q. B. 
497 ; 9 App. Cas. 434, 444. — H.L. (e.). See supra. 

HoncE v. Muller, referred to. 

Cornwall c. Henson (1900) 69 L. J. Ch. 581, 
585 ; [1900] 2 Ch. 298.— C.A. See post, col. 2995. 

Franklin v. Miller (1 836) 4 A. & E. 599. — K.B* 
Applied , Corcoran i\ Proser (QS73) 22 W. R. 
222. — ex. CH. (IR.) ; referred to, Ellis r. Pond 
(1897) 67 L. J. Q. B. 345 ; [1898] 1 Q. B. 426, 
450 ; 7S L. T. 125. — C.A. ; Cornwall v. Henson. 
[1900] 2 Ch. 298 (post, col. 2995). 
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Weaver v. Sessions (1815) 6 Taunt. 154 ; 1 
Marsh, 505. — c.p. ; and Ehrensperger v. j 
Anderson (1848) 18 L. J. Ex. 132 ; 3 Ex. 
148. — EX., applied. 

Concoran v. Proser (supra, col. 2994). 

Lovatt v. Hamilton (1839) 5 M. & W. 639, 
644. — EX., applied. 

Johnson v. Macdonald (1S42) 12 L. J. Ex. 99 ; 
9 M. & W. GOO ; G Jur. 264. — EX. 

Mersey Steel and Iron Co. v. Hay lor (1884) 
53 L. J. Q. B. 497 ; 9 App. Cas. 434 ; 51 
L. T. 637 ; 32 W. R. 989.— H.L. (e.). 

Referred to, Societe Generate de Paris v. Milders 
(1883) 49 L. T. 55, 58— FIELD, J. ; applied , 
Eberle’s hotels and Restaurant Co. v. Jonas 
(1887) 56 L. J. Q. B. 278 ; 18 Q. B. D. 459, 467 ; 
35 W. R. 467. — c.A. : discussed, Pratt i\ Inman 
(1889) 59 L. J. Oh. 274 ; 43 Oh. D. 175, 182 ; 61 
L. T. 760; 38 W. R. 200.— CHITTY, j. ; Dickinson 
•v. Eanshaw (1892) 8 Times L. R. 271. — C.A. 

Mersey Steel and Iron Co. v. Naylor. 

Referred to on question of set-off ^ Sovereign Life 
Assurance Co. v. Dodd (1892) 61 L. J. Q. B. 364 ; 
[1892] 1 Q. B. 405, 411 ; 66 L. T. 614 ; 40 W.R. 
443. — CHARLES, J. (affirmed C.A. See “COM- 
PANY, vol. i., col. 608) ; applied, Christie v. 
Taunton (1893) 62 L. J. Ch. 385 ; [1893] 2 Ch. 
175, 184 ; 3 R. 404 ; 68 L. T. 638 ; 41 W. X. 
475 . — Stirling, j. ; discussed , Hett Maylor & 
Co., In re (1894) 10 Times L. R. 412 . — chitty, 
J. ; not applied, AuriferousProperties, Ltd. (No. 2) 
(1898) 67 L. J. Ch. 574, 575 ; [1898] 2 Ch. 42S ; 
79 L. T. 71 ; 47 W. R. 75 ; 5 Manson 260.— 
WRIGHT, J. ; referred to, Daintrey, In re, Mant, 
Ex parte (1899) 69 L. J. Q. B. 207 ; [1900] 1 
Q. B. 546 ; 82 L. T. 239 ; 7 Manson 107.— C.A. 

Mersey Steel and Iron Co. v. Naylor, 

referred to. 

Cornwall v. Henson (H)00) 69 L. J. Ch. 5S1 ; 
[1900] 2 Ch. 29S ; 82 L. T. 735 ; 49 W. R. 42. 
—C.A. r ' 

COLLINS, L.J. — It is clear law that the breach 
of one of several stipulations does not of itself 
prove such a declaration of intention [to repudi- 
ate all rights and obligations under the contract]. 
Whatever doubt there may have been arising out 
of cases like Withers v. Reynolds {supra, col. 2991) 
and Hoare v. Rennie {supra, col. 2991), where the 
Court held that a breach was evidence of entire 
refusal of the contract, according to Franklin v. 
Miller {supra, col. 2994), Simpson v. Crippin 
(supra, col. 2993), and Mersey Steel and Iron Co. 
v. Maylor, where the whole subject was debated, 
the law is now clearly this, that the breach of 
one stipulation does not caijry with it even an 
implication of an intention to rescind the whole 
contract, though in point of law it may do so if 
the circumstances ground such an inference. 
But the further the parties have advanced in the 
erformance of the contract, the less possible it 
ecomes to draw the inference that the party 
failing in performance really intended to 
renounce the contract. — p. 585. 

Mersey Steel and Iron Co. v. Naylor, 

distinguished. 

. Ebbw Vale Steel? Iron and Coal Co. r. Blaina 
Iron and Tinplate Co. (1901) 6 Com. Cas. 33.— C.A. 

A. l. SMITH, M.R. — These contracts contain a 
condition which I do not remember to have seen 
’before — -namely, that payment on due date is to 


be a condition precedent to future deliveries. 
In Mersey Steel and I?'on Co. v. Maylor it was 
held that non-payment for one delivery under a 
contract for delivery in instalments^ did not of 
itself justify the vendor in refusing to make any 
further deliveries according to the terms of the 
contract. — p. 35. And see “ Contract, 1 ' vol. i. 
col. 672. 

% 

Alexander v. Vanderzee (1872) L. R. 7 C. P, 
530; 20 W. R. 871. — EX. CH. ; KELLY, 
C.B. doubting ; considered and applied. 
Ashworth ?*. Bedford (1873) 43 L. J. O. P. 57 ; 
L. R. 9 C. P. 20. — C.P. * 

keating, J. — A somewhat similar question 
arose in this Court in the recent case of Alexander 
v. Vanderzee* There the defendant contracted 
for a quantity of Danubian maize, “for shipment 
in June and [or] July, 1869.” . . . The learned 
judge left it to the jury to say whether the 
cargoes in question were “June shipments” in 
the ordinary business sense of the term ; and 
they found that they were. — p. 21. 

brett, j. — But a phrase, though not gram- 
matically accurate, may have an intelligible 
mercantile meaning ; and it seem% to me that 
Alexander v. Vanderzee is an authority to show 
that the mercantile meaning, as distinguished 
from the grammatical meaning, is a question for 
the jury. — p. 22. 
grove, J. doubted. 

Alexander v. Vanderzee, considered and not 
applied. 

Bowes t\ Shancl (1877) 2 App. Cas. 455 ; 46 
L. J. Q. B. 224, 561 ; 36 L. T. 857 ; 25 W. R. 
730. — H.L. (E.). 

CAIRNS, L.C.— The C. A. in the present case 
appears to have thought that there was some rule 
of general application laid down by the decision 
of Alexander v. Vanderzee , in the Ex. Ch., and 
that that rule was binding, or ought to have 
been held binding, on the Court below in the 
present case. My lords, I do not find that there 
was anything that could be called a rule laid 
down in Alexander v. Vanderzee. . . . The case, 
therefore, of Alexander v. Vanderzee, in the first 
place, laid down no general rule ; it proceeded 
on the finding of the jury in that particular case, 
and, whether it laid clown a rule or not, the rule 
would not be applicable to a case like the 
present, in which the facts are different from the 
facts which occurred there. — pp. 4G5, 467. 

LORD hatherley. — I pass altogether from 
Alexander v. Vanderzee, because, for the reasons 
which have been already assigned, it appears to 
me to be distinguishable from this case, and to 
have laid down no rule whatsoever which can 
be usefully applied to the case now to be decided. 
— p. 472. 

Shand v. Bowes (1876) 45 L. J. Q. B. 507 ; 1 
Q. B. D. 470 ; 34 L. T. 795 ; 24 W. R. 734.— 
Q.B.D. ; reversed , (1877) 46 L. J. Q. B. 201 ; 2 
Q. B. D. 112 ; 36 L. T. 161 ; 25 W. R. 291.— 
C.A. ; the latter decision reversed and the former 
restored nom. Bowes v. Shand (1S77) 46 L. J. 
Q. B. 561 ; 2 App. Cas. 455 ; 36 L. T. 857 ; 25 
W. R. 730.— H.L. (E.). 

Bowes v. Shand, referred to. 

West Ham Union r. St. Matthew, Bethnal 
Green (1896) 65 Jj. J. M. C. 201, 207 : [1896] A. U. 
477. 489 ; 75 L/T. 286 ; 60 J. P. 740.— H.L. (E.) ; 
Goodbody & Co., and Balfour, Williamson & Co., 

95 — 2 
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In re (1899) 82 L. T. 484 ; 9 Asp. M. C. 69 ; 5 
Com. Cas. 59, 69.-— C.A. A. L. SMITH, COLLINS 
and v. williams, l.jj. 

Gath v. Lees (1865) 3 H. k C. 558.— ex., 
distinguished. 

Borrowman f.^Free (1878) 4 Q. B. D. 500 ; 48 
I j. J. Q. B. 6o. — C.A. 

bbamwell, L.J. — In Gath v. Lees , cotton 
“ was to be deliverec^at seller’s option in August 
or September, 1864.” The seller elected to 
exercise that option in August, and notice that 
it would be so exercised was accepted by the 
buyers. The sellers had a right to exercise that 
option ; but in tips case, upon the defendant’s 
hypothesis, the plaintiffs by naming the Charles 
Platt, exercised their option in an imprpper 
manner : therefore they had a rightwto withdraw 
their tender, and to exercise it in a proper 
manner. That case shows that this action is 
maintainable. — p. 503. 

BRETT and cotton, L.JJ., to the same effect. 

Hickman v. Haynes (1875) 44 L. J. C. P. 
358 ; L. B. 10 C. P. 598 ; 32 L. T. 873 ; 
23 W. B. 872.— C.P., referred to. 

Plevins r. Downing (1876) 45 L. J. C. P. 695, 
696 ; 1 C. PrD. 220, 226 ; 35 L. T. 263.— C.i\p. 

Cockerell r. Aucompte (1S57) 26 L. J. C. P. 
194 ; 2 C. B. (N.s.) 440 ; 3 Jur. (N.S.) 
844 ; 5 W. K. 633.— C.P. 

* 1) is cloned, De Tries v. Corner (1865) 13 L. T. 
636, 638 ; 14 W. B. 262. — C.P. ; distinguished , 
Overton r. Hewett (1886) 3 Times L. B. 246, 
248. — wills and grantham, jj. 

Tanvaco (or Tamvaco) v. Lucas (1859) 28 
L. J. Q. B. 150 ; 1 El. & El. 581 ; 5 Jur. (N.S.) 
731 ; 1 L. T. 161. — Q.B., distinguished. 

Ireland v. Livingstone (1866) 36 L. J. Q. B. 
50 ; L. K. 2 Q. B. 99. 104 ; 15 W. B. 152.— Q.B. ; 
reversed, (1870) 39 L. J. Q. B. 282 ; L. B. 5 Q. B. 
516. — C.A. ; but affirmed, (1872) 41 L. J. Q. B. 
201 ; L. B. 5 H. L. 395 ; 27 L. T. 79.— h.l. (e.). 

COCKBURN, c.J. (in the Q. B.). — I should be 
most unwilling to cast a shadow of doubt on the 
correctness of the decision of this Court in 
Tanvaco v. Lucas, and if the words in this con- 
tract, “ SO^ons more or less of no moment,” &c., 
were a limitation as to quantity, this case would 
have been directly in point. But ... I think 
that they were not intended as a limitation of 
the quantity which the plaintiffs were authorised 
to buy on behalf of the defendant, but simply to 
prevent them from being fettered in the event of 
their finding a vessel able to carry more or less 
than the precise quantity of 500 tons. — p. 54. 

Thornton v. Simpson (1816) 6 Taunt. 556 ; 2 
Marsh. 267; Holt.N, P. 164. — C.P., not 
applied. 

Borrowman r. Free (1878) 48 L. J. Q. B. 65 ; 4 
Q. B. D. 600, 504.— C.A. 

Hayward v. Scougall (1890) 2 Campb. 56; 
11 B. B. 662. — ELLENBOROUGH, c.J., dis- 
tinguished. 

Fischel v. Scott (1854) 15 C, B. 69 ; 2 C. L. B. 
1774,— C.P. 

Fischel v. Scott, distinguished. 

Gorrissen v. Perrin (1857) 2 C. B. (N.s.) 681 : 27 
L. J. C. P. 29 ; 3 Jur. (N.S.) 867 ; 5 W. B. 709.— C.P. 

COCKBURN, C.J. (for the Court). — There was 
not in Fischel v. Scott any positive adjudication 
of the Court. Observations were thrown out 
during the discussion on that case by individual 


members of the Court, upon which the counsel 
for the plaintiff elected to amend. But what is 
still more material is, that the facts of the present 
case are plainly distinguishable from those in 
Fischel v. Scott. In the latter case the defendant 
had taken upon himself to sell the goods, trusting 
to their coming consigned to him. . . . Here, the 
bales of gamble r, on the arrival of which the 
plaintiff in his second count relies, neve'i were 
expected by the defendants to come consigned to 
them, nor did they affect to deal with tluem. — 
p. 33. 

Brandt v. Lawrence (1876) 1 Q. B. D., 344 ; 
46 L. J. Q. B. 237 ; 24 W. B. 74ti>.— C.A., 
distinguished. ' 

Beuter r. Sala (ls79) 4 O. P. D. 239: ;48 L. J. 
0. P. 492 ; 40 L. T. 476 ; 27 W. E. 63f.-f-C.A. 

cotton, L.J. — But it is urged that the ^decision 
in Brandt v. Lawrence has given a judic ial inter- 
pretation of these words, per vessel or;, vessels,” 
in a contract which would otherwise be e Jntire and 
indivisible. I cannot consider Brandt f v. Law- 
rence as laying down a general rule of c|onstruc- 
tion, but merely as deciding that the 
in that case having regard to the words, 7\ 
or vessels,” was divisible. [His lordsb fdonch \ 
proceeded to compare the facts of the tw \ 
at length.]— p. 250. ' >n thls 

thesiger, L.J., to the same effect. — Sec™ 6 v * , 
brett, L.J., who dissented, after dis J SU P - > 
Brandt v. Thomas, at length, see p. 255, con 0 cas ®i. 
— The contract . . . now before us diffe - cou l f to 
the period and conditions of payment fro 
in Brandt v. Lawrence , but it differs ver^little 
as to the terms of payment from the othe'r cited 
cases. That difference as to the periods cbf pay- 
ment makes no difference in the reasons given 
for the decisions in those cases, in whijcli the 
stipulation as to the payment was not njoticed, 
and in Brandts. Thomas it is not even reported. 
— p. 258. 

Reuter v. Sala, referred to. 

Lomas & Co. v. Barff, Ltd., Frangopulo & Co. v. 
Lomas & Co. (1901) T7 Times L. K. 437. — 
KENNEDY, J. 

Frangopulo & Co. v. 2omas & Co., reversed; 
(1902) 18 Times L. B. 461.— C.A. COLLINS, M.R., 
ROMER and MATHEW, L.JJ. 

Hart v. Mills (1846) 15 L. J. Ex. 200; 15 
M. & W. 85. — EX., approved hut dis- 
tinguished. 

Levy v. Green (1857) 8 El. Bl. 573 ; 27 L.J. 
Q. B. 111. — Q.B. ; Coleridge and erle, jj. dis- 
senting ; nonsuit affirmed, (1859) 1 El. & El. 
969 ; 28 L. J. Q. B. 319 ; 5 Jur. (N.s.) 1245 ; 
7 W. B. 486. — EX. CH. 

Levy v. Green, followed. 

►Shannon v . Barlow (1864) 15 Ir. C. L. R. 478. 
—C.P. ; CHRISTIAN, j. dissenting. 

Levy v. Green, applied. 

Shannon v. Barlow, referred to. 

Tailing r. O’Biordan (1878) 2 L. B. Ir. 82.— C.A. 

Pettit v. Mitchell (1S42) 12 L. J. C. P. 9 ; 
4 Man. & G. 819 ; 5 Scott N. B. 721 
Car. & M. 424 ; 6 Jur. 1016. — O.P., dis- 
tinguished. ^ <r 

Ishorwood r. Whitmore (1843) 12 L. J, Ex. 
318; 11 M. & W. 347; 2 D. (N.S.) 548; 7 Jur. 
53 5.— EX. 

parke, b. — T here it is clear that there was an 
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agreement, between the parties, that the lots sold 
were to be taken away by the purchaser, without 
any further inspection. — p. 319. 

Azemar v. Casella (1867) 30 L. J. 0. P. 124 ; 
L. R. 2 G. P. 431. — c.P. ; affirmed, 36 L. J. 0. P. 
263 ; L. R. 2 G. P. 677 ; 16 L. T. 571 ; 15 W. R. 
S98. — ex. ch. And see Vigers i\ Sanderson 
(1901) 70 L. T. K. B. 383 ; [1901] 1 K. B. 60S ; 
84 L. T. 464 ; 49 W. R. 411 ; (5 Com. Gas. 99.— 
BIG-HAM, J. 

Scotthorn v. South Staffordshire Ry. (1853) 
22 L. J. Ex. 121 ; 8 Ex. 341 ; 17 Jur. 214 ; 
1 W. R. 154. — Ex., referred to. 

L. & K. W. Ry. y. Bartlett (1861) 31 L. J. 
Ex. 92 ; 7 H. & N. 400 ; 8 Jur. (n.S.) 58 ; 
5_L. T. 399 : 10 W. R. 109.— ex., applied. 
Cork Distilleries Co. r. Great S. & W. (Ir.) Ry. 
(1871) Ir. R. 5 C. L. 177, 185.— EX. CH. (port). 

L. & N. W. Ry. y. Bartlett. 

Distinguished. Metcalfe r. Britannia Iron- 
works Co. (1876) 45 L. J. Q. B. 887 ; 1 Q. B. D. 
613, 631 ; 35 L. T. 759. — q.b.d. (affirmed, 46 L. J. 
Q. B. 443 ; 2 Q. B. D. 423 ; 36 L. T. 451 ; 25 W. R. 
720.— c.A. See “ Shipping,” post, col. 3326) ; 
adopted , Bethell v. Clark (1887) 19 Q. P>. D. 553. 
560 ; 57 L. T. 627 ; 36 W. R. 185. — Q.B.D. (affirmed, 
57 L. J. Q. B. 302 ; 20 Q. B. D. 615 ; 59 L. T. 
808 ; 36 W. R. 611 ; 6 Asp. M. C. 346.— C.A.) . 

Cork Distilleries Co. v. Great S. & W. (Jr.) 
Ry. (1874) L. R. 7 H. L. 269.— H.L. (ir.), 
({firming (1871) Ir. R. 5 G. L. 177. — 
EX. CH., which- reversed (1870) Ir. R. 4 
G. L. 349.— Q.B. 

Distinguished, Metcalfe r. Britannia Ironworks 
Co. (1S7G) 1 Q. B. D. 613, 631 (supra) ; referred to, 
Pontifex v. Midland Ry. (1877) 47 L. J. Q. B. 
28 ; 3 Q. B. D. 23, 27 ; 37 L. T. 403 ; 26 W. 11. 
209.— Q.B.D. 

Bevington v. Everett (1877) The Times, 
13th Apl., 1877, p. 11, applied . 

Bevington r. Dale $902) 7 Com. Gas. 112. — 

KENNEDY, J. 

5 A 

6. Discharge and Breach of Contract. 

King v. Parker (1876) 34 L. T. SS7 .— kelly, 
c.b. and pollock, b., discussed . 

De Oleager r. West Cumberland Iron and 
Steel Co. (1879) 4 Q. B. D. 472 : 48 L. J. Q. B. 
753 ; 41 L. T. 342 ; 27 W. R. 870— Q.B.D. 

lush, j., (for the Court ). — King v. Purher we 
cannot regard as a satisfactory decision upon 
this point. The main point raised and argued 
was whether the strike itself put an end to the 
contract. The Court held that it did not, and 
from that opinion, looking to the terms of the 
contract, we see no reason to dissent. The 
question whether it was too late, having regard 
to all the circumstances, for the seller to insist 
on delivery, was certainly raised, but does not 
appear to have been pressed, and the C.B. gives 
no opinion upon the point. — p. 476. 

Ashmore & Son v. Cox (1898) 68 L. J. Q. B. 
72; [1899] 1 Q. B. 436. — RUSSELL OF 
KILLOTOEN, C.J., principle not applied. 
jSTickoll v. Ashton (1900) 69 L. J. Q; B. 640 ; 



ITickoll v. Ashton, affirmed, (1901) 70 L. J. 
K. B. 600 ; [1901] 2 K. B. 126 ; 84 L. T. 804 ; 49 
W. R, 518; 6 Com, Cas, 150 ; 17 Times 3). R. 


467. — C.A. A. L. SMITH, M.R.and ROMER. L.J. ; 

V. WILLIAMS, l.j. dissenting , 

Nickoll v. Ashton, referred to. 

Krell r. Henry (1903) 72 L. J. K. B. 794 ; 
[1903] 2 K. B. 740, 748 : 89 L. T. 3^8. — C.A. 

Att.-Gen. v. Stewards (19(?1) 18 Times L. R. 
131. — H.L. (e.). ; reversing 17 Times L. R. 
117. — C.A., referred to. 

Berk r. International Explosives Co. (1901) 7 
Com. Cas. 20 — walton, j. 

Griffiths v. Perry (1859) 28 L. J. Q. F>. 204 ; 
1 El. & El. 680 ; 5 Jur. (N.S.) 1076.— Q.B., 
discussed-. 

Chalmers, Ex parte, Edwards, In re (IS 72) 42 
L. J. Bk. 2, 5. — bacon, C.J. (affirmed, post). 

Griffiths v. Perry, approved. 

Chalmers, Ex parte, Edwards, In re (1873) 42 
L. J. Bk. 37 ; L. R. 8 Ch. 289, 292 ; 28 L. T. 
325 : 21 W. R. 349.— C.A. 

hellish, l j., agreed with what Crompton, J. 
said in Griffiths v. Perry that the mere fact of 
the insolvency of the purchaser did not put 
an end to the contract. — p. 37. 

Chalmers, Ex parte, Edwards, In re (1S73) 
% 42 L. J. K. B. 37 ; L. R. 8 C If. 289 ; 28 L. T. 

325 ; 21 W. R. 349. — C.A ., principle applied. 

Morgan r. Bain (1874) 44 L. J. C. P. 47, 51 ; 
L. R. 10 C. P. 15 ; 31 L. T. 616 ; 23 W. R. 239.— C.P. 

Chalmers, Ex parte, Edwards, *n re, and 
Morgan v. Bain, discussed and not- applied. 

Phoenix Bessemer Steel Co., In re, Carnforth 
Haematite Iron Co., Ex parte (1876) 46 L. J. Ch. 
115 ; 4 Ch. D. 108, 112 ; 35 L. T. 776 ; 25 W.R. 
IS 7.— jessel, M.R. ; affirmed. C.A. 

Chalmers, Ex parte, Edwards, In re, and 
Morgan v. Bain, referred to. 

Associated Portland Cement Manufacturers, 
Ltd. r. Tolhurst (1902) 71 L.J. K. B. 949 ; [1902] 
2 K. B. 660, 671 ; 87 L. T. 465 ; 51 W. R. SI.— 
C.A. : affirmed nom. Tolhurst v. Associated Port- 
land Cement Manufacturers, Ltd., (1903) 72 L. J. 
K. B. 834 ; [1903] A. C. 414 ; 89 L. T. 196 ; 52 

W. R. 143.— H.L. (E.). 

COLLINS, M.R. — Liquidation of itself clearly 
does not involve inability to carry out the con- 
tract, though it certainly may, coupled with 
other circumstances, such as those mentioned in 
Chalmers, Me parte, Edwards , In re, and Morgan 
v. Bain, ground an inference that the liquidating 
company has renounced the contract. Here 
there does not seem to me to be sufficient evidence 
to justify any such inference. At the time when 
these actions were brought and tried the company 
were in possession of assets undistributed amount- 
ing to a very large sum, and could in no sense be 
described as insolvent, even if inadequacy with- 
out more could be treated as quivalent to a 
repudiation of the contract, as it clearly could 
not. See Chalmers, Esc parte. Insolvency alone 
could at most entitle the person called on to 
deliver to refuse to do so, except on cash terms. 
See Morgan v. Bain and Stapleton, Ex parte (see 
pa$t). — p. 957. 

Stapleton, Ex parte, Kathan, In re (1879) 
10 Ch. D. 5S6 ; 40 L. T. 14 ; 27 W. E. 
327— C.A., referred to. 

Tolhurst r. Associated Portland Cement Manu- 
facturers, Ltd. (1902) 71 L. J. K. B. 949, 958 ; [1902] 
2 K. B. 660, 6J1. — C. A. (supra). And see on ques- 
tion of costs of appeal, vol. i., cols. 184 and 611. 
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Associated Portland Cement Manufacturers, 
Ltd. v. Tolhurst (11)01) 70 L. J. K. B. 1030 ; 
[190 JJ 2 K. B. 811. — MATHEW, J. ; reversed, C.A. 
See supra, col. 8000. 

Phoenix Bessemer Steel Co., In re, Carnforth 
Heemetite Iron Co., Ex parte (1870) 46 
L. J. Ch. *115 ; 4 Ch. D. 108 ; 35 L. T. 
776 ; 25 W. R. 187. — C.A., discussed. 

Mersey Steel and Iron Co. i\ Kay lor (1882) 9 
Q. B. D. 648 ; 51 L. J. Q. B. 576 ; 47 L. T. 369 ; 31 
W. R. 83. —C.A. ; affirmed, H.L. See supra, col. 2995. 

JESSEL, M.R. — That [Phoenix Bessemer Steel 
Co., la re ] was an action founded on a contract 
for selling goods on credit. . . . The only point 
argued was whether the persons who were entitled 
to the credit were insolvent in such a way, and 
to such an extent, that the vendors had a righ^to 
say, “we will not sell except for cash.” That 
was the only point argued. Nobody argued that 
upon the refusal of the vendors to sell without 
cash, and when the answer is, “ we must decline 
to take the iron,” the vendors were released from 
the contract. I held that they were not when the 
case came originally before me at the Bolls ; the 
C. A. affirmed that decision. That was the case of 
a contract that had been performed to a very 
considerable extent. — p. 658. 

^ s 

Sanders v. Maclean (18S3) 52 L.J. Q. B. 481 ; 

11 Q. B. D. 327 ; 49 L. T. 462 ; 31 W. B. 698 ; 1 
5 Asp. M. C. 160. — C.A., referred to. 

Cederberg r. Borries, Craig & Co. (1885) 2 
Times L. EE 201. — grove, j. ; Cahn r. Pockett’s 
Bristol Channel Steam Packet Co. (1899) 68 

L. J. Q. B. 515 ; [1S99] 1 Q. B. 643 ; SO L. T. 
269 ; 47 W. R. 422 ; 8 Asp. M. C. 516.— C.A. 

Clough v. L. & N. W. Ey. (1871) 41 L. J. 
Ex. 17 ; L. B. 7 Ex. 26 ; 25 L. T. 708 ; 20 
W. E. 189. — ex. CH., referred to. 

Morrison v. Universal Marine Insurance Co. 
(1873) 42 L. J. Ex. 115, 118 ; L. R. 8 Ex. 197, 
203 ; 21 W. B. 774. — ex. ch. ; Rankin ?*. Potter 
(1873) 42 L. J. C. P. 169, 186 ; L. E. 6 H. L. S3, 
119 ; 29 L. T. 142 ; 22 W. R. 1.— H.L. (e.) with 
the judges ; Beg. r. Middleton (1873) 42 L. J. 

M. C. 73, 77 ; L. E. 2 C. C. 38, 44 ; 28 L. T. 777 ; 
12-Cox C. C. 417. — c.C.R. 

Clough v. L. & N. W. By., applied. 

Erlanger v. New Sombrero Phosphate Co. 
(1878) 3 App. Cas. 1218 ; 48 L. J. Ch. 73 ; 39 
L. T. 269 ; 27 W. B. 65.— H.L. (E.). 

LORD blackburn. — T he contract was not 
void, but only voidable at the election of the 
company. In Clough v. L. $ N. W.Jty ., in the 
judgment of the Ex. Ch. it is said, “We agree 
that the contract continues valid till the party 
defrauded has determined his election by avoid- 
ing it. In such cases (i.e. of fraud) the question 
is, Has the person on wh.om the fraud was prac- 
tised, having notice of the fraud, elected not to 
avoid the contract ? Or, Has he elected to avoid 
it ? or, Has he made no election ? We think that 
so long as he has made no election he retains the 
right to determine it either way ; subject to this, 
that if, in the interval whilst he is deliberating, an 
innocent third party has acquired an interest in 
the property, or if, in consequence of his delay tfhe 
position even of the wrongdoer is affected, it will 
preclude him from exercising his right to rescind.” 
It is, I think, clear on principles of general justice, 
that as a condition to a rescission there must be a 
restitutis in integrum. The parties must be put in 
statu guo. — p. 1278. 


Clough v. L. & N. W. Ry. 

Agjplied, Wakefield and Barnsley Banking Co. 
■v. Normanton Local Board (1881) 44 L. T. 697, 
699 ; 45 J. P. 601. — C.A., referred to. 

Sandys, Ex parte. Ry. Time Tables Publishing 
Co., In re (1889) 58 L. J. Ch. 504; 42 Ch. D. 
98, 107 ; 61 L. T. 94; 37 W. B. 531 ; 1 Meg. 
208.— Stirling, J. (reversed, C.A.) ; Aaron’s 
Beefs. Ltd. v. Twiss (1896) 65 L. J. P. C. 54 ; 
[1896] A. C. 273, 290 ; 74 L. T. 794.— H.L. (ir.) 
(affirming [1S95] 2 Ir. B. 207. — C.A.) ; Cornwall 
r. Henson (1900) 69 L. J. Ch. 581 ; [1900] 2 Ch. 
298, 305 ; 82 L. T. 735 ; 49 W. B. 42.— C. A. And 
see “Fraud, &c.,” vol. i. col. 1163. 

Horsfall v. Thomas (1862) 31 L. J. Ex. 322 ; 

1 H. & C. 90 ; 8 Jur. (N.s.) 721 ; 6 L. T. 

462 ; 10 W. B. 650. — EX. ; at niseprius 2 

F. & F. 785, distinguished. 

Archbold r. Howth (Lord) (1866) Ir. B. 1 C. L. 
608, 629.— C.P. 

Horsfall v. Thomas, dissented from. 

Smith v. Hughes (1871) 40 L. J. Q. B. 221 ; 25 
L. T. 329 ; L. B. 6 Q. B. 597, 605 ; 19 W. B. 1059. 

COCKBURN, c.J . — Rorsfail v. Thomas , if that 
case can be considered good law, is an authority 
in point. In that case, a gun, which had been 
manufactured for a purchaser, had, when de- 
livered, a defect in it, which afterwards caused 
it to burst, yet it was held that, although the 
manufacturer, instead of making the purchaser 
acquainted with the defect, had resorted to a 
contrivance to conceal it, as the buyer had had 
an opportunity of inspecting the gun, and had 
accepted it without doing so, and had used it, it 
was not competent for him to avoid the contract 
on the ground of fraud. This decision has, how- 
ever, been questioned, and, altogether dissenting 
from it, I notice it only to say that my opinion 
in the present case has been in no degree 
influenced by its authority. — p. 226. 

Noble v. Adams (1816^2 Marsh. 366 ; 7 Taunt: 

59 : Holt N. P. 248 ; 17 R. B. 445.— C.P. 

Distinguished , Harris v. JAmell (1819) 4 Moore 
10 ; 1 Br. & B. 390 ; 21 R. B. 662.— C.P. ; referred 
to, Bristol (Earl) e. Wilsmore (1823) 1 B. & C. 514 ; 
2 D. & B. 755 ; 1 L. J. (o.s.>K. B. 178 ; 25 B. B. 
488. — K.B. ; Load v. Green (1846) 15 L. J. Ex. 
113 ; 15 M. &. W. 216 ; 10 Jur. 163.— EX. ; com- 
mented* on, White v. Garden (1851) 20 L. J. C. P. 
160 ; 10 C. B. 919 ; 15 Jur. 630.— C.P. 

Noble v. Adams, distinguished. 

Shackleton, In re, Rhodes, Ex parte (1S75) 44 
L. J. Bk. 52 ; L. B. 10 Ch. 447, n. ; 32 L. T. 
102 ; 23 W. B. 303 . — bacon, c.J., affirmed nom. 
(Shackleton, In re, Whittaker, Ex parte, 44 
L. J. Bk. 91 ; L. R. 10 Ch. 446 ; 32 L. T. 443 ; 
23 W. R. 555.— L.JJ. " 

bacon, C.J. —The only facts I have before me 
in this case are that a trader has gone into a 
place where a public auction was held, and has 
become the purchaser of certain goods ... In 
Nolle v. A dams and Load v. Green {post, col. 3004) 
the jury haft found as a fact that fraud had 
been committed, but here nothing of the kind 
is shown. — p. 53. 

Bristol (Earl) v. Wilsmore (1823) 1 B. & C. 

514 ; 2 D. & B. 755 ; 1 L* 9. (O.S.) K. B. 

178 ; 25 R. B. 48S. — K.B., referred to. 

Dixon v. Hewetson (1867) 16 L. T, 295, — 
WILLES, «T, 
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Kingsford v. Merry (1856) 25 L. J. Ex. 160 ; 

11 Ex. 577. — EX. ; reversed, (1856) 20 L. J. Ex. 

83 ; 1 H. & N. 503 : 3 Jur. (N.s.) 68; 5 W. R, 

151 .—EX. CH. 

Kingsford v. Merry, explained and followed. 
Higgons v. Burton (1857) 26 L. J. Ex. 342 : 5 
W. R. 683.— EX. 

BEAM WELL, B. — This case is even stronger 
in favour of the plaintiffs than that of King*- 
ford v. Merry, which 1 may observe that the 
Court of error really determined on the same 
principles as this Court, though that has not 
been understood, and only came to a different 
decision by reason of a different statement of 
the facts. — p. 344. 

Kingsford v. Merry. 

Principle applied, Pease c. Gloahec, The Marie 
Joseph (1866) 35 L. J. P. C. 66 ; L. It. 1 P. C. 
219, 229; 15 L. T. 6; 15 W. R. 201.— P.C.; 
Overend, Gurney & Co., In re, Oakes and Peek. 
Ex parte (1807) 36 L. J. Ch. 233, 250 ; L. R. 3 
Eq. 576, 629. — M ALINS, V.-C. (affirmed nom. 
Overend, Gurney & Co., In re, Oakes v. Tur- 
quand (1867) 36 L. J. Ch. 949 ; L. R. 2 H. L. 
325 ; 16 L. T. 808 ; 16 W. R. 1201.— h.l. (e.)) : 
Fuentes v. Montis (1868) 37 L. J. C. P. 137, 
142 ; L. R. 3 C. P. 268, 2 82 ; IS L. T. 21.— 
C.P. (affirmed, 38 L. J. C. P. 95 ; L. R. 4 C. P. 

93 ; 19 L. T. 364 ; 17 W. R. 208.— Ex. Ch.) ; 
referred to, Loughnan v. Barry (1S72) ir. IA 6 
C! L. 457. — C.P. ; adopted . Cole r. North- 
Western Bank (1875) 44 L. J. C. P. 233, 242 : 

L. R. 10 C. P. 354, 373 ; 32 L. T. 733.— EX. CH. ; 
referred to. Johnson v. Credit Lyonnais (1877) 

47 L. J. C. P. 241 ; 3 C. P. D. 32, 40 ; 37 L. T. 
657 ; 26 W. R. 195. — C.A. (see post, col 3006). 

Kingsford v. Merry, principle applied. 

Stone v. City and County Bank (187S) 3 
C. P. D. 282 ; 47 L. J. C. P. 681 ; 38 L. T. 9. 
— C.A. 

•' BRAMWELL, C.J.— L, doubt whether a [de- 
frauded] shareholder is liable [to the creditors 
of the company] on the ground of estoppel. 1 
think his liability depends on a principle similar 
to that upon which the decision in Kingsford v. 
Merry proceeded. 'It was there held that if 
the owner of goods sells them owing to a 
fraudulent representation, and if before he 
discovers the fraud another person acquires 
some claim to them, he cannot afterwards 
rescind the contract. And I think it clear 
upon the authorities that whenever the rights 
of other persons intervene, a contract to take 
shares, though induced by fraud, cannot be 
rescinded. — p. 308. 

Kingsford v. Merry, discussed. 

Henderson v. Williams 1 ( 1894 ) 64 L. J. Q. B. 
308; [1895] 1 Q. B. 521; 72 L. T. 98; 43 
W.R. 274 ; 14 R. 375.— C.A. lord halsbury, 
BINDLEY and A. L. SMITH, L.JJ . 

Kingsford v. Merry, referred to. 

Farquharson Brothers v. King (1$101) 70 L. J. 
K. B. 985, 991 : [1901] 2 K. B. 697, 709 ; 85 L. T. 
264 ; 49 W. R. 673.— C.A. A. L. SMITH, M.R. and 
y williams, *L.J. ; STIRLING, L.J. dissenting ; 
reversed, (1902) 71 L. J. K. B. 667 ; [1902] A. C. 
325 ; S6 L. T*810 ; 51 W. R. 94.— H.L. (E.). | 

Parker v. Patrick (1793) 5 Term Rep. 175. 
— K.B., questioned. 

Peer r. Humphrey (1835) 4 L. J. K. B. 100 ; 2 


A. & E. 495. 499 ; 4 N. & M. 430 ; 1 H. & W. 28 : 
41 R. R. 471.— k.b. 

> 

Parker v. Patrick, folhncrtl. 

Stevenson v. Newnham (18531 22 L. J. C. P, 
110 ; 13 C. B. 285 : 17 Jur. i»UU'— E£. CH. 

PARKE, B. — The fraud only* gives a right to 
rescind. In the first, instance, the property 
passes in the subject-matter. An innocent pur- 
chaser from the fraudulent possessor may acquire 
an indisputable title to it’ though it is voidable 
between the original parties. This was decided 
in the recent case of White v. Garden (xrc post), 
and had been so before in Parker v. Patrick, by 
Mr. Justice Story’s decision [1 Sumner, p. 309], 
by Lord Kenyon in Wright ^ La ices [4 Esp. 82], 
and in Load v. Green (post) and Campbell v. 
Filming (post). — p. 114. See noic Sale of Goods 
Act, 1893, s?24. 

Campbell v. Fleming (1834) 3 L. J. K. B. 
136 ; 1 A. & E. 40 ; 3 N. & M. 834.— K.B., 
followed. 

Stevenson v. Newnham (supra) ; Duncan, In 
re, Terry v. Sweeting (1899) 68 L. J. Ch. 253 ; 
[1899] 1 Ch. 387, 391 ; 80 L. T. 322 ; 47 W. R. 
379 — ROMER, J. 

x Load v. Green (1S40) 15 L. J? Ex. 113 ; 15 
M. ’& W. 216 ; 10 Jur. 163.— EX. 

Discussed , Belcher v, Bellamy (1848) 17 
L. J. Ch. 219 ; 2 Ex. 303, 310.— EX. ; White r. 
Garden (1S51) 20 L. J. C. P. 166 :_L0 C. £. 
919 ; 15 Jur. 630. — c.P, followed, Stevenson r. 
Newnham (1853) 22 L. J. C. P. 110, 114; 13 
0. B. 285 ; 17 Jur. 600.— EX. CH. See supra . 

Load v. Green, aqiprored and distinguished. 
Smith r. Hudson (1865) 34 L. J. Q. B. 145 ; 6 

B. & S. 431 ; 11 Jur. (N.S.) 623 ; 12 L. T. 377 ; 
13 W. R. 083 — Q.B. 

cockburn, C.J. — Now t comes the question 
whether these goods were left in the order and 
disposition, and I think Load v. Green quite 
disposes of that question. I approve of that 
case. There must be a consent of the seller that 
the buyer should be considered merely ostensible 
owner’; but here, I think, the consent was to 
his being tendee. — -p. 151. 

blackburn, J. to the same effect? 

Load v. Green, referred to. 

Reynolds r. Bowley (1867) L. R. 2 Q. B. 478, 
474 ; 36 L. J. Q. B. 247 ; S B. & S. 406 ; 16 L. T. 
532 ; 15 W. R. 813.— EX. CH. 

Load v. Green, distinguished . 
vShackleton, In re, Rhodes, Ex parte (1875) 44 
L.J. Bk. 52 ; L. R. 10 Ch. 447, n. ; 32 L. T. 102 ; 
23 W. R. 303.— BACON. C.J. (see supra, col. 3002). 

Load v. Green, referred to. 

Rutter v. Everett (1895) 64 L. J. Ch. 845 ; 
[1895] 2 Ch. 872, 880 ; 13 R. 719 ; 73 L. T. 82 ; 
44 W. R. 104 ; 2 Manson 371.— STIRLING, J. 

White v. Garden (1851) 20 L. J. C. P. 166 ; 
10 C. B. 919 ; 15 Jur. 630.— C.P. 

Followed, Stevenson v. Newnham (1853) 22 
L^J. C. P. 110, 114 : 13 C. B. 285 ; 17 Jur. 600. 
— EX. CH. (see supra ) ; Overend Gurney & Co., 
In re, Oakes and Peek, Ex parte (1866) 36 
L. J. Ch. 233, 250; L. R. 3 Eq. 576, 629. 

. — malins, v.-C. (affirmed, H.L. (e.), supra , 
[col. 3003); Babcock v. Lawson (1879) 4S L. J. 
Q. B. 524 ; 4 Q. B. D. 394, 400 ; 27 W. R. 866. 
J — q.b.d. (affirmed, (18S0) 49 L. J. Q. B. 408 ; 5 
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Q. B. D. 284 : 42 L. T. 289 ; 28 W. R. 591.— 

O. A.) ; referred to , Ward, In re, and Ex parte 
(18823 6i L. J. Ch. 752 ; 20 Oh. D. 356, 364 ; 47 
L. T. 106 ; 30 W. R. 560. — O.A. : principle not 
interfered, with . Bentley v. Vilmont (1887) 57 
L. J.‘ Q. B. IS ; 1£ App. Gas. 471, 483 ; 57 L. T. 
854 ; 36 W. R. 481 : 52 J. P. 68.— H.L. (E.). 

Stevenson v. Newnham (1853) 22 L. J. C. P. 
110 ; 13 C. B. 2g5 ; 17 Jur. 600.— EX. CH. ; 
EARL, J. dissenting. 

Applied, Marks r. Feidman (1869) 38 L. J. 
Q. B. 220 ; L. R. 4 Q. B. 481, 485 .— q.b. 

(reversed, 89 L. J. Q. B. 101 ; L. R. 5 Q. B. 

275 ; 10 B. & S. 371. — EX. C.H.) ; not applied. 
Clous h v. L. & K W. By- 41 L. J. 

Ex. 17, 23 ; L. R. 7 Ex. 26, 33 ; 25 L. ,T. 

708 ; 20 W. R. 189. — EX. CH. ; wf erred to, 
Rayner, Ex parte, Johnson. In re (1872) 41 L. J. 
Bk. 26, 30 ; 26 L. T. 306 ; 20 W. R. 450.— 
BACON, v.-c. (affirmed, L. R. 7 Oh. 825.— L.JJ.) : 
Butcher, Ex parte, Meldrum, In re (1874) 43 
L. J. Bk. 98, 101 ; L. R. 9 Ch. 595, 51)9; 30 
L. T. 482 ; 22 W. R. 721.— L jj. ; applied, Clark, 
In re, Beardmore. Ex parte (1894) 63 L. J. Q. B. 
806 ; [1894] 2 Q.' B. 393 ; 9 R. 498 ; 70 L. T. 
751 ; 1 Manson, 207 . — q.b.d. (reversed, C.A.) ; 
referred, to, Quinn r. Leathern (1901) 70 L.J. 

P. C. 76, S3 ; [1901] A. C. 495, 508 ; 85 L. T. 
289 ; 50 W. R. 139 ; 65 J. P. 70S.— H.L. (IR.). 

f Ormr<yJ,v. Huth (1S45) 14 L. J. Ex. 866 ; 14 
M. & W. 661. — ex. ch., dismissed. 

Morley r. Attenborough (1849) 18 L. J. Ex. 
14S ; 3 Ex. 500 : 13 Jur. 282.— EX. 

parke, B. (for the Court). — From the autho- 
rities in our law, to which may be added the 
opinion of Tindal, C. J., in Ormrod v. Hath, it 
would seem that there is no implied warranty of 
title in the sale of goods if there is no fraud. A 
vendor is not liable for the bad title unless there 
is an express warranty, or an equivalent to it by 
declaration or conduct, and the question in each 
case, where there is no warranty in express terms, 
will be whether there are such circumstances as 
to be equivalent to such a warranty. — p. 152, 

Ormrod v. Huth. 

Distinguished, Osborn v. Hart (1871) 23 L. T. 
861, 853; 19 W. R. 331. — EX.: referred to, 
Dickson v. Reuter’s Telegraph Co. (1877) 46 
L. J. C. P. 197 ; 2 C. P. D. 62, 68 ; 35 L. T. 842 ; 
25 W. R. 272.— c.P.D. (affirmed, 47 L. J. C. P. 

I ; 3 C. P. D. 1 ; 37 L. T. 370 ; 26 W. R. 23.— 
C.A.) ; Jolliffe v. Baker (1883) 52 L. J. Q. B. 609 ; 

II Q. B. D. 255, 270 ; 4S L. T. 966 ; 32 W. R. 59 ; 
47 J. P. 678. -Q.B.D. 

Hill v. Perrott (1810) 3 Taunt. 274.— c.P., 
approved and applied. 

Abbotts v. Barry (1820) 5 Moore, 98 ; 2 Br. & 

B. 369.— c.P. 

Hill v. Perrott and Abbotts v. Barry, 

referred to. 

Nicol v. Hennessey (1896) 44 W. R. 284. — 
COLLIHS, J. 

Higgons v. Burton (1857) 26 L. J. Ex. 342 ; 
5 W. R. 683. — EX., distinguished. * 
Johnson v. Credit Lyonnais Co. (1877) 3 

C. P. D. 32 ; 47 L. J. C. P. 241 ; 37 L. T. 657. 
— C.A. 

cockburn, c.j. — T he present question was 
not before the Court in Higgons v. Burton, the 
question there being whether a person who had 
bought goods in the name of A,, fraudulently 


representing himself as A.’s agent, and had thus 
obtained possession of the goods, could pledge 
them so as to give a title to the pledgee as 
against the real owner. And it was held, 
following ICingsford ! v. . Merry [11 Ex. 577 
[supra, col. 3003*)] that lie could. — p. 40. 

Higgons v. Burton, applied. 

• Cundv r. Lindsay (1S78) 47 L. J. Q. B. 481 ; 
8 App. Cas. 459, 468 ; 38 L. T. 573 ; 26 W. R. 
406 ; 14 Cox C. C. 93.- H.L. (E.). 

Higgons v. Burton, applied. 

G. W. By. r. London and County Banking 
Co. (1901) 70 L. J. K. B. 915 : [1901] A. C. 414, 
420 ; 85 L. T. 152 ; 50 W. R. 50 ; 6 Com. Cas. 
275.— H.L. (E.). 

LORD davey. — I n Higgons v. Burton, one 
Dix, pretending to be agent for one FitzG-ibbon, 
obtained goods from the plaintiff and pledged 
them to the defendant. It was held that the 
plaintiff could recover the goods from the defen- 
dant before any notice of the fraud or disaffirm- 
ance of the transaction. And in Candy v. 
Lindsay [supra), the same principle was affirmed 
in this House. — p. 918. 

Watson v. Peache (3 834) 4 L. J. C. P. 49 ; 1 
Bing. (N. C.) 327; 1 Scott 149.— c.P. 
referred, to. 

Marner v. Banks (1867) 17 L. T. 3 97 ; 16 
W. R. 62. — C.P. ; Cooke v. Hemming (186S) 37* 
L. S. C. P. 179, 18S ; L. R. 3 C. P, 334, 353 ; 18 
L. T. 772 ; 16 W. R. 903.— C.P. ; Watkins, Ex 
parte, Couston. In re (1873) 42 L. J. Bk. 50 ; 
L. R. S Ch. 520, 532 : 2S L. T. 793 : 21 W. R. 
530. — l.c. and l.jj. See “ Bankruptcy,” vol. i. 
col. 142. 

Hale v. Saloon Omnibus Co. (1S59) 28 L. J. 
Ch. 777 ; 4 Drew. 492 ; 7 W. R. 316.— 
KICTDERSLEY, v.-o., referred to. 

Cooper, Ex parte, Baum, In re (1878) 48 L. J. 
Bk. 54 : 10 Ch. D. 313, 321 ; 39 L. T. 523 ; 27 
W. R. 299. — C.A. ; North ^Central Wagon Co. r. 
Manchester, Sheffield and Lincolnshire Ry. (1887) 
56 L. J. Ch. 609 ; 35 Ch. -D. 191, 208 ; 56 L. T. 
755 ; 85 W. R. 443, 447.— C.A. 

Bloomer v. Bernstein $.874) 43 L. J. C. P. 
375 ; L. R. 9 C. P. 588 ; 31 L. T. 306 ; 23 
W. R. 238. — C.P., referred to. 

Morgan v. Bain (1874) 44 L. J. C. P. 47, 50 ; 
L. R. 10 C. P. 15, 23 ; 31 L. T. 616 ; 23 W. R. 
239.— C.P. 

Martindale v. Smith (1841) 10 L. J. Q. B. 
155 ; 1 Q. B. 389 ; 1 G. & D. 1 ; 5 Jur. 
932. — Q.B., explained and applied. 

Page v. Cowasjee Eduljee (1866) L. R. 1 P. C. 
127 ; 12 Jur. (n.s.) 361 ; 14 L. T. 176.— P.C. 

LORD CHELMSFORD, (for self, SIR J. COLVILE 
and sir E. v. williams).— T here is no case to 
be found in the books where, after a sale and 
complete delivery of a chattel, and the price not 
paid, the vendor’s taking the property out of the 
purchaser’s possession has been held to amount 
to a rescission of the contract. Martindale v. 
Smith, and other cases, have determined that, 
where there is an agreement to purchase pro- 
perty, to be paid for at a futurd’ time, and the 
money is not paid at the day, the property 
remaining in the possession of the Tfendor, he has 
no right to sell it, and if he does the purchaser 
may maintain trover against him. . . . But the 
authorities are uniform on this point, that if 
before actual delivery the vendor re-sells the 
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property while the purchaser is in default, the 
re-sale will not authorise the purchaser to con- 
sider the contract, rescinded, so as to entitle him 
to recover back any deposit of the price, or to 
resist paying any balance of it which may be 
still due. — p. 1 45. 

Kennedy v. Panama, New Zealand, and 

Australian Royal Mail Co. (1867) 86 L. J. 

Q. B. 260 ; L. R. 2 Q. B. 580; 17 L. T. 

62 ; 8 B. & S. 571. — Q.B. 

Applied , Corcoran r. Proser (1S78) 22 W.R. 222. 
—EX. CH. (IR.) ; Sharpley v. Louth, &c. By. (1876) 
40 L. J. Cli. 259 ; 2 Oh. D. 663, 081 ; 35 L. T. 71.— 
M A LINS, V.-C. ; approved, Mackay v. Dick (1881) 
6 App. CJas. 251, 265 ; 29 \V. XI. 541. — h.l. (sc.). 

Kennedy v. Panama, &c., Co., referred to. 

Newbigging /*. Adam (1886) 34 Ch. D. 582 ; 56 
L. J. Ch. 275 ; 55 L. T. 794 ; 35 W. R.597.— C.A. 

BOWEN, l.j, — At common law it has always 
been considered that misrepresentations which 
strike at the root of the contract are sufficient to 
avoid the contract on the ground explained in 
Kennedy v. Panama , Jjr. lloyal Mail Co. ; but 
when you come to consider what is the exact 
relief to which a person is entitled in a case of 
misrepresentation, it seems to me to be this, and 
nothing more, that- he is entitled to have the 
contract rescinded, and entitled accordingly to 
all the incidences and consequences of" such 
rescission. — p. 592. n 

Kennedy v. Panama, &c. ? Co., referred to. 

Lagunas Nitrate Co. r. Lagunas Nitrate 
Syndicate [1899] 2 Ch. 392, 415 ; 68 L. J. Ch. 
699 ; 81 L. T. 334 ; 48 W. R. 74. — ROJUER, J. : 
affirmed, c.a. ; rigby, j. dissenting. 

Noble v. Ward (1866) 35 L. J. Ex. 81 ; 

L. R. 1 Ex. 117 ; 4 H. & C. 149 ; 12 Jur. 

(N.S.) 167 ; 13 L. T. 639 ; 14 W. R. 397.— 

EX. ; affirmed. (1867) 36 L. J. Ex. 91 ; 

L. R. 2 Ex. 135 ; 15 L. T. 672 ; 15 W. R. 

520.— ex. ch., explained. 

Hickman r. Haynes (1875) 44 L. .J. C. P. 358 ; 
L. R. 10 C. P. 598, 603 :•* 32 L. T. 873 ; 23 W. R. 
871. — C.P. 

COLERIDGE, C.J. (for the Court ). — Kolle v. 
Ward merely shows tl!at a parol agreement to 
extend the time for performing a contract in 
writing, and required so to be by the Statute of 
Frauds, does not rescind, vary, or in any way 
affect such written contract, and cannot in 
point of law be substituted for it. — p. 360. 

Noble v. Ward, applied. 

Hussey i\ Horne Payne (1878) 8 Ch. D. 670, 
675 ; 47 L. J. Ch. 751 ; 38 L. T. 341, 543 ; 26 
W. R. 532, 703.— MALINS, Y.-c. (reversed, c.a.) ; 
(1879) 4 App. Cas. 311 ; 48 L. J. Ch. 846 ; 41 
L. T. 1 ; 27 W. R. 585.— H.L*(E.). 

Grounsell v. Lamb (1836) 5 L. J. Ex. 154 ; 1 

M. & W. 352. — EX., distinguished. 

Fitt v. Cassanet (1842) 4 Man. & G-. S98 ; 12 
L. J. CLP. 70 ; 5 Scott N. R. 902 ; 6 Jur. 1125.— C.P. 

Biggerstaff v. Rowatt’s Wharf 41896) 65 

L. J. Ch. 536 ; [1896] 2 Ch. 93 ; 74 L. T. 

473 ; 44 W. R. 536.— C.A. 

Applied , Bank L>f Syria, In re, Owen and Ash- 
worth’s Claim (1900) 69 L. J. Ch. 412, 413 ; [1900] 
2 Ch. 272, 278* 83 L. T. 165.— WRIGHT, J. 
(affirmed, 70 L. J. Ch. 82 ; [1901] 1 Ch. 115 ; 83 
L. T. 547 ; 49 W. R. 100 ; 8 Manson 105.— C.A.) ; 
dictum applied , Nelson & Co. v. Faber (1903) 72 
L. J. K. B. 771, 774 ; [1903] 2 K. B. 367, 376 ; 


$9 L. T. 21.— joyce, j. And see u Company, 5 ' 

vol. i. col. 446. , 

Swain v. Shepherd (or Shepperd) (1834) 4 
M. ct Rob. 223. 

Applied , Coats r. Chaplin (1842) 11*L. J. Q. B. 
315 ; 3 Q. B. 4S3 ; 489 ; 2 G. 552 : 6*Jur. 
1123. — Q.B. ; approved, Coombs v. Bristol, &c., 
Ry. Qhist). 

Coats v. Chaplin. ■* 

JY ’at applied, Grouch r. G. N. Ry. (post) ; 
referred to, Coombs r. Bristol and Exeter Ry. 
(post). And see ante, col. 2941. 

Davis v. James (1770) 5 Burr. 2680. — K.B., 
discussed. » 

G. W. Ry. r. Bagge (post). 

Dawes v^Peck (1788) 8 Term Rep. 330 ; 3 
Esp. 12 : 4 R. R 675.— K.B. 

Mat applied, Crouch v. G. N. Ry. (1S56) 25 
L. J. Ex. 137 ; 11 Ex. 742. — EX. ; applied, 
Coombs r. Bristol. &c., Ry. (post). 

Dawes v. Peck, discussed. 

G. W. Rv. r. Bagge (1S85) 15 Q. B. D. 625 ; 
54 L. J. Q. B. 599 ; 53 L. T. 225 ; 34 W. R. 45.— 
COLERIDGE, C.J. and MATHEW, J. 

Coleridge, C.J. — In Dawes v. iPeeh it was 
carefully pointed out that the liability is a 
question of circumstances, and in that particular 
case the Court came to the conclusion that the 
contract for carriage was made with^he con? 
signee. — p. 627. 

Coombs v. Bristol and Exeter Ry. (1858) 27 
L. J. Ex. 401 ; 3 H. & N. 510 ; 6 W. R. 
725.— ex. 

Distinguished !, Mead r. S. E. Ry. (1870) IS 
W. R. 735. — C.P. ; referred to, Hopton v. M‘Garthy 
(1882) 10 L. R. Ir. 266. — Q.B.D. ; Pontifex r. 
Hartley (1S92) 8 T. L. R. 657.— CHARLES, J. ; 
Murphy r. Midland G. W. (Ir.) Ry. (1902) [1903] 
2 Ir. Ii. 5, 23.— K.B.D. 

Hornby v. Lacy (1817) 6 M. & S. 166 ; IS 
R. R. 345 — K.B. , rule in. adopted. 

Fawkes v. Lamb (1862) 31 L. J. Q. B. 9S ; 
8 Jur. (N.S.) 385 ; 10 W. R. 348. — black- 
burn, J., applied. 

Bramble v. Spilier (1870) 21 L. 1*. 672 ; IS 
W. R. 316.— c.p. 

Boulton v. Jones (1857) 27 L. J. Ex. 117 ; 2 
H. & N. 564 ; 3 Jur. (N.S.) 1156 ; 6 W. R. 
107. — ex., discussed. 

British Waggon Co. v. Lea (1880) 5 Q. B. D. 
149 ; 49 L. J. Q. B. 321 ; 42 L. T. 437 ; 28 
W. R. 349 ; *44 J. P. 440.— Q.B.D. 

cockburn, c.J. — Where goods are ordered of 
a particular manufacturer, another who has 
succeeded to his business, cannot execute the 
order, so as to bind the customer, who has not 
been made aware of the transfer of the business, 
to accept the goods. The latter is entitled to 
refuse to deal with any other than the manufac- 
turer whose goods he intended to buy. For this 
Boulton v. Jones is a sufficient authority. — p. 152. 

Boulton v. Jones, followed. 

Grierson, Oldham & Co., Ltd. v. Forbes, Max- 
well & Co., Ltd. (1895) 22 Rettie 812.— CT. OF SESS. 

Grierson, Oldham & Co., Ltd. v. Forbes, 
Maxwell & Co., Ltd., referred to. 

International Fibre Syndicate v. Dawson 
(1900) 2 Fraser 536.— LORD ORDINARY ; affirmed, 
CT. OF SESS. 
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Cornish v. Abington (1859) 2S L. J. Ex. 
262 : 4 H. & N. 549 ; 7 W. E. 504 .— ex., 

» applied. 

Thomas i-. Brown (1876) 1 Q. B. D. 714 : 45 
L. J. Q. B. Sll, 815 ; 85 L. T. 237 ; 24 W. R. 
821. — MEIeLOR and QUAIN, JJ. 

MjpJLLOE, feel no doubt that the case 

comes within the rule laid down in Cornish v. 
Abington , that, “if any person by actual expres- 
sions, or by a course of conduct, so conducts 
himself that another may reasonably infer the 
existence of an agreement or licence, and acts 
upon such inference, whether the former intends 
that he should do so or not, the party using that 
language, or who has so conducted himself, can- 
not afterwards gaihsay the reasonable inference to 
be drawn from his words or conduct.” — p. 722. 

Cornish v. Abington, referred to. 

Sarat Chunder Dey v. Gopal Chunder Laha 
(1S92) L. R. 19 Ind. App. 203,’ 217.— p.c. ; 
Henderson r. Williams (1894) 64 L. J. Q. B. 
30S ; [1895] 1 Q. B. 521, 533 ; 72 L. T. 98 : 43 
W. R. 274 ; 14 R. 375.— o. a. 

Atkinson v. Bell (1S2S) 8 B. & C. 277 ; 2 
ML & By. 29S ; 6 L. J. (o.s.) K. B. 25S. 
— K.B- 

Explained and applied , Elliott r. Pybus(1834) 
3 L. J. O. P. 182 ; 10 Bing. 512 ; 8 M. & Scott 
3S9. — c.P. : distinguished , Scott v. England (1844) 
14 L. J. Q. B. 43 ; 2 D. & L. 520 ; 9 Jur. 87.— 
pattest, J. : dictum commented on , Grafton r. 
Armitage (1845) 15 L. J. C. P. 20, 21 ; 2 C. B. 
336, 339; 9 Jur. 1039. — c.p. ; Clay v. Yates 
(1856) 25 L. J. Ex. 237, 23S ; 1 H. & N. 73 ; 2 
Jur. (N.S.) 90S ; 4 \V. E. 557.— EX. 

Atkinson y. Bell, decision approved and 
applied. 

Lee r. Griffin (1861) 30 L. J. Q. B. 252 ; 1 
B. & S. 272, 275 ; 7 Jur. (n.s.) 1302 ; 4 L. T. 
546 ;9¥.R. 702.— Q.B. 

CROMPTON, J. — Clay v. Tates (supra), turned 
. . . upon the peculiar circumstances of the 
case. I have some doubt upon the propriety of 
the decision. — p. 253. 

hill, J. — I think the decision in Clay v. 
Yates perfectly correct, according to the par- 
ticular subject matter of the contract in that 
case, which was not a case of a chattel ordered 
by one of another, thereafter to be made by the 
one, and afterwards to be delivered to the other. 
... In my opinion, Atkinson v. Bell is good 
law, subject only to the objection to the dictum 
of Bayley, J., which has been repudiated by 
Maule and Erie, JJ., in Grafton v. Armitage 
(supra). . . . The proposition of Bayley, J., that 
where a person has bestowed work and labour on 
his own materials he cannot maintain an action 
for work and labour, is certainly not universally 
true ; and Tindal, C. J., as well as the other 
members of the Court, in Grafton v. Armitage , 
repudiated that doctrine and explained that 
Bayley, J. must be regarded as speaking with 
reference to the particular circumstances of the 
case then before the Court ; and the same 
view was taken by the Ct. of Ex. in Clgy v. 
Yates; but the decision in Bell v. Atkinson 
was regarded as good law by Tindal, C. J., and by 
other learned judges, viz., that when the subject 
of the contract is goods to be sold and delivered, 
a count for work and labour cannot be sustained : 
that is directly applicable to the present case. — 
p. 253. 


BLACKBURN, J. — In Atkinson v. Bell, had the 
contract been carried out, it would have resulted 
in the sale of the machine ; and in Grafton v. 

! Armitage , Tindal, C.J. observed of that case, 
“ The substance of the contract was, goods to be 
I sold and delivered by the one party to the other.” 
Taking that as the true criterion, Atkinson v. 
Bell , Grafton v. Armitage and Clay v. Yates 
are not inconsistent, but the last case comes 
very near the line. Here, if the teeth had been 
delivered and accepted, the contract for the sale 
of a chattel would have been complete. — p. 254. 

Atkinson v. Bell, referred to. 

Xenos v. Wickham (1S67) 36 L. J. C. P. 313, 
321 ; L. B. 2 H. L. 296, 316 ; 16 L. T. 800 ; 16 
W. B. 38 — h.l. (e.), with the judges. 

r- 

Alexander v. Gardner (1S35) 4 L. J. C. P. 
223 ; 1 Bing. X. C. 671 ; 1 Scott 2S1, 630 ; 
3 D. P. C. 146; 1 Hodges 147.— C.P., 
referred to. 

Castle v. Playford (1872) 41 L. J. Ex. 44, 46 ; 

L. B. 7 Ex. 98, 100 ; 26 L. T. 315 ; 20 W.R.440. 
— EX. OH. ; Martineau t\ Ivitchin (1S72) 41 L. J. 
Q. B. 227 ; L. B. 7 Q. B. 486, 455 : 26 L. T. 836 ; 
29 W. B. 769. — Q.B. ; Heilbutt t\ Hickson (1872) 
41 L. J. C. P. 228, 234 ; L. B. 7 C. P. 438, 460 ; 
27 L. T. 336 ; 20 W. B. 1005 — C.P. ; BRETT, J. 
dissenting . 

r Merten v. Adcock (1803) 4 Esp. 251. — 
ellenrorough, C.J., differed from. 
Hagedorn v. Laing (1815) 6 Taunt. 162 ; 1 
Marsh. 514. — C.P. 

Merten v. Adcock, overruled. 

Lamond r. Devalle (or Davall) (post). 

Hagedorn v. Laing and Maclean v. Dunn 
(1828) 4 Bing. 722 : 1 Moore & P. 761 ; 6 
L. J. (O.S.) C. P. 184 ; 29 It. K. 714.— C.P., 
referred to. 

Lamond <i\ Devalle (or Davall) (1847) 16 h v J. 
Q. B. 136 ; 9 Q. B. JOS*, 1032 ; 11 Jur. 266. 

denman, c.J. — [In Merten v. Adcock (supra), 
a vendor recovered for gbods bargained and sold 
after a resale.] The ruling at Nisi Prius in this case 
is contrary to the opinion^f Gibb, C. J., expressed 
in Hagedorn v. Laing ; arid in Maclean v. Dunn 
the action for damages for the loss on resale 
is spoken of as the proper course, where the 
power of resale is exercised without an express 
stipulation for it. — p. 137. 

Lamond v. Devalle (or Davall). referred to. 
Rogers v. Hadley (1863) 32 L. J. Ex. 241, 251 : 
2 H. & C. 227 ; 9 Jur. (N.S.) S98 ; 9 L. T. 292 j 
11 W. E. 1074.— EX. 

Cotterell (or Cottrell) v. Apsey (1815) 6 
Taunt. 322 ;*1 Marsh. 581. — C.P., applied. 
Clark v. Bulmer (1843) 12 L. J. Ex. 463 ; 11 

M. & W. 243, 250 ; 1 D. & L. 367.— EX. 

PARKE, B. (for the Court). — Cotterell v. Apsey 

and Tripp v. Armitage [ (1839) 8 L. J. Ex. 107 ; 
4 M. & J. 687 ; 1 H. & H. 442 ; 3 Jur. 249.- 
ex. See “ Bankruptcy,” vol. i. col. 134] are 
authorities that materials used, or intended to 
be used, in the construction ob a fixed building, 
cannot be deemed goods sold and delivered ; and 
there is no difference between th^ erection of this 
sort of fixture and any other building : the proper 
form of count is in indebitatus assumpsit , for 
work, labour, and materials, or for erecting and 
constructing an engine. — p. 467. 
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Clark v. Bulmer, distinguished. \ 

Beaumont v. Brengeri (1847) 5 C. B. 301. — c.p. 

Slack v. Lowell (1810) 3 Taunt. 157. — c.p., 

referred to. 

Harrison v. Allen (1824) 2 Bing. 4 ; 0 Moore 28 ; 

1 Car. k P. 235 ; 2 L. J. (o.S.) 0. P. 07.— C.P. 

Bailey v. Gouldsmith (1791) Peake 56.— 
KENYON, C.J., referred to. 

Bianchi i\ Nash (183fi) ft L. J. Ex. 252 : 1 M. 
k W. 545 : 1 Tyr. k G. 918. — EX. 

Bailey v. Gouldsmitli, applied. 

Beverley r. Lincoln Gas Light and Coke Co. 
(1837) 7 L. J. Q. B. 113 ; 6 A. k E. 829 ; 2 N. k 
P. 283 ; Moss v. Sweet (1861) 20 L. J. Q.B.107 ; 
1G Q. B. 493 ; 15 Jur. 53G. — Q.B. 

• 

Lyons v. Barnes (1817) 2 Stark. 39 — ellen- 
boeough, C.J., questioned. 

Bianchi t. Nash (1830) 1 M. & W. 545 ; 5L. J. 
Ex. 252 ; 1 Tyr. & G. 91G.— EX. 

abingee, c.B. — That is only a Nisi Prius deci- 
sion, and the facts certainly do not seem to me 
to warrant the judgment. — p. 546. 

Lyons v. Barnes, held overruled. 

Johnson r. Kirkaldy (1S40) 4 Jur. 9SS ; 1 Aim. 

& H. 7. 

DENMAN, C.J. — Probably Lyons v. Barnes has L 
been misunderstood : it is in effect overruled in i 
Studdy v. Sanders [(1826) 6 B. k C. 628 ; 8 D, | 
& E. 403; 4 L. J. (o.S.) K. B. 290.— K.B.]. j 
— p. 988. j 


except 17 ey v. Frankenstein. which has probably 
been misunderstood. — p. 495. 

Moss v. Sweet (JSfd) 20 L. J. Q. B. 107 ; 16 
Q. B. 493 ; 15 Jur. 530. — q.B., r< oil- 
men fed on. ^ 

Eav r. Barker (1879) 4 Ex. 1A 279 ; 18 L. J. 
Ex. 569 ; 41 L. T. 265 : 27 W. E. 745.— c.A. 

BEAM well. L.J. — I cannot say that this case 
is concluded by Boss v. Sweet. In that case the 
defendant either might liave’returned the goods, 
or was prevented from returning them bv his 
own act. that is, by selling them. In the pre- 
sent case the defendant is unable to return the 
earrings by the dishonest act of another person ; 
and the Ct. of Q. B. did not decide that if the 
failure to return, within a reasonable lime, goods 
received ‘*on sale or return’' arose from the 
wrongful act - * of another person, the person 
receiving them is to be deemed to have bought 
them : nevertheless, although this point was not 
decided, I incline to think that the person 
receiving goods on those terms, must, under all 
circumstances, either return them within a 
reasonable time or pay for them. — p. 282. 

Moss v. Sweet, dictum discussed hut not 
applied. - 

Elphick r. Barnes (1SS0) 49 L. J. C. P. 698 ; 5 
C. P. D. 321, 325 ; 29 W. E. 139 ; 44 J. P. 651. 
— denman, j! See judgment at length. 

Moss v. Sweet, obsecrations applied* 
Ornstein v. Alexandra Furnishing Co- (1S95) 
12 Times L. E. 128.— COLLINS, J. 


Lyons v. Barnes, commented on. 

Moss v. Sweet (1851) 20 L. J. Q. B. 167 ; 16 
Q. B. 493; 15 Jur. 536. — Q.B. 

Bianchi v. Nash (1836) 5 L. J. Ex. 252 ; 1 
M. k W. 545; 1 Tyr. & G. 916.— EX., 
applied. 

Beverley r. Lincoln Gas Light and Coke Go. 
(1837) 7 L. J. Q. B. 113 ; 6 A. & E. 829 ; 2 N. k 

P. 2S3. — Q.B. 

Bianchi v. Nash acd Beverley v. Lincoln 
Gas Light and Coke Co., distinguished. 

Iley r. Frankenstein (1844) SScott (N. E.) S39. 
— c.p. * 

Beverley v. Lincoln Gas Light and Coke Co. 

Applied , Moss v. Sweet (1851) 20 L. J. Q. B. 
167 : 16 Q. B. 493 ; 15 Jur. 536.— Q.B. ; referred 
to. Ecclesiastical Commissioners v. Merrall (1S69) 
38 L. J. Ex. 93, 96 ; L. E. 4 Ex. 162, 168 ; 20 
L. T. 573 ; 17 W. E. 676.— EX. And see “ Coe- 
POEATION,” vol. i. col. 714. 

Iley v. Frankenstein (1844) 8 Scott (N. E.) 
839. — C.P., questioned. 

Moss v. Sweet (1851) 16 (£. B. 493 ; 20 L. J. 

Q. B. 167 ; 15 Jur. 536.— Q.B. 

patteson, J. — There must have been some- 
thing peculiar in the facts of Iley v. Franken- 
stein ; or it must be misreported. It seems there 
to be put that the goods were returnable on the 
demand of the seller if the vendee did not sell 
them ; and it is stated that the proper form of 
action would hav$ been for not returning the 
goods pursuant to the contract. According to 
my experience, goods delivered on sale or return 
are returnable 3t the option of the buyer. — 
p. 494. 

coleeidge, J. — Our judgment is consistent 
both with principle and with the authorities. 


Sheldon v. Cox (1S24) 3 B. k C. 420 ; 5 D. & 
E. 277. — K.B., applied. 

BuH r. Parker (1842) 12 L. J. Q. B. 93 ; 2 
D. (N.S.) 345 ; 7 Jur. 283— WIGHTMAN, J. 

Ingram v. Shirley (1816) 1 Stark. 1S5. — 
ELLENBOROTJGH. C.J., explained. 

Harrison r. Luke (1845) 14 L. J. Ex. 24S ; 14 
M. k W. 139.— ex. 

Penney v. Porter (1S01) 2 East 2. — K.B., 
distinguished. 

Shipman v. Saunders (1783) 2 East 4, n., 
referred to. , 

Thornton v. Jones (1816) 6 Taunt. 381 ; 2 
Marsh. 287 ; Holt N. P. 164.— C.P. 

Bowdell v. Parsons (1808) 10 East 359. — 
k.b., discussed. 

Frost v. Knight (1870) 39 L. J. Ex. 227, 230 ; 
L. E. 5 Ex. 322, 328 ; 23 L. T. 714 ; 19 W. E. 77. 
— ex. ; reversed, ex. ch. See £: Conteact,” 
vol. i. col. 670. 

Morton v. Lamb (1797) 7 Term Eep. 125 ; 
4 E. E. 395. — K.B., discussed and ex- 
plained. 

Eawson v. Johnson (1801) 1 East 203 : 6 E. E. 
252.— K.B. 

Morton v. Lamb, referred to. . 

Eawson v. Johnson, appro ved. 

Waterhouse i\ Skinner (1801) 1 B. k P. 447. 
—C.P. 

Eawson v. Johnson, referred to. 

Squier c. Hunt (1816) 3 Price 68. — EX. 

Dixon v. Fletcher (1S37) 3 M. & W. 146.— 
EX., referred to. 

Levy r. Green (1S59) 2S L. J. Q. B. 319; 1 
El. k El. 969 ; 5 Jur. (N.S.) 1245 ; 7 W. K. 486. 
— EX. CH. • 
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Raffles v. Wichelhaus (1864) 32 L. J. Ex. 

, 160 ; 2 IT. & 0. 0015. — EX., refer red to. 

Smith r. Hughes (1S71) 40 L. j. Q. B. 221 ; 

L. R. 6 Q. B. 597, 509 ; 25 L. T. 329 ; 19 W. R. 
1059. — Q.ji. 

hannen, J.-Trlfc is essential to the creation of 
a contract that both parties should agree to the 
same thing in the same sense. Thus, if two 
persons enter into an apparent contract concern- 
ing a particular person or ship, and it turns 
out that each of them, misled by a similarity 
of name, has a different person or ship in his 
mind, no contract would exist between them — 
Baffles v. Wichelhaus. — p. 228. 

Raffles y. Wichelhaus, explained. 

Van Praagh r. Everidge (1902) 71 L. .1. Oh. 
59S; [1902] 2 Ch. 200 ; S7'L. T. 42.— 
KEKEWICH, J. 

Borrowman v. Rossel (1S64) 33 L. J. C. P. 

Ill, 112, n. ; 1(5 C. B. (N.S.) 58 : 10 Jur. 

(N.S.) G79 ; 10 L. T. 236 ; 12 W. R. 580. 

— C.P., referred to. 

Hicoll r. Bell (1875) 32 L. T. 815.— Q.E. 

G-oodchild v. Pledge (1836) 5 L. J. Ex. 176 ; 

1 M/& W. 363 ; 2 Gale 7 ; 5 D. P. C. 89. 

— EX . , expla hi ed . 

Bussey r. Barnett (1842) 11 L. J. Ex. 211 : 9 

M. & W. 312 ; 1 I). (N.S.) 646.— EX. 

* ALDEgsoN, B. — Undoubtedly, when gools are 
delivered on credit, a debt arises as soon as they 
are delivered ; and this is what Parke, B. means 
in ( rood-child v. Pledge . — p. 212. 

Bussey v. Barnett, disapproved. 

Littlechild v. Banks (1S45) 7 Q. B. 739 ; 14 
L. J. Q. B. 356 ; 9 Jur. 1096.— Q.B. 

patteson, J. — According to Bussey v. Barnett , 
if there was a ready money payment, there 
never was a debt. I cannot agree in that law. 
— p. 740. 

Pricker v. Thomlinson (1840) 1 Man. Sc G. 

772. — C.P., referred to. 

Lucas r. Dixon (1889) 22 Q. B. D. 357 : 
58 L. J. Q. B. 161 ; 37 W. R. 370.— C.A. 

boweN] l.j. — T here is a great deal of autho- 
rity at common law that a memorandum coming 
into existence after action brought is not avail- 
able to the plaintiff under sect. 17 [Statute of 
Frauds]. In F richer v. Thomlinson there was no 
decision, but Maule, J. expressed an opinion on 
the point. — p. 361. And see ante, col. 2940. 

Wilks v. Atkinson (1815) 1 Marsh. 412 ; 6 

Taunt. 11. — K.B., applied. 

Squier r. Hunt (1816) 3 Price 6 S. — ex. 

Hollingham v. Head (1858) 27 L. J. C. P. 

241 ; 4 C. B. (N.S.) 388 ; 4 Jur. (H.S.) 379 ; 

6 W. R. 442. — C.P., referred, to. 

Lansdowne v. Connor (1889) 24 L. R. Ir. 50, 
57. — Q.B.D. 

Greaves v. Ashlin (1813) 3 Oampb. 426 ; 14 

R. R. 771. — ELLENBOROUGH, C.J., applied. 

Ford v. Yates (1841) 10 L. J. C. P. 117 ; 2 
Man. & G. 549 ; 2 Scott (N. R.) 645. — c.P. See 
Sale of Goods Act, 1S93, s. 37. 

Brown v. Muller (1872) 41 L. J. Ex. 214 ; 

L. R. 7 Ex. 319 ; 27 L. T. 272 ; 21 W. R. 

18. — EX., considered . 

Roper r. Johnson (1873) 42 L. J. 0. P. 65, 67 ; 


L. R. 8 C. P. 167, 177 ; 28 L. T. 296 ; 21 W. R. 
384. — c.P. See Damages,” vol. i. cols. 816, 817. 

Brown v. Muller, distinguished. 

Dunkirk Colliery Co. r. Lever (1879) 41 L. T 
633. — C.A. See post. 

Brown v. Muller, referred to. 

Michael v. Hart (1902) 71 L. J. K. B. 265, 
271 : [1902] 1 K. B. 482.— C.A. {post). 

Roner v. Johnson (1873) 42 L. J. C. P. 65 ; 

L. R. S C. P. 167 ; 28 L. T. 296 ; 21 W. R. 

384.— C.P. 

Referred to , Tyers v. Rosedale and Ferryhill 
Iron* Co. (1875) 44 L. J. Ex. 130, 133 : L. R. 10 
Ex. 195, 199 ; 33 L. T. 56 ; 23 W. R. 871.— 
ex. CH. ; distinguished , Dunkirk Colliery Co. 
r. Lever (1879) 4 L. T. G33. — C.A. f (see post); 
referred to , Johnstone r. Milling (18S6) 55 L. J. 
Q*. B. 162 ; 16 Q. B. D. 460, 471 ; 54 L. T. 629 ; 
34 W. R. 238 ; 50 J. P. 694.— q.b.d. (see “ Con- 
tract,” vol. i. col. 672) : Roth & Co. r. Taysen 
(1895)' 73 L. T. 628 ; 8 Asp. M. C. 120 ; 1 Com. 
Uas. 240 ; and (1896) 1 Com. Cas. 306. — C.A. 

Roper v. Johnson, discussed,. 

Michael ■<;. Hart & Co. (1902) 71 L. J. K. B. 
265 ; [1902] 1 K. B.4S2 ; 86 L.T. 474 : 50 W. R. 
30S.— -C.A. 

COLLINS, m.r. — A question nearer that dis- 
cussed in this case was raised in Roper v. 
Johnson. There the action was for the breach of 
a contract to sell to the plaintiffs, coal to be 
delivered during the months of May, June. July, 
and August, 1872. The defendant, soon after 
the contract was entered into, intimated his 
determination not to perform it, and it was 
agreed that the repudiation of the contract was 
accepted by the plaintiffs, at all events on 
July 3rd, when they brought the action for non- 
performance of it. . . . It seems to me that the 
question discussed in that case arose in conse- 
quence of the plaintiffs bringing their action 
before the period for completion of the contract 
had expired, the inference to be drawn from that 
fact being that the plaintiffs had elected to 
treat the repudiation of the contract as a breach 
of it. The possible measure of damages sug- 
gested by the defendant would not have arisen 
if the plaintiffs had not elected 5 to treat the 
repudiation of the contract by the defendant as 
a final breach, by bringing their action before 
the period fixed for the completion of the con- 
tract, and it does not arise where, as in this 
case, the plaintiff has not treated the repudia- 
tion of the contract by the defendants as a 
breach, but has insisted on the performance of 
the contract. This view of the law is also very 
clearly put by the M.R. (Lord Esher) in John- 
stone v. Milling (supra ). — p. 269. 

And see “ Damages,” vol. i. col. 817. 

Dunkirk Colliery Co. v. Lever (1879) 41 L. T. 
633.— C.A. JAMES, BAGGALLAY and THESIGER, 
l.jj. ; ufflrmed, with a variation nom. Lever v. 
Dunkirk^ Colliery Co. (1880) 43 L. T. 706.— 
H.L. (e.)'. 

Roth & Co. v. Taysen (1,895) 73 L. T. 628 ; 
8 Asp. M. G. 120 ; 1 Com. Gas. 240.— MATHEW, J. ; 
affirmed, (1896) 1 Com. Cas. 306.— C.A. ESHER, 

M. R., LOPES and RIGBY, L.JJ-, r - 

Roth & Co. v. Taysen, applied . 

Niekoll v. Ashton, Edridge & Co. (1900) 69 
L. J. Q. B. 640 : [1900] 2 Q. B. 298, 305 ; 82 
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L. T. 761 ; 5 Com. Cas. 252. — C.A. MATHEW, J. ; 
affirmed, (1901) 70 L. J. K. B. 600 ; [1901] 2 

K. B. 126 ; 84 L. T. 804 ; 49 W. R. 513 ; 6 Com. 
Cas. 150 ; 9 Asp. M. C. 209 : 17 T. L. R. 487.— 
C.A. ; v. WILLIAMS, L.J. dissenting. 

Featherston v. Wilkinson (1873) 42 L. J. 

Ex. 78 ; L. R. 8 Ex. 122 ; 28 L. T. 448 : 

21 W. R. 442. — EX., principle applied. 

Whiteman r. Hawkins (1878) 4 C. P. D. 13. 
19 ; 39 L. T. 629 ; 27 W. R. 262. — DENMAN and 
lindlkt, l.jj. See judgment of former. 

Stead v. Dawber (1839) 9 L. J. Q. B. 101 ; 

10 A. & E. 57 ; 2 P. k D. 101.— Q.B., 

considered. 

Marshall v. Lynn (1840) 9 L. J. Ex. 126, 128 : 
6 M. & TO 109, 117 .— ex. 

Stead v. Dawber, not applied. 

Marshall v. Lynn, referred to. 

Martindale v. Smith (1841) 10 L. J. Q. B. 155 : 
1 Q. B. 389 ; 1 G. & D. 1 ; 5 Jnr. 932.— Q.B. 

Stead y. Dawber and Marshall y. Lynn, 

discussed. 

Noble v. Ward (1866) L. R. 1 Ex. 117, 121 ; 35 

L. J. Ex. 81, 83 : 4 H. & C. 149 ; 12 Jur. (n.s.) 
167 ; 13 L. T. 639 ; 14 W. It. 397.— EX. : and 
(1867) L. R. 2 Ex. 135, 138 ; 36 L. J. Ex. 91 ; 15 
L. T. 672 ; 15 W. R. 520. — EX. CH. 

Stead y. Dawber and Marshall v. Lyjjn, 

distinguished and not applied. 

Ogle v. Vane (Earl) (1867) 36 L. J. Q. B. 175, 
177 ; L. R. 2 Q. B. 275, 281 ; 7 B. & S. 855 ; 15 
W. R. 564. — Q.B. ; affirmed. EX. CH. See jmt, 
col. 3016. 

Stead v. Dawber and Marshall v. Lynn, 

•referred to. 

Tyers v. Rosedale and Ferryhill Iron Co. (1873) 
42 L. J. Ex. 185, 190 ; L. R. 8 Ex. 305, 316 ; 29 
L. T. 751 ; .21 W. R. 793.— EX. ; reversed, EX. CH. 
(post, col. 3016). ^ 

Marshall v. Lynn, referred to. 

Sanderson r. Graves '(1S75) 44 L. J. Ex. 210, 
214 ; L. R. 10 Ex. 234, 237 ; 33 L. T. 269 ; 23 
W. R. 797 ,-ex. 

Stead y. Dawber and Marshall v. Lynn, 

discussed. 

Hickman v. Haynes (1875) 44 L. J. C. P. 358 ; 
L. R. 10 C. P. 598, 604 ; 32 L. T. 873 ; 23 W. R. 
872. — C.P. 

COLERIDGE, c.J. (for the Court), — In Stead v. 
Dawber there was a v iritten agreement for the 
delivery of goods on a particular day, and a sub- 
sequent verbal agreement for their delivery on 
a later specified day : and the Court came to 
the conclusion that the parties intended to sub- 
stitute the latter verbal agreement for the pre- 
vious written agreement. But in the case now 
before the Court, there was no fresh agreement 
at all for the delivery of the twenty-five tons 
which can be regarded as having been substituted 
for the original written contract. ‘•There was 
nothing more than a waiver by the defendant 
of a delivery bv the plaintiff in June of the last 
twenty-five tons of iron ;■ and it should seem 
that in Stead v. Dawber , the Court would have 
been in favou?sof the plaintiff if they had come 
to the conclusion that there had been no sub- 
stitution of one agreement for another. Mar- 
shall v. Li/nn was a somewhat similar case 
decided on similar grounds. — p. 3G0. 


Ogle v. Vane (Earl) (1867) 36 L. J. Q. B. 
175 ; L. R. 2 Q. B. 275 ; 7 B. & S. S55 ; 15 W. R. 
564.— Q.B. ; affirmed, (1868) 37 L. J. Q. B/77 ; 
L. R. 3 Q. B. 272 ; 9 B A S. 182 : 16 W. R. 463. 
— EX. CH. 

Ogle v. Vane (Earl), not applied. 

British Columbia. <fcc.. Saw Mills Co. v. Nettle- 
ship (1868) 37 L. J. C. P. 235 ; L. R. 3 C. P. 
499, 509 ; IS L. T. 604.— C.P. 

willes, J. — There, after 'breach, there was an 
express agreement. — p. 242. 

Ogle v. Vane (Earl), distinguished. 

Tvers r. Rosedale and Ferryhill Iron Co. (1873) 
L. R. 8 Ex. 305 ; 42 L. J. Ex*185. 191 : 29 L. T. 
751 : 21 \V. R. 793. — EX. (reversed. EX. CH. 
post] ; Llan^imlet Tin PJate C'o., Ex parte. 
Voss, In ic (1S73) L. II. 16 Eq. 155, 158. — 
BACON. C.J. 

Ogle u. Vane (Earl), discussed and applied. 

Hickman v. Haynes (1875) 44 L. J. C. P. 35S ; 
L. R. 10 C. P. 59S, 606 ; 32 L. T. 873 ; 23 W> R. 
S72.— C.P. 

Coleridge, C.J. (for the Court). — The dis- 
tinction between a substitution of one agree- 
ment for another and a voluntary forbear- 
ance to deliver at the request, of another was 
pointed out and recognised in Ogle v. Vane 
{Earl). In that case the plaintiff sued the 
defendant for not delivering iron pursuant to 
a written contract, and the plaintTff sought 
to recover as damages the difference between 
the contract price of the iron and the market 
price, not at the time of the defendant’s 
breach, but at a later time, the plaintiff having 
been induced to wait by the defendant, and 
having waited for his convenience. It was con- 
tended that the plaintiff was in fact suing for 
the breach of a new verbal agreement for delivery 
at a later date than that fixed by the original 
agreement ; but the Court held otherwise, and 
that, as the plaintiff had merely forborne to 
press the defendant, and had not hound himself 
by any fresh agreement, the plaintiff could sue 
oil the original agreement, and obtain larger 
damages than he could have obtained if he had 
not waited to suit the defendant’s convenience. 
... In that case the request for forbearance 
was made by the vendor after the contract had 
been broken ; in this case the request for time 
was made by the purchaser both before and 
after the time for completing the contract had 
expired ; but this distinction does not appear 
to us to be material — see Tgers v. Rosedale and 
Ferryhill Iron Co. (post). — p. 361. 

Ogle v. Vane (Earl). 

Discussed, Hamilton r. Magill (18S5) 12 L. R. 
Ir. 186 . — ex. D. ; applied, Shaw's Brow Iron 
Co. v. Bircligrove Steel Co. (1889) 6 Times L. R. 
50. — c.A. : principle explained, Wilson r. London 
and Globe Finance Corporation (1S97) 14 Times 
L. R. 15.— c.A. 

Tyers v. Rosedale and Ferryhill Iron Co. 

(1873) 42 L. J. Ex. 1S5 ; L. R. 8 Ex. 305 ; 29 
L. T. 951. — EX. : MARTIN, B. dissenting ; rerersed, 
(1875) 44 L. j! Ex. 230 ; L. R. 10 Ex. 195 ; 33 
L. T. 56 ; 23 W. R. 871.— EX. CH. 

Tyers v. Rosedale and Ferryhill Iron Co., 

considered. 

Hickman r. Haynes (1875) 44 L. J. C. P. 358, 
360 ; L. R. 10* C. P. 59S, (504 (supra). 
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Hadley v. Baxendale (1854) 9 Ex. 341 ; 23 
• L. J. Ex. 179 ; -2 C. L. R. 517 ; 18 Jur. 
358 ; 2 W. E. 302 .— ex. ; and Gr. W. By. 
y. Eedmayne (1866) L. E. 1 C. P. 329.— 
G.P* applied. 

Black v. Baxendale (1S47) 17 L. J. Ex. 50 ; 
1 Ex. 410. — EX., commented on. 

Woodger r. G. W. By. (1867) 36 L. J. C. P. 
177, 179 ; L. E. 2 G. P. 318. 321 ; 15 L. T. 579 ; 

15 W. E. 3S3. — c.p/ 

Hadley y. Baxendale, explained and applied. 
Cory r. Thames Ironworks Co. (186S) 37 L. J. 
Q. B. 68 ; L. E. 3 Q. B. 181, 189 ; 17 L. T. 495 ; 

16 W. E. 457. — Q.s. 

cockburn, C.J. — I think that the true principle 
[Hadley v. Baxendale] is that, although where 
the buyer has sustained loss from the non- 
delivery of an article, the seller cannot be called 
upon to pay damages which could not fairly have 
been within his contemplation, although such 
damages, in point of fact, were sustained, still, if 
the seller contemplated a minor loss, it is just 
and reasonable that he should pay it. — p. 70. 
Blackburn, j. to the same effect. 

Hadley ^ Baxendale, rule in applied. 

Engel <?. Fitch (1868) 37 L. J. Q. B. 147 ; L. R. 
3 Q. B. 323.— Q.B. ; and (1869) 38 L. J. Q. B. 304 : 
L. E. 4 Q. B. 659, 66S ; 10 B. & 8. 738 ; 17 W. E.' 
894.— EX. CH. 

p i <— 

Hadley v. Baxendale, discussed. 

Sawdon c. Andrew (1874) 30 L. T. 23, 25. — EX. 

Hadley v. Baxendale, referred to. 

Bain r. Fothergill (1874) 43 L. J. Ex. 243. 
250 ; L. E. 7 H. L. 158, 177 ; 31 L. T. 387 ; 23 
W. E. 261.— H.L. (E.), with the JUDGES ; 
Baxendale v. L. C. & D. By. (1S74) 44 L. J. Ex. 
20, 27 ; L. R. 10 Ex. 35, 45 ; 32 L. T. 330 : 23 
W. E. 167— ex. CH. : Hobbs t. L. & S. W.Ry. 
(1875) 44 L. J. Q. B. 49, 51 : L. E. 10 Q. B. Ill, 
117 ; 32 L. T. 352 ; 23 W. E. 520.— Q.B. 

Hadley v. Baxendale, not applied. 

Bradshaw v. Lancashire and Yorkshire Ey. 
(1875) 44 L. J. C. P. 148, 151 ; L. E. 10 C. P. 
189, 193 ; 31 L. T, 847 ; 23 W. R. 310.— C.P. 

Hadley v. Baxendale. applied. 

Smith r. Green (1875) 45 L. J. 0. P. 28, 30; 1 
C. P. D. 92, 94 ; 33 L. T. 572 ; 24 W. E. 142.— 
c.p.d. ; Sanders v. Stuart (1876) 45 L. J. C. P. 
682, 684 ; 1 C. P. D. 326, 328 ; 35 L. T. 870 ; 24 
W. E. 949. — c.p.d. ; Wilson r. General Iron 
Screw Colliery Co. (1877) 47 L. J. Q. B. 239, 240 ; 
37 L. T. 789.— Q.B.D. ; Smith r. Lay (1882) 21 
Oh. L. 421, 428; 4S L. T. 54 ; 31 W. E. 187.— 
C.A. ; Hamilton r. MagilL (1883) 12 L. E. Ip. 
186.— ex. D. 

Hadley v. Baxendale, not applied. 

Skinner v. City of London Marine Insurance 
Corporation (1885) 54 L. J. Q. B. 437 ; 14 Q. B. L. 
882, 887 ; 53 L. T. 191 ; 33 W. E. 628.— C.A. 

Hadley v. Baxendale. 

Referredto , Grebert-Borquis r. Nugent (1885) 54 
L. J. Q. B. 511 ; 15 Q. B. L. 85, 89. — c.A. ; applied , 
Williams v. Peel Eiver Land Co. (1886) 55 L. T. 
6S9, 693.— c.A. ; White v. Peto (18S8) 58 L. T. 
710, 713. — kay, J. ; not applied , Marsh v. Joseph 
(1896) [1897] 1 Ch. 213, 231 ; 74 L. T. 412 ; 44 
W. E. 462.— KEKEWICH, J. (varied, 06 L. J. Ch. 
128 ; [1S97] 1 Ch. 213 ; 75 L. T. *58 ; 45 W. E. 
209.— c.A A And see kt Damages.” vol. i. col. 808. 


Cory v. Thames Ironworks Co. (1868) 37 
L. J. Q. B. 68 ; L. E. 3 Q. B. 181 ; 17 
L. T. 495 ; 16 W. R. 457. — Q.B., applied . 
Cambrian Steam Packet Co., Ex parte, Trent 
and Humber Co., In re (1868) 37 L. J. Ch. 686, 
689 ; L. E. 6 Eq. 396 .— giffard, v.-c. ; varied, 
38 L. J. Ch. 38 ; L. E. 4 Ch. 112 ; 19 L. T. 465 ; 
17 W. R. 181.— CAIRNS, L.C. 

Cory v. Thames Ironworks Co., referred to. 
British Columbia, &c., Saw-mili Co. v 
Nettleship (1868) 37 L. J. C. P. 235, 242; 
L. E. 3 C. P. 499, 509 ; 18 L. T. 604 ; 16 W. R. 
1046. — C.P. ; Elbinger Aetien-Gesellschaft v. 
Armstrong (1874) 43 L. J. Q. B. 211, 213 ; L. R. 
9 Q. B. 473, 477 ; 30 L. T. 871 ; 23 W. E. 
127.— Q.B. 7 

Cambrian Steam Packet Co., Ex parte, Trent 
and Humber Co., In re (1868) 37 L. J. Ch. 686 ; 
L. E. 6 Eq. 396. — giffard, v.-c. ; varied , 38 

L. J. Ch. 38 ; L. E. 4 Ch. 112 ; 19 L. T. 465 ; 
17 W. E. 181.— CAIRNS, L.C. 

Cambrian Steam Packet Co., Ex parte. 
Trent and Humber Co., In re, referred to. 
Albert Life Assurance Co., In re, Cooke and 
Edwards’ Claim (or Cook’sPolicy) (1S70) 39 L. J. 
Ch. 257 ; L. E. 9 Eq. 703, 706 ; 22 L. T. 92 ; 18 
W. E. 426.— james, v.-c. ; Northern Counties of 
England Fire Insurance Co., In re, Macfarlane’s 
C£iim (1880) 50 L. J. Ch. 273 ; 17 Ch. I). 337, 
341 ; 44 L. T. 299.— jessel, m.r. ; The Argen- 
tine (1888) 13 P. L. 191,203. — C.A. ; ESHER M.R. 
dissenting (affirmed, H.L. (E.), post). 

Wilson v. General Iron Screw Colliery Co. 
(1877) 47 L. J. Q. B. 239 ; 37 L. T. 789. 
— Q.B.D. , referred to. 

The Argentino (1888) 58 L. J. P. 1 ; 13 P. D. 
191, 203; 59 L. T. 914; 37 W. E. 210 ; 6 Asp. 

M. C. 278, 348.— C.A. ; affirmed, (1890) 59 
L. J. P. 17 ; 14 App. Cas. 519 ; 61 L. T. 706 ; 

6 Asp. M. C. 433 .— h.l.^e.). 

Danube and Black ftea Ry. v. Xenos (1861) 
31 L. J. C. P. 84 ; 11 C. B. (N.s.) 152 ; 5 L. T. 
527.— C.P. ; affirmed, (1862) 31 L. J. C. P. 284 ; 
13 C. B. (N.s.) 825 ; 8 Jui^(n.s.) 439 ; 10 W. E. 
320. — EX. CH. 

Danube and Black Sea Ey. v. Xenos, dis- 
cussed and applied. 

Frost *. Knight (1872) 41 L. J. Ex. 78 ; L. E. 7 
Ex. 1 11, 112 ; 26 L. T. 77 ; 20 W. E. 471.— EX. CH. 

byles, j. — T he Court of Error in Danube and 
Black Sea Ry. v. Xenos has laid it down that 
an absolute unconditional renunciation of a con- 
tract before the time of performance amounts to 
a breach, at the election of the promisee. — p. 82. 

Danube and Black Sea Ey. v. Xenos, applied. 
Corcoran v. Proser, (1873) 22 W. E. 222. — 
EX. CH. (IR.). 

Danube and Black Sea Ey. v. Xenos, re- 
ferred to. 

Roper yf Johnson (1873) 42 L. J. C. P. 65 ; 
L. E. 8 C. P. 167, 177 ; 28 L. T. 297 ; 21 W. E. 
384.— C.P. ; Hudson v. Hill (1874) 43 L. J. C. P. 
273, 281 ; 30 L. T. 555.— c.P. ; Metcalfe v. 
Britannia Ironworks Co. (1876) 45 L. J. Q. B. 
837, 850 ; 1 Q. B. D. 613, 634 ; do L. T. 759.— 
Q.B.D. ; COCKBURN, c.J. dissenting (affirmed, 
(1877) 46 L. J. Q. B. 443 ; 2 Q. B. D. 423 ; 36 
L. T. 451: 25 W. R. 720.— c.A.) ; Societe 
Generale de Paris r. Milders 08831 49 L. T. 55, 
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57. — field, J. ; Johnstone v. Hilling (1886) 55 1 
L. J. Q. B. 162 ; 16 Q. B. D. 460, 470 ; 54 L. T. < 
629 ; 34 W. R. 238 ; 50 J. P. 694.— C.A. See 
Contract, vol. i. col. 671. 

Leigh v. Paterson (1818) S Taunt. 540 ; 

2 Moore 588 ; 20 R. R. 552. — c.P. ; and 
Startup v. Cortazzi (1835) 4 L. J. Ex. 218 ; 

5 Tynv. 697 ; 2 Or. M. & R. 165.— EX.. 
approved and applied. 

Phillpotts r. Evans (1839) 9 L. J. Ex. 33 ; 

5 M. & W. 475. — ex. 

PARKE, B.— The proper principle is laid down 
in Leigh v. Paterson , where, as in the present 
case, the defendant gave notice that he would 
not fulfil his contract. The contract was, not- 
withstanding, held, and properly so, to continue 
open and obligatory on both parties. ... In 
Startup v. Cortazzi the defendant had agreed to 
deliver a quantity of linseed, and part of the 
purchase-money had been paid in advance. The 
defendant gave notice that the contract would 
not be fulfilled ; and it was held that the plain- 
tiff was entitled, in the way of damages, to the 
repayment of his advance, with interest, and 
also to the difference between the contract price 
and the price when the linseed ought to have 
been delivered. — p. 33. 

Leigh v. Paterson and Startup v. Cortazzi, 

discussed. 

Hochster v. Be la Tour (1853) 22 L. J. Q. E? 
455, 459 ; 2 El. & Bl. 678 ; 17 Jur. 972 ; 1 W. R. 
469. — Q.B. ; Frost v. Knight (1S70) 39 L f J. Ex. 
227, 231 ; L. R. 5 Ex. 322, 331 ; 23 L. T. 714 ; 
19 W. R. 77. — EX. ; MARTIN B. dissenting 
(reversed, ex. ch. See post , and “ Contract,” 
vol. i. col. 670). 

Phillpotts v. Evans (1839) 9 L. J. Ex. 33 ; 

5 M. W. 475. — EX., approved. 

Ripley McClure (1849) 18 L. J. Ex. 419, 
425 ; 4 Ex. 345.— EX. 

Phillpotts v. Evans and Ripley v. McClure, 

explained. 

Cort v. Ambergate, &c. Ry. (1851) 20 L. J. 
Q. B. 460, 466 ; 17 Q. B. 127 ; 15 Jur. 877.— Q.B. 

Phillpotts v. Ev«2s and Ripley v. McClure, 

discussed . 

Hochster v. Be La Tour (1853) 22 L. J. Q. B. 
455, 459 ; 2 El. & Bl. 678 ; 17 Jur. 972 ; 1 W. R. 
469. — Q.B. ; Frost v. Knight (1870) 39 L. J. Ex. 
227, 232 ; L. R. 5 Ex. 322, 332 ; 23 L. J. 714 ; 
19 W. R. 77.— ex. ; martin, B. dissenting 
(reversed, post). 

Phillpotts v. Evans and Ripley v. McClure, 

referred to. 

Frost v. Knight (1872) 41 L. J. Ex. 78, 79 ; 
L. R. 7 Ex. Ill, 113 ; 26 L? T. 77 ; 20 W. R. 
471.— ex. ch. 

Ripley v. McClure and Cort v. Ambergate, 
&c. Ry. (supra), applied. 

Byrne Van Tienhoven (1880) 49 L. J. C. P. 
316 ; 5 C. P. B. 344, 350 ; 42 L. T. 371 -5 44 J. P. 
667. — BINDLEY, J. 

Prance v. Gadget (1871) 40 L. J. Q. B. 121 ; 
L. R. 6 Q. B. 199 ; 19 W. R. 622.— Q.B., 
distinguished. 

Home v. Midland Ry. (1873) 42 L. J. C. P. 
59 ; L. R. 8 C. P. 131, 139 ; 28 L. T. 312 ; 21 W. R. 
481.— EX. CH. ; LUSH, J, and pioott, b. dis- 
senting. 

marlin, b. — T he plaintiffs no doubt lost 


what they sued for, but it seems to me they are 
only entitled to ordinary damages. One test* is 
to suppose the goods [shoes] were burnt,, and in 
such case I cannot see that the plaintiffs could 
recover four shillings a pair, but think t-hey could 
recover only the value of the slroes at the time 
when they were burnt. As respects France v. 
Gaudet, the champagne case, the action there 
was between vendor and vendee, and further, 
there is, I think, little analogy in the cases on 
this subject, and each case must stand on its 
own grounds. — p. 61. 

Prance v. Gaudet. referred to. 

The Star of India (i870) 1 P»B. 466 ; 45 L. J. 
Adm. 102 ; 35 L. T. 407 ; 25 W. R. 377. 

sir* R. phillimore. — In the more recent 
case of FruUce v. G-audet the distinction, 
between an action of contract for the recovery 
of damages and an action against a wrongdoer, 
appears to have been very clearly taken. — p. 472. 

France v. Gaudet, not applied. 

Johnson v. Hook (1883) 31 W. R. 812 ; 1 
Cab. & E. 89.— STEPHENS, J. 

Prance v. Gaudet, discussed. 

M’Xeill *. Richards (1898) [1899%] 1 Ir. R. 
79, 85. — PORTER, M.R. 

Horn (or Horne) v. Midland Ry. (1S73) 42 
L. J. C. P. 59 ; L. R. 8 C. P. 131 ; 28 L. T. 
312 ; 21 W. R. 481.— EX. CH. ; ^USH, J.«* 
and pigott, b. dissenting ; 7iot applied. 
Larios v. Bonany y Gurety (1873) L. R. 5 

P. C. 346, 358.— P.C. 

Horn (or Horne) v. Midland Ry., referred to. 
Elbinger Actien-Gesellschaft v. Armstrong 
(1874) 43 L. J. Q. B.211, 214 ;L. R. 9 Q. B. 473, 
479 ; 30 L. T. 871 ; 23 W. R. 127.— Q.B. ; The 
Parana (1876) 1 P. B. 452,463 ; 35 L. T. 32 ; 24 
W. R. 264.— SIR R. PHILLIMORE ; and (1877) 

2 P. B. 118, 120 ; 36 L. T. 388 ; 25 W. R. 596.— 
C.A. ; Couper v. Richards (18S7) 3 Times L. R. 739. 
— field and manisty, jj. : Duckham Brothers v. 
G. W. Ry. (1S99) SO L. T. 774, 776 .— darling, j. 

Coventry v. G. E. Ry. (1883) 52 L. J. Q. B. 
694 ; 11 Q. B. D. 776 ; 49 L. -T. 641.— 
C.A., principle applied. 

Seton r. Lafone (1S86) 56 L. J. Q. B. 164 ; 18 

Q. B. B. 139, 144 ; 35 W. R. 347.— denman, J. ; 
and (1887) 56 L. J. Q. B. 416 ; 19 Q. B. B. 68, 
71 ; 57 L. T. 547 ; 35 W. R. 749. — C.A. 

Valpy v. Oakeley (1861) 20 L. J. Q. B. 380 ; 
16 Q. B. 941 ; 16 Jur. 38.— Q.B. , approved 
ami applied. 

Griffiths v. Perry (1859) 28 L. J. Q, B. 204, 
207 ; 1 El. & El. 680 ; 5 Jur. (N.S.) 1076.— Q.B. ; 
Chalmers. Ex parte, Edwards, In re (1873) L. R. 8 
Ch. 289, 292 ; 42 L. J. Bk. 37 5 28 L. T.325 ; 21 W.R. 
349.— C.A. 

Brookman v. Rothschild (1829) 7 L. J. (o.s.) 
Ch. 163; 3 Sim. 153. — V.-c. ; affirmed mm. 
Rothschild i\ Brookman (1831) 5 Bligh (n.S.) 
165 ; 2 Bow & Cl. 183 ; 30 R. R. 147.— H.L. (e.). 

Brookman v. Rothschild, commented on. 
Waddell v. Blockey (1879) 48 L. J. Q. B. 517 ; 
4 Q. B. B. 678, 680 ; 41 L. T. 458 ; 27 W. R. 
931.— Q.B. 

bramwell, L.j. — When a person has been in- 
. duced to buy something by the fraud of the seller, 
if on discovering the fraud he is still in posses- 
; sion of the chattel, and can restore it in the same 
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state as when he obtained it, he can receive back 
the full price of the chattel. It may be that in 
the present case if the trustee of the bankrupt 
purchaser could have tendered back the rupee 
paper which the bankrupt had purchased, he 
could have recovered back the whole purchase- 
money, according to JBrookman v. Rothschild. 
I do not say that he could, for I hope this case 
could have been distinguished from that, which, 
assuming as I do that it was right in law, was a 
decision that, in my opinion, worked most 
grievous and unreasonable injustice, in which 
money was simply taken out of the pocket of 
one person who was entitled to keep it, and put 
into that of another who had no right to have it. 
Perhaps if there could in any way have been a 
restitutio in integrum in this case, the plaintiff 
might have recovered the whole-- of the price. 
But it is not necessary to discuss that matter, for 
our decision is not founded on that consideration. 
— p. 519. And see ante , col. 2515. 

Hydraulic Engineering Co. v. McHaffie 
(1878)4 Q. B. D.670; 27W.B.221.— C.A., 
referred to. 

Hammond \\ Bussey (1887) 57 L. J. Q. B. 
58 ; 20 Q. B. D. 79, 97.— C.A. 

Allen v. Cameron (1833) 2 L. J. Ex. 263 ; 
1 Or. & M. 832 ; 3 Tyrw. 907 ; 38 E. R. 
624. — EX., referred to. 

. Dawspu i?. Collis (1851) 20 L. J. C. P. 116. 
118 ; 10 C. B. 523 ; 2 L. M. & P. 14.— C.P. 

7. Bights of Unpaid Vendor. 

Dixon v. Yates (1816) 1 Stark. 447. — ellen- 
BOROUGH, c.J. ; and K.B., referred to. 
Townley i\ Crump (1S35) 5 L. J. K. B. 14 ; 4 

A. & E. 58 ; o N. & M. 606 ; 1 H. & W. 564. 
• — K.B. 

Dixon v. Yates (1833) 2 L. J. K. B. 198 ; 5 

B. & Ad. 313 ; 2 N. & M. 177 ; 39 B. B. 
489 —K.B. 

Principle applied , Lackington v. Atherton 
(1844) 13 L. J. C. P. 140 ; 8 Scott (N. B.) 38 ; 
7 Man. & G-. 360 ; 8 Jur. 406. — C.P. ; dis - 
tingukheft, Scott v. England (1844) 14 L. J. 
Q.B. 43 ; 2 D. & L. 520 ; 9 Jur. 87.— patter- 
son, J. ; discussed, Tanner v. Scovell (1845) 14 
L. J. Ex. 321 ; 14 M. &; W. 28. — EX. ; referred 
to, Meyerstein r. Barber (1866) 36 L. J. G. P. 48, 
56 ; L. B. 2 C. P. 38, 51.— C.P. (affirmed, (1867) 
36 L. J. C. P. 289 ; L. B. 3 C. P. — EX. CH. and 
(1873) 39 Ik J. C. P. 187 ; L. R. 4 H. L. 317 ; 22 

L. T. 808 ; 18 W. B. 1041.— H.L. (e.)) ; Heilbutt 
I?. Hickson (1872) 41 L. J. C. P. 228, 234 ; L. B. 
7 C. P. 438, 450 ; 27 L. T. 336 : 20 W. B. 1035. 
—C.P. 

Dixon v. Yates, referred to. 

Kemp v. Falk (1882) 7 App. Cas.573 ; 52 L. J. 
Ch. 167 ; 47 L. T. 454 ; 31 W. B. 125 ; 5 Asp. 

M. C. 1. — H.L. (E.). 

lord blackburn. — There it is said that the 
delivery of a part is a delivery of the whole. . . . 
I had always understood the law upon that?point 
to have been agreed law, which nobody ever 
doubted since an elaborate judgment in Dixon 
v. Tates, by Lord Wensleydale, who was then 
Parke, J. The rule I had always understood, 
from that time down to the present, to be that 
the delivery of a part may be a o delivery of the 
whole if it is so intended, but that it is not such 


a delivery unless it is so intended, and I rather 
think that the onus is upon those who say that 
it was so intended. — p. 586. 

Wait v. Baker (1848) 17 L. J. Ex. 307 ; 2 
Ex. 1 .— ex. 

Referred to, Van Casteel r. Booker (1848) 18 
L, J. Ex. 9 ; 2 Ex. 691. — ex. ; approved and 
applied, Jenkyns v. Brown (1849) 19 L. J. Q. B. 
286 ; 14 Q. B. 496. — Q.B. ; Turner r. Liverpool 
Docks Trustees (1851) 20 L. J. Ex. 393, 400 ; 
6 Ex. 543. — EX. CH. ; referred to, Joyce v. 
Swann (1864) 17 C. B. (n.s.) 84. — c.p. ; Pearson, 
Ex parte, Wiltshire Iron Co., In re (1868) 37 
L. J. Ch. 554, 556 ; L. B. 3 Ch. 443, 448 ; 18 
L. T. 38, 423 ; 16 W. B. 682.— l.jj. ; Heilbutt v. 
Hickson (1872) 41 L. J. C. P. 228, 234 ; L. B. 7 

C. P. 438, 450 ; 27 L. T. 336 ; 20 W. 'B. 1035.— 
C.P. (BRETT, J., dissenting) ; G-abarron (or 
Gabarrow) v. Ivreeft (1875) 44 L. J. Ex. 238, 
243 ; L. R. 10 Ex. 274, 280 ; 38 L. T. 365 ; 24 
W. B. 146 ; 3 Asp. M. C. 36. — EX. ; discussed 
and distinguished « Mirabita v. Imperial Ottoman 
Bank (1S78) 47 L. J. Ex. 418 ; 3 Ex. D. 164, 
169 ; 38 L. T. 597.— C.A. 

Van Casteel v. Booker (1849) 18 L. J. Ex. 
9 ; 2 Ex. 691.— EX. 

Appro red and applied, Jenkyns r. Brown 
(1849) 19 L. J. Q. B. 286 ; 14 Q. B. 496.— Q.B. ; 
Turner v. Liverpool Docks Trustees (1851) 20 
5i. J. Ex. 393, 400 ; 6 Ex. 543. — EX. CH. ; Scots- 
mans v. Lancashire and Yorkshire By. (1867) 36 
L. J. Ch. 361, 363 ; L. B. 2 Ch. 332, 336; 16 
L. T. 189 ; 15 W. B. 537 —CHELMSFORD, L.C. 
and cairns, l.j. ; discussed and distinguished, 
Berndtson r. Strang (1867) 36 L. J. Ch. 
879, 885 ; L. E. 4 Eq. 481, 4S9 ; 16 L. T. 
583 ; 15 W. R. 1168. — wood, v.-c. (varied, 
L.C. See post, col. 3024) ; rule in applied , 
Ogg v. fihuter (1875) 44 L. J. C. P. 161 ; L. B. 
10 C. P. 159, 165 ; 32 L. T. 114 ; 23 W. B. 319. 
-C.P. (reversed, 45 L. J. O. P. 44 ; 1 C. P„ D. 
47 ; 33 L. T. 492 ; 24 XT. B. 11)0. — C.A.) ; referred 
to, Gabarrow (or Gabarron) v. Kreeft (1875) 44 
L. J. Ex. 238, 243 ; L.^B. 10 Ex. 274, 281 ; 38 
L. T. 365 ; 24 W. B. 146 ; 3 Asp. M. C. 36 —EX.; 
approved. Colonial Insurance Co. of New 
Zealand v. Adelaide Marine Insurance Co. (1886) 
56 L. J. P. C. 19 : 12 App. Cas. 128, 139 ; 56 

L. T. 173 ; 35 W. B. 636 ; 6 Asp. M. C. 94.— P.C. 

Miles v. Gorton (1834) 3 L. J. Ex. 155 ; 2 
Cr. & M. 504 ; 4 Tyrw. 295 ; 39 B. B. 
820. — EX., discussed . 

Tanner i\ Scovell (1845) 14 L. J. Ex. 321 ; 14 

M. & W. 28. — EX. ; Griffiths v. Perry (1859) 28 
L. J. Q. B. 204 ; 1 El. & El. 680 ; 5 Jur. (N.S). 
1076. — Q.B. ; Chalmers, Ex parte, Edwards, In 
re (1S73) L. B. 8 r Ch. 289, 292 ; 42 L. J. Bk. 
37; 28 L. T. 825 ; 21 W. B. 349.— L.C. and L.JJ. 

Miles v. Gorton, adopted. 

Grice r. Bicliardson (1877) 3 App. Cas. 319 ; 
47 L. J. P. C. 48 ; 37 L. T. 677 ; 26 W. B. 358. 
—P.C. n 

sir b. peacock (for the Court). — The 
question in this case arises from the circum- 
stance that the appellants iilled the double 
character of vendors and warehousemen. . . . 
The question then comes, was ftie arrangement 
that warehouse rent was to~be paid equivalent 
to actual delivery, so as to prevent the vendors 
from having their right of lien. That point 
seems to have been determined in Miles v. 
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Gorton . ... In this case the goods, whilst in 
the warehouse, though rent was payable for 
them, remained in the possession of the appel- 
lants ; and their lordships are of opinion that as 
the goods remained in the possession of the 
vendors, and no actual delivery had been made 
to the purchasers, the vendor’s lien revived upon 
the insolvency of the vendees.— pp. 323, 32*1. 

Jenkyns v. Brown (1849) 19 L. J. Q. B. 2SG ; 
14 Q. B. 490 . — q.b. ; referred to. 

Sewell v. Burdick (1884) 10 App. Cas. 74, 80 : 
54 L. J. Q. B. 126 ; 52 L. T. 445 ; 33 W.R.461 ; 
5 Asp. M. C. 376 . — h.l. (e.). 

Bunney v. Poyntz (1838) 2 L. J. K. B. 55 ; 
4^B. & Ad. 568 ; 1 N. & M. 229 ; 38 E. R. 
309 . — K.B., discussed. 

Tanner v. Scovell (1S45) 14 L. J. Ex. 321 ; 14 
M. & W. 28, 37 .— ex. 

POLLOCK, C.B. — In Bunney v. Poyntz, part 
delivery of a portion of a haystack, with 
intent to separate that from the remainder, 
was held not to be sufficient [to put an end to 
the right of stoppage in transit u]. — p. 324. 

Bunney v. Poyntz, referred to. 

Cooper, Ex parte, McLaren, In re (1879) 11 
Ch. D. 68, 76 ; 48 L. J. Bk. 49 ; 40 L. T. 105 ; 
27 W. R. 518— C.A. 

M’Ewan v. Smith (1849) 2 H. L. Cas. 309 ; 
13 Jur. 265 .— h.l. (sc.), discussed. 

Gunn v. Bolckow, Vaughan & Co. (1875) 44 
L. J. Ch. 734, n. ; L. R. 10 Ch. 497, n.— BACON, 
v.-c. : reversed, (1875) 44 L. J. Ch. 732 ; L. R. 10 
Ch. 491 ; 32 L. T. 781 ; 23 W. R. 739.— L.JJ. 

M’Ewan v. Smith, referred to. 

Cole v. North Western Bank (1875) 44 L. J. 
C. P. 233 ; L. R. 10 C. P. 354, 373 ; 32 L. T. 
733 . — ex. ch. 

"blackburn, J. — It has been repeatedly de- 
cided that a sale or pledge of a delivery order or 
other document of title (not being a bill of 
lading) by the vendee does not defeat the unpaid 
vendor’s rights, because the vendee is not 
intrusted as an agCrTc. — Jenhyns v. Usborne [13 
L. J. C. P. 196 ; 7 Man. & G. 478, see “ Shipping,” 
post, col. 3327J and MJEhoan v. Smith . — p. 242. 

M’Ewan v. Smith, distinguished. 

Pooley v. G. E. Ry. (1876)' 34 L. T. 537, 540. 

—EX. D. 

M’Ewan v. Smith, applied. 

Gillman, Spencer & Co. v. Carbutt & Co. 
(1889) 61 L. T. 281 ; 37 W. R. 437.— c.A. 
ESHER, M.R., FRY and LOPES, L.JJ. 

O 

Ogg v. Shuter, 44 L. J. C. P. 161; L. R. 
10 C. P. 159; 32 L. T. 114; 23 W. R. 319.— 
C.P. ; reversed. (1875) 45 L. J. C. P. 44 ; 1 C. P. I). 
47 ; 33 L. T. 492 ; 24 W. R. 100.— C.A. 

Ogg v. Shuter, discussed. 

Mirabita v. Imperial Ottoman Bank (1878) 47 
L. J. Ex. 418 ; 3JEx. D. 164, 169 ; 38 L. T. 597. 
— C.A. See judgments at length. 

Milgate v^ Kebble (1841) 10 L. J. C. P. 
277 ; 3 Mah. & G. 100 ; 3 Scott N. R. 
358. — C.P., discussed . 

Donald v. Suckling (1866) 35 L. J. Q. B. 232 ; 
L. R. 1 Q. B. 585, 616 ; 12 Jur. (N.S.) 795 ; 14 


L. T. 772 ; 15 W. R. 13.— q.b. ; SHEE, J. dis- 
senting. 

BLACKBURN, J. — Bloxham v. Sanders [4 B. (fc 
C. 941] and Milgate v. Kebble are cases of 
unpaid vendors, and therefore are neff authorities 
directly applicable to a case o£ pledge. But the 
position of a partially unpaid vendor who irregu- 
larly sells the goods, which have only been 
partially paid for, is very analogous to that of 
a pledgee, and in Mil gat'd y. Kebble. Tindall, J., 
is reported to have used language that seemed to 
indicate that in his opinion a pledgor could not 
have maintained trover any more than tlie 
vendee in that case. — p. 249. 

Spalding v. Ruding (1S43) 12 L. J. Cli. 
503 ; 6 Beav. 376 . — langdale, ar.R. 
FolloicedrBermli son v. Strang (1867) 36 L. J. 
Ch. S79 ; L. R. 4 Eq. 481, 486 : 16 L. T. 583 ; 

15 W. R. 1168. — wood, v.-c. (varied, L.C., see 
post : discussed. Pigott r. Pigott (1867) 37 L. J. 
Ch. 116, 119 : L. R. 4 Eq. 549, 561 ; 10L.T. 766. 
— WOOD, v.-c. ; followed , Coventrv v. Gladstone 
(1S68) 37 L. J. Ch. 492, 494 ; L. R.‘ 6 Eq. 44, 48 ; 

16 W. R. 837.— WOOD, v.-C. : considered, Rodger 
v. Comptoir d* Escompte (1869) 3S L. J. P. C. 
30 ; 5 Moore P. C. (N.S.) 538 : L. R. 2 P. C. 393, 
407 ; 21 L. T. 33 ; 17 W. R. 46S.— P.C. (see 
“ Shipping,” post, col. 3330). 

Spalding v. Ruding, ptrinciple applied. 
Golding, Davis & Co., Ex parte, -knight. In 
re (1880) 13 Ch. D. 628 ; 42 L. T. 270 ; 48 W. R. 
481.— c.A. ; Falk, Ex parte, Kiell, In re (1880) 
14 Ch. D. 446, 457 : 42 L. T. 780 : 28 W. R. 785 ; 

4 Asp. M. C. 2S0.— C.A. 

Spalding v. Ruding, principle applied. 

Balk, Ex parte, Kiell, In re, affirmed. 

Kemp v. Falk (1882) 7 App. Cas. 573 ; 52 
L. J. Ch. 167 ; 47 L. T. 454 ; 31 W. R. 125 ; 

5 Asp. M. C. 1. — H.L. (E.). 

selborne, L.C. — Wertzinthus, In re [(1833) 
3 L. J. K. B. 56 ; 5 B. & Ad. S17. — k.b. (see 
“ Shipping,” post, col. 3376)] and Spalding v. 
Ruding clearly establish that the right of stop- 
page in transitu is not discharged absolutely by 
an indorsement of a bill of lading by , way of 
security or pledge, but that it remains, in equity 
at all events (and that is quite enough for the 
present purpose), as it was before, subject to a 
charge in favour of the indorsee of the bill of 
lading, which must be paid off, and which being 
paid off, the person entitled to, and exercising, 
the right of stoppage in transitu stands in 
exactly the same position as to everybody else 
as if there had been no security, and no pledge, 
and no indorsement of the bill of lading. — p. 576. 

lords blackburn and watson to the same 
effect. 

Spalding y. Ruding and Kemp v. Balk, 

referred to. 

Sewell r. Burdick (1S84) 54 L. J. Q. B. 126; 
10 App. Cas. 74, 85 ; 52 L. T. 445 ; 33 W. R. 
461 ; 5 Asp. M. C. 376.— H.L. (E.). 

Berndtson (or Berndston) v. Strang (1867) 36 
L. j;Ch. 879 : L. B. 4 Eq. 481 ; 16 L. T. 583 ; 15 
W.R. 1168.— WOOD, v.-c. ; varied (1868) 37 L. J. 
Ch. 665 ; L. R. 3 Ch. 588 : 19 L. T. 40 ; 16 W. R. 
1025. — CAIRNS, L.C. And see post, col. 3025. 

Berndtson v. Strang, applied. 

Fraser Witt (1S68) L. R. 7 Eq. 64, 71 ; 19 
L. T, 440 ; 17 W. K. 92.— ROMILLY, M.u. 
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Berndtson v. Strang (* mprcC), referred to. 
Rodger r. Comptoir d’Escompte (I860) 38 L. J. 

P. C. 39; L. R. 2 P. C. 393, 404 ; 5 Moore P. C. 
(N.S.) 538 ; 21 L. T. 33 ; 17 W. R. 468.— p.o. : 
Latham r. Chartered Bank of India, &c. (IS 74) 
43 L. J. Bk. 642 ; L. B. 17 Eq. 205, 216 ; 29 L. T. 
795. — BACON, V.-C.* 

Berndtson v. Strang, explained and applied . 
Rosevear China Clay Co., Ex parte, Cock. 
In re (1879) 11 Ch. I). 560; 48 L. J. Q. B. 
100 ; 40 L. T. 730 ; 27 W. R. 591.— C.A. ; reversing 
BACON, C.J. 

JAMES, L.J. — With all respect for the de- 
cision of the C.J., I am of opinion that this case 
cannot be distinguished from the authorities 
which have been referred to, in particular that 
of Berndtson v. Strang. The authorities show 
that the vendor has a right to stop in transitu 
until the goods have actually got home into the 
hands of the purchaser, or of someone who 
receives them in the character of his servant or 
agent. . . . It is admitted that if it had been 
mentioned in the original contract for sale that 
the goods were to be carried to Glasgow the 
present case could not have been distinguished 
from Berndtson v. Strang , but it is said that the 
fact that no ultimate destination was mentioned 
affords a distinction. It seems to me, how- 
ever, that the mere fact that the port of destina- 
tion was left uncertain, or was changed after the 
contract forjsole, can make no difference. — p. 568. 

brett, l.j. — In Berndtson v. Strang the test 
put by Lord Cairns is, whether the goods have 
been delivered only to a carrier, although he may 
have been named by the purchaser. There the 
ship had been chartered, by the purchaser, and 
therefore, when the goods were placed on board 
there was a constructive delivery to him. Yet, 
because the goods were in the hands of the ship- 
owner as carrier, it was held that the transit was 
not over until that carriage was over. — p. 570. 
cotton, l.j. to the same effect. 

Berndtson v. Strang, referred to . 

Beth ell v. Clark (1888) 57 L. J. Q. B. 302 ; 20 

Q. B. D. 615, 620 ; 59 L. T. 808 ; 36 W. R. 611 : 
6 Asp. M. C. 346. — C.A. 

• 

O’Sullivan, In re, Ferd, Bailer & Co., Ex 
parte (1891) 61 L.J. Q. B. 228; 66 L. T. 619. 
—WILLIAMS and COLLINS, JJ. ; reversed. (1892) 
67 L. T. 464.— C.A. 

Snee v. Prescott (1743) 1 Atk. 245 ; 6 East 
28, n. — L.C. 

Commented on , Lickbarrow r. Mason (1787) 

2 Term Rep. 63 ; 1 H. Bl. 357 ; 6 East 21 ; 1 

R. R. 425. — k.b. ; approved , Ellis r. Hunt (1789) 

3 Term liep. 464 ; 1 R. R. 743. — K.B. ; referred 
to , Eeise v. Wray (1802) 3 East 93 ; 6 E. R. 
551. — k.b. ; Westzinthus, In re (1833) 3 L. J. 
K. B. 56 ; 5 B. & Ad. 817 ; 2 N. & M. 644— K.B. 

Kinloch v. Craig (1789 — 90) 3 Term Rep. 
119, 783 : 1 R. R. 664. — K.B., distinguished. 
Bryans v. Nix (1839) 8 L. J. Ex. 137 ; 4 M. & 
W. 775 ; 1 H. & H. 4S0.— EX. 

Hodgson v. Loy (1797) 7 Term Rep, 440 * 4 
R. R. 483. — K.B., applied. 

Feize *. Wray (1802) 3 East 93 ; G R. R. 551. 
— K.B. 

ellen borough, C.J., said Ho&gxm v. Boy 
showed that a part payment did not destroy the 
vendor’s rights of stopping in traTisitu ; it only 


reduced the equitable lien pro tanto , when he got 
the goods into his possession. — p. 103. 

Hodgson v. Loy, distinguished. 

Stoveld r. Hughes (1811) 14 East 30S ; 12 R. R. 
523. — K.B. ; Nichols v. Hart (1831) 5 C. & P. 179. 
— TINDAL, C.J. 

Hodgson v. Loy, referred to. 

Schotsmans r. Lancashire and Yorkshire Ry. 
(18(57) 36 L. J. Ch. 361, 366 ; L. R. 2 Ch. 
332, 340 ; 16 L. T. 189 ; 15 W. R. 537.— L.c. and 

L. JJ. 

Pennell v. Alexander (1854) 23 L. J. Q. B. 
171 ; 3 El. & Bl. 283 ; 18 Jur. 627.— Q.B., 
applied. 

Southwell r. Bowditch (1876) 45 L. J. C. P. 
374 ; 1 C. P. D. 100, 104 ; 34 L. T. 133 ; 2-fr W. R. 
275. — C.P.D. ; reversed, 45 L. J. C. P. 630 ; 1 
C. P. D. 374 ; 35 L. T. 196 ; 24 W. R. 838.— C.A. 

Clay v. Harrison (1829) 10 B. & C. 99 ; 2 
Man. & R. 17 ; LI. & W. 104 ; 8 L. J. (o.s.) 
K. B. 90 ; 33 R. R. 304.— K.B., referred to. 
Edwards v. Brewer (1837) 6 L. J. Ex. 135 ; 2 

M. & W. 375. — EX. 

Clay.v. Harrison, and Holst v. Pownal 
(1794) 1 Esp. 240 ; 2 B. & P. 461, n.— C.P., 
sec 5 R. R. 658, n., referred to. 

James r. Gridin (1837) 6 L. J. Ex. 241 ; 2 M. 
& Wp. 623, 632. — EX. ABINGER, C.B. dissenting. 

Holst v. Pownal, overruled. 

L. & N. W. Ry. v. Bartlett (1S61) 31 L. J. Ex. 
92 ;7H.& N. 400 ; 8 Jur. (N.S.) 58 ; 5 L. T. 
399 ; 10 W. It. 109.— EX. 

Yertue v. Jewell (1814) 4 Campb. 81. — 
ellenborough, C.J., and k.b., discussed. 
Leask Scott (1877) 2 Q. B. D. 376, 380 ; 46 
L. J. Q. B. 576 ; 36 L. T. 784 ; 25 W. R. 654.— 
c.a. See “Shipping.” 

Litt v. Cowley (18L6) 7 Taunt. 169; 2- 
Marsh, 457 ; Holt N.P. 338 ; 17 R. R. 482. 
— C.P., referred to. 

Whitehead v. Anderson (1842) 11 L. J. Ex. 
157 ; 9 M. & W. 518.— EX. 

Whitehead v. Anderson ^applied. 

Wentworth v. Outli waite (1843) 12 L. J. Ex. 
172 ; -10 M. & W. 436. — ex. ; Bolton v, Lan- 
cashire and Yorkshire Ry. (1866) 35 L. J. C. P. 
137 ; L. R. 1 C. P. 431, 438 ; 12 Jur. (N.S.) 317 ; 
13 L. T. 764 ; 14 W. R. 430.— C.P. ; Coventry 
■v. Gladstone (No. 2) (1868) 37 L. J. Ch. 492, 495 ; 
L. R. 6 Eq. 44. 49 ; 16 W. R. 837.— WOOD, V.-C. 
Gibbes, Ex parte, Whitworth, In re (1875) 45 
L. J. Bk. 10 ; 1 Ch. D. 101, 111 ; 33 L. T. 479 ; 
24 W. R. 298 .— bacon, C.J. 

Whitehead v. Anderson, explained. 

Falk, Ex parte, Kiell, In re (1880) 14 Ch. D. 
446 ; 42 L. T. 780 ; 28 W. R. 785 ; 4 Asp. M. C. 
280. — C.A. ; affirmed, H.L., supra , col. 3024. 

james, l.j. — That is not a judicial decision 
that any such duty [to communicate the notice 
with reasonable diligence to the master] is 
imposed on the shipowner ; it is only a decision 
that, at the most, he could be under no further 
obligation.— p. 450. 

Whitehead v. Anderson, applied. 

Bethell Clark (1887) 19 Q. B. D. 553 ; 57 
L. T. 627 ; 36 W. R. 185.— MATHEW and CAVE, 
JJ. ; affirmed, (1888) 57 L. J. Q. B. 302 ; 20 
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Q. B. D. 615 ; 59 L. T. 808 ; 36 W. R. 611 ; G 
Asp. M. C. 346. — c.A. 

mathew, j. — The further point was made 
that the notice to stop was insufficient, because 
it had been served on the owners and not on the 
master of the ship. But the notice had been 
given to the owners under such circumstances as 
enabled them to communicate with the master, 
and prevent a delivery contrary to the terms of 
the notice to stop — Whitehead v. Anderson. — 
p. 560. 

Coates v. Railton (1827) 6 B. & C. 422 ; 
9 D. & R. 593 ; 5 L. J. (o.S.) K. B. 209 ; 
30 R. R. 385. — K.B., discussed. 

Kendall v. Marshall (1S83) 11 Q. B. D. 356 ; 
52 L. J. Q. B. 313 ; 48 L. T. 951 ; 31 W. R. 597. 
—C.A. £ 

BRETT, L.J. — Coates v. Railton is somewhat 
difficult of explanation ; perhaps it may be 
explained on the same grounds as some other 
decisions : but if it cannot, I think the decision 
wrong. — p. 3G6. 

cotton, L.J. — This is a fresh transit, not from 
the seller to the buyer, but by or from, the 
buyer. The principle is laid down by Bayley, J., 
in Coates v. Railton , where he says : ;i It is a 
general rule that where goods are sold to be sent 
to a particular destination named by the vendee, 
the right of the vendor to stop them continues 
until they arrive at that place of destination.” — 
p. 367. f 

bowen, L.J. — In Coates v. Itailtou several 
cases were cited by Bayley, J., in the course of 
his judgment, and the principle to be deduced 
from them is that, where goods are sold to be sent 
to a particular destination, the transit us is not 
at an end until the goods have reached the 
place named by the vendee to the vendor as 
their destination. — p. 369. 

Coates v. Railton, referred to. 

Bethell v. Clark (1888) 20 Q. B. D. 615, 619 ; 
5-7 L. J. Q. B. 302 ; 59 I* T. 808 ; 36 W. R. 611 ; 
6 Asp. M. C. 346. — C.A. 

Golding, Davis "S' 'Co., Ex parte, Knight, 
In re (1SS0) 13 Ch. D. 628 ; 42 L. T. 270 ; 
48 W. R. 481. — C.A., approved and 
followed . 

Falk, Ex parte, Kiell, In re (1880) 14 Ch. D. 
446 ; 42 L. T. 780 ; 28 W. R. 785 ; 4 Asp. M. C. 
280. — C.A. (affirmed, H.L., post). 

james, L.J. — Whether that decision was right 
or wrong, it appears to me that it is binding upon 
us, and it is not less binding on me because I was 
a party to it. It is a decision of die C. A., and it 
is not open to be re-heard merely because the 
Court now consists in part of the same judges. 
It appears to me that it is impossible to distin- 
guish between the presents case and Golding , 
Rack <$• Co ., Ex parte. — p. 454. 

bagg- ALLAY, L.J. — I desire to add that the 
doubts which, in Golding, Dans $ Co., Ex parte, 
I said that I had entertained during the argu- 
ment turned entirely upon the special circum- 
stances of that case. My doubt was whether the 
goods had not been delivered at Liverpool to 
Knight & Son <md then started on a fresh 
tramitm. Upon consideration, I was satisfied 
that that was not the right view of the facts. — 
p. 454. • . 

bramwell, L.J.— There is the decision in 
Golding, Dark ,$* Co., Ex parte , which seems to 
me to be exactly in point. I am not going to 


shelter myself under the authority of that case. 
In my opinion it was rightly decided. — p. 456. 

• 

Golding, Davis & Co., Ex parte, Knight, 

In re, not considered. 

Kemp r. Falk (1882) 7 App. Co$. o73.*5Sl r ; 
52 L. J. Ch. 167 ; 47 L. T. 4ai : 31 W. R' 125 ; 
5 Asp. M. C. 1. — H.L. (E.). 

lord blackburn. — W e have no occasion to 
consider whether Golding, Davis Co., Ex parte, 
was well or ill decided, because no point relatiug 
to it arises here. — p. 581. 

lord watson to the same effect. 

Golding, Davis & Co., Ex parte, Knight, 

i In re, principle applied. 

Bellamy v. Davev (1891) 60 L. J. Cb. 778 ; 
[1891] 3 Oh. 540 ; 65 L. T. 308f 40 W. R. 118.— 
romer, J. ; appeal dismissed l>y consent, W. X. 
(1891) 192. 

Watson, Ex parte, Love, In re (1877), 46 
L. J. Bk. 97 ; 5 Ch. D. 35 ; 36 L. T. 75 ; 
25 W. It. 489. — G.A., explained and 
applied. 

Kendall r. Marshall (1883) 52 L. J. Q. B. 313 ; 
11 Q. B. I). 356, 366, 369; 48 L. T. 951: 31 
W. R. 59 / . — C.A. 

Watson, Ex parte, Love. In re, dktui - 
gu kited. 

Miles, Ex parte, Isaacs, In re (18S5) 15 Q. B. D. 
39 ; 54 L. J. Q. B. 566.— C.A. 

| brett, m.r. — I t seems to me that Watson, 
Ex parte, was decided upon the assumption that 
the purchaser, having made his arrangements 
for the transit, directed the vendor to send the 
goods, according to those arrangements, straight 
from the place of manufacture to Shanghai. 
There was nothing more to be done as to the 
transit after the vendor had directed the goods 
to be conveyed to Shanghai to the person to 
whom they were to be delivered there. It was 
assumed that- the vendor in that case knew, not 
only that the goods were to go to Shanghai, but 
that they were to be delivered to a specified 
firm there. From the moment, therefore, that 
the goods left the vendor’s hands until they 
arrived at the place of business of that firm in 
Shanghai they would be in transit, without the 
necessity of any new order from the purchaser. — 
p. 46. 

lindley, L.J. — In Watson, Ex parte, there 
was a bargain between the buyer and the seller 
that the goods should go straight to a specified 
firm at Shanghai, and that that destination 
should be stated in the bill of lading. The seller 
could have obtained an injunction to prevent the 
goods from going elsewhere. — p. 47. 

Watson, Ex parte, Love, In re, referred to. 

Bethell v. Clark (1887) 19 Q. B. D. 553, 559 ; 
57 L. T. 627 ; 36 W. E. 185.— MATHEW and 
CAVE, JJ. (see post, col. 3036) ; affirmed, C.A. 
(supra, col. 3026). 

Coventry v. Gladstone (1868) 37 L. J. Ch. 

. 492 ; L. R. 4 Eq. 493 ; 16 W. E. 837.— 
WOOD, v.-c., applied. 

Banco de Lima x. Anglo-Peruvian Bank (187S) 
8 Ch. L>. 160 ; 38 L. T. 130, 

malins, V.-C. — The general proposition that a 
bill of lading passes the property has been long 
settled. One of the cases cited on the present 
occasion on thai. subject is Co cent rg v. Gladstone r 

96—2 
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where that doctrine is expressly laid down. — 
p. 171. 

Wiseman v. Vandeputt (1690) 2 Yern. 203, 
discussed. 

Lickbarrow v. Mason (1787) 2 Term Rep. 63. 
— K.B. See post. - 

Godfrey v. Furzo (1733) 3 P. Wms. 185.— 
L.C., commented on. 

Lickbarrow v. Mason (1793) 4 Bro. P. C. 57 ; 
6 Term Bep. 131 ; 1 B. B. 425 . — h.L. (e.). 

Godfrey v. Furzo, referred to. 

The Figlia Maggiore (1868) 37 L. J. Adm. 52 : 
L. B. 2 A. & E. 106 r 111 ; 18 L. T. 532.— sir R. 
PHILLIMORE ; Harris v. Truman (1881) 50 L. J. 
Q. B. 633 ; 7 Q. B. D. 310, 356 ; 45 L. T. 255 ; 
30 W. B. 135 . — q.b.d. (affirmed, (1882) 51 L. J. 
Q. B. 33S ; 9 Q. B. D. 264 ; 46 L. T. 844 ; 30 
W, B. 533.— O.A.). 

Godfrey y. Furzo, referred to. 

Burdick v. Sewell (18S3) 10 Q. B. D. 363 ; 
52 L. J. Q. B. 428 ; 48 L. T. 705 ; 31 W. B. 796 ; 

5 Asp. M. C. 79. — field, J. ; reversed, C.A., but. 
restored, H.L. (e.) (post, col. 3030). 

FIELD, J. — L-prd Bing held [ Godfrey v. Furzo'] 
that no property passed by the indorsement of 
the bill of lading. — p. 375. See judgment at 
length. 

Lickbarrow v. Mason (1787) 2 Term Bep. 63 ; 

6 East 27, n. (a). — k.b. ; reversed, 1 H. Bl. 357 ; 

0 Term Bep. 367, 638 : 2 H. Bl. 211. — EX. CH. ; 
but restored , (1793) 4 Bro. P. C. 27 : 6 Term Be]'). 
131 ; 1 B. B. 425 ; 1 Sm. L. C. (10th ed. p. 674). 

—H.L. (E.). 

Lickbarrow v. Mason, referred to. 

Haille r. Smith (1796) 1 B.&P. 563 . — ex. CH. ; 
Westzinthus, In re (1833) 3 L. J. K. B. 56 ; 
5 B. & Ad. 817 ; 2N.& M. 644 ; 39 B. B. 665.— 

K. B. ; Gurney v. Behrend (1854) 23 L. J. Q. B. 
265, 272 ; 3 El. & Bl. 622 ; 18 Jur. 856 ; 2 W. B. 
425.— Q.B. 

Lickbarrow v. Mason, doctrine not applied . 
Griffiths v. Perry (1859) 1 El. & El. 680 ; 28 

L. J. Q. B. 27)4 ; 5 Jur. (N.S.) 1076.— Q.B. 

Lickbarrow v. Mason, referred to. 

Bateman v. Gieen (1867) Ir. B. 2 C. L. 166. — 
Q.B. ; The Figlia Maggiore (1868) 37 L. J. Adm. 
52 ; L. R. 2 A. & E. 106, 111 ; 18 L. T. 532.— 
SIR R. PHILLIMORE ; Bodger V: Comptoir 
d’Escompte (1869) 38 L. J. P. C. 30 ; L. B. 
2 P. C. 393, 406 ; 5 Moore P. C. (N. S.) 538 ; 
21 L. T. 33 ; 17 W. B. 468.— P.c. ; The Freedom 
(1871) L. B. 3 P. C. 594, 598 ; 24 L. T. 452 ; 

1 Asp. M. G. 136. — L.c. ; Hathesing v. Laing 
(1873) L. B. 17 Eq. 92, 100 ; 43 L. J. Ch. 233 ; 
29 L. T. 734. — BACON, v.-C. ; Chartered Bank of 
India, Australia, and China v. Henderson (1874) 
L. B. 5 P. C. 501, 513 ; 30 L. T. 578.— P.C. 

Lickbarrow v. Mason, observed on. 

Goodwin v. Bobarts (1875) 44 L. J. Ex. 157, 
165 ; L. B. 10 Ex. 837, 352 ; 32 L. T. 199. — EX. 
CH. ; affirmed, (1876) 45 L. J. Ex. 74S ; 1 App. 
Cas. 476 ; 35 L. T. 179 ; 24 W.B. 9S7.— H.L. (E.). 

Lickbarrow v. Mason, referred to. 

Arnold-u. Cheque Bank (1876) 45 L. J. C. P. 
562, 565 ; 1 C. P. D. 587 ; 34 L. T. 729 ; 24 W. B. 
759.— C.P.D. 


Lickbarrow v. Mason, applied. 

Leask Scott (1877) 46 L. J. Q. B. 576 ; 2 
Q. B. D. 376, 381 ; 36 L. T. 784 ; 25 W. B. 654 ; 
3 Asp. M. C. 469. — C.A. 

Lickbarrow v. Mason, referred to. 

Bosevear China Clay Co., Ex parte, Cock, In re 
(1879) 48 L. J. Bk. 100 ; 11 Ch. D. 560, 570 ; 40 
L. T. 730 ; 27 W. B. 591 ; 4 Asp. M. C. 144.— c.A. 

Lickbarrow v. Mason, dictum disapproved. 
Glvn r. East and West India Dock Co. (1880) 
6 Q. B. D. 475 ; 50 L. J. Q. B. 62 ; 43 L. T. 584. 
— C.A. ; affirmed, H.L. (e.), post. 

brett, l.j. (dissenting). — A wrongful delivery 
to one of the copies of the bill cannot be an 
accomplishment of it intended by the contract, 
and is not, therefore, an accomplishment of it 
within the contract. This is contrary ^to the 
dictum of Dr. Lushington in the case of The 
Tigress (Brown & Lush. 38, see “ Shipping-,” g^ost, 
col. 3332). I must respectfully differ from that 
dictum ; it was not necessary for Dr. Lushington 
carefully to consider the words. Neither was it 
for Lord Loughborough in Lickbarrow v. Mason. 
In both cases the observations are mere passing 
observations. — p. 488. But see the judgments of 
BRAMWELL and BAGGALLAY, L.JJ. 

Lickbarrow v. Mason, referred to. 

Glyn, Mills & Co. v. East and West India Dock 
Co. (1882) 52 L. J. Q. B. 146 ; 7 App. Cas. 591, 
618 *5 47 L. T. 309.— H.L. (E.). 

Lickbarrow v. Mason, discussed. 

Burdick r. Sewell (1883) 52 L. J. Q. B. 428 ; 

10 Q. B. D. 363, 371 ; 48 L. T. 705 ; 3) W. R. 
796 ; 5 Asp. M. C. 79 . — field, J. ; reversed, C.A. 
{post'), but restored, H.L. (e.), post . 

Lickbarrow v. Mason, considered and 
applied. 

Cassaboglou v. Gibbs (1883) 52 L. J. Q. B. 538 ; 

11 Q. B. D. 797, 806 ; 48 L. T. 850 ; 32 W. B. 138. 
—C.A. BRETT, M.R., LINDLEY and FRY, L.JJ. 
Burdick v. Sewell (1884) 53 L. J. Q. B. 399 ; 13 
Q. B. D. 159, 162 ; 51 L. X- 453 ; 32 W. B. 740. 
—C.A. BRETT, M.R. and BAGGALLAY, L.JJ. ; 
bowen, L.J. dissenting (reversed, H.L., post). 

Lickbarrow v. Masonf~ discussed and 
explained. 

Sewell t. Burdick (1884) 54 L. J. Q. B. 156 ; 
10 App. Cas. 74, 78 ; 52 L. T. 445 ; 33 W. R. 
461; 5 Asp. M. C. 376.— H.L. (e.). See the 
speeches of the lords at length. 

Lickbarrow v. Mason, referred to. 

French’s Estate, In rc (1887) 21 L. B. Ir. 283, 
336. — C.A. ; Bank of England v. Yagliano (1891) 
60 L. J. Q. B. 145 ; [1891] A. C. 107, 169 : 64 
L. T. 353 ; 39 W. R. 657 ; 55 J. P. 676.— H.L. (E.). 
LORDS BRAMWELL and field dissenting. 

Lickbarrow v. Mason, appro ved and applied. 
Kelly v. Munster and Leinster Bank (1891) 29 
L, B. Ir. 19.— C.A. 

Lickbarrow v. Mason, applied. 

Nash e. De Freville (1900) 69 L. J. Q. B. 
484, 490 ; [1900] 2 Q. B. 72 ; 82 L. T. 642 ; 48 
W. B. 434. -C.A. * 

Lickbarrow v. Mason, dictum approved. 
Farquharson Brothers r. King c & Co. (1901) 
70 L. J. K. B. 985: [1001 1 2 K. B. 697,708: 
85 L. T. 264 ; 49 W. B. 673.— C.A. ; reversed, 
H.L. (E.) ( post). 
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LickTo arrow v. Mason, principle distnu vteif. 

Rimmer v. Webster (1902) 71 L. J. Ch. 501, 
563 ; [1902] 2 Ch. 163 ; 86 L. T. 491 ; 50 W. R. 
517. — FARWELL, J. 

Lickbarrow v. Mason, commented on. 

Farquharson Brothers o. King & Co. (1902) 71 
L. J. K. B. 667 ; [1902] A. C. 325, 340 ; 86 L. T. 
810 ; 51 W. R. 94. — h.l. (e.). 

lord lindley. — It is, of course, true that by 
employing Capon and trusting him as they did, 
the plaintiffs enabled him to transfer the 
timber to any one ; in other words, the plaintiffs 
in one sense enabled him to cheat both them- 
selves and others. In that sense every one who 
has a servant enables him to steal whatever is 
within his reach. But if the word “enable” is 
used ft. this wide sense, it is clearly untrue to say, 
as Ashurst, J. said in Lickbarrow v. Mason [2 
Term Rep. 63 ; 1 H. Bl. 357 ; 1 Sm. L. C. (10th 
ed.) 674], “that, wherever one of two 
innocent persons must suffer by the acts of a 
third, he who has enabled such third person to 
occasion the loss must sustain it.” Such a 
doctrine is far too wide, and the cases referred to 
in the argument and commented on by V. 
Williams, L.J. [in the C.A.] show that it cannot 
be relied upon without considerable qualifica- 
tion. — p. 676. 

Leask v. Scott (1876) 46 L. J. Q. B. 329 ; 

35 L. T. 903.— field, J. ; reversed , (1ST?) 46 
L. J. Q. B. 576 ; 2 Q. B. D. 376 : 36 L. T. 784 ; 
25 W. R. 654 ; 3 Asp. M. C. 469.— C.A. 

Dixon v. Baldwen (or Baldwin) (1804) 5 
East 175 ; 7 R. R. 681. — K.B., referred to. 

James r. Griffin (1837) 6 L. J. Ex. 241 ; 2 M. 
& W. 623, 633. — EX. ; applied , Dodson r. Went- 
worth (1842) 12 L. J. C. P. 59, 61:4 Man. & G. 
1080; 5 Scott N. R. 821 ; 6 Jur. 1066.— C.P. ; 
Wentworth i\ Outhwaite (1842) 12 L. J. Ex. 172, 
175 ; 10 M. & W. 436. — EX. ; Coventry r. Glad- 
stone (1868) L. R. 6 E* 44, 50 ; 37 L. J. Ch. 492 ; 
16 W. R. 837.— WOOD, V.-C. ; Gibbes, Ex parte, 
Whitworth, In re (1875) 1 Ch. D. 101, 110 ; 45 
L. J. Bk. 10 ; 33 L. T. 479 ; 24 W. R. 298.— 
bacon, c.J. ; Kendall v. Marshall (1SS3) 52 L. J. 
Q. B. 313 ; 11 Q.L. D. 356, 358 ; 48 L. T. 951 ; 
31 W.R. 597. — C.A.; Miles, Ex parte, Isaacs, In re 
(1885) 54 L. J. Q. B. 566 ; 15 Q. B. D. 39, 44.— C.A. 
( see post, col. 3034) ; Bethell {or Bethel) r. Clark 
(1887— 1888) 57 L. J. Q. B. 302 ; 19 Q. B. D. 553 ; 
20 Q. B. D. 615, 619 ; 57 L. T. 627 ; 59 L. T. 808 ; 

36 W. R. 186, 611 ; 6 Asp. M. C. 194, 346.— q.b.d 
and C.A. 

Dixon v. Baldwen (or Baldwin) and Bethell 
(or Bethel) v. Clark, approved and applied . 

Hunter v. Beal, cited 3 Term Rep. 467, 
referred to. * 

Lyons v. Hoffnung (1890) 15 App. Cas. 391 ; 
59 L. J. P. C. 79 ; 63 L. T. 293.— P.C. 

LORD HERSCHELL (for self, LORD WATSON, 
SIR B. PEACOCK and SIR R. COUCH). — The test 
laid down by Lord Ellenborough in Dixon v. 
j Baldwin appears clearly to cover sfich a case as 
this. Alluding to Hunter v. Beal [cited in Ellis 
y. Hunt, 3 Te$m Rep. 467] in which it was said 
that “ the goods must come to the corporal touch 
of the vendees, in order to oust the right of 
stopping &L jransituf Lord Ellenborough 
says that this was “a figurative expression, 
rarely, if ever, strictly true. If it be predicated 
of the vendee’s own actual touch, or of the touch 
of any other person, it comes in each instance to 


a question whether the party to w’hose touch it 
actually comes be au agent so far representing 
the principal as to make a delivery to him a full, 
effectual, and final delivery to the principal, as 
contra-distinguished from a delivery to a person 
virtually acting as a carrier 91 ' means of convey- 
ance to or on the account of the principal in a 
mere course of transit towards him.” . . . 
The law appears to their lordships to be very 
clearly and accurately laid down by the M.R. in 
Bethell v. Clark. He says : li When the goods 
have not been delivered to the purchaser or to 
any agent of his to hold for him otherwise 
than as a carrier, but are still in the hands of the 
carrier as such and for tha purposes of transit, 
then, although such carrier was the purchaser’s 
a^ent to .accept delivery so as to pass the 
property, nevertheless the goods are in transitu 
and may be stopped.” The present case appears 
to fall distinctly within the terms there 
employed. — p. 396. 

Dixon v. Baldwen (or Baldwin) and Bethell 
v. Clark, rule in, referred to. 

Gurney, In re, Hughes, Ex parte (1S92) 67 
L. T. 598. — WILLIAMS, J. 

Dixon v. Baldwen (or Baldwin), referred to. 

Taylor r. G. E. Ry. (1901) 70 L. J. K. B. 499, 
501. — BIG-HAM, j. ( post, col. 3039). 

Rosevear China Clay Co., Ex parte, Cock, 
In re (1S79) 48 L. J. Bk. 10& ; 11 Ch: D. 
500 ; 40 L. T. 730 ; 2/ W . R. 591. — C.A., 
explained. 

Kendal v. Marshall (1S83) 11 Q. B. D. 356 ; 
52 L. J. Q. B. 313 ; 4S L. T. 951 ; 31 W. R. 597.— 
C.A. 

cotton, L.J. — In Bose rear China Clay Co., Ex 
parte, the goods were put by the vendors on 
board a vessel chartered by the vendee at Fowey, 
the port named by him, the ultimate destination 
not being communicated to the vendors. But the 
master of the vessel received them only as carriers 
to a further point. Before the vessel started 
from the port of loading, the vendee committed 
an act of bankruptcy ; and it was held in this 
Court that the vendors might lawfully stop the 
goods. In that case the putting, the goods on 
board the vessel was an indication that the goods 
were to go on a voyage, -which was not only 
unfinished but was not even begun. In that 
case the transit was not at an end ; but Brett, 
L.J. and I guarded ourselves against extending 
the principle which we then acted upon to a case 
like this. — p. 307. 

Rosevear China Clay Co., Ex parte, Cock, In 
re, and Ruck v. Hatfield (1822) 5 B. & Aid. 
632 ; 24 R. R. 507.— K.B followed. 

Brindley v. Cilgwyn Slate Co., (1885) 55 L. J. 
Q. B. 67, 68.— MATHEW and A. L. SMITH, JJ. 

Rosevear China Clay Co., Ex parte, applied. 

Bethell v. Clark (1887) 19 Q. B. D. 553, 560 ; 
57 L. T. 627; 36 W. R. 185 ; 6 Asp. M. C. 194.— 
MATHEW and cave, JJ. ; affirmed, C.A. (post, 
col. 3033). 

* Kendal v. Marshall (1882) 46 L. T. 693 ; 
46 J. P. 631. — MATHEW. J. ; reversed, (1883) 52 
L, J. Q: B. 313 ; II Q. B. D. 356 ; 48 L. T. 951 ; 
31 W. R. 597.— C.A. 

Kendal v. Marshall, applied. 

Miles, Ex parte, Isaacs, In re (1885) 54 L. J. 
Q. B. 566 ; 15 Q. B. D. 39, 47.— C.A. ; Brindley 
v. Cilgwyn Slate Co. (1885) 56 L. J. Q. B. 67, 69. 
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— MATHEW nnd A. L. SMITH, jj. : Bethell r. Clark 

(1887$ u> Q. B. D. ;>r,3, 559 : nr L. T. 027; nil 
W. It. 185 ; 6 Asp. M. C. 19-4.— MATH bw and 
CAVE, JJ. ; and (1888) 57 L. J. Q. P>. 302: 20 
Q. B. D. 61!*, 619 ; 59 L. T. 80S ; 30 W. It. 611 : 
6 Asp. M. C. 34 G.j*-c.a. ■ 

Bolton v. Lancashire and Yorkshire By. 
(1866) 35 L. J. C. P. 137 ; L. E. 1 0. P. 
431 ; 12 Jur. (tor.s.) 317; 13 L. T. 764 ; 
14 W. E. 430. — C.P., referred to. 

Cooper, Ex parte, McLaren, In re (1879) 48 
L. J. Elc. 49 ; 11 Ch. D. 68, 72 ; 40 L. T. 105 ; 27 
AV. E. 518.— C.A. 

Mitchel v. Ede'(lS40) 9 L. J. Q. B. 187; 11 
A. & E. 888 ; 3 P. & D. 51 8.— DENMAN. tyJ. 
(for Court) [see judgment where earlier 
cases are distinguished], distinguished. 

Goodhart v. Lowe (1S20) 2 J. & W. 349 ; 22 
R. E. 164. — L.C., explained. 

Schotsmans r. Lancashire and Yorkshire Ey. 
(1867) 36 L. J. Ch. 361 ; L. E. 2 Ch. 332 : 16 
L. T. 189 ; 15 W. E. 537.— C.A. 

CHELMSFORD, L.C. — Mitch el y. Me was . . . 
not a case of stoppage in transitu. — p. 363. 

CAIRNS, L.J.-Tke question in it [Mitchel v. Me] 
was, whether fi Jamaica planter, who had pro- 
mised to consign sugars to his London corre- 
spondent, to whom he was indebted, had, by 
shipping sugars on board a general ship of this 
correspondent, irrevocably appropriated them 
so as to pass the property and debar himself 
from altering their destination. It was necessary, 
therefore, to ascertain guo anirno was the delivery 
made ? And the Court, on a special case, held 
that the circumstance of the ship being a general 
ship, or a seeking ship, negatived the inference 
that the delivery was meant to pass the property. 
In that case the delivery to the owner of the 
ship was admitted, and the question was, whether 
the property passed. Here it is admitted that 
the property had passed to the purchaser, and 
the question is, was there a delivery ? (p. 365) . . . 
In Goudhart v. Lowe some goods had been shipped 
on hoard a general ship in the London docks, 
and the plaintiff, an unpaid vendor of the 
particular goods, applied to Lord Eldon for an 
injunction to restrain the sailing of the ship, and 
for a ne exeat regno against the master. The 
application was to stop the transit us of the ship 
containing the goods of several persons upon a 
default of one ; and it was to this view of the case 
that the general observations of Lord Eldon, on a 
motion exparie for an injunction, are addressed. 
The bill in that case, at which I have looked, 
was not framed as a bill of an unpaid vendor to 
realise a lien or to take accounts ; and it is, 
moreover, during the period since 1819, the date 
of that case, that the Courts have more clearly 
shown a disposition to hold that stoppage in 
transitu does not rescind the contract, in which 
case there would be no privity in a Court of 
equity between the parties, but only gives or 
restores to the vendor a lien for the price.-p. 366. 

Mitchel v. Ede, referred to. 

Berndtson v. Strang (1867) 36 L. J. Ch. 879, 
882 ; L. R. 4 Eq. 481 (post, col. 3034). 

Gibson v. Carruthers (1842) 11 L. J. Ex. 138 ; 
* 8 M. & W. 321; 58 E. E. 713.— EX. ; 

ABING-ER, c.B, dissenting ; dictum approved. 

Schotsmans v. Lancashire and Yorkshire Ey. 
(1867) 36 L. J. Ch. 361, 362 ; L.*R. 2 Ch. 332, 
336 ; 16 L. T. 189 ; 15 W. E. 537.— C.A. 


Gibson v. Carruthers, applied. 

Berndtson r. Strang (1868) 37 L. J. Ch. GG5, 
667; L. E. 3 Ch. 588, 590; 19 L. T. 40; 16 
W. E. 1025. — cairns, L.C.: Eosevear China Clay 
Co., Ex parte. Cock, In rc(1879) 48 L. J. Bk. 
100 ; 11 Ch. I). 560, 569 ; 40 L. T. 730 ; 27 W. E 
591 .—C.A. 

Gibson v. Carruthers, referred to. 

Kendal r. Marshall (1883) 52 L. J. Q. B. 313 ; 
11 Q. B. 13. 336, 36S ; 4S L. T. 951 31 W. E. 

597.— C.A. 

Gibson v. Carruthers, referred to. 
Cassaboglou r. Clibbs (1883) 11 Q. B. D. 797 : 
52 L. J. Q. B. 538 ; 48 L. T. 850 ; 32 W. E. 
13 8— C.A. 

FRY, L.J. — This right to stop in transitu is ex- 
plained by Lord Abinger in Gibson v. Carruthers , 
and whether founded on some principle of com- 
mon law or of equity as discussed by Lord 
Abinger in that case, it is a right which the 
Courts have given effect to as a just and equita- 
ble right. — p. 806. 

Gibson v. Carruthers, referred to. 

Bailey r. Thurston (1902) 72 L. J. K. B. 30 ; 
[1903] 1 K. B. 137, 144 ; 88 L. T. 43 ; 51 W. E. 
162 ; 10 Manson 1. — C.A. 

Schotsmans v. Lancashire and Yorkshire Ey., 
35 L.J. Ch. 100; L. E. 1 Eq. 349.— M.R.; reversed , 
(IS# 7) 3G L. J. Ch. 361 ; L. E. 2 Ch. 332; 
1(5 L. T. 189 ; 15 \V. E. 537.— L.C. and L.J. 

Schotsmans v. Lancashire and Yorkshire Ey., 

distinguished. 

Berndtson v. Strang (1867) 36 L. J. Ch. 879, 
885 : L. E. 4 Eq. 481, 488 ; 16 L. T. 583; 15 
W. E. 1168.— WOOD, Y.-c. ; varied, L.c. (supra, 
col. 3024). 

Fowler v. M’Taggart (or Kymer) (1794-1797) 
1 East 522, n. ; 7 Term Eep. 442, n. ; 
4 E. E. 485 ; 7 E. E 499.— K.B., dfa 
tinguished. t 

Bohtlingk r. Inglis(lSOS) 3 East 381 ; 7 E. E. 
490 .— k.b. 

Fowler v. M’Taggart (or Kymer), referred to. 
Berndtson r. Strang (1867) 36 L. J. Ch. 879, 
884 ; L. E. 4 Eq. 481, 491 (*5;;m). 

Inglis v. Usherwood (1801) 1 East 515. — 

K. B., dismissed. 

Bohtlingk v. Inglis (pod). 

Bohtlingk v. Inglis (1803) 3 East 381 ; 
7 E. E. 490 ; S.C. nom. Boehtlinck v. 
Schneider, 3 Esp. 58.— K.B., dictum dis- 
missed. 

Jackson r. Nichol (1839) 8 L. J. C. P. 294 ; 

5 Bing. N. C. 619 ; 7 Scott 577.— C.P. 

Bohtlingk v. Inglis, discussed . 

Berndtson r. Strang (1867) 36 L. J. Ch. 879, 
883 ; L. E. 4 Eq. 481, 489 (supra). 

Miles, Ex parte, Isaacs, In re (1885) 54 

L. J. Q. B. 566 ; 15 Q. B. t). 39. — C. A., 
dismissed. 

Bethell tr. Clark (1887) 19 Q. B. D. 553, 559 ; 
57 L. T. 627 ; 36 W. R. 185 ; 6 Asp. M. C. 194. 
—MATHEW and CAVE, JJ. ; affirffied, (post). 

Miles, Ex parte, Isaacs, In re, explained. 
Bethell r. Clark (1888) 20£.'3. D. 615 ; 57 
L. J. Q. B. 302 ; 59 L. T. 808 ; 36 W. R. 611 ; 

6 Asp. M. C. 346. — C.A. 

ESHER, M.R.— In Miles, JEx parte, I cited the 
test laid down by Lord Ellenborough in Dixon v. 
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Bald-wen [5 East 175 (supra, col. 3031)], where 
he says “the goods had so far gotten to the end 
of their journey that they waited for new orders 
from the purchaser to put them again in motion, 
to communicate them to another substantive 
destination, and that without such orders they 
would continue stationary ” ; and. applying that 
rule to the case then before me, I held that the 
goods had in that case got to the end of their 
journey when they arrived at Southampton. 
That would not be the case here. — p. (519. 

Rowe v. Pickford (1817) 1 Moore 526 ; 8 
Taunt. 83 ; 19 It. R. 46(1. — c.P. 
Distinguished , Coates r. Railton(1827) 6 B. & 0. 
422 ; 9 D. & R. 593 ; 5 L. J. (o.S.) K. B. 209 ; 
30 R* R. 3S5. — K.B. ; Morley r. Hav (1B2S) 3 
Man. & R. 393 ; 7 L. J. (o.S.) K. B. 104.— K.B. ; 
referred to , James c. Griffin (1837) 6 L. J. Ex. 
241 ; 2 M. & W. 623, 633 .— ex. ; Dodson v. Went- 
worth (1842) 12 L. J. C. P. 59 : 4 Man. & G. 
1080 ; 5 Scott N. R. 821 : 6 Jur. 106C.— O.P. 

Cowasjee v. Thompson (1845) 5 Moore P. C. 
165; 3 Moore Ind. App. 422. — P.C. 

Applied, Schotsmans v. Lancashire and York- 
shire Rv. (18G7) 36 L. J. Oh. 861. 365 ; L. R. 
2 Gh. 332, 339 ; 16 L. T. 189 ; 15 W. R. 537.— 

L. o. and L.J. ; distinguished , Berndtson r. Strang 
(1867) 36 L. J. Gh. 879, 885 ; L. R. 4 E q. 481, 
492 ; 16 L. T. 583 ; 15 W.R. 1068.— WOO I* v.-C. 
(varied, L.C., supra, col. 3033) ; Eathesing t\ 
Laing (1873) 43 L. J. Ch. 233, 235 ; L. R. 17 Eq. 
92, 100 ; 29 L. T. 734. — BACON, V.-O. 

Richardson v. Goss (1802) 3 B. & P. 119 : 
G R. R. 727. — c.P., and Scott v. Pettit 
(1803) 3 B. & I\ 469 ; 7 R. R. 804.— c.P., 
discussed and applied. 

Poster v. Frampton (1826) 6 B. & C. 107 : 9 
D. & R. 108; 2 Car. & P..469; 5 L. J. (o.S.) 

K. B. 71 ; SO R. It. 255.— K.B. 

Richardson v. Tjoss and Scott v. Pettit, 

discussed. % 

Tucker v. Humphrey (1828) 4 Bing. 51 G ; 1 

M. & P. 378, n. ; 6 L. J. (o.s.) G. P. 92.— C.P. 

Richardson v. Goss, discussed. 

Morley r. Hay (1828) 3 Man. & It. 393 ; 7 

L. J. (O.s.) K. B. 104.— K.B. 

Foster v. Frampton (1826) 5 B. & 0. 107 ; 
9 D. & R. 108 ; 2 Oar. & P. 469 ; 5 L. J. 
(O.S.) K. B. 71 ; 30 R. R. 255.— K.B. 
Discussed , Tucker r. Humphrey (1828) 6 L. J. 
(O.S.) C. P. 92 ; 4 Bing. 516 ; 1 M. & P. 378, n. 
— C.P. ; applied , Allan r. Gripper (1 S32) 1 L. J. 
Ex. 71 ; 2 Cr. & J. 218 ; 2 Tyrw. 217 ; 37 R. R. 082. 
— EX. ; referred to , Whitehead r. Anderson (1842) 
11 L. J. Ex. 157 ; 9 M. & W. 518.— EX. 

Tucker v. Humphrey (supra ) , distinguished. 
Allan v. Gripper (supra), applied. 

Dodson v. Wentworth (1842) 12 L. J. C. P. 59 ; 
4 Man. & G. 1080 ; 5 Scott N. R. 821 ; 6 Jur. 
1066.— C.P. 

tindal, C.J. — The broad distinction between 
the case of 'Pucker v. Humph re g and the present 
is, that there, if the consignee did not apply for 
the goods, ±he wharfinger held them to the order 
of the vendor ] but here the navigation company 
held the goods to the order of Wentworth. . . . 
The case is not distinguishable from Allan v. 
Gripper. . . though it appeared there that the 


goods were deposited in the warehouse of the 
carrier, which makes the present case even 
stronger. — p. 61. * 

Wentworth v. Outhwaite (1842) 12 L. J. 
Ex. 172 : 10 M. & W. 43 i>.-5-kx., applied. 

Coventry r. Gladstone (Yo. 2) (ISOS) 37 L. J. 
Ch. 492 ; L. R. 6 Eq. 44, 50 ; 16 W. R. 837.— 
WOOD, v.-c. ; Chalmers. Ex parte, Edwards, In 
re (1873) 42 L. J. Bk. 37 ; L. R. 8 Ch. 289, 292 : 
28 L.T. 325 ; 21 W. R. 340.— L.C. and L.JJ. 

Wentworth v. Outhwaite, discussed. 

Gibbes, Ex parte. Whitworth, In re (1875) 
45 L. J. Bk. 10, 12 ; 1 Ch, D. 101, 110 ; 33 L. T. 
479 ; 24 W. R. 298. — BACON, C.J. 

• 

Wentworth v. Outhwaite, distinguished. 

Gibbes, Ex parte, Whitworth.' In re, ex- 
plained. 

Barrow, Ex parte, Worsdell, In re (1877) : 6 
Ch. D. 783 : 46 L. J. Bk. 71 ; 36 L. T. 325 ; 
25 W. R. 466. 

bacon, C.J. — The fact seems to be established 
that at the time the goods were shot out on the 
quay the purchaser had absconded, and any 
notice to him would have produced no result. . . . 
That makes the case very different from Went- 
icorth v. Outhwaite. In that case not only was 
there an end of the transit us, but there had* been 
actual possession. Carts had been sent to carry 
away one half of the flax, and the other" half 
remained because the purchaser had not time 
enough or carts enough to carry it away. But 
the transitu s was at an end, and he was 
the owner of the goods, and no other person 
alive, paid or unpaid, could claim the owner- 
ship. In . . . & Hikes, Ex parte , the goods 
upon their arrival at Liverpool were paid for by 
bills, not good bills, by reason of subsequent 
failure, but they were paid for. The goods 
arrived at Liverpool: the pui chaser acquired a 
right- from having accepted the lulls, and per- 
formed the condition to demand from the ship- 
master the delivery of the goods. He exercised 
that right, and I could not adopt the argument 
that after that they remained in transitu . — 
p. 78S. 

Smith v. Goss (1S08) 1 Campb. 282 ; 
10 R. R. 6S4. — C.J., discussed. 

Bethell r. Clark (1887) 19 Q. B. D. 553 ; 57 
L. T. 627 ; 36 W. R. 185 ; affirmed, (1888) 57 
L. J. Q. B. 302 ; 20 Q. B. D. 615 ; 59 L. T. 808 ; 
30 W. R. 611 ; 6 Asp. M. C. 346.— c.A. 

mathew, J.— The numerous cases, from Smith 
v. Goss to Watson, Ex parte [5 Ch. D. 35 (supra, 
col. 3028) ] in which the receipt of the goods 
by the agent has been held not to be a construc- 
tive delivery as the buyer indicates : it seems to 
me with equal clearness the existence and appli- 
cation of the rule. These authorities show that 
although the fact that a person has been named 
by the buyer to the seller to receive the goods is 
some evidence, it is by no means conclusive 
evidence that the receipt by that person is the 
$nd of the transit. — p. 559. 

Slubey v. Heyward (1795) 2 H. Bl. 504 ; 
3 R. R. 380. — C.r., discussed. 

Hammond v. Anderson (1804) 1 B. & P. N. 

69 ; 2 Campb. 243 : 8 R. R. 763.— C. P. ; Hanson 
v. Meyer (1805) 6 East 614 ; 2 Smith 670 ; 8 R. R. 
57 2. — K.B.* 5 And see post , col. 3037. 
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Slubey v. Heyward (supra), distinguished. 

Bunney v. Poyntz (1833) 2 L. J. K.‘ B. 55 ; 4 
B. &>Acl. 508 ; 1 N. & M. 229 ; 38 R. R. 309. 
— K.B. 

Slubey * 7 . Heyward, referred to. 

Miles v,\ Gortoir-(1834) 3 L. J. Ex. 155 ; 2 Cr. 
& M. 504 ; 4 Tynv. 295 ; 39 R. R. 820.— EX. ; 
Tanner r. Scovell (1S45) 14 L. J. Ex. 321 ; 14 
M. & W. 28. — EX. 

t 

Slubey y. Heyward, distinguished. 

Cooper, Ex parte, McLaren, In re (1879) ]1 
Oh. D. 08 ; 48 L. J. Bk. 49 ; 40 L. T. 105 ; 27 
W. R. 51S. — C.A. 

JAMES, l.j. — I dd'not know that it is necessary 
for us to lay down any general principle with 
regard to Slubey y. Heyward and flammonR y. 
Anderson [1 B. & P. N. R. 69 (post, col. 3038)] 
under what circumstances a delivery of part of a 
cargo is to be considered as a delivery of the 
whole, so as to put an end to the vendor s right of 
stoppage in transitu. — p. 72. 

brett, L.J. — With regard to Slubey v. Hey- 
ward- and Hammond v. Anderson, it seems to me 
that in the former case the ground of decision 
was that the captain of the ship had altered his 
position from r uhat of a mere carrier, and had 
undertaken, with the consent of the assignees of 
the bill of lading, to hold the whole of the cargo 
for them ; and in the latter case the wharfinger, 
who for a time had held for the persons who had 
put the goods into his hands, had altered his 
position, and with the consent of the person to 
whom the goods were transferred, had agreed to 
hold them no longer for the person who had put 
them into his hands, but for the vendee. In both 
cases there was an attornment by the person who 
held the goods, and unless something equivalent 
to an attornment is shown on the part of the 
carrier, so that he has altered his position from 
that of carrier, and holds them in another capa- 
city, it seems to me the transitus cannot be at an 
end. — p. 74. 

cotton, L.J. — The judgment in Slubey y. Hey- 
icard does not say on what ground the case was 
decided, other than the special circumstances of 
the case. Tp Hammond v. Anderson, as has been 
already pointed out, there had been an actual 
weighing by the purchaser of the entirety of the 
cargo. How can a man weigh a thing that is 
not in his possession ? That prevents any genera] 
proposition in favour of the appellant being 
drawn from those two cases. Then as to Jones v. 
Jones ( post). It looks at first a little more like 
one which supports the general proposition which 
is put forward. But when it is examined it 
amounts only to this, that the Court came 
to the conclusion as a matter of fact that 
there was an intention to take the whole 
when part only was actually taken ; and, 
that being so, it is only an authority that 
where a purchaser taking part shows an inten- 
tion, acquiesced in by the carrier, to receive 
and take possession of the whole, that is a con- 
structive possession of the whole by the acquies- 
cence of both parties. It does not in any way 
support the proposition that the mere delivery 
of a part of the cargo, as in the present case, can 
be looked upon as a constructive delivery of the 
*whole, or as putting the consignee in constructive 
possession of the whole, so as to defeat the 
vendor’s right to stop in transitu, or the right 
of the consignee, if he so desires under the 


circumstances, to put an end to the contract. — 
p. 77. 

Slubey v. Heyward, observed on. 

Falk, Ex parte, Kiell, In re (18S0) 14 Oh. D. 
446 ; 42 L. T. 780 ; 28 W. R. 785 ; 4 Asp. M. C. 
280. — c.A. ; affirmed nom. Kemp v. Falk (1882) 
52 L. J. Ch. 167 ; 47 L. T. 454 ; 31 W. R. 125 ; 5 
Asp. M. C. 1. — H.L. (E.). 

be am well, l.j. — I cannot understand Slubey 
v. Heyward , because it appears that the sub-pur- 
chaser had paid for the goods, and on what 
ground there could be a stoppage in transitu as 
against him I am at a loss to see. The note of 
the case is a very loose one. The Court seems to 
have held that which, with great submission, 
appears to be a very doubtful proposition, that 
the carrier’s duty had come to an end? As to 
Hammond y. A nderson (post), there is not a word in 
the judgments about delivery of part of the cargo 
being a constructive delivery of the whole. . . . 
The effect of the decision is shown by the short 
judgment of Roolce, J., who said, “The facts of 
the case are too strong to be got over. The whole 
of the goods was paid for by one bill ; a general 
order was given for the delivery of the whole, 
and the purchaser under that order went and 
took away a part ; how could he more effectually 
change the possession ? ” It was a delivery of 
the whole cargo, because the wharfinger was 
holding the whole for the purchaser as his bailee 
ant? with a duty to him. — p. 455. 

Hammond v. Anderson (1S04) IB. & P. 

JS T . R. 69 ; 2 Campb. 243 ; 8 R. R. 763.— 

O.P. 

Referred to, Hanson v. Meyer (1S05) 6 
East 614 ; 2 Smith 670 ; S R. R. 572.— 
k.b. ; applied , Swanwick v. Sothern (1839) 
9 A. & E. 895 ; 1 P. & D. 648 . — q.b. ; dis- 
cussed, Tanner v. Scovell (1845) 14 L. J. 
Ex. 321 ; 14 M. & W. 2 S. — ex. ; distinguished , 
Cooper, Ex parte, McLaren, In re (1879) 48 

L. J. Bk. 49 ; 11 Ch. D. r 68, 72 ; 40 L. T. 105 ; 
27 W. R. 518. — C.A. (see supra, col. 3037) ; 
observed on, Falk, Ex parte, Kiell, In re (1880) 
14 Ch. D. 446, 455 ; 42 L. T. 7S0 ; 2S W. E. 785 ; 
4 Asp. M. C. 280. — C.A. Strsjpipra. 

Jones v. Jones (1841) 10 L. J. Ex. 481 ; 

8 M. & W. 431. — ex., discussed. 

Tanner v. Scovell (1845) 14 L. J. Ex. 321 ; 14 

M. & W. 28.— EX. 

Jones v. Jones, distinguished. 

Cooper, Ex parte, McLaren, In re (1879) 
4S L. J. Bk. 49 ; 11 C. D. 68 ; 40 L. T. 105 ; 27 
W. E. 518.— C. A. See supra, col. 3037. 

Tanner v. ScoveJl (1845) 14 L. J. Ex. 321 ; 

14 M. & W. 28. — ex., explained. 

Cooper, Ex parte, McLaren, In re (1879) 11 
Ch. D. 68 ; 48 L. J. Bk. 49 ; 40 L. T. 105 ; 27 
W.R. 518.— C.A. 

cotton, L.J . — Tanner v. Scovell was really 
only a decision that, where a consignee took* 
part, intending to deal with it in separation from 
the rest of the cargo, under those* circumstances 
the taking of part was not a taking of the whole. 
— p. 76. 

r fa 

Tanner v. Scovell, referred to. 

Harcourt, In re, Danby v. Tucker (1883) 31 
W. R. 578, 580.— POLLOCK, B., for PEABSON, J. 
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Cooper, Ex parte, McLaren, In re (supra, 
col. 3038), approved. 

Barrow, Ex parte, Worsdell, In re (1S77) 
46 L. J. Bk. 71 ; 6 Gh. D. |7S3 ; 36 

L. T. 325 ; 25 W. 31. 466. — BACON, C.J., 
discussed. 

Taylor v. G. E. Ry. (1901) 70 L. J. K. B. 
499 ; [1901] 1 K. B. 774; 84 L. T. 770; 49 
W. R. 431;“ 6 Com. Cas. 121. 

big-ham, J. — Two cases were relied upon by 
the defendants — Cooper , JS.r parte, Maclaren , In 
re, and Barrow, Me parte , ‘Worsdell., In re. 
The first laid down in clear terms that the 
trails itus does not end until, by agreement 
between the carrier and the consignee, the 
former holds as warehouse-keeper for the latter. 
The second case, which involved only a question 
of fact, determined that in the particular cir- 
cumstances of that case no such an agreement 
ought to be inferred. I fully accept the law 
laid down in the first case, and my decision in 
no way conflicts with it, for I have found the 
necessary agreement did exist; and as to the 
second case, I would point out that before any 
advice note could be served on the consignee he 
had absconded, and there were no facts which 
could justify a conclusion that the goods were 
being held for him otherwise than in transit. — 
p. 501. These cases are not referred to in the 
report in Law Reports. 

James v. Griffin (1837) 6 L. J. Ex. 241 ;^2 

M. & W. 623.— ex. 

Referred to, Dodson v. Wentworth (1842) 12 
L. J. C. P. 59 ; 4 Man. & G. 1080 ; 2 Scott 
N. R. 821 ; 6 Jur. 1066. — C.P. ; applied , Bolton 
r. Lancashire and Yorkshire Ry. (1866) 35 L. J. 
C. P. 137; L. R. 1 C. P. 431, 438 : 12 Jur. 
(N.S.) 317 ; 13 L. T. 764 ; 14 W. R. 430.— C.P. ; 
discussed , Fraser r. Witt (1868) L. R. 7 Eq. 64, 
70 ; 19 L. T. 440 ; 17 W. R. 92.— ROMILLY, M.B. 

James v. Griffin, applied. 

Rosevear China Clav Gp., Ex parte, Cock, In 
re (1879) 11 Ch. D. 560 ; 48 L. J. Bk. 100 ; 40 
L. T. 730 ; 27 W. R. 591,— c.A. 

BRETT, L. J. — The distinction taken in James v. 
Griffin is between a constructive and an actual 
delivery to the pu**haser, and Parke, B. says 
that if there is only a constructive delivery to 
the purchaser the transit is not over until the 
goods have been actually delivered to him or 
his agent. — p. 570. 

Yalpy v. Gibson (1847) 16 L. J. C. P. 241 ; 
4 C. B. 837 ; 11 Jur. 826. — C.P., distin- 
guished. 

Rosevear China Clay Co., Ex parte, Cock, In 
re (1879) 11 Ch. D. 560; 48 L. J. Bk. 100; 
40 L. T. 730 ; 27 W. R. 591.— C. A. 

cotton, L.J. — If the corftract had been to 
deliver the clay to an agent of the purchaser 
at Fowey, it would have been a very different 
matter, the case would then have been like 
that of Yalpy v. Gibson, in which the ship- 
ment was made by the purchaser, not by the 
vendor. — p. 572. 

Yalpy v. Gibson, principle applied. 

Kendal *. Marshall (1883) 52 L. J. Q. B. 313 ; 
11 Q. B. D. 356, 366 ; 48 L. T. 951 ; 31 W. E. 
697.— C.A. •* 

% 

Valpy v. Gibson, applied. 

Miles, Ex parte, Isaacs, In re (1885) 15 
Q. B. D. 39 ; 54 L. J. Q.-B. 566.— C.A. 


BRETT, m.r. — The case seems to me also to 
be really within Valpy v. Gibson; that is, 
within that part of the judgment which *has 
always been treated as an authority, and 
which almost exactly describes the present 
case. Wilde, C.J., said: ‘‘With regard to the 
right of stoppage in transitu * it appears to 
us, that, though the defendants knew the 
goods were to be sent to Valparaiso, and so 
informed Leech, Harrison •& Co. when they 
forwarded them to Liverpool, yet that Leech, 
Harrison <fc Co. could not simply on that in- 
formation forward the goods to Valparaiso, but 
that they held them subject to such orders as 
Brown might give as to forwarding them to 
Valparaiso or elsewhere ; and the transit us was 
consequently at an end as soon as the goods 
came to the hands of Leech, Harrison & Co.” 
It is true that this may be said to be only a 
dictum, because the learned C.J. afterwards gave 
another ground for his decision. But upon 
mercantile law a written judgment of Wilde, 
C.J., whether it is dictum or decision, is as 
strong an authority as you can well have, and 
the passage which I have read has always been 
treated as such. — p. 45. 

Crawshay v. Eades (1823) 1 R. & C. 1S1 ; 

2 D. & R. 288 ; 1 L. J. (O.s.) K. B. 

90 ; 25 R. R. 348. — K.B., distinguished. 

Allan r. Gripper (1S32) 1 L. J. Ex. 71';. 2 Cr. & 
J. 218; 2. Tyrw. 217. — EX. ; Berndtsoi^*. Strans: 
(1SC7) 36 L. J. Ch. 879; L. R. 4 E4:'431, 490l 
16 L. T. 583; 15 W. R. 116S.— WOOD, V.-C.; 
varied, (1868) L. R. 3 Ch. 588. — L.c. (supra, 
col. 3033). 

Ellis v. Hunt (1789) 3 Term Rep. 464 ; 

1 R. R. 743. — K.B., referred to. 

Oppenheim i\ Russell (1802) 3 B. & P. 42 ; 
6 R. R. 604.— C.P. ; Bohtlingk v. Inglis (1S03) 
3 East 381 ; 7 R. R. 490 . — k.b. ; Whitehead v. 
Anderson (1842) 11 L. J. Ex. 157 ; 9 M. & W. 51S. 
— EX. ; Berndtson r. Strang (1867) L. R. 4 # Eq. 
481, supra-. 

Oppenheim v. Russell (supra), referred to. 

Morley v. Hay (1S2S) 3 Man. & R. 393 ; 7 L. J. 
(O.S.) K. B. 104. — K.B. : Jackson -y.Nichol (1839) 
S L. J. C. P. 294 ; 5 Bing. N. 0. 508; 7 Scott 
577.— C.P. 

Heinekey v. Earle (1858) 28 L. J. Q. B. 

79 ; 8 El. & Bl. 410 ; 4 Jur. (n.S.) 848 ; 

6 W. R. 687. — EX. CH., referred to. 

Nicholson v. Bower (1858) 28 L. J. Q. B. 97, 
98 ; 1 El. & El. 172 ; 5 Jur. (N.S.) 246.— Q.B. 


SCHOOL. 

Phillips’ Charity, In re, Newman, Ex parte 
(1845) 9 Jur. 959. — V.-C., adopted. 

Smith v. Reg. (1878) 47 L. J. P. C. 51 ; 3 
App. Cas. 614, 624 ; 38 L. T. 233.— P.C. 

Eremington School, In re, Ward, Ex parte 
(1846) 10 Jur. 512.— V.-C. See S. C., 11 
Jur. 421. — v.-C., distinguished. 

Willis v. Childe (1851) 20 L. J. Ch. 113 ; 13 
Beav. 117 ; 15 Jur. 303.— M.R. And see col. 3041. 
Eremington School, In re, Ward, Ex parte, 
discussed. 

Hayman v. Rugby School Governors (1874) 
43 L. J. Ch. 834, 848 ; L. R. 18 Eq. 28, 70 ; 
30 L. T. 217 ; 22 W. R. 587.— MALINS, V.-C. 
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Eremington School, In re, Ward, Ex parte 

(supra), referred to . 

•Smith r. Ecg.‘ (1878') 47 L. J. P. C. 51 ; 3 
App. Cas. fil l ; 38 L. T. 233. — r.c. 

Wilkinson v. Malin (1832) 1 L. J. Ex. 234 ; 

2 Tyr. 344 ; 2 G. & J. 636. — EX., applied. 

Campden Charities, In re (1880) 49 L. J. Ch. 
67 6, 682 ; 18 Ch. D. 310, 320 ; 45 L. T. 152.— 
HALL, V.-C. ; reeled, (2 SSI) 50 L. J. Ch. 646 ; 
18 Ch. D. 310 ; 45 L. T. 152 ; 30 W. R. 496.— 
C.A. JESSEL, M.E., JAMES and LUSH, L.JJ. 

Doe d. Davy v. Haddon (1783) 3 Doug. 310. 

— K.B., explained, and disti/u/inshed. 

Wildes r. Resell (1866) 35 L. J. M. C. 241, 
249 : L. R. 1 C. P. 722, 742 ; 12 Jur. (N.S.) 645 ; 
16 L. T. 478 ; 14 W. R. 796.— C<P. 

Doe d. Davy v. Haddon, discussed and 

applied. 

Hayman v. Bugby School Governors (1874) 
43 L. J. Ch. 834, 848 ; L. B. 18 Eq. 28 ; 30 
L. T. 217 ; 22 W. B. 587. — MALINS, V.-C. 

Reg. v. Darlington School Governors (1844) 

14 L. J. Q. B. 67; 6 Q. B. 682 ; 9 Jur. 

21.-*-EX. ch., applied. 

Teather and Poor Law Commissioners, In re 
(1850) 19 L. J. M. C. 70.— Q.B. 

R$g. v. Darlington School Governors, f 

referred to. 

Wildes r, Bussell (1866) 35 L. J. M. C. 241, 
249 ; L. B. 1 C, P. 722, 744 ; 12 Jur. (N.S.) 
645 ; 14 W. B. 796.— C.P. 

Beg. v. Darlington School Governors, 

questioned. 

Dean v. Bennett (1870) L. B. 6 Ch. 489 ; 40 
L. J. Ch. 452 ; 24 L. T. 169 ; 19 W. E. 363.— L.C. 

hatherley, L.C. — This case undoubtedly 
creates great difficulty. The Court there laid 
great weight on the finding that the minister 
was unfit, and said that there was no traverse 
of the sound discretion ; and if the meeting had 
a sound discretion, and if they found that he 
was unfit, in addition to the other things that 
they hftd found, there was no fault in the 
decision they had come to, and the decision 
must be upheld. I cannot say I am altogether 
satisfied with that reasoning, and I do not know 
how far that case was determined upon the 
point which arose upon the pleadings. If a 
number of reasons are assigned by those who 
are called upon to vote on a given subject, 
and those reasons are not merely expressed as 
arguments in the course of a debate, but are 
averred as those upon which the decision is 
founded, although the facts have never been 
investigated, then it seems clear that the pro- 
ceedings have been altogether erroneous, and 
it cannot be said that we have got the true 
mind and judgment of the body. — p. 493. . . . 
Feeling, then, as I do, some doubt as to the 
soundness of the Darlington, School Case, and 
that the conduct towards the defendant has 
been oppressive, I do not consider'? myself 
fettered by that case. — p. 496. 

Reg. v. Darlington School Governors, 

discussed and applied. 

Hayman v. Bugby School Governors (1874) 43 
L. J. Ch. 834 ; L. B. 18 Eq. 28 ; 30 L. T. 217 ; 
22 W. B. 587. — M ALINS, V.-C? 


Reg. v. Darlington School Governors, 

referred to. 

Abergavenny (Marqnis) r. Llanda.fi! (Bishop) 
(1888) 57 L. J. Q. B. 233; 20 Q. B. D. 460, 
473; 5S L. T. 812; 36 W. B. 859.— HUDDLE- 
STON, B. 

Reg. v. Darlington School Governors, 

adopted. 

Reg. v. Bayly [1S9S] 2 Ir. B. 335, 347.— 
Q.B.D., affirmed, C.A. 

Dean v. Bennett (1870) 40 L. J. Ch. 452 ; 
L. B. 6 Ch. 489 : 24 L. T. 169 ; 19 W. B. 
363. — L.C., discussed and. applied . 

Hayman r. Bugby School Governors (1874) 43 
L. J. Ch. 834 ; L. B. IS Eq. 28 ; $0 L. T. 217 ; 
22 W. B. 587.— M ALINS, v.-c. 

Rex v. Warren (1776) Cowp. 370 .— ic.b., 

discussed , . 

Bamshay, Ex parte (1852) 21 L. J. Q. B. 238 ; 
18 Q. B. 173 ; 16 Jur. 684.— Q.B. 

Rex v. Gaskin (1799) 8 Term Bep. 209 ; 4 
B. B. 633. — K.B., referred to. 

Bonaker i\ Evans (1850) 20 L. J. Q. B. 137 ; 
16 Q. B. 163 ; 15 Jur. 460. — ex. CH. ; and Aber- 
gavenny (Marqnis) -i*. Llandafi (Bishop) (1888) 
57 L. J. Q. B. 233 ; 20 Q. B. D. 460 ; 58 L. T. 
812 ; 36 W. B. 859.— HUDDLESTON, B. 

Reg. v. Owen (1850) 19 L. J. Q. B. 490 ; 15 
Q. B. 476 ; 14 Jur. 953. — Q.B., discussed. 

Bamshaj 7- , Ex parte (1852) 21 L. J. Q. B. 238 ; 
18 Q. B. 173 ; 16 Jur. 684.— Q.B. 

Doe d. Childe v. Willis (1850) 5 Ex. 894 ; 20 
L. J. Ex. 85. — ex. See 

Willis v. Childe (1851) 20 L. J. Ch. 113 ; 13 
Beav. 117 ; 15 Jur. 303.— M.R. 

Doe d. Childe v. Willis, referred to. 

Abergavenny (Marquis) v. Llandafi (Bishop) 
(1888) 57 L. J. Q. B r 233 ; 20 Q. B. D. 460 ; 58 
L. T. 812; 36 W. B.»S59. — HUDDLESTON, B. 

Willis v. Childe (1851) 20 L. J. Ch. 113 ; 
13 Beav. 117 ; ItTJrr. 303. — M.R., discussed. 

Hayman r. Bugby School Governors (1874) 43 
L. J. Ch. 834, 850 ; L. B. 18 Eq. 28, 73 ; 30 
L. T. 217 ; 22 W. B. 587.— MALINS, V.-C. 

Willis v. Childe. See 

Abergavenny (Marquis) v. Llandafi (Bishop) 
(1888) 57 L. J. Q. B. 233 ; 20 Q. B. D. 460 ; 58 
L. T. 812 ; 36 W. B. 859.— HUDDLESTON, B. 

Ramshay, Ex parte (1852) 21 L. J. Q. B. 
238; 18 Q. B. 173; 16 Jur. 684.— Q.B., 
referred t*. 

Abergavenny (Marquis) v. Llandafi (Bishop) 
(1888) 57 L. J. Q. B. 233 ; 20 Q. B.vD. 460 ; 58 
L. T. 812 ; 36 W. B. S59.— HUDDLESTON, B. 

Hayman v. Rugby School Governors (1874) 
*43 L. J. Ch. 834 ; L. R. 18 Eq. 28 ; 30 
L. T. 217 ; 22 W. B. 587.— V.-C., adopted. 

Abergavenny (Marquis) v. Llandafi (Bishop) 
(188S). — HUDDLESTON, B. (supiYC). 

■ Lane v. Norman (1891)*61 L. J. Ch. 149 ; 
66 L. T. 83 ; 40 W. B. 268.— NORTH, J., 
distinguished. 

Pottle Sharp (1896) 65 L. J. Ch..908 ; 75 
L. T. 265.— c.A. LINDLEY and smith, l.jj. 
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Crisp v. Thomas. 02 L. T. 810 : 54 ,T. p. 
694.— CHARLES, .T. : r crowd hi part] (1890) 03 
L. T. 756 ; 55 J. P. 201.— c.A. ErilLEii. M.R.. 
LOPES aild KAY, L.JJ. 

Burnham National Schools, In re, Bates. Ex 
parte (1873) 43 L. J. Ch. 340 : L. IL 17 
Eq. 241 ; 29 L. T. 495 ; 22 W. R. 198.— 
M.R., d i.st i ay u isli ed‘ . 

Campden Charities, In re (1880) 49 L. J. Ch. 
676, 682 ; IS Ch. D. 310, 321 ; 45 L. T. 152.— 
HALL, V.-C., reversed, (1881) 50 L. J. Ch. 640 ; 
IS Ch. D. 310 ; 45 L. T. 152 ; 30 W. R. 490.— 
C.A. JESSEL, M.R., JAMES and LUSH, L.JJ. 

Rex v. Cockerton (1901) 70 L. J. K. B. 441 : 
[1901] 1 K. B. 726 ; S4 L. T. 488 : 49 
W.’R. 433 ; 66 J. P. 435. — C.A., followed. 
Dyer r. London School Board (1902) 72 L. J. 
Ch. 10; [1902] 2 Ch. 768; 87 L. T. 225; 51 
W. R. 34.— C.A. SMITH, M.R.. COLLINS and 
ROMER, L.JJ. 

Reg. V. Reed, 48 L. J. Q. B. 729 : 4 Q. B. D. 
477. — Q.B.D. ; reversed, (I860) 49 L. J. Q. B. 600 ; 
5 Q. B. D. 483 ; 42 L. T. 835 : 28 W. R. 787 ; 
44 J. P. 633.— C.A. 

Murphy, In re, London School Board, Ex 
parte (1877) 46 L. J, M. C. 193; 2 Q. B. D. 
397 ; 36 L. T. 69S ; 25 W. R. 536.— 
Q.B.D., discussed. % 

Saunders r. Richardson (1881) 50 L. J. M. C. 
137 ; 7 Q. B. D. 388 ; 45 L. T. 319 ; 29 W. R. 
800; 45 J. P. 782.— Q.B.D. 

Richardson v. Saunders (1881) 50 L. J. M. C. 
65 ; 6 Q. B. D. 313 ; 44 L. T. 474 ; 29 
W. R. 631 ; 45 J. P. 344.— C.P.D., over- 
ruled . 

Saunders r. Richardson (1881) 50 L. ,T. M. C. 
137 ; 7 Q. B. D. 388 ; 45 L. T. 319 ; 29 W. R. 
800 ; 45 J. P. 782.— Q.B.D. 

COLERIDGE, C.J. — I Jhink Richardson v. 
Saunders not rightly decided. It was a con- 
viction under sect. 12 qf the Act of 1876, and 
the judges held that physical attendance at the 
door of the school was sufficient. In mv opinion, 
effective attendance— that is, attending to be 
instructed at a meeting — is what is intended. 
For the child to present itself at the door and 
walk away is nob enough. If it were the con- 
sequences would be serious. Anyone might send 
children to the school day after day, and they 
would come back uneducated. Unwilling 
parents would entirely set aside the Acts of 
Parliament. — p. 139. 

Saunders v. Richardson (1881) 50 L. J. 
M. C. 137 ; 7 Q. B. D. 388 ; 45 L. T. 319 ; 
29 W. R. 800 : 45 J. P. 782.— Q.B.D., 
approved. 

London School Board r. Wright (1884) 12 
Q. B. D. 578 ; 53 L. J. Q. B. 266 ; 50 L. T. 006 ; 
32 W. R. 577 ; 48 J. P. 484.— C.A. 

BAG-GALL AY, L. J. (for the Court).— It must be 
assumed, then, at any rate for the purposes of 
the present appeal, that the defendant was 
able to pay t-he^ prescribed fees. Such being 
the position of the defendant, we are of opinion 
that it was his duty when sending his daughter 
to the James Sfereet school, to provide her with 
the means of paying (or, in other words, to pay 
for her) the prescribed school fees, which, by sect. 
17 of the Act of 1870, she was in terms required 
to pay ; and that having neglected, or failed to 


perform this duty, he did not ran**- her to attend 
the .school within the. intent and meaning of *he 
Education Acts. This view of the duty of a 
parent able to pay in respect of the school fees 
payable for his child's attendance a* a board 
school is in accordance with that expressed by all 
the live judges who decided the case at Saunders 
v. Richardson in the Queen’s Bench, and is, in 
our opinion, supported by the language used in 
the Education Acts. — p. 585? 

Saunders v. Richardson, principle applied. 

Loudon School Board r. Wood (1885) 54 L. J. 
M. C. 145, 140 : 15 Q. B. D. 415. 417 ; 54 L. T. 
88 ; 50 J. P. 54. — COLERIDGE, C.J., GROVE, 

DENMAN and MATHEW, JJ. 

* 

Saunders V. Crawford' (1SS2) 51 L. J. Q. B. 
460 ; 9 Q. B. D. 612 : 46 L. T. 420 : 46 
J. P. 344. — Q.B.D., wot followed. 

Winvard v. Toogood, Hance r. Fortnum, (1SS2) 
10 Q. B. D. 218 : 52 L. J. M. C. 25 ; 4S L. T. 
229*; 31 W. R. 271 ; 47 J. P. 325.— Q.B.D. 

Coleridge, C.J. — Certainly, in the present 
cases, if I thought the matter was fairly doubt- 
ful, or that the judgment under review could be 
maintained upon a fair const ruction, of the Act, 
I should defer at once to the authority of the 
learned judges, and should affirm the magistrate’s 
decision ; but, with every deference, I am unable, 
after having heard the arguments, to see that 
this is anything but a perfectly clear case, and I 
am encouraged to say so, because I understand 
my learned brothers who decided Saunders v. 
Crawford are not now perfectly satisfied with 
their decision. I am of opinion that, the decision 
of the magistrate in the first case before us was 
erroneous, and should be reversed. His decision 
was based upon the authority of Saunders v. 
Crawford- , which he properly felt himself bound 
to follow ; and, in my opinion, the decision in 
that case is itself erroneous.— p. 227. field 
HAWKINS, STEPHEN and williams, JJ. agreed. 

Belper School Board v. Bailey (1882) 51 
L. J. M. C. 91 ; 9 Q. B. D. 259 ; 46 J. P. 438. 
— Q.B. D. , d isi Ingvished. 

Hewett v. Thompson (1889) 58 L. J-.M. C. 60 ; 
60 L. T. 208 ; 53 J. P. 103.— Huddleston, b. 
and wills, J. 

Loudon School Board v. Wright (1884) 53 
L. J. Q. B. 266 ; 12 Q. B. D. 57S ; 50 
L.T. 606; 32 W.’R. 577; 48 J. P. 484. 
— c.A., applied. 

London School Board r. Wood (1S85) 54 L. J. 
M. C. 145, 146 ; 15 Q. B. D. 415, 417 ; 54 L. T. 
88 ; 50 J. P. 54.— COLERIDGE, C.J., GROVE, 
DENMAN and MATHEW. JJ. 

London School Board v. Harvey (1879) 48 
L. J. M. C, 130 ; 4 Q. B. D. 451 ; 27 
W. R. 786. — Q.B.D followed. 

Police Commissioner r. Donovan (1903) 72 
L. J. K. B. 545 ; [1903] 1 K. B. 895 ; 88 L. T. 555 ; 
67 J. P. 147.— ALYEltSTONE, C.J., WILLS and 
CH ANN ELL, JJ. 


SCIRE FACIAS. 

Rex v. Miles (1767) 7 Term Rep. 367.- K.B., 

applied. 

Rex v. Canterbury (Archbishop) (1902) 71 
L. J. K. B. 932 ; [1902] 2 K. B. 503 ; 86 L. T. 450; 
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50 W. R. 476 ; 66 J. P. 455. — ALVERSTONE, C.J., 
vy right and rid ley, j j. 

Eastern Archipelago Co. v. Reg. (1853) 23 
L. J. Q. B. 82 ; 2 El. & Bl. 856 ; 2 C. L. R. 
K5 ; 18 Jur. 481 ; 2 W. R. 77. — EX. CH. 
Dictum applied, Reg. v. Hughes (1866) 35 L. J. 

P. C. 23, 27 ; L. R. 1 P. C. 81, SS ; 12 Jur. (n.s.) 
195 ; 14 L. T. 808 ; 14 W. R. 441.— P.C. ; adopted, 
Riche v. Ashbury Railway Carriage Co. (1874) 
43 L. J. Ex. 177, 205 ; L. R. 9 Ex. 224, 264; 31 
L. T. 339. — ex. ch., reversed nom. Ashbury 
Railway Carriage Co. r. Riche (1875) 44 L. J. 
Ex. 185 ; L. R. 7 H. L. 653 ; 33 L. T. 451 ; 
24 W. R. 794^—h.l. (e.) ; principle applied , 
Att.-Gen. (Duchy of Lancaster) v. Devonshire 
(Duke) (1S84) 54 L. J. Q. B. 271, 276 ; 14 Q. B. D. 
195, 208 ; 33 W. R. 367. — matsew and DAY, jj. 

Barnewall v. Sutherland (1850) 19 L. J. 
C. P. 290; 9 C. B. 380; 1 L. M. & P. 159; 14 
Jur. 720. — C.P., referred to. 

Pell r. Linnell (1868) 37 L. J. C. P.- 191 ; 
L. R. 3 C. P. 441 ; 18 L. T. 330.— C.P. 

Phillipson (or Philipson) v. Egremont (Earl) 
(1844) 14 L. J. Q. B. 25 ; 6 Q. B. 587.— 
Q.B?, adopted. 

Ellis M’Henry (1S71) 40 L. J. C. P. 109. 
116 ; L. R. 6 C. P. 228, 239 ; 23 L. T. 861 ; 19 
W. R. 503. — C.P. : Lee r. Bude and Torrington 
Junction Ry. (1871) 40 L. J. C. P. 2S5, 289 ; 
L. R. 6 C. P. 576, 5S1 ; 24 L. T. 827 ; 19 W. R. 
954. — C.P. ; Davis r. Morris (1S83) 52 L. J. 

Q. B. 401, 408; 10 Q. B. D. 436, 451.— w. 
WILLIAMS, J. 

Dodgson v. Scott (1848) 17 L. J. Ex. 321 ; 
2 Ex. 457 ; 6 D. & L. 27.— ex., adopted. 
Davis r. Morris (1883) 52 L. J. Q. B. 401, 409 ; 
10 Q. B. D. 436, 451.— w. williams, j. 

Snooke v. Mattock (1S36) 5 L. J. K. B. 206 ; 
5 A. & E. 239. ; 6 N & M. 783 ; 2 H. & W. 
188 . — k.b adopted. 

Burnaby v. Earle (1874) 43 L. J. Q. B. 209 ; 
L R. 9 Q‘. B. 490 : 30 L. T. 760.— Q.B. 

Tailor v. Edwards (1858) 27 L. J. C. P. 183 ; 
4' Jur. (N.s.) 339.— C.P. , opinion adopted. 
Corner -??. Sweet (1866) 35 L. 0. C. P. 151, 154 ; 
L. R. 1 C. P. 456, 463 ; 12 Jur. (n.s.) 413 ; 14 
W. R. 584.— C.P. 

Att.-Gen. of Duchy of Lancaster v. Devon- 
shire (Duke) (18S4) 54 L. J. Q. B. 271; 
14 Q. B. D. 195 ; 33 W. R. 367 .— q.b.d., 
referred to. 

Att.-Gen. of Duchy of Lancaster v. L. & N. 
W. Ry. (1892) [1892] 3 Ch. 274.— C.A. 

Earran v. Beresford (^1843) 10 Cl. & F. 319. 
— H.L. (ir). and Earrell v.Gleeson (1844) 
11 Cl. & F. 702. — H.L. (IR.), referred to. 
Irish Land Commission r. Junkin (1888) 24 
L. R. Ir. 40.— Q.B.D. o’brien. J. dissenting. 


SCOTLAND. 

Calvin’s Case (160S— 9) 7 Co. Rep. 1. 
Observations applied , Queen Caroline’s Claim 
(1821) 1 St. Tr. (N.S.) 950 r 983.— P.C. ; re- 
ferred to, Jephson v. Riera (1835) 3 St. Tr. 


(N.s.) 591, 605. — P.C. ; applied, Low v. Rout- 
ledge (1865) 35 L. J. Ch. 114, 117; L. R. 1 
Ch. 42, 47 ; 11 Jur. (N.S.) 939 ; 13 L. T. 421 ; 
14 W. R. 90. — L.JJ. ; doctrine applied, Reg' 
r. Key u (1876) 46 L. J. M. C. 17, 100 ; 2 Ex. D.’ 
63, 236 ; 13 Cox C. C. 403. — C.C.R. ; referred to 
De Geer r. Stone (1882) 52 L. J. Ch. 57, 60 ; 22 Ch’ 
D. 243, 251 ; 47 L. T. 434 ; 31 \V. R. 241.— KAY, j. 

Calvin’s Case, did a dissented from . 

Isaacson v. Durant (Stepney Petition) (1886) 
55 L. J. Q. B. 331 ; 17 Q. B. D. 54 ; 54 L. T. 
684 ; 34 W. R. 547. — COLERIDGE, C.J.. HAWKINS 
and MATHEW, JJ. 

Calvin’s Case, discussed and applied. 
Johnson, In re, Roberts v. Att.-Gen. (1903) 72 
L. J. Ch. 682 ; [1903] 1 Ch. 821 ; 8G L. T. 161 ; 
51 W. R. 444. — PARWELL, J. 

Sanchar’s (Baron) Case (1611) 9 Co. Rep. 
117. — K.B. 

Applied, Reg. v. Eyre (1868) L. R. 3 Q. B. 487 ; 
87 L. J. M. C. 159 ; 9 B. & S. 329 ; IS L. T. 511 ; 
16 W. R. 754 ; 11 Cox C. C. 162.— Q.B. ; referred 
to, Ptex v. Plummer (1902) 71 L. J. K. B. S05 ; 
[1902] 2 K. B. 339; 86 L. T. 836; 51 W. R. 
137 ; 66 J. P. 647.— WRIGHT, J. 

Harvey v. Farquhar (1872) L. R. 2 H. L. 
(SC.) 192. — H.L. (SC.), dictum applied. 
Dawson r. Smart (1903) [1903] A. C. 457. 465 ; 
89 L. T. 343.— H.L. (sc.). 

Bowman v. Bowman [1899] A. C. 518. — H.L. 
(sc.), distinguished. 

Dawson v. Smart (1903) [1903] A. C. 457, 
465 ; 89 L. T. 343.— H.L. (sc.). 

Gray v. Fowlie (1S47) 9 Ct. of Sess. Cas. 
(2nd series) 811.— CT. OF SESS. (sc.), 
affirmed. 

Rutherglen Parish Council r. Glasgow Parish 
Council (1902) [1902] A. C. 360 ; 86 L. T. 607 ; 
51 W. R. 65.— H.L. (£c.). 


SEA AND -SEASHORE. 

Direct United States Cable Co. v. Anglo- 
American Telegraph Co. (1877) 46 L. J. 
P. C. 71 ; 2 App. Cas. 394 ; 36 L. T. 265.— 
P.C. See 

Rex Pettit (1901) [1902] 2 Ir. R. 1. — K.B.D. 

Att.-Gen. v. Johnson (1819) 2 Wils. Ch. 87 ; 
18 R. R. 156. — L.C., explained and not 
applied. 

Soltau r. De Held (1851) 21 L. J. Ch. 153 ; 2 
Sim. (N.s.) 133 ; J6 Jur. 326.— v.-c. 

Att.-Gen. v. Johnson, observed upon . 

Att.-Gen. r. Bradford Navigation Co. (1866) 
35 L. J. Ch. 619, 621 ; L. R. 2 Eq. 71, 81 ; 14 
L. T. 248 ; 14 W. R. 579.— WOOD, V.-C. 

At'c.-Gen. v. Johnson, applied. 

Att.-Gen. v. Lonsdale (1868) 38 L. J. Ch. 335, 
343 ; L. R. 7 Eq. 377, 388 t 20 L. T. 64 ; 17 
W. R. 219.— MALINS, V.-C. 

Att.-Gen. v. Burridge^(1^22) 10 Price, 350 ; 
24 R. R. 723. — EX. , applied. 

Att.-Gen. v. Lonsdale (1868) 38 L. J. Ch. 335, 
344 ; L. R. 7 Eq. 377, 389 ; 20 L. T. 64 ; 17 
W. R, 219. — MALINS. V.-C. 
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Att.-Gen. v. Parmeter (1822) 10 Price 378 ; 
24 R. R. 723. — EX., applied . 

Att.-Gen. v. Lonsdale (1868) 38 L. J. Ch. 335. 
344 ; L. R. 7 Eq. 377, 389 ; 20 L. T. 64 ; 17 
W. R. 219. — malins, v.-C. ; Att.-Gen. r. Simpson 
(1901) [1901] 2 Ch. 671, 692. — FARWELL, J., 
varied, 70 L. J. Ch. 828 ; [1901] 2 Ch. 671 ; So 
L. T. 32o. — C.A. 

Att.-Gen. v. Plymouth Corporation (1754) 
Wightw. 134 ; 12 R. R. 719. — EX., re- 
ferred to. 

Att.-Gen. for Prince of Wales r. Crossman 
(1866) 35 L. J. Ex. 215 ; L. R. 1 Ex. 381, 3S7 : 

4 H. & C. 568 ; 12 Jur. (N.s.) 712 ; 14 L. T. 856 ; 
14 W. R. 996.— EX. 

Att.-Gen. (Prince of Wales) v. St. Aubyn 
(181i) Wightw. 167 ; 12 R. R. 71S, n.— 
EX., referred to. 

Att.-Gen. (Prince of Wales) v. Crossman (1866) 

35 L. J. Ex. 215 ; L. R. 1 Ex. 381 : 4 H. C. 
568 ; 12 Jur. (N.s.) 712 ; 14 L. T. 856 ; 14 W. R. 
996.— EX. 

Gann v. Whitstable Free Pishers, 13 C. B. 
(N.S.) 853 ; 9 Jur. (N.S.) 1241 ; 9 L. T. 263 ; 
11 W. R. 430. — EX. CH. ; reversed, (1864) 11 
H. L. Cas. 192 ; 35 L. J. C. P. 29 ; 20 C. B. (N.S.) 
1 ; 12 L. T. 150 ; 13 W. R. 589.— h.l. (e.). 

Gann v. Whitstable Free Fishers, referred to. 
Gann i\ Johnson (1869) L. R. 4 H. L. 265.— 
H.L. (E.). 

Gann v. Whitstable Free Fishers, affirmed. 
Foreman r. Whitstable Free Fishers (1869) 3S 
L. J. Q. B. 345 ; L. R. 4 H. L. 266 ; 21 L. T. S04 ; 
18 W. R. 1046.— H.L. (E.). 

Gann v. Whitstable Free Fishers, applied. 
Reg. «. Keyn (1876) 46 L. J. M. C. 17, 29 ; 2 
Ex. D. 63, S6 ; 13 Cox C. C. 403.— C.C.R. ; and 
Bristow r. Cormican (1S78) 3 App. Cas. 641. — H.L. 

' Gann v. Whitstable Free Fishers, referred to. 
Petrie r. Rostrevor Owners [1898] 2 Jr. R. 
556, 575.— C.A. 

Whitstable Free Fishers v. Foreman (1867) 

36 L. J. C. P. 273 ; 2 C. P. 688 ; 16 L. T. 

747; 15 W. R. 1133.— C.P. ; affirmed , (1868) 37 
L. J. C. P. 305 ; L. R. 3 C. P. 578 ; 18 L. T. 
734 ; 16 W. R. 1019.— ex. ch. ; and nom, Foreman 
v. Whitstable Free Fishers (1869) L. R. 4 H. L. 
266 ; 21 L. T. 804 ; 18 W. R. 1046.— H.L. (e.). 

Foreman v. Whitstable Free Fishers, ap- 
plied. 

Brecon Markets Co. x\ Neath and Brecon Ry. 
(1872) 41 L. J. C. P. 257, 262 ; L. R. 7 C. P. 555, 
565. — C.P., affirmed, (1873) 42 L. J. C. P. 63 ; 
L. R. 8 C. P. 157.— EX. CH. * 

Foreman v. Whitstable Free Fishers, 

adopted. 

Reg. v. Keyn (1876) 46 L. J. M. C. 17, 29 ; 2 
Ex. D. 63, 86 ; 13 Cox C. C. 403.— C.C.R. 

Alston’s Estate, In re (1856) 5 W. U. 189. — 
V.-C., explained. 

St. Pancras Burial Ground, In re (1866) L. R. 
3 Eq. 173, 183 ; S. C., 36 L. J. Ch. 52 ; 14 W. R. 
576,— WOOD, V.-C. 

Att.-Gen. v. Hanmer, 27 L. J. Ch. 837 ; 4 Jur. 
(N.S.) 751 ; 6 W. R. 804.— V.-C. : varied, (1859) 

5 Jur. (N.S.) 693. — L.JJ. 


Att.-Gen. v. Hanmer. referred to. 

Ecroyd r. Coulthard (1S9S) 67 L. J. Ch. 458 ; 
[1898] 2 Ch. 35S ; 78 L. T. 702.— C.A. 

Hamilton v. Att.-Gen. for Ireland (1881) 9 
L. R. Ir. 271.— C.A. 

Applied, Daly v. Murray (1SSS) 17 L. R. Ir. 
185, 199. — C.A. ; discussed, Boyd v. Phelan (1S86) 
17 L. R. Ir. 538. — V.-C. 

Daly v. Murray (1885) 17 L. R. Ir. 185.— 
C.A., distinguished . 

O'Keeffe r. Walsh [1903] 2 Ir. R. 681, 716.— 

K. B.D. 

Gray v. Bond (1821) 5 Mooase 527 ; 2 Br. <fc 
B. 667; 23 R. R. 530. — C.P., dictum 
^ adopted . 

Dalton r. An Jus (1SS1) 50 L. J. Q. B. 689, 716 ; 
6 App. Cas. 740, 773 ; 44 L. T. 844 ; 30 W. R. 
191 ; 46 J. P. 132.— H.L. (E.). 

Agnew v. Lord Advocate (1S73) 11 Ct. of 
Sess. Cas. 3rd series, 309. — CT. of sess., 
commented on. 

Lord Advocate v. Blantyre (Lord) (1879) L. R. 
4 App. Cas. 770. — H.L. (SC.). 

hatherley, L.c. — Whether or not Ag new's 
Case be correctly decided (as to which I cannot 
say that I entertain much doubt). I apprehend 
that your lordships will not in this case be obliged 
to consider that question or to deliberate as to 
that point which was raised and decided in 
AgneiCs Case adversely to the owner, namely, 
that he cannot rest upon his paper title, if I may 
so call it, without proving possession of that 
foreshore which he claims in cases when the 
definition of it is not strictly and clearly con- 
tained in the charter itself. — p. 794. 

Calmady v. Rowe (1S44) 6 C. B. 861.— c.p., 

questioned. 

Walton-cum-Trimley Manor, In re, Tomline, 
Ex parte (1873) 2S L. T. 12, 14 ; 21 W. R. 47 5>.— 
WICKENS, V.-C. 

Blewett v. Tregonning (1S35) 4 L. J. K. B. 
223 ; 3 A. <& E. 554 ; 5 N. & M. 234 ; 
1HA W. 431. — K.B., referred t*. 
Sowerby r. Coleman (1S67) 36 L. J. Ex. 57, 59 ; 

L. R. 2 Ex. 96, 99 ; 15 L. T. 667 ; 15 W. R. 451. 
— EX. 

Blewett v. Tregonning, distinguished . 

De la Warr (Earl) t. Miles (1881) 50 L. J. Ch. 
754, 767 ; 17 Ch. D. 535. 597 ; 44 L. T. 487 ; 29 
W. R. 809.— C.A. See vol. i. col. 807. 

Blewett v. Tregonning, adopted. 

Brocklebank v. Thompson (1903) 72 L. J. Ch. 
626, 633 ; [1903] 2 Ch. 344, 354 ; 89 L. T. 209. 
—JOYCE, J. 

Rex v. Yarborough (Lord) (1824) 3 B. & C. 
91 ; 4 D. & R. 790. — K.B. ; affirmed , (182S) 2 Bli. 
(N.S.) 147; 1 Dow. & Cl. 178; 5 Bing. 163; 
27 R. R. 292.— H.L. (E.). 

Rex v. Yarborough (Lord), applied. 

Scratton r. Brown (1825) G D. & R. 536 ; 4 B. 
& C. 485 ; 28 R. R. 344. — K.B. ; Foster r. Wright 
(1878) 49 L. J. C. P. 97, 99 ; 4 C. P. D. 438, 446 ; 
44 J, P. 7. — C.p.d. ; and Att.-Gen. r. Reeve 
(1885) 1 Times L. R. 675.— Coleridge, c.j. and 
pollock. B. And see post, col. 3049. 
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Rex v. Yarborough (lord) (supra), applied.. 
Hindson v. Ashby (1896) 65 L. J. Oh. 515 ; 
[1896] 2 Ch. 1 ; 74 L. T. 827 ; 60 J. P. 484.— 
O.Jt. LINDLEY, KAY and SMITH, L.JJ. 

Scratton v. Brown (1825) 6 D.& R. 536 ; 4 
B. C. 485; 28 R. R. 344.— K.B., 
applied. r 

Hindson -v. Ashby (1896) 65 L. J. Oh. 515 ; 
[1896] 2 Ch. 1 ; 74 L. T. 327 ; 60 J. P. 484.— 
C.A. LIHDLEY, KAY and SMITH, L.JJ. 

C 

Somerset (Duke) v. Fogwell (1826) 5 L. J. 
(O.S.) K. B. 49 ; 5 B. & O. 875 ; 8D.&K 
747 ; 29 R. R. 449. — K.B. , explained. 
Att.-Gen. v. Emerson (1891) 61 L. J. Q. B. 79 ; 
[1891] A. C. 649 f 65 L. T. 564 ; 55 J. P. 709.— 
H.L. (E.). LORDS HERSCHELL, BRAMWELL, MAC- 
KAGHTEK and HANNEK. * 

LORD HERSCHELL. — It was arched . . . that 
there was no ground for such a presumption 
[namely, that the owner of a several fishery is 
the owner of the soil] in the case of tidal waters, 
the soil below which is prinia facie in the Crown, 
and where a several fishery must have been the 
subject of a separate grant. In support of this 
distinction Somerset (Duhe) v. Fogwell, was cited. 
But I do not think the judgment in that case 
warrants the r proposition for which it was cited. — 

р. 81. 

Somerset (Duke) v. Fogwell, applied. 
Hindson v. Ashby (1896) 65 L. J. Ch. 515 ; 
[1896] 2 Oh. 1 ; 74 L. T. 327 ; 60 J. P. 484.— 
C.A. LINDLEY, KAY and SMITH, L.JJ. 

Hull and Selby Ry., In re (1839) 8 L. J. Ex. 

260 ; 5 M. & W. 327. — EX., considered and 
adopted. 

Foster *. Wright (187S) 49 L. J. C. P. 97 ; 4 
C. P. D. 438,446 ; 44 J. P. 7.— C.P.D.; Att.-Gen. 
v. Reeve (1885) 1 Times L. R. 675.— Coleridge, 

с. j. and POLLOCK, B. 

Att.-Gen. v. Emerson (1891) 61 L. J. Q. B. 
r 79 ; [1891] A. C. 649 ; 65 L. T. 564; 55 
J. P. 709.— H.L. (E.), applied. 

Hindson -o. Ashby (1896) 65 L. J. Ch. 515 ; 
[1896] 2 Ch. 1 ; 74 L. T. 327 ; 60 J. P. 484.— 
C.A. . LINDLEY, KAY and SMITH, L.JJ. 

Att.-Gen. v. Emerson, applied. 

Hanbury v. Jenkins (1901) 70 L. J. Ch. 730 ; 
[1901] 2 Ch. 401 ; 49 W. R. 615 ; 65 J. P.631.— 

BUCKLEY, J. 

Lynn Corporation v. Turner (1774) Cowp. 86. 
— K.B., applied. 

Ilch ester *. Rashleigh (1889) 61 L. T. 477, 
480 ; 38 W. R. 104 .— kekewich, j. 

Bagott v. Orr (1801) 2 Bos. & P. 472 ; 5 R. R. 
668, distinguished. 

Blundell r. Catterall (1821) 5B.& Aid. 26S ; 
24 R. R. 353.— K.B. 

BAYLEY, J, — The case of Bagott v. Orr seems 
to me to conclude nothing on the right in ques- 
tion . . . The claim, in that case, was very 
different from the present ; it was a claim for 
something serving to the sustenance of man, not 
a matter of recreation only — a claim to -take 
when left by the water, what every subject had 
an undoubted right to have taken whilst they 
remained in the water ; and upon that claim 
there was no regular judgment. But it would 
by no means follow, because all the king’s 
subjects have a right to pick up figh on the shore, 


that they have, therefore, a right to pass over the 
sea-shore for the purpose of bathing. — p. 307. 

Blundell v. Catterall (1821) 5 B. & Aid. 268 ; 
24 R. R. 353.— K.B. See 
Mace r. Philcox (1864) 33 L. J. C. P. 124 ; 15 
C. B. (K.S.) 600 ; 10 Jur. (n.s.) 680 ; 9 L. T. 766 ; 
12 W. R. 670.— C.P. 

Blundell v. Catterall, applied. 

Ilcliester (Earl) r. Rashleigh (1S89) 61 L. T. 
477 ; 38 W. R. 104.— KEKEWICH, J. 

Blundell v. Catterall, followed. 

Llandudno Urban Council r. Woods (1899) 68 
L. J. Ch. 623 ; [189!)] 2 Ch. 705 ; 81 L. T. 170 ; 
48 W. R. 43 : 63 J. P. 775. — cozens-hardy, j. 

Beaufort (Duke) v. Swansea Cgrporation 

(1849) 3 Ex. 413. — EX., referred to. 
Hastings Corporation r. Ivall (1874) L. R. 19 
Eq. 558, 5S1 ; 22 W. R. 724. — v.-c.; Devonshire 
(Duke) v. Pattinson (1887) 57 L. J. Q. B. 189 ; 
20 Q. B. D. 263, 275 ; 58 L. T. 392 ; 52T J. P. 
276. — C.A. ; Sutton Harbour Improvement Co. v. 
Plymouth Guardians (1890) 6 Times L. R. 400. — 
cave and smith, jj. 

Att.-Gen. v. Chambers (1854) 4 De G. M. & 
G. 206 ; 23 L. J. Ch. 662 ; 18 Jur. 779 ; 2 
W. R. 636. — L.C., dictum applied . 

Pearce v. Bunting (1S96) 65 L. J. M. C. 131 ; 
[1896] 2 Q. B. 360 ; 75 L. T. 184 ; 60 J.P. 696.— 
Cr\VE and WILLS, JJ. 

Att.-Gen. v. Chambers (1859) 4 De G. & J. 
55 ; 5 Jur. (X.S.) 745 ; 7 W. R. 404.— L.C., 
adopted. 

Reg. v. Hughes (1S66) 35 L. J. P. C. 23, 29 ; 
L. R. 1 P. C. 81, 92 ; 12 Jur. (n.s.) 195 ; 14 L. T. 
808 ; 14 W. R. 441. — P.C.; Hastings Corporation 
v. Ivall (1874) L. E. 19 Eq. 558, 584 ; 22 W. R. 
724.— V.-C. 

Att.-Gen. v. Chambers, observed upon. 

Foster r. Wright (1878) 49 L. J. C. P. 97, 99 ; 
4 C. P. D. 438, 447 : 44*J. P. 7.— C.P.D. 

Att.-Gen. v. Chambers, applied. 

Ilchester v. Rashleigh (1889) 61 L. T. 477 ; 38 
W. R. 104.— kekewich, j. ^ 

Mace v. Philcox (1S64) 33 L. J. C. P. 124 ; 15 
C. B. (n. S.) 600 ; 10 Jur. (K.S.) 680 ; 9 L. T. 
766 ; 12 W. R. 670.— C.P. See 
Hastings Corporation r. Ivall (1874) L. R. 19 
Eq. 558, 584 ; 22 W. R. 724.— V.-C. 

Pearce v. Bunting (1896) 65 L. J. M. C. 131 ; 
[1896] 2 Q. B. 360 ; 75 L. T. 184 ; 60 J. P. 
695 . — Q.B . D . , d isap p roved . 

Thames Conservators c. Smeed, Dean & Co. 
(1897) 66 L. J. Q. B. 716 ; [1897] 2 Q. B. 334 ; 
77 L. T. 184 ; 45 W r R. 691.— C.A. ESHER, M.R., 
SMITH and CHITTY, L.JJ. 

SMITH, L.J. — In Pearce v. Bunting . . . my 
brother Cave relied greatly, and my brother Wills 
also to some extent, upon the fact that as no 
compensation was given by the statute it was 
improbable that private rights "would be inter- 
fered with by the legislature, and this ordinarily 
is so ; but Goolden v. Thames Conservators (hot 
reported) in the H.L. indicates that these 
dredging powers are given to the conservators 
for navigation purposes, without compensation 
being also given to private owners for having 
their rights thus interfered with. . . . The 
question, as it seems to me, is not what soil has 
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"been vested in the conservators, which my 
brother Cave Held, to be the question, but what 
powers of dredging and raising gravel and other 
substances, and of granting licences to others to ' 
do so, have been granted by the statute to the 
conservators whereby to preserve, improve, and 
maintain the navigation of the Thames. — p. 722. 

Hex v. Pagham Level Commissioners (1828) 
8 B. & 0. 355 ; 2 Man. & By. 108. — K.B., 
inapplicable. 

Att.-Gen-. v. Lonsdale (Earl) (1808) 38 L. J. 
Ch. 335, 311’; L. E. 7 Eq. 377, 387 ; 20 L. T. 
61 ; 17 W. E. 219.— V.-C. 

Eex v. Pagham Level Commissioners, 

applied. 

Whalley r. Lancashire and Yorkshire Ey. 
(1881) 53 L.'M. Q. B. 285 ; 13 Q. B. D. 131, 130 ; 
50 L. T. 172 ; 32 W. E. 711 ; 13 J. P. 500.— C.A. 

Keighley’s Case (1609) 11 Co. Eep. 139 a, 
recognised. 

Eex t. Somerset (1799) 8 Term Rep. 312 ; 1 
E. E. 659 . — k.b., and Eex v. Essex Sewers 
Commissioners (1823) 1 L. J. (o.s.) K. B. 169 ; 

1 B. & C. 177 ; 2 D & E. 700 ; 25 E. E. 467.— 
K.B. 

Keighley’s Case, inapplicable. 

Hudson r. Tabor (1S77) 16 L. J. Q. B. 163 ; 

2 Q. B. D. 290 ; 30 L. T. 192 ; 25 W. E. 740.— 
C.A. 

Keighley’s Case, applied . 

Nitro Phosphate and Odam’s Chemical Manure 
Co. r. London and St. Katharine’s Dock Co. 
(1877) 9 Ch. D. 503, 518 ; 37 L.T. 330 .— fry, j., 
varied, (1878) 9 Ch. D. 503; 39 L. T. 330; 27 
W. E. 207.— C.A. 

Keighley’s Cas s, followed. 

Eeg. v. Fobbing Commissioners (1885) 11 Q. 
B. D. 561 ; 51 L. J. M. C. 89 ; 52 L. T. 5S7 ; 33 
W. E. 360. — C.A.; affirmed, H.L. {infra). 

b&ett, m.r. — I t- seems tq me that the proposi- 
tion laid down in Keighley's Case , and adopted 
in Rex v. Com missioners of Sewers for Somerset , 
shows which way we ought to decide the present 
case. That proposition as laid down by Lord 
Coke, is as follows ^*Ii one is bound by pre- 
scription to repair a wall contra jinx am marts , 
and he keeps the wall in good repair, and of such 
height and as sufficient as it was accustomed, 
and by the sudden and unusual increase of water, 
salt or fresh, the walls are broken or the water 
overflows the walls, that in this case the Com- 
missioners of Sewers ought to tax all such persons 
who hold any lands, <kc., according to the quantity 
of their lands, &c., for no feult was in this case 
in him who ought to repair it.” It seems to me 
that the effect of that proposition is that, where 
there is merely a prescrip tion’that lays on the 
frontagers the obligation to maintain and repair 
the wall, it applies to damages caused by the 
ordinary action of the sea, and the frontager who 
has been guilty of no default, and who has kept 
the wall in a fit state to resist the ordinary action 
of the sea, is not bound to bear the expense of 
repairing damages caused by an extraordinary 
tide. That proposition was adopted in Rex v. 
Commissioners of Sewers for Somerset . — p. 5S1. 

Keighley’s C*se ffiollowed. 

Fobbing Commissioners v. Eex (1SS0) 11 App. 
Cas. 449 ; 56 L. J. M. C. 1 ; 55 L. T. 493 ; 34 
W. E. 721 ; 51 J. JL\ 227.— H.L. (E.). 


Bex v. Somerset Sewers Commissioners 
(1799) 8 Term Eep. 312: 4 E. E. 059. — K.B.; 
and Bex v. Essex Sewers Commissioner^ 
(1823) 1 L. J.(o.s.) K. B. 109 ; 1 B. Ac C. 
477 ; 2 D. & li. 700 ; 25 E. E. 407.— K.B., 
followed. „ 

Eeg. r. Fobbing Sewers Commissioners (1885) 
54 L. J. M. C. 89 ; 14 Q. B. D. 50,1 ; 52 L.T. 587 ; 
33 \V. E. 360. — C.A., affirmed nom. Fobbing Sewers 
Commissioners v. Eeg. (1886) 5(5 L. J. M. C. 1 : 
11 App. Cas. 449 ; 55 L. T. 493 ; 34 W. E. 721 i 
51 J. P. 227.— H.L. (E.). 

Beg. v. Leigh (1840)10 A.&E. 398 ; 2 P. & D. 
357. — Q. B. } considered. 

Eeg. v. Essex Sewers Commissioners (1885) 
54 L. J. M. 0. 89 ; 14 Q. B. D. 561, 582 ; 52 L. T. 
587 ; 33 W. E. 300 ; 49 J. P. 404. — C.A. BRETT, 
M.R., baggallaY and lixdley, l.jj.: affirmed 
infra nom. Fobbing Commissioners o. Eeg. 

Beg. v. Leigh, dicta explained. 

Fobbing Sewers Commissioners v. Eeg. (1880) 

50 L. J. M. C. 1 ; 11 App. Cas. 449, 402 ; 55 L. T. 
493 ; 34 W. E. 721 ; 51 J. P. 227.— H.L. (E.). 

Eeg. v. Warton (1802) 31 L. J. Q. B. 265 ; 
2 B. A: S. 719 ; 9 Jur. (K.S.) 325. — Q.B., 
followed. 

Fobbing Sewers Commissioners r. Eeg. (1886) 
56 L. J. M. C. 1 ; 11 App. Cas. 449 ; 55 L. T. 
493 ; 34 W. E. 721 ; 51 J. P. 227 ; 2 Times L. E. 
“750 .—H.L. (E.). ^ 

Beg. v. Fobbing Sewers Commissioners (1884) 
53 L. J. M. C. 113 ; 51 L. T. 227.— COLERIDG-E, 
C.J. and cave, J. ; varied, (1885) 54 L. J. 
M. C. 89 ; 14 Q. B. D. 561 ; 52 L. T. 5S7 ; 33 
W. E. 360 ; 49 J. P. 404.— C.A. BRETT, M.R., 
baggallay and lindley, L.JJ. ; the latter 
decision a firmed nom. Fobbing Sewers Commis- 
sioners v. Eeg. (1880) 56 L. J. M. C. 1 ; 11 
App. Cas. 449 ; 55 L. T. 493 ; 34 W. E. 721 ; 

51 J. P. 227 ; 2 Times L. E. 750. — H.L. (E.). 

Fobbing Sewers Commissioners v. Beg. (1SS6) 
50 L. J. M. C. 1 ; 11 App. Cas. 449 ; 55 
L. T. 493 ; 34 W. E. 721 ; 51 J. P. 227.— 
H.L. (e.), commented on. 

North v. Walthamstow Urban Council (1898) 
67 L. J. Q. B. 972 ; 62 J. P. 836.— CHAKXELL, J. 

Henley v. Lyme Eegis Corporation (1828) 
5 Bing. 91 ; 6 L. J. (O.S.) O. P. 222 ; 30 E. E. 542. 
— C. i\ ; affirmed nom. Lyme Begis Corporation v. 
Henley (1832) 3 B. & Ad. 77 ; 3 M. & P. 278.— 
EX. CH., and (1834) 8 Bli. (N.S.) 690 ; 2 Cl. & F. 
331 ; 1 Scott 29 ; 1 Bing. N. C. 222.— H.L. (E.). 

Henley v. Lyme Begis Corporation, dis- 
tinguished. 

Gibson v. Preston Corporation (1870) 39 L. J. 
Q. B. 131 ; L. E. 5.Q. B. 218 ; 10 B. & S. 942 ; 
22 L. T. 293 ; IS W. E. 689.— Q.B. 

Henley v. Lyme Begis Corporation, applied. 
Winch v. Thames Conservators (1872) 41 L. J. 
C. P. 241 ; L. E. 7 C. P. 470 ; 27 L. T. 95.— C.P., 
affirmed, (1874) 43 L. J. C. P. 167 ; L. E. 9 C. P. 
378 ; 31 L. T. 128 ; 22 W. E. 879.— EX. CH. 

Henley v. Lyme Begis Corporation, dicta 
explained. 

Hudson v. Tabor (1877) 2 Q. B. D. 290 ; 36 
L. T. 492 ; 25 W. E. 740. — C.A. And see past, 
col. 3053. 



8053 


SEA AND SEASHORE — SEQUESTRATION. 


3054 


Henley v. Lyme Regis Corporation ( jmpra), 
observations adopted. 

Bathurst Borough v. Macpherson (1879) 48 
L. J. P. C. 61 ; 4 App. Cas. 256, 267. — P.C. 

Henley v. Lyme Eegis Corporation, observa- 
tions applied. 

Att.-Gen. v. Tomline (1879) 4S L. J. Ch. 593 ; 
12 Ch. D. 214, 231 ; 40 L. T. 775. — FRY, J., 
affirmed, (1880) 49 L. J. Ch. 377 ; 14 Ch. D. 58 ; 
42 L. T. 880 ; 28 W. R. 870 ; 44 J. P. 617.— c.A. 

Hudson v. Tahor (1S77) 46 L. J. Q. B. 463 ; 

2 Q. B. D. 298 ; 36 L. T. 492 : 25 W. E. 
740. — O.A., applied. 

Att.-Gen. v. T&nline (18S0) 49 L. J. Ch. 377, 
380 ; 14 Ch. D. 58, 65 ; 42 L. T. 8S0 ; 28 W. E. 
870 ; 44 J. P. 617.— C.A. 

Hudson y. Tabor, applied. 

Bundle v. Hearle (1898) 67 L. J. Q. B. 741, 
744 ; [1898] 2 Q. B. 83, 90 ; 78 L. T. 561 ; 46 
W. E. 619. — RUSSELL, C.J. and RIDLEY, J. 

Att.-Gen. v. Tomline (18S0) 49 L. J. Ch. 377 ; 
14 Ch. D. 58 ; 42 L. T. 880 ; 28 W. B. 
870 ; 44 J. P. 617. — C.A., distinguished. 
West Nor?olk Farmers’ Manure Co. v. Archdale 
(1886) 16 Q. B. D. 754 ; 55 L. J. Q. B. 230 ; 54 
L. T. 561 ; 34 W. R. 401 ; 50 J. P. 500.— C.A. 

esher, M.R. — I may say with regard to the 
case of Mt.-Gen v. Tomline it seems to me that 
the effect of it has been exaggerated, and that 
the doctrine there established, was meant to 
apply to natural protecting banks against the 
sea, and the waters of tidal rivers. — p. 758. 

Eex v. Forty-nine Casks of Brandy ( 1836 ) 

3 Hag. Adm. 257, 289. — ADM., observations 
adopted. 

Reg. t\ Keyn (1876) 46 L. J. M. C. 17, 25 ; 
2 Ex. D. 63, 79 ; 13 Cox C. C. 403.— C.C.R. 

"Constable’s (Sir H.) Case (1601) 5 Rep. 106, 
considered and applied. 

Schiller, Cargo Ex. (1S77) 2 P. D. 145 ; 36 L. T. 
714. — C.A., affirming 46 L. J. Adm. 9. — ADM. 

Constable’s (Sir H.) Case, applied. 

Gas Float Whitton No. 2 (1895) 65 L. J. 
Adm. 17 ; [1896] P. 42 ; 73 L. T. 698 ; 44 W. R. 
263 ; 8 Asp. M. C. 110. — C.A. ESHER, M.R., LOPES j 
and KAY, L.JJ., affirmed, h.l. j 


SEQUESTRATION. 


Cridland, In re and Ex parte (1814) 3 V.&B. 
100 ; 2 Rose 164 ; 13 R. R. 152.— l.c., 


O’Reardon, In re, James, Ex parte (1873) 
43 L. J. Bk. 13 ; L. R. 9 Ch. 74 ; 29 L.T. 761 ; 
22 W. R. 196.— L.C. and L.J. 

mellish, L.J. — In Cridland , Ex paj , te i Lord 
Eldon refused to supersede a joint commission on 
account of a previous separate commission in 
Ireland, against one of the bankrupts, but he 
gives no positive opinion as to the effect of, or as 
to the validity of the joint commission. — p. 15. 


East of England Bank, In re, Hall, In re 
(1864) 10 Jur. (N.S.) 1093 ; 11 L. T. 410 ; 
13 W. R. 128.— v.-C ..followed. 

Miller v. Miller (1870) 39 L. J. Mat. 38 ; L. R. 
2 P. & D. 54 ; 22 L. T. 418 ; 18 \V. R. 585.— 

LORD PENZANCE. 


Fenton v. Lowther (1787) 1 Cox Ch. 315. — 
L.C., applied. 

Hyde v. Hyde (1888) 57 L. J. P. 89 ; 13 P. D. 
166, 177 ; 59 L. T. 529 ; 36 W. R. 70S.— C.A. 

Hamblyn v. Ley (1743) 1 Dick. 94; 3 
• Swanst. 301, n. — L.C., referred to. 

Hoare, In re, Hoare v. Owen (1892) 61 
L. J. Ch. 541 ; [1892] 3 Ch. 94 ; 67 L. T. 45; 
41 W. R. 105.— STIRLING, J. 

c Franoklyn v. Colhoun (1819) 3 Swanst. 
276 ; 19 R. R. 204. — L.C., folloioed. 

Ward r. Booth (1872) 41 L. J. Ch. 729, 732 ; 
L. R. 14 Eq. 195, 201 ; 27 L. T. 364 ; 20 W. R. 
880. — m.r. 

Francklyn v. Colhoun, referred to. 

Saull v. Browne (1874) 44 L. J. Ch. 1 ; L. R. 
10 Ch. 64 ; 31 L. T. 493 ; 23 W. R. 50 ; 13 Cox 
C. C. 30.— L.c. and l.jj. 

Francklyn v. Colhoun, discussed. 

Slade, In re, Slade -ivjdulme (1881) 50 L. J. Ch. 
729 ; 18 Ch. D. 65 3 ; 45 L. T. 276 ; 30 W. R. 28. 

fry, J. — That case [ Francklyn v. Colhoun ] is, 
of course, not precisely in point, for [here] the 
order nisi is not made against a stranger to the 
action, but was obtained Ey a stranger to the 
action. The next case is that of Johnson v. Chip- 
pendall (infra). That case throws very little 
light on the point ; all that was determined was 
that the order could not be made against a 
stranger. It seems from that that Francklyn v. 
Colhoun must be attributed to consent, or some 
special circumstance. — p. 730. 

Johnson v. Chippendall (1828) 2 Sim. 55 ; 
29 R. R. 58. — V.-C., followed. 

Ward v. Booth (1£72) 41 L. J. Ch. 729, 732 ; 
L. R. 14 Eq. 395, 201 ; 27 L. T. 364 ; 20 W. R. 
880.— M.R. 


Simmonds v. Kinnaird (Lord) (1799) 4 Yes. 
735. — L.c., discussed. 

Slade, In re, Slade v. Hulme (1881) 50 L. J. Ch. 
729 ; 18 Ch. D. 653, 656 ; 45 L. T. 276 ; 30 W. R. 
28. — FRY, j. 

Hoare, In re, Nelson, Ex parte (1880) 49 L. J. 
Bk. 44 ; 14 Ch. D. 41 ; 42 L. T. 389 ; 28 
W. R. 554. — C.A., referred to. 

Slade, In re, Slade v. Hulme (1881) 50 L. J. Ch. 
729 ; 18 Ch. D. 653, 656 ; 45 L. T. 276 ; 30 W. R. 
28. — fry, j. r 


Johnson v. Chippendall, discussed. 

Slade, In re, Slade r. Hulme (1881). — fry, j. 
See extract, supra. 

M’Carthy v. Goold (1810) 1 Ball & B. 387.— 
L.c followed. r 

Willcock r. Terrell (1878) 3 Ex. D. 323, 328.— 
COLERIDGE, C.J. and LINDLEY, j., affirmed, 3 
Ex. D. 323 ; 39 L. T. 84. — c.Ar; and Lucas v. 
Harris (1886) 56 L. J. Q. B. 15 ; 18 Q. B. D. 
127, 136 ; 55 L. T. 658 ; 35 W. li. 112 ; 51 J. P. 
261. — C.A. 
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Wilson v. Metcalfe (1839) 1 Bear. 260, 263 ; 
8 L. J. Ch. 331 ; 3 Jur. 601. — M.R., dis- 
tinguished. 

Crispin r. Cumano (1S69) 3S L. J. P. 28 : 
L. R. 1 P. & D. 622, 627 ; 20 L. T. 150 ; 17 W. R. 
535.— P. 

Wilson v. Metcalfe, distinguished. 

Hoare, In re, Nelson, Ex parte (1880) 49 
L. J. Bk. 44 ; 14 Ch. D. 41, 48 ; 42 L. T. 389 ; 
28 W. R. 554.— O.A. 

cotton, l.j. — In my opinion, in order to make 
the writ effectual, they [the sequestrators] must- 
do something more, either, as in Willcuch v. 
Terrell , by obtaining an injunction restraining 
the defendant from receiving the fund, or, as in 
Wilson v. Metcalfe , where an action was brought 
to make 13 effectual. — p. 47. 

Wilson v. Metcalfe, discussed. 

Slade, In re, Slade v. Hulme(lSSl) SOL. J. Ch. 
729 ; 18 Ch. D. 653 ; 45 L. T. 276 ; 30 W. R. 28. 

—PRY, J. 

Ward y. Booth (1872) 41 L. J. Ch. 729 ; 
L. R. 14 Eq. 195 ; 27 L. T. 364 ; 20 W. R. 
880. — M. R., co ?isi do red. 

Hoare, In re, Nelson, Ex parte (1S80) 49 
L. J. Bk. 44, 46 ; 14 Ch. D. 41, 46 ; 42 L. T. 
389 ; 2S W. R. 554.— C.A. 

BRETT, L.J. — Ward v. Booth in my opinion is 
against the respondent. In that case the M.R,. 
seems to have thought that something more than 
the issue of the writ of sequestration ought to 
have been done to make it a charge on the 
property of the defendant. — p. 46. 

Ward y. Booth, discussed. 

■ Slade, In re, Slade c. Hulme(lSSl) 50 L.J. Ch. 
729 ; 18 Ch. D. 625 ; 45 L. T. 276 ; 30 W. R. 28. 

— PRY, J. . 


SET-OFF. 

Sapsford v. Fletcher (1792) 4 Term Rep. 
511. — K.B. ; g&dJCaylor v. Zamira (1816) 
2 Marsh. 220 ; 6 Taunt. 524 ; 16 R. R. 
668. — C.P., discussed and not applied. 
Andrew v. Hancock (1819) 3 Moore 278. — C.P. 

Sapsford v. Fletcher and Taylor v. Zamira, 

explained and distinguished . 

Stubbs v. Parsons (1820) 3 B. & Aid. 516. — k.b. 

Sapsford v. Fletcher and Taylor v. Zamira, 

followed. 

Carter v. Carter (1829) 7 L. J. (o.S.) C. P. 141 ; 
5 Bing. 406 ; 2 M. & P. 723 ; 30 R. R. 677.— C.P. 

Sapsford v. Fletcher and Taylor v. Zamira, 

followed. 

Johnson v. Jones (1839) 8 L. J. Q. B. 124 ; 9 
A. & E. 809 ; 1 P. & D. 641.— Q.B. 

Sapsford v. Fletcher and Taylor v* Zamira, 

distinguished. 

Davies v. Stacey (1840) 9 L. J. Q. B. 393 ; 12 
A. & E. 506 ; 4 P/& D. 157.— Q.B. 

Sapsford v. Jletcher and Taylor v. Zamira, 

Boo(Se^°Campbell (1844) 13 L. J. 0. P. 142 ; 
7 Man. & O. 386 ; 2 D. & L 66 ; 8 Scott N. E. 
108 ; 8 Jur. 475 .— O.p. 


Sapsford v. Fletcher and Taylor v. Zamira, 

explained and distinguished. 

Graham r. Allsopp (1S4S) 18 L. J. Ex. So; S 
Ex. 186 .— ex. 

rolfe, B. — The principle on which these cases 
resr. is this : the immediate landlord is bound to 
protect his tenant from all paramount claims, and 
when, therefore, the tenant is compelled, in order 
to protect himself in the enjoyment of land in 
respect of which his rent m payable, to make 
payments which ought as between himself and 
his" landlord to have been made by the latter he 
is considered as having been authorised by the 
landlord so to apply his rent. 

Sapsford v. Fletcher and*Taylor v. Zamira, 

<* followed. 

Jones r. Morris (1849) IS L. J. Ex. 477 ; 3 
Ex. 742.— EX. 

Sapsford v. Fletcher and Taylor v. Zamira, 

observed iqjon. 

Bonner r. Tottenham and Edmonton Per- 
manent Investment Building Society (1898) 68 
L.J. Q. B. 114; [1899] 1 Q. B. 161; 79 L. T. 
611 ; 47 W. R. 161.— C.A. 

v. williams, L.J. — I have only^to add with 
regard to Sapsford v. Fletcher. Taylor v. Zamira, 
Dawson v. Linton (5 B. & Aid. 521), and Ex all 
v. Partridge (8 Term Rep. 308) . . . that each 
of these cases turned really on the contractual 
relations of the parties. — p. 122. 

Dawson v. Linton (1822) 5 B. & Aid. 521. — 
k.b., observed upon. 

Bonner •?.*. Tottenham, <fcc., Building Society 
(1898). — O.A. (supra). 

Carter v. Carter (1S29) 7 L. J. (o.S.) C. P. 
141 ; 5 Bing. 40G ; 2 M. & P. 723 ; 30 
R. R. 677. — C.P., distinguished. 

Davies r. Stacey (1840) 9 L. J. Q. B. 393 ; 12 
A. & E. 506 ; 4 P. & D. 157. — Q.B. ; Graham 
r. Allsopp (1848) IS L. J. Ex. S5 ; 8 Ex. 
IS 6. —ex. 

Graham v. Allsopp (1848) 18 L. J. Ex. 85 ; 
8 Ex. 186. — E x., followed. 

Jones l\ Morris (1849) 18 L. J. Ex. 477 ; 3 Ex. 
742. — ex. 

Clarke v. Fell (1S33) 2 L. J. K. B. 84 ; 4 
B. & Ad. 404 ; 1 N. & M. 244.— K.B., 
discussed and dictum applied. 

Deveze, In re, Barnett, Ex parte (1874) 43 
L. J. Bk. 87 ; L. R. 9 Ch. 293 ; 29 L. T. 858 ; 22 
W. R. 283.— L.c. and L.JJ. 

Woodhams v. Newman (1S49) IS L. J. G. P. 
213 ; 7 C. B. 654 ; 6 D. & L. 683 ; 13 
Jur. 456. — O.P., principle approved and 
applied. 

The Young James (1869) 39 L. J. Adm. 1 ; 
L. R. 3 A. & E. 1 ; 21 L. T. 397 : 18 W. R. 52. 

— SIR R. PHILLIMORE. 

Woodhams v. Newman, referred to. 

Nestle r. Clarke (1879) 4 Ex. D. 286 ; 41 L. T. 
43S.— EX. D. 

Eyton v. Littledale (1849) IS L. J. Ex. 369 ; 
7 D. & L. 55 ; 4 Ex. 159.— EX., discussed. 

Newington v. Levy (1870) 39 L. J. C. P, 384 ; 
L. R. 5 C. P. 607 : 23 L. T. 70.— C.P. (affirmed. 
—EX. CH.) * 


rv n 


97 
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Remington v. Stevens (1747) 2 Strange 
1271. — K.B., approved and applied. 
Rawley v . Hawley (1870) 45 L. J. Q. B. 675, 
681 ; 1 Q. B. D. 460 ; 35 L. T. 191 ; 24 W. H. 
995.— C. A. 

Francis v. Dodsworth (1847) 17 L. J. C. P. 
185 : 4 C. B. 202. — C.P., applied. 

Hawley v. Hawley (1876) 45 L. J. Q. B. 675, 
680 ; 1 Q. B. 1). 460, 464 ; 35 L. T. 191 ; 24 
W. H. 995.— C!.A. ; Smith, In re, Green v. Smith 
(1883) 52 L. J. Ch. 411, 413 ; 22 Cli. D. 5S0, 591 ; 
4S L. T. 154 ; 31 W. H. 413.— FRY, J. 

Francis v. Dodsworth, dictum applied . 

Smith v. Bett,\^(1903) 72 L. J. K. B. 853; 
[1903] 2 K. B. 317; 89 L. T. 25S ; 52 W. R. 
137. — C.A. COLLINS, M.R., STIRLING * and 
MATHEW, L.JJ, 

Medlicott v. Bowes (1749) 1 Ves. sen. 207. — 
L.C., explained and applied. 

Freeman v. Lomas (1851) 20 L. J. Ch. 564 ; 9 
Hare IU9 ; 15 Jur. 648. — v.-C. ; and nee Middleton 
r. Pollock, Nugee, Ex parte (1875) 44 L. J. Ch. 
584, 587 ; L. B 20 Eq. 29, 35 ; 33 L. T. 240 ; 23 
W. H. 766. — JESSEL, M.R. 
m 

Bishop v. Church (1751) 2 Ves. sen. 100, 371 ; 
3 Atk. 691.— L.C ..followed. 

Middleton v. Pollock, Nugee, Ex parte (1S75) 
44 L. J. 0h. 584, 586 ; L. li. 20 Eq. 29, 34 : 33 
L. T. 240 ; 23 W. H. 766.— JESSEL, M.R. ; Beres- 
ford v. Browning (1875) L. E. 20 Eq. 564, 572 ; 
33 L. T. 118.— M.E. (affirmed, 45 L. J. Ch. 36 ; 33 
L. T. 524 ; 24 W. H. 120. — C.A.) ; Kiimaird v. 
Trollope (1889) 58 L. J. Ch. 556 ; 42 Ch. D. 610 ; 
60 L. T. 892 .— Stirling, j. 

Whitaker v. Rush (1760) Ambl. 407. — M.R., 
referred to. 

Jones, In re, Christmas v. Jones (1897) 66 L. J. 
Ch. 439 ; [1897] 2 Ch. 190 ; 76 L. T. 454 ; 45 
W. H. 598.— KEKEWICH, J. 

Bottomley v. Brook (1782) 1 Term Hep. 621, 
and Rudge v. Birch, lb. 622, overruled. 
Isberg v. Bowden (1853) 8 Ex. 852 ; 1 C. L. H. 
722 ; 22 £. J. Ex, 322.— EX. 

martin, B. (for the Court). — The cases of 
Bottomley v. Brook and Rudge v. Buck must be 
considered as entirely overruled. — p. 860. 

Williams v. Davies (1S29) 2 Sim. 461. — v.-C., 
disapproved. 

Hawson r. Samuel (1839) 1 Cr. & Ph. 161, 179 ; 
S. C. 10 L. J. Ch. 214, 215 ; 3 Jur. 947.— L.C. 

Williams v. Davies, questioned . 

Stimson ■>?. Hall, (1857) 1 H. & N. 831 ; 26 L. J. 
Ex. 212 ; 5 W. H. 367.— EX. 

WATSON, B. — In all the cases referred to, with 
the exception of Williams v. Davies , there was 
some equitable ground for relief, and the answer 
to that case is, that Lord Cottenham, in his 
judgment in Ramson v. Samuel (post), does not 
give implicit faith to the correctness of the 
decision. — p. 836. 

Williams v. Davies, referred to . 

Middleton r. Pollock, Nugee, Ex parte (1875) 
44 L. J. Ch. 584, 58S ; L. H. 20 Eq. 29, 36 ; 33 
L. T. 240 ; 23 W. R. 766.— JESSEL, M.R, See 
extract, post, col. 3069. 


Rawson v. Samuel (1839) 1 Cr. & Ph. 161, 178. 
—L.C. ; S. C. 10 L. J. Ch. 214 ; 3 Jur. 
947. — L.C., distinguished tut principle 
applied. 

Watson r. Mid Wales Ey. (1867) 36 L. J. C. P. 
285 ; L. H. 2 C. P. 593 ; 17 L. T. 94 ; 15 W. R. 
1107.— C.P. 

willes, J. — To be sure there was an uncer- 
tainty existing in that case which makes it not 
in point ; buL Lord Cottenham went into the 
cases and denied the doctrine that mere cross- 
claims gave an equity, much less so when they 
are in future. It is necessary to show mutual 
credit. — p. 288. 

Rawson v. Samuel, explained and followed. 

Best v. Hill (1872)42 L. J. C. P. 10 ; L. R. 8 
C. P. 10 : 27 L. T. 490 ; 21 W. H. 147.X-C.P. 

Rawson v. Samuel, observations applied. 

Middleton v. Pollock, Nugee, Ex parte (1875) 
44 L. J. Ch. 584, 588 ; L. H. 20 Eq. 29, 86 ; 33 
L. T. 240 ; 23 W. R. 766.— JESSEL, M.R. See 
extract, infra , col. 3069. 

Rawson v. Samuel, not applied. 

National Bank of Scotland o. Dewhurst(1896) 
1 Com. Cas. 318. 

mathew, J. — He [counsel for the plaintiffs] 
relied upon Ramson v. Samuel and Watson v. 
Mid- Wales Ry. (supraf. But it seems clear to 
me that Tweedy & Co. were not as between them- 
selves and the owners of the vessels of the Trident 
Line entitled to call upon the owners for losses 
without, giving credit for profits. . . . The set-off 
was not equitable, but legal, and the authorities 
relied upon by the plaintiffs’ counsel do not apply. 
— p. 321. 

Clark v. Cort (1S40) 10 L. J. Ch. 113 ; Cr. 
& Ph. 154. — L.C., applied. 

Thornton v. Maynard (1875) 44 L. J. C. P. 382 ; 
L. R. 10 C. P. 695, 699 ; 33 L. T. 433.— C.P. 

Clark v. Cort, observations considered and 
applied. % 

Middleton v. Pollock. Nugee, Ex parte (1875) 
44 L. J. Ch. 584, 5S8 ; L. R. 20 Eq. 29, 36 ; 33 
L. T. 240 ; 23 W. R. 766.— JESSEL, M.R. See 
extract, infra, col. 3069. • 

Jones v. Mossop (1844) 13 L. J. Ch. 470 ; 3 
Hare 568 ; 8 Jur. 1064. — V.-C., applied. 

Middleton v. Pollock, Nugee, Ex parte (1875) 
44 L. J. Ch. 5S4 ; L. R. 20 Eq. 29, 35 ; 33 L. T. 
240 ; 23 W. R. 766.— JESSEL, M.R. 

Jones v. Mossop, explained and principle 
applied. 

Willis, In re, Morier, Ex parte (1879) 12 Ch. D, 
491, 496 ; 40 L. T. 792 ; 28 W. R. 235.— C.A. 

Freeman v. Ld5nas (1851) 20 L. J. Ch.564 ; 
9 Hare 109; 15 Jur. 648.— V.-O., dis- 
tinguished. 

Richardson i\ Richardson (1867) L. R. 3 Eq. 
686, 695 ; 15 W. R. 600.— WOOD, V.-C. 

Freeman v. Lomas, dictum adopted. 

Stammers v. Elliott (1868) 37 L. J. Ch. 353 ; 
L. R. 3 Ch. 195, 199 ; 18 Lr T. 1 ; 16 W. R 
489.— L.C. 

Freeman v. Lomas, foUojuoeC. 

Middleton v. Pollock, Nugee, Ex parte (1875) 
44 L. J. Ch. 584, 5S6 ; L. R. 20 Eq. 29, 34 ; 33 
L. T. 240 ; 23 W. R. 766.— JESSEL, M.R. . - 
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Middleton y. Pollock, Kugee, Ex parte (18751 
44 L. J. Oh. 584 ; L E. 20 Bo. 29 ■ 33 
L. T. 240 ; 23 W. B. 766.— M.B., referred 


Jones, In ro, Christmas i\ Jones (1897) 66 L. J 
Oh 439; [1S97] 2 Ch. 190; 70 L. T. 454 ; 45 
VV. E. 598. — KEKEWICH, J. 


Willis, In re, Morier, Ex parte (1879) 49 
L. J. Bk. 9 ; 12 Ch. D. 491 ; 40 L. T. 792 ; 
28 W. E. 235. — C.A., discussed and implied. 
Hett Maylor & Co., In re (1894) 10 Times L. E. 
412.— OHITTY, J. 

Unity Joint Stock Banking Association v 
King (1858) 27 L. J. Ch. 585 : 25 Beav. 
72 ; 4 Jur. (N.S.) 1257 ; 6 W. It. 264.— M.tt., 
referred to. . 

PlimmSr v. Wellington Corporation (1884)53 
L. J. P. C. 104, 110 ; 9 App. Cas. 099, 713; 51 
L. T. 475 ; 49 J. P. 116.— p.c. 

Stephens, Ex parte (1805) 11 Yes. 24.— L.c., 
observed upon. 

Jones *i". Mossop (1844) 13 L. J. Ch. 470, 472 ; 
3 Hare 568, 573 ; 8 Jur. 1004. — v.-c. 

Stephens, Ex parte, explained. 

Middleton v. Pollock, Knight and Raymond, 
Ex parte (1875) 44 L. J. Ch. 618 : L. R. 20 Eq. 
515. — jessel, m.r. See extract, infra. 

Vnlliamy v. Noble (1S17) 3 Mer. 593 : 17 
R. R. 143.— L.c. See * 

Braithwaite c. Britain (1S3G) 1 Keen 206, 
220.— M.R. 


Jones y. Moore (1811) 4 T. & C. Ex. 351.— 

EX., applied. 

Spence r. Union Marine Insurance Co. (1863) 
37 L. J. C. P. 169, 174 ; L. B. 3 C, P. 427, 437 
IS L. T. 632 ; 16 W. R. 1010.— o.p. 

Makeham v. Crow (1801) 15,0. B*(x.s.) 847. 
— C.P applied. 

Booth r. Hutchinson (1872) 42 L. J. Ch. 492 
491 ; L. R. 15 Eq. 30, 34 : 27 L. T. 600 : 21 W.R.’ 
116. — MALIKS, V.-C. * 


Meyer y. Dresser (1864) 33 L. J. C. P. 289 ; 
16 C. B. (2ST.S.) 646 ; 10 L. T. 612 ; 12 W. R. 
983. — C.P., referred' to. 

Grissell c. Bristowe (186S) 3J L. J. C. P. 89, 99 • 
L. R. 3 C. P. 112, 128; 17 L. T. 564.— C.P., 
revessed, 3S L. J. C. P. 10; L. R. 4 O. P. 36 ; 19 
L. T. 390 : 17HV. R. 123.— EX. CH. 


Meyer v. Dresser, adopted. 

Maspons r. Mildred (1882) 9 Q. B. D. 530 543 ; 
51 L. J. Q. B. 604 ; 47 L. T. 318 ; 30 W. R. 862. 
— C.A., affirmed nom. Mildred r. Maspons (1883) 
53 L. J. Q. B. 33 ; S App. Cas. 874 ; 32 W. R. 
125.— H.L. (E.). 

Fletcher v. Dyche (1787) 2 Term Rep. 32; 
1 R. R. 414 .— k.r.. referred, to. 

Morley c. inglis (1837) 7 L. J. C. P. 11 ; 5 
Scott 314 ; 4 Bing. N. G. 58 ; 6 D. P. C. 202 ; 
3 Hodges 270. — C.P. 

Fletcher v. Dyche, ajyplied. 

Bonsall v. Byrne (1868) 16 W. R, 372.— 

EX. (IR.). 


Vulliamy y. Noble, applied. 

Chapman v. Beckington (1842) 12 L. J. Q. B. 
61 ; 3 Q. B. 703 ; 3 G. & D. 33 ; 7 Jur. 62. — q.b. 

Vulliamy y. Noble, referred to. 

Jones v. Mossop (1844) 13 L. J. Ch. 470, 472 ; 
3 Hare 568, 573 ; 8 Jur. 1064. — V.-C. ; Lodge r. 
Pritchard (1863) 32 L. J. Ch. 775, 777 ; 1 De G. 
J. & S. 610, 614 ; 9 Jur. 4 n.S.) 982 ; 9 L. T. 107 ; 
11 W. R. 1086.— L.JJ. 

Vulliamy v. Noble, explained . 

Middleton v. Pollock, Knight and Raymond, Ex 
parte (1875) L. R. 20 Eq. 515 ; 44 L. J. Cli. 618. 

jessel, M.R. — It is said that there is authority 
to show that if the debt sought to be set oft! was 
contracted by fraud a different rule prevails ; 
that, although the separate debt of one of the 
joint creditors was not contracted by fraud, you 
can set off that against the debt of the joint 
creditors which was contracted by fraud. It 
is difficult to see on principle how you can be 
in a better position than if you had known the 
facts ; and, if the facts had been known, there 
could be no such set-off. The decisions of Lord 
Eldon on the subject do not •bear out the propo- 
sition at all. — p. 518. See also judgment at 
length. 


Cope y. Joseph (1S21) 9 Price 155.— EX. ; 
and Collins v. Wallis (1826) 4 L. J. C. P. 
8S ; 11 Moore 248. — C.P., referred to. 
Morley v. Inglis (1837) 7 L. J. C. P. II ; 5 
Scott 314 ; 4 Bing. N. C. 58 ; 6 D. P. C. 202 ; 
3 Hodges 270.— C.P. 

Thorpe y. Thorpe (1832) 1 L. J. K. B. J70 ; 
3 B. k, Ad. 580. — K.B., referred to. 

Morley v. Inglis (1S37) 7 L. J. C. P. 11 ; 5 
Scott 314 ; 4 Bing. N. C. 58 ; 6 D. P. C. 202 ; 3 
Hodges 270.— c.P. 

Hardcastle y. Netherwood (1821) 5 B. & Aid. 
93. — K.B. ; and Morley v. Inglis (supra), 
applied. 

Cramptou r. Walker (1860) 30 L. J. Q. B. 19 ; 
3 El. & El. 321 ; 7 Jur. (a.s.) 43 ; 9 W. R. 98.— Q.B. 

Birch v. Depeyster (1816) 4 Camp. 385, 

referred to. 

Hamilton v. Goold (1839) 1 Ir. L.R. 171. — Q.B. 

Birch v. Depeyster and Hamilton y. Goold, 

applied. 

Crampton v. Walker (I860) 30 L. J. Q. B. 19 ; 
3 El. & El. 321 ; 7 Jur. (k.s.) 43 ; 9 W. R. 98.— 
Q.B. 


Gillespie v. Hamilton (1818) 3 Mad. 251. — 
v.-c., applied . 

Chapman r. Beckington (1842) 12 I?. J. Q. B. 
61 ; 3 Q. B. 703 ; 3 G. & D. 33 ; 7 Jur. 62.— q.b. 

Brown v. Tidbits (1862) 31 L. J. C. P. 206 ; 
11 C. B. (N.S.) 855 ; 6 L. T. 385 ; 10 W. R. 
465 . — c .&>. , disting uished. 

Rawley v. Rawley (1876) 45 L. J. Q. B. 675, 
681 ; 1 Q. B. D. 460, 463 ; 35 L. T. 191 ; 24 W. R. 
599.— c.A. 


Burrough v. Moss (1830) 8 L. J. (o.s.) K. B. 
287 ; 10 B. & C. 558 ; 5 M. & By. 296.— 
K.B., approved. 

Whitehead v. Walker (1842) 12 L. J. Ex. 28 ; 
10 jVE & W. 696 ; 7 Jur, 330. — EX. See extract, 
ante , vol. i. col. 201. 

Burrough v. Moss, applied. 

Overend, In re, Swan. Ex parte (186S) L. R. 6 
Eq. 344, 359 ; 16 W. R. 560 ; 18 L. T. 230.— 
MALINS, V.-C, 9 


97—2 
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Burrough v. Moss, distinguished. 

Anglo-Greek Steam Navigation and Trading 
Co.? In re, Carralli, Ex parte" (1S69) L. R. 4 Ch. 
174 ; 17 W. R. 244. — L.JJ. See extract, infra. 

Burro;ugh v. Moss, referred to. 

Dublin and gathcoole Ey., In re (1S7S) 1 
L. R. It. 98.— v.-c. 

Oulds v. Harrison (1854) 24 L. J. Ex. 66 ; 10 
Ex. 572 ; 3 a L. R. 353 ; 3 W. R. 160.— 
EX., applied. 

Overend, In re, Swan, Ex parte (1868) L. R. 6 
Eq. 344. 359 ; 16 W. R. 5G0 ; 18 L. T. 230.— 
M ALINS, V.-C. 

Onlds v. Hants on, distinguished. 

Anglo-Greek Steam Navigation and Trading 
Co., In re, Carralli and Haggard’s^ Claim (fS69) 
L. R. 4 Ch. 174 ; 17 W. R. 244.— L.JJ. 

SELWYN, L.J. — I think that Oulds v. Harrison 
and Bur rough v. JMoss (sujmii) . . . have no 
application to the case before us, as in neither 
of those cases was there any bankruptcy. — 
p. 176. 

Holmes v. Kidd (1858) 28 L. J. Ex. 112 ; 3 
H. & N. 891 ; 5 Jur. (N.S.) 295 ; 7 W. R. 
10S.— nx. CH., applied. 

Overend, In re, Swan, Ex parte (1868) L. E. 
6 Eq. 344, 360 ; 16 W. R. 560 ; 18 L. T. 230.— 
M ALINS, V.-C. 

Agra^tnd Masterman’s Bank v. Leighton 
(1866) 36 L. J. Ex. 33 ; L. R. 2 Ex. 56 ; 
4 H. & C. 656.— ex. 

Followed , Thornton r. Maynard (1875) 44 L. J. 
C. P. 382, 3S5 ; L. R. 10 C. P. 695, 699 ; 33 L. T. 
433. — c.p. ; applied , Girvin r. Grepe (1879) 49 
L. J. Ch. 63 ; 13 Ch. D. 174 ; 41 L. T. 522 ; 28 
W. R. 123. — jessel. M.R. ; and Bankes r. Jarvis 
(1903) 72 L. J. K. B. 267 ; [1903] 1 K. B. 549 ; 
88 L. T. 20 ; 51 W. R. 412 .— k.b.d. 

Mondel v. Steel (1S41) 10 L. J. Ex. 426 ; 8 

• M. & W. 858 ; 1 D. (N.s.; 1.— ex. 

Beferred to , Gough r. Bertram (1857) 27 L. J. 
Ex. 53. — EX. ; approved hut not applied , Oastler 
v. Pound (1863) 7 L. T. 852 ; 11 W. R. 518.— Q.B. ; 
principle adopted, Hey worth v. Hutchinson (1 867) 
86 L. J. B. 270, 272 ; L. R. 2 Q. B. 447, 451. 

— Q.B. 

Mondel v. Steel, discussed. 

Davis r. Hedges (1871) 40 L. J. Q. B. 276 ; 
L. R. 6 Q. B. 687 ; 25 L. T. 155 ; 20 W. R. 60.— 
Q.B. 

Mondel v. Steel, explained. 

Towerson v. Agricultural Aspatria Co-operative 
Society (1872) 27 L. T. 276.— EX. CH. 

WILLES, J.— The history of the law given by 
Lord Wensleydale in that case is unfortunately 
misreported. I’ see it is not set right in this 
copy of the volume' of Meeson and Welsby, but 
I think it is in that of the Court of Common 
Pleas ; but the statement of the principle of the 
case does clearly appear at the end of the judg- 
ment, where Parke, B., expresses himseif as 
follows : “ It must, however, be considered that 
in all these cases of goods sold and delivered 
with a warranty and work and labour, as well 
as the case of goods to be supplied according to 
a contract, the rule which has been found so 
convenient is established and that it is com- 
petent for the defendant in all of those not to 
set off, by a proceeding in the nature of a cross 
action, the amount of the damages which he has j 


sustained by a breach of the contract, but simply 
to defend himself by showing how much less the 
subject-matter of the action was worth, by reason 
of the breach of contract; and to the extent 
that he obtains, or is capable of obtaining, an 
abatement of price on that account, he, must be 
considered as having received satisfaction for 
the breach of contract, and is precluded from 
recovering in another action to that extent, but 
no more.” I cannot add to the words of Lord 
Wensleydale or improve upon them ; they show 
how proper it is that all these matters should be 
so decided. — p. 2S0. 

Parkes v. Smith (1850) 19 L. J. Q. B. 405 ; 
15 Q. B. 297 ; 14 Jur. 761.— Q.B., con- 
sidered a?id applied. 

Commings r. Heard (1869) 39 L. Q. B. 9, 
12 ; L. R. 4 Q. B. 669, 675 ; 10 B. & S. 606 ; 20 
L. T. 975 ; 18 W. R. 61.— Q.B. 

Collett v. Preston (1852) 15 Beav. 458 . — m.r. 

Followed , Throckmorton v. Crowley (1866) 
L. R. 3 Eq. 196, 199. — V.-C. ; distinguished but 
■principle apjirored, Robarts r. Bu£e (1878) 47 
L. J. Ch. 414 ; 8 Ch. D. 198 ; 26 W. R. 393.— 
HALL, V.-C. 

Throckmorton v. Crowley (1866) L. R. 3 Eq. 
196 .— wood, v.-c. 

Principle applied , Robarts v. Buee (1878) 47 
I* J. Ch. 414 ; 8 Ch. D. 198 ; 26 W. R. 393.— 
hall, v.-C. ; discussed and applied , Harrald, 
In re, Wilde t?. Walford (1883) 52 L.J. Ch. 435.— 
FRY, J., reversed, c.A. 

Mercer v. Graves (1S72) 41 L. J. Q. B. 212 ; 
L. R. 7 Q. B. 499 ; 26 L. T. 551 ; 20 
W. R. 605.— Q.B. 

j Referred to. Blakey v. Latham (1889) 41 Ch. D. 
518, 522 ; 60 L. T. 624 ; 37 W. R. 569.— KAY, J. ; 
North v. Stewart (1S90) 15 App. Cas. 452, 463 ; 
63 L. T. 71 S. — H.L. (SC.) ; explained and not 
applied , Knight, In re, Knight r. Gardner (1892) 
61 L. J. Ch. 399 ; [1892^ 2 Ch. 368, 373 ; 66 L. T. 
646 ; 40 W. R. 460 .— k^jcewich, j. 

Blakey v. Latham (1SS9) 41 Ch. D. 518 ; 60 
L. T. 624 ; 37 W. R. 569.*-KAY, j. ; affirmed, 43 
Ch. D. 23 ; 38 W. R. 193.— c.A. 

Blakey v.. Latham. 

Applied . Hassell r. Stanley (1896) 65 L.J. Ch. 
494 ; [1896] 1 Ch. 607 ; 74 L. T. 375 ; 44 W. R. 
405 . — chitty, J. ; Goodfellow r. Gray (1899) 68 
L. J. Q. B. 1032 ; [1S99] 2 Q. B. 498 ; 81 L. T. 
314. — C.A. ; followed , David v. Rees (1904) 73 
L. J. K. B. 729 ; [1904] 2 K. B. 435 ; 91 L. T. 
244 ; 52 W. R. 579.— C.A. 

Jenner v. Morris (I860) 1 Dr.«fe Sm.218, 334 ; 
3 L. T. 497 ; 9 W. BP. 29.— V.-C. ; affirmed, (1861) 
30 L. J. Ch. 361 ; 3 De G. F. & J. 45 ; 7 Jur. 
(N.S.) 375 : 3 L. T. 871 ; 9 W. R. 391.— L.c. 
and L.J. 

Jenner v. Morris, recognised. 

Deare t. Soutten (1869) L. R. 9 Eq. 151, 154; 
21 L. T. 523 ; IS W. R. 203.— M.R. 

Schoole v. Noble (1788) 1 S. Bl. 23. 

Distinguished , Holroycl v. Breare (1820) 4 
B. & Aid. 43, 700. — K.B. ; followed, George v. 
Elston (1835) 1 Bing. N. C.-513 ; 1 Scott 518 ; 
1 Hodges 63 ; 3 D. P. C. 419 ; 4 L. J. C, P. 167. 
— C.P. ; discussed, M’Cormack v. Ross [1894] 2 
Ir. R. 545.— Q.B.D. 
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Simpson v. Hanley (1813) 1 M. & S. 696.— 
k.b. . overruled. 

Taylor v. Waters (1816) 2 Chit. 303 ; 5 M. & S. 
103.— K.B. 

Simpson v. Hanley and Peacock v. Jeffery 
(1S09) 1 Taunt. 126.— C.P., not law. 

Thompson v. Parish (1859) 28 L. J. C. P. 153 ; 

5 C. B. (n.s.) 685 ; 5 Jur. (N.s.) 986; 7 W. R. 
210.— C.P. 

WILLIAMS, J. — Simpson v. Hanley was decided 
solely on the authority of Peacock v. Jeffery, 
which is clearly not law, for the attempt there 
was not to set off costs incurred in the same 
action, but an attempt by A. to set off a debt, 
the subject of a cross action by B. against the 
amount of a judgment for which he had taken 
B. in execution. — p. 155. 

Beard v. McCarthy (1810) 9 D. P. C. 186. 
— Q.B., overruled. 

Thompson i\ Parish (1859) 5 C. B. (N.S.) 685 ; 

28 L. J. C. P. 153 ; 5 Jur. (N.S.) 986 ; 7 W. R. 
210.— C.P. 

COCKBURN, C.J. — Iso doubt there is a case 
which directly militates against the course we 
propose to take, viz., Beard y. McCarthy. 
Although I entertain the most profound respect 
for the learned judge who decided that case, I 
cannot help thinking that he went further than 
can be supported by any authority or any 
principle, when he said that “ taking the defgi- 
dant in execution is the same as if the defendant 
had paid the debt and costs.” — p. 692. 

williams, J. — In fact our decision in this 
case is little short of overruling the case of 
Beard v. McCarthy. — p. 695. 

Simpson v. Iamb (1857) 26 L. J. Q. B. 121 ; 

7 El. & El. 81 ; 3 Jur. (N.S.) 112 ; 5 W. R. 
227. — Q.B., distinguished. 

Anderson r. Radcliffe (1858) El. Bl. & El. 806 ; 

29 L. J. Q. B. 128 ; 6 Jur. (N.S.) 578 ; 1 L. T. 
1-87 ; 8 W. R. 283.— K.B. 

Simpson v. Lamb, followed. 

Hilton r. Woods (186*) 36 L. J. Oh. 911. 915 ; 
L. R. 1 Eq. 132, 139 ; 16- L. T. 736 ; 15 W. R. 
1105. — MALINS, V.-C. 

Simpson v. L5mb, rule applied. 

Pittman •?.% Prudential Deposit Bank (1896) 13 
Times L. R. 110— c. A. esher, m.r., lopes and 

RIGBY, L.JJ. 

Atkyns v. Amber (1796) 2 Esp. 193. — C.P., 
questioned. 

Bramwell «>. Spiller (1870) 21 L. T. 672.— C.P. 

BOVILL, C.J. — The action is brought upon a 
contract of sale between the plaintiffs’ principal 
and the defendant, the latter being aware 
throughout that the plaintiffs were mere agents, 
and it has long been settfed that under such 
circumstances agents cannot sue . . . There are 
many cases ... in all of which I entirely 
concur, whilst I have considerable doubt about 
the only case which had any tendency the other 
way ; that case is Atkyns v. Amber, which is 
not very satisfactorily reported. It may be 
there was some special property in the goods in 
that case or som^ other reason for the ruling of 
Chief Justice Eyre, which does not apply here. 

Rabone v* Williams (1785) 7 Term Rep. 
360, n. ; 1 »R. R. 163, n.— K.B principle 
adopted. 

New Zealand Land Co. v. Ruston (1880) 19 
L. J. Q. B. 812, 815 ; 5 Q. B. D. 171, 179 ; 13 


L. T. 173. — Q.B.D., reversed nom. New Zealand 
Land Co. v. Watson (1881) 50 L. J. Q. B. 133 ; 7 
Q. B. D. 371 ; 11 L. T. 675 ; 29 W. R. 691.— C.A. 

George v. Clagett (1797) 7 Term Rep. 359 ; 1 
R. R. 162. — K.B., inapplicable 
Gordon v. Ellis (1816) 15 L* J. C. P. 17S ; 2 
C. B. 821 ; 3 D. L. 803 : 10 Jur. 359.— C.P. 

George v. Clagett, applied. 

Drakeford v. Piercy (lSOiij) 7 B. & S. 515, 521 ; 
11 L. T. 103.— Q.B. 

George v. Clagett, distinguished. 

Watson v. Hid Wales Rv. (18. >7) 36 L. J. 
C-. P. 285. 288 ; L. R. 2 C. P. 598. 000 ; 17L.T. 
91 ; 15 W. R. 1107.— C.P. * 

,George v. Clagett, principle applied. 

Spurr r. Cj*ss (1870) 39 L. J. Q. B. 21 : L. R. 

5 Q. B. 656 ; 23 L. T. 109.— Q.B. 

George v. Clagett, appro red. 

Turner r. Thomas (1871) L. R. 6 C. P. 610 ; 
10 L. J. C. P. 271 ; 21 L. T. 879 ; 19 W. R. 
1170. — c.P. 

willes, J. — The law with respect to the right 
of set-off by a third person dealing with a factor 
who sells goods in liis own name and afterwards 
becomes bankrupt, is well established by George 
v. Clagett. Where the factor sells in his own 
name to a third person who buys without notice 
that he is dealing with an agent, the latter has 
ordinarily a right to be put in the sa^ne position 
as if the factor was the real principal in the 
transaction, and may set up against the concealed 
principal any defence which he may have against 
the factor. 'That rule is founded on principles 
of common honesty. One who satisfies his con- 
tract with the person with whom he has con- 
tracted ought not to suffer by reason of its 
afterwards turning out that there was a con- 
cealed principal. He who has a set-off pays. 
Solvit qui compensat- (2 Emerigon, 279). There 
can be no doubt as to the justice of the principle 
of George v. Clagett. — p. 613. 

George v. Clagett, explained and followed. 
Borries v. Imperial Ottoman Bank (1S73) 13 
L. J. C. P. 3 ; L. R. 9 C. P. 38 ; 29 L. T. 689 ; 
22 W. R. 92.— C.P. 

George v. Clagett, referred to. 

Thornton v. Mavnard (1875) 11 L. J. C. P. 
382, 386 ; L. R. 10' C. P. 695, 700 ; 33 L. T. 133. 
—C.P. 

George v. Clagett, applied. 

Thaokrah v. Eergusson (1S77) 25 W. R. 307. 
— GROVE and DENMAN, JJ. 

George v. Clagett, principle recognised. 
Maspons v. Mildred (1S82) 51 L. J. Q. B. 601, 
610 ; 9 Q. B. D. 530, 511 ; 17 L. T. 31S ; 30 
W. R. 862. — C.A., affirmed nom. Mildred r. 
Maspons (1883) 53 L. J. Q. B. 33 ; 8 App. Cas. 
871 ; 32 W. R. 125.— H.L. (e.). 

George v. Clagett, not applied. 

Kaltenbach v. Lewis (1885) 55 L. J. Oh. 58 ; 
10 App. Cas. 617 ; 53 L. T. 787 ; 31 W. R. 177. — 

H.L. (E.). 

LpRD watson. — I am at a loss to understand 
what right or interest the respondents had in the 
unpaid price of the “ Beaconsfield. ’’ pepper at 
the time of Meyer’s death other than arose from 
the lien which they had upon the pepper itself 
for their advance of 2,000Z. They were not the 
purchasers of the pepper, and therefore not 
within the principle of George v. Clagett. — p. 62. 
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George v. Clagett, discussed. 

Cooke v. Eshelby (1887) 56 L. J. Q. B. 605 ; 
12 App. Cas. 271 ; 56 L. T. 673 ; 35 W. E. 629.— 
H.L. (E.). . 

George y. Clagett, considered and applied. 
Christie r. Taunton (1893) 62 L. J. Cb. 385 ; 
[1893] 2 Ch. 175; 68 L. T. 638; 41 W. E. 475. 
— STIRLING, J. 

r 

Georg© v. Clagett, followed. 

Montague r. Forwood (1893) [1893] 2 Q. B. 
350 ; 4 R. 579 ; 69 L. T. 371 ; 42 W. E. 124.— C.A. 

Waring v. Fayenck (1807) 1 Campb. 85. — 
K.B., explained. 

Armstrong r. Stokes (1872) 41 L. J. Q. B.#253, 
258 ; L. R. 7 Q. B. 598, 606 : 26 T. 872 ; 21 
W. R. 52.— Q.B. 

blackbuen, J. — Two cases of War big v. 
Farench and Kymer v. Suivercropp (1 Campb. 
109) which were tried ... in 1807, are generally 
cited on this subject, without, as it seems to me, 
paying sufficient attention to the fact that 
Kenyon & Co., in consequence of whose insol- 
vency the questions arose, were London brokers 
not commission merchants. A broker always 
professes to make a contract between two princi- 
pals, and thpugh in recent times the strictness 
of the rules has to some extent been relaxed, in 
1807 a London broker was bound by his 
bond ... To make known to “ such person with 
whom the agreement is made the name of his 
principal, if required, and not to deal on his own 
account.” — p. 258. 

Carr v. Hinchliff (1825) 4 B. & C. 547 ; 7 
D. & R. 42 ; 4 L. J. (o.S.) K. B. 5.— K.B., 
approved . 

Maggs r. Ames (1828) 6 L. J. (O.S.) C. P. 75 ; 

4 Bing. 474 ; 1 M. & P. 294. — c.p. 

Carr v. Hinchliff, applied. 

Drakeford v. Piercy (1866) 7 B. & S. 515,521 ; 
14 L. T. 403. — Q.B. ; Thackrah r. Fergusson 
(1877) 25 W. R. 307.— GROVE and. DENMAN, JJ. 

Purchell v. Salter (1841) 1 Q. B. 197 ; 1 G. 

6 Dr 682 ; 10 L. J. Q. B. SI.— Q.B. ; S. C. 
11 L. J. Ex. 433, referred to. 

Borries r. Imperial Ottoman Bank (1873) L. R. 
9 C. P. 38 ; 43 L. J. C. P. 3 ; 29 L. T. G89 ; 22 
W. R. 92.— C.P. 

Fish v. Kempton <1849) 18 L. J. C. P. 206 ; 

7 C. B. 687 ; 13 Jur. 750. — C.P., adopted. 
Grissell r. Bristowe (1868) 37 L. J. C. P. 89, 

98 ; L. R. 3 C. P. 112, 127 ; 17 L. T. 564.— C.P., 
reversed, 38 L. J. C. P. 10 ; L. R. 4 C. P. 36 ; 19 
L. T. 390 ; 1 7 W. U. 123. — EX. ch. ; New Zealand 
Land Co. r. Ruston (1880) 49 L. J. Q. B. 842, 846 ; 

5 Q. B. D. 474, 4S0 ; 43 L. T. 473.— Q.B.D., 
reversed (see ante, col. 2545) : Maspons?;. Mildred 
(1882) 51 L. J. Q. B. 604, 610; 9 Q. B. D. 530, 
544 ; 47 L. T. 318 ; 30 W. R. 862.— C.A. [affirmed 
nom. Mildred r. Maspons. — H.L. (E.)] ; Cooker. 
Eshelby (,1887) 56 L. J. Q. B. 505 ; 12 App. Cas. 
271, 282 ; 56L.T. C73 ; 35 W.R. 629.— H.L. (E.) ; 
and Montagu v. Forwood (1893) [1893] 2 (J. B. 
350 ; 4 R. 579 ; 69 L. T. 371 ; 42 W. R. 124.— C.A. 

Semenza v. Brinsley (1865) 34 L. J. C. P. 
161 ; 18 C. B. (N.s.) 467 ; 11 Jur. (n.s.) 
409 ; 12 L. T. 265 : 13 W. R. 634.— C.P., 
dictum adopted. 

Borries r. Imperial Ottoman Bank (1873) 43 


L. J. C. P. 3 ; L. R. 9 C. P. 38 ; 29 L. T. 689 ; 
22 W. R. 92.-C.P. 

Semenza v. Brinsley, emplamed. 

Henley, In re, Dixon, Ex parte (1876) 4 Ch. D. 
133 ; 46 L. J. Bk. 20 ; 35 L. T. 644 ; 25 W. R. 
105.— C.A. 

brett, j.a. — I t is true that Mr. Justice Willes, 
in Semenza- r. Brinsley , states it to be necessary 
that the agent should have the authority of the 
principal for selling in his own name ; but he 
was only dealing with a demurrer to a plea ; 
and at the end of the judgment he says it was a 
great pity that the parties did not go on to try 
the facts ; and if the facts had been tried, I have 
no donbt that as soon as he found that the agent 
was entrusted with the goods as a factor, he 
would have held that that proved authority 
given to him by the principal to sell in his own 
name, so far as an y body was concerned to whom 
some limitation of that authority was not dis- 
closed. — p. 138. 

Semenza v. Brinsley, referred to. 

Maspons r. Mildred (1882) 51 L. J. Q. B. 604, 
610; 9 Q. B. D. 530, 544; 47 L. T. 318; 30 
W. R, 862. — c.A., affirmed. See ante , col. 3065. 

Semenza v. Brinsley, explained and adopted . 
Cooke r. Eshelby (1887) 56 L. J. Q. B. 505 ; 
12 App. Cas. 271 ; 56 L. T. 673 ; 35 W. R. 629. 
~#LL. (E.). 

Borries v. Imperial Ottoman Bank (1873), 
43 L. J. C. P. 3 ; L. R. 9 C. P. 38 ; 29 
L. T. 689 ; 22 W. R. 92. — c.p., referred to. 
Cooke r. Eshelby (1887) 56 L. J. Q. B. 505 ; 
12 App. Cas. 271, 278; 56 L. T. 673 ; 35 W. R. 
629.— H.L. (E.). 

Henley, In re, Dixon, Ex parte (1876) 46 
L. J. Bk. 20 ; 4 Ch. D. 133 ; 35 L. T. 644 ; 
25 W. R. 105. — C.A., applied. 

Thackrah r. Fergusson (1877) 25 W. R. 307.-^ 
GROVE and denman, «jj. ; Stevens r. Biller 
(1883) 53 L. J. Ch. 249 ; 25 Ch. D. 31 ; 50 L. T. 
36 ; 32 W. R. 419.— C.Af 

Cooke v. Eshelby (1887) 56 L. J. Q. B. 505 ; 
12 App. Cas. 271 ; Hr T. 673 ; 35 W. R. 
629 . — h.l. (E.), principle applied. 
Sheffield (Earl) v. London Joint Stock Bank 
(1888) 57 L. J. Ch, 986 ; 13 App. Cas. 333 ; 58 
L. T. 735 ; 37 W. R. 33.— H.L. (E.). 

Cooke v. Eshelby, dictum, distinguished. 
Cooper v. Strauss (1898) 14 Times L. R. 233.— 
KENNEDY, J. 

Dresser v. Norwood, 14 C. B. (n.s.) 574 ; 10 
Jur. (N.S.) 23.— C.P. ; reversed , (1864) 34 L. J. 
C. P. 48 ; 10 Jur. (N.s.) S51 ; 11 L. T. Ill ; t 12 
W. R. 1080.— EX. CH. 

Dresser v. Norwood, dictum adopted. 

McCaul r. Strauss (1883) Cab. & E. 106, 111. 
— STEPHEN, J. 

Blakgsley v. Smallwood (1846) 15 L. J. Q. B. 
185 ; 8 Q. B. 538 ; 10 Jur. 470.— Q.B., 
discussed. 

Mardall v. Thellusson (18527 21 L. J. Q. B. 
410 ; 18 Q. B. 857 ; 17 Jur. 389.— Q.B. 

Mardell v. Thellusson, ov$rv£led. 

Rees r. Watts (1855) 25 L. J. Ex. 30 ; 11 Ex. 
410 ; 1 Jur. (N.S.) 1023 ; 3 W. R. 575.— EX. OH. ; 
affirming S. C. nom. Watts i\ Rees (1854) 23 
L. J. Ex. 238 ; 9 Ex. 696.— EX. 
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Coleridge, J. (for the Court). — -Whether on 
the whole the decision [. Blakesley v. Smallivood'] 
was correct or not, is immaterial to the present 
argument, for it is only an authority to this 
extent, that an account stated by an executor 
as such must he taken to show a debt due from 
the testator to the other party ; and against this 
it is clear that a debt due from that other party 
to the testator may be set off. — p. 32. 

Mardell y. Thellusson (supra), rererscd, 
(1857) 6 El. & Bl. 976 ; 3 Jur. (n.s.) 314 ; 5 
W. R. 25. — EX. CH. 

Bambarde y. Older (1853) 23 L. J. Ch. 13 ; 
17 Beay. 542 ; 17 Jur. 1110 ; 2 W. E. 32. 
applied. 

Gregson, In re, Ckristison r. Bolam (1SS7) 57 
L. J. Ch. 221 ; 36 Ch. D. 223, 227 : 57 L. T. 
250 ; 35 \V. E. 803. — NORTH, J. 

Rees y. Watts (1855) 25 L. J. Ex. 30 : 11 
Ex. 410 ; 1 Jur. (N.s.) 1023 ; 3 W. E. 575. 
— EX. CH., applied. 

Newell v. National Provincial Bank of England 
(1876) 1 C. P. D. 496 ; 45 L. J. C. P. 235 ; 34 
L. T. 533 ; 24 W. E. 458.— O.P. ; and Hallett r. 
Hallett (1879) 49 L. J. Ch. 61 ; 13 Ch. D. 232 ; 
41 L. T. 723 ; 2S W. E. 321.— pry, j. 

Rees v. Watts, referred to. 

Gregson, In re, Christison v. Bolam (1SS7> 57 
L. J. Ch. 221 ; 36 Ch. D. 223 ; 57 L. T. 250 ; 
35 W. R. 803. — north, J. 

Rees v. Watts, discussed. 

Watkins i\ Lindsay (1898) 67 L. J. Q. B. 362 ; 

5 Manson 25. 

WRIGHT, J. — On the one side it is contended 
for the brokers that the case is one of mutual 
credits or dealings within sect. 38 of the [Bank- 
ruptcy] Act of 1883. On the other side the 
- trustee contends . . . that, according to > the 
doctrine established inordinary administrations, 
Jices y. Watts, Newell v. National Provincial 
Bank, and Gregson, fn rc—ta debt which did 
not become payable by the deceased in his 
lifetime, cannot be spt off against a debt which j 
became payable** to him during his life. . . . I 
cannot find that the doctrine, or the authorities 
on which it rests have been recognised as appli- 
cable in bankruptcy where, as here, the claim 
on either side is a claim resulting from con- 
tactual dealings between the bankrupt and his 
creditor, and it seems to me that if the credits 
or dealings in question were mutual in their 
origin, it makes no difference in bankruptcy that 
there has, in respect of one of them, been a trans- 
mission of right in consequence of Cronmire’s 
[the bankrupt’s] death.— 4). 363. 


Hallett y. Hallett (1879) 49 L. J. Ch. 61 ; 13 
Ch. D. 232 ; 41 L. T. 725 ; 28 W. R ; 321. 
— pry. J., applied. 

Gregson, In re, Christison r. Bolam (1SS7) 57 
L. J. Ch. 221 ; 36' Ch. D. 223, 227; 57 L. T. 250 ; 
35 W. E. 803. — NORTH, J. * 

Hallett v. Hallett, distinguished. 

Weston. In re, Davies r. Tagart (1900) 69 
L. J. Ch. '555 ; [1900] 2 Clj. 164 ; 82 L. T. 591 : 
4S W. E. 467. 

Stirling, J.— There {Hallett y. Hallett) a 
policy of assurance on the life of Mr. Hallett was 
taken in the names of trustees, anil a settlement 
was executed, by virtue of^which the bonuses 
payable under the policy were to be held in trust 
for* Mr. Hallett, and the money assured under 
the trusts o&the settlement. The settlement in 
point of fact, contained a declaration that, nothing 
therein contained should be construed to vest 
in the trustees any bonus or additions which 
might from time to time be declared on the 
policy of insurance, but the same and every 
part thereof should be from time to time paid 
to Hallett, his executors, administrators, and 
assigns, for his and their own use and benefit, and 
might be applied as he or they might direct. 

. That decision, therefore, *was grounded 
on the view that the bonuses were not comprised 
in the settlement at all. That. is entirely dis- 
tinguishable from the present case, because, 
according to the view adopted by the learned 
judge, the property there in question was on 
terms excluded from the operation of the settle- 
ment. Here the deed contains an express trust 
in favour of Edward Weston. — p. 561. 

Gregson, In re, Christison v. Bolam (1888) 
57 L. J. Ch. 221 ; 36 Ch. D. 223 : 57 L. T. 
250 ; 35 W. E. S03. — NORTH, J., discussed . 

Watkins r. Lindsay (189S) 67 L. J. Q. B. 362 ; 
5 Manson 25 .— weight, j. See extract, supra. 

Buckie y. Bushby (1853) 22 L. J. C. P. 220 ; 
13 C. B. S64 ; 1 C. L. R. 685 ; 17 Jur. 625 ; 
1 W. E. 455. — C.P., distinguished. 

Progress Assurance Company, In re, Bates, 
Ex parte (1870) 39 L. J. Ch. 496 ; 22 L. T. 430 ; 
18 W. R. 722. — M.B. 

ROMILLY, M.R. said that : It was true the 
right [of set off] did not arise till the amount 
. . . was ascertained, but no difficulty on that 
score remained [as here the amount due had 
been admitted]. The case of Buckie v. Bushby 
depended on the form of action, which was for 
unliquidated damages. — p. 497. 

Stracey v. Decy (1789) 1 Esp. 469, n. ; 7 
Term Eep. 361, n.— K.B., inapplicable . 

Gordon r. Ellis (1846) 15 L. J. C. P. 178 ; 2 
C. B. 821 ; 3 D. & L. 803 ; 10 Jur. 359— C.P. 


Newell v. National Provincial Bank of 
England (1876) 45 L. J. C. P. 285 ; 1 
C. P. D. 496 ; 34 L. T. 533 ; 24 W., E. 
458. — C.P.D., applied. 

Hallett v. Hallett (1879) 49 L. J* Ch. 61 : 13 
Ch. D. 232, 235 ; 41 L. T. 723 ; 28 W. E. 321.— 
PRY, J. ; Gregson. In re, Christison r. Bolam 
(1887) 57 L. ?T. Ch. 221 ; 36 Ch. D. 223 ; 57 
L. T. 250 ; 35 W. E. 803.— NORTH, J. 


Cavendish v. Geaves (1857) 27 L. J. Ch. 314 ; 
24 Beav. 163 ; 3 Jur. (N.s.) 10S6 ; 5W. R. 
615. — jvr.R., approved- hut distinguished. 
Pellas v. Neptune Marine Insurance Co. 
(1879) 5 C. P. D. 34, 39 ; 49 L. J. C. P. 153; 42 
L. T. 35 ; 28 W. E. 405.— C.A. 

•BEAMWELL, L.J.— We fully agree with the 
principles laid down in that case ; but the facts 
before us seem to go beyond them. 


Newell v. -National Provincial Bank of 
England, discussed. 

Watkins v. Lindsay (1898) 67 L. J. Q. B. 362 ; 
5 Manson 25.— WRIGHT, J. See extract, supra. 


Hanson, Ex parte (1806) 12 Yes. 346 : 8 E. R. 
335. — L.C., considered . 

Strong r. Poster (1856) 25 L. J. C. P. 106 ; 17 
C. B. 201 ; t W. E. 151.— ap. 
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Cochrane v. Green (1860) 30 L. J. C. P. 
97 ; 9 C, B. (N.s.) 44S ; 7 Jur. (N.s.) 

* • 548 ; 3 L. T. 475 ; 9 W. R. 124.— C.P., 

applied. 

Agra and Masterman’s Bank v. Leighton (1866) 
36 L. J. Ex* 33, 37 ; L. R. 2 Ex. 56, 65 ; 4 H. & 
0. 656. — ex. ; ai*d Thornton t. Maynard (1875) 
44 L. J. C. P. 382, 385 ; L. R. 10 C.'P. 695, 698 ; 
33 L. T. 433.— C.P. 

Cochrane v. Green, dicta disapproved. 1 

Middleton v. Pollock, Nugee, Ex parte (1875) 
L. R. 20 Eq. 29 ; 44 L. J. Ch. 584 ; 33 L. T. 
240 ; 23 W. R. 706. 

jessel, m.e. — The petitioner relied on a 
decision of the Cou:# of Common Pleas ( Cochrane 
v. Green), in which it was supposed, certainly 
"by Williams, J., and probably by Erie, O.J., 
that the established rule of equity vffth reference 
to set-off is to look upon the beneficial owner as 
the real owner, and by injunction compel other 
Courts to recognise his rights, and to disregard 
the legal title of the trustee. They appear to 
have grounded their decision on Clark v. Cart, 
which the Lord Chief Justice says seems to be 
distinct authority that a Court of equity will 
allow the defendant, where the debt is due to a 
trustee for hiiji by the plaintiff, to have all the 
benefit of a legal owner : in other words, the 
Court of equity will allow a set-off. If 1 may 
say so, with great respect to those learned judges, 
that is all jjight with one addition, which is, 
that it must have been a case where there was 
equitable jurisdiction. The mere fact of a cross- 
demand existing would not itself give equitable 
jurisdiction, nor the mere fact that one of the 
demands was held by a trustee, that is to say, 
that one of the demands, though still a legal 
demand, was, as regards beneficial ownership, 
the property of the person who was liable to the 
other demand. I never heard of a bill to enforce 
such a set-off, although there was a time when 
every possible device was resorted to in order to 
obtain an injunction to restrain an action at 
law. In Clarh v. Cort, and in the next suc- 
ceeding case of Raioson, v. Samuel (Or. & Ph. 
154), Lord Cottenham docs state the case exactly 
as I have mentioned it. He says (at p. 159) : 
“ The case,' Wien, is not that of a mere assignee 
of a legal debt coming into equity to have the 
benefit of a set-off which he could not have at 
law. It is, therefore not necessary to decide 
what the Court would do in such a case, though 
the decision in Williams v. Varies (2 Sim. 461) 
goes much further than such a case would 
require.” Then he goes on (at p. 160): “As 
equity recognises the assignee of a debt as the 
creditor, and as these demands, if both were 
recoverable at law, would be the subject of a 
set-off, so if equity has jurisdiction of the sub- 
ject-matter it will enforce the set-off ; ” not that j 
it will enforce the set-off without any special 
jurisdiction. He would have said, “so equity 
will enforce the set-off,” if that were the doc- 
trine ; but ho says, “so if equity lias jurisdiction 
of the subject-matter,” which is the condition 
precedent. It seems to me that that was not 
noticed by the learned judges in the Court .of 
Common Pleas. When you come to Raioson v. 
Samuel, J think he puts that very plainly. He 
says (at p. 178): “We speak familiarly of 
equitable set-off as distinguished from the set- 
off at law, but it will be found that this equit- 
'able set-off exists in cases wher^ the party 


seeking the benefit of it can show some equitable 
ground for being protected against his adver- 
saries’ demand’ ’ Then he goes on (at p. 
179): “Several cases were cited in support of 
the injunction, but in every one of them except 
Williams v. Varies" — which he disapproved of 
— “ it will be found that the equity of the bill 
impeached the title to the legal demand.” 
Therefore I am not able to assent to the doctrine 
laid down by the Court of Common Pleas ; and 
if it had been necessary — which it is not— in this 
case to decide upon that ground. I should have 
thought I was following the decision of Lord 
Cottenham in deciding exactly the other way. 
— p. 35. 

Cochrane v. Green, distinguished. 

Willis, In re, Morier, Ex parte (1879)^9 L. J. 
Bk. 9, 13 ; 12 Ch. D. 491, 498 ; 40 L. T. 792 ; 28 
W. R. 235.— C.A. 

Elkin v. Baker (1862) 31 L. J. C. P. 177 ; 

• 11 C. B. (N.S.) 526 ; 8 Jur. (N.s.) 915.— 

C.P., explained and applied. 

Thornton r. Maynard (1875) 44 L. J. C. P. 
382, 3S5 ; L. R. 10 C. P. 695, 699 ; 33 L. T. 433. 

— C.P. 

Macfarlane v. Norris (1862) 31 L. J. Q. B. 
245 ; 2 B. & S. 783 ; 9 Jur. (N.S.) 74 ; 
6 L. T. 492. — Q.B., adopted. 

Maspons r. Mildred (1882) 9 Q. B. D. 530, 543 ; 
51 X. J. Q. B. 604 ; 47 L. T.' 318 ; 30 W. R. 862. 
—C.A. [affirmed, h.l.] 

Dickson v. Evans (1794) 6 Term Rep. 57; 
3 R. R. 119. — K.B., adopted. 

Milan Tramways Co., In re, Theys, Ex parte 
(1884) 25 Ch. D. 587, 594.— C.A.; Gillespie, In re, 
Reid, Ex parte (1885) 54 L. J. Q. B. 342 ; 14 
Q. B. D. 965 ; 52 L. T. 692 ; 33 W. R. 707 ; 2 
Morrell 100. -cave, j. 

Dickson v. Evans, discussed. 

Graham r. Belfast and'N. Counties Ry. (1900), 
[1901] 2 Ir. R. 13. — Q«£.D. Sue judgment of 
palles, C.B., who dissented. 

Dickson v. Evans, refe.fredeto. 

JDaintrey, In rc, Mant, Ex parte (1899) 69 L. J. 
Q. B. 207, 210 ; [1900] 1 Q. B. 546, 550 ; 82 L. T. 
239 ; 7 Manson 107. — WEIGHT and BituiAM, JJ. 
(reversed, c.a.). 

Smith v. Parkes (1852) 16 Beav. 115 .— m.r., 

distinguished. 

Watson v.' Mid Wales Ry. (LSG7) 36 L. J. C. P. 
285 ; L. R. 2 C. P. 593 ; 17 L. T. 94; 15 W. R. 
1107.— c.P. 

bovill, c.j. — Tn all the cases there was some 
qualification in the first contract, or some con- 
nection between the two transactions. The 
strangest case cited was Smith v. Parkes, but 
that decision went on the footing that both debts 
arose out of the same partnership transactions. 
That being the true principle, the case does not 
apply. HeTe there is an absolute debt by bond ; 
no limitation by the subsequent instrument or 
otherwise ; no lien, no charge, nothing to affect 
it ; the transactions are quite unconnected. . . . 
— p. 288. 

1 *> 

Smith v. Parkes, discussed and dictum 
adopted. 

Newfoundland Government v. Newfoundland 


<r 
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Ry. (1888) 57 L. J. P. C. 85 ; 13 App. Cas. 199 : 
58 L. T. 285. — p.c. 

Isberg v. Bowden (1858) 22 L. J. Ex. 322 ; 
8 Ex. 852 ; 1 C. L. R. 722 .— ex., observa- 
tions adopted. 

Christie r. Taunton (1S93) G2 L. J. Ch. 385; 
[1893] 2 Ch. 175 ; 3 R. 104 ; 68 L. T. 638; 41 
W. R. 475. — STIRLING, ,T. 

Wilson v. Gabriel (1863) 4 B. & S. 243 ; 8 
L. T. 502 ; 11 W. K. 803.— Q.B., principles 
applied. 

Christie r. -Taunton (1 893) 62 L. J. Ch. 3S5 ; 
[1893] 2 Ch. 175; 3 R. 404 ; G8 L. T. 638 ; 41 
W. R. 475. — STIRLING, J. 

Watson v. Mid Wales Ry. (1867) 3G L. J. 
Ci*P. 285 ; L. R. 2 C. P. 593 ; 17 L. T. 94 ; 
15 W. R. 1107. — O.P., observed upon. 

Higgs v. Northern Assam Tea Co. (1869) 
38 L. J. Ex. 233, 236 ; L. R. 4 Ex. 387, 396 ; 
17 W. R. 1125 .— ex. 

Watson v. Mid Wales By principle applied. 

Harter r. Colman (1882) 51 L. J. Ch. 481, 483 ; 
19 Ch. D. 630, 634 ; 46 L. T. 154 ; 30 W.R.484. 
— PRY, J. 

Watson v. Mid Wales 'Ry.,folloivcd. 

Milan Tramways Co., In re, Theys, Ex parte 
(1882) 52 L. J. Ch. 29, 31 ; 22 Ch. D. 122, 126 ; 
48 L. T. 213 ; 31 VV. R. 107.— KAY, J., affirmed, 
(1884) 25 Ch. D. 587. — C.A.; Newfoundland 
Government v. Newfoundland Ry. (1888) 57 
L. J. P. C. 35 ; 13 App. Cas. 199, 210 ; 58 L. T. 
285.— P.C. 

Watson v. Mid Wales Ry., considered and 
applied. 

Christie Taunton (1893) 62 L. J. Ch. 385 ; 
[1893] 2 Ch. 175 ; 3 R. 404 ; 68 L. T. 638 ; 41 
W. R. 475. 

Stirling, J. — I think that if the company 
were being sued by the bank, it would be entitled 
to be placed in the sanss position as it occupied 
relatively to Taunton on November 6, 1890, on 
which day Taunton was fhdebted to the company 
for calls payable on November 20, while the 
company was indebted* to Taunton on the deben- 
tures which did not become payable until a later 
date. J f, then, no winding-up had intervened, 
and Taunton, or the bank in Taunton’s name, 
had sued on the debentures, the question would 
be whether the company could set off the debt 
which accrued due on November 3 (the (late of 
the call), but did not actually become payable 
until November 20. Neither Watson v. Mid 
Wale* 11 g. nor v. Gabriel (supni) covers 

this point so far as actual decision goes ; for, in 
the former, no debt had accrued due to the 
defendants at the date of the notice, and in the 
latter the debt at the date of the notice appears 
to have been both due and payable. I think, 
however, on the principles laid down by Black- 
burn, .1. in Wilson v. Gabriel , the set-olf ought, 
to be admitted. 

% 

Watson v. Mid Wales Ry., not applied. 

National Hank of Scotland r. Dew hurst (1896) 
1 (lorn. Cas. 318*321. — MATHEW, .}. See extract, 
ante, col. 3058. 

Higgs v. Northern Assam Tea Co. (1869) 38 
L. J . Ex. 233 ; L. R. 4 Ex. 387 ; 17 W. R. 
1125 . — ex., applied. 

Northern Assam Tea Co., In re (1870) 39 


L. J. Ch. 829 ; L. R. 10 Eq. 458 ; 23 L. T. 639 ; 
18 W. R. 1082. — M.R. ; South Essex Estuary Co., 
In rc, Chorley, Ex parte (1870) 40 L. J. TJh. 
153 ; L. It. 11 Eq. 157, 163 ; 19 W. R. 430.— 
v.-c. ; Sankcy Brook Coal Co. r. Marsh (IS 71) 40 
L. J. Ex. 125 ; L. R. 6 Ex. 1S5, 18<P; 24 L. T. 
479 ; 19 W. R. 1012.— EX. 

Higgs v. Northern Assam Tea Co., considered. 
Crouch v. Credit Foncie? (1873) 42 L. J. 
Q. B. 183 ; L. R. 8 Q. B. 371, 385 ; 29 L. T.259 ; 
21 W. R. 946. — Q.B.; Hercules Insurance Co., In 
re, Brun ton’s Claim (1874) 44 L. J. Ch. 450 ; 
L. R. 19 Eq. 302, 313 ; 31 L. T. 747 ; 23 W. R. 
286. — v.-c.; Romford Canal Qo., In re, Pocock's 
Claim (1883) 52 L. J. Ch. 729 ; 24 Ch. D. 85, 91 ; 
49 L. T. 118.— KAY, J. 

Exchange Banking Co., In re, Flitcroft’s 
Case (1882) 52 L. J. Ch. 217; 21 Ch. D. 
519 ; 4S L. T. 86 ; 31 W. R. 17-L— C.A. 
Dicta adopted , Guinness v. Land Corporation 
of Ireland (1882) 52 L. J. Ch. 177; 22 Ch. I). 
349, 380; 47 L. T. 517 ; 31 W. R. 341.— C.A. ; 
distinguished , Denham & Co., In re (1883) 25 
Ch. D. 752; 50 L. T. 523; 32 W. R. 487.— 
CHITTY, j. ; distinguished , London Financial 
Association v. Kelk (1S84) 53 L. J. Ola. 1025 ; 26 
Ch. D. 107 ; 50 L. T. 492. — C.A. ; referred to, 
Faroe Electric Accumulator Co., In re (188S) 58 
L. J. Ch. 48 ; 40 Ch. D. 141. 150 ; 59. L. T. 918 ; 
37 W. R. 116 . — kay, J. : Liverpool Plousehold 
Stores Association, In re (1890) 59 L. J. Ch. 616, 
620 ; 62 L. T.873 ; 2 Meg. 21 7. — KEKEWlCH, j. ; 
Sharpe, In re (1891) 61 L. J. Ch. 193 ; [1892] 1 
Ch. 154 ; 65 L. T. 806 : 40 W. R. 241.— C.A. ; 
and Balgooley Distillery Co., In re (1886) 17 

L. R. Ir. 239, 268. — C.A. ; dictum questioned , 
National Bank of Wales, In re (1898) 68 L. J. Ch. 
634 ; [1899] 2 Ch. 629, 64G ; 81 L. T. 363 ; 48 
W. R. 99 . — Wright, j., reversed, C.A. ; applied , 
Moxham v. Grant (1899) 69 L. J. Q. B. 97 ; 
[1900] 1 Q. B. 88, 94; 7 Manson, 65.— t l.A. ; 
dictum adopted , , Towers v. African Tug Co. (1904) 
73 L. J. Ch. 395 ; [1904] l Ch. 558, 572 ; 90 L.T. 
298 ; 52 W. R. 532.— C.A. 

Chappie v. Durston (1830) 1 C.&M. L — ex., 

adopted. 

Rawley v. Rawley (1876) 1 Q,. B. D. 460, 469 ; 
45 L. J. Q. B. 675 ; 35 L. T. 191 ; 21 \V. R. 995. 
—C.A. 

Chappie v. Durston, referred to. 

Dingle v. Cop pen (1898) 68 L. J. Ch. 337 ; 
[1899] 1 Ch. 726, 738 ; 79 L. T. 693 ; 47 W. 11. 
279. — BYRNE, J. 

Coulson v. Jones (1800) 6 Esp. 50. — K.B., 

overruled. 

Duncan r. Grant (1834) 4 Tyr. 818 . — ex. 
bolland, b. — I n determining the weight of the 
conilicting authorities, 1 am inclined to accede to 
Lord Tcnierdeu’s opinion ( Webber v. Venn, Ry. & 

M. 413), as being more consistent with t he words 
of the statute (2 Geo. 2, c. 22, s. 13), and not 
likoky lo have been expressed by him in ihe man- 
ner it was, had he not formed a deliberate opinion 
on the subject contrary to that of Lord Ellen- 
borough in Coulson v. Jones. — p. 818. 
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SETTLED LAND. 

• 

1. Settlements and Settled Estates. 

2. Sales. 

3. Leases. 

4. Dedications. 

5. Petitions. 

6. Trustees. 

7. Capital Money. 


3. Settlements and Settled Estates. 

Birtle’s Settled Estates, In re (1863). 32 
L. J. Ch. 439 ; 2 N. B. 252 ; 8 L. T. 408 ; 
11 W. E. 73?. — L. JJ. , referred to. 

Ailesbury (Marquis) and Iveagh (Lord), Tji re 
[1S93] 2 Ch. 345 {post, col. 3074). * 

Laing’s Trusts, In re (1866) 35 L. J. Ch. 
282 ; L. E. 1 Eq. 416 ; 12 Jur. (N.S.) 119 ; 
14 L. T. 56 ; 14 W. E. 328.— WOOD, V.-C., 
commented on. 

Searle’s Settlement Trusts, In re (or S carle", In 
re, Searle v. Baker) (1900) 69 L. J. Ch. 712 ; 
[1900] 2 Ch. 829, 833 ; S3 L. T. 364 ; 49 W. E. 
44. — KEKEWICH, J. 

Liddell, Ir re, Liddell v. Liddell (1S82) 52 
L. J. Ch. 207 ; 31 W. E. 238.— PRY, J., 
followed. 

Sparrow’s Settled Estate, In re [1S92] 1 Ch. 
412 ; 61 Lrj. Ch. 260 : 66 L. T. 276 ; 40 W. E. 
326. 

north, J. — I think the report of that case in 
the Weekly Reporter must be incorrect instating 
that two only of the testator’s children were 
infants. I think they must all have been 
infants. — p. 414. 

[They were all infants. The report in the 
Law Journal agrees with this. See note.] 

Shepherd’s Settled Estate, In re (1S69) 39 
L. J. Ch. 173 ; L. E. 8 Eq. 571 ; 21 L. T. 
* 525. — M ALINS, V.-C., dict-um questioned . 
Bective Estate, In re (1891) 27 L. E. Ir. 364. 
porter, m.r.— As to the contention that part 
of the estate being settled land, the whole is, it 
rests on nothing more than a dictum of Malins, 

V. -C., in Shepherd's Settled Estate, not necessary 
for the decision of the case ; a di ctum- , too, in 
reference to another Act of Parliament (19 & 
20 Viet. c. 120) where the language is essentially 
different (“ including any such instruments 
affecting the estates of any one or more of such 
persons exclusively,” sect. 1), and in a case where 
the estate was disposed of in undivided moieties, 
and not merely cumbered with annuities. 
— p. 36S. 

Meade’s Settled Estates, In re [1897] 1 Ir. E. 
121. — porter, m.r., followed. 

Tibbit’s Settled Estates, In re (1897) 66 L. J. 
Ch. 660; [1897] 2 Ch. 149; 77 L. T. 78 ; 46 

W. E. 3.— NORTH, J. 

Tibbit’s Settled Estates, In re, and Meade’s 
Settled Estates, In re, distinguished. 
Powys-Keck and Hart’s Contract, In re (1898) 
67 L. J. Ch. 331 : [1898] 1 Ch. 617 ; 78 E. T. 
287 ; 46 W. E. 389. — STIRLING, J. 

Tibbit’s Settled Estates, In re, and Meade’s 
Settled Estates, In re, distinguished. 
Powys-Keck and Hart’s Contract, In re, 
adhered to. 

Du Cane and Nettlef old’s Contract, In re 


(1898) 67 L. J. Ch. 393 ; [1898] 2 Ch. 96, 104 ; 78 
L. T. 458 ; 46 W. E. 523. 

Stirling, J. — The question which I have to 
decide is whether it is necessary that such 
trustees [?.e., for the purpose of the Settled Land 
Acts] should be appointed, and in this respect it 
appears to me that the case differs from those 
which were cited by the advisers of the pur- 
chaser in their requisition — namely, mbit's 
Settled Estates , hi re, and Meade's Settled Estates, 
In re, where the question was, as I conceive, simply 
this — whether a reasonable case had been made 
for the exercise of the jurisdiction which is con- 
ferred on the Court by sect. 38 of the Settled 
Land Act, 1882, by the appointment of trustees 
for the purposes of the Act. — p. 39S. 

Ailesbury (Marquis) and Iveagh (!Lord), In 
re (1893) 62 L. J. Ch. 713; [1893] 2 Ch. 
345 ; 3 E. 440 ; 69 L. T. 101 ; 41 W. E. 
644.— STIRLING, J. 

Referred to, on question of appointment of 
trustees, Stamford (Earl), In re, Pavner. Stam- 
ford (1895) 65 L. J. Ch. 134 ; [1896] 1 Ch. 2SS 
(post, col. 3095) ; Spencer’s Settled Estates, In re 
(1902) 72 L. J. Ch. 59 ; [1903] 1 Ch. 75, 82 
(post, eol. 3095). 

Ailesbury (Marquis) and Iveagh (Lord), In 

re, distinguished. 

Du Cane and Nettlefold ’s Contract, In re 
[>S98] 2 Ch. 96, 101. — STIRLING, J. (supra). 

Ailesbury (Marquis) and Iveagh (Lord), In 
re, and Du Caue and Nettlefold’ s Con- 
tract, In re, approved. 

Mundy and Eoper's Contract, In re (1898) 
68 L. J. Ch. 135 ; [1899] 1 Ch.275, 294 ; 79 L. T. 
583 ; 47 W. E. 226.— C.A. 

ci-iitty, l.j. (for self and lindley, m.r., 
v. williams, l.j. doubting). — The judgment 
in that case [Aileslmry (Marquis) and Iveagh 
(Lord), In re] has been criticised by some learned 
writers, particularly in*regard to the jointure of 
Maria, the dowager marchioness. But I think 
the judgment was right? and founded on the true 
view of the statute. It was held that the 
settlement was made up of the series of deeds 
beginning with the dee3 off' 1796 and ending 
with the deed of 1885, and that, treating these 
deeds as the settlement, the vendor, who was 
tenant for life in possession under the deed of 
1885 only, had power to bind the jointure of the 
dowager marchioness which arose under the 
earlier deeds of the series — namely, those of 1796, 
1826, and 1833— and also to bind the jointure of 
Lady Evelyn Eiddell, which arose under the 
intermediate deed of 1 863. It was, no doubt, a 
circumstance in that case that by the deed of 
1885 the life estate of the marquis Ernest 
under the deed of 1863 was restored to him ; and 
this circumstance in connection with sub-sect. 
4 of sect. 2 [Settled Land Act, 1882] relating to’ 
the time of the settlement taking effect, was 
relied upon by the learned judge. But this cir- 
cumstance would not have carried the compound 
settlement further back than the deed of 1863. 
He held, however, that the Savernake estate 
stood limited to uses in favour of various persons 
by way of succession under or by virtue of the 
series of deeds, and that the marchioness Maria 
was one of the persons taking under the series of 
deeds, although she did not take by way of succes- 
sion to the vendor. ... I see no inconsistency 
in holding that there may be at the same time a 
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more comprehensive' settlement consisting of 
several deeds, and a less comprehensive settle- 
ment constituted by one of the deeds only. The 
language of sect. 2, sub-sect. 1 : 44 Any instrument 
or any number of instruments, ’ ’ whereby the land 
“stands for the time being limited,” justifies 
this conclusion. Had I been of a different 
opinion on this point I might have found some 
difficulty on the main questions involved in our 
present decision. The point, however, was 
decided by Stirling, J. t in Du Cane and Kettle- 
fold's Contract , In re. In his judgment in that 
case he said, “ It is quite plain that one instru- 
ment may constitute a settlement, although it is 
to be admitted that several instruments may, 
under the same definition . . . also constitute a 
settlement.” I agree with his reasoning and with 
his decision on this point. — p. 142. 

Du Cane and Nettlefold’ s Contract, In re, 

followed. 

Cornwallis-West and Munro’s Contract, In re 
(1003) 72 L. J. Ch. 409 ; [1003] 2 Oh. 150 ; 88 
L. T. 351 ; 51 W. R. 020. — FAR WELL, J. 

Mundy and Roper’s Contract, In re, 78 
L. T. 547. — KEKEWICH, J. ; reversed, (1808) 
08 L. J. Ch. 335 ; [1809] 1 Ch. 275 ; 79 L. T. 
583 ; 47 W. R. 220.— C.A. 

Mundy and Roper’s Contract, In re. 

liefer red to. Bath and Wells (Bishop), Ex parte 
[1809] 2 Ch. 138, 146 (post, col. 3076) ; applied, 
Att.-Gen. v. Owen ; Att.-Gen. v. Coulson (1899) 
68*L. J. Q. B. 779 ; [1899] 2 Q. B. 253, 203 ; 81 
L.T .121 ; 63 J. P. 611. — Q.B.D. 

Mundy and Roper’s Contract, In re, applied. 

Campbell, In re (1901) 71 L. J. K. B. 160; 
[1902] 1 K. B. 113, 119 ; 85 L. T. 70S.— c.A. 

Stirling, l.j. — T he question is whether this 
property is, within the meaning of sect. 2, sub- 
sect. 1 of the Settled Land Act, 1S82, property 
“which “ stands for the time being limited to or 
in trust for any persons'" by way of succession.” 
Now these words have been the subject of deci- 
sion in the C. A. in Mundy and Doper's Contract , 
In re. There the C. A. came to the conclusion 
that jointures amVporfcicms limited to arise on the 
death of a tenant for life came within the mean- 
ing of those words. — p. 104. 

Mundy and Roper’s Contract, In re. 

Considered, Barlow’s Contract, In re (1902) 72 
L. J. Ch. 214 ; [1903] 1 Ch. 382 ; 88 L. T. 84 ; 
51 W. It. 399. — awiNb’KN EAJDY, J. ; distinguished, 
Corn wall is- West and Munro’s Contract, In rc 
(supra'). 

Att.-Gen. v. Owen, Att.-Gen. v. Coulson 

(supra). 

Applied, St. Albans (Lake), In rc (1900) 69 
L. J. Ch. 863 ; [1900] 2 Oh. 873, 881 Quite, 
col. 2888); approved, Campbell, In re [1902] 1 

K. B. 113, 323 (supra). 

Campbell, In re (supra), applied. 

Berry v. Gaukroger [1903] 2 Ch. 1J0, 122 ; 72 

L. ,J. Oh. 319 .— buck ley, J. : reversed, c.A. (see 
ante, col. 2887). 

Howard v" Shrewsbury (Earl) (187-1) 43 

Jj. J. Oil. 495 ; L. R. 17 Kq. 378 ; 29 L. T. 

S02 : IS W. R. 290. — JES8J0L, M.R. 

Applied, Crompton r. Jarratt (1885) 54 L. J. 
Ch. 1109 ; 30 Ch. I). 298, 309 ; 53 L. T. 603 ; 33 
W. R. 913. — NORTH, J. (affirmed, C.A.) ; Durham 
(Earl), In re, Grey (Earl) r. Durham (Earl) (1887) 


57 L. T. 164.— STIRLING, J. And see vol. i. 
col. 1300. 

Knowles’ Settled Estates, In re (1884) 54 
L. J. Ch. 264 : 27 Ch. D. 707,; 51 L. T. 
655 ; 33 W. R. 364.— ^EAESON, J., dis- 
tinguished. 

Meade’s Settled Estates, In re (1896) [1897] 

1 Ir. R. 121. 

porter, M.R. — This is not a derivative settle- 
ment, as in Knowles' Settled j Estates, where the 
fee in remainder after a life estate, having been 
regularly appointed so as to vest in the object of 
the power was afterwards (next day) put in 
settlement upon an entirely^new set of trusts. 
The latter constituted the “ derivative settle- 
ment,” and could not take effect until every 
trust in. reference to the land contained in the 
original settlement was executed. The first 
settlement was complete and performed. The 
second was for conveyancing purposes an inde- 
pendent settlement, just as if the fee had been 
derived from some other source, though, of course, 
the original settlement was a vital part of the 
title. — p. 123. 

Knowles’ Settled Estates, In re, applied. 

Du Cane and Nett lef old’s Contract, In re 
[1S9S] 2 Ch. 90, 100 (supra, col. 3073). 

Pocock and Prankerd’s Contract, In re 
(1895) 05 L. J. Ch. 211 ; [18963 1 Ch. 302 ; 
73 L. T. 706 ; 44 W. R. 247.— STIRLING, J. 
Applied , Osborne to Bright’s, Limited, In re 
(1902) 71 L. J. Ch. 2S5 ; [1902] 1 Ch. 335, 340 ; 
86 L. T. 178 ; 50 W. R. 468.— KEKEWICH, J. 

Byrons Charity, In re (1883) 58 L. J. Ch. 
152 ; 23 Ch. D. 171 ; 48 L. T. 515 ; 31 
W. R. 517 .— fry, J followed. 

Jesus Coll., Cambs., Ex parte (1SS4) 50 
L. T. 583.— KAY, J., and Bethlehem and 
Bridewell Hospitals, In re (18S5) 54 L. J. 
Ch. 1143 ; 30 Ch. D. 541 ; 53 L. T„ 558. 
— CHITTY, 3., followed. 

Castle Bytham (Vicar) and Midland Ry., Ex 
parte, (1894) 64 L. J. Ch. 116 ; [1895] 1 Ch. 348, 
354 ; 13 R. 24 ; 71 L. T. 606 ; 43 W. R. 156.— 
STIRLING, J. And see Martin and Marlow, In re 
(1894) 13 R. 189 ; 43 W. R, 247.— north, J. 

Castle Bytham (Vicar) and Midland Ry., 
Ex parte, observations approved and 
adopted. 

Bath and Wells (Bishop), Ex parte (1899) 68 
L. J. Ch. 524 ; [1899] 2 Ch. 138 ; 81 L. T. 69. 

NORTH, J. — I have never heard of a case where 
the Settled Land Act has been held applicable to 
property of this nature, although it is no doubt 
true, as was said in the judgment of the C. A. in 
Mundy and Doper's Contract, In re (supra), that 
the Act ought to be construed in a spirit of wise 
and reasonable liberality. There is also Castle 
Bytham ( Vicar), Kx parte, which I do not refer 
to’ for the purpose of disproving that a limitation 
to a bishop and his successors constitutes a 
settlement, within the Settled Land Act — that is 
not contended for — but for the observation 
made by Stirling, J., that it was difficult to 
imagine" that the Legislature, in passing the 
Settled Land Act. intended to repeal the Act of 
Elizabeth [13 Eliz. c. 20] so as to enable the 
alienation of ecclesiastical land, or to dispense in 
such cases with the ‘consent of the Ecclesias- 
tical Commissioners. It follows that if the 
Court were to accede to the present application 
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[to appoint trustees for the purposes of the Act] 
it would be introducing a precedent which would 
affect a wide area, and which would lead to the 
doing of what Stirling, J., said would be a strange 

result of the Settled Land Act. — p. 525. 

<*, 

Eastman’s Settled Estates, In re (1S98) 68 
L. J. Oh. 122, n. ; W. N. (189S) 170.— 
ROMER, J., followed. 

Carne’s Settled Estates, In re (1898) 68 L. J. 
Ch. 120 ; [1899] 1 Oh. 324 ; 79 L. T. 542 ; 47 
W. E. 352.— NORTH, J. 

Eastman’s Settled Estates, In re, and 
Carne’s Settled Estates, In re, applied. 

Trenehard, In r<^ Ward r. Trenchard (1900) 
16 Times L. R. 525. — byrne, j. 

Trenchard, In re, Ward v. Trenchard, and 
Eastman’s Settled Estates,' In re, dis- 
cussed. 

Trenchard, In re, Trenchard t\ Trenchard 
(1902) 71 L. J. Ch. 178 ; [1902] 1 Ch. 378, 383 ; 
86 L. T. 196 ; 50 W. E. 266. 

BUCKLEY, J. — On a previous application 
in reference to this same estate [ Trenchard , 
In re , Ward v. Trenchard^ Byrne, J. . . . 
has declared that the widow has the powers 
of a tenant- for life under the Settled 
Land Act, and that she will not forfeit 
the benefits given her by the will by selling 
under such powers. In other words, she can 
sell ; and i* she sells she will be entitled as 
against the proceeds of sale to the same annual 
benefit (which must then be represented by 
money) as if she had not sold. This follows the 
decisions of Pearson, J. , in Paget's Settled Estates , 
In re (post, col. 3078), and of North, J., in Ames, 
In re (col. 3078), and of North, J., again, in 
Smith , In re (col. 3078). The result of sect. 51 
[Settled Land Act, 18S2J is that the provision so 
far as it is a fetter upon the power of sale is 
void, and under sub-sect. 2 of that section a new 
estate is given to the beneficiary by virtue of 
the statute extending to a like interest in the 
proceeds of sale. But this having been insured, 
the words, “as far as,” in sect. 51 are satis- 
fied, and if there be a voluntary cesser of 
residence apart from sale, there is no reason why 
the testatof s disposition should not have effect, 
inasmuch as that proviso does not tend to induce 
the tenant for life not to sell. This was the 
decision of North, J., in Haynes , In re (post 
col. 3078). It was argued that the decision of 
Bomer, J., in Eastman's Settled Estates , In re, is 
inconsistent with this view. In my opinion 
that is not so. The summons did not go to the 
question of what the rights of the widow would 
be if she voluntarily ceased to reside apart 
from sale. The question whether the provision 
for the reduction of the annuity was void 
under sect. 51 was raised in connection with the 
question whether the applicant was entitled 
during widowhood to the income arising from 
the power of sale. That question, as it seems to 
me, was the only question which the learned 
judge answered. He did not- decide that if she 
voluntarily ceased to reside the reduction of the 
annuity would not take effect. — p. 181. 

Eastman’s Settled Estates, In re, and 
Carne’s Settled Estates, In re (supra, 
col. 3077), followed. 

Llanover’s (Baroness) Will, In re, Herbert v. 
Freshfield [1902] 2 Ch. 679; 51 W. E. 89.— 
SWINFEN EADY, J. 


Llanover’s (Baroness) Will, In re, Herbert 
v. Freshfield, affirmed with a variation, (1903) 
72 L. J. Ch. 406 ; [1903] 2 Ch. 16 ; 88 L. T. 648 : 
51 W. E. 418.— C.A. 

Ames, In re, Ames v. Ames (1893) 62 L. J. 
Ch. 685 ; [1893] 2 Ch. 479 ; 3 E. 558 ; 68 
L. T. 787 ; 41 W. E. 505.— NORTH, j., 
discussed. 

Eastman’s Settled Estates, In re (1898) 68 
L. J. Ch. 122, n. ; W. N. (1898) 170 .— romer, j. 

Ames, In re, Ames v. Ames, referred to. 

Trenchard, In re, Trenchard r. Trenchard 
[1902] 1 Ch. 378 (see supra, col. 3077). 

Thompson’s Will, In re (1888) 21 L. E. Ir. 
107. — M.R. : and Smith, In re? Grose- 
Smith v. Bridges (or Bridger) (1899) 68 
L. J. Ch. 198 ; [1899] 1 Oh. 331 ; 80 L. T. 
218 ; 47 W. E. 357. — north, 3., followed. 

Fitzgerald, In re, Brereton v. Day [1902] I 
Ir. E. 162. 

porter, m.r. — Thompson, In re, is a direct 
authority on the point, and so is Smith, In re, 
which goes further than the present case, as 
there the provision which tended to prevent a 
sale of the settled land was contained in an 
instrument different from that under which the 
tenancy for life of the settled land was created. 

— p. 166. 

T Smith, In re, referred to. 

Trenchard, In re, Trenchard v. Trenchard 
[1902] 1 Ch. 378, 383 (see supra, col. 3077). ^ 

Paget’s Settled Estates, In re (1885) 55 
L. J. Ch. 42 ; 30 Oh. D. 161 ; 53 L. T. 
90 ; 33 W. E. 898.— pearson, j., ex- 
plained. 

Haynes, In re, Kemp v. Haynes (18S7) 37 
Ch. D. 306 ; 57 L. J. Ch. 519 ; 58 L. T. 14 ; 36 
W. E. 321. 

north, j. — Under that [sect. 51 of the Settled* 
Land Act, 1SS2] it seems to me clear that from 
the time at which a snje or disposition takes 
place the attempted fetter on the power of a 
tenant for life is removed, and that is what l 
consider Pearson, J. decided %i Paget's Settled 
Estates , In re. He says: “ It is impossible to 
say that this clause, which defeats the estate of 
the son, in case lie fails to comply with the 
condition as to residence, does not tend to 
induce him to abstain from exercising the power 
of sale which is conferred on him by the Act. 
The condition is therefore made void by sect. 51, 
and, if the son exercises the power of sale, his 
interest in the proceeds ol' sale will, by virtue of 
sub-sect. 2, continue. — p. 309. 

Paget’s Settled Estates, In re, Haynes, In re, 
Kemp v. Haynes and Brown’s Will, In re 
(1884) 53 L. J. Q. B. 920 ; 27 Oh. D. 179 ; 
51 L. T. 196 ; 32 W. E. 894.— BACON, V.-C., 
applied. 

Thompson’s Will, hi re (1SSS) 21 L. E. Ir. 
109, 112.— M.R. (see supra). 

Paget’s Settled Estates, In re, discussed. 

Eastman’s Settled Estates, I?i re (1898) 68 
L. J. Oil. 122, n. ; W. N. (1898) 170. — RoAlER, J. 

Paget’s Settled Estates, Ir rej referred to. 

Haynes, In re, explained and followed. 

Trenchard, In re, Trenchard v. Trenchard 
[1902] 1 Ch. 37S, 383 (supra, col. 3077). 



3079 


SETTLED LAND. 


3080 


Taylor, Ex parte, Taylor v. Taylor (1875) 
44 L. J. Oh. 727 ; L. B. 20 Eq. 297 ; 33 
L. T. 89 ; 23 W. E. 947. — JESSEL, M.R., 
applied. 

Brisley, In re, Fleming v. Brisley (1887) 56 L. T. 
853, 855.— STIRLING, ,L ; Wythes, In re (post). 

Taylor, Ex parte, Taylor v. Taylor, referred to. 

Eichardson, In re, Ei chan Ison r. Eichardson 
(1899) 69 L. j. Ch. 804, 807 (pee post). 

Bentley, In re, Wade v. Wilson (1885) 54 
L. J. Ch. 782 ; 33 W. E. 610.— PEARSON, J.; 
and Burnaby’s Settled Estates, In re (1889) 
58 L. J. Ch. 664 ; 42 Ch. I). 621 ; 61 L. T. 
22.— STIRLING, J., followed. 

Wythes, In re, West c. Wytlies (1893) 62 L. J. 
Ch. 663 ; [1893] 2 Ch. 369 ; 68 L. T. 520 ; 41 
W. E. 3?5.— KEKEWICH, J. 

Wythes, In re, West v. Wythes, dictum dis - 
appro-red , but order followed. 

Bagot’s Settlement, In re, Bagot v. Kittoe 
(1893) 63 L. J. Ch. 515 ; [1894] 1 Ch. 177, 182 ; 
8 E. 41 ; 70 L. T. 229 ; 42 W. E. 170. 

CHITTY, J. — I am not disposed myself to say 
that the Settled Land Acts have abrogated the 
old cases. — p. 51 S. 

Wythes, In re, West v. Wythes. 

Referred to , Newen, In re ( post) ; followed, 
Money-Ivy lie’s Settlement, hi re (post). 

Bagot’s Settlement, In re, Bagot v. Kittoe, 

followed. * 

Peake’s Settled Estates, In re (No. 1) (1S93) 
63 L. J. Ch. 109; 3 E. 722; [1S93] 3 
Ch. 430 ; 69 L. T. 281 ; 42 W. E. 125.— 
NORTH, J. ; S. C. (No. 2) [1894] 3 Ch. 
540 ; 8 E. 539; 71 L. T. 371 ; 42 W. E. 
687 . — north, J., commented on. 

Newen, In re, Newen r. Barnes (1S94) S E. 
309 ; 63 L. J. Oh. 763 ; [1894] 2 Ch. 297, 30S ; 70 
L. T. 653 ; 43 W. E. 5S ; 58 J. P. 767. 

KEKEWICH, J. — There is only one case I need say 
"much about after Bagot' s Settlement, In re, anil 
that is Pea lie's Settled 'Estates, In re, in which 
it is said North, J.. helij, that the powers given 
by the Settled Estates Act, 1877, ought not to 
be given to ladies. It is quite possible to read 
the Weekly Nol*s [Trom which the case was 
cited] as meaning that; at the same time it is 
possible to read it otherwise. There is a discre- 
tion in the Court, and he exercised his discretion, 
in not doing what was asked. He declined to 
give the authority asked for to two ladies; I 
cannot read that as meaning he would not have 
listened to the application of ladies. — p. 317. 

Bagot’s Settlement, In re, Bagot v. Kittoe, 

discussed. 

Eichardson, In re, Eichardson r. Eichardson 
(1899) 69 L. 3. Ch. 804 ; [1<)00] 2 Ch. 778, 784. 

Stirling, «T. — Now unquestionably apart from 
the Settled Land Acts, the Court has a discretion, 
to direct the trustees t o give up possession to the 
tenant for life, and I apprehend that that, power 
may he exercised in favour of a tenant for life 
who is not a cestui que trust, but whose estate 
is subject to a term for securing incum- 
brances. [TIis lordship then referred to Taylor 
v. Taylor (su pra) and Bagot' s Settlement, In re, 
and said, as regards the latter :] That is a stronger 
case than tlurtmse before me. — p. S07. 

Eichardson, In re, Eichardson v. Eichard- 
son, followed. 

Money-Kyrle’s Settlement, In re, Money- 


Kyrle r. Money- Kyrle (1900) 59 L. J. Ch. 780 ; 
[1900] 2 Ch. 839, 843; 83 L. T. 74; 49 W. E. 
44. — COZENS-HARDY, J. 

2. Sales. 

Adams’ Settled Estates, In re (1 S?S) 9 Cli. D. 
116; 38 L. T. 887; 27 W. E. 110.— 
malins, v.-C., not followed. 

Harvey’s Settled Estate, In re (1882) 21 Ch. D. 
123; 30 W. E. 697. 

HALL, V.-C. — I have already, in Simpson's 
Settled Estates , In re [unreported, Feb., 1879], 
declined to follow Adams' Settled Estates , In re. 
— p. 124. . . . The conclusion to which I came 
in the case I have referred to*w rt s that a sale out 
of Court was not within the terms of the statute 
[Settled Estates Act, 1877]. — p. 124. 

Thompson’s Settled Estates, In re, Green v. 
Thompson (1859) Johns. 41S : 5 Jur. 
(N.S.) 1343. — WOOD, V.-C., distinguished. 
Shepheard’s Settled Estate, In re (1869) 39 
L. J. Ch. 173 ; L. E. 8 Eq. 571, 573 ; 21 L. T. 
525. 

malins, v.-c. — In that case persons were 
actually in possession of one moiety of the 
estate. And the case of Burdin's Will (post) 
is no longer applicable, because tl?e Amendment 
Act of 1864 (27 & 2S Viet. c. 45) makes the 
question whether an estate is “ settled ” or not 
depend on the state of circumstances at the time 
of the settlement taking effect, thUt is, in the 
present case, at the time of the testator’s death. 
— p. 175. 

Burdin’s Will, In re (1859) 28 L. J. Ch. 840 ; 
5 Jur. (N.S.) 1378 ; 2 L. T. 770 .— l.jj. 
(a firming 7 W. E. 711.— KINDERSLEY, 
v.-c.), no longer applicable. 

Shepheard’s Settled Estates, In re. See supra . 

Burdin’s Will, In re, distinguished. 

Horn’s Settled Estates, In re (1S74) 29 L. T. 
830 . — malins, v.-c. „ 

Taylor v. Poncia (1884) 53 L. J. Ch. 409 ; 
25 Ch. D. 64(5 ; 50 L. T. 20 ; 32 W.E. 335. 
— pearson, j., referred to. 

Harding's Settled Estate, In re (1890) 60 L. J. 
Ch. 277: [1891] 1 Ch. 60; 63 L.*T. 593; 39 
W. E. 118 .— north, J* 

Cholmeley v. Paxton (1825) 3 Bing. 207; U 
Moore 17; 4 L. J. (o.s.) C. P. 41; 28 
E. It. 619. — C.P. ; affirmed now. Cockerell 
v. Cholmeley (1S30) 10 B. &; O. 564 ; 5 
M. & It. 509 ; 8 L. J. (O.S.) K. B. 197.— 
ex. CH. ; S. C., Cockerell v. Cholmeley 
(1832) 1 Cl. &. F. 60 ; 8 Bligh (N.S.) 120.— 
H.L. (E.) ; affirming (1827) 3 Euss. 565. — 
eldon, L.C. ; and sec (1830) 1 Euss. & M. 
418; Tamlyn 435; 36 It. E. 10.— M.R., 
distinguished and not applied. 

Doe d. Blewilt v. Phillips (1841) 10 L. J. Q. B. 
68 ; 1 Q. B. 84 ; 4 P. & D. 562.— Q.B. 

Cockerell v. Cholmeley (1832) 1 Cl. <fc F. GO. 
— H.L. (e.) (supra), distinguished . 

Doe d. Strickland v. Woodward (1847) 17 L, J. 
Ex’. 1 ; 1 Ex. 273.— EX. 

Cholmeley v. Paxton (supra), Cockerell v. 
Cholmeley, applied. 

Buckley v. Howell (1861) 30 L. J. Ch. 524 ; 
29 Beav. 546 .— romilly, m.r. And see post, 
col. 3081 and^ol. 3089. 
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Cockerell v. Cholmeley (supra), discussed 
and distinguished . 

Rutland’s (Duke) Settled Estates, In re, Rut- 
land^ Duke) i\ Bristol (Marquis) (1900) 09 L. J. 
Oh. 60S ; [1900] 2 Oh. 206. 

BYRNE, j. — In Cockerell v. Cholmeley there 
was a pow&* given to trustees to sell an estate 
with the consent of the tenant for life. The 
power was to sell any part either together or in 
parcels, and it was held that the trustees could 
not sell the estate exclusive of the timber grow- 
ing upon it, leaving to the tenant for life power 
to sell the wood and underwood at separate 
prices. It was held that the power was not 
well executed, but that has no relation to the 
present case. I w»ay mention that to decide 
otherwise would lead to a most extraordinary 
result, and one that never could have been 
thought of by the framer of this settlement. — 
p. 605. 

Edwards’ Settlement, In re (1897) 66 L. J. 
Oh. 65S ; [1897] 2 Oh. 412 ; 76 L. T. 774. 
— STIRLING-, J., referred to. 

Tren chard, In re, Ward v. Trenchard (1900) 
16 Times L. R. 525.— BYRNE, J. 

Jones, In re (1SSB) 52 L. J. Ch. 969 ; 24 Ch. D. 
583 ; 48 L. T. S12. — BACON, v.-C. ; affirmed, 
(1884) 53 L. J. Ch. 807 ; 26 Ch. D. 736 ; 50 L. T. 
466 ; 32 W. R. 735.— C.A. 

Jones, la r e, followed. 

Clitheroc Estate, In re (1885) 54 L. J. Ch. 
401 ; 55 L. J. Ch. 107 ; 28 Ch. D. 387 ; 31 Ch. IX 
135 ; 52 L. T. 294 ; 53 L. T. 733 ; 34 W. R. 169. 
—BACON, V.-C., and C.A. 

Jones, In re, distinguished. 

Strangways, In re, Hickley v. Strangways 
(1886) 56 L. J. Ch. 175 ; 34 Ch. D. 423, 432.— C.A. 
See post. 

Jones, In re, referred to. 

Annesley v. Woodhouse (1897) [1898] 1 Ir. R. 
69, 72. — CHATTERTON, V.-C. 

Jones, In re, applied. 

Llanover s (Baroness) Will, In re, Herbert v. 
Freshfield (1893) 72 L. J. Ch. 406 ; [1903] 2 Ch. 
16, 21 ; 88 L. T. 648 ; 51 W. R. 418.— C.A. 

Clitheroe Estate, In re (1885) 54 L. J. Ch. 
401 ; 28 Ch. D. 378 ; 52 L. T. 294. — BACON, V.-C. ; 
affirmed, (1885) 55 D. J. Ch. 107 ; 31 Ch. I). 135 ; 
53 L. T. 733 ; 34 W. It. 169.— C.A. 

Clitheroe Estate, In re, distinguished. 

Strangways, In re, Hickley v. Strangways 
(1886) 34 Ch. D. 423 ; 50 L. J. Ch. 195 ; 55 L. T. 
714 ; 35 W. It. 83.— C.A. ; affirming CHITTY, J. 

COTTON, L.J. — Jones, In re [supra), was a 
case where the income of the tenant for life 
was, in fact, entirely exhausted by the pre- 
vious charges under the settlement. There it 
was held that you must not look to see what the 
actual amount of the income is, but you must 
look at the settlement ; and, in that case, the 
settlement, although it imposed charges on the 
estate previous to the tenancy for life, did give 
an immediate estate for life to Col. G-rey, whose 
interest was then in possession, and who was 
entitled, subject to the trusts of the term to 
secure the charges, to the income should there be 
any. Clitheroe Estate, In re, was really the 
same thing, and the principle of Sir J. Hannen’s 


judgment is to be found at p. 140 [L. R.]. In my 
opinion it cannot be said here that this is an 
estate or interest in possession, subject only to 
certain trusts for accumulation. It is an estate 
or interest not in possession, but in future, in 
remainder, only to arise and to exist in posses- 
sion when the term of twenty years has expired. 
— p. 432. SIR J. HANNEN and FRY, L.J. con- 
curred . 

Clitheroe Estate, In re, discussed and not 
applied. 

De Hoghton, In re, De Hoghton v. De Hoghton 
(1896) 65 L. J. Ch. 528 ; [1896] 1 Ch. 855, 861 ; 
74 L. T. 297; 44 W. R. 550.— C.A. See 
“ Revenue,” ante, col. 2855. 

Clitheroe Estate, In re, applied. 

Richardson, In re, Richardson v. Richardson 
(1900) 69 L. J, Ch. 804; [1900] 2 Ch. 778.— 
STIRLING, J. 

Strangways, In re. Hickley v. Strangways 
(1886) 56 L. J. Ch. 195 ; 34 Ch. D. 423 ; 
55 L. T. 714 ; 35 W. R. S3.— C.A., dis- 
tinguished. 

Williams v. Jenkins (1893) 62 L. J. Ch. 665 ; 
[1893] 1 Ch. 700 ; 3 R. 298 ; 68 L. T. 251 ; 41 
W. R. 4S9. — KEKEWICI1, J. 

Strangways, In re, not applied. 

De Hoghton, In re, De Hoghton v. De Hoghton 
(1896) 65 L. J. Ch. 528 ; [1896] 1 Ch. 855, 866 ; 
74fL. T. 297; 44 W. R. 500. -C.A. See 
“ Revenue,” ante, col. 2855. 

Strangways, In re, considered. 

Annesley v. Woodhouse (1897) [1898] 1 Ir. R. 
69, 72.— CHATTERTON, V.-C. 

Strangways, In re, distinguished. 

Martyn, In re, Coode t\ Martyn (1900) 69 L. J. 
Ch. 733 ; 83 L. T. 146. 

kekewich, j. — Now such estate as Mr. Martyn 
has is in possession subject to the term. He can,, 
assign or deal with it. /That distinguishes this 
case from Strangways, In re, and other cases 
where the estate for liferwas only to be created 
under an executory trust at the end of the term ; 
and it was held that the person entitled, not 
having any estate or interest irC possession until 
the determination of the term, had not, during 
its continuance, the powers of a tenant for life. 
The term there had to run out entirely before 
the interest of the tenant for life could arise at 
all.— p. 735. 

Atkinson, In re, Atkinson v. Brnce (1885) 55 
L. J. Oh. 49 ; 30 Ch. D. 605 ; 53 L. T. 258 ; 33 
W. R. 899. — PEARSON, J. ; affirmed, (1886) 55 
L. J. Ch. 49 ; 31 Ch. D. 577 ; 54 L. T. 403 ; 34 
W. R. 445.— C.A. 

* 

Atkinson, In re, principle applied. 

Hprne’s Settled Estate, In rc (1888) 57 L. J. 
Ch. 790 ; 39 Ch. D. 84, £9 ; 59 L. T. 580 ; 37 
W. R. 69.— NORTH, J. ; affirmed, C.A. COTTON, 
FRY and LOPES, L.JJ. 
c 

Atkinson, In re, referred to. 

Annesley v. Woodhouse (1897) [1898] 1 Ir. R. 
69, 72.— CHATTERTON, vrc. ; Finance Act, 1894, 
and Studdert, In re (1899) [1900] 2 Ir. R. 281, 
292. — Q.B.D. (affirmed nom. Inlnnd Revenue 
Commons v. Priestley (1901) 7 <T L. J. P. C. 41 ; 
[1901] A. C. 208 ; 84 L. T. 700 ; 49 W. R. 657. 
— H.L. (IR.) ). 
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Vine y. Raleigh (1895) 65 L. J. Oh. 108 ; 
[189G] 1 Ch. 37 ; 73 L. T. 655 ; 44 W. R. 
169.— CHITTY, j., applied . 

Meade’s Settled Estates, In re (1896) [1897] 

1 Ir. R. 121, 123 . — pouter, M.R. ; Rennet, In re, 
Bonnet v. Bonnet (1903) 72 L. J. Ch. 524 ; [1903] 

2 Ch. 136, 142 ; 88 L. T. 683 . — kekewich, j. 

Wheelwright v. Walker (1883) 52 L. J. Ch. 
274 ; 23 Ch. JD. 752 ; 48 L. T. 70 ; 81 
W. R. 363 . — Pearson, J., ace S. C. nom. 
Walker’s Trusts, In re (1883) 48 L. T. 
632 ; 31 W. R. 716. — KAY, J., discussed. 

Mogridge v. Clapp [ 1892] 3 Ch. 382 : 61 L. J.Ch. 
534 ; 67 L. T. 100 ; 40 W. R. 663.— C.A. 

lindley, l.j. — B ut then it is said that under 
sects. 38, 45 and 53 [Settled Land Act, 1882], 
Hoskins was guilty of a breach of trust in not 
obtaining the appointment of new trustees, and 
in not giving notice to them, and that this breach 
of trust affects the plaintiff’s title. Now, 1 
think that Hoskins ought to have followed the 
directions contained in those sections, and might, 
perhaps, have been restrained by the remainder- 
man from granting a lease until he had done so, 
as in Wheelwright v. Walker. That, however, 
was a case of a sale, and the purchaser did not 
propose to pay the money into court. I also 
think that the omission to take these steps might 
prevent the tenant for life from obtaining 
specific performance against an unwilling lessee. 
But, assuming all this, the omission to take these 
steps does not, in my opinion, invalidate She 
title of a lessee who has acted in good faith. 
Sect. 45, sub-sect. 3, in my opinion, clearly pro- 
tects him and his title. — p. 395. bowen, l.j. 
concurred. 

KAY, L.J. —I cannot find that the Act makes 
the existence of such trustees a condition of the 
power of the tenant for life to grant the lease. 
There is an express provision that the lessee need 
not inquire whether notice has been given to 
them. Lf he knew there were no trustees, or 
•that notice had not been given, probably he 
would be justified in refusing to complete, and 
the Court would not compel him to do so. and 
would even restrain tlie tenant for life from 
making a sale or lease under such circum- 
stances : WheeluN'iyh t v. Walker. — p. 399. 

Wheelwright v. Walker, referred to. 

Fisher v. Grazebroolc’s Contract, In re (1898) 
67 L. J. Oh. 613; [1S98] 2 Ch. 660; 79 L. T. 
268 ; 47 W. R. 58— ROMER, j. 

Collinge’s Settled Estates, In re (1887) 57 
L. J. Ch. 219; 36 Ch. D. 516; 57 L. T. 
221 ; 36 W. R. 264. — NORTH, J., not 
applied. 

Williams r. Jenkins (1894) 13 R, 92. — keke- 
WICll, J. 

Collinge’s Settled Estates, In re, overruled. 

Cooper r. Belsey (1899) 68 L. J. Ch. 258 ; 
[1899 J i Ch. 639 ; 80 L. T. 69 ; 47 W. R. 443.— 
c.A. ; affirming romer, j. 

lindley, m.r. — I t is quite obvious that a slip, 
such as we are all liable to make, was made in 
Collin geis Mettled Estates, In re , and rhat North, 
J. overlooked the definition of land ” in sect. 2, 
sub-sect. 10 [tettled Land Act, 1882]. — p. 259. 
rigby and v. williams, l.jj. concurred. 

Thomas ’•.Williams (1S83) 52 L. J. Ch. 603; 
24 Ch. IT558 ; 49 L. T. Ill ; 31 W. R. 
943. — BACON, V.-C., discussed. 

Llcwcllin, In re, Llewellin c. Williams (1887) 


57 L. J. Ch. 316 ; 37 Ch. D. 317, 327 ; 58 L. T. 
152 ; 36 W. R. 347 . — Stirling, j. 

Cardigan v. Curzon-Howe (1885) 55 L. J. 
Ch. 71 ; 30 Ch. D. 531 ; 53 L. T. 704 ; 33 
W. R. 836 . — chitty, j., referral to. 

Sebright’s Settled Estates, Jn re (1886) 56 
L. J. Ch. 169 ; 33 Ch. D. 429, 439 ; 55 L. T. 
570 ; 35 W. R. 49. —NORTH, J. ; affirmed, C.A. 

Cardigan v. Curzon-Howe, discussed. 

Hampden v. Buckinghamshire (Earl) (1893) 
62 L. J. Ch. 643 ; [1893] 2 Ch. 531, 543 ; 2 R. 
419 ; 68 L. T. 695 ; 41 W. R. 516.— C.A. 

LINDLEY, L.J. — It was decided in Cardigan v. 
Curzon-Howe that a tenant fo? life could sell, not- 
withstanding a decree for the execution of the 
trusts of th^ settlement ; and this goes far to 
show that a suspended order for sale ought not 
to deprive the tenant for life of the power to 
mortgage conferred upon him by the statute 
[Settled Land Act, 1890, s. 11]. — p. 64S. BOWEN 
and lopes, L.JJ. concurred. 

Hampden v. Buckinghamshire (Earl), 

referred to. 

Monson’s (Lord) Settled Estates, In re (1898) 
67 L. J. Ch. 176; [1898] 1 Ch/ , 427, 432; 78 
L. T. 225 ; 46 W. R. 330.— ROMER, J. 

Hampden v. Buckinghamshire ^(Earl), dis- 
cussed and applied. 

Richardson, In re, Richardson v. Richardson 
(1900) GO L. J. Ch. 804 ; [1900] 2 Ch. 778, 
790. 

Stirling, J. — Then another case in which, as 
far as I know, the Court has gone the furthest in 
controlling the discretion of the tenant for life 
is that of Hampden v. Buckinghamshire (Earl). 
There there had been an order made for the sale 
of settled land which was heavily incumbered, 
but its operation was postponed for a time to 
give an opportunity of paying off the incum- 
brances. . . . Therefore the law as there laid 
down is that the tenant for life, acting bond Jide, 
ought not to be interfered with unless the Court 
can see that, in spite of his honesty, he is acting 
unjustly towards those whose interests he is 
bound to protect. — p. 811. 

Pares’ Settled Estate, In re, (1S97) not 
reported . — kekewich, j., followed. 

Clifford, In re, Scott v. Clifford (1901) 71 
L. J. Ch. 10 ; [1902] 1 Ch. 87, 91 ; 85 L. T. 410 ; 
50 W. R. 58.— BUCKLEY, J. 

Beaumont’s Settled Estates, In re (1888) 58 
L. T. 916.— CHITTY, J., rule in not 
applied. 

Radnor’s (Earl) Will Trusts, In re (1890) 45 
Ch. D. 402 ; 63 L. T. 191.— CHITTY, J. ; affirmed, 
59 L. J. Ch. 782 ; 45 Ch. D. 417.— C.A. 

Radnor’s (Earl) Will Trusts, In re, dis- 
tinguished. 

Ailesbury’s (Marquis) Settled Estates, In re 
(1891) 61 L. J: Ch. 116 ; [1892] 1 Ch. 506 ; 65 
L. T. 830 ; 40 YV. R. 243.— C.A. 

Radnor’s (Earl) Will .Trusts, In re, re- 
ferred to. 

Mogridge r. Clapp [1892] 3 Ch. 382 ; 61 L. J. 
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Ch. 584; 67 L. T. 100; 40 W. R. 6G3.— 
kekewiCH, J. ; affirmed, c.A. 

K^kewich, j. — It is not necessary for me 
now to define the duties of a tenant for life when 
he is admitted to be in the position of a trustee. 
The matter was considered at some length by 
Chi tty, J.,'and Ijty the O.A. in It (Minor's (Earli) 
Will Trusts, In re; but I find nothing there, or 
elsewhere, to show that the tenant for life is 
bound, as regards the purchaser, to have 
trustees, to whom he can give notice. — p. 389. 

Radnor’s (Earl) Will Trusts, In re (supra, 
col. 3084), referred to. 

Hampden v. Buckinghamshire (Earl) (1892-3) 
62 L; J. Oh. 643; "[1893] 2 Ch. 531 ; 2 R. 419; 
68 L. T. 695 ; 41 W. R. 516.— KEKEWICH, J. 
(varied. c.A. ‘ lindley, bowen c and lopes, 
l.jj.) ; Featherstonhaugh’s Estate, In re (1S98) 
14 Times L. R. 167. — north, j. ; Hope’s Settled 
Estates, In re, Hope, In re, He Cetto v . Hope 
[1899] 2 Ch. 679, 685 ; 6S L. J. Ch. 625 ; 81 L. T. 
141 ; 47 W. R. 641. — byrne, j. (affirmed, C.A.). 

Ailesbury’s (Marquis) Settled Estates, In re, 
65 L. T. 409. — STIRLING-, J. ; reversed, (1S91) 61 
L. J. Ch. 116 ; [1892] 1 Ch. 50G ; 65 L. T. S30 ; 
40 W. R. 243.-T-C.A. LINDLEY, Bowen and PRY, 
L.JJ. ; latter decision affirmed nom . Bruce v. 
Ailesbury (Marquis) (1892) 62 L. J. Ch. 95 ; 
[1892] A.C. 356; 1 E. 37; 67 L. T. 490 ; 41 
W. R. 318 ; *57 J. P. 164.— H.L. (E.). 

Ailesbury’s (Marquis) Settled Estates, In re, 

considered . 

Mogridge v. Clapp [1892] 3 Ch. 3S2 ; 61 L. J. 
Ch. 534 ; 67 L. T. 100 ; 40 W. R. 663.— C.A. 

LINDLEY, L.J.— Even if the plaintiff had 
known that there were no trustees, it would not 
follow that his title would be bad. Of course, if 
the plaintiff had, by conniving at a breach of 
trust, done the remainderman an injury, he 
would personally be liable to him for it ; but 
even tlien a purchaser from him would, I think, he 
safe. The observations of this Court on sect. 53 
in Ailesbury' s (Marquis') Settled Estates , In re, go 
far to show that the title would be good even if 
there were ^no trustees, and the purchaser or 
lessee knew, in fact, that such was the case. — 
p. 395. 

Ailesbury’s (Marquis) Settled Estates, In 

re, observations applied. 

Sutherland (Dowager Duchess) v. Sutherland 
(Duke) (1S93) 62 L. J. Ch. 946 ; [1893] 3 Ch. 169 ; 
3 R. 650 ; 69 L. T. 186 ; 42 W. R. 13.— HOMER, J. 

Ailesbury’s (Marquis) Settled Estates, In re, 

referred to. 

Chandler r. Bradley (1896) 66 L. J. Ch. 214 ; 
[1897] 1 Ch. 315, 323 ; 75 L. T. 581 ; 45 W. R. 
296.— STIRLING, J. 

Hope’s Settlement, In re (1893) 9 Times 
L. R. 506 ; [1899] 2 Ch. 691, n.— CHITTY, 
J., approved. 

Ailesbury’s (Marquis) Settled Estates, In re, 

observations explained. + 

Hope’s Settled Estates, In re, He Cetto r. Hope 
(1899) 68 L. J. Ch. 625 ; [1899] 2 Ch. 679, 689 ; 
81 L. T. 141 ; 47 W. R. 641.— C.A. ; affirming 
BYRNE, J. 

LINDLEY, m.r. — I think that Chitty, J. was 
quite right when he said in Hope's Settlement , In 


■re, that when a tenant for life applies under 
sect. 37 of the Act of 1882 for leave to sell heir- 
looms, there must be some reason to induce the 
Court to give its sanction, and the fact of the 
tenant for life having got himself into difficulties 
was not a circumstance which ought to have 
weight in deciding in favour of a sale. The 
observations that I made in Ailesbury' s {Marquis) 
Settled Estates , In re, to which counsel have 
referred, as to the tenant for life being master of 
the situation, are, in my opinion, quite right. 
I was then addressing myself to a case under 
sect. 3 of the Act of 1882, and the tenant for 
life there was master of the situation in the 
sense that he could have ruined the estate by 
selling the whole of it, except the mansion house. 

: But that is not this case. I was not addressing 
myself in the least to the question on vThom the 
burden of proof is. I think that Chitty, J. was 
right when he said in Hope's Settlement, In re, 
that a person who comes to the Court under the. 
Settled Land Acts must make out a case for a 
sale. I am not prepared to go the length of 
saying that the Court should sanction a sale 
merely because the tenant for life wants it, and 
in the present case I cannot see any reason for 
the sale of this diamond, except that this 
extravagant young tenant for life wishes it sold. 
— p. 628. romer, L.J. concurred. 

Sebright’* Settled Estate*, In re (1886) 56 

r L. J. Ch. 169 ; 33 Ch. H. 429, 440 ; 55 
L. T. 570 ; 35 W. R. 49. — C.A. COTTON, 
LINDLEY and lopes, L.JJ.; affirming 
north, J., dictum considered. 

Cardigan Curzon-Howe (1888) 58 L. J. Ch. 
177 ; 40 Ch. H. 338 ; 60 L. T. 252 ; 37 W.R. 247. 
—CHITTY, J. ; and (1889) 41 Ch. H. 375 ; 58 
L. J. Ch. 436 ; 60 L. T. 723 ; 37 W. R. 247, 521. 
—C.A. HALSBURY, L.C., COTTON and LINDLEY, 
L.JJ. 

halsbury, L.C. — I cannot understand the^ 
remarks of the learned judge as to the tenant - 
for life selling the reversion. — p. 376. 

And sec Connolly v. Heating [1903] 1 Ir. R. 
353.— PORTER, M.R. 

Bruce v. Ailesbury ^Ma^quis) (1892) 62 
L. J. Ch. 95 ; [1892] A. C. 356 ; 1 R. 37; 
67 L. T. 490 ; 41 W. R. 318 ; 57 J. P. 164. 
— H.L. (e.), explained. 

Ailesbury (Marquis) and lveagli (Lord), In re 
(1893) 62 L. J. Ch. 713 ; [1893] 2 Ch. 345 ; 3 R. 
440 ; 69 L. T. 101 ; 41 W. II. 644. 

Stirling, J. — It has been established by the 
decision of the House of Lords in this very case, 
— see Bruce v. Ailesbury (Marquis) — that the 
Settled Laud Act of 1882 is founded on a broader 
policy and has a wider scope than the Settled 
Estates Acts, in the former Act it is said the 
well-being of settled land is the paramount 
object, in the latter the interests only of the 
persons interested under the settlement. — p. 717. 

Bruce v. Ailesbury (Marquis), referred to. 

Mundy and Roper’s Contract, In re (1898) 68 
L. J. Ch. 1 35 ; [1899] 1 Ch. 275, 288 : 79 L. T. 583 ; 
47 W. R. 22C. — C.A. I^NDLEYr M.R., CHITTY 
and v.williams, l.jj. ; Bath and Wells (Bishop), 
In re [1899] 2 Ch. 138, 146 ; 68 L. J. Ch. 524 ; 
81 L. T. 69.— NORTH, J. ; Att,-Gr$n. v. Owen ; 
Att.-Gen. v. Coulson (1899) 68 L. J. Q. B. 779 ; 
[1899] 2 Q. B. 253, 263 ; 81 L. T. 121 ; 63 J. P. 
611.— GRANTHAM and KENNEDY, JJ. 
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Bruce v. Ailesbury (Marquis), considered. 

Richardson, In re, Richardson r. Richardson 
(1900) 69 L. J. Ch. 804 ; [1900] 2 Oh. 778, 793.— 
STIRLING, J. 

Bruce v. Ailesbury (Marquis), applied. 

Aldam’s Settled Estate, In re (1902) 71 L. J. Ch. 
552; [1902] 2 Ch. 46, 56; 86 L. T. 510; 50 
W. R. 500.— c.A. 

COLLINS, m.r. — However this may be, I think 
the provisions of the Settled Estates Act have 
very little bearing on the construction of the 
Settled Land Acts, which, as was explained in 
Bruce v. Ailesbury (Marquis), rest on a very 
different principle. — p. 556. 

cozens-hardy, L.J. — This appeal raises ques- 
tions of great importance as to the power of a 
tenant dfor life under the Settled Land Act to 
grant a mining lease. In considering the case, I 
think I am entitled, and indeed bound, to have 
regard to the policy of the Act as explained by the 
House of Lords in Bruce v. Ailesbury (Marquis), 
and not to narrow or cut down the language used 
in the Act so as to make it conform to decisions 
given prior to the Act upon powers of leasing 
conferred by other instruments. — p. 559. 

Bruce v. Ailesbury (Marquis), applied. 

Calvcrlcy’s Settled Estates, In re (1903) 73 
L. J. Ch. 25 ; [1904] 1 Ch. 150; 89 L. T. 500.— 
EAR-WELL, J. 

Rivett-Carnac’s Will, In re (1SS5) 54 L* J. 
Cli. 1074 ; 30 Ch. D. 136 ; 53 L. T. 81 ; 
33 W. R. 837.— ciiITTY, J., considered. 

Aylesford’s (Earl) Settled Estates, In re (1SS6) 
55 L. J. Ch. 523 ; 32 Ch. D. 162 ; 54 L. T. 414 ; 
34 W. R. 410. 

BACON, v.-c. — [As to the term “land ’’includ- 
ing as an incorporeal hereditament a dignity or 
title of honour.] 

Rivett-Carnac’s Will, In re, referred to. 

Hill (Viscount) r. Hill (Dowager Viscountess) 
-(1897) 66 L. J. Q. B. 329; [1897] 1 Q. B. 483, 
489 ; 76 L. T. 103 ; 45 W. R. 371.— C.A. 

chitty, L.J. — Subject to the rule against 
perpetuities, chattels may be settled to follow 
the devolution of a dignity as in IUvett- 
Carnac . , In re . — £. 333. 

Rivett-Carnac’s Will, In re 3 referred to. 

Cowley r . Cowley (1900) 69 L. J. P. 121 ; 
[1900] P. 305, 310 ; S3 L. T. 218 ; 49 W. R. 19 ; 
16 T. L. R. 563. — C.A. (affirmed, H.L. (E.), ante, 
col. 1203). 

3. Leases. 

Chawner’s Settled Estates, In re (1892) 61 
L. J. Ch. 331 ; [1892] 2 Ch. 192 ; 66 L. T. 
745 ; 40 W. R. 538. — CHITTY, J., referred to. 

Handman and Wilcox’s Contract, Jn re (1902) 
71 L. J. Ch. 263, 265 ; [li»&8] 1 Ch. 599 ; 86 L. T. 
246.— C.A. 

Hazle’s Settled Estates, In re (1884) 53 L.J. 
Ch. 574 ; 26 (’ll. JD. 428 ; 50 L. T. 530 ; 32 W. R. 
701.— PEARSON, J. ; a /tinned, (1885) 54 L. J. Ch. 
628 ; 29 Ch. D. 78 ; 52 L. T. 947 ; 33-W. It. 759. 
— C.A. 

Hazle’s Settled Estates, In re. not applied. 

Clitheroe Estate, In re (1885) 54 L. J. Ch. 
401 ; 28 Ch. D. 378, 388.— BACON, V.-C. ; 
affirmed., q.kT Syi- supra, col. 3081. 

Hazle’s Settled Estates, In re, observations 
applied. 

Atkinson, In re, Atkinson r. Bruce (1885) 55 

O.C. 


| L. J. Ch. 49 ; 30 Ch. I). 605, 612 ; 53 L. T. 25S ; 
33 W. R. 899. — Pearson, J. ; affirm ed 4 C.A. 

I (supra, col. 3082). 

Mogridge v. Clapp (1892) 61 L. J. Ch. 534 ; 
[1S92] 3 Ch. 382 ; 67 L. T. 100 ; 40 W.R. 
663.— C.A. ; affirming- kekewich, J., 
observations not applied. 

Chandler v. Bradley (1896) 66 L. J. Ch. 214 ; 
[1897J 1 Ch. 315 ; 75 L. T.,581 ; 45 W. R. 296.— 
STIRLING, J. 

Mogridge v. Clapp, discussed . 

Fisher and Grazebroolc’s Contract, In re (189S) 
67 L. J. Ch. 618 ; [189S] 2 Ch. 660. 

romer, J. — Beet. 22 [Settled Land Act, 1882] 
presupposes the existence of trustees. This was 
ported out by Kay, J., as he then was, in Ilatten 
v. Bussell (57 L. J. Ch. 425 ; 38 Ch. D. 334, see 
post, col. 3096). where he said that “ that option 
cannot properly be exercised, and cannot really 
be exercised at all, if there are no trustees.” 
The same point arose in Mogridge v. Clapp, and 
there Kay, L.J. , said that “by sect. 22 capital 
moneys arising under the Act must be paid to 
the trustees, or into Court, at the option of the 
tenant for life. But lie can only have such 
option, primd facie, when there are trustees, so 
that the purchaser could hardly pay his purchase 
money without ascertaining that there were 
trustees to whom it might be paid.” I agree 
that in this case if the purchaser .yvere to pay 
the money into Court in ignorance of the fact 
that there are no trustees, he would get a good 
title. But he has notice that there are no 
trustees, and refuses to complete on that ground. 
Such a title ought not, in my opinion, to be 
forced upon him. As regards the observation of 
Lindley, L.J., in Mogridge v. Clapp, that “even 
if the plaintiff had known that there were no 
trustees, it would not follow that his title would 
be bad,” it must be borne in mind that he was 
there dealing with the case of a sale. — p. 613. 

Mogridge v. Clapp, distinguished. 

Handman and Wilcox’s Contract, In re (1902) 
71 L. J. Ch. 263 ; [1902] 1 Ch. 599 ; 86 L. T. 
246.— C.A. V. WILLIAMS, STIRLING and COZENS- 
HARDY, L.JJ. 

v. williams, L.J.— The title "is doubtful 
because there are really material facts which are 
themselves in doubt — not merely facts which, 
theoretically speaking, might be put in issue, as 
was the case in Mogridge v. Clapp , and as was 
pointed out by Lindley, M.R., there. — p. 266. 

Chandler v. Bradley (1896) 66 L. J. Ch. 214 ; 
1897] 1 Ch. 315 ; 75 L. T. 581 ; 45 W.R. 
96.— STIRLING, J., explained. 

PTandman and Wilcox's Contract, In re [1902] 

1 Cli. 599, 603. — C.A. (supra). 

Nugent v. Cuthbert (1822) Sugden on Real 
Property, p. 475, distinguished. 

Davies r. Davies (1888) 38 Ch. D. 499 ; 57 
L. J. Ch. 1093 ; 58 L. T. 514 ; 36 W. It. 399. 

KEKEWICH, J. — At first I was very much 
puzzled by it [Mu gent v. Cuthbert'}, because 
there the master words were : “so that none 
of 4he said leases were made dispunishable of 
waste by any express woids.” I do not. think 
that “any express words add” anything to the 
power there, and I think that the exception as 
to repair was “ casualties of fire and war 
excepted.” On looking through the arguments 
again, I find #iat there is an exception as regards 
fire, and although strangely enough I seenoihing 

98 
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about war, I think it may be explained by a 
sentence in the respondent’s argument, at p. -179, 
when* ir, is said : “ Besides, the exception was of 
that which did not amount to waste, for the 
word ‘casualty’ must be construed casualty 
without defou.lt of the tenant.” I think the 
H. L. must have £ome to the conclusion that 
what was excepted was not waste. I do not 
think that that governs this case ; but. if it did, 
it would not cover^ the words “ damage by 
tempest.” I should still hold that the exception 
of fair wear and tear was obnoxious to the 
statute giving the power, and therefore that the 
lease is bad on that ground. — p. 505. 

Newcastle’s (Ihike) Estates, In re (1883) 
52 L. J. Ch. 045 : 24 Ch. D. 129 ; 48 L. T. 
779 ; 31 W. R. 782, explained. 

Constable r. Constable (1886) 32" Oh. D. 233 ; 
55 L. J. Ch. 491 : 54 L. T. 60S ; 34 W. P,. 470. 

Pearson, J. — But then there is sect. 56 
[Settled Land Act, 1882], which I admit is to 
my mind a section very difficult to construe, but 
upon which I nevertheless was called upon to 
put a construction in a former case which came 
before me — a case from which there has been no 
appeal, and which therefore I am at liberty to 
consider for tke present purpose as not being- 
contested ; and in construing that section in 
Heweastles (Duke) Estates, In re . , I came to the 
conclusion that the meaning of the latter part of 
sub-sect. 2 was this, that in all cases now where 
under a settlement the trustees have an absolute 
power of sale, they cannot exercise that power 
of sale without the consent of the tenant for 
life. — p. 237. 

Buckley v. Howell (1861) 30 L. J. Ch. 524 ; 
29 Beav. 546. — ROMILLY, m.r. ; and 
Dayrell v. Hoare (1840) 9 L. J. Q. B. 299 ; 
12 A. & E. 356; 4 P. & D. 114.— Q.B., 
principle applied. 

Nevill and Newell’s Contract, In re (1899) 69 
L. J. Ch. 94 ; [1900] 1 Ch. 90, 93 ; 81 L. T. 581 ; 
48 W. R. 181.— KEKJEWICH, J. 

Dayrell v. Hoare, referred to. 

Browne *. Peto (1899) 69 L. J. Q. B. 141 ; 
[1900] 1 Q.«B. 346, 354. — BIG-HAM, J. ; affirmed, 
C.A. (post, col. 3090). 

Dayrell v. Hoare, approved . 

Buckley v. Howell, distinguished. 

Nevill and Newell’s Contract, In re (sux?ra), 
overruled. 

Gladstone, In re, Gladstone v. Gladstone (1900) 
69 L. J. Ch. 455 ; [1900] 2 Ch. 101, 104 ; 82 
L. T. 515 ; 48 W. R. 531.— C.A. ; reversing 
OOZENS-HARDY, J. 

lind ley, m.r. — T he Settled Land Act was 
passed to get rid of the old authorities, which 
curtailed the powers of a tenant for life, and to 
enable him to do what lie could not cito before ; 
and I do not think any cases decided before the 
Act have any bearing as regards the present 
case. ... It is plain, to my mind, that that 
decision [. Dayrell v, Hoare j was right either 
under the old law or the new law. It decides 
that a power to let land does not give a powefr in 
a lease of part to impose a burden on the rest of 
it. That was the decision of that case, and the 
language of Littledale, J. does not apply to a 
case of this kind at all. I think that case was 
misunderstood by the learned judge who decided 
He r/Ul and KeioelVs Contract , In re. As to 


Buckley v. Howell , that was a decision which 
applied to a sale and not to a lease, and, more- 
over, it was one which the legislature thought 
ought to be got rid of. and an Act of Parliament 
— the Confirmation of Sales Act, 1862 [25 & 26 
Viet. c. 108] — was passed for the purpose. — p. 457. 

rigby, ,l.j. to the same effect, collins, l.j. 
concurred. 

Dayrell v. Hoare and Buckley v. Howell, 

referred to. 

Gladstone, In re, Gladstone v. Gladstone, 

applied. 

Rutland’s (Duke) Settled Estates, In re, Rut- 
land (Duke) v. Bristol (Marquis) (1 900) 69 L. J. 
Ch. 693 ; [1900] 2 Ch. 206, 208. 

byrne, J. — With reference to the cases of 
Dayrell v. Hoare and Buckley v. Howell, those 
have been dealt with by the iat.e M. R. (Sir N. 
Lindley) in Gladstone , In re , and I need add 
nothing more in reference to them. . . . When a 
tenant for life comes into possession, and he finds 
mining leases existing over a portion of the 
estate, is it*, to be said that he is not to be entitled 
to grant building leases if persons ai-e willing to 
take building leases of the land under which 
those mines are.? The case in my opinion is 
quite clear, and if any authority were wanted on 
the point, Gladstone , n re, affords such an 
authority. — p. 695. 

«. Dayrell v. Hoare and Gladstone, In re, 
Gladstone v. Gladstone, distinguished. 

Browne v. Peto (1899) 69 L. J. Q. B. 141 ; 
[1900] 1 Q. B. 346.— BIGHAM, J., affirmed, 

Browne v. Peto (1900) 69 L. J. Q. B. 869 ; 
[1900] 2 Q. B. 653 ; S3 L. T. 303 ; 49 W. R.324. 
—C.A. 

A. L. smith, L.J. — Dayrell v. Hoare is no 
authority as to the true construction of sect. 18 
of the [Conveyancing] Act of 18S1, and the 
learned judges who decided that case and Sir N. 
Lindley in Gladstone, In re, were not dealing^ 
with what was the meaning of an express power 
to grant occupation leases of both corporeal and 
incorporeal hereditaments, which I have to deal 
with in this case. — p. 873. 

v. WILLIAMS, L.J. to the same effect. HALS- 
bury, L.C. concurred. ** ■ # 

Gladstone, In re, Gladstone v. Gladstone, 

referred to. 

Aldam’s Settled Estate, In re (1902) 71 L. J. Ch. 
552; [1902] 2 Ch. 46, 58; 86 L. T. 510; 50 
W. R. 500.— C.A. COLLINS, M.R., STIRLING and 
COZENS-HARDY, l.jj. 

Sutherland (Dowager Duchess) v. Suther- 
land (Duke) (1893) 62 L. J. Ch. 946 ; 
[1893] 8 Ch. 169; 3 R. 650; 69 L. T, 
186 ; 42 W. XL 13. — ROME u, J., not ap- 
plied. 

Browne r. Peto (1899) 69 L. J. Ch. 141; 
[1900] 1 Q. B. 346. — BIGHAM, J. ; affirmed C.A. 
(supra). 

BIGHAM, J. — It must be remembered that 
“land” ^defined in the [Conveyancing] Act — 
see sect. 2, sub-sect. ii. — to include “ tenements 
and hereditaments corporeal and incorporeal,” 
and that it is any part of land so described that 
the mortgagor has power to lease. On this part 
of the case I was referred Ip. tire judgment of 
llomer, J., in Sutherland (Dowager Duchess) v. 
Sutherland (Dale). The case does not, how- 
ever, appear to me to be of any importance in 



3091 


SETTLED LAND. 


3092 


this connection. It was decided with reference 
to the supposed exercise of powers under the 
Settled Land Acts, 1SS2 and 1890, the provisions 
of which are quite different from those in the 
Act which I am now considering. — p. 144. 

Sutherland (Dowager Duchess) v. Suther- 
land (Duke), ref err fid to. 

Handman and Wilcox’s Contract, In re [1902] 
1 CLi. 599 ; 71 L. J. Ch. 203, 264 ; 86 L. T. 246. 
— C.A. V. WILLIAMS, STIRLING and COZENS- 
HAEDY, L.JJ. 

Morris v. Rhydydefed Colliery Co. (1858) 28 
L. J. Ex. 119 ; 3 H. & N. 885. — EX. CH., 
referred to. 

Revel ey’s Settled Estates, In re (1863) 32 
L. J. C to. 812; 8 L. T. 450; 11 W. R. 744.— 
KIND ERSLE Y, Y.-C. 

Ridge, In re, Hellard v. Moody (1885) 55 
L. J. Ch. 265 ; 31 Ch. D. 504 ; 54 L. T. 
549 ; 34 W. R. 159.— C.A. HALSBURY, 
L.C., LINDLEY and fry, L.JJ. ; varying 
BACON, v.-c., referred to. 

Chaytor’s Settlement, In re (1900) 69 L. J. Ch. 
837, 840 ; [1900] 2 Ch. 804, S09 ; 49 W. R. 125. 
—STIRLING, J. 

Lonsdale (Earl) v. Lowther (1900) 69 L. J. 
Ch. 686 ; [1900] 2 Ch. 687 ; 83 L. T. 312. 
— FARWELL, J., applied. 

Osborne and Bright’s, Lim., In re (1902)^71 
L. J. Ch. 285, 287 ; [1902] 1 Cli. 335, 340 ; S6 
L. T. 178 ; 50 W. R. 468.— KEKEWICH, J. 


decisions in Drake v. Trefusis (L. R. 10 Ch. 
364 ; see post , col. 3108), and NewmarZs Settled 
Estates, In re (43 L. J. Ch. 702 ; L. R. 9 Ch.^81 ; 
see -post, col. 3107), I think the circumstance of 
there being money in Court cannot influence the 

decision. — p. 525. * 

• 

Venour’s Settled Estates, In re, Venour v. 
Sellon, discussed. 

Stanford r. Roberts (18S2) 52 L. J. Ch. 50, 31 ; 
48 L. T. 262. — KAY, J. 

Venour’s Settled Estates, In re, referred to. 
Jesse v. Lloyd (1883) 48 L. T. 656, 659. — 
KAY, J. See now 39 & 40 Yict. c. 30. 

Salisbury (Marquis) and Ecclesiastical 
Coi&missioners, In re (1875) 44 L. J. Ch. 541 ; 
L. R. 20 Eq.*527 ; 23 W. R. 824.— JESSEL, M.R. ; 
reversed , (1876) 45 L. J. Ch. 250 ; 2 Ch. D. 29 ; 
34 L. T. 5 ; 24 W. R. 380.— C.A. JAMES and 
MELL1SH, L.JJ. and BLACKBURN, J. ; BAGGALLAY, 
j.A. dissenting. 


5. Petitions. 


Beav. 351. — 

romilly, M.R., not applied. 

Boughton, In re (1863) 9 L. T. 360 ; 12 W. R. 
34.— ROMILLY, M.R. 


Grey v. Jenkins, referred to: 

Ives, In re, Bailey r. Holmes (1876) 3 Ch. D. 
690 ; 24 W. R. 106S.— jessel, m.r. See post , 
col. 3093. 


4. Dedications. 

Gilbert (or Gibson), In re, (1862) cited 2 
H. & M. 203.— stuart, v.-C., not followed. 
Venour’s Settled Estates, In re, Venour v. 
Sellon (187G) 45 L. J. Ch. 409, 412 ; 2 Ch. D. 
522, 526 ; 24 W. R. 752. — M.R. See post. 

Gilbert, In re, discussed. 

Stanford r. Roberts (1882) 52 L. J. Ch. 50, 51 ; 
48 L. T. 262.— KAY, J. 


Beioley v. Carter (1868) 28 L. J. Ch. 92 ; 19 
L. T. 472 ; 17 W. R. 130. — romilly, m.r. ; re - 
rented, (18691 38 L. J. Ch. 283 ; L. R. 4 Ch. 
230 ; 20 L. T. 381 ; 17 W. R. 310.— selwyn and 

GIFFARD, L.JJ. 

Beioley v. Carter, applied. 

Shepheard’s Settled Estate, In re (1869) 39 
L. J. Ch. 173, 174 ; L. R. 8 Eq. 571, 573; 21 
L. T. 525. — MALINS, V.-C. 


Hurle’s Settled ^Estates, In re (1S64) 2 
H. &; M. 196 ; 5 JST. R. 167 ; 11 Jur. (N.S.) 
78 ; 11 L. T. 592; 13 W. R. 171.— WOOD, 
V.-C., and Chamber’s Settled Estates, In re 
(or Chambers, In re) (1860) 29 L. J. Ch. 
924 ; 28 Beav. 653 ; 6 Jur. (N.S.) 1005 ; 
8 W. R. 646— romilly, M.R., followed. 

Venour’s Settled Estates, In re, Venour v. 
Sellon (1876) 2 Ch. D. 522 : 45 L. J. Ch. 409, 
411 ; 24 W. R. 752. 

JESSEL, JV1.R. — Jilt rids Settled Estates , In re, 
and Chambers, In re, arc clear and distinct 
authorities that the Court •will not- authorise a 
sale of a portion of the estate for raising moneys 
to make roads on building land, or authorise sale 
moneys to be so laid out. It is true that the 
learned judges who decided those eases did not 
consider the argument which has been^iddressed 
to me to-day ; but that argument, if it is worth 
anything, must go to this extent, that the Court 
has the power which it ^was expressly decided in 
those cases not to have. Then it appears . . . 
that in an ^reported case of Gilbert, In re 
(supra), Stuart, \i.-C., directed money which 
happened to be in Court, subject to be laid 
out to the same uses as the building land, 
to be applied in making roads ; but after the 


Beioley v. Carter, referred to. • 

Alexander v. Mills (1S70) 40 L. J. Ch. 73, 75 ; 
L. R. 6 Ch. 124, 132 ; 24 L. T. 206 ; 19 W. R. 
310. — JAMES and HELLISH, L.JJ. 

Beioley v. Carter, approved and applied . 

Bell v. Koltby (1873) 42 L. J. Ch. 266 ; L. R. 
15 Eq. 178, 193 ; 2$ L. T. 9 ; 21 W. R. 321. 

M A. lins, v.-c. — I entirely and most heartily 
concur in the judgment of the L.JJ. Selwyn and 
G-iffard in Beioley v. Carter , where there was a 
doubt whether a sale could take place under the 
Settled Estates Act, because the consent of un- 
born persons could not be obtained. The M.R. 
thought a title could not be made, and the very 
circumstance of his thinking so created a doubt, 
but the L.JJ., having a contrary opinion, would 
not allow that the title was one of doubt, as it 
was the duty of the Court to remove such doubt. 
-p,271. 

Beioley v. Carter and Pott’s Estate, In re 
(1866) 15 W. R. 29 ; L. R. 16 Eq. 631, n. 
— M.R., applied . 

Strutt’s Trusts, In re (1S73) 43 L. J. Oh. 6!) ; 
L. R. 16 Eq. 6J9, 634 ; 21 \V. R. 880.— MALINS, 
v.-c. And see post, col. 3093. 
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Beioley v. Carter and Pott’s Estate, In re 

(supra, col. 3092), not followed . 

Ives, In re, Bailey v. Holmes (post). 

Eyre v. Saunders, Yeo, Ex parte (1859) 28 
L. J$*Ch. 439 ; 5 Jur. (N.S.) 703 ; 7 AY. R. 
366. — wooes, v.-C., commented on. 

Strutt’s Trusts, In re (supra, col. 3092), dis- 
cussed. 

Ives, In re, Baileys . Holmes (1876) 3 Ch. D. 
690 ; S. O. mm. Bailey r. Holmes, 24 AV. E. 1068. 

JESSEL, M.E. — In Eyre v. Saunders , a case 
which, speaking with great respect, I do not 
understand, it was held that the power to give 
receipts put a trustee in the same position as if 
he were a beneficial owner. But the insertion 
of that power shows that he is only a trustee, 
and being so he has not a beneficial interest in 
the property. In Pott's Estate , In re (supra), the 
tenant for life was still living. . . . After these 
cases [Eyre v. Saunders and Grey v. Jenkins, supra , 
col. 3092] had been cited, the late M.E. is re- 
ported to have expressed the opinion that the 
concurrence of the parties beneficially interested 
was not necessary ; but I am informed . . . that 
Lord Eomilly subsequently declined to follow 
his own decision: The case of Strutt's Trusts , 
In re, was a v*ery different one. There the gift 
was to a contingent class, which, as the Y.-C. 
observed, could not be ascertained, and therefore 
falling within Eeioley v. Carter (supra). But 
then the V.-C. proceeded to cite Pott's Estate, 
Inre, and to give other reasons for his judgment, 
with which I cannot agree. — p. 692. 

Bunbury, In re (1865) 11 Jur. (n.s.) 27. — 
L.C., applied. 

Puxley, Ex parte (1S68) Ir. E. 2 Eq. 237. — 
CHATTEETON, V.-C. 

Taylor v. Taylor (1875) 45 L. J. Ch. 373 ; 

1 Ch. D. 426.-— JESSEL, M.E. : affirmed, (1876) 
45 L. J. Ch. 848 ; 3 Ch. D. 145 ; 35 L. T. 450 ; 
25 W. E. 279.— C.A. JAMES and MELL1SH, L.J., 
BAGGALLAY, J.A. 

Taylor v. Taylor, distinguished. 

Puxley, Ex parte (1SG8) Ir. E. 2 Eq. 237, — 
CHATTEETON, v.-C., followed. 

Harris’s Settled Estates, In re (1880) 42 L. T. 
583 j 25 W. E. 721. 

malins, v.-c. [Taylor v. Taylor, distinguished 
on the ground that there the concurrence of all 
parties had not been obtained.] 

Taylor v. Taylor, explained. 

Vine 'V. Raleigh (1883) 24 Ch. D. 238, 242 ; 49 j 
L. T. 440 ; 31 W. E. S55.— chitty, j. 

Hooke’s Estate, In re, AV. JST. (1875) 29. — 
MALIKS, 'V.-C., followed. 

Cundee’s Settled Estates, In re (1877) 37 L.T. 
271. — BACON, V.-C. 

Mewbura’s Settled Estates, In r€*(1874) 22 
W. E. 752.— JESSEL, M.E., principle ap- 
proved and applied. 

Busficld, In re, 'Whaley v. Busfield (1886) 55 
L. J. Ch. 467 ; 32 Ch. D. 123, 132; 54 L. T. 
220 ; .34 W. E. 372.— C. A. COTTON, BOWEN and 
FEY, L.JJ. 

Cleveland’s (Duke) Harte Estate, In re 
(1861) 30 L. J. Ch. 862 ; 1 Dr. & Sm. 481 ; 
7 Jur. (N.S.) 769 : 2 L. T. 78 ; 9 W. E. 883. 
— KINDEHSLEY, v.-c., approved. 

“ Sexton Barns ” Settled Estates, In re (1802) 
6 L. T. 40 ; 10 W. E. 416.— EOMILLY, M.E. 


Caddick’s Settled Estates, In re (1859) 7 
W. R. 334. — stuaet, V.-C., discussed. 
Salisbury (Marquis) and Ecclesiastical Com- 
missioners, In re (1S76) 45 L. J. Ch. 250 ; 2 
Ch. D. 29, 39 ; 34 L. T. 5 ; 24 W. E. 3S0.— c.A. 
JAMES and MELLISIl, L.JJ. and BLACKBURN, J., 
baggallay, J.A. dissenting. 

Woolscombe, In re (1816) 1 Madd. 213 ; 16 
E. E. 207.— v.-c. 

Teynham v. Lennard (1724) 4 Bro. P. C. 
302.— h.l. (e.). 

Myerseough, Ex parte (1819) 1 J.& W. 152. 
— M.E. ; and Whitfield, Ex parte (1742) 2 
Atk. 315. — L.C., discussed. 

Salisbury (Marquis) and Ecclesiastical Com- 
missioners, In re (1876) 45 L. J. Ch. 250 ; 2 
Ch. D. 29, 41 ; 34 L. T. 5 ; 24 W. E. 3$0. — c.A. 
And see Brown’s Will, In re, Brown’s Settle- 
ment, In re (1881) 18 Ch. D. 61, 76 ; 50 L. J. Ch. 
724 ; 44 L. T. 757 ; 30 AY. R. 171.— C.A. 

Longstaffe’s Settled Estates, In re (1S60) 1 
Dr. & Sm. 142 ; 8 AV. E. 491.— kindeesley, 
v.-C., followed. 

Feegan’s Trusts, In re (1874) Ir. E. 8 Eq. 596. 
— CHATTERTON, V.-C. 

ATenner’s Settled Estates, In re (1868) L. E. 
6 Eq. 249; 16 AY. E. 1033.— EOMILLY, 
m.e., dissented from. 

Clough’s Estate, In re (IS 73) 42 L. J. Ch. 393 ; 
L/R. 15 Eq. 281, 284 ; 28 L. T. 261 ; 21 W. E. 
452.— JAMES, L.J., for V.-C. 

Clough’s Estate, In xe, followed. 

Crabtree’s Settled Estates, In re (1875) 44 

L. J. Ch. 261 ; L. E. 10 Ch. 201 ; 32 L. T. 349 ; 
23 W. E. 761.— JAMES and MELLISH, L.JJ. 

Hooper’s Settled Estates, In re (1857) 5 
AY. E. 670.— WOOD, V.-C ..followed. 
Manson’s Settled Estates, in re (1S57) 24 
Beav. 221.— EOMILLY, M.E. 

Manson’s Settled Estates, In re, followed. 

, Foster’s Settled Estates, In re (1857) 26 L. J. 
Ch. 836 ; 24 Beav. 222 ; 5 AY. E. 726.— EOMILLY, 

M. E. And see S. C. 1 De 6. & J. 386 ; 3 Jur. 
(N.S.) 833.— KNIGHT-BEUClE aftd TUENEE, L.JJ. 

Bendyshe, In re (1857) 26 L. J. Ch. 814 ; 3 
Jur. (N.S.) 727 ; 5 AA T . R. 810.— KINDERS- 
ley, v.-c.. dictu-m not followed. 

Lewis’ Settled Estates, In re (1875) 24 AY. K. 
103.— HALL, v.-c. 

Standish’s Settled Estates, In re (1876) 25 
W. R. 8.— HALL, v.-C ..followed. 

Batt’s Settled Estates. In rc (1897) 45 \V. E. 
614. — KEKEWICH, J. 

De Tabley’s (Lord) Settled Estates, In re 
(1863) 8 L. T. 719 ; 11 AY. E. 936.— 
EOMILLY, M.E., followed. 

Halliday’s Settled Estates, In re (1871) 40 
L. J. Ch. 687 ; L. E. 12 Eq. 199 ; 19 W. E. 966. 

— MAL1NS, V.-C. 

Halliday’s Settled Estates, In xe, followed. 
Thorne’s Settled Estates, In £e (1872) 26 L. T, 
682 ; 20 AY. E. 587. — STALINS, V.-C. 

Halliday’s Settled Estates, In xq } followed. 
Tessyman’s Trusts, In re (3*897) 77 L. T. 484. 
— KEKEWICH, J. I dispensing with the examina- 
tion of a married woman ■ whose interest was 
remote and represented by trustees. ]} 
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Broadwood's Settled Estates, In re (1872) 
41 L. J. Ch. 310 ; L. E. 7 Ok. 323 ; 26 
L. T. 850 ; 20 W. E. 458. — .TAMES and 
MELLTSir, L.JJ., disti nguished. 

Thorne’s Settled Estates, Ln re (1872) 20 W. E. 
587; 26L.T.682. 

malins, V.-c. said he thought this case quite 
different from the one before the L.JJ., which 
was a case of a sale, and was like a petition for 
the payment of money out of Court. This was 
only a case of leasing powers which were really 
for the preservation of the estate. 

Biddell v. Errington (1884) 26 Ch. D. 220 ; 
50 L. T. 584 ; 32 W. E. 68.— PEARSON, J. ; 
and Harris’s Settled Estates, In re (1884) 
54 L. J. Ch. 208 ; 28 Ch. D. 171 ; 51 L. T. 
885 ; 33 \V. E. 393. — PEARSON, J., followed. 
Batt’s Settled Estates, In re (1897) 66 L. J. Ch. 
635 ; [1897] 2 Ch. 65 : 45 W. E. 614 .— keke- 
wich, j. And see “Husband and Wife,” 
vol. i. col. 1250. 

Adam’s Devised Estates, In re (1862) 6 
L. T. 004. — WOOD, v.-C followed. 

Bower’s Settled Estates, In re (1870) 23 L. T. 
358 ; IS W. E. 1085.— BACON, V.-C. 

Adam’s Devised Estates, In re, Bower’s 
Settled Estates, In re, and Packer’s Settled 
Estates, In re (1870) 39 L. J. Ch. 220.— 
M ALINS, v.-c., followed. 

Taylor’s Settled Estates, In re (1872) 42 L. J. 
Ch. 504 ; L. E. 14 Eq. 557 ; 27 L. T. 335.— 
BACON, V.-C. 

6. Trustees. 

Kemp’s Settled Estates, In re (1883) 52 
L. J. Ch. 950 ; 24 Cli. 13. 485 ; 49 L. T. 
231 ; 31 W. E. 930.— C.A. BRETT, M.R., 
cotton and bowen, L.JJ., referred to. 
Hay’s Settled Estates, In rc (1884) 53 L. J. Ch. 
205 ; 25 Oil. 13. 464, 471 : 50 L. T. 80 ; 32 W. II. 
458.— pearson, J. ; Hughes r. Fanagan (1891) 
30 L. E. Ir. 111.— C.A. PORTER, M.R., FITZ- 
GIBBON and BARRY, Ij.Ju. 0 

Kemp’s Settled Estates, In re, considered 
and applital. 

Ailesbury (Marquis) and Iveagli (Lord), In re 
(1893) 62 L. J. Ch. 713 ; [1893] 2 Ch. 345 ; 3 

K. 440 ; 69 L. T. 101 ; 41 W. E. 644.— STIR- 
LINO, J. (ante, col. 3074); Stamford (Earl), 
In re, l’ay no r. Stamford (1895) 65 L. J. Ch. 
134; [1896] 1 Oh.. 288, 298; 73 L. T. 559; 44 
W. E. 249 — Stirling-, j. 

Kemp’s Settled Estates, In re, rule in, 
applied. 

Stamford (Earl), In re 4 Payne v, Stamford, 

considered. 

Hammond Spencer’s Settled Estates, In re 
(1902) [1903] 1 Ch. 75 ; 72 L. J. Ch. 59 ; 88 

L. T. 158 ; 51 W. li. 262. 

BYRNE, J. — The result of Stamford ( Earl ), In 
re, is that the Court has undoubted jurisdiction, 
if it thinks it a proper case, to appoint the 
solicitor of the tenant for.life [as a trustee] ; but 
it is not the ccTUrse of *the Court to make an 
appointment of this kind, although Stirling, J. 
did it in one *case [Aileslwry (Marquis) and 
Iveagli (Lord), In supra], and no doubt it would 
be done again in other cases if strong reasons were 
shown that that would be more beneficial than 
another apjlointment. I have considered the 


question, and I do not see sufficient advantages 
to be derived from the appointment in this case 
to induce me to depart from the ordinary"rule, 
which Stirling, J. refers to as follows : *■ The rule 
is laid down by the C. A. in JCcnn/s Settled 
Estates , In re, a case which arose upctfi an appli- 
cation for the appointment of trustees for the 
purposes of the Settled Land Act, 1882, under 
sect. 38 of that Act. Cotton, L.J. said this : 

1 The gentleman is no doubS a fit person to be 
a trustee, and the only objection to him is 
that he acts as solicitor for the tenant for 
life. Now the appointment of trustees is re- 
quired to impose a check upon the extensive 
powers conferred by the Act upon the tenant 
for life, and sect. 44 contemplates the pro- 
bability of there being differences between the 
trustees and* the tenant for life. I have no 
doubt that Mr. Wood, as solicitor of the tenant 
for life, would advise him to the best of his 
ability, and recommend him to exercise his 
powers with a proper regard to the interests of 
the remaindermen. But solicitors, like judges, 
are fallible, and how could Mr. Wood, as one 
of the trustees, exercise a proper judgment on 
their behalf upon questions on which he had 
advised the tenant for life ? It^would be Mr. 
Wood as trustee putting a check upon Mr. Wood 
as solicitor to the tenant for life, and he would be 
placed in a false position.’ Now that ease lays 
down a rule of practice for the guidance of the 
Court, and it would not be right for me to 
depart from it.” — p. 81. 

Wilcock, In re (1887) 56 L. J. Ch. 757 ; 34 
Ch. D. 50S ; 56 L. T. 629 ; 35 W. E. 450. 
— NORTH, 3., followed. 

Kane’s Trusts, In re (1888) 21 L. E. Ir. 112. — 
porter, m.r. 

Marlborough (Duke) v. Sartoris (1886) 56 
L. J. Ch. 70; 32 Ch. 13. 61G; 55 L. T. 
506 ; 35 W. E. 55.— CHITTY, J., referred to. 

Eadnor s (Earl) Will Trusts, In re (1S90) 59 
L. J. Ch. 782 ; 45 Ch. D. 402, 404 ; 63 L. T. 191. 
—CHITTY, J. ; affirmed, C.A. 

Marlborough (Duke) v. Sartoris, 

Considered, Hughes r. Fanagan (post) ; dis- 
cussed and applied, Mogridge c. Clapp ( post). 

Hatten v. Bussell (1888) 57 L. J. Oh. 425 ; 
38 Ch. 13. 334 ; 58 L. T. 271 ; 36 W. E. 
317. — KAY, J., discussed. 

Bryant and Barningham’s Contract, In re 
(1889) 59 L. J. Ch. 636 ; 44 Ch. D. 218, 219 ; 63 
L. T. 20 ; 38 W. E. 469.— C.A. 

Hatten v. Bussell, considered. 

Hughes v. Fanagan (1891) 30 L. E. Ir. 111. — 
C.A. PORTER, M.R., FITZGIBBON and BARRY, L.JJ. 

Hatten v. Bussell, discussed and applied. 

Mogridge r. Clapp (1892) 61 L. J. Ch. 534 ; 
[1892] 3 Ch. 382, 386 ; 67 L. T. 100 ; 40 W. E. 
663. — k eke wto H, J. ; affirmed, o.a. lindley, 
BOWEN and KAY, L.JJ. 

Hatten v. Bussell and Hughes v. Fanagan 
(1891) 30 L. E. Ir. 111.— C.A., referred to. 

Fisher and G-razebrook’s Contract, In re (1898) 
67 L. J. Ch. 613 ; [1898] 2 Ch. 660, 662 ; 79 
L. T. 268 ; 47 W. E. 58.— ROMER, J. [See supra , 
col. 3088. • 
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Wright’s Trusts, In re (1883) 53 L. J. Ch. 

131): 21 Ch. I). 662.— NORTH, J., form of 
r order adopted. 

Simpson, Tn re, and Whitchurch. In re (181)7) 
66 L. J. Oh. 166; [1897] 1 Oh. 256; 76 L. T. 
131 ; 15 Y\^r R. 277.— c.A. ; reversing NORTH, J. 


7. Capital Money. 

Foster v. Foster (1875) 45 L. J. Ch. 301 : 1 
Ch. D. 588 ; 24: W. R. 1S5. — jessel, M.R., 
referred to. 

Norton. In re, Norton r. Norton (1899) 69 
L. J. Ch. 31 : [1900] 1 Ch. 101, 105 ; 81 L. T. 
724 ; 48 W. R. 140? — BYRNE. J. : Morgan. In re, 
Smith t\ May (1900) 69 L. J. Ch. 735 ; [1900] 
2 Ch. 474, 478 ; 48 W. R. 670. — jSTIRLING. J. 
And see. vol. i., col. 676, and ante, col. 2018. 

Harrop's Trusts, In re (1883) 53 L. J. Ch. 
137 ; 24 Ch. D. 717 ; 4S L. T. 937.— 

PEARSON. J. 

Order followed, Wright’s Trusts, In re (1883) 
53 L. J.‘ Ch. 139 ; 24 Ch. D. 662.— NORTH, J. ; 
discussed, Tempest v. Camoys (Lord) (1888) 58 
L. T. 221, 223 ; 52 J. P. 532.— CHITTY, J. 

Coleridge^s (Lord) Settlement, In re [1895] 
2 Ch. 704 ; 13 R. 767 ; 73 L. T. 206 ; 44 
W. R. 59 .— chitty, J., discussed. 

Hotham, In re. Hotham r. Doughty (1901) 71 
L. J. Ch. 68 ; [1901] 2 Ch. 790 ; So L. T. 543 ; 
50 W. R. 152. — COZENS-H.A RDY, J. 

Coleridge's (Lord) Settlement, In re, re- 
ferred to. 

Hotham, In re, Hotham v. Doughty, 

followed. 

Cleveland’s (Duke) Settled Estates, In re 

^ 71 L. J. Ch. 763 ; [1902] 2 Ch. 350 ; 86 
678 ; 50 W. R. 508. 

JOYCE, J.— That clause [Settled Land Act, 
1882,, s. 22, sub-s. 2] has been considered in 
various cases, and it was held in Coleridge's 
( Lord ) Settlement, In re, that the tenant *for 
life was entitled to choose the investments and 
the security on which the investments were to be 
made. Bui* it was also decided in ITotham , In re, 
which I must take to be law at present, that in 
the case of a mortgage security, “ when the 
trustees and the tenant for life ad; by different 
solicitors, it will rest with the solicitors for the 
trustees to do what is necessary with reference 
to the mortgage.” That case being, as T under- 
stand, under appeal, I do not know what, may 
happen with respect to it in the future, but at 
present T shall follow it. . . . Tn my opinion, 
the trustees may select their own solicitors and 
their own brokers. T agree with what Cozens- 
Hardy, J. decided in Hotham , In re. — pp. 705, 766. 

Hotham, In re, Hotham v. Doughty, order 
varied (1902) 71 L. J. Ch. 789 : [1902] 2 Ch. 
575; 87 L. T. 112; 50 W. Pi. 692.— C.A. 

llewellin, In re, Llewellin v. Williams 
(1887) 57 L. J. Ch. 316 ; 37 Ch. D. 317 ; 
58 L. T. 152 ; 36 W. R. 347, — STIRLIN®-, J., 
followed. 

Smith’s Settled Estates. In re (1891) 60 L. J. 
Ch. 613 ; [1891] 3 Ch. 65 ; 64 L. T. 821 ; 39 
W. R. 590. — KEKEWICH, J. 

Seek, In re, Gartington Estate, In re (1883) 
52 L. J. Ch. 815 ; 24 Ch. D. COS : 49 L. T. 


95 : 31 W. R. 910.— BACON. V.-C.. not 
followed on one point. 

Cardigan r. Curzon-Howe (No. 2) (1888) 40 
til. D. 838; 58 L. J. Ch. 177 : 60 L. T. 252 ; 37 
W. R. 247 ; affirmed, (1889) 58 L. J. Ch. 136 ; 41 
Ch. D. 375 ; 60 L. T. 723 ; 37 W. R. 521 ; 5 
Times L. R. 412. — C.A. 

chitty. J. — In that case [Jttrek, In re] it does 
appear that the V.-O. allowed the costs of the 
mortgagees of the tenant for life ; but there is 
no decision on that point, and it is just one of 
those matters which might pass without any 
great consideration ; anti, as far as I can sec, it 
was a case rather of a friendly nature. Although 
the point was mentioned to the V.-C., I cannot 
find any judgment of his which shows that his 
mind was drawn to the various parts of^the Act 
bearing upon it. 1 think 1 am entitled, there- 
fore, to say that that is not an authority for the 
point which has been fully argued before me. — 
pp. 343-4. 

And see Connolly r. Keating [1903] 1 Ir. 353. 
—PORTER, JVI.R. 

De la Warr’s (Earl) Estates, In re (1SS1) 16 
Ch. I). 587 ; 29 W. Li. 350.— BACON, V.-C., 
eoyisidercd. 

Willan’s Settled Estates, In re (1882) 45 L. T. 
745 ; S. O. nom. Twyford Abbey Settled Estates, 
In re, 30 W. R. 2(38. — KAY, J. * 

<*-. Chaytor’s Settled Estate Act, In re (1884) 
53 L. J. Ch. 312 ; 25 Ch. D. 651 ; 50 L. T. 
88 ; 32 \V. R. 51 7.— PEARSON, J., re- 
ferred. to. 

Stamford’s (Earl) Settled Estates. In re (1889) 

58 L. J. Ch. 849 ; 43 Ch. D. 84, 95 ; 61 L. T. 504. 
—STIRLING, J. 

Marlborough’s (Duke) Settlement, In re, 
Marlborough (Duke) v. Marjoribanks (1S85) 54 
L. J. Cli. 833 ; 30 Ch. D. 127 : 53 L. T. 216 : 33 
W. R. 87L— CHITTY, J.; affirmed, (1886) 5iv~ 
L. J. Ch. 339 ; 32 Ch.JD. 1 ; 54 L. T. 914 : 34 
W. R. 377.— c.A. 

Marlborough’s (Duke) Settlement, In re, 

referred to. 

Sebright’s Settled Estates, «Tn re (3886) 5(3 
L. J. Ch. 169 ; 33 Ch. I). 429, 440 ; 55 L. T. 
570 ; 35 W. R. 49. — north, J. ; affirmed, C.A. 

Marlborough’s (Duke) Settlement, In re, 

prinei pic applied. 

Stamford’s (Earl) Estate, In re (1 887) 56 L. T. 
484.— STIRLING, J. 

Marlborough’s (Duke) Settlement, In re, 

referred to. 

Clarke •?:. Thornton (1SS7) 56 L. J. Ch. 302; 
35 Ch. D. 307, 313* 56 L. T. 294 ; 35 W. R. 
603. — CHITTY, J. 

Marlborough’s (Duke) Settlement, In re. — 

O.A., apjrticd. 

Beaumont’s Settled Estates, In re (1888) 58 
L. T. 916.— CHITTY, J. 

Marlborough’s (Duke) Settlement, In re, 

not applied. ' m 

Radnor’s (Earl) Will Trusts. In re (1890) 45 
Ch. D. 402 ; 63 L. T. 191.— CHITTY, J. ; affirmed, 

59 L. J. Ch. 782 ; 45 Oil. D. 417A-C.A. 
chitty, J. — A point strongly pressed against 

this application was the allegation that the carl 
has been driven to have recourse &> a sale of 
the heirlooms by his own incumbrances. Now, 
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as a general rule, I think that the circumstance 
that the tenant for life has incumbered his life 
estate under the settlement ought to be excluded 
from consideration by the Court on a question of 
granting or refusing an order sanctioning a sale 
of heirlooms. I so held in J larlborouglfs (JDvl&c) 
Settlement , In re , and Eeaumonfs Settled Estates, 
In re (supra). But any such general rule has no 
application to the present case. The incumbrances 
created by the earl arc on his life estate under 
an entirely different settlement. I cannot see 
how the fact that the tenant for life, apart from 
the settlement in question, is richer or poorer, is 
material.— p. 410. 

Marlborough’s (Duke) Settlement, In re, 

discussed. 

Marlborough (JD uke) and Queen Anne’s Bounty, 
In re (1897) (JO L. J. Ch.323 ; [1897] 1 Oh. 712 ; 
76 L. T. 388 ; 45 W. R. 426.— romer, j. 

Sudeley’s (Lord) Settled Estates, In re 
(1887) 57 L. J. Ch. 182 ; 37 Ch. D. 123 ; 
58 L. T. 7 ; 36 W. E. 162.— KAY, J. 

Egmont’s (Lord) Settled Estates, In re (1890) 
45 Ch. D. 395 ; 59 L. J. Ch. 76S ; 63 L. T. 608 : 
38 W. R. 762.— C.A. ; reversing NORTH, J. 

esher, m.r. — North, J., thought he was pre- 
cluded, not indeed by the express terms, but by 
the logical result of the decision of Kay, J., in 
Sudelctfs (Lord) Settled Estate , In re , from 
sanctioning the payment of part of the sum 
demanded for redemption— that part whicl? lias 
been called a “ bonus.” . . . That case was not 
one of the redemption of a rent charge. It was 
asked that the trustees might pay out of capital 
moneys the instalments of the rent-charge as 
they should become due, including, that is, 
interest as well as principal. Kay, J., was of 
opinion that the interest was a debt due from 
the tenant for life, and that he could not 
authorise the trustees to pay it out of “ capital 
moneys.” Even if he was right in that view, 
it does not, I think, affect the present case. 
But I will venture to say that I think he took 
too strict a view of tins {Settled Land Act, 1887. 
It is quite true that, what he was asked to do 
did not come within the words “redeeming such 
rent-charge,” feufc 7 think it did come exactly 
within the words “ or otherwise providing for 
the payment thereof.” I could not therefore 
agree with the decision in Sudelctfs (Lord) 
Settled Estates, In re , even if it governed the 
present case. But I think it does not., for this 
iB a case of redemption pure and simple. — p. 399. 

lindley, l.j. to the same effect, bowen, 
L.J. concurred. 

Sudeley’s (Lord) Settled Estates, In re. 

Referred- to, Howard’s Settled Estates, In re 
(post) ; Vcrnoy’s Sotlleil* Estates, In re (post). 

Egmont’s (Lord) Settled Estates, In re 

(supra), referred to. 

Howard's Settled Estates, In re (1892) 61 
L. J. Ch. 311 ; [1892] 2 Ch. 233 ; 67 L. T. 156 ; 
40 W. R. 300.— STIRLING, J. „ 

Egmont’s (Lord) Settled Estates, In re, 
referral to. * 

Dalison’s Settled Estate, In re (1892) 61 L. J. 
Ch. 712 ; [1892] 3 Oh. 522 ; 41 W. R. 15.— 
STIRLING, u. ^ 

Egmont’s (Lord) Settled Estates, In re, 
applied. 

Verney’s Settled Estates, Tn re (1898) 07 L. J. 


Ch 243 ; [1898] 1 Ch. 508, 513 ; 78 L. T. 191 ; 
46 W. R. 348. 

IvEKEWICH, J.— In Eg motifs (Lord.) 'Settled 
Estates , In re, the C. A. took the view, dis- 
approving of Kay, J.’s decision in Sndelcifs 
(Lord) Settled. Estates , In re (sttjfra) that the 
trustees of the estate were authorised by sect. 1 
of the [Settled Land] Act of 1887, in making a 
payment out of capital in respect of a bonus 
which the tenant for lif*C was bound to pay in 
order to redeem. — p. 246. 

Knatchbull’s Settled Estate, In re (1S84) 54 
L. J. Ch. 154 ; 27 Ch. D. 349 ; 51 L. T. 695 ; 33 
W. R. 1 0. — PEARSON, J. ; affirmed, (1885) 54 
L. J. Ch. 1168 ; 29 Ch. D? 588 ; 53 L. T. 284, 
33 W. R. 569. — C.A. COTTON, LINDLEY and 
FRY, L.JJ. • 

Knatchbull’s Settled Estate, In re, referred 
to. 

Sebright’s Settled Estate. In re (1SS6) 56 
L. J. Ch. 169 ; 33 Ch. D. 429, 439 ; 05 L. T. 
570 ; 35 W. R. 49.— NORTH, J., affirmed, C.A. 

Knatchbull’s Settled Estate, In re, applied . 

Leinster’s (Duke) Settled Estate, In re (1889) 
23 L. R. Ir. 152.— CHATTERTON* V.-C. 

Knatchbull’s Settled Estate, In re, referred 
to. 

Egmont’s (Lord) Settled Estates, Tn re (1890) 
45 Ch. D. 395 ; 59 L. J. Ch. 768 ; 63 L. T. (>08 : 
38 W. R. 762.— C.A. 

LINDLEY. L.J .— 1 That Act [Settled Land Acts 
(Amendment) Act, 1887] was passed to remedy 
a defect in the Act of 1 S82-, which was bronght to 
light in Knat ebb all's Settled’ Estate, In re, in 
which this Court held that the word “incum- 
brances” did not include terminable rent 
charges. — p. 400. 

Knatchbull’s Settled Estate. In re, referred 
to. 

Howard’s Settled Estates, In re (1892) 61 
L. J. Ch. 311 ; [1892] 2 Ch. 233 ; 67 L. T. 156 ; 
40 W. li. 360.— Stirling, .T. ; Dalison’s Settled 
Estate, In re (1892) 61 L. J. Ch. 712 ; [1892] 3 
Ch. 522 ; 41 W. R. 15.— Stirling, j. : Castle 
Bytham (Vicar) and Midland Ry., Ex parte 
(1894) 64 L. J. Ch. 116 ; [1895] 1 Ch. 348, 356 ; 
13 R. 24; 71 L. T. 606; 43 W. R. 156.— 
Stirling, J. (ante, col. 307(5). 

Knatchbull’s Settled Estate, In re, dis- 
cussed. 

Richardson, In re, Richardson r. Richardson 
(1900) 69 L. J. Ch. 804 : [1900] 2 Ch. 778. 

STIRLING, j. — There is no question that the 
Court has in certain cases exercised control over 
the tenant for life. One ease much relied on on 
behalf of the remainderman is Knatch hulVs Settled 
Estate* In. re. There the tenant for life had, 
prior to the Settled Land Act, created charges 
for land drainage and improvements under the 
Improvement of Land Act, 1864, and these 
were repayable by instalments. In that case it 
was held that he was not entitled “ under the 
Settled Land Act, sect. 21, sub-sect. 2, to have 
these charges paid out of the capital of the settled 
estates so as to relieve him from the payments 
of the instalments.” Bart of the ground for 
that decision was that payment of the incum- 
brances in question did not fall within the terms 
of the section which is referred to. — p. 811. 
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Howard’s Settled Estates, In re (1892) 61 
L. J. Ch. 311 ; [1892] 2 Oh. 233 ; 67 
rL. T. 156 ; 40 W. R. 360.-— Stirling, J.. 
adhered to. 

Dalison’s Settled Estate, In re (1892) 61 
L. J. Oh. 71&; [1892] 3 Oh. 522, 525 ; 41 W. R. 
15. — STIRLING, J. , 

Dalison’s Settled Estate, In re, followed . 

Bristol’s (Lord) Settled Estates, In re (1893) 
62 L. J. Ch. 901 ; [1893] 3 Ch. 161 ; 3 R. 689 ; 
69 L. T. 304 ; 42 W. E. 4G. — K EICEWIC J3, J. 

Dalison’s Settled Estate, In re, applied. 

Verney’s Settled Estates, In re (1898) 67 
L. J. Ch. 243 ; [1895] 1 Ch. 508, 513 ; 78 L. T. 
191 ; 46 W. E. 348. 

kekewich, J. — I apprehend that ipider sect.'l 
[Settled Land Act. 1887] the only alternative 
you have is that capital money may be expended 
in redeeming a rent charge “ or otherwise 
providing for the payment thereof,” and “shall 
be deemed to be applied in payment for an 
improvement authorised by the Act of 1882.” 
That does not seem to me to point towards 
recouping a tenant for life payments which he 
has made out of his own moneys for reduction 
of. interest. That is not the right construction 
of the Act, nor is it justified by authority, as 
appears from Dalison's Settled Estate, In re . — 
p. 246. 

/•> 

Hotchkin’s Settled Estates, In re (1S87) 
56 L. J. Ch. 445 ; 35 Cli. JD. 41 ; 56 L. T. 
244 ; 35 W. E. 463.— C.A. COTTON, 

LINDLEY and LOPES, L.JJ., distinguished. 

Bulwer Lytton’s Will, In re, Ivneb worth 
Settled • Estate, In re, Lytton’s Estate, In re 
(1888) 38 Ch, D. 20 ; 57 L. J. Ch. 340 ; 59 L. T. 
12 ; 36 W. E. 420.— C.A. HALSBURY, L.O., 
COTTON and BOWEN, L.JJ. ; reversing STIR- 
LING, J. in chambers (who had considered 
himself bound by Hotchkin's Settled Estates , 
In re'). r 

cotton, L. J. — It is not at all like Hot ch kin's 
Settled Estate, In re, where the work was done 
without any scheme having been submitted 
either to tiie trustees or to the Court. The 
question we have to consider is whether the 
works which have been done, and in respect of 
which the additional expense not originally 
contemplated was incurred, are works which 
substantially fall within the terms of the 
scheme which was submitted to and approved 
by the trustees. — p. 23. 

Hotchkin’s Settled Estate, In re, discussed 
and not applied. 

Howard’s Settled Estates, In re (1892) 61 
L. J. Ch. 311 ; [1892] 2 Ch. 233 ; 67 L. T. 15G ; 
40 W. E. 360.— STIRLING, J. ; Millard’s Settled 
Estates, In re [1893] 3 Ch. 116 (post, col.^3102). 

Hotchkin’s Settled Estate, In re, referred to. 

Dalison’s Settled Estate, In re (1892) 61 L. J. 
Ch. 7.12; [1892] 3 Ch. 522; 41 W. E. 15.— 
STIRLING, J. 

Tucker’s Settled Estates, In re (1895) 6f 
L. J. Ch. 513; [1895] 2 Ch. 468 ; 12 E. 
320 : 72 L. T. 6i9 ; 43 W. E. 581.— C.A. ; 
varying KEKEWICH, J., distinguished . 

Lever, In re, Cordwell r. Lever (1896) 66 L. J. 
Ch, 66 ; T1897] 1 Ch. 32 ; 75 L. T. 383 ; 45 
W. E. 172. ' 


Stirling, J. — Questions arising under the 
Settled Land Act as to ordinary repairs, as in 
Tucker's Settled Estates, In re, which was 
referred to, are of a totally different order. 
The result is that the trustee is to be recouped 
the expense [of work required to be done under 
the Public Health (London) Act, 1891] out of 
the corpus. — p. 67. 

Tucker’s Settled Estates, In re, and lever, 
In re, Cordwell v. Lever, discussed. 

Barney, In re, Harrison v. Barney (1894) 63 
L. J. Ch. 670 ; [1894] 3 Ch. 562 ; 8 E. 
459 ; 71 L. T. 180 ; 43 W. E. 105.— 
Stirling, J., distinguished. 

Thomas, In re, Weatherall a. Thomas (1900) 
69 L. J. Ch. 198 ; [1900 1] Ch. 319 ; 48 W. E. 
409. * 

byrne, J. — In exercising such discretion 
[under sect. 15 of the Settled Land Act, 1882] the 
Court should endeavour to ascertain what is fair 
as between the tenant for life and remainderman, 
having regard to the nature of the work done, 
and in every case the question must depend on 
the circumstances — see Tucker's Settled Estates , 
In re. It is pointed out also in that case that 
the expenses in respect of matters which arc 
incidental to the ordinary use and enjoyment of 
the property ought not to be thrown on the 
remainderman. I do not think that I ought to 
apply any different principle in determining the 
rights as between tenant for life and remainder- 
man because the money has been expended by 
the trustees and not by the tenant for life. The 
case of Barney, In re, differs from t he present, 
as there the property was freehold, and the 
testator had provided that the parties benefici- 
ally entitled to the rents and profits of any of liis 
houses should see that the same should be kept, 
or that they should keep the same in good and 
absolute repair, and properly insured from fire, 
and there was not, as in Clarke v. Thornton (56 
L. J. Ch. 302 ; 35 Ch. I). 307, post, col. 3103) a 
power to the trustees t<T expend money in 
improvements, nor as injdiis case in effect a 
provision that all the incidental expenses and out- 
goings occasioned by retaining the leaseholds 
unconverted should be deducted from rents and 
profits before the amount payable to the tenants 
for life should be ascertained. Tn Lever, In re, 
the property was leasehold, the case was not 
complicated by a clause as to incidental expenses 
and outgoings, and the money was paid 
under stress of actual proceedings under statutes. 
In both the last-mentioned cases the application 
was made, as in the present case, after the 
expenditure had been incurred. — p. 201. 

Tucker’s Settled Estates, In re, considered. 
Norfolk’s (Duke) Parliamentary Estates, In re, 
Norfolk (Duke) v. Hcrries (Lord) (1900) 69 L. J. 
Ch. 236, 238 ; [1900] 1 Oh. 461 ; 82 L. T. 613 ; 
48 W. E. 328.— byrne, J. See post, col. 3103. 

Sound v*. Turner, W. N. (1889) 38 ; 60 L. T. 

379.— kay, J., approved . 

Millard’s Settled Estates, In re (1893) 62 
L. J. Ch. 761 ; [1893] 3 ChT 116, 12 IS ; 2 E. 529 ; 
69 L. T. 202; 41 W. E. 577.— C.A. LINDLEY, 
LOPES and A. L. SMITH, L.JJ. * 

Millard’s Settled Estates, In re, explained. 
Bristol’s (Marquis) Settled Estates, In re 
(1893) 62 L. J Oh. 901 ; [1893] 3 Ch. 161 ; 3 
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K. 689 : 69 L. T. 804 ; 42 W. It. 46.— keke- 
WICH, J. 

Millard’s Settled Estates, In re, aiul 
Bristol’s (Marquis) Settled Estates, In re 
(1898; 62 L. J. Ch. 901; [1898] 8 Oh. 
161 ; 3 It. 689 ; 69 L. T. 304: 42 W. R. 
46. — KEICEWICH, j., considered. 

Norfolk’s (Duke) Estates. In re, Norfolk 
(Duke) v. Hcrries (Lord) (1900) 69 L. J. Ch. 
236 ; [1900] 1 Ch. 461 ; S2L.T.613 ; 48 W. E. 328. 

bykne, J. — It has already been do tern lined in 
Millard's Settled- Instates, In re , that a prospec- 
tive order cannot be made by the Court 
authorising payment by the trustees for work 
to be done under an approved scheme out of 
moneys not in their hands at the time when the 
order is disked for. . . . This ease does not 
decide the point now before me, although it has 
an important bearing upon it from the reasoning 
adopted, and I will mention particularly one 
passage in the M.R.’s judgment where he 
says : “ What is wanted is protection — that is, 
protection for those interested in the land ; and 
as practical men we know that to authorise a 
thing to be done is quite different from approv- 
ing it when it has been done.” . . . The case of 
J-iristoVs ( Lord ) Settled Estates, In re, was on 
an application made under sect. 15 of the [Settled 
Land] Act of 1890, and determined that a 
prospective order could not be made under that 
section to take effect upon moneys which migh*3 
thereafter arise, but in the course of his judg- 
ment Kekewioh, J., in considering the meaning of 
sect. 26 of the Act of 1 882, makes some observa- 
tions showing that in his view the use of the 
words “ to be expended ” points to moneys in 
hand. . . . Tuckers Settled Estate, Lire (supra, 
col. 3101), also an application under the Act of 
1890, deals with the principle upon which the 
Court ought to exercise its discretion in respect 
of allowing the tenant for life to be reimbursed 
ifloncys he has expended without first submitting 
a scheme. The observatTbns which have been 
referred to of the M.K. and Lopes, L.J., in 
that case, about the duty ot a tenant for life to 
submit a scheme, must be read in view of the 
fact that it appeals by the report that there 
were no capital 'moneys available at the time 
the tenant for life made the expenditure. ... I 
think the observation of the M.E. [ Millard- s 
Settled Estates, In re] is to be read with regard to 
the subject -matter of the case before him, and 
that he is dealing with the case of safeguards 
provided by the Act before payment can be 
actually made, and not with the case of approval 
of a scheme. — pp. 287, 239. 

Millard’s Settled Estates, In re, applied. 

Standing r. Gray (1902) [HJ03] 1 Ir. E. 49, 
57. — 1*0 UT Jilt, M.K. 

Ormrod’s Settled Estate, In re (1892) 61 L. J. 
Ch. 651 ; [1892] 2 Ch. 318; 66 L. T. 845 ; 
40 W. E. *190. — north, J., referred to. 

Bristol’s (Lord) Settled Estates, In r* (1893) 
62 L. J. Ch. 901 ; [1893] 3 Ch. 161 ; 3 E. 689 ; 
69 L. T. 304 ; 42 W. E. 40.a-keke\VICH, j. 

<* 

Clarke v. Thornton (1887) 56 L. J. Ch. 
302 ; 35 id h. D. 307 ; 56 L. T. 294.— 
CHITTY, J. 

Followed, Stamford’s (Lord) Estates, In re 
(1887) 56 L. T. 484 .— sttkltng-, J. ; discussed, 
Stamford's (Earl) Settled Estates, In re (18S9) 


58 L. J. Ch. 849 ; 43 Ch. D. 84, 96 ; 61 L. T. 
504. — STIRLING, J. 

Clarke v. Thornton and Stamford’s (Lord) 
Estates, In re (1887) 56 L. T. 484. — 
Stirling-, .T., adhered to but misapplied. 

Cardigan (Countess) v. Curzoq-How'e (1893) 9 
Times L. E. 244 . — chitty, j. 

Clarke v. Thornton. 

Adhered to and applied, Gee, In re, Pearson- 
Gee r. Pearson (] 895) 64 L. J. Ch. 606 ; 1 1 
Times L. R. 431.— CHITTY, J. ; discussed , 
Thomas, In rc (pest) ; distinguished, Partington, 
In rc (post). 

Stamford’s (Earl) Settled Estates, In re 
(18S9) 58 L. J. Ch. 849 ; 43 Ch. D. 84; 

" 61 L. T. 504.— STIRLING, J. 

Approved, Mundy’s Settled Estates, In re 
(1S91) 60 L. J. Ch. 273 ; [1891] 1 Ch. 399, 409. 
— C.A. (post, col. 3139) ; discussed, Thomas. In re, 
Weatherall i\ Thomas (1900) 69 L. J. Ch. 198, 
201 : [1900] 1 Ch. 319, 324. (See supra, col. 3102.) 

Stamford’s (Earl) Settled Estates, In re, 

distinguished. 

Cardigan (Countess) v. Curzon-Howe (1S93) 
9 Times L. It. 244 . — chitty, j., followed. 

Partington, in re, Eeigh v. Kai?e (1902) 71 
L. J. Ch. 472’: [1902] 1 Oh. 711 ; 86 L. T. 194; 
50 W. E. 3S8. 

buckley, j. — There was not in _Clavke v. 
Thornton (supra), as there is here, a trust coming 
before the trust for the tenant for life and provid- 
ing for payment of improvements out of income. 
There would have been such a trust if the 
trustees had proceeded or the Court had directed 
them to proceed in exercise of their power, an 
event which did not happen. That decision was 
followed by Stirling, J. in Stamford's (Earl) 
Settled Estates, In re; and again, in that case 
there was no trust for payment of improvements 
out of income before arriving at the amount 
payable to the tenant for life. The learned judge 
says that in Clarke v. Thornton “the will had 
thrown the Improvements on the income.” 
By this he meant, I think, that if they were 
provided for not under the Settled Land Acts, 
but by the exercise of the power in, the will, 
they were thrown upon income, not that they 
were thrown by the will upon the income in any 
event. . . . These repairs and improvements 
cannot be provided for out of capital under the 
Settled Land Act, 1882, because they have been 
executed without first carrying in a scheme for 
their execution. The application must be made 
under sect. 15 of the Settled Land Aot, 1890. 
Under that section there is a discretion in the 
Court. — Cardigan ( Countess ) v. Curzon-Howe. — 
p. 474. 

Houghton Estate, In re, or Cholmondeley’s 
(Marquis) Settled Estate, In re (1885) 
55 L. J. Ch. 37 ; 30 Ch. I). 102 ; 53 L. T. 
196 ; 33 W. E. 869.— BACON, V.-C., dis- 
cussed. 

Be Teissier’s Settled Estates, In re (1893) 62 
L. J. Ch. 552; [1893] 1 Ch. 153 ; 3 R. 

.103; 6S L. T. 275; 41 W. R. 184.— 
chitty, J., approved. 

Gerard’s (Lord) Settled Estate, In re [1893] 

3 Ch. 252 ; 63 L. J. Ch. 23 ; 7 E. 227 ; 69 L. T. 
393. — C.A. ; affirming chitty, j. 

lindley, l.J. — I rather gather from the argu- 
ment to the V.-C, by Mr. Martin that the agent’s 
house in that case [. Houghton Estate, In ?*<?] was 
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a farmhouse in which the agent lived, because 
lie put it that it might come under clause ix. of 
sort. 25 : “ Farmhouses, offices, and out-buildings, 
and other buildings for farm purposes”; and 
the Y.-C. seems to have thought, so too. Of 
course, ifHliat were so — if the agent's house was 
a farmhouse iir which the agent was living — 
there is no difficulty about it ; but if the agent’s 
house in that case was what the agent’s house in 
tliis case is to be-*if the V.-C. meant to go that 
length — then I cannot say that his decision is in 
conformity with the Act of Parliament. I can- 
not find the building a new agent's house in any 
of the sub-sections of the Act which is before 
ns. There remaip the stables. There is nothing 
about stables in the Act of Parliament. ... I 
think that [sect. 13, sub-sect. ii. of the Settled 
Land Act, 1890] might justify the expenditure 
of capital moneys in additions or alterations in 
stables if such additions or alterations were 
reasonably necessary or proper to enable the 
same to be let. But then I also agree with the 
view which has been taken by the Courts of 
first instance in other cases, that where there 
is no question of letting, you cannot spend 
capital for such purposes. Here Lord Gerard 
is not going to let this property, he is going to 
inhabit it lumself : and. 1 cannot differ from 
the construction put upon that sub-clause ii. in 
De Teissier's Settled Estates, In re , by Chitty, J., 
in which jje says that there must be a present 
intention to let, if not an immediate prospect 
of letting, before any application under sub-sect, 
ii. can be properly made. I think that is a per- 
fectly right and proper construction to be placed 
npon that particular clause. — pp. 259 — 200. 

LOPES and A. L. SMITH, L.JJ. to the same 
effect. 

De Teissier’s Settled Estates, In re. 

Followed, I)e Tabley (Lord), In re, Leighton 
r . Leighton (1890) 75 L. T. 328.— north, j. ; 
diswssed, Hawker’s Settled Estates, In rc, Duff r. 
Hawker (1897) 0(5 L. J. Ch. 341 ; 76 L. T. 286 ; 
45 W. E. 440. — KEKEWIOH, J. ; Montagu, In re 
Derbishire r. Montagu (1897) 06 L. J. Ch. 345, 
541 ; [1897] 1 Ch. 685 ; [1897] 2 Cli. 8 ; 7GL.T. 
485 ; 45 W. 11. 380, 594. — kekewich, J. (affirmed, 
c.a. See “ Trust and Trustee ”). 

De Teissier’s Settled Estates, In re, and 

Gerard’s (lord) Settled Estate, In re 

(supra, col. 3104), observed on. 

Stanford, In re, Stanford v. Roberts (1901) 70 
L. J. Ch. 203 ; [1901] 1 Ch. 440 ; 83 L. T. 75G ; 
49 W. R. 3X5. 

BUCKLEY, J.— In J De Teissier, In re, Chitty, J., in 
the course of the judgment, says, “ In my opinion 
there must be a present intention to lot, if not 
an immediate prospect of letting, before any 
application under this sub-sect. ii. [Settled Land 
Act, 1890] can properly be made.” And in 
Gerard's Settled Estate, In re, that sentence 
was read or referred to by each of the L.JJ. and 
approved, and I need hardly say that that is 
binding on me. But I do not think that in 
using those words the learned judge meant that 
there must be a present intention to find an 
immediate tenant. The facts in De Teissier, In 
re, and in Gerard's Settled Estate, In re, were 
that the tenant for life, who desired to have the 
money expended on the alterations, was in 
occupation of and intended 'to occupy the 
mansion-house, and was a person who had no 


intention to let. And if one looks at the inter- 
locutory remarks of Chitty, J., in De Teissier, In 
■re, it, will be seen that he was using the expres- 
sion ** present intention to let” in contradistinc- 
tion to a case where there was no intention to 
let. He says, Additions and alterations such 
as these I usually consider proper, and allow 
under this sub- sect. ii. ; but before this section 
can apply, there must be an actual letting in 
contemplation. In the present case, the tenant 
for life proposes to occupy the house.” He is 
there contrasting the intention to let with the 
intention to occupy." And in his judgment he 
says, “I think it is clear, that if the tenant for 
life is residing in the mansion-house, or contem- 
plates residence there, as this tenant for life 
does, he cannot under this sub-SQction ask 
for capital money to be spent in making any 
additions to or alterations in the buildings.” 
In Gerard's Settled Estate, In re, in the C. A., 
where the L.JJ. were approving of those obser- 
vations, I find that interpretation of Chitty, J.’s 
words approved by something in the judgments 
of each of their lordships. . . . Lopes. L.J., 
says, “ Then there is De Teissier's Settled Estates , 
In re, in which case Chitty, J., held that the 
meaning of this section was this, that the thing 
in question must at the time be in contempla- 
tion to be let.” I do not understand that to 
mean that it must be in contemplation to be let 
^t the moment, but a thing to be let as distin- 
guished from a thing to be occupied. The pre- 
sent M.R. says, “ In my judgment, unless there 
is a present intention for a letting which does 
not exist in this case, sub-sect. ii. does not apply.” 

I understand him to mean a present intention to 
let as distinguished from an intention to occupy. 
— p. 205. 

De Teissier’s Settled Estates, In re, rule in, 
approved and applied. 

Willis, In re, Willis r. Willis (1901 ) 71 L. J. CIu. 
73; [1902] 1 Oh. 15 : 85 L. T. 436 ; 50 W. R. 
70.— C.A. 

Ga shell’s Settled* Estates, In re (1894) 63 
L. J. Ch. 243 ; [1894] l Oh. 485 : 8 R. 67 ; 
70 L. T. 554 ; 42 # W. R. 219.-— CHITTY, J. 

Followed, Clarke’s Settlement, In re (j yoxf) ; 
Blagrave’s Settled Estates, In re ( post). 

"Freake’s Settlement, In re, Kinnaird (Lord) 
v. Ereake (1901) 71 L. J. Oh. 20 ; [1902] 

1 Ch. 97 ; 85 L. T. 454 ; 50 W. E. 237.— 
JOYCE, J., not- followed. 

Clarke’s Settlement, In re (1902) 71 L. J. Ch. 
593 ; [1902] 2 Ch. 327 ; 86 L. T. 653 ; 50 W. R. 
585.— BUCKLEY, J, 

Ereake’s Settlement, In re, not followed. 

Clarke’s Settlement, In re, commented on 
Ivut followed . 

Blagrave’s Settled Estates, Tn re (1902) 87 L. T. 
62.— JOYCE, J. 

Ereake’ s Settlement, In re, referred to. 

Clafke’s Settlement, In re, approved and 
principle applied . 

Blagrave’s Settle! Estate*, In re, affirmed. 

Blagrave’s Settled Estates, In re [1903] 1 Ch, 
560 ; 72 L. J. Cli. 317, 318 ; 88 L. T. 253 ; 51 
W. R. 437.— C.A. w * 

Collins, M.R. — This is an. appeal from a 
decision of Joyce, J. It virtually ... is an 
appeal from a decision of Buckley, J. , in Cla rite's 
Settlement, In re, and the question is whether a 
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tenant for life is entitled out of the capital 
moneys, to have paid for him the expense of an 
electric installation. . . . It really comes to this : 
Is electric plant an addition to a building within 
t he meaning of sect. 13 of the Settled Land Act, 
1890? lluuklcy, »J., has decided that it is not. 
Joyce, J., in an earlier case of Freahe's Settle- 
ment, In. re, without giving any reasons, allowed 
the expenditure out of capital for this purpose : 
but in this, a subsequent case, having Buckley, | 
J.’s decision before him in Clarita's Settlement , 
In re. , he elected to follow Buckley, J. . . . For 
my own part, 1 have great difficulty in differing 
from Buckley, J.’s view, which was based, not 
merely upon his own opinion, but upon an 
earlier decision of Chi tty, J., in (ia shell's Settled 
Estates, Jin re (supra), where, although the words 
“ structural addition 15 are not used, the learned 
judge seems to have considered that an addition 
to a building must be, in its terms, something in 
the nature of a structural addition. This view 
Buckley, J., adopted, although he says, perfectly 
truly, that the word “ structural ” is not used in 
the Act, and that the word “addition” is cap- 
able of a good many meanings. ... I agree 
entirely with the observations of Buckley, J., 
in Cl arhe's Settlement , In re , as to electric plant, 
and of Chitty, J. , in UushclVs Settled- Estates, In 
re, as to hot water and heating apparatus. They 
completely cover this case, as it seems to me. — 
pp. 50 1 — 503. ^ 

ROMER, L.J. — I also agree with the reasoning 
and the decisions of Cliitty, J., in Gaskell's 
Settled Fat a tea, In re, and of Buckley, J., in 
Glttrhe's Settlement, In re, and I think the prin- 
ciple c>£ the decisions in those cases governs the 
present. ... I am bound to say that I do not 
quite see how the learned judge in the Court 
below came to allow the expense of the erection 
of the dynamo-house, seeing, as far as I am aware, 
that the house was some distance from the man- 
sion-h< >use. It is difficult to sec at first sight how 
it could be said to be an. addition to, or alteration 
in, the mansion-house, or any previously existing 
buildings ; but that paint, is, fortunately, not 
before us. — pp. 5(53 — 504. 

COZENS-HARDY, L .j. to the same effect as 
Bonier, l.j. 


will not allow it to be laid out otherwise than in 
the purchase of land except in one case, viz., the 
building of a house ; and it is difficult to see 
how the exception arose. . . . It appears to me 
that the two cases to which I. have referred show 
that the decisions as to laying out. money in 
building are of this anomalous character. In 
Newman's Settled Estates, In re, the application 
was to apply a considerable sum in building a 
new house, and a small srfm of 15Z. 7s. S d. in 
drainage. A number of cases were cited, and 
the application was allowed. ... If nothing 
more bad taken place I might have been 
embarrassed by the circumstance that the 
application was allowed in aspect of drainage : 
but in j Drake v. Trefusis the Court was asked to 
lay' out money in both ways, that is, both in 
erecting ne\V buildings and in repairs and per- 
manent improvements of old buildings ; and the 
case as regards the latter was very strong, because 
there had been a lire which destroyed a large 
part of the mansion-house on the estate, and it 
was proposed to apply the fund in reinstating 
it. But James, L. J., said : “ We never intended 
to go further than this, that the expending money 
in building a house on a vacant piece of ground 
forming part of the settled property is in sub- 
stance the same thing as buying a house ; and 
that money to be invested in the purchase of 
real estate may therefore be properly applied in 
the erection of new buildings. Repairs and 
permanent improvements do not come within 
this principle. I am therefore of opinion that 
the proposed expenditure in reinstating the 
mansion cannot be sanctioned, nor any outlay 
in permanent improvements which do not put 
new buildings on the ground.” That decides, 
therefore, that the only exception to laying out 
the money in the purchase of real estate is 
putting a new building on the ground ; and it 
also decides that the rule applies where the 
money is held under the trusts of a will or 
settlement just as much so as when ifc. ^arises 
under an Act of Parliament.- — p. 526. 

Newman’s Settled Estates, In r e, referred to. 

Stanford r. Roberts (1882) 52 L. J. Ch. 50 ; 4S 
L. T. 262.-— KAY, J. * 


Johnson’s Settlements, In re (1869) L. It. 8 
Kq. 348 — JAMES, V.-O., followed. 
Lcadbit.ter, In rc (1882) 30 W. It. 378.— 


Newman’s Settled Estates, In re (1874) 43 
L. .1. Ch. 702 ; L. H. 9 Ch. 081 ; 31 L. T. 

— ,r A Aj[ 30 H and MELLISH, L.JJ., ex- 
plained and applied. 

Bet Idem Hospital, In re (1875) 44 L. J. Ch. 
406, -107 ; L. It. 19 Eq. 45*, 460 ; 23 W. It. 644. 

— J ES3EL,M.lt. 

Newman’s Settled Estates, In re, explained 
awl limited. 

Drake r. Trofusis (1875) L. It. 10 Oh. 364, 366; 
33 L. T. 85 ; 23 W. It. 762.— fi.JJ. * 


Newman’s Settled Estates, In re, a 

Venour’s Settled Estates, In re, Venour 
Sellon (1876)) 2 Ch. D. 522 ; 45 L. J. Ch. 409, 
411; 24 W.Jh 752. 

JESS EL, jtf.R. — Those cases [Newman's Settled 
Estates, In re, and Brahe, v. Trefusis (posff] 
decide that as regards money in Court under the 
Settled Estates Act and other Acts, the Court 


applied. 


Drake v. Trefusis (1875) L. It. 10 Ch. 364 ; 
33 L. T. 85 ; 23 W. It. 762.— JAMES and 
MELLISH, L.JJ., applied. 

Vcuour’s Settled Estates, In re, Venour r. 
Sellon (1876) 45 L. J. Ch. 409, 411 ; 2 Ch. D. 
522, 526 ; 24 W. R. 752.— JESSEL, M.R. (see 
supra, col. 3107, and ante, col. 3092) ; Speer’s 
Trusts, In re (1876) 3 Ch. D. 2G2, 264 ; 24 W. R. 
880.— BACON, V.-C. 

Drake v. Trefusis, distinguished. 

Donaldson r. Donaldson (1876) 3 Ch. D. 743, 
748 ; 34 L. T. 900 ; 24 W. It. 1037.— BACON, 
V.-C. 

Drake v. Trefusis, discussed. 

Stanford v. Roberts (1882) 52 L. J. Ch. 50 ; 48 
L.„T. 262. — kay, J. ; Jesse r. Lloyd (1S83) 48 
L.*T. 656, 659.— KAY, J. : Cion way r. Fenton 
(1888) 58 L. J. Ch. 282 ; 40 Ch. D. 512, 515 ; 59 
L. T. 928 ; 37 W. R. 156.— KKKEWICH, J. 

Drake v. Trefusis, not applied. 

Halo r. Sheldrake (1889) 60 L. T 292, 295.— 
. KEKEWICH, J. -4/rZ see post , col. 3 1 09. 
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Drake v. Trefusis (supra), explained. 

Vine r. Raleigh [181)1] 2 Ch.' 13 ; 00 L. J. Oh. 
075. ^ -C.A. : affirming with an addition, CHTTTY,j. 

kay, L..T . — Dmlte v. Trefusis has decided that 
spending money in erecting new buildings on 
the settlecFproperty is the same thing as buying 
land ; capital money directed to be invested, in 
the purchase of land may be expended in build- 
ing a new house on the settled land. — p. 23. 

Drake v. Trefusis, not applied. 

Gerard’s (Lord) Settled Estate. In re (1803) 
63 L. J. Oh. 23 ; [1893] 3 Oh. 252, 257 ; 7 Ii. 227; 
60 L. T. 393. — C.A. 

Drake v. Trefusis, followed. 

Arden, In re (1894) 70 L. T. 506.— C.A. 

Drake v. Trefusis, referred to. *’ 

Montagu, In re, JDerbishire /*. Montagu (1897) 
66 L. J. Ch. 345 ; [1897] 1 Ch. 685 ; 45 \V. R. 
380. — kekewich, J. ; affirmed, C.A. (see supra, 
col. 3105). 

And see Legh’s Settled Estates, In re (1002) 
71 L. J. Ch. 668 ; [1902] 2 Ch. 274 ; 86 L. T. 
884; 50 W. R. 570; 66 J. P. 600.— KEKE- 
WICH, J. 

Mackenzie 5 s Trusts, In re (1SS3) 52 L. J. Ch. 
726 ; 23 Ch. D. 750 : 48 L. T. 036 ; 31 
W. B. 948. — chitty, j. , followed. 

Tennant, In re (1889) 40 Ch. D. 594 ; 58 L. J. 
Ch. 457 ; 60 L. T. 488 ; 37 W. E. 542. j 

north, j. — A case was cited by Mr. Kirby, 
Mackenzie's Trusts, In re, in which Chitty, J., 
allowed money bequeathed to trustees on trust 
to be laid out in land in strict settlement, to be 
invested in debenture stock. He did so on the 
ground that the money was to be invested in the 
purchase of land, and if such investment had 
been made the land purchased could have been 
sold and the proceeds invested in the desired 
securities under the Settled Land Act ; and as 
the result could be obtained by two processes he 
thought it might also be effected by one. — 
p. 595. 

Mackenzie’s Trusts, In re, and Tennant, 

In re r approved. 

Mundy’s Settled Estates, In re (1891) 60 
L. J. Ch. 273 ; [1891] 1 Ch. 399, 409 ; (53 L. T. 
311; 39 W. E. 209. — C.A. LINDLEY, lopes and 
KAY, L.JJ. ; varying north, jr. 

Mundy’s Settled Estates, In re, principle 
applied. 

Byng’s Settled Estates, In re (1892) 61 L. J. 
Ch. oil ; [1892] 2 Ch. 219 ; 66 L. T. 754 ; 40 
W. R. 407.— NORTH, J. 

Mundy’s Settled Estates, In re, considered. 

Gee, In re, Pearson Gee v. Pearson (1895) 64 
L. J. Ch. 606 ; 11 Times L. E. r 431.— 

CHITTY, J. 

Mundy’s Settled Estates, In re, and Byng’s j 
Settled Estates, In re (supra), discussed 
and applied. 

Monson’s (Lord) Settled Estates, In re (189,8) 
76 L. J. Ch. 176; [1898] 1 Ch. 427, 430; 78 
L. T. 25 ; 46 W. E. 330. 

ROMER, j. — I t was held in Mundifs Settled 
Estates , In re, by the C. A., that where an estate 
was settled by deed, and then subsequently, by a 
will, moneys were directed to be l^jd out in the 
purchase of land to be settled in the same way 


as the estate, the moneys could be applied as 
capital money under the Act on improvements 
on the settled estate ; the short ground of the 
decision being that the settlement and will con- 
stituted one settlement under sect. 2, sub-sect. 1, 
of the Act of 1882. Following the broad prin- 
ciple laid down in that case, North, J., mJJymfs 
Settled Estates, In re, held, where land was 
settled by will, and then by deed money was 
settled in trust to purchase land to be settled on 
limitations identical with those of the will 
(though not by reference to the will), except 
that two terms of years were interposed, that, 
when the trusts of the terms became satisfied, 
the will and deed constituted one compound 
settlement, so that capital money arising under 
the deed could be applied in paying tln^oost of 
improvements on the land devised by the will. 
It follows from these cases that in the case before 
me, if estate A. had been subject to the mort- 
gage and not estate P>., the fresh mortgage to 
pay off might have been on estate P>. But it is 
said that, the converse does not hold good, and 
though estate B. ought to be used for the pur- 
poses of estate A., yet estate A. cannot be used 
for the purposes of estate B. It appears to me 
that this distinction is unsound. — p. 178. 

Mundy’s Settled Estates, In re, applied. 

Coote, In rc, Coo to v. Cadogan (1890) 81 L. T. 
535.— NORTH. J. 


SETTLEMENT. 

1. Informal Contracts to Settle. 

2. Covenants to Settle. 

3. Validity, Consideration, and Exe- 

cution. 

4. Property Settled. 

5. Limitations anf> Interests Created. 

6. Executed Settlements, How En- 

forced. • 

7. Rectification of Articles and 

Settlements. * *• 

8. Rescission by Court. 

9. Revocation. 


1. Informal Contracts to Settle. 

Montaeute (Viscountess) v. Maxwell (1720) 
1 Str. 236; 1 1*. Wins. 618; 1 Eq. Cas. 
Abr. 19 ; Prec. Ch. 526.—' h.C.. refer red to. 
De Biel (Baron) r. Thompson (1841) 12 CL & 
E. 61, n. — L.C. ; (affirmed nom. Hammerslcy v. 
De Biel (Baron) H.r*, pt )st, col. 8111); Bark- 
worth Young (1850) 26 L. J. Ch. 153 ; 4 
Drew 1 ; 3 Jur. (n.h.) 34 ; 5 W. R. 156. — 
KINDERSLEY, V.-C. ; Warden r. Jones (1857) 26 
L. J. Ch. 427, 420.— M.R. ; (affirmed, 2 Do G. & 
J. 76 ; 3 Jur. (N.S.) 1450 ; 5 W. R. 440.— L.C.). 

Montaeute (Viscountess) v. Maxwell, dis- 
cussed. *5 _ 

Holland, In re, Gregf* t. IlolThnd (1901) 70 
L. J. Ch. 625 ; [1901] 2 Ch. 145, 150 ; 40 W. R. 
476, reversed (postf e 

farwell, J. — Mo-ntaev,te~ ( Viscountess) v. 
Maxwell was a case of fraud, the reduction of 
the agreement into writing having been pre- 
vented by the fraud and practices of the party 
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to be bound. Tn the report of the case in 
Strange , Parker, L.C., says : “ But such parol 
promise on marriage is sufficient consideration 
to support a settlement made agreeable to it 
after marriage. This has been frequently deter- 
mined. So it is also sufficient consideration to 
establish a promise made in writing after 
marriage.” Lord St. Leonards, in his work on 
Powers (8th ed.) p. 647, treats this as a mere 
dictum ; and the editor of Eden's Beports, in a 
note at vol. i. p. 62, says that there is no decision 
to warrant such a dictum. The report of this 
case in Peeve Williams , which was cited in 
Warden v. Jones [27 L. J. Ch. 190 ; 2 De 6. 

6 J. 76, see post , col. 3114], does not contain the 
second hearing of this case, in which this dictum 
is stated. — p. 626. 

Montacute (Viscountess) v. Maxwell, re- 
ferred to. 

Holland, In re, Gregg v. Holland (1902) 71 
L, J. Ch. 518, 524 ; [1902] 2 Ch. 360, 378 ; 86 
L. T. 542 ; 50 W. R. 575 ; 9 Hanson, 259. — C.A. 

V. WILLIAMS, STIRLING and COZENS-HARDY, 
L.JJ. See post i col. 3118. 

Spicer v. Spicer (1857) 24 Beav. 365. 
— ROMILLY, M.R ., principle applied . 
Giacometti r. Prodgers (1S72) L. R. 14 Eq. 
253, 259 ; 27 L. T. 475 ; 20 W. R. 858. — 
M alins, v.-c. ; affirmed, (1873) L. R. 8 Ch. 338 ; 
28 L. T. 432 ; 21 W. R. 375. — SELBORNE, L-C., 
JAMES and HELLISH, L.JJ. 

Giacometti y. Prodgers, not applied.. 
Nicholson r . Carline (1874) 22 YV. R. 819. — 
BACON, V.-C. 

De Biel v. Thompson (1841) 3 Beav. 469. — 
LANGDALE, M.R., not applied. 

Maunsell r. White (1S44) 1 Jo. & Lat. 539 ; 

7 Ir. Eq. R. 413 . — sugden, L.C. ; affirmed, h.l. 
Qwst, col. 8119). 

De Biel v. Thompson, affirmed, 12 Cl. & F. 
64, n. — L.C. (see post , col. 3118) ; and now. 
Hammersley v. De Biel (Baron) (1845) 12 Cl. & 
F. 45.— H.L. (E.). 

De Bielv. Thompson, Hammersley v. De Biel 
(Baron). 

Explained. Lassence r. Tierney (1S49) 1 Mac. 
& G. 551 ; 2 H. & Tw. 115 : 14 Jur. 182.—L.C. ; 
distinguished, Moorhouse v. Colvin (1851) 21 
L. J. Ch. 177 ; 15 Beav. 341.— M.R. : and (1852) 
21 L. J. Ch. 782.— L.JJ. ; Maunsell r. White 
(1854) 4 H. L. Cas. 1039.— H.L. (IR.), cran- 
worth, l.c. and lord st. Leonards : prin- 
riple applied, Bold r. Hutchinson (1855) 24 

L. J. Oh.' 285 : 3 Eq. It. 743 ; 1 Jur. (N.s.) 365.— 

M. u. *, discussed, Gulliver, -Jn rc, Stroughill r. 
Gulliver (1856) 2 Jur. (n.s.) 700 ; 4 W. R. 684. 
— STUART, V.-C. : Barkvvorth r. Young (1856) 26 
L. J. Oh. 153 ; 4 Drew 1 ; 3 Jur. (N.S.) 34 ; 5 

W. R. 1 56. — K INI.’ MRS ley, v.-c. ; distinguished, 
Warden r. Jones (1857) 2 De G. & J. 76, So.— 
L.C. (see post, col. 3114): Cooper Wonnalcl 
(1859) 27 Beav. 266. — liOMlLLY. M.R. : Loxley 
r. Heath (1815© 29 L. j - . Ch. 213 ; 1 De G. F. 
& J. 489; 6 Jur. (N.s.) 436.— L.C. and L.JJ.; 
applied, Duckett r. Gordon (1860) 11 Ir. Ch. 11. 
181. — CUSACK SMJTJJ, M.R. ; not applied, 
Goldio.utt v. Townsend (1860) 28 Beav. 445. 
— ROM ILLY, M.R. ; Sands r. Soden (1862) 31 
L. J. Ch. 870 : 10 W- R. 765.— K1NDERSLEY, V.-C. ; 


applied, Walford r. Gray (1865) 11 Jur. (N.S.) 
106.— STUART, v.-c.: (affirmed, 11 Jur. (N.S.) 473 ; 
12 L. T. 437 : 13 W. R. 761. — L.c.) ; discussed, 
M'Askie t\ M‘Cay (1S68) Ir. R. 2 Eq. 447 ; 16 
W. R. 1187. — WALSH. M.R. ; Dasli wood ■>:. Jermvn 
(1879) 12 Ch. D. 776, 781 ; 27 W.^R. 86S.— 
bacon, V. -c. ; Allen, In re, Hincks r. Allen (1880) 
49 L. J. Ch. 553, 555 ; 28 W. R. 538.— MALINS, 
V.-C. ; applied - , Viret r. Viret (1880) 50 L. J. 
Ch. 69 ; 17 Ch. D. 3 65, p. ; 43 L. T. 493.— 
MALINS, V.-C.; Badcock,~In re, Kingdon v. 
Tagert (1SS0) 17 Ch. D. 361, 366; 43 L. T. 6SS ; 
27 W. R. 278. — MALINS, v.-c. ; distinguished, 
Cobden r. Bagwell (1886) 19 L. R. Ir. 150. 176. 
— PORTER. M.R. ; referred to, McManus r. Cooke 
(1887) 56 L. J. Ch. 662 ; 35 Ch. D. 681. 691 ; 
56 L. T. 900 ; 35 W. R. 754 ; 51 J. P. 708.— 
KAY, J. ; Johnstone v. Mappin (1891) 60 L. J. 
Ch. 241 : 64 L. T. 48.— KEKEWICH, J. (see post, 
col. 8116); dismissed and applied, Synge r. 
Synge (1894) 68 L. J. Q. B. 202 ; [1S94] 1 Q. B. 
466 ; 9 R. 265 ; 70 L. T. 221 ; 42 W. R. 309 ; 58 
J. P. 396.— C.A. 

Hammersley v. De Biel, dismissed and distin- 
guished . 

Fickus. In re, Farina v. Fickus (1899) 69 L. J. 
Ch. 161, 163 ; [1900] 1 Ch. 331, ,385 ; 81 L. T. 
749 ; 48 W. R. 250.— COZENS-HARDY, J. See 
post, col. 3117. 

Hammersley v. De Biel, discussed: 

Holland, In re, Gregg r. Holland (1901) 70 
L. J. Ch. 625 : [1901] 2 Ch. 145, 151 ; 49 W. R. 
476. 

FAR WELL, J. — W r ith regard to Be Biel v. 
Thompson and Hammersley v. Be Biel (Baron), 
i I would point out, with all respect, that Lord 
j Langdale did not decide the case on the ground 
that a subsequent memorandum would satisfy 
the Statute [of Frauds], but said that the subse- 
quent letter was either a sufficient note to satisfy 
the statute or a sufficient adoption of an ante- 
nuptial contract purporting to have been entered 
into by his sons in writing on his behalf ; and, 
further, that Lord Cottenham, in Lassence v. 
Tierney [1 Mac. & G. 551 (see post, col. 3115) ], 
expressly stated that his judgment in Hammersley 
v. Be Biel (Baron) turned on part performance 
by acts other than the mere marriage. — p. 627. 

Hammersley v. De Biel, dicta followed. 

Holland, In re, Gregg r. Holland (1902) 71 
L. J. Ch. 518 ; [1902] 2 Ch. 360, 378 ; 86 L. T. 
542 ; 50 W. R. 575 ; 9 Manson, 259. — C.A. ; 
reversing s.C. (supra'). 

STIRLING, l.j. — Further, Barlavorth v. Young 
[26 L. J. Ch. 153 ; 4 Drew 1 (see post, 

col. 3113) ] is an express decision that a contract 
in consideration of marriage may be enforced 
against a party who has signed a written 
memorandum of it after the marriage. There is 
no decision to the contrary, and there is much 
authority in the shape of did um in support of it. 
In particular, I think that, although it may be, 
as Farwell, J ., says, that the ultimate decision 
in Hammersley v. Be Biel (Baron) turned on 
part performance by acts other than the 
mere marriage, nevertheless, the judgments of 
Lord Langdale and Lord Cottenham do show 
that those learned judges were of opinion that a 
verbal a.nte-nnptial cont ract in consideration of 
marriage could be enforced if a proper memo- 
randum in ^writing were signed after the 
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marriage. — p. S27. See also the 1 judgments of 
V. Williams and Cozens-Hardy, L.JJ. And see 
“Estoppel,” vol. i. col. 1018. 

r 7 

Caton v. Caton (1865) 35 L. J. Oil. 292 
L. R. 1 Oh. 137 ; 12 Jur. (N.S.) 171 ; 14 
L. x. 34 ; 14 W. R. 267. — CRA N- 

WORTH, L?G. ; affirmed (1867) 36 L. J. 
Ch. 886 ; L. R. 2 H. L. 127.— H.L. (E.), 
referred to . 

Strahan v. GraharL (1867) 16 L. T. 87, 89. — 
M altns, V.-C. ; Garrett’s Trusts, In re (1S70) 
18 W. R. 684. — malins, v.-c. ; Kronheim r. 
Johnson (1S77) 47 L. J. Ch. 132 : 7 Ch. 1). 60, 
67; 37 L. T. 751 ; 26 W. R. 142. — FRY, J. ; 
Yiret i\ Yiret (1SS0) 50 L. J. Ch. 69 ; 17 Ch. D. 
365, n. ; 43 L. T. 493. — M ALINS, V.-C. ; Dyas r. 
Stafford (1881) 7 L. R. Ir. 590.— chattert-on, 

V. -C. ; McManus v. Cooke (1887) S6 L. J. Ch. 
662 ; 35 Ch. D. 681, 693 ; 56 L. T. 900 ; 35 

W. R. 754; 51 J. P. 70S.— KAY, J. And sec 
post, col. 3121, and “Estoppel,” vol. i. cols. 1018, 
1020. 

Hodgson v. Hutchenson (1712) 5 Yin. 522, 
PL 34. — L.K., referred to . 

De Biel v. Thompson (1841) 3 Beav. 469 ; 12 
CH. & F. 64, r \. — M.R. and L.C. ; affirmed, H.L. 
(supra, col. 3111). 

Hodgson v. Hutchenson, discussed and com- 
mented- on. 

Holland, In re, Gregg r. Holland (1901) 70 
L. J. Ch. 625; [1901] 2 Ch. 145; 49 W. R. 
476 ; reversed, C.A. (see post). 

farwell, J., after referring to the report of 
this case, said : — The first ground on which this 
was decided is that where the agreement is 
admitted by the answer the statute cannot be 
pleaded, and this was correct at that time, 
although it is no longer law ; see Moore v. 
Edwards [ (1798) 4 Yes. 23] and Blag den v. 
Bradhear [ (1806) 1 Eq. Cas. Abr. 19 ; Prec. Ch. 
526 ; 4 Str. 236 ; 1 P. Wins. 618]. The second 
ground is so concisely stated in the report that 
it is difficult to say what it really amounts to. — 
p. 626. And see post col. 3118. 

Battershee v. Farrington (ISIS) 1 Swanst. 
106 ; 1 Wils. Ch. 88 ; IS R. R. 32.— M.R. , 
discussed. 

Holland, In re, Gregg v. Holland (1901) 70 
L. J. Ch. 625, 630; [1901] 2 Ch. 145, 157; 49 
W. R. 476.— farwell, J. ; and (1902) 71 L. J. 
Ch. 518 ; [1902] 2 Ch. 360, 380 ; 86 L. T. 542 ; 
50 W. R. 575 ; 9 Hanson 259. — C.A. 

Saundersj|v. Cramer (1S42);3 Dr. & War. 87 ; 
5 Ir. Eq. R. 12 ; S. C. nom. Greene v. 
Cramer, 2 Con. & L. 54. — bug-den, L.C., 
not applied, 

Allen, In re, Hincks r. Allen (lSS0) r 49 L. J. 
Ch. 553, 555 ; 28 W. R. 533.— MALIKS, v.-c. 

Barkworth v. Young (1856) 26 L. J. Ch. 
153; 4 Drew 1; 3 Jur. (N.S.) 34; 5 
W. R. 156.— KINDERSLEY, V.-C. 

Discussed ami distinguished, Duckett r. Gordon 
(1860) 11 Ir. Ch. R. 181.— CUSACK SMITH, M.R. ; 
not applied, Goldicutt r. Townsend (1S60) 28 
Beav. 445. — romilly, m.r. ; referred to , Brook- 
man’s Trusts, In re (1869) L. R. 5 Ch, 182, 1SS ; 
39 L. J. Ch. 138 ; 22 L. T. 891 ; 18 AY. R. 199. 
— GIFFARD, L.J. ; commented o?+ Trowell r. 


Shenton (1878) 47 L. J. Ch. 738 ; 8 Ch. D. 318, 
324 ; 38 L. T. 369 ; 26 AY. R. 837.— C.A. (see post, 
col. 3115) ; referred to, Futcher r. Futcher (1881) 
50 L. J. Ch. 735, 736 ; 43 L. T. 30G ; 29 W. R. 
884.— FRY, J. 

Barkworth v. Young, discussed. 

Lucas r. Dixon (1889) 58 L. J. Ch. 161 ; 22 
Q. B. D. 357, 360 ; 37 W. R. 370.— C.A. 

Barkworth v. Young disapproved. 

Holland, In re, Gregg r. Holland (1901) 70 
L.J. Ch. 625, 627; [1901] 2 Ch. 145, , 151 ; 49 
W. R. 476. — farwell, J. ; reversed (post). 

Barkworth v. Young, approved and followed. 
Holland, In re, Gregg v. Plollaud (1902) 71 
L. J. Ch. 518, 524 ; [1902] 2 Ch. 360, 378.— C.A. 
See supra, col. 3112 and post, col. 311S. ' And see 
“ Contract,” vol. i. col. 648. 

Sureome v. Pinniger (1853) 3 De G. M. & G. 
571, distinguished and not applied. 
Gulliver, In re, Stroughill v. Gulliver (1856) 
2 Jur. (N.S.) 700 ; 4 W. R. 684.— STUART, V.-C. ; 
Goldicutt v. Townsend (1860) 28 Beav. 445.— 
ROMILLY, M.R. 

Sureome v. Pinniger, applied. 

Ungley r. Ungley (1876) 46 L. J. Ch. 189 ; 4 
Ch. D. 73, 77; 35 L. T. 619 ; 25 W. R. 39.— 
M alins, v.-c. (affirmed, (1877) 46 L. J. Ch. 
85£ ; 5 Ch. D. 887 ; 37 L. T. 52 ; 25 AY. R. 733. 
— C.A.) ; Sharman i-. Sharman (1893) 4 R. 124 ; 
67 L. T. 834 ; 9 Times L. R. 101— C.A. LINDLEY, 
BOWEN and KAY, L.JJ. 

Sureome v. Pinniger, dictum- disapproved. 
Holland, In re, Gregg v. Holland (1901) 70 
L. J. Ch. 625, 627 ; [1901] 2 Ch. 145, 157 ; 49 
W. R. 476.— farwell, j. ; reversed ( post). 

Sureome v. Pinniger, dictum, approved and 
followed. 

Holland, In re, Gregg v. Holland (1902) 71 
L. J. Ch. 518, 524 ; [190 Z] 2 Ch. 360.— C.A. (post). 

Warden v. Jones (1857) 26 L. J. Ch. 427 ; 
23 Beav. 487 ; 2 De G. & J. 76 ; 3 Jur. 
(N.S.) 459 ; 5 AY. R.*440-r~M.R. and L.C., 
referred, to. 

Goldicutt v. Townsend (1860) 28 Beav. 445. — 
ROMILLY, M.R. 

Warden v. Jones, applied. 

M‘Askie r. M‘Cay (1868) Ir. R. 3 Eq. 447 ; 16 
W. R. 1187. — WALSH, m.r. : Codrington v. Lind- 
say (1872) 42 L. J. Oh. 526, 529 ; L. R. 8 Ch. 
578, 588; 2« L. T. 177; 21 W. R. 182.— C.A. 
SELBORNE, L.C. and L.JJ. (affirmed, H.L., see 
post, col. 3142) ; Trowell v. Shenton (LS78) 47 
L. J. Ch. 738 ; 8 Cli. c D. 318, 324 ; 38 L. T. 369; 
26 W. R. 837. — C.A. jessel, m.r., cotton and 
THESIGER, L.JJ. 

Warden v. Jones, referred to. 

Whitehead, Ex parte, Whitehead, In re (1885) 
54 L. J. Q, B. 240; 14 Q. B. D. 419,424; 52 
L. T. 597 ; 33 AY. R. 471 ; 49 J. P. 405.— C.A. 

#; 

Warden v. Jones, discussed tend approved. 
Holland, In re, Gregg r. Holland (1901) 70 
L. J. Ch. 625, 628 ; [1901] 2 Ch, 145, 151 ; 49 
W. R. 476. — FARWELL, J. ; reversed ( post). 

Warden v. Jones, considered. 

Holland, In re, Gregg v. Holland (1902) 71 
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L. J. Ch. 518 ; [1902] 2 Ch. 300, 376 ; S6 L. T. 
542 ; 50 W. R. 575 ; 9 Mansou 259.— G. A. 

V. williams, L.J. — Warden v. Jones does not 
seem to me to be an authority for the general 
proposition that a post - nuptial settlement 
reciting that it was made iu pursuance of an ante- 
nuptial agreement cannot be good. In the first 
place, in Warden v. Jones there was no recital 
of such an ante-nuptial agreement, and although 
Lord Cranworth may have expressed the opinion 
that, assuming the existence of an antecedent 
parol agreement, it was not sufficient to satisfy 
the statute so as to give consideration to the 
settlement made after the marriage in pursuance 
of such agreement, this is a very different thing 
from deciding that the settlement would have 
been void against creditors if it had contained 
such a recital. — p. 523. 

STIRLING-, L.J.— Spurgeon v. Collier ((1758) 

1 Eden oo,post, col. 5 159) and Warden v. Junes 
appear to me to be consistent with the proposition 
that an ante-nuptial verbal contract may be 
enforced against a party to it who has after 
marriage signed a written memorandum of it, 
and also against a person identified in interest 
with him, as I take his trustee in bankruptcy to 
be when he sets up, as here, the same defence as 
the bankrupt himself might have set up. They 
certainly do not establish the contrary 
proposition, nor, as I think, do the dicta in 
the judgments cover it. Trnwell v. Shentou 
(supra, col. 3113) was decided with reference -{o 
another statute and a different class of cases, 
but is relied on mainly for the observation of 
Sir G. Jessel, M.R., that Warden v. Jones , being 
subsequent in date to JBarhworth v. Young 
[(1856) 26 L. J. Ch. 153; 4 Drew 1, supra, 
col. 3113], overrules it, but, as he expressly says, 

44 so far as the two are inconsistent.” As I have 
just said, I think there is no inconsistency 
between J Bark-worth v. Young and Warden v. 
Jones. — p. 527. 

cozens-hardy, L.J.-— A settlement, in no way 
referring to the parol contract, cannot be a note 
or memorandum thereof, nor can the marriage 
be regarded as a part performance sufficient to 
take the case out of the statute. This, as it 
seems to me, is all tjjat was decided by Lord 
Cranworth in T Vardan v. Jones: and Lord 
Cranworth’s dictum, upon which Farwell, J., 
relies, creates no difficulty when it is remembered 
that he was dealing with a case in which the 
plaintiff was asserting that the settlement was 
44 void as against creditors,” and was therefore in 
a better position than that of the settlor.— p. 529. 

Lassence v. Tierney (1849) 1 Mac. & G. 551 ; 
2 H. & Tw. 115 ; 14 Jur. 112.— -L.C., re- 
ferred to. 

Warden r. A ones (1857) 2£> L. J. Ch. 427, 129 ; 
23 Beav. 487 ; 2 I)c G. & J. 76, 86 ; 3 Jur. (n.s.) 
1459; 5\V. it. 446. — M.R. andL.C. ; Goldicutt r. 
Townsend (I860) 26 Beav. 415. — ROM illy, M.R. : 
Caton t. Caton (1866) L. R. 1 Ch. 137, 144 ; 35 
L. J. Ch. 292 ; 12 Jur. (n.s.) 171 ; 14 L. T. 171 ; 
14 W. R. 267.— CRANWORTH, L.O. affirmed, 
H.L. (e.) (see supra , col. 3113) ; Cahill ■?*. Martin 
(18S1) 7 L. R. 4*. 361.— J.A. ; eitz g-ibbon, l.j. 
dissenting; affirming 5 1J. R. Ir. 227. — V.-C. (re- 
versed, post) ; Cahill r. Cahill (1883) 8 App. Oas 
420,437; 49 WT. 605 ; 31 W. R. 861.— H.L. (ir.) 
(reversing C.A., stTpra ") ; Maddison r. Aldorsoii 
(1883) 52 L. J. Q. 1>. 737 ; 8 App. Oas. 467, 474 ; 
49 L T. 303 ; 31 W. R. 820 ; 47 J. 1*. 821.— Ji.L. 


(e.) ; Hutchins’ ‘Estate, In re (1886) 19 L. R. Ir.' 
215, 223.— Monroe, J. ; McManus r. Cooke 
(1887) 56 L. J. Ch. 662; 35 Ch. D. 681, 6<)1 ; 

56 L. T. 900 ; 35 W. R. 754 ; 51 J. P. 708.— 
KAY, J. 

Lassence v. Tierney, referred to. '* 

M’Intyre’s Trustees’ Estate, In re (188S) 21 
L. R. Ir. 421. 

MONROE, j. — It is now settled beyond all 
question that if a married woman, known to the 
other contracting parties to be rich, were to 
execute a deed, and then refuse to acknowledge 
it, her refusal to fulfil a contract which, by the 
express provisions of a statute she was not bound 
to fulfil, could not be considered a fraud on her 
part : Lassence v. Tierney, Cahill v. Cahill 
(supva, col. 3115). — p. 431. 

-• 

Lassence v. Tierney, applied. 

Johnstone v. Mappin (1891) 60 L. J. Ch. 241 ; 

64 L. T. 48. 

kekewich, J. — Let me assume that Mr. 
Mappin stated in the plainest terms that he 
would allow his daughter 300?. a year — whether 
by way of advance against this or that is im- 
material. What relief can be founded on such 
a statement ? The plaintiffs rely on Ha miner slop 
v. Be Biel [12 Cl. & F. 45, suprti, col. 3111], 
but in truth it tells against them. There is no 
pretence here of writing required by the Statute 
of Frauds, and without that representations such 
as here alleged cannot be enforced unless the 
party to whom they were made has done some- 
thing on the faith of them to justify the inter- 
ference of the Court. This is clear from the 
decision of the H.L. , apart from Lord Cottenham’s 
lucid judgment in Lassence v. Tierney. — p. 243. 

Lassence v. Tierney, referred to. 

Holland. In re, Gregg v. Holland (1901) 70 

L. J. Ch. 625, 627; [1901] 2 Ch. 145, 152 ; 49 
W. R. 476. — FARWELL, J. (see ante , col. 3112) ; 
and (1902) 71 L. J. Ch. 518, 524 ; [1902] 2 Ch. 
360 ; 86 L. T. 542 ; 50 W. R. 575 ; 9 Hanson 
259.— C. A. 

Jorden v. Money (1S54) 23 L. J. Ch. 865 ; 

5 H, L. Cas. 185. — H.L. (e.); LORD ST. 
LEONARDS dissenting , referred to. 

Goldicutt r. Townsend (I860) 28 Beav. 445. — 

M. R. ; M‘Askie v. M‘Cay (1S68) Ir R. 2 Eq. 447 ; 
16 W. R. 11S7. — WALSH, M.R. 

■ Jorden v. Money, discussed and applied. 

Mills ■?:. Fox (1887) 57 L. J. Ch. 56 ; 37 Ch, D. 
153, 163; 57 L. T. 792; 36 W. R. 219.— STIR- 
LING-, J. ; Balkis Consolidated Co. v. Tomkinson 
(1893) 63 L. J. Q. B. 134 ; [1893] A. C. 396, 410 ; 

1 R. 178 ; 69 L. T. 598 ; 42 W. R. 204.-1I.L. (E). 

- Jorden v. Money, referred, to. 

(iillman v. Carbutt (1889) 37 W. R. 437, 439. 
— C. A. ; licenses Insurance Corporation and 
Guarantee Fund v. Lawson (1S96) 12 Times L. R. 
501. — HOMER, J. 

Jorden v. Money, principle applied. 

Fickus, In re, Farina r. Fickus (1899) 69 
L. Ch. 161 ; [1900] 1 Oh. 331, 335 ; 81 L. T. 
749 ; 48 W. E. 250. 

COZENS- hardy. J. — A mere representation 
that the writer intends to do something in the 
future is not, though the person to whom it 
is made relies upon it, sufficient to entitle that 
person to obtafa. specific performance or damages 
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There must be a contract in order to entitle the 
party to obtain any relief. This seems to me 
to result from the judgments of the H.L. in Ham- 
mersley v. Be Biol (supra, col. 3111), Jordon v. 
Money, and Madclison v. Alder mn [ (1883) 52 
L. J. Q. 737 ; 8 App. Cas. 467]. ... It [the 
letter] is not, as in Ham mersley v. Be Biel, an 
‘‘arrangement proposed” by the father, and 
stated by him “ to be sufficient for the husband 
to act upon.” — pp. 163, 164. 

r 

Jorden v. Money, referred to. 

Whitechurch (George), Lim. v. Cavanagh 
(1901) 71 L. J. K. B. 400 ; [1902] A. C. 117, 130 ; 
85 L. T. 349 ; 50 W. R. 21S.— H.L. (E.) ; LORD 
ROBERTSON doubling. And see “ Estoppel ” 
vol. i. col. 1018. 

* 

Laver v. Fielder (1862) 32 1 rr J. Ch. 365 ; 
32 Beav. 1 ; 1 JS T . R. 18S ; 9 Jur. (n.s.) 
190; 7 L. T. 602; 11 W. R. 245.— 
ROMILLY, M.R., referred to. 

Keays v. Gilmore (1874) Ir. R. 8 Eq. 290 ; 
22 W. R. 465.— SULLIVAN, M.R. 

Laver v. Fielder, discussed. 

Allen, In re, Hincks v. Allen (1880) 49 L. J. Ch. 
553, 556 ; 28 W. R. 533.— MALINS, V.-C. 

Laver v. Fielder, distinguished. 

Keays v. Gilmore (supra), followed. 

Stephens v. Stephens (1886) 19 L. R. Ir. 190, 
196.— CHATTERTON, V.-C. 

Laver v. Fielder, distinguished. 

Fickus, In re, .Farina l\ Fickus (1899) 69 
L. J. Ch. 161 ; [1900] 1 Ch. 331, 335 ; 81 L. T. 
749 ; 4S W. R. 250. 

COZENS-HARDY. j.— It [the letter] is not, as 
in Barer v. Fielder , a statement that the writer 
would “adhere to” a “proposition” previously 
made. . . . The words are not “ her share,” as 
in Laver v. Fielder , which were held to mean 
the share to which the daughter would have 
been* entitled in the event of intestacy. I think 
“ a share ” means “ some share ” — “ some part.” 
The testator has given Mrs. Farina 2,000Z., and 
has satisfied the obligation, if any, imposed by 
the letter. — p. 164. 

• 

Coverdale v. Eastwood (1872) 42 L. J. Ch. 
118 ; L. R. 15 Eq. 121 ; 27 L. T. 646 ; 21 
W. R. 216.— bacon, v.-c., discussed. 

Alderson v. Maddison (1880) 49 L. J. Ex. 801 ; 
5 Ex. D. 293, 300 ; 43 L. T. 349 ; 29 W. R. 105. 
— STEPHEN, J. ; (reversed, see post, col. 3120) ; 
Allen, In re, Hincks r. Allen (1880) 49 L. J. Ch. 
553. 555 ; 28 W. R. 533. — MALINS, V.-C. ; Att.- 
Gen. r. Murray (1887) 20 L. R. Ir. 124. — c.A. 

Alt v. Alt (1862) 32 L. J. Ch. 52 ; 4 Gift 84 ; 
8 Jur. (N.S.) 1075 ; 7 L. T. 266.— STUART, 
V.-C. 

Discussed, Duckett Thompson { 1883 ) ji 
L. R. Ir. 424, 429.— V.-C. : (Mirrored and applied, 
Viret c. Viret (1880) 50 L. J. Ch. 69 ; 17 Ch. D. 
365, n. ; 43 L. T. 493.— MALINS, V.-C. 

Alt r. Alt, not applied, report commented on. 

Spicer, In re, Spicer v. Spicer (1901) 84 E. T. 
195. — BUCKLEY, J. 

Annandale, Ex parte, Curtis, In re (1834) 
2 Mont. & A. 19 ; 4 Deac. & C. 511.— 
C.J., applied. 

Mudge r. Rowan (1S68) 37 L. r J. Ex. 79, 82 ; 


L. R. 3 Ex. 85, 89 ; 17 L. T. 576 ; 16 W. R. 
403.— EX. 

King, In re, Sewell v. King (1879) 49 
L. J. Ch. 73; 14 Ch. D. 179 ; 2SW. R. 
344. — HALL, V.-C., referred to. 

Richardson, In re, Weston v. Richardson (1882) 
47 L. T. 514.— KAY, J. 

Doe d. Jones v. Williams (1833) 5 B. & Ad. 
783 ; 2 JS T . & M. 602 ; 39 R. R. 645. 
— K.B., discussed. 

Hoban, In re, Lonergan r. Hoban (1895) 
[1896] 1 Ir. 101, 411. — porter, m.r. 

Randall v. Morgan (1805) 12 Ves. 67; 8 
R. R. 289. — M.R., applied. 

Madox v. Nowlan (1824) Beat. 6S|g.— man- 
ners, L.C. 

Randall v. Morgan, referred' to. 

Quinlan v. Quinlan (1834) Hayes & J. 785. 
— EQ. ex. (ir.) ; De Biel (Baron) r. Thompson 
(1841) 12 Cl. & F. 61, n. — L.C. ; affirmed, h.l. 
(ante, col. 3111). 

Randall v. Morgan and Quinlan v. Quinlan, 

discussed and applied. 

Maunsell r. White (1844) 1 Jo. & Lat. 539 ; 
7 Ir. Eq. R. 413.— SUGDEN, L.C. ; affirmed, (1854) 
4 H. L. Cas. 1039. — H.L. (ir.). cranwoeth, 
L.C. and LORD ST. LEONARDS. 

Randall v. Morgan, dictum commented on. 

Barkworth t\ Young (1856) 26 L. J. Oh. 153 ; 
4 Drew. 1 ; 3 Jur. (n.s.) 34 ; 5 W. R. 156. — 
KINDERSLEY, V.-C. 

Randall v. Morgan, referred to. 

Goldicutt v. Townsend (I860) 28 Beav. 445. — 
ROMILLY, M.R 

Randall v. Morgan, dictum, approved. 

Holland, In re, Gregg r. Holland (1901) 70 
L. J. Ch. 625, 627; [1901] 2 Ch. 145, 151; 49 
L. T. 476. — FARWELL, f. ; reversed (post). 

Randall v. Morgaft, discussed. it 

Holland, In re, Gregg v. Holland (1902) 71 
L. J. Ch. 518 ; [1902] 2 Ch. 3*0, 378 ; 86 L. T. 
542 ; 50 W. R. 575 ; 9 Manson 259. — C.A. 

v.- williams, l.j. — M oreover, there is the 
opinion of Lord Cottenham in his judgment 
in Be Biel (Baron) v. Thompson (ante, col. 3111), 
when that case was before him as L.c. . . . 
Lord Cottenham says : “ I am aware that in 
Hand all v. Morgan Sir W. Grant suggests a 
doubt, whether a written promise after marriage 
to perform a parol agreement made before could 
be enforced ; but in Hodgson v. Ifutehenson 
(ante, col. 3113), Taylor v. Beech [ (1719) I Vcs. 
sen. 297], And Moit*aeuto v. M met cell (ante, col. 
31 10), it was held that such a subsequent written 
promise would be binding within the statute.” 
It does not seem to me that anything that was 
said by Lord Cottenham, in Lnssencc v. Tierney 
(supra, col . 31 1 5), as the grounds of his decision in 
Hammer sic y v. Be Biel (Baron) (ante, col. 3113), 
can get rid of what hejsaid as a dictum, in which 
lie deliberately differed fromr&ir W. Grant’s 
doubt in Bandall v. Morgan. It is to be observed 
that in the H.L. counsel abandoned the Statute 
of Frauds point. In my judgment the balance 
of authority, ns well as reason, supports’ the 
view of Kindersley, V.-C., in Barhcorth v. 
Young (ante, col. 3113). — p. 524. 
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Ainslie v. Medlycott (1803) 0 Yes. 13; 7 
R. R. 135.— GRANT, M.R., followed. 

Evans v. Wyatt (1862) 31 r»eav. 217 ; 0 Jur 
(N.S.) 409 ; 7 L. T. 86 ; 10 W. R. 813.— romilly. 
m.r. 

Neville v. Wilkinson (1782) 1 Bro. C. Cl. 
543. — L.C., discussed. 

Vauxhall Bridge Co. r. Spencer (Earl) (1821) 
Jacob 64; S. C. (1817) 2 Madd. 356.— eldon. 
L.C. 

Neville v. Wilkinson, approved. 

Jorden v. Money (1854) 23 L. J. Cli. 805 ; 
5 H. L. Cas. 185, 210 .— h.l. (e.). 

CRANWORTH, L.o. —In JSerille v. Wilkinson 
an injunction was granted to restrain the en- 
forcement of a demand, the party seeking to 
enforce it having falsely represented to the father 
of the lady while a marriage treaty was pending 
that there was no such demand existing. — p. 868". 

Neville v. Wilkinson and Vauxhall Bridge 
Co. v. Spencer (Earl), principle applied. 

Bold v. Hutchinson (1855) 24 L. J. (Jh. 285 ; 
3 Eq. R. 743 ; 1 Jur. (N.S.) 365.— ROMILLY, m.r. 

Neville v. Wilkinson. 

Dist.i/a/uished , Evans r. Wyatt (1862) 31 Bcav. 
217 ; 9 Jur. (N.S.) 499 ; 7 L. T. 86 ; 10 W. R. 813. 
— ROM ILLY, M.H. ; discussed, Luxmove r. Clifton 
(1867) 17 L. T. 460, 461 ; 16 W. R. 265; >c- 
ferred to , Mills r. Fox (1887) 57 L. J. Ch. 56 ; 
37 Ch. D. 153, 163 ; 57 L. T. 702 ; 36 W. R. 219. 
— STIRLING, J. 

Maunsell v. Hedges (1854) 4 H. L. Cas. 
1030. — H.L. (lit.). GR AN WORTH, L.C. and 
LORD ST. LEONARDS ; affirming S. C. nom. 
Maunsell v. White (1844) 1 Jo. & Lat. 
530 ; 7 Ir. Eq. R. 41 3. — SUGDEN, L.C. 

Distinguished, Bold v. Hutchinson (1855) 24 
L. J. Ch. 285 ; 3 Eq. R. 743 ; 1 Jur. (N.S.) 365. 
— m.r. ; discussed, A licit? In re, Plincks v. Allen 
(1880) 40 L. J. Ch. 553, 556 ; 28 W. R. 533.— 
MALINS, v.-c. ; Aldorsorw-. Maddison (1880) 40 
L. J. Ex. 801 ; 5 Ex. D. 203, 304 ; 43 L. T. 349 ; 
20 W. R. 105.— WRPHSN, J. ( see post , col. 3121) ; 
reversed ( post , col. 3120). 

Swift v. Grazebrook (1848) 12 Jur. 87. — 
SHAD WELL, V.-C., rule in, not applied. 

Moorhnuse v. Colvin (1851) 21 L. J. Oh. 177 ; 
15 Beav. 341. — JM.R. ; affirmed, (1852)21 L. J.Ch. 
782.— L.JJ. 

Laughter's Case (1505) Co. Rep. 21 b ; 
S. C. nom. Eaton v. laughter, Oro. Eliz. 
308 ; Eaton’s Case, T. Moore, 357 ; Eton v. 
Laughter, Popham, 9 £.— k.r., considered. 

Jones r. How (1850) 0 O. B. 1. — C.P. ; con- 
firmed, (1850) 10 L. J. Ch. 324 ; 7 Hare 267 ; 14 
Jur. 145.— wic RAM, v.-C. 

Loxley v. Heath (1860) 20 L. J. Ch. 313 ; 1 
l)e G. F. & J. 480 ; 6 Jur. (N.S.) *1,36.— L.C. 
and L.JJ. ; aftirming (1850)27 Beav. 523 ; 

8 W. R, 314. — ROYALLY, M.R.. applied . 

Bandar. Soden' (1862) 151 L. J. Ch. 870; 10 
W. It. 765. 

KlNDERSLEY^V.-C. — Loxley v. Heath is a very 
similar case, where 4t was held that the settle- 
ment was complete, and there was nothing to be 
inferred from the letters, standing alone ; riiat 
is exactly the case here. — p. 872. 

O.C. 


Loxley v. Heath, discussed and applied . 

Badcock, In re, Kingdon r. Taeert (1880) 17 
Ch. D. 361, 366 ; 43 L. T.68S; 29~W. R. 27S.— 
MALINS. V.-C. 

Luders v. Anstey (1790) 4, Yes. 501 ; 4 R. R. 

276. — LOUGHBOROUGH, L.C. 

Distinguished, Quinlan r. Quinlan (1834) 
Hayes & J. 785. — EQ. EX- (IR.) ; referred to , 
Prole r. Soady (1859) 29 L. J. Ch. 721 ; 2 Gift. 
1 ; 5 Jur. (N.S.) 1382 ; 1 L. T. 300 ; 8 W. R. 131. 
—STUART, V.-C. 

Luders v. Anstey, explained. 

Alderson r. Maddison (1S&T>) 5 Ex. D. 293 ; 49 
L. 4 T. Ex. 801 ; 43 L. T. 349 ; 20 W. R. 105 ; 
reversed (see post). 

Stephen, j. — In Luders v. Anstey it was held 
that a letter, making a suggestion as to a settle- 
ment, followed by marriage under such circum- 
stances as to imply the acceptance of the 
suggestion, may he a contract for a settlement. 
— p. 290. 

Luders v. Anstey. applied. 

Fickus, In re, Farina r. Fickus (1S09) 69 L. J. 
Ch. 161, 163 ; [1900] 1 Ch. 331, 335 ; 81 L. T. 
740 ; 48 W. R. 250 .— COZEns-hardy, j. 

Walford v. Gray (1865) 5 N. R. 235 ; 11 Jur. 
(N.S.) 473 ; 11 L. T. 432 ; 13 ?V. E.761.— 
C.A., referred to. 

Thompson r. Thompson (1871) Ir. R. 6 Eq. 
113. — CHATTERTON, V.-C. 

Prole v. Soady (1859) 29 L. J. Ch. 721 ; 2 
Gift. 1 ; 5 Jur. (N.S.) 1382 ; 1 L. T. 300 ; 

8 W. R. 131. — STUART, v.-c., discussed. 

Alderson v. Maddison (1880) 40 L. J. Ex. SOI ; 

5 Ex. D. 203, 290 ; 43 L. T. 349 ; 29 W. Ii. 105. 
—STEPHEN, J. ; reversed, (1881) 50 L. J. Q. B. 
466 ; 7 Q. B. D. 174 ; 45 L. T. 334 ; 20 R. 
556. — C.A. ; latter decision affirmed, h.l. (post). 

Prole v. Soady, distinguished. 

Badcock, In re, Kingdon r. Tagcrt (18S0) 17 
Ch. D. 361 ; 43 L. T. 688 ; 20 W. E.£7S. 

MALINS, v.-O. — Prole v. Soady can hardly he 
considered as a very distinct authority, because 
the decision of Stuart, V.-C. was appealed from, 
and, as 1 well remember, the L.JJ., finding a 
difficulty, declined to decide it one way or the 
other, and said that there had better be a com- 
promise, and a compromise was accordingly made. 
But. there is a remaikable difference between 
that case and this, as Mr. Dickson, who was 
decided by Stuart, V.-C., to be bound by his con- 
tract to make the settlement upon M.rs. Prole, 
never made any subsequent settlement, though 
Mr. Prole did make a subsequent settlement. . . . 

1 had lat.e?y before me . . . Vi ret v. Vi ret (post, 
col. 3121), where a letter was written the very 
day before the marriage, and then, without, any- 
thing more having been done, the marriage took 
place. 1 could not do otherwise than come to 
the conclusion that the marriage had taken place 
upon the faith of the letter. — p. 3G5. 

Prole v. Soady. referred to. 

Maddison r. Alderson (1883) 52 L. J. Q. B. 
737 ; 8 App. Cas. 467, 473 ; 40 L. T. 303 ; 31 
W. R. 820. — H.q, (r.) ; affirming c.A. (supra). 

See “ Estoppel,” voL i. col 1020. 
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Viret v. Viret (18S0) 50 L. J. Ck. 69 ; 17 Ch. 
D. 365, n. ; 43 L. T. 493.— MALINS, V.-C., 

r referred to. 

Badcock, In re, Kingdon r. Tagert (supra). 

Viret~v. Viret, applied. 

Spicer, i/n re, Spicer r. Spicer (1901) 84 L. T. 
195. — BUCKLEY, J. 

Dashwood v. Jermyn (1879) 12 Ch. D. 776; 
27 W. li. S6&-— BACON, v.-C., discussed. 

Alderson /■. Maddison (18«0) 49 L. J. Ex. 801 : 
5 Ex. D. 293 ; 43 L. T. 349 : 29 W. B. 105 : 
reversed, c.A. (see supra, col. 3120). 

STEPHEN, J. — Both Lords Oran' worth and St. 
Leonards point outfit hat in J Taunsell v. Hedges 
(supra, col. 3119) there was no contract at all, 
and they decide the case on that basis. -The 
cases of Cat on v. Cato a [L. 11. 2 H? L. 127, ante , 
col. 3113] and Dashwood v. Jermyn are illustra- 
tions of the same principle. Each is a case in 
which a promise to make a will, not amounting to 
a contract, was held to confer no rights upon 
the promisee after the death of the promisor. — 
p. 305. 

Dashwood v. Jermyn, applied. 

Ashwell and Nesbit, Limited c. Stanton (1900) 
16 Times Lr B. 399, 40(J.— darling and 
BUCKNILL, JJ. 

M £ Askie v. M‘Cay (1868) Ir. B. 2 Eq. 447 ; 
16 W. B. 1187. — WALSH, M.R., referred to. 

Downes, In re [1898] 2 Ir. B. 302, 307. — 
BOYD, J. 

Tweddle v. Atkinson (1861) 30 L. J. Q. B. 
265 ; 1 B. <fc S. 393 ;4L. T. 468 : 9 W. B. 
781. — Q.B., improved and applied. 

Gandy u Gandy (1885) 54 L. J. Ch. 1154 ; 30 
Ch. D. 57, 69 ; 53 L. T. 306 ; 33 W. B. 803.— C.A. 

Tweddle v. Atkinson, distinguished. 

Drimmie r. Davies (1898) [1899] 1 Ir. B. 176, 
182 ,-^-c.a. fitzgibbon, walker and holmes, 
l.j. 

Tweddle v. Atkinson, discussed. 

Drimmie v. Davies, referred to . 

Kenney r. Employers Liability Assurance 
Corporation [1901] 1 Ir. B. 301, 331.— C.A. 
walker, L.J. dissenting ; reversing porter, m.r. 

Kay v. Crook (1857) 3 Sm. & G. 407 ; 3 Jur. 
(N.S.) 104 ; 5 W. B. 220.— STUART, V.-C., 
approved- but not applied . 

Laver -v. Fielder (1862) 32 L. J. Ch. 365 ; 32 
Beav. 1, 7 ; 1 N. B. 188 ; 9 Jur. (n.s.) 190; 7 
L. T. 602; 11 W. B. 245. 

ROM illy, m.r. — It was said that the words 
were too vague and ambiguous, and that no dis- 
tinct. meaning could be put upon them, and Kay 
v. Crook was referred to, in which a person 
promised to recognise his son, in coipmon with 
the rest of his family, in the future provisions of 
his will, and it was held to be too vague to 
entitle him to any speciiic interest. It is not 
necessary to consider what the effect would have 
been in this case if the words had been k ‘ a 
share ” instead of “ her share ” of the property. — 
p. 368. See wide, col. 3117. 

Kay v. Crook. 

Discussed, Allen, In re, ITincks v. Allen (1SS0) 
49 L. J. Cii. 553, 555; 28 W. R. 533— MALINS, 
v.-O. ; approved, Stephens r. Stephens (1886) 19 
L. B. Ir. 190. — CHATTERTON, VAC. 


2. Covenants to Settle. 

Jones v. Martin (1798) 6 Bro. P. 0.437 ; 5 
B. B. 32. — H.L. (e.) ; reversing (1797)3 
Anstr. 882. — ex. And see 5 Ves. 26(5, n. f 
and 8 Bro. 1\ O. 242. 

Distinguished, Lewis r. Madocks (1803) S Ves. 
150; 7 li. B. 10.— L.C. (see S. U. (1810) 17 Ves. 
48. — L.C.) : discussed, Kortescue r. Hennah 
(1812) 19 Ves. 67; 12 B. B. 137.— m.r. ; 
referred to, Eyre /*. Monro (1857) 26 L. J. Ch. 
757 ; 3 K. & J. 305 ; 3 Jur. (N.S.) 584 ; 5 W. B. 
470. — WOOD, V.-C. 

Fortes cue v. Hennah (1812) 19 Ves. 67 ; 12 
B. LI. 137. — M.R., referred to. 

Ennis v. Smith (1839) Jones & C. 400 . — ex. 
EQ. (IR.). 

Fortescue v. Hennah, discussed find dis- 
tinguished. 

Parkin,* in re, Hill r. Schwarz (1892) 62 L. J. 
Ch. 55 ; [1892] 3 Ch. 510, 517 ; 67 L. T. 77 ; 41 
W. B. 120. — Stirling, j. 

Willis v. Black (1828) 4 Buss. 170 ; 7 L. J. 
(0.8.) oil. 3. — LYNDHURST, L.C. ; reversing 
(1824) 1 Sim. <Sc S. 525 ; 2 L. J. (O.S.) Cli. 
131. — V.-C., oi at applied. 

Duckett r. Gordon (1860) 11 Jr. Ch. B. 181. — 
CUSACK SMITH, M.R. 

Duckett v. Gordon, not applied. 

JBorrowes v. Borrowes (1872) lr. B. 6 Eq. 368. 
—SULLIVAN, m.r. ; Weldon V. Bradshaw (1873) 
Ir. B. 7 Eq. 168.— CUATTEUTON, V.-C. 

Needham v. Kirkman (1820) 3 B. & Aid. 531. 
— K.B. 

Folloived , Needham v. Smith (1S2S) 4 Buss. 
318 ; 6 L. J. (o.s.)Cli. 107 ; 28 Li. B. 107.— M.R. ; 
referred to, Bavenshaw r. M oilier (post). 

Needham v. Smith. 

Deferred to, Bavenshaw r. Hollier (1835) 4‘ 
L. J. Ch. 116.— LYNDHURST, L.c. ; approved , 
Brookman’s Trusts, In-ro (1869) 39 L. J. Ch. 
138 (post). 

Jones v. How (1850) 19 L. J. Ch. 321 ; 7 
Haro 267 ; 1.4 Jur. U5.— WIURAM, V.-C. 
(8. C. 9 C. B. 1.— dp.)-* 

Discussed , Barkworth r. Young (1856) 26 
L. J. Ch. 153 ; 4 Drew. 1, 22 ; 3 Jur. (N.s.) 31 ; 
5 W. B. 156. — KINDEIIS LEY, V.-C. ; disapproved 
and not followed , Brookman’s Trusts, In re (1869) 
38 L. J. Ch. 585 ; L. B. 5 Ch. 186, n. ; 17 VV. B. 
818.— MALINS, V.-C. 

Jones v. How, approved. 

Brookman’s Trusts, In re, reversed. 

Brook man’s Trusts, In re (1869) 39 L. J. Oh. 
138 ; L. B. 5 Ch. 182 ; 22 L. T. 891 ; 18 W. R. 199. 

GJ fraud, L.J. safcl the subject-matter of the 
covenant could not be ascertained till the death of 
the covenantor, as it only dealt with the property 
of which he should be seised or possessed at his 
death ; ami, in addition to this it was obviously a 
contingent covenant which made it not so favour- 
able for fho respondents as was the state of things 
in Jones v. How and Sfeedham v. Smith (supra), 
for in the event of <$here being children who 
should die in the lifetime of the daughter leaving 
issue, those children or their issue could take 
nothing, as the covenant wasonly* to take effect in 
case E. A. Brookmun skoukfsurvive her father, 
or dying leave any child or children. The rule 
of law was perfectly plain that a person who 
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entered into a covenant of this kind was not ' 
bound to do more than to make a will in the 
terms of the covenant. . . . There was nothing in 
the covenant which bound the testator to make 
his will in such a way as would prevent a lapse. 
— p. 141. 

Brookman’s Trusts, In re, explained. 
Brookman r. Smith (1871) 40 L. J. Ex. 161, 

1 OS ; L. It. 6 Ex. 291, 302 ; 24 L. T. 625 ; 19 
W. K. 1021).— EX. ; affirmed, (1872) 41 L. J. Ex. 
114 ; L. R. 7 Ex. 271 ; 26 L. T. 974 ; 20 W. R. 
906.— EX. CH. 

Graham v. Wickham (1863) 1 De G. J. & S. 
474 ; 9 Jur. (n.S.) 702 ; 2 N. R. 410 ; 31 
Beav. 447 ; 8 L. T. 679 ; 11 W. R. 101).— 
L.JJ. ; affirming M.R., not applied. 
Borrowes r. Borrowes (1872) lr. R. 6 Eq. 
368.— SULLIVAN, m.r. ; Att.-Gen. r. Murray 
(1887) 20 L. R. Ir. 124, 132.— c.A. Ashbourne, 
L.C., FITZGIBBON and BARRY, L.JJ. 

Logan v. Wienholt (1833) 1 Cl. & F. 611 ; 
7 Bligh (n.S.) 1. — H.L. (E.), explained and 
principle nut applied. 

Powell’s Trusts, In re (1856) 2 Jur. (N.S.) 799. 
— STUART, V.-C. 

Logan v. Wienholt, referred to. 

Eyre r. Mnnro (1857) 26 L. J. Oh. 757; 3 
K. & J. 305, 309 ; 3 Jur. (N.S.) 584 ; 5 W. R. 870.— 
WOOD, V.-C. • 

Logan v. Wienholt and Eyre v. Munro. 

referred, to. 

Keays /\ Gilmore (1874) Ir. R. 8 Eq. 290 ; 22 
W. R. 465.— SULLIVAN, M. R. 

Logan v. Wienholt, discussed. 

Eyre v. Munro, distinguished. 

Att.-Gen. r. Murray (1887) 20 L. R. Ir. 124. 

—C.A. ASHBOURNE, L.C., FITZGIBBON and 

barry, l.jj. ; reversing ex. d. 

Ereemoult (or ErSmoult) v. Dedire (171 S) 
1 P. Wins. 429.— ^PARKER, L.C., applied.' 
Williams r. Lucas (17^9) 2 Cox 160. — EX. 

Ereemoult v. Dedire, discussed. 

Fallen er r. O’Brien’ (1812) 2 Ball k B. 214. - 
manners, L.O. ; Rfivcushaw r. I lillicr (1835) 
4 L. J. Oh. 119 ; 7 Sim. 16, n. — LYNDHURST, L.O. 

Ereemoult v. Dedire, commented on. 

Ealkner v. O'Brien, referred to. 

Lvstor r. Burroughs (1837) 1 Or. & Wal. 139. 
— PLUNK ET, L.C. 

Ereemoult v. Dedire, discussed. 

Wellesley r. Wellesley (1839) 9 L. J. Oh. 
21, 24 ; 4 Myl. & Cr. 561, 580.— L.C. 

Ereemoult v. Dedire, Applied. 

Murnington r. Keane (1858) 27 L. J. Ch. 791, 
794 ; 2 De G. &.I. 292, 315; 4 Jur. (N.S.) 981 ; 
6 W. R. 434.— L.C. and L.JJ. 

Ereemoult v. Dedire, explained. 

Montagu r. Sandwich (Earl) (1886) *32 Oil. I>. 
525 ; 55 L. J. Ch. 925 ; ^>4 L. T. 502. — C.A. 

Cotton, L.J^ — The j^.C. [in Morning ton, v. 
Keane (supra) ] says this: . . The observa- 

tions in Fremoult v. Dedire render that case, as 
it appears to Ac, an important authority, as ex- 
hibiting the distinction between a covenant to 
charge specific lands and one to charge lands 
generally. There the testator had covenanted 


to settle his lands in Romney Marsh, and also 
lands that should be of the value of 60/. per 
annum, upon his wife for her life ; and it was 
held that the former part of the covenant 
created a charge, and that the latter did not.. 55 
Why? Because it was not all his .glands at a 
particular place but. lands of the vaTue of 60/. a 
year, and that could not be ascertained without 
evidence, and therefore left, the lands indefinite. 
— p. 539. 

Goodrick v. Shotbolt (1712) Pre. Ch. 333. 
— L.K. 

Applied , May ?\ Roper (1831) 4 Sim. 360, 363. 
— V.-C. ; discussed , Miller r. Collins (1896) 65 
L. J. Ch. 353 ; [1896] 1 Ch. 573, 592 ; 74 L. T. 
122 ; 44 W. R. 466.— C.A. 

* Knight^v. Calthorpe (1085) 1 Vera. 347 ; 

1 Eq.*Cas. Abr. 33, pi. 16. — L.C. not late. 

Powell r. Grigby (1835) 8 Cl. & F. 103 : 
9 Bligh (N.S. ) 646.— H.L. (E.) ; affirming S. C. 
non. Grigby v. Powell (1S82) 5 Sim. 290 ; 35 
R. R. 164.— V.-C. 

Knight v. Calthorpe, referred to. 

Powell v. Grigby ; Grigby v. Powell, ex- 
plained. 

Eyre v. Green (1S46) 2 Coll. C. C. 527 ; 10 
Jur. 384.— KNIGHT BRUCE, V.-C. # 

Shute, Ex parte (1S33) 3 Deac. & C. 1. 
— BK ., applied. 

Corr r. Corr (IS78) 8 L. R. Ir. 488, n. — BALL, 
L.C. ; varied, (1879) 3 L. R. Ir. 435. — c.A. 

Smith v. Smith (1835) 1 Y. & C. 338.— 
EX. EQ. ; C.B., discussed. 

Burridge r. Row (1842) 11 L. J. Ch. 369, 370 ; 
1 Y. & C. C. C. 183, J 92.— KNIGHT BRUCE, V.-C. ; 
affirmed, L.C. (see post ) ; Stack /’. Royse(l861) 12 
Ir. Ch. R. 246.— cusack smith, m.r. 

Smith v. Smith, considered. 

Weston, In re, Davies r. Tagart (1900) 69 
L. J. Ch. 555 : [1900] 2 Ch. 164, 167 ; 8* L. T. 
591 ; 48 W. 11. 467. 

STIRLING, J.— In Smith, v. Smith the husband, 
in contemplation of marriage, executed in favour 
of the trustees of his marriage settlement a bond, 
and also a mortgage of real estatt? by way of 
security for 15,000/., to be held upon trusts 
under which lie took the lirst life interest. He 
failed to pay the 15,0007. in accordance with 
the bond, and the mortgage was realised and 
provided less than 15,000/. It was held that 
the trustees were entitled to retain the income 
arising from the investment of the purchase- 
money until the whole of the 15,000/. should 
be made good. — p. 558. 

Burridge v. Row (1842) 11 L. J. Ch. 369 ; 
1 Y. A. C. 0. C. 183.— KNIGHT BRUCE, V.-C.; 
affirmed' (1844) 13 L. J. Ch. 173; 9 Jur. 299. 
— L.C. And see vol. i. col. 1347. 

Burridge v. Row, discussed and applied. 

Corr r. Corr (1879) 3 L. R. Ir. 435, 448.— C.A. ; 
varying (1878) 3 L. R. Ir. 438, n.— ball, L.C. 

• Burridge v. Row and Corr v. Corr, applied. 

Weston, In re, Davies r. Tagart (1900) 69 

L. J. Ch. 555 ; [1900] 2 Ch. 164, 167 ; 82 L. T. 
591 ; 48 W. R. 467. 

STIRLING, J. — Burridge v. Bow was also a 
case of a marriage settlement. The trust property 
consisted of- t .vo sums of 5,000/., one secured by 
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the covenant of the husband and policies of 
assurance on his life ; the other by the bond 
of the father-in-law. The trusts of the former 
were for the wife for life, with remainder to 
the husband for life with an ultimate reversion 
in default 1 " *of children of the marriage (which 
event happened) for the husband, his executors, 
administrators, and assigns. The husband be- 
came bankrupt, and the father-in-law purchased 
the husband’s interest in the 5,000/. coming 
from the latter, and afterwards himself became 
bankrupt. It was held that the assignee in the 
bankruptcy of the father-in-law could not take any 
interest in the fund which had arisen from the 
policies brought intg settlement by the husband 
without satisfying what was clue under the 
father-in-law’s bond. . . . Corr v. Core ^ r as 
again a case of a marriage settlement, where a 
husband conveyed leaseholds to trustees and 
executed in their favour a bond for 2,000/., 
being the amount of the wife’s fortune which 
he had received. Under the trusts he took a 
first life interest determinable on bankruptcy 
— an event which happened. It was held by 
the C. A. that the trustees were entitled to 
retain the income of the leaseholds until the 
amount of the debt due to them on the bond 
was made goo£. — pp. 558, 559. 

Monypenny v. Monypenny (1857) 27 L. J. 
Ch. 369 ; 4 K. & J. 174.— WOOD, Y.-C.. 
bramwell and watson, bb., applied. 

Kirwan v. Burchell (1859) 10 Ir. Gh. R. 63. 
— CUSACK SMITH, M.R. 

Monypenny v. Monypenny. reversed, (1859) 
28 L. J. Ch. 303 ; 3 De G. k J. 572 ; 5 Jur. 
(N.S.) 233 ; 7 W. R. 276. — L.C. ; latter decision 
affirmed, (1S61) 31 L. J. Ch. 269 ; 9 H. L. 114. 
— H.L. (E.) ; lord ST. LEONARDS dissenting. 

Monypenny v. Monypenny, dismissed. 

Minchin r. Mincliin (1871) Ir. R. 5 Eq. 178, 
190. — SULLIVAN, M.R. ; Thompson r. Thompson 
(18715 Ir - 6 Eq. 113.— CHATTERTON, v.-c. ; 
Borrowes v. Borrowes (1872) Ir. R. 6 Eq. 368. — 
SULLIVAN, M.R. 

Monypenny v. Monypenny, distinguished. 

Weldon '/* Bradshaw (1873) Ir. R. 7 Eq. 168. 

— CHATTERTON, V.-C. 

Monypenny v. Monypenny, considered. 

Sligo Leitrim and Northern By. v. Whyte 
(1893) 31 L. R. Ir, 316. 

porter, m.r. — There was a claim against the 
assets of a testator who was a party to a 
marriage settlement, and he had granted an 
annuity or jointure charged upon certain lands 
to the intended wife, in case she, should survive 
him and her husband. In the deed tlie testator 
described himself as entitled in fee simple to the 
lands charged, and he in fact thought he was 
owner in fee. He really had, howev<&, only a 
life estate, as was discovered on the considera- 
tion of a difficult and obscure title after his 
death. Consequently the jointure was not 
charged on the lands at all, and therefore was 
incapable of enforcement against the lands. The 
deed did not contain any express covenantor 
title ; but it did contain a proviso that it should 
he lawful to enter and distrain for the annuity ; 
and, inasmuch as the grantor’s estate having 
failed, the right to distrain did not exist, it 
was contended that the covenant was broken, 
and the jointress was entitled tcT come against 


the personal estate ; and the TT. L. so held. 
They did not all agree. Lord St. Leonards, 
who dissented, treated the case as being a 
perfectly clear one, and stated his views with 
a fine arrogance and perfect confidence, saying 
that he was right, and regretting very much 
that his learned colleagues did not agree with 
him. But though he may have been right up 
till that time, he cannot be held to be so now, 
and the decision binds everyone. His judg- 
ment is mainly based on the fact that the 
deed in question was a marriage settlement, 
and that in such a document there is, by the 
settled practice of conveyancers, no covenant 
for title and no personal liability intended. 
But the H. L. decided that there was an express 
covenant, which was broken ; and that the 
measure of damages was the amount* of the 
arrears of the jointure. In that case it was 
held that the mere grant of an annuity — 
charged on the lands — gave the grantee a 
personal remedy. — p. 325. 

Bash (or Bush) v. Dalway (1747) 3 Atk.530 ; 
1 Ves. sen. 19. — L.C., explained. 

Ainslie r. Medlycott (3 803) 9 Ves. 13 ; 7 R. R. 
135. — grant, m.r. ; Bonner r. Morton (1S2S) 
3 Russ. 65 ; 27 R. R. 15. — L.C. 

Eoundell v. Breary (1704) 2 Vern. 482. 
— L.K. ( and see 2 JDe Gr. k J. 319, n.), dis- 
cussed. 

Deacon r. Smith (1746) 3 Atk. 323, 327. — L.C. ; 
Ravenshaw v. Hollier (1835) 4 L. J. Ch. 119 ; 
7 Sim. 16, n. — lyndhurst, L.C. ; Wellesley v. 
Wellesley (1839) 9 L. J. Ch. 21, 24 ; 4 Myl. k 
Cr. 561. 581. — cotteniiam, l.c. 

Eoundell v. Breary, explained and corrected. 

Mornington r. Keane, (1858) 2 De Gr. k J. 
292 ; 27 L. J. Ch. 791, 794; 4 Jur. (N.S.) 981 ; 
6 W. E. 434.— L.C. and L.JJ. 

Chelmsford, L.C. — The language ascribed to 
the Lord Keeper in that case is no doubt very 
strong. The Lord Keefer is reported to have 
been of opinion, that, all hough no lands were 
mentioned in the articles, yet tlie covenant 
should be a lien upon the land, whereof H. 
Breary was then seised, unless l*e had purchased 
and settled other lands within the time limited 
by the articles, and which were not sol tied on 
the second wife, who came in as a purchaser 
without notice. There appears, however, to 
me strong grounds for thinking, on a careful 
examination of the registrar’s book, that, the 
report is not accurate. 'There seems reason for 
thinking that the covenantor had taken steps 
to reduce the general covenant to a specific 
one. Moreover, this case has not the authority 
of a decision, owing to the circumstance that 
there was no decree except one by consent. I 
am not prepared to say, that in the absence of 
any other authority, even if there bad been no 
explanation of this case, 1 should have felt 
myself bound by it. — p. 315. 

• Eoundell v. Breary, referred to. 

Montagu v. Sandwich (Karl) (1886) 55 L. J. 
Ch. 925 ; 32 Ch. X>. 539 : 54 L. T. 502. 

— C.A. * 

Wellesley v. Wellesley (1839)^9 L. J. Ch. 21 ; 

4 Myl. k Cr. 561. — L.C.* referred to. 

Mornington v. Keane (1858) 27 L. J. Ch. 791 ; 
2 De Gt. & J. 292 ; 4 Jur. (N.S.) 981 ; 6 W. R. 434. 
—L.C. and L.JJ. 
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Mornington v. Keane, referred to. 

Stack t\ Royse (1861) 12 Ir. Ch. R. 246.— 
CUSACK smith, m.r. ; Montagu r. Sandwich 
(Earl) (188(5) 32 Ch. D. 525, 539 ; 55 L. J. Ch. 
925 ; 54 L. T. 502.— C.A. 

Mornington v. Keane, discussed. 

Tailbv r. Official Receiver (1888) 13 App. Cas. 
548 ; 58 L. J. Q. 13. 75 ; 60 L. T. 162 : 37 W. 11. 
513. — H.L. (E.). 

LOUD macnagtiten.— In 2/omi/igfon V. 
Keane, Lord Mornington covenanted that lie 
would, on or before a specified day, either by a 
charge on freehold estates in England or Wales, 
or by an investment in the funds, or by the best 
means which might be then in his power, secure 
the payment of an annuity to a trustee for his 
wife. •The L.O. did not doubt that the covenant 
would entitle the covenantee to have it per- 
formed in specie, but still it was held by the 
Court that the covenant of itself created no 
lien on the covenantor’s property. — p. 548. 

Mornington v. Keane, appro red and applied. 
Bannatyno r. Ferguson (1895) [1S96J 1 Ir. 
11. 149. — CHATTEETON V.-C. and C.A. 

Pocock’s Policy, In re (1871) 40 L. J. Oh. 
681 ; L. R. 6 Ch. 445 ; 25 L. T. 233 ; 19 
W. R. 801 . — james and hellish, l.jj., 
discussed. 

Scotney r. Lomer (1885) 54 L. J. Ch. 558 ; 29 
Ch. D. 535, 544 ; 52 L. T. 747 ; 33 W. R. 63®.— 
nouth, J. ; affirmed, (1886) 55 L. J. Ch. 443 : 
31 Ch. D. 3S0 ; 54' L. T. 194 ; 34 W. E. 407. 
—C.A. 

Pocock’s Policy, In re, disappeared. 
Urquhart r. Butterfield (1887) 56 L. J. Ch. 
938 ; 36 Ch. D. 55, 75 ; 57 L. T. 589.— north, j. ; 
reversed, C.A. (post). 

Pocock’s Policy, In re, appeared. 

Urquhart r. But terfield (1888) 57 L. J. Ch. 
521 ; 37 Ch. D. 357, 370 ; 57 L. T. 780 ; 36 W. R. 
376.— C.A. COTTON, L.J., SIR J. HANNEN and 
LOPES, L.J. ^ 

Godsall (or Godsal) v. Webb (1838) 7 L. J. 
(.’ll. 103 \ 2 Fceu 99.— LANGDALE, M.E., 
dint l ngu idled and not applied. 

Dickinson’ r. Dillwyu (18(59) 39 L. J. Ch. 266 ; 
L. R. 8 Kq. 516, 550 ; 22 L. T. 647 ; 17 W. R. 1112. 

M ALINS, v.-c. — In (fad mil v. Wehb the words 
were “during the life of the wife,” and the 
question was whether they could be held to mean 
the joint lives of the husband and wife. I do 
not think, therefore, that that case applies, and 
it turns rat her upon the obligation of the wife 
to keep up a policy of assurance for the benefit 
of volunteers. — p. 268. 

Godsall v. Webb, referred la. 

Carter r. Carter (1869) 39 L. J. Ch. 268; L.R. 
8 Kq. 551, 555 ; 21 L. T. 194.— MALINS, V.-C. 

Hill v. Trenery (1856) 23 Bcav. 16.— 
rom illy, ai.r. ; mid Beresford v. Beres- 
ford (1857) 23 Beav. 292. — ai.r?, discussed. 
Wells, In re, Bovcr /•.♦Maclean (1903) 72 L. J. 
Ch. 513; |' 1 90*] ‘l <WM8; 88 L. T. 365; 51 
\V\ U. 521. — FARWELL, J. 

Stephenson's Trusts, In re, Stephenson, Ex 
parte (1853) 3 Do CL M. & G. 969.— L.JJ., 
dinting Kush ed. 

Mainwaring's Settlement, In re (1866) L. E. 
2 Eq. 487, 194 ; 14 W. R. 887.— WOOD, V.-C. 


Stevens v. Van Voorst (1853) 17 Beav. 305. 

— ROMILLY, M.E. 

Distinguished , Reid v. Kenrick (1855) ^ Eq. 
R. 1031 (past) ; Dickinson e. DilUvyn (1869) 39 
L. J. Ch. 266 ; L. R. 8 Eq. 546, 550 (jjjost) ; over- 
ruled, Edwards. In re, L. B. & S.*0. Ry. Act, 
In re (1873) 43 L. J. Ch. 2»*> ; L. R. 9 Ch. 97, 
100 (nee pant') ; referred- to, Davenport v. Mar- 
shall (1901) 71 L. J. Ch. 29, 30 ; [1902] 1 Ch. 
82, 85 ; 85 L. T. 340 ; 50 W? R. 39.— BUCKLEY, J. 

Howell v. Howell (1833) 4 L. J. Ch. 242. 

— v.-c. 

Applied, Dickinson r. Dillwyn (post) ; re- 
ferred to, Carter r. Carter (post). 

• Reid v. Kenrick (1855) 24 L. J. Ch. 503 ; 

3 Ecp R. 1031 ; 1 Jur. (N.S.) 897 ; 3 W. R. 

530.— STUART, V.-C. 

Fallowed, Dickinson r. Dillwyn (post) ; re- 
ferred to, Carter /*. Carter ( post ) ; distinguished, 
D’Estampes’ Settlement, In re, D’Estampes r. 
Crowe (1884) 53 L. J. Ch. 1117 ; 51 L. T. 502 ; 
32 W. R. 973. — KAY, J. 

Dickinson v. Dillwyn (I860) 39 L. J. Ch. 

266 ; L. Ii. S Eq. 546 ; 22* L. T. 647 ; 17 

W. R. 1112.— malins, V.-c., followed. 

Carter v. Carter (1869) 39 L. J. Cli. 268 ; L. R. 
8 Eq. 551, 555 ; 21 L. T. 194.— MALINS, V.-C. 

Dickinson v. Dillwyn and Carter v. Carter, 

approved. 

Edwards, In re, L. B. & S. C. Ry. Act. In re 
(1873) 43 L. J. Ch. 265 : L. R. 9 Ch. 97 ; 29 L. T. 
712 ; 22 W. R. 144.— L.JJ. 

james, L.J. — The primary object of a covenant 
to settle the future property of a wifo is to pre- 
vent its falling under the sole control of the 
husband, and it, therefore, prinia faeie, is to be 
supposed not to be intended to apply to property 
the wife’s title to which does not accrue until after 
the husband’s death. W e have consulted the L.C. 
[Lord Sel borne] oil the case, and he agrees with us 
in the opinion that in the absence of any expres- 
sions showing that a covenant of this nature was 
intended to have a more extended operation it is 
to be construed as if the usual words, “ during 
the said intended coverture,” had been inserted. 
It appears to his lordship, as well as to us that 
the rule laid clown in Dickinson, v. JJillwyn and 
Carter v. Carter is to be followed, and not the 
rule which was acted upon in Stevens v. Van 
Voornt (supra'). — p. 100. 

Dickinson v. Dillwyn and Carter v. Carter. 

Deferred to, Agar v. George (1876) 2 Ch. D. 
706, 708 ; 34 L. T. 487 ; 24 W. R. 696.— MALINS, 
v.-c. ; followed , Coghlan, In re, Broughton r. 
Broughton (1894) 63 L. J. Ch. 671 ; [1894] 3 Ch. 
76 ; 8 R? 384 ; 71 L. T. 186 ; 42 W. R. 634.— 
KEKEWicir, J. And nee post. col. 3129. 

Dickinson v. Dillwyn, principle applied. 

Coles r. Coles (1901 ) 70 L. J. Ch. 324 ; [1901 ] 
l Ch. 711,714 : 8 4 L. T. 112. 

JOYCE, J. — But I decide this case upon the 
ground on which Malins. V.-C. decided Di chin non 
v. Dillwyn. He says : “ On the broad ground of 
intention, I am of opinion that the words of this 
covenant never could have been intended to 
apply to property which the wife should acquire 
from her husband.” — p. 326. 
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Dickinson v. Dillwyn and Carter v. Carter 

« (supra), referred to. 

Davenport v. Marshall (1901) 71 L. J. Ch. 29, 

31 ; [1902] 1 Ch. 82, 85 ; 85 L. T. 310 ; 50 W. R. 
39. — BUCKLEY, J. 

Edwards, In iffe, I. B. & S. C. By. Act, In re, 

(1873) 43 L. J. Ch. 265 ; L. R. 9 Ch. 97 ; 
29 L. T. 7 12; 22 W. R. 144.— l.jj. 
Applied , Alleyne rr Iiusscy (1S73) 22 W. R. 
203. — HALL, v.-c. ; Holloway c. Holloway (1877) 
25 W. R. 575. — JESSEL, M.R. ; considered, Fisher 
r. Shirley (18S9) 59 L. J. Ch. 29 ; 43 Ch. D. 290, 
294 ; 61 L. T. 668 ; 38 W. R. 70.— STERLING, J. 

Edwards, In re* followed, 

Holloway v. Hoiloway, commented on. f 
Coghlan, In re, Broughton r. Broughton (1S94) 
63 L. J. Ch. 671 : [1S94] 3 Ch. 76; 8 R. 384; 
71 L. T. 186 ; 42 W. R. 634.— KEKEWICH, J. 

Edwards, In re, discussed mid applied. 
Davenport r. Marshall (1901) 71 L. J. Ch. 29 ; 
[1902] 1 Ch. 82, 85 ; 85 L. T. 340 ; 50 W. R. 39. 

BUCKLEY, J. — I have to determine what in 
this settlement is the meaning of the expression 
“during the said intended marriage.” In 
Edwards , In rf, the C. A. had to consider what 
was the true effect of a covenant to settle after- 
acquired property without any limit of time. 
The Court held that if no contrary intention 
appeared it Guglit to be construed as applying 
only to property acquired during the coverture. 
. . . The C. A. therefore laid it down that the 
object of a covenant of this description is to 
exclude the husband. — p. 31. 

Grafftey v. Humpage (1838) 8 L. J. Ch. 98 ; 
1 Beav. 46 ; 3 Jur. 622 .— langdale, M.R. ; 
affirmed nom. Graffty v. Humpage (1839) 
3 Jur. 622.— COTTENHAM, L.C. 

Referred to, Hoare r. Hornby (1843) 12 
L. J. Ch. 151 : 2 Y. & C. C. C. 121 ; 7 Jur. 424.— 
KNIGHT BRUCE, v.-c. ; distinguished , Otto 
r. Mel vill(<M* Melville) (184-8) 17 L. J. Ch. 343; 
2 De G. & Sm. 257 ; 12 Jur. 845.— KNIGHT 
BRUCE, Y.-C. ; not applied , Andrews, In re (1851) 
1 Ir. Ch. It. 410.— CUSACK SMITH, M.R. ; 
applied , Blitke, Ex parte, London Dock Co., 
In re (1853) 16 Bcav. 403 .— rom illy, m.r. ; 
principle explained and distinguished, Atclierley 
r. Du Moulin (1855) 2 K. & J. 18 G. — ' wood, v.-C.; 
commented on, Wilton v*. Colvin (185(5) 25 L. J. 
Ch. 850 ; 3 Drew. (517 (see post, col. 3130) ; Archer 
v. Kelly (I860) 29 L. J. Oh. 911 ; 1 Dr. & 8m. 
300 ; 6 Jur. (N.s.) 814 ; 8 W. R. 684 . — kinders- 
ley, v.-C.; followed, Hughes 'i*. Young (1862) 

32 L. J. Ch. 137 ; 1 N. R. 166 ; 9 Jur. (N.s.) 376.— 

WOOD, V.-C. ; Hughes's Trust, In re (1863) 4 Gift. 
432.— STUART, v.-c. ; Hill, In re (1803) 9 Jur. 
(N.S.) 942; 8 L. T. 825; 11 W. R. 930.— 
STUART, V.-C. * 

Grafftey v. Humpage, followed. 

Hughes 1 Trusts, In re (1864) 4 Gift. 432. 
stuart, v.-C. — The criticisms made on this 
ease are not, in my opinion, well founded, and 
I do not feel myself justified, on such grounds, 
in shaking the authority of that case, which, r in 
my opinion, is in accordance with the laws of 
this Court. — p. 43(5. 

Grafftey v. Humpage, distinguished. 
Wyndham’s Trusts, In re (1865) L. R. 1 Eq. 290. 
wood, v.-c. — Grafftey v. Uumpfge, relied on 
by Mr. Turner in support of the claim of the 


executor, is, however, distinguishable in what 
seem to me material points from the present case ; 
it was a case of ante-nuptial settlement, and the 
apparent intention of the settlement was to give 
all future property which should accrue to the 
wife, or in her right, to her disposal ; and Lord 
Langdale, admitting the difficulty thrown in his 
way by the words in that case, which were, “ in 
case the intended wife, or the husband in her 
right, should at any time or times thereafter, 
during the said coverture, succeed to the posses- 
sion of, or acquire any property,” thought the 
effect of those words might be obviated by the 
construction which he suggested, that the 
inchoate right vested in the husband by the cover- 
ture, continued during the coverture, and was 
only completed by the death of the wifef into a 
possessory right, which must have relation to the 
inchoate right. In the present case this principle 
is inapplicable, for the deed of December, 1854, 
refers only to property which should thereafter 
devolve on the wife during the joint lives of the 
husband and wife ; it could not have been 
intended to refer to any property in right of the 
wife, which had already devolved ; for if so, 
such property might have already been spent by 
the husband. — p. 293. 

Grafftey v. Humpage. 

Followed, Rose v. Cornish (18(57) 16 L. T. 786. 
— wood, v.-c. ; commented on, Clinton’s Trust, 
In re, Hollway’s Fund (1872) 41 L. J. Ch. 191, 
193 ; L. R. 13 Eq. 295, 307; 26 L. T. 159 ; 20 
W. R. 32(5. — WICKENS, v.-c. ; referred to, Atkin- 
son’s Trusts, In re, Fitzroy, Ex parte (1893) 
[1895] 1 Ir. R. 230. — porter, m.r. And sec 45 
L. J. Ch. 429, n. 

James v. Durant (1839) 2 Beav. 177 ; S. C. 
nom. James v. James, 9 L. J. Oh. 85. — 
LANGDALE, M.R. 

Referred to, Hoare r. Hornby (1843) 12 L. J. Ch. 
151 ; 2 Y. & 0. C. C. 121^ 7 Jur. 424.— KNIGHT 
BRUCE, V.-C. ; distinguished , Otter r. Melvill (or 
Melville) (1848) 17 L. J.-Ch. 343 ; 2 DeG.& 8m. 
257 ; 12 Jur. 845.— KNIGHT BRUCE, V.-C. (sec 
post, col. 3131) ; not applied, Andrews, In re 
(1851) 1 Ir. Ch. R. 410.— OU8Ac£ SMITH, M.R. 

James v. Durant, discussed and not applied. 

Blake, Ex parte, London Dock Co., In re (1853), 
1C Bcav. 463.— ROM ILLY, m.r. 

James v. Durant, commented on. 

Wilton r. Colvin (185(5) 25 L. J. Ch. 850; 
3 Drew. 617 ; 2 Jur. (n.S.) 867 ; 4 W. R. 759.— 

KINDERS LEY, V.-C. 

[Ilis lordship discusses all the cases at length. 
He speaks of Graffteu v. ./ rampage (supra), as 
“a peculiar ease,” ai M “decided on a peculiar 
ground,” and characterises Lord Langdale’s 
reasoning as “ subtle and ingenious,” but “some- 
what refined.” James v. JJurant, he says, was 
decided by Lord Langdale “on precisely the 
spnie grouijd and the same principle.”] 

James v. Durant, foQowed. 

Hill, In re (18(53) 9 «!ur. (n.8*) 942 ; 8 L. T. 
825 ; 11 W. R. 930. — stuart, v.-c. ; Hughes’ 
Trusts, In re (1863) 4 Cliff. 432.— ^’UART, V.-C. 

James v. Durant, comment'ed on. 

Clinton’s Trusts, In re. Holloway’s Fund 
(1872) 41 L. J. Ch. 191, 193 ; L. R. 13 Eq. 295, 
307 ; 26 L. T. 159 ; 20 W. R. 326.— WICKENS, V.-C. 
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James v. Durant, referred to. 

Atkinson’s Trusts, In re (1893) [1895] 1 Ir. E. 
230. — PORTER., M.R. 

Otter v. Melvill (or Melville) (col. 3130). 
jSot applied, Blake, Ex parte, London Dock 
Co., In re (1S53) 1(5 Beav. 403. -m.r. ; approved , 
Wilton v. Colvin (1856) 3 Drew. 017 ( post, 
col. 3132) : explained and principle, not applied , 
Worslcy’s Trusts, In re (1807) 10 L. T. 826.— 
MALINS. v.-c. 

Blythe y. Granville (1842) 12 L. J. Ch. 82 ; 
13 Sim. 190: 0 Jur. 901. — skadwell, v.-c. 
Referred to. Hoare v. Hornby (1843) 12 L. J. 
Ch. 151 ; 2 Y. & C. C. C. 121 ; 7 Jur. 424.— 
knight BRUCE, V.-C. : distinguished, Otter r. 
Melvill (or Melville) (1848) U L. J. Ch. 343: 

2 De G-. <fc Sm. 257 : 12 Jur. 845. — KNIGHT 
BRUCE, V.-C. ; discussed and' applied, Andrews, 
In re (1851) 1 Ir. Ch. E. 410 . — cutback smith, 
m.r. ; Blake, Ex parte, London Dock Co., In rc 
(1853) 10 Beav. 403. — ROM illy, m.r. 

Blythe v. Granville, questioned. 

Wilton r. Colvin (1850) 25 L. J. Ch. 850: 

3 Drew. 017 ; 2 Jur. (N.s.) 807 ; 4 W. E. 759.— 

KINDERSLEY, V.-C. 

Blythe v. Granville, appro red. 

Wilcox r. Smith (1857) 36 L. J. Ch. 590 ; 

4 Drew. 40 ; 3 Jur. (N.s.) 004 ; 5 W. E. 607. — 
kindersley, V.-C. : Maclurcan v. Lane (1858) 

5 Jur. (N.s.) 50 ; 7 W. E. 135.— STUART, v.-£. 

Blythe v. Granville, discussed. 

Archer v. Kelly (1S60) 29 L. J. Ch. 911 : 
1 Dr. & Sm. 300 ; 0 Jur. (n.s.) 814 ; 8 W. R. 084. 

KINDERSLEY, V.-C. — I am very glad to have 
this opportunity of correcting an impression as 
to what 1 said in Wilton v. Colvin (post, col. 
3132). In Maclurcan v. Lane ( supra ), Stuart, 
Y.-C. considered that I liad expressed a doubt 
whether Blgtlie. v. Granville was properly de- 
cided. Now, that was a case of a reversionary 
interest, and Sir L. Sjjadwcll held, that it came 
within the meaning of the covenant : and I had 
not the smallest idea -of intimating that I felt 
the smallest dissatisfaction with that decision, 
and I am of opinion that a reversion which falls 
into possession does come within the covenant. 
The objection I made applies to one part of the 
judgment, in which he says, “The covenant, 
therefore, plainly applies to that property which 
the wife would become entitled to as soon as 
the coverture took effect. The coverture was the 
futurity referred to ; and immediately ou the 
marriage taking place the wife became entitled 
to the property during the covert ure. 1 " The 
reasoning, therefore, is, that though she was 
entitled before coverture, yet. after coverture she 
is become entitled during coverture, and there- 
fore there is a change of condition ; and from 
that I ventured most respectfully to dissent.. 
And this appears from the report of Wilton v. 
Colvin in the Law Journal. From that report 
of the case, it is clear, that the only observation 
l made intimating any dissent, recited to ttyat 
particular part. — p. 913. 

Blythe v% Grauvili^, followed. 

Hill, In re. (1S03) 9 Jur. (N.s.) 942 ; 8 L. T. 
825 ; 11 W.JLt. 930. - -STUART, V.-O. 

Blythe v. Granville, considered. 

Clinton’s Trusts, In re, Hollway's Fund (1872) 
41 L. J. Ch. 191. 193 ; L. It. 13 Eq. 295, 307 ; 
20 L. T. 159 ; 20 W. E. 320.— wickens, v.-C. : 


Atkinson’s Trusts, In re (1893) [1895] 1 Ir. E. 
230 . — porter, m.r. 

Blake, Ex parte, London Dock Co., *In re 

(1853) 10 Beav. 4G3.— M.R. 

Questioned, Wilton r. Colvin (post* ; followed. 
Hill. In re (1863) 9 Jur. (n.S.) 942 ;*8 L. T. 825 ; 
11 W. R. 930. — STUART, v.-c. 

Wilton v. Colvin (1850) 25 L. J. Ch. 850 ; 

3 Drew. 017 ; 2 (N.S.) S67 ; 4 W. R. 

759. — V.-C., explained. 

Archer v. Kelly (1800) 29 L. J. Ch. 911 : 1 Dr. 
& Sm. 300 ; 0 Jur. (n.s.) 814 ; 8 W. R. '6S4— 
KINDERSLEY, V.-C. See supra, col. 3131. 

Wilton v. Colvin, applied. 

Browne’s Will, In re (1809) L. R. 7 Eq. 231, 
235 ; 38 L. J. Ch. 310. — ROMILLY, M.R. 

Wilton v. Colvin, referred to . 

Churchill r. Denny (1875) 44 L. J. Ch. 578 : 
L. R. 20 Eq. 534, 530 ; 23 W. II. 825. 

jessel, m.r. — Now, to “become entitled” 
means to acquire, as Kindersley, Y.-C., said in 
Wilton v. Colvin. “ Does it not always mean 
acquiring title ? When you find the words, 
‘shall become entitled,’ you are always referring 
to some future interest, to the acquisition of some 
future title.” — p. 579. * 

Hoare v. Hornby (1843) 12 L. J. Ch. 151 ; 

2 Y. & C. C. C. 121 ; 7 Jur. 424 .— knight 

BRUCE, V.-C. 

Distinguished. Otter v. Melvill (or Melville) 
(1848) i7 L. J. Ch. 313 ; 2 De GK & Sm. 
257; 12 Jur. 845.— KNIGHT BRUCE, V.-C. ; 
explained, Andrews, Tn re (1851) 1 Ir. Ch. R. 
410. — CUSACK SMITH, M.R. ; distinguished , 
Blake, Ex parte, London Dock Co.,' In re 
(1853) 16 Beav. 403.— romilgy, M.R. ; approved , 
Wilton r. Colvin (1856) 25 L. J. Ch. 850 ; 3 Drew. 
017 ; 2 Jur. (N.S.) 867 ; 4 W. R. 759. — kinders- 
ley, v.-c. ; explained and, principle not applied, 
Worsley’s Trusts, Tn re (1807) 10 L. T, 826. — 
MALINS, V.-C.; referred to, Clinton’s Trust, In rc, 
Hollwav’s Fund* (1872) 41 L. J. Ch. 191, 193 ; 
L. R. 13 Eq. 295, 307 ; 20 L. T. 159 ; 20 W. R. 
326.— WICKENS, V.-C. 

Hoare v. Hornby, discussed and approved . 

Williams v. Mercier (1884) 10 App. Cas. 1 ; 
54 L. J. Q. B. 148 ; 52 L. T. 602 ; 33 W. 11. 373 ; 
49 J.P. 484.— H.L. (E.). 

selborne, L.c. — Now far be it from me to 
say, that a context, or an intention discovered 
from those extrinsic facts and circumstances 
which are legitimately to be taken into account, 
might not lead to the conclusion, that what was 
meant was only that property, which the wife 
•should afterwards acquire, and in which the 
husband should succeed to the rights or become 
subrogated to the rights so afterwards acquired 
by her. Many circumstances might justify such 
a conclusion. Authorities have been referred to 
in which such a conclusion was arrived at. I 
will mention one of them by way of illustration 
only — such a case as JLoare v. Ifornbg, where all 
the parties wore contracting with each other 
with equal knowledge that the wife was then 
(At titled under two known wills, the one English 
and the other American, and they expressly 
made the settlement of the property under the 
English will and said nothing whatever about 
the American, and there was a general covenant 
: of this sort in words of futurity. I think it 
was a very Reasonable thing at all events, even if 
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the words “ if any,” which are words of uncer- 
tainty, had not been added, to construe that as 
meaning only what the husband should acquire 
a right to by reason of an after-acquired title of 
the wife. — p. 7. 

HilberlUv. Parkinson (1883) 53 L. J. Oh. 
194 ; 25 Cl* D. 200 ; 49 L. T. 502 ; 32 
W. R. 315. — PEARSON, j., distinguished. 

Anstis, In re. Chetwynd r. Morgan (1886) 31 
Oh. D. 596 ; 54 L. T. U:2 ; 34 \\ r . 11. 483.— C.A. 

lindley, L.J. — The case is not like Hillers v. 
Parkinson, where it was held that a covenant to 
settle after-acquired property did not extend to 
an estate tail, nor oblige the tenant in tail to con- 
vey the property to* the trustees of the settle- 
ment for his life. Tn that case the interest of 
the tenant in tail was one and indivisible ; and 
if the covenant did not extend to the* estate tail, 
it could not extend to an inseparable part of it.’’ 
— p. 005. 

Hilbers v. Parkinson, referred to. 

Mills r. Fox (1887) 57 L. j. Oil. 5G ; 37 Oh. D. 
153, 166; 57 L. T. 792; 30 W. It. 219.— 
STIRLING-. J. 

Churchill v. Shepherd (1863) 33 Beav. 107. 
— M.R., rtf erred to. 

Atkinson’s Trusts, tn re, Fitzroy, Ex parte 
(1893) [1895] 1 Ir. li. 230.— porter, m.r. 

Williams V. Mercier (1884) 54 L. J. Q. B. 
148 ; 10 App. Cas. 1 ; 52 L. T. 062 ; 33 
W. R. 373; 49 J. I>. 4S4. — H.L. (a.), 
distinguished. 

Garucl t, In rc, liobinson r. Gandy (1S8G) 33 
Cli. JL). 300 ; 55 L. J. Oh. 773 ; 55 L. T. 502.— 
C.A. ; reversing in part. (1885) 31 Ch. D. 648 ; 53 
L. T. 756 ; 34 W. R. 434.— KAY, J. 

cotton, L.J. — Then reliance is placed by the 
trustees (respondents) on Williams v. Merck r. 
But, in my opinion, that case must have turned 
on this,* that the covenant there was the only 
part of the instrument which could bring into 
settlement the property to which the wife was 
entitled at the date of the settlement. There 
were words in the settlement declaring the trusts 
of the m<mey*to arise from the sale" of certain 
chattels, which refer to the settlement contained 
in the proviso as to that property to which the 
intended wife was then entitled, and that could 
not be found anywhere except, in this covenant ; 
and there being a great variance in the words 
their lordships held, affirming the C. A., that the 
covenant did apply to the then present property 
of the lady. The words of the settlement, but 
unfortunately not the whole of the settlement, 
are set out in the H. L.’s report, and there is also 
a reference to the trust of the money to arise 
from the sale of certain property. What I 
gather from the report, although the settlement 
is not set out, is confirmed by the recollection of 
Lindley, L..J., that there was nothing in the 
settlement, except the covenant, which could 
affect the then present, property of the ladies. 
The interpretation of the covenant, and the fact. 
I have last mentioned, are alluded to in tin* 
judgments both of Lord Blackburn and Lord 
Bramwell ; and, I think, also alluded to by the 
then L.O., Lord Selborne. Having regard to 
the context, and having regard to the terms of 
the settlements, it was held to apply to property 
which the intended wife had at and immediately 


before the date of the settlement. In my opinion 
that is not the true construction of this covenant 
and of this settlement, having regard not only 
to the covenant but to the contract. — p. 305. 
lindley and lopes, l.jj. concurred. 

Williams v. Mercier. considered. 

Garnett, In re. Robinson v. Gandy, discussed 
a n d d i st i ng u ish ed. 

Atkinson’s Trusts, In re, Fitzroy, Ex parte 
(1893) [1895] 1 Ir. R. 230. 

porter, m.r. — Williams v. Mercier turned to 
a large extent upon the clause which provided 
for the application of the proceeds of the sale of 
after-acquired property in connection with the 
words “ note is” occur, and which the lords 
regarded as throwing light upon otherwise 
ambiguous language. What the decision. would 
have been without that clause it is not easy to 
say with complete certainty. There are expres- 
sions in the judgments I have read, which seem 
to point in different ways. But Williams v. 
Mercier came to be considered in Garnett , In re , 
Robinson, v. Gandy. The facts of that case 
were peculiar. [The M.R. stated the facts and 
referred to the judgment of Cotton, L.J., and 
continued:] It therefore cannot be said that 
Williams v. Mercier is an authority for the pro- 
position that per sc, and without any context, 
the covenant would have bound property to 
which, at the date of the settlement, the intended 
wife was entitled. On the other hand, there is 
in tlxb case before me no recital, as in Robinson 
v. Gandy, of an intention to settle “future” 
property.— pp. 242, 244. 

Evans, Ex parte, Wass, In re (1852) 22 
L. .1. Bk. 5 ; 2 Do G. M. & G. 948 ; 1 
W. R. 69. — L.JJ., not applied. 

Bishop, Ex parte, Tonnics, In rc (1873) 42 
L. J. Bk. 108, n. — bacon, C.J. ; affirmed, 42 
L. J. Bk. 107 ; L. R. 8 Ch.71S ; 28 L. T. 862 ; 
21 W. R. 716.— L.JJ. 

Ripley v. Woods (182g) 2 Sim. 165. — V.-C., 
referred to. 

Hughes r. Young (18($) 32 L. J. Ch. 137 ; 

1 N. R. 166 ; 9 Jur. (n.s.) 376.— wood, V.-C. 

Jones’ Will, In re (1876) 45 fc. J. Ch. 428 ; 
2 Oh. D. 302 ; 35 L. T. 25 ; 24 W. R. 
697. — JESSEL, M.R., distinguished and. not 
apjd ied. 

MicluilTs Trusts, In re (1877) 47 L. J. Oh. 12 ; 
6 Ch. O. 618, 623.— MA LINS, V.-C. ; reversed, C.A. 
(post, eol.3138). 

Jones’ Will, In re, discussed. 

Atkinson’s Trusts, in re, Fitzroy, Kx parte 
(1893) [1895] 1 Ir. R. 230.— porter' m.r. 

Green r. Ekins (1 71 2) 2 Afck. 473.— L.C., 
referred- to, * 

Shelley ?\ Shelley (1868) 37 L. J. Ch. 357, 360 ; 
L. E. 6 Eq. 540, 5-10 ; 16 W. R. 1036. — WOOD, V.-C. ; 
Chamberlayno r. Broekott (1872) 42 L. J. Ch. 
368; L. li. 8 Ch. 206, 212; 28 L. T. 248; 21 
W. R. 299. - L.C. and l.jj. 

r r 

Butcher v. Butcher (*185]) 11 Beav. 222. — 

ROM ILLY. M.R. J „ 

Approved but not applied , Hammond r. 
Hammond (1854) 19 Beav. 29; 3 Eq. R. 119 ; 

2 W. R. 36.— ROM ILLY, M.R. ; disc fixed, Rams- 
den v. Smith (1854) 23 L. J. Ch. 757, 759 ; 2 
Drew. 298 ; 2 Eq. R. (560 ; 18 Jur. 566 ; 2 W. R. 
435.— K1NDERSLEY, V.-C. 
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Butcher v. Butcher, distinguished. 

Young ‘i\ Smith (1865) L. R. 1 Eq. 180; 35 
Beav. 87 ; 11 Jur. (N.s.) 963. 

romilly, M.R. — In Butcher v. Butcher the 
agreement was in the operative part of the deed, 
and I gave effect to it ; and I should have done 
so here, but the circumstance that the agree- 
ment is contained in the recital sufficiently 
distinguishes the two cases. — p. 183. 

Butcher v. Butcher, followed. 

D’Estampes’ Settlement, In re, D’Estampes t\ 
Crowe (1884) 53 L. J. Ch. 1117, 1120 ; 51 L. T. 
502 ; 32 W. E. 978.— KAY. J. 

Butcher v. Butcher, discussed. 

Haden, In re, Coling r. Haden (1S98) 67 
L. J. Ch*428 ; [1898] 2 Ch. 220, 222. 

Stirling, j.— In Butcher v. Butcher , where 
the form of the covenant was this : It was 
agreed and declared by and between the parties, 
and the husband covenanted with the trustees, 
that in case any personal estate should at any 
time thereafter during the coverture come to or 
vest in the wife or her husband in her right the 
same should be “paid, assigned, or transferred 
by all proper parties ; ” it was held that any 
property coming to the wife, even although a 
reversionary interest in certain property to 
which the wife became entitled during the 
coverture for her separate use, and which did 
not fall into possession until after the death wf 
the husband, was bound by the covenant. — 
p. 429. 

Hughes 7 Trusts, In re (1863) 4 Giff. 432. — 
stuart, v.-c., and Rose v. Cornish (1867) 
16 L. T. 786. — WOOD, v.-c., dissented 
from. 

Clinton’s Trust, In re, Holhvay’s Fund, Weare, 
Ex parte (1872) 41 L. J. Ch. 191, 193; L. R. 
13 Eq. 295, 308 ; 26 L. T. 159 ; 20 VV. R. 326.— 
WICKENS, V.-C. 

Clinton’s Trusts, In^re, Holl way’s Fund, 
Weare, Ex parte, dtsc/med. 

Lane v. Oakes (1874) 30 L. T. 726, 728 ; 22 
W. It. 709. — EX. « 

Clinton’s Trusts, In re, referred to. 

Cornmell r. Keith (1876) 45 L. J. Ch. 689 ; 
3 Ch. D. 767, 773 ; 35 L. T. 29 ; 24 W. It. 033.— 
HALL, V.-C. 

Clinton’s Trusts, In re, explained. 

Reid r. Iteid (1886) 31 Oh. 1). 402; 55 L. J. 
Ch. 294 ; 54 L. T. 100 ; 31 W. E. 332.— C. A. 

cotton, — 1 The cases on marriage settle- 

ments give us no assistance when we look at the 
language used in the covenants. In Clinton's 
Trusts, In re, the words were, “ become entitled.” 
The principle laid down is that these words are 
satisfied if there is some change of some sort or 
other in the title, but the actual decision does 
not help us at all, for Wickcns, V.-C. held, on 
the construction of the covenant, that the words 
* 4 become entitled” must n*ean ** become entitled 
in possession,” ami not otherwise. — p. 406. 

Clinton’s Trusts. In re, referred to. 

Beaupre’s Trials, In re (1888) 21 L. E. lr. 397 ; : 
— O.A. ; Parsons. Iu re, Stockley r. Parsons (1890) 
59 L. J. Ch. 666 ; 45 Ch. D. 51,64 ; 62 L. T. 929 ; 
38 W. E. 712.— KAY, J. 


Clinton’s Trusts, Iu re, considered. 

Atkinson’s Trusts, In re (1893) [1895] 1 lr. E. 
230. — PORTER, M.R. „ 

Viant’s Settlement Trusts, In re (1874) 43 

L. J. Ch. 832 ; L. E. 18 Eq. 48tf? 30 L. T. 

545 ; 22 W. R. 686.— BACON, V.-C. 

SVot followed , Jones’ Will, In re (1876) 45 
L. J. Ch. 42S, 429 ; 2 Ch. D. 362 ; 35 L. T. 25 ; 
24 W. E. 697.— JESSEL, 2)ost. col. 3139) ; 

followed, Hamilton v. James (1877) lr. E. 11 Eq. 
223.— CHATTERTON, V.-C. : considered, MichelPs 
Trusts, In re (1877) 47 L. Ch. 12 ; 6 Ch. D. 018, 
623. — MALINS, v.-c. (see post, col. 3138). 

Viant’s Settlement Tr lists, In re, and 

Hamilton v. James (supra'), referred to. 

Atkinson’s trusts, In re (1893) [1895] 1 lr. E. 
230.— rORTER, M.R. 

Ellison v. Elwin (1843) 13 Sim. 309 ; S. C. 

nom. Elwin v. Williams, 12 L. J. Ch. 440 ; 

7 Jur. 337. — v.-c., applied. 

Borton v. Borton (1849) 18 L. J. Ch. 219 ; 16 
Sim. 552 ; 13 Jur. 247.— SHAD WELL, V.-C. 

Young v. Smith (1865) L. E. 1 Eq. 180 ; 35 

Beav. 87 ; 11 Jur. (N.S.) 9<$.— ROMILLY, 

M. R., distinguished. 

Lee v. Lee (1876) 4 Ch. D. 175; 46 L. J. 
Ch. 81 ; 36 L. T. 138 ; 25 W. II. 225. 

JESSEL, M.R. — In Young v. Smith swid Bamsden 
v. Smith (2 Drew. 298, post, col. 3142) tlie cove- 
nant was to settle the after-acquired property of 
the wife, and the real question was, what pro- 
perty was included in the covenant. The 
property which was to be the subject of the 
covenant was described in general terms, and 
the question in both cases was whether the 
covenant was intended to apply to a legacy 
bequeathed to ' the wife subsequently to the 
marriage. But those cases have no application 
to the case now before me, where the property 
agreed to be settled is specifically described*- and 
there is, therefore, no doubt whatever as to what 
property is included in this covenant. The 
agreement by the husband that he would settle 
this particular property was clearly binding on 
the wife, she having- afssented to it' by being 
a party to the agreement. — p. 1 79. 

Young v. Smith, distinguished. 

Do Eos’ Trust, In re, Hardwicke r. Wilmot 
(1SS5) 55 L. J. Ch. 73 ; 31 Ch. D. 81, 86 ; 53 
L. T. 524 ; 34 W. E. 36.— KAY, J. 

Young v. Smith, referred to. 

Buckland r. Buckland (1900) 69 L. J. Oh. 
648; [1900] 2 Ch. 534, 540; 82 L. T. 759; 4S 
W. E. 637.— BUCKLEY, J. 

Lee v. Lee (1S76) 46 L. J. Ch. 81 ; 4 Ch. D. 

175* 36 L. T. 138; 25 W. E. 225.— 

JESSEL, M.R. 

Followed, De Eos’ Trust, In re, Hardwicke v. 
Wilmot (1885) 55 L. J. Oh. 73; 31 Ch. D. 81, 
'88;. 53 L. T. 521 ; 31 W. E. 36.— KAY, J. ; dis- 
cussed, [laden, Tn re, Coling Haden [1898] 2 
Cli. 220 (post, col. 3137). 

De Eos’ Trust, In re, Hardwieke v. Wilmot 

(supra), applied. 

Coglilan, In re, Broughton r. Broughton (1894) 
63 L. J. Ch. 671 ; [1894] 3 Ch. 76 ; 8 E. 384 ; 
71 L. T. 186 ; W. E. 634.— kekewich, j. 
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De Eos’ Trust, In re (supra), discussed. 

Haden, In re, doling r. Haden (189S) 67 L. J. 
Oh. 42S ; [1898] 2 Ch. 220, 222. 

Stirling, j. — B ut the cases most resembling 
this are tevo. The first is Lee v. Lee (col. 3136). a 
decision offSir G. Jessel. There by an ante* nuptial 
agreement whicbfwas signed by the intended hus- 
band and wife and the parents of the wife, the 
parents agreed to appoint a share of certain real 
estate (which was subject to their life interest, and 
to the appointment of them .and the survivor of 
them) to the daughter ; and the husband agreed 
that he would settle such share as his wife might 
take in the property, either by appointment or 
in default of appointment. It was there held by 
the M.R. that notwithstanding: that there was no 
express covenant on the part of the wife, never- 
theless she was hound. . . . That* was a case in 
which the property, which was the subject of the 
agreement, was the specific property of the wife. 
But in Be Jins' Trust, In re , Kay, L.J. applied 
the same doctrine to a covenant which was 
expressed in general terms. The difference 
between that case and the present is this, that 
although the covenant was on the part of the 
husband alone, yet the acts which were to be 
done in pursuance of the covenant were ex- 
pressly to be by the wife as well as the husband. 
— p. 129. 

Atcherley v. Du Moulin (1855) 2 K. & J. 186. 

— wood, v.-c. 

Bistiu.ffu.is/ied, Hughes r. Young (1862) 32 
L. J. Oh. 137 ; 1 N. 11. 166 ; 9 Jur. (N.S.)376.— 
wood, V.-C. ; applied, Dering r. Kvnaston (1868) 
L. R. 6 Eq. 210, 214; 18 L. T. 346 ; 16 W. R. 
819. — ROMILLY, M.R. ; uot applied , Hood r. 
Franklin (1873) L. R. 16 Eq. 496, 500 ; 21 W. R. 
724. — M ALINS, V.-C. 

Atcherley v. Du Moulin, not applied. 

Cornmell v. Keith (1876) 3 Oh. D. 767 ; 45 
L. J.*Ch. 689, 692 ; 35 L. T. 29 ; 24 W. R. 033. 

hall, v.-c. — In Atcherley v. Du Moulin the 
language is not the same as in this case. — p. 773, 

Atcherley v. Du Moulin, applied. 

Parsons, In rc, Stock! ey v. Parsons (1890) 45 
Ch. D. 51 ; 59 b. J. Oh. 666 ; 62 L. T. 929 ; 38 
W. K. 712. 

KAY, J. — In Atcherley v. Du Moulin a marriage 
settlement contained a covenant to settle which 
the Court held included all property to which 
at the date of the settlement the wife was 
“entitled.** At that date the wife was con- 
tingently entitled under a bequest to all the 
daughters of her father living at his death who 
should attain twenty-one or marry. The father 
died in 1854. This daughter had married in 
1846, and her husband had died in 1851. Lord 
Hatherley held, that “although she 1 had the 
transmissible contingent interest, she had nothing 
during the marriage which could be called pro- 
perty to which she was entitled.” . . . “The 
word ‘ entitled ’ might he large enough to include 
a contingent interest. ; ” but upon regarding the 
whole of the settlement, he thought in that case 
it did not. — p. 04. 

Brooks v. Keith (1861) 1 Dr. & Sm. 462; 
7 Jur. (N.s.) 482 ; 4 L. T. 541 ; 9 W. R. 
565. — KINDERSLEY, v.-c., considered. 

Allnult, In re, Pott i\ Biassey (1882) 22 Ch. D. 


275 ; 52 L. J. Oh. 299 ; 48 L. T. 155 ; 31 W. R. 
469. 

CHITTY, j. — Another case that, has been men- 
tioned is that of Brooks v. Keith , where the 
question had reference to certain property which 
was given in such a manner as to render it, 
according to Kindersley, V.-C.’s judgment, doubt- 
ful whether, if the property was held to be 
included in the covenant, it would not be 
forfeited under tlie terms of the will. ... The 
V.-O. . . . seems to have founded his decision 
upon the view that the assignment would create 
a forfeiture. ... If that is the ground, as I 
rather think it was, of the V.-O.’s decision, I 
think it is a decision entirely consistent with 
principle. There is another ground which 
is not noticed in the judgment, though it is 
noticed in the text-books with reference to this 
question, namely, that the covenant there was so 
framed as to make it apply only so far as the 
husband was interested in the property. I take 
it that upon that form alone, although not 
referred to in the judgment, the decision might 
be supported. — p. 279. 

Michell’s Trusts, In re (1877) 47 L. J. Oh. 12 ; 
6 Ch. D. 618.— MALIKS, V.-C. ; reversed , (1878) 9 
Ch. D. 5 ; 38 L. T. 462 ; 26 W. R. 762.— C.A. 

Michell’s Trusts, In re, referred to. 

Garnett, In re, Robinson r. Gandy (1885) 31 
Ck. D. 648, 654 ; 53 L. T. 756 ; 34 W. R. 434.— 
kay, j. ; reversed, c.A. (supra, col. 3133). 

Michell’s Trusts, In re, discussed and not 
applied. 

Middleton r. Andrews (1888) 21 L. R. Ir. 411, 
419.-— CHATTERTON, V.-C. 

Cornmell v. Keith (1876) 45 L. J. Ch. 689 ; 
3 Ch. D. 767 ; 35 L. T. 29 ; 24 W. R. 033. 
— HALL, V.-C., discussed. 

Michell’s Trusts, In re (1877) 6 Ch. D. CIS, 
625. — MALIKS, V.-c. Sw supra. 

Cornmell v. Keiths followed. 

Parsons, In rc, Stockloy r. Parsons (1890) 59 
L. J. Ch. 666 ; 45 Ch. D. 51, 65 ; 62 L. T. 929 ; 
38 W. R. 712 .— kay, J. Beeptm., col. 3141. 

Agar v. George (1876) 2 Ch. 1). 706; 34 
L. T. 487 ; 24 W. R. 696. — M A LINS, V.-C., 
explained and confirmed. 

Micliell’s Trusts, In re (1877) 6 Ch. D. 618, 
624. — M ALINS, V.-C. tiee supra. 

Pedder’s Settlement. In re (1 870) 40 L. J. Ch. 
77 ; L. R. 10 Eq. 585. — J AM JOS, V.-C., 
approved. 

Clinton’s Trust, lu; re, Ilolhvay’s Fund (1872) 
41 L. J. Oh. 191, K)2 L. R. 13 Kq. 295, 305 ; 
26 L. T. 159 ; 20 W. R. 326. — WICKKNS, V.-C. 

Pedder’s Settlement, In re, disUuffuishcd. 

Viant’s Settlement, hi rc (1871) 43 L. J. Oh. 
832 ; L. R. 18 JKq. 436, 442 ; 30 L. T. 540 ; 22 
pW. R. 686. 

bacon, v.-c. — The property [Tedder's Settle- 
went, In re'] consisted** of a vested remainder in 
land expectant on th^ death oi!" a tenant for life 
who outlived the coverture, and James, L.J., 
then V.-C., observed, “ This is no£ property with 
regard to which it can be averred that the hus- 
band or the wife did become seised or possessed 
of or entitled to it ‘ during the coverture. * " — 
p. 834. 
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Podder* s Settlement, In re, referred to. 

Jones’ Will, In re (1876) 45 L. J. Ch. 428 ; 2 
Ch. D. 362, 364 ; 35 L. T. 25 ; 24 W. R. 697. 

JESSEL, m.r. — I regret that a point which in 
Peddcr's Settlement , In re, was treated by the 
Judge as virtually decided by authority should 
again have been opened to question by the 
decision in Yianfs Settlement {supra ). — p. 429. 

Pedder’ s Settlement, In re, referred to. 

Cornmell r. Keith (1876) 45 L. J. Ch. 689, 692 ; 
3 Ch. D. 767, 773 ; 35 L. T. 29 ; 24 W. II. 633.— 
HALL, v.-c. : Mi cli ell’s Trusts, In re (1877) 47 
L. J. Ch. 12 ; 6 Cli. D. 618, 622.— M ALINS, v.-C. ; 
reversed, C.A. (supra, col. 3138). 

Cre£d v. Carey (1S57) 7 Ir. Ch. It. 295 .— l.c. 
and L.J. , discussed. 

Stack r. Koysc (1861) 12 Ir. Ch. R. 246.— 
CUSACK SMITH, M.lt. 

Creed v. Carey, explained. 

Cleary r. Fitzgerald (1881) 7 L. K. Ir. 229, 243. 
— C.A. MAY, C.J., DEASY and FITZGIBBON, L.JJ. 

Archer v. Kelly (1860) 29 L. J. Ch. 911 ; 1 
Dr. & Sm. 300 ; 6 Jur. (N.s.) 814 ; 8 
W. 11. 684. — KINDERS LEY, V.-C. 

Commented on, Hill, In re (1863) 9 Jur. (n.s.) 
942 ; 8 L. T. 825; 11 W. R. 930. — STUART, 
V.-C. ; distinguished, Rose r. Cornish (1807) 
16 L. T. 7861 — wood, v.-c.: applied, Worsley’s 
Trusts, In re (1867) 16 L. T. 826. — malins, 

V. -C. ; Browne’s Will, In re (1869) 38 L. J. 
Ch. 316, 318 ; L. 11. 7 Eq. 231, 235. — 
BOM ILLY, M.R. ; referred to, Clinton’s Trusts, In 
re, Holl way’s Fund (1872) 41 L. J. Ch. 191, 
193 ; L. II. 13 Eq. 295, 307 ; 26 L. T. 159 : 20 

W. It. 326. — WICKENS, V.-c. ; Lane v. Oakes 
(1874) 30 L. T. 726, 728 ; 22 W. It. 709.— EX. 

Archer v. Kelly, approved and followed . 

Michells Trusts, In Te (1877) 6 Ch. D. 61S ; 
47 L. J. Ch. 12.— v.-c. ; reversed (post). 

MALI NS, v.-c. — But the decision which I 
intend to follow on the present occasion, and 
which seems t* me*to rest on the soundest 
principles, is . . . Archer v. Kell g. That was a 
case in which the wife was entitled at the date 
of the marriage “to a contingent interest in 
remainder in real estate, and was also entitled 
in possession to two sums of stock.” That is a 
remarkable distinction, because the V.-C. hold 
that with regard to the contingent interest in 
the real estate it was bound by the settlement, 
but the property to which she was entitled 
absolutely was not bound. — p. 627. 

Archer v. Kelly, explained and not applied. 

Michells Trusts, In re (1878) 9 Ch. D. 5 ; 38 
L. T. 462 ; 26 W. 11. 762.— C.A. 

COTTON, L..T. — What the Court said in Archer 
v. Kelly was this, that where the covenant is 
for the’settlemont of property to which the wife 
shall become entitled during the •coverture^ 
without saying more, th#n if property to which 
she was at the fcune of t!*e marriage entitled in 
reversion falls into possession during coverture, 
she thereby becomes entitled within the meaning 
of the covenant .... That does not apply to 
such a case as tfiis ; where the wife was con- 
tingently entitled to the property at the time 
of the marriage, and never during the coverture 
acquired an interest in possession. — p. 12. 


Archer v. Kelly, referred to. 

G-arnett, In re, Robinson v. Gandy (1S851 31 
Ch. D. 648, 654 ; 53 L. T. 756 ; 34 W. R. *434. 
— KAY, J. (reversed, C.A., supra , col. 3133) ; 
Atkinson’s Trusts, In re, Fitzroy^SCx parte 
(1893) [1S95] 1 lr. R. 230. — poster, M.R. 

Mackenzie’s Settlement, In re (1867) 36 
L. J. Ch. 320 ; L. R. 2 Ch. 345 ; 16 L. T. 
138 : 15 W. R. 622. — turner and 
CAIRNS, L.JJ. 

Commented o?i, Worslej^s Trusts, In re (1867) 
16 L. T. 826. — MAL1NS, v.-c. ; Clinton’s Trusts, 
In re, Holl way’s Fund (1872) 41 L. J. Ch. 191 ; 
L. R. 13 Eq. 295. 300 ; 26 K. T. 159 ; 20 W. R. 
326. — WICKENS, V.-C. : applied, Agar r. George 
(18*6) 2 Ch. D. 706, 709 ; 34 L. T. 487 ; 24 W. R. 
696 . — M A linS, v.-c. ; Cornmell v. Keith (1876) 
45 L. J. Ch. 692 ; 3 Ch. D. 767, 773 ; 35 L. T. 
29 ; 24 W. R. 633.— HALL, V.-C. ; explained , 
Michell’s Trusts, In re (1877) 47 L. J. Ch. 12 ; 6 
Ch. D. 618, 624.— malins, v.-c. (reversed, C.A., 
supra , col. 3138). 

Mackenzie’s Settlement, In re, applied. 

Jacksons Will, In re (1879) 13 Ch. D. 189 ; 
49 L. J. Ch. 82 ; 41 L. T. 494 ; 28 W. R. 209. 

JESSEL, M.R. — • The authority which is 
certainly binding upon me is Mackenzie's 
Settlement, In re ; and when that case is care- 
fully considered it will be seen to be an authority 
that words like these [/.<?., in an ante-nuptial 
settlement, “ that if at the time of the solemni- 
sation of the intended marriage the wife shall 
be, or if at any time thereafter, and during the 
joint lives of the husband and wife, she, or her 
husband in her right, shall become beneficially 
entitled to any real or personal property, estate 
or effects, for any estate or interest whatsoever, 
then and in every such case the husband and 
wife and all other necessary parties shall, as 
soon as circumstances will permit,” assure such 
property to the trustees in trust for sale, and to 
hold the proceeds upon the trusts thereinbefore 
declared of the wife’s trust funds, “ or as near 
thereto in all respects as the deaths of parties 
and other circumstances will admit”] do include 
a reversionary interest as distinguished from an 
interest in possession. [After referring to the 
facts of the case and quoting from the judg- 
ments of Turner and Cairns, L.JJ., his lordship 
continued :] 80 that this is an express decision 
that property to which the lady was entitled in 
! reversion was covered by the words “ property 
to which she now is entitled for any estate or 
interest whatsoever.” It is not an express 
decision that defeasible reversions are within it ; 
but there is a dirt uni of Turner, L.J.’s, not only as 
to vested, but contingent or executory interests, 
which shows what his opinion was upon the 
subject. The very point did come before me, 
though ft does not appear to have been argued, 
in Sweetapplc v. Ilorloch [(1879) 48 L. J. Ch. 
660 ; 11 (Ur. D. 745, 748 .-—See “ Powers,” ante, 
col. 2207] . . . The words were not “ so soon as 
circumstances will permit,” but “ after such 
interest shall fall into possession.” Although 
the? point was not argued, I certainly gave judg- 
ment upon it. There was a preceding power of 
appointment, and I said this: “Miss II. being 
thus entitled, in default of appointment by her 
father, to one-half of the settled property, married 
Mr. 8., and being of age she and her intended 
husband entered into the following covenant 
with the trustees of their settlement.” Then 1 
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read it. “ The words are : * now is . . . interested 
in or entitled to any real property. 9 ” I leave out 
all «ihe other words. “ She certainly then was 
interested in or entitled to a contingent rever- 
sionary ^uterest.” The word “contingent” I 
used inaccurately for “defeasible.” The passage 
should therefore * run : “ She certainly then was 
interested in or entitled to a defeasible reversion- 
ary interest in real property under her father’s 
and mother’s settlement. Moreover, the covenant 
is to settle upon trusts, which show at onco the 
parties contemplated reversionary property, 
because it directs what is to be done with any 
interest which shall ‘fall into possession.’ ” So 
that 1 clearly considered that the reversionary 
interest was comprised under the words “now 
is,” — p. 198. i 

Mackenzie’s Settlement, In re ( supra , ), 
applied. 

Parsons, In re, Stockley r. Parsons (1890) 45 
Gh. D. 51 ; 59 L. J. Ch. 656 ; 62 L. T. 929 ; 8S 
W. Ii. 712. 

KAY, j. — In JTachenzid s Settlement , In re, 
where the covenant included * everything to 
which the wife was entitled at its date, and she 
was then entitled in reversion after the death 
of her mothei r to a share of Consols, and her 
mother died during the coverture, Turner, L.J., 
said in effect, “that if she was entitled con- 
tingently tkg covenant would reach it,” a fortiori 
as she had a Vested reversionary interest. This 
was followed in Cornwell v. Keith (supra, col. 
313S), where the interest was in remainder 
expectant on the death of the wife without 
issue ; this contingent reversionary interest was 
bound. It appears, therefore, thafc the Courts 
have hesitated to hold the word “ entitled ” in 
such a covenant to include a contingent rever- 
sionary interest under such a limitation as “to 
the children of A. living at his death,” though 
now that would probably be held to be included. 
But this, so far as I know, is the furthest extent 
to which the construction of that familiar 
covenant has gone. — p. 65. 

Tayleur v. Dickenson (1826) 1 Buss. 521. — 
M .ii. ,<*d iso HftMcd a nd a p pro red. 

Smith r. Osborne (1857) G II. L. Gas. 375 ; 3 
Jur. (N.S.) 1181 ; 6 W. B. 21.— n.L. (ill.). 

Dering v. Kynaston (1808) L. B. 6 Eq. 210 ; j 
18 L. T. 346; 16 \V. B. 819.— liOMILLY, 
M.K., -not applied. j 

Agar r. George (1876) 2 Ch. D. 706, 709 ; 34 
L. T. 487 ; 24 W. B. 696.— MALINS, v.-c. ; Corn- 
mell v*. Keith (1876) 45 L. J. Oh. 689; 3 Ch. JD. i 
767, 773 ; 35 L. T. 29 ; 24 W. B. 633.— HALL, 
V.-C. 

Dering v. Kynaston, commented on. 

Jackson’s Will, In re (1879) 13 Ch. D. 189 ; 
49 L. J. Ch. 82 ; 41 L. T. 499 ; 28 W. B. 209. 

JESSE l, M.it . — Bering v. Kynaston is a very 
peculiar case. There the wife had an estate tail 
in remainder after other estates tail, arid her 
interest happened to bo a veiy remote o,ne 
indeed.' It was not a contingent interest, but a 
vested estate tail in remainder after the failure 
of several prior estates tail ; and in the events 
which had happened it was most improbable 
that she would ever come into possession. That 
may have influenced Lord Bomillyis decision. — 
P- 196* 


Dering v. Kynaston, discussed. 

Bankes v. Small (1887) 56 L. J. Ch. 832; 36 
Ch. D. 716, 725 ; 57 L. T. 292 ; 35 W. B. 765. 
— C.A. 

Anderson v. Abbott (1857) 23 Bcav. 457 ; 3 
Jur. (N.s.) 833 ; 5 W. B. 381.— ROMILLY, 
M .R., Julio iced. 

Brown r. Brown (1866) L. B. 2 Eq. 481, 4S5 ; 
14 L. T. 694.— ROM ILLY, M.B. 

Anderson v. Abbott and Brown v. Brown, 

referred to. 

Codrington r. Lindsav (1S72) 42 L. J. Ch. 
526, 528 ; L. B. 8 Ch. 578, 587 ; 28 L. T. 177 ; 
21 W. B. 182. — C.A., L.C. and L.JJ. ; affirmed 
■man. Codrington r. Codrington (1875) 45 L. J. 
Ch. 660 ; L. B. 7 H. L. 854 ; 34 L. T.^221 ; 24 
W. It. 648, — h.l. (e.). See “ Election,” vol. i. 
col. 964. 

Kane v. Kane (1880) 50 L. J. Ch. 72 ; 16 
Ch. D. 207 ; 43 L. T. 667 ; 29 W. B. 212. 
— HALL, V.-C., followed. 

Berens’ Settlement Trusts, In re, Borens v. 
Benyon (1S88) 59 L. T. 626.— CHITTY, J. 

Hammond v. Hammond (1854) 19 Beav. 29 ; 
3 Eii. B. 119 ; 2 W. B. 36. — ROMILLY, 
M.B., adhered I to. 

Young c. Smith (1865) 35 Beav. S7 ; L. B. 1 
Ecj. 180 ; 11 Jur. (N.S.) 963. — LIOMILLY, M.B. 

Ramsden v. Smith (1854) 23 L. J. Ch. 757 ; 
2 Brew. 298 ; 2 Eq. B. 600 ; 18 Jur. 566 ; 
2 W. B. 435. — KIND E LISLE Y, V.-O. 
Bistiia/nisfied, Campbell r. Bainbridge (1868) 
37 L. J. Oh. 634 ; L. B. 6 Eq. 269, 273 ; 19 L. T. 
254; 17 W. It. 5. — STUART, V.-C. ; not applied , 
Lee r. Lee (1876) 46 L. J. Ch. 81 ; 4 Oh. D. 175, 
179 ; 36 L. T. 138 ; 25 W. 11. 225.— JESSEL, M.B. 
See ante , col. 3136. 

Ramsden v. Smith, referred to. 

Campbell’s Policies, I if' re (1877) 6 Ch. D. 686 ; 
46 L. J. Ch. 142 ; 25 W. It. 268. 

HALL, V.-c. — 111 Ramsden v. Smith property 
given to the lady for her separate use was held 
not to be included, because frow the language 
of the covenant all the acts which were to be 
done were either acts to be done by the husband 
alone, or by those he had a right to compel, or 
acts to the doing of which his concurrence was 
necessary. — p. 691. 

Ramsden v. Smith, followed. 

Dawes v. Trod well (1881) 18 Ch. D. 354 ; 45 
L. T. 118 ; 29 W. B. 793.— C.A. ; reversing FRY, J. 

jessel, m.r. — T his case, as it seems to me, 
was concluded by authority binding on the 
learned judge in then Court below, and in my 
opinion the existence of the recital is no ground, 
for distinguishing the case from Ramsden v. 
Smith , and the other authorities. — p. 361. 
BAG-GrALLAY, L.J. to the same effect. 

* Ramsdren r. Smith, discussed. 

B’Estainpes’ Settlement, In re, (TEstampcs v. 
Crowe (1884) 53 L. J. Cji. 1117,4120; 51 L. T. 
502 ; 32 W. B. 978.— KAY, j. 

Ramsden v. Smith, applied, t 
Plancock v. Hancock (1887) *57 L. J. Ch. 65 ; 
58 L. T. 49 ; 36 W. B. 166.— NORTH, J. ; affirmed, 
(1888) 57 L. J. Ch. 396 ; 38 Ch. D. 78, 82 ; 58 
L. T. 906 ; 36 W. B. 417.— C.A. 
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Grey v. Stuart (I860) BO L. J. Ch. 884 ; 2 
OHff. 398 ; 7 Jur. (n.s.) 989 ; 5 L. T. 200. 
— STUART, v.-C., referred to. 

Portadown, Dungannon, and Omagh Junction 
Tty., In re, Young, Ex parte (1807) Ir. R. 1 Eq. 
293 ; 15 W. It. 979. — WALSH, M.R. 

Mainwaring’s Settlement, In re (I860) L. 11. 

2 Eq. 487 ; 14 \V. It. 887.— WOOD, v.-C. 

I) i Mussed, Portadown, Dungannon, and Omagh 
Junction Ey., In re (supra) ; not followed \ t 
Allnutt, In re, Pott r. Brassey (1882) 52 L. J. 
Ch. 299 ; 22 Ch. D. 275, 279 ; 48 L. T. 155 ; 
31 W. 11. 469. — CHITTY, J. 

Mainwaring’s Settlement. In re, observed on. 

Allnutt, In re, Pott v. Brassey, approved. 

Scholfield r. Spooner (1884) 26 Ch. D. 94 ; 58 
L. J. Cbfl»777 ; 51 L. T. 138 ; 32 W. R. 910.— C.A. 

cotton, L.J. — It was contended that Main- 
waring' s Settlement , In re , showed that we ought 
to give effect to the intention of the donor, if he 
has said that the property was not to come into 
settlement. Undoubtedly there are expressions 
used by the learned judge who decided that case 
which support such an argument, but what the 
decision comes to is this, that, looking to the 
trusts of what was in that case given to the lady, 
it was not property which could, on the true 
construction of the covenant, be considered 
coming within it. — p. 100. 

BOWEN, l.j. — Mainwaring's Settlement , In re , 
decides no more than this, that property does n,ot 
fall within the covenant to settle after-acquired 
property if it is given in such a way that it will 
not fit in with the trusts of the settlement. — p. 102. 

FRY, L.J. — The same question arose for con- 
sideration in Allnutt , In re. Chitty, J. there 
cites the observation of Wood, V.-C. to this 
effect. “‘She therefore,”’ that is the donor, 

“ 4 means to say, I do not intend this portion of 
my daughter’s property to he comprised in her 
settlement ; I intend that she shall take it upon 
this express condition, that it shall not be 
settled.’ ” Upon thatv Chitty, J. made this 
observation : “X respectfully dissent from that 
proposition, and J think I* ought on principle to 
dissent from it, if it is meant that I am to regard 
the testator’s intention when it is expressed in 
some manner which is not legally binding. 
Taking the whole judgment together, I think the 

V. -C. intended to decide, as a question of con- 

struction of the will, that the gift was such that 
it did not fall within the scope of the covenant, 
in other words, that it did not fit the covenant. 
That maybe treated as a question simply of a 
construction of the will, and if so, of course the 
decision does not bind me in any way.”. In 
those observations of Chitty, J . I entirely 
concur. — p. 103. j 

Allnutt, In re, applied. 

Crawshay, In re, Walker r. Crawshay (1891) 
60 L.J. Ch. 583 ; [1891] 3 Ch.176, 181 ; 65 L.T. 
72 ; 89 W. E. 682.— NORTH, J. 

Scholfield v, Spooner (supra), referred to. 

Hewett, In re, llewett r. Hallett''(I893) 6ft 
L. J. Ch. 182 ; [1894] 1 dDh. 362, 368 ; 8 It. 70 ; 
70 L. T. 393 ; 4# W. R. ^3.— NORTH, J. 

Milford v. Peile (3854) 17 Beav. 602; 2 
W. R. ^81. — M.R., discussed. 

Ramsden r. Smith (1854) 23 L. J. Ch. 757 ; 
2 Drew. 298; 2 Eq. R. 660; 18 ,lur. 560; 2 

W. R, 435. — kindersley, V.-C. ; Van Strau- 
benzee, In re, Boustead r. Cooper (1901) 70 


L. J. Ch. 825 ; [1901] 2 Ch. 779, 782 ; 85 L. T. 
541.— COZENS-HARDY, J. 

Campbell v. Bainbridge (18G8) 37 L. J. "’Ch. 
634 ; L. R. 6 Eq. 269 ; 19 L. T. 254 ; 17 
W. R. 5. — STUART, V.-C., discuss'd-. 
D’Estampes’ Settlement, In re. IT Ustampes r. 
Crowe (1884) 53 L. J. Ch. 1117,' 1121 ; 51 L. T. 
502 ; 32 W. R. 97S.— KAY, J. 

Townshend v. Harrowby (1858) 27 L. J. Ch. 
553; 4 Jur. (n.s.) 353; 6 W. R. 413.— 
kindersley, v.-C., distinguished. 
O’Connell. In re. Mawle r. Jagoe (1903) 72 
L. J. Ch. 709 ; [1903] 2 Ch. 574 ; 89 L. T. 166 ; 

52 W. R. 102. — kekewigh, j.* 

o Willoughby v. Middleton (1S62) 31 L. J. 
Ch. 683 ; 2 J. & II. 344.— WOOD, V.-C. 

Ref erred to , Coventry r. Coventry (1863) 32 
Beav. 612 ; 2H. R. 349 ; 9 Jur. (N.s.) 613 ; S L. T. 
819 ; 11 W. R. SOS. — ROMILLV, M.R. ; Brown v. 
Brown (1866) L. R. 2 Eq. 481, 485 ; 14 L. T. 694. 
— M.R. ; approved , De Serre v. Clarke (1874) 43 
L. J. Ch. 821 ; L. R. 18 Eq. 587 ; 31 L. T. 161 ; 23 
W. R. 3. — M ALINS, V.-C. ; discussed. D’Estampes’ 
Settlement, In re, D’Estampes v. Crowe (1884) 

53 L. J. Ch. 1117, 1121 ; 51 L. T. 502 ; 32 W. R. 
978.— kay, j. And see “Election,” vol. i. 
col. 964. 

Dawes v. Tredwell (1881) 18 Ch. D. 354 ; 45 
L. T. 119 ; 29 W. R. 793.— C.2., discussed. 
D’Estampes’ Settlement, In re, D’Estampes v. 
Crowe (supra?) ; De Eos’ Trust, In re, Hardwicke 
v. Wilmot (1885) 55 L. J. Ch. 73 ; 31 Ch. D. 81, 
87 ; 53 L. T. 524 ; 34 W. R. 36.— KAY, J. ; Han- 
cock v, Hancock (1S87) 57 L. J. Ch. 65 ; 58 L. T. 
49 ; 36 W. R. 166. — north, J. (affirmed, (1888) 
57 L. J. Ch. 896 ; 38 Ch. D. 78, 82 ; 58 L. T. 906 ; 
36 W. R. 417.— C. A.). 

Dawes v. Tredwell, discussed. 

Haden. In re, Coling v. Baden (1898) 67 L. J. 
Ch. 428 ; [1898] 2 Ch. 220, 222. 

Stirling, J. — Tn Daices v. Tredwell, where 
the words were very similar [to the words of the 
covenant in Butcher v. Butcher (14 Beav. 222, 
supra, col. 3134)] except that the settlement was 
not to be by all proper parties, bSt the acts 
were only to be done by the husband, it was held 
that the property which came to the wife for her 
separate use was not bound by the covenant. — 
p. 429. 

Smith v. Lucas (1881) 18 Ch. D. 531 ; 45 
L. T. 460 ; 30 W. R. 451.— JESSEL, M.R., 
followed. 

Wilder v. Pigott (1S82) 22 Ch. D. 263 ; 52 L. J. 
Ch. 141 ; 48 L. T. 112 ; 31 W. R. 377. 

kay, J. — The first question is, whether the 
wife could elect during her coverture to confirm 
the settlement. It seems clear from the deci- 
sions in many cases, of which Barrow v. Barrow 
((1858) 27 L. J. Ch. 678 ; 4 K. & J. 409, see post, 
col. 3177) and Smith v. Lucas are examples, that 
she could so elect. — p. 267. 

Smith v. Lucas, referred to. 

Cahill c. Cahill (1883') 8 App. Cas. 420, 427 ; 
49 L. T. 605 ; 31 W. E. 861.— h.l. (ie.). 

Smith v. Lucas, followed. 

Wheatley, In re, Smith v. Spence (1884) 54 
L. J. Ch. 201 j 27 Ch. D. 606, 613 ; 51 L. T. 681 ; 
i 33 W. R. 27 5 .* — chitty, J. And see post. 
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Smith y. Incas (supra), referred to. 

Vardon’s Trusts, In re (1884) 54 L. J. Ch. 244 : 
28 Ch. D. 124, 135 ; 51 L. T. 884 ; 33 W. R. 297. 
— KhlY, J. ; reversed, C.A. (post, col. 314(5). 

Smith v. Lucas, considered. 

Bnmauj i\ Equitable Reversionary Interest 
Society (1885) 2$. Ch. I). 416 ; 54 L. J. Ch. 406 ; 
52 L. T. 350 ; 33 W. R. 639. 

PEARSON, J. — But 1 differ from Mr. Cookson’s 
argument in anothe*vrespect. He cited a passage 
in Sir Gr. Jessel’s judgment in Smith v. Lucas, in 
order to show that the lady could not confirm 
this [deed], because she had no power of dis- 
posing of the reversionary interest during her 
coverture. To ir)y mind the disabilities of 
infancy and the disabilities of coverture are very 
different. The disability of coverture isr an 
absolute disability, in a case of thin kind, to dis- 
pose of her reversionary interest. The disability 
of infancy goes no further than is necessary for 
the protection of the infant, it leaves the infant 
the power to make the deed in the first instance ; 
but, for the protection of the infant, it gives the 
infant also the right to avoid that deed if the 
infant finds it right and proper so to do when 
the infant comes of age. Therefore, to begin 
with, the disabilities are not in pari materia.. 
But, in addition to this, I do not think the M.R. 
meant to say that which Mr. Cookson thought 
he did say in his judgment. In that case the 
lady had executed a deed after she came of age 
and while sfie was under the disability of cover- 
ture, which deed purported to bind her as 
regarded her future acquired property. What 
the M.R. decided there was this — not that she 
could not confirm a deed which she had executed 
whilst she was an infant if it needed confirma- 
tion (which it did not), but that she could not, 
after she had been married and was under 
coverture, execute a deed by which she should 
bind herself for the future never to disturb the 
deed which had been executed while she was an 
infant, with regard to property which was then 
reversionary, and of which as a married woman 
she could not dispose. That is a very different- 
proposition. That is merely saying this : What 
it is attempted to bind you by is an act which 
amounts (if f it amounts to anything) to a disposal 
of your future property which, as a married 
woman, is something which you cannot do, and, 
if you cannot dispose of it, you cannot contract 
to dispose of it. lie says this (p. 545) : “ I think 
that the power of disposal given to a married 
woman as regards her separate property is simply 
a power to dispose of existing property, and not- 
a power by contract, or -contract — for she 

cannot strictly contract — to dispose of other pro- 
perty while she is a married woman. In other 
words, I shall hold that the contract by a married 
woman, while married, to convey all her future- 
acquired separate estate will not bind that 
separate estate when acquired — that tier power 
of disposition does not extend to that. It seems 
to follow that no confirmation by her of a settle- 
ment executed by her when an infant, and con- 
taining such a contract, will effectually bind her 
as regards the property not then acquired ; that 
is, not in existence at the time of the confirma- 
tion. That disposes of the deed.” But he 
admits that she can elect, a point which I really 
have not got to consider here, because, as I say, 
the deed remained un avoided and the deed 
remaining unavoided at the time of the death of 


this lady, it bound her property, though it did 
not bind her personally. — p. 424. 

Smith v. Lucas. 

Referred to, Queade’s Trusts, In re (1885) 54 
L. ,J.‘ Ch. 78(5, 791 ; 58 L. T. 74 : 33 W. K. 816.— 
c putty, j. ; approved, Vardon’s Trusts, In re 
(1885) 55 L. J. Ch. 259; 31 Ch. D. 275. 281; 
53 L. T. 895 ; 34 W. R. 1 85.— c.A. (Sec “ Elec- 
tion,” vol. i. col. 9(54) ; referred to, Cooke v. 
Cooke (1887) 38 Ch. D. 202, 209 ; 59 L. T. 693 ; 
3(5 W. 11. 75(5. — north, J. ; commented on, 
Duncan r. Dixon (1890) 59 L. J. Ch. 437 ; 44 
Ch. D. 211, 215 ; 62 L. T. 319 ; 38 W. R. 700.— 
KEKEWTCH, J. 

Smith v. Lucas, referred, to. 

Greenhill r. North British and Mercantile 
Insurance Co. (1893) (52 L. J. Ch. 918 ; {1893] 3 
Ch. 474 ; 3 R. 674 ; 69 L. T. 526 ; 42 W. R. 91.— 
Stirling, j. ; ITodson’s Settlement, In re, 
Williams Knight (1894) 63 L. J. Ch. 309 ; 
[1894] 2 Ch. 421 ; 8 R. 34(5; 71 L. T. 77; 42 
W. R. 531.— chi tty, j. ; Clements r. L. & N. W. 
Ry. (No. 2) (1894) (53 L. J. Q. B. 837 ; [1S94] 
2 Q. B. 482, 493 ; 9 R. (541 ; 70 L. T. 896 ; 42 
W. R. 6(53 ; 58 J. P. 818. — C.A. ; Harlc r. Jarman 
(1895) 04 L. J. Ch. 779 ; [1895] 2 Ch. 419, 426 ; 13 
R. 610 ; 73 L. T. 20 ; 43 W. R. (518.— NORTH, J. 

Smith v. Lucas, commented on. 

Viditz r. O'Hagan (1899) 68 L. J. Ch. 553; 
[1899] 2 Ch. 569 ; 47 W. R. 571.— COZENS- 
h£rdy, j. ; reversed, (1900) 69 L. J. Ch. 507 ; 
[1900] 2 Oh. 87 ; 82 L. T. 480 ; 48 W. R. 516.— 
c.A. See ‘‘International Law,” vol. i. 
col. 1369. 

Burnaby v. Equitable Reversionary Interest 
Society (supra, col. 3145), referred to. 

Hodson’s Settlement, In re, Williams r. 
Knight [1894] 2 Ch. 421 (supra). 

Stonor’s Trusts, In re (1883) 52 L. J. Ch. 
776 ; 24 Ch. D. 195 ; 48 L. T. 963 ; 32 
W. R. 413. — L’EAjpsoN, J., disti ntf uished. 

Queade's Trusts, In re (1885) 54 L. j. Ch. 786 ; 
53 L. T. 74 : 33 W. R. *16. 

CHITTY, j. — There [Stonor’s Trusts, In. re) there 
was an ante-nuptial agreement to settle after- 
acquired property, ami the wifC, when a feme 
sole, was bound by the contract. There was an 
exception as to property which was settled and 
limited to the separate use and disposal of the 
wife. In substance Pearson, J. held that the 
operation of sect. 5 (Married Women’s Property 
Act, 1882) could not be so applied to the excepted 
property, as to bring in property which was not. 
limited by any instrument to the separate use 
of the wife, hut only gained the character of 
separate property by virtue of a subsequent Act 
of Parliament. In Regard to the substance of 
the decision, if I may say so, it appears to me to 
have been right, because the learned judge had 
before him the case of a covenant by a married 
woman which bound the property. It was a 
question of construction, as I read the whole 
^ase, and may have considered that it was not 
intended that she shouhl take advantage of the 
subsequent general statute so as to assert that 
the property fell withfn the exception. There 
are some observations of the learned judge which 
point to the decision being on thr general con- 
struction of sects. 5 and 19, but I have had this 
case very fully and carefully argued, and if it 
was intended, which I think it was not., by the 
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learned judge to give the wide and extensive ■. 
meaning to sect. 19 which the respondent’s argu- 
ment before me would carry, then I should 
respectfully dissent from the judgment. — p. 790. 

Stonor’s Trusts, In re, approved. 

Queade’s Trusts, In re, referred to. 

Whitaker, In re, Christian v. Whitaker (1S87) 
no L. J. Ch. 251 ; 31 Ch. D. 227, 228 ; 56 L. T. 
31 ; 35 W. R. 217— C.A. cotton, LINDLEY and 
LOPES, L.JJ, 

Stonor’s Trusts, In re, approved hut dis- 
tinguished. 

Queade’s Trusts, In re, disapproved. 

Whitaker, In re, Christian v. Whitaker, 

applied. 

Hancock r. Hancock (1888) 38 Ch. D. 78 ; 57 
L. J. Cto 65 ; 58 L. T. 19 ; 36 W. R. 166 ; affirmed, 
C.A. (post). 

north, J. — There was this distinction between 
that case [Stonor's Trusts , In re] and the present, 
that there the agreement was a joint one by the 
husband and the wife ; the wife was bound by it 
as well as the husband. . . . The settlement 
[in Qucade's Trusts , In ?*<?] was expressed in 
terms which were binding on both the husband 
and wife, but the wife was not in fact bound by 
it, because it was a post-nuptial settlement, and 
she was an infant at the time when it was 
executed. It was exactly the same thing as if 
there had been no agreement by the wife ; and 
the case was thus distinguishable from S 'tony's 
Trusts , In re. Cbitty, J. held that the wife’s 
share under the intestacy became by virtue of 
sect. 5 [Married Women's Property Act, 1882] her 
separate property, and that it was excepted from 
the settlement. ... In that case [ Whitaker, 
In re ], by an ante-nuptial settlement executed 
in 1873, the husband and wife had jointly 
covenanted to settle any after-acquired property 
of the wife, except jewels, &c., or any sum not 
exceeding in each case the amount of 1,0002., or 
any property settled to her separate use. Under 
the will of her father, who died in 1S81, the wife 
became entitled to a sum of 10,0002., which was 
not limited by the will ic her separate use. The 
C. A. held that the operation of sect, oof the Act 
was modified bisect. 49. and that, reading the two 
sections together, the share taken by the wife 
under her father’s will was not made by sect. 5 her 
separate estate so as to come within the excep- 
tion in the covenant. There,, no doubt, the 
covenant was a joint one by the husband and 
wife, and not a covenant by the husband alone, 
as in the present case. But, looking at the 
reasons given by the L.JJ. in their judgments, 
it seems to me that it would have made no 
difference in their decision if the covenant had 
been by the husband alone, and that I must 
arrive at a different conclusion from that of 
Ohitty, J. in Queade's Trusts , In re. — p. 83. . . . 
Lopes, L.J., in giving judgment [ Whitaker, In 
re ], said : “I do not think there is any serious 
difficulty in deciding the point which is now 
before the Court. The testator here did not 
leave the property in question to the plaintiff fw 
her separate use. Therefore the property in 
question is n<*t withix^thc exception in the 
marriage settlement, and was [not] subject to 
that settlement.” The insertion of the word 
“not” (abo\^ placed in brackets) is evidently 
a clerical error ; *the L.J. clearly meant to say 
that the property was not within the exception, 
and was subject to the settlement. — p. S.“>. 


Queade’s Trusts, In re, and Whitaker, In re. 

referred to. 

Hancock r. Hancock (1SSS) 57 L. J. Ch. 396 ; 
38 Ch. D. 78 : 58 L. T. 906 ; 3G W. R. 417.-T.A. 

Hancock v. Hancock, applied. 

Skelton, In re, ChanceUm- r. Bro\?n (1891) 
7 Times L. R.638. — CHITTY. j. ; Stevens r. Trevor- 
Garrick (1893) 62 L. J. Ch. (»?>(); [18931 2 Ch. 
307; 3 R. 468 ; 69 L. T. 11 ; 41 W. R. 412.— 

CHITTY, J. 

s 

Queade’s Trusts, In re, disapproved. 

Hancock v. Hancock, referred to. 

Stevens v. Trevor-Garrick, followed. 

Buck! and v. Buckland (1900) 69 L. J. Ch. 648 ; 
[1900] 2 Ch. 534, 538 ; S2 I* T. 759 : 48 W. R. 
G37. 

BUCKLEY, J. — In Queade's Trusts, In re. the 
settlement vTas a post-nuptial settlement made 
in the year 1847 between the wife, who was an 
infant, the husband, and the trustees. It con- 
tained an agreement and declaration by the 
parties, and a covenant by the husband that all 
future property of the wife should be settled. In 
1S83 — that is to say, after the passing of the 
Married Women's Property Act, 1882 — the wife 
became entitled as one of the next-of-kin to a share 
of undisposed of residuary estate. There, as here, 
the wife was at the date of the (feed an infant, 
and there was therefore no settlement by her. 
Chi tty, J. held that sect. 5 of the Act of 1882 was 
operative in those circumstances, ancUhat the wife 
was entitled. In Hancock v. Hancock that case 
was disapproved. The C. A. held that according 
to its true construction sect. 19 of the Act of 
1882 prevents sect. 5 from interfering with any 
settlement which would have bound the property 
if the Act had not been passed. The argument 
that “ settlement*’ in sect. 19 must mean settle- 
ment which is binding upon the wife was 
advanced and failed. The settlement in that 
case did not contain any covenant by the wife 
or any joint declaration or agreement. Subse- 
quently in Stevens v. Trevor- Garrick , Ohitty, J. 
held that in a case where not sect. 5 of the Act, 
but sect. 2 was the relevant section, the principle 
of the decision of the O. A. was equally applicable. 
In this state of things it appears to me that the 
decision in Queade's Trust , In re, if* gone alto- 
gether. . . . The case therefore seems to me to 
be parallel with that of Holies v. Carr (post), 
referred to by Lord Rouiilly in Young v. Smith 
(post). — p. 650. 

Holies v. Carr (1 G7G) 3 Swanst. 638 ; Free. 

C. C. 3. — L.K., distinguished. 

Young r. Smith (1865) L. It. 1 Eq. ISO; 
35 Beav. 87 ; 11 Jur. (N.s.) 963. 

rom ILLY, m.r. — In that case the deed would 
have been wholly inoperative as to the land 
comprised in it, if it had contained no covenant 
to levy a tine ; and I have no doubt that when 
the ini eution is clearly expressed, the Court will 
hold the parties hound to do all things necessary 
to carry out the intention.— p. 183. 

Holies v. Carr, applied. 

Buckland v. Buckland (supra). 

Prebble v. Boghurst (1818) 1 Swanst. 309, 

580; 1 Wils. Oh. 161.— L.C., C.B. and O.J., 

lief erred Jo, Wellesley c. Wellesley (1839) 9 
L. J. Ch. 21 ; 4 Myl. & Cr. 561, 577.— i.C. ; dis- 
tinguished, Hill v. Gorame (1839) 9 L. J. Ch. 54 ; 5 
Myl. & Cr. 250 ; 4 Jur. 165. — L.C. And see post. 
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Prebble v. Boghurst (supra), referred to. 
Maclurcan v. Lane (post). 

Maclurcan v. Lane (1858) 5 Jur. (N.s.) 56 ; 
7 W. R. 1 35. — STTTAUT, v.-G., referred to. 
Arched r. Kelly (I860) 29 L. J.' Oh. 911; 

I Dr. & 8m. 300 : 6 Jur. (n.S.) 814- ; 8 W. R. 694. 
— KINDERSLEY, v.-c. (ante, col. 3189). 

Maclurcan v. L§ne, distinguished. 

Reid v. Reid (1886) 31 Oh' D. 402 : 55 L. J. 
Ch. 294 ; 54 L. T. 100 ; 34 W. R. 332.— C.A. 

cotton, L.J. — Nor does Maclurcan v. Lane, 
before Stuart, V.-C., in anyway help us, because 
the language of the covenant in that case was 
materially different from the language of the 
section before us [Married Women’s Property 
Act, 1882, s. 5], the covenant there speaking 
of an accruer of property, not ah accruer of 
title. — p. 406. 

Edye v. Addison (1863) 33 L. J. Ch. 132 ; 

I H. & M. 781 ; 3 N. R. (56; 9 Jur. (n.s.) 
1320 ; 12 W. R. 98.— wood, v.-c., dimmed 
and applied. 

Burn- Murdoch v. Charlesworth (1875) 23 W. R. 
743. — HALL, v.-c. ; Ward r. Ward (1880) 49 L. J. 
Ch. 409; 14 Ch. D. 506, 509; 42 L. T. 523; 
28 W. R. 043.-'i-JESSEL, M.R. 

Att.-Gen. v. Bacchus (1 S21) 9 Price 30 ; 

II Price 547; 35 R. R. 746, n.— EX. EQ., 
applied. 

Att.-Gen. r. Burnie (1830) 3 Y. &; J. 531. — ex. 

Att.-Gren v. Bacchus, dictum not followed. 
Atcheson ?. Atcheson (1849) IS L. J. Ch. 230 ; 

II Beav.485, 490 ; 13 Jur. 665.— langdale, M.R. 

Att.-Gren. v. Bacchus, dimmed. 

Ward r. Ward (1880) 49 L. J. Ch. 409 ; 14 
Ch. D. 506, 509 ; 42 L. T. 523; 28 W. R. 943.— 

JESSEL, M.R. 

Hardey v. Green (1849) IS L. J. Ch. 4S0 ; 
*12 13eav. 182 ; 13 Jur. 777. — LANGDALE, 
M.R ., considered and not applied. 

Botland, Ex parte, Clint, In re (1873) 43 
L.J. Bk. 16; L. R. 17 Eq. 115; 29 L. T. 543; 
22 W. R. 15^.— BACON, C.J. 

Hardey v. Green, explained and applied. 
Clarke, In re, Coombe r. Carter (1887) 35 
Ch. D. 109; 56 L. J. Ch. 642; 56 L. T. 467; 
35 W. R. 388. — KAY, J. ; affirmed, 36 Ch. D. 348 ; 
56 L. J. Ch. 981.— C.A. 

KAY, «r. — In Hardey v. Green , by marriage 
articles it was agreed that all and singular the 
real and personal property then belonging to the 
intended wife, or in or to which she might there- 
after become ini crested or entitled by any 
means whatsoever, should be settled, and that 
ihe settlement, should contain a covenant on the 
part, of the intended husband to settle all property 
to which he or the intended wife might become 
entitled. It was argued that the case was not 
one for specific performance ; but Lord Langdale 
maintained the covenant, and directed perfor- 
mance of it as against the assignee of the husband, 
by conveyance of certain real property in Ireland 
to which the husband had become entitled since 
the marriage. — p. 113. 

Hardey v. Green, followed. 

Churston (Lord) ri'Buller (1897) 77 L. T. 45. 
— Stirling, J. ; Clough, Ex parte, Reis, In re 
[1904] 2 K. B. 769, 779 (post). 


Gubbins v. Gubbins (1825) 1 Dr. & Wal. 
160, n. — L.c. 

Commented on, Creed v. Carey (1 857) 7 Ir. Ch. R. 
295 . — brady, L.c. and blackburne, l. j. ; com- 
nie.nted on but followed, Cleary? 1 . Fitzgerald (1880) 
5 L. R. Ir. 351. — V.-C. (varied, C.A., pod ) ; .supposed 
decision as to rey 1st ration overruled , Cleary v. 
Fitzgerald (1881) 7 L. R. Tr. 229, 242. — c.A. 

Cleary v. Fitzgerald, discussed. 

Ffrench’s Estate, In re (1887) 21 L. R. Ir. 283 
291.— C.A. 

Lyster v. Burroughs (1837) 1 Dr. & Wal. 149. 

— PLUNKET, L.C. 

Not applied , Ennis r. Smith (1839) Jones 4c C. 
400. — EX. EQ. (IR.) ; discussed, Stack v. Royse 
(1861) 12 Ir. Ch. R. 246.— CUSACK SMITH, M.R. 
(affirmed, 13 Ir. Ch. R. 213.— C.A.). 

Lyster v. Burroughs and Stack v. Royse. 
Followed, Galavan r. Dunne (1879) 7 L. R. Ir. 
144.— SULLIVAN, M.R. : explained, Cleary v, Fitz- 
gerald (1SS1) 7 L. R. Ir. 229.— C.A. 

Stack v. Royse, referred to. 

Roche’s Estate, In re (1890) 25 L. R. Ir. 58, 
72. — MONROE, j. ; affirmed, ib. 284. — C.A. 

Lyster v. Burroughs, Stack v. Royse, and 
Galavan v. Dunne (supra), explained. 
Bannatyne v. Ferguson (1895) [1896] 1 Ir. R. 

149. — CHATTERTON? V.-C. and C.A. 

Bolland, Ex parte, Clint, In re (1873) 43 
L. J. Bk. 16 ; L. R. 17 Eq. 1 15 ; 29 L. T. 
543 ; 22 W. R. 152.— BACON, C.J. 
Commented- on, Galavan r. Dunne (supra) ; 
referred to, Bannatyne r. Ferguson (1895) [1896] 

1 Ir. R. 149. — c.A. ; overruled, Reis, In re, Clough, 
Ex parte (1904) 73 L. J. K. B. 929 ; [1904] 2 
K. B. 769, 776; 91 L. T. 529 ; 53 W. R. 122 ; 11 
Manson 229 ; 20 T. L. R. 547. — C.A. 

Randall v. Willis (1800) 5 Ves. 262 ; 5 R. R. 
40.— L.c. 

Distinguished, Lewis ?*-Madocks (1803) 8 Ves. 

150. — ELDON, L.C. ; (1810) 17 Ves. 4.S ; 7 R. R. 10. 
— ELDON, L.C. ; referred to, Ennis r. Smith (1839) 
Jones & O. 400. — EX. EQ. (ih.) ; discussed and 
applied, Clarke, In re, Coombe r. Carter (1887) 
56 L. J. Oh. 612 ; 35 Ch. D. 109, 112 ; 56 L. T. 
467 ; 35 W. R. 388. — KAY, j. (allinned, 56 L. J. 
Oh. 981 ; 36 Oh. D. 318.— C.A.). 

Lewis v. Madocks (1803) 8 Yes. 150. — 
L.C. ; (1810) 17 Ves. 48 ; 7 R. R. 10.— L.C. 
Deferred- to, Fortcscue r. Hennah (1812) 19 
Ves. 67; 12 R. R. 137.-M.it.; Wellesley r. 
Wellesley (1839) 9 L. J. Ch. 21 ; 4 Myl. & Or. 
561, 580. — L.C. ; White r. Anderson (1850) 1 Ir. 
Ch. R. 419. — L.C. ; applied , St. Aubyn r. Hum- 
phreys (1856) 22 Bcav. 175. — M.R. ; Williams r. 
Thomas (1862) 31 L. tf. Ch. 674, 676 ; 2 Dr. & Sm. 
29 ; 8 Jur. (N.s.) 250 ; 7 L. T. 184 ; 10 W. R. 417. 
— v.-C. ; considered, Bolland, Ex parte, Clint, 
In re (1873) 43 L. J. Bk. 16 ; L. R. 17 Eq. 115, 
119 (supra ) ; applied , Cave r. Cave (1880) 49 L. J. 
Qh. 505 ; 15 Oh. D. 639, 647 ; 42 L. T. 730 ; 28 
W. R. 793 ?— fry, J. ; Clarke, In re, Coombe r. 
Carter (1887) 56 L. J. Ch.Co42 ; 35 Ch. D. 1 09, 112 ; 
56 L. T. 467 ; 35 W. R.^388 .— Kay, j. (affirmed, 
C.A., supra)\ discussed, Ffrench’s Estate, In re 
(1887) 21 L. R. Ir. 283, 309.— C.A.,- referred to, 
Tailby r. Official Receiver (1S88) 58 L. J. Q. B. 
75 ; 13 App. Cas. 523, 533 ; 60 L. T. 162 ; 37 
W. R. 513. — TT.L. (E.) ; discussed and applied, 
Bendy, In re, Wallis v. Bendy (1894) 64 L. J. Ch. 



8151 


SETTLEMENT. 


8152 


170; [1895] 1 Ch. 109 ; 13 R. 95 ; 71 L.T. 750 ; 
43 W. ft. 345. — KEKEWICH, J. 

Lewis y. Madocks, explained and not 
applied. 

Bendy, In re, Wallis v. Bendy, not followed. 

Finlay r. Darling (1897) 66 L. J. Ch. 348; 
[1897] 1 Oh. 719 ; 76 L.T. 461 ; 45 W. ft. 445. 

ROMER, J. — Lewis v. J ladochs sterns on 
examination io have been decided on a cove- 
nant veiy different in substance from the 
present one. It was a covenant by a man 
to settle the whole of his personal estate, 
however acquired ; and to such a covenant 
very different constructions apply. Lord Eldon 
did, in fact, point out that income received by 
the husband would not be bound by the cove- 
nant, tmt he did say also that if income became 
capitalised it seemed to him that it would become 
bound. 1 do not think that his decision went to 
this extent ; but the expression of opinion to 
this effect is there. Nevertheless, that expression 
of opinion should, I think, lie limited to the case 
before the Court — the case of a covenant which 
was very different from the present one. Further, 
I think that what Lord Eldon meant by “ capital ” 
was wliat was held by the covenantor in such a 
way as showed an intention on his part of mak- 
ing it subject to the covenant. But whether this 
be so or not, the covenant was wholly different 
to the present one, and the decision thereon is 
not binding on me in this case. . . . the 
report of this case [ Bendy, In re) in the Law 
Reports gives correctly all the facts, then, with 
great deference to Kekewich, J., I do not follow 
his reasoning ; and if the case had come before 
me 1 should have decided it otherwise. But I 
cannot, help thinking that there were circum- 
stances in the case which do not appear in the 
report, and which induced the Court to decide 
the case as it was decided. There must have 
been some such circumstances, for I observe that 
one effect of the decision was that property 
which was cxpressly«exeepted from the settle- 
ment, and had been sold and reinvested, was 
thereby made subject t& the settlement.— p. 349. 

Lewis v. Madocks, followed. 

Chursfon (Lord) r. Duller (1897) 77 L. T. 
45 . — stirring, J. ; Clough, Ex parte, Reis, In 
re (1904) 73 L. J. K. K 929; [1904] 2 K. B. 
769, 777; 91 L. T. 592; 53 W. ft. 122; 11 
Manson 229 ; 20 T. L. ft. 547. — c.A. 

Turcan, In re (1888) 58 L. J. Ch. 101 ; 
40 Ch. 1). 5 ; 59 L. T. 712 ; 37 W. ft. 70. 
— C.A., referred to. 

Bendy, Tn re. Wallis r. Bendy (1894) 64 
L. J. Oil. 170 ; [1895] 1 Oh. 109 ; 13 ft. 95 ; 71 
L. T. 750; 48 W. ft. 315.— KEKEWICI-T, J. ; 
Chursion (Lord) v. Duller ( 1897) 77 L. T. 45.— 
Stirling,.!. ; Lawrie r. West Hartlepool Thirds 
Indemnity Association (1899)4 (Join. Ons. 322. 
— Bin L MM o RE, J. : (lough, Ex parte [1904] 2 

K. ft. 769, 782 [supra). 

Parkin, In re. Hill v. Schwarz (1892) 7)2 
L. 4. Oh. 55': [*S92] 3 Oh. 510 ; 67 L. T. 
77 ; 41 ft. 120# — Stirling-, j., approved 

and applied. 

Lawler, in ro, Zaiscr r. Lnwley (1902) 71 

L. J. Ch. 787. 8yr> ; [1902] 2 Ch. 673, 799 ; 87 
L. T. 536 ; 51 W. ft. 150.— JOYCE, J. and C.A. ; 
affirmed, mm . Bey f us r. Lawley, 72 L. J. Oh. 781 ; 
[1903] A. C. 411 ; 89 L. T. 309.— H.L. (k). 

O.C. 


Hooper’s Trust, In re (1865) 5 X. ft. 462 ; 

11 Jur. (N.S.) 478 ; 12 L. T. 137 ; 13 W. ft. 

710. — STUART, v.-c.. approved. 

Hood v. Franklin (1873) L. ft. 16 Eq. 496, 
499 ; 21 W. ft. 724. — MALINS, V.-C. 

Bower v. Smith (1871) L. ft. lx Eq. 279 ; 24 

L. T. 118 ; 19 W. ft. 399 — report in L. 2?. 

corrected. 

Steward v. Poppleton, W. X. (1877) 29. 

jessel, m.r., observed that the report of 
Bower v. Smith in L. ft. 11 Eq. 279, in which 
he himself was counsel, did not state that the 
will of the wife’s father contained a gift over in 
default of appointment. The real facts were 
properly stated in 19 W. ft.’399. 

Bower v. Smith, followed. 

Steward v. Poppieton, distinguished. 

Gerard (Lord), In re, Oliphant v. Gerard (18SS) 
58 L. T. 800. 

NORTH, J. — There is a distinction pointed out 
in Steward, v. Poppleton , namely, that in Bower 
v. Smith the gift over was to a stranger. But, 
if the power has first been exercised, I do not 
see what effect the gift over in default of 
appointment can have upon it. . . . There 
[Steward- v. Poppleton ] therejvas an absolute 
gift, out and out to the wife, and. the power of 
appointment was subject to her absolute interest. 
If in that case the words had been “ to such use 
as she shall appoint, and subject thereto for 
her absolutely, 1 ’ I should have considered it as 
conflicting with Bower v. Smith. — p. 801. 

Bower v. Smith, commented on. 

Steward v. Poppleton, referred- to. 

Middleton’s Will, In re (1868) 16 W. ft. 

1107.— GIFFARD, V.-C., followed. 

Davies, In re, Harrison r. Davies (1S97) 66 
L. J. Ch. 512 ; [1897] 2 Ch. 204. 

kekewich, J . — Bower v. Smith has nothing 
to do with this case, and for this reason, that I 
doubt whether, as reported, it has very much 
bearing upon this case ; and, further than that, 
in Steward v. Poppleton , Sir G. Jessel, who was 
himself counsel for the defendant in Bower v. 
Smith, called attention to an inaccuracy of the 
report in the Law Reports, and pointed out that 
the will of the wife’s father in that case con- 
tained a gift over in default of appointment. 
Read in that connection, it destroys any value 
of the case for the present purpose. — p. 514. 

Bower v. Smith, approved hut not applied . 

Steward v. Poppleton, followed. 

Gerard (Lord), In re, Oliphant v. Gerard 

(supra), commented, on. 

O’Connell, In re, Mawle r. Jagoe (1903) 72 
L. J. Ch. 709 ; [1903] 2 Ch. 574, 580 ; 89 L. T. 
166 ; 52 W. ft. 102 .—KEKEWICH, J. 

Cunningham v. Moody (1748) 1 Ves. sen. 

174.— L.O. 

Applied , Doe v. Martin (1790) ‘1 Term Rep. 39, 
64 ; 2 ft. ft. 324. — K.li. ; Doe v. Hutton (1804) 3 
B. ifc I*. 643. — C.P. ; discussed , Heron r. Stokes 
(1842) 4 Ir. Eq. 11. 284 ; 1 Con. & L. 270 ; 2 Dr. 
^ War. 89. — L.c. (varied, nom . Stokes v. Heron 
(1815) 12 Cl. & F. 161 ; 9 Jur. 563.— H.L. (ir.)) ; 
Stan deling v. Hall (post). 

Binford v. Bawden(1792) 1 Ves. 512 ; 2 Ves. 

38 ; 2 ft. ft. 162. — L.C.C., discussed. 

Standcring v. Hall (1879) 48 L. J. Ch. 382 ; 
11 Ch- H. 0D2, 654 ; 27 W. ft-. 749.— JESSEL, M.R. 

.100 
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Wilcocks v. Wilcocks (1706) 2 Vera. 558.— 
L.ic., discussed. 

Lech-mere r. Carlisle (Earl) (1733) 3 P. Wms. 
225. — M.it. ; Hamilton v. Jackson (1845)2 Jo. 
& Lat. 395, 299 ; 8 Ir. Eq. R. 195.— L.C. ; Killen 
*. Campbelf(1848) 10 Ir. Eq. R. 4:61- — L.O.c. 

Lechmere v. Cssrlisle (Earl) (or Lechmere) 
(1733) 3 P. Wms. 211.— M.R. ; and (1735) 
Cas. t. Talb. SO.— L.c. 

Applied, Deacon v. Smith (1740) 3 Atk. 323. 
— L.C. ; Sowden v. Sowden (1785) 1 Bro. C. C. 
5S2 ; 1 Cox 165. — ftr.lt. ; distinguished, Bussell 
v. Smythies (1786) 1 Cox 215.— EX. ; applied , 
Wilson v. Piggott (1 794) 2 Ves. 356 ; 2 R. 11. 246. — 
M.R. ; referred to, Per>»y r. Phelips (1810 — 11) 17 
Ves. 173. — L.c. ; commented, on, Pentland r. Htokes 
(1812) 2 Ball & B. 68. — L.C. ; applied, Tubbs r. 
Broadwood (1831) 2 Russ. & M. 487 .-£-l.C. ; not 
applied, Cogan v. Stephens (1835) 5 L. J. Cli. 17, 
21 ; 1 Beav. 482, n. — ftl.R. ; Lyster r. Burroughs 
(1837) 1 Dr. & Wal. 139. — L.C. ; applied , Barham 
' 0 . Clarendon (Earl) (1852) 10 Hare 126, 133 ; 17 
Jur. 336 ; 1 W. R. 96.— turner, v.-c. . 

Lechmere y. Carlisle (Earl) (or Lechmere), 

referred to. 

De Lancey’s Succession, In re, Do Lancey ■/.*. 
Inland Revenue 'Commissioners (1869) 38 L. J. 
Ex. 193, 199 ; L. R. 4 Ex. 345, 359 ; 21 L. T. 58. 
— ex. BEAiMWELL and CLEasby, bb. dissent- 
ing ; affirmed, (1870) 39 L. J. Ex. 76 ; L. R. 5 
Ex. 102 ; 22 LV T. 239 ; 18 W. R. 46S.— EX. CH. 
And see Raja Vellanki Venkata Rama Row v. 
Raja Papamma Row (1898) 25 L. R. Ind. App. 
84, 86. — P.c. And see vol. i. col. 677. 

Sowden v. Sowden (1785) 1 Bro. C. C. 582 ; 

1 Cox 165. — ftl.lt., discussed. 

Garthshore r. Chalie (1804) 10 Ves. 1 ; 7 

R. R. 311. — L.C. ; not applied , Lench -?*. Lench 
(1805) 10 Ves. 511. — M.R. ; referred to , Perry < v . 
Phelips (1810—11) 17 Ves. 173.— eldon, L.c. 

Tooke v. Hastings (1689) 2 Vera. 97. — L.C., 

discussed. 

Deacon v. Smith (1746) 3 Atk. 323.— HARD- 
WICKE, L.C. 

Deacon v. Smith, not applied . 

Lyster v. Burroughs (1837) 1 Dr.& Wal. 139. 
— PLUNKET, L.C. 

Tooke v. Hastings and Deacon v. Smith, 

referred to. 

Wellesley v. Wellesley (1839) 9 L. J. Ch. 
21, 24 ; 4 Myl. & Cr. 561, 579.— L.C. 

Deacon v. Smith, referred to. 

Creed v. Carey (1857) 7 Ir. Ch. R. 295.— 
BRADY, L.C. and BLACKBURNE, L.J. 

Deacon v. Smith, discussed . 

Morningtou v. Keane (1858) 2 Dc G. & J. 292; 
27 L. J. Ch. 791 ; 4 Jur. 981 ; 6 W. R. 434.— 
L.c. and L.Jj. * 

Hobson v. Trevor (1723) 2 P. Wms. 191.— 
L.c. ; and Chilliner y. Chilliner (1754) 

2 Ves. 528. — L.C., applied. 

Ropers. Bartholomew (1823) 12 Price 796. — ex. 

Hohson y. Trevor, distinguished . 

Hill Gomme (1839) 9 L. J. Ch. 54 ; 5 
Myl. & Cr. 250 ; 4 Jur. 165. — L.C. 

Hohson v. Trevor, referred to. 

Stack v. Royse (1861) 12 Ir. Ch. R. 246. — 
CUSACK SMITH, M.R. ; affirmed, (1S62) 13 
lr. Oh. R. 213.— c.A. 


Eastwood v. Vinke (1731) 2 P. Wms. 
613 .— m.r. ; and Broughton v. Errington 
(1773) 7 Bro. P. C. 461 .— ill. (e.), 
referred io. 

Richardson c. Elpliin, stone (1794) 2 Ves. 463. 
—M.R. 

Wathen v. Smith (1819) 4 Madd. 236, 325 ; 
20 R. R. 302.— V.-C. 

Explained, Adams r. Lavender (1824) M‘Cle. 
& Y. 41 ; 29 R. R. 743. — C.B. ; principle applied. 
Power, In re (1841) El. & G. 282 . — o’loqh- 
len, M.R. ; impugned, Cole r. Willard (IS 58) 25 
Beav. 568 ; 4 Jur. (N.S.) 988 ; 6 W. K. 712. — 
M.R. ; discussed, Atkinson c. Littlewood (1874) 
L. R. 18 Eq. 595, 605 ; 31 L. T. 225.— MALINS, 
V.-C. 

Pearson v. Morgan (1788) 2 Bro. C. CT. 384, 
394 . — butler, J., for L.c. ; S. C., Rickman 
v. Morgan (1779) 1 Bro. C. C. 63.— L.C. , 
discussed . 

Merewetlier v. Shaw (17S9) 2 Cox 124. — L.C. ; 
Thynne r. Glengall (Earl) (1848) 2 H. L, Cas. 
131, 155 {post). 

Cole v. Willard (1S58) 25 Beav. 56S ; 4 Jur. 
(N.S.) 988 ; 6 W. R. 712. — ftl.R., referred to. 
Dawson v. Dawson (1867) L. R. 4 Eq. 504, 
514 . — wood, v.-c. 

Cole v. Willard, applied. 

Atkinson •/*. Littlewood (1874) L. R. IS Eq. 
595, o05 ; 31 L. T. 225. — MALINS, V.-C. 

Pinchin v. Simms (1861) 30 Beav. 119 
— ftl.R., referred to. 

Dawson r. Dawson (1867) L. R. 4 Eq. 504, 
514. — WOOD, V.-C. 

Goodfellow v. Burchett (1693) 2 Vern. 298. 
— L.C., discussed and principle applied. 
Devese r. Pontet (1785) 1 Cox 188 ; Pre. Ch. 
240, n. ; 1 li. R. 15,— KENYON, ftl.R. 

Wood v. Wood (1844) 7 Beav. 183. — M.R., 
applied. 

Betton's Trust Estates, In re (1871) L. R. 
12 Eq. 553, 557 ; 25 L. T. 404 ; 19 W. R. 1052.— 
WICKENS, V.-C. 

Blandy v. Widmore (1715) 2 Vern. 709 ; 1 
P. Wms. 324. — ftr.R. ; and Lee v. D’Aranda 
(1746-7) 1 Ves. sen. 1 ; 3 Atk. 419.— L.C., 
distinguished. 

Barrett r. Becldord (1750) 1 Ves. sen. 519, — L.C. ; 
Hayes r. Mico (1781) 1 Bro. C. C. 129.— L.C. 

Blandy v. Widmore and Lee v. D’ Aranda, 

discussed. 

Devese r. Pontet (1785) 1 Cox 188 ; Pre. Ch. 
240, n. — ftr.R. ; Kirkman r. Kirkman (1786) 2 Bro. 
C. C. 95. — l.c. ; Richman (or Rickman) v. Morgan 
(1788) 2 Bro. O. C. 394.— L.c. ; S. C. (1779) 1 Bro. 
O. C. 63.— L.C. 

Lee v. D’Aranda, appro red and applied. 
Richardson r. Elphinstone (1794) 2 Ves. 462. 
— M.lt. 

Blandy v. Widmore-and Lee v. D’Aranda, 

applied. '* 

Garthshore - 0 . Chalie 0804) 10 Ves. 1 ; 7 R. R, 
311.— L.C. 

Blandy v. Widmore, principle applied. 

Lee v. D’Aranda, explained and approved. 
Goldsmid r. Goldsmid (1818) 1 Swanst. 211 ; 1 
Wils. Ch. 140 , 18 R. R. 60.— M.R. 
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Blandy v. Widmore and Lee v. D’Aranda, 

referred to. 

Adams i\ Lavender (1824) M'Cle. & Y. 41. 
— C.B. ; Glengall (Earl) r. Barnard (1836) G L. J. 
Ch. 25 ; 1 Keen 769. — M.R. (affirmed nont. Thynne 
v. Glengall (Earl), h.l. ( pod ) ). 

Blandy v. Widmore and Lee v. D’Aranda, 

explained and not applied. 

Lang r. Lang (1837) 6 L. J. Oh. 324 ; 8 Sim. 
451 ; 1 Jur. 472. — SHADWELL, Y.-O. 

Blandy v. Widmore and Lee v. D’Aranda, 

discussed. 

Salisbury i\ Salisbury (1848) 17 L. J. Ch. 480 ; 
6 Hare 526; 12 Jur. 671. — V.-c. ; Thynne r. 
Glengall (Earl) (1848) 2 H. L. Cas. 131, 154 ; 12 
Jur. 8^5. — H.L. 

Blandy v. Widmore, principle applied. 
Thacker r. Key (1869) L. R. 8 Eq. 408, 415. — 
JAMES, v.-c. 

Blandy v. Widmore and Lee v. D’Aranda, 

■principle explained and not applied. 
Young c. Young (1871) Ir. R. 5 Eq. 615. 
— V.-C. 

Blandy v. Widmore, principle not. applied. 
James r. Castle (1875) 33 L.T.665. — HALL, V.-C. 

Barrett v. Beckford (1750) 1 Ves. sen. 519. 
— L.C., discussed. 

Richman (j)r Rickman) r. Morgan (1779) 1 
Bro. C. C. 63 ; (17SS) 2 Bro. C. C. 394.— if.c. ; 
Devese v. Pontet (17S5) 1 Cox 188 : Pre. Ch. 
240, n. — M.R. ; Garthshore r. Chalie (1804) 10 
Yes. 1 ; 7 R. R. 311.— L.c. 

Barrett v. Beckford, explained and approved. 
Goldsmid r. Goldsmid (1818) 1 Swanst. 211 ; 
1 Wils. Ch. 140 ; 18 R. R. 60. — M.R. 

Barrett v. Beckford, discussed. 

Thynne r. Glengall (Earl) (1S4S) 2 H. L. Cas. 
131, 155 ; 12 Jur. 805.— H.L. (E.). 

Haynes v. Mico (1781) 1 Bro. C. C. 129. 

—L.c. 

Referred to , Devese r. Pontet (1785) 1 Cox 
188 ; Pre. Ch. 240, n. ; 1 R. R. 15. — M.R. ; applied , 
Richardson r. Elph instone (1794) 2 Ves.. 462. 
— M.R. ; com rented on , Garthshore r. Chalie 
(1804) 10 Ves. 1 ; 7 R. R. 311. — L.C. ; not aptplied, 
Goldsmid Goldsmid (1818) 1 Swanst. 211 ; 1 
Wils. Ch. 140 ; 18 R. R. 60.— plumer, m.r. 
Haynes v. Mico, d i dint pu.i shed. 

Wathen v. Smith (1819) 4 Madcl. 325 ; 20 R. R. 
302.— V.-C. 

Haynes v. Mico, considered and applied. 
Adams r. Lavender (1824) M‘Cle. & Y. 41 ; 
29 R. R. 743.— C.B. 

Haynes v. Mico, discussed. 
llorlock, In re, Calham r. Smith (1895) 64 
L. ,1. Ch. 325; [1895] 1 Ch. 516, 520; 13 R. 
356 ; 72 L. T. 223 ; 43 W. R. 410.— STIRLING, J. 

Devese v. Pontet (supra). 

Commented on , Garthshore r. Clialic ( post) ; 
not applied , Goldsmid t\ Goldsmitfli (poxf)*; 
discussed , Adams i\ Launder (post). 

GarthshorS v. Chalie (1804) 10 Ves. 1 ; 7 
R. R. 311.— ELBONT,L.C. 

Referred t% Goldsmid r. Goldsmid (1818) 1 
Swanst. 211 ; 1 Wils. Cli. 140 ; 18 R. R. 60.— 
3 * TjU m io ft, m.r. ; Wathen r. Smith (1819) 4 Madd. 
325 : 20 R. R. 302. — V.-C. : discussed , Adams r. 
Lavender (1824) M £ Cle. & Y. 41 ; 29 R. R. 743.— 


C.B. ; Glengall (Earl) v. Barnard (1836) 6 L. J. 
Ch. 25 ; 1 Keen 769. — m.r. ; principle applied , 
Power, In re (1841) FI. & G. 282.— o’loghlen, 
M.R. ; Salisbury r. Salisbury (184S) 17 L. J. Ch. 
480 ; 6 Hare 526 ; 12 Jur. 671. — WIG-JAM, V.-C. ; 
Garner v. Holmes (1858) 8 Ir. Ch. R. 469. — L.C, 
(reversing 7 Ir. Ch. R. 412. — V.-C.). 

Garthshore v. Chalie and Garner v. Holmes, 

followed. 

Rowan v. Chute (1861) 13 Ir. Ch. R. 169. — 
BRADY, L.C. 

Garthshore v. Chalie, referred to. 

Patch 'V. Shore (1863) 32 L. J. Ch. 185 ; 2 Dr. 
& Sm. 589 ; 1 N. R. 157 ;#9 Jur. (N.S.) 63 ; 7 
L. T. 554; 11 W. R. 142.— KINDERSLEY, V.-C. ; 
Willis v. Willis (1865) 34 L. J. Ch. 313 ; 34 
Beav. 340 ;*13 W. R. 77.— romilly, M.R. 

Garthshore v. Chalie, applied. 

James c. Castle (1875) 33 L. T. 665. — HALL, 

v.-c. 

* Garthshore v. Chalie, referred to. 

Lemon r. Mark (1898) [1899] 1 Ir. R. 416, 
426. — PORTER, m.r. ; affirmed, C.A. 

Goldsmid v. Goldsmid (1818) 1 Swanst. 211; 
2 Wils. Ch. 140 ; 18 R. & 60.— M.R., dis- 
(j § ic wed 

Adams c. Lavender (1824) M‘Cle. & Y. 41 ; 29 
R. R. 743. — C.B. ; Glengall (Earl) r. Barnard 
(1836) 6 L. J. Ch. 25 ; 1 Keen 769. — M.R. ; 
(affirmed, H. L.. post) ; Thynne r. Glengall (Earl) 
(1848) 2 H. L. Cas. 131, 154 ; 12 Jur. 805.— H.L. 
(E.) ; Salisbury ' c. Salisbury (1848) 17 L. J. Ch. 
480 ; 6 Hare 526 ; 12 Jur. 671.— V.-C. 

Goldsmid v. Goldsmid, not applied. 
Bannatyne v. Ferguson (1895) [1S96] 1 Ir. R. 
149, 161. — C.A. ; reversing on one point chatter- 
to NT, v.-c. 

Couch v. Stratton (1799) 4 Ves. 391 ; 4 R.R. 
230. — L.C., followed. 

Salisbury r. Salisbury (1845) 17 L. J. Ch. 480 ; 
6 Hare 526 ; 12 Jur. 671.— WIGRAM, V.-C. ; 
referred to, Dwyers, In re (1S63) 13 Ir. Ch. R. 
431, 441.— m.r. 

Couch v. Stratton and Salisbury«v. Salisbury, 

applied. 

Young r. Young (1871) Ir. R. 5 Eq. 615. — V.-C. 

Couch v. Stratton, applied. 

James v. Castle (1875) 33 L. T. 665. — HALL, 
v.-C. 

Couch v. Stratton, discussed . 

Lemon •<.*. Mark (1898) [1899] 1 Ir. R. 416, 
425. — porter, m.r. ; affirmed, C.A. 

Simpson v. Gutteridge (1816) 1 Madd. 609 ; 
16 R. R. 276.— v.c. 

Discussed, Power r. Shell (1828) 1 Moll. 297, 31 2. 
— L.c. ; Jlerons, Minors, In re (1841) 3 Ir. Eq. R. 
597 ; FI. & K. 330, 335.— M.R. ; Dyke r. Kendall 
(1852) 21 L. J. Ch. 905 ; 2 Dc G. M. & G. 209, 
219 ; 16 Jur. 937. — L.c. ; Cooper r. Cooper (1856) 
6 Ir. Ch. It. 217, 225. — L.C. ; Pennefather r. 
Pennefatlicr (1872) Ir. R. 6 Eq. 171. — CHAT- 
TJ4RTON, V.-C. 

Corbet v. Corbet (1824) 1 Sim. & S. 612 ; 1 
L. J. (o.s.) Ch. 26.— V.-C. ; affirmed, (1828) 
5 Ituss. 254 ; 7 L. J. (o.S.) Ch. 9. — L.C., 
referred to. 

Herons, Minors, In rc (1S41) 3 Ir. Eq. R. 597 ; 
El. & K. 330.— M.R. And see post , col. 3157. 

100—2 
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Corbet v. Corbet (supra), referred to. 

Cooper v. Cooper (1856) 6 Ir. Ch. R. 217. — 
*L.C„ discussed and applied. 

Pennefather r. Pennefather (1872) Ir. R. 6 Eq. 
171. — CHA r £TERTON, V.-C. 

Power vrsiieil j( 1S2S) 1 Moll. 296. 811.— L.o., 
commented- on. 

Herons, Minors, In re (1811) 8 Ir. Eq. R. 589, 
597 ; FI. k K. 330, 335.— M.R. 

Power v. Sbeil, observations disapproved. 
Dyke v. Rendall (1S52) 2 De G. Iff. & G. 
209 ; 21 L. J. Ch. 905 : 16 Jur. 939. 

ST. leonabds, L.c. — This is a peculiar contract, 
and, before giving my judgment upon it, I shall 
again look at Sir A. Hart’s decision in Power v. 
Sheil. I confess, however, that I do not under- 
stand the observations attributed to him, to the 
effect that an adult female cannot in equity con- 
tract herself absolutely out of dower. In my 
opinion there can be no doubt whatever of 
her right so to contract previously to her 
marriage, and to bar herself of all dower or 
thirds that may accrue to her from her husband’s 
estate. — p. 216. 

Dyke v. Rendall, referred to. 

Cooper r. Cooler (1856) 6 Ir. Ch. R. 217, 22-1. 1 
— L.c. ; Dwyers, In re (1863) 13 Ir. Ch. R. *131, 
440. — M.R. 

Dyke v. Rendall, discussed and- applied. 
Pennefather r. Pennefather (1S72) Ir. R. 6 Eq. 
17 J. — v.-C. ; O’Rorke r. O’Rorke (1885) 17 

L. R. Ir. 153, 164. — PORTER, M.R. 

Dyke v. Rendall, discussed. 

Coyne r. Duigan (1S93) [1894] 1 Ir. R. 13S.— 
PORTER, M.R. ; Lemon r. Mark (1898) [1899] 1 
Ir. R. 416, 422.— M.R. 

Hamilton v. Jackson (1845) 2 Jo. k Lat. 
295 ; 8 Ir. Eq. R. 195. — L.C., referred to. 
Dwyers, In re (1863) 13 Ir. Ch. R. 431, 439. — 

M. R. ; JrV illis r. Willis (1865) 34 L. J. Ch. 313 : 
34 Beav. 340; 13 W. R. 77.— M.R. ; O’Rorke r. 
O’Rorke (1885) 17 L. R. Ir. 153, 165.— M.R. 

Hamilton v. Jackson, explained. 

Lemon r Mark (1898) [1899] 1 Ir. R. 410.1 

426, 441.— M.R. and c.A. 

Killen v. Campbell (1848) 10 Ir. Eq. R. 463. 
— L.C.C. 

Applied, Dwyers, In re (sup) ai) : distinguished, 
Cody v. Cody (1S80) 5 L. R. Ir. 620. — SULLIVAN 
M.R. ; explained, Lemon r. Mark (1898) [1899] 
1 Ir. R. 416, 423.— M.R. 

Willis v. Willis (1805) 34 L. J. Cli. 313 ; 34 
Beav. 340 ; 13 W. R. 77. — M.R.. discussed. 
Lemon r. Mark [1899] 1 Ir. R. 410, 426, 442. 
— M.R. and c.A. 

Pennefather v. Pennefather (1872)^Ir. R. 6 
Eq. 171. — citATTERTON, V.-C., referred to. 
Cody v. Cody (3880) 5 L. R. Jr. 620.— 

S U LLI VA N. M.R., discussed. 

O’Rorke r. O’ltorke' (1885) 17 L. R. Ir. 153, 
165. — PORTER, M.R. 

Cody v. Cody and O’Rorke v. O’Rorke, 

explained. 

Lemon r. Mark (1898) [1899] 3 Ir. R. 416, 

427. — PORTER, M.R. 

Caruthers v. Caruthers (1794) 4 Bro. C. C. 
500.— M.R. 

Applied , Simpson r. Gutteridge (1816) 1 Madd. 


609, 613 (supra, col. 3156) ; distinguished and 
referred to, Power r. Sheil (1828) 1 Moll. 296, 
311. — L.c. ; distinguished, Corbet v. Corbet 
(1828) 5 Russ. 254 (col. 3156) ; approved , Dvlce 
r. Rendall (1852) 21 L. J. Ch. 905 ; 2 De (I'M. 
k G. 209, 218 ; 16 Jur. 939.— L.C. ; referred to, 
O’Rorke r. O’Rorke (supra); Lemon v. Mark 
(supra, col. 3157). 

Vernon’s Case (1572) 4 Co. Rep. la, 4a. 

Discussed, Eastwood r. Vinke (1731) 2 
P. Wms. 613, 617. — M.R. ; Dyke r. Rendall 
(1852) 2 De G. M. & G. 209, 23 8 (post) : principle 
applied, Bolton Estates Act. In re, Russell r. 
Mcyrick (1903) 72 L. J. Ch. 605 ; [1903] 2 Ch. 
461 ; 88 L. T. 851 ; 52 W. R. 87.— C.A. (revers- 
ing (1902) 72 L. J. Ch. 55 ; W. N. (1902) 214. 

— JOYCE, J.). 

Bates v. Bates (1697) 1 Ld. Raym. 326 ; 
Salk. 254 ; Lntw. 729 — considered. 

Lemon v. Mark (1898) [1899] 1 Ir. R. 416, 
435. — M.R. 

Duncomb v. Duncomb (1705) 3 Levinz 437. 
— C.P., recognised. 

Hooker r. Hooker (1733) Cas. t. Hardwicke 13. 
— L.C. 

Duncomb v. Duncomb, followed. 

Hodgson r. Ambrose (1780) Dough 337 . — k.b. ; 
affirmed nom . Ambrose r. Hodgson (1781) 3 Bro. 
P. C. 410.— H.L. (E.). 

Duncomb v. Duncomb, discussed. 

Lemon r. Mark (1S98) [1899] 1 Ir. R. 416, 
445.— c.A. 

Vizard v. Longdale (or Longden) (1731) cited 
3 Atk. 8 ; S. C. Kelynge 17 . — l.c. 

Applied, Walker r. Walker (1747) 1 Yes. sen. 
54. — L.c. ; discussed, Bucldnghamsliire (Earl) r. 
Drury (1761) 2 Eden 60, 66 ; 3 Bro. P.C. 492. — 
L.C. ; commented on, Couch r. Stratton (1799) 4 
Ves. 391, 394 ; 4 It. R. 280. — L.C. ; discussed 9 
Creagh v. Creagh (1845) 8 Ir. Eq. It. 68. — L.c. ; 
Hamilton v. Jackson (1845) N Jr. Eq. It. 195 
(supra, col. 3157). ^ 

Vizard v. Longdale (or Longden), distin- 
guished. 

Dyke r. Rendall (1852) 2 De G7 M. k G] 209 ; 
21 L. J. Ch. 905 ; 16 Jur. 937. 

ST. LEONARDS, L.C.— Jn Vizard V. Longdale, 

. . . there was no statement that the provision 
was intended for the jointure of the wife, whereas 
in the present case there is an express recital 
that the sums paid and to be secured were for a 
“competent jointure and provision of main- 
tenance.” I think it very clear, therefore, that 
the words used in the settlement before me are 
in themselves sufficient to operate in this Court 
in lieu of dower; but whether in the events 
which have happened they ought to be so con- 
strued is a different, question.-- p. 216. 

Vizard v. Longden, referred to. 

O’Rorke r. O'Kurko (1885) 17 L. R. Ir. 153, 

4. — porter, M.R. ; Dwyers, In re (1863) 13 
Ir. Ch. R? 431, 438. — M.R. ; Lemon v. Mark 
(1898) [1899] 1 Ir. li. ClG, 422.— M.R. 

Hooker v. Hooker (3 733) Cas. t. Hardwicke 
3 3. — L.c., recognised. 

Doe r. Scudainoi e (3 800) 2 Bos. k P.289. — c.P, 

Hooker v. Hooker, discussed. 

Lemon r. Mark (1898) [1899J 1 Ir. R. 41 6 r 
432.— c.A. 
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Tinney v. Tinnsy (1743) 3 Atk. 8. — L.C., 
referred to. 

Lemon r. Mark (1898) [1809] 1 lr. R. 416, 
429.— M.E. 

Walker v. Walker (1747) 1 Ves. sen. 54. — 
L.C., discussed. 

Thompson c. Watts (1862) 31 L. J. Oh. 445 ; 

2 J. & H. 291 ; 8 Jar. (N.S.) 700 ; 6 L. T. 817 ; 
10 W. R. 485. — WOOD, v.-c. ; Lemon c. Mark 
(1S9S) [1899] 1 Ir. H. 410, 424. — M.B. 

Cresswell v. Byron (1791) 3 Bro. C. C. 362. — 
L.C., discussed. 

Creagh v. Creagh (1845) 8 lr. Eq. R, 68. — 
SUGDEN, L.C. 

Trevelyan v. Trevelyan (1820) 3 Bing. 616 ; 

12 Moore 19 ; 5 L. J. (o.s.) K. B. 114. — 
* K.B., referred to. 

Lemon t>. Mark (1898) [1899] 1 lr. R. 416, 
435.— M.E. 

Moody v. King (1825) 2 Bing. 447; 10 
Moore 223. — C.P., applied. 

Smith v. Spencer (1856) 2 Jur. (N.S.) 778 ; 4 
W. R. 729. — STUART, v.-c. ; affirmed, 6 Be (4. 
M. & G. 631 ; 3 Jur. (n.s.) 193 > 6 W. R. 136. 
—L.C. 

Davila v. Davila (1716) 2 Vern. 724. — L.C., 
discussed. 

Buckinghamshire (Earl) v. Drury (1761) 2 
Eden 60. 67 ; 3 Bro. P. O. 492.— L.C. ; Thompson 
r. Watts' (1862) 31 L. J. Oh. 445 ; 2 J. & H,291 ; 
8 Jur. (N.S.) 760 ; 6 L. T. 817 ; 10 W. R. 485.— 
WOOD, V.-C. 

Lansdowne v. Lansdowne (1820) 2 Bligh 
60 ; 21 R. R. 43.— h.l. (ib .), followed. 
Noel r. Rochfort (1836) 10 Bligh (N.S.) 483 ; 
4 Cl. & F. 158.— h.l. (IE.). 

Drewe v. Bidgood (1825) 2 Sim. & S. 424 ; 
4 L. J. (O.S.) Ch. 33 ; 27 R. R. 255.— V.-C., 
disapproved. 

Hayes v. Garvey (1845) 8 Ir. Eq. R. 90. — 

SUGDEN, L.C. ^ 

Parker v. Harvey (1726) 4 Bro. P. C. G04. 
— H.L, (E.), up] filed. 

West’s Estate, In re (1890) [1898] 1 Ir. R. 75, 
82. — boss, J. ; reversed, c.a. 

3. Validity, Consideration, and 
Execution. 

Cooper v. Wormald (1859) 27 Beav. 200. — 
ROM I LL Y, M . R. , tip pro VC-d. 

Whitehead, Ex parte, Whitehead, In re (1884) 
54 L. .1. Q. B. 88 ; 52 L. T. 265 ; 33 W. R. 
230. — CAVE, J. ; reversed, (1885) 54 L. J. Q. B. 
240 ; 14 Q. B. B. 419 ; 52 L. T. 597 ; 33 W. R. 
471 ; 49 J. I*. 405.— C.A. 

Spurgeon v. Collier it 7 58) 1 Eden 55. — L.K., 
and Trowell v. Shenton (1878) 47 L. J. Oh. 
738; 8 Ch. I). 318; 38 L. T. 309 ; 26 
W.R. 837.— C.A. (re renting 38 L. T. 27.— 
HALL, V.-C.), discussed. 

Holland, In re, Gregg r. Holland (1901) 70 
L. J. Oh. 625, 627 ; [1901] 2 Ch. 145, *52 ; 49 WAR. 
476.— FARWELL, J. ♦ 

SpurgeoS v. Collie* and Trowell v, Shenton, 
considered. 

Holland, In re, Gregg v. Holland, reversed. 
Holland, In Gregg v. Holland (1902) 71 L. J. 
Ch. 518 ; [1902] 2 Ch. 360, 376 ; 86 L. T. 542 ; 
50 W. R. 575 ; 9 Manson 259.— C.A. 

V. WILLIAMS, L.J. — With regard to Spurgeon 


v. Collier , Northington, L.K. came to the con- 
clusion that the proof of a parol promise before 
marriage failed ; and the opinion expressed by 
the L.K., that even if such promise htul been 
proved to have existed it would noi^ have sup- 
ported a settlement made after marriage, was not 
necessary for the decision of the case. The case 
had nothing to do with creditors. The plaintiffs 
were not claiming through Collier, but against 
him, and the question was whether the rights of 
the plaintiffs against Collier in respect of the 
Hillingdon estate were to be defeated by ail alleged 
purchase for value by some defendants named 
Alston, to whom Collier purported to convey in 
consideration of marriage. There was no recital 
of an ante-nuptial agreement, and the Court 
held that the attempted proof of an ante-nuptial 
agree men trailed in fact, and consequently that 
the deed was voluntary. The recital would not 
even have been evidence against the plaintiffs. 

. . . Trowell v. Shenton was a case in which it 
was held that an ante-nuptial agreement by an 
infant was not sufficient to take a post-nuptial 
settlenfent in which no reference is made to the 
ante-nuptial agreement out of the operation of 
27 Eliz. c. 4. and that such post-nuptial settle- 
ment was therefore void against a subsequent 
purchaser for value. . . . The# case was really- 
decided on Lord. Tenterden’s Act, and not on the 
Statute of Frauds, and the result was that, there 
being no ratification in writing of -the promise 
made during infancy, the conveyance purporting 
to be made in pursuance of that promise was 
voluntary, and void under 27 Eliz. c. 4, against a 
subsequent purchaser. — pp. 523, 524. 

Dilkss v. Broadmead (1860) 29 L. J. Ch. 
310 ; 2 Giff. 113 ; 6 Jur. (N.S.) 289 ; S 
W.R. 318.— STUART, v.-C.; affirmed, 30 
L. J. Ch. 268 ; 2 De G. F. & J. 560 ; 7 
Jur. (N.S.) 56 ; 3 L. T. 605 ; 9 W. R. 
238.— L.C. 

Distinguished , Browne’s Estate, In re (1S62) 13 
Ir. Ch. R. 283.— C.A. ; BRADY, L.C. dis3enting ; 
applied , Adamson r. Hammond (1873) 43 L. J. 1\ 
17 ; L. R. 3 P. 141, 149 ; 29 L. T. 700.— SIR J. 
HANNEN. And see vol. i. col. 1108. 

Campion v. Cotton (1810) 17 Wes. 263, 271. 
— M.E. 

Deferred to, Colombine r. Penhall (post) ; not 
applied, Fraser r. Thompson (1859) 4 De U. & J. 
659 ; 7 W. R. 678.— L.c. and L.JJ. ; referred to, 
Downes, In re [1898] 2 Ir. R. 635, 637. — C;A. 
j (reversing [1898] 2 Ir. R. 302. — BOYD, J.). 

Cadogan v. Kennett (1776) Cowper 432. — 
K.B. 

j Referred to, Jarman v. Woollotton (1790) 3 
Term Rep. 618. — K.B. ; Moroney, In re (1887) 
21 L. R. Ir. 27, 68.— C.A. : Downes, In re [1898] 
2 Ir. 1^ 635, 637. — C.A. 

Colombine v. Penhall (1853) 1 Sm. & G. 
228 ; 1 W. R. 272.— STUART, V.-C. 

Distinguished, Fraser v. Thompson (1859) 1 
Giff. 49, 64 ; 5 Jur. (N.S.) 669 ; 7 W. R. 607.— 
STUART, v.-C. (reversed, supra) ; rule in, applied, 
Sulmer v. Hunter (1869) 38 L. J, Ch. 543 ; L. R. 
8 Eq. 46, 50 ; 20 L. T. 942.— MALINS, V.-c. : 
Pennington, In re ( post). 

Bulmer v. Hunter, applied. 

Pennington, In re, Pennington, Ex parte 
(1888) 5 Morrell 208 ; 5 Times L. R, 29 . — c.a. 
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Bulnxer v. Hunter and Pennington, In re 
and Ex parte (# upra), ref erred to. 

MM^iy r. McQueen ( post). 

Kevan v. Crawford (1877) 46 L. J. Ch. 729 ; 
0 D. 21) ; 37 L. T. 322 ; 26 W. II. 49. 
— 'C.A* referred to. 

Macintosh r. Pqgosc [1895] I Oh. 505, 510 ; 
64 L. J. Oil. 274; 33 R. 254 : 72 L. T. 251 ; 43 
W. R. 247 ; 2 Man son 27. — STIRLING, J. ; M‘Lay 
r. M ( Queen (1898) f l Fraser 804. — LORD 
ORDINARY (affirmed (1S99), CT. OF SESS.). 

Boughton v. Sandilands (1S11) 3 Taunt. 342. 
— C.P., discussed and not applied. 

Robinson r. Dickenson (182S) 3 lluss. 399, 412 ; 
7 L. J. (o.s.) Ch. 70. — L.c. : Irwin r. Rogers 
(1848) 12 Tr. Eq. R. 159, 164.— L.C. 

Rider v. Kidder (1805-6) 10 Yps. 360; 12 
Yes. 202 ; 13 Yes. 123. — L.C., distmjuished. 

George v. Howard (1819) 7 Price 646, 651 ; 21 
R. R. 775.— EX. 

Coulson y. Allison (I860) 2 Giffi 279 ; 6 Jur. 
(N.s.) 1140. — STUART, v.-c. ; affirmed , 2 
De Cr. F. & J. 521 ; 3 L. T. 763.— L.C. and 
l.jj. ; and Rider v. Kidder, com merited on. 

Ayerst r. Jenkins (1873) 42 L. J. Oli. 690 ; 
L. R. 16 Eq. 275, 283 ; 29 L.T. 120.— SELBORNE, 
L.C., for M.R. c 

Coulson v. Allison, applied. 

Rider v. Kidder, referred to. 

Phillips r. Vrobyn (1899) 68 L. J. Ch. 401 ; 
[1899] 1 Ch. 811, 817 ; 80 L. T. 513. 

north, j. — The observations made by Lord 
Campbell in Coulson v. Allison, to which Lord 
Selborne referred in Ayerst v. Jenkins (supra'), 
are precisely in point.* It is true that those 
observations applied to the case of a transaction 
not completed, and were said to be inapplicable 
to a case of a transaction perfected by convey- 
ance. But the reason for Lord 8 el borne’s 
decision was that the person claiming to set 
aside the settlement was therepresentativeof the 
settlor, ,whom equity would not have assisted to 
get rid of his own settlement. Lord Selbornc 
in citing Ttider v. Kidder, a decision of Lord 
Eldon, said that such a settlement would be void 
as against creditors, but he held that equity 
would not assist the plaintiff. In the case before 
me I have not to consider what the position 
would be if the heir-at-law of R. Sloper, or his 
infant heir, were plaintiff. It is the trustees of 
the settlement who, finding that they have rents 
on their hands payable under the trusts of a 
settlement-, come to the Court asking to whom 
they ought to be paid. X can find no estoppel, 
such as existed in Ayerst v. Jenkins, against the 
administrator and infant heir, to prevent the 
Court from giving the assistance asked for.— p. 402. 

Matthew v. Hanbury (1690) 2 Vern. 187. — 
L.C., commented on. 

M ‘Mahon r. Burcholl (1846) 1 Ooof. tem. 
Cottenham 457, 513, n. — L.c. 

Matthew v. Hanbury, dictum disapproved . 

Ayerst r. Jenkins (1873) L. R. 16 Eq. 275 ; 42 
L. J. Ch. 690 ; 21 AY. R. 878 ; 29 L. T. 126. 

SELBORNE, L.C., for m.r. — [Dictum in Matthew 
v. Hanbury , that the Court may aid the executor 
of a party culpable, where it would not have 
aided the party culpable himself, held to be (if 
correctly reported, which may reasonably be 
doubted) “ after all a mere dictum not necessary 
to the decision,” unsupported by latpr authority, 
erroneous and contrary to law.] — p. 281. 


Ayerst v. Jenkins. distinguished. 

Pawson r. Brown (1879) 13 Oh. D. 202: 49 
L. J. Ch. 393 ; 41 L. T. 339 : 28 W. R. 652. 

M A LINS, v.-c. — Mad ii not bc.cn for the case of 
Ayerst v. Jenkins , J should have had no hesita- 
tion whatever. That was a suit to sol. aside a 
settlement instituted by the personal representa- 
tives of the settlor, whereas this is a special case 
for the opinion of the Court, and in that case the 
illegal consideration for the settlement was not 
apparent upon the settlement. Then the 
property was vested in trustees for the absolute 
and unconditional benefit of the lady, without 
any interest being reserved for tlie settlement 
until the marriage, and without any trust in 
favour of children. The only motive expressed 
upon the deed was that the settlor was desirous 
of making a provision for the lady, aifd the 
instructions given by the settlor to iiis solicitor 
to prepare the deed were that it should be a 
‘•'deed of gift,” although the form of the instru- 
ment prepared in pursuance of the instructions 
was varied. There it was a completed transfer 
of specific chattels, and the suit was not instituted 
till ten years after the death of the settlor, and 
after the lady had been married for some years to 
another man. The lapse of time was a material 
ground for upholding the settlement. — p. 206. 

Ayerst v. Jenkins, distinguished. 

Phillips r. Probyn (1899) 68 L. J. Ch. 401, 402 ; 
[1899] 1 Ch. 81 i: 80 L. T. 533.— NORTH, J. 
See supra , col. 3161. 

North v. Ansell (1731) 2 P. AFms. 618. — 
M.U., discussed and applied. 

Campbell r. Tngilby (1856) 25 L. J. Ch. 761 : 
21 Beav. 567: 2 Jur. (N.S.) 410, 556 ; 4 AY. It. 
433.— M.R. ; affirmed, (1857) 26 L. J. Ch. 654 ; 1 
De O. & J. 393 ; 5 \V. 11. 887.— L.JJ. 

Bayspoole v. Collins (1871) 40 L. ,T. Oh. 289 • 
L. R. 6 Ch. 228 ; 25 L. T. 282 ; 19 AV. R. 
363. — L.C., referred to. 

Posher v. Williams (1HJ5) 44 L. J. Ch. 419 ; 
L. R. 20 Eq. 230 ; 32 L. T. 387 ; 23 YV. R. 561.— 
MALI NR, V.-C. 

Bayspoole v. Collins, discussed and not 
applied . 

Grossman r. Iteg. (1886) 18 Q. 1>. D. 256 ; 56 
L. J. Q. B. 241 ; 55 L. T. 848 ; 35 AY. R. 303.— 
DENMAN and HAWKINS. JJ. 

H AWKINS, J. (for the Court). — The observations 
of Hatherley, L.C. [Da y spool e v. (HI ins] tend to 
show that special reasons had prompted the 
Court to hold that a very small and inadequate 
consideration was sufficient to support a settle- 
ment under the statute of Elizabeth [27 Eliz. 
c. 4], reasons which have no existence in such 
a case as the present, and which therefore 
justify us in thinking -that the question, what 
is a voluntary settlement under the Customs and 
Inland Revenue Act, 1881, is not to be determined 
simply by a consideration of wluit would be. held 
to be a bond fide conveyance on good considera- 
tion under sect. 4 of the statute of Elizabeth. 
Price v. J odd ns ( post, col. 3163) was also a case 
under the statute of Elizabeth, which throws no 
further light on the subject. — p. 2#4. 

Teasdale v. Braithwaite (1876) 46 L. J. Ch. 
396 ; 4 Ch. D. 85 ; 35 L. T. 599 ; 25 AV. R. 
222.— BACON, v.-b. ; ajfi Mined, (1877) 46 
L. J. Ch. 725 ; 5 Ch. I). 630 ; 36 L. T. 601 ; 
25 W. R. 546. — C.A ..followed. 

Foster and Lister, In re (1877) 40 L. J. Ch. 480 ; 
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6 Ch. D. 87. 97 ; 80 L. T. 582 ; 25 W. R. 553.— 
JESSEL, M.R. See port, col. 3369. 

Teasdale v. Braithwaite, referred to. 

Welman r. Welman (1880) 49 L. J. Oil. 780 : 
15 Ch. 1). 570, 579 ; 43 L. T. 145.— mall ss, v.-G. 

Teasdale v. Braithwaite, considered. 

Shurmur v. Sedgwick ; Cron field r. Shurmnr 
(1883) 24 Ch. D. 597 ; 53 L. J. Ch. S7 ; 49 L. T. 
150; 31 W. B. 884. 

BACON, v.-c. — The authority of Teasdale v. 
Braith waite is quite consistent with the perfectly 
just principle that if the husband gives up any- 
thing the conveyance is one for value. — p. 005. 

Teasdale v. Braithwaite, applied. 

Scjjreiber v. Dinkel (1884) 54 L. J. Ch. 241, 
243 ; 52 L. T. 130 .— north, J. ; affirmed, 54 
L. T. 911.— C.A. 

Brice v. Jenkins (1870) 40 L. J. Ch. 214 ; 4 
Ch. D. 483 ; 30 L. T. 237 ; 25 W. R. 427.— HALL, 
Y.-C.; reversed on a different ( /round , (1877) 40 
L. J. Ch. 805 ; 5 Ch. D.‘619 ; 37 L. T. 51.— O.A. 

Price v. Jenkins. 

Considered , , Gale r. Gale (1877) 46 L. J. Ch. 
809 ; 6 Ch. D. 144, 152 ; 30 L. T. 090 ; 25 W. B. 
772. — fry, J. ; referred to, Greer, In re (1877) 
Ir. R. 11 Eq. 502.— MILLER, j. ; applied , Eoble, 
Ex parte, Doble, In re (1878) 88 L. T. 183 ; 20 
W. B. 407. — bacon, C.J. ; referred to, Trowel! r. 
Shenton (1878) S Ch. D. 318, 321 ; 38 L. T. 27. 
— HALL, v.-c. (reversed, C.A., supra, col. 3159) ; 
Horrocks *r. Rigby (1878) 47 L. J. Ch. 800 ; 9 
Ch. D. ISO, 184 ; 38 L. T. 782 ; 20 W. R. 714.— 
FRY, J. 

Price v. Jenkins, distinguished. 

Hillman, Ex parte, Pumfrey, In re (1878) 10 
Ch. D. 022 ; 48 L. J. Bk. 77 ; 40 L. T. 177 ; 27 
W. R. 507.— C.J. ; affirmed (1879), c.A. 

bacon, c.O'. — No doubt there are a great many 
cases arising upon ^settlements in which the 
Court has endeavoured to ascertain what is and 
what is not an unfair transaction, by deciding 
the question what is a merely voluntary assign- 
ment. I have no -inclination to interfere with 
any of those decisions, and least of all with the 
decision in Trice v. Jenkins. . . . But what has 
that case to do with the Bankruptcy Act, in 
which there is a special provision that a settle- 
ment made by a trader within two years of his 
bankruptcy, unless it is made before marriage, or 
ill favour of a purchaser or incumbrancer, in good 
faith and for valuable consideration, shall be void 
as against the trustee in bankruptcy ? — p. 623. 

JAMES, L.J. (in the 0. A.). — Price v. Jenkins 
was a decision upon the statute 27 Eliz., and the 
object of it was to prevent a fraud. — p. 026. 

Price v. Jenkins. 

Commented on and distinguished , Hamilton r. 
Molloy (1880) 5 L. B. Ir. 339.— sulltvan, m.r. ; 
dissented ■ from, Lee v. Matthews (1880) (> L. It. 
Ir. 530.— C.A. * , 

Price v. Jenkins, */iot applied. 

Ridler, In So, Ridlerr. Bidlcr (1882) 52 L. J. 
Ch. 343 ; 22 Ch. 1). 74, 81 ; 48 L. T. 396 ; 31 W. 11. 
93 ; 47 J. P*279.— C.A. 

JESSEL, M.R.^—1 give no opinion whether 1 
should have come to the same conclusions as the 
judges who decided Price v. Jenkins. Treating 
that case as well decided, I think it has noj 


bearing on cases under the stat. 13 Eliz. c. 5* 
— p. 346. 

cotton, L.J. to the same effect. • 

Price v. Jenkins, commented on. 

Marsh and Granville (Earl), In re (1.883) 24 
Ch. D. 11 ; 53 L. J. Ch. 84 ; 48 L.,T/*J47 ; 31 W. R. 
845. — C.A. BAGGALLAY, COTTON and BOWEN, 
L.JJ, ; affirming (1882) 52 L. J. Ch.lS9. — fry, J. 

bowen, L.J. — I will only add one word with 
regard to the argument upon Price v. Jenkins , 
although it is not necessary #5 decide the point. 
Price v. Jenkins was a case in which there was 
nn assignment of leasehold property with a 
liability to perform certain covenants attached 
to it, and it was held th£t the assignment was 
therefore a conveyance for valuable considera- 
tion. It $oes not follow that if there is in the 
same deed a conveyance of freeholds as well as 
an assignment of leaseholds, the decision in Price 
v. Jenkins establishes that the liability to the 
covenants in the leaseholds is sufficient to 
support the concurrent conveyance of freeholds 
as bei?ig a conveyance for valuable considera- 
tion. As at present advised, I think that to 
hold so would be to be imposed on by a piece of 
sealing-wax. We often find that what is in form 
one contract contains several perfectly separable 
contracts, and to hold that a conveyance of 
valuable freeholds can be made a conveyance for 
valuable consideration by throwing into the 
same piece of parchment a little bit of leasehold 
would be taking a most unfair advantage of a 
decision which was never meant to decide any- 
thing of the kind. — p. 25. 

Price v. Jenkins, distinguished. 

Shurmur v. Sedgwick ; Crossfield r. Shurmur 
(1883) 53 L. J. Ch. 87 ; 24 Ch. D. 597, 606 ; 49 
L. T. 156 ; 31 W. R. 884.— bacon, v.-c. 

Price v. Jenkins, oh served on. 

Lulham, In re, Brinton r. Lulham (1884) 53 
L. J. Ch. 928 ; 32 W. R. 1013 ; affirmed, (1885) 
53 L. T. 9 ; 33 W. R. 788.— C.A. 

KAY, J. — In Price v. Jcnhins, the C. A. held 
that an assignment by way of settlement of 
leasehold property which contained no covenant 
on the part of the assignee to p^y the rent or 
perform the covenants was nevertheless an 
assignment for value, so that it could not be 
destroyed by a subsequent sale of the leaseholds 
by the settlor under 27 Eliz. c. 4, James, L.J. 
saying, that the quantum, of consideration was of 
no consequence. This was followed by the chief 
judge in bankruptcy in JDohle, Eu j parte (post 
col. 3165). In the later case of Hillman , Ex 
■parte {supra, eol. 31 63), it was held that such an 
assignee was not a purchaser within the mean- 
ing of sect. 91 of the Bankruptcy Act, 1869. The 
late M.R., Sir G. J easel, then observed, “That a 
voluntary conveyance is fraudulent is entirely 
judge-^nade law. The later judge-made law of 
Price v. Jenkins corrected the former, so far as 
was possible at that time.” James, L. J. observed, 
“ Price v. Jenkins was a decision upon the statute 
27 Eliz., and the object of it was to prevent 
fraud.” In Ridler, In re (post, col. 3166), both 
Bacon, Y.-C. and the late M.R. speak somewhat 
doubtfully of the decision in Price v. Jenkins , 
and hold that such a settlement could be 
voluntary as against the creditors of the settlor, 
under the earlier statute of 13 Eliz. c. 5. Cotton, 
L.J. agrees jn this, but speaks of Price v. Jenkins 
as a binding authority. In Marsh- and Granville 
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(Bari), In re. (j supra , col. 3164), Bowen, L.J, 
intimated an opinion that if there were in the 
same (teed a conveyance of freeholds, the accep- 
tance of the burden of the leasehold property 
would notjhe a consideration as to them. This 
is anything but, a satisfactory state of the law, but 
it compels me to hold against, my own opinion, 
that this settlement, so far as regards the lease- 
holds comprised in it, was not voluntary. — p. 1)30. 

Price v, Jenkins. t 

IJiscussed, Greet v. Paterson (1886) 66 L. J. Ch. 
181 ; 32 Ch. I). 95, 104 ; 54 L. T. 738 : 34 W. 11. 
724. — C.a. ; distinguished and not applied, Cross- 
man v. I teg. (1886) 56 L.J.Q. hi. 211 ; IS Q. B. 1). 
256, 264 ; 55 L. T. 84$ ; 35 W. li. 303. — DENMAN 
and DAWKINS, jj. (pee supra, col. 3162) ; 
followed , Cameron and Wells, In re (1887) 57 
L. J. Ch. 69 ; 37 Ch. D. 32, 38; 57 %. T. 645 ; 
36 W. It. 5.— KAY, J. 


Price v. Jenkins, followed. 

Harris Tubb (1889) 42 Ch. D. 79 ; 58 L. J. 
Ch. 434 ; 60 L. T. 699 ; 38 W. B. 75. 

kekewich, j. — A more difficult argument to 
deal with is this, that that decision \Price v. 
Jenkins'] is limited to cases under the statute of 
27 Eliz. I cannot myself see that on the face of 
the report,. It, ftas a case under that statute, 
anti no doubt there have been cases decided since 
( III 1 1 m a n , Ex pa rtc (supra, col. 3163), Rulin' , 
In re (supra* col. 3103), and I think also 
Green v. Rat or non (supra), in which the Court 
seems to have treated Price v. Jenkins as applic- 
able to cases arising under that statute, and no 
other) ; but my difficulty is this, that I find no 
judgment of the C. A. anywhere saving that that 
is so. What has been said is no doubt consistent 
with that view ; and it may be that when they 
are compelled io consider the matter they may 
hold that view ; but they do not say so : and 
when I find, for instance, Cotton, L.J., in Green 
v. Patenon referring to Price v. Jenkins, not at 
great length, but still at sufficient length for the 
purposes of the case then before him, and giving 
some account of it, and referring to it as decided 
under the statute of 27 Eliz., but not saying in 
so many words that it is applicable to cases 
under that statute and io none other, I do not 
think that, I am competent to supply those words 
and to say that it is applicable to no other cases. 
In Irish eases, where apparently the judges are 
not bound by the decision of the C. A* here, they 
have gone the other way and thought themselves 
at liberty to decide differently. It would not bo 
right, for me to listen to those cases, because they 
would have no authority here as against the 
decisions of our own C. A. — p. 82. 


Price v. Jenkins, referred to. 

Briggs and Spicer, In re (1891) 60 L. J. Ch 
514; [1891] 2 Oh. 127, 134; 64 L. T. 187 ; »S 
W. XL 377 ; 55 J. P. 278.— STIRLING-, J. * Synge 
r. Synge (1894) 63 L. J. Q. B. 202 ; [1894 |‘ 1 
Q. B. 466, 471 ; 9 R. 265 ; 70 L. T. 221 ; 42 
W. II. 309 ; 58 J. P. 396.— C.A. ; Att.-Geu. r. 
Jacobs-Smith (1895) 64 L. J. Q. B. 605 ; H895 1 
2 Q. B. 341, 350 ; 14 R. 531 ; 72 L. T. 714 ; 43 
W. R. 657 ; 59 J. P. 468.— C.A. 


Doble, Ex parte, Doble, In re (1878) 38 
L. T. 183; 26 W. R. 407. — BACON, c.J., 
distinguished. 

Hillman, Ex parte, Pumfrey, In re (1S79 10 
Ch. D. 622 ; 48 L. J. Bk. 77 ; 40 L. T. 177 ; 27 
W. R. 567. — C.A. 


JAMES, L.J. — Iii Doble, Ex parte, the persons 
in whose favour the settlement was made, 
covenanted to pay an annuity of 50/., to the 
settlor. — p. 624. 

Doble, Ex parte, referred to. 

Lulham, In rc , llrinton /*. Lulham (1884) 53 
L. J. Ch. 928, 930. See supra, col. 3161. 

Ridler, In re, Ridler v. Ridler (1882) 52 
L. J. Ch. 343 ; 22 Ch. 1>. 74; 48 L. T. 
396 ; 31 W. R. 93. — c.A. : re re ml ng BACON, 
V.-C., referred to. 

I Ailham. In re, Brinton v. Lulham (1884) 53 
L. J. Ch. 928, 930. — KAY. J. (see supra, col. 3164) ; 
Green r. Paterson (1886) 56 L. J. Ch. 181 ; 32 
Ch. D. 95, 104 ; 54 L. T. 73s : 34 W. It. 72 1.— C.A. 

Ridler, In re, and lulham, In re, Brinton v. 
lulham (supra), referred to. 

Harris r. Tubbs (1889) 58 L.J. Ch. 434 ; 42 
Oh. D. 79, 82. — See supra, col. 3165. 

Roe d. Hamerton v. Milton (1767) 2 Wils. 
356 .— c.p. 

Applied , Fitzmaurice r. Sadlicr (1847) 9 Ir. 
Eq. It. 595, 611.— L.C. ; referred to, Tnrleton r. 
Liddell (1851) 17 Q. B. 390, 415 (post) ; Massy 
r. Travers (I860) 10 Ir. 0. L. R. 45!), 169. — c.p. ; 
Att.-Gen. r. Rathdoimell (Lord) (1893) 32 L. It. 
Ir. 574, 590 .— ex. D. 

Tarleton v. Liddell (1851) 20 L. J. Q. B. 

^ 507; 17 Q. p>. 390 ; 15 Jur. 1170.— Q.B. ; 
S. C. (1851) 4 De G. Sm. 538.— v.-c., 
discussed and distinguished. 

Paget r. Paget (1882)' 9 L. It. Ir. 128.— 
CHATTKUTON, V.-C. 

Buckle v. Michell (1812) 18 Vos. 100; 11 
11. R. 155. — M.U.. appro red. 

Rosher r. Williams (post). 

Townend v. Toker (1866) 35 L. J. Ch. 608 ; 
L. 11. 1 Oh. 446 ; 12 Jur. (N.s.) 4 77 ; 14 
L. T. 531 ; 14 W. 11. 806. — L.JJ. ; rerersing 
ROMTfjfjY, M.R. 

Explained, Rosher r. Williams (1875) 4 1 L. J. 
Ch. 419 ; L. It. 20 Eq. 2A0, 218 ; 32 L. T. 387 ; 
23 W. R. 561 .— Mali n\s, v.-c.; applied, Lee r. 
Mathews (1880) 6 L. It. Jr. 5^0. — C.A. 

Townend v. Toker and Rosher v. Williams, 

distinguished. 

Grossman’ r. It eg. (1886) IS Q, 15. I). 256 ; 56 
L. J. Q. I». 241 ; 55 I,. T. 848 ; 35 W. It. 303.— 
DENMAN and HAWKINS, JJ. 

HAWKINS, .). (for the Court).— 7 'oieaend v. 
Taker was ehiuily relied on for the purpose of 
showing that tbequantum of consideration ought 
not to be considered. In that case the question 
at issue was whether a settlement, was fraudulent 
and void as against a subsequent, bond fide 
purchaser of the settled estate under the slat. 
27 Eliz. c. 4. . . . If. establishes no more than 
this, that in the case before them the L.JJ. 
thought the consideration being bond fide, a good 
one to support the conveyance then impeached, 
that is, a good one to support a cont ract ; it 
decided no L&ore than this, that- the conveyance 
in question came within t(ie proviso contained in 
sect. 4 of the statute of 2>Eliz. c. 4,*ns being made 
upon good consideration, and bond fide , and so 
not fraudulent and void under sect. 2 of the same 
Act (pp. 263,264). . . . Rosher y. Williams . . . 
though it affords an illustration of what will not 
suffice to bring a case within sect. 4 of the statute 
of Elizabeth, and is expressive of the V.-C.’s 
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views and approval of Towneivl v. Tale/ 1 , does 
not assist us to any conclusion. — p. 266. 

Gardiner v. Gardiner (1861) 12 Ir. G. -L. R. 
565. — c.p. 

Followed, Jtorkc's Estate, In ro (1865) 15 Ir. 
Oh. 11. 616. — lonclmeld, .i. ; principle, applied, 
Hamilton /*. Molloy (1880) 5 L. II. Ir. 331). — 
SULLIVAN, AT.1t. ; Lee r. Mathews ( post). 

Rorke’s Estate, In re, referred to. 

Lee v. Mathews (1880) 6 L. R. Ir. 530. — c.A. 

Lee v. Mathews (1870) 6 L. R. Ir. 167.— 
C.P.D. ; rerersetl, c.A. {.supra). 

Howard v. Shrewsbury (Earl) 30 L. .T. Ch. 
283; L. 11. 3 Eq. 218; 15 \V\ R. 301.— 
ROM ILLY, M. It. ; rarer. sod, (18(57) 36 L. J. Ch. 
908 ; L.*Ll. 2 Ch. 760 ; 17 L. T. 358 : 15 W. R. 
1203.— C.A. 

Eilmer v. Gott (1774) 4 Bro. P. 0. 230.— 
h.l. (e.), dismissed and. distinguished. 

Whalley v. Whalley (181(5) 1 Meriv. 436. — 
M.R. ; and (1821) 3 Bligh 1. — H.L. (e.). 

Whalley v. Whalley, referred to. 

Gibbs r. Guild (1881) Si' L. J. Q. B. 228 : 8 
Q. B. D. 296. 304 ; 46 L. T. 135 ; 30 W. R. 407 ; 
4(5 J. P. 310.— LMICLD, J. ; affirmed, (1882) 51 
L. J. Q. B. 313 ; 9 Q. B. D. 59 ; 46 L. T. 248 ; 
30 W. R. 591.— c.A. ; HOLKER, L.J. dissenting. 
And nee “ Lim it ations, Statutes op. ’ ’ 

Ellis v. Nimnio (1835) LI. & G-. Cas. t. Sugd. 
333. — sir cden, L.c not followed. * 

Hollowav r. Headington (1837) 8 Sim. 324 ; 6 
L. J. Oh. 199. ' 

shadwell, V.-C. — However high the authority 
may he of the L.O. who decided Fills v. Xlmmo , 
that cause was reheard b} r his successor [Lord 
Plunkcl], who rejected the grounds of the 
former decision, and decided in the same way, 
hut on different grounds. Therefore, there is 
the authority of one L.C. in its favour, and the 
authority of another L.O. against it. Conse- 
quently it is not a decision that hinds.— p. 325. 

Goodright d. Humphreys v. Moses (1775) 2 
\V. Bl. 1019.— c.P. ? and Doe d. Tunstill 
v. Bottriell (1833) 2 L. J. K. B. 158 ; 5 
J). & Atj. s 131 X. & M. 64 ; 39 R. R. 
432 , — k.b. {see post, col. 3169), applied. 

Currie r. Mind (1835) 5 L. J. Oh. 169 ; 1 Myl. 
&i Gv. 17.— Ai .11. 

Goodright v. Moses. 

Applied, But.ferlieid r. Heath ( post) ; not 
applied, Ilc.wisou r. Negus (post) ; disappeared, 
Foster and Lister, In re ( post). 

Currie v. Hind (supra). 

Applied, Butterfield r. Heath (1852) 22 L.J. Ch. 
270 ; 15 Bcav. 408. — M.R. ; not applied, Blake v. 
French (post); distinguished, Joyce v. Hut- ton 
( post) ; disapprov'd , Foster and Lister, In re 
ijMd.) 

Butterfield v. Heath (supra). 

Confirmed but not applied, Mewison r. Negus 
(1853) 22 L. J. Ch. 655 ; 16 Beav. 594 ; 1 Eq. R. 
230 ; 17 Jur. 5(57 ; 1 W. R. 262. -M .Reaffirmed,* 
L.JJ.) : not applied, Bla^cc r. French (1855) 5 
Ir. (.’li. R. 24(5, 25,8 . — l.c. -, distinguished, Joyce r. 
Hutton (1861) 12 Ir. Ch. R. 71, 75. — L.c. and L.J. 

Butterfiel^ v. Heath, disapproved. 

Foster and Lister, In re (1877) 6 Ch. D. 87 ; 
46 L. J. Ch. 480 ; $0 L. T. 582 ; 25 W. K. 553. 

JESSEL. M.R. — The case of Goodright d. Hum- 
ph reps v. J Joses (supra) was this : [ His lordship 


stated the facts and continued :] The question was 
whether the deed of 1747 was a voluntary con- 
veyance. It was said the only consideration that 
could be considered to pass to the wife by the 
deed of 1747 “ was the certainty of maintenance 
for herself and children during the ]jfe of her 
husband, which is not a legal tyifc only a moral 
consideration.” The remarkable part of the 
trust was that for the support and maintenance 
of Harris and wife, and their children, during 
the life of Harris. Then, afterwards it was for 
the maintenance of Elizabeth -Harris and her 
children during her life. It seems to have been 
forgotten that Harris gave up something ; he 
would have a life estate, and an estate by the 
curtesy, and he came under a’legal obligation to 
maintain the wife and children. He might have 
been under a Jegal obligation that was personal 
to a limited extent to maintain his children 
under the Poor Law Acts, hut this was a new 
obligation certainly. Having cut down, there- 
fore, what was before a life estate, he had this 
limited interest Therefore he gave value, and 
that seenfs to have been forgotten altogether. 
The wife had nothing during his life, and her 
estate, no doubt, was cut down after his death ; 
she got less than the fee. It seems to have been 
assumed that the value given by the husband was 
immaterial, and not to be considered. There is 
not a word said about the value he gave. In the 
next place it is said that the certainty of the 
maintenance by the husband was not a legal but 
only a moral consideration. The mistake was 
this : she had a right to he maintained by her 
husband. That was the legal right, * hut only 
out of his means. This gave her a right to be 
maintained out of the estate, even although he 
had become bankrupt, or anything else. It is 
clear, therefore, that was a valuable considera- 
tion. However, we get this judgment, as 
reported at all events, from De Grey, G.J., “ That 
the deed of 1747 was only a voluntary con- 
veyance within the true meaning of the stat. 
27 Eliz., being founded only upon a good anfl not 
upon a valuable consideration.” With the 
greatest possible deference it was clearly valu- 
able consideration, hut the point that the hus- 
band gave value was not argued at ajl. In fact 
the points as to giving up the life estate, and as 
to his parting with liis control over the alienation 
of the estate were not argued. That was alto- 
gether missed, and as to the value on the part of 
the wife, she clearly gave value. Then he says 
that it therefore cannot he set up against a bond 
fide purchaser. That is all that is said upon the 
point. It appears to me, therefore, it cannot be 
considered a decision on a point that was neither 
argued nor referred to in the judgment ; and 
although I entirely differ from the judgment, if 
I may say so, thinking that it is erroneous, even 
on the point that was submitted, yet it might be 
from its at age and recognition binding upon 
me, even if 1 thought it was wrong ; but it was 
not binding upon me as to a point that was 
neither argued nor decided. Then the next case 
referred to was Currie, v. Find, (supra), which was 
a decision of Lord Cottenham, when he was M.R. 
I confess, speaking humbly, that I do not under- 
stand, altogether, or follow the judgment. But 
I am clear that the case did not call for a decision 
upon this point. [His lordship, having stated 
the facts, continued :] It was said that the 
settlement of 1774 was purely voluntary ; and, 
inasmuch as ttie settlement was made under the 
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power, as far as the fee was concerned, it. is 
difficult to see why it was not. The husband’s 
concurrence was not, required in order that the 
married woman should exercise an equitable 
power. She could exercise that alone. His life 
estate was provided for; and, therefore, he 
certainly *gave no value. His concurrence was 
not value, because it was not wanted, and he 
did not give up his life estate, or rather estate 
during the coverture. On the contrary, it was 
enlarged. Hg gob 'a survivorship estate. So 
that he gave nothing, and, therefore, how it 
could be a settlement for value one does not 
exactly see. The wife had power to appoint to 
whom she pleased, and the appointment was 
voluntary as far ifs she was concerned. It was 
only dealing with the copyhold inheritance after 
the* life estate had expired. It se^ms to me that 
it, was plainly voluntary. But it was argued in 
all sorts of ways, and the only point 1 have to 
consider is, What is the judgment? The M.R., 
after referring to the objections raised by the 
purchaser, says this : “ Upon the second and 
third objections I am of opinion' that the 
property in question, being the property of a 
married woman, and the settlement being made 
during her coverture, does not prevent the 
stat. 27 Eliz.^rom operating upon it-.*’ What- 
ever this is worth, I do not exactly know what 
it means. It does not apply to the line. If he 
means that by a married woman executing a 
power and Thereby making a conveyance that is 
voluntary, I agree with him ; but if lie means 
anything else, I do not know what it means. 
Then he says, “ Goodright d. Humphreys v. 
Moses is decisive as to this ; and no objection is 
made to the surrender as not being sufficient to 
pass such interest as the wife could by these 
means part with.” What that means I do not 
know. She had only an equitable interest. 
That did not pass by the surrender at all, but by 
the prior deed. It was neither made better nor 
worse by her surrender. Then he says, “ That 
copyholds are within the statute is now fully 
established by the late case of Doe d. T unstill v. 
Boftriell (supra , col. 31 67).” Whatever the value 
of that authority may be, it does not decide the 
point before me, and is not so intelligible as T 
should have expected a judgment of that great, 
judge to be.— pp. DO — 1)5. 

[His lordship then referred to Butterfield v. 
Heath, ami did not comment upon the judgment 
of the M.lt., but discussed Heim son v. JVrgns 
(post), a judgment of the same judge, which was, 
lie said, exactly to the opposite effect, and was, 
lie thought, right, in principle. It was followed, 
in Tea sd ale v. Braithwaite (post), and his lord- 
ship decided in accordance with the two latter 
cases. 1 

Hewison v. Negus (1853) 22 L. J. Ch. 655 ; 

10 Beav, 51)4 ; 1 Eq. It. 230 ; I'k Jur. 507 ; 

1 W. It. 202. — M.lt. ; afiirmed, 22 L. J. Ch. 

657. — followed. 

Teasdale v. Braithwaite (1876) 4 Ch. I). 85 ; 
40 L. J. Ch. 31)6 ; 86 L. T. 590 ; 25 W. E. 222/ 
— V.-C.: affirmed, C,A. See ante, col. 3102. 

bacon, v.-c. — Then, according to the decision 
in Hewison v. JVegus, that if there be a valid 
bargain between husband and wife it amounts 
to a valuable consideration to each of them, the 
case is taken out of the statute, and this settle- 
ment is a valid settlement, although the suppres- 
sion of it was an act of fraud. — p^91. 


Hewison v. Negus, followed. 

Foster and Lister, In rc (1877) 40 L. J. Ch. 
480 ; 0 Ch. D. 87, DO. — M.lt. See supra, col. 3101). 

Hewison v. Negus, referred, to. 

Butler r. Butler (1885) 55 L. J. Q. 1>. 55 ; 14 
Q. B. D. 831, S34.— wills, .J.jaffinned, 10 Q. B. D. 
374 ; 54 L. T. 691 : 34 W. 11. 132.— c. A. And see 
Blake v. French (1855) 5 Ir. Ch. It. 240, 257. — L.c. 

Foster and Lister, In re, (1 877) 40 L. J. Ch. 
480 ; 0 Ch. D. 87 ; 36 L. T. 582 ; 25 W. R. 
553. — JESSEL, M.lt. 

Deferred to, Wei man r. Welman (1880) 49 
L. J. Ch. 736 ; 15 Ch. D. 570, 571) ; 43 L. T. 145. 
— MALINS, v.-c. ; applied. Sclireiber v. Dinkel 
(1884) 54 L. J. Ch. 241, 243; 52 L. T. 130.— 
north, J. (affirmed, 54 L. T. Dll.— C.A.). 

Prosser v. Edmonds (1835) 1 Y. & C.ffil. — c.B. 
Distinguished, Wilson r. Short (1848) 17 L. J. 
Ch. 2S9 ; 6 Hare 366 ; 12 »Jur. 301. — v.-c. ; rule 
in, not applied, Dickinson r. Burrell (1S66) 35 
Beav. 257 ; L. R. 1 Eq. 337, 341 ; 12 Jur. (N.s.) 
199 ; 1 3 L. T. 660 ; 14 W. R. 41 2.— M.lt. ; applied, 
Robb r. Dorrian (1877) Ir. R. 11 C. L. 293, 307. 
— EX. CH. ; Keogh r. M‘Graih (1880) 5 L. It. Ir. 
47S, 516. — M.lt. ; referred to, Bradlaugh r. Hewde- 
gate (1883) 52 L. J*. Q. B. 454 ; 11 Q. B. D. 1, 12 ; 
31 W. R. 792.— COLE RIDGE, c. J. ; Alabaster r. 
Harness [1894] 2 Q. B. 807.— HAWKINS, J.. and 
64 L. J. Q. B. 76 ; [J8D5] 1 Q. II. 339, 344 ; 14 
It. 54 ; 71 L. L. 740 ; 43 W. It. 196.— C.A. 

Ithell (or Jthell) v. Beane (1748-9) 1 Ves. sen. 
215 ; 1 Dick. 213. — L.O., observations not 
applied. 

Price v. Jenkins (1876) 46 L. J. Ch. 214 ; 4 
Ch. D. 4 S3, 489 ; 36 L. T. 237 ; 25 W. It. 427.— 
HALL, v.-C. ; reversed on a different ground. — C.A. 
See ante , col. 3163. 

Ithell (or Jthell) v, Beane, discussed. 

Gale r. Gale (1877) 46 L. J. Oh. 809 ; 6 Ch. D. 
144, 149 ; 36 L. T. 690 ; 25 W. R. 772.— FRY, J. 

Townshend (Lord) «r. Windham (1750) 2 Ves. 
sen. 1, 10. — L.C., questioned. 

Chapman r. Emery (1775) Oowp. 278. — K.B. 
Mansfield, c.J. — I rather doubt Lord If art! - 
wicke’s saying that, Wltero a Ionian about to 
marry a second husband, makes a settlement of 
her estate upon the children by her first husband, 
such settlement has been held good, — p. 280. 
And see “Powers,” ante, col. 2209. 

Chapman v. Emery, discussed . 

Gale r. Gale (1877) 46 L. J. Ch. 809 ; 6 Ch. D. 
144, 150 (post, col. 3171). 

Nairn v. Prowse (1802) 0 Ves. 752 ; 6 It. R. 
37. — M. It., distinguished . 

Massy r. Travers (1860) 10 Ir. C. L. R. 459, 
470. — C.P. ; Browns’s Estate, In re (1862) 13 
Ir. Ch. R. 283. — c.A. ; brady, l.c. dissenting. 

Parkes v. White (3805) 11 Ves. 200.— L.C., 
referred to. 

Scott r. Davis (1838) 4 Myl. & Cr. 87, 91 ; 2 
Jur. 1057. — L.C. ; I lood-Barrs r. Huriot (1896)65 
L. J. Q. 6. 352, 350 ; DSOO] A. C. 174 ; 74 L. T. 
353 ; 44 W. It. 481 ; 60 J. P. 612. — H.L. (e.). 

Joyce v. Hutton (I860) 11 Ir. Ch. R. 123.— 
CUSACK smith, M.R., reversed, (1861) 12 
Ir. Ch. It. 71. — L.C. and L.u., referred to. 
Green v. Paterson (1886) '32 Oh. D. 95; 56 
L. J. Ch. 181 ; 54 L. T. 738 ; 34 W.R. 724.— C.A. 
PRY, L.J. — Under the marriage settlement 
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there the husband and wife both took interests, 
and by a post-nuptial settlement they both 
cr> ven an led to assign their life interests for the 
benefit, of the children. The children sued for 
the performance of the contract, and the M.ll. 
dismissed their petition.. — p. 107. 

Spackman v. Timbrell (1887) 0 L. J. Ch. 
147 ; 8 Sim. 253. — v.-C., commented on. 
Pimm v. Insall (1849) 19 L. j. Ch. 1 ; 1 Mac. 
& (1. 449 ; 1 Ii. k Tw. 487 : 14 Jur. 857. — L.c. 

Spackman v. Timhrell. applied. 

Dilkcs v. Broadmcad (18(>0) 29 L. J. Ch. 810 : 
2 Gif. 118; (5 Jur. (x.h.) 289 ; 8 W. It. 318.— 
STUART, V.-C. ; affirmed, (18(50) 80 L. J. Oil. 2(58 ; 
2 De G. E. k J. 50(5 ; 7 Jur. (N.s.) 50 ; 8 L. T. 
005 ; 9 JY. H. 288. — L.c. 

Spackman v. Timbrell, refereed to. 

Browne’s Estate, In re (18(52) 18 Ir. Ch. R. 
283. — c. A. ; BRADY, L.C. dissenting. 

Gale v. Gale (1877) 4(5 L. J. Ch. 809 ; 0 Ch. 
D. 144; 3(5 L. T. (590 ; 25 AY. It. 772.— 
FRY, J., referred to. 

Cameron and Wells, In re (1 887) 57 L. J. Ch. (59 ; 
37 Ch. D. 32, 38 ; 57 L. T. 045 : 3(5 W. 14. 5.— 
KAY, «T. ; Tucker r. Bennett (1887) 57 L. J. Ch. 
507; 38 Ch. 1>. 1, 10: 58 L. T. 050.— c.A. ; 
Morcdyth v. Mcredyth and Leigh (1895) 04 L. J. 1\ 
54 ; [1895] P. 92 ;* 11 It. 051 ; 72 L. T. 898 ; 43 
W. Ii. 304.— JEUNR. P. , 

Gale v. Gale, not followed. 

Att.-Gen. r. Jaeobs-Smith (1895) 04 L. J. Q. B. 
005 ; [1895] 2 Q. B. 341.— c.A. (post). 

Mackie v. Herhertson (1884) 9 App. Cas. 
303 . — ti.l. (sc.) ; reversing 10 Bet tie 740 ; 
20 Scott. L. It. 480, referred to. 

Cameron and Wells, In re (1887) 57 L. J. Ch. 
09 ; 37 Oh. D. 32, 37 ; 57 L. T. 045 ; 30 W. It. 
5.— KAY, «T . 

Mackie v. Herhertson, approved . 

De Most re r. West (1 891) 00 L. J. P. C. GO; 
[1891] A. O. 2(54 ; (54 L. T„375 ; 55 J. P. 013.— 
P.c. tire post, col. 3173. 

Mackie v. herhertson, explained. 

Macdonald r. ScotL [1893] A. Cl. 642,657.— 
ir.L. (sc.) 

Mackie v. Herhertson and De Mestre v. West, 

referred to. 

Att.-Gen. i\ Ilatlidonnell (Lord) (1S93) 32 
L. It. Ir. 571, 590. — EX. 1). 

Mackie v. Herhertson and De Mestre v. 
West, considered. 

Att.-Gen. ■/*. Jacobs-Smilh (1895) (54 L. J. Q. B. 
G05 ; [1895] 2 Q. B. 84 i, 350 ; 14 It. 531 : 72 
L. T. 714 ; -43 W. It. (557 ; 59 J. P. 4(58.— C.A. 

Clayton v. Wilton (Earl) (or Winton (Earl)) 
(1813) (5 M. k S. (57, n. ; 18 It. It. 307'; 
(1818) 3 Madd. 302,n : 18 It. It. 234.— L.C. 
Approved and applied, Sutton v. Olictwynd 
(1817) 3 Meriv. 249. — M.it. : followed \ Clarke* 
r. Wright (18(51) 30 L. Ex. 113; 0 H. & N. 
849 ; 7 Jur. (^S.) K)3lV, 9 W. It. 571 ; 4 
L. T. 21. — EX. CH. ; doctrine not applied , 
Guilin’s Estate, In re (18(54) 14 Ir. Ch. lit. 
50G. — LONG FIELD, J. ; discussed , Price r. Jen- 
kins (187G) 4G L. j ’ Ch. 214 ; 4 Ch. D. 483, 489 ; 
36 L. T. 237 ; 25 W. R. 427.— HALL, v.-c. (re- 
versed on a different ground — c.A., zee ante , 


col. 31GB) ; explained. Gale r. Gale (1877) 4G 
L. J. Ch. 809 : (5 Ch. D. 144, 150 ; 30 L. T. 090 : 
25 W. It. 772 . — fry, J. : applied , Sheridan’s 
Estate, In re (1878) 1 L. It. Tr. 54 . — flax A dan, 
.7. ; explained, Mackie r. Herbert son „(] 884) 9 
App. Cas. 303. 33(5. — jn.L. (sc.) : De Mestre r. 
West (1891) GO L. J. P. C. 0»G ; f lSOlfA. C. 2(5-1 ; 
64 L. T. 375 ; 55 J. P. (513. — P.c. (see post, col. 
3173) ; referred to, Meredyth r. Mereclvth and 
Leigh (1895) 04 L. J. P. 54 ; [1S95] P.‘ 92; 11 
14. (55 ; 72 L. T. S9S.— JEUN*E, P. „ 

. 4 . 

Clayton v. Wilton (Earl) (or Winton (Earl)), 

followed. 

Att.-Gen. r. Jacobs-vSmitli (1895) 04 L. J. Q.B. 
605 ; [1895] 2 Q. B. 341 ; 14' 14. 531 ; 72 L. T. 
714; 43 AY. 14. (557 : 59 J. P. 4G8.— C.A. See 
judgment. 

Newstead v. Searles (1737) 1 Atk. 265; 
VYest 287. — L.c. 

Referred to, Holliday r. Overton (1852) 21 

L. J. Ch. 7G9, 772 ; 15 Beav. 480 ; 16 Jur. 346.— 

M. R. (affigned, 10 Jur. 751. — L.JJ.) : followed , 
Clarke r. Wright (1801) 30 L. J. Ex. 113 : 6 H. 
& N. 849 ; 7 Jur. (x.S.) 1032 ; 9 AY. It. 571 ; 4 
L. T. 21 . — ex. CH. ; referred to, Smith r. Cherrill 
(1867) L. It. 4 Eq. 390, 396 : 36 L. J. Ch. 738 ? 
16 L. T. 517 ; 15 AY. 14. 919. — 3\i A LINS., V.-C. ; 
discussed. Price v. Jenkins (1876) 46 L. J. Ch. 
214: 4 Ch. D. 483, 488 (see ante , col. 3163); 
applied, Gale v. Gale (1877) 46 L. J^Ch. 809 : 6 
Ch. D. 144, 148 : 36 L. T. 690 ; 25 AY. R. 772.— 
fry, J. ; explained, Mackie v. Herhertson (1884) 

9 App. Cas. 303. 336. — H.L. (sc.) ; commented on 
and not extended. Cameron and AYells. In re (1SS7) 
57 L. J. Ch. 69 ; 37 Ch. D. 32 ; 57' L. T. 645 ; 
36 W. R. 5. — kay, j. ; referred to, Tucker v. 
Bennett (1887) 57 L. J. Ch. 507 ; 88 Ch. D. 1, 

10 ; 58 L. T. 650. — C.A. ; explained' and not 
applied , De Mestre r. AYest (1891) (50 L. J. P. 0. 
6(5 ; [1891] A. C. 264.— p.c. See post, col. 3173, 

Newsteadv. Searles, followed. s 

Att.-Gen. v. Jacobs-Smith (1895) 64 L. J. *Q. B. 
(505 ; [1895] 2 Q. B. 341, 348; 14 R. 531 ; 72 
L. T. 714 ; 43 AY. R. 657 ; 59 J. P. 468.— C.A. 

Dickenson v. Wright (1860)29 L..J. Ex. 150 : 
5 H. & N. 401 : 2 L. T. 155 ; 8 AY. R. 419.— EX. ; 
affirmed turn. Clarke v. Wright (1 8(51) 30 L. J. Ex. 
113 ; 6 H. & N. 849 ; 7 Jur. (x.S.) 1032 ; 4 L. T. 
21; 9 AY. R. 571. — EX. CH. ; WILLIAMS, J. 
dissenting, 

Clarke v. Wright. 

Discussed' and not applied, Browne’s Estate, 
In re (1862) 13 Ir. Ch. 14. 283. — C.A. ; 
brady, L.C. dissenting ; referred to, Cullin’s 
Estate, In re (1864) 14 Ir. Ch. R. 500.— 
long field, J. ; not applied, Smith r. Cherrill 
(18(57) 30 L. J. Ch. 738, 741 ; L. R. 4 Eq. 390, 
39(5 ; 16 k?. T. 517 ; 15 AY. 14. 919. — MALIKS, V.-C. ; 
commented on, Price r. Jenkins (187(5) 4(5 L. J. 
Ch. 214 ; 4 Ch. B.-483 ; 36 L. T. 237 ; 25 AY. 14. 
427.— hall, V.-c. (reversed on a different 
ground — C.A.. see ante. col. 31(53) ; referred to, 
Gale r. Gale (1877) 46 L. J. Ch. 809 ;. 6 Ch. D. 
144,^150. — FRY, J. (supra, col. 3171) ; Sheridan’s 
Estate, In re (1878) 1 L. R. Ir. 54. — FLANAGAN, 
J. ; distinguished, D’Angibau, In re, Andrews r. 
Andrews (1880) 49 L. J. Ch.756 ; 15 Ch. D. 228, 
242 ; 43 L. T. 135 ; 28 W. R. 930.— C.A. ; com- 
mented on, Cameron and AYells, In re (1S87) 57 
L. J. Ch. 69 ; C# Ch. D. 32, 37 : 57 L. T. 645 ; 
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30 W. R. 5. — KAY. j. ; applied, Tucker r. i 
Bennett (1887) 5 7 L. J. Oh. r>07 ; 38 Oh. D. 1, 
11 ;*58 L. T. 050. — c.A. ; SIR, J. IT ANNEX dissent- 
ing ; Godfrey r. Boole (1888) 57 L. J. P. 0. 78 ; 
13 App.*Cas. 4 97, 501 ; 58 L. T. 885 ; 37 W. Jt. 
357. — C.P.* 

Clarke v. Wright (supra), di waited from. 

He Mestre r. West (181)1) (50 L. J. 1\ C. 88 : 
[1891] A. 0.264 ; 64JLT. 375: 55 J. P.613.— P.C. 

LOltD SKLBwiiNHJ. — The case which has been 
mainly relied upon as an authority for allowing 
this appeal is one in the Court of Ex. of Dichen- 
son v. Wright (21) L. J. Ex. 151) which was 
affirmed in the Court of Ex. Oh. under the title 
of Charlie v. Wright, ... In the Court of Ex. 
Gh. their lordships find a very great conflict of 
opinion among the judges, and*- plainly the 
majority of the judges would have been for 
reversing the judgment below if the} r had not 
taken the same view of Xewstead v. Scarlet 
[supru, col. 3172) and Clayton v. Wilton {Lord) 
(supra, col. 3171) which was taken by Channell, 
B. . . . Under those circumstances it appears 
to their lordships to be their duty to advise Her 
Majesty in accordance with the view which they 
themselves take of Xeiostead v. Sea rim and Clay- 
ton v. Wilton* {Lord), and which was taken by 
the H. L. in Maekie v. Herbert son (9 App. Cas. ! 
303 5 supra, col. 8171). The order of the limita- 
tions in bgf.h those cases was such that the 
limitations which were not within the marriage 
consideration were covered by those which were, 
so that those which were within the marriage 
consideration could not take effect in the form 
and manner provided by the instrument, without 
aLso giving effect to the others. It was on that 
ground, and not from any special favour to pro- 
visions for the benefit of children who were not 
issue of the marriage, that their lordships con- 
sider both those cases to have been determined. 
If similar circumstances should occur again it 
maybe inferred from wliat was said in the H. L. 
in Jtaehie v. Herbert son, that the same principle 
would be applied ; and, indeed, the principle 
seems to be clear, for the settlement in any such 
case could not be defeated without defeating the 
interests of children unquestionably within the 
consideration of marriage. There is no authority 
for the proposition that under the statute (27 
Eliz. e. 4) a particular limitation can be picked 
out of the middle of a settlement, or the shares 
of some persons who would take pari passu with , 
others according to the terms of the settlement 
picked out, in order to be destroyed, in favour of 
a subsequent purchaser ; leaving subsequent or 
concurrent interests of persons who were within 
the consideration of marriage under the same 
settlement undisturbed. The only question in 
their lordships’ view which remains is whether 
in this case there are special circumstances which 
bring it within the principle of Xewstead v. 
Searles and Clayton v. Wilton {Lord), so under- 
stood. . . . Their lordships think . . . that 
there are not in this settlement any special pro- 
visions sufficient to bring it within Xeiostead v. r 
Searles, and that the Court below was right in 
holding the case to fall within the general $ule. 
— pp. 68, 69, 70. 

Clarke v. Wright, referred to. 

Att.-G-en. v. Rathdonnell (Lord) (1893) 32 L. R. 
Ir. 574, 590.— EX. D. ; Att.-Gen. p. Jacobs-Smith 
(1895) 64 L. J. Q. R. 605 ; [139*] 2 Q. B. 341, 


349 ; 14 It. 531 : 72 L. T. 714 : 43 W. R. 657 : 59 
J. P. 468.— C.A. 

Cullen’s Estate, In re (18(54) 14 Ir. Oh. It. 
506. — LONG FIELD, .T., referred to. 
Sheridan’s Estate, Jn re (1878) 1 L. Jt. |.r. 5-1. 
— FLANAGAN, J. 

Stackpoole v. Stackpoole (18-13) 2 Con. & L. 
489 ; 4 Dr. & War. 320 ; 6 Ir. Eq. R. 18.— 
sue DEN, L.C., referred to. 

Sheridan's Estate, In re (1878) 1 Ij. It. Ir. 54. 
— FLANAGAN, J. 

Smith v. Cherrill (1867) 36 L. J. Ch. 738; 
L. It. 4 Eq. 390 : 16 Ij. T. 517 ; 15 \V. R. 
919. — M ALINS, V.-C.. followed. 

Denison r. Tattersall (1888) 18 L. T. 303, 305. 
—M ALINS, V.C. 

Smith v. Cherrill, referred to. 

Downes, In re [189S] 2 Ir. It. 302, 307.— 
BOYD, J. 

Jenkins v. Kemishe (or Kemish, or Kemys, 
or Keymis) (1668) Hard. 395 ; Ch. Cas. 
103 ; 1 Lev. 150 ; 1 Atk. 268, n. — L.K. 
Explained, Osgood r. Stroud {or Strode) (1724) 
10 Mod. 533: 2 P. Wms. 245. — L.c. ; referred to, 
Sutton r. Chctwynd (1817) 3 Moriv. 249. — 
GRANT, M.R. ; Newstead r. Searles (1737) West 
j 287, 292 ; 1 Atk. 265 . — l.c. ; Goring v. Nash 
(1744) 3 Atk. 186. — L.C. ; Price r. Jenkins (1876) 
46 L. J. Ch. 214 ; 4 Ch. I). 483, 186 ; 36 L. T. 237 ; 
25 W. It. 427. — hall, v.-c. (reversed on a 
different ground, (1877) 46 L. J. Ch. 805 ; 5 
Oh. D. 619 ; 37 L. T. 51. — c.A. See ante , 
col. 3163). 

Watts v. Bullas (1702) I P. Wms. GO.— L.K. 
Dismissed, Goring v. Nash (1744) 3 Atk. 186. — 
L.C. ; applied, Hall r. Lamb (1764) 2 Eden 292. 
—L.C. 

Osgood v. Stroud (or Strode) (1721) 10 Mod. 
533 ; 2 B. Wms. 215. — L.c. 

Deferred to, Stephens r. Trueman (1747-8) 1 
Yes. sen. 73. — L.c.; irhell (or Jt hell) v. Beane 
(1748-9) 1 Yes. sen. 215; i Dick. 213.— L.C. ; 
applied, Hale r. Lifinb (1761) 2 Eden 292.— 
L.C. ; referred to, Brice r. Jenkins (1876) 46 
L. J. Oh. 214 ; 4 Ch. 0. 183,^189.— \vc. {see 
supra). 

Vernon v. Vernon (1731) 2 B. Wms. 594. — 
L.C. ; aj/irmed, 1 Biu B. C. 267. — H.L. (k.). 
Applied, Goring r. Nash (1714) 3 Atk. 186. — 
L.C. ; Hale e. Lamb (1764) 2 Eden 292.— L.C. ; 
referred to, Stephens r. Trueman (1747-8) 1 Vo*, 
sen. 73. — L.c. 

Jones r. Boulter (1786) 1 Cox 288. — EX., 
a p pi ted. 

Fitssmauricc r. Sadlior (1847) 9 Ir. Kq. It. 595, 
613.— L.c. * 

Johnson v. Legard (1822) T. & It. 281 ; IS 
it. It. 234. — L.C, ; reeersi n<j( 18 18) 3Madd. 
283. — M.R. ; S. C. (1817) (i M. & S. 60; 
IS It. Jt. 301.-K.lt. 

Referred to, Sutton v. Chctwynd (Lord) (1817) 
3 Meriv.* 249. — M.R. ; commented on, Clarke r. 
Wright (USii I) 30 L? J. Ex. 113 ; 6 H. & N. 
849 ; 7 Jur. (n.s.) K)32 ; 4 I> T. 21 ; 9 W. E. 
571. — ex. ch. ; Williams, J. dissenting; 
applied , Smith r. Cherrill (186J) 36 L. J. Ch. 
738, 741 ; L. R. 4 Eq. 390, 31 £5 ; 16 L. T. 517 ; 15 
W. R. 919. — M alins, V.-C. ; referred to, darker. 
Willett (1872) 41 L. J. Ex. 197,200 ; L. R. 7 Ex. 
313, 317 ; 21 W. R. 73. — EX. ; Price v. Jenkins 
l 



3175 


SETTLEMENT. 


3176 


(1876) 46 L. J. Oh. 214 ; 4 Oh. D. 4S3, 490.— v.-c. 
(see supra, col. 3174) ; Briggs and Spicer, In re, 
(1891) 60 L. J. Ch. 514 ; [1891] 2 Oh. 127, 134 ; 
64 L. T. 187 ; 39 W. E. 377; 55 J. P. 278.— 
STIRLING, J. ; At,t.-Gen. r. Jacobs-Smith (1895) 
64 L. J. Q. B. 605 ; [1895] 2 Q. B. 341, 350 
(post, col. 3176). 

Bruce v. Denison (1801) 6 Ves. 385 .— l.c., 
applied. 

Guriy r. Guriy (1840) 2 Dr. & Wal. 403.— 
PLUNKET, L.c. (affirmed, (1842)8 Cl. &F. 743.— 
H.L. (ir.) ) ; Burgess’ Trusts, In re (1860) 11 Ir. 
Ch. E. 164. — BRADY, L.c. 

Bruce v. Denison, discussed. 

Thompson r. Watts (1S62) 31 L. J. Ch. 445 ; 
2 J. & H. 291 ; 8 Jur. (n.s.) 760 ; 6 L. T. 
817 ; 10 W. E. 485.— wood, v.-c. ; O’Brien r. 
Hearn (1870) Ir. E. 4 Eq. 103 ; 18 W. E. 514.— 
SULLIVAN, m.r. (affirmed, 18 W. E. 1404.— L.c.) ; 
Coyne r. Duigan (1893) [1894] 1 Ir. E. 138, 143. 
— PORTER, M.R. 

Bruce v. Denison, on question of evidence , 
referred to. 

Grainger, In re, Dawson r. Higgins (1900) 69 
L. J. Ch. 789 ; [1900] 2 Ch. 756, 769 ; 83 L. T. 
209 ; 48 W. E. 673.— C.A. ; rigby, L.J. dissenting ; 
reversed now. Higgins r. Dawson (1901) 71 
L. J. Ch. 132 ; [1902] A. C. 1 ; 85 L. T. 763 ; 50 
W. E. 337.— H.L. (E.). 

Basevi v. Serra(1807) 14 Ves. 313 ; 3 Mei-iv, 
674. — M.R. , applied. 

Corsbie r. Free (1840) Cr. & Ph. 64 ; 5 Jur. 790. 
— COTTENHAM, L.C. 

Lester v. Garland (1832) 1 L. J. Ch. 105 ; 5 
Sim. 205 ; Mont. 471 ; 35 E. E. 146.— 
v.-c., principle explained. 

Whitmore r. Mason (1861) 2 J. & H. 204, 214 ; 
5 L. T. 631 ; 10 W. E. 168. — wood, v.-c. 

Lester v. Garland, discussed and applied. 

Mackintosh r. Pogose (1895) 64 L. J. Ch. 274 ; 
[1895] 1 Ch. 505 ; 13 Ik 254; 72 L. T. 251 ; 43 
W. E. 247 ; 2 Manson 27 .— Stirling, j. 

Sutton v. Chetwynd (Lord) (1817) 3 Meriv. 
249.- M.R. 

Commented u7i, Davenport /*. Bisliopp (1843) 12 
L. J. Oh. 492 ; 2 Y. & C. C. C. 451 ; 7 Jur. 1077. 
— v.-c. (affirmed, 1 Ph. 98. — L.C.) ; Clarke r. 
Wright (1863) 30 L. J. Ex. 113 ; 6 H. &N. S49 : 
7 Jur. (N.S.) 1032 ; I L. T. 21 ; 9 W. E. 571.— 
EX. CH. 

Sutton v. Chetwynd (Lord) and Cormick v. 
Trapaud (1818) 6 Dow 60. — H.L. (IR.), re- 
ferred to. 

De 'Most re r. West [1891] A. O. 264; 60 
L. J. P. O. 66 ; 61 L. T. 375 ; 55 J. P. 163.— P.C. 

SHLBORNK. ma itL ok. -The general rule has 
long been set (Jed, that a voluntary con veyance, 
even though from tlie most honest motives 
and ilie most moral considerations, may be de- 
feated, according to the construction which has 
been placed upon the stat.of 27 Eliz. c. 4, by a 
subsequent, conveyance to a purchase* for values 
such as was made in t.lr> 3 ease. It has also been 
determined in ^ mannei; which it would be too 
late now to attempt to review— in the case, 
amongst others, of Sutton v. Chetmjnd {Lord), 
and in the Wish case of Cormick v. Trapaud , 
both decided by the H . L. — that this rule is applic- 
able to limitations in favour of volunteers under 
marriage settlements. Therefore, as the law is so 


settled, some special reason, consistent with that 
law, must be shown for taking any particular 
case out of the rule. Whether their lordships 
would have established such a rule had the matter 
been new is not the question. — p. 267. 

Sutton v. Chetwynd (Lord), referred to. 

Att.-Gen. r. Jacobs-Smith (1S95) 64 L. J. Q. B. 
605 ; [1895] 2 Q. B. 341, 350 ; 14 E. 531 ; 72 
L. T. 714 ; 43 W. E. 657 ; 59 J. P. 468.— C.A. 

Davenport v. Bishopp ?(1 843) 1 2 L. J. Ch. 

492 ; 2 Y. & C. C. C. 451 ; t <* Jur. 1077 ; 60 

E.E. 234. — KNIGHT BRUCaS, V. -C. ; affirmed , 

1 Ph. 98. — L.C., referred to. 

Barham v. Clarendon (Earl) (1852) 10 Hare 126, 
133 ; 17 Jur. 336 ; 1 W. E. TURNER, V.-C. ; 
Cramer r. Moore (1855) 3 Sm. & G. 141 ; 1 Jur. 
(N.&) 915 : 3 W. R. 347.— stuart, v.-c. ; Joyce 
r. Dutton (U?61) 12 Ir. Ch. E. 71, 79.— L.c. and 
L.J. ; Wostbury i\ Clapp (1864) 3 jS t . E. 633; 12 
W. E. 511. — wood, v.-c. ; Touche r. Metropolitan 
Ey. Warehousing Co. (1871) L. E. 6 Ch. 671, 677. 
— : HATHERLEY, L.C. 

Davenport v. Bishopp, considered. 

Paul r. Paul (I860) 15 Ch. D. 580 ; 50 L. J. 
Ch. 14 ; 43 L. T. 239 ; 29 W. E. 281. 

MALINS, V.-C. — Davenport v. Bishopp was a 
contract between the husband and wife to settle 
any after-acquired property which the wife might 
become entitled to ; but it being tlie wife’s pro- 
perty, the contract was that, if there were 
no children of the marriage, then if was to go to 
the wife’s niece. The suit was instituted by the 
husband, after the death cf his wife, to have the 
trusts carried out by the conveyance of an estate, 
which the wife had become entitled to during her 
life, to the uses of the settlement. Then, on the 
question whether the decree for specific perform- 
ance should be confined to the life estate of the 
husband, orshould extend to the limitation to the 
niece, it was held that it should extend to the 
niece, on the ground that the right of the hus- 
band to a specific performance of the contract 
drew with it the right to a specific performance 
of the whole, at least as against the heir of the 
settlor, whatever it might have done against a 
purchaser for value. — p. 589. 

Davenport v. Bishopp, referred tp. 

Cameron and Wells, In re (1887) 57 L. J. Ch. 
69 ; 37 Ch. D. 32, 36 ; 57 L. T. G45 ; 36 W. E. 5. 
—KAY, J. 

Davenport v. Bishopp, applied. 

Drinmiie r. Davies (1898) [1899] 1 Ir. E. 176, 
187.— C. A. EITZGIBBON, WALKER and HOLMES, 
L.JJ. 

Clifford (Lady) v. Burlington (Earl) (1700) 

2 Vern. 379. — L.c., referred- to. 

Blandford (Marchioness) r. Marlborough 

(Dowager Duchess) (1743) 2 Atk. 545. — HAKD- 
WICKH, L.C. 

Coventry (Lady) v. Coventry (Earl) (1724) 

2 P. Wins. 222 ; 1 Stra. 596 ; 9 Mod. 12. 

— L.C., referred- to. 

Blandford (Marchioness) v. Marlborough 
(Dowager Duchess) (1743) 2 Atk, 545. — L.c. ; 
Wilson r. Piggott (1794) 2 Yes. 351 ; 2 E. E. 246. 
— M.R. ; Barham r. Clarendon (Earl) (1S52) 10 
Hare 126 ; 17 Jur. 336 ; 1W.E. 96.— TURNER, V.-C. 

Coventry (Lady) v. Coventry (Earl), discussed. 

Lambert’s Estate, In re [1901] 1 Ir. E. 261, 
268, 281.— C.A. PORTER, M.R., FITZG1BBON and 
HOLMES, L.JJf- 
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Barrow v. Barrow (1858) 27 L. J. Oh. 678 ; 

4 K. & J. 409 ; 4 Jur. (N.S.) 1049 ; 6 
r. W. R. 741. — WOOD, V.-C., referred to. 

Williams v. Baily (1866) L. R. 2 Eq. 731, 734. 
— -WOOD^V.-C. 

Barrow v. Barrow, applied. 

Smith v. Lucasr(1881) 18 Ch. D. 531, 544 ; 45 
L. T. 460 ; 30 W. R. 451. — jessel, M.E. (see ante, 
col. 3144) ; Wilder r. Pigott (1882) 52 L. J. 
Ch. 141 ; 22 Ch. Dr 263, 264 ; 48 L. T. 112 ; 

31 W. R. 377.-&KAY, J. 

v c 

Barrow v. Barrow, explained and not ap- 
plied. 

Cahill ■». Cahill (1883) S App. Cas. 420, 432 ; 
49 L. T. 605 ; 31 W. R. 861.— H.L. (iR.). 

Barrow v. Barrow, explained. r 

M‘Intyre’s Trustees’ Estate, ln*Te (1888) 21 
L. R. Il\ 421, 431— CHATTERTON, V.-C. 

Barrow v. Barrow and Wilder v. Pigott 
(1882) 52 L. J. Ch. 141 ; 22 Ch. D.263 ; 48 
L. T. 112; 31 W. R. 377.— KAY, j., con- 
sidered and applied. * 

Greenhill c. North British and Mercantile In- 
surance Co. (1893) 62 L. J. Ch. 918 ; [1893] 3 Ch. 
474, 482 ; 3 R. 674 ; 69 L. T. 526 ; 42 W. R. 
91.— STIRLING*- J. 

Barrow v. Barrow, Wilder v. Pigott, and 
Greenhill v. North British and Mercantile 
Insurance Co., applied. 

Hodson’s Settlement, In re, Williams v. Knight 
(1S94) 63 L. J. Ch. 609 ; [1894] 2 Ch. 421, 427 ; 
8 R. 346; 71 L. T. 77; 42 W. R. 531— 

CHITTY, J. 

Barrow v. Barrow, Wilder v. Pigott, Hod- 
son’s Settlement, In re, Williams v. Knight 
and Greenhill v. North British and Mer- 
cantile Insurance Co., diseased. 

Harle v. Jarman [1895] 2.Ch.419 ; 64 L. J.Ch. 
779 ; 13 R. 610 ; 73 L. T. 20 ; 43 W. R. 618. 

NORTH, J., after discussing at length Harrow v. 
BarrQio , Wilder v. Pigott and Hudson's Settle- 
ment , In re , continued : Therefore those three 
cases are quite clear and intelligible. There was 
a deed that an infant could enter into, subject to 
avoiding it after attaining twenty-one. An 
infant miglft choose not to avoid it, but, on the 
contrary, to be hound by it ; and the fact that 
the infant on attaining twenty-one was married 
did not prevent that. There is one other case 
that has given me more difficulty in dealing with 
— that is the decision of Stirling, J., in Green- 
hill v. North British, %c. Co. There the facts 
were very different from those in this case ; but 
I must say, on reading that case carefully, that 
the learned judge does seem to have come to the 
conclusion that there were sufficient, acts done in 
that case to enable a woman to bind the rever- 
sionary interest in personalty, while she was 
covert. He says : “ In the present *casc an 
agreement for a settlement was come to before 
the marriage of Mr. and Mrs. Greenhill, and but 
for the provisions of the Statute of Frauds that 
agreement would have been completely binding 
on all parties. That statute prevented any action 
being brought on the agreement against Mis. 
Greenhill, though she might have brought an 
action to enforce it against Mr. Greenhill” — 
that is, because he signed it and she did not, 
she not being bound at the time. “ She did not 
bring an action, but by her acts she recognised 
the agreement, and elected to hav&the benefit of 


it. To such a state of things the principles laid 
down in Barrow v. Barrow and Wilder v. 
Pigott appear to me to be applicable.” . . . But 
those two cases do not seem to me to bear on it 
for tlie reasons I have just mentioned ; because 
those were cases where an infant was bound sub- 
ject to avoiding the deed, and nothing could be 
chosen but to avoid the deed. In the case before 
Stirling, J., Mrs. Greenhill was not. an infant, no 
doubt : but, on the other hand, she had never 
executed the deed or signed the agreement, and 
therefore she was not bound. However, in that 
case Stirling, J. came to the conclusion that 
Barrow v. Barrow and Wilder v. Pigott were 
authorities that enabled him to come to the con- 
clusion, upon the facts, to which lie did come. I 
do not see that those cases really applied to that 
Cease or apply to this, although, no doubt, his 
decision may have been perfectly right, having 
regard to the different state of circumstances 
which was said to amount to confirmation in that 
case. — p. 428. 

Williams v. Baily (1866) L. R. 2 Eq. 731- 
wood, V.-C., explained. 

Powell r. Powell and Jones (1S74) 43 L. J. Mat. 
9; L. R. 3 P. 186, 189; 29 L. T. 466 ; 22 
W. R. 62.— SIR J. HANNEN, GROVE, j. and 
POLLOCK. 15. 

Williams v. Baily, ref erred to. 

Gandy v. Gaudy (1SS2) 7 lb D. 77, 79. — 
HANNEN, P. (reversed, 51 L. J. P. 41 ; 7 P. D. 
168 ; 46 L. T. 607 : 30 W. R. 673. — C.A. ); Cahill 
r. Cahill (1883) 8 App. Cas. 420, 432 ; 49 L. T. 
605 ; 31 \V. R. 861— H.L. (IB.) ; Greenhill r. 
North British and Mercantile Insurance Co. 
(supra, col. 3177) ; Hodson’s Settlement, In re, 
Williams r. Knight (supra, col. 3177). 

Grigby v. Cox (1750) 1 Ves. sen. 51 7. — L.c. 

Discussed, Hulme r. Tenant (1788) 1 Bro. C. C. 
10— thurlow, L.c. ; Berens’ Settlement Trusts, 
In re, Berens r. Benyon (1888) 59 L. T. 626. — 
CHITTY, J. ; referred to, Barron r. Willis 
(1899) 68 L. J. Ch. (Sift ; [1895)] 2 Oh. 578, 
585; 81 L. T. 321; *.48 W. R. 26.— COZENS- 
HARDV, .r. (reversed, (1900) 69 L. J. Ch. 
532; [1900] 2 Ch. 121; 82 L. T. 729; 48 
W. R. 579. — c.A.; latter tfccision^ifiirmeu nom. 
Willis r. Barron (1902) 71 L. J. Ch. 609 ; [1900] 
A. 0. 271 ; 86 L. T. 85— H.L. (E.)). 

H. v. W. (1857) 3 K. & J. 382— WOOD, 
Y.-C., referred to. 

Bishop v. Bishop, Judkins r. Judkins (1897) 
66 L. J. T. 69, 76 ; [1897] P. 138 ; 76 L. T. 409 ; 
45 W. It. 567— C.A. 

Cartwright v. Cartwright (1 853) 22 L, J. Ch. 
841 ; 3 Do G. M. & U. 982 ; 17 Jur. 584 ; 
1 W. R. 215. — ii.j,r. : H. v. W. and Cock- 
sedge v. Cockftedge (1844) 13 L. J. Ch. 
384 ; M Sim. 244 ; 8 Jur. 659, 935. — V.-C., 
distinguished. 

Marlborough (Dowager Duchess) r. Marl- 
borough (Duke) (1900) [1901] l Oil. 165; 70 
L. J. Oh. 244 ; 83 L. T. 578 ; 49 W. R. 275— 
ti.A. ; aflirfriing BYRNE, ,r. . 

rigby. L.J. — All these cases are alike in one 
respect. The parties Iff) a manage settlement, 
or what was equivalent, to it, chose to bargain as 
to what should take place in thee\#utof a future 
separation of t he spouses. There can be no doubt 
that such a bargain is absolutely bad. All that 
was there held was that, if persons choose to bar- 
gain about an event which they are not entitled 
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to anticipate, their bargain will be bad. And in 
Cartxorujht v. Cartwright , in the C. A., this was 
carried so far that where a father was settling 
property on the marriage of his sou, and he 
stipulated that, if a separation should take place 
between the husband and wife, the income 
should, from the time of the separation, during 
their joint lives be paid to the husband, the 
Court held that the sou could not gain an advan- 
tage dependent upon the separation, which in 
fact afterwards took place. It was said that the 
son could not derive any interest under the 
fraudulent act of another, and that it was a fraud 
on the law' for the father to enter into such a 
stipulation. I cannot see any resemblance be- 
tween the present case and any of those three 
cases. They are perfectly intelligible in prin- 
ciple, but* it is, I think, equally clear that the 
principle docs not apply to the present case. — 
p. 171. 

v. williams, l.j. — In all three cases cited by 
Mr. Haldane there was to be found on the face of 
the instrument an express bargain for that which 
was contrary to public policy. — p. 171. 

romer, l.j. — With regard to the point of so- 
called public policy, I need only say that there 
is nothing whatever contrary to public policy in 
a settlement providing or contemplating that a 
tenant for life may validly marry more than 
once, nor in its providing that, if he does, he may 
exercise certain powers over the settled property 
in order to provide for the wife and children *»f 
his subsequent marriages. Such a settlement is 
perfectly valid, and there is nothing in it con- 
trary to public policy. The cases cited have 
nothing whatever to do with the case now before 
us. — p. 173. 


4. Property Settled. 

Moore v. Magrath (1774) Cowp. 9. — k.b. 
Distinguished, Rooke v. Kensington (Lord) 
(1856) 24 L„ J. Ch. 795 ; ^ K. & J. 753 ; 2 Jur. 
(N.S.) 755 ; 4 W. It. 829. — \£OOD, v.-c. ; referred 
to , Young v. Smith (1S65) L. It. 1 Eq. 180, 1S4 ; 
35 Beav. 87 ; 11 Jur. (N.S.) 963. — m.r. ; approved 
hut distinguish' d, Jenner v. Jcnncr (1866) L. E. 
1 Eq. 861, 365 ; 8ft. L. J. Ch. 329 ; 12 Jur. (N.S.) 
135 ; 14 W. E. 305.-— WOOD, V.-C. 

Moore v. Magrath, referred to. 

Francis r. Minton (1867) 36 L. J. C. P. 201 ; 
L. R. 2 C. P. 543, 550 ; 16 L. T. 352 ; 15 W. E. 
788 . — -C.p. 

BOVILL, c.J. — In Moore v. Magrath the words 
were, “all other his lands, tenements and here- 
ditaments,” and “ all other his estate,” but they 
were held not to include a^ estate not referred 
to. — p. 203. 

Moore v. Magrath, discussed and principle 
applied . 

Crompton r. Jarratt (1885) 54 L. J. Oh. 1109 ; 
30 Ch. D. 298, 306 ; 53 L. T. 603 ; 33 W.*E. 913.— 
NORTH, j. ; affirmed, C.A.* 

Jenner v. Jenner (1866) 35 L. J. Ch. 329 ; 
L. E. 1 Kq. 361 ; 12 Jur. (N.S.) 135 ; 14 
W. Jt. Bt?5. — WOOD, v.-C., referred to. 
Dauby r. Coutts Ik Co. (1885) 54 L. »J. Oh. 577 ; 
29 Oil. 1). 500, 514 ; 52 L. T. 401 ; 33 W. 11. 559. 
—KAY, J. 


Jenner v. Jenner, discussed and principle 
applied . 

Crompton c. Jarratt (1885) 54 L. J. Oh. 11(19 ; 
30 Ch. D. 298, 309 ; 53 L. T. 603 ; 33 W. E.913. 
— north, J. ; affirmed, c.A. See judgment at 
length. 1 

■> 

Johnson v. Webster (1854) 213 L.J. Ch. 480 ; 
2 Sm. k G-. 136; 18 Jur. 619. — STUART, V.-C. ; 
reversed, (1854) 4 He G. M. & G. 474 ; 24 L. J. 
Oh. 300 ; 1 J nr. (N.S.) 145 ; SEq.E. 99 ; 3 W.R. 
84.— L.C. j 

Johnson v. Webster, applied. 

Somerset (Duke), In re, Thynne v. St. Maur 
(1886) 55 L. T. 753. — CHITTY, j. 

Johnson v. Webster, explained . 

Nunn's Estate, In re (1888) 28 L. E. Ir. 2S6 
301.-C.A. 

Johnson v. Webster, rule in, applied. 
Mackesy v. Mackesy (1895) [1896] 1 Ir. E. 
oil, 517. — PORTER, M.R. 

-» 

Parkinson v. Dashwood (1861) 30 Beav. 49. 

— M . R. , followed. 

Edwards v. Broughton (1863) 82 Beav. 667 ; 

2 N. R. 476 ; 11 W. E. 1038.— romjlly, m.r. 

Walsh v. Wason (1S73) 42 L. J. Ch. 676 ; 
L. E. 8 Ch. 482 ; 28 L. T. 457 ; 21 W. E. 
554.— SEL BORNE, L.C. and HELLISH, L.J., 
discussed. 

Dennehy v. Delany (1876) Ir.B. 10 Eq. 377. — 
SULLIVAN, M.R. 

Walsh v. Wason, referred to. 

Noake’s Will, In re (1880) 28 W. E. 762.— 
BACON, V.-C. 

Townsend v. Westacott (1840) 2 Beav. 340 ; 
9 L. J. Ch. 241 ; 4 Jur. 187 ; (1841) 4 Beav. 

68.— M.R. 

Approved, Skarff v. Soulby (1849) 19 L. J. Ch. 
30 ; 1 Mac. & G. 364 ; 1 H. k. Tw. 426 : 13'Jur. 
1109. — L.C. ; applied, Crossley v. Elworthy (1871) 
40 L. J. Ch. 480, 483 ; L. E. 12 Eq. 158, 166 ; 
24 L. T. 607 ; 19 W. E. 842.— MALINS, V.-C. ; 
Mackay r. Douglas (1872) 41 L. J^ Ch. 539 ; 
L. E. 14 Eq. 106, 119 ; 26 L. T. 721 ; ' 20 W. R. 
652. — MALINS, V.-C. 

Townsend v. Westacott, applied. 

Taylor v. Coenen (1876) 1 Ch. D. 636 ; 34 
L. T. 18. 

MALINS, V.-C. — Then I go upon the authority 
of Townsend v. Westacott, where even the proof 
of actual solvency at the time of making the 
settlement was held not to protect it if made in 
contemplation of insolvency, or where the settlor 
is largely indebted and subsequently becomes 
insolvent. — p. 641. 

Skarff (or Scarf) v. Soulby (1849) 19 L. J. 
Ch. 30 ; 1 Mac. k G. 364 ; 1 11. k Tw. 
426 ; 13 Jur. 1109. — L.C., applied. 

' Jeukyn v. Vaughan (1850) 25 L. J. Ch. 338 ; 

3 Drew. 419. — v.-c. {post, col. 3181). 

Skarff v. Soulby, referred to. 

Coultwas r. Swan (1870) 22 L. T. 539, 540 ; 
IS W. a. 746.— STUART, V.-C. (affirmed, (1871) 
19 W. It. 485. — HATHERLEY, L.c.) ; Crossley v. 
Elworthy (1871) 40 L. J. Cli. 480, 483 ; L. 11. 12 
Eq. 158, 166 ( s$pra ). 
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Jenkyn v. Vaughan (1856) 25 L. J. Ck. 338 ; 

3 Drew. 419 ; 2 Jur. (N.s.) 109 ; 4 W. R. 

* 214. — ICINDERSLEY, V.-C., Applied. 

Freeman r. Pope (1869) 39 L. J. Ck. 148, 151 ; 
L. R. 9 Eq. 206, 210 ; 21 L. T. 816. — JAMES, V.-C. ; 
and (1870) 39 L. J. Ck. 689, 693; L. R. 5 Ok. 
538, 515 f 23 L. T. 20S ; 18 W. R. 906.— L.c. and 
L.J. ; Crossley r. Elwortky (1871) 40 L. J. Ch. 
480, 4S4 ; L. R. 12 Eq. 158, 167 (supra). 

Jenkyn Vaughan, referred to. 

Lane-Fox, Ik re, Gimblett, Ex parte (1900) 
69 L. J. Q. E. 722, 725 ; [1900] 2 Q. B. 508, 513. 
— WEIGHT, J. ( jmt ). 

Spirett v. Wittows (1864) 5 Gift. 49.— v.-c., 
on appeal, (1864) 3 De G. J. & S. 293 ; 34 
L. J. Ch. 365 ; 11 Jur. (n.s.^614 ; 11 L. T. 
314 ; 13 W. R. 329.— L.C., applied. 

Smith r. Cherrill (1867) 36 L. J. Ck. 738; 
L. R. 4 Eq. 390, 396 ; 16 L. T. 517 ; 15 W. B. 
919.— MALIKS, V.-C. 

Spirett v. Willows, referred to. • 

Golden r. Gillam (or Johnson, In re, Golden 
r. Gillam) (1881) 51 L. J. Ck. 154 ; 20 Ch. 1). 
389, 393 ; 46 L. T. 222. — FRY, J. ; affirmed, 51 
L. J. Ch. 503*~C.a. 

Spirett y. Willows, applied. 

Lane-Fox, In re, Gimblett, Ex parte (1900) 
69 L. J. Q,*B. 722, 724 ; [1900] 2 Q. B. 50S, 512 ; 
83 L. T. 176 ; 48 W. R. 650 ; 7 Manson 295.— 
weight, J. And nee “ Fraud,” vol. i. col. 1161. 

Freeman v. Pope (1870) 39 L. J. Ch. 689 ; 
L. R. 5 Ch. 538 ; 23 L. T. 208 ; 19 W. R. 
906. — L.C. and L.J. ; utfirminy (1S69) 39 
L. J. Ch. 148 ; L. R. 9 Eq. 206 ; 21 L. T. 1 
816.— V.-C. 

Referred to, Mackay v. Douglas (1S72) 41 
L. J. Ch. 539, 542 ; L. B. 14 Eq. 106, 120 ; 26 
L. T. 721 ; 20 W. R. 652.— MALINS, V.-C. ; prin- 
ciple applied, Taylor v. Coenen (1S76) 1 Ch. D. 
636, 641 ; 34 L. T. IS.— MALINS, v.-c. ; referred 
to, Golden r. Gillam (or Johnson, In re, Golden 
r. Gillam) (1881) 51 L. J. Ch. 154 ; 20 Ch. D. 
389, 393 ; 46 L, T. 222. — FRY, J. (affirmed, 51 
L. J. Ch. 1503. — c.a.) ; applied, Maddever, In re, 
Three Towns Banking Co. ?\ Maddever (1883) 
52 L. J. Ch. 733 ; 27 Oh. D. 523, 526 ; 31 W. 11. 
411 . — north, J. (affirmed, with a variation, 
(1884) 53 L. J. Cli. 998 ; 52 L. T. 35 ; 33 W. 11. 
286.— C.A.). 

Freeman v. Pope, considered. 

Mercer, Ex parte, Wise, In re (1886) 55 L. J. 
Q. B. 558 ; 17 Q. B. D. 290 ; 54 L. T. 720.— 
cave and grantham, jj. ; affirmed, c.a. 

Freeman v. Pope, not applied. 

Tetley, In re,- Jeffrey, Ex parte (18ft6) 66 L. J. 
Q. B. Ill ; 75 L.T. 166 ; 3 Manson 226 ; affirmed 
on the facts, c.a. 

V. williams, j. — I have not forgotten or 
failed to look at the cases of the character oF 
Freeman r. Pope and Machay v. Douglas (supra), 
in which it was held that, where a man*whu 
nowadays settled his property in contemplation 
of entering upon, a hazardous trade, that was a 
settlement made for the purpose of defeating 
and delaying creditors, although there might be 
no creditor in existence at the time when the 
settlement was sought to be voided who was a 


creditor at the date when the settlement was 
made. But I do not think that the mere fact 
that a man is of extravagant habits at all brings 
the case within Freeman v. Pope, or creates any 
tangible probability that the man may become 
insolvent. — p. 116. 

Freeman v. Pope and Mercer, Ex parte, Wise, 

In re (supra), referred to. 

Lane-Fox, in re, Gimblett, Ex parte (1900) 
69 L. J. Q. B. 722,724 ; [1900] 2 Q. B. 508, 512 ; 
83 L. T. 176 ; 48 W. R. '650 ; 7 Manson 295.— 

WRIGHT, J. 

Freeman r. Pope, not applied. 

Mercer, Ex parte, applied. 

Holland, In re, Gregg r. Holland (1902) 71 
L. J. Ch. 518, 526 ; [1902] 2 Ch. 360 ;^86 L. T. 
542 ; 50 W. R. 575 ; 9 Manson 259.— cfA. 

Copis v. Middleton (1818) 2 Madd. 410; 17 
R . R. 22(5. — v.-c. : and Harman v. Richards 
(1852) 22 L. J. Ck. 1066 ; 10 Hare 81.— 

V. -C., referred to. 

Golden r. Gillam (or Johnson, In re, Golden r. 
Gillam) (1881) 51 L.J. Ch. 154; 20 Cli. D. 389, 
391 ; 46 L. T. 222.— FRY, J. ; affirmed, 51 L. J. 
Ch. 503.— C.A. 

Golden v. Gillam (or Johnson, In re, Golden 
v. Gillam), referred- to. 

Maddever, In re, Three Towns Banking Co. r. 
Maddever .(1883) 52 L. J. Ch. 733 ; 27 Ch. D. 
558, 525 .— north, J. See supra, col. 3181. 

Martyn v. M’Hamara (1843) 4 Dr. & War. 411; 
2 Con. & L. 541 .— sugden, L.C., applied. 
Taylor r. Coenen (1876) 1 Ch. JD. 636, 640 ; 
34 L. T. 18.— MALINS, v.-c. 

Crossley v. Elworthy (1871) 40 L. J. Ch. 
480 ; L. R, 12 Eq. 158 ; 24 L. T. 607 ; 19 

W. R. 842. — MALINS, V.-C., applied . 
Mackay r. Douglas (1872) 41 L. J. Ch. 539 ; 

L. R. 14 Eq. 106, 119 ; 26 L. T. 721 : 20 W. R. 652. 

MALINS, v.-c.— In Qroxxle 1 / v. Ehoorthy the 
settlor got into difficulties nine months * after 
making the settlement, and I thought, following 
the previous decisions, that the* burden was 
thrown upon him oE showing that he „was not 
only solvent but in a situation* to justify his 
making a voluntary settlement. — p. 541. 

Crossley v. Elworthy, applied. 

Taylor v. Coenen (1876) 1 Oh. D. 636, 640 ; 
34 L. T. 18.— MALINS, v.-c. 

Crossley v. Elworthy, not applied. 

Russell, Ex parte, Bnttcrworth, In re (1882) 
51 L. J. Ch. 521 ; 19 Oh. D. 588, 594 (post) ; 
Mercer, Ex parte, Wise, In re (188(5) 55 
L. J. Q. B. 558 ; 17 Q. B. 11 290, 296 ; 54 L. T. 
720. — CAVE and GHpA nth am, JJ. : affirmed, C.A. 

Taylor v. Coenen (1876) 1 Ck. D. 636 ; 34 
L. T. 1 8. — MALINS, V.-C. 

Distinguished, Russell, Ex pario, Lutterworth, 
In re (1882) 51 L.J. Cli. 521 ; 19 Ch. D. 588, 595 ; 
46 L. T. c I13 ; 30 W. R. 584. — BACON, v.-C. (re- 
versed, C.A.) ; refer rcdfto, Mouatt, In re, Kingston 
Cotton Mill Co. r. Mouatt (1899) 68 L. J. Ch. 
390 ; [1899] 1 Ch. 83l, 834 ; §0 L. T. 406 ; 47 
W. R. 506.— STIRLING, J. 

Simmons v. Simmons (1847) r 6 Hare 352 ; 12 
Jur. 8 .— wigram, v.-c., dixevsxcd. 
Whitehead, Ex parte, Whitehead, In re (1884) 
54 L. J. Q. B. 88 ; 14 Q, B. D. 419, 421 ; 52 L. T, 
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265 ; 33 W. E. 230. — cate, j. ; reversed, (1885) 
54 L. J. Q. B. 240 ; 14 Q. B. D. 419 : 52 L. T. : 
597 ; . 33 W. E. 471 ; 49 J. P. 405.— o. A. 

Pratt v. Jackson (1725) 2 P. Wins. 302. — 
KING, L.C. ; rererned, (1726) 1 Bro. P. 0. 222.— 
n.L. (in.). 

Pratt v. Jackson, applied. 

Le Farrant. r. Spencer (1748) 1 Yes. sen. 97. 
— L.C, 

Pratt v. Jackson, distinguished. 

Seton-Smitb, In re, Burnand r. Waite (1902) 
71 L. J. Ch. 386,388 ; [1902] 1 Ch. 717, 721 ; S6 

L. T. 322 ; 50 W. R. 456. — BUCKLEY, J. 

Rigg, In re, Wadham v. Rigg (1862) 2 
-* Dr. & Sm. 78 ; 8 Jur. (N.S.) 206 ; 6 L. T. 
180 ; 10 W. K. 3(55.— KINDERSLEY, v.-c., 
referred to. 

Williams v. Thomas (1862) 31 L. J. Ch. 674 ; 
2 Dr. & Sm. 29 ; 8 Jur. (N.S.) 250 ; 7 L. T. 184 ; 
10 W. R. 417. 

KINDERSLEY, v.-c.— In Wadham v. Bigg, I 
held that 300Z. secured upon a promissory note 
belonging to the wife, and laid out by the hus- 
band in the purchase and fitting up of a house, 
was subject to the ti’usts of a settlement agreed 
to be made, and that, therefore, the wife had a 
right either to have the money or a charge on the 
property purchased. — p. 675. 

Calmady v. Calmady (1719) 11 Vin. 'Abr. 
181. pi. 21.— L.C. 

Followed , Jervoise r. Jervoise (1853) 23 L. J. 
Ch. 703 ; 17 Beav. 566 ; 2 W. R. 91.— M.R. : 
referred to, Hare r. Pryce (1864) 11 L. T. 101 ; 
12 W. R. 1072.— KINDERSLEY, V.-C. 

Eyre v. Green (1846) 2 Coll. 527 ; 10 Jur. 
184. — knight BRUCE, v.-c., referred to. \ 
Tver r. Ker (18(59) Ir. R. 4 Eq. 15, 29. — C.A. 

Heap v. Tonge q»5J) 20 L. J. Ch. 661 ; 9 
Hare 90. — turner, v.-c., referred to. 
Massy r. Travers (I860) 10 Ir. 0. L. R. 459, 
469.— C.P. 

'CampbeH. v. Ingilby (1856) 25 L. J. Ch. 761 ; 
21 Beav. 567 ; 2 Jur. (N.S.) 410 ; 4 W. R. 433.— 

M. R. ; affirmed on a different ground , (1 857) 26 
L. J. Ch. 054 ; 1 De G. Sc J. 393 ; 2 Jur. (N.S.) 
556 ; 5 W. R. 887.— L.JJ. 

Campbell v. Ingilby, referred to. 

Anderson r. Abbott (1857) 23 Beav, 457 ; 3 
Jur. (N.S.) 833 ; 5 W. R. 381.— M.R. 

Campbell v. Ingilby, discussed. 

Brown r. Brown (1866) L. R. 2 Eq. 481, 484 ; 
14 L. T. 694.— ROM ILLY, M.R. 

Campbell v. Ingilby, distinguished and not 
applied. 

Kingston r. Booth (1870) Ir. R. 4 Eq. 589, 605. 
— CHATTERTON, V.-C. And see Codrington r. 
Lindsay (j post) and “ Election,” voi. i. col. 9C4. 

Brown v.-Brown (1866) L. R. 2 Eq. 4S1 ; 1-4 
L. T. 694. — M.R., referred to. 

Codrington r. Lindsay (1873) 42 L. J. Ch. 
52(5, 528 ; L. R. 8 Ch. 578, 587 ; 28 L. T. 177 ; 
21 W. R. 182. — C.A. ; affirmed, (IS 75) 45 L. J. 
Ch. 6(50 ; L. R. 7 H. L. 854 ; 34 L. T. 221 ; 24 
W. R. 648.— H.L. (E.). 

O.C. 


Todd v. Moorhouse (1874) L. R. 19 Eq. 69 ; 
32 L. T. 8 ; 23 W. R. 155, — JESSEL, M.R., 
discussed . „ 

Leslie, In re, Leslie v. French (1883) 52 L. J 
Ch. 762 ; 23 Ch. D. 552, 561 ; 4S L. 564 ; 31 
W. R. 561.— fry. l.j. ; adopted by PEARSON, J. 

Poley v. Burnell (1873) PBro. C. C. 274, 278. 
—L.C. ; affirmed , (17S5) 4 Bro. P. C. 319 ; 
Romilly’s Notes of Cases, 1. — H.L. (e.)., 
practice followed. •* ^ 

Conduitt v. Soane (1844) Jcs L. J. Ch. 390 ; 

1 Coll. C. C. 285. — v.-c. AntJ see ante, col. 2110. 

Foley v. Burnell and Conduitt v. Soane, 

followed. 

Temple v. Thring (1887) 56 L. J. Ch. 767. — 
NORTH, J. 

Ellis v. Maxwell (1849) 12 Beav, 104.— M.R., 

referred, to. 

Temple r. Thring (1887) 56 L. J. Ch. 767, 768. 

— NORTH, J. 

Fane v. Fane (1876) 46 L. J. Ch. 174 ; 2 
Ch. D. 711. — M ALINS, v.-c., distinguished. 
D’Eyncourt r. Gregory (1876) 45 L. J. Ch. 741 ; 

3 Ch. D. 635 ; 25 W. R. 6.— JESSEL, M.R. 

Pepper’s Trusts, In re (1884) 13 L. R. Ir. 10S. 
— chatterton, V.-C., principle applied l. 
Tuffnell r. O’Donoghue (189(5) [1897] 1 Ir. R. 
360, 367.— CHATTERTON, V -O. " N 

Foss v. Foss (1S64) 15 Ir. Ch.R. 215. — M.R., 

followed. 

Tuffnell r. O’Donoghue (1896) [1897] V Ir. R. 
360, 368.— chatterton, v.-C. 

Parkes v. Bott (1838) 8 L. J. Ch. 14 ; 9 Sim. 
388. — v.-c . , disti nguished. 

Domville r. Lamb (iS53) 1 W. R. 246. — 
wood, v.-c. 

Plunkett v. Mansfield (1845) 2 Jo. & Lat. 
344. — Sugden, L.O., not followed. 9 
Armstrong’s Trusts, In re (1S57) 26 L. J. Ch. 
658 ; 3 K. & T. 486 ; 3 Jur. (N.S.) 612 ; 5 W. R. 
699.— wood, V.-C. 

Laprimaudaye v. Teissier (1$49) 19 L. J. 
Ch.l6 ; 12 Beav. 206 ; 13 Jur. 1040.— M.R. ; 
and Davis v. Elmes (1838) 1 Beav. 131. 
— m.r., applied. 

Mittam’s Settlement. Trusts, In re (1858) 4 Jur. 
(N.S.) 1077. — wood, v.-c. And see Cogan r. 
Dutlield (1876) 45 L. J. Ch. 307 ; 2 Ch. D, 44 ; 
34 L. T. 593 ; 24 W. R. 905.— C.A. 

Plumb e v. Neild (1860) 29 L. J. Ch. 618 ; 
6 Jur. (N.S.) 529 ; 8 W. R. 337. — • 
KINDERSLEY, V.-C., referred to. 

Hollis r. Allan (18(56) 12 Jur. (N.S.) 638 ; 14 
W. R. 980.— KINDERSLEY, V.-C. 

Plumbe v. Neild, commented on. 

Dale r. Hayes (1871) 40 L. J. Ch. 244, 246 ; 
24 L. T. 12 : 19 W. R. 299.— STUART, V.-C. 
{See “Apportionment,” vol. i. col. 45). 

Plumbe v. Neild, Hollis v. Allan, Dale v. 
Hayes ; and Nicholson v. Nicholson (1861) 
30 L. J. Ch. 617 ; 9 W.R. 67(5.— KINDERS- 
LEY, v.-C., discussed. 

Bouch. In re, Sproule r. Bouch (1885) 29 Ch. D. 
635, 658 ; .54 L. J. Ch. 665 ; »2 L. 1. 366 ; 

101 
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33 W. R. *521. — C.A. ; reversed, H.L. (E.). See 
“ Company,” vol. i. col. 527. 

* 

5. Limitations and Interests Created. 

Northumberland (Earl) v. Egremont (Earl) 
(1751))*’ 1 Eden 435.— L.K., referred to. 
tiimpson r. Frew <*(1856) 5 Ir. Ch. B. 517, 522. 
— L.c. : Leader’s Estate, In re (1886) 17 L. R. Ir. 
271). — C.A. ; NAISH, L.c. dissenting ; (affirmed 
nom. Leader r. rtoffey.-^H.L. (IR.) post , col. 3180). 

Brome v. Berkley (1728) 2 P. Wins. 484 ; 
1 Eq. Cas. Abr. 340. — L.C. and M.R. ; 
affirmed. 6 Bro. P. C. 10S. — H.L. (E-), dis- 
cussed. 

King r. Withers (l 735) Cas. t. Talb. 117, 123. 
— L.c. affirmed, H.L. (e.). r 

Brome v. Berkley, commented on" 

Smyth r. Foley (1838) 7 L. J. Ex. Eq. 34 ; 3 
Y. & C. 142.— ALDERSON, B. 

Stratton v. Best (1787) 1 Ves. 285 ; 2 Bro. 
C. C. 233. — L.C followed. 

Mencer. Bagster (1850) 4 De G. & Sm. 1 62r— v.-c. 

Stratton v. Best, referred to. 

Ken worthy r. Ward (1S53) 11 Hare 196, 203 : 
1 Eq. R. 3S9 ; 17 Jur. 1047 ; 1 W. R. 493.— V.C. ; 
Carpenter, In rC, Carpenter v. Disney (1884) 
51 L. T. 773, 776. — KAY, J. 

Bustard v. Saunders (1S43) 7 Beav. 92 ; 7 
Jur. 980? — M.R., not followed . 

Newill *. He will (1871) L. R. 12 Eq. 432. 436 : 
40 L. J. Ch. 040; 25 L. T. 21 ; 19 W. R. 1001.— 
M ALINS, v.-c. ; reversed, 41 L. J. Oh. 432 ; L. R. 
7 Ch. 253 ; 20 L. T. 175 ; 20 W. R. 308.— L.C. 
Bustard v. Saunders, dixcuxxcd. 

Scyton, In re, Seyton r. Satterthwaile (1887) 
56 L. J. Oh. 775 ; 34 Ch. D. 511, 515 ; 56 L. T. 
479 ; 35 W. R. 373.— NORTH, J. 

Lysaght v. M’Grath (1882) 11 L. R. Ir. 142. 
— C.A,, referred to. 

Champ r. Champ (1892) 30 L. R. Ir. 72, 86. 
— Q.B.D. 

Lysaght v. M’G-rath, considered. 

Bennett’s Estate, In re (1898) 1 Tr. R. 185, 

194. — KENNY, J. 

Meyler v? Meyler (1883) 11 L. R. tr. 522. — 
CHATTERTON, V.-C., dixri/sxed. 

Champ r. Champ (1892) 30 L. 11. Jr. 72, 86. — 
Q.B.D. 

Meyler v. Meyler, followed. 

Whiston’s Estate, In re, Lovatt v. Williamson 
(1894)03 L. J. Ch. 273 ; [1894] 1 Ch. 061 ; 8 R. 
175 ; 70 L. T. 681 ; 42 W. It. 327.— CH1TTY, J. 
Meyler v. Meyler and Whiston’s Estate, In 
re, Lovatt v. Williamson, applied. 
Bennett’s Estate, In re [1898] 1 Ir. R. 185, 

195. — KENNY, J. 

Meyler v. Meyler, rtf erred to. m 

Fitzgerald v. Fitzgerald (1901) [1902] , 1 Ir. 
It. 477, 483.— PORTER, M.R. ; affirmed, C.A. 

Muggeridge’s Trusts, In re (1860) 29 L. J. 
Ch. 288 ; Johns. 625 ; 6 Jur. (N.S.) 192 ; 
1 L. T. 436 ; 8 W. R. 234.— WOOD, v.-c.* 
and Ereeman v. Bowen (1865) 35 Beav. 17. 
— M .n., d ixt in tj ni xli ed . 

Montetiore r. .Enthoven (1867) 37 L. J. Ch. 
43, 45 ; L. R. 5 Eq. 35, 41 ; 17 L. T. 114 ; 10 
W • R. 33 .— malins, v.-c, A nd see “ Condition,” 
vol. i. col. 637. \ 


Allen v. Jackson (1875) 45 L. J. Ch. 310 ; 1 

Ch. 1). 399 ; 33 L. T. 713 ; 21 W. R. 306. 

— C.A. ; reecrsinq 44 L. J. (ill. 336 ; L. R. 

19 Eq. 631 ; 32 L. T. 251 ; 23 W. It. 487. 

— HALL, V.C., dixeusxed. 

Hatton r. May (1876) 3 Ch. D. 118 ; 24 W. 11. 
754.— MAHNS, V.-C. 

Massy v. Hayes (1867) fr. It. I Eq. 110 ; 15 
W. R. 375.— C.A. ; affirmed nom. Massy v. Bowen 
(1869) L. R. 4 H. L.*288.— H.L. (iu.). 

Massy v. Bowen, commented on.. 

Graham's Trusts, In re (1872) 20 W. It. 289. 
— MALI NS, V.-C. 

Massy v. Bowen, referred to. 

Peacock’s Trusts, In re (1879) 48 L. J. Ch. 
265; 10 Ch. J). 490, 496 ; 39 L. T. li(il ; 27 
W. It. 500.— M ALINS, V.-C. 

Leader’s Estate, In re (1886) 17 L. R. Tr. 279. 
— C.A. ; NAISH, L.c. dissenting; affirmed nom. 
Leader v. Duffey (1888) 58 L. J. P. O. 13; 13 
App. Cas. 294 ; 59 L. T. 9— H.L. (IR.). 

Leader’s Estate, In re, referred to. 

Cobden r. Bagwell (1888) 19 L. 11. Tr. 150, 
173. — PORTER, M.R. 

Leader v. Duffey, obiter ration* applied. 

Hamlet, In re, Stephen \:. Cunningham (1888) 
58 L. J. Ch. 242 ; 39 Ch. D. 426, 435 : 59 L. T. 
745; 37 W. R. 245.— C.A. 

jtewet v. Ireland (1718) 1 P. Wins. 426; 

Orilb. Eq. R. 145. — L.C., referred to. 

Doe d. James Hallett ^1813) 1 M. & >S. 124 ; 
14 It. R. 417. — K.B. ; Barnes r. Jennings (1866) 
L. R. 2 Eq. 448, 451 ; 35 L. J. Ch. 675 ; 14 W. 11. 
831.— WOOD, v.-c. 

Hewet v. Ireland, discuxxed. 

Locke i\ Dunlop (1887) 39 Oh. 1). 387 ; 56 
L. J. Ch. 697 ; 57 L. T. 157 ; 36 W. R, 41 ; 
affirmed, (1888) 57 L. J. Ch. 1010 : 59 L. T. 683. 
—C.A. 

STIRLING, J. — Provision there was made by 
deed for securing 61J0Z. in" trust that the wife 
should have the interest during her life, and 
afterwards that it should be paid to such 
daughter or daughters as should be begotten by 
the husband or the wife, such payments to be 
made at their age of eighteen or marriage. A 
daughter had been born at the date of the execu- 
tion of the deed, and no daughter was born 
afterwards, and the question was whether that 
daughter took. There the doctrine as to proereafix 
and proereandix is cited, and although the words 
of themselves imported futurity, the Court came 
to the conclusion that another meaning was 
given to them, expressly to avoid caprice and 
unintelligible disposition. — p. 399. 

Doe d. Tanner v.Dgrvell (1794) 5 Term Rep. 

518; 2 R. 11. 662. — K.B., principle applied. 

Doe d. Foquctt v. Worsley (1801) 1 East 4X6 ; 
6 R. R. 303. — K.B. 

LE BLANC, J. — Doe v. Darrell cannot be dis- 
tinguished in principle from the words here 
u^ed ; for ^whatever the intent might have 
appeared to’ be, yet bein*? the case of a deed, 
the distinction was expressly takeji that cross- 
reinainders could not be Implied.— p. 431. 

Doe d. Eoquett v. Worsley. 

Applied , Doe d. Littledale r. Smeddle (1818) 2 
B. & Aid. 126 ; 20 R. R. 377.— K.B. ; Doe d. Clift 
v. Billhead (1849) 18 L. J. Ex. 441 ; 4 Ex. 110, 
125 .— ex. 
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Doe d. Littledale y. Smeddle, followed. 

Wall v. Wright (1887) 1 Dr.' & Wal. 1.— 
PLUNKET, L.C. 

Doe v. Smeddle and Wall v. Wright, dis- 
cussed and' followed. 

Smith's Estate, In re (1891) 27 L. R. Ir. 121. 

— MONROE, J. 

Howard’s Trusts, In re (1858) 7 Ir. Ch. R. 

844. — CUSACK SMITH, M.R. 

Xot. followed, Denis’ Trusts, In re (1875) Ir. R. 
10 Eq. 10 Eq. 81, 89. — M.R., explained and. 
distinguished, Biron’s Contract, In re (1878) 1 
L. R. Ir. 258, 2G7. — C.A. ; referred to, Havertyr. 
Curtis (1894) [1895] 1 Ir. R. 23, 88.— M.R. 

Dixon’s Trusts, In re (1869) Ir. R. 4 Eq. 1. 
4 — C.A.; reversing Ir. R. 3 Eq. 22. — V.-C. 
Applied, Donohue r. Brooks (1875) Ir. R. 
9 Eq. 489, 496. — SULLIVAN. M.R. ; Denis’ Trusts, 
III re (1875) Ir. R. 10 Eq. 81, 86.— M.R. ; referred 
to, Foster v. Wybrants (1876) Ir. R. 11 Eq. 40, 45. 
— M.R. ; explained, Biron’s Contract, In re (1878) 

1 L. R. Ir. 258, 269. — C.A. ; applied, Harrison’s 
Estate, Tn re (1879) 8 L. R. Ir. 114, 12G.— C.A. ; 
referred, to, Handcock’s Trusts, Tn re (1888) 23 

L. R. Ir. 34, 41. — V.-C. (varied (1889). — C.A.) ; 
Champ v. Champ (1892) 80 L. R. Ir. 72, S3. — 
q.r.d. ; observations dissented from., Hobbs v. 
Tuth ill (1894) [1895] 1 Ir. R. 115, 121.— PORTER, 

M. R. ; followed, Harris r. Loftus [1899] 1 Ir. R. 
-191, 499.— CTIATTERTON, V.-C. 

Denis’ Trusts, In re (1875) Ir. R. 10 Eq. 81. 
— SULLIVAN, M.R., referred to '. 

Foster ■/?. Wybrants (1876) Ir. R. 11 Eq. 40, 
45. — M.R. 

Denis’ Trusts, In re, not applied. 

Haverty r. Curtis (1894) [1895] 2 Ir. R. 23, 
38. — M.R. 

Denis’ Trusts, In re, commented on. 

Biron’s Contract, In re (1878) 1 L. R. Ir. 258, 
269.— c.A. See judgment of deasy, l.j. 

Denis* Trusts, In 2 «e, not followed. 

Donohue v. Brooks (1875) Ir. R. 9 Eq. 489. 
—SULLIVAN, M.li. preferred to. 

Hobbs r. Tut li ill (1894) [1895] Ir. R. 115, 121. 
— PORTER, Mr-R. 

Denis’ Trusts, In re, followed. 

Harris r. Lofidis [1899] 1 Ir. R. 491, 499.— 
CM ATT E ETON, V.-C. 

Williams v. Jekyl ; Elliot v. Jekyl (1755) 
2 Ves. sen. 081. — L.C., discussed and 
applied. 

Campbell v. Samlys (1803) 1 Sell. & Lef. 281. 
— REDES DA LE, L.C. 

Campbell v. Sandys, discussed. 

Dixon’s Trusts, In re (1809) Ir. R. 4 Eq. 1. — 
c.A. o’ hagan, l.c. and Christian, j.a. 

Campbell v. Sandys, discussed and. applied. 
Harrison’s Estate, In re (1879) 3 L. R. Ir. 114, 
120.— C.A. 

Biron’s Contract, In re (1878) 1 L. R. Ir. 
258. — c.A., explained and distinguished. • 
Harrison’s Estate, In (1879) 3 L. R. Ir. 114, 
127.— C.A. • % • 

Swift y. Swift (1830) 5 L. J. Ch. 370 ; 8 
Sim. K4S. — V.C., distinguished. 

Harrison r. Syrpons (1860) 14 W. R. 959. 
wood, v.-c. said that the only ease . for 
restricting the word “ issue ” to children in a 
deed was that of Swift v. Swift. There it was 


almost impossible to construe it otherwise ; and 
the name articles were executory, which brought 
the case nearly to that of a will. This being a 
deed, he did not feel justified in cutting down 
the word “ issue.” — p. 959. * 

Swift y. Swift, followed. • 

Biron’s Contract, In re (187*8) 1 L. R. Ir. 258. 
—C.A. BALL, L.C., CHRISTIAN and DEASY, L.J J. 
Harrison v. Symons (supra), referred to. 
Warren’s Trusts, In r<? (18S.4) 53 L. J. Ch. 
787 ; 26 Ch. D. 20S, 218 ; op/ L. T. 454 ; 32 
W. R. 641. — PEARSON, J. 

Hodsell v. Bussell (1739) 9 Mod. 236 ; S. C. 
nom. Hodgeson v. JBussey, 2 Atk. 89; 
Barnardiston 195 ; cited as Hodsel v. 

• Bussy, 2 Yes. sen. 652. — L.C., discussed. 
Theebridge v. Kilburne (1750-1) 2 Yes. sen. 

233. — L.C. ; Garth v. Baldwin (1755) 2 Yes. sen. 
646, 661.— L.C. 

Hodgeson v. Bussey, distinguished. 

Kinch v. Ward (1825) 2 Sim. & 8. 409, 417. 
—v.-c. • 

Hodgeson v. Bussey, distinguished. 

Williams v. Lewis (1S59) 28 L. J. Ch. 505 ; 

6 H. L. Cas. 1013. 1022 ; 5 Jur. (N.S.) 323 ; 7 
W. R. 349 .— h.l. (E.). • 

CHELMSFORD, L.C .— Hodgeson v Busseg was 
the case of a settlement, which, although it was 
executed, yet being evidently a provision for the 
children, showed a plain intention that it should 
not vest in the wife absolutely ; and the super- 
added words, such as u executors, administrators, 
and assigns,” showed clearly that “ heirs of 
the body,” which were those used, were not 
meant as words of limitation. — p. 506. 

Hodsel v. Bussy, referred, to. 

JeafOrcson’s Trusts. In re (1866) 35 L. J. Ch. 
622 ; L. R. 2 Eq. 276', 281 ; 12 Jur. (N.S.) 660 ; 
14 W. R. 759.— wood, v.-c. 

Peacock v. Spooner (1688) 2 Vera. 43, 
195. — L.c.c. ; reversing Jefferies, l.c., 
applied. 

: Dafforne v. Goodman (or Bolt) (1699) 2 Vern. 
302; Pre. Ch. 90 ; 2 Free. C. C. 228, 231.— L.C. 
Peacock v. Spooner, distinguished. 

Webb r. Webb (1710) 1 P. Wms. 132 ; 2 Vern. 
068. — HAIICOURT, L.K. 

Peacock v. Spooner, commented on. 

Theebridgc v. Kilburne (1750 — 1) 2 Yes. sen. 
233.— L.c. 

Peacock v. Spooner, distinguished. 

Webb v. Webb (supra), approved. 

Garth r. Baldwin (1755) 2 Yes. sen. 646, 6G0. 

— L.c. 

Peacock v. Spooner and Dafforne v. Goodman 
(or Bolt) (supra), held overruled. 

Webb v. Webb, followed. 

Bartlett v. Green (1842) 12 L. J. Ch. 148;' 
13 Sim. 218 ; 6 Jur. 1099.— v.-C. And see Tot hill 
■v. Pitt (1766) 1 Madd. 488, 510.— M.R. ; affirmed 
nom. Chatham (Earl) v. Tothill (1771) 7 Bro. 
P. C. 453.— H.L. (E.). 

* Locke v. Southwood (1831) 1 Myl. & Cr. 

411, — L.C. : a /firmed nom. Bush v. Locke 
(1835) 3 Cl. & F, 721 ; 9 Bligh (N.S.) 1 ; 
39 R. R. 115.— H.L. (E.), considered. 
Mathew’s Estate, In re, Neary, Ex parte (1S56) 
2 Ir. Jur, (Uf.s.) 47.- -INCUMBERED ESTATES, 
COURT, r 


101 — 2 . 
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Hawes v. Hawes (1880) 14 Ch. D. 614 ; 43 
L. T. 280. — jessel, M.R., applied. 
Fe^therstone’s Trusts, In rc (1882), 52 L. J. Cli. 
75 ; 22 Ch. D. Ill, 115 ; 47 L. T. 588 ; 31 W. 11. 
89. — KAY^J. 

Hames w. Hames (1838) 7 L. J. Ch. 123; 
2 Keen 646.*— M. r. ; and Collier v. Squire 
(1827) 3 Russ. 4C7 ; 5 L. J. (o.s.) Ch. 
186 ; 27 R. R. 112.— M.R.. referred to. 
Mackenzie v. Mackenzie (1851) 21 L. J. Ch. 
465 ; 3 Mac.Nc G. 559 ; 15 Jur. 1091.— 
TRURO, L.C. *> 

Hames y. Hames, applied . 

Johnson v. Routh (1857) 27 L. J. Ch. 305 ; 3 
Jur. (n.s.) 1048 ; 6 Vf. R. 6.— kindersley, y.-c. 

Johnson y. Routh, approved , but distiji- 
gui .died . 

Harrington (Countess) v. Atherton (1864) 4 
N. R. 206; 10 Jur. (N. S.) 760; 10 L. T. 555; 
12 W. R. 847.— ROMILLY, M.R. 

Harrington (Countess) v. Atherton ; reversed, 
(1864) 2 He G. J. & S. 352 ; 10 .Jur. (n.SL) 10S8 ; 
11 L. T. 291 ; 13 W. R. 62.— L.JJ. 

Wellman v. Bowring (1822) 1 Sim. & S. 24. 
— V.-C. ; affirmed, (1826) 2 Russ. 374; 1 
L. J. (0.$*) Ch. 27. — L.C., discussed. 
Wellman i\ Bowring (1830) 3 Sim. 328. — 
SHADWELL, V.-C. 

Bulmer y Jay (1834) 3 Myl. & K. 197.— L.C. ; 
affirming with a ■ variation (1832) 4 Sim. 
48. — v. -C. , disapproved. 

Daniel v. Dudley (1841) 1 Pli. 1, 7. — L.C. 

Bulmer v. Jay, eoyisidered. 

Allen v. Thorpe (1843) 13 L. J. Ch. 5 ; 7 Beav. 
72. — M.R. ; Att.-Gen. r. Malkin (1846) 2 Ph. 64 ; 
10 Jur. 955. — L.C. 

Bulmer v. Jay, disapproved. 

Page v. Soper (1853) 11 Hare 321 ; 22 L. J. Ch. 
1044 ; 1 Eq. R. 540 ; 1 W. R. 518. 

WOOD, v.-C. — Bulmer v. Jay has, to say the 
least, Ween disapproved of by Lord Cottenham, 
who, in Daniel v. Dudley {postf, says that 
Bulmer v. Jay “ stands alone.” — p. 323. 

Daniel v. Dudley (1840) 11 Sim. 363. — v.-c. ; 
eompinmiised on appeal, (1841) 1 Ph. 1. — 
L.C., applied . 

Allen r. Thorp (1843) 13 L. J. Ch. 5; 7 
Beav. 72.— LANG DALE, M.R. 

Daniel v. Dudley, not applied. 

Johnson r. Johnson (1843) 13 L. J. Ch. 79 ; 3 
Hare 157, 164 ; 8 Jur. 77.— v.-c. 

Daniel v, Dudley, discussed. 

Att.-Gen v. Malkin (1846) 2 Ph. 64 ; 10 Jur. 
955. — L.C. 

Daniel v. Dudley, applied. 

Long 'iK Watkinson (1852) 21 L. J. Ch. 844; 
17 Beav. 471 ; 16 Jur. 235.— M.R. 

Daniel v. Dudley, referred to. 

Page v. Soper {post ) ; Clay, In re {post). 

Allen v. Thorp, (supra). 

Applied, Long v. Watkinson {supra) ; referred 
to, Clay, in re, Clay v. Clay (1885) 54 L. J. Ch. 
648 ; 62 L. T. 641.— C.A. 

Page y. Soper (1853) 22 L. J. Ch. 1044 ; 11 
Hare 321 ; 1 Eq. R. 540 ; 1 W. R. 518.— 
WOOD, v.-c., referred to. 

Onslow, In re, Plowden r. (Jay fil'd (1888) 57 


L. J. Ch. 940 ; 39 Ch. D. 622, 625 ; 59 L. T. 
308 ; 36 W. R. 883 .— Stirling, j. 

Briggs v. Upton (1S72) 41 L. J. Oh. 519; 

L. R. 7 Ch. 376 ; 27 h. T. (52; 21 \\\ II. 
20.— HAT H ER LEY, L.C. 

Deferred to, Best’s Settlement Trusts, In re 
(pm si); distinguished, Wing r. Wing (1876) 34 
L. X. 941 ; 24 W. R. 878 .— jhsskl, m.r. 

Robinson v. Evans (1873) 43 L. J. Oil. 82; 
29 L. T. 715; 22 W.R. 199 .— jhsskL, M.Ti. ; 
and Bailey v. Wright (IS 1 1) J 8 Ves. 49.— 

M. R. ; affirmed (1818) Svvanst. 39, — L.c., 
discussed. 

Best’s Settlement Trusts, In re (1874) 43 
L. J. Ch. 545, 550 : L. R. 18 Eq. 6S6, 691 ; 22 
W. R. 599.— HALL, V.-C. 

Robinson v. Evans, referred to. 

Wing r. Wing (supra.). 

Best’s Settlement Trusts, In re, applied. 

Smith r. Ili tie (1875) L. R. 20 Eq. (566, 668 ; 
44 L. J. Ch. 755 ; 33 L. T. 200 ; 23 W. R. 851. 
— BACON, V.-C. 

Topping v. Howard (1851) ■! De G. & Sra. 
268; S. C. nom. Tipping v. Howard, 
15 Jur. 911. — v.-C., commented \ on. 

Stoekdale v. Nicholson (1867) 36 L. J. Ch. 
793; L. R. 4 Eq. 359, 368; IG L. T. 767; 15 
W. R. 986. 

m ALINS, v.-c. — In Topping v. Howard there 
werfi three constructions, every one of which led 
to the same conclusion. Jt became, therefore, 
unnecessary or unimportant lo decide any of 
'them, and nothing was decided at all. That 
case, therefore, is no authority for anything 
whatever, and 1 cannot understand why it was 
ever reported. — p. 797. 

Cotton y. Scarancke (1815) 1 Math l . 45 ; 15 
R. It. 208. — v.-C., applied. 

Grieves v. Rawley (1852) 22 L. J. Oh. 625 ; 10 
Hare 63 — turner, v.-c. 

Cotton y. Scarancke, vw/ applied. 

Halton •/.*. Foster (1878) L. it. 3 Ch. 505 ; 37 
L. J. Ch. 547; 18 L."T.’ 623 ; 16 W. R. 683. 
—L.JJ. 

SELWYN, L.J.— Cotton Bear twite decided 
nothing more than the question whether the 
lialf-blood were excluded. It was recognised as 
an authority on that question in (Meres y. 
Hawley {supra), but I don’t think that, it has 
any application to the present case. — p. 507. 

Watt v. Watt (1796) 3 Ves. 244.— L.C., 
referred to. 

Anderson r. Dawson (1808-9) 15 Ves. 532. 
— M.R. ; Bailey r. Wright (1811) 18 Vos. 49, 55. 
— M.R. {supra) ; Ooogan r. Hayden (1879) 4 
L. R. Ir. 585, 593. — E^. D. 

Smith v. Smith (1841) 12 Sim. 317, 320.— 
SHADWELL, V.-C., dictum dissented from. 

Saunders’ Trust, In re (1857) 3 K. & J. 152. 

wood, v.-o. — [The dictum, was that “ un- 
married” would mean “without ever having 
Seen married.”] It appears to have been a 
dictum, of the mom on c, not material to the 
question under consideration, and 1 cannot but 
think that had the ease been argued so as to 
raise the question, the judgment! of the V.-C. 
would have been in accordance with the view 
taken by the L.JJ. in JYorman : s Trust, In re [22 
L. J. Ch. 720 ; 3 De G. M. & G. 965. See post , 
col. 3193.]— p. 157. 
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Wheeler v. Addams (1853) 17 Beav. 117- 1 
W. E. 473 . — m.r. 

Followed , Downes u. Bullock (1858) 25 Beav. 
54, 53. — m.r. (affirmed nom. Bullock r. Downes, 
0 H. L. Cas. 1. — H.L. (e.)) ; disarmed, Wharton i\ 
Barker (1858) 4 K. J. 483, 497; 4 Jur. (n.s.) 
553 ; 6 W. U. 534.-— WOOD, V.-C. ; dhthuniished, 
Travis r. Taylor (1866) 12 Jur. (x.s.) 791 ; 14 
W. E. 009. kinders ley, v.-C. ; applied, Dav r. 
Day (1870) Ir. E. 4 Eq. 385; 18 \V. E. 417.— 
M.R. ; considered, Mortimer v. Slater Qjotf)- 

Day v. Day, applied. 

Mortimer r. Slater (or Mortimore) (1877) 7 
Ch. D. 322 ; 47 L. J. Ch. 134 ; 37 L. T. 520 ; 26 
W. E. 134. — c.A. ; affirmed nom.. Mortimore r. 
Mortimore (1878) 48 L. J. Ch. 470; 4 App. Cas. 
448 ; 3(5 W. E. 575 .— h.l. (e.). 

thesiger, L.j. — The first of these classes is 
the one where the word ‘‘then,” the adverb of 
time, is attached to the description of the class, 
and in that, case, as in Wharton v. Barker (supra) 
and Long v. Blackall (3 Ves. 486), it was de- 
cided that the word 44 then ” imported that the 
class was to be ascertained at the time so pointed 
out, i.e., at the period of distribution. Wheeler 
v. Addams (supra) is to a certain extent an 
exception from that rule, but I think that may 
be explained, because we find in that case there 
is in the limitation an exception of the tenant 
for life, on whose death the limitation was to 
come into force. This showed that the ^lass 
must be ascertained at an earlier period than his 
death. . . . The third class of cases is where the 
word “then,” the adverb of time, is used, but 
where we find it used, not in connection with the 
description of the class, but in connection with 
the time at which the estate is to come into 
being. . In that class of cases, also, without any 
exception, we find that it has been decided that 
the class is to be ascertained at the time of the 
testator’s death. That is to be found in Cable 
v. Cable (16 Beav. 507), Bullock v. JDoumes (9 
H. L. Cas. 1), and in % Bay v. Bay ; and it is to 
be observed that in all t^esc cases we do not find 
that any distinction is drawn from the fact of 
the use of the words “as if he had died intestate.” 

— i>i>. 329, :m 

Day v. Day, discussed , 

Valentine v. Fitzsimons (1893) [1894] 1 Ir. E. 
93, — PORTER, M.R. 

Binder v. Pinder (1860) 29 L. J. Ch. 527 ; 2S 
IJcav. 4 4 ; 6 J ur. (n.s.)489. — m.r., referred to. 

Chalmers r. North (1S00) 28 Beav. 175; 6 Jur. 
(N.S.) 490 ; 8 W. E. 426.— M.R. 


Pinder v. Pinder, distinguished. 

Travis r. Taylor (1866) 12 Jur. (N.s.) 791 ; 14 
\y. U. 909 . — kindeusle^ v.-c. ; Bradley, In re, 
Brown r. Cottrell (post, col. 3192). 

Pinder v. Pinder, followed. 

King’s Settlement, In re, Gibson v. Wright 
(post, col. 3192); Clarke r. Hayne (1889) 42 
Oh. D. 529, 533 (see post , col. 3192) ; BeirsoWs 
Settlement, In re, Oa>te3 r t\ Do Went l (1903) 88 
L. T. 794 ; 51 „W. E. 5*1 9* — BYRNE, J. , 

Chalmers v. North (1860) 28 Beav. 175 ; 3 
L. T. M0 ; 8 W. E. 426.— M.R., disapproved. 
Druitt v. Seaward, Ainsworth, In re, Ainsworth 
r. Seaward (.1885) 31 Ch. D. 234; 55 L. J. Ch. 
239 ; 53 L. T. 954 ; 34 W. It. 180. 

pea j tsox, J. — I do not mean to say that 


Chalmers v. North was not rightly decided ; the 
words of the will there were different from those 
of the present will. But 1 cannot agree? with 
the reasoning of Eomilly, M.E. — p. 236. 

Chalmers v. North, commented on? 

Druitt v. Seaward, Ainsworth, ?Cn re, Ains- 
worth v. Seaward, followed. 

Bradley, In re, Brown v. Cottrell (1888) 58 
L. T. 631. — STIRLING, J, 

% 

Chalmers v. North and Druitt v. Seaward, 

referred to. $ 

King’s Settlement, In re, Gibson r. Wright 
(1889) 60 L. T. 745.— CHITTY, J. 

Druitt v. Seaward and Bradley, In re, Brown 
v. Cottrell (supra), not followed. 

"Clarke v. Hayne (or Beach, In re, Clarke v. 
Hayne) (1889) 42 Ch. D. 529 ; 59 L. J. Ch. 195 ; 
61 L. T. 161 ; 37 W. E. 667. 

KAY, J. — In Pi/uler v. Pinder (supra, col. 3191) 
the trusts of a settlement were, for the husband 
for life, wife for life, children of the marriage, 
and if stone, for the wife, if she survived, but if 
the husband survived, then, after his death, for 
the appointees of the wife, and in default, for 
the person or persons who, under the statutes 
made for the distribution of # the estates of 
io testates, would then be entitled to the 
personal estate of the wife in case she had sur- 
vived her husband and had died possessed of the 
same intestate, and to be divided among them 
according to the statute. Lord Eomilly held 
that the word 44 then,” if it stood alone, might 
be read 44 thereupon,” or 44 oil that occasion,” 
but that the additional words, “ in case she had 
survived her husband and had died possessed of 
the same intestate,” showed that the class 
intended to take were the persons who would 
have been her next of kin if she had died imme- 
diately after her husband. In . . . Chalmers 
v. North , where the words were the same, his 
lordship came to the same conclusion. On the 
other hand, in Druitt v. Sea-ward , wire re the 
words were, 44 In trust for such person or persons 
who, under or by virtue of the statutes made for 
the distribution of estates of intestates, would, 
on her decease, have been entitled thereto in case 
I she having survived her husband and had then 
| died possessed thereof and intestate,” the next of 
kin of the wife at her own death were held 
entitled, although she had died in the lifetime 
of her husband. This was followed in Bradley , 

| In re, where the limitation in a settlement, after 
j trusts for the wife during joint lives, then for 
the husband for life, were for the wife absolutely 
| if she survived, but if she died in the husband’s 
lifetime, in trust for her appointees, and in 
default “ for the person or persons who, under 
or by virtue of the statutes,” &c., 44 would, on the 
decease of the” wife, “have been entitled thereto 
in case*>heliad survived the” husband, “and had 
then died possessed thereof intestate,” &c. In 
the two last-mentioned cases the learned judges 
who decided them did not profess to adopt the 
grammatical construction of the words, but held 
that the object was simply to exclude the hus- 
band ; and for this reason they considered the 
wife’s next of kin at the actual time of her death 
were intended. With great respect, adopting 
that theory, I sec no reason for arriving at such 
a conclusion. — p. 533. 

Dr oriLtt Seaward ; Bradley, lure; King’s 

Settlement, In re, Gibson v. Wright 
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and Beach, In re. Clarke v. Hayne (supra'), 
referred to. 

Person’s Settlement, Cayley e. DeWend (1003) 
88 L. T. 704 ; 51 W. E. 5 1 0 . — BYRNE, J. 

Woman’s Trust, In re, 22 L. J. Oh. 582; 
1 Eq. E. 53"; 1 W. K. 220.— KINDERSLEY. V.-C. : 
reverted, (1853) 22T L. J. Ch. 720 ; 3 De G. M. fc 
0. 965 i 17 Jur. 444 . — • -Ij.JJ. 

Noman’s Trust, la re, applied. 

Pratt r. Matlihw (1856) 25 L. J. Ch. 400; 22 
Beav. 328 . — m.r. ; affirmed, 25 L. J. Ch. 6S6 ; 8 
De a. M. & Gr. 522 ; 2 Jur. (n.b.) 1058 ; 4 \V. 11. 
772.— L.JJ. 

BOMILLY, m.r. — T he meaning to be attached 
to the word “ unmarried '* is controlled by the 
authorities, and, particularly by Afor man's Tract, 
In re, which lays down a distinct and definite 
rule. The term “ unmarried ” bears a different 
meaning, according as it is applied to a 
person who is married or unmarried at the 
time. ... No fixed meaning, therefore, can be 
assigned to the word ; it must be determined 
according to circumstances, — p. 411. 

Norman’s Trust, In re, referred to. 

Saunders’ Trust, In re (1857) 3 Iv. &; J. 152, 
157. — wood, V.-Q-. ’ See supra, col. 3100. 

Norman’s Trust, In re, and Sannders’ Trust, 
In re, applied. 

Mitchell <•. Colls (1860) Johns. 674 ; 20 L. J. Ch. 
403 ; 6 Jur. (N.S.) 292 ; S YV. E. 208.— WOOD, V.-C. ; 
affirmed (posf). 

Norman’s Trust, In re, and Saunders’ Trust 

In re. referred to. 

Clarke r. Colls (1861) 9 IT. L. Otis. 601, 614.— 
H.L. (B.) ; LORD WENsSLEYDALE diSSCUtillg. 

Norman’s Trust, In re, referred to. 

Blake’s Estate, In re (1871) 19 W. E. 765. — 
c.a. (ir.). o’HACrAN, l.c. and Christian, l. j. 

Norman's Trust, In re, discussed. 

Hardman /*. Mafliett (1884) 13 L. E. lr. 409. — 

PORTER, M.R. 

Maugham v. Vincent (1810) 0 L. J. Oh. 320 ; 
4 .Jur, 452. — L.C., applied. 

Pratt r. Mathew (1856) 25 L. J. Ch. 400 ; 22 
Beav. 328; 4 W. E. 18 . — m.r. ; affirmed, L.JJ. 
(supra). 

Maugham v. Vincent, referred, to. 

Mitchell r. Golls(1859) Johns. 674 ; 20 L. J. Ch. 
403 ; 6 Jur. (N.S.) 292 ; 8 W. E. 208.— WOOD, 
v.-c. ; Clarke v. Colls (1861) 9 It. L. Oas. 601, 
613. — H.L. (E.) ; LORD WENSLEYDALE dissenting. , 

Hardman v. Maflfett (1884) 13 L. E. Tr. 499. 
— porter, M.n.,;jud//ment confirmed. 
Deane’s Trusts, In re, Dudley v. Deane (1899) 
[1900] 1 Ir. E. 332.— PORTER, M.R. 

Hardman v. Maffett, referred to, r 
Woodhouse’s Trusts, Tn re (1902) [1903] 1 Ir. 
E. 126, 134. — PORTER, M.R. ; Brydone’s Settle- 
ment, hi re, Cobb r. Blackburne (1903) 72 L. J. 
Ch. 528 : [1903] 2 Ch. 84, 03 ; 88 L. T. 614 ; 51 
W. H. 407.— C.A. 

Mitchell v. Colls (1859) 20 L. J. Ch. 403'; 
Johns. 674 ; 6 Jur. (N.S.) 202 : 8 W. E. 208.— 
wood, v.-c. ; affirmed nom. Clarke v. Colls (1861) 

0 II. L. Cas. 601.— H.L. (E.). 

Clarke v. Colls. 

Discussed, Sanders' Trusts, In re*(l 866) L. E. 

1 Eq. 675, 680 ; 12 Jur. (N.S.) 351*; 14 W. E. 


576. — WOOD, V.-c. ; applied, Emm ins r. Bradford. 
Johnson v. Emmins (1880) 40 L. J. Ch. 222 ; 18 
Ch. D. 403, 496 ; 42 L. T. 45 ; 28 W. E. 531.— 
JESSEL, M.R. ; referred to, Hardman r. Mafliett. 
(1884) 13 L. E. Tr. 409.— PORTER, M. R-. ; disevssrd, 
Blundell v. De Fal))e (1888) 57 L. J. Ch. 576 ; 
58 L. T. 621. — NORTH, J. ; referred to, Chant, hi 
re, Chant r: Lemon (1900) 60 L. J. Oil. 601, 603 ; 
[1900] 2 Ch. 345, 317 ; 88 L. T. 341 ; 48 YV. E. 
646.— COZENS- HARDY, J. ; Wuodhouse's Trusts, 
hi re (1902) [1903] I Ir. E. 126, 134 .— porter; 
m.r. ; applied, Smith’s Settlement, In re, Wil- 
kins r. Smith (1002) 72 L. J. Ch. 184, 188 ; 
[1903] 1 Ch. 373, 380; 87 L. T. 740 ; 51 W. E. 
217.— SWINE EN EADY, J. 

Clarke v. Colls, discussed and applied i 

Brydone’s Settlement, In re. Cobb r. Black- 
burne [1903] 2 Ch. 84, 90 ; 72 L. J. Ch 528,530 : 
88 L. T. 614 ; 51 W. E. 497 —C.A. ; reversing 
fCEKEWICH. J. 

v. williams, L.J. — In my judgment, we must 
in this case give to the words “without having 
been married'’ their natural meaning. It has 
been argued that wc ought not to do su. because 
when 3 r ou are dealing with such an instrument 
as a marriage settlement there is a p resumption 
that the parties intend to benefit, the issue of the 
marriage, and that that presumption is so strong 
that it compels us to construe these words differ- 
ently from their natural meaning — apresumption 
so srrong that it binds us to construe “ nunquam 
nupta ■ '’ as if it were simply “ In nupta." I cannot 
agree to that. It seems to me obvious that Lord 
([trail worth did not in Clarke v. Colts recognise 
the existence of any such powerful presumption. 
. . . But it is said that the presumption was 
recognised in Wilson v. Atkinson (see post, 
col. 3105). As a matter of fact there were in 
that case special circumstances which clearly 
justified the conclusion at which the Court 
arrived, without having recourse to any such 
presumption. But it is said that Knight Bruce 
and Turner, L.JJ., in tlieiF judgments recognised 
the existence of the presumption, because Tur- 
ner, L.J. said that “even if it be necessary to 
construe the terms of the trust for the next-of- 
kin independently, aud without qualifying them 
by the subsequent declaration, still in my judg- 
ment the trust for the next-of-kin ought, not. to 
be so construed as to exclude children, " and that 
in either view the illegitimate child was entitled 
to the fund. Of course, if it could be shown 
that the C, A. did in Wilson v. Atkinson recognise 
that presumption, and did say that, in all cases 
of construction of a marriage settlement, and 
especially in the construction of a clause for the 
ultimate distribution of the wife's property in 
favour of her next-of-Jtin as against her issue, 
whatever the words used might, be, they ought 
not to be construed so as to exclude the issue of 
the marriage, we should be bound by that; 
decision and must follow it. I do not forget 
that Cliitt.y, J., in St id dart v. Sadie (post, 
egb 3196) considered that Wilson v. Atkinson 
had laid down such a geMoral rule, aud that it 
was decided by both the L.JJ. upon the basis of 
tile supposed presumption. Nrft withstanding 
that view of Ghitty. J., which was certainly 
more or less shared by Fry, J., I t*) not think 
that we ought to regard Witxon v. Atkinson, as 
having recognised that presumption. — pp. 90, 91. 

romer, L.J. — Under the circumstances, I need 
not go through the authorities. They have been 
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dealt with, and, if I may say so, very well dealt 
with, by Swinfen Eady, J., in Smith'* Settle- 
ment \ In re (supra, col. 311)4). 1 agree that it is 
not easy to say exactly what Wilson v. Atkinson 
must be taken as having decided, except that, 
the settlement was of a peculiar character, and 
that undoubtedly one of the grounds of the 
decision was the very peculiar circumstances of 
the case. — p. 95. 

cozens-hardy, l.j .—Clarke. v. Colls turned 
upon the construction of a clause similar to the 
present clause, except that the word used was 
“ unmarried, '* and it was pointed out that the 
word “ unmarried ” was a word of dubious im- 
port, that it might mean either “spinster” or 
“ widow,” and that, taking it to include the 
latter there was no reason why children who 
had not attained a vested interest should not 
take under the limitation to next-of-kin of the 
wife as if she had died unmarried. But Lord 
Cranwortli, who with Lord Campbell formed the 
majority of the lords, expressly said that the 
result would have been different if the words had 
been those which are found in the present settle- 
ment. As to Wilson v. Atkinson ... I need 
not say more than this, that the decision itself 
was plainly correct — indeed, I should have 
thought that the case was barely arguable. I 
agree with the view taken by Jessel, M.R., in 
Emmins v. Bradford (post, col. 3190), that 
Wilson v. Atkinson did not lay down any general 
principle by which the Court would be "Sound 
in construing any other document. I adopt the 
judgment of Jessel, M.R., in Emm ins v. Brad- 
ford , and the judgments of the Irish M.R. in 
the two cases which have been cited [Ilarcltnan 
v. Ufa (left and Beane's Trusts, In re (supra, 
col. 3193)], and also the very recent judgment of 
Swinfen Eady, J., in Smith's Settlement, In re. 
No doubt there might be a context which would 
force the Court to give a different meaning to 
these words, and such a context was found in 
Wilson v. Atkinson.— p. 90. 

Wilson v. Atkinson. 33 Beav. 530. — M.R. ; 
reversed, , (1804) 33 L. J? Ch. 570 ; 4 De Gh J. & S. 
455 ; 4 N. R. 451 , 11 L. T. 220.— L. JJ. 

• ^ % 

Wilson v." Atkinson. 

Applied . Ball’s Trust, In re (1879) 48 L. J. 
Ch. 279; 'll Ch. 1). 270, 271.— PRY, J. (post, 
col. 3190) ; Upton r. Brown (1879) 48 L. J. 
Ch. 750 ; 12 Ch. I). 872, 873.— FRY, J. (post, 
col. 3190) ; explained , Emmins r. Bradford, 
Johnson e. Emmins (1880) 49 L. J. Ch. 222 ; 13 
till. D. 493. — JESSEL, Ai.it. (post, col. 3190) ; not 
applied and reports commented on, Hardman t*. 
Maffeft (1884) 13 L. II. ir. 499.— PORTER, M.R.; 
distinguished, Watson's Trusts, In re (1880) 55 
L. T. 310.— C HITT Y, J. applied, Arden’s Settle- 
ment, hi re. W. N. (1890) 204.— -8TIRLTNG, J. : 
Stoddart r. Savile (1893) 03 L. J. Ch. 407 ; 
[1894] 1 Ch. 480.— CHITTY, J. (post, col. 3190) ; 
distinguished, Deane’s Trusts, In re, Dudley r. 
Deane (1899) [1900] 1 Ir. 332.— PORTER, M.R. : 
applied , Mare, In re v Mare r. Howey (1902>71 
L. J. Ch. 049 ; [190272 Ch. 112 : 87 L. T. 41.— 
KEKEWICH, 4 . . 

Wilson v. Atkinson, discussed. 

Wood house’s Trusts. In re (1902) [1903] 1 Ir. 
It. 120. — PORTVR, M.R, ; Smith’s Settlement, In 
re, Wilkins r. Smith (1902) 72 L. J. Ch. 184, 
180 : [1903] 1 Ch. 373, 370 : 87 L. T. 740 : 51 
W. II.’ 217.— SWINFEN EADY, J. ; Brydoiie’s 


Settlement, In re. Cobb v. Blackburne (1903) 
72 L. J. Ch. 528, 530 ; [1903] 2 Ch. 84.— C.A. See 
supra , col. 3194. ♦ 

Ball’s Trust, In re (1879) 48 L. .J, Ch. 279 ; 

11 Ch. D. 270 ; 40 L. T. 880 27 W. R. 

409. — fry, J., and Upton v. llrown (1879) 

4S L. J. Ch. 750 ; 12 Ch. D. S72 ; 41 L. T. 

340 ; 28 W. R. 38.— fry, j. 

Disapproved, Emmins v. Bradford. Johnson v. 
Emmins (1880) 49 L. J. t)h. 22?;.: 13 Ch. D. 493. 
— JESSEL, M.R. (post) : discussed, Hardman 
v. Maffett (1884) 13 L. R.*Ir. 409.— PORTER, 
M.R. ; distinguished, Watson’s Trusts, ’ In re 
(1880) 55 L. T. 316.— CHITTY, J. : followed, 
Arden’s Settlement, In re? W. N. (1S90) 204.— 
STIRLING, J. ; Stoddart v. Savile (1893) 03 L. J. 
Oh. 407 ; 11894] 1 Ch. 480.— CHITTY, J. (post) ; 
Forbes, In re, Errington v. Sempell, W. N. 
(1899) 6. — romer, j. ; distinguished. Deane’s 
Trusts, In re, Dudley v. Deane (1899) [1900] 1 
Lr. R. 332.— PORTER, M.R. 

B^l’s Trust, In re, and Upton v. Brown, 

not followed. 

Smith’s Settlement, In re, Wilkins v. Smith 
(1902) [1903] 1 Ch. 373 ; 72L. J. Ch. 184, 187; 
87 L. T. 740; 51 W. R. 217. 

SWINFEN EADY, J. — In Bulfs Trust, In re, the 
settlement contained no provision for the issue 
of the marriage. It was not, as in the present 
case, a gift in default of children-taking a vested 
interest. Again, in Upton v. Brown , where the 
claimant was the son of the former marriage, 
Fry, J. gave (inter alia) the following reasons for 
his judgment : “ Moreover, if I were to hold that 
this child is excluded, I must equally have held that 
his children were excluded if he had married and 
had died under twenty-one leaving children, and 
1 must equally have excluded children of a third 
marriage of the mother, for whom the settlement 
makes no express provision.” This latter reason 
which seems to have influenced the learned Judge 
I am unable to appreciate, because there could 
have been no third marriage unless the mother 
survived her husband, in which case the fund 
became hers absolutely. Of course the second 
marriage might have been dissolved, leaving the 
wife at liberty to contract a third* marriage, but 
the learned Judge was not, as I think, referring 
to this contingency.— p. 378. 

Ball’s Trust, In re, and Upton v. Brown, 

not followed. 

Brydone’s Settlement, In re, Cobb v. BlacV 
buruc (1903) 72 L. J. Ch. 528 ; [1903] 2 Ch. 84. 
— C.A. See supra, col. 3194. 

Emmins v. Bradford, Johnson v. Emmins 

(188U) 49 L. J. Ch 222 ; 13 Ch. D. 493 ; 

42 L. T. 45 ; 28 W. R. 531. — JESSEL, M.R., 

discussed. 

Hallman r. Maffett (1884) 13 L. R. Ir. 499.— 
porter, M.R. ; Watson’s Trusts, In re (1886) 
55 L. T. 316.— CHITTY, J. 

Emmins v. Bradford, not followed . 

Arden’s Settlement, In re, W. N. (1890) 204. 
« — STIRLING, J. 

Emmins v. Bradford, disapproved. 

Arden’s Settlement, In re, followed. 

Stoddart r. Savile (or Saville) (1893) 63 L. J. 
Ch. 467 ; [1894] 1 Ch. 480 ; S R. 372 ; 70 L. T. 
552: 42 W„ R. 361. — CHITTY, J. And see post, 
col. 3197: « • 
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Stoddart v. Savile (or Saville) and Arden’s 
Settlement, In re (supra), followed. 

ForV.es, Jn re, Errington r. Setup ell, W. N. 
(1S99) 6. — ROME it, j. 

Emmjins v. Bradford (* \upra, col. 319(1), 
Arden’s Settlement, In re, Stoddart v. 
Saville, and Forbes, In re. Errington v. 
Sempell, di an it fixed and dist- in finished. 

Deane’s Trusts, Dudley r. Deane, In re (1899) 
[1900] 1 Ir. R. 3^2 . — porter, m.r. 

Stoddart *v. SaVMle, Emmins v. Bradford and 
Deane’s Trusts, In re, Dudley v. Deane, 

•referred, to. 

Mare, In re, Mare*?'. Hovvey (1902) 71 L. J. 
Ch. (549 ; [1902] 2 Ch. 112, 116 ; 87 L. T. 41.— 
KEKEWICH, J. 

Deane’s Trusts, In re, referred to. 

Woodhouse’s Trusts, In re (1902) [1903] 1 Ir. 
R. 126. — pouter, m.k. 

Emmins v. Bradford, followed. 

Deane’s Trusts, In re, referred to. 

Stoddart v. Saville and Mare, In re, Mare v. 
Howey ( xujmi ), not followed. 

Smith’s Settlement. In re, Wilkins r. Smith 
(1902) [1903] 1 €b. 373 ; 72 L. J. Oh. 184 ; 87 
L. T. 74 0 ; 51 W. R. 217. 

swinfen eady, «]. — In Emm his v. Bradford , 
Jessel, M.R. sai# : “ In the present case I rest my 
decision upon this, that the words are free from 
ambiguity, and that there is no context whatever 
to control them.” Emmins v. Bradford was a 
very strong decision, because the effect of it was 
to exclude living children of a former marriage ; 
. . . Now, Emmins v. Bradford- lias been twice 
followed in Ireland in the cases referred to 
[Hardman v. Moffett (supra, col. 3193), Beane's 
Trusts, In re] ; but in the English case of 
Stoddart v. Saville , Chi tty, J. followed Fry, J. 
[ Ball's Trust , In re, and Upton v. Brown 
( supra, , col. 319(5)]. It will be observed that in 
Stoddart v. Sarille there was no trust for the 
issue of the marriage. The lady had left one 
child of the marriage, and the trust was not, as 
in the present case, a trust in default of a child 
attaining a vested interest. In addition to the 
cases in the Weekly Notes [Arden's Settlement, 
In re (supra f col. 319(5), and Forbes, In re (supra)], 
to which reference has been made, there is the case 
of Mare, In re, in which Kekewicli, J. considered 
himself bound by Wilson v. Atkinson (supra, 
col. 3195) as governing the whole question, and 
said it was a clear decision of the O. A. covering 
the exact case. The authorities, therefore, are 
certainly conflicting.— p. 379. 

Emmins v. Bradford, Deane’s Trusts, In re, 
and Smith’s Settlement, In re, Wilkins v. 
Smith, adopted.. 

Stoddart v. Saville and Mare, In rS, not 

adopted. 

Bryd one’s Settlement, In rc, Cobb ?\ Black- 
ourne (1903) 72 L. J. Oh. 528 j [1903] 2 Ch. 84. 
— C.A. See supra, col. 3194. 

Green v. Paterson (1886) 56 L. J. Ch. 181 ; 
32 Ch. D. 95 ; 54 L. T. 738 ; 34 W. Ii. 424. 
— C.A. referred to. 

Harris r. Tubb (1889) 58 L. J. Ch. 434 ; 42 
Ch. D. 79, 82 ; 60 L. T. 699 ; 38 W. R. 75.— 
KEKEWICH, j. And see “ Copyholds ” vol. i. 
col. 684. * 


Webber’s Settlement, In re (1850) 19 L. J. 
Ch. 445 ; 17 Sim. 221. — v.-c., considered. 
Kidd v. Frasier (1851) i lr. Ch. R. 11«8. — l.c. 

Howard v. Harris (K583) 1 Vem. 190; 2 
W. «fc T. 7tli cd. ]). 11. — L.K., referred to. 
Rice r. Noakes (1900) 69 L. J. Oh. (5545 ; [1900] 
2 Ch. 445, 452. — C.A. (ante, col. 1851). 

Palmer’s Settlement Trusts, In re (1875) 44 
L. J. Ch. 247 ; L. LI. 19 Eq. 320 ; 32 L. T. 
9. — M ALINS, V.-C., referred to. 

Cross r. Maltby (1875) L. R. 20 Eq. 378, 382 ; 
33 L. T. 300 ; 23 W. R. 803.— M ALINS, v.-c. 

Snell v. Silcock (1800) 5 Yes. 469. — L.c., 
considered. 

Lucas v. Brandreth (post), Holliday v. Over- 
ton (1852) 21 L. J. Ch. 769 ; 14 Beav. 467'; 15 
Beav. 480 ; 16 Jur. 346 . — m.r. ; affirmed, 16 Jur. 
751.— L.JJ. 

Followed , Lucas r. Brandreth (No. 2) (1860) 
28 Beav. 274; 6 Jur. (N.s.) 945 ; 2 L. T. 785. — 
M.R. : discussed. Osborn r. Bellman (I860) 2 
Giff. 593 ; 6 Jur. (N.s.) 1325; 3 L. T. 263; 9 
i W. R. 11.— STUART, V.-C. 

Holliday v. Overton and Lucas v. Brandreth 

(supra'), referred to. 

Tathamr. Vernon (18(51) 29 Beav. 605 ; 7 Jur. 
(N.S.) S14 ; 4 L. T. 531 ; 9 W. R. 822.-M.it. 

Holliday v. Overton, Lucas v. Brandreth, 
Tatham v. Vernon, and Middleton v. 
^■Barker (1873) 29 L. T. 643 : W. N. (1873) 
231.— BACON, V.-C., applied. 

Meyler r. Meyler (1883) 11 L. R. Ir. 522, 530. 
— v.-c. ; Whiriton’s Estate, In re. Lovutt r. 
Williamson (1894) 63 L. J. Ch. 273; [1894] 1 
Ch. 6(51, (564 (ante, col. 3185); Hudson, In re. 
Kiihne v. Hudson (1895) 13 11. 54(5, 550; 72 
L. T. 82.— NORTH, J. (see post, col. 3199) ; 
Bennett’s Estate, In rc f 1898] 1 Ir. li. 185, 195. 
—KENNY, J. 

Wright to Marshall, In re (1884) 54 L. J. 
Ch. 60 ; 28 Ch. U. 1M? ; 51 L. T. 781 ; 33 
W. 11. 80.— PEARSON, J. 
lief erred to. Du Cano i ?. Nettlefold’s ( Contract , 

! In re (1898) (57 L. J. Oil. 393 ; [1898] 2 Ch. 96, 
105 ; 78 L. T. 458 ; 4(5 W. R. 523. — STIRLING, y. ; 
followed, Cornwallis West and Munros Contract, 
In re (1903) 72 L. J. Oh. 499 ; [ 1903] 2 Ch. 150, 

! 155 ; 88 L. T. 351 ; 51 W. 11. (502. — FA it WELL, J. 

Tunstall v. Trappes, Tunstall’s Case (1829) 
3 Sim. 312. — V.-C. 

lief erred to, Allin v. Craw, shay (1851) 21 L. 
Ch. 873 ; 9 Hare 382. — TURNER, V.-C. ; dix- 
tinfjuisJie.d, Mara r. Browne (1895) 64 L. ,J. Ch. 
594; [1895] 2 Ch. 69, 81; 72 ' L. T. 7(55.— 
NORTH, J. (reversed, (55 L. J. Ch. 225; [139(5] 
1 Ch. 199 ; 73 L. T. 038; 44 W. R. 330.— C. A.). 

Anderson v. Dawson (1808) 15 Yes.532.-M.it. 
JDisthiffuisked, (Jodsal r, Webb (1838) 7 L. J. 
Ch. 103; 2 Keen 99. — M.R. ; applied , Daven- 
port, In re, Turner r. King (1895) 64 L. J. Ch. 
252 ; [1895] 1 Ch. 361, 3(54 ; 13 R. 1(57 ; 71 L. T. 
87iV; 43 W. lw 217.— KEKEWICH, J. 

Garde v. Garde (1843) 3 Dr. & War. 435 ; 2 
1 r Con. & L. 175. — sufrD.EN, L.C?, considered. 

Lucas r. Brandreth (No. 2) (1860) 28 Beav. 
274 ; 6 Jur. (N.s.) 945 ; 2 L. T. 785.— M.R. 

Garde v. Garde, referred to. « 

Hudson, In re, Kiihne r. Hudson (1895) 13 R. 
546 ; 72 L. T. 892. 

north, J.— Now a great many exceptions to 
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the general rule of law are given in Elphinstone, 
Norton, and Clark on Interpretation of Deeds, 
but the only one referred to is, that “ a fee may 
be limited by words of reference,” for which Co. 
Lilt. 9 and Garde v. Garde are cited as 
authorities. Lord Coke puts the case very 
shortly, and does not give the words of reference. 
Garde v. Garde, however, affords a good illustra- 
tion of how words of reference supply the want 
of clear words of limitation ; but can we find 
such words of reference in the present case ? 
There arc words of description — “the share and 
interest to which the said E. H. Hudson is 
entiled, <fcc.” — but what is there to show for 
what interest it is conveyed '? . . . “ Share and 
interest'’ is a more description of the parcels 
conveyed. There is nothing to indicate heirs, 
and nothing to incorporate the word from any 
other instrument, and the Court must deal with 
the words it finds, although the result is to dis- 
appoint the intention of the parties : Holliday 
v. Overton, Luca* v. Bmndreth , Tat ham v. 
Vernon, Middleton v. Barker. [ Sec supra, col. 
311)8].' — pp. o-ll), r>r>o. 

Eisher v. Wigg (1700) 1 P. Wms. 14 .— k.b. 

HOLT, CM. disuniting, followed. 

Morgan r. Morgan (1870) 39 L. J. Oh. 493 ; 
L. II. 10 Eij. 99, 103 ; 22 L. T. 595 ; 18 W. R. 
74 4. — ROM I LLY, M . R. 

Fisher v. Wigg, explained. 5 

Arthur %\ Walker (1890) [1S97] 1 Ir. 11. 68.— 
PORTER, M.R. 

Idle v. Cooke (1705) 1 P. Wms. 70 ; 2 Ld. 

Kaym. 1144; Salk. 620 . — k.b. 

Applied , .Doe d. Littledale r. Smeddle (1818) 
2 B. Aid. 126 : 20 li. R. 377.— K.B. ; referred 
to, Morgan v. Morgan (1870) L. Ii. 10 Eq. 99, 
103 (post) ; applied, Olivant r. Wright (1878) 9 
Ch. D. 646, 651 (post) ; discussed, Arthur r. 
Walker (1896) [3 81)7 J 1 Ir. 11. 68.— porter, m.r. 

Morgan v. Morgan (4870) 39 L. J. Ch. 493 ; 

L. Ji. 10 Eq. 99 ; 22 L. T. 595 ; 18 W. 11. 

714. — ROM ILLY, M. II.? toll owed. 

Mills r. < lapel (1875) 44 L. ,1. Ch. 674 ; L. li. 
20 Eq. 692, 6i)J ; 33 L.«*T. 158.— HALL, V.-C. 

Morgan v. Morgan, distinguished. 

Olivant r. Wright (1878)*9 Ch. D. 646 ; 47 
L. J. Oh. 664 ; 38 L. T. 677. 

jtAOox, v.-(J. — The only difficulty I have 
among all Iho eases which have been cited, is 
that presented by Morgan v. Morgan. But at the 
same time 1 cannot disregard Idle v. Cook (supra), 
where the decision plainly was, that, there 
being a gift to the husband and wife for their 
lives and afterwards to their issue, and a gift 
over in default of such issue, that had not the 
client of cutting down the Absolute unqualified 
fee simple which was given by the previous trust 
contained in the surrender. I do not find that 
that case engages l the attention of Lord Romilly 
in Morgan v. Morgan. The only observation I 
can lind in it. is *■ notwithstanding Idle. v. Conk.” 
That, in my opinion, caipsjbe answered ’and dis- 
posed of by recollecting that the words are 
different, that th$ words iiPthis case are “ with- 
out' leaving issue,” and in Morgan v. Morgan 
they were 4i wivliout issue.” — p. 651. 

Morgan v. Morgan, followed. 

Olivant v. Wright, discussed. 

Arthur v. Walker (1896) [1897] 1 Iv. It. 68. 
porter, m.r. — The words ki without leaving 


issue” led the learned judge [in OH cant v. 
Wright] to hold that the parties meant to create 
a fee simple, determinable in one event, l.e., 
of there being no issue living at the death of the 
tenant for life, an intention which wouid have 
been inconsistent with an estate tailr He does 
not purport to overrule Morgan *v. Morgan. The 
rule on the subject is stated by Sir H. Elphin- 
stone in his work on Deeds at p. 248, Rules 84, 
So. — p. 83. * ~ 

Hay ter v. Rod (1817) 1 P. ^ms. 360. — L.c., 

■referred to. 

Lawton r. Ford (1866) L. R. 2 Eq. 97, 105 ; 14 
L. T. 320 ; 14 W. R. 575. — ST g ART, V.-C. 

^Greene v. Stoney (1849) 13 Ir. Eq. R. 301. — 
BRADY,, L. c., di sting it islied. 

Marshall’s Estate, In re (1898) [1899] 1 Ir. R. 
96, 102.— ROSS, J. 

Phipps v. Ennismore (1829) 4 Russ. 131 ; 28 
R. R. 27 — distinguished . 

Knight- r. Browne (1861) 30 L. J. Ch. 649 ; 7 
Jur. (N.s.) 894 ; 4 L. T. 206 ; 9 W. R. 515.— 
WOOD, V.-C. 

Phipps v. Ennismore, discussed and applied. 

Browne’s Estate, In re (1S62)**13 Ir. Ch. R. 
283.— C.A. ; BRADY, L.c. dissenting, 

Barham v. Clarendon (Earl) (1852) 10 Hare 
126 ; 17 Jur. 336 ; 1 W. R. 96. — T0RNER, 
v.-c. ; and Massy v. Travers (1860) 10 Ir. 
C. L. R. 459. — C.P., principle applied. 

Browne’s Estate, In re (1862) 13 Ir. Ch. R. 
283. — C.A. ; BRADY, L.c. dissenting. 

Brooke v. Pearson (1859) 27 Beav. 181 ; 5 
Jur. (N.s.) 781 ; 7 W. R. 638. — M.R. 

Applied , Knight c. Browne (post) ; Detmold, 
In re, Detmold r. Detmold (post) ; referred to, 
Macintosh i\ Pogose (post). 

Knight v. Browne (1861) 30 L. J. Ch. 649 ; 
7 Jur. (N.s.) 894 ; 4 L. T. 206 : 9 W. R. 
515.— WOOD, V.-C. 

JVot applied, Stephens, Ex parte, Pearson, In 
re (1876) 3 Ch. D. 807, S10 ; 35 L. T. 6S ; 25 
W. R. 126.— bacon, O.J. ; principle applied , 
Detmold, In re, Detmold r. Detmold (1889) 58 
L. J. Ch. 495 ; 40 Ch. D. 585, 588 (ymt) ; 
referred to, Macintosh r. Pogose ( post). 

Detmold, In re, Detmold v. Detmold (1889) 
58 L. J. Cli. 495 ; 40 Ch. D. 585 ; 61 L. T. 
21 ; 37 W. R. 442.— NORTH, J., approved. 

Macintosh (or Mackintosh) v. Pogose (1895) 64 
L. J. Ch. 274 ; [1895] 1 Ch. 505, 513 ; 13 R. 254 ; 
72 L. T. 251 ; 43 W. R. 247 ; 2 Mansou 27.— 
STIRLING, J. 

Detmold, In re, discussed and applied. 

Tetley, In re, Jeffrey, Ex parte (1896) 66 L. J. 
Q. B. Ill; 75 L. T. 166; 3 Manson 226; 
rfiffirmed, 3 Mauson 321. — C.A. 

v. williams, J. — Now, in form, the trust in 
the present case giving the husband the life 
estate with a gift over in case of alienation, is, 
in a settlement for valuable consideration, un- 
objectionable — see Detmold v. Detmold. Counsel 
for the trustee in bankruptcy spoke of it as the 
so-called authority ,of Detmold v. Detmold. I do 
not know why "lie said that-. It is a decision of 
North, J., and he seems to have dealt with the 
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very point : and I observe that in Macintosh v. 
Pogose (supra), which is the latest authority 
upcfh the subject, Stirling, J. refers to JDetmold 
v. JDetmold as a binding authority stating the 
law. pet mold v. JDetmold decides that a settle- 
ment for valuable consideration in that form is 
unobjectionable .* At all events, effect was given 
to the settlement notwithstanding the fact that 
subsequently to the alienation which divested the 
husband’s estate the husband was made bankrupt. 
But it would'seem that a clause giving a settlor 
a life interest witil bankruptcy is void against 
creditors. The decision of Stirling, J., in 
Macintosh v. Pogose is an authority for this 
proposition. I gather from his judgment that 
it was an open question down to that decision, 
although Lord Cairns, in the H. L. had prior 
to that expressed an opinion that even in a 
settlement for valuable consideration such a 
proviso for determination of the settlor’s estate 
would be void. I have not to decide that. — 
p. 114. 

Detmold, lure, distinguished. * 

Holland, In re, Gregg r. Holland (1901) 70 
L. J. Ch. 625, 631 ; [1901] 2 Ch. 145, 159 : 49 
W. B. 476. — earwell, J. ; reversed, (1902) 71 
L. J. Ch. 518 jr. [1902] 2 Ch. 360 ; S6 L. T. 542 ; 
50 W. R. 575 ; 9 Manson 259. — C.A. 

Milner v. Milner (1865) 34 Beav. 270.— 
romi^ly, m.r., applied. 

Heathcote’s Trusts, In re (1873) L. R. 9 Ch. 
48. n. — M ALINS, V.-C. ; reversed, (1873) 43 L. J. 
Ch. 259 ; L. B. 9 Ch. 45 ; 29 L. T.445 ; 22 W.R. 
42. — l.jj. ; latter decision reversed nom. Ingram 
'r. Soutten (1874) 44 L. J. Ch. 55 ; L. R. 7 H. L. 
408 ; 31 L. T. 215 ; 23 W. R. 363.— H.L. (E.). 

Butler’s Trusts, In re, Hughes v. Anderson 

(1888) 57 L. J. Ch. 643 ; 3S Ch. D. 286 ; 
59 L. T. 386; 36 W. R. 817.— C.A., 
referred to. 

Palmer v. Rich (1896) 66 L. J. Ch. 69 ; [1897] 

1 Ch? 134, 140 ; 75 L. T. 4S4 ; 45 W. R. 205.— 
Stirling, J, ; Hoban, In re, Lonergan r. Hoban 
(1895) [1S96] 1 Ir. R. 401.— porter, m.r. 

Colleton v. Garth (1833) 2 L. J. Ch. 75 ; 6 
Sim? 19 ; 38 R. R. 70. — v.-C. : and Slatter 
v. Slatter (1834) 1 Y. & C. 28.— c.B., not 
applied . 

Guriy v. Guriy (1840) 2 Dr. & Wal. 463. — 
PLUNKET, L.C. ; affirmed, (1842) 8 Cl. & F. 743. 
— H.L. (ir.) ; Burgess’ Trusts, In re (post). 

Colleton v. Garth. 

Applied , Thompson r. Watts (post) ; discussed, 
Coyne r, Durgan (post, col. 3202). 

Guriy v. Guriy, discussed and applied. 

Burgess’ Trusts, In re (1860) 11 Ir. Ch. R. 164. 
—BRADY, L.C. 

Guriy v. Guriy, discussed and apptied. 

Thompson r. Watts (1862) 31 L. J. Ch. 445 ; 

2 J. & H. 291 ; 8 Jur. (N.S.) 760 ; 6 L. T. 817 ; 
10W. R. 485. 

wood, Y.-c. — In Guriy v. Guriy it was held 
that the words “ in lieu, bar and satisfaction of 
any dower or thirds, which she could or might 
claim at common law out of all or any of the 
estates real, personal or freehold,” of her hus- 
band barred the wife's claim under the Statute 
of Distributions, notwithstanding the addition 
of the words “at common law,” tine L.C. observ- 
ing, that those words must mea*n the general 


law of the land, whether by statute or custom. 
Now the expression has only occurred once, with- 
out the addition of the words “ real or personal 
estate.” That is Colleton v. Garth (supra) ; 
but there the V.-C. does not give his decision at 
all upon the fact of personal estate not being 
mentioned. He says, that it is dower and dower 
alone that is in question ; and looking to that 
settlement, there can be no doubt about it. An 
annuity was given charged upon land ; it was 
called a jointure, and it was given as jointure, 
and in bar of “dower and thirds at common 
law.” Though the annuity was not in law a 
jointure, still that was the term the settlor used 
and the sense he intended it to have, and a 
jointure would have deprived the widow of her 
dower or thirds at common law, and r he was 
looking to real estate only. The case I have 
here is a case of provision out of real and 
personal estate. — p. 447. 

Guriy v. Guriy and Burgess’ Trusts, In re 
(1860) 11 Ir. Ch. R. 164.— L.C., inferred to. 

O’Brien v. Hearn (1870) Ir. R. 4 Eq. 103 ; 18 
VV. R. 514 .— sullivan, m.r. ; affirmed, 18 W. R. 
1014. — L.C. and L.J. 

Guriy v. Guriy, discussed. 

Burgess’ Trusts, In followed. 

Coyne v. Diiigan (1893) [1894] 1 Ir. R. 138, 
143.— PORTER, M.R. 

r Guriy v. Guriy, referred to. 

Naismith v. Boyfes [1S99] A. C. 495, 503 ; 

1 Fraser H. L. 79.— H.L. (sc.). 

Thompson v. Watts (1862) 31 L. J. Ch. 445 ; 
2 J. & H. 291, 300 ; 8 Jur. (N.S.) 760 ; 6 
L. T. 817; 10 W. R. 4S5 .— wood. v.-C., 
referred to. . ■ 

O’Brien r. Hearn (1870) Ir. R. 4 Eq. 103 ; 18 
VV. R. 514.— M.R. ; affirmed, 18 W. R. 1014.— 
L.C. and L.J . 

Thompson v. Watts, exposition of law 
approved and adopted. 

Sambourue r. Barty (1871) Ir. R. 6 Eq. 28. — 

SULLIVAN, M.R. 

Thompson v. Watts and Sambourae v. 
Barry, discussed. 

Coyne r. Duigan (1893) [1894] 1 Ir. R. 138.- 

PORTER, M.R. 

Ward v. Dyas (1835) LI. & G. t. Sugd. 177. 
—L.C. 

Applied, Dennehy r. Dclany (1876) Ir. R. 10 
Eq. 377. — M.R. ; not applied, Champ r. Champ 
(1892) 30 L. R. Ir. 72, 86.— Q.B.D. 

Langham v. Kenny (1797) 3 Ves. 467 .— m.r., 

applied. * 

Fleet v. Perrins (1869) 38 L. J. Q. 13. 257 ; 
L. R. 4 Q. B. 500, 508 ; 9 B. & S. 575 ; 20 L. T. 
814 ; 17 W. R. 862.— EX. ci£. 

Youde v. Jones (1844) 14 L. J. Ex. 70 ; 13 
* M.*& W. 534. — EX., approved. 

Youde v. Jones (1844) 14 Sim. 131 ; 8 Jur. 
547.— SHADWELL, V.-§|. # 

Tucker v. Loveridge (1858) 27 L. J. Ch. 731 ; 

2 De G. & J. 650; 4 Jui? (N.S.) 939 ; 6 
W. R. 786. — l.jj. ; affirming! Giffi 377.— 
Stuart, v.-c., discussed. 

Somerset (Duke), In re, Thyunc r. St. Maur 
1886) 55 L. T. 753, 750. — CHITTY, J. 
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Hales v. Cox (1863) 32 Beav. 118 ; IN. R, 
314 ; 8 L. T. 134 ; 11 W. R. 331.— M.R., 
distinguished. 

Ker r. Ker (1 8<»0) Ir. R. 4 Eq. 15, 22. — C.A. ; 
reversing Ir. R. 3 Eq. 489. — M.R. 

Hales v. Cox. discussed. 

Wal ham pton Estate, In re (1884) 26 Ch. D. 391 ; 
53 L. 3. Ch. 1000 ; 51 L. T. 280 ; 32 W. R. 874. 

KAY, J. — In Dolphin v. Aghoa rd (L. R. 4 H. L. 
486) Lord Hatherley affirmed the well-established 
doctrine that the settlor can in no wise invalidate 
such a deed, except, by a subsequent disposition 
by himself for value, and to the extent of that 
disposition, and in Hales v. Cb.r that doctrine 
was carried so far that it was held that persons 
claiming under such a settlement had a right to 
marshall the mortgagees under a subsequent 
mortgage which included other property.— p. 396. 
Hales v. Cox, referred to. 

Ker v. Ker ( 'supra ), discussed. 

Jones. In re, Farrington v. Forrester (1893) 62 
L. J. Ch. 996 : [1893] 2 Ch. 461, 473 : 3 R. 498 ; 
69 L. T. 45 . — north, ,r. 

Hales v. Cox. 

Applied, Mallott r. Wilson (1903) 72 L. J. Ch. 
664 : [ 1 903] 2 Ch. 494 ; 89 L. T. 522.— BYRNE, J. ; 
not applied , M’Carthy r. M’Cartie (19U3) [1904] 

1 Ir. R. 100, 117.— c.A. 

6. Executed Settlements, how Enforced. 

Wycherley v. Wycherley (1763) 2 Eden 
175, 177. — L.C., referred to. 

Hoblyn r. Hoblvn (1889) 41 Ch. D. 200, 206 ; 
60 L. T. 499 ; 38 W. R. 12.— KAY, J. 

Leach v. Dean (nr Dene) (1(540) 1 Ch. R. 78 ; 
L. R. 1 Ch. 461 n. — l.c. 

Deferred to , Pul vert oft v. Pulvertoft (1811) 18 
Ves. 84, 91 ; 11 li. R. 151. — L.c. ; disappeared , 
Townend r. Toker (1866) 35 L. J. Ch. 608 ; 
L. U. 1 Ch. 446. 461 : 12 Jur. (n.s.) 477; 14 
L. T. 531 : 14 W. U. 80(5.— L.JJ. 

Antrobus v. Smith (1805) 12 Ves. 39 ; 8 R. R. 
278.-M.lt. 

Deferred to , Colleen r. Missing (1815) 1 Madtl. 
17(5. — V.-O. : appro red < n *d principle applied , 
Dillon r. (1839) 9 L. J. Ch. 87; 4 

Myl. A Or. (517, 671 : 4 Jur. 427. — L.c. ; distin- 
guished, Blakeley r. Brady (1839) 2 .Dr. & Wal. 
311,317. L.c. 

Antrobus v. Smith, applied. 

M'Kndden r. Junky us (1842) II L. J.Ch. 281 ; 
t Hare 459. 461 ; 6 Jur. 501 .— wioram, V.-C. : 
allinned, 12 L. J. Oh. 146 ; 1 Pli. 153 ; 7 Jur. 27. 
- L.C. 

Antrobus v. Smith. 

Discussed , Bridge r. Bridge (1852) 22 L. J.Ch. 
189 ; 16 Beav 315, 323 ; IS Jur. 1031 ; 1 \V. U. 
4.' —M.R. ; d i si i ntj n ish < ul , A i rey r. Hall (185(5) 3 
Sin. (1. 315, 322 ; 2 Jur. (N.s.) (558 ; 4 W. II. 
587. - V.-C. 

Antrobus v. Smith, principle not applied. 
Parnell r. Kingston (1856) 3 Sm. & G. 337, 
315 ; 2 Jur. (N.S.)' 854 ; \W.R. 70*1. — \7ooD, V.-C? 
Antrobus v. Smith, referred to. 

Pearson r. Amicable Insurance Office (1859‘f 
27 Beav. 229. 234. — .M.R. : Moore r. Moore (i 874) 
43 L. J. Ch. Or* 7 ; h. U. 18 Eq. 474. 483 : 30 L. T. 
752 : 22 W. It. 729. — HALL. V.-C. ; Shield, In re, 
Pet hybridgu r. Burrow (1885) 53 L. T. 5, 8. — C.A. 
Dillon v. Coppin ( supra V 
Applied , M'Fadden r. Jenkyns (1812) 11 L. J. 


Ch. 281 (supra') ; discussed , Donaldson v. Donald- 
son (1854) 23 L. J. Ch. 788 ; Kay. 711 ; 2 W. R. 
691 . — wood, Y.-c. ; not applied, Parnell v. King- 
ston (supra) ; distinguished , Pearson r. Amicable 
Insurance Office (supra). * 

Colman v. Sarrel (or Sarel) (1789; 1 Ves. 54 ; 

3 Bro C. C. 12. —L.c. , considered. 

Ellison ■/ . Ellison (1802) 6 Ves. 656 ; 6 R. R. 
19. — L.C. ; Pulvertoft v. Pulvertoft (1811) 18 
Ves. 84, 99 ; 11 R. R. li>£— ■ l.c. ^ Alexander r. 
Wellington (Duke) (1831) 2 Russ. &: M. 35 ; 9 
L J. (o.s.) Ch. 3(5 ; 2 St. Tr. (:7.s.) 783 ; 34 R. R. 

1. — L.c. ; Garrard r. Lauderdale (Lord) (1831) 

2 Russ. & M. 451 ; 30 R. R. 105 . — l.c. ; M’Fadden 
/*. Jenkyns (1842) 11 L. J. Ch. 481 ; 1 Hare 459, 
4(51 ; 6 Jur. 501. — v.-C. ; (affirmed, L.C., see supra, 
col? 3203) ; Meek r. Kettlewell (1S42) 11 L. J. 
Ch. 293 ; 1 Hare 464, 469 ; 6 Jur. 550. — 
WIORAM, v.C. ; (affirmed, L.c. , see post , col. 3205). 

Evelyn v. Templar (1787) 2 Bro. C. C. 148. 
— L.C., referred to. 

Pulvei^oft r. Pulvertoft (1811) 18 Ves. 84, 91 ; 
11 R. R. 151.— L.C. 

Evelyn v. Templar, discussed. 

Walhampton Estate, In re (1884) 26 Ch. D. 
391 ; 53 L. J. Ch. 1000 : 51 L. T*280 ; 32 W. R. 
874. 

KAY, J. — There the bill was filed by persons 
claiming under a voluntary settlement against a 
subsequent purchaser, who has paid his purchase- 
money to the settlor, seeking to make him pay 
it over again. But the settlement contained a 
power for the settlor to revoke the settlement 
and sell the property, ami a covenant by him 
that the proceeds should he paid to the trustees 
of the settlement. The purchaser, therefore, as 
the settlement was revoked, was perfectly right- 
in paying the proceeds to the settlor. The deed 
contemplated that any purchaser would do so. . 
The covenant being voluntary could not be 
enforced in equity by way of specific perform- 
ance, and the plaintiff, therefore, was not entitled 
to relief. Damages might have been obtained at 
law against- the settlor for breach of the cove- 
nant, hut he was dead insolvent. If the settle- 
ment had not contained a power o£* revocation, 
as the sale was an absolute sale of the property, 
the ease would have been like Dulling v. 
Whimper (post). — p. 395. 

Daking v. Whimper (1859) 26 Beav. 568. — 
M.U., not foil of red. 

Fletcher r. Kott email (1871) 40 L. J. Ch. 624. 

ROM illy, M.R. refused to follow the form in 
Uniting v. Whimper, in making a declaration as 
to the invalidity of the settlement. 

Daking v. Whimper, distinguished. 

Walhampton Estate, in re (1884) 26 Oh. D. 
391, iYM\jsuprn). 

Pulvertoft v. Pulvertoft (1811) 18 Ves. 84 ; 
II U. R. 151.— L.C., referred to. 

Smith /•. Garland (1817) *2 Meriv. 123 ; 1(5 
It. R. 154.— a rant, m.r. 

„ Ellison v. Ellison (1802) 6 Ves. 656: 6 
li. R. 19. — l.c. : and Pulvertoft v. 
Pulvertoft. referred to. 

Alexander r. Wellington (Duke) (1831) 2 Russ. 
& M. 35 : 9 L. J. (O.S.) Ch. 3(5 ; 2 St, Tr. (N.S.) 
783 : 34 R. R. 1. — L.C. ; Garrard r. Lauderdale 
(Lord) (1831)2 Russ, fc M. 451 ; 30 It. R. 105.— 
L.c.',; Bill r. 'urctnn (1835) 4 L. J.Ch. 98: 2 
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Myl. & K. 503, 510 ; 39 R. R. 258.— M.R. ; Dillon 
r. Coppin (1839) 9 L. J. Oh. 87 ; 1 Myl. & Cr. 
647,1371 ; 4 Jur. 421.— L.C. 

Ellison y. Ellison and Pulvertoft y. Pulver- 
tort (supra). 

Applied ,• M’Fadden r. Jenkyns (1842) 11 
L. J. Ch. 281 : l*Hare 459, 461 ; 6 Jur. 501. — 
WIG-RAM, v.-c. ; (affirmed, 12 L. J. Ch. 146 ; 1 
Ph. 153 ; 7 Jur. 27 . — l.c.) ; referred to , Meek r. 
Kettlewell (18*42) 11 L. J. Ch. 293 ; 1 Hare 464, 
469 ; 6 Jur. 550. — v.-c. : (affirmed, (1843) 13 
L. J. Ch. 28 ; 1 Ph. 342 ; 7 Jur. 1120.— L.C.) 

Ellison y. Ellison and Pulvertoft v. Pulver- 
toft, distinguished and not applied. 

Simmonds r. Pallas (or Palles) (1845) 8 
Ir. Eq. E. 335 ; 2 Jo. & Lat. 4S9. r 

sug-den, L.c. — It is said that# the case is 
within the principle of Ellison y. Ellison , Pi/c, 
Me parte [18 Yes. 149; see “Trust and 
Trustee,” post), and Pulvertoft v. Pulvertoft . 
which nobody can dispute, are clear law and 
binding in this Court. They would decide the 
case if Mr. Simmonds has a right as a cestui quo 
trust under this deed. But that would be to 
alter the entire transaction, because this is not 
a voluntary settlement in which, without refer- 
ence to the claim of Simmonds, the parties 
thought right to make him a cestui que trust as 
a volunteer by a deed, with an actual transfer of 
the fund, un^er which the relation of trustee 
and cestui que trust could subsist. This is not 
that case, but it is a transaction between A and 
B, the benefit of which, to a certain extent, C 
is to have, but not as a cestui que trust. I think 
it clear that the authorities binding this case are 
Garrard v. Lauderdale ( Lord ) [2 Buss. &; M. 
451, supra, col. 3204. And see “ Trust and 
Trustee,” 2 ^], and that class of cases. — p. 344. 

Ellison v. Ellison, principle applied. 

Kekewich v. Manning (1851) 31 L. J. Ch. 577 ; 
1 De G. M. & G. 176 ; 16 Jur. 625.— L.JJ. ; Donald- 
son v.JDonaldson (1854) 23 L. J. Ch. 78S ; Kay 
711 ; 1 Jur. (N.S.) 10 ; 2 W. R. 691— WOOD, V.-C. ; 
Joyce v. Hutton (1861) 12 Ir. Ch. R. 71,78. — C.A. 

Pulvertoft v. Pulvertoft, referred to. 

Heap v. To nge (1851) 20 L. J. Ch. 661 ; 2 Hare 
90, 104. — v.*c. ; Massy v. Travers (1860) 10 Ir. C. 
L. E. 459. 469.— c.P. ; Clarke r. Willott (1872) 41 
L. J. Ex. 197 ; L. E. 7 Ex. 313,318 ; 21 W. E. 73. 
— EX. 

Ellison v. Ellison (supra), discussed. 

Paul v. Paul (1S80) 15 Ch. D. 5S0 ; 50 L. J. Ch. 
14; 43 L. T. 239 ; 29 W. E. 281. 

MALI NS, v.-c. — There is no proposition so 
absurd that it cannot be supported by some 
supposed authority, so I am referred to Ellison 
v. Ellison , a decision of Lord Eldon’s which 
draws the distinction between cases where there 
is only a voluntary covenant to do a thing and 
cases where the act is perfected ; and ft is laid 
down that the assistance of the Court cannot be 
had without consideration to constitute a party 
cestui que trust , as upon a voluntary covenant to 
transfer stock ; but if the legal conveyance is 
actually made constituting the relation 
trustee and cestui que trust , or if the stock is 
actually transferred, though without considera- 
tion, the equitable interest will be enforced. All 
that Lord Eldon lays down there is, that a 
voluntary settlement, when actually carried into 
effect, as binding as if there were <ion sid eration. 
— p. 588. • 


Ellison v. Ellison, referred to. 

Moore v. Ulster Bank (1877) Ir. E. 11 C. L. 
512, 515. — Q.B. 

Ward v. Audland (1837) 8 Sim. 571 : 2 Jur. 
652. — v.c. ; affirmed , C. P. Cooper, 146. — 
L.C., referred to. 

Ward r. Audland (1845) 14 L. J. Ch. 145 ; 8 
Beav. 201 : 9 Jur. 384 ; 68 R. E. 65. — M.R. : S. C. 
(1S47) 16 M. & W. 862.— EX. 

Ward v. Audland. 

Applied , Parnell v. Hingston (1856) 3 Sm. &; G. 
337, 345 ; 2Jur. (N.S.) 854 : 4 W. R. 794.— WOOD, 
v.-c. ; referred to, Ker v. Ker (1S69) Ir. E. 4 Eq. 
15, 22. — C.A. ; Jones, In re, Farrington v. For- 
rester [1893] 2 Ch. 401, 473. — NORTH, J. (supra. 
col. 3203). And see “ Gift,” vol. i. col. y 87. 

Hill v. Gomme (1S39) S L. J. Ch. 350 ; 1 
Beav. 540. — M.R. ; affirmed, 9 L. J. Ch. 
54 ; 5 Myl. & Cr. 250 ; 4 Jur. 165. — L.C., 
referred to. 

Joyce v. Hutton (1860) 11 Ir. Ch. E. 123, 130. 
—M.R. ; and (1861) 12 Ir. Ch. E. 71, 80.— L.C. 
and L.J. : Green r. Paterson (1886) 56 L. J. Ch. 
181 ; 32 Ch. D. 95, 107 ; 54 L. T. 738 ; 34 \Y. E. 
724.— C.A. 

Fane v. Fane (1S75) L. E. 20 Eq. 698. — 
hall, v.-C., referred to. 

Hoblyn r. Hoblvn '(1889) 41 Ch. D. 200, 206 ; 
60 L. T. 499 ; 38 W. E. 12.— KAY, J. 

9 

7. Rectification of Articles and 
Settlements. 

Jenkins v. Quinchant (or Pritchard v. Quin- 
chant) (1752) Ambl. 147 ; 5 Ves. 596, n. — 
L.C. 

Referred to, Rogers v. Earl (1757) Dick. 294. — 
M.R. ; Barstow v. Kilvington (1800) 5 Yes. 593. — 
L.c. ; Bedford (Duke) r. Abercorn (Marquis) 

S o L. J. Ch. 230 ; 1 Myl. fc Or. 312.— L.C. ; 
quashed, Richards v. Fitzgerald (post). 

Barstow v. Kilvington, distinguished. 
Richards v. Fitzgerald (1846) 9 Ir. Eq. E. 486, 
495 —EX. EQ. (IR.). 

Bedford (Duke) v. Abercori^ (Marquis), 

referred to. 

Simpson r. Simpson (1838) 1 Jur. 688. — v.-c. 

Bedford (Duke) v. Abercorn (Marquis). 
Distinguished, Richards r. Fitzgerald (supra) ; 
referred to, Thompson v. Whitmore (1860) 1 J. & 
H. 268 ; 3 L. T. 845 ; 9 W. E. 297.— WOOD, V.-C. 

Thompson v. Whitmore, referred to. 

Hall- Dare v. Hall- Dare (1885) 55 L. J. Ch. 
154 ; 81 Ch. D. 251, 255 ; 54 L. T. 120 ; 34 W. It. 
82.— o. A. ; Weir r. A r an Tromp (1900) 16 Times 
L. E. 531. — BYRNE, J % 

Levy v. Creighton (1870) 22 W. E. 436. — 
BACON, V.-C. ; reversed, 22 W. E. 605.— JAMES 
and MELLISH, L.JJ. 

Cooke v. Lamotte (1851) 21 L. J. Ch. 371 ; 
15 Beav. 234. — M.R. 

Distinguished, Turner#. Collins (1871) L. E. 7 
Ch. 335, n.— malins, v.-c. ; (varied, 41 L. J. Ch. 
358 ; L. E. 7 Ch. 329 ; ^5 L. T. t79 ; 20 W. E. 
305.— HATHERLEY, l.c.) : referred to, Carnegie 
v. Carnegie (1874) 30 L. T. 460, #2 ; 22 W. E. 
495. — HALL, V.-C. ; (affirmed* 30 L. T. 7 ; 22 
W. R. 783.— C.A.) ; Henry r. Armstrong (1881) 
18 Ch. D. 668 ; 44 L. T. 918 ; 30 W. E. 472.— 
KAY, J. 
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Cooke v. Lamotte, applied. 

Berry v. Glazebrook (1891) 7 Times L. R. 
57-1. — C.A. LINDLEY, BOWEN and FRY, L.JJ. 

Cooke y. Lamotte, discussed. 

BischofTs Trustee r. Franks (1903) 89 L. T. 
188. — WRIGHT, J. 

Clark v. Girdwood (1877) 7 Ch. D. 9 ; 37 
L. T. 614 ; 25 W. 11. 575.— MALINS, V.-C., 
print'd pie applied. 

Lovesy r. Smith (1880) 49 L. J. Gh. 809 ; 15 
Ch. L). 655, 663 ; 43 L. T. 240 ; 28 W. R. 979.— 

DENMAN, J. 

M‘Cormack v. M‘Cormack (1S77) 1 L. B. Ir. 
119.— C.A. BALL, L.C., and CHRISTIAN, 
L.J. ; re renting (1S76) Ir. R. 11 Eq. 130. — 
^jhatterton’. V.-C., referred to. 

Johnson v. Bragge (1900) 70 L. J. Ch. 41 ; 
[1901] 1 Ch. 28; 83 L. T. 621 ; 49 W. R. 198.— 
COZENS- HARDY, J. 

De la Touche’s Settlement, In re (1870) 40 
L. J. Ch. 85 ; L. R. 10 Eq. 599.— JAMES, 

V. -C., followed. 

Bird's Trusts, In re (1876) 3 Ch. D. 214 (j post). 

De la Touche’s Settlement, In re, referred to. 
Annesley r. Annesley (1893) 31 L. R. Ir. 457, 
464.— CMATTERTON, V.-C. 

Bird’s Trusts, In re (1876) 3 Ch. D. 214. — 
M A LINS, V.-C., diseussed and dieting winded. 
IToffc’s Estate Act, 1885, In re (1900) 82 L. T. 
556 ; 48 W. H. 507— KEKEWICH, J. 

Bird’s Trusts, In re, approved and followed. 
Fitzgerald r. Fitzgerald [1902] 1 Ir. R. 477, 
484, 493. — pouter, m.r. and C.A. 

Stock v. Vining (1858) 25 Beav. 235. — M.R., 
followed. 

White r. White (1872) 42 L. J. Ch. 288 ; L. R. 
15 Eq. 247, 249 ; 27 L. T. 752. 

bacon, v.-c.— In Stork v. Vining, the M.R. 
proposed to put his initials to the alteration in 
the deed. It! the M.R. added his initials in that 
case, and the parties so desire it, I will do the 
same t hing here ; but the decree [for rectification] 
is sufficient pand am "thing further will not make 
the matter bettor or worse. — p. 288. [The 
parties so desiring it, the V.-C. afterwards 
initialled the actual alterations in the deed.] 

White v. White, referred to. 

Hanley r. Pearson (1879) 13 Oh. I). 545, 549 : 
4 1 L. T.073.— BACON, V.-C. 

Morse’s Settlement, In re (1855)25 L.J. Ch. 
192; 21 Beav. 171; 2 Jur. (n.vS.) 6; 4 

W. ,U. 148. — M.U., not followed. 

Mulct, In re (1862) 31 J. Oil. 455 ; 8 Jur. 
(N.S.) 226 ; 10 W. R. 332. — uomilly, M.R. 

Elwes v. Elwes, 2 (Jiff. 545. — v.c. ; a firmed. 
(1861) 3 De (i. F. & J. 667 ; 7 Jur. (N.S.) 
747; 4 L. T. 500; 9 W. R. 820— L.JJ., 
diseussed. 

Welman r. Welman ^1880) 15 01 i. 1J. 570 ; 4?) 
L. J. Gh. 736; 43 L. T.Tlo. 

.mam NS, v.-c. — As to Elwes v. Elwes, that, won 
a ease not. seeking to set aside anything in a 
deed, but tw insert a provision for raising 
llHUmo/. for thejxmofit of daughters; and the 
Court came distinctly to the conclusion that 
there never was any intention that such a clause 
should be inserted. — p. 578. 


Corley v. Stafford (Lord) (1857) 26 L. J. Ch. 
865 ; 1 I)e G. & J. 238 ; S Jur. (N.S. 1225 ; 

5 W. R. 646. — L.JJ., applied. r 

Hastier r. Hastie (1875) 24 W. R. 242.— 
M ALINS, v.-c. ; affirmed, 2 Ch. D. 304 :?34 L. T. 
747 ; 24 W. R. 564.— C.A. , - 

Corley v. Stafford (Lord), applied. 

Clark r. Girdwood (1877) 7 Ch. D. 9 ; 37 L. T. 
614 ; 25 W. R. 575. — v.-C. ; affirmed with a 
variation, C.A. 

MA LINS, V.-C.— In Corley v. Stafford [Lord) 
the gentleman, who was a barrister, had been 
very many years on terms of great intimacy 
with the lady whom he was about to marry. She 
was eighty years of age, and, he was twenty -four 
years younger. He undertook to prepare the 
marriage settlement, and accordingly he did 
prepare it, but he prepared it in a manner in 
which it ought not to have been prepared, giving 
himself a much greater interest than he ought 
to have had, or than it was the intention of the 
lady he should have. The point of the decision 
is that inasmuch as he undertook the duty of 
preparing the settlement, it was his duty to 
prepare such a settlement as a conveyancer 
would have approved, or the Court would have 
directed. — p. IS. 

Eowler v. Fowler (1859) 4 7 De G. & J. 250.’ 
— L.C., statement of law approved. 

King r. King-Harman (1873) Ir. R. 7 Eq. 446. 
— SULLIVAN, M.R. 

Fowler v. Fowler, referred to. 

Gun r. M’ Car thy (1884) 18 L. R. Ir. 304.— 
FLANAGAN, J. 

Fowler v. Fowler and Sells v. Sells (IS 60) 
29 L. J. Cli. 500; 1 Dr. & Srn. 42; 8 
W. R. 327. — KINDBRSLEY, V.-C., discussed. 

Clark ■/*. Girdwood (1887) 7 Ch. D. 9 ; 37 L. T. 
614 ; 25 W. R. 575. — V.-C., affirmed with a 
variation, C.A. 

MALI NS, V.-C— Cases were cited by Mr. Glasse, 
with most of which I entirely agree, that, where 
this Court corrects a settlement it must be 
because it is framed in a manner contrary to the 
intention of all parties. He cited Sells v. Sells, 
whore the question was whether the future pro- 
perty of the husband was to be included. The 
wife’s advisers understood it was ; the husband’s 
advisers did not so understand it. Therefore, as 
there was not a contract on both sides that the 
property of the husband should be included, that 
falls under the rule that you cannot correct a 
settlement where the intention of one but not 
the intention of the other party is shown. I 
have had cited to me Hooke v. Kensington ( Lord ), 
[25 L. J. Ch. 795 ; 2 K. & J. 753, see “ MORTGAGE,” 
ante, col. 1849] ; Bradford (Earl) v. Horn net/ 
(Earl) (post), and Fowler v. Fowler , and they 
all proceed upon the same principle.. — p. 17. 

Fowler v. Fowler and Sells v. Sells, principle 
ex pin i ned. 

Rake r. Hooper (1900) 83 L. T. 669.— 
KEKKWICir, J. 

Bradford (Earl) v. Romney (Earl) (1862) 31 
L. J. Ch. 497 ; 30 Beav. 431 : 8 Jur. (N.S.) 

1 403; 6 L. T. 208: 10 W. R. 414.— 

ROM ILLY, M.R. 

Approved , Harris r. PepperelL (1867) L. R. 5 
Eq. 1,4; 17 L. T. 191 ; 16 W. R. 68.— ROMTLLY, 
M.R. ; referred to, Clark r. Girdwood (1877) 7 
Ch. D. 9, 18 l 37L. T. 614 ; 25 W. R. 575.— v.-C. 
(supra). 
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Hartopp v.Hartopp (1856) 25 L. J. Ch. 471 : : 

21 Beav. 259 ; 2 Jur (N.S.) 794.— m.r. : 

* and Jenner v. Jenner (1860) 2 Giff. 232 ; 

6 Jur. (n.S.) 668 ; 8 W. R. 537. — ■•STUART. 
V.^C. ; ( 'affirmed , 2 De G. F. & J. 359 ; 30 
1*. J. Oh. 201 ; 6 Jur. (n.S.) 1314 ; 3 L. T. 
488 ;*9 W. R. 109. — L.C.) : referred to, 
Turner r. CollTns (1871) 40 L. J. Ch. 614 ; 
L. R. 12 Eq. 438, 440 : 25 L. T. 264. — M ALINS, 
V.-C. ; varied, 41 L. J. Ch. 558 ; L. R. 7 Ch. 329 : 
25 L. T. 779 ;^0 W. ft. 305.— hatherley, L.C. 

Jenner v. Jenner, discussed. 

Lovell r. Wallis (1SS4) 50 L. T. 681.— KAY, J. 

r 

Jenner v. Jenner, referred to. 

Hoblvn v. Hoblyn (1889) 41 Ch. D. 200; r 60 
L. T. 499 ; 38 W. R. 12. f 

kekewich. J. — In Jenner v. Jenner the plain- 
tiff asked for reform only, and no objection was 
taken to his suit on that ground. — p. 207. 

ITvedale v. Halfpenny (1723) 2 P. WLas. 151 ; 

9 Mod. 56. — m.r., referred to. 

Heneage v. Hunloke (17*42) 2 Atk. 456. — L.C. 

Long v. Lowg (1824)2 Sim. & S. 119. — V.-C. : 
and Austen v. Halsey (1802) 2 Sim. & S. 
123, n. — L.C., principle applied. 

Money r. looney (1855) 3 Drew. 256 ; 3 Eq. R. 
996 ; 3 W. R. 425.— kindersley, v.-c. ; Hoare’s 
Trusts,. In re (1862) 9 Jur. (n.S.) 167 ; 1 N. R. 
161 ; 7 L. T. 523 : 11 W. R. 181.— STUART, V.-C. 

Barber v. Gamson (1821) 4 B. & Aid. 281, — 
k.b. ; and Cook v. Tower (180S) 1 Taunt. 
372. — C.P., approved and applied. 

Blackie v. Clark (1852) 15 Beav. 595 ; 22 
L. J. Ch. 377.— ROM ILLY, M.R. 

Crowley v. Swindles (1670) Vaughan 173 — 
c.P. and Scholefield v. Lockwood (No. 2) 
(1863) 32 Beav. 436 ; 33 L. J. Ch. 106 ; 8 
L. T. 409. — M.R. ; (a (firmed, 4 De G. J. 
& S. 22 ; 9 L. T. 400 ; 9 Jur. (N.S.) 1258 ; 
12 W. R. 114. — L.C.), applied. 

Annesley *. Annesley (1893) 31 L. R. Ir. 457, 
463.— CHATTERTON, V.-C. 

Annesley v. Annesley, folUmed. 

Fitzgerald v. Fitzgerald (1901) [1902] 1 Ir. R. 
477, 484.— porter, m.r. 

Burchell v. Clark (1876) 46 L. J. C. P. 115 : 

2 C. P. D. 88 ; 35 L. T. 690 ; 25 W. R. 
334. — C.A. ; reversing , 45 L. J. C. P. 671 ; 

1 C. P. D. 602 ; 35 L. T. 372 ; 25 VV. R. 

8. — C.P.D.. applied. 

Annesley v. Annesley ( [supra ). 

• 

Stockley v. Stockley (1812) 1 V. & B. 23 ; 
12 R. R. 184. — L.C. ; and Harvey v. Cooke 
(1827) 4 Russ. 34 ; 6 L. J. (o.S.) Ch. 84. 
— M.R., referred to. 

Ashurst v . Mill (1848) 12 Jur. 693.— 
wig-ram, v.-c. ; affirmed, 12 Jur. 1035.— L.C. • 

Exeter (Marquis) v. Exeter (Marchioness) 
(1837) 7 L. J. Ch. 240 ; 8 Myl. & Cr. 321 ; 

2 Jur. 585. — L.C., dictum riot followed. 
White v. White (1872) L. R. 15 JEq. 247 ; 42 

L. J. Ch. 288 ; 27 L. T. 752.— BACoS, v.-C. 


Walsh v. Trevanion (1S50) 19 L. J. Q. B. 
458 ; 15 Q. B. 733 ; 14 Jur. 1134 .— Q.b. ; 
S. C. (1848) 16 Sim. 17S ; 12 Jur. 344.-- 
v.-C., discussed and distinguished. 

Rooke v. Kensington (Lord) (1856) 25 L. J. 
Ch. 795 ; 2 K. & J. 753 ; 2 J ur. (N.S.) 755 ; 4 
W. R. 829.— WOOD, V.-C. 

Walsh v. Trevanion, referred to. 
Pallikelagatha Marcar v. Sigg (1880) L. R. 7 
Ind. App. 83, 100.— P.c. And see “Infant,” 
vol. i. col. 1312. 

Eyfe v. Arbuthnot (1857) 26 L. J. Ch. 646 : 
1 De G. & J. 406 ; 3 Jur. (N.S.) 651 ; 5 
W. R. 793 — discussed. 

Clarke, In re, Coombe v. Carter (1887) 56 
L. J. Ch. 642 ; 35 Ch. D. 109, 113 : 5» L. T. 
467 : 35 W. R. 388. — KAY, J. ; affirmed, 56 L. J'. 
Ch. 981 ; 36 Ch. D. 348 ; 57 L. T. 823 ; 36 W. R. 
293.— C.A. 

Rogers v. Earl (1757) 1 Dick. 294 . — m.r., 

discussed and applied. 

Bold r. Hutchinson (1855) 25 L. J. Ch. 598 ; 
5 De G. M. & G. 558, 56S ; 2 Jur. (n.S.) 97 ; 4 
W. R. 3.— L.C. 

Thomas v. Davis (1757) 1 Dick. 301. — 
M.R. ; r»nd Rogers v. Earl, referred to. 
Johnson v. Bragge (1900) 70 L. J. Ch. 41 ; 
[1901] 1 Ch. i,S, 36 ; 83 L. T. 621 ; 49 W. R. 
J98f 

cozens-hardy, J. — In Thomas v. Dads the 
bill was to rectify a mistake in a conveyance. 
The evidence of the attorney who received the 
instructions to prepare the deed, and did prepare 
the deed, was held admissible, though in that 
case not sufficient. . . . See also Rogers v. Dari, 
and Sugden’s Vendors and Purchasers (14th ed.), 
p. 172. — p. 44. 

Barrow v.Barrow (1854). 18 Beav. 529. — M.R.; 
varied, (1854) 24 L. J. Ch. 267 ; 3 Eq. R. 149 ; 
3 W. R. 122.— L.JJ. • 

Bold v. Hutchinsoa. (1855) 25 L. J. Ch. 598 ; 
5 De G. M. & G. 558 ; 2 Jur. (N.S.) 97 ; 
4 W. R. 3. — L.C., applied. m • 
Murray v. Parker (1854) 19 Beav. 305. — 
m.r., referred' to. 

King r. King-Harman (1873) Ir. R. 7 Eq. 446. 
— SULLIVAN, M.R. 

Bold v. Hutchinson, distinguished. 

Cobden r. Bagwell (1886) 19 L. R. Ir. 150, 
176. — PORTER, M.R. 

Honor v. Honor (1710) 1 P. Wms. 123 ; 
S. C. nom. Honour v. Honour, 2 Vein. 

658. — L.C., explained and distinguished. 
Partyn v. Roberts (1756) Ambl. 315*. — HARD- 
WICKE, L.C. 

Honor v. Honor, referred to. 

Sackville-West v. Hohuesdale (1870) 39 L. J. 
Ch. 505, 508 ; L. R. 4 H. L. 543, 554. — H.L. (E.) ; 
Satherli&t, l.c. dissengftig. 

• West v. Errissey ^1726 — 1757) 2 P. Wms. 
349 ; S. C. nom. West v. Erisey, 1 Bro. 
P. C. 225 ; 1 Corny ns 412. — ».L. (E.). 
Explained, Legg r.Goldwire (1736) Cas. t. Talb. 
20. — L.c. ; discussed, Roberts v. Kingsly (1749) 
1 Ves. sen. 238. — L.C. ; distinguished, Partyn r. 
Roberts (1756) Ambl. 315.— L.c. : Cordwell r. 
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Mackrill (1706) Ambl. 515 ; 2 Eden 344. — L.c. ; 
dimmed, Jones r. Morgan (1783) 1 Bro. C. C. 206. 
— L.C. ; Bold r. Hutchinson (1855) 25 L. J. Ch. 
598 ; 5 De Cl. M. & G. 558, 567 ; 2 Jur. (N.S.) 97 : 

4 W. R. 3. — L.C. ; Eastwood r. Lockwood (1867) 
36 L. J. Ch. 573, 570 ; L. R. 3 Eq. 187, 492 : 15 
W. JR. 611.— WOOD, v.-c. 

West v. Erisey, referred to. 

Martin, In rc, Smith r. Martin (1885) 54 L. J. 
Ch. 1071, 1072 ; 53 L. T. 34.— KAY, J. 

Legg v. Goldwire (1736) Cas. t. Talb. 20 — 
L.C., referred to. 

Bold r. Hutchinson (1855) 25 L. J. Ch. 598 : 

5 De G. M. & G. 558, 567 ; 2 Jur. (N.s.) 97 ; 4 
W. R. 3.— L.C. 

Legg v. Goldwire, application of. considered. 
Gundry, In re, Mills r. Mills [1898] 2Ch. 504 : 
07 L. J. Ch. 041 ; 79 L. T. 438 ; 47 W. R. 137.— 

NORTH, .T. 

Lister v. Hodgson (1807) L. R. 4 Eq. 30 ; 15 
W. II. 547. — ROM ILLY, M.R., explained and 
applied. 

M‘Meohan r. Warburton (1894) [1890] 1 
Ir. R. 435, 439. — CHATTERTON, V.-C. ; affirmed, 
C.A. 

Lister v. Hodgson, discussed. 

Weir r. Van Tromp (1900) 10 Times L. R. 531. 

— BYRNE, ,T. 

Lackersteen v. Lackersteen (1860) 30 L. 
Ch. 5. — WOOD, v.-c., referred to. 

M‘Meclian v. Warburton (1894) [1896] 1 
lv. 11. 435. — CHATTERTON, V.-C. ; affirmed, c.A. 

Welman v. Welman (1880) 49 L. J. Ch. 736 ; 

1 5 Ch. D. 570 ; 43 L. T. 145 .— m ALINS, V.-C., 
explained. 

Paul r. Paul (1880) 50 L. J. Ch. 14; 15 Oh. D. 
580, 590; 43 L. T. 239; 29 W. R. 281.— 
M A LI NS, \ r . -C. See pout , col. 32 1 1 . 

Anstruther v. Adair -$1 834) 2 Myl. & K. 513. 
— L.C. ; are 39 R. 11. 263, approved' and 
principle applied. '' 

Breadalbanc (Marquis) r, Clmndos (Marquis) 
(1837) 7 L. J. J4h. 28 ; 2 Myl. & Or. 711.— L.c. 

Breadalbane (Marquis) v. Chandos (Marquis) 
and Farquharson v. Seton (1828) 5 Russ. 
45. — M.R., referred to. 

Henderson r. Henderson (1843) 3 Hare 100. — 
W Kt RAM. V.-c.; S. 0. 13 1;. J. Q. B. 274; 6 
Q. B. 288; 9 Jur. 755 .---q.jb. 

Alexander v. Crosbie (1835) LI. & U. temp. 
Sugd. 145 . — l.c. 

Adhered to, Mortimer r. Short all (1842) 2 Dr. 

6 War. 363, 374: I Coil. & JL. 4.17.— L.C. ; dis- 
c united. Kookc r. Kensington (Lord) (1856) 25 
1,. J. Gh. 795; 2 K. & J. 753; 2 Jur. (N.s.) 755; 
4 W. R. 82th — wood, v.-c. ; Jenner r. Jenner 
(1S66) 35 L. J. Oh. 329 ; L. 11. 1 Eq. 361, 366 ; 
12 Jur. (N.s.) 138; 14 W. R. 305.— wood, V.-c. 

Alexander v. Crosbi supplied. *» 

.Johnson r. Brugge (P.Kfh) 70 1 j. J. Ch. 41 ; 
[1901] 1 Ch. 28,^36; S3 I* T. <>21 ; 19 W. II. 
198. 

CO/MNS-HAHI^Y. J. — fn Alexander v. Orosbie, 
which was a suit, to rectify a settlement, Sir E. 
Sugden says: ik ln all cases, perhaps, in which 
the Court has reformed a settlement, there has 
been something beyond the parol evidence, such. 


for instance, as the instructions for preparing the 
conveyance or a note by the attorney, and the 
mistake properly accounted for ; but the Coiirt 
would, 1 think, act where the mistake is clearly 
established by parol evidence, even though there 
is nothing in writing to which the parol ev^ence 
may attach.” — p. 44. % 

Harbidge v. Wogan (1846) 15 L. J. Ch. 
281; 5 Hare 258; 10 Jur. 703.— V.-C., 
referred to. * sr 

Welman x>. Welman (1880) 49 L. J. Ch. 736 ; 
15 Ch. D. 570, 578; 43 L. T. 1 45^ — M ALINS, V.-C. 

White v. Anderson (1850) 1 Ir. Ch. R. 419. 

— BRADY, L.C. 

Discussed, Stack r. Royse (?861) 12 Ir. Ch. R. 
246.,-cusack-smith, m.r. ; followed, Galavan 
r. Dunne (1879} 7 L. R. Ir. 144.— SULLIVAN, M.R. ; 
explained , Cleary r. Fitzgerald, 7 L. R. Ir. 229. — 
C.A. ; Bannatyne r. Ferguson (1895) [1896] 1 
Ir. R. 149.— C.A. 

Bunbury v. Lloyd (1844) 1 Jo. & Lat. 638. 
— sugden, L.C., discussed. 

White r. Anderson (1850) 1 Ir. Ch. R. 419.— 
BRADY, L.C. 

Wolterbeek v. Barrow (1857) 23 Beav. 423 ; 
3 Jur. (n.s.) S04.— M.R., apjJlied. 

Smith r. Iliffe (1875) 44 L. J. Ch. 755 ; L. R. 
20 Eq. 660, 668 (post). 

Wolterbeek v. Barrow, explained. 

Tucker v. Bennett (1888) 57 L. J. Ch. 507 ; 38 
Ch. D. 1. 14; 53 L. T. 650. — C.A. See post, 
col. 3213. ‘ 

Smith v. Iliffe (1875) 44 L. J. Ch. 755 : L. R. 
20 Eq. 666 ; 33 L. T. 200 ; 23 W. R. 851. 
— bacon, v.-C., referred to. 

Cogan r. Duffield (1S75) 45 L. J. Ch. 74, 78 ; 
L. R. 20 Eq. 789, 802— BACON, V.-C. ; affirmed, 
(1876) 45 L. J. Ch. 307 ; 2 Ch. D. 44 : 34 L. T. 
593 ; 24 W. R. 905.— C.A. 

Smith v. Iliffe, folio teed. 

Mdlormaek r. M‘Cormack (1877) 1 L. R. Ir. 
119. — C.A. BALL, L.C. and CHRISTIAN, L.J. 

Smith v. Iliffe, referred to. 

Hanley r. Pearson (1879) 13 Ch. D. 545; 41 
L. T. 073. 

[Counsel having urged that in Smith v. Iliffe 
his" lordship ordered a settlement to be rectified 
upon the plaintiff’s uncontradicted evidence.] 

bacon, v.-c.— To the best of my recollection 
the evidence consisted of something more than 
the affidavit of the plaintiff alone, although this 
does not appear from the report. — p. 548. 

[Warmington, who had been counsel for the 
plaintiff in that case, also thought there was 
further evidence.] 

Smith* v. Iliffe and Hanley v. Pearson, 

referred to. 

Welman r. Welman (1SS0) 49 L. J. Ch. 730 ; 
i 5 Ch. D. 570, 578 ; 43 L. T. 115 . — malinw, v.-c. 

Smith v. Iliffe, dissented from. 

- 1’ acker r. Bennett (1887) 57 L. J. Ch. 507 ; 
38 Ch. D. 1, 14 ; 53 L. T. 650.— c.A. ; reversing 
34 Ch. D. 754 ; 56 L. T. 119. — KEKEWICH, J. 

cotton. L.J. — In that ease [Smith v. Iliffe] 
there was a marriage of an infant ward of Court 
long before thejnfants’ Settlement Act, and the 
settlement wa$ one which the husband was 
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required to make depriving him of the rights 
which he would otherwise get by the marriage ; 
but a ^ ,er sotne years the lady came and said that 
this was not what she intended. That really 
could upt alter the settlement. It was not her 
settlement ; it was a settlement insisted on by 
the Courtffor her, and I think it is evident that 
the matter could not have been presented to the 
V.-C. in such a way that he could consider whether 
it was right under the circumstances to vary the 
settlement. *For wllat he said was this : c ‘ The 
case before the late M.R. of Wolterheeh v. Barrow 
(23 Beav.* 423, supra, col. 3212), though it pro- 
ceeded on facts which are not present here, is an 
authority as to the jurisdiction of the Court.” 
What was Wolterlteeh v. Barrow ? It was a case 
where on the instructions for the settlement 
being produced, it was found they .were contrary 
to what was contained in the deed executed. 
Now no one for a moment doubts that where it 
is shown that the actual contract and intention 
of the contracting parties was different from that 
which is expressed in the deed, the Court has 
jurisdiction to alter it. But there is ars-enormous 
difference between altering a settlement under 
those circumstances, and altering a settlement 
where there is no evidence whatever that there 
was a different intention at the time when the 
deed was executed, as in the case here. In my 
opinion we cannot consider that this case in any 
way supports the contention of the respondent 
here. If it~ intended to lay down any different 
principle as regards settlements to that which 
has hitherto prevailed, all I can say is that, with 
great respect to the V.-C., I cannot follow Smith 
v. Iliffe . — pp. 515, 516. 

Worsley v. Worsley and Wignall (1869) 38 
L. J. Mat. 43 ; L. R. 1 P. 64S ; 20 L. T. 
546 ; 17 W. R. 743.— LORD PENZAKCE, 
not applied. 

Charlesworth v. Holt (1873) 43 L, J. Ex 25; 
L. R. 9 Ex. 38, 42 ; 29 L. T. 647 ; 22 W. R. 94. 

— 'Euf. 

bramwell, B. — As for the case before Lord 
Penzance, I think we cannot rely on it, because 
it is a decision on a deed which was made after 
the passing of the Divorce Act. — p. 29. 

Worsley v. Worsley and Wignall, not 

applied. 

Dormer (otherwise Ward) i\ Ward (1900) 69 
L. J. P. 65 ; [1900] P. 130, 137 ; 28 L. T. 469 ; 
48 W. R. 524 ; reversed, 69 L. J. P. 144 ; [1901] 
P. 20 ; 83 L. T. 556 ; 49 W. R. 149.— C.A. See 
‘‘Husband and Wipe,” vol. i. col. 1223. 

BARNES, j . — Worsley v. Worsley and Wignall 
. . . does not bear on the present case. In that 
case there was a separation deed between the 
husband and wife, and the husband afterwards 
obtained a decree of dissolution. »He then 
applied to the Court to reduce the amount of 
his covenant in the deed, and the Court did so, 
holding the deed to be a post-nuptial settlement. 
— p. 69. ■ 

Hope v. Hope (1874) 44 L. J. Mat. *31 r 
L. R. 3 P. 226 ; 31 L. T. 592 ; 23 W. R. 
110. — SIR J. HANNEN, discussed and 
distinguished . 

Hart v. Hart (1881) 50 L. J. Ch. 697 ; 18 
Ch. D.. 670, 681 45 L. T. 13 ,30 W. R. 8.— 
KAY, J. . , 


Davies v. Davies and M'Carthy (1S6S) 37 
L. J. Mat. 17.— SIR J. wilde, referred to. 

Maudslay v. Maudslay (1877) 47 L. J. P. 26 ; 

2 P. D. 256 ; 38 L. T. 323. — HANNEN, p., 
applied. 

Oppenheim r. Oppenheim (1884) 9 P. D.. 60 ; 
53 L. J. P. 48 ; 32 W. R. 723. 

butt, J. — The words of the statute [22 & 23 
Viet. c. 61, s. 5] are sufficient to give me juris- 
diction [to extinguish a joint power of appoint- 
ment of new trustees], and Davies v. Davies is 
not really a decision to the contrary. In Maud- 
slay v. Maudday such an order was made by 
consent, and in this case there is no opposition. 
— p. 61. 

Carstairs v« Carstairs, Billson, and Dicken- 
son (1864) 33 L. J. Mat. 170 ; 3 iiw. & Tr. 
538 ; 10 L. T. 696 ; 12 W. R. 1015.— 
SIR C. CRESSWELL, referred to. 

Miller v. Miller (1869) 39 L. J. P. 4 ; L. R. 
2 P. 13, 15 ; 21 L. T. 471 ; IS W. R. 152.— 
LORD PENZANCE. 

Callwell v. Callwell and Kennedy (1S60) 

3 Sw. & Tr. 259. — SIR C. CRESSWELL, 
referred to. 

Le Sueur v. Le Sueur (1876) 45 L. J. P. 73 ; 
1 P. D. 139, 143 ; 34 L. T. 511 ; 24 W. R. 616.— 
SIR J. HANNEN ; Niboyet v. Niboyet (IS 78) 48 
L. J. P. 1 ; 4 P. D. 1, IS ; 39 L. T. 486 ; 27 
W. R. 203. — C.A. ; (brett, l.J. dissenting). 

Corrance v. Corrance (1S68) 37 L. J. Mat. 
44 ; L. R. 1 P. 495 ; IS L. T. 535 ; 16 
W. R. 893.— LORD PENZANCE, applied , 

Graham v. Graham and Griffith (1869) L. R. 1 
P. 711; 20 L. T. 500; 17 W. R. 628 .— Lord 
Penzance. 

Corrance v. Corrance, not applied. 

Ansdell r. Ansdell (1SS0) 49 L. J. P. 37; 5 
P. D. 138, 140 ; 43 L. T. 224 ; 2S W. R. S32.— 
hannen, p. And see “ Husband and Wife,” 
vol. i. col. 1223. 

Clennell v. Clennell, W. N. (1884) 14.— 
PEARSON, J., discussed. 

Lovell v. Wallis (1884) 50 L. T. 681. — KAY, J. 


8. Rescission by Court. 

Paul v. Paul (1880) 50 L. J. Ch. 14 ; 15 
Ch. D. 580 ; 43 L. T. 239 ; 29 W. R. 281. 
— malins, v.-c., not followed. 

Paul v. Paul (1881) 19 Ch. D. 47 ; 51 L. J. Oh. 
5 ; 45 L. T. 437. 

fry, J. — The petitioners rely on the proposition 
that a settlor can revoke a trust which he has 
finally and conclusively declared in favour of a 
volunteer. This proposition is supported by the 
decision of my lean&d predecessor, Malins, V.-C., 
on a former petition in this suit, which is reported. 
But for that decision I should have thought that 
the law on this subject was clear. T thought 
that a gift conclusively made to or in favour of a 
volunteer was incapable of being revoked by the 
donor, and I thought j^at one mode of making 
such a gift was by a completed declaration of 
trust in favour of the*volunteer* In my opinion, 
the law has been conclusively settled in that 
way, and, therefore, notwithstanding the respect 
which I entertain for my learned predecessor, 
and the anxiety which I always feel to follow 
his decisions, I am constrained to make no order 
upon the petition. — p. 4S. 
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Paul v. Paul, 15 Oil. D. 580, overruled. 

Paul r. Paul (1882) 20 Ch. D. 742 ; 51 L. J. Ch. 
859 ; 47 L. T. 210 ; 30 W. R. 801.— 0. A., affirming 
FRY, J. (supra). 

Paul v. Paul, 20 Oh. D. 742, disrupted. 

Meredyth r. Meredyth aiul Leigh (1895) 64 
L. J. P. 54 ; [1895] P. 92 ; 11 R* G51 ; 72 L. T. 
898 : 43 W. B. 304 . — jeune, p. 

Hoghton v. Hoghton (1852) 21 L. J. Ch. 
482 : 15 Beav. 278 ; 17 Jur. 99. — M.R. 

Adhered to, Cobbett r. Brock (1855) 20 Beav. 
524 . — m.r. ; referred to, Jenner r. Jenner (I860) 
30 L. J. Ch. 201 ; 2 Be G. F. & J. 359 : 8 Jur. 
(N.B.) 1314 ; 3 L. T. 488 ; 9 W. R. 109.— CAMP- 
BELL, L.C. : Chambers v. Crabbe (1865) 34 Beav. 
457 ; J1 Jur. (N.s.) 277 ; 12 L. T. 46. — ROMILLY, 
m.r, ; di Mussed, Turner r. Collins (1871) 41 L. J. 
Ch. 558 ; L. B. 7 Ch. 329, 338 ; 25 L. T. 779 ; 
20 W. R. 305. — HATH ERL ICY. L.C. ; Carnegie v. 
Carnegie (1874) 30 L. T. 460, 462; 22 W. R. 
595.— hall, v.-c. (affirmed, 31 L. T. 7 : 22 
W. R. 783. — C.A.) ; Fane r. Fane (1875) L. R. 20 
Eq. 698, 709. — HALL, v.-c. ; Lovell r. Wallis 
(1884) 50 L. T. 681. — KAY, J. ; Allcard r. Skinner 
(1889) 56 L. J. Ch. 1052 ; 36 Ch. D. 145, 160 ; 
57 L. T. 61; 36 W. II. 251 . — KEKEWICH, J. 
(affirmed, c.A. ; cotton, l.J. dissenting). 

Hoghton v. Hoghton, considered. 

Hoblvn r. Hoblyn (1889) 41 Ch. D. 200 : 60 
L. T. 499 ; 38 W. R. 12. 

kekewich, j. — As regards the second jjoint 
[that a bargain between father and son, if unfair, 
or unfairly effected, is not necessarily fatal to the 
entire arrangement] I need only refer to Hoghton 
v. JFofjhton, where the Court was satisfied that 
there was a benefit to the father obtained without 
due protection to the son, and yet took pains to 
explain that in addition there were unreasonable 
provisions in the deed which assisted the Court 
to interfere. This is stated in a passage on 
p. 814, and is also, 1 think, a fair conclusion 
from the rest, of the judgment, though it is some- 
t imes difficult to determine whether the particular 
language should be more properly referred to the 
subject. «>f re-sett lemen Is generally or exclusively 
to tljose in which J.lie father gains a benefit. 
Lord Cump*b(tll read the judgment, as I do : see 
Jenner v. Jenner (sup rtf), I fop h ton v. Ifotjhton 
was relied on in Turner v. ('allins ( supra ) as an 
authority tlial a tiansaction between father and 
son must, be set. aside wholly if at all, and could 
not be rectified by striking out an improper pro- 
vision. That was not. a case of re-settlement , 
but the L.C. (Lord Hathcrley) accepted the 
analogy, and held that, rectification was possible 
as against a party admitting it to be proper, 
notwithstanding that the transaction stood as a 
whole. — p. 207. „ 

Hoghton v. Hoghton, applied. 

Bischoff’s Trustee r. Frank (1903) 89 L. T. 
3-SS. — WRIGHT, .T. 

Turner v. Collins (1871) 41 L. J. Ch. 558 
{supra), applied. 

M'hiiyiv’s Trust wrt\JTCstate, In r0 (1888) 21 
L. R. In 421, 436 .— ohAttkkton, v.-c. 

Turner v. '‘Collins, considered. 

Hoblyn r. Hoblvn (supra). 

Cory v.-iCory (1747) 1 Ves. sen. 19. -L.C. ; 
and Stewart v. Stewart (1839) 6 Cl ,<k F. 
911 ; Much & R. 401.— i-i.l. (sc.); S. C. 
6 01. & F. 970.— h.l. (sc.), diseussed. 

JLovell r. Wallis (1884) 50 L. t. 681. — KAY, J. 


Dutton v. Thompson (1883) 52 L. J. Ch. 
661 ; 23 Oil. I). 278 ; 49 L. T. 109 ; 31 
W. R. 596. — C.A,, rule in. not applied. 
Hoblyn r. Hoblyn (1889) 41 Ch. I). 200, 204 ; 
60 L. T. 499 ; 38 W. R. 12 . — kekewiGh, J. 

• “* 

Dutton v. Thompson, on question, of costs, 
discussed. 

Merrv r. Pownall (1S98) 67 L. J. Ch. 162 ; 
[1898] 1 Ch* 306, 310 ; 78 L. T. 146.; 46 W.R.4S7. 

kekewich, j* — Where a man is seeking to set 
aside his own settlement, it is very haul to say, 
as against the trustees of the settlement, that 
they shall not have their costs. In Dutton v* 
Thompson , which was a casq,of a voluntary settle- 
ment, the V.-C. of the County Palatine gave 
judgment to set aside the settlement with costs 
against the'trustee. And on appeal Jessel, M.R. 
said that, as the deed was set aside, there was no 
fund out of which to pay costs. But I think 
that later cases have modified that, and the strict 
rule that the fund was gone has not been held to 
apply,— p. 163. 

Strathmore (Countess) v. Bowles (178S) 2 
Bro. C. C. 345 : 2 Cox 28.— BULLER, ,t. ; 
affirmed, 1 Ves. 22 : 1 R. It. 76. — L.C. ; 
and nom. Bowles v. Strathmore (Countess) 
(1797) 6 Bro. P. C. 427.— H.L. (e.). 

Re plained, Ball r. Montgomery (1793) 4 Bro. 
O. C. 339; 2 Ves. 193; 2 R. JLL 197.— L.C. ; 
St. George <*. Wake (1S33) J Myl. & K. 610 ; 
Coop. t. Brougham 129, — L.C. ; discussed, Tullet. 
r. Armstrong (1840) 9 L. J. Ch. 41 ; 4 Myl. 
A Cl*. 377, 390.— COTTENHAM, L.C. ; referred to, 
England v. Downs (1840) 9 L, J. Ch. 313; 

2 Beav. 522 ; 4 Jur. 526. — langdale, M.R. 

Strathmore (Countess) v. Bowles, referred to. 
Hope Hope (1854) 5 Giff. 13 ; 11 Jur. 823 ; 
2 W. R. 674. — STUART, V.-c.: Downes r. Jennings 
(1863) 32 L. J. Ch. 643; 152 Beav. 290 .- m.r. 
See post, col. 3217. 

Strathmore (Countess) v. Bowles, principle 
explained and- not applied. 

M ‘ Keogh ?\ M 4 Keogh (1870) Ir. R. 4 Eq. 338 ; 
18 W. lb 861.— CHATTERTON, V.-C. 

Strathmore (Countess) v. Bowles, distin- 
(jvished and not applied. 

Lyon v. Lyon’s Trustees (1901) 3 Fraser 653. — 
OT. or SESS. 

Ball v. Montgomery (1793) 4 Bro. 0. 0. 339 ; 
2 Ves. 193 : 2 It. R. 197. — L.O., discussed. 
St. George r. Wake (1833) 1 Myl. & K. 610 ; 
Coop. t. Brougham 129 : 36 R. R. 389. — L.C. 

Carleton v. Dorset (Earl) (1686) Eq. Gas. Abr. 
59 ; 2 Vern. 17. — L.c., discussed. 
Strathmore (Countess) r. Bowles ( post) ; 
Godda*il r. Snow (1826) 1 Russ. 485 ; 25 R. R. 
111. — M.R. : St. George r. Wake (post). 

King v. Cotton (1 732) 2 P. Wins. 674; Moseley 
261. — L.c. (see S. C. (1726) 2 P. Wms. 
358 ; Moseley 259. — L.C.), discussed. 
Strathmore (Countess) r. Bowles (1788) 2 Bro. 
C. O. 345 ; 2 Cox 28. — BULLER, ,J. (supra). 

King v. Cotton, considered. 

Cecil /*. Butcher' (1821) 2 J. & W. 565; 22 
R. R. 213. — M.R. ; St. George r. Wake (1833) 1 
Mvl. & K. tGIO ; Coop. t. Brougham 129: 36 
Em. 389.— 'L.C. 

i -1 
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Goddard v. Snow (182(0 1 Russ. 4S5 ; 25 
R. R. 111. — M.R., considered. 

St. George r. Wake (1833) 1 Myl. & K. i>10 ; 
Coup. t. Brougham 120 ; 36 R. R. 380. — I?.C. 

Goddard v. Snow, referred to. 

England Downs (18*0) 9 L. J. Ch. 313; 2 
Beav. 522 ; 4 Jin-. 526. — LANGDALE, M.R. ; 

Griggs r. Staplee (184S) 2 De G. k Sm. 572 ; 13 
Jur. 29. — KNIGHT BRUCE, V.-C. 

’•* rr 

Goddard v.Snow and Taylor v. Pugh (1842) 
12 L. J. Ch. 13 : 1 Have 608 ; 6 Jur. 800. 
WIG RAH, Y.-C., principle approved and 
applied. 

Chambers r. Crabl# (1865) 34 Beav. 457 ; 11 
Jur. (N.S.) 277 ; 12 L. T. 46. — M.R. 

Lance v. Norman (1672) 2 Rep. Ch. 70 ; and 
Howard v. Hooker (1650) 2 Rep. Ch. 81, 
discussed. 

St. George /-. Wake (1833) 1 Myl. k K. 610; 
Coop. t. Brougham 129 : 36 R. R. 380. — L.C. 

St. George v. Wake, referred to. c 
Griggs r. Staplee (1848) 2 De G. & Sm. 572 ; 
13 Jur. 29. — KNIGHT BRUCE. Y.-C. 

Blanchet v. Poster (1751) 2 Ves. sen. 264. — 
L.C., discussed. 

Goddard r. Snow (1826) 1 Russ. 485 ; 25 R. R. 

110. — M.R. ; St, George r. Wake(lS33) 1 Myl.&K. 
116 ; Coop. t. Brougham 129 ; 36 R. R. 389. — L.C. 

De Manneville v, Crompton (1813) 1 V. k B. 
354 ; 12 R. R. 233. — L.C., discussed. 

St. George r. Wake (supra) : Taylor v. Pugh 
(1842) 12 L. J. Ch. 73 ; 1 Hare 608 ; 6 Jur. 890. 
— WIG RAM, Y.-C. 

Hunt v. Matthews (1 686) 1 Vern. 408 ; Eq. 
Oas. Abr. 59, pi. 5. — L.C., referred to. 
Goddard r. Snow (1826) 1 Russ. 485 ; 25 R. R. 

111. — Ai.it. ; St. George v. Wake (1833)1 Myl. &K. 
CIO ; Coop. t. Brougham 129 ; 36 R. R. 389. — L.C. 

Hunt y. Matthews, commented, on. 

Downes r. Jennings (1863) 32 L. J. Ch. 643 ; 
32 Beav. 290 ; 9 Jur. (N.S.) 1264 ; 8 L. T. 341 ; 
11 W. R. 52^ 

ROM illy, m.r. — JELuitv. Matthews went further 
than any other case on this subject in support 
of the settlement against the husband ; it was 
difficult to reconcile it. with the principles laid 
down in Strathmore (Countess) v. Bowles (supra, 
col. 3216). In Hunt v, Matthews, however, the 
Court sustained a- settlement made by a widow 
after a treaty for a second marriage had com- 
menced. The settlement was made in favour of 
her children by a first marriage. — p. 646. 

Poulson v. Wellington (1729) 2 P. Wins. 533., 
— L.C, ; affirmed. H.L. (K.), discussed. 
Goddard v. Snow (1826) 1 Russ. 485 ; f 5 R. R. 
Ul.— m.r. ; St. George r. Wake (1833) 1 Myl.&K. 
610 ; Coop. t. Brougham 129 ; 36 R. li, 389. — L.C. 

Poulson v. Wellington, discussed and dis- 
tinrjuished. 

Griffith-Boscawen •>:. Scott (1884) 53 L. J. dh. 
571 ; 26 Ch. D. 358, 361 ; 50 L. T. 386 ; 32 
W. R. 580. — KAY, J. 

Poulson v. Wellington, followed. 

FarnelPs Settled Estates, In re (1886) 33 
Ch. D. 599 ; 35 W. R, 250. — NORTH, j. 


Prideaux v. Lonsdale (1S63) 32 L. J. Ch. 317 ; 
4 Giff. 159 ; 1 K E. 565 ; 9 Jur. (N.S.) 48S : 8 
L. T. 109 : 11 W. R. 531— STUART, Y.-c. ; 
affirmed , 1 De G. J. k S. 433 ; 2 N. R. 144 ; 9 
Jur. (N.S.) 507 ; 8 L. T. 554 ; 11 W. R. 705. — 
L.JJ. 

Prideaux r. Lonsdale. 

Applied, Everitt r. Everitt. (1870) 39 L. J. Ch. 
777 ; L. R. 10 Eq. 405, 410 ;. 23 L. T. 136 ; 18 
W. R. 1020. — JAMES, V.-C. : distinguished, 
Phillips v. Munnings (1871) 41 L. J. Ch. 211 ; 
L. R. 7 Ch. 244, 247 : 20 W. li. 29.— L.C. ; com- 
mented on. Baker r. Loader (1872) L. R. 16 Eq. 
49, 58; 42 L. J. Cli. 113; 21 W. R. 167.— 
MALINS. V.-C. : referred to, Wei man r. Welman 
(1880) 49 L. J. Ch. 736 ; 15 Ch. D. 570, 578 ; 43 
L. T. 145.— MALINS, V.-C. • 

Wormald v. De Lisle (1840) 3 Beav. IS.— 
m.r. ; and Vernon v. Vernon (1837) 2 
Myl. k Cr. 145. — L.C., referred to. 

Kelly c. Rogers (1855) 1 Jur. (N.S.) 514 ; 3 
W. R. 442. — WOOD, Y.-c, 

Blenkinsopp v. Blenkinsopp (1S50) 19 L. J. 
Ch. 425 ; 12 Beav. 568; 14 Jur. 777.— 
M.R. ; affirmed, (1852) 21 L. J. Ch. 401 ; 
1 De G. M. k G. 495 ; 16 Jur. 787. — L.JJ. 
Applied, Barned’s Banking Co., In re, Thorn- 
ton, Ex parte (1867) 36 L. J. Ch. 190 ; L. R. 2 
Ch. 171, 176 ; 15 L.T. 523 ; 15 W. R. 292.— L.JJ. ; 
Moi^nev, In re (1876) 21 L. R. Ir. 27, 64. — C.A. ; 
referred to, on question of costs, Sanderson c. 
Blyth Theatre Co. (1903) 72 L. J. K. B. 761 ; 
[1903] 2 K. B. 533, 542 ; 89 L. T. 159 ; 52 W. R. 
33. — C.A. 


9. Revocation. 

Page v. Horne (1840) 9 Beav. 570.— M.R. ; 
S. C. (1848) 17 L. J. Ch. 200 ; 11 Beav. 227 ; 
12 Jur. 340.— m.r., discussed. 

Bond r. Walford (1886) 55 L. J. Ch. 667 ; 32 
Ch. D. 238, 241 : 54 L. TMJ72. — PEARSON, J. 

Clavering v. Clave-ring (1704) 2 Vern. 473 ; 
Pre. Ch. 235. — L.K. ; affirmed, (1705) 7 
Bro. P. 0. 410. — . 

Approved, Chadwick v. Dolcman (1705) 2 
Vern. 528. — L.K. (and see Stratford r. Powell 
(1807) 1 Ball & B. I. — MANNERS, L.C.) ; referred 
to, Ulavell r. Littleton (1710) Pro. Oh. 305 ; CS i lb. 
Eq. R. 37. — L.K. ; Birch v. Blagrovc (1 755) Ambl. 
264. — L.C. ; Worrall r. Jacob (1817) 3 Meriv. 
256, 270. — M.R. ; Cecil r. Butcher (1821) 2 J. k 
\V. 565, 574 ; 22 li. R. 213.— m.r, ; Ivor r. Ker 
(1869) Ir. li. 4 Eq. 15,21. — L.C. and L.J. ; Jones, 
In re, Farrington r. Forresier (1893) 62 L. J. Ch. 
996 ; [1893] 2 Ch. 461, 473 ; 3 li. 498 ; 69 L. T. 
45.— NORTH, J. • 

Croker v. Martin (18271 1 Bligh (N.S.) 573 ; 
1 Dow & Cl. 15 ; 30 li. li. 93. -H.L. (u;.). 
Applied, Anstey n. Newman (1870) 39 L. J. 
Ch. 769.— ROMILLY, M.R. 

• Villerf v. Beaumont (1682) .1 Vern. 10O. — 
l.c. ; and BrookbSnk v. Brookbank (1691) 
1 Eq. Oas. Abr. J 68, referred to. 

Bill v. Cureton (1835) 4 L. J. Ch. 98 ; 2 Myl. 
& K. 503, 510 ; 39 R. R. 258.— M.R. 

Thorne v. Thorne (1682) l^Vem. 141.— L.K. , 

applied. 

Doe d. Lewis v. Davies (1837) 6 L. J. Ex. 176 ; 
2 M. k W. 503 ; M. k H. 98. — ex. 



8219 


SETTLEMENT. 


3220 


Barlow v. Heneage (17U2) Pre. Ch. 210. — 
L.K., considered . 

.Cecil v . Butcher (1821) 2 J. & W. oOo, 574 ; 
22 R. B. 213.— M.Ji. 

Ward v. Lant (1701) Pre. Cli. 1 82. — l.k., 
referred to. 

Bircli v. Blagrave (1755) Ambl. 20-1. — L.C. 

Ward v.Lant and Johnson v. Boyfield (1791) 

1 Vern. 31*1. — L.C., applied. 

Stratford c. Powell (1807) 1 Ball & B. 1. — 
MANNERS, L.C. 

Ward v. Lant, dinting in shed. 

Doc d. Roberts r. Roberts (1819) 2 B. &; Aid. 
307 ; Daniel 143 ; 20 R. R. 477. — K.R. 

Ward v. Lant, considered. 

Cecil v. Butcher (1821) 2 J. & W. 505, 574 ; 
22 R. R. 213. -M.R.. 

Ward v. Lant, d/ist'nuju Uhed. 

Way’s Trusts, In re (1804) 2 De G. J. &. S. 305, 
372.* —L.JJ. See pod. 

Birch v. Blagrave (1755) Ambl. 204. — L.C. 
Bistiiujuished, Doe//. Roberts r. Roberts (1819) 

2 B. & Aid. 307 ; 20 R. Lt. 477. — K.B. ; S. C .nom. 
Roberts r. Roberts (ISIS) Daniel 143. — EX. ; 
considered. , Cecil r. Butcher (1821) 2 J. & W. 
5(55, 570 ; 22 R. R. 213. — AI.R. 

Birch v. Blagrave and Cecil v. Butcher, 

distinguished. 

Way’s Trusts, hi re (1804) 2 De G. J. A S. *JG5 ; 
34 L. J. Oh. 49; 4 N. R. 453: 10 Jur. (n.S.) 
1010 ; 11 L. T. 495; 13 W. R. 149. 

turner, L.J. — In Ward v. Lant (sup mi). 
Bird v. Blau rare, and Cecil v. Butcher , the 
duels were executed for particular purposes of 
the grantors without any intention of beneliting 
the grantees. — p. 372. 

Platamone v. Staple (181 5) G. Cooper 250. — 
e.i\ 

Sot followed ) Roberts v. Roberts (1819) Daniel 
145 .— hx.; discussed. Doe d. Roberts r. Roberts 
(supra) ; Cecil r. Butcher (suprai). 

Roberts v. Roberts '(supra) and Doe d. 

Roberts v. Roberts, distinguished. 
Brackejibury v.*Brackenbury (1820) 2 J. & 
\V. 391 : 22 II. R. 180. — L.O., considered. 
Cecil /*. Butcher (supra). 

Doe v. Roberts and Brackenbury v. Bracken- 
bury , did i n<ju ished. 

Greene r. Bat email (1872) L. It. 5 II. L. 591. 
— ILL. (IK.). 

Fletcher v. Fletcher (IS 14) 14 L. J. Ch. 00 ; 

1 Hare 07 : S ,Jur. It) in.— V.-o. 

A of applied. Bridge, r. Bridge (1852) 22 L. J. 
Ch. 189; 10 Beav. 315, 321; 10 Jur. 1031; 

1 W. It. 4. ALU.; (list im/ki shed, Seales /*. Maude 
(1855) 25 L. J. (Mi. 433 ; 0 Do G. M. & G. 43, 53 ; 

I Jur. (N.s.) 1147; 3 W. II. 527. — L.C. : discussed, 
Woodford r. (Miarnley (1800) 28 Beav. 90, 1 0 1 . — 
m.k. ; applied, Bonfieid r. Hassell (1 803) 32 Beav. 
217. — M.K. : referred to. Patch r. Shore (1803) 
32 L. J. Ch. 185 : 11 W % K. 142. -KISDHIWLEV? 
v.-c. ; Hobson r. IlioruJln (1880) 20 Jj. It. Ir. 
255, 273. - C.A.* Patrick,*!** re. Bills r. Tatiianw 
(1890) On L. J. Ch. Ill; [1891] 1 Ch. 82,88; 

03 D. T. 752 ; 39 W. R. 1 13.— d.A. 

Cotton v. King (1720) 2 P. Wins. 358; 
Moseley 259. — L.C., disressnl. 

Cecil r. Butcher (1821) 2 J. A W. 505, 575; 
22R.lt. 213.— M.K. 


Cotton v. King, distinguished. 

Way’s Trusts, In re (1804) 34 L. J. Ch. 49, 52. 

— -L.33. ^post). • * 

Hope y. Harman (1848) 11 Jui* 1097.— 
Q.B., referred to. t 

Way’s Trusts, In re (supra). 

Way's Trusts. In re (18G4) 10 L. T. 770 ; 
12 W. R. 1094.— ale. ; reversed, 34 L. J. Ch. 
49 ; 2 De G. J. & 8. 305 ;*4 N. Rf 453 ; 10 Jur. 
(N.S.) 1000 ; 11 L. T. 495 ; 13 W. R. 149.— L.JJ. 

Way’s Trusts, In re. applied. 

Hall r. Hall (1872) 41 L. J. Ch. 007 ; L. R. 
14 Ecp 305, 377 ; 27 L. T. *15 ; 20 W. It. 797.— 
WICKENS, v.-c. ; reversed, c. A. See post. 

• 

Way’s ff rusts, In re, refer red to. 

Lucan, In re, Hardinge r. Cobden (1890) 00 
L. J. Ch.' 40 ; 45 Ch. D. 470, 474 ; 03 L. T. 538 ; 
39 W. R. 90. — CHITTY, J. 

Worrall v. Jacob (1817) 3 Mcriv. 250.-M.it., 
deferred to. 

Lee r. Thurlow (1824) 2 B. & C. 547, 554 ; 26 
R. R. 453. — K.B. : Hall r. Hall (supra). ' 

Lanham v. Pirie (1850) 2(1 L. J. Ch. 80 ; 2 
Jur. (n.S.) 753; 28 L. T. 98; 4 W. R. 099.— 
ST HALT, v.-C.; varied, (1857) 3 Jur. (N.S.) 704 ; 
29 L. T. 171 ; 5 W. R. 540. — L.C. and l.jj. 

Bill v. Cureton (1835) 4 L. J. Ch. 98 ; 2 Myl. 
& K. 503 ; 39 It. R. 258. — M.R., discussed 
and - not applied. 

Davies c. Quartermain (1840) 4 Y. & C. 257. 
— EX. EQ. 

Bill v. Cureton, referred to. 

Hen riques r. Bensiisan (1872) 20 W. R. 350, 
351.— MA LINS, V.-C. 

Haldred v. Gilham (1719) 1 P. Wms, 577.— 
L.C. 

J)is*.in(ju ished, Soar r. Asliwell (IJ39) 3 
Swanst. 411. n. — L.C. ; discussed, Boughton v, 
Boughton (1739) 1 Atk. 025 ; 9 Mud. 212. — L.C. ; 
Bolton r. Bolton (1739) 3 Swanst. 414, n. — L.C. ; 
Worrall r. Jacob (1817) 3 Meriv.250, 271 . — m.k. ; 
Cecil r. Butcher (1821) 2 J. A W\ 505,575; 
22 It. R. 213 . — m.k. ; applied , Uniacke r. Giles 
(1828) 2 Moll. 207. HART, L.C. ; referred to, 
Wav’s Trusts, In re (1804) 2 DeU. J. & 8. 305, 
372’; 31 L. J. Oh. *19 ; 4 N. U. 453 ; 10 Jur. 
(N.S.) 1000 ; 11 L. T. 495 ; 13 \\ . U. 149.— L.JJ. 

Naldred v. Gilham and Nanney v. Williams 
(1850) 22 Beav. 152.- M.U., discussed. 

Hall r. Hall (1873) 12 L. J. Oil. 414 ; L. R. 8 
Ch. 130, 13(> ; 28 L. T.3S3 ; 21 W. R. 373.— c.A. 

JAMES. L.J.— One of the earliest cases, if not 
the earliest, in which the absence of a power of 
revocation was relied on was Said red v. ( ffilham . 
In that # case the iM.it. had with great clearness 
decreed in favour of the settlement., and although 
that decree was reversed by Lord Macclesfield, it 
is plain from his judgment, not only that he did 
not mean to lay down any such general rule as 
tlyit contended fur in the present ease, but that he 
had no idea that such a rule existed. It is said 
that in dJuguenhi v. Baselet/ (14 Yes. 273. — L.C. ; 
see “Fraud.” vol. i. col. lir*G) it was laid clown 
that the absence of a power of revocation was 
strong evidence that the party did not understand 
the transact i os. But that expression must be read 
in counectionVith ilie context. . . . In Xatineg v. 


i no 
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1 Mlliams there was the conclusive circumstance 
that the settlor actually struck out the word 
irrevocably, and that the deed as it was executed 
contained^ recital that the testator was desirous of 
revocably settling the property. In that case, 
moreover, the solicitor, who prepared the deed, 
took a life interest-' in remainder with remainder 
to his children in tail. But even in that case the 
learned judge did not consider himself warranted 
in declaring tfre deed Void without a very careful 
and elaborate examination of all the surrounding 
facts and circumstances. — p. 445. 

Bough ton v. Boughton (1739) 1 Atk. 625 ; 
9 Mod. 212. — ft.c., referred to. 

Worrall r. Jacob (1817) 3 Meriv. 256,271. — M.R. 

Boughton v. Boughton, considered. 

Cecil v. Butcher (1821) 2 J. & W. 565, 575 ; 22 
R. R. 313.— M.R. 

Boughton v. Boughton, referred to. 

Patch t. Shore (1863) 32 L. J. Ch. 185 ; 11 
W. R. 142. — KINDERS LEY, V.-C. e 

Anderson v. Els worth (1861) 30 L. J. Ch. 
922 ; 3 Gift. 154 ; 7 Jur. (N.S.) 1047 ; 4 
L. T. S22 ; 9 W. R. 888.— STUART, Y.-C. : 
and Forsllaw v. Welsby (1860) 30 L. J. Ch. 
331 ; 30 Beav. 243 ; 7 Jur. (N.S.) 299 ; 4 
L. T. 170 ; 9 W. R. 225. — M.R., discussed. 

Coutts v. Acworth (1869) 38 L. J. Ch. 694 ; 
L. R. 8 Eq. 558, 567 ; 21 L. T. 224 ; 18 W. R. S3. 
—M ALINS, V.-C. 

Forshaw v. Welsby, discussed. 

Hall v. Hall (1S73) 42 L. J. Ch. 444 ; L. R. S 
Ch. 430, 437 ; 28 L. T. 383 ; 21 W. R. 373.— C.A. 

JAMES, L.J. — In For slum v. Welsh ij . . . 
where the deed was set aside at the instance of 
the settlor himself, the Court came to the con- 
clusion on all the facts and circumstances that the 
deed was in truth in the nature of a donatio 
mortis causa. — p. 446. 

Toker v. Toker (1862) 31 Beav. 629 ; 9 Jur. 
(N.S.) 370. — M.R. ; affirmed, (1863) 3 Be G. J. & S. 
487 ; 32 L. J. Ch. 322 ; 8 L. T. 777.— L.JJ. 

Toker VT Toker, referred to. 

Coutts r. Acworth (I860) 38 L. J. Ch. 094 ; 
L. R. 8 Eq. 558, 563 ; 21 L. T. 224 ; 17 W. R. 
1121.— M ALINS, V.-C. 

Toker v. Toker, approved and applied. 

Hall r. Hall (1873) 42 L. J. Ch. 444, 446 ; 
L. R. 8 Ch. 430, 437 : 2S L. T. 383 ; 21 W. R. 373. 
— C.A. L.c. and l.jj. [see post , col, 3223) ; Horan 
r. MacMalion (1886) 17 L. R. Ir. 641. 653. — C.A. 

Coutts v. Acworth (1869) 38 L. J. Ch. 694 ; 
L. R. 8 Eq. 558 ; 21 L. T. 224 ; 17 W. R. 
1121. — M ALINS, v.-c., considered. 

Phillips r. Mullings (1871) 41 L. J. SJh. 21 1 ; 
L. R. 7 Ch. 244, 247 [see post) ; Welman r. Wel- 
man (1880) 49 L. J. Ch. 730 ; 15 Ch. D. 570, 577 ; 
43 L. T. 145.— MALINS, V.-C. 

Wollastou v. Tribe (1869) L. R. 9 Eq. 44 ; 
21 L. T. 449 ; 18 W. R. 83.— M.R., con- 
sidered. 

Phillips v. Mullings (1871) L. R.7 Ch. 244 : 41 
L.J. Ch. 211 ; 20 W. R. 129. 

hatherley, L.C. — It has, for instance, been 
almost laid down in Coutts v. Acworth (supra), I 
that, where there is no power qf revocation, 
the deed will be set aside ,* and Wollaston v. 


I Tribe and Everitt v. Everitt {post), have been 
I relied on as favouring the same view. But 
whether there should be a power of revocation 
or not must- depend upon the circumstances ; 
and it cannot be laid down as a general rule 
that such a deed would be voidable unless it 
contained a power of revocation. — p. 247. 

Wollastou v. Tribe, referred to. 

Welman r. Welman (1880) 49 L. J. Ch. 736 ; 
15 Ch. D. 570, 57S : 43 L. T. 145.— MALINS, V.-C. ; 
Paul Paul (1880) 50 L. J. Ch. 14 ; 15 Oh. D. 
580, 590 : 43 L. T. 239 : 29 W. R. 281.— MALINS, 
v.-c. (overruled, see ante, col. 3215) ; James r. 
Couchman (1885) 54 L. J. Ch. 838 ; 29 Ch. D. 
212, 215; 52 L. T. 344; 33 W. R. 452.— 
NORTH, J. 

r 

Wollaston v. Tribe, doubted. 

Tucker v. Bennett (1887) 38 Ch. D. 1 ; 57 L. J. 
Ch. 507 ; 58 L. T. 650.— C.A. 

COTTON, L.J. — Wollaston v. Tribe was also the 
case of a marriage settlement, and there some 
years after the marriage, there having been no 
children, and the husband being dead, the lady 
came and gave evidence, showing that her instruc- 
tions to her solicitor (she being apparently the 
only person who had taken part in the negocia- 
tions for the settlement) were not in accordance 
with the terms of the settlement. If the M.R. 
thought the evidence was uncontradicted and 
suffjpient, it would be right to so decide, but I 
should very much hesitate to say that it was 
really acting in accordance with the principles 
which the Court has acted upon. It requires 
very clear and distinct evidence to show that 
there was some different intention at the time 
when the settlement was executed, and, with the 
exception of this, there is hardly a single case 
where many years after the settlement was 
executed, on mere parol evidence, uncontradicted 
because there was no one to contradict it, the 
Court has altered a deed because one of the 
parties afterwards desired that- it should not 
stand as executed. — p. 14. lopes, L.J. concurred. 

SIR J. HANNEN dissented. 

Everitt v. Everitt (1870) 39 L. J. Ch. 777 : 
L. R. 10 Eq. 405 ; £} L. T. 1&> ; 18 r \V.R. 
1020. — JAMES, V.-C. 

Referred to, Phillips r. Mullings (1871) 41 
L. J. Oh. 211 ; L. R. 7 Ch. 244, 247 ; 20 W. R. 
129. — L.C. (see supra); followed, James v. Couch- 
man (1885) 54 L.J. Ch. 838 : 29 Ch. I). 212, 217 ; 
52 L. T. 344 : 33 W. R. 452. — NORTH, J. 

Dixon v. Pyner (1886) 55 L. J. Oh. 560 ; 51 
L. T. 748 ; 34 W. R, 528.— KAY, J., fol- 
lowed. 

Harding, In re, Rogers v. Harding (1894) 63 
L. J. Ch. 725 ; [18943 3 Ch. 315 ; 7 R. 414 : 71 
L. T. 269 ; 42 W. R. 677.— C.A. 

Mountford v. Keene (1871) 24 L. T. 925 ; 19 
W. R. 708. — ROMILLY, M.R.. commented on. 

Hall r. Hall (1873) 42 L. J. Ch. 414 ; L. R. 8 
•Ch. 430, 466 ; 28 L. T. 383 ; 21 W. R. 373.— C.A. 

JAMES, l.j. — But there is one case, and one 
tonly before the M.R.,*in which, *is reported, the 
broad proposition relied on in this case appeal's 
to have been laid down. In Dlourrfford v. Keene 
the^ M.R. is reported to have said that the 
decisions established that tlie'burden lies on the 
person who takes any benefit under a voluntary 
deed of proving that the propriety of reserving 
a power of revocation was brought under the 
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notice of the party at the time when he executed 
the deed; but it is not probable that the M.R. 
intended to lay down that which he is here 
reported to have said wholly irrespective of the 
consideration that “ there was a set of relatives 
quarrelling over the poor enfeebled semi-paralytic 
old man,” and of: the other circumstances in that j 
case, which might have well warranted the eon- j 
elusion that it was not the deliberate act of a 
person understanding sufficiently the nature of 
what he was doing. It could not, at all events, 
have been intended by the M.R. to have over- 
ruled his own very elaborate judgment in Tokcr 
v. Taker (31 Beav. 029), affirmed as that decision 
was by the 0. A. (3 De (I. J. & 8. 487. tire 
rupra ^ co\. 3221). The true rule is that which is 
laid down by Turner, L.J. in Taker v. Taker . — 
p. 44% 

Phillips v. Mailings (1871) 41 L. J. Oh. 211 : 
L. K. 7 Ch. 244 ; 20 YV. It. 29.— L.C., 
referred to. 

Hall r. Hall (1872) 41 L. J. Ch. 0157, <572 ; 
L. It. 1 4 JEq. 805, 378.— WICKENS, v.-C. (reversed, 
pot/); Welman r. Welman (1880) 49 L. J. Oh. 730 ; 
15 Oh. I). 570. 578 ; 43 L.T. 145. — MALTNS, V.-C. 

Hall v. Hall (1S72) 41 L. J. Ch. <5(57 : L. 11. 
14 Kq. 805 ; 27 L. T. 115; 20 W. li. 797.— 
WICKENS, v.-C.; reverted. (1873) 42 L. J. Oh. 
444 ; L. It. 8 Oil. 430 ; 28 L. T. 383 ; 21 W. R. 
373. — L.C. and L.J.T. 

Hall v. Hall, dirtintjn irked. * 

Henshall r. Fereday (1873) 29 L. T. 4<5 ; 21 
YV. H. 570.— L. .15. 

Hall v. Hall, dire erred and. applied. 

Horan r. MacMahon (188(5) 17 L. K. Ir. 041, 
<550. — C.A. ; reversing lb. 471. — jvi.it. 


which can scarcely be used without being abused, 
the case comes to be very different. For, in 
matters of this description, the law cannot make 
over-nice distinctions, and refuse the relief merely 
because there is a bare possibility that the evil 
may be avoided. Proceeding upon’ practical 
views of human affairs, the law* wi*l guard 
against risks which arc so, imminent that no 
prudent person can incur them, although they 
do not amount to absolute certainty of damage. 
Nay, it will go farther, ^iccordirjg to the same 
practical and rational view, and, balancing the 
magnitude of the evil against the chances of its 
occurrence, it will even provide against a some- 
what less imminent probability in cases where 
the mischief, should it be* done, would be vast 
and overwhelming. Accordingly, if it appeared 
that the works in question could hardly be used 
without datnage to the inferior districts, I might 
hold that erecting them was, in itself, a beginning 
of injury, though there might be a possibility of 
otherwise using them ; and, if the damage, should 
it happen at all, were the destruction of the 
navigation, and the subjecting of the lower 
districts to a deluge, I might scrutinise less 
narrowly the probability of the engines being 
injuriously worked.” — p. 09(5. 


Ripon (Earl) v. Hobart, principle applied. 

M ‘Murray r. Oadwell (1889) G Times L. ft. 77. 

— KEKEWICH, J. 


Wenlock (Baroness) v. River ’Dee Co. (1888) 
57 L. J. Oh. 948 ; 88 Ch. D. 534 ; 59 L. T. 


485. — c.A., applied. 

Redman r. Rymer (1889) GO JL. T. 385. — • 
KEKEWICH, J., reversed, (1891) 05 L. T. 270.— 


C.A. 


Stracey v. Nelson (1844) 13 L. J. Ex. 97 ; 12 
M. YV. 535. — EX., applied . 

Hiude r. Chorlton (180(5) 30 .L. J. C. P. 79, 85 ; 
L R. 2 CJ. P. 104, 11(5 : 12 Jur. (N.S.) 1008 ; 15 
L. T. 472 ; 15 YV. R. 22(5— C.P. 


SEWERS. 

Ripon (Earl) v. Hobart (1834) 3 My. & 1C. 

. 1 09 j, 3 L. 0. tlh. 115; 12 L. T. (5(55.— UC., 
con . s idered. 

Fletcher r. Bealcy (1885) 28 Oh. I). 088 ; 54 
li. 0. Hli. 121 ; 52 1*4. T. 541 ; 33 YV. R. 745. 

1‘EAUSON, J. — The iirst case \ will mention is 
Itipon (AW/7) v. Jfohart. In that case the 
parliamentary commissioners for cleansing and 
improving tile river William and its navigation, 
and the drainage of the adjacent lands, asked for 
an injunction against the defendants, who were 
tin* trustees for draining another district, and 
who were commencing to erect a steam-engine 
for pumping water from4hc fens into the river 
Wit ham, substituting a steam-engine for the 
power which they had previously obtained by 
windmills, which had up to that lime been used 
for the purpose. It. was said that the steam- 
engine intended to be employed would be equi- 
valent in power to twenty-seven windmills, au*l 
that the effect of usm£ a steam-engine of that 
power would Irf) to pump*so much water into th** 
navigation as to overpower it altogether. Lord 
Brougham, L.O. said: Mf, indeed, this be a 
work which ^not only gives 1 lie power of doing 
mischief, but caflnot be used, or can hardly in 
the common course of things bo used, without 
working mischief ; if, in short, it be a thing 


Stracey v. Nelson, adopted. * 

Winch v. Thames Conservators (1872) 41 L. J. 
(!. P. 241, 247 ; L. 11. 7 0. P. 458, 408 ; 27 L. T. 
95. — C.P. ; affirmed, (1874) 43 L. .1. C. P. 107 ; 
L. R. 9 C. P. 378 ; 31 L. T. 128 ;. 2J YY r . R.879.— 
EX. CH. 

Stracey v. Nelson, diteutted. 

Coverdale r. Charlton (1878) 48 L. J. Q. B. 
128, 133 ; 4 Q. B. 1). l«4, 124 : 40 L. T. 88 ; 27 
YV. Lt. 257.— C.A. 

Reg v. Metropolitan Sewers Commissioners 
(1853) 1 EL & Bl. <594 : 22 L.J.Q.B.234 ; 
17 Jur. 787; l W. R. 280.-Q.lt., dir- 
tim/u irked. 

Bradby and Southampton Local Board, In re 
(1855) 24 L. J. Q. B. 239 ; 4 El. & Bl. 1014; 
3 0. L.*R. 771 ; 1 Jur. (N.S.) 778 ; 3 YV. R. 413. 
— Q.Ii. 

cam I* BE Mi, C. J. — in Jletj. v. Metropolitan 
tie.trerr Connnirrionerr the liability was denied, 
whereas here it. is admitted, and the solo question 
is one purely of amount. — p. 241. 

Reg. v. Metropolitan Sewers Commissioners, 
followed. . 

Reg." r. Burslem Local Board (1800) 0 Jur. 
(N.K.j (590: 1 EL & EL 1077; 29 L. J. Q. B. 
2 12 ; 8 YV . R . 584 . — EX. CH. 

wiIjLEs, .i* — l am not at. all sure that there 
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was not some circumstance in the case before 
Wood, V.-C. [Bradford Local Boards. Jlopwond. 
6 W. R. 818] which does not appear in the report, 
and which might make his decision consistent 
with that gf the Court of Q. B. in Beg. v. Metro- 
politan Sewers Com missioners . — p. 698. 

Reg. v. Metropolitan Sewers Commissioners. 

commented on. 

Brierley Hill Local Board v. Pearsall (1SS4) 
54 L. J. Q. B. *5 ; 9 Ap*p. Cas. 595 ; 51 L. T. 577 : 
33 W. R. 56; 49 J. P. 84 .— h.l. (e.). lords 

SELBORNE, L.C., WATSON atld FITZGERALD : 
affirming 8. C. nom. Pearsall r. Brierley Hill 
Local Board (1883) 52 L. J. Q. B. 529: 
11 Q. B. D. 735 : 49*L. T. 486 ; 32 W. 11. 141 : 
47 J. P. 628.— c. A. BRETT. M.R., LINDLEY and 
FRY, L.JJ. 

Bradby and Southampton Local Board, In 

re (1855) 24 L. J. Q. B. 239; 4 El. & Bl. 
1014; 3 C. L. R. 771 ; 1 Jur. (N.S.) 778; 
3 W. R. 413. — Q.B., considered and 
applied. s 

Rhodes r. Airdale Drainage Commissioners 
(1876) 45 L. J. C. P. 337 ; 1 C. P. D. 380. 395 ; 
31 L. T. 59.— C. P.D. ; reversed, (1876)45 L. j. C. P. 
861 ; 1 C. P. Dr, 402 ; 35 L. T. 46 ; 24 W. R. 
1053.- C.A. 

Bradby and Southampton Local Board. In 

re, commented iqnm. 

Bricrley Hill Local Board r. Pearsall (1884) 
54 L. J. Q. B. 25, 2S ; 9 App. Cas. 595, 601 ; 51 
L. T. 577 ; 33 W. R. 56 ; 49 J. P. 84 .— h.l. (e.). 

Humphries v. Cousins (1S77) 46 L. J. C. P. 
438 ; 2 C. P. D. 239 ; 36 L. T. 180 ; 25 
W. R. 371. — C.P.D., approved. 

Firth r. Bowling Iron Co. (1878) 47 L. J. C. P. 
358, 361 ; 3 C. P. D. 254, 259 ; 38 L. T. 568 ; 26 
W. R. 558. — C.P.D. 

Cornwell v. Metropolitan Sewers Com- 
missioners (1855) 10 Ex. 771 : 3 C. L. R. 
417. — EX., followed. 

Fisher r. Pro wse (1S62) 31 L. J. Q. B. 212 ; 2 
B. & S. 770 ; $ Jur. (N.S.) 1208 ; 6 L. T. 711.— 
Q.B. 

Russell v. Shenton (1842) 11 L. J. Q. B. 289; 
3 Q. B. 449 ; 2G.& I). 573 ; 6 Jur. 1083. 
— Q.B., referred to. 

Humphries /*. Cousins (1877) 46 L. J. 0. P. 
438, 441 ; 2 C. P. D. 239, 245 ; 36 L. T. 180 ; 25 
IV. R. 37L— C.P.D. and C.A. 


Russell v. Shenton, adopted. 

Nelson v. Liverpool Brewery Co. (1S77) 46 
L. J. O. P. 675 ; 2 C. P. D. 311 ; 25 W. R. 877.— 

C.P.D. * 

Ward v. Lee (1857) 26 L. J. Q. P>. 142 ; 7 El. 
& Bl. 426 : 3 Jur. (N.S.) 557 ; 5 W. R. 403. 
— Q.B., applied. 

Ruck r. Williams (1858) 27 L. J. Ex. 357; 3 
H. & N. 308 ; 6 W. R. 622.— EX. 

Ward v. Lee, referred to. 

Mersey Docks r. Gibbs (1866) 35 L. J. Ex. 225, 
235 ; L. R. 1 H. L. 93, 118 ; 11 H. L. Cas. 686 I 
12 Jur. (N.S.) 571 : 14 L. T. 677 ; 14 W. R. 872. 
-H.L. (IB.). 


Rex v. Tower Hamlets Sewers Com- 
missioners (1829) 7 L. J. (O.S.) K. B. 131 ; 
9 B. & C. 517 ; 4 M. & Ry. 365.— k.b., 
discussed. 

Hammersmith Bridge Trustees r. Hammer- 
smith Overseers (1871) 40 L. J. M. O. 79, S3 : 
L. R, 6 Q. B. 230, 238 ; 24 L. T. 267 ; 19 \V. 11. 
750.— Q.B. 

Rex v. Tower Hamlets Sewers Com- 
missioners, adopted. 

Griffiths r. Longdon Drainage Board (1871) 
41 L. J. Q. B. 25, 29 ; L. R. 6 Q.>>. 738, 743 : 25 
L. T. 126; 19 W. R, 1162.— Q.B. 

Reg. v. Tower Hamlets Sewers Com- 

missioners (No. 2) (1830) 9 L. J. (o.s.) 
M. C. 30 ; 1 B. & Ad'. 232.— k.b., referred 
to. 

Reg. v. White (1884) 54 L. J. M. C. 23 ; 14 
Q. B. D. 358 ; 52 L. T. 116 ; 33 W. R. 248 : 49 
J. P. 294.— C.A. 

Reg. v. Tower Hamlets Sewers Com- 

missioners (No. 2), applied. 

Easton r. Nar Valley Drainage Commissioners 
(1892) 8 Times L. R. 649. — cfiailles and 

GRANTHAM, JJ. 

' Soady v. Wilson (1835) 3 A. & E. 248, 252 ; 
1 N. &: M. 777; 1 H. & W. 256,. —k.b., 
followed. 

Hammersmith Bridge Co. r. Hammersmith 
Overseers (1871) 40 L. J. M. C. 79; L. 11. 6 
Q. B. 230 ; 24 L. T. 267 ; 19 W. R. 750.— Q.B. 

Neave v. Wrather (or Weather) (18-12) 12 
L. J. Q. B. 32 ; 3 Q. B. 984 ; 3 G. & D. 
221; 7 Jur. 168. — Q.B,; Stafford v. 

Hamston (1821) 5 Moore 608; 2 l»r. k B. 
691 ; 23 R. R. 543. — C.P., followed. 

Bigliu r. Wylie (1867) 36 L. J. Q. B. 307, 311. 

—Q.B. 


SHELLEY’S CASE. 

Shelley’s Case, '"Rule isn 

Shelley’s Case (1581) 1 Co. Rep. 93 b. — C.P., 
referred’ to. 

Minshull r. Minslmll (1737) 1 Atk. 41 !.— uc. ; 
Garth Baldwin (1755) 2 Vos. sen. 610, 657. 
— L.c. ; Nayer r. Masterman (1756) Anibl. 344. 
— L.C.C. ; Wright r. Pearson (1758) 1 Eden 1 19, 
127 ; Anibl. 358 . — l.k. ; Jones r. Morgan (17S3) 
1 Bro. C. O. 206.— L.C. 

Shelley’s Case, applied’. 

Hayes d. Foorde *>Foordc (1770) 2 W. Bl. 
698. — K.B. ; Curtis r. i’rice (1805) 12 Ves. 89 ; 8 
R. R. 303 .— grant, m.r. 

Shelley’s Case, referred to. 

Poole r. Poole (1804) 8 P>. & P. 627.— c.P. ; 
Doe d. Gallinir. Gallini (1833) 3 L. J. K. B. 71 ; 
3*B. &Ad.$21; 2 N. k f $l. 619.- K.B. ; Mont- 
gomery r. Montgomery (1845) 3 Jo. & Lilt. 47. 
{"TO ; 8 Ir. Eq. R."740 .--£ugdex, l* 0. : Havvov r. 
Towcll (1847) 17 L. J. Ch. 217; 7 Hare 231, 
234 ; 12 Jur. 241.— V.-C. e 

Shelley’s Case, applied. * 

Toller -y. Attwood (1850) 20 L. J. Q. B. 40 : 15 
Q. B. 929, 951.-q,b. 
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Shelley’s Case, referred to. 

Holliday r. Overton (l«Sr>2) 21 L. J. Ch. 709 : 
15 Bcav. 480 ; 10 Jur. 340 . — m.r. ; affirmed, 10 
Jur. 751.— L..TJ. 

Shelley’s Case, discussed and applied. 
Kavanagh r. Movlnnd (1853) 23 L. J. Ch. 41 : 
Kay 10, 24: 2 Eq. 14. 771 ; 18 Jur. 185; 2 
W. R. 8.— WOOD, Y.-C. 

Shelley’s Case, referred to. 

East r. Twvford (1853)41 H. L. Cas. 517, 551. 
— T-T.L. (e.) : Wright r. Vernon (1854) 2 Drew. 
439, 450 ; 2 W. 11. 093. — KINDERSLHY, V.-C. 

Shelley’s Case, not applied. 

Coape v. Arnold (1854) 2 Sm. & G. 311, 320 ; 
IS Jur. 500: 2 W. 14. 482.— STUART, V.-C. and 
(1855) 24 L. J. Ch. 073 ; 4 Be (1. M. A: Cl. 574 ; 

1 Ju?. (x.s.) 313: 3 W. R. 187. — 0 it AN worth , 
L.C. : Parker r. Clark (1855) 3 Sm. & G. 101 ; 1 
Jur. (N.S.) 005 ; 3 W. 14. 471— STUART, V.-C. 
(affirmed. 0 Be G. M. & G. 104 : 2 Jur. (N.s.) 335. 
— L.C.) ; Haddclsey v. Adams (1856) 25 L. J. Ch. 
820, 830 ; 22 Bcav. 200 : 2 Jur. (N.s.) 724.— M.R. 

Shelley’s Case, applied. 

Lewis r. Hopkins (1857) 3 Drew. 008 ; 5 
W. R. 243. — v.-c. nndfoC. (affirmed /torn, Williams 
v. Lewis (1859) 28 L. J. Ch. 505 ; 0 H. L. Cas. 
1013 ; 5 Jur. (N.s.) 323 ; 7 W. R. 349.— H.L. (e.)) ; 
Grimston r. Downing (1857) 4 Drew. 125, 131 ; 
5 W. 11. 707. — KINDERS LEY, V.-C. : Roddy >*. 
Fitzgerald (1858) 0 H. L. Cas. 822, 883.— 
ir.L. (ir.). * 

Shelley’s Case, referred to. 

Jordan r. Adams (1859) 29 L. J. C. P. 180; 
0 C. B. (N.S.) 748 ; 0 Jur. (N.s.) 536.— C.P. ; 
affirmed, 30 L. J. C. P. 101 ; 9 0. B. (n.s.) 483 ; 
7 Jur. (N.s.) 973 ; 4 L. T. 775 : 9 W. R. 593.— 
EX. cir. : martin and CH an NELL, bb. dissenting. 

Shelley’s Case, applied. 

Mills r. Seward (or Howard) (1801) 1 J. & H. 
733 ; 7 Jur. (N.s.) 054 . — wood, v.-c. ; Johnson r. 
Rutherford (1801) 3 L. T. 049 .— romilly, m.r. : 
Spence r. Spence (W02) 31 L. J. G. P. 189 ; 12 
O. B. (N.S.) 199 ; 0 L. T. 538 ; 10 W. R. 005.— C.i>. 

Shelley’s Case. 

Referred to, Davenport- r. Davenport (1803) 1 
II. I\I. *775 ; 3 N. R. 2(5 : 12 W. R. 0.— WOOD. 
v.-C.; not applied , Greaves r. Simpson (ISO!) 
33 L. J. ( !h. Oil : 10 Jur. (N.s.) 009 ; 10 L. T. 

1 18 : 12 W. U. 773. — kin dels ley, v.-c. : Powell 
r. Boggis (1800) 35 Bcav. 535, 541 : 14 W. 14. 
070. m.r. 

Shelley’s Case. 

Referred to , JeatTreson's Trusts, hi re (1800) 
35 L. J. Gli. 022 ; L. 14.2 Ecj. 270, 280 ; 12 Jur. 
(N.S.) 000 ; 14 W. R. 759.— WOOD, V.-C. ; applied , 
Fuller r. Ghamier (1 800) 35 L. J. Gh. 772: 
L. 14.2 Eq. 082; 12 Ji u\ (n.s.) 042; 14 W. 11. 
913.- Wool), V.-O. (see post, col. 3233). 

Shelley’s Case, 1 Go. llep. 101 a., applied. 
Glarko r. GU-mmans (1800) 30 L. .1. Ch. 171, 
172 ; 15 W. R. 250.— MALI NS, V.-C. 

Shelley’s Case, l^Go. Rep. 93 b* % 

Xof applied , Bradley r. Cartwright (1807) 30 
L. J. G. P. 2J8 ; L. lt.£ C. P. 511, 524 : 10 L.fV. 
587 ; 15 W. R. 922. — C.P. ; applied , Denman v. 
Jones (1807) 10 L. T. 787, 788. — M ALINS, V.-C. : 
Warren r.Y ravers (1808) Ir. j . 2 Kip 455, 402. 
- M.R. : referred to. A vem r. Lloyd (1808) 37 
L. J. < ’ll. 489 : L. 14. 5 Up 383 ; 18 *L. T. 282 ; 10 
\V. II. 009.— STUART, V.-C. 


Shelley’s Case, not applied. 

Herrick r. Franklin (1868) 37 L. J. Ch. 90S : 
L. R. 6 Eq. 593, 596. — (JTPFARD, V.-C. (see post) ; 
Bewlej r. Garter (1809) L. R. 4 Ch. 230, 237 ; 38 
L. J. Oh. 283; 20 L. T. 381 ; 17 W. K. 300.— 
L..TJ. 

-I * 

Shelley’s Case, referred jo. 

Baily v. De Crespignv (1809) L. R. 4 Q. B. 180. 
185 ; 38 L. J. Q. B. 98 ; 19 L. T. 081 ; 17 W. R’. 
494. — Q.B. ; Sackville-Wjpst r. HrJmesdale (1S70) 
39 L. J. Ch. 505 ; L. 14. 4 H. L. 543, 553.— ILL. 
(E.) ; HATHErley. l.c. dissenting.. 

Shelley’s Case, not applied. 

Brookman /■. Smith (1871) 40 L. J. Ex. 101, 
170; L. R. 6 Ex. 291, 305; 24 L. T. 025: 19 
W. R. 1029.— EX. ; affirmed, (1872)41 L. J. Ex. 
114 ; L. 14? 7 Ex. 271 ; 20 L. T. 974 ; 20 W. R. 
900.— EX. CH. 

Shelley’s Case, applied. 

Cooper r. Kynoch (or Kynock) (1872) 41 L. J. 
Oh. 290 ; L. U. 7 Ch. 398 ; 20 L. T. 566 ; 20 
W. 14* 50 3. — L.JtT. ; reversing m.r. 

Shelley’s Case, applied. 

Cooper v. Kynoch (or Kynock), obsrrred on. 

White and Him lie's Contract, In re (1877) 7 
Ch. D. 201 ; 47 L. J. Ch. 85 ; 37 L. T. 574 : 26 
W. R. 124. 

m alins. v.-c. — In this case the rule in Shelley's 
Case applies, as all the limitations are equitable. 

1 am not aware that there is any difference 
whatever in the application of the rule in 
Shelley's Case to a deed and to a will. It is 
stated in the report of Cooper v. Kynoch that the 
construction might have been otherwise in a 
will, but this statement has reference to the 
estate in fee taken by the trustees, and not to the 
application of the rule in Shelley's Case. — p. 202. 

Shelley’s Case, not applied. 

Smith r. Butcher (1878) 48 L. J. Oh. 136 ; 10 
Ch. D. 113, 116 ; 27 VV. 14. 281.— JESSE&, M.R. 

Shelley’s Case, applied. 

Herrick v. Franklin (1868) 37 L. J. Gh. 908; 

L. R. 6 Rip 593, 596. — v.-c.. explained. 

Comfort r. Brown (1878) 10 Wh. D. 1 16 ; 48 
L. J . Gh. 318 ; 27 W. R. 226. 

itACON. v.-c. — It. is said there is no instance 
in which t lie same rule [that in Shelley's Case ] 
has been applied to personal estate. De jieanmir 
v. De Jteau roir (3 II. L. Gas, 524, see “ Will”) 
and Cittinys v. McDermott (2 Myl. & K. 09, see. 
"Will”) are instances; and there are hundreds 
of other instances in which the. same rule lias 
been applied in the same manner to personal 
estate. But. it is said there was a ease of Jterricli. 
v. Franklin, before the late Gilford, L.J., when 
V.-C., in which a contrary decision was come to. 
No ^ne can hear the name of Gifford, I..J. 
mentioned without feeling the utmost respect for 
any decision of his. No one ran doubt his pro- 
found knowledge of the law : hut I do not think 
. he has decided anything of the kind. The 
I question arising there between real estate and 
4 personal estate, the personal estate being given 
for life clogged with and bound by a trust to 
apply a portion of it. to the maintenance of a 
lunatic brother — the V.-G. in effect said : — “It 
is not the time forme to decide that matter. I 
will not decide that, because these two things 
are blcndAl together, these legatees are not at 
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liberty to sell and dispose of the estate which 
is burdened with this trust. Hereafter when 
the time conies there may be a question between 
the persons who lay claim to the bequest, whether 
it goes to the next, of kin or not/’ — p. 1 5f. 

Shelley's* Case (supn /), referred to. 

Morgan r. Thomas (1882) 51 L. J. Q. B. 550 : 
9 Q. B. D. 643, (545 ; 47 L. T. 281 : 31 W. R. 
10G. — C.A. : Marshall r. Clingell (1882) 51 L. J. 
Oh. 818 ; 21 Ok. D. 79*), 795 : 47 L. T. 859 ; 31 
W. R. 63. — KAY, J. 

Shelley’s Case, not applied. 

Hart’s Estate, In re, Orford c. Hart. W. N. 
(1883) 164.— KAY, J. * 

r 

Shelley’s Case, referred- to. r 

Macnamara r. Dillon (1S83) 11 L. R. Ir. 29, 
33.— chatterton, V.-C. : Studd r. Cook (1883) 
8 App. Cas. 577, 004. — H.L. (sc.). 

Shelley’s Case, explained. 

Bowen r. Lewis (1884) 9 App. Cas. S?70 ; 54 
L. J. Q. B. 55 ; 52 L. T. 189.— H.L. (E.). EARL 
CAIRNS, LORDS BLACKBURN and FITZGERALD ; 
SELBORNE, L.C. and lord bramwell dissenting. 

selborne, L.C<; — The rule in Shelley's Cane 
ought not, in my opinion, to be extended, so as 
to defeat unnecessarily the expressed intention, 
by straining the interpretation of such words 
as “child or children,” when they are capable 
of being understood in their usual and primary 
sense. — p. 898. 

earl cairns. — I am bound to say that in my 
opinion the rule in Shelley's Case is not only not 
a technical rule, but it’ is the very opposite 
of a technical rule. . . . The foundation of the 
rule in Shelley's Case , as I understand it., is this : 
You have an 'indication of a general intention, 
which you gather from the whole of the will, 
that the estate shall travel through the issue 
generally of a certain person. You have that 
accompanied, no doubt, with a particular inten- 
tion that the first taker shall take an estate for 
life ; but in order to give effect not to a tech- 
nical construction, which would limit the first 
taker to a life estate, but to give effect to the 
general intention of the testator, and to make 
the estate travel through the issue generally, as 
the testator intended it to do, you apply the rule 
in Shelley's Case. Otherwise, if you do not do 
that, the consequence is that the only other 
resource which you have is to give to the first 
taker in the series of issue an estate by purchase, 
in which case it will not go through the issue 
generally, but only through the descendants of 
that particular head of the issue. — p. 907. 

Shelley’s Case, explained. 

Parry and Daggs, In re (1885) 31 Ch. D. 130 ; 
55 L. J. Oh. 237 ; 54 L. T. 229 ; 34 W. B. o53.— 
C.A. 

FRY, L. J. — From the earliest times the Courts 
have always leant against any device to render 
an estate inalienable. It is the policy of the 
law always to make estates alienable, and it,, 
is immaterial by what device it is attempted to 
prevent an owner from exercising the power of 
ownership. This lies at the foundation of the 
rule in Shelley's Case, in which words appearing 
to convey an independent gift were construed to 
be words of limitation.— p. 134. * 


Shelley’s Case, referred to. 

McGribbon r. Abbott (1885) 54 L. J. P. C. 39 ; 
10 App. Cas. 653, 659 : 54 L. T. 138. — P.C. 

Shelley’s Case, discussed and applied. 

Richardson r. Harrison (1885) 16 Q. B. D. 85 ; 
i 55 L. J. Q. B. 58 : 54 L. T. 456. -C.A. 

JESSEL. M.R. — I shall not say much about the 
rule in Shelley's Case. I have heard some 
judges say that, in their opinion, it was the most 
unjust decision that ever was come to. I shall not 
give that as my view : but it is a decision which 
1 never could understand how anybody could 
come to. That, however, has nothing to do with 
the question before us. The doctrine has been a 
rule of law for too many hundred years, T. 
suppose, for anybody to interfere with it. The 
question is, whether that rule applies to this case. 
If this case is within the rule we must apply it. 
There is a well-known doctrine about that rule, 
namely, that where the two estates, which 
otherwise would be joined together, as it were, 
by reason of the rule, are, the one of them legal, 
the other equitable, they cannot be joined, and 
the rule does not apply : the estates must be botli 
equitable, or both legal. And the question as to 
this will is whether the two estates, which the 
defendants desire to join by virtue of the rule in 
Shelley's Case , are both equitable or are both 
legal if they are, the rule applies ; if the one is 
legal and the other equitable, it does not apply, 
— p. 103. 

Sfrelley’s Case. 

Xot applied , Atkinson /*. L’ Estrange (1885) 15 
L. R. Ir. 340. — Y.-C. ; Pedder r. Hunt (1887) 5G 

L. J. Q. B. 212 : 18 Q. B. D. 565, 566. — C.A. (see. 
post , col. 3235) ; applied , Score, In re, Tolman v. 
Score (1887) 57 L. T. 40, 42 . — fcay, ,7. ; San ties 
r. Cooke (1887-88) 21 L. R. Jr. 445, 449, 468.— 
PORTER, M.R. and c.A. ; referred in, Neville r. 
Thacker (1S8S) 23 L. R. Ir. 344, 352.— porter, 

M. R. (affirmed, c.A.) ; applied, Bird and Bar- 
nard's Contract, In re (1888) 59 L. T. 160. — 
north, ,t. ; referred to, Allsop and Joy’s Con- 
tract, In re (1889) 61 L. 213, 216.— CHITTY, 
J. ; not applied, Evans r. Evans (1892) 61 L. J. 
Ch. 456; [1892J 2 Oft. 173.— C.A. (see post , 
col. 3233): referred to. Savilo r. Savilo (1895) 
[1896] 1 Ir. Ik 249, 255.— M.it. 

Shelley’s Case, discussed and- applied. 

Harrison v. Harrison (1844) 14 L. J. O. P. 

28 ; 7 Man. & G. 938. — C.P., referred to. 

Van Gruttcn r. Foxwcll (1897) 66 L. J. Q. B. 
745 ; [1897] A. C. 658 ; 77 L. T. 170.— H.L. (io.). 

lord macnaohten. — The subject, which was 
discussed at the bar, so rarely comes up for 
discussion nowadays that I make no apology for 
reminding your lordships of the terms in which 
the rule [in Shelley's Chtse] was stated in the 
case from which it 'take^ its name. The state- 
ment is this : “It is a rule in law, when the ances- 
tor by any gift or conveyance takes an estate of 
freehold, and in the same gift or conveyance an 
estate is limited either mediately or immediately 
to his heirs in fee or in tail, that always in such 
cashes ‘ the h^jrs ’ are words of limitation of the 
estate, and not words of purchase.” Every part 
.of that’ statement is, I thjpk, dcserdng of atten- 
tion, from the opening words, which declare the 
rule to be a “rule of law,” to the last clause, 
which says that heirs can never take By purchase 
in a case to which the rule applies. It is hardly 
necessary to observe that any expression which 
imports the whole succession of inheritable 
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blood has the same effect in bringing the rule 
into operation as the word “heirs,” though 
perhaps it was not always so, and though it seems 
to have been thought at one time, and, indeed, 
it was argued as" late as 1844, that, in the 
absence of" technical words, the governing prin- 
ciple was not the rule in Shelley's Case, but the 
doctrine of ey-pres — see 1 .Rep. 10(5 h, n. I. 5, 
and Harrison v. Harrison. — p. 751. See address 
at length. And see post. col. 8246. 

lords herscitell and davey also discussed 
Shelley's Case. 

Shelley's Case, not applied . 

Foxwell r. Van Grutten (189S) 78 L. T. 281. — 
bigham, J. ; and 79 L. T. 617. — c.A. ; affirmed, 

* H.L. (E.) (post'). 

bigham, J. — The plaintiffs further contend 
that, it^the grandchild is to be held as taking the 
reversion of the fee he does so not as purchaser, 
but as heir, because they say that the rule in 
Shelley's Case applies and vests this reversion in 
Mary, to whom by the same will an estate tail is 
given. The answer, however, to this contention 
is twofold. First, the devise is, in my opinion, i 
an executory devise and not a remainder, 


S C. V. 470, 472 ; 29 L. T. 101 : 21 W. R. 736.— 
C.P. : Owen v. Gibbons (1901) [1902J 1 Oh. 636 ; 
84 L. T. 381. — HARWELL, J. (affirmed, 71 L. J. 
Ch. 338 ^ 86 L. T. 571.— GA.). 

Archer’s Case (1597) 1 On. Rep. 634>, 66 b : 

Cro. Eliz. 453 ; 2 Anders. 37. — C.I^ 
liefer red to, Richards r. Bergavenily (1695) 2 
Vern. 324. — L.C. ; distinyui sited. Minshull v. 
Minshull (1737) 1 Atk. 41 L 413.— L.C. ; discussed 
Hodsell r. Bussell (1739) 9 Mod. 236.— L.C. 
(ante, col. 3188) ; Ginger v. VFhite (1742) 
Willes 348, 854! — C.P. ; distinyuished, Bayer 
v. Mastcrman (1756) Arrsjbl. 344. — L.C.C. ; 
referred to, Wright /*. Pearson (1758) 1 Eden 
119; Ambl. 358. — L.C. : distinyuished, Fetlier- 
st on’s Lessee r. Fetherston (?835) SCI. & E. 67, 
78 ; 9 Bligh (N.S.) 237.— H.L. (IR.) ; referred to. 
Chambers ay lor (1837) 6 L. J. Ch. 193 ; 2 

Myl. & Cr. 376, 387.— L.C. ; applied, Willis i\ 
Hiscox (1839) 4 Myl. Sc Or. 197, 201 ; 
| 4 Jur. 738. — L.C. ; Chambcrlayne ?*. Chamber- 
! lay tie (1856) 25 L. J. Q. B. 357 ; 6 El & Bl. 625. 
— q.b. ; referred to, Jordan r. Adams (1859) 29 
L. J. C. P. 180 ; 6 C. B. (N.S.) 748 ; 6 Jur. (N.S.) 
I 536.— C.P. (affirmed, EX. CH., col. 3227). 


because it was to take effect during the continu- j 
ance of the estate tail : and, secondly, the ; 
beneficiaries under the devise were not the heirs I 


Archer's Case, distinyuished. 

Johnson r. Rutherford (1861) 3 L. T. 649. 
romilly, m.r. — There the difficulty arose 


of the body at large, bur designated individuals from the use of the words “ next heir male.” 
of that class. Either of these circumstances is But here we hav£i Tl0 suc h WO rds, and therefore 

sufficient to prevent the operation of the rule in n0 suc p difficulty. p. 650. 

Shelley s Case . — p. 235. * 

Archer's Case, discussed. 

Shelley’s Case, referred to. Greaves r. Simpson (1864) 33 L. J. Ch. 641 ; 

Bishop and Richardson’s Contract, In re (1898) 10 Jur. (N.S.) 609 ; 10 L. T. 448 ; 12 W. R.773. — 
[1899] 1 Jr. 11. 71, 77. — porter, m.r, ; Eoxwcll v.-C.; Puller r. Chamier ( post) ; Evans r. Evans 
v. Van Grutten (1900) 82 L. T. 272,274; 48 [1892] 2 Ch. 173 (post, col. 3233). 

\V. It. 653. — h.l. (e.) (lord davey dissenting) ; , 

Sheridan r. O’Keiily [ 1‘JOO] 3 Ir. E. 380. 88!).— Greaves v. Simpson, appro"*. 

i*OBTj:r. m.k. : varied on one point, C.A. ' ^awsy (or Pawsey) v LowdaU 1^>0) 


Shelley’s Case, considered. 

Pelham-Clinton r. Newcastle (1900) 69 L. J. 
Ch. 875, 877 ; [1902] l^Cli. 34, 37 : 49 W. R. 12. 
— BUCK ley, «J . (see judgment at length) ; 


Greaves v. Simpson, approved . 

Bawsy (or Pawsey) v. Lowdall (1650) 
Styles 249 ; l Rolle’s Abr. 627, applied. 
Puller r. Chamier (I860) 35 L, J. Ch. 772 ; 
L. R. 2 Kq. 682, 683; 12 Jur. (N.S.) 642; 14 
\V. R. 913. 

WOOD, v.-C. — 1 have simply a limitation to the 


affirmed, (1901) 71 L. J. Cj'». 53; [1902] 1 Oh. ancestor and others for their lives expressly. 
34,37; 85 L. T. 139: 50 W. R. S3. — c.A.; ami . . . There are no words of limitation added to the 
(1903). 72 L. J. Ch. J24 : [1903] A. C. Ill ; 88 gift to the next heir, and the intention of the 
h. T. 273 ; 51 W. it. 608. — H.L. (K.). will is reduced to this, that- it is simply a gif t to 

the next heir for ever. It only comes to that; 
Shelley’s Case. ^ and it seems to me that < he case is to be considered 


(1903) 72 L 

. J. (9 

>■ : 

[1903] A. C. 

Ill 

; 88 

L. T.273 ; ? 

;i W. I 

t. (i()K.- 

~H.L. (B.). 



Shelley’ 

s Case. 




j. J. 

Xot upplit 

v/, Milman r. 

Lane (1901) 

70 I 

I\. B. 731 ; 

noori 

2 K. 

B. 745, 749 ; 

85 I 

T. 

180 ; 49 W. 

It. 54.' 

>. C.A 

. ; applied, \ 

'oilman’s 

Will, In re 

(1901) 

( < rent 

Centi’al lty., J 

Ex p! 

irte, 

70 L. J. Ch 

. 430; 

[1901] 

1 Ch. 720 ; 

84 L 

. T. 

201 : 49 W. 

It. 509. 

— .JO Yl 

MO, J. ; Keane 

\s Est 

rat e, 

In re [ 1903] 

1 Ir. I 

t. 215, 

224. — Itoss, J. 




lit re [1903] 1 Ir. U. 215, 224. — Itoss, J. made in Mr. Blunt’s edition are from Mr. 

i M/wawi tw> I Bar jeant Hill's manuscript, and the judgment. 

Robinson (1<»03) 1 Mooic is g iveu YCsry fully. [His lordship then read 

p u 1 "mi \f\ Mi r> -i~ part of the judgment, and continued:] Now 

Bel! v Bell ( 864) 1 ; > Ir. Cl . U .A < »2A-- , \ ^ which seems to me to be con- 

; ■t.ntnicst. In w | rf^ivc .rf UiIh cnno. Ho \is., Eyre, C.J.] says, 

.>.) L. I. -no it I H. J. i“ Another case is in Stylos 249; 1 Rolle’s Abr. 

Pybus (or Pibus) v. Mitford (1674) 1 Vcntr. ; 627 ; Bawsy (or Pawsey ) v. Lowdall . . . 

372 : S. C. 2 Lev. ^75. — K.B. * And this is not like to Archer' x Case (supra), 

Applied’ Bagshaw /*. Opened* (1748) 1 Ves. j where the devise was to one for life, and after to 

sen. 142, 153.— *L.o. ; referred to. Thompson r.± hir* heir male, and the heirs male of such heir 
Gibson (1811) l'o L. J. Kx. 241 ; 8 M. \V. 281. ! male ; for there the inheritance is limited to the 
—EX. ; Coape r. Arnohl (1854) 2 Bm. & G. 311 ; * heirs of the body of such heir male ; which 
18 Jur. 506 ; 2 W\ R. 482. — stuart, v.-c. : ami ’ shows, that the words ‘for ever ’ were not made 
(1855) 24 I.-. J. Ch? 673 ; 4 .Be G. M. & G. 574 ; 1 1 use of as a reason to help out the words 1 heirs 
Jur. (n.s.) 313 : 3 VV. It. 187.— L.C. : Folkard r. ; male’ in the singular number, which .was offered 
Metropolitan Iiv. (1873) 42 L. J. C. P. 162 ; L. li. as an answer to these last eases.* 5 This is not very 
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clearly expressed, but what I understand it to 
mean is this, that it is not enough to have the 
words “ for ever/’ although these words would bo 
sufficient to create a fee. ... I quite ajrree with 
what feR from Ivindersley, V.-C., in Greaves v. 
Simpsim, that the decision in Archer's Case, did 
not rest upon the ground that by the snperadded 
words of limitation the heir took a different kind 
of estate from that which but for those words 
his ancestor would have taken under the rule in 
Shelley's Ctfa r. The r principle. I think, is that, 
although the difficulty remains of it being a con- 
tingent remainder we see such a clear intention 
on the part of the testator as takes it out of the 
range of Shelley's Case. . . . Now it does seem 
to me that both ifpon the reasoning and upon 
the cases there stated, the Lord Chief Justice 
came to the conclusion that you coiRd not except 
a limitation of the rule in Shelley's Case, simply 
because of his using the words “for ever/’ — 
pp. 775 — (j. 

Greaves v. Simpson and Fuller v. Chamier 

(supra), referred to. 

Evans r. Evans (1892) 61 L. J. Oh. 456 ; [3S92] 
2 Ch. 178. — c.A. See post. 

Bayley v. Morris (1799) 4 Ves. 788. — M.R., 
referred jo. 

Richards v. Bergavenny (Lady) (169f>) 2 
Vern. 824. — L.C., distinguished. 

Chambers v. Taylor (1837) 6 L. J. Ch. 198 ; 
2 Myl. & Cr.1l 76, 3S(L — L.c. 

Richards v. Bergavenny(Lady) and Chambers 
v. Taylor, referred to. 

Evans v. Evans (post). 

Willis v. Hiscox (1 S38) 4 Myl. & Cr. 197; 
4 Jur. 738. — L.C. 

Applied, Chamherlayne r. Ohamberlayne 
(3850) 25 L. J. Q. B. 187, 357 ; 6 El. & Bl. (525 : 
4 W. B. 634.— Q.B. and EX. CH. 

Willis v. Hiscox and Chamherlayne v. 
Chamherlayne, referred to. 

Jeulrins r. Hughes (1800) 30 L. J. Ch. 870 ; 8 
H. L. Cas. 371, 387 ; 6 Jur. (N.s.) 1013 ; 8 W. 11. 
667. — H.E. (E.) ; Evans r. Evans (post). 

Bony v. Taylor (1614) 2 Roll. Abr. 253. pi. 3 
and Mills v. Seward (or Howard) (1861) 
1 J. k H. 733 ; 7 Jur. (x.s.) 654 .— wood, 
V.-C., referred, to. 

Evans v. Evans [1892] 2 Ch. 3 73 ; 61 L. J. Ch. 
456 ; 67 L. T. 152; 40 W. It. 465.— C.A. 

LIXDLEY, L.J.— It is to be observed that the 
limitation being in a deed executed in 1854, if the 
words “ heirs and assigns ” had not been added, 
the person or persons who would have taken the 
property would have taken as purchasers, but for 
life only, or they would have taken for life only, 
and therefore as purchasers. This was decided 
in Chambers v. Taylor (supra), and this decision 
goes far to show that the expression “ person or 
persons who shall be his heir or heirs” is not 
equivalent to “his heir or heirs,” and is not 
used to denote a class of persons who can be 
correctly described as his heirs generally. . . . 
The power of appointment does not. exclude the 
application of the rule in Shelley's Case (aJtte. 
col. 3226) : see, inter alia , Richardson v. Harri- 
son (post, col. 3235). The expression “such heir 
as should he living at the death” occurred in 
Richards v. Bergavenny (Lady) (supra), and 
“heir for ever” in Roller v. Cleanlier (supra, 
col. 3232) which was the case oi^a will. The 


words “ heir or heirs, and the heirs of such heir 
or heirs,” occurred in Bony v. Taylor : but the 
other words are different, and the difference is 
very material. The expression "heirs of the 
body, and liis, her, and their heirs and assigns 
as tenants in common," occurred in Mills v. 
Seward. In all of these the rule in Shelley's 
Case, was held to apply, and they conic very 
near the present case. On the other hand, 
there are cases, also very like them and 
like this, where the rule in Shelley's Case has 
been held not to apply; but in all of those the 
limitation was to heir in the singular ; and 
this case is not quite covered by any other deci- 
sion which 1 have been able to discover; aided by 
counsel on both sides. In Archer's Case. ( supra , 
col. 3232), the limitation was to the next heir 
male and the heirs male of his body. In Tj reaves 
v. Simpson (supra, col. 3232), real and personal 
property were given in trust for A. for life, and 
after his death in trust for his heir or heiress, 
his or her heirs and assigns for ever. Similar 
observations apply to Willis v. IJ.lseor (col. 3233), 
and to Chamherlayne v. Chamherlayne (col. 
3233), which were referred to in the argument. 
These come as near the present case as any in 
the other class. . . . The rule in Shelley's Case 
has been said, to give effect to the general, as 
distinguished from the particular intention of 
settlors and testators : see per Earl Cairns in 
Bowen v. Lea' is (9 App. Cas. 890, 907, ante , 
coV 3229) ; but the rule has the demerit of sacri- 
ficing in almost every case an intention which 
is clear and nnniistakeable, to an in lent ion 
which is by no means clear, and which is 
rather attributed to than expressed by the 
settlor or testator : see per Lord Bromwcll 
(9 App. Cas. 921 ). But unsat isfacl ory as t he rule 
is if attempted to be defended upon the ground 
that it gives effect to a, settlor’s or testator's 
intciitions.it must not be forgotten that the rule 
produces a very beneficial practical effect by 
rendering property more market able than it 
otherwise would be. The*ule may be just ified and 
approved on this ground, as was pointed out by 
Pry, L.J., in Parry tfnd Dayys, In re (cob 3235). 
Mad it not been for the good pract ical results of the 
rule, the Courts would probably lm*’u struggled 
to escape from it rather than have consistently 
upheld it whenever it. has been technically 
correct to do so. No one can study the mass of 
decisions on this subject without, being struck 
with the extent to which the rule in Shelley’s 
Case, lias been carried, and with tin* compara- 
tively few cases to which the doctrine laid 
down in Archer's Case lias been held applic- 
able. This is the more remarkable as the rule 
in Archer's Case gives effect to, while the rule 
in Shelley's Case almost, always defeats, the 
particular intention* of the settlor or testator. 
However, 1 have found no case in which the 
doctrine in Arch or'* Case has bi-cn applied to a 
limitation to heirs in the plural : but in this case, 
although the expression “ heir or heirs** occurs, 
that expression is used in the sense of hmr in the 
Singular, I have alrenjjy pointed out. The con- 
clusion at which I have arrived is in accordance 
► with the passages citotf from Mi* But ler’s note in 
Coke upon Littleton (377 a.) from Mr. Kcarne’s 
celebrated book (10th etl. vol. i.^ip. 183, 189), 
and from Hayes’ Conveyancing (5th od. vol. i. 
p. 543). It is quite clear that these great convey- 
ancers (and Mr. Hargrave, who is quoted by 
Butler) were of opinion that a limitation in the 
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form adopted in this deed would suiHce to give | 
Owen Evans’ heir or heirs an estate in fee by 
purchase, and this deed has, I have no doubt. | 
been framed as it is on the faith of the correct- 
ness of their opinion. I am glad to think that 
in upholding it T am not miming counter to, but 
am, on the cont rary, deciding in conformity with 
the opinion of such eminent men.— pp. 184-187. 

BOWJSN and KAY, L.JJ. to the same effect. 

Richardson v. Harrison (1 885) 55 L. J, Q. B. 
58 ; lit Q. B. I). 85 ; 54 L. T. 456.— c.A. ; 
and Parry and Daggs, In re (1885) 55 
L. J. dh. 287 : 81 Cli.'l). 180: 54 L. T. 
221) ; 84 AY. R. 258.— C.A., referred to. 

Evans r. Evans (1802) (51 L. J. Cli. 450 ; [1892] 
2 Oh. 178. — O.A. ;S ice svjira, col. 3288. 

Richardson v. Harrison, applied. 

Champ r. Champ (1892) 30 L. R. Jr. 72, 86. — 

Q.B.D. 

White v. Collins (1719) 1 Com. 289.— c.P. 

Distinguished , Britton r. Twining (1817) 8 
Mcriv. 170, 182 ; 17 R. R, 58. — 3i.lt. diseased. 
Chambers /*. Morris (1887) (5 L. J. Oh. 193; 2 
Myl. <Jc Cr. 370, 387. — 0.0. : Montgomery r. 
Montgomery (1845) 3 Jo. & Lat. 47, 51 ; 8 Ir. 
Eq. R. 7-1 (C — sugdkn, L.c. ; considered, Jordan 
/■. Adams (1859) 29 L. J. C. P. 180, 180 ; (5 C. B. 
(N.S.) 748, 702; 0 Jur. (N.S.) 530. — C.P. 

(affirmed, (1800) 30 L. J. C. P. 1(51 ; 9 C. B. 
(N.s.) 483: 7 Jur. (N.S.) 973; 4 L, T. 775 ; 9 
AV. R. 593. — MX. OH. ; ai artist and channel. 
BP.. dissenting). 

White v. Collins, applied. 

Pedder r. Hunt (1887) 18 Q. B. D. 505; 50 
L. J. Q. P,. 212 ; 50 L. T. 087 ; 35 W. R. 371.— 
O. A. US H Bit, 31 . It. , SI B J. FT ANN BN and FRY, L. J. 

fry, l.j. (for the Court). — It. was urged that 
the gift of an estate for life to T. Redder, followed 
by a gift to his heir constitutes an estate in fee 
simple in T. Pedder under the rule in Shelley's 
Case (ante, col. 3220). But in our opinion this 
argument cannot prevail, for it appears to us to 
be clear law that where the limitation shows the 
testator's intent to have b&n that, the heir shall 
take for lifts only, then (lie word “heir” is not 
to be* treated as a \?ord of limitation, and the 
rule does not apply. This point was determined 
in White, v. Collins. ... In Jordan v. Adams 
(supra) the authority of White v. Collins was 
fully r» -cognised, though then? was a dilVercnce 
of opinion as to how far that decision affected 
the ease then before the Court.' — p. 572. 

Legatt v. Sewell (J706) 2 Vern. 551 . — l.k. : 
S. C. now. Legate v. Sewell, 1 P. Wins. 
87 ; I Wils. 87 ; 1 Eq. (‘as. A hr. 39 1, pi. 7. 
— K . 1 5. and L.c. 

Followed. (Jlenorehy (L*rd) r. Bosvillc (1733) 
(‘as. t. Tali). 1, 1 i ). — L.C. ; discussed, (linger r. 
While (1712) Willes 318, 351.— c.P. : (larth r. 
Baldwin (1755) 2 Ves. sen. 616, 657. — L.C).: 
applied , Uochfort. r. Kitzmauriec (18*12) 2 Dr. & 
War. 1 ; 4 Ir. Eq. II. 375. — L.C. 

Jones (Lady) v. Sdfeand Seal (Lord) (172f?) 

1 Eq. ( ’as. "A hr. 883; 8 Yin. Abr. 262.— KINO. 
L.C. : re reused* in part i?om. Say and Seal(Lord^ 
v. Jones (Lady) (1729) 3 Pro. P. C. 113. — 
ILL. (lO. ♦ 

Jones (Ladyf v. Say and Seal (Lord). 

liefer red to, Saver r. Masterman (1756) Ambl. 
34 1.— L.c.o.: Venables Morris (1797) 7 Term 


Rep. 342, 347 ; 4 R. R. 455 .— k.b. ; Harton r. 
Harton (1798) 7 Term Rop. 652. — K.B. ; distin- 
guished, Heather r. Winder (1835) 5 L. J* Ch. 
41. — LAJfG-DAijE, m.r. : applied. Collier v. M‘Bean 
(1865) 34 L. J. Ch. 555. — 3I.R. (post). ■» 

Jones (Lady) v. Say and Seal<Lo?d), re- 
ferred to. * 

Champ v. Champ (1892) 30 L. R. Iv. 72, 85. — 

Q.B.D. 

Tipping v. Cozens (1694) f 7 Ld. Raym. 
933 : Sb C. no m. Tippin v. Cosin, 1 P. 
Wms. 40, n. — k.b., applied. 

Collier r. M'Bean (1805) 34 L. J. Ch. 555 ; 34 
Beav. 426 ; 6 N. R. 192 ; 11 Jur. (n.s.) 592 ; 13 
VV. R. 766. — 3f. R.: affirm eel,* 35 L. J. Ch. 144: 
L. R. 1 Ch. 81 : 13 L. T. 484 ; 14 W. R. 156 .— l.jj. 

Dubbertf. Trollope v. Trollope (1734) 2 Stra. 
729 ; 2 Ld. Raym. 1437 ; 8 Vin. Abr. 233 ; 
Ambl. 455, 462. — C.P. ; affirmed. K.B. 
Appro red, Minshull r. Minshull (1737) 1 Atk. 
411.— L.C. ; referred- to, Robinson r. Robinson 
(1751) £ Atk. 736. — L.c. (see S. C M 2 Ves. sen. 
225 . — l.c. ; 1 Burr. 38. — K.B.) ; Saver r. Master- 
man (1756) Ambl. 343. — L.C.C. ; 'applied , Doe 
d. Blandford v. Applin (1790) 4 Term Rep. 82, 
88; 2 R. R. 337. — K.B. ; discussed, Chambers r. 
Taylor (1837) 6 L. J.’Ch. 193 ; r 2 Myl. & Or. 376, 
387. — L.C. ; applied, Fuller r. Chamier (1866) 35 
L. J. Ch. 772, 775 ; L. R. 2 Eq. 682, 685 ; 12 
Jur. (N.s.) 642 : 14 W. R. 913 . — Wo*od, v.-c. (see 
col. 3232) ; referred to, Sheridan r. O'Reilly 
[1900] 1 Ir. R. 386, 392.— 31. R. (reversed in 
part, C.A.). 

Colson v. Colson (1741-1744) 2 Atk. 246 ; 
2 Str. 1125 ; 2 Eq. Cas. Abr. 318. — L.c. and 
K.B., referred to. 

Sayer r. Masterman (1756) Ambl. 344. — L.C.C. ; 
Wright r. Pearson (1758) 1 Eden 119; Ambl, 
358.— L.K. 

Colson v. Colson, followed. 

Hodgson r. Ambrose (1780) Dougl. 337. — K.B.; 
affirmed, H.L. (sen post , col. 3239). % 

Coulson v. Coulson, referred to. 

Poole r. Poole (1804) 3 B. k P. 620, 628. — c.P.; 
Roe d. Thong r. Bedford (1815) 4 M. k S. 362 ; 
16 11. It. 187. — k.b. : Browncker (oi* Brouneker) 
r. Bagot (1816) 19 Ves. 574 ; 1 Meriv. 271. — 
3i.it. ; Jesson r. Wright (1820) 2 Bligh 1, 56 ; 22 
It. R. 1 . — ill. (k.) ; Uochfort r. Fitzmaurice 
(18*12) 2 Dr. & War. 1 ; 4 Ir. Eq. 11. 375, 380.— 
sue I) bn, L.C. ; East r. Twyford (1853) 4 H. L. 
Cas. 517, 551. — ILL. (U.). 

Bagshaw v. Spencer (1748) 1 A r es. sen. 142. 
—L.c. ; S. C., 2 Atk. 246, 570, 577.— L.c. 
liefer red to , Thccbridge r. Kilburne (1750- 
1751)2 Ves. sen. 233. — L.c.; applied, (birth v. 
Baldwin (1755) 2 Ves. sen. 646 . — l.c. ; Wright 
v. Pearson (1758) 1 Eden 119, 125 ; Ambl. 358. 
— L.K. ; # Le Rousseau v. Rede (1761) 2 Eden 1. — 
L.C. ; referred to, Thong r. Bedford (1783) 1 Bro. 
ft. C. 313.- -L.C.C. ; discussed, Jones r. Morgan 
(1783) 1 Bro. O. C. 206. — L.C. ; commented on, 
Brydges r. Brydges (1796) 3 A^es. 120. — 3i.it.- 
ntferred to, Harton r. Harton (1798) 7 Term Rep. 
652 : 4 It. R. 537. — K.B. ; discussed , Poole r. 
Poole (1804) 3 B. & P. 627.— c.P. And see 
col. 3237. 

Bagshaw v. Spencer, referred to. 

Roe d. Thong r. Bedford (1815) 4 M. & S. 362 ; 
1G R. R. 487,— K.B. 
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DAM PI EE, J. — Lord Hardwicke in Bagshaw 
v. Spencer, when he took a difference between 
a trust in equity and a legal estate, agreed that 
upon a devise of a mere legal estate, the words 
must be^taken as they stood, according to the 
strict legal determination. — p. 866. 

Bagsh&w v. Spencer, discussed. 

Jervoisc r. Northumberland (Duke) (1820) 
1 J.& W. 550 : 21 R. 11. 229.— L. C. ; Kochfort 
r. Fitzmaurijce (1842) 4 Ir. Eq. E. 875,380 ; 2 Dr. 
&; War. 1 . — sug-den, L.C. -4/^7 we Measure t\ 
Gee (1822) 5 B. k Aid. 910.— k.b. - 

Theebridge vMtilburne (1750-1751) 2 Ves. 
sen. 233. — L.C., discussed and applied. 
Verulam (Earl) Bathurst (J 843) 12 L. J. 
Oh. 359 : 13 Sim. 374, 386. 

SHADWELL, V.-C. — Garth v. Baldwin, (port') £Wid 
Theebridge v. Killmrne are on all fo*rs with this 
case. In Theebridge v. Kill nt me the gift was of 
a term to the testator’s daughter for life, and 
after her decease to the heirs of her body, if the 
term should so long endure. The whole was 
held to be vested in the daughter. Tri Garth v. 
Baldwin there was a devise of real and personal 
estate, in trust for A. for life, afterwards for B. 
for life, and afterwards for the heirs of his body. 
B. was held entitled to the absolute property of 
the personal estate. — p. 362. 

Garth v. Baldwin (1755) 2 Ves. sen. 646. — 
L.c. 

Applied , Bayer r. Mastcrman (J 756) Ambl. 
344. — l.c.C. ; Le Kousseau r. Bede (1761) 2 Eden 
1. — L.c. ; discussed, Jones v. Morgan (1783) 

1 Bro. C. C. 201). — L.C. ; referred to, Thong v. 
Bedford (1783) 1 Bro. C. 0. 313.- L.C.C. ; Jervoise 
r. Northumberland (Duke) (1S20) 1 J. & W. 559 ; 
21 E. R. 229. — L.C. ; applied, Verulam (Earl) v. 
Bathurst (1843) 12 L. J. Oh. 359, 362. — v.-C. 
(supra) ; referred to. Jeaffreson’s Trusts, In re 
(1S66) 35 L. J. Oh. 622, 623 L. E. 2 Eq. 276, 
281 ; 12 Jur. (N.S.) 660; 14 W. E. 759.— WOOD, 
V.-C. 

Wright v. Pearson (175S) Ambl. 358 ; 1 
Eden 119. — L.K., referred to. 

Jervoise r. Northumberland (Duke) (1820) 

1 J. k W. 559; 21 E. E. 229.-li.ti.; Mills 
v. Seward Qw Howard) (1861) 1 J. k H. 733 ; 

7 Jur. (N.S.) 654 . — wood, V.-C. : Foxwell r. Van 
Grutten (1900) 82 L. T. 272, 276 : 48 W. E. 653. 
— K.L. (e.) ( per lord davey, dissenting). 

Pelham (lady) v. Gregory (1760) 1 Eden 518, 
—L.C. ; S. C. 3 Bro. P. C. 204, approved. 

Le Rousseau r. Bede (1761) 2 Eden 1. — | 
WORTHINGTON, L.C. 

Roe d. Dodson v. Grew (1767) 2 Wils. Ch. 
322 ; Wilmot 272. — C.J., referred to. 

Doe d. Davy Burnsall (1794) 6 Term 
Eep. 30 ; 3 E. E. 113. — K.B. ; Alpass r. 
Watkins (1800) 8 Term Eep. 516. — K.b. ; Seale 
■r. Barter (1801) 2 B. k P. 4S5, 494 ; 6 E. R. 
676. — C.P. ; Lees r. Mosley (1836) 5 L. J. Ex. Eq. 
78 ; 1 Y. k C. 589, 609. — ex. EQ. ; Montgomery 
v. Montgomery (1845) 3 Jo. & Lat. 47, 55 : 8 
\r. Eq. R. 470. — SUGDEN, L.C. 

Roe v. Grew, applied. # 

Key r. Key (1852) 22 L. J. Ch. 641 ; 4 De G. 
M, & G. 73, 82 ; 1 Eq. E. 82 ; 17 Jur. 769. — L.JJ. 
Roe v. Grew, referred to. 

Woodhouse v. Herrick (1855) 24 L. J. Ch. 649 ; 

1 K. & J. 352, 366 ; 3 Eq. E. 817 ; 3 W. E. 
303.— WOOD, v.-C. 


Roe v. Grew, not applied. 

Hamilton v. West (1846) 10 Ir. Eq. E. 75, 82. 

— M.R. 

Roe v. Grew, referred to. 

Warren r. Travers (1868) Tr. E. 2 Eq. 455, 
462. — M.R. 

Roe v.Grew, applied. 

Pclham-Clinton r. Newcastle (Duke) (1900) 
69 L. J. Ch. 875 ; [1902] 1 Oh. 34 ; 49 W. It. 12. 
— BUCKLEY, ,T. ; affirmed, C.A. and h.L. (post). 

Roe v. Grew, discussed. 

Pelham-Clinton r. Newcastle (Duke) (1901) 
71 L. J. Ch. 53 ; [1902] 1 Ch. 40 : 85 L. T.439 ; 
50 W. E. 83. — C.A. : affirmed, (1902) 72 L. J. Oh. 
424 ; [1903] A. O. Ill ; 88 L. T. 273 ; 51 W. E. 
608.— H.L. (E.). 

ALVERSTONE, C.J. — Then with regard ^o Roe 
v. Grew , I wish again to say that I do not sug- 
gest that it is an authority conclusive of this 
case ; but it does again seem to be a case in 
which the Court, looking at the whole will, came 
to the conclusion that there was an estate tail, 
for reasons which 1 in my judgment think to be 
applicable, if I may use no stronger expression, 
to the present will. The Court there thought 
that of two intentions of the testator — one to 
give his nephew George a life estate, and the 
other that so long as George had any issue male 
the estate should not go over, the estate being 
limited after George's death U> the issue male of 
his ^)ody lawfully to be begotten, and heirs male 
of the body of such issue male — both could not 
take effect ; and the Court came to the conclu- 
sion that the words as to issue male were so 
strong that they showed the general intention to 
be that all the sons of George should take in 
succession, and that to enable them to take 
George must be adjudged to take an estate tail, 
and that therefore they must override the 
particular words which would have indicated 
only a life estate in George. — p. 55. 

V. WILLIAMS, L.J. to the same effect. 

Perrin, v. Blake (1770) t Burr. 2570 ; 1 W. 
Bl. 672 ; Dongl. 523 ; Hargrave’s Law 
Tracts, 489 . — k.b. : reversed, EX. CH. 

Bcf erred- to, Mamie vill^ r. Garrick (Ix>rd) 
(1795) 3 Eidgw. P. O. 352, 369.— ILL. (IR.): 
Doe d. 8mall r. Allen (1800) 8 Term Eup. 497, 
504 .— k.b. ; Poole r. Poole (1804) 3 B. k P. 
627. — C.P. : discussed , Montgomery v. Montgo- 
mery (1845) 3 Jo. k Lat. 47, 51 ; 8 Ir. Eq. E. 

7 40. — S U G-DEN, L.C. ; not applied, Phillips r. 
Phillips (1847) 10 Ir. Eq. E. 513. — M.R. ; can- 
sidered , Johnson's Trusts. In re (1866) L. E. 2 
Eq. 716, 720 ; 12 Jur. (N.S.) 616. - WOOD, V.-C. 

Perrin v. Blake, referred to. 

Redder r. Hunt (1887) 18 Q. B. D. 565 ; 56 
L. J. Q. B. 212 ; 56 Lv T. 687 ; 35 W. E. 371.— 
C.A. 

FRY, L.J. (for the Court). — “Common sense 
will here tell us,” says Blaekstone, J., in liis argu- 
ment in Perrin r. Blah; [ Hargrave’s Tracts, 505] 

“ that when no estate of inheritance is devised 
\% the heii^male of the J^dy, he cannot take by 
descent as heir.” This observation of the 
teamed judge is adopted by tf’eanic in his 
Contingent Remainders, vol. i. p. 153. — p. 572. 

Perrin v. Blake, referred to. r 

Evans r, Evans (1892) 61 *L. J. Oh. 456: 
[1892] 1 Ch. 173, 188 : 67 L. T. 152 : 40 W. E. 
465. — C.A. : Van Grutten r. Fox well (1897) 66 



8289 


SHELLEY’S CASE. 


8240 


L. J. Q. B. 745, 751 ; [1897] A. C, 658 : 77 L. T. 
170. — II. L. (e.). 

Simpson v. Turner (1700) 1 Eq. Cas. Abr. 
200. 888 ; 8 Vin. Abr. 262. — L.C., applied. 
Silvester d. Law r. Wilson (1788) 2 Term Rep. 
444, 450; 1 R. II. 519.— IC.B. 

Shapland v. Smith (1780) 1 Bro. 0. G. 75. — 
L.C., considered. 

Silvester /*. Wilson (supra'). 

Shapland v. Smith, commented on. 

Vancouver r. Bliss (1805) 11 Ves. 458.465; 

8 II. R. 227. — ELDON, L.C. 

Shapland v. Smith, referred to. 

Jcrvoise r. Northumberland (Duke) (1820) 
l J. k W. 559, 509; 21 R. R. 229. — ELDON, 
L.C. ; Magennis r. Fallon (1829) 2 Molloy 
501, 580. — HART, l.c. 

Shapland v. Smith, followed. 

Oolmore r. Tvndall (1828) 2 Y. & J. 605, 015 ; 
81 R. R. 087.-0.11. 

Hodgson v. Ambrose (1780) Dougl. 387. — 
k.b. : affirmed ?wm. Ambrose v. Hodgson 
(1781) *3 Bro. P. C. 416.— H.L. (E.), 
discussed. 

Rochfort r. Fitzmaurice (1842) 4 Ir. Eq. R. 
375,380; 2 l)r. & War. 1. — L.C. ; Van Gruttcn 
r. Foxwell [1897] A. C. 658, 070 ( post ). And 
see Measure r. Gee (1822) 5 B. & Aid. 910. — 
K.B. ^ 

Jones v. Morgan (1783) 1 Bro. G. C. 206. — 
L.c., rule in- approved and applied. 

Roe d. Thong r. Bedford (1815) 4 M. & S. 302, 
305 ; 10 R. R. 487.— K.B. 

Jones v. Morgan, referred to. 

Jcrvoise r. Northumberland (Duke) (1820) 

1 J. & W. 559 : 21 R. R. 229.— L.C. : Douglas r. 
Congreve (1838) 8 L. J. Oh. 53; 1 Beav. 59, 
71 ; 3,1 ur. 120.— M.R. 

Jones v. Morgan,, discussed. 

Fotherst oil’s Lessee r. Fethcrston (1835) 3 
Cl. A F. 07, 77; S. C. no. a. Jack r. Fethcrston, 

9 Bligh (n.s.) 257. — h.l. (lit.) ; Warren r. Travers 
( 1808) Ii^ It. 2 4fiq. 455, 402.-M.it.: Van 
Gruttcn r. Fox well ( 1897) 06 L. J. Q. B. 745, 
752, 755 ; [1897 | A. (J. 658, 070 ; 77 L. T. 170 — 
ILL. (10.). 

Jones v. Morgan, observation applied. 

Foxwell v. Van Gruttcn (1900) 82 L. T. 272 : 
•18 W. U, 053. • h.l. ( E.) ; loud davey dissenting. 

loud macnaohten. — J i) my opinion the 
testator meant, exactly what, he said, and 
deliberately provided for the event which 
actually occurred. If lam told that, after all. 
that is*a matter of opinimi on which no certain 
judgment can be pronounced, I only take refuge 
in Lord Thurlow's maxim, that “the good sense 
of all these eases is to believe that, where 
persons have expressed themselves right, they 
knew what they meant ” (Jones v. Morgan. 1 
Bro. G. G. at p. 221).— p. 275. ^ „ 

Thong v. Bedford ^1783) 1 Bro. G. G. 313. — 
L.O.. inferred to. *> •> 

Roe //. Tlnmg v. Bedford (1815) 4 M. & S. 
362, 366 : R. R. 187.— K. B. 

Doe d. Blendford v. Applin (1790) 4 Terra 
Rep. 82 ; 2 R. R. 337 .— k.b. 
deferred to. Doe d. Atkinson r. Featherstone 
(1831) 1 B. &' Ad. 944, 949 ; 9 L- J. (O.s.) lx. II. 


163; 35 R. R. 491. — K.B. ; applied, Heather r. 
Winder (1835) 5 L. J. Ch. 41. — m.r. ; Kavanagh 
v. Morland (1853) 23 L. J. Ch. 41, 44 ; 16, 

28 ; 2 Eq. R. 771 ; IS Jur. 183 ; 2 W. R. 8.— 
wood, v.-c. : referred- to, Woodhouse vT Herrick 
(1855) 24 L. J. Ch. 649 ; 1 K. & J. 352^303 ; 3 
Eq. R. 817 : 3 W. R. 303.— wood, v?-c. ' 

Doe d. Blandford v. Applin, not applied. 
Allgood r. Blake (1872) 41 L. J. Ex. 217 : 

L. R. 7 Ex. 339, 353; "21 W. li 58. — EX. ; 
affirmed, (1833) 42 L. J. Ex. 101 ; L. R. 8 Ex. 
160 ; 29 L. T. 331 ; 21 W. 11^5 5 9. — EX. CH. 

CLEASBY, b. (in the Ex.). — It is not at all 
necessary, in the present case, to act upon the 
rule of carrying into effect the general intent 
to^ the extent that it has been acted upon in 
such cases *as Doe v. Applin and Doe- v. 
Cooper (1 East 229. post), where a particular 
provision clearly expressed has been rejected. 
The utmost extent to which, if at all, it need be 
applied is that modified form to which it is 
limited by Lord Redesdale in Jesson v. Wright 
(2 Bligh 51, post, col. 3243), and has been ap- 
proved of by the Q. B. in Doe v. Gallini (5 B. & 
Ad. 621, post, col. 3242), rix., that technical words 
shall have their legal effect, unless from subse- 
quent inconsistent words it is v^ry clear that the 
testator meant otherwise. — p. 225. 

Doe d. Davy v. Burnsall (1794) 6 Term Rep. 

30 ; 3 R. R. 113. — k.b. ; S.^C. nom. Davy 

v. Burnsall (179S) 1 B. & P. 215. 

Applied , Doe d. Herbert r. Selby (1824) 2 B. 

& C. 926 : referred to, Jack d. Westby v. Fether- 
stone (1829) 2 Huds. & B. 320, 337.— K.B. (IB.) 
(affirmed, (1830). — ex. ch.) ; followed, Lees r. 
Mosley (1836) 5 L. J. Ex. Eq. 78 ; 1 Y. & C. 589, 
611. — ex. eq. ; considered, Montgomery v. Mont- 
gomery (1845) 3 Jo. & Lat. 47, 59 ; S Ir. Eq. R. 
740. — L.C. : applied, Denman r. Jones (1867) 16 
L. T. 787. — M a LINS, Y.-c. ; approved, Moyle’s 
Estate, In re (1878) I L. It. Ir. 155, 162. — c.A. 

Doe d. Candler v. Smith (1798) 7 Te*m Rep. 

531 ; 4 E. R. 521.— k.b. 

Applied, Pierson r. Vickers (1804) 5 East 
548, 553 ; 2 Smith 160 ; 7 R. R. 760.— K.B. ; 
principle, adopted, Doe*' d. Cole v. Goldsmith 
(1816) 2 Taunt. 209 ; 2 Marshall 517 : 17 R. R. 
487.— k.b. : referred, to, Doe v. Featherstone (1831) 

1 B. fe Ad. 944, 949.— K.B. ( post) ; applied, 
Phillips /*. Phillips (1847) 10 Ir. Eq. R. 573. — M.R. 

Doe d. Bean v. Halley (1798) 8 Term Rep. 5. 

— K.B. 

Referred- to, Doe d. Gallini r. Gallini (1833) 

5 B. & Ad. 621, 613; 39 R. R. 580.— K.B. ; not 
applied, Baker v. Tucker (1850) 3 11. L. Cas. 
106, 130 ; 14 Jur. 777.— h.l. (ir.) ; applied, Key 
v. Key (1853) 4 Do CL M. <Sc G. 73, 82 (supra, 
col. 3237) : discussed, Allgood v. Blake (1872) 41 
L. J. J5x.*217. 229; L. 11. 7 Ex. 339, 359.— EX. 
(supra): applied, Shannon r. Good (1884) 15 
L. II. Ir. 281. — c.A. ; Neville v. Thacker (1888) 
23 L. R. Ir. 355, 364.— porter, m.r, and c.A. 

Doe d. Cock v. Cooper (1801) 1 East 229 ;,f> 
„ II. R. 264.— K.B. 

Applied , Pierson r. Vickers (1804) 5 East 548, 
553 ; 2 Smith 160 ; 7 R. 11. 760. — K.B. ; principle, 
adopted , (1816) Doe d. Cole r. Goldsmith (1816) 
7 Taunt. 209 : 2 Marshall 517 ; 17 II. R. 487. — 
k.b. ; referred to. Doe d. Atkinson v, Feather- 
stone (18313 1 II. & Ad. 944, 949; 9 L. J. (o.s.) 
K. B. 163>; 35 R. R. 491. — K.B. ; applied, 
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Heather r. Winder (1835') 5 L. J. Oh. 41. — 
.R. ; not applied, Allgood r. Blake (1872) 41 
. J. Ex. 217, 225 ; L. R. 7 Ex. 330, 353 ; 21 
W. Rf 5S. — EX. See supra, col. 3240. * 

Pierson y. Vickers (supra, col. 3240), 
pri nciple ado pted. 

Doe d. Cole v. Goldsmith (col. 3240) ; Phillips 
■v. Phillips (1847) 10 Ir. Eq. E. 513.— M.R. 

Poole v. ?oole (1804) 3 B. & P. G20.— c.p. 

Distinguished, Fetherston’s Lessee r. Fether- 
ston (1835) 3. Cl. & F. 07, 80 ; 9 Bligh (N.S.) 237. 
— h.l. (ir.) : disclosed, Lees v. Mosley (1835) 

5 L. J. Ex. Eq. 78 : 1 Y. & C. 589, 599.— EX. EQ. ; 
Winter Perratt (1^43) 9 Cl. & F. 60(5, 687.— 
h.l. (bs.) ; rule in - , applied, Toller v. Attwood 
(1850) 20 L. J. Q. B. 40 ; 15 Q. B. 929.— C.B. - 

Poole v. Poole, referred- to. 

Van Grutten v . Foxwell (1897) 66 L. J. Q. B. 
745, 755 ; [1897] A. C. 558, 075 ; 77 L. T. 170.— 
H.L. (e.) (see pod, col. 3240) ; Keane’s Estate, 
In re [1903] 1 Ir. E. 215, 224.— ROSS, J. 

Doe d. Strong v. Goff (1809) 11 East 668.— 
K.B., clidi m fid shed. 

Bennett r. Tan'kcrville (Earl) (1811) 19 Ves. ] 
170.— M.R. 

Doe y. Goff, held not to he law. 

Jesson r. Wright "(1820) 2 Bligh 1, 55; 22 
E. R. 1. — jjpL. (e.) ; Fetherston’s Lessee r. 
Fetherston (1835) 3 CL & F. 67, 70 ; 9 Bligh 
(n.s.) 237.— H.L. (IR.). 

Doe v. Goff, referred to. 

Tarbuck r. Tarbuck (1835) 4 L. J. Oh. 129.— 
M.R. ; Lees r. Mosley (1835) 5 L. J. Ex. Eq. 78 ; 
1 Y. & C. 589, 594 . — ex. eq. ; Winter v. Perratt 
(1843) 9 Cl. & F. 000, 680.— H.L. (E.) ; Mont- 
gomery i;. Montgomery (1845) 3 Jo. & Lat. 47, 
53 ; 8 Ir. Eq. R, 740.— SUG-DEN, L.c. ; Warren r. 
Travers (1808) Ir. R. 2 Eq. 455, 406. — M.R. 

Doe v. Goff, held- overruled. 

Roddy v. Fitzgerald (1858) 0 H. L. Cas. S23, 
881 . — h.l. (IR.) ; Van Grutten v. Foxwell (1897) 
60 L. J. Q. B. 745 ; [1897] A. C. 658, 673 ; 77 
L. T, 170 . — h.l. (e.). See post, col. 3246. 

Doe d. Cotton v. Stenlake (1810) 12 East 
515; 11 R. E. 479. — K.B ., applied. 

Hugo r. Williams (1872) 41 L. J. Ch. 661 ; 
L. R. 14 Eq. 224 ; 2(5 L. T. 901. 

M a lins, v.-c. — Wliat then is the effect of a 
devise to A. and his heirs during their lives ? 
It was decided in Doe v. Stenlake by the Court 
of K. B., and that decision had been acquiesced 
in ever since, that such a devise to A. and his 
heirs created a fee simple. . . . This is a limita- 
tion to a man and “ the heirs male of his body 
for their lives.” . . . Therefore this devise 
. . . gives an estate in tail male, and the words 
“during their lives” mean only that which is 
necessarily implied, that whoever takes under 
the limitation can only, in point of fact, have 
the enjoyment of it during his life ; but it has 
not the effect of cutting down the estate of 
inheritance. — p. 662. 

Doe d. Cole v. Goldsmith (1816) 7 Taunt. 
209; 2 Marsh. 517 ; 17 R. R. 487. — K.B. 

Applied, Phillips r. Phillips (1S47) 1,0 Ir. 
Eq. R. 513. — M.R. ; referred to, Jeffery's Trusts. 
In re (1872) 42 L. J. Ch. 17 ; L. R. 14 Eq. 136! 
139 ; 26 L. T. 821 ; 20 W. R. 667. — M ALINS, v.-C. 


Doe d. Bosnall v. Harvey (1825) 4 B. &C. 
610; 7 D. & R. 78 ; 4 L. J. (o.s.) K. B. 
18. — K.B., referred to. 

Fetherston's Lessee r. Fetherston (1835) 3 
Cl. & F. 67, 77.— 8. C. no ok Jack r. Fetherston, 

9 Bligh (n.s.) 257. — h.l. (ir.) ; Montgomery v. 
Montgomery (1845) 3 Jo. & Lat. 47, 55 ; 8 Ir. 
Eq. R. 470. — L.c. ; Phillips v. Phillips (supra-). 

Doe v. Harvey, applied. 

Key v. Key (1853) 22 L. J. Ch. 641 ; 4- Do G. 
M. &‘G. 73, 82 (supra, col. 3237). 

Doe v. Harvey, not applied. 

Bowen r. Lewis (1884) 54 L. J. Q. B. 55 ; 9 
App. Cas. 890, 903 ; 52 L. T. 189. — H.L. (is.), per 
selborne, L.c. dissenting. 

Doe v. Harvey, referred to. 

Van Grutten r. Foxwell (1897) 66 L. J. Q. B. 
745. 753 : [1897] A. C. 658, 673 ; 77 L. T. 170.-- 
H.L. (E.). See post, col. 3245. 

Doe d. Gallini v. Gallini (1833) 3 L. J. 
K. B. 71 ; 5 B. & Ad. 621 ; 2 N. & M. 619. 
—K.B. ; S. C. (1835) 4 L. J. Ex. 337 ; 3 

A. & E. 340 ; 4 N .Sc M. 894 ; 39 R.R. 
5S0. — K.B. 

| Discussed, Montgomery r. Montgomery (1845) 
3 Jo. & Lat. 47, 54 ; 8 Ir. Eq. R. 740. — SUGDEX, 
L.C. ; Phillips 'V. Phillips (supra) ; Roddy v. 
Fitzgerald (1858) 6 H. L. Cas. S23, 877 . — h.l. 
(ir.) ; Clarke r. Clemmans (1866) 36 L. J. Ch. 
171,172; 15 W. R. 250 .— malins, V.-C. ; prin- 
ciple applied, Forsbrook \\ Forsbrook (1867) 
L. R. 3 Ch. 93, 98 ; 16 W. R. 290 .— Cairns and 
rolt, L.JJ. ; Allgood r. Blake (1872) 41 L. J. 
Ex. 217, 225 ; L. R. 7 Ex. 339, 353 ; 21 \V. R. 58. 

■ — ex. (see supra, col. 3240) ; referred to, Andrew 
t\ Andrew (1875; 45 L. J. Ch. 232 ; 1 Ch. D. 410, 
412; 34 L. T. 82; 24 W. R. 329 .— hall, v.-c. 
(reversed, C.A.) ; Hampton r. Holman (1877) 46 
L. J. Ch. 246 ; 5 Ch. D. 183, 193 36 L. T. 287 ; 

25 W. R. 459.— JESSEL, M.R. 

Doe d. Gallini v. Gallini, rule in, explained 
and- applied. ^ 

Bowen v. Lewis (1884) 9 App. Cas. 890, 917 : 
54 L. J. Q. B. 55 ; 52 17. T. 189.— ILL. (is,). 

LORD Blackburn. — l do not think that, since 
the decision of this House in Roddy v. Fite- 
yerald (6 PI. L. Cas. S23, post, col. 3247) it is open 
to dispute that a rule is established. Whether 
we word the reason for it, as Lord Eldon did 
in Jesson v. Wright (2 Bligh 1, post, col. 3243), 
or, as Lord Wensleydale prefers it, as it was 
expressed in Doe v. Gallini, the rule is estab- 
lished that if a testator does express an intention 
that A. shall have the estate for life, and on the 
failure of the heirs of the body of A. the estate 
shall go over, the effect is that an estate tail is 
given to A. by necessary implication, as other- 
wise all the subsequent limitations would bo too 
remote. Lord Cranworth says, in Roddy v. 
Fitzgerald, that one cannot but feel that in 
many cases the real wish of the testator, instead 
of being carried into effect, is defeated by this 
rule, and I think this is true. — p. 917. 

Doe d.&allini v. Gal>&i, approved. 

Lalit Mohun Bingh Roy -c. Ohakkun Lai Roy 
(1897) L. R. 24 Ind. App. 76.— P.c* 

Nash v. Coates (1832) 1 L. J. £. B. 137 ; 3 

B. & Ad. 839 ; 37 1L R. 552.— K.B. , 
explained. 

Mills o. Seward (or Howard) (18G1) 1 J. & H, 
83 ; 7 Jur. (n.s.) 654.— WOOD, V.-c. 
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North v. Martin (1833) 6 Sim. 26G ; 38 
R. R. 113. — v.-C., considered. 

Gummoe r. Howes (1856) 26 L. J. Ch. 323 ; 23 
Beav. 1S-1 : 3 Jur. (N.S.) 176 ; 5 W. K. 219.— 
Ai.R. ; Jordan r. Adams (1859) 29 L. J. C. P. 180, 
187 ; 6 ('. B. (N.s.) 718. 765 ; 6 Jur. (n.S.) 536.— 
C.P. (affirmed, (1860) 30 L. J. 0. P. 161 : 9 C. B. 
(N.S.) 183 ; 7 Jur. (n.s.) 973: 4 L. T. 775; 9 
\V. R. 593.— EX. CH.). 

Douglas v. Congreve (1836) 6 L. J. Oh. 51 ; 1 
Keen 110. — at.r. ; S. C., 7 L. J. O. P. 43 ; 

1 Ping. N. C. I ; 5 Scott 223. — C.P., and 
8 L. J. C. P. 53 ; 1 Beav. 59 ; 3 Jur. 120. 

— AT .11. 

„ Distin finished. Butcher r. Butcher (1851) 14 
Beav. 222. — Ai.R. ; discussed, Ramsden r. Smith 
(1854) 33 L. J. Ch. 757 ; 2 Drew. 298 ; 2 Eq. R. 
660 ; 18 Jur. 566 ; 2 AV. R. 435 .— kindeusley, 
V.-C. ; referred to, D’Estampes’ Settlement, In re, 
D’Estampes r. Crowe (1884) 53 L. J. Ch. 1117, 
1120 ; 51 L. T. 502 ; 32 AV. R. 978.— KAY, J. 

Doe d. Wright v. Jesson (1816) 5 M. & S. 
95 . — k.b., reversed now. Jesson v. Wright 
(1820) 2 Bligli 1 ; 22 R. R. 1. — H. L. (E.). 

Jesson v. Wright, applied. 

Doe d. Bosnall r. Harvey (1825)4 B. & C. 610 : 
7 D. & R. 78 ; 1 L. J. (o.s.) K. B. 18. — K.B. ; 
Reece /*. Steel (1828) 2 .Sim. 233 ; 6 L. J. (o.s.) 
Ch. 120 ; 29 R. R. 88. —v.-c. ; Doe d. Atkinson v. 
Featherstone (1831) 1 B. & Ad. 944, 948 ; 9 I* J. 
(o.s.) K. B. 163; 35 R. R. 491.— K.B. ; Dunk /•. 
Fenner (1831) 2 Russ. & M. 557, 565.— m.r. 

Jesson v. Wright. 

It of erred to, Doe d. Gatlin i r. Gallini (1833) 3 
L. J. K. B. 71 ; 5 B. & Ail. 621 : 2 N. A M. 019. 
— k.b. ; applied. Heather r. Winder (1835) 5 
L.J.Ch. 11. — .M.K. ; d ist i Hff u ish-ed, Ryan r. Cowley 
(1835) LI. & G. temp.Sugden 7. — me. ; held over- 
ruled, Fotherston's Lessee r. Fetherston (1835) 
3 (J. h\ 67, 76 ; S. C. no in. Jack r. Fetherston. 

9 Bligli (n.s.) 237.— h.^. (in.) ; discussed, Lees 
r. Mosley (1836) 5 L. J. Ex. Kq. 78 ; 1 Y. & C. 
589, 607. EX. icy. : Winter v. Perratt (18-13) 9 
Cl. <$c F. 606, 686 . — ji.r. (k.) ; Montgomery r. 
Mouigomcr;- (18-15) 3*J<>. & Lat. 47, 53 ; 8 Ir. Eq. 
R. 740.— suiidhn, l.c. ; applied, Phillips v. 
Phillips (18-17) 10 h*. Eq. R. 513. — M.R. : Toller v. 
All-wood (1851)) 20 L. 3. Q. B. 40 ; 15 Q. B. 929. 
— Q.B. ; Key r. Key (1853 ) 22 L. J. Oh. 641 ; 4 
De G. M. & G. 73, 82 {supra, eol. 3237); re- 
ferred fo , Wood house r. Merrick (1855) 24 
L. J. Cli. 649; 1 K. & 3. 352, 363; 3 Eq. R. 
817: 3 W. Ll. 303. —Wool). v.-C. ; considered , 
Gummoe r. Howes (1856) 26 L. J. Ch. 323 ; 23 
Beav. 184 ; 3 Jur. (N.s.) 176; 5 W. U. 219.— 
Ai.n. ; referred to, Crimson r. Downing (1857) 4 
Drew. 125, 133; 5 W. it* 767. — KINDERS LEV, 
v.-c.: foltou'ed, Roddy r. Fitzgerald (1858) 6 
II. L. Cas. 822, 874.— h.l. (IR.) : not applied , 
Jordan r. Adams (1859) 29 L. J. <\ P. 180; 
6 C. B. (N.S.) 748, 764 ; 6 Jur. (N.S.) 536. — C.P, 
(affirmed, EX. ch.. supra'); referred to, Dodds r. 
Dodds (I860) 11 Ir. Uh, R. 374.— C.A.^ applied 7 
Anderson r. Anderson (1861) 30 Beav. 209: 7 
Jur. (N.s.) 100* ; 4 L. T* 1 ( 38 : 9 W. 11. 4\)2.— 9 
Ai.it. ; referred- to, Jeaffreson's Trusts, In re 
(1866) 35 L. J. Ch. 622, 623 ; L. R. 2 Eq. 276, 
281 ; 12 Jur. (N.s.) 660; 14 W! R. 759 .— Wood, 
V.-C. : Bradley v. Cartwright (1867)36 L. J. C. P. 
218, 222 : L. R. 2 C. P. 511, 520 : 16 L. T. 587 ; 
15 AV. R. 922. -c.i\ ; Warren /*. Travers (1868) 


Ir. R. 2 Eq. 455, 466. — m.r. ; discussed, Oolclough 
r. Col dough (1870) Ir. R. 4 Eq. 263, 284. — C.A. ; 
applied, Allgood c. Blake (1872) 41 L. J. Ex. 
217, 225 uL. R. 7 Ex. 339, 353 ; 21 AV. R. 5$.— 
EX. (see supra, col. 3240) ; Clifford r. -Brooke 
(1876) Ir. R. 10 C. L. 179, 183.— Q.B. (affirmed 
■now. Clifford r. Koe, post) ; discussed p Hampton 
v. Holman (1877) 40 L. J. Ch. 248 ; 5 Ch. D. 1S3, 
191 ; 36 L. T. 287 ; 25 W. R. 459 .— jessel, m.r. ; 
Clifford r. Koe (1SS0) 5 App. Cas. 447. 458 ; 
43 L. T. 322 ; 28 AV. R. 633.^h.l. (Ir.). 

Jesson v. Wright, approved. 

Bowen v. Lewis (1884) 9 App. Cas. 890 ; 54 
L. J. Q. B. 55 ; 52 L. T. 189 .— h.l. (e.). 

LORD FITZGERALD-— LorcJ Eldon is reported 
to have said in Jesson v. T V right that his mind 
was overpowered by the cases and the subtlety 
of the distinctions between them. How truly I 
may apply that language to myself in the pre- 
sent instance ; but from an early stage of the 
argument I have been of opinion that the 
decision in the Courts below was correct, and 
should be upheld, and I am obliged to confess an 
almost superstitious veneration for the rule in 
Shelley's case {ante, col. 3226), and for Jesson v. 
Wright and Roddy v. Fitzgerald (post, col. 3247). 
— p. 924. And see sujira, col. 3242. 

Jesson v. Wright, referred to. 

Symons v. Leaker (1885) 54 L. J. Q. B. 480 ; 
15 Q. B. D. 629, 632 ; 53 L. T. 227 ; 33 AV. R. 
875 ; 49 J. P. 775. — FIELD and ata^’ISTY, JJ. 

Jesson v. Wright. 

Applied, Sandes v. Cooke (1887-1888) 21 
L. It. Ir. 445, 457 .— porter, M.R. (affirmed, 
C.A.) ; considered and followed , A 7 an Grutten i\ 
Foxwell (1897) 6(5 L. J. Q. B. 745, 753 ; [1897] 
A. O. 658, 667; 77 L. T. 170.— H.L. (E.). Sec 
post, col. 3245. 

Jesson v. Wright, referred to. 

Pelham -Clinton r. Newcastle (Duke) (1900) 69 
L. J. Ch. 875, 887; [1902] 1 Ch. 34, 41; 49 
W. It. 12.— BUCKLEY, j. ; affirmed, c.A. aifll H.L. 
See post, col. 3248 

Measure v. Gee (1S22) 5 B. & Aid. 910. 
— K.B., applied. -» 

Mills r. Seward (or Howard) (1861) 1 J. & II. 
733 ; 7 Jur. (N.s.) 654 . — woud, V.-C. 

Doe d. Atkinson v. Featherstone (1831) 1 
B. fc Ad. 944; 9 L. J. (0.8.) K. B. 163: 
35 R. R. 491. — K.B. , referred to. 

Wood house v. Herrick (1855) 24 L. J. Ch. 
649, 652 ; 1 K. A J. 352, 363 ; 3 Eq. R. 817 ; 3 
W. R. 303.— WOOD, V.-C. 

Fetherston’s Lessee v. Fetherston (1835) 3 
Cl. & F. 67 ; S. C. now. Jack v. Fetherston, 
9 Bligli (N.s.) 237.— H.L. (IR.). 

Kr plained, Lees •<:. Mosley (1835) 5 L. J, 
Ex. Kq.»7S; 1 Y. A C. 589, 602 . — ex. eq. ; rule 
in, applied, Toller r. Attwood (1850) 20 L. J. Q. B. 
10, 47 : 15 Q. B. 929, 954.- -Q.B. ; referred to, 
Warren r. Travers (LS68) Ir. R. 2 Eq. 455, 466. 
— Ai.R. ; A 7 an Grutten v. Foxwell (1897) 66 L. J^ 
Q. B. 745 ; [1897] A. 0. 658, 674 ; 77 L. T. 170. 

► — -H.L. (E.) (post, col. 3246). 

Montgomery v. Montgomery (1S45) 3 Jo. & 
Lat. 47 ; 8 Ir. Eq. R. 740. — sue; den, l.c. 

Referred to, Phillips r. Phillips (1847) 10 Ir. 
Eq. R. 513 . — ai.r. ; Toller r. Attwood (1850) 20 
Ij. J. (Q. B. 4l? ; 15 Q. B. 929. — Q.B. : explained , 

I * 
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Kavanagli i\ Morland (1853) 23 L. J. Oh. 41 : 
Kay 16, 24 ; 2 Eq> R. 771 ; 18 Jut. 185 ; 2 W. E. 
S. — jwood, v.-c. ; Woodhouse r. Herrick (1855) 
24 L. J. Ch. 640, 651 ; 1 Iv. & J. 35r\ 362 ; 3 
Eq. R. £17 ; 3 W. R. 303. — WOOD. V.-C. ; Mills r. 
Sewarc], C°C Howard) (1861) 1 j. & H. 733 : 7 
Jur. (sr.s.)*i554. — wood, v.-c.: applied, Bradley 
r. Cartwright (1867) 36 L. J. C. P. 213, 222 ; L. R. 
2 C. P. 511. 521 ; 16 L. T. 587 : 15 W. 11. 922.— 
C.P. ; referred to , Warren v. Travers (1868) Ir. R. 
2 Eq. 455, 462. — M.R. ; Whitelaw r. Whitelaw 
(1880) 5 L. R. Ir. 120. 131.— M. <2. : Morgan r. 
Thomas (1882) 51*. L. J. Q. B. 289 : 8 Q. B. D. 
575, 577 ;. 46 L. T. 431 ; 30 W. R. 658 ; 46 J. P. 
423. — CAVE, J. ; and 51 L. J. Q. B. 556 : 9 
Q. B. D. 643, 647 ; 47 L. T. 281 ; 31 W. R. 106. 
— C.A. ; Shannon r. Good (1884) 15 L. R. Ir. %S4. 
— C.A. 

Montgomery v. Montgomery, observed on. 

Williams r. Williams (1884) 33 W. R. 118 : 
51 L. T. 779. 

CH1TTY, J. — The word 14 issue ” is, prim ft facie, 
a word of limitation, which can be turned into 
a word of purchase more easily than ilie word 
“heir,” but the mere addition of words of limi- 
tation is not sufficient to turn it into a word of 
purchase. Lord St. Leonards appears to have 
laid it down in -Montgomery v. Monty ornery that 
a devise to A. for life, with remainder to his 
issue, with superadded words of limitation, in a 
manner inconsistent with a descent from A., will 
give to the word “issue” the operation of a 
word of purchase. But it seems to me that that. 
dictum has no application to the present case, 
and that the rule laid down in Jarman on Wills 
(4th ed. vol. ii. p. 419) is right — namely, that 
‘* the addition of a limitation to the heirs general 
of the issue will not prevent the word ‘issue’ 
from operating to give an estate tail as a word of 
limitation.” — p. 118. 

Montgomery v. Montgomery, not applied. 

Sandes r. Cooke (1887) 21 L. B. Ir. 445. — 
porter, M.R. ; affirmed, C.A. 

Montgomery v. Montgomery, discussed. 

Bowen r. Lewis (1884) 54 L. ,). Q. B. 55 ; 9 
App. Oats. 890, 920 ; 52 L. T. 189. — H.L. (E.). 

Montgomery v. Montgomery, criticised. 

Van Crruften -t*. Foxwell (1897) (56 L. J. Q. B. 
745 ; [1897] A. C. 658, 672 ; 77 L. T. 170.— 
H.Ij. (E.). 

LORD MACNAGHTEN, — The decision in Jesson 
v. Wright ((1820) 2 Bligh 1, supra, col. 3243) 
covers’ I think, the whole held of the controversy. 
It makes it almost a work of supererogation to 
consult the earlier authorities. . . . For a time 
Jesson v. Wright was loyally followed. Tn Doc 
v. ffarrey ( (1825) 4 L. J. (o.s.) K. B. 1 8 ; 4 B. & 0. 
610, supra, col. 3242) the Court of Iv. B. acknow- 
ledged their error, and recalled their former 
decision. But very soon cases occurred, such as 
Miff lit v. Crete r ((1826) 4 L. J. (o.s.) <K. B. ; 5 
B. & 0. 866) in which proper effect does not 
seem to have been given to the authority of 
Jesson v. Wright. The most disappointing case 
,of all, I think, is the Irish case of Montgomery 
v. Montgomery, before Sir Edward Sugden in 
1845, on which Mr. Haldane so much relied. 
Everybody must acknowledge Sir E. Sugden’s 
profound learning. He was himself one of the 
counsel for the appellant in Jenson v. Wright- ; 
but though successful in the appeal, he does not 
seem to have welcomed the shofct and simple 
grounds on which the decision wqs rested — see 


Sugden on the Law of Real Property. 251, n. 
Perhaps the editor of Gilbert on Uses would 
have preferred that something should have been 
left of the old labyrinth through which he, at 
least, knew his way in the dark. His observa- 
tions in Montgomery v. Montgomery , as he. tells 
us, were made 11 with a view to clear up the 
doubts on this branch of the law.” The result 
was unfortunate. No difficulties were cleared 
up : no doubtful points explained ; and Mont- 
gomery v. Montgomery is never cited except 
when it is desired to minimise the effect of 
.lesson v. Wright, and it is always cited then. 
There is a good deal in the earlier part of the 
judgment which it is difficult to follow. In my 
opinion, it is not an accurate view of the decision* 
of this House in Jenson v. Wright to say # that it 
44 only decided that the words 4 heirs of the body 1 
should operate as words of limitation where 
otherwise the issue could not take estates of 
inheritance.” Except for the purpose of making 
that point good, I cannot understand why Sir E. 
Sugden should have suggested that Doe v. Goff 
( (1809) 11 East 668, supra , col. 3241) was not 
really overruled, and that 44 a similar case would 
be open to consideration.” One of the two 
noble and learned lords wlio spoke in Jesson v. 
Wright condemned Doe v. Goff in plain and 
direct terms. The other said it was 44 difficult to 
reconcile ” with the case before the House, Sir 
E. Sugden on this remarks that the Lord Chan- 
cellor did not say that it was impossible ; he 
said it was difficult. But the language is Lord 
Eldon's, anil, as was observed of another judge 
in another case, 44 it was a great deal for him to 
say.” Over and over again in this House, Doe v. 
Goff lias been treated as no longer law. In 
Fcthersfon v. Fctherston ((1835) 3 Cl. & F. 
67, 76, supra, col. 3244), which, by the way, is 
not referred to in Montgomery v. Montgomery, 
Lord Brougham observed that it was 44 entirely 
displaced,” and it is spoken of in the same way 
in Winter v. Permit ((1843) 9 Cl. & F. 606, 
086), and Roddy v. Fitzgerald ( (1858) 6 H. L. 
Gas. 823, 879, post, col. 3247). — p. 753. . . . 
Lastly, I cannot tliiinc that the passages which 
Sir E. Sugden collected from the arguments of 
Blackstone, J., in Perrin v. ((1770) 4 

Burr. 2579, ante, col. 3238) and pieced together 
in his judgment in Montgomery v. Montgomery , 
convey an accurate representation of the mean- 
ing of that learned judge. Undoubtedly Black- 
stone, J. refers to the rule in Shelley's Case 
(ante, col. 3226) as a rule of a flexible nature. 
But he did not. I think, mean that the rule as 
we understand it, and as it was understood in 
Roddy v. Fitzgerald, was otherwise than impera- 
tive. You may have a gift of an estate of free- 
hold to the ancestor, and in the same will a gift 
to the heirs, so that tflie ease is within the letter 
of the rule, anil yet the rule will not apply, 
because the legal meaning of the word heirs” 
has to yield to an explanatory context — Poole v. 
Poole ((1 804) 3 B. & l\ 620, 624, supra, col. 3241). 
Jt seems to me that all that Blackstone, J. meant 
"was wlisift Lord Alva^jtey expressed when he 
said, 44 The rule is not so rigid as to preclude the 
testator himself from Explain ing^he words used ” 
(pp. 753-754). . . . The authority of Jesson v. 
Wright was restored, and its supremacy finally 
established, in Roddy v. Fitzgerald. And the 
question now in every case must be whether the 
expression requiring exposition, be it 44 heirs ” or 
“heirs of the body,” or any other expression 
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which may have the like meaning, is used as the 
designation of a particular individual or a par- 
ticular class of objects, or whether, on the other 
hand, it includes the whole line of succession 
capable of inheriting. — p. 755. 

Kavanagh v. Morland (1853) 23 L. J. Ch. 41 ; 
Kay 16 ; 2 Eq. R. 771 ; 18 Jur. 185 : 2 
W/R. S. — wood, v.-c. 

Approved, Woodhouse v. Herrick (1855) 24 
L. J. Ch. 649 ; 1 K. & J. 352, 361 ; 3 Eq. R. 817 ; 
3 W. R. 303.— WOOD, v.-c. ; discussed, Roddy v. 
Fitzgerald (1S5S) 6 H. L. Cas. 823, 883 . — h.l. 
(IE.) ; referred to, Colclough r. Colclougli (1S70) 
Ir. R. 4 Eq. 2(53, 284. — C.A, ; principle extended , 
n Whitelaw c. Whitelaw (1880) 5 L. R. Ir. 120, 13L 
— SULLIVAN, M.E. ; discussed, Clifford r. Koe 
(ISSOf 5 App. Cas. 447, 456 ; 43 L. T. 322 ; 28 
W. R. 633. — H.L. (ir.) ; applied , Morgan r. 
Thomas (1882) 51 L. J. Q. B. 2S9 ; 8 Q. B. D. 
575, 578 ; 46 L. T. 431 ; 30 W. R. (558 ; 46 J. P. 
423. — CAVE, J., and 51 L. J. Q. B. 556 ; 9 Q. B. D. 
643, 647 ; 47 L. T. 281 ; 31 W. R. 106.— C.A. ; 
Rotlieram r. Rotheram (1884) 13 L. R. Ir. 429, 
451. — C.A. ; not applied, Shannon v. Good (1SS4) 
15 L. R. Ir. 284, 306. — C.A. ; Sandes v. Cooke 
(1887) 21 L. R. Ir. 445, 455.— M.E. ; affirmed, C.A. 

Coape v. Arnold (1855) 24 L. J. Ch. 673 : 
4 De G. M. & G. 574, 58S ; 1 Jur. (n.s.) 
313; 3 W. R. 187. — L.C.; affirming 2 
Sm. & G. 311 ; 18 Jur. 506 ; 2W. R.^82. 
— STUAET, v.-C., referred to. 

Van Grutten r. Foxwell (1897) 66 L. J. Q. B. 
745 ; [1897] A. C. 658, 680 ; 77 L. T. 170.— 
H.L. (E.). 

loud macnaghten. — If the words “heirs ot 
the body” arc to have their proper meaning, the 
rule in Shelley's Case (supra, col. 3226) must 
apply, even though the testator has said in so 
many words that the heirs special were to take 
by purchase — Coape v. Arnold. — p. 757. 

Roddy v. Fitzgerald (1858) 6 H. L. Cas. 823. 
— H.L. (lit.) ; affirming 4 Ir. C. L. R. 74. 
— EX. CH. 

Considered, Jordan*?*. Adams (1859)29 L. J.C.P. 
180 ; 6 C. B. (N.s.) 748, 761 ; 6 Jur.(N.S.) 536.— 
C.P. (affirmed, (I860) 30 L. J. C. P. 161 ; 9 C. B. 
(NT.S.) 483 ; 7 Jur. (N.S.) 973 ; 4 L. T. 775 ; 9 
W. R. 593.— EX. CH. M A lit IN and CHANNELL, 
BB. dissenting) ; distinguished, Burke o. Xully 
(1864) 1 9 Ir. Jur. (N.S.) 344.— L.C. ; applied, 
yiierwin v. Kenny (1864) 16 Ir. Ch. R. 138, 152. 
— M.E. ; referred to, Bradley r. Cartwright (1867) 
36 L. J. d P. 218, 222 ; L. R. 2 0. P. 511, 521 
(post, col. 3248) ; Warren r. Travers (1868) 
Jr. R. 2 Eq. 455, 462.— M.E. ; applied , Colclougli 
v. Colclough (1870) Ir. R.4 Eq. 263, 2S4.— C.A. ; 
referred to, Nelley’s Trusts, In re (1877) 26 W. R. 
88 , 89.— C.A. 

Roddy v. Fitzgerald. 

Hide of construction applied, Taylor v. St. 
Helen’s Corporation (&L77) 46 L. J. (*h. 857 ; (? 
Ch. JL). 264, 270; 37 L. T. 253; 25 W. R. 885. 
— C.A.: Leach Jay (1-377) 46 L. J. Ch. 499 * 

6 Ch. I ). 496, 498 ; 25 W. R. 574.— JESSEL, M.E. ; 
(affirmed, (1^8) 47 L. J. Ch. 876 ; 9 Ch. D. 42 ; 
39 L. T. 242 ; 27 W. R. 99. — C.A.) ; principle 
extended, Whitelaw r. Whitelaw (1880) 5 L. R. 
Ir. 120, 129.— SULLIVAN, M.E. 


Roddy v. Fitzgerald, discussed. 

Clifford v. Koe (1880) 5 App. Cas. 447, 456 ; 
43 L. T. 322 ; 28 W. R. 633 .— h.l. (ir.) ; Shannon 
v. Good, (1884) 15 L. R. Ir. 284, 293, 306. — chat- 
teeton, v.-c. and C.A. ; Rotheram r. -Rotheram 
(1884) 13 L. E. Ir. 429, 449.— o.A. : Bowen ■?*. 
Lewis (1884) 54 L. J. Q. B. 55 ; 9 App. &as. 890, 
901; 52 L. T. 189 . — h.l. ~ (E.) ( see supra, 

col. 3244). 

Roddy v. Fitzgerald. ' 

Applied, Landes v. Cooke (18S7-1888) 21 
L. R. Ir. 445, 457, 463. — porter, M.E. and C.A. ; 
referred to, Van Grutten r.' Foxwell (1897) 66 
L. J. Q. B. 745, 753 ; [1897] A. C. 60S, 672.— 
H.L. (E.). ( See supra , col? 3246) ; Sheridan r. 
O’Reilly [1900] 1 Ir. R. 386, 391. — porter, 
m?r. (varied^on one point, C.A.). 

Roddy v. Fitzgerald, applied. 

Pelham- Clinton v. Newcastle (Duke) 69 L. J. 
Ch. 875 ; [1902] 1 Ch. 34, 39; 49 W. R. 12; 
affirmed, C.A. and K.L.,post. 1 

BUCF&EY, j.— The decision of the H. L. in 
Roddy v. Fitzgerald is another authority directly 
in point upon this part of the case. There was a 
gift over “ in failure of issue,” and the House 
held that in such a case it is presumed that 
“issue” means “heirs of the b6dy.” Here the 
gift over is “in failure of which ” — that is, “ in 
failure of such issue male and their male descen- 
dants.” It is, I think, therefore to be presumed 
that the word “ issue” lias been used by the 
testator as meaning “heirs of the body,” and it 
is for the parties seeking to give it another 
meaning to show clearly from the context of the 
will that the testator intended to give it a 
different meaning.— p. 878. 

Roddy v. Fitzgerald, discussed and applied. 
Pelham- Clinton v. Newcastle (Duke) (1901) 

71 L. J. Ch. 53, 55 ; [1902] 1 Ch. 34, 44; 85 
L. T. 439 ; 50 W. R. 83.— C.A. ; affirmed, (1902) 

72 L. J. Ch. 424 ; [1903] A. C. Ill ; 88 L. T. 

273 ; 51 W. R. 608.— H.L. (E.). ” 

Jordan y. Adams (1859) 29 L. J. C. P. 180 ; 

G C. B. (N.s.) 748 ; 6 Jur. (N.S.) 536.— C.P. ; 
affirmed. (1860) 30 1,. J. C. P. 161 ; 0. B. (n.s.) 

483 ; 7 Jur. (N.S.) 973 ; 4L.1. 775 ; 9 W. R. 593. 
—ex. CH.; MARTIN and channels, BB. dis- 
senting. 

Jordan v. Adams, referred to. 

Bradley v. Cartwright (1867) 36 L. J. C. P. 
218; L. R. 2 0. P. 511,523; 16 L. T. 587 ; 15 
W. R. 922.— C.P. 

bovill, C.J. (for the Court). — We may also 
mention the case of Jordan v. Adams, in which 
the words “ heirs male of the body ” were held 
to be restricted to sons, by reason of a subse- 
quent reference to “ their father,” and in every 
case, however general the words may bo, they 
may be restrained and limited by the context 
wherever it clearly appears that they were 
intended to be u^ed in a more restricted sense. 
— p. 223. ? 

"* Jordan v. Adams. 

Referred to, Redder r. Hunt (18S7) 56 L. J. 
Q. B. 212 ; 18 Q. B. D. 565, 572; 56 L. T. 637 ; 
35 W. R. 371.— C.A. (see ante , col. 3235) ; 
distinguished, Savile t\ Savile (1895) [1896] l 
Ir. R. 249,260.— M.E. 


o.c. 
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Bradley v. Cartwright (1867) 36 L. J. C. P. 
218 ; L. ft. 2 C. P. 511 ; 16 L. T. 587 ; 15 

^ W. R. 922. — c.P. 

Referred to , Warren v. Travers (1868; Ir. R. 
2 Eq. 445, 461. — M.R. : principle reviewed and 
extended, Whitelaw r. Whitelaw (1880) 5 L. R. 
Ir. 120, 131. — SUI^IVAN, M.R. 

Bradley v. Cartwright (supra), explained 
and. 4>sti nguhljrd. 

Richardsons. Harrison (1SS5) 16 Q. B. D. 85 ; 
55 L. J. Q. B. 5S ; 54 L. T. 456.— ClA. 

cotton. L.J. — T«he Court of C. P. merely de- 
cided that the words which were in question 
must be read in a restricted sense, and must be 
deemed to be words of purchase. — p. 108. 

Batteste v. Maunsell (1876) Jr. R. 10 Eq. 
97.— chatterton, v.-c. : partly affirmed and 
partly reversed , Ir. R. 10 Eq. 314. — C.A. 

Batteste v. Maunsell, discussed. 

Robb r. Dorrian (1877) Ir. R. 11 C. L. 292, 
327.— ex. CH ; Lahiff, In re (1903) [1904] 1 Ir. 
R. 147, 154.— c'.A. * * 

Hart’s Estate, In re, Orford v. Hart (1883) 
W. R. 164. — KAY, j., distinguished. 

Richardson -ivHarrison (1885) 16 Q. B. D. S5 ; 
55 L. J. Q. B. 58 ; 54 L. T. 456.— C.A. 

cotton, L.J. — Then I have to consider this 
question, namely, whether the gift to Eliza 
Hayley’s right heirs was the gift of an equitable 
or legal estate, the previous life-interest devised 
to her being only an equitable estate. That is 
on the principle that the rule in Shelley's Case 
(ante, col. 3226) can be applied only where the 
estate for life and the estate in remainder are of 
the same quality, that is, both legal or both 
equitable. I am of opinion that in the present 
case both the estates are equitable estates, and I 
will dispose at once of Halt's Estate, In re, 
Orford v. Hart , before Kay, J., as inapplicable 
to this. It is unnecessary to determine whether 
that case was rightly or wrongly decided, because 
in it there was nothing to show that the estate 
was to be in the trustees beyond the life- 
interest of the devisee, the testator’s daughter, in 
whose favour a separate use was created. There 
were no directions to sell. The quest ion generally 
is, whether in the will it is apparent that the 
testator intended the trustees to have the legal 
estate for any limited period or for all time. — 

p. 108. 

Bowen v. Lewis (1884) 54 L. J. Q. B. 55 ; 
9 App. Cas. 890 ; 52 L. T. 189, — H.L. (e.), 

. not applied. 

Shannon %\ Good (1884) 15 L. R. Ir. 284, 307. 
— C.A. ; Sandes v. Cooke (1887) 21 L. R. Ir. 
445, 451, 470. — porter, M.R. and C.A. 

Bowen v. Lewis, referred to. 

Evans ?*. Evans (1892) 61 L. J. CTh. 456 ; 
[1892J 2 Ch. 173 ; 67 L. T. 152 ; 40 W. R. 465. 
— C.A. See ante, col. 3234. 

Bowen v. Lewis. 

Applied, Clancarty v. Clancarty (1893) 31 
L. R. It. 530, 585. — C.A. ; distinguished, Savfle 

Savile (1895) [1896] 1 Ir. R. ^49, 260.— M.R. 

Bowen v. Lewis, referred to. 

Pelham-Clinton v. Newcastle (Duke) (1900) 
69 L. J. Ch. 875, 879 ; [1902] 1 Ch. 34, 40 ; 49 
W. R. 12 ; affirmed, C.A. See p>ost,*z ol. 3250. 


Van Grutten v. Foxwell (1897) 66 L. J. Q. B . 
745; [1897] A. C. 658; 77 L. T. 170.— 
H.L. (E.)., discussed and applied. 

Foxwell v. Van Grutten (189S) 78 L. T. 231. — 
BIGHAM, J. : and (1898) 79 L. T. 617.— C.A. ; 
affirmed, (1900) 82 L. T. 272 ; 48 W. R. 653. 
—H.L. (E.) ; LORD DAVEY dissenting. 

Van Grutten v. Foxwell, referred to. 

Adams ancl Perry’s Contract. In re [1899] 68 
L. J. Ch. 259 ; [1899] 1 Ch. 554 ; 80 L. T. 149 ; 
47 \V. R. 326. — STIRLING, j. ; Cnimpe i\ Crumpe 
(1S9S) [1899] 1 Ir. R. 359. 372.— C.A. : (affirmed, 
(1900) 69 L. J. P. C. 7 ; [1900] A. C. 127; 82 
L. T. 130. — H.L. (IR.).) 

Van Grutten v. Foxwell, principle applied. 
Pelham-Clinton v. Newcastle (Duke)* (1900) 
69 L. J. Ch. 875, 879; [1902] 1 Ch. 34,40; 49 
W. R. 12.— BUCKLEY, j. ; affirmed, (1901) 71 
L. J. Ch. 53 ; 85 L. T. 439 ; 50 W. R. 83.— C.A. ; 
and (1903) 72 L. J. Ch. 424 ; [1903] A. C. Ill ; 
88 L. T. 273 ; 51 W. R. 60S.— H.L. (E.). 

Van Grutten v. Foxwell, referred to. 

Keane's Estate, In re [19U3] 1 Ir. R. 215, 225.- 
ROSS, J. 


SHERIFF. 

Smith v. Brown (1837) 6 L. J. Ex. 216; 
2 M. & W. 851. — ex., not applied. 

Allen r. Pink (1838) 7 L. J. Ex. 206 ; 
4 M. & W. 140 ; 1 H. & H. 207.— ex. 

Smith v. Brown, applied. 

Carter r. Wright (1867) 16 W. R. 110. — ex. 

Barratt v. Price [1833] 9 Bing. 566 ; 2 L. J. 
C. P. 56. — C.P., discussed and approved . 

Thurland’s Case (15GC) Dyer 244, not 
followed. 

Hooper v. Lane (1857) 6 H. L. Cas. 443 ; 
27 L. J. Q. B. 75 ; 3 Juf. (N.S.) 102G ; 6 W. R. 
146. — H.L. (e.) ; affirming [1854] 23 L. J. Q. B. 
372 ; 3 El. & Bl. 731.— EX. CH. 

cr an worth, L.c. — I think that the doctrine 
propounded and acted on m Barratt v. Price is 
founded on solid good sense, and even if it be 
inconsistent with the early case in Dyer (241 — 
244) referred to in the argument (Thurland's 
Case), I have no hesitation in advising your 
lordships to follow what can hardly be disputed 
to be the modern doctrine, acted on for the last 
twenty years and upwards, namely, that if the 
sheriff by the illegal act of himself or his officers 
has taken a person unlawfully into custody, so 
that the custody amounts to a false imprisonment, 
he cannot avail himself of that illegal detention 
to execute against rue body of the prisoner 
other writs which he holds at the suit of other 
plaintiffs. — p. 554. 

Dudden v. Long (1834) 1 Bing. N. C. 299 ; 
1 Scott, 281 ; 3 D. P. C. 139.— C.P., 
* refared to. • 

Smith v. Keal (1882) % Q. B. D. 340 ; 47 L. T. 
A42 ; 31 W. E. 76.— Ol. « 

Hooper v. Lane (1857) 6 H. L. Cas. 443 ; 
27 L. J. Q. B. 75 ; 3 Jur. 1026 ; 6 
W. E. 146. — H.L. (e.}, principle applied. 
Ockford v. Freston ; Chapman v. E'reston 
(1861) 30 L. J. Ex. 89.— EX. 
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Hooper v. Lane, observations adopted. 
London Celluloid Co., In re (1888) 57 L. J. 
Ch. 843 ; 39 Cli. D. 190, 206; 59 L. T. 109; 
36 W. R. 673 ; 1 Meg. 45.— C.A. 

Humphry’s v. Pratt (1831) 5 Bli. (n.s.) 154 ; 
2 Bow & Cl. 288. — H.L. (IR.). ; considered 
and distiny unshed. 

Collins r. Evans (1844) 5 Q. B. 820 ; 13 L. J. 
Q. B. 180 ; B. & M. 669 ; 8 Jur. 345. — ex. CH. 

Humphrys v. Pratt, followed. 

Childers r. Wooler (1860) 29 L. J. Q. B. 129 ; 
G Jur. (N.S.) 444 ; 2 L. T. 49 ; 8 W. E. 321. 

— Q.B. 

Humphrys v. Pratt, explained and applied. 
Bugfclale r. Lovering (1875) 44 L. J. C. P. 197, 
199 ; L. R. 10 C. P. 196, 199 ; 32 L. T. 155 ; 
23 W. R. 391.— c.p. 

Humphrys v. Pratt, discussed. 

Sheffield Corporation r. Barclay (1903) 72 
L. J. K. B. 777 : [1903] 2 K. B. 5S0 ; 89 L. T. 
227 ; 52 W. R. 54 ; 1 L. G. R. 794 ; 9 Com. Cas. 
53 ; 68 J. P. 17. — C.A. 

Evans v. Collins (1844) 12 L. J. Q. B. 339 ; 
5 Q. B. 804 ; D. & M. 72 ; 7 Jur. 743. 
— Q.B., considered. 

Childers r. 'Wooler (I860) 29 L. J. Q. B. 129 ; 
6 Jur. (N.S.) 444 ; 2 L. T. 49 ; 8 \V. 11. 321. 


Evans v. Collins, referred to. 

Richardson r. Silvester (1873) 43 L. J. Q. B. 1 ; 
L. R. 9 Q. B. 34 ; 29 L. T. 395 ; 22 W. R. 74. 
— Q.B. 

Evans v. Collins, considered and adopted. 

Derry r. Peek (1889) 58 L. J. Ch. 864 ; 14 
App. Cas. 337, 356, 367 ; 61 L. T. 265 ; 38 W. R. 
33 ; .1 Meg. 292 ; 54 J. P. 148.— n.L. (e.). 

Hodgkinson v. Hodgkinson (1831) 2 B. P. C. 
535. — K.B., over Atle.d . 

Colston r. Berends (1835) % 1 C. M. & R. 833.— EX. 

i’AitK I'j, B. — You must not take that as an 
authority, as this Court has overruled that 
decision. — 834. * 

Radcliff v. Tate (1660) 1 Kob. 779, over- 
ruled . 

Pate r. Roe (1807) 1 Taunt. 55. C.P. 

The Common Pleas denied the authority of the 
case in Keble. 

Bessey v. Windham (1844) 6 Q. B. 166 ; 
14 L. J. Q. U. 7 ; 8 Jur. 821. — Q.B., 
dissented from. 

Whiter. Morris (1852) 11 C. B. 1015; 21 L. J. 
C. P. 185 ; 16 Jur. 500. * 

J Htt vis, C.J. — It. is an established rule of law 
— never doubted until Jiessey v. Windham — 
that the mere production of the writ, and 
nothing more, will not enable the sheriff to 
show that a deed, good as against all except 
creditors, is fraudulent and void. "He mus? 
show that he represents a creditor. For this 
purpose the ba*e production of the writ is not* 
enough. The writ merely authorises and directs 
the sheriff t 04 lo a certain act, and his endorse- 
ment or return thereon is a mere statement that 
he lias done as lie was directed. There is no 
statement that a judgment exists ; but only 
that somebody says that a judgment has been 


obtained. I think that the production by the 
plaintiff of the writ in this case was not 
evidence for' the defendants that a judgment 
existed.* I am aware that, in coming to this 
conclusion, we cannot avoid conflicting 'With the 
decision of the Court of Queen’s Bench in Bessey 
v. Windham, where it was held thaP the officer 
was protected by the warrant, Although there was 
no evidence of the existence of any judgment. 

— -p. 1028. 

MAULE, CRESSWELIi add WILLIAMS, JJ., to 
the same effect. 

Morgans v. Bridges (181$) 1 B. & Aid. 647 ; 
2 Stark. 314. — lC.B. ; and Sex v. Hood 
(1830) 1 M. C. C. 28k — C.C.E., applied. 
Iioye *. Bush (1840) 10 L. J. M. C. 168 ; 
2 Scott N. R. 86 ; 1 Man. & G. 775 ; 1 Brink. 15. 
— C.P. * 

Minshall v. Lloyd. (1837) 6 L. J. Ex. 115 ; 
2 M. & W. 450 ; M. & H. 125 ; 1 Jur. 336 ; 
46 R. R. 638. — EX., adopted . 

Roberts, In re, Foster, Ex parte (1S78) 47 
L. J. Bk. 101 ; 10 Ch. B. 100 ; 38 L. T. 888. 
— bacon, C.J., reversed, Roberts, In re, Brook, 
Ex parte, 48 L. J. Bk. 22 : 10 Ch. B. 100 ; 39 
L. T. 458 ; 27 W. R. 255.— c. A. 

# 

Chambers v. Bernasconi (1834) 1 C. M. & R. 
347 ; 4 Tyr. 531 ; 3 L. J. Ex. 373. — Ex. CH., 
discussed and applied. m 
Smith v. Blakey (1867) 36 L. J. Q. B. 156, 
160 ; L. R. 2 Q. B. 326, 332; 8 B. & S. 157 ; 
15 W. R. 492.— Q.B. 

Chambers v. Bernasconi, observed upon. 
Sturla r. Freccia; Polini r. Gray (1880) 50 
L. J. Ch. 86, 93 ; 5 App. Cas. 623, 638 ; 43 L. T. 
209 ; 29 W. R. 217 ; 44 J. P. 812.— H.L. (E.). 

Brickhill (or Brickell) v. Hulse (1837) 
7 L. J.Q. B.18; 7 A. & E. 454 ; 2 N.&P. 
426. — Q.B., followed. 

Campbell v. Both well (1877) 47 L. J # Q. B. 
144, 145 ; 38 L. T. 33. — denman, J. And see 
vol. i. col. 1033. 

Wymer v. Kemble J[1827) 6 B. & C. 479. 
— K.B., considered. * 

Giles r. Grover (1832) 1 Cl. & F. 72 ; 6 Bli. 
(N.S.) 277 ; 9 Bing. 128, 180 ; 2 M. & Sc. 197. 
—H.L. (iiJ.). 

Wymer v. Kemble, considered . 

Pearce, In re, Cross! h waite, Ex parte (1885) 
54 L. .1. Q. B. 316; 14 Q. B. B. 966, 970; 
52 L. T. 518; 33 W. R. 614; 2 Morrell 105. 
--CAVE, J. 

Raphael v. Goodman (1838) 7 L. J. Q. B. 
220; 8 A. & E. 565;. 3 N. & P. 547; 

1 W. \V. & II. 363. — Q.B., adopted. 

Barwick r. English Joint Stock Bank (1867) 
36 L. J. Ex. 147 ; L. R. 2 Ex. 259 ; 16 L. T. 461 ; 
15 W. R. 877.— EX. CH. 

Lechmere v. Thorowgood (1688) Comb. 123. 
— K.B., disapproved. m 

"Giles v. Grover (1832) 6 Bli. (N.S.) 277 ; 1 
C.kSc F. 72 ; 2 M. & Sc. 197 ; 9 Bing. 128. 

PATTESON. J. — It was held that the sheriff 
could not be made a trespasser by relation. All 
the reporters agree in stating that to be the 
point decide^. Even Comberbach so states, 
although lie makes Ho]t, L.C.J., say: “The 

103 — i 
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property in goods is Tested by the delivery 
oil the Jieri J actus, and the extent afterwards 
for the king comes too late ; and this by the 
Statute of Frauds and Perjuries.” Thi*; must be 
a mistake. It is contrary to Lord Holt’s own 
position in Sin allcomb v. Gross (1 Ld. Rayru. 
252) ; ’ it iS wkolty beside the question before 
him, and maker him consider the Siatule of 
Frauds as binding on the king who is not named 
in it. Lord Mansfield, in Cooper v. Cl titty 
(1 Burr. 36), says that Lord Holt could never 
say that the property in the good* vested by the 
delivery of the Jieri facias, and that the extent 
for the king afterwards came too late ; and 
adds : — “ No inception of an execution can bar 
the Crown.” AnC Lord Ellenborough also 
points out the inaccuracy of Comberbach very 
forcibly in 4 East 539 (JPay up v. Drew). 
— p. 302. 

Att.-Gren. v. Capell (16S6) 2 Show. 4S0. 
— ex., and Smallcomb v. Buckingham 
(1 69(5) 5 Mod. 376 ; 1 Ld. Raym. 251, dicta 
disapproved. f 

Giles r. Grover (1S32) 1 Cl. &: F. 72 ; 6 Bli. (n.S.) 
277 ; 2 M. & Sc. 197 ; 9 Bing. 128.— H.L. (e). 

[Dictum in AU.-Gol v. Capel : — ‘‘Extents 
have been held good that have been made upon 
goods actually levied by virtue of a Jieri facias , 
and in the sheriff’s custody, the extent coming 
before a bill of sale made, so as the property was 
not altered.”-] 

patteson, J. — Also in Small comb v. Bucking- 
ham, which is the same case as is elsewhere 
called Smallcomb v. Cross, there is a dictum- to 
the same effect, and many others in other places, 
all which dicta 1 merely notice to put them in 
opposition to other dicta as to the vesting and 
alteration of property by seizure. — p. 90. 

Giles v. Grover ( supra ), applied. 

Johnson, In re, Rayncr. Ex parte (1872) 41- 
L. J. Bk. 26, 30 ; 26 L. T. 306 ; 20 W. R. 456.— 
BACON, c.J., affirmed, L.JJ. 

Hunt v. Hooper (1844) 13 L. J. Ex. 183; 
12 M. & W. 6(54 ; 1 IX & L. 62(5.— EX., 
referred to. I 

White r. Nutting (4896) [1897] 2 Ir. R. 241. | 

— EX.D. r 

Withers v. Parker (3859) 28 L. J. Ex. 292 ; 
4 H. & N. 524.— EX., affirmed, (1S60) 29 L. J. 
Ex. 320 ; 5 H. & N. 725.— EX. CH. 

Withers v. Parker, folloived. 

Witt r. Parker (1887) 46 L. J. Q. B. 450; 
3G L. T. 538 ; 25 W. R. 518.— C.A. 

Baerselman v. Langlands (1864) 34 L, J. 
Oh. 3 ; 3 H. & C. 438. — ex., folloived. 
Marks r. Hall (18(56) L. R. 2 Q. B. 31 ; 36 L. J. 
Q. B. 40 ; 15 L. T. 242 ; 15 W. R. 155 ; 7 B. & S. 
839.— Q.B. * 

Marks v. Hall (supraj, followed. 

Rogers v. Roberts (1S66) 36 L. J. Ex. 40; 
L. R. 2 Ex. 35 ; 15 L. T. 254 ; 15 W. R. 340. 
r — EX. 

Rogers v, Roberts (supra'), folloived. 
Buckland r. Tomkinson (1867) L. R. 2 C. P. 
503, n. — c.p. 

Aldxed v. Constable (1844) 6 Q. B. 370 ; 

8 Jur. 956. — Q.B., adopted . * 

Pearce, In re, Crossthwaite, Ex^parte (1885) 


54 L. J. Q. B. 316; 14 Q. B. D, 96(5, 969 : 52 
L. T. 518 ; 33 W. R. (514.— CAVE, J. 

Wright v. Redgrave (1879) 11 Ch. D. 24 ; 
40 L. T. 206 ; 27 W. R. 562. — Q.&., observa- 
tions adopted. 

Aylwin t?. Evans (1882) 52 L. J. Ch. 105 ; 47 
L. T. 568.— BACON, V.-C. 

Valpy v. Manley (1845) 14 L. J. C. P. 204 ; 

1 C. B. 594 ; 9 Jur. 452. — C.P., adopted. 
Doolli Chand v. Ram Kishen Singh (1881) 

L. R. 8 Ind. Ap. 93, 98. — P.c. 

Lancashire Waggon Co. v. Fitzhugh (1861) 
30 L. J. Ex. 231 ; 6 PI. & N. 502 ; 3 L. T. 
703. — EX., considered. • 

Hollins 7\ Fowler (1875) 44 L. J. Q. B. 169, 
177 ; L. R. 7 H. L. 757, 770 ; 33 L. T. 73.— 

H.L. (E.). 

Lancashire Waggon Co. v. Fitzhugh, con- 
sidered. 

Ganly r. Ledwidge (1S76) Ir. R. 10 C. L. 33. 
— Q.B., WHITESIDE, c.J. dissenting. 

Smallcombe v. Olivier (1S44) 13 L. J. Ex. 
305 ; 13 M. & W. 77; 2 D. & L. 117; 
8 Jur. 606. — EX., discussed. 

White Clii tty (18(56) 35 L. J. Ch. 343; 
L. R. 1 Eq. 372 ; 12 Jur. (N.S.) 1S1.— WOOD, 
V.-C. 

Smallcombe v. Olivier, followed. 

.Lloyd v. Lloyd (1866) L. R. 2 Eq. 722, 724. — 
V.-C. 

Reynolds v. Barford (1S44) 13 L. J. C. P. 
177 ; 7 Man. & G. 449 ; 8 Scott N. R. 233 ; 

2 13. & L. 327 ; 8 Jur. 901.— C.P.. applied. 
Davis, In re, Pollen Trustees, Ex parte (IS80) 

55 L. J. Q. B. 217, 219 ; 54 L. T. 304 ; 34 W. R. 
442 ; 3 Morrell 27 .— cave, J. 

Wright v. Lainson (1837) 6 L. J. Ex. 197 ; 

3 M. & W. 44. — EX., approved . 

Wintle 7?. Freeman (1341) 10 L. J. Q.. B. 161 ; 
11 A. & E. 539 ; 1 G. & D. 93.— Q.B. 

denman, c.J. Concurred in Wright v. 
Lainson. 

Wintle v. Chetwynd (Lord) (183!)) 7 D. P. C. 
554 ; 1 W. W. & H. 581, corrected. 

Wintle r. Freeman (1841) 11 A. & E. 539 ; 
10 L. J. Q. B. 161 ; 1 U. & D. 93.— Q.B. 

patteson, J. — As to Wintle v. Clictu'ynd, 
what I am reported to have said there is not 
correct. The return, indeed, was bad ; for the 
sheriff cannot show generally that he seized 
under two writs ; he ought to show the amount 
due on the earlier writ, and the value of the 
goods seized. But if the report be correct (as I 
dare say it is), 1 wa%quite wrong in saying that 
it was impossible to seize under both writs. 
There may be many writs in the sheriff’s 
hands at the time of seizure; and he seizes 
under all. — p. 548. 

r Beynon v. G-arrat (1824) 1 C. & P. 154, 
overruled. r r 

Holmes 7.'. Clifton (1839) 8 L. J. Q. B. 247 ; 
TO A. & E. 673 ; 4 P. £ D. 112.— Q.B. 

Per Curiam. — Beynon, v. Gar rat, if properly 
reported, cannot be maintained.— $. 675, 

Christophers on v. Burton ^1848) 18 L. J. Ex, 
60 ; 3 Ex. 160 . — ex., adopted. 

Pearce, In re, Crossthwaite, Ex parte (1885) 


r 
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54 L. J. Q. B. 316 14 Q. B. D. 966, 969 ; 52 
L. T. 618 ; 33 W. R. 614.— CAVE, J. 

Mildmay y. Smith (1671) 2 Wins. Saund. 
343 (5th ed.) — K.B., explained. 

Stimson v. Farnham (1871) 41 L. 3. Q. B. 52 ; 
L. R. 7 Q. B. 175 ; 25 L. T. 747 ; 20 W. R. 183. 

— Q.B. 

cockburn, C.J. — The fundamental rule that 
in actions of tort there must be a wrongful act 
and damage resulting from it applies here, 
unless the case is an exception on the ground 
that the sheriff is concluded from denying the 
statement in his return. We have, therefore, to 
see whether there is any authority for assuming 
* this to be an exception to the general conditions 
which govern actions of this kind, and the 
authoftty relied upon is the dictum of Lord 
Campbell in Itemmett v. Law mice (infra). 
Now the dictum was clearly unnecessary to the 
decision, though it is no doubt entitled to the 
respect due to everything which fell from that 
distinguished judge. Still it is not an authority 
which is binding upon us, and in Levy v. Hale 
(infra) it was distinctly held that the sheriff is 
not estopped in an action for a false return from 
proving the real facts to show that the plaintiff 
has sustained no damage. It is true that in 
Mildmay v. Smith and Clark v. Withers, it 
appears to have been held that the sheriff was 
not at liberty to controvert the facts stated in 
his return. But on turning to Mildmay v. 
Smith , we find that it was a case where the 
sheriff had returned that the goods were rescued 
while they were in his hands. . . . And in 
Clerk v. Withers, it is simply stated that the 
sheriff is answerable for the value of the goods 
after he has seized them, and is bound to the 
value he has returned them to be of. Both these 
cases arose upon scire facias . — p. 54. 

blackburn, J., to the same effect. — mellor, 
j., concurred. 

Clerk v. Withers (1704) 2 Ld. Raym. 1072, 
distinguished. * 

Stimson r. Farnham (1871) 41 L. J. Q. B. 52 ; 
L. It. 7 Q. B. 175, 171) ; 2;? L. T. 747 ; 20 W. 11. 

183. — Q.B See extract, supra. 

* # • 

Remmett v. Lawrence (1850) 20 L. J. Q. B. 
25 ; 15 Q. B. 1004 ; 14 Jur. 10G7. — Q.B., 
followed . 

Levy r. Halo (1850) 20 L. J. O. P. 127 ; G Jur. 
(N.S.) 702 ; 1 L. T. 132 ; 8 W. 11. 125.— C.P. 

Remmett v. Lawrence, dicta disapproved. 

Stimson r. Farnham (1871) 41 L. J. Q. B. 52 ; 
L. 11. 7 Q. B. 175 ■ 25 L. T. 747 ; 20 W. It. 183. 
— Q.B. See extract, supra. 

Levy v. Hale (1850) 21) L. J. C. P. 127 ; 
6 Jur. (N.s.) 702 ; 1?L. T. 132 ; 8 W. R. 125. 
— C.P., adopted. 

Stimson r. Farnham (1871) 41 L. J. Q. B. 52, 
54 ; L. R. 7 Q. B. 175, 170; 25 L. T. 747 ; 20 
W. It. 183. — Q.B. Sec extract, supra. 

Kempland v. Ma%auley (1701) « Peake 9#, 
discussed. ° 

Imray r. Magnay (1«43) 12 L. J. Ex. 188* 
1 1 M. & W. 2G7 ; 2 I). (N.s.) 531 ; 7 Jur. 2^0.— 
EX. * 

Warmoll v. young (IS2G) 4 L. J. (o.s.) K. B. 
293 ; 5 B. & C. GG0 ; 8 D. & It. 452.— 
K.B., discussed. 

Imray v. Magnay (1843 12 L. J. Ex. 188 ; 11 


M. & W. 267 ; 2 D. (n.S.) 531 ; 7 Jur. 240. 
—EX. 

Innv-y v. Magnay (1843) 12 L. J. Ex. ^88 ; 
11 M. & W. 207 ; 2 D. (n.s.) 531* 7 Jur. 
240. — EX., considered- and. applied. 

Christopherson v. Burton (1S48) 1^ L. J. Ex. 
60 ; 3 Ex. 100.— EX. • 

Imray v. Magnay, questioned. 

Itemmett r. Lawrence £1850) 15**Q. B. 1004 ; 
20 L. J. Q. B.%25 ; 14 Jur. 1007. — Q.B. 

CAMPBELL, C.J. — When a groper opportunity 
arises, I should like to havcxz/ovzy v. Magnay 
reconsidered. — p. 1010. 

patteson, j. — T his cas%, therefore, leaves 
untouched the question which was raised in 
Imray v. Magnay , how the sheriff is bound to 
take notice tnat a prior j udgment is fraudulent. 
Upon that point we need give no opinion here, 
as we do not think the sheriff is estopped. — 
p. 1011. erle, j. concurred. 

Yea v. Lethbridge (1791) 4 Term Rep. 433, 
435. — K.B., held, overruled. 

Hunt r. Round (1S34) 2 1). P. C. 55S. 

patteson, J. — In Yea v. Lethbridge it was 
decided, that in an action against the sheriff for 
not taking sufficient pledges in replevin the 
plaintiff cannot recover damages beyond the 
value of the distress. That case, however, was 
overruled by Concanen v. Lethbridge (2 H. B3. 36), 
in which it was held that the plaintiff might 
recover damages beyond the penalty of the 
bond, that is, for more than double the value 
of the goods distrained. — p. 561. 

Batchelor v. Vyse (1834) 1 M. &; Rob. 331. 
— O.P. ; overruled , 4 Moo. & iScott 552. — C.P. 

Farebrother v. Ansley (1808) 1 Camp. 
343.— ELLENBOKOUGH, c.j., observations 
considered. 

Burrows r. Rhodes (1829) 68 L. J Q. B. 
545 ; [1899] 1 Q. B. 810, 828 ; 80 L. T. 591 ; 
48 W. R. 13.— Q.B.D. 

Lewis v. Gompertz £1840) 6 M. &: W. 399 ; 
9 L. J. Ex. 182. — EX., approved. 

Walton r. Masked (1844) 13 M. A W. 452 ; 14 
L. J. Ex. 54 ; 2- D. & L. 410.— EX.' 

Evans v. Davies: Davies v. Evans (1843) 
13 L. J. Oh. 11; 7 Beav. 81 .— m.r., 
followed. 

Heiron’s Estate, In re, Hall r. Ley (1879) 48 
L. J. Ch. G8S ; 12 Ch. D. 795 ; 27 W. R. 750.— 
HALL, V.-C. 

Rex v. Adderley (1780) '2 Dougl. 463. — K.B., 

distinguished. 

Webto v. Fairmaner (1838) 7 L. J. Ex. 140 ; 
3 M. & W. 473 ; G D. P. C. 549 K.B. 

Cooper v. Chitty (1756) 1 W. B1.I65 ; 1 Burr. 
20. — K.B., questioned. ^ 

Rorke v. Dayrell (1791) 4 Term Rep. 402 ; 2 
ft. II. 417.— K.B. 

kenyon, C.J. — With respect to what is sup- 
posed to have been said by Lord Mansfield, in 
Cooper v. Chitty , of Oomberbach’s having mis- 
taken Lord Holt’s opinion in Lechmere v. 
Thorough gml (Comb. 123) [“The property of 
the goods' is # vested by th a fieri facias ”]. it is as 
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probable that the report of that observation is 
mis-stated. — p. 412. 

[This comment is not referred to in Giles v. 
Grover (6 Bligh (N.s.) 278) (1832), wien the 
lords ar£ discussing this same point on p. 336.] 

Cooper V. Chitty, explained. 

Barr’s Trusts, dn re (1858) 27 L. J. Ch. 
548 ; 4 Kay & J. 219 ; 4 Jur. (n.s.) 1013.— 
WOOD, Y.-C.^ And see. jjost. col 3259. 

Cooper v. Chitty (supra). See^ 

Hollins v. Fowler (1875) 44 L. J. Q. B. 169 ; 
L. R. 7 H. L. 757, 705 ; 33 L. T. 73.— H.L. (e.). 

Cooper v. Chitty r considered. 

Gloucestershire Banking Go. v. Edwards 
(18S7) 57 L. J. Q. B. 51 ; 20 Q. B. D. 107, 11S : 
5S L. T. 463 ; 36 W. R. 116.— C.A. ' 

Doe d. Stevens v. Donston (1818) IB . k 
Aid. 230 ; 19 R. R. 300. — K.B., considered. 
Gloucestershire Banking Co. r. Edwards 
(1 SS7) 57 L. J. Q. B. 51 ; 20 Q. B. D. 107, 112 ; 
58 L. T. 463 ; 36 W. R. 116.— c. A. r 

Whiskard v. Wilder (1757) 1 Burr. 330.— 
k.b. ; approved. 

Arundell r. r White (1811) 14 . East 224.— 

K.B. 

Whiskard v. Wilder, dictum disapproved. 
Hill r. HeaJe (1806) 2 Bos. & P. N. R. 196. 
Mansfield, (J.J. — The case in Burrow, which 
has been referred to, does not appear to me 
to apply to this, though the dictum which it 
contains does. The question there related to 
the form of the declaration. Denison, J., who 
was a pleader of the first eminence, observed, 
that in practice, the form of the declaration was 
sometimes one way and sometimes another, and 
that he did not think the averment necessary. 
This was the sole question before the Court. But 

1 should have great difficulty in agreeing with 
the doctrine imputed to the Court of K. B., that 
the statute of 12 Geo. I. is merely directory. I 
cannot help entertaining great doubts respecting 
that dictum. The sheriff must see by the writ 
whether it be indorsed or not, and I cannot 
think he cou]d justify an arrest without it. But 
this was merely a dictum and not necessary to | 
the opinion of the Court. — p. 201. 

Whiskard v. Wilder, confirmed. 

Sharpe v. Abbey (1828) 5 Bing. 193. — C.P. 
BEST, c. J. — The case of Whisht rd v. Wilder 
has recently been confirmed in this Court in 
Wilcoxon. v. Wight in gale (4 Bing. 501). — p. 195. 

PARK, J. — It was also confirmed in Arundell 
v. W hite (14 East 224). — lb. 

Masters v. Lowther (1852) 21 L. J. C. P. 
130; 11 C. B. 948; 16 Jur. 347.— C.P., 
applied. * 

Grubb, In re, Sims, Ex parte (1876) 46 L. J. 
Bk. 103 ; 4 Ch. D. 521, 524 ; 36 L. T. 40.— 
BACON, C.J., affirmed, 46 L. J. Bk. 103; 5 
Ch. D. 375 ; 36 L. T. 340 ; 25 W. R. 453.— c. A. 

Masters v. Lowther, applied. * 

Roe r. Hammond (1877) 46 L. J. C. P. 791 ; 

2 C. P. D. 300.— C.P.D. 

Winter v. Miles (1809) 10 East 578 ; 1 
Camp. 475, n. ; 10 R. R. 391. — k.b., 
discussed. * 

Alt. -Gen. t\ Dakin (1870) 39 L/-J. Ex. 113 ; 


L. R. 4 H. L. 338 ; 23 L. T. 1 ; 18 W. R. 1111.— 
H.L. (E.). 

Winter v. Miles, applied. 

Combe v. De la Bere (1882) 22 Ch. D. 316, 
341 ; 48 L. T. 298 ; 31 W. R. 25S. -C.A. 

Batson v. M‘Lean (1S13, 1815) 2 Chit. 48, 
51 ; 23 R. R. 742. — K.B., discussed. 

Aft. -Gen. r. Dakin (1870) 39 L. J. Ex. 113, 
118 ; L. R. 4 H. L. 338, 353 ; 23 L. T. 1 ; 18 
W. R. 1111.— H.L. (E.). 

Sparks v. Spink (1817) 7 Taunt. 311 ; 18 
R. R. 492. — C.P., adopted. 

Combe r. De la Bere (1SS2) 22 Ch. D. 316, 335. 
—CHITTY, J.. affirmed, 22 'Ch. D. 316 ; 48 
L. T. 298 ; 31 W. R. 258.— C.A. r 

Att.-Gen. v. Donaldson (1842) 11 L. J. Ex. 
33S ; 10 M. k W. 117. — EX., applied. 

Att.-Gen. r. Dakin (1870) 39 L. J. Ex. 113, 
118 : L. R. 4 H. L. 338, 354 ; 23 L. T. 1 ; 18 
W. R. 1111.— H.L. (E.). 

Att.-Gen. v. Donaldson, dictum adopted. 

Bonham, In re. Postmaster General, Ex parte 
(1879) 48 L. J. Bk. 84, 87 ; 10 Oil. D. 595, 601 ; 
40 L. T. 1C ; 27 W. R. 325.— C.A. 

Att.-Gen. v. Dakin (1870) 39 L. J. Ex. 113 ; 
L. R. 4 H. L. 338 ; 28 L. T. 1 ; 18 W. R. 

r 1 1 1 1 . — H.L. (e.), cxpla i ned. 

Combo r. De la Bere (1882) 22 Ch. D. 316, 341 ; 
48 L. T. 298 ; 31 W. R. 258.— C.A. 

Harvey v. Harvey (1884) 20 Ch. D. 644; 
33 W. R. 76 ; 48 J. P. 468 . — chitty, j., 
referred to. 

Selons r. Croydon Rural Sanitary Authority 
(18S5) 53 L. T. 209, 212.— CHITTY, J. 

Harvey v. Harvey, applied. 

Reg. v. Lambeth County Court- Judge (1887) 
36 W. R. 475 .— wills am* Grantham, jj. 

Harvey v. Harvey, referred to. 

Att.-Gen. v. Kissane (i893) 32 L. R. Tr. 220, 
274.— C.A. * r 

Lee v. Gansell (1774) Cowp. 1 ; Lollt.374. 
— K.B., followed. 

Lloyd r. Sandilands (1818) 8 Taunt. 250; 
2 Moore 207 ; 19 R. R. 507.— C.P. 

Lee v. Gansell, dictum adopted. 

Thompson r. Ward (1871) 40 L. J. O. P. 169, 
187 ; L. R. 6 C. P. 327, 358 ; 1 Ilopw. k C. 530 : 
24 L. T. 679 — C.P. 

Ratcliffe v. Burtgn (1803) 3 Bos. P. 223 ; 
6 R. R. 771, explained. 

Hutchison v. Birch (1812) 4 Taunt. 619 ; 13 
R. R. 703.— C.P. 

HEATH, J. — If in Hatclijfe v. Burton. I said 
that a demand was necessary before breaking an 
kaner doo^ I do not recqjlect it : but as I have 
no reason to doubt the Accuracy of the reporter, 
J shall presume that hjyg account^ right ; but if 
so, the opinion was certainly extrajudicial, for it, 
was unnecessary to decide in that case whether 
a previous demand was requisite orliot, in order 
to take goods, or the person found in the house. 
The point there was, whether the sheriff could 
break the inner doors to search for a person not 
in the house. — p. 626. 
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Triquet v. Bath (1764) 3 Burr. 1478 ; 1 
W. Bl. 471. — K.B., referred to. 

The Ohfirkieh (1873) 42 L. J. Ad. 17 ; L. R. 
4 A. & E. 59.— ADM. : and Reg. r. Keyn. (1870) 
2 Ex. D. 63, 130 ; 46 L. J. M. 0. 17.— c.C.R. 

Heathfield r. Chilton (1767) 4 Burr. 2015. — 
K.B., referred to. 

The Charkieh (1873) 42 L. J. Ad. 17 ; L. R. 
4 A. & E. 59.— ADM. 

Cassidy y. Steuart (1841) 10 L. J. 0. P. 57 : 
2 Man. & G. 437 ; 2 Scott N. R. 432 ; 9 
D. P. C. 366 ; 5 Jur. 25. — C.P., observed 
upon. 

Newcastle (Duke), In re, Morris, Ex parte 
(1809) L. R. 5 Ch. 172; 21 L. T. 380 ; 18 W. R. 
79.— L.J. 

Montague y. Harrison (1S57) 27 L. J. C. P. 
24 ; 3 C. B. (N.S.) 292 ; 4 Jur. (N.S.) 29 ; 
6 \V. R. 43. — C.P., dictum, applied. 

Gilpin r. Benjamin (or Cohen) (1S69) 38 
L. J. Ex. 50 ; L. R. 4 Ex. 132 ; 19 L. T. 830 ; 17 
W. R. 885. — EX. 

Magnay y. Burt (1843) 12 L. J. Q. B. 225 ; 
fl Q. B. 381 ; D. & M. 652 ; 7 Jur. 1116.— 
ex. CH., explained. 

Ames v. Waterlow (1869) 39 L. J. C. P. 41 ; 
L. ft. 6 C. P. 53, 63 ; 21 L. T. 393 ; 18 W. R. 67 . 


Moore v. Booth (1797) 3 Yes. 350.— L.C., 

followed. 

Jewitt, In re (1864)88 L. J. Ch.730 ; 33Beav. 
559 ; 10 Jur. (N.S.) 814 ; 10 L. T. 556 ; 12 W. R. 
945. — ROMILLY, m.r. 

McWilliams, In re (1803) 1 Sch. & Lef. 169. 
— L.C. ; discussed. 

Freston, In re (1883) 52 L. J. Q. B. 545; 11 
Q. B. D. 545 ; 49 L. T. 290 ; 31 \V. R. 804.— C.A. 

McWilliams, In re, dicta adopted. 

Harvey r. Harvey (l«$4) 26 Cli. D. 644, 652 ; 
33 \V. R. 76 ; hS J. P. 468.— CH1TTY, J. 

'McWilliams, Ihre, observation adopted. 
Wickham, In re. Murony r. Taylor (1887) 56 
L. .1. Ch. 7-, 18, 751 ; 85 Cli. *D. 272, 282; 57 L. T. 
468 ; 3i> W. R. o25. — C.A. 

McWilliams, In re, adopted. 

Edgoombe, In rc, and Ex parte (1902) 71 
L. J. K. B. 722 ; [1902] 2 K. B. 403; 87 L. T. 
108 ; 50 W. ft. 678 ; 9 Malison 227.— C.A. 

List, Ex parte, (or List’s Case) (1813) 2 
V. Sc B. 373 ; 2 Rose 21, followed. 
Pittman, In re, Dodd* r. Holbrook (1865) 35 
L. J. Cli. 175 ; 11 Jur. (N.S.) 969 ; 13 L. T. 426 ; 
14 W. R. 125.— V.-C. 

Att.-Gen. y. Leathersellers’ Co. (1844) 7 
Beav. 157. — M.R., distinguished. 

Frcston. In re (HJ83) 52 L. J. Q, B. 545 ;«ll 
Q. B. D. 545 ; 49 li 290 ; 31 W. It. 804.— C.A. 

BRETT, M-R.^LlNDLEY^and FRY, L.JJ. ^ 

Eyre v. Barrow (1858) 27 L. J. Ch. f84 ; 4 
.Juf* (N.S.) 052 ; 6 W. R. 767.— STUART, 
v,-c., explained. 

Freston, In re (1883) 52 L. J. Q. B. 545 ; 11 
Q. B. D. 515 : 49 L. T. 290 : 31 W. ft. 804.— C.A. 
BRETT, M.R., BINDLEY aild FRY, L.JJ. 


Jewitt, In re (1864) 33 L. J. Ch. 730; 33 
Beav. 559 ; 10 Jur. (N.s.) 814 ; 10 L. T. 
556 ; 12 W. R. 945. — M.R., explained. 
Freshen, In re (1883) 52 L. J. Q. B. 54o ; 11 
Q. B. D. 545 ; 49 L. T. 290 ; 31 W. R. 834.— C.A. 

Pitman, In re, Dodd y. Holbrook (h665) 35 
L. J. Ch. 175 ; 11 Jur. gs.s.) 969 ; 13 L. T? 
426 ; 14 W. R. 125. -V.-C., distinguished. 
Freston, In re (1883) 31 W. R. 581. — grove 
and Stephen, jj., affirmed, C.A. ( scs supra.) 

Goodwill. Lordon (1834) 1 A. & E. 378 ; 3 
N. & M. 879 ; 2 D. C. 504.— K.B., dis- 
tinguished. 

Gilpin v. Benjamin (or Cohen) (1869) L. R. 
4 Ex. 132, 140 ; 38 L. J. E\. 50 ; 19 L. T. 830 ; 
17 VY. R. 885.— EX. 

Hare vJHyde (1851) 20 L. J. Q. B. 185 ; 16 
Q. B. 394 ; 15 Jur. 315. — Q.B., distuig u islied. 
Gilpin v. Benjamin ( ov Cohen) (1869) 38 L. J. 
Ex. 50; L. B. 4 Ex. 132; 19L.T. 830; 17W.R. 
885.— EX. 

Dewhurst v. Kershaw (1863) 32 L. J. Ex. 
146 ; 1 H. & C. 726 ; 7 L. T. 720 ; 11 
W. R. 315 . — ex., overruled. 

Lloyd v. Harrison (1865) 34 L. J. Q. B. 97. — 
Q.B., affirmed, (1866) 35 L. J. Q*B. 153 ; 6 B. & S. 

36 ; L. R. 1 Q. B. 502 ; 12 Jur. (N.S.) 701 ; 14 
L. T. 799 ; 14 W. R. 737.— EX. CH. 

\Kcld, per Crompton, mellor and shee, jj., 
that the sheriff was justified in discharging the 
debtor on the production of the certificate, 
although the deed afterwards turned out to be 
invalid, and therefore was not liable to an action 
for escape. COCKBURN, C.J. dissented.] 

COCKBURN, C.J. — As I have before observed, 
the question on this demurrer is, whether the 
sheriff was justified in taking upon himself to 
discharge the debtor, and returning that he was 
protected by the certificate from arrest. To this, 
for the reasons I have stated, there can, in my 
judgment, bo but one answer ; unless, indeed, we 
were prepared to overrule Lew hurst v. £ershaw, 
llderton v. Jewell, and Leigh v. Pendlebnry , 
which, I think, it is not competent to us to do. 
— p. 117. 

Dewhurst v. Kershaw, considered. 

Ames v. Colnaghi (1868) L. R. 3 C. P. 359, 363 ; 

37 L. J. C. P. 159 ; 18 L. T. 327 ; 16 W. R. 758. 

— C.P. 

llderton v. Jewell (1S63) 32 L. J. O. P. 256 ; 
14 O. B. (N.S.) 605.— C.P., affirmed, (1864) 
33 L. J. C. P. 148 ; 16 C. B. (N.S.) 142 ; 
10 Jur. (N.S.) 747 ; 9 L. T. 8L5 ; 12 W. R. 
530. — EX. CH., overruled . 

Lloyd r. Harrison (1865) 34 L. J. Q. B. 97. — 
Q.B., affirmed, (1866) 35 L. J. Q. B. 153 ; L. R. 
1 Q. B. 502 ; 6 B. & 8. 30; 12 Jur. (N.S.) 701 ; 
14 L. T. 799 ; 14 W. R. 737.— EX. CH. 

llderton v. Jewell, referred to. 

Ames v. Colnaghi (1868) 37 L. J. C. P. 159 ; 
L. R. 3 C. P. 359, 364 ; 18 L. T. 327 ; 16 W. R. 
758.— C.P. 

Leigh v. Pendlebury (1864) 33 L. J. C.*P. 

1 172; 15 C. B. (N.S.) 815; 10 Jur (N.S.) 

296 ; 10 L. T. 30 ; 12 W. R. 468.— C.P., 
overruled. 

Lloyd v. Harrison (1S65) 34 L. J. Q. B. 97. — 
Q.B., affirmed, (1860) 35 L. J. Q.B. 153 ; L. R. 1 
Q. B. 502 ;,6 B. & S. 36 ; 12 Jur. (N.S.) 701 ; 14 

L. T. 799 :.li W. R. 737 — EX. CH. A nd see post. 

i * 
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Leigh v. Pendlebury (supra), referred io. 

Coles v. Turner (1S66) 35 L. J. C. P. 109 ; L. R. 
1 C. P. 373, 379 ; 12 Jur. (x.s.) 688 ; 14 W. R. 
402.— -EX. CH. fl 

Leigi v. Pendlebury, discussed. 

Hicknrott r ,v. Simmonds (I860) 35 L. J. Ch. 
580 ; L. R. 2 Eq. 4§2 ; 14 L. T. 614.— M.R. 

Leigh v. Pendlebury, referred to. 

Ames r. Colnaghi (1868) L. R. 3 C. P. 359, 
364 ; 37 L. J. C. P. 159 ; 18 L. T. 327 ; 16 W. R. 
758.— C.P. f ' 

Lloyd v. Harrison (1S66) 85 L. J. Q. B. 153 ; 
L. R. 1 Q. B. 502 ; 6 B. &c S. 36 ; 12 Jur. 
(N.S.) 701 ; 14 rL. T. 799 ; 14 W. R. 737. 
— EX. CH., referred to. # 

Staffordshire Joint Stock ' Banking Co. v. 
Emmott (1867) 36 L. J. Ex. 105 ; JLi. R. 2 Ex. 
208, 224 ; 16 L. T. 175 ; 15 W. R. 1135.— EX. 

Lloyd y. Harrison, discussed and applied. 

Ames v. Colnaghi (1868) 37 L. J. C. P. 159 ; 
L. R. 3 C. P. 359 ; 18 L. T. 427 ; 16 W. R. 758. 
—C.P. 

Lloyd y. Harrison, applied. 

' Rossi v. Bailey (186S) 37 L. J. Q. B. 204 ; L. R. 
3 Q. B. 621 ; 19 I* T. 130.— Q.B. 

Lloyd y. Harrison, followed. 

Hargreaves v. Armitage (1S6S) L. R. 4 Q. B. 
143 ; 3.8 L. J. Q. B. 46 ; 17 W. R. 140.— Q.B. 

Lloyd v. Harrison, distinguished. 

Ames r. Waterlow (1869) 39 L. J. C. P. 41, 
46 ; L. Ii. 5 C. P. 53, 63 ; 21 L. T. 393 ; 18 W. R. 
67.— c.P. 

Lloyd v. Harrison, distinguished , hut principle 
applied. 

Allen v. Carter (1870) 39 L. J. C. P. 212; L.R. 

5 C. P. 414, 419 ; 22 L. T. 586.— C.P. 

Ames v. Colnaghi (186S) 37 L. J. C. P. 159 ; 
L fi R. 3C. P. 359 ; 18 L. T. 327 ; 16 W. R. 
758. — C.P., explained. 

Ames v. Waterlow (1869) L.R. 5 C. P. 53; 
39 L. J. Ch. 41 ; 21 L. T. 393 ; 18 W. R. 67. 

bovill, c.j. — T he argument on the part of 
the plaintiff hffs proceeded upon the supposition 
that the Court had conclusively decided, in Ames 
y, Colnaghi , that the sheriff was bound of his 
own authority to discharge the debtor on the 
production of a certificate under the hand of the 
chief registrar, and the seal of the Court, of the 
filing and registration of a deed under sect. 192 
of the Bankruptcy Act, 1861, and that if he 
refuses to discharge him from custody on his 
producing such certificate, he is liable to an 
action for trespass. The argument, however, is 
founded on a misconception of what the Court 
really decided in that case. The question pre- 
sented for decision was, whether under the cir- 
cumstances the debtor was entitled to be dis- 
charged ; and that question the Court answered 
in the affirmative. The mode of discharge which 
is directly raised on the present occasion did not 
come in question there. — p. 58. 

■ wiLLES, J.. who concurred, discussed the F 
earlier cases. 

KEATIHG-, J. — The learned counsel altogether 
misconceived the intention of this Court in Ames 
v. Colnaghi. The question submitted in that 
case was, whether or not the plaintiff ^as entitled 
to be discharged, and all the Court decided was, 


that he was so entitled. There are, no doubt, 
expressions to be found in the course of the judg- 
ment to the effect that the sheriff was bound to 
discharge him. But they are not to be construed 
as meaning that he must, at the peril of an action, 
discharge him. The Court would order his dis- 
charge and possibly the officer would be liable 
to the penalty imposed by sect. 113 of the Act of 
1849. — p. 64. Brett, J. concurred. 

Holward v. Andre (1797) 1 B. & P. 32. — C.P., 

overruled. 

Rex v. Middlesex (1807) 1 Taunt. 56. — C.P. 

Per Curiam . — The case cited has been very 
properly overruled. — p. 57. 

Williams v. Rose (1S67) 37 L. J. Ex. 12 ; 
L. R. 3 Ex. 5 : 17 L. T. 253.— EX r dis- 
cussed and- explained. 

Rossi r. Bailey (1868) 37 L. J. Q. B. 204, 207 ; 
L. R. 8 Q. B. 621, 626 ; 19 L. T. 130.— Q.B. 

Williams v. Rose, considered. 

Allen v. Carter (1870) 39 L. J. C. P. 212, 214 ; 
L. R. 5 C. P. 414, 41S ; 22 L. T. 586.— C.P. See 
extract, infra. 

Williams v. Rose, distinguished. 

Dignam v. Baily (1870) 40 L. J. Q. B. 68 ; 
L. R. 6 Q. B. 47 ; 23 L. T. 700 ; 19 W. R. 325 ; 10 
B. & S. 891.— EX. CH. 

Dignam v. Baily (1S69) 39 L. J. Q. B. 13 ; 
L. R. 5 Q. B. 53. — Q.B. ; reversed , (1870) 40 
L. J. Q. B. 68 ; L. R. 6 Q. B. 47 ; 23 L. T. 706 ; 
19 W. R. 325 ; 10 B. A: S. 891.— EX. CH. 

Dignam v. Baily. dimmed and explained. 

Rossi t. Bailey (1868) 37 L. J. Q. B. 204, 207 ; 
L. R. 3 Q. B. 621, 626 ; 19 L. T. 130.— Q.B. 

Dignam v. Baily, adopted. 

Godwin v. Stone (1869) 38 L. J. Ex. 153 ; L. R. 
4 Ex. 331 ; 20 L. T. 711.— EX. 

Dignam v. Baily, considered. 

Allen r. Carter (1870) 39 L. J. C. P. 212, 214 ; 
L. R. 5 C. P. 414, 418 ; 22 1. T. 586. — C.P. 

brett, J. — If the sheriff when he discharged 
the debtor knew facts which showed that the 
deed [made by the debtor uiujcr the Bankruptcy 
Acts] was not available, he is responsible [in an 
action for escape], Williams v. Jlose (supra) is 
strongly in point, as the replication alleged 
knowledge, and although Dignam v. Dai leg by 
itself is perhaps not so strong, as the plaintiff 
■did not allege knowledge, it is explained in 
Rossi v. Railed (supra), where Blackburn, J. 
said there was no necessity to allege he knew 
because the certificate [of registration of the 
deed] and the oa. sa. [under which tlic debtor 
was arrested] necessarily show the facts, and 
therefore .... whore Jjhe facts are known to 
the sheriff, he is not authorised by the mere 
production of the certificate in releasing the 
debtor. — p. 216. 

Stiles v. Rawlins (1804) 5 Esp. 133 .— ellen- 
boroug-h. C.J., disapproved. 

Gousins •*-. •Brown (1825) R. & M. 291. 

best, C.J. — In a receift case in this Court, 
StiJ.es v. Rawlins is shaken, if not overruled. — 
p. 292. r 

Planck v. Anderson (1792) 5 Iterm Rep. 
37. — K.B.; and Williams v.Jilostyn (1838) 

7 L. J. Ex. 289 ; 4 M-. & W. 145.— EX., 
explained and distinguished. 

Clifton r. Hooper (1884) *8 Jur. 958. — Q.B. 
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Allingham v. Flower (1800) 2 B. & P. 246.— 
C.P., overruled. 

Birn v. Bond (1816) C Taunt. 554. 

gibbs, c.J. — I do not see how Allingham . v. 
Flower is consistent with the decisions in 
Fuller v. Frost (7 T. R. 109) and Webb v. 
Matthew (1 Bos. & P. 225) ; nor do X see how 
cither of the last-mentioned cases is to be distin- 
guished from the present. — p. 556. 

Orby v. Hales (1694) 1 Ld. Baym. 3, 

disapproved. 

Brown r. Compton (1800) S Term Bep. 424. — 

K. B. 

KENYON, C.J. — With regard to the case in 1 
Ld. Baym. 3, relied upon by the defendant’s 
counsel, though it is also alluded to in 4 Mod. 
353, it*is directly against the Marshalsea Case, 10 
Co. 76 a, and the current of authorities founded 
upon that, and therefore it cannot be considered 
as law. — p. 431. 

Phelps v. Barrett (1817) 4 Price 23. — C.P., 
disapproved. 

Lewis r. Morland (1818) 2 B.& Aid. 56. — K.B. 

BAXLEY, J. — Morris v. Hat/ ward (6 Taunt. 
569 ; 2 Marsh. 280) is an authority to show, that 
although the sheriff is not bound to take bail 
upon an attachment, still if he does lie may 
recover upon the bail bond. That indeed was 
the case of an attachment, out of chancery, but 
process issuing out of Courts of law and equity 
stands on the same foundation. That case was 
decided upon great consideration, and is at 
variance with the subsequent case of Phelps v. 
Parrott, the foundation of which was, that 
an attachment is a process in the nature of 
execution. But for the reasons I hav.e already 
given it seems to me that an attachment is in 
the nature of mesne* process, and that the 
principle on which that decision took place 
cannot be supported. — p. 63. 

Arden v. Goodaere (1851) 20 L. J. C. P. 
1.84 ; 11 0. B. gfr ; 2 L. M. & P. 383 ; 15 
Jur. 776. — C.P., referred to. 

Mac Bee r. Clarke (1866) 35 L. J. C. P. 247 ; 

L. R % 1 O. P. 406 ; 111. B. 479 ; 12 Jur. (N.S.) 
708 ; 14 17. T. 408 ; 14 W. B. 655.— C.P. 

Dew v. Parsons (1819) 2 B. & Aid. 562 ; 
l Chit. 295 ; 21 B. B. 404.-K.B., referred 

to. 

Steele v. Williams (1853) 22 L. J. Ex. 225 ; 8 
Ex. 625 ; 17 Jur. 464. — EX. 

Dew v. Parsons, adopted. 

Freeman r. Jeffries (1869) 38 L. J. Ex. 116, 
120*; U B. 4 Ex. 189, 198 ; 20 L. T. 533. — EX. 

Townend v. Yorkshire (Sheriff) (1890) 59 
L. J. Q. B. 156; 24 Q. B. D. 621; 62 
L. T. 402 ; 38 W. B. 381 ; 54 J.P.59S.— 
COLERIDGE, C.J. and A. L. SMITH, J., 
distinguished. 

Brest on, In re, Board of Trade, Ex parte 
(1 898) 68 Tj. J. Q. B. 34*4 : [1899] 1 Xl B. 626 ; 
80 L.’T. 66 ; 47 W. R. 475 ; (» Muusou 27. 

win oi it, j.— O n the' question whether aft 
■appeal lies [to the judge in bankruptcy «Erom 
the taxing muster on a question as to the fees to 
which the sheriff is entitled], I do not think that 
Toiniend v. Yorkshire (filter iff) is an authority 
that no appeal will lie, where the question is one 
— not as it there was, of amount — but as it is 


here, of principle. It seems to me to be entirely 
within Hurley , In re [1893 ; 10 Morrell 120] 
that an appeal does lie ; and if it were necessary 
to decicte the question, which it is not in the view 
I take of the matter. I should hold that I am 
bound by authority to say that it does lip ; and 
also I should say for myself, that I think it lies., 
— p. 346. 

Alehin v. Wells (1793) 5 Term Bep. 470 ; 

2 B. B. 641. — K.B, (listinyui sited. 

Bex v. Robinson (1835) 4 L. J. Ex. 319 ; 2 C. 
M. & B. 334 ; 4 D. P. C. 447 ; 1 Gale 209 : 5 Tyr. 
1095. — EX. 

Alehin v. Wells, applied. 

Chapman r. Bowlby (1841) 10 L. J. Ex. 299 ; 

8 TV1. A W. 249 ; l D. (N.S.) S3.— EX. 

Alehin v. Wells, explained. 

Harding v. Hall (1866) 14 L. T. 410 ; 14 W. B. 
646.— EX. 

Alehin v. Wells, discussed and distin- 
guished. 

Sneary v. Abdy (1S76) 45 L. J. Q. B. 8 03 ; 1 
Ex. D. 299 ; 31 L. T. 801.— DIV. CT. 

Alehin v. Wells, discussed a*»d distinguished. 
Roe v. Hammond (1877) 46 L. J. C. P. 791 ; 2 
C. P. D. 300.— C.P.D. 

Alehin v. Wells, referred to. 

Mortimore •?:. Cragg (1S7S) 47 L. J. C. P. 348 ; 
3 C. P. D. 216 ; 38 L. T. 116 ; 26 W. B. 363.— 

C. A. 

Alehin v. Wells, recognised. 

Thomas. In re. Middlesex (Sheriff) Ex parte 
(1899) 68 L. J. Q, B. 245 ; [1899] 1 Q. B. 460 ; 
80 L. T. 62 ; 47 W. B. 259 ; 6 Manson 1. — C.A. 

Bilke v. Havelock (1813) 3 Camp. 374 ; 14 
It. B. 758.— K.B., adopted. 

Sneary r. Abdy (1876) 45 L. J. Ex. 803^ 1 Ex. 

D. 299, 304 ; 34 L. T. 801.— DIV. CT. 

Bilke v. Havelock, dictum applied. 

Boe v. Hammond (1877) 46 L. J. C. P. 791 ; 2 
C. P. D. 300, 307.— C.P.D. 

Miller v. Parnell (1815) 6 Taunt. 370; 2 
Marsh 78.— C.P., applied. 

Chapman r. Bowlby (1841) 10 L. J. Ex. 299 ; 
8 M. k W. 249 ; 1 D. (N.S.) 83.— EX. ; 

Andrews v. Saunderson (1857) 26 L. J. Ex. 208 : 
l PI. & N. 725 ; 3 Jur. (N.S.) 118.— EX. 

Miller v. Parnell, approved and explained. 
Debtor, In re, Judgment Creditor (or Smith) 
Ex parte (1902) 71 L. J. K. B. 664 ; [1902] 2 
K. B. 200 ; 87 L. T. 314 ; 50 W. B. 609 ; 9 
Mansoa 243. — C.A. 

Dicas v. Warne (1833) 3‘|L. J. C. P. 60 ; 
10 Bing. 341 ; 3 M. k Scott 814. — C.P., 
distinguished. « 

Chapman r. Bowlby (1841) 10 L. J. Ex. 299 ; 
8* M. k W. 219 ; 1 D. (N.S.) 83.— EX. 

Bex v. Robinson (1835) 4 L. J. Ex. 319 ; 2 
C. M. A R. 334 ; 4 1). P. C. 447 ; 1 Gale 
209 ; 5 Tyr. 1095. — EX., discussed . 

' Boe r. Hammond (1877) 46 L. J. O. P. 791 ; 2 
C, P. D. 300.— C.P.D. And see post , col. 3265. 
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Rex v. Robinson (supra), considered,. 
Mortimore v. Cra gg (1878) 47 L. J. C. P. 348, 
351 ; r 3 G. P. D. 216, 220; 38 L. T. 116; 26 
W. R. 363. — C.A. See extract, infra, col/?3266. 

Ch^pm^n. v. Bowlby (1841) 10 L. J. Ex. 299 : 
■> 8 M.’& W. 249; 1 D. (N.s.) 88 .— ex., 

adopted . r 

Sneary v. Abdy (1876) 45 L. J. Ex. 803 ; 1 Ex. 
D. 299, 302 ;*34 L, T. r S01 .— div. CT. 

Chapman y. Bowlby, discussed' 

Roe r. Hammond (1877) 46 L. J. C. P. 791 ; 

2 0. P. D. 300. — c.p.d. 

Chapman v. Bowlby, adopted. 

Mortimore r. Cragg (1878) 47 L. J. C. P. 34S, 
351 ; 3 C. P. D. 216, 220 ; 38 L. T. 1 16 ; 26 W. R. 
363. — c.A. See extract, infra , col. 3266. 

Chapman v. Bowlby, applied . 

Ford, In re and Ex parte (1S86) 56 L. J. Q. B. 
188; 18 Q. B. D. 369, 371 ; 56 L. T. 166; 3 
M. B. R. 283. — Q.B. 

Chapman v. Bowlby, referred to. 

Debtor, In re, Judgment Creditor (or Smith) 
In re (1902) 71 L. J. K. B. 664 ; [19021 2 K. B. 
260; 87 L. T. 314 ; 50 W. R. 609; 9 Manson 
243.— c.A. 

tt 

Curtis v. Mayne (1842) 2 D. (n.s.) 37. — Q.B., 
discussed and distinguished. 

Sneary v. Abdy (1S76) 45 L. J. Ex. S03 ; 1 Ex. 
D. 299 ; 34 L. T. 801.— DIV. CT. 

Nash v. Dickenson (1S67) L. R. 2 C. P. 252. 
— C.P., not followed. 

Bissicks v. Bath Colliery Co. (IS 77) 46 L. J. 
Ex. 611 ; 2 Ex. D. 459. — EX. D., affirmed (1878) 

3 Ex. D. 174 ; 47 L. J. Ex. 408 ; 38 L. T. 163 ;. 
26 W. R. 215.— c. A. 

cocejburn, C.J. — I think that the decision of 
Nash v. Dickenson was on insufficient grounds. 
I say nothing about Doe v. Hammond , because 
that decision appears to have been founded on 
an anonymous case in,. Lofft’s Report, which is 
not sufficient to support it. cleasby, b. con- 
curred. 

Nash y. Dickenson, distinguished. 

Mortimore r. Cragg (1878) 47 L. J. C. P. 348 ; 
3 C. P. D. 216, 219; 38 L. T. 116 ; 26 W. R. 
363.-- C.A. See extract, infra. 

Sneary y. Abdy (1876) 45 L. J. Ex. 803 ; 1 Ex. 
D. 299 ; 34 L. T. SOI. — EX. D explained. 
Roe v. Hammond (1877) 46 L. J. C. P. 791 ; 2 
C. P. C. 300.— C.P.D. 

Roe y. Hammond (1877) 46 L. J. C. P.^91 ; 2 
O. P. D. 300. — C.P.D., not followed. 
Bissicks r. Bath Colliery Co. (1877) 46 L. J. 
Ex. 611 ; 2 Ex. D. 459 ; 36 L. T. 800 ; 20 W.R. 
245. — EX. D., affirmed, (1878) 47 L. J. Ex. 408 : 
3 Ex. D. 174 ; 38 L. T. 163 ; 26 W. R. 215.— 
C.A. See extract, supra. 

Roe y. Hammond, overruled. 

Mortimore v: Cragg (1878) 3 C. P. D. 216 ; 47 
L. J. C. P. 348 ; 88 L. T. 116 ; 26 W. R. 363.— 
C.A. r 

BBAMWELL, L.J. — I do not wish,, to question 


Nash v. Dickenson. That was a perfectly correct 
decision, because there was no seizure in that 
case. The sheriff there did not “ levy,” p. 218. 

beett, L.J. — Alehin v. Wells is in point. The 
Court there say : “ The sheriff who has levied is 
entitled to his poundage.” It seems to me that 
Rex v. Robinson is to the same effect. Where 
the money has been obtained by the seizure, 
although "there has been no sale, the sheriff has a 
right to his poundage. In Chapman v. Bowlby, 
both Abinger, C.B. and Parke, B. recognise the 
principle laid down in Alehin v. Wells, and hold 
that where, by the compulsion of the writ, the 
execution debtor has been forced to pay the 
debt, the sheriff is entitled to his poundage. The 
last case decided on the point was Bissicks v. 
Bath Colliery Co., before Cockburn, C.J V and 
Cleasby. B., who acted upon the rule laid down 
in the previous cases. There is not one decision 
to the contrary, except Roe v. Hammond and 
the case under consideration. — p. 220. cotton, 
L.J. concurred. 

Bissicks v. Bath Colliery Co. (187S) 47 
L. J. Ex. 408 ; 3 Ex. D. 174 ; 38 L. T. 
163 ; 26 W. R. 215. — c.A., approved. 
Mortimore r. Cragg (1878) 47 L. J. C. P. 348 ; 
3 O. P. D. 216, 220 ; 38 L. T. 116 ; 26 W. R. 363. 
—C.A. 

Bissicks v. Bath Colliery Co., adopted. 

Sircith v. Critchfield (1885) 54 L. J. Q. B. 366 ; 
14 Q. B. D. 873, 880 ; 54 L. T. 122 : 33 W. R. 
920.— C.A. 

Mortimore v. Cragg (1877) 2 C. P. D. 300. — 
C.P.D. ; reversed, (1878) 47 L. J. 0. P. 348 ; 3 
C. P. D. 216 ; 38 L. T. 116; 26 W. R. 363.— 
C.A. 

Hurley, In re (1893) 10 Morrell 120.- 
v. williams, J., applied. 

Beeston, In re, Board of Trade, Ex parte (1899) 
68 L. J. Q. B. .344 ; [I89!)7 1 Q. B. 620 ; 80 L. T. 
66 ; 47 W. R. 475 ; 6 Jrlanson 27. — C.A. [Und- 
LEY, KIGBY and VAUGHAN WILLIAMS, L.JJ.] 
lindley, L.J. — But eliminating those classes 
of cases — and we have nothing to do frith them 
here — the trustee in bankruptcy is in no better 
position than the bankrupt himself. The con- 
sequence of that is that the trustee in this bank- 
ruptcy is not in a position to say that this 
possession money [claimed by the sheriff, who at; 
the request of the debtor and with the assent of 
the execution creditor had remained in possession 
for some time without selling] is not as against 
him what it would be as against the bankrupt — 
namely, costs of execution. That is the short 
answer which I give^o this case. That is the 
view, as 1 understand it, on which Hurley, In re, 
proceeded. — pp. 347, 348. 

Miles v. Harris (1862) 31 L. J. O. P. 361 ; 
12 C. B. (N.S.) 550 ; 6 L. T. 649.— C.P., 
* applied. 

Ludford, In re, Official Receiver v. Warwick- 
shire Sheriff (1884) 53 L. J. Q. K 415, 419 ; 13 
Q. B. D. 415 : 51 L. T? 240 ; 33 W. li. 152 ; 1 
Mon^ll 131.— CAVE, J. 

f 

Miles v. Harris, discussed. . 

Thomas, In re, Middlesex Sheriff, Ex parte 
(1899) 68 L. J. Q. B. 245 ; [1899] 1 Q. B. 460 ; 
SO L. T< 62 ; 47 W. R. 259 ; 6 Manson 1.— C.A. 
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Carter v. Hughes (1858) 27 L. J. Ex. 225 ; 2 
H. & N. 714 ; 6 VV. R. 212.— EX., adopted. 

Hatton v. Haywood (1874) 43 L. J. Ch. 372 ; 
L. R. 9 Oh. 229, 235 ; 30 L. T. 279 ; 22 W. R. 
356. — L.C. and L.J.T. ; and Mortimore r. Cragg 
(1878) 47 L. J. C. P. 348 ; 3 C. P. D. 216 : 38 
L. T. 116 ; 26 W. R. 363.— C. A. 

Carter v. Hughes, adopted. 

Johns r. Pink (1899) 69 L. J. Ch. 98 : [1900] 

1 Ch. 296 ; 81 L. T. 712 ; 48 W. R. 247. 

Stirling, J.— Since 1 & 2 Viet. c. 110, it has 
been held in Carter r. Hughes that where a judg- 
ment creditor issued three writs of elegit on suc- 
cessive judgments, and the sheriff delivered to him 
possession of land under the first writ, he had no 
power to extend the same land under the second 
and fliird writs. In the present case the inquisi- 
tion found that Mrs. Cole was “possessed” of 
certain land of the annual value of £200. In 
fact, she was so possessed ; for though she had 
made a mortgage of the lands b} r sub-demise, 
the mortgagees had not taken possession, and 
she was in receipt, of the rents and profits. . . . 
It appears to me that the land must be taken to 
have been delivered to the defendant to the 
extent of that interest, and not of the mere 
reversion expectant on the determination of the 
sub-demise. 

Rawstorne v. Wilkinson (1815) 4 M. & S. 
256 ; 16 11. Ik 155. — K.B., distinguished. 

Ludford, Tn re. Official Receiver r. Warwick- 
shire (Sheriff) (1884) 53 L. J. Q. B. 41.8 ; 13 
Q. B. D. 415; 51 L. T. 240; 33 W. II. 152; 1 
Morrell 131. — CAVE, ,7. 

Foster v. Blakelock (1826) 5 B. & C. 328 ; 

4 L. J. (o.s.) K. B. 170 ; 8 D. & R. 48 ; 29 
11. II. 258. — K.B., disapproval. 

Steam v. Mills (IS33) 2 L. J. K. B. 106; 1 

N. M. 434 ; 4 I>. & M . 657.— K.B. 

Foster v. Blakelc«ck, followed . 

Walbank r. Quarierman (1846) 3 C. B. 91. — 
cu\ * 

'Foster v. Blakalock, ro oxide ml. 

Movie /*. Busby (1880) 50 I). J. Q. B. 196; 6 

O. B.' 1). 171, 175 ; 43 L. T. 717 ; 29 W. R. 315. 
—C.A. /s'/ v extract, infra. 

Maybery v. Mansfield (1816) 16 1). J. Q. B. 
102; 9 Q. B. 751; 11 Jur. 60.— Q.B., 
e.r pi aioed. 

Mailt' r. Mann (ISIS) 17 L. J. Ex. 336 ; 2 Ex. 
60S ; 0 U. A'. L, 12.— KX. 

Maybery v. Mansfield, referred to. 

Merriman v. Newman*(1872) 20 W, R. 369. — 
MX. 

Maybery v. Mansfield, fallowed. 

Movie r. Bitsbv (1880) 50 L. J. Q. B. 196 ; 6 
Q. H.‘ H. 171 ; 43 L. T. 717 : 29 W. It. 315.— C.A. 

sMLBOit.VM, L.C. — It was held in several cases 
which preceded Jirvttty v. Jon ex {infra, col. 32(78). 
that a request by the solicitor that a particular 
bailiff might? be emphftvd to execute the writ, 
was evidence of a contract by him to p*y that 
bailiff’s fo*s and possession* money ; and in 
one of those qases (Foster v. Blahdork , supra) 
the distinction was expressly pointed out by 
Hay Icy, J., between such a state of circum- 
stances and that which exists where the 


solicitor merely delivers the writ for execution 
to the sheriff. Maybery v. Mansfield , and Seal v. 
Hudson (infra) were cases in which there iyas in 
fact nothing more than the delivery of the writ to 
the sheriff, and in both those cases, it was neld that 
there was no evidence of any contract, a^nd that 
the solicitor was not liable. In Brewer v. Jones,, 
the Court of exchequer arrived at an opposite 
conclusion, upon the authority (as it considered) 
of Walbanh v. Quartern) an (infra), and it is 
remarkable’ that the judges who pronounced that 
decision theiaselves regarded it as at variance 
with sound principle, and only justified it by 
that (supposed) precedent. Walbank v. Q uarter- 
: man , however, was decided upon the authority 
of Foster v. Blakeloeh, in "’Which the distinction 
alread}' noticed was pointed out, and it was 
determ ined^upon a state of facts similar to that 
which existed in Foster v. Blabeloek. It is 
therefore no precedent at all for Brewer v. Jones , 
which thus stands self-condemned as against 
sound principle, and is opposed to the judgment 
of a Court of co-ordinate jurisdiction, and of 
equal authority in Maybery v. Mansfield. We 
have no hesitation in following Maybery v. 
Mansfield in preference to Brewer v. Jones. — 
p. 174. BAGGALLAY and BOWEN, L.JJ. con- 
curred. 

Walbank v, Quarterman (1846) 3 C. B. 94. 
— C.P ., followed. 

Mail6 r. Mann (1848) 17 L. J. Ex. 336 ; 2 Ex. 
608 ; G D. & L. 42.— EX. 

Walbank v. Quarterman, followed. 

Brewer r. Jones (1855) 24 L. J. Ex. 143 ; 10 
Ex. 655 ; 3 C. L. R. 369 : 1 Jur. (N.S.) 240.— EX. 

Walbank v. Quarterman. distinguished. 

Royle r. Busby (1880) 50 L. J. Q. B. 196 ; 6 
Q. B. D. 171, 175 ; 43 L. T. 717 ; 29 W. R. 315. 
— C.A. Sec extract, supra. 

Seal v. Hudson (1847) 4 D. & Lj 760; 2 
B. C. Rep. 55; 11 Jur. 610. — q.b., com- 
mented on. 

Mailo r. Mann (184S) 17 L. J. Ex. 336 ; 2 Ex. 
608 ; 6D.&L. 42.— EX! 

* 

Seal v. Hudson, followed. 

Royle r. Busby (1880) 50 L. J. Q. B. 190 ; 6 
Q. B. D. 171, 175 ; 43 L. T. 717 ; 29 W. R. 315. 
— C.A. See extract, supra . 

Mail6 v. Mann (1848) 17 L. J. Ex. 336 ; 2 
Ex. 608 ; 6 D. & L. 42.— EX., dictum 
applied. 

Langridgc v. Lynch (1876) 34 L. T. 695. — 
DIV. CT. 

Brewer v. Jones (1855) 24 L. J. Ex. 143 ; 10 

* Ex. 655 ; 3 0. L. 11. 369 ; 1 Jur. (N.S.) 
240 ; 3 W. R. 215. — EX., distinguished. 

Merriman r. Newman (1872) 20 W. R. 369 ; 
20 L. T. 397.— EX. 

* 

Brewer v. Jones, di **cn1ctl from. 

' Royle r. Bushy (1880) 50 L. J. Q. B. 19G ; 6 
Q. B. D. 171 ; 48 L. T. 717 ; 20 W. R. 315.— C.A. 
Sec extract, trtqira. 

* 

Newman v. Merriman (1872) 26 L. T. 397 ; 
20 W- H. 370. — EX., referred to. 

Royle r. Busby (1880) 50 L. J. Q. B. 196 ; 6 
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' Q. B. D. 171, 17S ; 43 L. T. 717 ; 29 W. K. 315. 
— C.A. 

Newman v. Merriman (.•utpra-), didhuf-kixlieil. 

Thomas ■». Peek (1888) 57 L. J. Q. B. 497 ; 20 
Q. B. 0*727,,; 36 W. K. 606. — cave and smith, 

J*T. 

r 

Boyle y. Busby (18S0) 50 L. J. Q. B. 196; 6 
Q. B. p. 171 ; 43 L. T. 717 ; 29 W. B. 315. 
C.A. , am Hissed, ' 

Kirk «r. Purchase (1893) 32 L. Ec Ir. 359, 366. 
— Q.B.D. 

Woolford’s Trustee v. levy (1S92) 61 L. J. 
Q. B. 546 ; [1S&2] 1 Q. B. 772 : 66 L. T. 
812 ; 40 W. E. 483 ; 56 J. P. 694.— C.A,, 
dissented from. ,, 

Lee r. Dangar (1892) 61 L. J. Q. B. 7S0 ; 
[1892] 2 Q. B. 337 ; 66 L. T. 548 ; 40 W. E. 
469 ; 56 J. P. 678. — C.A. 

Woolford’s Trustee v. Levy. See 

Dawson, In re, and Ex parte (1S99) 65 L. J. 
Q. B. 668 ; [1899] 2 Q. B. 54 ; 80 L. T- 498 ; 47 
W. R. 524 ; 6 Manson 200. — weight, j. 

Woolford (Tmstee of) v. Levy, applied. 

Thomas, In re, Middlesex (Sheriff), Ex parte 
(1899) 68 L. j. Q. B. 245 ; [1S99] 1 Q. B. 460 ; 
80 L. T. 62 ; 47 W. R. 259 ; 6 Manson 1. — c.A. 
LINDLEY, RIGBY and VAUGHAN WILLIAMS, 
L.JJT. 

lindley, L.J.— It [the General Order of 
Aug. 31, 1888, under the Sheriff’s Act, 1SS7] 
further provides that where an execution is 
withdrawn, or stopped, the fees under the Order 
shall be paid by the person issuing the execution 
or the person at whose instance the sale is 
stopped. As regards these last words, I think 
counsel for the appellant was right, having 
regard to the decision in Woolford (Trustee of) 
v. Levy. The trustee in bankruptcy or the 
official iteceiver did stop the sale, but that does 
not carry him through. His contention amounts 
to this — that all the fees under the Order shall 
in such a case be paid, whether earned or not ; 
but of course the Ordet does not mean that. 
The only sensible construction is that such fees 
shall be paid as have been earned up to the time 
of the stoppage of the execution, and the pound- 
age has not been earned. There is nothing to 
give the sheriff more than he got as the costs of 
the execution under the former Act. — p. 248. 

Brun (or Bell) v. Hutchinson (1844) 13 
L. J. Q. B. 244 ; 2 D. & L. 43 ; 8 Jur. 895. 
— q.b., adopted. 

Mortimore v. Cragg (1878) 3 C. P. D. 216, 218 ; 
47 L. J. C. P. 348 ; 38 L. T. 116 ; 26 W. R. 363. 
—— C.A, 

n 

Lee v. Dangar (1S92) 61 L. J. Q. B. 780; 
[1892] 2 Q. B. 337; 66 L. T. 548; 40 
W. R. 469 ; 56 J. P. 678. — C.A., followed. 

Bagge r. Whitehead (1S92) 61 L. J. Q. B. 778 ; 
[1892] 2 Q. B. 355 ; 66 L. T. Slo ; 40 W. R. 472 • 
56 J. P. 548.— C.A. 

Lee v. Dangar, explained. 

Debtor, In re, 'Judgment Creditor (or Smith), 
Ex parte (1902) 71 L. J. K. B. 664 ; [1902] 2 
K. B. 260 ; 87 L. T. 314 ; 50 W. R. 6£9 ; 9 Man- 
son 243. — C.A. 


SHIPPING. 

I. SHIPPING. 

1. Building Repairs and Tonnage. 
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4. Seaman. 

5. Sale and Transfer. 

6. Mortgage. 

7. Bottomry. 

8. Charterparty. 

9. Bill of Lading. 

10. Freight. 

11. Demurrage. 

12. Cargo. 

13. Stoppage in Transitu. r 

14. Average. 

15. Salvage. 

16. Towage. 

17. Collision. 

18. Passenger Ships. 

19. Wharfinger. 

20. Ports, Piers and Lighthouses. 

21. Shipbrokers and Agents. 

22. Admiralty Law and Practice. 

II. MARINE INSURANCE 

1. Policies. 

2. Duration of Risk. 

Nature of Risk. 

4. Interest of Assured. 

5. Warranties. 

6. Concealment and Misrepresenta- 

tion. 

7. Voyage. 

8. Losses. 

9. Abandonment. 

10. Sale by Master. 

11. Assignment of Policy. 

12. Subrogation. 

13. Action on Policy. 

14. Insurance Brokers. 

15. Insurance Companies. 


I. SHIPPING. 

1. Building Repairs and Tonnage. 

Roberts v. Havelock (1832) 3 B. & Ad. 404. 
— k.b., adopted. 

Appleby v. Myers (1867) 36 L. J. C. P. 331, 
336 ; L. R. 2 C. P. 651, 660 ; 16 L. T. 609.— 
EX. CH. 

Roberts v. Havelock, referred to. 

The Tergeste (1902) r-72 L. J. P. 18; [1903] 
P. 26 ; 87 L. T. 567 ; 9 Asp. M. C. 356.— philli- 

MORE, J. 

Inglis v. Buttery (1878) 3 App. Cas. 552.— 
H.L. (SC.), referred' to. 

Campbell^. C. (1880) 5^1pp. Cas. 787, 814. — 
H.L. (sc.). * 

f Jebsen v. East andfWest IncLia Dock Co. 
*<1875) 44 L. J. C. P. 181 ; L. R. 10 C. P. 
300 ; 32 Lf T. 321 ; 23 W. R.*G24.— C.P., 
principle applied. r 

The Marpessa (1891) 61 L. J. Adm. 9 ; [1891] 
P. 403; 66 L. T. 356 ; 40 W. R. 239 ; 7 Asp. 
M. C. 155.— JEUNE. J. 
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Mucklow v. Mangles (1808) ] Taunt. 318 ; 

9 E. H. 784-. — C.P., distinguished. 

Woods r. Russell (1822) 5 B. & Aid. 942 ; 1 
D. & E. 587 ; 24 It. R 621.— K.B. 

Mucklow v. Mangles, commented on and 
principle not applied. 

Carruthers v. Payne (1828) 5 Bing. 270 ; 2 
M. & P. 429 ; 7 L. j‘. (o.s.) C. P. 84 ; 30 E. E. 
592.— C.P. 

Mucklow v. Mangles, explained and applied,. 
Elliott r. Pybus (1834) 3 L. J. C. P. 182; 10 
Bing. 512 ; 3 M. & Scott 389.— C.P. 

Woods v. Russell (1822) 5 B. & Aid. 942; 

1 13. & E. 587; 24 It. It. 021.— K.B., 

„ not applied. 

Anglo- Egyptian Steam Navigation Co. r. 
Eennie (1875) 44 L. J. C. P. 130; L. E. 10 C. P. 
271 ; 32 L. T. 407 ; 23 W. E. 620.— C.P. See 
extract, infra. 

Woods y. Kussell, referred to. 

Lindsay, Tn re, Lambton, Ex parte (1875) 44 
L. J. Bk. 81, 86 ; L. E. 10 Ch. 405, 414 ; 32 L. T. 
380 ; 23 W. E. 662 ; 2 Asp. M. C. 525.— L.JJ. 

Woods v. Russell, referred to. 

Banbury and Cheltenham lty. r. Daniel (1884) 
54 L. J. Ch. 265, 268; 33 W. R. 321.— 
PEARSON, J. 

Woods v. Russell, approved. 

Seath r. Moore (188(5) 55 L. J. P. C. 54; 11 
App. Oas. 350 ; 54 L. T. 690 ; 5 Asp. M. C. 586, 
— H.L. (SC.). 

Clarke v. Spence (1836) 5 L. J. K. B. 161 ; 
4 A. & E. 44S ; 6 N. & M. 399.— K.B. , 
not applied. 

Anglo-Egyptian Steam Navigation Co. v. 
Eennie (1875) 44 L. J. O. P. 130 ; L. It. 10 C. P. 
271 ; 32 L. T. 467 ; 23 W. R 626.— C.P. See 
extract, infra. T 

Clarke v. Spence, referred to. 

Clarke #*. Mihvall Dock Co. (1886) 55 L. J. Q. B. 
378; 17 Q. B. II 494, 498; 54 L. T. 814; 34 
\V. E. (>7)8 ; 51 J. P. 5. — C.A. 

Clarke v. Spence, approved. 

Seat h v. Moore (JSS6) 55 L. J. P, C. 54; .13 
App. Oas. 350; 54 L. T. 690 ; 5 Asp. M. C. 586. 
— ILL. (HO.). 

Laidler v. Burlinson (1837) (> L. J. Ex. 160 ; 

2 M.& W. 602. — EX., refer red to. 

Anglo- Egypt inn Navigation Co, r. Rennie 

C1875) 44 I;! ,J. C. P. 130, 137 ; L. R 30 0. P. 271, 
282 ; 32 L. T. 467 ; 23 W. H. 626.— C.P. 

Wood v. Bell (1856) 6 El. & Bl. 355; 25 
L. J. Q. B. 321 ; 2 Jur. (N.H.) 664 ; 4 W. E. 
553. — EX.C1L, not applied. 

Anglo-Egyptian Steam Navigation Co. r. 
Eennie (1875) 44 L. J. C. P. 130, 137 ; L. E. 10 
0. P. 271 ; 32 L. T.-ij>7; 23 W. K.^26.— C.l 1 ? 

DENMAN, J. (for (he Court).— In support, of 
this contention severer". cases weie cited — esp**ci-~ 
ally (Harlte. v. Spence (xupra), Wood is v. Jit unset/ 
( supra ) and WmZ v. i^'ZZ. -But, in truth, none 
of those cases afford material assistance towards 
the decision or the present case. They were all 
cases, not of a contract for work and materials 
to '-'be supplied to a ship by way of repairs or 


alterations, but contracts for building and sup- 
plying a ship ; and the question which arose in 
all those cases was, whether the ship itself or 
the materials ready to be fitted to it had«*or had 
not passed to the purchaser at the time of the 
bankruptcy of the builder. — p. 137. 

Wood y. Bell, referred to. T 

Banbury and Cheltenham Ey. r. Daniel (1884) 

54 L. J. Ch. 265, 267 ; 33 W. E. 321.— PEAR- 
SON, J. ‘ 

Wood y. Bell, approved. 

Seath r. Moore (1886) RSr L. J. P. C. 54 ; 11 
App/ Cas., n., 350 ; 54 L. T. 690 ; 5 Asp. M. C. 
586. — H.L. (sc.). - 

Anglo-Egyptian Navigation Co. v. Rennie 
(1875) 44 L. J. C. P. 130 ; L. E. 10 C. P. 
271 ; 32 L. T. 467 ; 23 W. E. 626.— C.P., 
applied. 

Seath r. Moore (18S6) 11 App. Cas. 350, 359 ; 

55 L. J. P. C. 54; 54 L. T. 690; 5 Asp. M. C. 
5S6.-y.CT. op SESS., affirmed, H.L. (sc.). 

Holderness v. Rankin (I860) 29 L. J. Ch. 
753 ; 2 De Gh F. & J. 258 ; 6 Jur. (N.s. 
903 ; 8 W. E. 713.— observation 
adopted. 

M l Bain v. Wallace & Co. (18S1) 6 App. Cas. 
588, 606 ; 45 L. T. 261 ; 30 W. E. 65.— H.L. (SC.). 

Curtis v. Perry (1802) 6 Yes. 739 ; G E. E. 
28. — l.C., distinguished but observation 
approved. 

Yallop, Ex parte (1808) 15 Yes. GO ; 10 E. R 24. 
—ELDON, L.C. 

Curtis v. Perry, discussed and distinguished' 
Cecil r. Butcher (1822) 2 J. &. W. 565, 572 ; 22 
E. R 213.— M.R. 

Curtis v. Perry, considered and applied. 
Chatcauneuf: r. Capcyron (1882) 51 R J. P. C. 
37 ; 7 App. Cas. 127, 131 ; 46 L. T. 65 ; 4 Asp. 
M. C. 489. — p.c. See extract, infra. 

Yallop, Ex parte ( T i808) 15 Yps. 60 ; 10 E. E. 
24. — L.C., followed. 

Liverpool Borough Bank r. Turner (1 8G0) 29 
L. J. Oh. 827; 1 J. & H. 159.— WOOD, V.-C. 
affirmed, CAMPBELL, L.C. 

Yallop, Ex parte, considered . 

Chatcauneuf r. Capeyron (1882) 51 L. J. P. C. 
37 ; 7 App. Cas. 127 ; 46 L. T. 65 ; 4 Asp. M. C. 
489.— P.C. 

sir barnes peacock (for the Court).— So 
strictly were the provisions of the earlier statutes 
relating to the transfer of British ships inter- 
preted that it was held by Lord Eldon that the 
doctrine of implied trust in a Court of equity 
could not be extended to the case of a British 
registered ship where the title accrued by an axst 
of the parties other than a transfer made in 
accordance with the provisions of the Merchant 
Shipping Acts. See Yallop , Jd.r parte (supra) and 
Curtis v. Perry (supra). Bis lordship, how- 
ever, drew a clear distinction [in the above 
cases] between such a case and a trust implied 
by law not arising out of an act in which the 
parties claiming the beneficial interest had 
joined. — ■$. 40. 
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Brewster v. Clarke (1816) 2 Meriv. 75 .— l.c., 
applied. 

Hughes v. Morris (1852) 21 L. J. Ch. 761 ; 2 
De G-r M. & G-. 349, 357 ; 16 Jur. 603. — I^JJ. 
c 

* 2. Owners. 

< r 

n Hibbs y. Ross r (lS66) 35 L. J. Q. B. 193 : 
L. R. 1 Q. B. 534 ; 9 B. & S. 655 ; 12 Jur. 
(N.S.) 812 ; 15 L. T. 67 ; 14 W. R. 914.— 
Q.B., applied. r 

The Troubadour (1S66) L. R. 1 ,A. & E. 302, 
304 ; 16 L. T. 156. — DR. lushington ; and Wear 
River Commissioners v. Adamson (1877) 47 
L. J. Q. B. 193 ; 2 App. Cas. 743 ; 37 L. T. 543 : 
26 W. E. 217.— H.L. g5J.). 

Hibbs v. Boss, considered. » 

Powells. M‘ Glynn [1902] 2 Ir. R. 154. — k.b.d. 
and O.A. 

"Wilkins v. Despard (1793) 5 Term Rep. 112 : 
2 R. E. 559. — K.B., considered. 

The Annandale (1S77) 47 L. J. Adm. 3 ; 2 
P. D. 179, 218 ; 37 L. T. 139, 364 ; 26 W.cR. 38 ; 
3 Asp. M. C. 504. — C.A. 

The Elsebe (1804^ 5 C. Eob. 174; — sir w. 
soott, considered and applied. 

The Parlemeut* Beige (1879) 48 L. J. Adm. 18, 
23 ; 4 P. D. 129, 151 ; 40 L. T. 222; 27 W. E. 
692. — adm., reversed, C.A. (post, col. 3410). 

Doddingtok v. Hallett (1750) 1 Yes. sen. 
497. — L.C., overruled. 

Young, Ex parte (1813) 2 V. & B. 242 ; 2 Rose 
78, n. ; 13 R. R. 73. — L.C. ; and Nicholson, In re, 
Harrison, Ex parte (1814) 2 Rose 76. — L.c. 

Doddington v. Hallett, applied. 

Att.-Gen. «. Borrodaile (1814) 1 Price 14S. 
— EX. 

Doddington v. Hallett, held over ruled. 
Greens. Briggs (1S45) 6 Hare 395 : 17 L. J.Ch. 
323 ; 12 Jur. 326. 

WIGRAM. V.-C. — I collect from Story on 
.Partnership (sect. 444), that upon principles of 
public policy and convenience, America has 
adopted Doddington v. Hallett. But, however 
that may be, it is certain that Lord Eldon, in 
Me parte Heir r iso n ( infra ), and in M,e parte 
Young (infra) deliberately overruled it. — p. 401. 

Doddington v. Hallett, discussed. 

The Yindobala (1887) 57 L. J. Adm, 37 ; 13 
P. D. 42, 47; 58 L. T. 353 ; 6 Asp. M. O. 250.— 
butt, J., reversed, (1889) 5S L. J. Adm. 51 ; 14 
P. D. 50 ; 60 L. T. 657 ; 37 W. R. 409 ; 6 Asp. M. C. 
376.— C.A. 

Christie, Ex parte (1804) 10 Yes. 105.— l.c., 
applied. 

Green r. Briggs (1848) 17 L. J. Ch. 323 ; 6 
Hare 395 ; 12 Jur. 326. — V.-C. 

Young, Ex parte (1813) 2 Y. & B. 242 ; 2 
Rose 78, n. ; 13 R. R. 73. — L.c. 

Nicholson, In re, Harrison, Ex parte (1814) 
2 Rose 76. — L.C., commented on and 
* applied . 

Green v. Briggs (1845) 17 L. J. Ch. 323 ; 6 
Hare 395 ; 12 Jur. 326. — v.-c. See extract, 
supra. 

Young, Ex Jarte, and Nicholson, In re, 
Harrison, Ex parte, referred to. 

Leslie, In re, Leslie v. French (1S83) #2 L. J. Ch. 


762 ; 23 Ch. D. 552 ; 4S L. T. 564 ; 31 W. R. 
561.— fry, J., adopted by pearson, J. ; and The 
Vindobala (1888) 57 L. J. Adm. 37 ; 13 P. D. 42, 
47 ; 58 L. T. 353 : 6 Asp. M. C. 250.— BUTT, J. 
(reversed, C.A. See supra). 

Helme v. Smith (1831) 9 L. J. (o.S.) C. P. 
206 ; 7 Bing. 709 ; 5 M. & P. 744.— C.P., 
considered and observations adopted. 

Green v. Briggs (1848) 17 L. J. Ch. 323 ; 6 
Hare 395 ; 12 Jur. 826. — V.-C. 

wigram, v.-c. — In that case [lid me v. Smith'] 
it was decided that the managing owner may sue 
each shareholder for his proportion of the ex- 
penses before the adventure ends, which it was 
said in an ordinary partnership he could not do ; 
and other cases to the same effect were cited. 
But. there is no reason why this right should" pre- 
clude the party who made an advance for his 
co-partner for joint purposes, from insisting, 
when the joint property comes to be divided, 
that in making the division each partner, before 
he receives his proportion of profits, shall be 
charged with his due proportion of the expenses 
of making them. The observations of Bosan- 
quet, J., in Helme v. Smith, apply in some 
degree to that view of the case. — p. 326. 

Moffat v. Farquharson (1788) 2 Bro. C. C. 
338. — v.-C. ; overruled. See note, lb . — M.R. 

Spiarp v. Taylor (1849) 2 Ph. 801.— L.C., 
applied. 

Williams Trye (1854) 23 L. J. Ch. S60 ; 18 
Jur. 442 ; 2 W. E. 314.— M.R. 

Sharp v. Taylor, not applied. 

Liverpool Corporation Wright (1859) 28 
L. J. Ch. 868 ; 1 Johns. 359 ; 5 Jur. (n.s.) 1156 ; 
7 W. R. 728.— wood, v.-C. 

Sharp v. Taylor, discussed and applied. 

Beeston r. Beeston (1875) 45 L. J. Ex. 230, 233 ; 
1 Ex. D. 13, 16 ; 33 L. T? 700 ; 24 W. li. 96. 
— EX.D. „ 

Sharp v. Taylor, referred to. „ 

South Wales Atlantic SS. Co., In re (1876) 2 
Ch. D. 763, 771.— MALIN8, V.-C., aflirmed, 46 
L. J. Oh. 177 ; 2 Cli. D. 703 ; 35 L. T. 294.— C.A. 

Sharp v. Taylor, discussed and observations 
questioned. 

Sykes v. Beadon (1879) 48 L. J. Cli. 522 ; 11 
Ch. £>., 170; 40 L. T. 243; 27 W. E. 464. 
—M.R. 

JESSEL, M.R. — There was a question there [/.**., 
in Sharp v. Taylor] as lo whether certain sums 
of money earned contrary to the English Naviga- 
tion Laws could be kept by the defendant. [ llis 
lordship then quoted the observations of Lord 
Cottenhamon the point, and continued :] I must 
say, speaking with some hesitation, as 1 always 
do of any judgment of Lord Oottenham’s, that 
thspfc reasoning, to my minA, is inconclusive and 
unsatisfactory. The uotiofi that because a trans- 
action is closed a Court of equity iff to interfere 
in dividing the proceeds of the illegal transaction 
is not only opposectoo principle, but to^iuthority, 
and to authority in the well-known case of the 
highwayman who sued for a division of the pro- 
ceeds of the robbery. There, of course, it might 
have been answered that the transaction -was 
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complete ; and so also in tlie case he puts of one 
of two partners engaged in trade — as I read it, he 
meant smuggling goods. If two persons go 
partners as smugglers, can one maintain a bill 
against the other to have an account of the 
smuggling transaction ? I should say certainly 
not. It is not sufficient to say that, the transac- 
tion is concluded. It would hi* lending the aid of 
the Court to assert the rights of the parties in 
carrying out and completing an illegal contract. 

. . . I do not say that that at all affects the autho- 
rity of Sharp v. Taylor as it stands, but I think 
it does affect very much the dirt a which I have 
read, and that is the reason l have read it. It is 
no part of the duty of a Court of Justice to aid 
either in carrying out an illegal contract, or in 
dividing the proceeds arising from an illegal con- 
tract ^between the parties to that illegal contract. 
In my opinion, no action can be maintained for 
the one purpose more than for the other. — 
p. 533. 

Sharp v. Taylor, applied. 

Bridger r. Savage (1385) 54 L. J. Q. B. 464 ; 
15 Q. B. I). 363, 367 ; 53 L. T. 129 ; 33 W. It. 
891 ; 49 J. P. 725.— C.A. 

The Vindobala, 57 L. J. P. 37 ; 13 P. I). 42 : 
58 L T. 353. — butt, J. ; re rented. (1889) 58 
L. J. P. 51 ; 14 P. D. 50 ; 60 L. T. 657; 37 
W. ft. 409 ; 6 Asp. M. C. 376.- C.A. 

Eeed v. White (1804) 5 Esp. 122.— K.B. 
oh served- upon. 

Robinson v. Read (1829) 7 L. J. (o.s.) K. B. 
236 ; 9 B. & C. 449 ; 4 M. & fty. 349.— K.B. 

Eobinson v. Eead (1829) 9 B. & C. 449 ; 4 
M. & fty. 349 ; 7 L. J. (o.s.) K. B. 326. 
— K.B., applied. 

The Huntsman, [1894] P. 214 ; 6 ft. 698 ; 70 
L. T. 386 ; 7 Asp. M. C. 431. — BARNES, J. 

Davison v. Donaldson (1882) 9 Q. B. D. 623 ; 
47 L. T. 564 ; 31 W. ft. 277 ; 4 Asp. M. 0. 
601 . — C. A., apjJfied. 

The Huntsman, [1894] P. 214 ; 6 ft. 698 ; 70 
L. T. 386 ; 7 Asp. M. C. 4ft 1. — BARNES, j. 

Earnardiston Chapman (1715) cited in 
4 East 121 ; Bul.N. P. 34.— K .li., followed. 

Knight r. Coates (1838) 1. Ir. L. ft. 53 . — ex. 

Sims v. Brittain (1832) 4 B. & Ad. 375 ; 1 
ft. & M. 594. — K.B., distinguished. 

Coulthurst r. Sweet (1866) L. ft. 1 C. P. 649, 
055. --(U\ 

wi F iles, J. — The plaintiffs claimed to have 
ihe bark delivered to them on payment of the 
freight stipulated for by the bills of lading, viz., 
3/. per ton nett weight delivered. Mackenzie, 
acting for the owners o£ the ship, declined to 
deliver it, except on payment of the freight 
upon the quantity mentioned in the bill of 
lading ; and in order to obtain the bark, the 
plaintiffs were obliged to yield to his demand. 
They are clearly entitled to recover back the 
excess. It is a mistake to apply SI msmv. Jirittain 
and Sims v. Bond to caSes of this kind, because 
money had a*id received is only a short forpi 
which the plaintiffs are entitled to adopt instead 
of suing for^conversion. • 

Sims v. Bond (1833) 5 B. k Ad. 389 ; 2 
ft. & M. 608. — K.B., applied . 

Foley c. Hill (1844) 13 L. J. Oh. 182 ; 1 Ph. 


I 399 ; 8 Jur. 347. — L.c. ; and Cooke r. Seelev 
! (1848) 17 L. J. Ex. 286 ; 2 Ex. 246.— EX. 

Sims v. Bond, distinguished. 

CoulThurst r. Sweet (1S66) L. ft. 1 P. 649, 
655. — c.P. See extract, supra. 

Sims v. Bond, principle applied f ^ 

New Zealand Land Co. v.^Euston (1880) 49 
L. J. Q. B. 842 ; 5 Q. B. L. 474, 479 ; 43 L. T. 
473 . — field, j. (re versed, ^c. A.). 

Sims v. Bond, referred to. 

Cooke r. Eshelby (1887) 56 L. J. Q: B. 505 ; 12 
App. Cas. 271, 278 ; 56 L. T.B73 ; 35 W. ft. 629. 
— GEJ.Ii. (E.). 

« 

Miller v. Mackay (1864) 34 Beav. 295. — 
M.R., distinguished. 

Hancock >. Heaton (1S74) 30 L. T. 592 ; 22 
W. ft. 680. — v.-c., affirmed, 22 W. ft. 784. — L.J. 

ftich v. Coe (1777) 2 Cowp. 636 ; 1 Term 
Rep. 108, n. — K.B., questioned. 

Priestly r. Ferine (1865) 3 H. Sc C. 977 ; 34 
L. J. J&. 172 ; 11 Jur. (N.S.) 813 ; 13 L. T. 208 ; 
13 W. R. 1080.— EX. 

b ram well, b. (for the Court). — The case, then, 
must rest, not on principle, but on authority, and 
that authority is limited to a passage in Story on 
Agency. It is remarkable that he is of opinion 
that there was, by the Roman law, an option to 
sue cither, but not both. If so., what he lays 
down is peculiar to “ our law,” and doubly 
anomalous. He gives no reason for it, but cites 
2 Livermore on Agency, 267. He (Story) says 
! the second action may be maintained unless “ in 
the first action he has obtained complete satis- 
faction of his claim.” On reference, however, 
to Livermore, we say it with respect, he really 
: says nothing in support of such a proposition. 
What he says is : — “ Masters of merchant vessels 
are personally answerable upon the contracts 
made by them in relation to the employment of 
the ship, to repairs, or to supplies furnished for 
the ship's use. For the law gives to the nferchant 
who contracts with the master a twofold remedy 
against the owner and against the master.” For 
this he cites Rich v. Qh\ which, though a very 
questionable decision, justifies Livermore’s pro- 
positions but not story’s. It only decides that 
the owners are liable upon an order by the 
master for necessaries, though without their 
authority. It is true Lord Mansfield says the 
master, the owner, and the ship are trusted, but 
he says nothing to support what is contended 
for. It is remarkable Btory does not cite this 
authority so cited by Livermore. Melius est 
pet ere f antes qnatn scctari rimlos. — p. 985. 

Arthur v. Barton (1840) 6 M. & W. 138 ; 9 
L. J. Ex. 187. — EX., approved. 

Gunn r. Roberts (1874) L. ft. 9 C. ft. 331 ; 43 
li. J. 6. P. 233 ; 30 X.. T. 424 ; 22 W. li. 652 ; 2 
Asp. M. C. 250. — C.P. 

brett, J. — Accordingly if it be found that 
the owner is present at the port and has the 
means or credit to obtain supplies, I think it*is 
ihe law of England that the judge should direct 
the jury that there is no necessity for any 
authority on the part of the captain, and the 
jury would not be justified in finding that there 
was any such necessity. The* same principle 
applies even when the owner is not present, if 
he has eith^ in a port or in his own or a foreign 
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country constituted an agent to stand in his 
place, and intrusted such agent with his discre- 
tion to act in the management of the ship, and 
such-agent has undertaken and has the necessary 
means or credit to do so. In such case tue agent 
represents the owner, and the captain as servant 
of theV'vwner is bound to act under his directions, 
~and has no authority to act for himself in the 
matter. This view of the law appears to be 
supported by all the authorities. The leading 
case on the "subject is -Arthur v. Barton, and the 
opinion there expressed by Lord^Abinger as a 
summary of all the previous authorities, has 
always been held as a correct expression of the 
law. That opinion has always been quoted with 
approbation ever sjnce ; it has never to my 
knowledge been questioned, and has been copied 
into all the text books, as, for example, Abbott 
on Shipping, 11th ed., p. Ill ; Smithes Mercantile 
Law, 7th ed., p. 128, and Maolachlan on Merchant 
Shipping, p. 131. — p*, 336. 

Robinson v. Lyall (1819) 7 Price 592 . — ex., 
disapproved . 

Beldon v. Campbell (1851) 6 Ex. £86 ; 20 
L. J. Ex. 312 . — ex. 

mastin', B. — I thought the authorities went 
further than they really do, with the exception 
of Rubhison v. r^yall. On consideration, I am 
of the same opinion as my brother Parke. The 
true principle is, that the master has not 
authority to borrow money after the work has 
been done for the purpose of paying the debt 
due for it. I think that is a sound and safe 
principle, and my impression is, that the principle 
laid, down by Holroyd, J., in the case of Robinson 
v. Lyall , and afterwards adopted by the Court, 
is not true law— p. 891. 

Robinson v. lyall, referred to. 

The Karnak (1868) L. R. 2 A. & E. 289. — ADM., 
partly affirmed and partly reversed, p.c. 

Frazer v. Marsh (1811) 13 East 238 ; 2 Camp. 
^17 ; 12 R. R. 336. — K.B., distinguished . 

■ Steel Lester (1877) 47 L. J. C. P. 43 ; 3 
C. P. D. 121 ; 37 L. T. 642 ; 26 W. R. 212 ; 3 
Asp. M. C. 537. — D. 

grove, j. — The casG that seemed most in 
favour of the~appellant’s contention was Frazer 
v. Marsh . There it was held that the registered 
owner of a ship, having chartered her to the then 
captain at a rent for a certain number of voyages, 
is not liable for stores furnished to the ship by 
order of the charterer during the charter-party. 
But there was there an absolute demise and 
parting with the vessel ; nor was the registration 
there of the same kind as the registration of the 
managing owner under the Merchant Shipping 
Act, 1875, which has for its .object that there 
shall be someone responsible for the seaworthiness 
and proper management of the vessel. There 
are, therefore, two distinctions between Fraser 
v. Marsh and the present case. 

Frazer v. Marsh, considered and adopted. 

Scheibler v. Furness (1892) 62 L. J. Q. B. 201 ; 
[£898] A. C. 8 ; 1 R. 59 ; 86 L. T. 1 ; 7 Asp. 
M. C. 263. — H.L. (E.). 

Chappell v. Bray (1860) 30 L. J. Ex. 24 ; 6 

• H . & K 146 ; 3 L. T. 278 ; 9 W. R. 17.— 
EX., discussed and distinguished. 

Hill v . Nuttall (1864) 17 C. B. (N.S.) 262. 

— c.p, p 


Brown v. Mallett (1S48) 17 L. J. C. P. 227 ; 
5 C. B. 599. — C.P., rule in approved. 
Metcalfe v. Hetherington (1S55) 5 H. <fc N. 
719 ; 11 Ex. 257 ; 8 W. R. 475.— EX. 

Brown v. Mallett. distinguished. 

Manley v. St. Helen's Canal and Ry. (ISoS) 27 
L. J. Ex. 159 ; 2 H. & N. 840 ; 6 W. R. 297. 
— EX. 

Brown v. Mallett, considered. 

Vivian v. Mersey Docks and Harbour Board 
(1869) 39 L. J. C. P. 3 ; L. R. 5 C. P. 19 ; 21 
L. T. 362.— C.P. 

Brown v. Mallett, distinguished and limited. 
The Industrie (1871) 40 L. J. Adm. 26,' 28 ; 

L. R. 3 A. & E. 303, 307 ; 19 W. R. 728 ; 1 Asp. 

M. C. 17. — ADM. « 

SIR R. PKILLIMORE. — The principle upon 
which Braion v. Mallett . . . was decided, 
clearly applies only to cases in which a vessel 
has been abandoned or ceased to be under the 
control or management of her owner or his 
servants. In the present case ... I am of 
opinion that the defendants cannot contest their 
liability upon the suggestion that The Industrie 
had passed out of tlieir control, without pleading 
facts to support that defence. — p. 28. 

Brown v. Mallett, considered. 

The Douglas (18S2) 51 L. J. Adm. 89 ; 7 P. D. 
151 ; 47 L. T. 15 ; 5 Asp. M. C. 15.— C.A. 

Coleridge, c.J. — I do not think Brown v. 
Mallett and White v. Crisp (infra') trench upon 
our decision, for in those cases it was assumed 
that the possession and control over the sunken 
(ship must remain in the owners, in order to 
make them liable. Those cases may stand with 
this, for in Bvown v. Mallett the declaration did 
not show the owner of the barge to be in posses- 
sion at the time of the collision ; and in White v. 
Crisp ( infra ) the defendants had the control 
of the wreck. — p. 90. 

Brown v. Mallett, applied. 

The Utopia (1893) 62 L. J. P. C. US; [18931 
A. C. 492 ; 1 R. 394 ; ?0 L. T. 47.— P.C. 

Brown v. Mallett, approved and applied. 

The Crystal (1894) 63 L. J. P. 146; [1K94] 
A. C. 508 ; 71 L. T. 346.— H.L. (e.) ; and The 
Snark (1899) 68 L. J. P. 22 ; [1899] P. 74 ; 80 
L. T. 25 ; 47 W. R. 398 ; 8 Asp. M. C. 483.— 
BARNES, J. 

White v. Crisp (1854) 23 L. J Ex. 317 ; 
10 Ex. 312 . — ex., considered. 

The Douglas (1882) 51 L. J. Adin. 89 ; 7 P. D. 
151 ; 47 L. T. 15 ; 5 Asp. M. O. 15.— C.A. See 
extract, supra . 

White v. Crisp, ajfplied. 

The Utopia (1893) 62 L. J. P. C. 118; [1893] 
A. C. 492 ; 1 R. 394 ; 70 L. T. 47.— P.C. ; and 
The Crystal (1894) 63 L. J. P. 146; [1894] A. C. 
508 ; 71 L. T. 346.— H.L. (E.). 

9 Whiter. Crisp, referred to. 

The Snark (1899) 68 a,. J. P. 22; [1899] P. 
7J : ; 80 L. T. 25 ; 47 W. R. 398 fS Asp. M. C. 
483.— pBARNES, J. 

Dixon Y. Sadler, 9 L. J. Ex. 48 f 5 M. & W. 
405.— EX. ; affirmed num. Sadler v. Dixon 
(1842) 11 L. J. Ex. 435 ; 8 M. & W. 896.— 
EX; OH. » 
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Dixon v. Sadler, applied. 

Davidson r. Burnand (1868) 38 L. J. C. P. 73 ; 
L. R. 4 C. P. 117, 121 ; 19 L. T. 782 ; 17 W. R. 
121. — G.P. ; The Ducro (1869) 38 L. J. Adra. GO ; 

L. R. 2 A. & E. 393, 307 ; 22 L. T. 37.- SIR R. 
phillimore ; Quebec Marine Insurance Co. r. 
Commercial Bank of Canada (1870) 39 L. J 

P. C. 53, 57 ; L. R. 3 P. C. 234, 241 ; 22 L. T. 
559 ; 18 W. R. 769.— P.C. 

Dixon v. Sadler, observation referred to. 
Dudgeon v. Pembroke (1875) 1 Q. B. D. 96, 
124.— ex. CH., reversed, (1877) 46 L. J. Ex. 409 ; 

2 App. Cas. 2S4 : 36 L. T. 382 ; 25 W. R. 499 : 

3 Asp. M. C. 393.— H.L. (h.). 

Dixon v. Sadler, applied. 

W^st India Telegraph Co. r. Home and 
Colonial Marine Insurance Co. (1880) 50 L. J. 

Q. B. 41, 47 ; 6 Q. B. D. 51, 58 : 43 L. T. 420 ; 
29 W. R. 92 ; 4 Asp. M. C. 341.— C.A. 

Dixon v. Sadler, approved. 

Hedley ‘U. Pinkney & Sons’ Steamship Co. 
(1894) 63 L. J. Q. B. 419; [1894] A. C. 222 ; 
70 L. T. 630 ; 42 W. R. 497 ; 7 Asp. M. C. 135. 
— H.L. (id.). 

Dixon v. Sadler, adopted. 

Trinder v. Thames and Mersey Marine Insur- 
ance Co. (1898) [1898] 2 Q. B. 114 ; 67 L. J. 
Q. B. 666 ; 78 L. T. 485 ; 46 W. R. 561 : 8 Asp. 

M. C. 373. -C.A. 

Dixon v. Sadler, vrferred to. 

The Vortigern (1899) 68 L. J. P. 49 ; [1S99] 
P. 140; 80 L. T. 382 ; 47 W. R. 437; S Asp. 
M. C. 523.— C.A. r 

Ramsey v. Quin (1874) Ir. Rep. 8 C. L. 322, 
■not followed. 

Hedley v. Pinkney A Sons’ Steamship Co. 
(1894) 63 L. J. Q. B. 41.9 ; [1894] A. C. 222; 
6 R. 106 ; 70 L. T. 630 ; 42 W. R. 497 : 7 Asp. 
M. C. 135.— n.L. (is.). 

HKR8C11ELL, L.c.— Jt was argued that the 
master of a vessel, although in some respects 
the servant of the shipowner, possesses in relation 
to the crew powers and duties independent of 
l)im,-an(Lthat the h\v which exempts a master 
from liahility to his servant for the negligence 
of another servant engaged in a common employ- 
ment with him did not apply in such a ease. 
The only authority cited for this proposition was 
a case of Ilam .say v. Quinn , in the Court of 
Common Pleas, Ireland. But in view of the 
judgment of this House in Wibon v. Merry 
[L. R. 1 H. L. (Sc.) 326], which was recently 
considered in Job nson v. Lindsay [61 L. J. Q. B. 
90j, I do not tliink it, is possible to give effect to 
the contention of the appellant. — p. 421. lords 
WATson and i\i ACNAf ; ht^jn concurring. 

Barclay v. Cuculla-y-Gana (1 78-4) 3 Dougl. 
389. — k.jj. ; cited now. Barclay and Heygena, 
1 Term Rep. 33 . — k.u. 

Barclay v. Cuculla-y-Gana, rfichqn applied. 
Wardle r. I'ethune (H72) 41 L. J. P. C. 1, 10 ; 
L. R. *1 P. O. 33, 59 ; 8 Moore P. C. (N.S.) 223: 
2C, h. T. SI : 20 W. It. 374. — i\c. * 

Barclayrv. Cuculla-y-Ganjf, considered and 
applied. 

Nugent v. Smith (1875) 1 C. P. D. 423. 431 ; 
45 L. ,1. 0. P. 697 ; 34 L. T. S27 ; 24 W. li. 237 ; 
3 Asp? M. C. 193.— c.A. 

O.C. 


Liver Alkali Co. v, Johnson (1874) 43 L. J. 
Ex. 216 ; L. R. 9 Ex. 338 ; 31 L. T. 95 ; 
2 Asp, M. C. 332. — ex. CH., referred^ to. 
Sca^e v. Farrant (1875) 44 L. j. Ex.' 234; 
L. R. 10 Ex. 358, 863 ; 33 L. T. 278 ; S3 W. R. 
840. — EX. CH. ; Nugent v. Smith (14376) 54 

L. J. C. P. 697; 1 C. P. D. 423, 4^3 ;"34 L. T ? 
827 ; 3 Asp. M. C. 198 .-"c.a. ; Kopitoff v. 
Wilson (1876) 45 L. J. Q. B. 436, 439 ; 1 Q. B. D. 
377, 382 ; 34 L. T. 677 ; 24 W. R.-706 ; 3 Asp. 

M. C. 163,-2-Q.b.d. 

Liver Alkali Co. v. Johnson, followed. 

Hill v. Scott (1 S95) 64 L. J. Q.’B. 635 ; [1895] 
2 Q,. B. 371 ; 73 L. T. 210 ; 15 R. 553.— RUSSELL, 
C.J. ; affirmed, C.A. * 

“ Nugent v. Smith (1S75) 45 L. J. C. P. 19 ; 
1 C. P. D. 19 ; 24 W. R. 237.— BRETT, J. ; 
reversed. (1876) 45 L. J. C. P. 697 ; 1 C. P. D. 
423 ; 34 L. T. 827 ; 3 AsprM. C. 198.— C.A. 

Nugent v. Smith, observations adopted . 
Kopitoif v. Wilson (1S76) 45 L. J. Q. B. 436, 
439 ; r Q. B. D. 377, 382 ; 34 L. T. 677 ; 24 
W. R. 706; 3 Asp. M. C. 163.— Q.B.D. 

Nugent v. Smith, adopted. 

Nichols v. Mainland (1876) i6 L. J. Ex. 174, 
178 ; 2 Ex. D. 1, 6 ; 35 L. T. 725 ; 25 W. R. 173. 
—C.A. 

Mors (or Morse) v. Slew (or-pSlue) (1671) 1 
Yent. 190, 238 ; 3 Keb. 72, 112, 135, 866 ; 
T.Raym.220 ; 1 Mod. S5.— K.B., commented 
on. 

Lane v. Cotton (1701) 12 Mod. 472 . — k.b. (and 
see infra). 

holt, c.J. — In the case of Morse v. Slew, if 
the ship had been robbed at sea the master had 
not been answerable, yet he was chargeable at 
land. 

Mors v. Slew, cited. 

Redhead r. Midland Ry. (1869) 38 L. J. Q. B. 
169, 171 ; L. R. 4 Q. B. 379, 382 ; 9 B. Sr S. 519 ; 
20 L. T. G28 ; 17 W. R. 737.— EX. CH. 

Mors v. Slew, explai ned. 

Liver Alkali Co. r. Johnson (1874) 43 L. J. 
Ex. 216, 221 ; L. R. 9 Ex. 338, 340; 31 L. T. 95. 
— EX. CH., affirming 20 W. R. 633. — C.P. 

Mors v. Slew, explained. 

Nugent r. Smith (Ls76) 45 L. J. C. P. 697, 
703; 1 C. P. D. 4 23, 430; 34 L. T. 827 ; 24 
W. R. 237 ; 3 Asp. M. C. 198.— C.A. 

cockburn, c.J. — The next case in point of 
date, and it is the first, case in the books in which 
the liability of the owners of a sea-going ship 
comes in question, is the well-known case of 
Morse v. Slew, in which it was held, after a trial 
at bar, that where a ship lying in t lie Thames 
was boarded. by robbers who took the plaintiffs 
goods, Vliich had been loaded on board, in an 
action brought against the master, the plaintiff 
was entitled to recover. And it certainly sur- 
prises mo that this case should be relied on as 
an authority for the position that the liability <rf 
a, common carrier attaches to the shipowner or 
master where the ship is not a general ship. For 
though it is not expressly said that the ship in 
question was a general ship, which has led to the 
somewhat hasty assumption that she was not, 
the internal evidence shows conclusively that 
she was so." 1 [His lordship then stated the 
various grounds for that view.] There seems, 

104 
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<- therefore, no reasonable doubt that the ship was 
a general ship. — p. 703. 

Mors^v. Slew (supra"), adopted, >* 
Panclorf r. Hamilton (1886) 55 L. J. Q. B. 516 ; 
17 Q. B.^D. 670, 681 ; 55 L. T. 499 ; 35 W. R. 
7Q ; 6 Asp. St C. 44. — C.A., reversed, H.L. (E.). 
See col. 3311. ** • 

'Lane v. Cotton (1701) 12 Mo l. 472 ; Salk 17, 
143: CJomyns K)0 ; Garth. 4-87; Holt 
582 ; 1 Ld. Raym. 646. — K.B., referred to. 
Bennett r: Bayes (I860) 29 L. J. Ex. 224; 
5 H. & N. 391 ; 2 L.*T. 156 ; 8 W. R. 320. — EX. 

Lane v. Cotton, adapted. 

Mersey Docks r. G'ibbs (1866) 11 H. L. Cas. 
686 : 35 L. J. Ex. 225; L. R. 1 H. L. 93, 111* 
12 Jur. (N.S.) 571 : 14 L.' T. 677 ; 14 Wk R. 872.— 
H.L. (E.). 

Moore v. Midland r Ry. (1875) Ir. R. 9 C. L. 
20. — C.P., adopted. 

Doolan r. Midland Ry. (1877) 2 App. Cas. 
792, 804 ; 37 L. T. 317 ; 25 W. R. SS2 ; ft Asp. 
M. O. 685.— H.L. (IR.). 


3. Master. 

-T 

Thompson v. Havelock (ISOS) 1 Camp. 527. 
— K.B., applied.. 

Morison v. Thompson (1874) 43 L. J. Q. B. 
215 ; L. R. 9 Q. B. 480 ; 30 L. T. 869 ; 22 W. R. 
859. — q.b. ; and Shipway v. Broad wood (1S99) 
68 L. J. Q. B. 360 ; [1S99] 1 Q. B. 369 ; 80 L. T. 
11.— c.A. . 

Diplock v. Blackburn (1811) 3 Camp. 43 ; 
13 R. R. 744. — K.B., applied. 

Morison r. Thompson (1S74) 43 L. J. Q. B. 
215 ; L. R. 9 Q. B. 480 ; 30 L. T. 869 ; 22 W. R. 
859. — Q.B. 

The Sir Chas. Napier (1SS0) 5 P. D. 73 ; 43 
L. T. 364 ; 28 W. R. 718 ; 4 Asp. M. C. 
321. — C.A., referred to. 

Carnegie v. Carnegie (1886) 17 L. R. Ir. 430. — 
warren, J. ; affirmed, C.A. 


The Grlentanner (1859) Swabey 415. — adm., 
considered . 

The Mary Ann (1865) 35 L. J. Adm. 6 ; L. R. 
1 A. & E. 8 ; 12 Jur. (N.S.) 31 ; 13 L. T. 384 ; 
14 W. R. 136.— adm. ; and The Daring (1868) 
37 L. J. Adm. 29 ; L. R. 2 A. & E. 260, 264. — 
ADM. 

The Grlentanner, over ruled. 

The Sara, Hamilton r. Baker (1S89) 58 L. J. P. 
57 ; 14 App. Cas. 209 ; 61 L. T. 26 ; 3S W. R. 
129 ; 6 Asp. M. C. 413. — H.L. (E.). See extract, 
infra. 

The Princess Helena (1861) -Lush. 190 ; 30 
L. J. P. 137 ; 4 L. T. 869.— ADM., over- 
ruled. 

The Arina (18S7) 56 L. J. P. 57 ; 12 P. D.S 18 ; 
57 L. T. 121 ; 35 W. R. 654 ; 6 Asp. M. C. 141.— 

HANNEN, P. and BUTT, J. 

butt, J. (for the Court ; after discussing sects. 
187 and 191 of the Merchant Shipping Act, 1854, 
continued). — We think, therefore, that the extra 
payment is not made part of the seamen’s wages 
by sect. 187. Even were it otherwise — were the 
extra payment made part of the seamen’s wages 
• — it would by no means follow that sect. 191 
makes a similar extra payment part of a master’s 
wages. By the words of sect. 191 a master 
is to have, not the same right to wages as the 
seaman, but only the same rights, liens, and 
remedies for the recovery of his wages. It does 
not purport to give the master any additional 
wages, but only the same rights, liens, and 
remedies for the recovery of his wages as the 
seaman has for the recovery of his. 

Bristow v. Whitmore, 28 L. J. Ch. 801 ; 
1 Johns. 96; 6 Jur. (n.s.) 29 .; 32 L. T. (o.S.) 
206. — WOOD, v.-o. ; reversed, (1859) 28 L. J. Oh. 
801 ; 4 De G-. & J. 325 ; 6 Jur. (N.s.) 29 ; 1 L. T. 
173 ; 7 W. R. 150.— Chelmsford, l.c. ; the 
latter decision reversed and the former restored , 
(1861) 31 L. J. Ch. 467 9 H. L. Cas. 393 ; 

8 Jur. (N.s.) 291 ; 4 L. T. 622 ; 9 W. R. 621.— 

H.L. (E.). 


- Hussey v. Christie *(1808) 9 East 426 ; 13 
Ves. 595. — K.B., considered. 

Bristowe v. Whitmore (1861) 9 H.L. Cas. 393 ; 
2 Jur. (n.s.) 291 ; 4 L. T. 622 ; 9 W. R. 621.— 
h»l. (e.), -lords wensleydalk and Chelms- 
ford dissenting. 

Smith v. Plummer (1818) 1 B. & Aid. 575 ; 
’• 19 R. R. 391. — K.B., considered . 

•Bristowe r. Whitmore (1861) 9 H. L. Cas. 393 : 
2 Jur. (N.S.) 291 ; 4 L. T. 622 ; 9 W. R. 621.— 
h.l. (e.J, lords wensleydale and Chelms- 
ford dissenting. 

Smith v. Plummer, observed upon. 

The Mary Ann (1865) 35 L. J. Adm. 6 TL. R. 
1 A. &. E 8; 12 Jur. (n.s.) 31 ; 13 L. T. 384 ; 
14 W. R. 136.— ADM. 


Smith v. Plummer, followed. 

Uapp v. Campbell (1887) 57 L. J. Q. B. 79, 81 
—SMITH, J.; and The Castlegate (1892) 62 L. J 
C. P. 17 ; [1893] A. C. 38 ; 1 R. 97 ; 6S L. T. 99 
41 W. R. 349. — H.L. (ir.). 


The Caledoiiia (1855) Swab. 17. — adm., 
referred to. 

The Feronia (1868).— ADM. (past? col. 3284) ; 
stud The Sara (1889).— h.l. (e.) (post* col. 8285). 


Bristow v. Whitmore, distinguished^ 

The Two Ellens (1871) 40 L. J. Adm. 11, 15 ; 
L. It. 3 A. & E. 345, 359. — ADM. ; affirmed, P.C. 

Bristow v. Whitmore, applied. 

The Orienta (1894) 63 L. J. P. 129 ; [1894] 
P. 271 ; 6 R. 730 ; 71 L. T. 343.— JEUNE, P. 

’ The Grananoque (1862) Lush. 448. — ADM., 

applied ■. 

The Feronia (1868) 37 L. J. Adm. 60, 63 ; 
L. R. 2 A. & E. 65, 73 ; 17 L. T. 619 ; 16 W. R. 
585.— ADM. * 

The Chieftain (1863) Br. & L. 104, 212 ; 32 
L. J. Adm. 106 ; 9 Jur. (N.s.) 3S8 ; 8 L. T. 
120 ; 11 W. R. 537. — ADM., discussed and 
distinguished. 

rThe Fergaia (1868) 37* L. J. Adm. 60, 64; 
L. R. 2 A. & E. 65, 75 ; FTL. T. 619 ; 16 W. 11. 
5§5. — adm. ; The Fairport (1882) £2 L. J. Adm. 
21, 22 1 ; 8 P. D. 48, 54 ; 4S L. T. 536 ; 31 W. R. 
616 ; $ Asp. M. C*62. — ADM. 

The Chieftain, disapproved. • 

The Sara (1887) 56 L. J. P. 160 ; 12 P. D. 158 ; 
57 L. T. 328 ; 35 W. R. 826, — C.A, ; reversed. 
H.L. (E.) {infra, col. 3285). 
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The Chieftain, considered. 

The Orienta (1894) 63 L. J. P. 129 ; [1894] 
P. 271 ; 6 R. 730 ; 71 L. T. 343 .— jeune, p. 

The Chieftain, distinguished. 

The Ruby (1898) 67 L.J. P. 28; [1898] P. 59; 
78 L. T. 235 ; 46 W. R. 687. — ADM. 

jeune, P. — The question, then, is, does the 
plaintiff bring himself within the Admiralty 
Court Act, 1861 l By sect. 10 the claim must 
be “ by a seaman of any ship for wages earned 
by him on board the ship.” ... In the case of 
The Chieftain , Dr. Lushington, when dealing 
with the case of a captain who was employed a 
great deal on shore, looked at the nature of his 
* duties, and held that he was entitled to a lien 
for wages. But having regard to the character 
of thff duties of the plaintiff in this case [a ship’s 
husband], I do not think that they are duties of 
the nature of those of a seaman even in the 
extended sense to be given to the term. 

The Edwin (1864) Br. & L. 281 ; 33 'L. J. 
Adm. 197 ; 10 L. T. 658 ; 12 W. R. 992.— 
ADM., referred to. 

The Feronia (1868) 37 L. J. Adm. 60 ; L. R. 
2 A. & E. 65, 74 ; 17 L. T. 619 ; 16 \V. R. 585.— 
ADM. ; The Fairport (1882) 52 L. J. P. 21 ; 
8 P. D. 48 ; 48 L. T. 536. — adm. ; The Kara 
(1887) 56 L. J. P. 160 ; 12 P. D. 158 ; 57 L. T. 
328; 35 W. R. 826; 6 Asp. M. C. 163.— c.A. 
(reversed, h.l. (e.), infra, col. 3285) ; The Ripon 
City (1897) 66 L. J. P. 110; [1897] P. 226 ; 
77 L. T. 98 ; 8 Asp. M. C. 304.— BARNES, J. 

The Mary Ann (1865) 35 L. J. Adm. 6 ; 
L. R. 1 A. & E. 8 ; 12 Jur. (n.s.) 31 ; 
13 L. T. 384; 14 W. R. 136.— ADM., 
considered. 

The Feronia (1868) 37 L. J. Adm. 60 ; L. R. 
2 A. & E. 65, 74 ; 17 L. T. 619 ; 16 W. R. 585.— 
adm. ; The Daring (1868) 37 L. J. Adm. 29 ; 
L. R. 2 A. & E. 260, 262 . — adm. ; The Harriet 
(1868) 18 L. T. 804.— A«M. 

The Mary Ann, appro wd and applied. 

Laws r. Smith, The Rio Tinto (1884) 9 App. 
(Jus. 356, $63 ; 50 L*T. 461 ; 5 Asp. M. C. 224. 
— P.C. 

The Mary Ann, folio iced. 

The Ringdove (1886) 55 L. J. P. 56 ; 11 P. D. 
120 ; 55 L. T. 552 ; 34 W. R. 744.— ADM. 

The Mary Ann, ore.r ruled. 

The Sara, Hamilton r. Baker (1889) 14 App. 
Oas, 209 ; 58 L. J. P. 57 ; 61 L. T. 26 ; 33 W. li. 
129 ; 6 Asp. M. C. 413.— H.L. (e.). 

lord WATSON.— in The Mary Ann, which 
was decided by L)r. Lushington in 1865, that 
learned judge held that the master’s claim for 
disbursements on account of ship does bear a 
proper maritime lien. In arriving at that result, 

1 do not think the learned judge relied solely 
upon the provisions of the [Admiralty Court] 
Act of 1861, although there are observations in 
his judgment which n?w$ht admit of*tliat con- 
struction. His reasoning leads me to infer that, 
if before the passing of ffhe Act, claims for dis* 
bursemeuts had been wholly excluded fron« the 
jurisdiction e€ his Court, and lmd been unaccom- 
panied by a liei^ Dr. Lushington would have 
hold that the provisions of the Act were, per sc, 
insutlicient to create the right. . . . The real 
grounus of Dr. Lushington’s decision in The 


Mary Ann are to be found in the fact that, 
before the Act of 1861 his Court had a limited 
jurisdiction over claims for disbursement^ and 
in the assumption that, in such cases, the master 
had a maritime lien. Upon these premises the 
learned judge argues, with considerabjp force, 
that it must have been the inteiTtion of thg 
legislature that under the enlarged jurisdiction 
conferred by sect. 10 of the later Act [of 18G1] 
the master’s claim for disbursements should 
have the s2fcme privileges* which were attached 
to it under Mie limited jurisdiction established 
by the [Merchant Shipping] Act of 1854. . . . 
In my opinion the ratio ot the judgment in 
The Mary Ann fails ; because I am unable to 
hold that the enactment!? of sect. 191 of the 
Merchant Shipping Act can be interpreted as 
creating a njaritime lien for disbursements ; and 
the enactments of the statute of 1861, even 
when tested by Dr. Lushington’s own principles, 
are in themselves insufficient to create such 
a right. In The Feronia (infral) the authority 
of The Mary Ann was followed by Sir Robert 
Pliillinfore, who refers to and admits the views 
of his predecessor. It was again followed in the 
case of The Ring dure (post, col. 3285) by Sir 
James Planner], who stated that the reasoning 
of Dr. Lushington was not satisfactory to his 
mind. ... It was strongly urged by the respon- 
dent’s counsel that your lordships are now pre- 
cluded by a series rerum judicatarum, from 
denying effect to the principle laicl down in The 
Mary A)m and The Feronia. But I do not 
think that these authorities, which have been 
followed but not approved in the most recent 
cases, are of sufficient weight to establish a latent 
security of an exceptional character against 
purchasers and mortgagees. — p. 218. 

LORD MACNAGHTEN. — The question whether 
the decision in The Mary Ann , and the practice 
of the Admiralty Court, ’which rests upon it can 
be supported, depends, I think, on the answer to 
be given to one or both of these further questions : 
(1) whether the decision in The Ghent an nuitisupra , 
col. 3282) was right ? and if so, (2) whether 
the existence of the rule laid down justified 
Dr. Lushington’s inference as to the intention 
and effect of the Act of BS61. It is not, I think, 
necessary to go into the latter question, because 

1 am of opinion that the decision ot The Glen- 
tanner was based on a construction of the Act 
of 1854 which is plainly erroneous. — p. 225. 

The Mary Ann, referred to. 

The Castlegate (1892) 62 L. J. P. C. 17 ; 

[ 1S93] A. C. 38 ; 1 R. 97 ; 68 L. T. 99 ; 41 W. R. 
349 ; 7 Asp. M. C. 284.— H.L. (IR.). 

The Mary Ann, applied. 

The Ripon City (1897) 66 L. J. V. 110 ; [1897] 
P. 226 ; 77 L. T. 98. — BARNES, J. 

• 

The Feronia (1868) 37 L. J. Adm. 60 ; L. R. 

2 A. & E. 65 ; 17 L. T. 619 ; 16 W. R. 

585. — ADM. , const dered. 

The Daring (1868) 37 L. J. Adm. 29 ; L. 

2 A. & E. 260, 262. — ADM. ; The Marco Pole 
(1871) 24 L. T. 804 ; 1 Asp. M. 0. 54.— ADM. ; 
The Jenny Lind (1872) 41 L. J. Adm. 63 ; L. 11. 

3 A. & E. 529, 532 ; 26 L. T. 591 ; 20 W.R. 895 ; 

1 Asp. M. 0. 294. — adm. ; The ttio Grande Do 
Sul Steamship Co. (1877) 46 L. J. Cli. 277 ; 5 Oh. 
D. 282, 286 * 36 L. T. 603; 25 W. R. 328; 3 
Asp. M. C. 424. — c.A. ; The Ringdove (1886) 55 

104 — 2 
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L. J. P. 56 ; 11 P. D. 120, 122 ; 55 L. T. 552 ;1 
P 34 W. R. 744.- ADM. 

Tie Feronia (supra?), overruled . r - 

The Sira, Hamilton v. Baker (1SS9) 58 L. J. P. 
57 ; 14 App. Cas. 209; 61 L. T. 26 : 38 W. R. 
^29 ; 6 Asp.®M. C. 41 3. — H.L. (e.). See extract, 
supra. 

The Feronia, referred to. 

The Orienfa (1894) @3 L. J. P. 129«; [1894] P. 
271 ; 71 L. T. 343 ; 6 R. 730.— JEU£ T E, p. 

r 

The Feronia, af plied. 

The Ripon City (1897) 66 L. J. P. 110 ; [1897] 

* P. 226 ; 77 L. T. 9S.-*-BAENES, J. 

The limerick, 45 L. J. Adra. 97 ; IP. P). 
292. — ADM. ; partly reversed. (1876) l P. D. 411 ; 
34 L. T. 708 ; 3 Asp. M. C. 206.— C. A. 

The Limerick, adopted. 

The Sara (1SS7) 56 L. J. P. 160 ; 12 P. D. 158 : 
57 L. T. 328 : 35 W. R. S26. — C.A. (reversed, H.L. 
(E.), see infra . ). « 

The Ringdove (18S6) 55 L. J. P. 56 ; 11 P. D. 
120 ; 55 L. T. 552 ; 34 W. R. 744.— ADM.. 
overruled 

The Sara, Hamilton v. Baker (1SS9) 5S L. J. P. 
57 ; 14 App. Cas. 209 ; 61 L. T. 26 ; 3S W. R. 
129; <6 Asp. M. C. 413. — H.L. (E.). extract, 
supra. * 

The Sara, Hamilton v. Baker (1887) 56 
L. J. P. 160 ; 12 P. D. 158 ; 57 L. T. 328 ; 35 
W. R. S26 : 6 Asp. M. C. 163. — C.A. ; reversed , 
(1889) 58 L. J. P. 57 ; 14 App. Cas. 209 ; 61 
L. T. 26 ; 3S W. R. 129 ; 6 Asp. M. C. 413.— 
H.L. (E.). 

The Sara, discussed. 

The Castlegate (1892) 62 L. J. P. C. 17 ; [1S93] 
A. C. 38 ; 68 L. T. 99 ; 41 W. R. 349.— H.L. (IR.). 

ThS Sara, referred to. 

The Orienta (1894) 63 L. J. P. 129 ; [18941 
P. 271 ; 6 R. 730 ; 71 L. T. 343.— JEUNE, P. 

The Sara, applied. * 

The Mecca (1894) 64 L. J. P. 40; [1895] P. 
95 ; 71 L. T. 711 ; 43 W. R. 209.— C.A. 

The Sara, referred to. 

The Ripon City (1897) 66 L. J. P. 110 ; [1897] 
P. 226; 77 L. T. 98; 8 Asp. M. C. 304.— 
BARNES, J. ; and The Tagus (1902) 72 L. J. P. 4 ; 
[1903] P. 44 ; 87 L. T. 598 ; 9 Asp. M. C. 371.— 

PHILLIMORE, J. 

The Beeswing (18S5) 53 L. T. 554 ; 5 Asp. 
M. C. 484. — C.A., distinguished. 

The Turgot (1886) 11 P. D. 21 ; 54 L. T. 276 ; 
34 W. R. 552 ; 5 Asp. M. C. 548.— ADM. * 

HANNEN, P. — It was argued that the master 
had an implied authority to pledge the owners 
credit as their agent e,v necessitate in order to 
enable the ship to sail ; and I was referred to 
The Beeswing as an authority for this contention. 
But the authority of the master depends on the 
facts, and as the charterers were bound to pay 
for the hire of the vessel during its detention, 
the owners h&d no interest in obtaining its 
immediate departure. Even if it had not been 
so, the plaintiff should have communicated by 
telegram with his owners before pledging their 


credit for disbursements, which he knew they 
were not hound to make. — p. 24. 

The Castlegate, Morgan v. Castlegate SS. Co. 

(1892) 62 L. J. P. C. 17 ; [1898] A. O. 38 : 1 

R. 97 ; 68 L. T. 99 ; 41 W. R. 349 ; 7 Asp. 

M. C. 284. — P.C., referred to. 

The Utopia (1893) 62 L. J. P. C. 118 ; [1893] 

A. C. 492 : 1 R. 394. — P.C. ; and The Orienta 
(1894) 63 L. J. P. 129 ; [1894] P. 271 ; 6 R. 
730; 73 L. T. 343.— JEUNE, P. (affirmed, C.A.). 

The Castlegate, Morgan v. Castlegate SS. Co., 

distinguished. 

The Ripon City (1897) 66 L. J. P. 110 ; [1S97] 

P. 226 ; 77 L. *T. 98 ; 8 Asp. M. C. 304.— r 
barnes, J. See extract, infra. 

The Orienta (1894) 64 L. J. P. 32 ; [1895] 

P. 49 : 11 E. 687 ; 71 L. T. 711 ; 7 Asp. 

M. C. 529. — C.A., distinguished. 

The Ripon City (1897) 66 L. J. P. 110 ; [1897] 

P. 226 ; 77 L. T. 98 ; 8 Asp. M. C. 304. 

gorell barnes, J. — The case is distinguish- 
able from that of The Orienta. . . . In the former 
(The Orienta) the master did not properly incur 
liabilities on account of the ship in the ordinary 
course of his employment ; whereas in the present 
case he obtained the coals in the ordinary course 
of his employment as master of the vessel, and 
by so doing pledged the credit of Kiel, McLean 
& Co. [who had been allowed by the defendants, 
the feal owners, to have the control of the vessel] 
for them, and rendered himself liable on the bills 
drawn by him. . . . The last and most difficult 
question raised by the second point has to be 
considered— namely, whether the master acquired 
a maritime lien which can be enforced by him 
against a vessel legally owned by the defendants 
ancl not by Neil, McLean & Co. The proposition 
maintained by defendants’ counsel was that a 
maritime lien can only arise and be enforced 
against a vessel owned by persons who are per- 
sonally liable to the part^ seeking to enforce the 
lien. . . . The case principally relied on by the 
defendants was The Castlegate. . . . The point 
now raised was not before the House [of Lords 
in that case], and the real decision was . . v that 
a master who, with knowledge of a charter-party 
under which the charterers are to provide and 
pay for coals, orders coals on their credit and 
draws on them for the value, and had, and knew 
that he had no authority, express or implied, to 
pledge the owner’s credit for the coals, has not a 
maritime lien for the amount of his liability on 
the bills drawn for the price of the coals ... it 
is thus apparent that the decision in the Castle - 
qate does not govern the present case. — pp. 
114, 116 and 117. 

4. Seamen. 

The Thomas Workington (1818) 5 W. Rob. 

128. — ADM., observations inapplicable. 

The Roebuck (1874) 31 L. T. 274, 283 ; 2 Asp. 

M. C. 387.— ADM. 

* * r 

The Thomas "V^orkington, obser rat ions 

• applied. r r 

Tfce Macleod (1S80) 50 L. J. Adm. C ; 5 P. D. 
254, 256 ; 29 W.*R. 34.— ADM. r 

The Milford (1SG8) Swaber302 ; 4 Jnr. (n.s.) 

417 ; 6W.R. 554, observations questioned. 

The Halley (1867) 37 L. J. Adm. 1, 0* L. R. 



8287 


SHIPPING. 


8288 


2 A. & E. 3, 12 ; 16 W. R. 284. — adm. (reversed, 
P.C., infra, col. 3407). 

The Milford, followed. 

lleg.?\ Stewart, Olsen, Ex parte (1899) GS 
L. J. Q. B. r,82 ; [1899] l Q. B. 964 ; 80 L. T. 
6(50; 47 W. R. 445; 63 J. P. 517. — DARLING 
and CHANNELL, JJ. 

The Milford, considered. 

Poll r. Dambe(lDOl) 70 L. J. K. P>. 721 ; [19011 
2 K. B. 579.— k.b.d. (/afm). 

The Milford, folio teed. 

Davidsson r. Hill (1901) 70 L. ,T. lv. P>. 788; 
[1901] 2 K. B. 006 ; 85 L. T. 11 8 ; 49 W. R. (530 ; 
* 9 Asp. M. C. 223. — k.b.d. 

•The Milford, discussed and upheld. 

The Tagus (1902) 72 L. J. P. 4; [1903] P. 44 ; 
87 L. T. 598 ; 9 Asp. M. O. 371. — phillimore, J. 

Hart v. Alexander (1898) 30 Sc. L. R. 04. — 
CT. OP SESS. (SQ.), followed. 

Reg. v. Stewart. Olsen, Tn re (1899) 68 L. J. Q. B. 
582 ; [1899] 1 Q. B. 901 ; 80 L. T. (560 ; 47 W. R. 
445 ; 03 J. P. 547. — DARLING- andCHANNELL, JJ. 

Reg. v. Stewart, Olsen, In re (supra), distin- 
guished and. approved. 

Poll r. Dambe (1901) 70 L. J. Iv. B. 721 ; [1901] 
2 K. B. 579 ; 84 L. T. 870 ; 50 W. R. 28 ; 65 J. P. 
774 ; 9 Asp. M. 0. 220. — K.B.D. 

PHILLIMORE, j. (for the Court).— We ab not, 
however, decide this case upon the ground that 
no sections in Pa,rt TI. of the [Merchant Ship- 
ping] Act of 1894, apply to foreign ships. We 
agree with Darling and Channell, JJ., in Reg. v. 
Rtewart, that there may be acts done in relation 
to foreign ships which, when done by English 
subjects in England, come as much under the 
penal provisions of the Merchant Shipping Act, 
1894, as if they were done in relation to English 
ships. We think that the case they had to deal 
with, was one of sik^i oases. We ground our 
decision upon the fact that this part of the Act 
(Part |I.) contains a special provision for the 
ease of desertion from foreign ships, and lias 
thus shywn that % its general provisions are 
limited to desertion from British ships. 

Reg. v. Stewart, Olsen, In re, referred to. 

The Tagus (1902) 72 h. J. P.4 ; [1*903] P. 44; 
«87 L. T. 598 ; 9 Asp. M. 0. 371. — phillimore, j. 

Cutter v. Powell (1795) (5 Term Rep. 320; 

3 U. R. 185. — K.B., adopted. 

Appleby r. Myers (18(57) 30 L. J. O. P. 331, 337 ; 

L. R. 2 (1. 1*. 0>51, GOO ; 10 L. T. 0(59. — ex. Cir. ; 
Oxford r. Provand (1808) L. R. 2 P. C. 135, 150 ; 

5 Moore P. 0. (N.K.) 150^— l\c. 

Cutter v. Powell, applied. 

Button r. Thompson (1809) 38 L. J. O. P. 225, 
228 ; L. R. 4 C. P. 330, 340 ; 20 L. T. 508 ; 17 
W. U. 10(59. — C.P. 

Cutter v. Powell,* /vVhmvZ to. * * 

Robinson r. Mollett. (1875) 44 L. J. C. P. 362. 
3(59; L. R. 7*H. L. 8 <*2. 81.4; 33 L. T. 544.*— 
h.l. (r.) ; Sumpter v. Hedges (1898) 67L.4.Q.B. i 
545; [189*] 1 Q. B. 673; 7-8 L. T. 378; 46 

W. R. 454.— C.A. 

% 

Beale v. Thompson, (1803) 3 Bos. & P. 405. 

— C.A ; reversed , (1804) 4 East 546. — EX. CH. 


Beale v. Thompson, eo aside red. 

Button v. Thompson (1S69) 38 L. J. C. P. 225 ; 
L. R. 4 C. P. 330 ; 20 L. T. 568 ; 17 W. R. 1069. 
— C.Py brett, J. dissenting. * 

Button v. Thompson, distinguished 7 
Saunders v. Whittle (1 870) 33 L. T. *816 ; 24 
W. R. 406.— div. CT. ’ m 

CLEASBX, b. — Button v? Thompson merely 
decided upon a particular contract, that a servant 
was entitled to wages earned during the month 
before thac in which lie absented himself. It is 
no authority that lie would have been entitled to 
his current wages. Here thejplaintin: was engaged 
by the week, and having left his service during 
a week, he could have no claim for the wages lie 
would have earned at the ^nd of it. 

Edwards v. Steel (1897) 60 L. J. Q. B. 690 ; 
[1897] 2 Q. B.327; 77L.T.297 ; 45 W. R. 
6S9 ; 8 Asp. M. O. 323.— C.A followed. 
Purvcs v. Straits of Dover SS. Co. (1899) 68 
Jj. J. Q. B. 925 ; [1S99] 2 Q. B. 217 ; 81 L. T.35 ; 
47 W. R. 630 ; 8 Asp. M. C. 566.— C.A. 

The Linda Elor (1S57) Swab. 309 ; 4 Jur. 
(X.S.) 172; 6 W. R. 197. — ADM., adopted. 
The Thuringia (1S72) 41 L. J. Adm. 44, 47 ; 
26 L. T. 440 ; 1 Asp. M. C. 283— ADM. 

The Linda Plor, followed. 

The Elin (1S82) 51 L. J. P. 77 ; S P. D. 39 ; 
49 L. T. 87; 31 W. R. 736 ; 5 A*p. M. C. 120.— 
SIR R. PHILLIMORE : affirmed, (1883) 52 L. J. P. 
55 ; 8 P. D. 129 ; 49 L. T. 87 ; 31 W. R. 736 ; 
5 Asp. M. C. 120. — C.A. 

The Duna (1S61) 5 L. T. 217.— ADM. ir 
followed. 

The Elin (1883) 52 L. J. Adm. 55 ; 8 P. D. 
129 ; 49 L. T. 87 ; 31 W. R. 730 ; 5 Asp. M. C. 
120.— C.A. 

The Golubchick (1840) 1 W. Rob. 143.— 
adm ., followed. 

The Leon XU I. ; Wardropp r. The L«onXITJ. 
(1883) 52 L. J. A. 58; 8 P. D. 121 ; 48 L. T. 
770 ; 31 W. R. 882; 5 Asp. M. C. 73.— C.A. 

The Nina, La Blache v. Rangel, L. R. 2 A. & 
hi. 44.— ADM. ; reversed, (1808) 37 J. Adm. 17 ; 
L. li. 2 P. C. 38 ; 17 L. T. 585 ; 5 Moore P. C. 
(N.S.) 60.— P.C. 

The Nina ( supra in P.C.), followed. 

The Leon XII I. (1883) 52 L. J. Adm. 58; 8 
P. 1). 121, 124 ; 48 L. T. 770 ; 31 W. R. 882 ; 5 
Asp. M. C. 73.— c.A. 

Ritchie v. Larsen (1899) 68 L. J. Q. B. 335 ; 
[1899] l Q. B. 727; 80 L. T. 259; 47 
\V\ It. 413. — CHANNELL and LAWRANCE, 
JJ., approved. 

Rowlands v. Miller (1899) 68 L. J. Q. B. 338 ; 
[ISffifc] 1 Q. B. 735 ; SO L. T. 290 : 47 W. R. 687 ; 
63 J. p. 407.— CHANNELL and LAWRANCE, JJ. 

The Great Eastern (1866) 36 L. J. Adm. 15 ; 
L. R. 1 A. & E. 384 ; 17 L. T. 228.— 
ADM., followed. 9 

The Blessing (1878) 3 P. D. 35, 38 ; 38 L. T. 
259 ; 26 W. R. 404 ; 3 Asp. M. C. 561. — ADM. 

The Lady Campbell (1826) 2 Hagg. Adm. 5. 
— LORD STOWELL, observations adopted. 
The Macleod (1880) 50 L. J. Adm. 6 : 5 P. D. 
254 ; 29 WT R. 31.— ADM. 
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The Exeter (1700) 2 C. Bob. 201. — Ami., 

opt fit on ft (1 o pied. 

The Roebuck (1874) 31 L. T. 274, 288 ; 2 Asp. 
M. C. 387. — SIR R. PHILLIMORE ; The Macleod 
(18S0) o?L\ D. 254.— SIR R. PHILLIMORE.*' 

Great Northern Steamship Fishing Co. v. 
r Edgelfill (1883) 11 Q. B. D. 225. —q.b.d., 
observed vpo'.t. 

Sharp v. Rettie (1884) 11 Ct. of Sess. Cas. (4th 
ser.) 745, — cs\ op SEss. ff (sc.). 

Leary v. Lloyd (1800) 3 E. U E. 178 : 29 
L. J. M. C. 194 ; 6 Jui*. (N.S.) 1240— Q.B., 
discussed. * 

Poll r. Eambe(1901) 70 L. J. K. B. 721 : [1901] 
2 K. B. 579 ; 84 L. *T. 870 ; 50 W. R. 28 : 05 
J. P. 774 ; 9 Asp. M. C. 220. — ALVERSTONE, C.J rt . 
LAWRANCE and PHILLIMORE, J.T. ( 


5. Sale a^d Transfer. 

Hughes v. Morris, 9 Hare 036. — v.-c. ; 
affirmed on other grounds,, (1852) 21 L. J. Ch. 
701 ; 16 Jur. 003. — L.JJ. r 

• Hughes v. Morris, adopted. 

Maddison r. Alderson (18S3) 52 L. J. Q. B. 
737, 744 : 8 App r Cas. 407, 479 ; 49 L. T. 303 : 
31 W. E. S20 ; 47 J. P. 821. — H.L. (E.). 

Liverpool ^Borough Bank y. Turner (18G1) 
30 L. J. Ch. 379 ; 2 De Cr. F. & J. 502 : 
7 Jur. (N.S.) 150 8 L. T. 494 ; 9 W. E. 

292. — L.C., followed. 

General Provident Assurance Co., In re (1869) 
38 L. J. Ch. 320, 322 ; 1 7 W. It. 514.— MALINS, V.-C. 

Liverpool Borough Bank v. Turner, dis- 
cussed-. 

Keith v. Burrows (1876) 45 L. J. O. P. 876 ; 

1 C. P. D. 722, 731 ; 35 L. T. 508.— C.P.D. 
(reversed, C.A. and H.L. (E.), infra, col. 3341). 

Liverpool Borough Bank y. Turner, dicta 
applied. 

Caldow v. Pixell (1877) 40 L. J. C. P. 541, 
543 ; 2 C. P. D. 502, 506 ; 36 L. T. 409 ; 25 
W. E. 773.— c. P.D. ; Howard r. Bodington (1877) 

2 P. D. 203, 2? 1.— ARCHES CT. 

Liverpool Borough Bank v. Turner, con- 
sidered. 

Hughes r. Sutherland (1881) 50 L. J. Q. B. 
507 ; 7 Q. B. L>. 100, 102 ; 45 L. T. 287 ; 29 
W. E. 867 ; 4 Asp. M. C. 459 ; 46 J. P. 6.— 
COLERIDGE, C.J. and MANISTY, J. 

Liverpool Borough Bank v. Turner, ex- 
plained. 

Batthyany r. Bouch (1881) 50 L. J. Q. B. 421 : 
44 L. T. 177 ; 29 W. E. 065 ; 4 Asp. M. C. 380.— 

Q.B.D. 

GROVE, J. — There are no decisions actually on 
the section itself, but the case of The Liverpool 
Lor on gli Bank v. Turner, a decision on sect. 66 
of the Merchant Shipping Act, 1854, was decided 
by* two distinguished judges, Lord Hatlierley 
(then V.-C. Wood) and Lord Campbell, on ther 
ground that the words in the sixty-sixth section 
relating to mortgages were not inconsistent with 
the provisions of 8 & 9 Viet. c. 89, which had 
been decided, as I think, on good grounds, to 
mean that any passing of property should be 
void unless accompanied by the * formalities 


enjoined by that Act, and that the reasoning 
under the earlier statute could be imported into 
the discussion as to the meaning of the section 
in question. Now, if I were deciding a question 
on the sixth-sixth section. I should be bound by 
that decision, whatever my own opinion might 
happen to be. But then two reasons are alleged 
why this decision is not binding on me. One is, 
that the decision was on the sixty-sixth section, 
relating to mortgages, and not on the fifty-fifth 
section relating to transfers of ships. This 
sixty- sixth section enacts that a “ ship, or any 
share therein, may be made a security for a loan 
or other valuable consideration, and the instru- 
ment creating such security, hereinafter termed 
a mortgage/’ shall be in a specified form. And 
the decision thereon was, that a registered 
British ship could not be made security for a 
loan except by mortgage which required regis- 
tration. Though it is said that there is a 
considerable difference between this section 
and the fifty-fifth, yet I cannot help feeling 
much influenced by the expressions used by 
V.-C. Wood, who put the two cases of mortgage 
and transfer on the same footing, which, to a 
less extent, Lord Campbell also did. But I am 
not bound by these, which are only obiter dicta, 
and if I can find any substantial distinction I 
am bound to use my own judgment, and I am 
of opinion that there is such a distinction to be 
drawn which leads me to feel not bound by the 
obiter dicta of the judges in that case. The 
wordS in the fifty-fifth section, “shall be trans- 
fers ed,” are, without doubt, restricted in their 
meaning to a sale ; whereas the word “security” 
must c.e ri termini mean equitable or legal 
agreements. In the sixty-sixth section it seems 
to be provided that no security of any kind can 
be created in respect of a ship but by way of 
mortgage, but the words in sect. 55 are ex- 
clusively referable to sales. Then, again, the 
learned judges who put sales and securities on 
the same footing, did so without hearing any 
arguments on the point, aijcl their attention was 
not drawn to the difference between sect. 55 
and sect. 66. I am,- therefore, not bound by 
that decision, and indeed, am not sure, that if 
they had had the point argped out, they wpuld 
have come to any such conclusion. The case 
also has been doubted by Baron Bollock in a 
recent case, Stapleton v. Hymen (infra, col. 
3291), but a subsequent statute was passed, 
I cannot judicially say with the express object 
of remedying this effect of the Liverpool 
Borough Bank, v. Turner, yet having every 
appearance of having been so passed, for 
it certainly makes a very great difference in 
the law on the subject in question, and the 
result is to get rid of that judgment; for by 
that judgment beneijcial interests arc not 
recognised except as applying to aliens and 
foreigners, a construction shown by the subse- 
quent Act not to have been intended. By that 
later Act it is provided that beneficial interests, 
when used in the second part of the principal 
Aft, include interest arising under contracts and 
other equitable interest, and that that Act 
intended that equities ipay be enfyrccd against 
owners and mortgagees of ships in respect of 
their * interests tjerein in the same manner 
as they may be enforced against them in 
respect of any other personal property. It is 
plain, therefore, that this Act was purposely 
intended to go further and recognise beneficial 
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interests to an extent not recognised in The 
Liverpool Borough Bank v. Turner. — p. 424. 

Liverpool Borough Bank v. Turner, prin- 
ciples adopted. 

Chasteaimcuf r.^Capcyron (1882) 51 L. J. P. 0. 
37, 40 ; 7 App. Cas. 127, 131 ; 40 L. T. 05 ; 4 
Asp. M. C. 489. — P.c. ; Great Eastern Steam- 
ship Co., In re, Williams’ Claim (1885) 53 L. T. 
594 ; 5 Asp. M. C. 5 1 1 .— CHITTY, J. 

Liverpool Borough Bank v. Turner, dis- 
tinguished. 

Black v. Williams (1894) 04 L. J. Ch. 137; 
[1895] 1 Cli. 408 ; 13 It. 211: 43 W. R. 340; 
2 Manson, 80. — v. williams, j. 

Stapleton v. Haymen (1804) 33 L. J. Ex. 
* 170 ; 2 H. & C. 918 ; 10 Jur. (N.S.) 497 ; 

9 L. T. 055 ; 12 W. R. 317. — EX., applied. 
The Two Ellens (1871) 40 L. J. Adm. 
11 ; L. R. 3 A. & E. 355 ; 24 L. T. 592 ; 1 
Asp. M. C. 40. — adm. (affirmed, P.G., pout , 
col. 3407) ; and Keith v. Burrows (1870) 45 
L. J. C. P. 870, 878 ; 1 C. P. D. 722, 732 ; 35 
L. T. 508. — C.P.D. (reversed, c.A. and H.L. (E.), 
vast, col. 3341). 

Stapleton v. Haymen, referred to. 

Bat.thyany r. Bouch (1881) 50 L. J. Q. B. 421, 
424 : 44 L. T. 177 ; 29 W. R. 065 ; 4 Asp. M. C. 
380.— Q hove and lindley, jj. See extract, 
supra. 

Stapleton v. Haymen, explained. % 
Hughes v. Sutherland (1881) 50 L. J. Q. B. 
507; 7 Q. B. D. 100; 45 L. T. 287; 29 W. R. 
807 ; 4 Asp. M. C. 459 ; 40 J. P. 6.-Q.B.D. 

cole-ridge, c.j. — I gather that in Stapleton v. 
Hay men the Chief Baron and the rest of the 
Court concurred in holding that equities could 
be created in ships as in anything else. 

Pickering v. Dowson (1813) 4 Taunt. 779. — 
C.P., followed. 

Kain v. Old (1824) 2 L. J. (o.S.) K. B. 102 ; 

2 11. & C. 027 ; 4 D. & It. 52 ; 2(5 li. R. 497.— K.B. 

Pickering v. Dowso\ referred, to. 

Freeman v. Baker (1833) 8 L. J. K. B. 17; 

5 II. cVT Ad. 797 ; % 2 N. & M. 44(5 ; 5 Car. & V. 
475.— K.B. 

Mair v. Glennie (1815) 4 M. & S. 240. — K.B., 
followed. 

Stocker r. Brocklchank (1851) 3 Mac. & G. 
250 : 20 L. J. Ch. 401 ; 15 Jur. 59L— L.C. 

Mair v. Glennie, applied . 

Harrington v. (-lit iron ward (1800) 29 L. J. Ch. 
521 ; 0 Jur. (N.S.) 570 ; 8 W. It. 302.— WOOD, V.-C. 

Ryle v. Haggie (1^20) 1 Jac. & W. 234.— 
M.R., adopted. 

Shepard r. Brown (1802) 9 Jur. (N.S.) 195; 

7 L. T. 499 ; 11 W. R. 102.— STUART, V.-C. 

Hill, Ex parte (1815) 1 Madd. 61. — v.-C., 
applied. 

Green v. Briggs *(*848) 17 L.V. Ob. &3 ; 

6 Hare 395 : 12 Jur. 326. — v.-C. 

* * t * 

Hubbord v. Johnston (1810) 3 Taugt. 177, 
222% — C.P., applied, v 
Beresford Succession, In re (1855) 5 Ir. C.L. R 
409. — EX. ; Att.-Gen. u Hope (1868) Ir. R. i 
C. L. 368. — EX. ; PlGOT, C.B. dissenting. 


Mestaer v, Gillespie (1805) 11 Vcs. 621. — 
L.C., referred to. 

Davenport r. Whitmore (1836) 2 My. & Cr. , 
177, 190. — L.c. ; Blair r. Bromley (1847) 2 Ph. 
354, *300 ; 16 L. J. Ch. 495 ; 11 Jur. 017*. — L.C. ; 
Coombs v. Mansfield (1S55) 3 Drew.*l93, 200 ; 
24 L. J. Ch. 513 ; 3 Eq. R. 500 ; 1 Jur. (N.S.) 
270 ; 3 W. R. 345.— kindersley,W.-C* 

4 

Mestaer v. Gillespie, applied 
Willis -a*. Palmer (1860) 29 L. £ C. P. 194 ; 7 
C. B. (N*3.) 340 ; G Jtir. (N.S.) 732 ; 2 L. T. 
626 ; 8 W. it. 295.— c.P. 

Stainbank v. SheppaiH (1853) 22 L. J. Ex. 
341 ; 13 C. B. 418.— EX., applied. 

Willis e. Palmer (1S6S) 29 L. J. O. P. 194 ; 
.7 C. B. (N.S.) 340 ; 6 Jur. (N.S.) 732 ; 2 L. T. 
626; 8 W,B. 295.— c.P. 

Stainbank v. Sbeppard, dictum adopted. 

The Onward (1873) 4$ L. J. Adm. 61 ; L. B. 

4 A. & E. 38 ; 28 L. T. 204 ; 21 W. B. 601 ; 

1 Asp. M. C. 40 . — adm. 

4 

Gardner v. Cazenove (1856) 26 L. J. Ex. 17 ; 

1 H. & N. 423 ; 5 W. R. 195. — EX., applied. 
Willis *. Palmer (1860) 29 L. J. C. P. 194 ; 

7 C. B. (N.S.) 340 ; 6 Jur. Qr.s.) 732 ; 2 L. T. 
626 ; 8 W. li. 295.— C.P. 

Gardner v. Cazenove, applied. 

The Innisfallen (1860) 35 L. J. Adm. 110 ; 
L. R. 1 A. & E. 72, 70 ; 12 Jur. (N.S.) 653. 
—adm. ; Rusden v. Pope (1868) 37 L. J. Ex. 
137 ; L. R. 3 Ex. 269 ; 18 L. T. 651 ; 10 W. R. 
1122.— EX. ; BR AM WELL, B. dissenting. 

Eliza Cornish (or Segredo) (1S53) 17 Jur. 
738; 1 Spinks 36 . — adm., disapproved. 
Cammed v. Newell (1S60) 29 L. J. Ex. 350; 

5 H. & N. 728 ; 0 Jur. (N.S.) 918 ; 2 L. T. 799 ; 

8 W. R. 639.— ex. CH. 

Crompton, J. — If that case he an authority 
for the proposition that a law of ^ foreign 
country of the nature of law of Norway, as 
proved in the present case, is not to be regarded 
by the Courts of this country, and that its effect 
as to the passing of property in foreign country 
is to he disregarded, we cannot agree with the 
decision ; and with all Ihe respect due to so 
high an opinion in maritime transactions, we do 
not feel ourselves hound by it when sitting in a 
Court of error. — p. 353. 

Eliza Cornish (or Segredo), referred to. 

Reg. r. McGloverty, The Telegrafo (1871) 40 
L. J. Adm. 18, 22 ; L. R. 3 P. C. 073, 080 ,* 8 
Moore P. 0. (N.S.) 43 ; 24 L. T. 748 ; 30 W. E. 
242 ; 1 Asp. M. C. 03.— P.C. 

Xammell v. Sewell (1860) 29 L. J. Ex. 350 ; 

5 H. & N. 728 ; 6 Jur. (N.S.) 918 ; 2 L. T. 
799 ; 8 W. R. 639.— EX. CH., referred to. 
Lloyd v. Guibcrt (1805) 35 L. J. Q. B. 74 ; 
L. R. 1 Q. B. 115, 125 ; 6 B. & S. 100 ; 13 L. T. 
602. — EX. CH. ; The Empire of Peace (1S695 39 
L. J. Adm. 12, 15 : 21 L. T. 763.— ADM. ; 
Castrique v. Imrie (1S70) 39 L. J. C. P. 350 ; 

L. R. 4 H. L. 414, 429 ; 23 L. T. 48 ; 19 W. R. 1. 
— H.L. (e.) ; Vadala v. Lawes (1890) 25 Q. B. D. 
310, 316; 63 L. T. 128; 38 W. R. 594.— C.A. 

A nd see post. 



3293 


SHIPPING. 


3294 


Cammell v. Sewell (supra'), applied. 

Alcock r. Smith (1892) 81 L. J. Gh. 161 ; 
[1892] 1 Ch. 23S ; 66 L. T. 126.— C.A. 

Camniell v. Sewell, referred to. r 

Dulaney r. Merry (1901) 70 L. J. K. B. 377 ; 
[1901] l f K. B. 586 ; 84 L. T. 156 ; 49 W. R. 331 ; 
Swanson lf>£. — channell, j. 

Langton v. Horton (1842) 11 L. J. Ch. 233 ; 
5 Beay. 9 ; 6 Jur. 357, 594. — M.R., din - 
tinguished. r « 

Strong v. Foster (1856) 25 L. J. Q. P. 106 ; 17 
C. B. 201 ; 4 r W. R. 151.— c.p. 

WILLES, J. — There is one very strong case, 
Langton v. Horton , where it was held that a bill 
of sale of a ship, absolute in its terms, might in 
equity be shown to be a mortgage. But the 
proceeding there was not on a contract in the 
bill of sale. Its existence was admitted, and 
the question was as to the purpose for which it 
was given. But in this case the dealing was 
with an instrument on the face of which the 
defendant appears to be a principal debtor. 
Now it has been laid down in the courts of law 
with reference to such instruments that a person 
signing a bill as principal debtor, must undertake 
all liabilities, as principal debtor as between 
himself and third parties, although as between 
himself and the r party at whose instance he 
signed it, he is in fact only a surety, and that 
fact is known to the person to whom the bill 
was given. — p. H2. 

The Nelly Schneider (1879) 3 P. D. 152; 89 
L. T. 360 ; 27 W. R. 308 ; 4 Asp. M. C. 
54. — ADM followed. 

The Hereward (1895) 64 L. J. P. 87 ; [1895] 
P. 284 ; 72 L. T. 903 ; 11 R. 798. — BRUCE, J. 


6. Mortgage. 

Salmon, In re, Gould, Ex parte (1885) 2 
Morrell 137.— CAVE and WILLS, JJ., 
applied. 

Coltman r. Chamberlain (1890) 59 L. J. Q. B. 
563 ; 25 Q. B. D. 328 ; 39 W. R. 12.— CHARLES 
and williams, jj. 

European and Australian Royal Mail Co. v. 
Royal Mail Steam Packet Co. (1858) 4 
Kay & J. 676; 5 Jur. (n.s.) 310.— v.-c., 
doubted. 

Marriott r. Anchor Reversionary Co. (1861) 7 
Jur. (N.s.) 713 ; 3 De G. F. & J. 177 : 30 L. J. 
Ch. 571 ; 4 L. T. 590 ; 9 W. R. 726.— L.C. and 
L.JJ. 

Campbell, L.C. — I cannot concur in the un- 
limited right of the mortgagee to use the ship as 
the owner might do, notwithstanding the dicta 
of Wood, V.-C., in European Co. v. Boyal Mail 
Co which have produced this marginal note, 
“A mortgagee of a ship has power, unde$ the 
70th section of the Merchant Shipping Act, 1856, 
to use as well as sell the ship, semble.” I doubt 
whether the enactment in the statute referred to, 
as «£o the rights and liabilities of the mortgagee 
of the ship, which regulate the relation between 
the mortgagee and third persons, and protect 
him both from claims founded on contract and 
on tort till he has taken possession, are intended 
to vary or regulate the power of the mortgagee 
as between him and the mortgagor. At any 
rate they cannot be intended to en^power the 


mortgagee, at the expense and risk of the mort- 
gagor, to send the ship to any quarter of the 
globe, and to employ her in any trade for which 
she may be adapted for any indefinite length of 
time. Is the burthen of repairs, and of paying 
the master and seamen, and of all the ship’s dis- 
bursements, to be borne by the mortgagor ? Is 
he to he charged for insurance? And if the ship 
is wrecked uninsured, is the loss to fall upon 
him, he being still liable for the balance of the 
unpaid mortgage money ? Nor can I lay down 
the strict rule that the mortgagee can never 
lawfully employ the ship to earn freight, or that 
after taking possession he must allow her to lie 
idle till he may prudently sell her. He may 
take possession when she is prosecuting a voyage 
under a charter-party, and at the end of tiie 
voyage it is easy to conceive circumstances wfrich 
would justify liim in a temporary employment 
of the ship while waiting for a favourable 
opportunity to sell her. 

Gibson v. Ingo (1847) 6 Hare 112. — v.-c., 
followed. 

The Celtic King (1894) 68 L. J. Adm. 37 ; 
[1S94] P. 175 ; 6 R. 754 ; 70 L. T. 562 ; 7 Asp. 
M. C. 440. — BARNES, J. 

Collins v. Lamport (1864) 34 L. J. Ch. 196 ; 
11 Jur. (N.S.) 1 ; 11 L. T. 497 ; 13 W. R. 
2S 3. — L.C. , followed. 

The Innisfallen (I860) 35 L. J. Ad. 110 ; L. R. 
1 A. ^ E. 72, 75 ; 12 Jur. (N.s.) 653.— ADM. 

Collins v. Lamport, approved and limited. 

Brown v. Tanner (1868) 37 L. J. Ch. 923 ; L. 
R. 3 Ch. 597 ; 18 L. T. 624 ; 16 W. R. 882.— L.JJ. 

Collins v. Lamport, applied. 

The Fanchon (1S80) 50 L. J. Adm. 4 ; 5 P. D. 
173 ; 42 L. T. 4 S3 ; 29 W. R. 339 ; 4 Asp. M. C. 
272.— ADM. ; The Celtic King (1894) 63 L. J. 
Adm. 37; [1894] P. 175; 6 R. 754; 70 L. T. 
562 ; 7 Asp. M. C. 440.— BARNES, J. ; The 
Heather Bell (1901) 70 L r J. P. 36; [1901] P. 
143 ; 84 L. T. 538 ; 49 W. R. 352.— JEUNE, P. 
(affirmed, 70 L. J. P. r 57; [1901] P. 272; S4 
X,. T. 794 ; 49 W. R. 577.— C.A.). 

The Celtic King (1894) 63 L. J. Aclm. 37 ; 
[1894] P. 175 ; 6 R. 754 ; 70 L. T. 562 ; 
7 Asp. M. C. 440. — BARNES, J., referred to. 

The Heather Bell (1901) 70 L. J. P. 36 ; [1901] 
P. 143 ; 84 L. T. 538 ; 49 W. R. 352.— JEUNE, P. 
(affirmed, C.A.). 

Liverpool Marine Credit Co. v. Hunter 
(1868) 37 L. J. Ch. 386 ; L. R. 3 Ch. 479; 
18 L. T. 749; 16 W. R. 1090.— L.C., 
followed. 

Maudslay, In re, Maudslay r. Maudslay (1900) 
69 L. J. Ch. 347 ; [1900] 1 Ch. 602 ; 82 L. T. 
378 ; 48 W. R. 568.— COZENS-HARDY, J. 

Johnson v. Royal Mail Steam Packet Co. 
(1867) 37 L. J. C. P. 33 ; L. R. 3 C. P. 

f 38 ; ^7 L. T. 445. — CLP., dictum adopted. 

Edmunds *. Wallingfofd (1885) 54 L. J. Q. B. 
305 ; 14 Q. B. D. 811, 815 ; 52 L^T. 720 ; 33 
W! R. 647 ; 49 J. P. 549.— c. A., affirming 1 Cal. 
& E. 354. — HUDDigSSTON, b. 

Johnson v. Royal Mail Steam Packet Co., 

distinguished. 

The Ripon City or The Sylvia (189S) 67 J. 
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P. BO : [1898] P. 78 ; 78 L. T. 290 : 46 W. R. 
586 ; 8 Asp. M. C. 391. — JEUNE, P. iSte extract, 
infra. 

Johnson v. Royal Mail Steam Packet Co., 

•vefrrrc.il to. 

The Heather Bell (1901) 70 L. J. P. 36 ; [1901] 

P. 143 ; 84 L. T. 538 ; 49 W. R. 352.— JEUNE, P. 
(affirmed, C.A., see supra). 

The Orchis (18S9) 59 L. J. Adm. 31 ; 15 P. D. 

38 ; 62 L. T. 407 ; 38 W. R. 472 ; 6 Asp. 

M. C. 501. — C.A., distinguished. 

The Ripon Citv or The Sylvia (1898) 67 L. J. 

P. 30 ; [1898] P. 78 ; 78 L. T. 296 ; 46 W. R. 
586 ; 8 Asp. M. C. 391. 

JEUNE, P. — What was, I think, an essential 
feature in those cases [ Johnson v. Royal Mail Co. | 
(sup-fit) and The Oreli is]— 'the personal liability of 
the defendants to pay the sum which the plain- 
tiffs were considered to be compelled to pay and 
did pay — is wanting in the present instance. — 
p. 33. 

The Orchis, referred to. 

The Heather Bell (1901) 70 L. J. P. 36 : 
[1901] P. 143 ; 84 L. T. 538 ; 49 W. R. 352.— 
jeune, P. (affirmed, C.A., see supra). 

Williams v. Allsup (1861) 30 L. J. C. P. 
353 ; 10 G. B. (N.S.) 417 ; 8 Jur. (N.S.) 57; 

4 L. T. 550. — C.P., referred to. 

The Scio (1867) L. R. 1 A. & E. 353, 355_; 16 
L. T. 042.— ADM. ; The Harriet (1868) 18 L. T. 
804. — ADM. : The Two Ellens (1871) 40 L. J. 
Adm. 11 ; L. R. 3 A. & E. 345.— P.C. 

Williams v. Allsup, adopted. 

The Ripon City (1897) 66 L. J. P. 110 ; [1897] 
P. 220 ; 77 L. T. 98 ; S Asp. M. C. 304.— 
BARNES, J. 

7. Bottomry. 

The Emancipation (1840) 1 W. Rob. 124. — 
ADM. ; ami The Indomitable (1859) Swab. 
440 ; 5 Jur. (N.S.) ($2.— ADM., applied. 
The Uaabet (1899) 08 L. J. P. 121 ; [1899] P. 
295 uSl li. T. 403 ; J8 W. IL 223 ; 8 Asp. H. C. 
605. — BUCK NILE, J. 

The Jacob (1802) 4 C. Rob. 245. — ADM., 
commented on. 

Smith r. Bank of New South Wales, The 
Staffordshire (1872) L. R. 4 P. C. 194 ; 41 L. J. 
Adm. 41) ; 27 L. T. 46 ; 20 W. R. 557 ; 8 Moore 
p. a (N.S.) 443. — P.C. 

m eddish, L.J. — The only case which has been 
cited was the case of 7 he Jacob ; it is unnecessary 
to say whether that was rightly decided, but it 
hardiy appears to bo an authority on the question, 
for there the subsequent freight had not been 
hypothecated; but Lord 8 to well came to the 
conclusion that by deviating from the proper 
voyage, and from going away too early, the ship- 
owner had wrongfully deprived the bottomry ] 
bondholder of the flight which really wi*s 
pledged, namely, the freight to be earned in the 
current voyag^T and thafc therefore, it was right, 
the ship having got away before it coujd be 
seized, to hold that the subsequent freight could 
be seized. ^L’heir lordships gave no opinion, 
whether that was right or wrong, but that case 
does: not appear to be an authority for giving a 
pledge of the subsequent freight. — p. 210. 


The Laurel (1864) 11 Jur. (N.S.) 40 ; 13 W. 

R. 352 ; Br. & L. 317.— ADM., applied. 

The Mary Ann (1865) L. R. 1 A. & B. 13— 
ADM. * 

* if 

The Gratitudine (1801) 3 C. Rob. 240.— 
ADM., explained and distinguished , 

Benson v. Duncan (1849) 18 L. J. *Ex. 169 ; 3* 
Ex. 644 ; 14 Jur. 218 .— ex. on. 

patteson, j. (for the Court). — The case of 
'The Gratitudine dealt onlj with the -authority of 
the master ib respect of binding the cargo to the 
lender of tho money — it determined nothing as 
l to the relative rights of the owner of the ship 
and the owner of the cargo 9 inter se; and any 
expression there used by Lord S to well which 
might at first sight appear to have such a 
meaning, will be found on examination . to be 
illustrative $nly, and not even professing to 
decide on any such relative rights. — p. 172. 

The Gratitudine, dictuTn not adopted. 

The James Seddon (1866) 35 L. J. Adm. 117 ; 
L. R. 1 A. & E. 62 ; 12 Jur. (N.S.) 609 ; 14 W. 
li. 973,*— ADM. 

The Gratitudine, applied. 

The Soblomsten (1866) 36 L. J. Adm. 5, 7 ; 
L. R. 1 A. & E. 293, 299 : 15 L. T. 393 ; 15 W. 
li. 591.— adm. ; The Karnak (1308) L. R. 2 A. & 
E. 289, 310 ; 37 L. J. Adm. 41.— adm. (partly 
affirmed and partly reversed. — P.C.) ; Notara r. 
Henderson (1870) 39 L. J. Q. B. lt>7, 170 ; L. R. 

5 Q. B. 346, 353 ; 22 L. T. 577.— Q.B. (affirmed, 
EX. Off.). 

The Gratitudine, recognised. 

The Patna (1871) 41 L. J. Adm. 23 ; L. R. 3 
A. & E. 436, 461 ; 24 L. T. 849 ; 1 Asp. M. C. 71. 

I —ADM. 

The Gratitudine, dictum- adopted . 

The Onward (1873) 42 L. J. Adm. 61, 70; 
L. R. 4 A. & E. 38, 58 ; 28 L. T. 204 ; 21 W. R. 
601 ; 1 Asp. M. 0. 40— ADM. 

■* 

The Gratitudine, adopted. 

Metcalfe r. Britannia Ironworks Co. (1876) 45 
L. J. Q. B. 837, 845 ; 1 Q. B. D. G13, 625 ; 35 
L. T. 796. — Q.B.D. (affirmed, (1877) 46 L.J. Q- B 
443 ; 2 Q. B. D. 423 ; 36 L. T. 4;)1 ; 25 W. R. 
720 ; 3 Asp. M. C.407.— C.A.) ; The Gaetano and 
Maria (1881) 51 L. J. P. 7 ; 7 P. D. 1, 4 ; 45 L. 
T. 510 ; 30 W. R. 10S.— SIR R. PHILLIMORE 
(reversed, infra , col. 3301) ; The Pontida (1884) 
53 L. J. Adm. 44 ; 9 P. D. 102 ; 51 L. T. 268 ; 5 
Asp. M. C. 284— BUTT, J. (affirmed, 53 L. J. 
Adm. 78 ; 9 P. D. 177 ; 51 L. T. 849 ; 33 W. R. 
38 ; 5 Asp. M. G. 330. — C.A.). 

The Vibilia (1829) 1 W. Rob. 1 ; 2 Hagg. 
228. — ADM., adopted. 

The Karnak (1868) 37 L. J. Adm. 41, 44; 

L. li. %A. & E. 289, 302.— ADM. (see infra). 

The Prince of Saxe Coburg ; Soares v. Rahn 

(1 838) 3 Moore P. C. 1.— P.C., explained. 
The Pontida (1884) 9 P. D. 177; 53 L. J. 
Adm. 78 ; 51 L. T. 849; 33 W. R. 38; 5 As|J. 

M. C. 330. — C.A. 

brett, m.r. — T he question of reasonable 
inquiry by the lender has never been the test 
of the liability of the shipowner., _ I think, with 
deference to the Privy Council, that their 
language in The Prince, of Saxe Coburg was 
not quite so* precise as could have been wished. 
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I think that the language in that case applies to 
the bona, fide* of the lender as affecting the 
validity of the bond ab initio , and whether it 
should be pronounced for at all. For if a bond 
is entered into without the least care or inquiry, 
or with' the intention of imposing on the ship- 
owner ^it justifies the Court in declaring it to be 
rvoid. But “the rule that a bond though valid is 
so only to the extent to which money is needed 
for the actual necessities of the ship, is founded 
on the doctrine that by the law of England the 
master in a foreign port has no authority to bind 
the shipowner or cargo owner, exo^pt in case of 
necessity. r The rule should be even more strin- 
gent as regards the cargo owner, for the master 
does not take goods on board as his agent, and 
is not his agent at- all, unless an overruling 
necessity arises during the voyage. To assqnt 
to the argument urged on the part pi the appel- 
lants would be to cut away the whole ground on 
which the authority of the master is based in a 
foreign port. — p. 180*1 

Benson v. Duncan (1849) 18 L. J. Ex. 169 ; 

8 Ex. 644; 14 Jur. 218. — E£. CH., 
adopted. 

The Eugenie (1873) L. K. 4 A. & E. 123, 126 ; 
29 L. T. 314 ; 21 W. R. 957.— sin r. philli- 
MORE. 

r 

Benson v. Duncan, observations adopted. 

Atwood v. Sellar (1879) 4S L. J. Q. B. 405, 
472 ; 4 Q. B. P. 342, 357 ; 41 L. T. 83 ; 27 W. E. 
726. — Q.B.D., manisty, J. dissenting. 

The Royal Stuart (1854) 2 Spinks 258. — 
ADM., commented upon. 

The Pontida (1884) 53 L. J. Adm. 78 ; 9 P. D. 
177, 181 ; 51 L. T. 849 ; 33 W. R. 38 ; 5 Asp. 
M. C. 380.— C.A. 

The Osmanli (1849) 3 W. Rob. 19S ; 7 Not. 
of Cas. 322 . — adm., considered. 

The Karnak (1S68) 37 L. J. Adm. 41 ; L. R. 2 
A. k E. 298, 305. — ADM. (partly affirmed and 
partly reversed, P.C., see infra). 

* 

The Salacia (1862) Lush. 545. — ADM., 
adopted. 

The Karnak (1868) 37 L. J. Adm. 41 ; L. R. 

2 A. & E. 29£, 312. — Xdm. (partly affirmed and 
partly reversed, P.C., see infra). 

The Karnak, Droege v. Suart (1868) 37 L. J. 
Adm, 41 ; L. R. 2 A. k E. 289. — adm. ; partly 
affirmed and partly reversed , (1869) 38 L. j. 
Adm. 57 ; L. R. 2 P. C. 505 ; 6 Moore P. C. 
(N.S.) 136; 21 L. T. 159; 17 W. R. 1028.— P.C. 

The Karnak, approved. 

The Empire of Peace (1869) 39 L. J. Adm. 12 
15 ; 21 L. T. 763.— rADM. 

The Karnak, apjdied. 

Currie v. Bombay Native Insurance Co* (1869) 
39 L. J. P. C. 1,7; L. R. 3 P. C. 72, 83 ; 6 ! 
Moore P. C. (N.S.) 302 ; 22 L. T. 317 ; 18 W. R. 
296.— p.c. 

** The Karnak. approved. J 

The Ida (1872y41 L. J. Adm. 85 : L. R. ,3 ] 
A. & E. 542, 550 ; 27 L. T. 457 ; 21 W. R. 39. 
—ADM. j 

The Karnak. Sec 1 

The Limerick (1876) 1 P. P. 292, 299 ; 34 L. T. 1 
708 ; 3 Asp. M. C. 206. — C.A. * 


) The Karnak, observations applied. 
j The Dora Forster (1900) 69 L. J. Adm. 85 ; 
[1900] P. 241 ; 49 W. R. 271.— BARNES, J. 

( The Dante (1S40) 2 W. Rob. 427. — adm., 
referred to. 

. Stephens r. Broomfield, The Great Pacific 
[ (I860) 38 L. J. Adm. 45 ; L. R. 2 P. C. 516; 6 
Moore P. C. (N.S.) 151 ; 21 L. T. 38 ; 17 W. R. 
933.— P.c. 

The Elephanta (1851) 15 Jur. 1185 . — adm., 
applied. 

Stephens v. Broomfield, The Great Pacific 
(1869) 38 L. J. Adm. 45 ; L. R. 2 P. C. 516, 522 ; 

' 6 Moore P. C. (N.S.) 151 ; 21 L. T. 38 ; 17 W. R. 
933.— P.c. 

The Oriental, Wallace v. Eielden, 3 Rob. 
243. — ADM.; reversed , (1851) 7 Moore P. C. 398. — 
P.C. 

The Oriental, followed. 

The Onward (1873) 42 L. J. Adm. 61 ; L. R. 4 
A. E. 38 ; 28 L. T. 204 ; 21 W. R. 601 ; 1 Asp. 
M. C. 540. — ADM. See extract, infra , col. 3299. 

The Oriental, and The Onward, followed. 

Kleinwort v. Cassa Marittima of Genoa (1877) 
2 App. Cas. 156 ; 36 L. T.118 ; 25 W. R. 60S ; 3 
Asp. M. C. 358.— P.c. 

The Bonaparte, Wilkinson v. Wilson (1853) 
8 Moore P. C. 459. — P.C., corrected. 

C^irgo ex Hamburg, Duranty v. Hart (1864) 
10 Jur. (N.S.) GOO ; 33 L. J. Adm. 116 ; 2 Moore 
P. C. (N.S.) 2S9 ; Br. k L. 253 ; 10 L. T. 206 ; 12 
W. R. 628.— P.C. 

LORD CHELMSFORD (for the Court). — The im- 
portant sentence in that judgment is to be found 
in p. 470, and is as follows : — “ That it is an uni- 
versal rule that the Master, if in a state of 
distress or pressure, before hypothecating the 
cargo, must communicate, or even endeavour to 
communicate, with the owner of the cargo, has 
not been alleged, and is a position that could not 
be maintained ; but it may safely, both on autho- 
rity and on principle, be said that, in general, it 
is his duty to do so, c n* it is his duty, in general, 
to attempt to do so.” 'This sentence is followed 
by one which in the report £s printed ae follows : 
— “ If, according to the circumstances in which 
he is placed it is reasonable that he should, it 
was rational to expect that he might obtain an 
answer within a time not inconvenient with 
reference to the circumstances of the case ; it 
must be taken, therefore, upon authority and 
principle, that it is the duty of the master to do 
so, or at least to make the attempt,” This 
passage is obviously inaccurate. The judgment 
was not written, but appears to have been 
printed from a shorthand writer’s note. It is 
not, however, difficulifto collect what really was 
said by the learned judge, and, with a slight 
correction of the text, it would stand thus : — 

“ If, according to the circumstances in which lie 
is placed it be reasonable that he should — if it 
be rational to expect that he may obtain an 
answer within a time^fiot inconvenient with 
reference to the circumstances of the case, then 
?t must be taken upoif authority and principle 
thatfit is the duty of the master to do so, or at 
least to make the attempt.” Tha^ this is the 
true wording of the passage we have ascertained 
by communicating with Lorcf Justice Knight 
Bruce, who delivered the judgment. It is a 
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most important passage, and the complement 
and explanation of what goes before. The pre- 
ceding sentence states that it is the duty of the 
master in certain circumstances to make an 
attempt to make the communication, and this 
sentence explains what the circumstances are in 
which this duty is imposed upon him. It shows 
what the learned judge understood by the ex- 
pression “ in general,” if such words were used 
by him. The reporter has accurately stated in 
his marginal note the general rule established by 
the decision, though he has unfortunately 
omitted to correct the press in that portion of 
the judgment in which it is expressed. In the 
rule thus enunciated their lordships are unable 
to discern any novelty, either in the principle on 
' which it rests, or in its application to the case. 
P* <002. 

The Bonaparte, adopted, 

Lloyd v. Guibert (1865) 35 L. J. Q. B. 74, 7S ; 
L. R. 1 Q. B. 115, 125 : 6 B. & S. 100 ; 13 L. T. 
602.— EX. CH. (affirming 10 Jur. (N.S.) 949 ; 12 
W. R. 953. — Q.B.) ; and The Lizzie (1 80S) L. R. 
2 A. & E. 254, 258 ; 19 L. T. 71.— ADM. 

The Bonaparte, followed. 

Australasian Steam Navigation Co. r. Morse 
(1872) L. R. 4 P. C. 222 ; 8 Moore P. C. (N.S.) 
4S2 ; 27 L. T. 357 ; 20 W. R. 72S ; 1 Asp. M. C. 
407.— p.c. 

SIR MONTAGUE smith (for the Court). — The 
possibility of communicating with the owners 
must, of course, depend on the circumstances of 
each case, involving the consideration of the 
facts which create the urgency for an early sale, 
the distance of the port from the owners, the 
means of communication which may exist, and 
the general position of the master in the par- 
ticular emergency. Such a communication need 
only be made when an answer can he obtained, 
or there is a reasonable expectation that it could 
bo obtained, before the sale. When, however, 
there is ground for such an expectation, every 
endeavour, so far as t)ie position in which he is 
placed will allow, should be made by the master 
to obtain the owner’s instructions. (See the 
judgment of this Board by Knight Bruce, L.J., 
in the case of Thtu Bonaparte ; the corrected 
passage is given in the report of The Cargo ex 
Hamburg , infra , col. 3300). — p. 231. 

The Bonaparte, dinting awheel. 

The Onward (1873) 42 L. J. Adm. 61 ; L. R. 
4 A. k E. 38 ; 28 L. T. 204 ; 21 W. li. 601 ; 1 
Asp. M. 0. 40.— ADM. 

sir u. PHTLLIMORB. — On fho other hand, the 
case of The Bonaparte was cited to establish the 
proposition that, if owners of cargo had ample 
information of disasters which had befallen the 
vessel, there was a sufficient communication. 
But an examination of the communications 
made in that case to 1 lie owners enables me to 
reconcile the judgment in it with the preceding 
case of The Oriental (supra, col. 3298). in 
that case the owners of the cargo were specially 
apprised of the injury done, not oply to the 
ship but to the cargo; and, moreover, their 
advice was specially requested as to what in the 
circumstances it would be best to do ; and it 
was li olden that as they c\iose to pa& by 
the whole ^matter in silence, and gave no 
instructions, which had been particularly and 
immediately requested, the communication was 
suflioj^nt. — p. 217. 


The Bonaparte, applied. 

Kleinwort v. Cassa Maiitt-ima of Genoa (1877) 
2 App. Cas. 156 : 36 L. T. 118 ; 25 W. R. 608 ; 3 
Asp. M. C. 358. — P.C. ; Acatos r. Burns (1878) 
47 L. J. Ex. 506, 570 ; 3 Ex. D. 282. 291:56 W. R. 
624.— C.A. 

The Bonaparte, referred to. lt 

The Gaetano and Maria (1881) 51 L. J. Adm. ?; 
7 P. D. 1 ; 45 L. T. 511. — ADM., reversed, (18S2) 
51 L. J. Adm. 67 ; 7 P. D. 137 : 4G L. T. 835 : 30 
W. R. 766 ; 4 Asp. M. C. 470. -C.A. 

The Hamburg, Cargo Ex, Durcnty v. Hart 
(1864) 2 Moore P. C.<N.S.) 289 ; 33 L. J. 
Adm. 116 ; Br. & Lush. 253 ; 10 Jur. (N.S.) 
600 ; 10 L. T. 206 * 12 W . R. 628.— P.C., 
considered and distinauished. 

Lloyd r. Guibert (1865) 35 L. J. Q. B. 74, 78 ; 
L. R. 1 Q. B. 115, 125 ; 6 B. & S. 100 ; 13 L. T. 
602. — EX. CH., affirming 10 Jur. (N.S.) 949 : 12 
W. R. 953.— Q.B. 

The Hamburg, Cargo Ex, applied. 

The Lizzie (1868) L. R. 2 A. & E. 254, 257 ; 
19 L. T. 71— ADM. 

The Hamburg, Cargo Ex, referred to. 

The Empire of Peace (1869) 39 L. J. Adm. 12, 
15 ; 21 L. T. 763. — adm. ; The Roman (1872) 
41 L. J. Adm. 72, 77; L. R. 3 A. & E. 583, 593.— 
ADM., affirmed. (1873) 42 L. J. Adm. 46 ; L. R. 5 
P. C. 301 ; 21 W. R. 393 ; 1 M. C. 603. 
—P.C. 

The Hamburg, Cargo Ex, f olloiced. 

Australasian bteam Navigation Co. v. Morse 
(1872) 8 Moore P. 0. (N.S.) 482 ; L. R. 4 P. C. 
222 ; 27 L. T. 357 ; 20 W. R. 728 ; 1 Asp. M. C. 
407. — P.C. See extract, supra, col. 3299. 

The Hamburg, Cargo Ex, referred to. 

Kleinwort r. Cassa Marittima of Genoa (1877) 
2 App. Cas. 156; 36 L. T. 118 : 25 W. R. 608 ; 3 
Asp. M. 0. 358.— P.C. 

The Hamburg, Cargo Ex, applied. ' 

Acatos r. Burns (1878) 47 L. J. Ex. 566 : 3 
Ex. D. 282, 291 ; 26 W. R. 624.— C.A. 

The Hamburg, Ctfrgo Ex, explained and 
distinguished. 

The Gaetano v. Maria (1882) 51 L. J. Adm. 67 ; 
7 P. D. 137 ; 46 L. T. S35 ; 30 W. R. 766 ; 4 
Asp. M. C. 470.— C.A. 

brett, L.J. — Sir R. Phillimore in the Court 
below thought that The Hamburg governed the 
present case. But I think that it does not 
govern this case at all ; for Dr. Lushington there 
treated the ship as an English ship, and while 
administering the maritime law of England, 
expressed an opinion that he did not know what 
his decision would have been if there had been 
any evidence that the maritime law of some 
! other Country was different ; but there was no 
such evidence, so that the point did not arise in 
that case. The P. O. agreed with that decision, 
and, therefore, in neither Court was it decided 
which law would have been administered 
it there had been a conflict of law. . . . Acting 
upon the principle laid down in Lloyd v. Guibert 
(infra, col. 3303), and also upon the principle 
which seems to me to arise from the mercantile 
contract itself, I think that who&oever puts goods 
on board a foreign ship, puts them on board 
subject to be dealt with according to the law of 
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the ship’s flag, unless the authority of the master 
* is limited by any stipulation in the bill of lading 
or charter-party. — p. 72. 

r 

ThffGaetano and Maria (1SS1) 51 L. J. P. 7 : 

■ 7 P. D. 1 ; 45 L. T. 510 ; 30 W. R. 1 OS.— SIR R. 
PHILLIKORB ; reverted, (18S2) 51 L. J. P. 57; 
T P. D. 137 ; 46 L. T. S35 ; 30 W. R. 766 : 4 
Asp. M. O. 470. — c.!L 

The Gaetano and Maria, followed. 

The August (1891) 60 L. J. P. 57 7 [1891] P. 
328 ; 66 L. r £. 32 ; 7 Asp. M. C. HO.-'-hannen. p. 

The Gaetano and Maria, applied. 

The Industrie (1893) 63 L. J. Adm. 84 ; [1894] 
P. 5S ; (> R. 681 ; 70 R T. 791 ; 42 W. E. 280 ; 7 
Asp. M. C. 457.— C.A. ESHER. M.R., LOPES an*l 
kay, l.jj., reversing barnes, J. f 

The Gaetano and Maria, dictum adopted. 

The Gas Float Whitton, No. 2 (1895) 65 L. J. P. 
17 ; [1896] P. 42 ; 73 L. T. 69S ; 44 W. R. 263. 
— C.A. 

The Glenmanna, (1860) Lush. 115.— ADM., 

dicta applied. 

The Generous (1868) 37 L. J. Adm. 37 ; L. R. 
2 A. & E. 57. 63 ; 17 L. T. 552 ; 16 W. R. 519.— 
ADM. r 

The Priscilla (1859) Lush. 1 ; 5 Jnr. (N.s.) 

1421 ; lrL. T. 272 . — adm., considered. 

The Edward Oliver (1867) 36 L. J. Adm. 13 ; 
L. B. 1 A. & E. 379 : 16 L. T. 575 .— adm. 

The North Star (1S60) Lush. 45 ; 29 L. J. 

Adm. 73 ; 2 L. T. 264 . — adm. See 

The Daring (1868) 37 L. J. Adm. 29 : L. R. 
2 A. & E. 260, 263. — ADM. ; and The Karnak 
(1868) 37 L. J. Adm. 41 ; L. R. 2 A. & E. 
289, 302. — adm. (partly reversed, P.C., supra , 
col. 3297), 

The Edward Oliver (1807) 36 L. J. Adm. 13 ; 

1$, R. 1 Adm. 379 ; 16 L. T. 575 . — adm., 

explained. 

The Daring (1868) 37 L. J. Adm. 29 ; L. R. 2 
A. &; E. 260, 262.— ADM. 

r. 

The Edward Oliver, followed. 

The Eugenie (IS 73) L. R. 4 A. & E. 123 ; 29 
L. T. 314 ; 21 W. R. 957 ; 2 Asp. M. C. 104.— 
SIR R. PHILLIMORE. 

The Edward Oliver, distinguished. 

* The Chioggia (1897) 66 L. J. P. 174 ; [1898] 
P. 1 ; 77 L. T. 472 ; 46 W. R. 253 ; S Asp. M. C. 
352. 

BARNES, J. — In the present case the two 
funds belong to different persons — that is, 
the ship-owner and cargo-owners respectively, 
and, in my opinion, the necessaries men have 
no right of marshalling. They hare no 
equity to have the claims adjusted so as to 
compel the cargo-owners in effect to pro- 
vide the means of discharging the claim for 
nepessaries. The case of The Edward Oliver , 
which was principally relied on by the counsel 
for the necessaries men, does not apply, althougli 
the effect of that decision was to compel the 
cargo-owners to pay a balance which was greater 
by the exact sum paid to the master out of the 
proceeds of ship and freight. The master had a 
lien on the proceeds for the amount of his claim, 
and it was merely decided that the rule that a 


master who has bound himself as well as the 
ship and freight for the payment of a bottomry 
bond is not entitled to payment of his own claim 
in priority to that of the bond-holders cannot be 
invoked bj r the cargo-owners, and will not be 
acted on where the bond-holder will not be 
prejudiced by the master being paid before him. 
— p. 176. 

The Elpis (1872) 42 L. J. Ad. 43 ; L. R. 4 
A. & E. 1 ; 27 L. T. 664 ; 21 W. R. 576 ; 
1 Asp. M. C. 572. — adm. : The Cecilie 
(1879) 4 R. D. 210 : 40 L. T. 200; 4 Asp. 
M. C. 78. — ADM., applied. 

The Haabet (1899) 68 L. J. P. 121 ; [1899] P. 
295 ; 81 L. T. 463 ; 4S W. R. 223 ; 8 Asp. M. (J. 
605. — BUCKNILL, ,T. 


8. Charter-Party. 

Wake v. Harrop (1861) 30 L. J. Ex. 273 ; 

6 H. & N. 768 ; 9 W. R. 7SS.— EX. ; affirmed, 
(1862) 1 H. & C. 202 ; 31 L. J. Ex. 451 ; 8 
Jur. (x.s.) S45 ; 7 L. T. 96 ; 10 W. R. 626.— 
EX. CH. 

Wake v. Harrop, applied. 

Guardhouse r. Blackburn (1866) 85 L. J. P. 116, 
1 19 ; L. R. 1 P. & D. 109, 115 ; 12 Jur. (N.s.) 
278 ; 14 L. T. 69 ; 14 W. R, 463.— P. 
e 

Wake v. Harrop, discussed. 

Druiff r. Parker (1868) 37 L. J. Oh. 241 ; L. R. 
5 Eq. 131, 137 ; IS L. T. 46 ; 16 W. R. 557.— 
WOOD, V.-C. 

Wake v. Harrop, followed . 

Cowie v. Witt (1874) 23 W. R. 76.— c.p. 

Wake v. Harrop, applied. 

Nicoll r. Bell (1875) 32 L. T. 815 ,-q.b. ; and 
Clever r. Kirkman (1875) 33 L. T. 672 ; 24 W. R. 
159— C.P.D. ^ 

Parker v. Winlo (1857) 27 L. J. Q. B. 49 ; 
7 El. & Bl. 942 ; 4 Jur. (N.s.) 584. — Q.B. 
referred to. 

Williamson v. Barton (1861) 31 L. JfEx. 170 ; 

7 H. & N. 899 ; S Jur. (N.S.) 341 ; 5 L. T. SOU ; 
10 W. R. 321. — EX. ; Concordia Chemisehe 
Fabrik auf Action r. Squire (1876) 34 L. T. 824, 
826.— C.A. : Dahl v. Nelson (1881) 50 L. J. Oh. 
411 ; 6 App. Cas. 38, 51 ; 44 L. T. 381 ; 29 W. R. 
543 ; G Asp. M. C. 392 . — h.l. (e.) ; Horsley v. 
Price (1883) 52 L. J. Q. B. 603, 605 ; 11 Q. B. D. 
244, 247 ; 49 L. T. 101 ; 31 W. R. 786 ; 5 Asp. 
M. C. 106. — NORTH, J. ; Allen r. Coltart (1883) 
52 L. J. Q. B. 686, 688 ; 11 Q. B. D. 782, 786 ; 
48 L. T. 944 ; 31 W. $. S41 ; 5 Asp. M. C. 104. 
—CAVE, J. 

Peek v. Larsen (1871) 40 L. J. Cli. 763 ; 
L. R. 12 Eq. 37S : 25 L. T. 580 ; 19 W. Ii. 
1045 ; 1 Asp. M. C. 163. — M.R., applied. 
Hayn n Culliford (1S78) 47 L. J. O. P. 755 ; 
3 C. P. D. 410 ; 39 L. #.*288.— O.P.D., affirmed, 
(1879) 48 L. J. C. P. 372 ; 4 C. P. D. 182 ; 40 
E. T. 636 ; 27 W. R. 54f ; 4 Asp. H. C. 128.— C.A. 

O 

Peek v. Larsfcn, distinguished . » 

Jones v. Hough (1879) 49 L. J. Ex. 211, 213; 
5 Ex. D. 115, 120 ; 42 L. T. 10$ ; 4 Asp. M. C. 
248.-C.A. 

COCKBURN, C.J.— It was there held Chat a 
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person who had put goods, on board a general 
ship without any knowledge of the charter-party 
under which that ship was chartered, was, on 
discovering the nature of that charter-party, 
entitled to have his goods returned to him. That 
appears to be but reasonable ; and if, in the 
present case, when the captain refused to sign 
the bills of lading, the plaintiffs had directed 
him to return the cargo to them, different con- 
siderations would have arisen ; but they did not 
do anything of the kind. The captain was 
bound to take the cargo pursuant to the charter- 
party, that is, he was bound to sign a bill of 
lading in the usual form, and he was also bound 
to take the cargo to Bilbao. He did the latter 
and failed to do the former, but the plaintiffs 
made no protest as to this, and he proceeded 
with" the full intention of delivering the cargo 
to their consignees, and so to fulfil the contract. 
Therefore I am of opinion that there has been 
no conversion of that cargo. — p. 213. 

Peek v. Larsen, approved . 

The Stornoway (1882) 51 L. J. Adm. 27 ; 1(5 
L. T. 773 ; 4 Asp. M. C. 529. — SIR R. PHILLIMORE. 

Manchester Trust Co. v. Purness (1S95) 
[1895] 2 Q. *B. 282. — MATIIEW, J. ; affirmed, G4 
L. J. Q. B. 766 ; [18951 2 Q. B. 539 ; 14 R. 739 ; 
73 L. T. 110 : 44 W. E" 178 ; 8 Asp. M. C. 57.— 
C.A. 

Manchester Trust Co. v. Purness, followed. 

Diedcriehsen v. Farquharson (1897) 67*L. J. 
Q. B. 103 ; [1898] 1 Q. B. 150 ; 77 L. T. 543 ; 
46 W. E. 162 ; S Asp. M. C. 333.— C.A. smith, 
RIGBY and COLLINS, L.JJ. 

Manchester Trust Co. v. Purness, referred to. 

Molyneux r. Hawtry (1903) 72 L. J. K. B. 
873; [1903] 2 K. B. 487; 89 L. T. 350; 52 
W. E. 23.— C.A. 

Lloyd v. Guibert (1865) 35 L. J. Q. B. 74 ; 

L. E. 1 Q. B. 115 ; 6 B. & 8. 100 ; 13 L. T. 

602.— ex. ch. , referred to. 

The Karnak, Droege r. Suart (I860) 38 L. J. 
Adm. 57, 59 ; L. E. 2 P. C. 505, 511 ; 6 Moore 
P. 0. (N.s.) 136 ; 21 L. T. 159 ; 17 W. E. 1028. 
— P.C. ; The Empire of I’eacc (1869) 39 L. J. Adm. 
12, 15 ;* 21 L. T. 7i>3. — ADM. ; Ellis r. M‘Henry 
(1871) 40 L. J. G. P. 109 ; L. E. 6 C. P. 228, 
238 ; 23 L. T. 861 ; 19 W. E. 503.— C.P. 

Lloyd v. Guibert, dUtlnr/uislied. 

The Pat riii (1871) 41 L. J. Adm. 23 ; L. E. 3 
A. A E. 136 ; 24 L. T. 849 ; 1 Asp. M. C. 71.— 
SIR R. PHILLIMORE. 

Lloyd v. Guibert, observed upon . 

The San Homan (1872) 41 L. J. Adm. 72, 77 ; 
L. E. 3 A. & E. 583, 593 ; 26 L. T. 948.— ADM., 
affirmed, (1873) 42 L. J. Adm. 46 : L. K. 5 P. G. 
301 ; 21 W. E. '393 ; 1 Asp. M. C. 603.— P.C. 

Lloyd v. Guibert, adopted. 

.lames v. L. A S. W. Ev. (1872) 41 L. J. Ex. 

1 86. 187 ; L. 11. 7 Kx. 287, 290 ; 27 L. T. 382 ; 
21 W. E. 25; 1 Asp. M. C. 226.— EX. CH. ; 
Nugent v. Smith (1*£>) 45 L. J. C. P. 19, 23 ; 

1 G. l\ 1). 19,21 ; 33 L. T. 731. — C.P.P., reversed, 
(1876) 15 L.^J. G. P. (tt>7 ; 1 C. P. D. 423 ; •34‘ 
L. T. 827 ; 24 W. E. 237 : 3 Asp. M. 0. 198* — C.A. 

LloydCV Guibert, considered. 

The M. Moxham (1875) 45 L. J. Adm. 36, 38 ; 
1 P. D. 43, 51 ; 33 L. T. 463 ; 3 Asp. M. C. 95.— 
A D34. (reversed, C.A., infra, col. 3424). 


Lloyd v. Guibert, adopted. 

Moore v. Harris (1876) 45 L. J. P. C. 55, 62 ; 
1 App. Cas. 318, 331 ; 34 L. T. 519 ; 24 W. E. 
887 ; £Asp. M. C. 173. — P.C. * 

Lloyd v. Guibert, referred to. 

Cohen v. South Eastern Ey. (1&7?) 25 
W. E. 475 ; 2 Ex. D. 253 ; 46 L. J."Ex. 417 ; 3£ 
L. T. 130 ; 3 Asp. M. C. 248.^c.A. 

hellish, L.J. — That case went upon the prin- 
ciple that when a man sent abo^.t the world, 
the authority he goes with is to contract accord- 
ing to the law of his own country.— p. 475. 

Lloyd v. Guibert, referred to. 

Chamberlain v. Napier (18S0) 49 L. J. Ch. 628 ; 
15 Ch. D. 614 ; 29 W. E. r94. — HALL, V.-C. 

^ Lloyd v. Guibert. ap})lied. 

The Caefhno and Maria (1S82) 7 P. D. 137 ; 
51 L. J. Adm. 67 ; 46 L. T. 835 ; 30 W. E. 766 ; 
4 Asp. M. C. 470.— C.A. - 

brett, L.J. — The case of Lloyd v. Guibert 
does not seem to me to govern this case absolutely, 
because the question there was whether or not a 
certain stipulation was implied in a contract. 
The contract was a contract of affreightment, 
and the question was whether there was to be 
implied into that contract a stipulation that if 
certain circumstances arose, ^and the master 
delivered up his ship and freight, the shipowner 
should not be made liable beyond the amount 
specified. The owner of the ship could only be 
relieved if there was such a stipulation in the 
contract of affreightment. There would have 
been no such stipulation if it was to be judged 
according to the law of the forum, that is, the 
law of the English Court. But there would be 
such a stipulation if the contract of affreightment 
was to be construed according to the law of the 
ship. It was there held that inasmuch as the 
contract of affreightment was made with the 
master or owner of a foreign ship abroad, the 
contract was the contract of the country of the 
ship ; in other words, that it was governed by 
the law of the 4i flag ” of the ship, and Inasmuch 
as in the country of that flag such a contract of 
affreightment would have had such a stipulation 
in it, then Ihe English, Court would hold that it 
had this stipulation in it. That i-s not this case, 
because the matter here is not the question of 
the construction of a contract, but of what 
authority arises out of the fact of a contract 
having been entered into. Still, if the contract 
was held there to be a foreign contract because 
it was made with regard to the shipment of 
goods on board a foreign ship, the principle 
governs this case, and would authorise our saying 
that the authority which arises out of the con- 
tract of shipment is the authority which the law 
of the country of the ship would give to the 
master ; and in accordance with that principle 
1 think this case ought to be decided. — p. 146. 

Lloyd v. Guibert, considered and dis- 
tinr/nished. 

Chartered Mercantile Bank of India v. Nether- 
lands India Steam Navigation Co. (1883)* 52 
L. J. Q. B. 220, 228 ; 10 Q. B. D. 521, 540 ; 48 L. T. 
546 ; 31 W. E. 445 ; 5 Asp. M. C. 65 ; 47 J. P. 
260.— C.A. 

lindley, L.J.— There can, I think, be no 
doubt that the parties were contracting with 
reference to English law, and not with reference 
to the law*of the country under whose flag the 
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ship sailed in order to obtain the privilege of 
trading with' Java. This conclusion is not at all 
at variance with Zloyd v. Guibert ^ but rather in 
accordance with it. It is true that in tha£ case 
the law o): the flag prevailed ; but the intention 
of the parties was admitted to be the crucial 
t§.st ; and tlfe law of the ship’s flag was con- 
sidered as the lawrrintended by the parties to 
govern their contract, as there was really no 
other law which they could reasonably be sup- 
posed to have contemplated.— p. 228. * 

Iloyd v.rijiiibert, applied. 

Jacobs r. Credit Lyonnais (1884) 53 L. J. Q. B. 
156 ; 12 Q. B. D. 589 ; 50 L. T. 194 ; 32 W. R. 
761. — C.A. BRETT, M/1, and BOWEN, L.J. 

Lloyd v. Guibert, followed. * 

Missouri SS. Co., Monroe’s Claim. In re (1889) 
58 L. J. Ch. 721 ; 42 Ch. D. 321 ; 61 L. T. 316 ; 
37 W. R. 696.— C.A. ' 

Lloyd v. Guibert, principle applied. 

The August (1891) 60 L. J. P. 57 ; [1891] P. 
328 ; 66 L. T. 32 ; 7 Asp. M. C. 110. — HANlsfeiN. P. 

Lloyd v. Guibert, applied. 

Krell v. Henry (1903) 72 L. J. K. B. 794 ; 
[1903] 2 K. B. 74p ; S9 L. T. 328. -C.A. 

Missouri Steamship Co, In re, Monroe’s 
Claim (1889) 58 L. J. Ch. 721 ; 42 Ch. D. 
321 ; 61 ij. T. 316 ; 37 W. R. 696 ; 6 Asp. 
M. C. 423. — C.A., applied. 

South African Breweries r. King (1S99) 68 

L. J. Ch. 530 ; [1899] 2 Ch. 173 ; 81 L. T. 76 ; j 
47 W. R. 681. — kekewich, J., affirmed, 69 L. J. 
Ch. 171 ; [1900] 1 Ch. 273 ; 82 L. T. 32 ; 48 
W. R. 2S9.— C.A. BINDLEY, M.R., WILLIAMS 
and ROMER, L.JJ. 

Missouri Steamship Co., In re, Monroe’s 
Claim, followed. 

Royal Exchange Assurance Corporation v. 
Sjoforsakrings Aktiebolaget Yega (1901) 70 L. J. 
K. B. 874"; [1901] 2 K. B. 567 ; S5 L. T. 241 ; 
50 W. R. 25 ; 6 Com. Cas. 189 ; 9 Asp. M. C. 233. 
— BIGHAM, J. 

Missouri Steamship Co., In re, applied. 
Kaufman - o . (Jerson (1903) 72 L. J. K. B. 596 ; 
[1903] 2 K. B. 114 ; 88 L. T. 691 ; 51 W. R.683. 
— wright, j. ; reversed, c.A. 

Steel Young & Co. v. Grand Canary Coaling 
Co. (1902) 87 L. T. 321 ; 7 Com. Cas. 213.— C.A. 
COLLINS, M.R., MATHEW and COZBNS-HARDY, 

l.jj. ; reversing phillimore, j. 

Shield v. Wilkins (1850) 19 L. J. Ex. 23S ; 

5 Ex. 304. — EX., applied. 

The Alhambra (1881) 50 L. J. Adm. 36 ; 6 
P. I). 68 ; 43 L. T. 636 ; 29 W. R. 655 ; 4 Asp. 

M. C. 410.— c.A. r 

Shield v. Wilkins, inapplicable. 

Dahl v. Kelson (1881) 50 L. J. Ch. 411, 418 ; 

6 App. Cas. 38, 50 ; 44 L. T. 381 ; 29 W. R. 543 ; 

4 Acp. M. C. 392. — H.L. (E.). 

Shield v. Wilkins, dictum adopted . 

Nielsen v. Wait (1885) 14 Q. B. D. 516, 521.— 
pollock, B. ; affirmed, C.A., giost, col. 3306. 

Scrutton v. Childs (1877) 36 L. T. 212; 3 
Asp. M. O. 373. — Q.B.D., held overruled. 
The.Nifa (1892) 62 L..J. P. 12 ; [1892] P. 411 : 


I R. 540 : 69 L. T. 56 ; 7 Asp. M. . C. 324.— 

JEUNE, p. and SMITH, J. 

smith, J.— In 8c ration v. Childs it does not 
seem that I took the right point, I was rather 
arguing whether the written part [of the charter- 
party] was to control the printed part. The 
point I should have taken which has been taken 
in all the cases since, is that the writing is not 
contradictory. You have got “ taking to and 
from ship's rail ” is to be at merchant’s expense. 
To be loaded and unloaded as customary does 
not contradict it. It means that the loading and 
unloading are to be according to the custom of 
the port, but not as regards the expenses to be 
borne. I do not know whether Scnitton v. 
Childs has been expressly, in so many words, 
overruled ; but my opinion is that it capnot 
stand after Holman v. Wade (Times, 11th May, 
1877) and Hayton v. Irwin (5 C. P. D. 130). 

Hayton v. Irwin (1879) 5 C. P. D. 130 ; 41 
L. T. 666 ; 28 W. R. 665 ; 4 Asp. M. C. 
212. — c.A., not applied. 

Horsley v. Price (1S83) 52 L. J. Q.B. 603, 606 ; 

II Q. B. D. 244, 250; 49 L. T. 101; 31 W. R. 
786 ; 5 Asp. M. C. 106.— NORTH, J. 

Hayton v. Irwin, followed. 

The Nifa (1892) 62 L. J. P. 12 ; [1892] P. 411 ; 
1 R. 540 ; 69 L. T. 56. — JEUNE, P. and SMITH, j. 

&e Alhambra, 49 L. J. P. 73 ; 5 P. D. 
256; 43 L. T. 31; 29 W. R. 215.— ADM. ; 
reversed , (1881) 50 L. J. P. 36 ; 6 P. D. 6S ; 43 

L. T. 636 ; 29 W. R. 655 ; 4 Asp. M. C. 410. 
—C.A. 

The Alhambra, observed upon. 

Horsley r. Price (1883) 52 L. J. Q. B. 603 ; .11 
Q. B. D. 244, 250 ; 49 L. T. 101 ; 31 W. R. 786 ; 
5 Asp. M. C. 106. — NORTH, J. 

The Alhambra, folluioed. 

Reynolds v. Tomlinson (1896) 65 L. J. Q. B. 
496 ; [1896] 1 Q. B. 586 ; 74 L. T. 591 ; 8 Asp. 

M. C. 150. — day, J. See extract, infra. 

< ^ r 

Nielsen v. Wait (1885) 55 L. J. Q. B. 87 ; 16 
Q. B. D. 67 ; 54 L. T. 344 ; 34 W. R. 33 ; 

5 Asp. M. C. 553. — C.A., distinguished . 
Reynolds v. Tomlinson (1896) 65 L. J. Q. B. 
496 ; [1896] 1 Q. B. 586 ; 74 L. T. 591 ; S Asp. 
M. C. 150. 

day, j. — T here is no question here of demur- 
rage, but simply whether the captain was bound 
to proceed to Gloucester. That is a very different 
question to that considered in Nielsen v. Wait. 
If a place is not a safe port in the ordinary sense, 
it is not safe for any slifp of this size with such 
a cargo to attempt to go to Gloucester. I know 
of no custom which can impose upon the captain 
the duty of unloading his ship and taking her 
up to a place without the whole cargo on board. 

. v . .the County Court judge was, I think, wrong 
in nolding tnat Glouccste^was a safe port, having 
regard to the custom, because the custom is not, 
in r my judgment, incorpofatod with^any contract 
“thatriias been” made. The contract is to 
deliver at a safe pcfrt in the ordinary* sense, not 
at a safe port rendered safe by custom. This, to . 
my mind, brings the case entirely within the 
principle of The Alhambra, (supra). — p. 498. 
lawrance, j. to the same effect. 
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Jones y. Hough (18S0) 49 L. J. Ex. 211 ; 5 
Ex. D. 115 ; 42 L. T. 108 ; 4 Asp. M. C. 
24S. — C.A., followed. 

The Princess (1894) 6 R. 723 ; 70 L. T. 388 ; 7 
Asp. M. C. 432. — jeune, P. 

Jones v. Hough, commented on. 

Rnyner r. Rederiaktiebolaget Condor (1S95) 64 
L. J. Q. B. 540 ; [1895] 2 Q. B. 289 ; 15 R. 542 ; 
73 L. T. 96 ; 8 Asp. M. C. 43. — MATHEW, j. 

Hansen v. Harrold (1894) 63 L. J. Q. B. 744 ; 
[1894] 1 Q. B. 612 ; 9 E. 315 ; 70 L. T. 
475 ; 7 Asp. M. C. 464. — C.A., referred to. 
Williams v. Canton Insurance Office (1901) 70 
m L. J. K. B. 962 ; [1901] A. C. 462 ; 85 L. T. 
317 ; 6 Com. Cas. 256. — H.L. (e.). lords hals- 
BURY-. L.C., MACNAGHTEN, DAYEY, BRAMPTON 
and LINDLEY. 

Leslie v. De la Torre (1795) cited 12 East 
578, 583. — K.B., doubted. 

Nash r. Armstrong (1861) 10 C. B. (n.s.) 259 ; 
7 Jur. (N.S.) 1060 ; 30 L. J. C. P. 286 ; 9 W. E. 
782. — C.P. 

■\VILLES, J. — [Leslie v. Be la Torre , where Lord 
Kenyon, C.J., decided that an agreement by 
charter-party being under seal, a parol agree- 
ment inconsistent with, and to a certain extent 
altering it, could not be set up.] I doubt the 
accuracy of the ruling attributed to Lord Kenyon 
in Leslie v. Be la Torre. 

Barrick v. Buba (1857) 26 L. J. C. P. £S0 : 
2 C. B. (n.s.) 563 ‘ — c.p., referred to. 

Frost r. Knight (1872) 41 L. J. Ex. 78 ; L. R. 

7 Ex. Ill ; 26 L. T. 77 ; 20 W. E. 471.— EX. OH. ; 
Roper r. Johnson (1873) 42 L. J. C. P. 65 ; L. E. 

8 C. P. 167, 177 ; 28 L. T. 296 ; 21 W. E. 384.— 
C.P. ; Johnstone v. Milling (1886) 55 L. J. Q. B. 
162; 16 Q. B. D. 460, 470; 54 L. T. 629; 34 
W. E. 238; 50 J. P. 694.— C. A. 

Lyon v. Mells (1804) 5 East 428 ; 7 E. E. 
726. — K.B., explained. 

Chippendale r. Lancashire and Yorkshire Ey. 
(IS51) 21 L. J. Q. B. 22 ; 15 Jur. 1106 ; 7 Eailw. 
Cas. 824.— COLERIDGE aild*ERLE, JJ. 

Lyorrv. Mells, explained. 

Redhead r. Midland Ey. (1869) 38 L. J. Q. B. 
169, 175 ; L. E. 4 Q. B. 379, 391 ; 9 B. & S. 519; 
20 L. T. 628 ; 17 W. E. 737.— EX. CH. 

Lyon y. Mells, discussed and applied. 

Liver Alkali Co. r. Johnson (1874) 43 L. J. Ex. 
216, 222 ; L. E. 9 Ex. 338, 342 ; 31 L. T. 95 ; 2 
Asp. M. O. 332.— EX. CH. 

Lyon v. Mells, discussed and applied. 
Kopitofl: r. Wilson (1876) 45 L. J. Q. B. 436; 

.1 Q. B. 1). 377, 381 ; 34 ,L. T. 6 77 ; 24 W. E. 
706 ; 3 Asp. M. 0. 163.— Q.B.D. 

Lyon v. Mells, discussed. 

Nugent r. Smith (1876) 45 L. J. O. P. 697, 704 ; 

1 C. P. L). 423, 432 ; 34 L. T. 827 ; 24 W. E. 237 ; 

3 Asp. M. C. 198. — c.A,; Harris r. Gp W. Ey* 
(.1876) 45 L. J. Q. B. 7X), 736 ; 1 Q. B. D. 515, 
519 ; 34 L. T.^47 ; 25 Vf. E. 63. -Q.B.D. 

Lyon v. Mells, applied. 

Steel r. Sfftte Line SS. Co. (1877) 3 App. Cas. 
72, 77 ; 37 L. T. 3j}3 ; 3 Asp. M.C.516. — H.L.(SC.) ; 
The Olenfruin (1885) 54 L. J. P. 49 ; 10 P. i). 
103, 1 08 ; 52 L. T. 769 ; 33 W. E. 826 ; 5 Asp. 
M. C.^i 13.— BUTT. J. 


Cohn v. Davidson (1S7'7) 46 L. J. Q. B. 305 ; 
2 Q. B. D. 455 ; 36 L. T. 244 ; 25 W. E. 
369 ; 3 Asp. M. O. 374. — Q.B.D., distin- 
guished. .r* 

The Eona (1884) 51 L. T. 28; 5 Asp. M. C. 
259 . — hannen, P. and field, j. 

field, J. — I myself do not believe~that Lush^ 
L.J. (in the above case), intended to lay down 
any such doctrine as that a passenger, whose duty 
it is to use due care and skill, may^be excused 
for a breach of that duty r simply if he honestly 
exercises a judgment in doing it. That certainly 
was not the view which the Court (of which I 
had the honour of being a meTnber) took of that, 
but we considered in that case, although the 
question itself was made C strong point by the 
tfoJicitor-General, that it might possibly, taken 
by itself, have misled the jury, yet when accom- 
panied by the observations of the Lord Justice, 
in summing-up to the jurjr, it showed that no 
such damage was sustained. That was the true 
effect of Cohn v. Bar id son, in my opinion. I 
cannot see that, in the present case, the master 
brings himself within that protection, because he 
took no means and exercised no judgment what- 
ever. — p. 33. 

Stanton v. Richardson (1872) 41 L. J. C. P. 
ISO; L. E. 7 C. P. 421; 27 V. T. 513.— C.P. ; 
affirmed , (1874) 43 L. J. C. P. 230 ; L. E. 9 C. P. 
390 ; 30 L.T. 643. — EX. CH. ; the latter decision 
affirmed, (1875) 45 L. J. C. P. 78 p33 L. T. 193 ; 
24 W. E. 324 ; 3 Asp. M. C. 23.— H.L. (E.). 

Stanton v. Richardson, applied. 

Kopitoff v. Wilson (1876) 45 L. J. Q. B. 436, 
439 ; 1 Q. B. D. 377, 381 ; 34 L. T. 677; 24 W. E. 
706 ; 3 Asp. M. C. 163.— Q.B.D. 

Stanton v. Richardson, applied. 

Queensland and National Bank v. P. & O. 
Steam Navigation Co. (1898) [1898] 1 Q. B. 567 ; 
67 L. J. Q. B. 402 ; 78 L. T. 67 ; 46 W. E. 324 ; 

8 Asp. M. C. 338.— C.A. 

Thin v. Richards (1892) 62 L. J. Q."b. 39 ; 
[1892] 2 Q. B. 141 ; 66 L. T. 584 ; 40 W. E. 
617 ; 7 Asp. M. C. 165. — C.A., explained. 

The Vortigern (1899) 1)8 L. J. P. 49 ; [1899] 
P. 140; 80 L. T. 3S2; 47 W. R/437 ; 8 Asp. 
M. C. 523.— c.A. russell, c.j., smith and 

COLLINS, L.JJ. 

smith, L.J. — But there is also the case in this. 
Court in the year 1892 of Thinv. Richards $ Co., 
which X ain unable to distinguish on principle 
from the present. . . . The doubt expressed by 
Lord Esher as to whether it was a voyage divided 
into stages seems to me to have been, not that a 
voyage could never be divided into stages if the 
necessity of the case required it, but whether in 
such a comparatively short voyage as from Oran 
to Liverpool the necessity of dividing the voyage 
into sfages had been established by proof. — 
pp. 56, 57. 

Thin v. Richards, applied. 

Greenock SS. Co. r. Maritime Insurance Cp. 
(1902) [1903] 1 K. B. 367 ; 51 W. E. 447 ; 9 
Asp. M. C. 364.— BIG ham, J. ; affirmed, C.A. 

Behn v. Burness (1861) 31 L. J. Q. 15. 73 ; 

8 Jur. (n.S.) 35S. — Q.B. ; reversed, (1863) 32 
L. J. Q. B. 204; 3 B. &; S. 751 ; 9 Jur. (N.S.) 
620 ; 8 L. TV207 ; 11 W. E. 496.— EX OH. And 
see post. 
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Behn v. Burness {supra), observations adopted. 
Heilbutt v. Hickson (1872) 41 L. J. C. P. 228 ; 
L. R. 7 C. P. 438, 450 ; 27 L. T. 336 ; 20 W. R. 
1035,-^-c.P. ; Corkling v. Massey (1873) 42 L. J. 
C. P. fc3 ; L. B. 8 C. P. 395, 400 ; 28 L. T. 636 ; 
21 AV, E. 680 ; 1 Asp. M. C. IS.— C.P. 

■r ^ 

Belm y. Burness, followed. 

Oppenlreim v. Phaser (1876) 34 L. T. 524 ; 3 
Asp. M. C. 146 . — q.b.d. ; Sheffield Silver Nickel 
and Plated Oo. v. Unyjin (1877) 46 JO. J. Q. B. 
299, 304 ; 2 Q. B. D. 214, 223 ; 36 L. T. 240 ; 25 
W. E. 493 .^-q.b.d. ; Lodwick v. 'Perth (Earl) 
(1884) 1 Times L. $. 76. — GROVE, J. 

Belm y. Burness, . referred to. 

Irish Land Commission r. Maquay (1891) 28 
L. E. Ir. 342. — EX. d. And see Barnard r. Fabar 
(1893) 41 W. E. 193.— C. A. LINDSEY, BOWEN 
and A. L. SMITH, L.JJ. 

Belm y. Burness \ principle applied. 

Bentsen v. Taylor (1893) 63 L. J. Q. B. 15 ; 
[1893] 2 Q. B. 274 ; 4 E. 510 ; 69 L. T. 487 ; 42 
W. R. 8 : 7 Asp. M. C. 385.— C. A. ESHE8, M.R., 
BOWEN and KAY, L.JJ. 

Glaholm y. Hays (1841) 2 Man. & G. 257 ; 2 
Scott N. E. 471 ; 10 L. J. C. P. 98.-C.P., 
com mented on. 

Tarrabochia r. Hickie (1S56) 1 H. & N. 183 ; 
26 L. J. Ex. 26. — EX. 

BBAMWELLf b. — If the contract is to load at a 
particular port, the very language compels us to 
construe that as a condition precedent. So in the 
case of Glaholm v. Haps, where the agreement 
was that tiie vessel should sail on a particular 
day. In the present case the only thing which 
made me doubt was an expression of Maule, J. , in 
Glaholm. v. Hays (which is a dictum, rather than 
an authority). ’ He says, in the course of the 
argument : “It will be said that if the sailing on 
the 4th February is a condition precedent, in this 
case the sailing within a reasonable time would 
also have been held to be a condition precedent. 
There i:f a difficulty in saying that one is to be a 
condition precedent and not the other. But the 
case of Freeman v. Taylor (8 Bing. 124), is an 
express authority that the sailing within a 
reasonable time is not a condition precedent. ” 

Glaholm v. Hays, doubt in explained. 

Dimech v. Corlett (1858) 12 Moore P. C. 199. 
— P.C. 

Glaholm v. Hays, referred to. 

Jackson v. Union Marine Insurance Co. (1874) 
44 L. J. C. P. 27 ; L. B. 10 C. P. 125, 133 ; 31 
L. T. 789 ; 23 W. E. 169 ; 2 Asp. M. C. 135.— 
EX. CH. ; CLEASBX, B. dissent iny. 

Ollive v. Booker (1847) 17 L. J. Ex. 21 ; 1 
Ex. 4 1 6. — ex. , followed-. 

Dimech v. Corlett (1858) 12 Moore P.*J. 199. 
P.C., explained. 

Behn r. Burness (1863) 32 L. J. Q. B. 204 ; 3 
B. & S, 751 ; 9 Jur. (N.S.) 620 ; 8 L. T. 207 ; 11 
W. R. 496. — ex. CH. 

Ti 

Ollive v. Booker, referred to. 

Jackson r. Union Marine Insurance Co. (1874) 
44 L. J. C. P. 27 j L. E. 10 C. P. 125 ; 31 L. T. 
789 ; 23 W. E. 169 ; 2 Asp. M. C. 435.— EX. CH. 

Skandinav, The, 50 L. J. P. 46. — adm.; 
reversed, (18^2) 51 L. J, P. 93.— C.A? 


Crow v. Balk (1846) 8 Q. B. 467 ; 15 L. J. 

Q. B. 183 ; 10 Jur. 374. — Q.B., disapproved. 
Bruce v. Nicolopulo (1855) 11 Ex. 129 ; 3 
C. L. E. 775 ; 24 L. J. Ex. 321 ; 3 W. E. 483. 

— EX. 

pollock, c.B. — I have read the case of Crow 
v. Falk and cannot subscribe to it. — p. 134. 
alderson and platt, bb. concurred. 

Crow v. Falk, considered. 

Yalente v. Gibbs (1859) 6 C. B. (N.S.) 270 ; 28 

L. J. C. P. 229 j 5 Jur. (N.S.) 1213 ; 7 W. R. 
500.— C.P. 

COCKBURN, C.J. — Croio v. Falk is an authority 
in point, and, although it seems to have been 
reflected on by the Court of Exchequer in Bruce • 
v. Xicolopulo, it was not necessary on that occa- 
sion to overrule it, and I, for one, am not disposed 
to dissent from it. — pp. 2S4, 285. 

Crow v. Falk, not followed. 

The Carron Park (1S90) 59 L. J. Adm. 74 ; 15 
P. D. 203 ; 63 L. T. 356 ; 39 W. E. 191 ; 6 Asp. 

M. C. 543.— HANNEN, P. 

Bruce v. Nicolopulo (1855) 24 L. J. Ex. 321 ; 

11 Ex. 129 ; 3 C. L. E. 775 ; 3 W. E. 483. 
— EX . , disti ngu ish ed. 

Cohn r. Davidson (1877) 46 L. J. Q. B. 305, 
307 ; 2 Q. B. D. 455, 460 ; 36 L. T. 244 ; 25 
W. R. 369 ; 3 Asp. M. C. 374.— Q.B.D. 

Bruce v. Nicolopulo, followed. 

Tflb Carron Park (1890) 59 L. J. Adm. 74 ; 15 
P. D. 203, 206 ; 63 L. T. 356 ; 39 W. E. 191 ; 6 
Asp. M. C. 543.— HANNEN, p. 

Barker v. McAndrew (1S65) 34 L. J. C. P. 
191 ; 18 C. B. (N.S.) 759 ; 11 Jur. (N.S.) 
637; 12 L. T. 459 ; 13 W. E. 779.— C.P., 
appro ved and followed. 

Harrison v. Garthorne (1872) 26 L. T. 50S ; 20 
W. R. 722 ; 1 Asp. M. C. 303.— Q.B. ; Hudson v. 
Hill (1874) 43 L. J. C. P. 273 ; 30 L. T. 556. 
—C.P. 

• 

Barker v. McAndrew, distinguished. 

Cohn v. Davidson»(1877) 46* L. J. Q. B. 305, 
307 ; 2 Q. B. D. 455, 460 ; 36 L. T. 244 ; 25 W. 11. 
369 ; 3 Asp. M. C. 374. — Q.B?D. • * 

Barker v. McAndrew, applied. 

Nottebohm r. Richter (1886) 56 L. J. Q. B. 33 ; 
IS Q. B. D. 63, 66 ; 35 W. B. 300.— C.A. 

Barker v. McAndrew, followed. 

The Carron Park (1890) 59 L. J. Adm. 74 ; 15 

P. D. 203, 206 ; 63 L. T. 356 ; 39 W. li. 191 ; 6 
Asp. M. C. 543.— HANNEN, P. 

Barker v. McAndrew, approved and applied. 
Perth General Station Committee r. Ross 
(1897) [1897] A. C. 470 ; 66 L. J. P. C. 81 ; 77 
L. T. 226.— H.L. (SC.). 

The Carron Park (1890) 59 L. J. P. 74 ; 15 
P. D. 203 ; 63 L. T. 356 ; 39 W. R. 191 ; 

6 Asp. M. C. 543.— HANNEN, P ., followed; 
Milburn r. Jamaica Fruit-importing and Trad- 
ing Co. (1900) 69 L.^/Q. B. 860; [i960] 2 

Q. B. 540 ; 83 L. T. 321 ; 5 Com. Cas. 346.— 
CT.A. A. L. SMITH, VAUGHAN WILLIAMS and 
ROMEft, L.JJ. 

e ^ 

The Carron Park, applied. 

Rathbone r. Maclver (1903)“ 72 L. J. K. B. 
708 ; [1903] 2 K. B. 378 ; 89 L. T. 3/S ; 52 AY. R. 
68 ; 8 Com. Cas. 303. — C.A. ** 
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Aymar v. A&tor (J82G) 6 Ooweti 2(1(5. — 
AMER, referred to. 

Pandorf v. Hamilton (1886) 55 L. J. Q. B. 
546; 17 Q. B. D. 670, 683: 55 L. T. 409; 
35 W. R. 70 ; (5 Asp. M. C. 44. — c.A., reversed. 
H.L. (E.). (xee infra). 

Pandorf v. Hamilton (1885) 16 Q. B. JD. 
629 ; 54 L. T. 536 ; 34 W. R. 488.— LOPES, L.J. ; 
reversed, (1886) 55 L. J. Q. B. 546; 17 Q. B. D. 
670 ; 55 L. T. 499 ; 35 W. R. 70 ; 6 Asp. M. C. 
44. — c.A. ; which tons reversed , nom. Hamilton v. 
Pandorf (1887) 57 L. J. Q. B. 24; 12 App. Cas. 
518 ; 57 L. T. 726 ; 36 W, R. 369 ; 52 J. P. 196 ; 
6 Asp. M. C. 212.— H.L. (E.). 

Hamilton v. Pandorf, dictum adopted. 
Thames and Mersey Marine Insurance Co. r. 
Hamilton (1887) 56 L. J. Q. B. 626 ; 12 App. Cas. 
484, 492 : 57 L. T. 695 ; 36 W. R. 337 ; 6 Asp. M. C. 
200.— H.L. (E.). 

Hamilton v. Pandorf, dictum adopted. 

The Bedouin (1893) 63 L. J. P. 30 ; [1894] 
P. I : 6 R. 693 ; 69 L. T. 782 ; 42 W.ll. 299 ; 7 
Asp. M. C. 391.— C.A 

Hamilton v. Pandorf, distinguished. 
Ballantyne v. Mackinnon (1896) 65 L. J. Q. B. 
616 : [1896] 2 Q. B. 455 ; 75 L. T. 95 ; 45 W. R. 
70.— c.A. 

Hamilton v. Pandorf, referred to. 

Trinder v. Thames and Mersey Marine insur- 
ance Co. (1898) 67 L. J. Q. B. 666 ; [1S9S] 2 Q. B. 
114 ; 78 L. T. 485 ; 46 W. R. 561 : 8 Asp. M. C. 
373.— c.A. 

Hamilton v. Pandorf, applied. 

Blackburn r. Liverpool, Brazil, and River Plate 
Steam Navigation Co. (1901) 71 L. J. Q. B. 177 : 
[1902] 1 K. B. 290 ; 85 L. T. 783 ; 50 W. R. 272. 

—WALTON, J. 

Hamilton v. Pandorf, applied. 

The Torbrvan (190°) [1903] P. 35 ;*9 Asp. M.C. 
358. — phillimoke, J. ; affirmed, C.A. 

Hamilton v. Pandorf, dictum considered. 
l%Wn r. Thortay (1903) 72 L. J. K. B. 787 ; 

[ 1903 ] A. 0. 443 ; 89 L. T. 314 ; 52 W. R. 81.— 
u.L. (e.). 

Beataon v. Schank(1803)3 East 233 ; 7 R. R. 
480.— K.B., referred to. 

Inman SS. Co. r. Biscboif (1882) 52 L.J. Q. B. 
169 ; 7 App. Cas. 670, 672 ; 47 L. T. 581 ; 31 W. R. 
Ml ; 5 Asp. M. C. 0. — ILL. (B.). 

Touteng v. Hubbard (1802) 3 Bos. & 1\ 291. 
— C.P., applied. 

Uoipol r. Smith (1872) 41 L, J. Q. B. 153, 
157 : L. It. 7 Q. B. 404 *41 2 ; 26 L. T. 361 ; 20 
W. R. 332.— Q.J*. 

Touteng v. Hubbard, dictum disapproved. 
Jackson v. Union Marine Insurance Co. (1874) 
44 L. J. 0. P. 27, 29 : L. R. 10 C. P. 125, 134 : 
31 L. T. 789 ; 23 W. 71^169 ; 2 Asp. IT. C. 4359- 
EX. cu. 

Medeiros v. Hill ’(1832) 1 L. J. C. P. 77 ; 

8 Bjpg. 231 ; 1 M. &: Sc. 311 : 3 Car. & P. 
182. — C.P., commented on. 

The Helen (1-365) 35 L. J. Adin. 2, 6 ; L. R. 1 
A. & E. 1, 7 : 11 ,Jur. (N.S.) 1025 ; 13 L. T. 305 : 
14 R. 136.— ADM. 


Medeiros v. Hill, considered. 

Jackson v. Union Marine Insurance Co. (1874) 
44 L. J. C. P. 27, 39 : L. R. 10 C. P. 125, 139 ; 
31 L. T. 789 ; 23 W. R. 169 ; 2 Asp. M. C. 435.— 
ex. cA. .- 

r 

Geipel v. Smith (1872) 41 L. J. Q. B. 153 ; 
L. R. 7 Q. B. 404 : 26 L. T. 331 ; 20 W. R. 
332. — Q.B., discussed. - ** 

Rodoconachi r. Elliott (1873) 42 L. J. C. P. 
247, 252 : L. R. 8 C. P. 649, 665 ; 2SJL T. 840.— 
C.P., affirmed, (1874) 43 L. J. C. P. 255 ; L. R. 9 
C. P. 518 ; 31 L. T. 239 ; 2 Asp. M. C. 399.— 
ex. cie. : Jackson v. Union Mamie Insurance 
Co. (1874) 44 L. J. C. P. 27,-31 ; L. R. 10 C. P. 
125, IBS ; 31 L. T.789 ; 23 W. R. 169 ; 2 Asp. M. C. 
435. — ex. ch. : Dahl Nelson (18S1) 50 
. J. Ch. 411, 419 ; 6 App. Cas. 38, 53 ; 44 
. T. 381 ; 29 W. R. 543 ; 6 Asp. M. C. 392.— 
H.L. (e ). 

Geipel v. Smith, applred. 

Nobel’s Explosives Co. v. Jenkins & Co. (1896) 
65 L. J. Q. B. 638 ; [1S96] 2 Q. B. 326 ; 75 L. T. 
163 ; S, Asp. M. C. 181.— MATHEW, J. 

Barrie v. Peruvian Corporation (1897) 2 
Com. Cas. 50. — MATHEW, J., followed. 
Newman and Dale Steamship Co., and British 
and South American Steamship Co., In re (1902) 
72 L. J. K. B. 110 ; [1903] 1 K. B. 262 ; 87 L. T. 
614; S Com. Cas. 87; 9 Asp. M. C. 351.— 

BIGHAM, J. 

Avery v. Bowden (1856) 26 L. J. Q. B. 3 ; 
6 El. & Bl. 953 ; 3 Jur. (N.S.) 238 ; 5 W. R. 
45. — ex. CH., applied. 

Phillipson v. Hayter (1870) 40 L. J. C. P. 14, 
16 ; L. R. 6 C. P. 38, 42 ; 23 L. T. 556 ; 19 W. R. 
130. — c.P. ; Wilkinson r. Verity (1S71) 40 

L. J. C. P. 141 ; L. R. 6 C. P. 206; 24 L. T. 
32; 19 W. R. 604. — c.P. : Frost v. Knight (1872) 
41 L. J. Ex. 78 ; L. R. 7 Ex. Ill ; 26 L. T. 77 ; 
20 W. R. 471.— ex.ch. 

Avery v. Bowden. Sec 
Roper v. Johnson (1873) 42 L. J. C. P. 65 ; 
L. R. S C. P. 167, 177 : 28 L. T. 296 ; 21 W. R. 
384.— C.P. 

Avery v. Bowden, explained and applied. 
Hudson v. Hill (1874) 43 L. J. C. P. 273,281 ; 
30 L. T. 555.— c.P. 

Avery v. Bowden, distinguished. 

Byrne v. Van Tienhoven (1880) 49 L, J. C. P. 
316, 320 ; 5 C. P. D. 344, 350 ; 42 L. T. 371 ; 44 
J. P. 667.— C.P.D. 

Avery v. Bowden. See 
Johnstone v. Milling (1886) 55 L. J. Q. B. 
162 ; 16 Q. B. U. 160, 470; 54 L. T. 629; 34 
\V. R. 238 : 50 J. 1‘. 694.— C.A. 

Pole v. Cetovich (I860) 30 L. J. C. P. 102 ; 

9 O. B. (N.S.) 430 : 7 Jur. (N.S.) 004 ; 

3 L. T. 438; 9 W. R. 279.— C.P. , distin- 
guished. 

The ' Patria (1871) 41 L. J. Adm. 23, 30 ; 
,L. H. 3 A. & E. 436 ; 24 L. T. 849 ; 1 Asp. M. C. 
71.— ADM. 

Pole v. Cetovich, applied. 

The Teutonia (1872) 41 L. JpAdm. 57 ; L. R. 
4 P. C. 171:8 Moore P. C. (N.S.) 411 ; 26 L. T. 48 ; 
20 W. R. 421.— r.C. 
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Davis v. Garrett (1830) 8 L. J. (o.s.) C. P. 
253 : 8 Bing. 71<! ; 4 M. & P. 540 ; 31 
R. R. 524. — C.P., distinguished. 

Tayjpr v. G. N. By. (1866) 35 L. J. C. P. 210, 
215 ; 1*R. 1 G. P. 385, 38S ; 12 Jnr. (N.sf) 372 ; 
14 L. T. 3(53 ; 14 W. R. 639 ; 1 H. & R. 471.— 
C.P. c r 

r Davis v. Garrett, applied. 

Grill i\ General Iron Screw Collier Co. (186 G) 
So L. J. C. P. 321, 331 ; L. R. 1 C. P. 600, 613 : 
12 Jur. (N.s.) 727 : 14 W. R. 893. — C.P.-, affirmed, 
<1868).— EX. CH. (infra, col. 8323). ^ 
c 

Davis v. Garrett, referred to. 

Harris v. G. W. Ry. (1876) 45 L. J. Q. B. 729. 
736 ; 1 Q. B. B. 515, 5£4 ; 34 L. T. 647 : 25 W. r! 
63. — Q.B.D., lush, J. dissenting. 

<r 

Davis v. Garrett, approved ' and followed. 
Scaramanga v. Stamp (1880) 49 L. J. 0. P. 
'674, 676 ; 5 C. P. D. £95, 299 : 42 L. T. 840 ; 28 
W. R. 691 ; 4 Asp. M. C. 295.— c.A. 

Davis v. Garrett, applied. 

Lilley r. Doubleday (1881) 51 L. J. Q. R. 310 ; 
7 Q. B. D. 510 ; 44 L. T. 814 : 46 J. P. 70S.— 
q.b.d. ; Svensden r. Wallace (1SS5) 54 L. J. Q. B. 
497 ; 10 App. Cas. 404, 412 ; 52 L. T. 901 ; 34 
W. R. 309 : 5 As£>. M\ C. 453. — H.L. (E.) ; Royal 
Exchange Shipping Co. r. Dixon (1886) 56 
L. J. Q. B. 266 ; 12 App. Cas. 11 ; 56 L. T. 206 ; 
35 W. R. 46 U; 6 Asp. M. C. 92.— H.L. (E.). 
LORDS I-JALSBURY. L.C., BLACKBURN and WATSON. 

Petersen v. Ereebody (1895) 65 L. J. Q. B. 
12 ; [1895] 2 Q. B. 294 ; 14 R. 493; 73 

L. T. 163 ; 44 W. R. 5 ; S Asp. M. C. 55.— 
C.A., distinguished. 

Aktieselkab Helios v. Ekman (1897) 66 
L. J. Q. B. 538 ; [1897] 2 Q. B. 83 ; 76 L. T. 

537 C.A. ESHER, M.R.. SMITH and CHITTY, 

L.JJ. 

Wheeler v. Bavidge (1854) 23 L. J. Ex. 
221 ; 9 Ex. 668 ; 2 O. L. R. 1077.— EX., 
adopted. 

Jackson v. Onion Marine Insurance Co. (1874) 
44 L. J. C. P. 27, 36 ; L. R. 10 C. P. 125, 135 ; 
31 L. T. 789 ; 23 W. R. P69 ; 2 Asp. M. C. 435.— 
EX. CH. 

Le Blanch v. Granger (1866) 35 Beav. 187. — 

M. R., applied. 

Adamson v. Gill (1868) 17 L. T. 464.— 
MALINS, v.-c., reversed 18 L. T. 278.— 
CAIRNS, L.J. 

Heriot v. Nicholas (1864) 12 W. R. 844.— 
L.J., referred to. 

Adamson v. Gill (1S68) 18 L. T. 278. — 
CAIRNS, L.J. 

Sevin v. Deslandes (1861) 30 L. J. CJp 457 ; 
7 Jur. (N.s.) 837 ; 3 L. T. 461 ; 9 W. R. 
21 8 . — M.R., distinguished. 

■Bucknall r. Tatem (1900) 83 L. T. 121. — c.A. 
SMITH and WILLIAMS, L.JJ. 

Smith, l.j. — T he vessel was to proceed to 
Bussorah, and it was provided that the charterers 
should be at liberty to cancel the charter-party 
if the vessel was not there by the 18th June. 
The vessel was Retained at Delagoa Bay unload- 
ing cargo until it was impossible for her to get 
to Bussorah by the 18tli June. . . . Naturally, 
under the circumstances, the shipowners asked 


the charterers for an extension of the time for 
cancellation of the charter, as it was impossible 
for them to perform their agreement to have the 
vessel at Bussorah by the 18th June. The 
charterers refused, and declined to say whether 
they would or would not load -the vessel when 
she got to Bussorah, but said that, If they did 
so, the shipowners would have to accept a 
reduced rate of freight. It seems to me to be 
most unreasonable for the charterers, under 
those circumstances, to come to the Court and 
: ask for an injunction, as of right, to prevent the 
shipowners from sending their vessel upon any 
voyage except a voyage to Bussorah under this 
charter-party. . . . The matter of an injunction 
of this kind was thoroughly threshed out in the 
cases of De Matt-os v. Gibson (see ante, col. 1322), 
and Sevin v. Deslandes, and I agree that, where 
there is a legal right, ordinarily, the person 
having that right can come to a Court of equity 
and obtain an injunction. The rule is, however, 
subject to this qualification, that the plaintiff must 
not have done anything which may disentitle 
him to come to a Court of equity to ask for an 
injunction. In this case T think that the plain- 
tiffs have* so acted as to disentitle them to an 
injunction. — p. 122. 

Saville v. Campion (1S19) 2 B. & Aid. 503 ; 
21 R. R. 376 .— k.b ..followed. 

Campion v. Colvin (1836) 3 Bing. N. C. 
17 ; 3 Scott 338 ; 2 Hodges 116 ; 5 L. J. C. P. 
317.— C.P. . 

Trinity House v. Clark (1815) 4 M. & S. 
288. — K.B., distinguished. 

Weir v. Union Steamship Co. (1900) 69 
L. J. Q.B. 809; [1900] A. C. 525 : 83 L. T. 91 ; 
5 Com. Cas. 368. — H.L. (e.). 

Omoa and Cleland Coal and Iron Co. v. 
Huntley (1877) 2 0. P. D. 4G4 ; 37 L. T. 
184 ; 25 W. R. 675 ; 3 Asp. M. C. 501.— 
C.P.D., held applicable. 

Weir v. Union Steamship Co. (1900) 69 L.J. 
Q. B. S09 ; [1900] A. C. 525 ; 83 L. T. 91 ; 
5 Com. Cas. 363. — H.L. (e.). 

Towse v. Henderson (1850) 19 IT Ex. 
163 ; 4 Ex. S90.-r-EX., adopted. 

Southampton Steam Colliery Co. r. Clarke 
(1870) 40 L. J. Ex. 8, 12 ; L. ft. 6 Ex. 53, 57 ; 
19 W. R. 214. — ex. CH. ; Catorr. Great Western 
Insurance Co. of New York (1873) 42 L.J. C. P. 
266, 272 : L. R. S C. P. 552, 561 ; 29 L. T. 136; 
21 W. R. 850 ; 2 Asp. M. C. 90.— C.P. 

Towse v. Henderson, applied. 

Weir v. Union Steamship Co. (1900) 69 
L. J. Q. B. 809 ; [190JJ] A. C. 525 ; 83 L. T. 91 ; 
5 Com. Cas. 363. — H.L. (E.). LORDS DAVEY, 
BRAMPTON and ROBERTSON. 

Lucas v. Nockells (1833) 4 Bing. 729 ; 10 
Bing. 157 ;1M. & P. 783 :2 Y.&J. 804 ; 
- 1 Ck & F. 438 ; 29- R. R. 721.— H.L. (E.), 

distinguished. ** 

Sinclair r. Broughton <1882) L. K 9 Ind. App. 
lo2, 172 ; 47 L. T. 170.— P.C. 

* * 

Lucas v. Nockells, commented on. 

Allen v. Flood (1898) 67 If. J. Q. B. 119 ; 
[1898] A. C. 1, 20 ; 77 L. T. 717 ; 46 W. R. 258 ; 
62 J. P. 595.— H.L. (E.). ^ 
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Colvin v. Newberry (1828) 8 B. & C. 166 ; 

6 L. J. (o.s.) K. B. 239. — K.B. ; reversed 
nom. Newberry r. Colvin (1830) 4 M. & P. 
876; 7 Bing. 190; 1 C. & J. 192; 1 Tyr. 
55 ; 9 L. J. (O.s.) Ex. 13.— EX. CH. ; the latter 
decision affirmed nom. Colvin r. Newberry 
(1832) 1 01. & F. 283 ; (5 Bligh (N.S.) 167.— 

H.L. (E.). 

Colvin v. Newberry, distinguished. 

Gilkison. v. Middleton (1857) 2 C. B. (N.S.) 
134; 26 L. J. C. P. 209. — C.P. See extract, 
post, col. 3339. 

Colvin v. Newberry, discussed. 

Sandeman r. Scnrr (1866) 36 L. J. Q. B. 58 ; 

L. R. 2 Q. B. 96 ; 8 B. & S. 50 ; 15 L. T. 608 ; 15 
W.?R. 277. — Q.B. ; Wagstafl: v. Anderson (1880) 
49 L. J. C. P. 485 ; 5 C. P. D. 171, 177 ; 44 L. T. 
720 ; 28 W. E. 856.— C.A. 

Colvin v. Newberry, considered. 

Scheibler r. Furness (1893) 62 L. J. Q. B. 201 ; 
[1893] A. C. S ; 68 L. T. 1 ; 1 R. 59 ; 7 Asp. 

M. C. 263. — H.L. (E.). 

Colvin v. Newberry, distinguished. 
Manchester Trust Go. v. Turner ( or Furness) 
(1895) 64 L. J. Q. B. 766 ; [1895] 2 Q. B. 539 ; 
14 E. 739; 73 L. T. 110: 44 W. E. 178; 

8 Asp. M. G. n7. — C.A. 

lindley, l.j. — I n the case to which w$ were 
referred of The Baxmicoll Manufactur con Carl 
Scheibler v. Furness ( infra ), the charter was 
such that the master was not the servant of 
the shipowner but of the charterer. . . . 
Counsel for the appellants have exerted them- 
selves very ingeniously to persuade us, on the 
strength of the case of Coldn v. Newberry, that 
we ought to hold he is [here] the servant of the 
charterers. 1 do not think we ought. In the 
first place the facts of the two cases are totally 
different.. The case of Newberry v. Colvin was 
a very curious case. * The master there, as far as 
I understand it, had no principal at all. He was 
the person navigating the ship, he was the 
master, and he was doing everything on his own 
account, subject tb some payment by the ship- 
owner. . . . The true view I think is this — that 
the test is in each case ‘that which was applied 
by the H. L. in Scheibler v. Furness , whose 
servant is the master— who is his undisclosed 
principal when lie signs the bills of lading ? My 
answer to that question is that, upon the true 
construction of the documents here, he was the 
servant of the shipowner. — pp. 769, 770. 

Colvin v. Newberry, observations considered. 
Weir r. Union Mi. Co. (1899) [1900] 1 Q. P>. 
28; 81 L. T. 553; 9* Asp. M. C. 13.— C.A., 
WILLIAMS, L.J. doubting ; affirmed, H.L. 

Scheibler v. Gilchrest (1891) 60 L.J. Q. B. 
605 ; [189.1] 2 Q. B. 310 ; 65 L. T. 87.— CHARLES, 
j. ; reversed. (1891) 61 L. J. Q. B. 121 ; [1892] 

1 Q. P*. 253 ; 66 L. %66 ; 7 Asp. M. C. 13<J.— 
C.A., the hitter decision affirmed nom. Scheibler 
v. Furness £1892) 62 *L. J. Q. B. 201 ; [1883]* 
A. 0. 8 : 1 E. 59 ; 86 L. T. 1 ; 7 Asp. M.dCJ. 263. 
— H.L. (E.$. 

Scheibler *v. Eurness (supra), distinguished. 
Manchester Trust Co. v. Turner (or Furness) 
(18SS) 64 L. J. Q. B. 766 ; [1895] 2 Q. B. 539 ; 


14 E. 739; 73 L. T. 110; 44 W. E. 178; * 

8 Asp. M. C. 57. — C.A. See extract, supra, * 
col. 3315. 

j&ova Scotia Steel Co. v. Sutherland Steam 
Shipping Co. (1899) 5 Com. Cas. 106. — 
BIG-HAM, j., considered. a * 

Tyrer and Hessler, In re^lOOl) 84 L. T. 65® ; 

6 Com. Cas. 143.— Kennedy and phillimore, 

JJ., reversed, infra. 

Tyrer and Hessler, In re (1901) 84 L. T. 
653; 6 Com’ Cas. 143. — Kennedy ^nd philli- 
more, JJ. : reversed , (190%) 86 L. T. 697 ; 7 
Com. Cas. 166. — c.A. williams, romer and 

MATHEW, L.JJ. # 


* 9. Bill of Lading. 

Nichols v. Clent (1$17) 3 Price 547.— EX., 
distinguished. 

Bryans v. Nix (1839) 8 L. J. Ex. 137 ; 4 M. &W. 
775 ; 1 H. & H. 480.— EX. 

* 

British Columbia, &c., Saw Mill Co. v. Nettle- 
ship (1868) 37 L. J. C. P. 235 ; L. E. 3 C. P. 
499 ; 18 L. T. 291 ; 16 W. R. 1046.— C.P., 
referred to. # 

The Northumbria (1869) 39 L. J. Adm. 3 ; 
L. E. 3 A. & E. 6 ; 21 L. T. 6S1 ; 18 W. E. 188. 

— ADM. 

• 

British Columbia Saw Mill Co. v. Nettle- 
ship, dictum adopted. 

Horne u. Midland Ry. (1872) 42 L. J. C. P. 59, 
63 ; L. E. 8 C. P. 131, 145 ; 28 L. T. 312 ; 21 
W. E. 481.— EX. CH. 

British Columbia Saw Mill Co. v. Nettle- 
ship, principle applied. 

Wagstaif r. Anderson (1879) 48 L. J. C. P. 
759 ; 4 C. P. 1). 2S3, 286; 41 L. T. 227.— 
DENMAN, J. ; affirmed, (1880) 49 L.J. C. P. 485 ; 

5 C. P. D. 171 ; 42 L. T. 720 ; 28 W. E. 856.-C.A. 

• 

British Columbia Saw Mill Co. v. Nettle- 
ship, applied. 

The Crathic (1897) 66 L. J. P. 93 ; [1897] 
P. 178 ; 76 L. T. S34 ; 45 W. E. 631.— 
BARNES, J. 

Brown v. Byrne (JS54) 3 El. &; Bl. 703; 
2 C. L. E. 1599 ; 23 L. J. Q. B. 313 ; 18 
Jur. 70U ; 2 W. E. 471.— Q.B., explamed. 
Hall v. Janson (1855) 4 El. & B.500 ; 3 C. L. E. 
737 ; 24 L. J. Q. B. 97 ; 1 Jur. (N.s.) 571 ; 3 W. R. 
213. — Q.B. 

Campbell, C.J. (for the Court). — Reference was 
made in the argument to the recent case of 
Brown v. Byrne / but this Court by no means 
intended there to depart from the principles 
which we have now laid down ; and the marginal 
note*in the report would better express the view 
taken of the subject, by the judges who concurred 
in that decision, if it had said that the custom 
“ was not inconsistent with the bill of lading,” 
instead of saying that it “ controlled the bijl of 
lading.” — p. 510. 

Stuart v. British and American Steam 
Navigation Co. (1875) 32 L. T. 257 ; 2 
Asp. M. C. 497. — ex., cmisideved. 

Potter v. Burrell (1896) 66 L. J. Q. B. 63 ; 
[1897] 1 Q. B. 97 ; 75 L. T. 491 ; 45 W. R. 145 ; 
8 Asp. M. C. 200.— C.A. 
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Grant v. Norway (1S51) 10 0. B. 665 : 20 
L. J. C. P. 93 ; 15 Jur. 296. — C.P., 
approved. 

Colefr.an r. Riches (1855) 16 C. B. 1(£4 : 3 
C. L. R 795 ; 24 L. J. C. P. 125: 1 Jur. (N.S.) 
596 ; 3 W. R. 453.— C.P. 

" Grant v. Norway, followed. 

Thorman r. Burt (1886) 54 L. T. 349 ; 1 
Cab. & E. 59§ ; 5 Asp. M. C.-563. — c.A. 

LINDLEY, L.J. — The kill of lading ir signed as 
follows : — “ By authority of the obtain, Wilh. 
G-auswindt, as agent." That is clearly not the 
signature of the shipowner, who is the person 
against whom this counterclaim is made. There- 
fore the argument, bas-'.d upon the third section 
of the Bills of Lading Act (18 & 19 Viet. c. 111)*, 
falls to the ground. The first section merely 
gives the indorsee of the bill of lading the right 
to sue upon the contract contained in it. Then, 
if we look outside the "Act, the case of Grant v. 
Norway settles the point. The question to be 
decided was an extremely difficult one before 
that case, but that case settled it, and, as <far as 
I am aware, has always been acted upon. — 
p. 350. 

Grant v. Norway, followed. 

Cox v. Bruce (<*.• S86) 56 L. J. Q. B. 121 ; 18 
Q. B. I). 147; 57 L. T. 128 : 35 W. R 207 ; 6 
Asp. M. C. 152. — C.A. ; Whitechurch, Ltd. v. 
Cavanagh (190ft) 71 L. J. K. B. 400; [1902] 
A. C. 117; 85 L. T. 349 ; 50 W. R 218. — H.L. 

(E.). LORDS HALSBURY, L.C., MACNAGHTEN, 
SHAND. JAMES, DAVEY, BRAMPTON and ROBERT- 
SON. 

Grant v. Norway, applied. 

Hambro r. Burnand (1903) 72 L. J. K. B. 662 ; 
[1905] 2 K. B. 399 ; 89 L. T. 180 ; 51 W. R 
652. — big-ham, J. (reversed, C.A.). 

Hubbersty v. Ward (1853) 22 L.J. Ex. 113 ; 
8 Ex. 330. — EX., approved. 

Coleman v. Riches (1855) 24 L. J. C. P. 125 ; 
16 C. B. £04 ; 3 C. L. R. 795 : 1 Jur. (n.s.) 596 ; 
3 W. R. 453.— C.P. 

Bradley v. Dunipace f) (1862) 32 L. J. Ex. 22 ; 

1 H. & f C. 521.— ex. CH., and Blanchet 
v. Powell’s Llantivit Collieries Co. (1874) 
43 L. J. Ex. 50 ; L. R. 9 Ex. 74 ; 30 L. T. 
2S ; 22 W. R. 490 ; 2 Asp. M. C. 224.— EX., 
referred to. 

Parsons r. New Zealand Shipping Co. (1901) 
70 L. J. K. B. 404 ; [1901] 1 Q. B. 54S ; 84 
L. T. 218 ; 49 W. R. 355 ; 6 Com. Cas. 41 ; 
9 Asp. M. C. 170.— C.A. SMITH, M.R., COLLINS 
and ROMER, L.JJ . 

Pyman v. Burt (1SS4) 1 Cab. & E. 207.— 
hawkins, J., discussed. 

Lishman r. Christie (1887) 56 L. J. Q. B. 538 ; 
19 Q. B. D. 333 ; 57 L. T. 552 ; 35 W. R'744 ; 
6 Asp. M. C. 186. — C.A. 

Pyman v. Burt, applied. 

Taylor v. Roe (1893) 63 L. J. Ch, 282 ; [1894] 
1 Ch. 413 ; 8 R. 295 ; 70 L. T. 232 ; 42 W. R. 
426.— STIRLING, J. 

Jessel v. Bath (1867) 36 L. J. Ex. 149 ; L. R. 

2 Ex. 267* 15 W. R. 1041.— EX., followed. 
Lebeau v. General Steam Navigation Co. 

(1872) L. R 8 C. P. 88; 42 L. J. P. 1 ; 27 
L. T. 447 ; 21 W. R. 146 ; 1 Asp. C. 435.— 


i C.P. ; The Ida (1873) 29 L. T. 623, n.— ADM. 
(reversed, P.C., see infra'). 

Jessel v. Bath, explained. 

Brown r. Powell Duffiyn Steam Coal Co. 
(1875) 44 L. J. C. P. 289 ; L. R. 10 C. P. 562, 
568 ; 32 L. T. 621 ; 23 W. R. 549 ; 2 Asp. M. C. 
578. — C.P. 

Jessel v. 'BeXh. followed. 

Thorman r. Burt (1886) 54 L. T. 349 ; 5 Asp. 
M. C. 563. — C.A. See extract, supra. 

Jessel v. Bath, referred to. 

Parsons v. New Zealand Shipping Co. (1900) 
69 1,. J. Q. B. 419 ; [1900] 1 Q. B. 714 ; 82 L. T. 
327: 9 Asp. M. 0. 33; 5 Com. Cas. 179.— 
KENNEDY, J. & 

The Prosperino Palasso (1873) 29 L. T. 
622: 2 Asp. M. C. 158. —ADM., disap - 
proved. 

The Ida (1875) 32 L. T. 541; 2 Asp. M. C. 
551. — P.C. 

SIR H. s. keating (for J.C.). — Their lord- 
ships collect from the report of a case which 
has been laid before them (The Ptuutperino 
Palasso), that if the learned judge had come 
to the conclusion which their lordships have, 
that no evidence had been given by the plaintiffs 
of the conditions of the cargo when shipped, he 
would have found for the defendants. Their 
lordslVips cannot, indeed, suppose that the 
learned judge intended to lay down, as the 
marginal note to the case represents him, that 
there is a rule of law which requires that a 
plaintiff in such a case as this must show, in the 
first instance, that the goods were shipped in 
good order and condition, or fail in his suit. 
Undoubtedly there is no such rule of law. — 
p. 544. 

Coulthurst v. Sweet (IS 66) L. R. 1 C. P. 
649. — C.P., explained and distinguished. 
Buckle r. Knoop (1867) jft> L. J. Ex. 49 ; L. R. 

2 Ex. 125 ; 16 L. T. 231. — EX. ; affirmed, 36 
L. J. Ex. 223 : L. R 2*Ex. 333 ; 16 L. T. 571 ; 
15 W. R. 999.— EX. CH. * „ 

Coulthurst v. Sweet, referred to. 

Frazer r. Cuthbertson (1880) 50 L. J. Q. B. 
277, 280 ; 6 Q. B. D. 93, 98 ; 29 W. R. 396.— 
Q.B.D. 

Coulthurst v. Sweet, dicta adopted. 

The Skandinav (1881) 50 L. J. Adm. 46. — 
ADM., reversed, 51 L. J. Adm. 93. — C.A. ; Gulf 
Line r. Laycock (1901) 7 Com. Cas. 1. — 

KENNEDY, J. 

Marwood v. Tayfer, 5 Com. Cas. 343. — 
BIGHAM, j. ; affirmed, (1901) 6 Com. Cas. 
178.— C.A. 

Marwood v. Taylor, dicta ■ adopted. 

Gulf Line r. Laycock (1901) 7 Com. Cas. 1. — 

KENNEDY, J. 

* * * 

Maori King v. Hughes (1895) 65 L. J. Q, B. 
* 168 ; [1895] 2 Q.* B. 550 ; H R 646 ; 73 

f»L. T. 141 ; 44 W. R 2 ; 8 Asp. M. O. 65.— 
C.A., referred to. * 

Queensland National Bank r. P. & O. Steam 
Navigation Co. (1898) 67 L. J. Q.'B. 402 ; [1898] 
1 Q. B. 567 ; 78 L. T. 67 ; 46 W. R 324 ; & 
Asp. M. C, 838. — C.A. ~ 
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Maori King v. Hughes, applied. 

Rathbone r. Maclver (1903) 72 L. J. K. B. 
703: [1903 J 2 K. B. 378 ; 89 L. T. 378; 52 
W. R. 68 ; 8 Com. Cas. 303.— c. A. 

Schmidt v. Royal Mail SS. Co. (1876) 45 
L. J. Q. P>. 646 ; 4 Asp. M. C. 217. n.— 
Q.B.D.. followed. 

Crookes r' Alien (1880) 49 L. J. Q. B. 201 ; 
5 Q. B. D. 88 ; 41 L. T. 800 ; 28 AV. II. 304 ; 
4 Asp. M. C. 216.— LUSH, J. 

Schmidt v. Royal Mail Steamship Co., 

co mid eml and- allied. 

Whitccross Wire Oo. r. Savill (1882) 51 L. J. 

Q. B.426, 429: 8 Q. B. I). (553, 660 : 46 L. T. 
643 : 30 W. R, 588 : 4 Asp. M. 0. 531.— C.A. 

* Schmidt v. Royal Mail Steamship Co., 

dictum discussed and not. applied. 

Burton r. English (1883) 53 L. J. Q. B. 133 ; 
12 Q. B. D. 218. 221 : 49 L. T. 768 ; 32 W. R. 
655 : 5 Asp. M. C. 187.— C.A. 

Schmidt v. Royal Mail Steamship Co., 

applied. 

The Marpessa (1S91) [1891] P. 403.— 

JEUNE, J. 

Schmidt v. Royal Mail Steamship Co., 

considered. 

Milburn -r. Jamaica Fruit, <fcc., Co. (1900) 69 
L. J. Q. B. 860 ; [1900] 2 Q. B. 540 : 83 L. T. 
321 ; 5 Com. Cas. 346.— C.A. * 

Steel v. State Line Steamship Co. (1877) 3 
App. Cas. 72 ; 37 L. T. 333 ; 3 Asp. M. C. 
516.— H.L. (SO.). See 

Hyman r. Nye (1881) 6 Q. B. D. 085, 690 ; 44 
L. T. 919: 45 4. P. 554 . — lindley and 
mathew, .14. : Tattersall r. National Steamship 
Co. (1884) 53 L. J. Q. B. 332 ; 12 Q. B. D. 297 : 
50 L. T. 299 : 32 W. R. 566 : 5 Asp. M. C. 206.— 
DAY and SMITH, J.T, 

Steel v. State J£ne Steamship Co., applied. 
The Clenfruin ( 1885) 54 L. .T. P. 49 : 10 F. 13. 
103, 108 : 52 L. T. 769,; 33 AV. R. 82(5 ; 5 Asp. 
ML C. 113. — ISUTT, J. 

^ S?ceel v. State Line Steamship Co., dint in - 
//ninhed. m 

Laertes, Cargo ex (1887) 56 L. J. P. 108 : 12 
P. 1). 187, 191 ; 57 L. T. 502 ; 36 W. R. Ill; 0 
Asp. M. C. 174.— BUTT, .1. 

Steel v. State Line Steamship Co., dictum 
adopted. 

Hamilton r. PandoiT (1887) 57 L. J. Q. B. 24 ; 
12 App. Cas. 518, 526 : 57 L. T. 726 ; 30 A\ r . R. 
3(59 ; 52 4. P. 196 ; 6 Asp. M. 0. 212.— H.L. (B.) : 
The Carron Park (1890) 58 L. .J. Adm. 74; 15 
P. 13. 203, 207 ; 03 L. IT. 356 ; 39 AV. R. 191 : 6 
Asp. M. C 1 . 543.— HAN KEN, P. 

Steel v. State Line Steamship Co. , 

followed. 

Gilroy r. Price (1892) [18931 A. C. 56: 1 

R. 76: 68 L. T.*302; 7 Asp. M. C. 3*4.— 

H.L. (SO.). LORDS JfERSCHKLL, L.C., WATSON, 
IIALSBUEY* MORRIS grid E1ELI). ^ • 

Steel v. State Line Steamship Co., 
appro-red. n 

ITedlev v. Pinkney (1894) 63 L. J. Q. P>. 419 : 
[1894 J A. C. 222; 6 R. 106; 70 h. T. 630 : 42 
W. R. 497. — H.L. (E.). LORDS HEESUllELL, L.C.. 
Watson and maonaohten. 


Steel v. State Line Steamship Co., dictum, 
commented on. , 

The Vortigern (1899) 68 L. J. P. 49 ; [1899] 
P. 1*0; 80 L. T. 382; 47 W. R. 437.,-’ 8 Asp. 
M. C. 523.— C.A. RUSSELL, C.J., smith and 
COLLINS, L.JJ. 

* * 

Steel v. State Line Steamship Co., applied. 
Ajum Goolam Hossen r. Union Marine Insur- 
ance Co. (1901) [1901] A. 0. 362 : 70 L. J. P. C. 
34 : 87 LVT. 366 ; 9 Asp* M. O. 167.— P.C. 
a 

Steel v. State Line Steamship Co., obsecra- 
tion* applied. » 

Rathbone r. Mclver (1903) 72 L. J. K. B. 703 ; 
[1903] 2 K. B. 378 ; 89 1. T. 378 : 52 AV. R. 68 ; 
Com. Cas. 303. — C.A. 

Laveroni v. Drury (1852) 22 L. J. Ex. 2 ; 8 
Ex. 166; 16 Jur. 1024; 1 W. R. 55. — 
EX., not. applied. * 

Kay r. Wheeler (1867) 36 L. J. C. P. 180 ; 
L. R. 2 C. P. 302, 304 ; 16 L. T. 66 : 15 W. li. 
495,-f-EX. CH. 

Laveroni v. Drury, adopted. 

Nugent r. Smith (1875) 45 L. J. C. P. 19 ; 1 
C. P. D. 19; 33 L. T. 731.— C.P.D., reversed, 
(1876) 45 L. J. C. P. 697 ; *L C. P. D. 423 ; 34 
L. T. 827 : 24 W. R. 237 ; 3 Asp. M. C. 198. 
— C.A. 

Laveroni v. Drury, explained and dls- 
thujnhfted. 

Hamilton r. Pandorf (1887) 57 L. J. Q. P». 24 ; 
12 App. Cas. 518, 523 ; 57 L. T. 726 ; 36 W. R. 
369 ; 52 J. P. 196 ; 6 Asp. M. C. 212.— H.L. (E.). 

Chartered Mercantile Bank of India v. 
Netherlands India Steam Navigation Co., 51 
L. J. Q. B. 393 : 9 Q. B. D. 118 : 46 L. T. 530 ; 

4 Asp. M. C. 523. — q.b.d. : retried, (1883) 52 
L. J. Q. B. 220; 10 Q. B. D. 521 ; 48 L. T. 
546 ; 31 W. R. 445 ; 5 Asp. M. 0. tifr ; 47 J. P. 
260.— C.A. * 

Chartered Mercantile Bank of India v. 
Netherlands India Steam Navigation Co., 

a.pp cored. • 

Woodley r. MieholL (1883) 52 L. J. Q. B. 325 ; 
11 Q. B. I). 47 ; 48 L. T. 599 ; 31 }V. R. 651 ; 5 
Asp. M. 0. 71. — C.A. 

Chartered Mercantile Bank of India v. 
Netherlands India Steam Navigation Co., 

applied. 

Jacob r. Credit Lyonnais (1884) 12 Q. B. I). 
589, 596 ; 49 L. T. 38. — q.b.d. ; affirmed, 53 
L. J. Q. B. 156 ; 12 Q. B. 1). 589 ; 50 L. T. 194 ; 
32 W. R. 761.- C.A. 

• Chartered Mercantile Bank of India v. 
Netherlands India Steam Navigation Co., 

dictum, orerculed. 

AVilson r. The Xaiitho (1887) 56 L. J. Adm. 
116 ; 12 App. Cas. 503 ; 57 L. T. 701 ; 36 W. li. 
353 ; 6 Asp. M. C. 207.— H.L. (e.). 

Chartered Mercantile Bank of India v. 
Netherlands India Steam Navigation Co., 

opinion adopted. * 

! Leduc r. Ward (1888) 57 L. J. Q. B. 379; 20 
, Q. B. D.%475. 480 ; 58 L. T. 908 ; 36 AV. R. 537 ; 

; 6 Asp. M. C. 290. — C.A. And see post, col. 3321. 
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Chartered Mercantile Bank of India v. 
Netherlands India Steam Navigation Co. 

(supra), inapplicable. 

The August (1891) 60 L. J. P. 57; [*1891] 
P. 328; '60 L. T. 32 ; 7 Asp. M. C. 110.— 
HANNEN, P. 

* e 

Chartered Mercantile Bank of India v. 
Netherlands India Steam Navigation Co., 

referred to. 

The Englishman and^The Australia (1894) 63 
L. J. P. 133 ; [1894] P. 239 ; 70 LrT. 846 ; 48 
W. R. 62. — Jeune. p. : and Davidsson r. Hill 
(1901) 70 L. J. K. B7 788; [1901] 2 K. B. 606 : 
85 L. T. 118 ; 49 W. R. 630 ; 9 Asp. M. C. 223.— 

K. B.D. 

r 

Woodley v. Michell (18S3) 52 L. J. Q. B. 
825 ; 11 Q. B. D. 47; 48 L. T. 599; 31 
W. R. 651 ; 5 A$p. M. C. 71. — C.A., con- 
sidered and applied. 

Pandorf r. Hamilton (1S85) 16 Q. B. D. 629, 
G34 ; 54 L. T. 536 ; 34 W. R. 488 — lopes, l.j., 
reversed, c.A.. and restored, h.l. (e.). See\inte, 
col. 3311. 

Woodley v. Michell, distinguished. 

Garston Sailing $hip Co. r. Hickie (1S86) 56 

L. J. Q. B. 38 ; IS Q. B. D. 17 ; 55 L. T. 879 ; 35 
W. R. 33 ; 6 Asp. M. C. 71.— c. A. ESHER, M.R., 
LINDLEY and LOPES, L.JJ. 

Woodley v. Michell, overruled. 

Wilson r. The Xantho (1887) 56 L. J. Adm. 
116 ; 12 App. Cas. 503 ; 57 L. T. 701 ; 36 W. R. 
353; 0 Asp. M. C. 207.— H.L. (E.). LORDS 
HERSCHELL and BRAMWELL. 

Held, overruling Woodley v. Michell , that 
loss occasioned by the foundering of a ship 
through collision at sea, where the collision is 
not due to the fault of the carrying vessel, is 
within the exception of “ Dangers and acci- 
dents of the seas ” in a bill of lading. 

e 

The Xantho (1886) 55 L. J. Adm. 05 ; 11 P. D. 
170 ; 55 L. T. 203 ; 35 W. R. 23 ; 6 Asp. M. C. 
9. — C.A. ; reversed now. "V^filson v. The Xantho 
(1887) 56 L. J. Adm. 116; 12 Anp. Cas. 503 ; 57 

L. T. 701 ; 36 W. R. 353 ; 6 Asp. M. C. 207.— 
H.L. (E.). 

Wilson v. The Xantho (1887) 56 L. J. Adm. 
116 ; 12 App. Cas. 503 ; 57 L. T.701 ; 36 
W. R. 353 ; 6 Asp. M. C. 207.— H.L. (E.), 
referred to. 

Hamilton *?. Pandorf (1887) 57 L. J. Q. B. 24 : 
12 App. Cas. 518, 529 ; 57 L. T. 726 ; 36 W. R. 
369 ; 52 J. P. 196 ; 6 Asp. M. C. 212.— H.L. (E.). 

Wilson v. The Xantho, discussed. 

The Glendarroch (1894) 63 L. J. Adm. *89 : 
[1894] P. 226 ; 6 R. 686 ; 70 L. T. 344 ; 7 Asp. 

M. C. 420.— C. A. ESHER, M.R., LOPES and 
DAVEY, L.JJ. 

ESHER, m.r. — U nless, therefore, there is some- 
thing to justify this Court in disregarding the 
principles of the construction of bills of lading 
adopted in a long course of cases, the proposition 
to be found in Carver on Carriage of Goods by 
Sea” (2nd ed.) pr 89, which appears to be the 
result of a careful consideration of those cases, is 
right. It is there said : “ But if a loss af parently 
falls within an exception, the burden of showing 


that the shipowner is not entitled to the benefit . 
of the exception, on the ground of negligence, is 
upon the person so contending.” I adopt that 
principle, and think that it is right. It is said that 
that is not the opinion given by Lord Herschell 
in Wilson v. The Xantho. I have a great respect 
for Lord HerschelJ’s opinion, but, reading the 
words he used, I think that he positively declined 
to give any opinion upon the point. It is said 
that the tendency of his mind can be seen 
through his words, but as far as I can see he 
refuses to give any opinion ; and I do not feel 
at all hampered by what is supposed to be his 
view, because I think that if ever the case comes 
before him he will not act in accordance with 
the supposition. I think, therefore, that the 
burden of proof of the defendant’s negligencesiies 
upon the plaintiffs. — p. 92. 

Wilson v. The Xantho, applied. 

Blackburn r. Liverpool, Brazil and River Plate 
Steam Navigation Co. (1901) 71 L. J. Q. B. 177 ; 

[1902] 1 K B. 290; 85 L. T. 783; 50 W. R. 272. 
—WALTON, J. 

Wilson v. The Xantho, referred to. 

Dunn r. Bueknall (1902) 71 L. J. K. B. 963; 

[1902] 2 K. B. 614 ; 87L.T.497 : 51 W. R. 100. 

— C.A. 

Wilson v. The Xantho, applied. 

The ^Torbryan (1902) [1903] P. 35; 9 Asp. 

M. C. 358 . — PHILL1MO RE, J. ; affirmed, C.A. 

Leduc v. Ward (1888) 57 L. J. Q. B. 379 ; 20 
Q. B. D. 475 ; 58 L. T. 908 ; 36 W. R. 

537 ; 6 Asp. M. O. 290.— C.A., applied. 

Margetson r. Glynn (1892) 61 L. j. Q. B. 186 ; 

[1892] 1 Q. B. 337 ; 66 L. T. 142 ; 40 W. R. 264; 

7 Asp. M. C. 148. — C.A., affirmed nom. Glynn r. 
Margetson. — H.L. (e.) ; and Lecky r. Ogilvy 
(1897) 3 Com. Cas. 29, 35. — c.A. * 

m 

Laurie v. Douglas (1846) 15 M. & W. 746. — 

EX., applied. * ■ 

Notara r. Henderson (1872) 41 L. J. Q. B. 158, 

164 ; L. R. 7 Q. B. 225, 236 ;* 26 L. T. 472 f20 
W. R. 442 ; 1 Asp. M. C. 278— EX. CH. 

Laurie v. Douglas, considered. 

The Accomac (1890) 59 L. J. Adm. 91 ; 15 P. D. 

208 ; 63 L. T. 737 ; 39 W. R. 133 ; 6 Asp. M. C. 

579.— C.A. ESHER, M.B., LINDLEY and BOWEN, 

L.JJ. 

LINDLEY, L.J. — I do not think that anybody 
accustomed to the use of ordinary language 
could, without torturing words, come to the 
conclusion that the negligence relied upon in 
this case was negligence* 4 in the navigation ” of 
the ship. We have been invited to come to a 
contrary conclusion upon the authority of Laurie 
v. Douglas. I certainly do not mean to say that 
Laurie v. Douglas was wrongly decided ; it may 
be tjiat the i$ict that there tjje vessel had broken 
away from her moorings may distinguish it from 
{he case how before us ; but if the^decision in 
Zattrie v. Douglas leads to a different conclu- 
sion fi’tfci that at which we have arrived in this 
case. I can only say that I do not agrefe with it. 

— p.'93. 

Grill v. General Iron Screw Collier -Co. 

(1866) 35 L. J. O. P. 321 ; L. R. 1 C. P. 600; 
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12 Jur. (n.s.) 727 ; 14 W. R. 893.— C.P. ; affirmed, 
(1868) 37 L. J. C. 1\ 205 ; L. R. 3 C. P. 476 ; IS 
L. T. 485 ; 16 W. R. 796 . — EX. CH. 

Grill v. General Iron Screw Collier Co., 

considered and applied. 

Giblin v. McMullen (1SH9) 38 L. J. P. G. 25, 
28 ; L. R. 2 P. 0. 317, 336 ; 5 Moore P. C. (n.s.) 
434 ; 21 L. T. 214 ; 17 W. R. 445.- p.c. 

Grill v. General Iron Screw Collier Co,, 

adopted. 

Oppenheim c. White Lion Hotel Co. (1871) 40 
L. J. C. P. 231 ; L. R. 6 C. P. 515 ; 25 L. T. 93.— 
C.P. : Notara v. Henderson (1S72) 41 L. J. Q. B. 
158, 3 64; L. R. 7 Q. B. 225, 236 ; 26 L. T. 442 ; 
20^W. R. 442 ; 1 Asp. M. C. 278 .— ex. CH. ; The . 
Chasca (1875) 44 L. J. Adm. 17 ; L. R. 4 A. & E. 
446 ; 32 L. T. 838 ; 2 Asp. M. C. 600. — ADM. : 
Scaramanga v. Stamp (1879) 48 L. J. C. P. 478 : 
4 C. P. D. 316; 41 L. T. 191.— BINDLEY, J. ; 
affirmed. (1880) 49 L. J. C. P. 674 ; 5 C. P. D. 
295 ; 42 L. T. 840 ; 28 W. R. 691 ; 4 Asp. M. C. 
295.— c.A. 

Grill y. General Iron Screw Collier Co., 

referred, to. 

Chartered Mercantile Bank of India r. Nether- 
lands India Steam Navigation Co. (1883) 52 
L. J. Q. B. 220. 230 ; 10 Q. B. D. 521, 542; 4S 

L. T. 546 : 31 W. R. 445 ; 5 Asp. M. C. 65 ; 47 

J. P. 260.— C.A. * 

Grill v. General Iron Screw Collier Co., 

approved. 

Wilson r. The Xantlio (1887) 56 L. J. Adm. 
11G ; 12 App. Cas. 503, 510 ; 57 L. T. 701 ; 36 
W. R. 353 ; 6 Asp. M. C. 207.— H.L. (E.). 

Grill y. General Iron Screw Collier Co., 

followed. 

The Glendarroch (1894) 63 L. J. P. 89 : [1894] 

P. 226 ; 6 R. 686 : 70 L. T. 344.— c.A. 

Grill y. General Iron Screw Collier Co., 

referred to. 

Trinder r. Thames and Mersey Marine Insur- 
ailbe-Co. (1898) "67 L. J. Q. B. 666; [1898] 2 

Q. P>. 114 ; 78 L. T. 485 ; 46 W. R. 561 ; 8 Asp. 

M. C. 373.— C.A. 

Grill v. General Iron Screw Collier Co., 

applied. 

Price r. Union Lighterage Co. (1 903) 72 L. J. 

K. P». 374 : [1903] 1 K. B. 750 ; 88 L. T. 428 ; 
51 W. It. 477 : 9 Asp. M. C. 398 : 8 Com. Cas. 
155— WALTON, J. 

Grill y. General Iron Sorew Collier Co., 
referred to . ^ 

Fenton r. Thorley (1903) 72 L. J. K. B. 787 ; 
[1903] A. C. 443 ; 89 L. T. 314 ; 52 W. R. 81. 
— H.L.(lfi.). 

The Freedom (1871) L. R. 3 P. C. 594 ; 24 
L. T. 452 ; 1 ^\sp. M. 0. 136.— P.C., dictum 
disapproved* 

The Chasca (1870 L. R. 4 A. & E. 446 ; 4^4 

L. J. Adm. 17 ; 32 IT. T. 83S ; 2 Asp. M. C.-60U. 

— ADM. * 

sis e^phillimore. — I n' questions arising on 
exceptions introduced into contracts of affreight- 
ment, the Court is bound to look to the real, and 
not merely, as in cases of marine insurance, to 
the proximate cause of the loss. The only 


authority cited to the contrary has been a dictum 
in The Freedom, where the learned judge, who 1 * 
delivered the judgment to the Privy Council, 
says'* “ The words 1 perils of the seas ’ V* the bill 
of lading must of course be taken in the sense in 
which the 3 T are used in a policy of insurance. It 
is a settled rule of the law of insmSmce not t<^go 
into distinct causes, but t© look exclusively to 
the immediate or proximate cause of the loss.” 
This dictum was in no way necessary to the 
decision £>f the case before their lordships, and it 
appears to. -sue that it was an erroneous dictum 
that must have found its way through inadver- 
tence into their lordships’ judgment. — p. 448. 

The Freedom, considered and applied . 

, Sewell v. Burdick (1884) 54 L. J. Q. B. 156 ; 
10 App. Qas. 74 ; 52 L.T. 445 ; 33 W. R. 461 : 5 
Asp. M. C. 376.— H.L. (E.). 

Hayn v. Culliford (T87S) 48 L. J. C. P. 372; 

4 C. P. D. 182; 40 L. T. 536 ; 27 W. R. 
541 ; 4 Asp. M. O. 128.— C.P.D., d 1st in- 
* guished. 

Norman r. Binnington (1890) 59 L. J. Q. B. 
490 : 25 Q. B. D. 475 ; 63 L. T. 108 ; 38 W. R. 
702 ; 6 Asp. M. C. 528. — SMITH, CAVE and 
WILLIAMS, JJ. 

Hayn v. Culliford, applied. 

The Ferro (1892) 62 L. J. Adm. 4S ; [1893] P. 
38 : 1 R. 562 ; 68 L. T. 418 ; 7*Vsp. M. C. 309.— 
JEUNE. P. and BARNES, J. 

Hayn v. Culliford, distinguished. 

Scheibler •/:. Furness (1 892) 62 L. J. Q. B. 201 ; 
[1893] A. C. 8 ; 1 R. 59 ; 86 L. T. 1 ; 7 Asp. 
M. C. 263.— H.L. (e.). 

Hayn v. Culliford, approved. 

Meux r. G. E. Ily. (1895) 64 L. J. Q. B. 657 ; 
[1895] 2 Q. B. 3S7 ; 73 L. T. 247 ; 43 W. R. 6S0 ; 
59 J. P. 662 ; 14- R. 620.— C.A. 

The Accomac (1S90) 59 L. J. Aslm. 91 ; 15 
P. 1). 208 ; 63 L. T. 737 ; 39 W. R. 133 ; 

6 Asp. M . O. 579. — c.A. ; and The Ferro 
(1892) 62 L. 4. Adm. 48 ; [1893] P. 38 ; 1 
R. 562 ; 68 L. T. 41 S : 7^sp. M. O. 309.— 
JEUNE, l>. and BARNES. J., distinguished. 
The Glenochil (1895) 65 L. J. Adm. l\* [1896] 
P. 10 ; 73 L. T. 416 ; 8 Asp. M. C."219. — JEUNE, 
p. and BARNES, J. 

Norman v. Binnington (1890) 59 L. 4. Q. B. 
490; 25 Q. B. I). 475 : 63 L. T. 108 ; 38 
W. R. 702 ; 6 Asp. M. O. 528.— cave, 
smith and WILLIAMS, JJ., considered. 
Baersclman r. Bailey (1895) 64 L. 4. Q. B. 
707 ; [1895] 2 Q. B. 301 ; 1 fit. 481 ; 72 L. T. 
<5 77 ; i3 W. It. 598 ; 8 Asp. M. O. 4.— O.A. 
ES$I ER, M.R. and RIGBY, L.J. 

The Glenochil (1895) 65 L. J. V. 1 ; [1896] 
P. 10 ; 73 L. T. 416 ; 8 Asp. M. C. 218.— 
JEUNE, p. and BARNES, J., followed. 

The Rodney (1900) 69 L. J. P. 29 ; [19D0] P. 
112 : 82 L. T. 27 ; 48 W. R. 527 ; 9 Asp. M. C. 
39. — JEUNE, P. and BARNES. J. 

The Glenochil, considered and applied. 
Rowson r. Atlantic Transport Co. (1903) 72 
L. J. K* B. 811 ; [1903] 2 K. B. 666 ; 89 L. T. 
204 ; 52 W. 1L 85 ; 9 Com. Cas. 33. — C.A, 
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Hoes v. Leith and London Shipping Co. 

< (1867) 5 Ot. of Sess. Gas. (3rd series) 988. 

followed. 

Horsley ■/-. Baxter Brothers (1893) 20 ffifc. of 
Sess. Cas. (4th series) 333. 

Hotfcam v f East India Co. (1779) 1 Doug. 272. 

r — K.B., dicta disapproved. 

Thompson r. Browff (1817) 7 Taunt. 656. — C.P. 

gibbs, c.J. (for the Court). — The maxim of 
law which me&ts one in this case is, th^t matters 
“ which are contracted for by deed cannot be 
dissolved except by deed.” The deed stipulates 
that the delivery sl13.ll be at. London, and the 
question is whether ‘Liverpool shall be substi- 
tuted. The objection 13, that the stipulation by 
deed cannot be dissolved by parol. At the same 
time, the doctrine of Lord Mansfield, C.J., and 1 
Buller, J., in the case of Hath am v. Bad India 
Co., certainly is extremely strong, p. 670. . . . 
Those judges, in givings judgment on the case, 
were obliged to consider the effect of the charter- 
partj", because it was on the effect of the charter- 
party that the issues must be decided, and they 
do in express terms say that if an agreementf’had 
been made in the course of the voyage, that the 
cargo should be delivered at a different port 
from that stipulated for in the charter-party, and 
if that substituted fcontract was performed, the 
compensation for it might be recovered in an 
action of covenant framed on the charter-party. 
It is very singular that in no subsequent case is 
that doctrine ever alluded to or introduced, 
though many cases must have occurred to which 
it would apply. Possibly the Courts have not 
thought it necessary further to consider a mere 
dictum; but I can find no judgment of any 
Court in which the Court has referred to those 
dicta. In one, and only in one, case do the 
counsel in argument allude to them, but the 
Court does not notice the argument. In such 
circumstances, therefore, we are to look to sub- 
sequent decisions, and see how far such dicta, 
though coming from so high an authority, have 
been recognised. On the other hand, we find in 
previous as well as in latter decisions many 
things which have an aspect the other way. 
p. 671. . . . Upon consideration of all these 
cases, we feel ourselves compelled to say that, 
notwithstanding the high authority of those 
dicta in the case of Ilotkam v. Bad India Co., 
those cases "in which a contrary doctrine has 
prevailed are of higher authority. — p. 674. 

Bussell v, Niemann (1864) 34 L. J. C.P. 10 ; 
17 C.B. (N.s.) 163 ; 10 L. T. 786: 13 
W. K. 93. — C.P., not applied. 

The Felix (1868) 37 L. J. Adm. 48, 50 : L. K. 
2. A. & E. 273, 27S ; 18 L. T, 587 ; 17 W. B. 102. 
—A DM. 

Bussell v. Niemann, adopted. 

The Heinrich (1871) L. R. 3 A. & E. 424, 435 ; 
24 L. T. 914 ; 1 Asp. M. 0. 79.— ADM. * 

Bussell' v. Niemann, referred to. 

The Wilhelm Schmidt (i871) 25 L. T. 34, 3S ; 

1 Asp. M. C. 82.— -ADM. 

fiussell v. Niemann, discussed. 

Serraino r. Campbell (1890) 60 L. J. Q. B. 303 ; 
[1891] 1 Q. B. 283 ; 64 L. T. 615 ; 39 W. R. 356 ; 

7 Asp. M. 0. 48. — O.A. See extract, infra. 

col. 3348. r 

• Bussell v. Niemann, held- applicable. 

The Industrie (1893) 63 L. J. Adm. 84? ; [1894] 
P. 58 ; 6 R. 681 ; 70 L, T. 791 ; 42 W. R. 280 ; 


7 Asp. M. C. 457. — C.A. ESHER, M.R., LOPES and 
KAY, L.JJ. 

Bussell v. Niemann and Serraino v. Campbell 

[supra), followed. 

Diederichsen -r. . Farquharson (1897) G7 L. J. 
Q. B. 103 ; [1898] 1 Q. B. 150 ; 77 L. T. 543 ; 

46 \V. R. 162 ; 8 Asp. M. C. 333. — C.A. SMITH, 
RIGBY and COLLINS, L.JJ. 

Newall v. Royal Exchange Shipping Co., 33 

W. 11. 342. — CAVE, J. ; reversed, (1885) 33 \V. 11. 
868. — C.A. BRETT, BAGGALLAY and BOWEN, L.JJ. 

Evans v. Martlett (or Marlett) (1697) 1 
Ld. Raym. 271 ; 12 Mod. 156 ; 3 Salk. 

, 290. — K.B., discussed. r 

Burdick r. Sewell (1884) 53 L. J. Q. B. 309 ; 
IB Q. B. I). 159, 164 ; 51 L. T. 453 ; 32 W. K. 
740. — c.A. (reversed, H.L. (E.), see col. 3332). 

Fearon v. Bowers (1 753) 1 H. Bl. 364, n. — 
C.P., referred to. 

Lickbarrow c. Mason (1790) 1 H. Bl. 357. — 
ex. cfi. (see “ Sale,” ante, col. 3029) ; and The 
Tigress (1863) 33 L. J. Adm. 97 ; Brown & Lush. 
38 ; 9 Jur. (N.S.) 361 ; 8 L. T. 117 ; 11 W. R. 
538. — ADM. 

Fearon v. Bowers, disapproved. 

Glyn, Mills & Co. v. East and West India Dock 
Co. (1832) 7 App. Cas. 591 ; 52 L. J. Q.JB. 146; 

47 L. T. 309 ; 31 W. R. 206 ; 4 Asp. M. C. 580.— 

H.L. (E.). 

lord Blackburn. — I n Fearon v. Bowers, 
decided in 1753, Lee, C.J., is reported to have 
ruled, “that it appeared by the evidence that, 
according to the usage of trade, the captain was 
not concerned to examine who had the best right 
on the different bills of lading. All he had to do 
was to deliver the goods upon one of the bills of 
lading, which was done. The jury were there- 
fore directed by the Chief Justice to find a verdict 
for the defendant.” Lord Teifterden says (I quote 
from the 5th edition of Abbott on Shipping, the 
last published in his lifetime, Part III., Chap. TX., 
sect. 24), “ But perhaps this ^ulc might, u^pn 
farther consideration, be held to put too'niuch 
power into the master’s Jtands.” Tt is singular 
enough that 129 years should have elapsed with- 
out its having been necessary for any Court to 
say whether this rule was good law. It was 
suggested on the argument with great proba- 
bility that, especially after the caution given im- 
mediately after the passage I have read (Part III., 
Chap. LX., sect. 25), masters have declined to 
incur the responsibility of deciding between two 
persons claiming under different parts of the bill 
of lading, so that the q^tse has not arisen. If 
this rule were the law, it would follow, & fortiori, 
that if the master was entitled to choose between 
two conflicting claims, of both of which he had 
notice, and deliver to either holder, he must be 
justified in delivering to the only one of which 
he fyad notice 80 that I tjunk it is necessary 
to consider whether it is kPw, and I do not think 
it can be law, for the reason giv&n by Lord 
TenWden ; it puts too much power "in the 
master’?' hands. Where he has notice, or pro- 
bably even knowledge of the other indorsement, 

I think he must deliver, at hisrperil, to the 
rightful holder, or interplead. — p. 610. 

Mr. Justice Field seems to have taken a ^ew 
of the facts as to the way in which the goods came 
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into the hands of the dock company different 
from that which I have taken, and consequently 
to have thought that the very important ques- 
tion suggested by Lord Westbury did not arise. 
Lord Justice Brett thinks that the master cannot 
he excused as against the first assignee of one 
part of the bill who has the legal light to the 
property, for delivering under any circumstances 
to one who produces another bill of lading 
bearing a genuine indorsement, unless he would 
be excused in all circumstances ; in other words, 
unless Fear on v. Bowers is good law to its full 
extent. Tn this T cannot agree. X think, as T 
have already said, that when the master has 
notice that there has been an assignment of 
^another part of the bill of lading, the master 
must ^interplead or deliver to the one who he 
thinks has the better right, at his peril if he is 
wrong. — p. 613. 

Wright v. Campbell (1767) 4 Burr. 2046 : 

1 H. Bl. 628.— K.B. 

Discussed , Glyn, Mills k Co. r. East and West 
Tndia Dock Co. (1882) 52 L. J. Q. B. 146: 7 
App. Cas. 691 , 617 ; 47 L. T. 309 ; 31 W. li. 206 : 
4 Asp. M. 0. 480. — H.L. (E.) ; Burdick r. Newell 
(1884) 53 L. J. Q. B. 399 ; 13 Q. B. D. 159, 164 ; 
51 L. T. 453; 32 W. R. 740. — C.A., reversed, 
H.L. (E.) (see col. 3332). 

Hibbert v. Carter (1787) 1 Term Rep. 745 ; 

1 li. B. 388. — K.B., approved. 

Lickbarrow r. Mason (1790) 1 H. Bl. 3C7. — 

ex. ch. See “ Sale,” ante, col. 3029. 

Hibbert v. Carter, discussed. 

Burdick r. Sewell (1884) 53 L. J. Q. B. 399 ; 
13 Q. B. D. 159, 164 ; 51 L. T. 453 ; 32 W. B. 
740. — c.A. , reversed, H.L. (E.) (see col. 3332). 

Haille v. Smith (1796) 1 B. & P. 563.— 

EX. CH. 

Distinguished. Patten r. Thompson (1816) 5 
M. k S. 350; 17 B. B. 356.— K.B. ; referred to , 
Bryans r. Nix (1839) b L. J. Ex. 137 ; 4 M.& W. 
775 : 1 H. k H. 480. — EX. ; discussed , Burdick 
r. Sewell (1884) 53 L. J. (i*. B. 399 ; 13 Q. B. 11. 
159, 1,73 ; 51 L. T.,453; 32 W. B. 740.— c.A., 
reversed^ H.L. (K.) (see col. 3332). 

Wilmshurst v. Bowker(1833) 12 L. J. Ex. 

475 ; 7 Man. k (J. 882 ; 8 Scott N. B. 

571.— KX. CH. 

Explained, Fraser r. Witt (1868) Ij. B. 7 Kq. 
64 ; 19 L. T. 440 ; 17 W. B. 92 .— romilly, 3U.R. ; 
followed , Chadwick, In re, Catling, Ex parte 
(1873) 29 L. T. 431.— BACON, C.J. 

Jenkyns v. TJsborne (1844) 13 L. J. O. P. 

196 ; 7 Man. & 678 ; 8 Scott N. B. 

505. — C.P applied. 

Puentes r. Montis (1868) 37 L. J. C. P. 137, 
141 ; L. B. 3 0. P. 268, 278 ; 18 L. T. 21.— C.P. : 
affirmed, ex. CH. (see ante , col. 2544) ; Cole r. 
North-Western Bank (1875) 44 L. J. C. P.233, 
242 ; L. B. 10 C. P. *454, 373 ; 32 L, T. 733.^- 
EX. CH. See extract, a Me, col. 3023. 

Phillips v. Clark (HURT) 20 L. J. C. P. 109 ; 

2 C. B. (N.S.) 15(5 ; 3 Jur. (N.s.) W7 : 5 

W. 1?. 582. — C.P., referred to. 

OlirlofF t. Bri^call, The Helene (1866) 35 L. J. 
P. 0. 63 : L. B. 1 P. C. 231, 238 ; 4 Moore P. G. 
(N.S.) 70; 12 Jur. (N.S.) 675 ; 14 L. T. 873; 15 
\V. 11^202 ; Br. A L.429. — P.C. ; Czech r. General 


Steam Navigation Co. (1867) 37 L. J. C.P. 3; 
L. R. 3 C. P. 14; 17 L. T. 246 ; 16 W. B. 130.— 
C.P. ; Grill r. General Iron Screw Collier Co. 
(1868) i7 L. J. C. P. 205 ; L. B. 3 C. P. 47$ ; 18 
L. T. 485 : 16 W. B. 796. — KX. CH. ; The Duero 
(1869) 38 L. J. Adm. 69 : L. B. 2 A. & E. 393 ; 
22 L. T. 37. — ADM . ’ 

■5 

Phillips v. Clark, adopted. 

Gill r. Manchester By. (1873) 42 L. J. Q. B. 
89 ; L. B. % Q. B. 186, 1$6 ; 28 L. T. 587 : 21 
W. B. 525.— Q.B., MELLOK, j. dissenting; and 
Steel v. State' Line SS. Co. (1877) § App. Cas. 
72, 87 ; 37 L. T. 333 ; 3 ^sp. M. C. 516.— 

H.L. (SC.). 

Phillips v. Clark, recognised. 

^Chartered Mercantile Bank of India r. Nether- 
lands India Steam Navigation Co. (1883) 52 
L. J. Q. B. 220, 225 ; 10 Q. B. D. 521, 531 ; 
48 L. T. 546 ; 31 W. B. 445 ; 5 Asp. M. C. 65 ; 
47 J. P. 260.— C.A. 

Phillips v. Clark, explained. 

M. S. & L. By. v. Brown (1883) 53 L. J. Q. B. 
124 ; i App. Cas. 703, 709 ; 50 L. T. 281 ; 32 
W. R. 207 ; 48 J. P. 388.— H.L. (E.). 

The St. Cloud (1863) Br. & L. 4 ; 8 L. T. 
54 — ADM., referred to. » 

Sandeman v. Scurr (1866) 36 L. J. Q. B. 58, 
64 ; L. B. 2 Q. B. S6, 97; SB. k S. 50 ; 15 L. T. 
608 ; 15 W. R. 277 — Q.B. ; The Fjglia Maggiore 
(1868) 37 L. J. Adm. 52 ; L. B. 2 A. k E. 106, 
110 ; 18 L. X. 532.— ADM. ; The Felix (1868) 37 
L. J. Adm. 48 ; L. B. 2 A. & E. 273, 277 ; 18 
L. T. 587 ; 17 W. B. 102.— ADM. ; The Nepoter 
(1869) 38 L. J. Adm. 63 ; L. B. 2 A. & E. 375 ; 
22 L. T. 177; 18 W. li. 49.— adm. ; Simpson r. 
Blues, The Madge Wildfire (1872) 41 L. J. C. P. 
121, 127 ; L. R. 7 C. P. 290, 297 ; 26 L. T. 697 ; 
20 W. B. 680.— c.p. : Cargo ex Argos (1873) 
L. R. 5 P. C. 134, 154 ; 28 L. T. 745 ; 21 W. B. 
707, — P.C., affirming 42 L. J. Adm. 94. — ADM. ; 
Hayn r. Culliford (1878) 47 L. J. C. P. 755 ; 
3 0. P. D. 410, 415 ; 39 L. T. 288. — DENjviAN, j., 
affirmed, (1879) 48 L. J. C. P. 372 ; 4 C. P. D. 
182 ; 40 L. T. 536 ; 27 W. B. 541 ; 4 Asp. M. 0. 
128. — C.A. ^ 

Smurthwaite v. Wilkins (18*62) 31 L. J. 
C. P. 214 ; 11 0. B. (N.S.) 842 ; 5 L. T. 
842; 7 L. T. 65 ; 10 W. B. $86.— C.P., 
referred to. 

The Felix (1868) 37 L. J. Adm. 48 ; L. R. 2 
A. & E. 273 ; 18 L. T. 587 ; 17 W. R. 102.— ADM. ; 
The Wilhelm Sclimidt (1871) 25 L. T. 34, 37 ; 
1 Asp. M. C.J82. — adm. ; Sewell r. Burdick (1884) 
54 L. J. Q. B. 156 ; 10 App. Cas. 74, 87 ; 52 L. T. 
445 ; 33 W. B. 461 ; 5 Asp. M. C. 376.— H.L. (E.). 

Short v. Simpson (1866) 35 L. J. C. P. 147 ; 
L. ft. 1 O. P. 248 ; 13 L. T. 674 ; 14 W. li. 
307.— C.P ., applied. 

The 1 * Nepoter (1869) 38 L. J. Adm, 63, 66 ; 
L. R. 2 A. k E. 375. 378 ; 22 L. T. 177 ; 18 
W. Li. 49.— ADM. 

Short v. Simpson, explained. _ 

Sewell r. Burdick (1884) 54 L. J. Q. B. 156 ; 
'l0 App. Gas. 74, 87 ; 52 L. T. 445 ; 33 W. R. 
461 ; 5 Asp. M. 0. 376.— H.L. (e.). 

Short v. Simpson, approved. 

Bristol and West of England Bank v. Midland 
By. (1891)451 L. J. Q. B. 115 ; [1891] 2 Q. B. 
653 ; 65 L. T. 234 ; 40 W. B. 148.-C.A. 
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Heyerstein v. Barter (1800) 36 L. J. C. I\ 
48 ; L. R. 2 C. P. 38 : 13 L. T. 353.—O.P. ; j 
Hffimied, (180?) 36 L. J. C. P. 280 ; L. E. 2 C. P. ! 
661 : *’-6 L. T. 369. — EX. CH. : the lattertyeciititin 
affirmed a out. Barter v. Heyerstein (1870) 30 
L. J. fi. P. 187 ; L. E. 4 H. L. 317 ; 22 L. T. 
£OS ; 18 W. E. 1041.— h.l. (e.). 

It 

Barber v. Meyerstein, applied. 

The Johp Bellamy (1870) 39 L. J. Aclm. 28 : 
L. R. 3 A. & E. 120 : 22 L. T. 244. — ADM. ; 
Mors-Ie- Blanch i\ Wilson (IS 73) <42 L. J. C. P. 
70, 76 : L.*R. 8 0. P. 227. 239 ;. 2S L. T. 415 : 

1 Asp. M. C. 605.-2-C.P. 

Barber v. Meyerstein. discussed and 
explained. 

Glyn r. East and West India Dock Go. (18§2) 
52 L. J. Q. B. 146; 7 App. Oas. $91, 603; 47 
L. T. 309 ; 31 W. R. 206 ; 4 Asp. M. O. 580.— 
H.L. (e.) ; Sewell m Burdick (1S84) 54 L. J. 
Q. B. 156; 10 App. Cas. 74, 80 ; 52 L. T. 445 ; 
33 W. R. 461 ; 5 Asp. M. C. 370.— H.L. (e.). 

Barber v. Meyerstein, dictum adopted. 
Hilton r. Tucker (1SS8) 57 L. J. Ch. 973 : 39 
Oh. D. 669, 673 ; 59 L. T. 172 ; 36 W. R. 762.— 
KEKEWICH, J. 

Czech v. General Steam Navigation Co. (1867) 
37 L. J. C. P. 3 ; L. R. 3 C. P. 14 ; 17 
L. T. 246 ; 16 W. R. 130. — C.P., referred to. 
The Figlia Maggiore (1868) 37 L. J. Adm. 52 ; 
L. R. 2 A. & E. 106, 112 : 18 L. T. 532.—ADM. ; 
The Freedom (1869) L. R. 2 A. & E. 346, 
348 . — adm. ; Taylor r. Liverpool and Great 
Western Steam Co. (1874) 43 L. J. Q. B. 205 ; 
L. R. 9 Q. B. 546 ; 30 L. T. 714 ; 22 W. R. 752 ; 

2 Asp. M. C. 275 . — q.b. ; Hayn v. Culliford 
(1878) 47 L. J. C. P. 755 ; 3 C. P. D. 410, 418 ; 
39 L. T. 2SS.— DENMAN, J. (affirmed, C.A.) ; 
Chartered Mercantile Bank of India r. Nether- 
lands India Steam Navigation Co. (1S83) 52 

L. J. Q. B. 220 ; 10 Q. B. D. 521, 542 ; 48 L. T. 
546 ; 34 W. R. 445 ; 5 Asp. M. 0. 65.— C.A. 

Czech v. General Steam Navigation Co., 

adopted. 

Steinman r. Angier Line (1891) 60 L. J. Q. B. 
425 ; [1891] * Q. B. 619 : 64 L. T. 618 ; 39 W. It. 
392.— C.A. 

Czech v. General Steam Navigation Co., 

followed. 

The Glendarroch (1894) 63 L. J. Adm. 89; 
[1894] P. 226 ; 6 R. 686; 70 L. T. 344 ; 7 Asp. 

M. C. 420.— c.A. 

Czech v. General Steam Navigation Co., 

applied. 

Barrow r. Williams (1890) 7 Times L. R. 38. — 
CHARLES, J. 

Czech v. General Steam Navigation Co., 

adopted . 

Prices. Union Lighterage Co. (1903) 72 L. J. 
K. B. 374 : [1903] 1 K. B. 750, 754 ; 88 L. T. 
428 ; 51 W. R. 477 ; 9 Asp. M. C. 398 ; 8 
Cem. Cas. 155. — WALTON, J. 

* 

Dracachi v. Anglo-Egyptian Navigation Co. 
(1868) 37 L. J. C. P. 71 ; L. R. 3 C. 1>. 
190; 17 L. T. 472 ; 16 W. R. 277.— C.P., 
referred fj. 

Burdick v. Sewell (1884) 58 L. J. Q. B. 399 : 
13 Q. B. D. 159, 171 ; 51 L. T. 453*; 32 W. R. 
740.— C.A. 


Rodger v. Comptoir d’Escompte (1868) 5 
Moore P. C. (N.s.) 538: 38 L. J. P. C. 

30 ; L. R. 2 P. C. 393 ; 21 L. T. 33 ; 17 
W. R. 468. — p.c. , distinguished. 

Chartered Bank of India, Australia, and 
China r. Henderson (1874) L, R. 5 P. C. 501 ; 

30 L. T. 578.— P.c. 

SIR BARNES peacock (for the Court). —This 
case differs entirely from Rodger's Case , because 
the bill of lading in that case was not handed 
over at the time, but was handed over in pur- 
suance of the agreement generally to hand over 
all hills. In this case it was handed over 
specially at the time, in consideration of the 
release and of the abandonment of proceedingsj^-w 
for not delivering over the shipping documents. 

It therefore appears that the bank did rbtain 
the legal right to the goods by the indorsement 
of the bill of lading for a valuable consideration, 
and whether they afterwards actually received 
possession of the goods or not they had a legal 
title to them without notice, and that legal title 
was not affected by the equity arising out of the 
circumstances under wffiich the goods were sold 
by "Messrs. Henderson k Co. to Lyall, Still & 

Co. This case comes entirely within the case of 
Henderson 0 j‘ Co. v. The Comptoir d'Escompte de^ 
Paris, in which their lordships held that the** 
bank got the legal title to the goods, and that 
that legal title w r as not affected by the equity 
arising from the terms upon which the goods 
\ver€ originally sold. 

Rodger v. Comptoir d’Escompte, oVser rations 
applied. 

The Emilien Marie (1875) 44 L. J. Aclm. 9, 

14 ; 32 L. T. 435 ; 2 Asp. M. C. 514.— ADM. 

Rodger v. Comptoir V'Eszomgte, followed. 

Love. In re, Watson, Ex parte (1877) 46 L. J. 

Bk. 97, 100; 5 Ch. D. 35, 44 ; 36 L. T. 75 ; 25 
W. R. 4S9 ; 3 Asp. M. C. 396.— C.A. 0 

Rodger v. Comptoir* d’Escompte, dissented 
from. 

Leask r. Scott (1877) 2 Q. B. D. 870 ; 46 
L. J. Q. B. 576 ; 36 L. T. ?S4 ; 25 W.JBU 654 ; 

3 ASp. M. C. 469.— C.A. 

beam well, L.J. (fov the Court). — In support 
of his argument Mr. Webster cited Rodger v. 
Comptoir d Escompte de Paris before the Judicial 
Committee of the P. C. We think that that 
case justifies his argument, and is in point. 
There may be differences in the facts of the two 
cases, but the ratio decidendi was clearly that 
advanced for the defendants in the present case. 

We are not bound by its authority, but we need 
hardly say that we should treat any decision of 
that tribunal with Vie greatest respect, and 
rejoice if we could agree with it. But we can- 
not. There is not a trace of such distinction 
between cases of past and present consideration 
to be found in the books. It is true there is no 
decision the other w r ay ; but wherever the rule 
i# laid d#wn it is laicl^lowui without qualifi- 
cation, viz., that a tr^hsfer of a bill of lading 
for valuable consideration to a Imnd fide trans- 
feree^ ef eats the right of stoppage in transitu. 

Rodger v. Comptoir d’Escompte, distin- 
guished. «■ 

Kendal r. Marshall (1883) 52 L. J. Q. B: 313, 

317; 11 Q. B. D. 356, 366; 48 L. T, 961 ; 31 
Vf. R. 597.— c.A. 
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Henderson v. Comptoir d’Escompte (1872) 
42 L. J. P. C. 60 ; L. E. 5 P. C. 253 ; 
29 L. T. 192 ; 21 AV. R. S73 ; 2 Asp. 
M. C. 98. — P.u., followed. 

Chartered Bank of India, Australia and China 
r. Henderson (1874) L. 14. 5 P. C. 501 ; 30 L. T. 
578. — P.C. See extract, supra. 

The Nepoter (1869) 38 L. J. Adm. 63; 
L. R. 2 A. & E. 375 ; 22 L. T. 177 ; 18 
AV. R. 49. — adm.. dictum not adopted. 
Simpson r. Blues (1872) 41 L. J. C. P. 121, 
127; L. R. 7 0. P. 290, 297; 26 L. T. 697; 
20 AV. R. 6 SO. — C.P. 

11 The Nepoter, considered. 

Thrift r. Youle (1S77) 46 L. J. C. P. 402 ; 
2 O.^P. D. 432 : 3(5 L. T. 114; 3 Asp. M. C. 
357. — C.P.D. 

The Nepoter, observations adopted. 

Sewell v. Burdick (1S84) 54 L. J. Q. B. 156 : 
10 App. Cas. 74, 94 ; 52 L. T. 445 ; 33 W. R. 
461 ; 5 Asp. JVI. C. 376. — H.L. (e.). 

Ellershaw v. Magniac (1S43) 6 Ex. 570, n. 
— EX., explained- and- distinguished. 
Gabarron v. Krceft (1875) 44 L. J. Ex. 238, 
242 : L. R. 10 Ex. 274, 2S0 : 33 L. T. 365 ; 24 
AV. R. 146 : 3 Asp. M. C. 36.- — EX. 

Ellershaw v. Magniac, principle applied. 
Mirabita r. rmperial Ottoman Bank (kS78) 
47 L. J. Ex. 418, 421 ; 3 Ex. D. 164, 169 ; 3S 
L. T. 597 ; 3 Asp. M. 0. 591.— c. A. 

Turner v. Liverpool Docks Trustees (1851) 
20 L. J. Ex. 393 : 6 Ex. 543. — EX. cit., 
adopted. 

Schotsmans r. L. & Y. Ry. (1867) 36 L. J. Ch. 
361, 364 ; L. R. 2 Oil. 332, 337: 16 L. T. 189 ; 
15 AV. R. 534. — L.C. and L..T. : Berndtson r. 
Strang (1867) 36 L. .1. Oh. 879 ; L. R. 4 Eq. 
481, 492 : 16 L. T. 583.— v.-c. (varied, (1868) 
37 L. ,1. Oh. 665 : L-, R. 3 Ch. 588 ; 19 L. T. 
40; 16 AV. R. 1025. — L.c.) : and Shepherd r. 
Harrison (1869) 38 L. JUQ. B. 105; L. R. 4 
Q. 1>. 196, 204. — q.n. (affirmed, EX. ch. and 
infra). 

Turner v. Liverpool Docks Trustees, dis- 
tinguished. 

Gabarron v. Krceft (1875) 44 L. J. Ex. 238, 
243; L. R. 10 Kx. 274, 280; 513 L. T. 365 ; 24 
W. R. 146; 3 Asp. M. 0. 36. — EX. ; and 
Mirabita r. Imperial Ottoman Bank (1S78) 47 
L. J. Ex. 418; 3 Ex. I). 104, 173; 38 L, T. 
597 ; 3 Asp. M. C. 591.— c. A. 

Turner v. Liverpool Docks Trustees, applied. 
Bruno, In re, Francis, Ex parte (1887) 56 
h. T. 577; 6 Asp. M. Col38 : 4 Morrell 146.— 
CAVE, J. 

Shepherd v. Harrison (1871) 40 L. J. Q. B. 
148; L. R. 5 H. L. 116; 24 h. T. 857: 
20 W. R. u.L. (E.), referred to. 
Gabarron r. KreeftAI 875) 44 JR. J - Ex. 23$ ; 

L. II. 10 Ex. 274, 285 : 753 L. T. 365 ; 24 AV. II. 
146 : 3 Asp. M. C. 36.— ^EX. ; Banco cle Lima v. 
Angh ‘-Peruvian Bank (1878) 8 Ch. D. 160. 17(1 : 
3s" L. T. 130. — M ALINS, v^c. ; Mirabita r. 
Imperial Ottoman Bank (1878) 47 L. J. Ex. 418, 
423 ; 3 Ex. I). A64. 173 : 38 L. T. 597 ; 3 Asp! 

M. Ik 591.— c.A. ; Revv r. Payne (1885) 53 L. T. 
932 : jit Asp. 'M. C. 515. — KAY, «T. {and see ante, 
vol. i.. cols. 221, 222). 


Taylor v. Liverpool and Great Western 
Steam Co. (1874) 43 L. J. Q. B. 205 ; L. R. 

9 Q. B. 546 ; 30 L. T. 714 ; 22 AY. R,752 ; 

2 Asp. M. C. 275. — Q.B., dictum- adopted. 
Hayn r. Culliford (1878) 47 L. J. C. P. 755, . 
759; 3 C. P. D. 410, 418: 39 T. *288.— 
denmak, J. (affirmed, (1879) 48 L. J. C. E* 
372 : 4 C. P. D. 182 ; 40 L.*T. 536 ; 27 AV. R. 
541 ; 4 Asp. M. 0. 128. — C.A.) ; Norman v. 
Binnington^ (1890) 59 1^. J. Q. 13. 490 ; 25 
Q. B. D. 47o ; 63 L. T. 108 ; 38 AY. R. 702 ; 6 
Asp. M. C. 528 ? — cave, smith and w^liams, jj. 

Taylor v. Liverpool and Great Western 
Steam Co., referred- to. 

\ Steinman r. Angier Linc - ’(1891) 60 L. J. Q. B. 
425; [1891] 1 Q. B. 619; 64 L. T. 613 ; 39,, 

AY. R. 392.— c.A. 

* 

Taylor v. Liverpool and Great Western 
Steam Co., distinguished. 

The Glenclarroch (1894) 63 L. J. Adm. 89 : 
[1894] P, 226 ; 6 R. 686 ; 70 L. T. 344 : 7 Asp*. 
M. C. 420. — C.A. 

Burdick v. Sewell, 52 L. J. Q. B. 42S ; 10 
Q. B. D. 363 ; 4S L. T. 705 ; 31 A\ T . R. 796 ; 5 
Asp. M. C. 79. — q.b.d. ; reversed , (1884) 53 

L. J. Q. B. 399 ; 13 Q. B. I). 159 ; 51 L. T. 453 : 
32 AY. R. 740. — v.A... the latter*' decision reversed 
nom. Sewell v. Burdick (18S5) 54 L. J. Q. B. 
156 ; 10 App. Cas. 74 : 52 L. T. 445; 33 AY. R. 
461 ; 5 Asp. M. 0. 376. — H.L. (e ,) r 

Sewell v. Burdick, adopted. 

! Rew v. Payne (1885) 53 L. T. 932, 935 ; 5 Asp. 

M. C. 515. — KAY, j. ; Kodoconachi r. Milburn 
(1886) 56 L. J. Q. B. 202 ; 18 Q. B. I). 67, 75 ; 
56 L. T. 594 ; 35 AV. R. 241 ; 6 Asp. M. C. 100.— 
D.A. 

Sewell v. Burdick, applied. 

Bristol Bank v. Midland Ilf (1891) [1891] 2 
Q. B. 653 ; 65 L. T. 653 ; 40 AY. R. 148.— C.A. 

Sewell v. Burdick, dictum adopted. 

Eimmer r. AYebster (1902) 71 L. J. Qli. 561 ; 
[1902] 2 Ch. 163; 86 L. T. 491; 50 AV. R. 
517. — EAR WELL, J. 

Hilton v. Tucker (3888) 57 L. .J. Ch. 973; 
39 Ch. I). 669; 59 L. T. 172; 36 AV. E. 
762.— KEKEWICH, J., referred to. 

Mills r. Charlesworth (1890) 59 L. J. Q. B. 
530; 25 Q. B. D. 421 : 63 L. T. 508 ; 39 AY. R. 
1.— c.A., reversed nom. Charlesworth v. Mills. — 
H.L. (k.), ante, vol. i. col. 235. 

Ah Kang v. Australasian Steam navigation 
Co. (1883) 9 \ r ict. L. R. C. L. 171.— C.L., 
distinguished. 

Norman r. Binnington (1890) 59 L. J. Q. B. 
490 ; 25 Q. B. D. 475, 4S0 ; 63 L. T. 108 ; 38 
AY. It. 702 : 6 Asp. M. C. 528. — smith, CAVE 
and WILLIAMS, jj. 

Nash v. De Freville (1900) 69 L. ,J. Q. B. 
484 ; [1900] 2 Q. B. 72 : 82 L. T. 642 ; 
48 AV. li. 434. — C.A., referred to. 
Earquharson r. King (1901) 70 L. J. K.^B. 
985; [1901] 2 K. B. 697 ; 85 L. T. 264: 49 
AY. It. 673. — C.A. ; reversed, ante, col. 2522. 

The Tigress (1863) 32 L. J. Adm. 97 ; Br. 
fc L. 38; 9 Jur. (n.S.) 361 ; 8 L . T. 117 ; 
11 AA r . R. 538. — ADM., not applied. 

| The Princess Royal (1870) 39 Ii. J. Adm. 43 ; 
L. It. 3 AT & E. 41 ; 22 L. T. 39.— ADM. {and 
see jiost). _ *’ 



3883 


SHIPPING. 


3384 


The Tigress (supra), adopted. 

The Patria (1871) 41 L. J. Aclm. 23.31 : L. R. 
3 A. k E. 436, 465 ; 24 L. T. S49.-— ADM. 

. fc 

The Tigress, dictum, disapproved . 

Glyn r. East k West India Dock Co. (1880) 
50 L. £ Q. O. 62, 70 ; 6 Q. B. D. 475, 4S8 ; 43 
H T. 584. — c.A. (sge ante, col. 3030) : affirmed, 
(1882) 52 L. J. Q. B. 146 ; 7 App. Cas. 591 : 47 
L. T. 309 ;„.31 W. R. 206 ; 4 Asp. M. C. 580.— 
H.L. (E.). •“ * 

The Ba£ria (1871) 41 L. J. Ad!b. 23; L. R. 
3 A. k E. r 436 : 24 L. T. 849. — ABM.. 
referred to. 

The San Roman 0872) 41 L. J. Adm. 72 ; 

. L. R. 3 A. & E. 583, 594. — ADM. (affirmed, 
(1873) 42 L. J. Adm. 40 : L. R. 5 P. C. 301.^ 
p.c.) ; and Dapueto v. Wyllie,* The Pieve 
Superiore (1874) 43 L. J. Adm. 20 : L. R. 5 

P. C. 482, 493 ; 30 If. T. 887 : 22 W. R. 777 : 
2 Asp. M. C. 319.— p.c. 

Sheridan v. New Quay Rock Co. (1858) 28 
L. J. C. P. 58 ; 4 C. B. (N.S.) 61S f 5 Jur. 
(N.S.) 24S. — C.P., applied. 

Biddle v. Bond (1865) 34 L. J. Q. B. 137; 6 

B. k S. 225 ; 11 Jur. (n.s.) 425 ; 12 L. T. 17S ; 13 
W. R. 561. — Q.Bjf 

Sheridan v. New Quay Dock Co., recognised. 
Seagrave r. Union Marine Insurance Co. (1860) 
35 L. J. C. P. 172 ; L. R. 1 C. P. 305, 320 ; 1 
H. & R. 302 ; 12 Jur. (N.S.) 358 : 14 L. T. 479 : 14 
W. R. 690.— c.P. 

Turner v. Liverpool Docks Trustees (1851) 
20 L. J. Ex. 393 : 0 Ex. 543. — EX. CH.. 
discussed and applied. 

Falk v. Fletcher (1865) 34 L. J. C. P. 146 ; 18 

C. B. (N.S.) 403 ; 11 Jur. (n.S.) 17G ; 13 W. R. 
346.— C.P. 

Key v. Cotesworth (1852) 22 L. J. Ex. 4 ; 7 
Ex. 595. — EX., referred to. 

Falk r. Fletcher (1865) 34 L. J. C. P. 146 ; 18 
C. B. (N.S.) 403; 11 Jur. (n.S.) 176; 13 W. R. 
346. — C.P. 

o 

Key v. COtesworth, inapplicable. 

Torrance r. Bank of British North America 
(1873) L.rR. 5 P. C. 246 ; 29 L. T. 109 : 21 W. R. 
329 .— p.c. 

! 

Hoare v. Dresser, 26 L. J. Ch. 51 ; 2 Jur. (n.S.) j 
1151.— L.JJ. ; reversed , (1859) 28 L. J. Ch. 611 : 

7 H. L, Cas. 290 ; 5 Jur. (n.S.) 371 ; 7 W. R. 374. 1 
— H.L. (E.). 

Hoare v. Dresser. Sec 

Shepherd v. Harrison (1871) 40 h. J. Q. B. 
148 ; L. R. 5 H. L. 116 ; 24 L. T. 857 ; 20 W. R. 

1 ; 1 Asp. M. C. 66. — H.L. (e.). * 

Cahn v. Pockett’s Bristol Channel Steam 
Packet Co. (1898) 67 L. J. Q. B. 625 ; [18981 2 
Q* B. 61 ; 79 L. T. 55 ; 3 Com. Cas. 197. — 
MATHEW, J. ; reversed, (1899) 68 L. J. Q. B. 515 : 
[1899] 1 Q. B. 643 : 80 L. T. 269 ; 47 W. R. 422': 

8 Asp. M. C. 516 ; 4 Com. Cas. 108.— C.A. 

Barrow v. *Coles (1811) 3 Campb. 92; 13 
R. R. 763. — K.B., discussed. 

Bateman r. Green (1867) Ir. R. 2*0. L. 166.- 

Q. B. 


Brandt v. Bowley (1831) 1 L. J. K. B. 14 ; 
9 A. & E. 932. — K.B., referred to. 

Bateman v. Green (1867) Ir. R. 2 O. L. 166. — 
Q.B. ; Shepherd v. Harrison (1S71) 40 L. J. Q. B. 
148 ; L. R. 5 H. L. 116 ; 24 L. T. 857 ; 20 W. R. 
1 : 1 Asp. M. C. 66. — H.L. (e.). 

Pox v. Nott (1861) 30 L. J. Ex. 259 ; 6 
H. <fc N. 630 ; 7 Jur. (N.S.) 663.— EX.. 
referred' to. 

Bateman v. Green (1S07) Ir. R. 2 C. L. 166. — 
Q.B. 

Pox v. Nott, explained and- distinguished. 

The Figlia Maggiore (1868) 37 L. J, Adm. 52, 
53 ; L. R. 2 A. k E. 105, 111 : 18 L. T. 532.— 
SIR R. PHILLIMORE. 

Pox v. Nott, explained. n 

The Freedom (1871) L. R. 3 P. C. 594, 599 : 24 
L. T. 452; 1 Asp. M. C. 136.— P.C. 

Pox v. Nott, dicta adopted. 

Sewell v. Burdick (1SS4) 54 L. J. Q. B. 156 ; 10 
App. Cas. 74, 86 : 52 L. T. 415 ; 33 W. R. 461 : 
5 Asp. M. C. 376.— H.L. (e.). 

Gurney v. Behrend (1854) 23 L. J. Q. B. 265 ; 
3 El. k Bl. 622; 18 Jur. 856; 2 W. R. 
425. — Q.B., dictum explained. 

The Marie Joseph, Pease r. Gloahec (1866) 35 
L. J. P. C. 66, 70 ; L. R. 1 P. C. 219, 228 ; 3 
Moore P. C. (N.S.) 556; 12 Jur. (n.S.) ’677 ; 15 
L. T f 6 ; 15 W. R. 201 ; Br. k L. 449.— P.C. 

Gurney v. Behrend, applied. 

The Argentina (1867) L. R. 1 A. & E. 370. 376 ; 
16 L. T. 743 .— adm. 

Gurney v. Behrend, approved. 

Coventry v. Gladstone (1867) L. R. 4 Eq. 493 ; 
37 L. J. Ch. 30 : 16 W. R. 304. 

WICKENS, v.-c. — But then 1 have been pressed 
very much with the observations of Lord Camp- 
bell in Gurney v. Behrend , upon the question 
whether the plaintiffs acquired any title under 
this bill of lading thus delivered to them by 
Waite, who got it* as defendants contend, 
irregularly, and without their consent or know- 
ledge, by a mistake on the part of their messenger. 
The defendants, however, had full authority to 
deliver it to Waite, i£ they thought fit. It was 
in the hands of their servants for the purpose, 
and the only question is, whether by the course 
of trade any such custom as that stated by the 
defendants — that it is the practice not to deliver 
the bill of lading to the intended vendee until he 
shall have taken up his acceptances on account 
thereof — has been established. So far, however, 
from that being the usual course, it is expressly 
referred to by Crompton, J., during the argu- 
ment in Gurney v. 2&hrend, as being an excep- 
tional course, only adopted in times of suspicion 
and peril. 1 can quite understand such a term 
being inserted in the contract, if any one should 
be foolish enough to consent to it ; but J am not 
at all satisfied that any such custom as that 
alleged by the defendants has been established. 
— p. 503. • 

r Gurney v. Behrend*/^ applied. 

Bgfceraan v. Green (1867) Ir. R. 2 C. L. 166. — 
Q.B, ' r 

Gurney v. Behrend. See , 

Hathesing v. Laing (1873) 43 L. J. Ch. 233 ; 
L. R. 17 Eq. 92 ; 29 L. T. 734 • 2 Asp.M.JL 170. 
—BACON, V.-C. 
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10. Freight. 

Cargo ex Galam (1863) 33 L. J. Adm. 97; 2 
Moore I\ ('. (N.s.) 216 ; Br. &: L. 167 : 3 
N. li. 254 ; 10 Jur. (N.s.) 277 ; 9 L. T. 550 ; 
12 W. 11. 495. — P.C., adopted. 

The Soblomsten (1866) 36 L. J. Adm. 5 ; L. R. 
1 A. & E. 293 : 15 L. T. 393 ; 15 W. B. 591— 
ADM. 

Cargo ex Galam, distinguished. 

The Daring (1 86K) 37 L. J. Adm. 29; L. R. 2 
A. & E. 260 .-— adm. 

Cargo ex Galam, referred to. 

„ The Veritas (1901) 70 L. J. ,P. 75; [1901] P. 
304 ; 85 L. T. 136 ; 50 W. R. 30 ; 9 Asp. M. C. 
237.^-BARNES, .t. 

The Soblomsten (1866) 36 L. J. Adm. 5 ; 
L. li. 1 A. & E. 293; 15 L. T. 393 ; 15 
W. 11. 591. — adm., referred to. 

The Teutonia (1871) L. li. 3 A. & E. 391, 418— 
adm. ; and Metcalfe i:. Britannia Ironworks Co. 
(1876) 1 Q. B. I). 613, 619— Q.B.D. 

The Soblomsten, explained. 

The Livictta ( 1.883 j 52 L. J. Adm. 81 ; 8 P. 1). 
209; 49 L. T. 411; 5 Asp. M. C. 451— 
HANNEN, P. 

Baillie y. Modigliani (1785) Park on Insur- 
ance, 53. — MANSFIELD, C.J., distinginshed. 

Hunter r. Prinsep (1808) 10 East 378 : 10 
li. li. 328 — k.b. 

[Where during the chartered voyage the ship, 
after being captured and recaptured, had been 
wrecked at the port to which it had been taken 
by the recaptors, and a sale of the cargo directed 
by the Vice-Admiralty Court there on the appli- 
cation of the master acting bond fide, but with- 
out orders, and the proceeds remitted to the 
shipowner, it was held by Lord Ellenborough 
that, the freighter might recover such proceeds 
in a, stump, sit for money had and received with- 
out allowing freight, inasmuch as the conversion, 
having been made by the 'master and not, as in 
Jiailiio v. Mi fdigliajii, by a Court of competent 
jurisdiction, was unlawful and discharged the 
claim of the shipowners JCor freight.] 

Baillie v. Modigliani, not applied. 

Hopper r. H unless (1876) 45 L. J. C. P. 377, 
380 : 1 <\ P. P. 137, 142: 34 L. T. 528; 24 
W. R. 612 ; 3 Asp. M. C. 149. — c.p.D. 

Baillie v. Modigliani, considered. 

Metcalfe r. Britannia Ironworks Co. (1876)45 
L. Q. B. 837 ; 1 Q. B. P. 613, 621 ; 35 L. T. 
796. — Q.B.D. ; affirmed, CJ877) 46 L. J. Q. B. -143 ; 
2 Q. B. I). 123 : 36 L. T. 451 ; 25 W. 11. 720 ; 3 
Asp. M. C. 407. — O.A. 

Hunter v. Prinsep (1808) 10 East 378 ; 10 
U. R. 328— K.B. , applied. 

Hopper r. Burnesn (1876) 45 L. A. C. P. 3J7; 

1 C. 1>. D. 137 ; 34 L.*. 528 ; 24 W. R. 612 ; 3 
Asp. M. CJ. U9— C.P.I^. 

See headnote to Hunter v. Prinsep, supra. * 

Hunter v. Prinsep, considered. i 

Metcalfe r. Britannia Ironworks Co. (1876) 45 ! 
L. J. Q. B. 837 ; 1 Q. B. P. 613 ; 35 L. T. 796— | 
Q.B^. *, affirmed, C.A., supra. ! 


Osgood v. Groning (1810) 2 Camp. 466 ; 11 
R. R. 765. — K.B., considered and applied. 
The Teutonia (1871) 41 L. J. Adm. 4, 13 ; L. R. 
3 A. & E. 394, 4i8; 24 L. T. 521 ; 1 Asp. }l. C. 
32. — a3m. ; affirmed, p.c. See col. 3373. 

The Friends (1810) Edwards, 246 — adm., 
referred to. ® 

The Teutonia (1871) 41 L. J. Adm. 4, 14 ; L. I>. 
3 A. k E. 394, 419 : 24 L. T. 7121 ; 1 Asp. M. C. 
32 . — adm. (affirmed, p.c., infra , col. 3373) ; 
Metcalfe rf* Britannia Irdhworks Co. (1876) 45 
L. J. Q. B. $37, 851 ; 1 Q. B. P. 613, 635 ; 35 
L. T. 796 . — q.b.d., affirmed, C.A. * 

Shipton v. Thornton (18i?8) 8 L. J. Q. B.73 : 
9 A. k E. 314; l^P. k P. 216— Q.B., 
referred to. 

'Hill r. Wilson (1879) 4S L. J. C. P. 764 ; 4 
P. \). 329*; 41 L. T. 412 ; 4 Asp. M. C. 198— 
C.P.D. ; Attwood r. Sellar (1879) 48 L. J. Q. B. 
465 ; 4 Q. B. D. 342. — qsB.D. (affirmed, C.A., 
infra , col. 3381) ; Svensden r. Wallace (1885) 54 
L. J. Q. B. 497; 10 App. Cas. 404, 418; 52 
L. T. 901 ; 34 W. R. 369 ; 5 Asp. M. C. 453— 
li.L. (hi). 

Shipton v. Thornton, referred to. 
Assicurazioni Generali r. The Bessie Morris 
[1892] 1 Q. B. 571. — COLLINS, n J. ; affirmed, C.A. 

Hopper v. Burness (1876) 45 L. J. C. P. 377 ; 
1 C. P. D. 137 ; 34 L. T. 528 ; 24 W. R. 

I 612 ; 3 Asp. M. O. 149. — OP.D., adopted. 

[ Hill r. Wilson (1879) 4S L. J. C. P. 764 ; 4 
0. P. D. 329 ; 41 L. T. 412 ; 4 Asp. M. 0. 198— 

C.P.D. 

Metcalfe v. Britannia Ironworks Co. (1877) 
46 L. J. Q. B. 443 ; 2 Q. B. 1). 423 ; 36 
L. T. 451 ; 25 W. R. 720 ; 3 Asp. M. C. 
407. — C.A. , distinguished. 

Paid r. Nelson (1881) 50 L. J. Ch. 411; 6 
App. Cas. 38 ; 44 L. T. 3S1 ; 29 W. R. 543 ; 4 
Asp. M. C. 392— H.L. (E.). 

Metcalfe v. Britannia Ironworks Co., dis- 
tinguished. 

Horsley r. Price (1883) 52 L. J. Q. B. 603 ; 11 
Q. B. P. 244 ; 49 L. T. 101 ; 31 W. II. 786 ; 5 
Asp. M. C. 106. — NORTH, ,T. 

Hill v. Wilson (1879) 48 L. IF. C. P. 764 ; 4 
C. P. P. 329 ; 41 L. T. 412 ; 4 Asp. M. C. 

1 98. — C.P.D., referred to. * 
Assicurazioni Generali v. The Bessie Morris 
[1892] 1 Q. B. 571— COLLINS, J. ; affirmed, C.A. 

Be Silvale v. Kendall (1815) 4 M. k S. 37 ; 
16 R. R. 373. — K.B., considered. 

Allison r. Bristol Marine Insurance Co. (1876) 

1 App. Cas. 209, 219 ; 34 L. T. 809; 24 W. R. 
1039— H.L. (e.). 

Be Silvale v. Kendall, applied. 

Rqdoconaohi r. Milburn (1886) 17 Q. B. P. 
316, ’322, — MANTSTY, J., partly reversed, (1886) 
56 L. J. Q. B. 202 ; IS Q. B. P. 67; 56 L. T. 594 ; 35 
W. R. 241 ; 6 Asp. M. C. 300. — C.A. ; and Dufourcet 
Bishop (1886) 56 L. J. Q. B. 497 ; 18 Q. B. P. 
373 ; 56 L. T. 633 ; 6 Asp. M. C. 1*9— 
DENMAN, J. 

Curling v. long (1797) 1 Bos. k P. 634 ; 4 
R. R. 747. — C.P., dictum disapproved. 

Beale r. Thompson (1803) Bos. k P. 405. — 

O.P. 

alvaneey, c.J. — 1 admit that capture puts 
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nil ond to the contract ; but 1 do not admit, nor 
do the cases establish that capture one day and 
recapture the next will put an end to the con- 
tract ; and with great deference to that dictum 
of Eyre, L.G.J., in the case of Curling Long, 
I think that capture and recapture do not put 
an endto the voyage. — p. 480. 

Ritchie v. At&nson (1808) 10 East 295 ; 10 
R. R. 307. — K.B., referred to. 

Me Andrew v. Chapole (1866) 35 J. G. P. 
281 ; L. R. 1 C. P. 643 : 12 Jur. (n.S.) 567 ; 14 
L. T. 556 * 14 W. R. 891.— cfp. ; and The 
Teutonia (1871) 41 L. J. Adm. 4 ; L. R. 3 A. & E. 
394 : 24 L. T. 521 : 1 Asp. M. C. 32.— ADM. 
(affirmed, P.C., infra ^ oh 3373). 

Bakin v. Oxley (1864) 33 L. J. C. P. 115 ; i5 
G. B. (N.S.) 646 : 10 Jur. (N.S.) 655 ; 10 
L. T. 268 ; 12 W. R. 557.— C.P., adopted. 
Lloyd v. Guibert (1^65) 35 L. J. Q. B. 74 ; L. R. 

1 Q. B. 115 ; 6 B. & 8. 100; 18 L. T. 602.— 
EX. CH. 

Bakin v. Oxley, approved. 

Brown v. Gaudet, Argos. Cargo ex (1873) 
L. K. 8 P. C. 159 ; 21 W. R. 707 ; 28 L. T. 745. 
— P.C., affirming 42 L. J. Adm. 49 . — adm. 
r 

The Norway, The Norway Owners v. Ash- 
burner (1S65) 3 Moore P. C. (N.S.) 245 ; 
Br. & LC 404 ; 11 Jur. (n.S.) 892 ; 13 L. T. 
50 : 33 W. R. 1085. — P.C., referred to. 

The Figlia Maggiore (1868) 37 L. J. Adm. 52 ; 
L. R. 2 A. & E. 105 ; IS L. T. 532.— ADM. ; The 
Felix (1868) 37 L. J. Adm. 48 ; L. R. 2 A. & E. 
273 ; IS L. T. 587 : 17 W. R. 102.— ADM. ; The 
Princess Royal (1870) 39 L. J. Adm. 43 ; L. R. 3 
A. & E. 41 ; 22 L. T. 49.— ADM. 

The Norway, folhmed. 

Robinson t?. Knights (1873) 42 L. J. 0. P. 211 ; 
L. R. 8 C. P. 465 ; 28 L. T. 820 ; 21 W. R. 683 ; 

2 Asp. M. C. 10.— C.P. 

The Norway, approved. 

Merchant Shipping Co. v. Armitage (1873) 43 
L. J. Q. B. 24 : L. R. 9 Q. B. 99 ; 29 L. T. 809 ; 
2 Asp. M. G. f<S5. — EX. CH. 

The Norway, considered. 

Campbell i\ Commercial Banking Go. of Sydney 
(1879) 40 L. T. 137, 140.— P.c. 

The Norway, discussed and not applied. 

The Ettrick (1881) 50 L. J. Adm. 65 ; 6 P. D. 
327.— ADM., affirmed, (5 P. D. 327 ; 45 L. T. 399 ; 

4 Asp. M. O. 465. — c.A. 

r 

The Norway, applied. 

Pine /■. Middle Dock Co. (1881) 44 L. T. 426, 
429 ; 4 Asp. M. C. 388.— W. WILLIAMS, J. 

The Norway, referred to. 

Huth v. Lamport (1886) 55 L. J. Q. B. 239 ; 
16 TJ. B. D. 735 ; 54 L. T. 663 ; 34 W. R. 386 

5 Asp. M. C. 543.— C.A. 

The Norway, adopted. 

Williams r. Canton Insurance Office (1901) 70 
L. J. K. B. 962 ; [1901] A. C. 462 ; 85 L. T. 317 ; 

6 Com. Cas. 256 . — h.l. (e.). 


4 Duthie v. Hilton (1868) 38 L. J. C. P. 93 ; 
L. R. 4 C. P. 138 ; 19 L. T. 285 ; 17 W. R. 
55. — C.P., applied . 

Asfar r. Blundell (1895) 65 L. J. Q. B. 138 ; 
[1896] 1 Q. B. 123 ; 73 L. T. 648 ; 44 W. R. 130. 
—C.A. 

Robinson v. Knights (.1873) 42 L. J. C. P. 
211 : L. R. 8 C. P. 465 ; 2S L. T. 820 ; 21 
W. R. 683 ; 2 Asp. M. C. 10.— c.p., 
approved. 

Merchant Shipping Co. v. Armitage (1873) 43 
L. J. Q. B. 24 ; L. R. 9 Q. B. 99 ; 29 L. T. 809 ; 

2 Asp. M. G. 185. — EX. CH. 

Merchant Shipping Co. v. Armitage, L. R. 8 
C. P. 469, n. ; 22 W. R. 11. — Q.B. ; partly re - 1 
versed, (1S73) 43 L. J. Q. B. 24 ; L. R. 9 Q. B. 99 ; 
29 L. T. 809 ; 2 Asp. M. O. 185.— EX. OH. * 

Merchant Shipping Co. v. Armitage, con- 
sidered. 

L. C. & D. Ry. r. S. E. Ry. (1893) 63 L. J. Oh. 
93 ; [1893] A. C. 429 ; 1 R. 275 ; 69 L. T. 637 ; 
58 J. P. 36. — H.L. (E.). LORDS HERSCHELL, L.C., 
WAJTSON, MORRIS and SHAND. 

Merchant Shipping Co. v. Armitage, dis- 
tinguished. 

Horner, In re, Fooks r. Horner (1S96) 65 L. J. 
Ch. 694 ; [1896] 2 Ch. 1S8 ; 74 L. T. 686 ; 44 
W. R. 556.— CHITTY, J. 

Merchant Shipping Co. v. Armitage, adopted. 
Williams v. Canton Insurance Office (1901) 70 
L. J. K. B. 962 ; [1901] A. C. 462 ; 85 L. T. 317 ; 
6 Com. Cas. 256.— H.L. (e.). 

The Cito (1881) 51 L. J. Adm. 1 ; 7 P. D. 5; 
45 L. T. 663 ; 30 W. R. S36 ; 4 Asp. M. C. 
468. — c.A., distinguished. 

The Leptir (1885) 52 L. T. 768 ; 5 Asp. M. C. 
411.— BUTT, J. 

Havelock v. Geddes /1809) 10 East 555 ; 
10 R. R. 380 . — k.b., referred to. 

Stanton v. Richardson (1872) 41 L. J. C. P. 
180 ; L. R. 7 C. P. 421,432 ; 27 L. T. 513.— C.P. ; 
Jackson r. Union Marine Insurance Co. (185-3) 42 
L. J. C. P. 284 ; L. R. 8 O. P. 572, 579.— C.P., 
affirmed, EX. CH. ; Kovdtoff v. Wilson (1876) 45 
L. J. Q. B. 436 ; 1 Q. B. D. 377 ; 34 L. T. 677 ; 
24 W. R. 706 ; 3 Asp. M. C. 163.— Q.B.D. : Tully 
v. Howling (1S77) 46 L. J. Q. B. 388 ; 2 Q. B. D. 
182 ; 36 L. T. 163 ; 25 W. R. 290 ; 3 Asp. M. C. 
61. — c.A. ; Inman bb. Co. v. Bischoif (1882) 52 
L. J. Q. B. 169 ; 7 App. Cas. 670 ; 47 L. T. 581 ; 
31 W. R. 141 ; 5 Asp. M. C. 6.— H.L. (E.). 

Greeves v. West India and Pacific Steam- 
ship Co., 20 L. T. 914.— Q.B., reversed (1870) 
22 L. T. '615.— EX. CH. 

Boyd v. Mangles (1849) 18 L. J. Ex. 273; 

3 Ex. 387 ; 16 M. & W. 337. — EX. For subse - 

guent proceedings in Chancery , see Mangles r. 
Dixon, infra. _ 

r * % 

Mangles v. Dixon fts49) 19 h. J. Ch. 240 ; 
1 .Mac. & G. 437; 1 Kail & Ttf. 542.— L.C.; 
reversed, (1852) 3 H. L. Cas. 702. — H.L. (E.). 
f 

Mangles v. Dixon, commented on. 

Rodger v. Comptoir d’Esconlpte (1869) 38 
L. J. P. C. 30 : L. R. 2 P. C. 393, 405 ; 5 Moore 
P. C. (N.S.) 538 ; 21 L. T. 33.— P.c. ; Higgs r. 
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Assam Tea Co. (1869) 38 L. J. Ex. 233 ; L. R.U 
Ex. 387, 396 ; 17 W. R. 1125 .— ex. ; Least v. 
Scott (1877) 46 L. J. Q. B. 576 ; 2 Q.B, D. 376, 
381 ; 36 L. T. 784 ; 25 W. R. 654.— C.A. 

Mangles v. Bixon, discussed and applied. 

Connolly r. Munster Bank (1887) 19 L. R. Ir. 
119, 130.— V.-c. 

Mangles v. Bixon, compared. 

Watts r. Driscoll (1901) 70 L. J. Oh. 157, 159 ; 
[1901] 1 Ch. 294 ; 84 L. T. 97 ; 49 W. R. 146.— 
C.A. ALVBRSTONE, C.J., KIGBY and V. WILLIAMS, 
L.JJ. 

Marquand v. Banner (1856) 6 E. & B. 232 ; 
25 L. J. Q. B. 313 ; 2 Jur. (N.S.) 708.— 
Q.B., d isf i ng u inked . 

Giikisonr. Middleton (1857) 2 C .B. (n.s.) 134 ; 
26 L. J. C. P. 209.— c.P. 

cresswell, J. — It seems to me that the case 
of Marquand- v. Banner proceeded upon the 
authority of Colvin v. Newberry ( ante . col. 3315), 
in which the H. L. affirmed the judgment of the 
Ex. Ch. in Newberry v. Colvin (col. 3315). 
which reversed the judgment of the K. B. in 
Colvin v. Newberry (col. 3315) ; but in rhat 
case the charterers were owners of the ship pro 
tempore. The contracts were made with the 
captain as owner, and not as agent. Here (in 
Gilhison v. Middleton ) the captain was still the 
agent of the shipowners. 

Marquand v. Banner, dissented from. * 

Erichsen r. Barkworth (1858) 5 Jur. (n.s.) 517; 
28 L. J. Ex. 95. — ex. CH. 

WILLEM, j. (in Ex. Ch.). — I do not agree to 
that decision. 1 apprehend the contract would 
pass under the hill of lading by the new Act ; 
but that has not been decided yet. — p. 519. 

Marquand v. Banner, distinguished. 

Wagstaff r. Anderson (1879) 4*8 L. J. C. V. 759; 
4 C. V. D. 283 ; 41 L. T. 227.— C.P.D. ; affirmed, 
(1880) 49 L. J. C. 1» 485 ; 5 0. P. D. 171 ; 42 
L. T. 720 ; 28 W. R. 856* — C.A. 

Splidt v. Bowles (*1808) 10 East 279; 

R. R. 29<v— K.B., considered. 

Cooke r. Hemming (1868) 37 L. J. C. P. 179, 
189 ; L. U. 3 0. 334,4555 : IS L. T. 772 ; 16 

W. R. 903.— c.P. ; willkm, J. dissenting. 

Kerswill v. Bishop (1832) 1 L. J. Ex. 227 ; 
2 Or. & J. 529 ; 2 Tyr. 602.— EX., 
considered. 

Rustic n Pope (1868) 37 L. J. Ex. 137 ; L. R. 
3 Ex. 269 ; IS L. T. 651 ; 16 W. R. 1 122.— EX., 
Bit AM well, ii. dissenting. 

Kerswill v. Bishop, Referred to. 

Wilson r. Wilson (1872) L. R. 14 Eq. 32, 41 ; 
41 L. J. Ch. 423 ; 26 L. T. 346 ; 20 W. R. 436.— 
M ALINS, V.-C. 

Kerswill v. Bishop, applied. 

Anderson r. Butler’s Wharf (187,#) 48 L^J. 
Ch. 824. 828.— HALL,' VT>C. 

Miller v?Woodfal? (1857) 27 L. J. Q. B. 120; 
8 El. & Pd. 493. — Q.B., considered and 
adifyted. 

Keith r. 'Burrows (1877) 46 L. J. O. P. 801 ; 2 
App.Cas. 636, 651 ; 37 L. T. 291 ; 25 W. R. 831 : 
3 Akjj. M. C. 481 — h.l. (E.). 


Lindsay v. Gi¥bs (1859) 28 L. J. Ch. 692 ; 
22 Beav. 522 ; 2 Jur. (N.s.) 1039 ; 4 W. R. 
78S. — L.JJ., followed. 

Brown r. Tanner (1866) L. R. 2 Eq. 806,809; 
14 L. ’ll. 825. — v.-c. (reversed, L.JJ., . see infra). 

Lindsay v. Gibbs, commented on. 

Wilson v. Wilson (1872) 41 L. 4 CH. 423 ; 
L. R. 14 Eq. 32 ; 26 L. T. 346 ; 20 W. R. 436. » 

M alinm, v.-c. — It is very tl-ue that the Master 
of the Rolls, in this case, says that yhere there 
is a charteriparty inquiries should be made, and 
notice should^e given. I am rather disposed to 
think that that is rather a dangerous doctrine, 
because I think the mortgagee of a ship has a 
right to say : “ I am going to take the ship : I am 
going to realise my security : I know nothing 
whatever besides, for nobody has given me any 
notice.” I am rather disposed to think that if 
he takes a mbrtgage of the ship, and registers it, 
lie is not bound to make further inquiries ; but 
however that may be, what the Master of the 
Rolls says is, that where the mortgagee knows 
there is a charter-party he should inquire of the 
charterer whether he has received notice of any 
incumbrance ; that may be so, but it was impos- 
sible for this defendant to do that, because here 
there was no charter-party. — p. 427. 

Lindsay v. Gibbs, adopted i 

Keith r. Burrows (1876) 45 L. J. C. P. 876. 
879 ; 1 C. P. D. 722, 734 ; 35 Li T. 508.— C.P.D. ; 
reversed, C.A. and H.L. (e.) {see btfra). 

Gumm v. Tyrie (1865) 34 L. J. Q. B. 124 ; 6 
B. & S. 298 : 13 W. R. 436.— EX. CH., 
considered and applied. 

Cellier v. Hinde (1867) 17 L. T. 341 ; 16 W. R. 
184.— M.R. 

Gumm v. Tyrie, dictum adopted . 

Keith •/:. Burrows (1877) 2 App. Cas. 636, 654 ; 
46 L. J. C. P. 801 ; 37 L. T. 291 ; 25 W. R. 831 ; 
3 Asp. M. C. 481.— H.L. (E.). 

Brown v. Tanner, L. R. 2 Eq. 806 ; 14 
L. T. S25 — v.-C., reversed, (1S68) 37 L. J. 
Ch. 923 ; L. R. 3 Ch. 597 ; IS L. T. 624 ; 16 
W. R. 882.— L.JJ. 

Brown v. Tanner, considered 

Rusden r. Pope (1868) 37 L. .1. Ex. 137, 140 ; 
L. R. 3 Ex. 269, 275 ; 18 L. T. 651 ; 16 W. R. 
1122.— EX.; BHAMWELL, B. dissenting. 

Brown v. Tanner, applied . 

Wilson r. Wilson (1872) 41 L. J. Ch. 423, 426 ; 
L. R. 14 Eq. 32, 40 ; 26 L. T. 346.— M ALINS, V.-C. ; 
Anderson v. Butler* s Wharf Co. (1879) 48 L. J. 
Ch. 824, 828.— hall, v.-c. ; and Japp r.. Camp- 
bell (1887) 57 L. J. Q. B. 79, 81. -SMITH, J. 

Brov£*n v. Tanner, considered. 

The Heather Bell (1901) 70 L. J. P. 36 ; [1901] 
1*. 143 : 84 L. T. 538 ; 49 W. R. 352.— JEUNE, P. ; 
affirmed, infra. 

Brown v. Tanner, explained and dis- 
tinguished. 

Shillito v. Biggart (1903) 72 L. J. K. B. 294 ; 
[1903] 1 K. B. 683 ; 88 L. T. 426 ; 51 W. R. 
479 ; 8 Corn. Cas. 137 ; 9 Asp. M. C. 396. 

WALTON, J.— In Brown v. Tanner , the L.JJ. 
in 1868 had to deal with a#*question as to a 
mortgagee’s right to freight. In delivering the 
judgment T>f the Court, Page Wood, L.J. said : 
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“ It. appears to ns that this case must be deter- 
mined in the appellant’s favour on the ground 
of his having taken possession of the ship before 
the freight under the charter-party had Jbecome 
due. It is now settled beyond all dispute that 
the mortgagee of a ship becomes entitled to all 
the rights -and liable to all the duties of an 
Awner from the time of his taking possession. 
Amongst the rights so accruing to him is that 
of receiving all freight remaining due when 
possession Is taken.” x The defending rely upon 
t.he last sentence in this passage of the judgment 
as indicating that, in the opinion of the L.J., 
the mortgagee on taking possession became 
entitled to all freights then due and unpaid. I 
think, however, that the L.J. meant no more 
than that the mortgagee on taking possession 
became entitled to all unpaid freight which the 
ship was then in the course of earning. This 
seems clear from what follows in the judgment. 

. . . And the L.J. . . comes to the conclusion 

that the freight had not been earned before the 
mortgagee took possession, and that therefore 
the mortgagee was entitled to it. 

Rusden v. Pope (1S68) 87 L. J. Ex. 137 ; 

L. R. 3 Ex. 260 ; 18 L. T. 651 ; 16 W. R. 

1122. — EX., applied. 

Wilson v. Wilson (1872) 41 L. J. Oh. 423, 426 ; 
L. R. 14 Eq. 32, 41 ; 26 L. T. 346 ; 20 W. R. 436 : 
1 Asp. M. C. 265. — MALINS, V.-C. 

Rusden vJPope, considered. 

Duncan r. Caslim (1875) 44 L. J. 0. P. 225, 
227 ; L. R. 10 C. P. 554, 558 ; 32 L. T. 497 : 23 
W. R. 561.— C.P. ; Enselback r. Nixon (1875) 
44 L. J. C. P. 396, 400 ; L. R. 10 0. P. 645, 654 : 
32 L. T. 831.— C.P. 

Rusden v. Pope, applied. \ 

Anderson v. Butler’s Wharf Co. (1879) 48 j 
L. J. Ch. 824, 828.— HALL, V.-C. 

Rusden v. Pope, applied. \ 

Jennings r. Mather (1900) 70 L. J. Q. B. 53 ; 
[1901] * Q. B. 108 ; 83 L. T. 506.— Q.B.D. 

Liverpool Marine Credit Co. v. Wilson 

(1872) 41 L. J. Ch. 798 ; L. R. 7 Ch. 507 : 

26 L. T, 717 ; 20 W. U. 665.— L.JJ., applied. 

Keith r. Burrows (1876) 45 L. J. C. P. 876, 
878 ; 1 C. P. D. 722, 733 : 35 L. T. 508.— C.P.D., 
reversed, C.A. and h.l. (e.) ( see infra?) ; Ander- 
son Butler’s Wharf Co. (1879) 48 L. J. Ch. 
824, 828 .— hall, v.-c. 

Liverpool Marine Credit Co. v. Wilson, 

observations applied. 

Shillito v. Biggart (1903) 72 L. J. K. B. 294 ; 
[1903] 1 K. B i 683 ; 88 L. T. 426 ; 51 W. R. 
479: 8 Com. Cas. 137; 9 Asp. JU. C. 396.— 
WALTOH, J. 

Keith vi Burrows (1876) 45 L. J. 0. ft 876 ; 

1 C. P. D. 722 ; 35 L. T. 508. — C.P.D. : reversed , 
(1877) 46 L. J. C. P. 452; 2 C. P. D. 163; 
36 L. T. 567. — C.A. ; the latter decision affirmed, 
(1877) 46 L. J. C. P. 801 ; 2 App. Cas. 636 : 37 
L.T. 291 ; 25 W. R. 831 ; 3 Asp. M. O. 481.— 
H.L. (E.). 

Keith v. Burrows, applied. 

Simpson v. Thomson (1877) 3 App. Cas. 279, 
292 ; 38 L. T. 1 ; 3 Asp. M. C. 567.— H.L. (SC.) ; 
Anderson v. Butler’s Wharf Co. (1879) 48 L. J. 
Ch. 824, 828. — hall, v.-c. ; Swann v. Barber , 


(1879) 49 L. J. Ex. 253, 256; 5 Ex. D. 130. 136 : 
42 L. T. 490 : 28 W. R. 563 : 4 Asp. M. C. 264.— 
C.A. ; and Japp v. Campbell (1887) 57 L. J. 
Q. B. 79, 80 .— smith, J. 

Keith v. Burrows, applied. 

The Bed Sea (1895) 65 L. J. P. 9 ; [1896] P. 
20 ; 73 L. T. 462 ; 44 W. R. 306.— C.A. 

Keith v. Burrows, applied. 

The Heather Bell (1901) 70 L. J. P. 36 ; [1901] 
P. 143 : 84 L. T. 538 : 49 W. R. 352.— jeune, p., 
and S. C. affirmed, (1901) 70 L. J. P. 57 : [1901] 

P. 272 ; 84 L. T. 794 : 49 W. R. 577 ; 9 Asp. 
M. C. 206.— C.A. 

Keith v. Burrows, referred to. - 

Shillito i\ Biggart (1903) 72 L. J. K. B. 294; 
[1903] 1 K. B. 683: 88 L. T. 426; 61 B. 
479. — WALTON, J. 

Cory Brothers v. Stewart (1886) 2 Times 
L. R. 508. — C.A.. head note- too wide. 

The Heather Bell (1901) 70 L. J. P. 36; 
[1901] P. 143 : 84 L. T. 538 : 49 W. R. 352.— 
JEUNE, P. ; affirmed, (1901) 70 L. J. P. 57; 
[1901] P. 272; 84 L. T. 794 : 49 W. R. 577 ; 9 
Asp. M. C. 206. — C.A. 

Furness v. White (1894) 63 L. J. Q. B. 267 ; 
[1894] 1 Q. B. 483; 9 R. 252; 70 L. T. 463; 
42 W. R. 290. — C.A. ; reversed nom. White v. 
Furness. The Inchulva (1894) 64 L. J. Q. B. 
161 r [1895] A. C. 40 ; 11 R. 53 : 72 L. T. 157 ; 

7 Asp. M. C. 574.— H.L. (E.). 

White v. Furness, referred to. 

Montgomery r. Fo y, Morgan & Co. (1S95) 
65 L. J. Q.. B. 18 ; [1895] 2 Q. B. 321 : 14 R. 575 ; 
73 L. T. 12 ; 43 W. R. 691 ; 8 Asp. M. C. 36.— C.A. 

Artaza v. Smallpiece (1793) 1 Esp. 23. — K.B., 

disapproved. 

Cock r. Taylor (1811) 13 East 399 ; 2 Camp. 
587 ; 12 R. R. 378.— K.B. 

ELLENBOROUGH, C.J.^i cannot think that 
the opinion delivered in Artaza v. Smallpiece 
was well founded. — p? 402. 

Cock v. Taylor (1811) 13* East 399 ; 2«£amp. 
587 : 12 R. R. 378. — K.B., approved and 
considered. « 

Sanders r. Vanzeller (1843) 12 L. J. Ex. 497 ; 

4 Q. B. 260 ; 3 G. & D. 580.— EX. CH. See 
extract, infra. 

Cock v. Taylor, explained and applied. 

Allen v. Coltart (1883) 52 L. J. Q. B. 686 ; 11 

Q. B. J). 78 2 ; 48 L. T. 944 ; 31 W. R. 841 ; 5 
Asp. M. C. 104.— CAVE, j. 

Moorsom v. Kymefc (1814) 2 M. & S. 303 ; 3 
Camp. 549, n. ; 15 R. 11. 261. — K.B., dictum 
disapproved. 

Sanders r. Vanzeller (1843) 4 Q. B. 260 ; 3 
G. & D. 580 ; 12 L. J. Ex. 497.— EX. CH. 

tineal, c.J. (for the Court). — But there is no 
authority *?or saying tha* under such circum- 
| stances, there is a contract raised by law to pay 
the freight which another, viz., Hie consignor, 

1 has contracted with the shipowner to pay. Upon 
principle, it cannot be contended tJjpt the con- 
tract runs with the property in the goods and is 
transferred with it : and there is no decision to 
that effect. We do not dispute the propriety of 
the judgment in Cock v. Taylor (13 Eas1#399) 
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which may be treated as tbe origin of questions 
of this nature ; but that decision was merely 
that the receipt of the goods under the bill of 
lading was evidence of a new agreement ; it is 
so spoken of by all the judges. In the sub- 
sequent case of Wilson v. Kymer (1 M. & 8. 157), 
the previous mode of carrying on business 
between the parties was held to be evidence of 
the same nature ; and it was left to the jury to 
consider whether they would imply a similar 
promise from the former habits of dealing, by 
the evidence of the defendant having obtained 
the goods under orders from the consignor, but 
having paid the freight ; and though some of 
the judges, particularly Mr. Justice Le Blanc, in 
the subsequent case of Moorsom v. Kymer , speak 
as if Coclt v. Taylor (supra') had decided that the 
lav* would imply a promise, it is evident that the 
expression is an inaccurate one and not justified 
by the case itself. The ground on which the 
latter case is distinguished from the former by 
all the judges except Lord Ellenborongh, viz., 
that there was a remedy for the same freight by 
the shipowner against the consignor, cannot 
certainly be supported. — p. 295. 

* 

Sanders y. Vanzeller (1843) 12 L. J. Ex. 
497 ; 4 Q. B. 250 ; 3 G. & D. 580.— EX. CH., 
considered. 

White r. Furness (1894) 54 L. J. Q. B. 161 ; 
[1895] A. 0. 40 ; 11 R. 53 ; 72 L. T. 157.- 
H.L. (e.). 

bekschell, L.c. — Now, it is not dispute that 
where a consignee takes delivery under a bill of 
lading, and the master of the vessel by giving 
delivery abandons his lien, there is evidence from 
which a contract to pay freight may be inferred. 
This has been regarded as the law ever since 
Sanders v. Vanzeller; but in that case it was 
distinctlj 7, stated that it was not a presumption 
of law that such a contract existed, but only a 
presumption of fact. 

Stindt v. Roberts (1848) 17 L. J. Q. B. 166 : 
5 13. k L. 460* 2 B. 0. Rep. 212 ; 12 Jur. 
518 . — bail CT,, explained. 

Young v;. Moeller (185;y) 25 L. J. Q. B. 94 ; 5 
El. k Bl. 755 ; 2 Jur. (N.S.) 393 ; 4 W. R. 149.- - 

EX /oh. * 

Stindt v. Roberts, referred to. 

Allen r. Coltart (1883) 52 L. J. Q. B. 686 ; 11 
Q. B. D. 782 ; 48 L. T. 944 ; 31 W. R. 841 ; 5 
Asp. M. 0. 104. — cave, J, : and Sewell v. 
Burdick (1884) 54 L. J. Q. B. 156 ; 10 App. Cas. 
74, 89 ; 52 L. T. 445 ; 33 W. R. 461 ; 5 Asp. 
M. C. 376. — H.L. (E.). 

Moeller (or Moller) v. Young, 24 L. J. Q. B. 
217; 5 El. & Bl. 7 ; 1 Jur. (N.S.) 934. — Q.B. ; 
reversed nom. Young v.^Moller (1856) 25 L .1. 
Q. B. 94 : 5 El. k Bl. 755 ; 2 Jur. (N.s.) 393 ; 
4 W. R. 149.— EX. CH. 

Moeller v. Young, explained and dis- 
tinguished. ^ + . 

Brown r. Tanner (I8>i8) 37 L. J. Cli. 923, 926 ; 
L. R. 3 Oh. .567, 004 ; 38 L. T. 624 ; 16 \V. R. 
882 ; 1 Asp. M. C. 208?— L.JJ. * 

Moelltr v. Young, observations adapted. 

Allen r. Cohort (1883) 52 L. J. Q. B. 686 : 1 1 
Q. B. D. 782 ; 48 L. T. 944 ; 31 W. R. 841 ; 5 
Asp.^1. C. 104.— CAVE, J. 

O.C. 


Moeller v. Young, referred to. 

Furness r. White (1893) 63 L. J. Q. B. 267 ; 
[1894] 1 Q. B. 483 ; 9 R. 252 ; 70 L. T. 463 ; 42 * 
W. R. 290. — c.A. ; DAvr, l.j. dissenting ; re- 
versal, H.L. 

Garston Sailing Ship Co. v. Hiekie (1885) 
15 Q. B. D. 580; 53 L. T.^795^ 5 Asp. 
M. C. 499. — C.A. , discussed. 19 

Hunter r. Northern M^lrine Insurance Co. 
(1888) 13 App. Cas. 717.— H.L. (sc.). 

HALSBiyir, L.c. — The* word “ port ” is un- 
doubtedly ambiguous, but dealing with a policy 
of insurance^ have no doubt that what is meant 
by the word “port” is w;hat Lord Esher in 
Sailing Ship Garston Co. v. IUckie describes as 
what shippers of goods, charterers of vessels, and 
shipowners would mean by a port, that is to say, 
that a legal port might be according to the 
general umlerstanding of the classes of persons 
described by Lord Esher, either restricted or 
enlarged by mercantile .usage. . . . What the 
M.R, said in the case already quoted suggests 
what are the proper tests to apply where the 
question arises whether the vessel has or has not 
arrivld at the port at which she is to deliver her 
cargo. — pp. 722, 723. 

Garston Sailing Ship Co. v. Hiekie, applied. 

Goodbody and Balfour, In re (1900) 82 L. T. 
484 ; 9 Asp. M. C. 69 ; 5 Com? Cas. 59.— c.A. 

Smith v. Pyman (1891) 60 L. J. Q. B. 621 ; 
[1891] 1 Q. B. 742 : L. T. 436 ; 39 

W. R. 466 ; 7 Asp. M. C. 7.— c.A., dis- 
tinguished. 

Oriental BS. Co. v. Tylor (1893) 63 L. J. Q. B. 
128 : [1893] 2 Q. B. 518 : 4 R. 554 ; 69 L. T. 
577 : 42 W. R. S9 ; 7 Asp. M. C. 377.— C.A. 

ESHEtt, M.R., BOWEN and KAY, L.JJ. 

BOWEN, L.J. — There [in Smith v. Pyman ] the 
advance freight was to be paid “ if required,” 
and therefore there was no absolute right to 
have it paid and no absolute right to have the 
bills of lading signed ; it was only an option 
given to the shipowner. That was tfye ground 
upon which the Court explained in that case 
that the loss of the ship determined the right to 
advance freight, viz., that the advance freight 
depended upon an opt;on to be exercised within 
a reasonable time, and the object»being to allow, 
the charterers to insure showed that it was too 
late to exercise the option if it was too late for 
the charterers to insure. The present case is a 
case of an absolute right, not of an optional 
right to be enforced at a certain time or not at 
all. In (he present case there is nothing to 
show that the bills of lading might not be.pre- 
| sented and signed after the loss of the ship. — 

; p.133. 

Oriental Steamship Co. v. Taylor (supra ) , 

te&t- in applied. 

Hoi ford v. Acton Urban Council (1898) 67 
L. J.’Ch. 636 ; [1898] 2 Ch. 240 ; 78 L. T. 829.— 
STI TILING, J. 

Marsh v. Pedder (1815) 4 Camp. 257 . — k.b., 

followed. 

Anderson r. Hillies (1S52) 21 L. J. C. P. 150 ; 
12 O. B. 499 ; 16 Jur. 819.— C.P. 

Strong v. Hart(l 827) 5 L. J. (o.S.) K. B. 82 ; 

6 B. & C. 1 60 ; 9 D. k R. 189 ; 2 Car. k P. 
55 ; 30 R. R. 272. — K.B* distinguished. 

Robinson r. Read (1829) 7 L. J. (o.S.) K. B. 
236 ; 9 B.*& C. 449 ; 4 M. & Ry. 349.— K.B. 
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Strong v. Hart , followed. 

Anderson r. Hillies (1852) 21 L. J. 0. P. 150 ; 

' 12 C. B. 499 ; 16 Jur. 819.— C.P. 

Capper v. Forster (1887) 6 L. J. C. P.$332 : 

3 Bing. N. C. 93S ; 3 Scott 129 : 3 
Hodges 177. — O.P., explained and dis- 
tinguished. 

Southampton Steam Colliery Co. r. Clarke , 
(1868) 38 L. J. Ex. 54, 56 ; L. R. 4 Ex. 73, 79.— 
ex. : affirmed, (1870) 40 L. J. Ex. S : L. R. 6 j 
Ex. 53 ; 19 W. R. 21 4 .-^ex. CH. * 

Southampton Steam Colliery Co. e. Clarke 
(1S70) 40 L. "U Ex. 8 : L. R. 6 Ex. 53 ; 
19 W. R. 214. — EX. CH.. referred to. 

Isis Steamship Co. •rFBarr (1 S99) 68 L. J. Q.B. 
930; [1899] 2 Q. B. 364; 81 L. T. 241. — C.A. • 
V. WILLIAMS. L.J. partly dissenting .' * 

Phillips v. R'odie^(1812) 15 East 547; 13 
It. R. 52 S. — k.b.^ considered. 

Gray r. Carr (1871) 40 L. J. Q. B. 257 ; L. R. 
6 Q. B. 522 \ 25 L. T. 215 ; 19 W. R. 1173.— 
EX. CH. • 

Phillips v. Rodie, explained and dictum- 
adopted. 

McLean r. Flerrjjng (1871) L. R. 2 H. L. (Sc.) 
128, 132 ; 25 L. T^i7 ; 1 Asp. M. C. 160.— H.L. 

(so.). 

Birley v. Gladstone (1814) 3 M. & S. 205 : 
15 R. R 465. — K.B., not applied. 

McLean v. Fleming (1871) L. R. 2 H. L. (Sc.) 
128, 132; 25 L. T. 317: 1 Asp. M. C. 160.— 
H.L. (SC.). 

Birley v. Gladstone, applied. 

Gray r. Carr (1871) 40 L. J. Q. B. 257, 261 ; 
L. R. 6 Q. B. 522, 530 ; 25 L. T. 215 ; 19 W. R. 
1173.— EX. CH. 

Gibson y. Sturge (1855) 24 L. J. Ex. 121 ; 
10 Ex. 622; 3 C. L. R. 421 ; 1 Jur. (N.S.) 
259 ; 3 W. R. 165. — EX., discussed. 
Coulthurst r. Sweet (186(5) L. R. 1 C. P. 649. 
654.— C.P. 

Gihson v. Sturge, followed. 

Buckle *. Knoop (1867) 8(5 L. J. Ex. 223 ; 
L. R. 2 Ex. 333 ; 16 L. T. 571 ; 15 W. R. 
999.— EX. <?H. 

Gibson v. Sturge, referred to. 

Tully r. Terry (1873) 42 L. J. C. P. 240, 243 ; 

L. R. 8 C. P. 679, 684 ; 29 L. T. 36 ; 2 Asp. 

M. C. 51.— C.P. 

Gibson v. Sturge, observations adopted. 

The Skandinay (1881) 50 L. J. Adm. 46. — 
ADM. ; reversed, 51 L. J. Adm. 93 .— c.a. 

Gilkison v. Middleton (1857) 26 L. J.10. P. 
209; 2 C. B. (NS.) 134. — C.P., dissented 
from. 

Kirchner v. Venus (1859) 12 Moore P. C. 361 ; 

5 Jw. (N.s.) 395 ; 7 W. 11. 455.— p.C. 

Gilkison v. Middleton, applied. 

Havn v. Culliford (1878) 47 L. J. C. P. 755 ; 

3 C. P. D. 410, 415 ; 39 L. T. 288.— C.P.D. ; 
affirmed, (1879) *8 L. J. C. P. 372 ; 4 C. P. L. 
182 ; 40 L. T. 536 ; 27 W. R. 541 ; 4 Asp. M. C. 
128.— C.A. 


ft Neish y. Graham (1857) 27 L. J. Q. B. J5 ; 
8 E. & B. 505 ; 4 Jur. (n.S.) 49. — Q. B., 
dissented from. 

Kirchuer r. Venus (1859) 12 Moore P. G. 361 ; 
5 Jur. (N.S.) 395 ; 7 W. R. 455.— p.C. 

How v. Kirchner (1S57) 11 Moore P. C. 21 ; 
6 W. R. 198. — P.C., approved. 

Kirchner r. Venus (1859) 12 Moore P. C. 361 ; 
5 Jur. (N.S.) 395 ; 7 W. R‘.\4oo.— P.C. 

' 

How v. Kirchner. See \ 

Allison v. Bristol Marine Insurant^ Co. (1876) 
1 App. Gas. 209 : 34 L. T. 809 : 24 \V>R. 1039. 
—H.L. (E.). 

Kirchner v. Venus (1859) 12 Moore P # C. 
361: 5 Jur. (N.S.) 395; 7 W. R. 455.— 
P.C., considered. 

Buckle v. Knoop (1867) 36 L. J. Ex. 49, 53 ; 
L. R. 2 Ex. 129 ; 16 L. T. 231.— EX. ; affirmed, 
36 L. J. Ex. 223 ; L. R. 2 Ex. 333 ; 16 L. T. 
571 ; 15 W. R. 999.— EX. CH. 

Kirchner v. Venus, applied. 

The Felix (1868) 37 L. J. Adm. 48, 51 ; L. R. 
2. A. & E. 273, 280 : 18 L. T. 587 ; 17 W. R. 102. 
— ADM. ; and Gray r. Carr (1871) 40 L. J. Q. P>. 
257 ; L. R. 6 Q. B. 522 : 25 L. T. 215 ; 19 W. 11. 
1173. — EX. CH. 

iSrchner v. Venus, explained. 

M’Lean r. Fleming (1871 ) L. R. 2 H. L. Sc. 
128, 132 ; 25 L. T. 317 ; 1 Asp. M. C. 160,— 
H.L. (sc.). 

Kirchner v. Venus, dictum considered and 
explained. 

Allison r. Bristol Marine Insurance Co. (1876) 
1 App. Cas. 209 ; 34 L. T. 809 ; 24 W. R. 1039. 

— H.L. (E.). 

lord hatherley. — I do not think that the 
case of Kirchner v. Venus lias any bearing upon 
the case before your lordships. Of course, any 
opinion of Lord Kin^down is always cited by 
those who can cite it as an authority at all for 
their proposition, and it certainly carries *fffrh it 
great weight. But Mr. Justice Brett, whose 
opinion is of very great*value, I think, in assist- 
ing your lordships to arrive at a correct view of 
this case, dealt with Kirchner v. Venus in the 
mode in which, in my opinion, it ought to he 
dealt with, and in which all judgments should 
be dealt with, namely, by taking it as applied to 
the subject-matter. What Lord Kingsdown there 
says is this : — “ In the first place, it is not that 
prepayments arc not freight, but that they are 
not the same thing as freight, having all the 
legal incidents of freight ; and, in the second 
place, there is the case of lien.” Applying Lord 
Kingsdown's opinion to the subject-matter, you 
will not find him saying that prepaid freight is 
not freight, because it is freight to all intents 
and purposes. In settling the account yon say, 
‘‘That is a part of the j^erght,” in this case and 
in every other case where freight comes to be 
adjusted. — p. 239. • # 

• 

Kirchner v. Vhnus, explained. • 

Fisher v. Smith (1878) 48 L. J. Ex. 411, 416 ; 
4 App. Cas. 1, 12 ; 89 L. T. 430 ; 27 W. R. 113. 
—H.L. (E.). 
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Kirchner v. Venus, distinguished. 

Great Indian Peninsula Ry! c. Turnbull (1885) 
53 L. T. 325 ; 38 W. K. 874 ; 1 Cab. & E. 595 : 
5 Asp. M. C. 405. — DENMAN. J. 

Kirchner v. Venus, not applied. 

Smith v. Pyman (1 891) 60 L. J. Q. B. 621 : 
[1891] 1 Q. B. 742 ; 64 L. T. 436 ; 39 W. R. 466! 
—C.A. 


Kirchner v. Venus, dictum held overruled. 

Weir v. Girvin (1899) 69 L. J. Q. B. 168 : 
[1900] 1 Q. B. 45 ; 81 L. T. 687 : 48 W. R. 179 \ 
9 Asp. M. C. 7 ; 5 Com. Cas. 40. — c.A. 

* Pearson v. Goschen (1864) 33 L. J. C. P. 

• 265 ; 17 C. B. (N.S.) 352; 10 Jur. (N.S.) 
903 ; 10 L. T. 758 : 12 W. R. 1 116.— c.P., 
appeared. 

McLean r. Fleming (1871 ). — h.l. (s.c.) (sec 
infra ) ; and Gray r. Carr (1871). — ex. (see 
extract, infra'). 

McLean v. Fleming (1871) L. It. 2 H. L. (Sc.) 
128 ; 25 L. T. 317; 1 Asp. M. 0. lift.— 
H.L. (SC.)., considered. 

Gray r. Carr (1871) 25 L. T. 216 ; L. R. 6 Q. B. 
522 ; 40 L. J. Q. B. 257 ; 19 W. It. 1173.— ex. 
CH ; BEAM WELL, B. dissenting on this point. 

beett, J. — Since this case was argued, and 
since this judgment was written, our attention 
has been called to the case of McLean v. F Lining 
in the House of Lords, and if I had thought that 
that case overruled anything I have said in this, 
I should have willingly bowed to it. But in that 
case, as I understand the judgment, the charter- 
party was in respect of the carriage of a uniform 
cargo, and the freight was payable at a fixed sum 
per ton, and the charter-party ascertained the 
amount of the cargo that was to be loaded. It 
then put upon the charterers the liability of load- 
ing full cargo, and gave a lien to the shipowner 
for dead freight. Now, under those circum- 
stances, it was poin tea out by some, if not all, of 
the learned lords who took^part in the judgment 
that the damages for not loading a full cargo 
were* in point of fa^t, ascertained, because they 
woultl be the specified amount per ton upon the 
quantity that was rcallya§cortained ; and if that 
were so, that would properly be dead freight 
within the ordinary meaning of the term, 
and the lien being given in terms for dead 
freight, that case would be within the recog- 
nised rule ; and as I understand their lordships, 
they declined to overrule the ease of Kirchner 
v. I onus (supra, col. 3340), and expressly de- 
clined to overrule the ease of Pearson v. (rose, hen 
(17 0. B. N. 8. 352), which I think is decided on 
valuable principles, that ^ught to be generally 
applied. I therefore do not consider that that 
case overrules what I have said of this charter- 
party. With regard to the question of the bill of 
lading, even although the charter in this case did 
give a lien for dead freight, it seems to me that 
the authority in the Fwuse of Lords leaves 
case untouched, because ^lie House of Lords in 
the case befom it cama to the conclusion that 
the action was between those who were virtually 
the charterers and the shipowner, and, therefore, 
they decide" the case on the charter-party alone 
and held only fchat the fact of bills of lading 
being given to a charterer cannot alter or affect 
his lial^lity under the charter-party. T t therefore 


seems to me that that case does not affect this 
case, and I adhere to the judgment which I had 
already written. — p. 221. 

M$Lean v. Fleming, applied . 

Brown r. Powell Duffryn Steam Coal Co. 
(1S75) 44 L. J. C. P. 289 ; L. R. 10 C. *>. 562 ; 
32 L. T. 621 ; 23 W. R. 549 : 2 Asp. M. C. 57S.^- 
C.P. 

McLean v. Fleming, referred to * 
WhitechiJrch v. Cavanagh (1901) 71 L. J. K. B. 
400 ; [1902] A. C. 117, 126 ; 85 L. T. 349 ; 50 
W. R. 218.— h.l. (E.). * 

■> 

Gray v. Carr (1871) 40 L. J. Q. B. 257 ; L. R. 
6 Q. B. 522 ; 25 L. V. 215 : 19 W.R.1173. 
% EX. CH., observations adopted. 
Christoffersen v. Hansen (1872) 41 L. J. Q. B. 
217, 219 ; L. % It. 7 Q. B. 509, 515 ; 26 L. T. 547 ; 
20 W. R. 626 ; 1 Asp. M. C. 305. — Q.B. 

Gray v. Carr, applied. 

French v. Gerber (1876) 45 L. J. C. P. S80, 
883 ; 1 0. P. IX 737, 743.— c.p.d. ; affirmed, 
(1877)*46 L. J. C. P. 320 ; 2 0. P. TX 247 ; 36 
L. T. 350 ; 25 W. It. 355 ; 3 Asp. M. C. 574.— 

C.A. - 

Gray v. Carr, explained anti applied. 

Porteus v. Watney (1878) 47 L. J. Q. B. 643 ; 
3 Q. B. IX 534 ; 39 L. T. 195 ; 27 W. R. 30 ; 4 
Asp. M. C. 34.— C.A. » 

Gray v. Carr, discussed. 

Serraino r. Campbell (1890) 60 L. J. Q. B. 303 ; 
[1891] 1 Q. B. 283 ; 64 L. T. 615 : 39 W. R. 356 ; 
i Asp. M. C. 48.— C.A. 

esher, m.r. — I think that the real decision in 
that case [ Gray v. Carr] was that the effect of 
the words “all other conditions as per charter- 
party,” was to introduce into the bill of lading 
all the conditions of the charter-party to be per- 
formed by the receiver of the goods — that is by 
the consignee. . . . Then 1 think that Gray 
v. Carr followed llussell v. Niemann \siq>ra, 
col. 3325). . . . 1 do not think the leu rneU judge 
[Mr. Justice Wills in the latter case] intended 
to limit the words to the mere payment of freight 
and matters strictly of •that kind : but 1 think 
his meaning was that which was adopted by the 
majority of the Court in Gray v. Carr. — p. 307. 
lopes and kay, l.j. 1. to the same effect. 

Gray v. Carr, observations adopted . 

Dunlop r. Balfour (1892) [1892] 1 Q. B. 507. — 
Q.B.D. ; affirmed, o.A. 

Gray v, Carr, referred to. 

Diederichsen r. Farquliarson (1897) 67 L. J. 
Q. B. 103; [1898] 1 Q. B. 150 ; 77 L. T. 543 ; 
46 W. R. 1£2 ; 8 Asp. M. C. 333.— C.A. ; RIGBY, 
L.J. dissenting. 

Aflison v. Bristol Marine Insurance Co. 

(1873) 42 L. J. C. P. 334 ; 29 L. T. 38.— C.P. ; 
reversed. (1874) 43 L. J. C. P. 311 ; L. R. 9 C. P. 
559 ; 30 L. T. 877 ; 22 W. R. 920.— C.A. ; the 
latter decision reversed , (1876) 1 App. Cas. 203 ; 
L. T. 809 ; 24 W. R. 1039.— H.L. (E.). 

Allison v. Bristol Marine Insurance Co 

dictum adopted. 

Anderson r. Morice (1876) 40 # L. J. Q. B. 11 ; 

1 App. Cas. 713 ; 35 L. T. 566 ; 25 W. R. 14 ; 3, 
Asp. M. C. L*90. — H.L. (e.). 


106 — 2 . 



3849 


SHIPPING. 


3850 


Allison v. Bristol Marine Insurance Co., Oglesby v. Yglesias (1858) 27 h. J. Q. B. 
referred to. 35G ; El. BL & El. 030, 033 ; 0 W. R. 690. 

Smith v. Pyman (1891) 60 L. J. Q. B. 621 ; , — Q.B., adopted. 

[18913 1 Q. B. 712 ; 61 L. T. 136 ; 39 W. R. 166. | Milvain c. Perez (1861) 30 L. J. Q. B. 90 ; 
— C.A. + j 3 El. & El. 495 : 7 Jur. (N.S.) 336 ; 3 L. T. 736 ; 

9 W. R. 269.— Q.B. 


AKisom, v. Bristol Marine Insurance Co. , 

considered. 

Weir r. Girvin fl899) [1900J 1 Q. B. 45 ;. 9 
Asp. M. C.^13. — C.A. ; affirmed, h.l. 

Gardner v. Trenchman (1884) 5 1 L. 3. Q. B. 
515 ; 15 Q-B. D. 151; 53 L. T*518 ; 5 Asp. 
M. G. 558. — C.A., explained. 

Serraino r. Campbell (1890) 59 L. J. Q. B. 
452 ; 25 Q. B. D. 50JL : 63 L. T. 107 ; 39 W. R. 
112. — HUDDLESTON, B. ; and see S. C. affirmed, 
60 L. J. Q. B. 303 ; [1891] 1 Q. B. 283 ; 64L.T. 
615 ; 39 W. R. 356 ; 7 Asp. M.|C. IS. — C.A. 

Gardner v. Trenchmann, referred to. 
Diederichsen i\ Farquharson (1897) 67 L. J. 
Q. B. 103 ; [189S]1 Q. B. 150 ; 77 L. T. 543 ; 46 
W. R. 162; 8 Asp. M. C. 333. — C.A. smith, 
RIGBY and COLLINS, L.JJ. 1 

Small y. Moates (1833) 9 Bing. 574; 2'M. & 
Scott 671. — C.P.. distinguished. 

Peek v. Larseri*(1871) 40 L. J. Ch. 763 ; L. R. 
12 Eq. 37S ; 25 L. T. 580 ; 19 W. R. 1045.— M.IU 


11. Demurrage. 

Pederson v. lotinga (1857) 2S L. T. (o.s.) 

267 ; 5 W. R. 290. — Q.B., considered. 

Oglesby v. Yglesias (1858) 27 L. J. Q. B. 35G ; 
El. Bl. & El. 930 ; 6 W. R. 690.— Q.B. 

Pederson v. Lotinga, explained and followed. 

Christoff ersen v. Hansen (1872) 11 L. J. Q. B. 
217 ; L. R. 7 Q. P>. 509 ; 26 L. T. 547; 20 W. R. 
626 ; l f Asp. M. C. 305. — q.b. 

<9 

Pederson y. Lotinga, distinguished. 

Francesco r. Massev (1S73) 42 L. J. Ex. 75 : 
L. R. 8 Ex. 101 ; 21. W V R. 410.— EX. 

CLEASBY, — The charter-party [in the above 
case] provided that at the port of loading, after 
the agreed days for loading, the captain was to 
receive a day for demurrage, day by day. 
For the port of discharge the language was 
different. There was to be demurrage after the 
laying days at £5 a day. It was considered that 
the express agreement that the charterer should 
pay £5 a day, day by day, showed that the 
clause providing that the owners should rest on 
their lien for freight and demurrage, must apply 
to the demurrage at the port of discharge. The 
judgments are founded upon the use of the words 
“day by day,” in connection with the payment 
of demurrage* at the port of loading, and there is 
nothing of that sort in the present case. 

Pederson v. Lotinga, considered and applied. 

TFrench v. Gerber (1S76) 15 L. J. C. P. 880. 
883 ; 1 C. P. D. 737, 713.— C.P.D. ; affirmed, (1877) 
46 L. J. C. P. 320 ; 2 C. P. D. 217 ; 36 L. T. 
350 ; 25 W. R. 355 ; 3 Asp. M. C. 574.— C.A. 

PederBon y. Lotinga, referred to. 

Dunlop v. Balfour (1892) [1892] 1 Q. B. 507. 
— Q.B.D.; affirmed, C.A. 


Oglesby v. Yglesias, referred to. 

Bannister v. Breslauer (1867) 36 L. J. C. P. 
195 : L. R. 2 C. P. 497, *51)0 ; 16 L. T. 418 ; 15 
W. R. 840. — C.P. \ 

Oglesby v. Yglesias, applied^, 
Christoffersen c. Hansen (1872) 11. L. J. Q. B. 
217 ; L. R. 7 Q. B. 509, 513 ; 26 L. T. -5+7 ; 20 
W. R. 626 : 1 Asp. M. C. 305.— Q.B. 

Oglesby v. Yglesias, discussed. 

Francesco r. Masse} 1 - (1873) 42 L. J. Ex? 75 ; 
L. R. S Ex. 101 ; 21 W. R. 140.— EX. 

Oglesby v. Yglesias, adopted. 

Kish r. Cory (1875) 44 L. J. Q. B. 205 ; L. R. 
10 Q. B. 553, 561 ; 32 L. T. 670 ; 23 W. R. 880 ; 
2 Asp. M. C. 593.— EX. CH. 

• Oglesby v. Yglesias, considered. 

French r. Gerber (1876) 45 L. J. C. P. 880, 
882 ; 1 C. P. D. 737, 742.— C.P.D. ; affirmed, (1877) 
46 L. J. C. P. 320 ; 2 C. P. D. 217 ; 36 L. T. 850; 
25 W. R. 355 ; 3 Asp. M. C. 571.— C.A. 

Oglesby v. Yglesias, applied. 

B^ugh v. Manzanos (1879) 18 L. J. Ex. 398 ; 
4 Ex. D. 101, 106 ; 27 W. R. 536.— EX.D. 

Oglesby v. Yglesias, referred to. 

Dunlop v. Balfour (1892) [1892] 1 Q. B. 507. 
— Q.B.D.; affirmed, C.A. 

Bannister v. Breslauer (1867) 36 L. J. 0. P. 
195 ; L. li. 2 O. P. 497 ; 16 L. T. 118 ; 15 
W. R. 810.— C.P., commented upon. 

Gray v. Carr (IS 71) 40 L. J. Q. B. 257 ; L. R. 
6 Q. B. 522; 25 L. T. 215; 19 W. R. 1173; 
1 Asp. M. C. 115.— ex. cjr. 

Bannister v. Breslauer, distinguished. 
Christoffersen r. fiansen (1872) 11 L. J. Q. B. 
217, 219 ; L. R. 7 Q. B. 509. 511 ; 26 L. T. 547 ; 
20 W. R. 626 ; 1 Asp. M. C, 305 .— q.b. 

Bannister v. BreSlauer, followed. 

Francesco r. Massey (1873); 21 W. R. 440; 
42 L. J. Ex. 75 ; L. R.‘ 8 Ex. 101.— EX. 

Bannister v. Breslauer, discussed and dis- 
tinguished. 

Lockhart r. Falk (1875) 41 L. J. Ex. 105; 
L. R. 10 Ex. 132 ; 33 L. T. 96 ; 23 W. R. 753; 
8 Asp. M. C. 8. — ex. 

cleasby, B. (for the Court). — That decision 
is certainly not applicable to the present case, 
because we have in this charter-party a demur- 
rage clause though not a precise one. In the 
present case the clause provides that the ship 
shall be discharged in ten working days and 
afterwards has these words : “ Demurrage at 21. 
£er 100 finis register j^clay.’' It has also been 
decided that where there is a time specified for 
goading and also a tin*e for unl&uling fixed by 
its ]|eing at the rate of so many tons a day and 
afterwards a demurrage clause for a#xed number 
of days at one agreed price per day, then in that 
case the exemption clause applies to demurrage 
whether at the port of loading or of discharge, but 
it was thought clear that it did not apply to 
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detention beyond the ten days and demurrage 
days at the port of loading. This was Francesco 
v. Massey {infra, col. 3352). The effect of that 
decision is that where there is a clause for demur- 
rage at a specified rate for a certain number of 
days, and a number of days being allowed for 
loading there can be demurrage in the proper 
sense at the port of loading, the exemption 
clause applies to demurrage there. 

Bannister v. Breslaner, observed on. 

Kish r. Cory (1870) L. E. 10 Q. B. 5 53 ; 44 
L. J. Q. B. 205 ; 32 L. T. 670 : 23 W. R. 880 ; 
2 Asp. M. C. 593. — EX. CH. 

colekidge, c.J. — Now, in mercantile con- 
^ tracts which are drawn with reference to decided 
cases, it is important stare decisis , and whatever 
misfit have been my impression apart from the 
cases cited before us, I am not prepared to over- 
rule them, and therefore I accept Francesco v. 
Massey (col. 3352) as a binding authority. Ban- 
nistcr v. Breslaner, which was referred to in the 
argument, was an action on a charter-party, in 
which no days for demurrage were specified, but 
it contained a clause that the charterer’s liability 
should cease upon shipping the cargo, provided 
the same should be worth the freight on arrival 
at the port of discharge, the captain having an 
absolute lien on it for demurrage. A delay 
having occurred in loading, the shipowners sued 
the charterers. The Court of Common Pleas in 
effect held that, as the lien for demurrage could 
there apply only to detention, as distinguished 
from demurrage properly so called, the charterers 
were exempt from liability. The reasoning on 
which that case was decided has been questioned, 
and perhaps on strict examination does not 
appeal* perfectly accurate ; but it seems to me 
that the decision itself was perfectly right, and, 
upon a charter-party containing a similar 
provision, I should be prepared to adhere to 
Bannister v. Breslaner. — p. 558. 

Bannister v. Breslauer, questioned. 

French r. Gerber (1870) 45 L. J. C. P. 880, 
883 : 1 0. P. D. 737, 743.— c. P.D. ; affirmed, (1877) 
40 L. J.C. P. 320 ; 2 C. P. D. 247 ; 30 L. T. 350; 
25 ft. 1.1. 355 : 3 Asp. M. C. 574.— C. A. 

• 

Bannister v. Breslauer, questioned. 

Clink v. Radford (1891) 00 L. J. Q. B. 38S ; 
[3891] 1 Q. B. 625 ; 64 L. T. 491 ; 39 W. XI. 355 ; 
7 Asp. M. C. 10.— C.A. 

1C3HER, M.u. — it is not necessary that L should 
refer to the decided cases, except once more to 
strike at Bannister v. Breslaner, and to say that 
if that case decides that if the cesser clause relieves 
the charterer from liability, notwithstanding 
that the shipowner is thereby left wholly unpro- 
tected against delay at the port of loading, it is 
contrary to the current of decided cases and 
cannot be supported. — p. 390. 

BOWK NT, L.J. — If Bannister v. Breslauer is to 
be supported at all it must be upon the ground 
that no other mesinii^ can be given demur- 
rage, ’ ’ and no other extent to the lien created, 
than that th$ one includes and the other extends « 
to damages for detention at the port of leading. 
— p. 391. *FLfcY, L.J. concurred 

Bannister *v. Breslauer, referred to. 

.Dunlop r. Balfour (1892) [1892] 1 Q. B. 507. 
— Q.f?.D. : affirmed. c.A. 


Christoffersen v. Hansen (1872) 41 L. J. Q. B. 
217 : L. 11. 7 Q. B. 509 ; 20 W. B. 626 ; 
26 L. T. 547 ; 1 Asp. M. C. 305.— Q.B., 
distinguished. , 

Francesco' r. Massey (1873) 42 L. J. Ex. 75 ; 
L. E. S Ex. 101 ; 21 W. E. 440.— EX. 

Christoffersen v. Hansen, opinion approved. 
Kish r. Cory (1875) 44 L. J. Q. B. 205, 20-7 ; 
L. E. 10 Q. B. 553, 559 ; 32 L. T. 670 ; 23 W. E. 
880 ; 2 Asp. M. C. 593.— EX. CH. 

Christoffersen v. Hansen, considered and 
applied. 

French r. Gerber (1876) 45 L. J. C. P. 880, 
883 ; 1 C. P. D. 737, 743.— C.$.D.: affirmed, (1877) 
46 L. J. C. P. 320 ; 2 O P. D. 247 ; 36 L. T. 350 ; 
25 W. E. 355 ; 3 Asp. M. t. 574.— C.A. 

» 

Christoffersen v. Hansen, referred to. 
Dunlop e. Balfour (1892) [1892] 1 Q. B. 507. 
— Q.B.D. : affirmed, C.A. 

Francesco v. Massey (1873) 42 L. J. Ex. 75; 
L. E. 8 Ex. 101 ; 21 W. E. 440 .— ex., dis- 
cussed and- distinguished. 

LoJlvhart r. Falk (1875) 44 L. .1. Ex. 105; 

L. E. 10 Ex. 132; 33 L. T. 96 ; 23 \Y. E. 753 ; 3 
Asp. M. 0. 8 .— ex. See extinct, supra, col. 3350. 

Francesco v. Massey, approved, and adopted. 
Kish r. Cory (1S76) 44 L. J. Q. B. 205 ; L. E. 
10 Q. B. 553 ; 32 L. T. 670 : 23 W. R. 880 : 2 Asp. 

M. C. 593. — ex. CH. See extract, supra, col. 3351. 

Francesco v. Massey, considered and 
applied. 

French v. Gerber (1876) 45 L. J. C. P. SS0, 
8S3 ; 1 C. P. D. 737, 743.— C.P.D., affirmed, (1877) 
46 L. J. C. P. 320 ; 2 C. P. D. 247 ; 36 L. T. 350; 
25 W. E. 355 ; 3 Asp. M. O. 574.— C.A. 

Francesco v. Massey, referred to. 

Dunlop r. Balfour (1892) [1892] 1 Q. B. 507. 
— Q.B.D. ; affirmed, C.A. 

Lockhart v. Falk (1S75) 44 L. J. Ex. 105 ; 
L. It. 10 Ex. 132 ; 33 L. T. 96 ; €3 W. E. 
753 ; 3 Asp. M. C. 8. — EX., apprised. 
Clink r. Radford (1891) GO L. J. Q. B. 388; 
[1891] 1 Q. B. 625 ; 64 L. T. 491 ; 39 W. R. 355; 
7 Asp. M. C. 10.— C.A. • 

• 

Lockhart v. Falk, followed. 

Dunlop r. Balfour (1*892) 61 L. .1. Q. R. 354 ; 
[1892] 1 Q. B. 507 : 66 L. T. 455 ; 4ft W. E.371; 
7 Asp. M. C. 181. — C.A. 

Clink v. Radford (1891) 60 L. J. Q. B. 388 ; 
[1891] 1 Q. B. 625; 64 L. T. 491 ; 39 
W. E. 355; 7 Asp. M. O. 10.— C.A., 
followed. 

Hansen r. HarroUl (1894) 63 L. J. Q. B. 744 ; 
[1894] L Q. B. 612 ; 9 E. 315 ; 70 h. T. 475; 
7 Asp. M? (J. 464. — c.A. 

©unlop v. Balfour (1892) 61 L. J. Q. B. 354; 
[1892] 1 (1. B. 507 ; 66 h. T. 455 ; 40 
W. E. 371 ; 7 Asp. M. C. 181.— C.A., 
referred to. 

Castlegate Steamship Co. r. Dempsey (1S92) 61 
L. J. Q. B. 620 ; [1892] 1 <2. B. 8,14 ; (Hi ?j. T. 
7-12 ; 40 W. E. 533.— C.A. 

French v. Gerher (1876) 46 L. J. O. P. 320 ; 
2 C. P. D. 247 ; 36 L. T. 350 ; 25 W. E. 
355 ; 3 Asp. M. C. 574.— C.A. , applied. 

Bar wick r. Burnveat (1877) 36 L. T. 250 ; 25 
W. K. 39? ; 3 Asp.*M. C. 376.— DEHMAN. J. 
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French v. Gerber, referred to. 

Sanguinetti r Pacific Steam Navigation Co. 
(1877) 46 L. J. Q. B. 105 : 2 Q. B. D. 238, 252 ; 
35 L. r T. 658 ; 25 W. R. 150 ; 3 Asp. M. C. 800. 
— C.A." f 

French v. Gerber, referred to. 

Dunlop >*.<) Balfour (1892) [1892] 1 Q. B. 507. — 
QfB.D.; affirmed, c.^. 

Sanguinetti v. Pacific Steam Navigation Co. 
(187?) 46 L. J. B. 105 : 2 QrB. D. 238 ; 
35 L. T. 658 : 25 \V. 11. 150 ; 3 Asp. M. C. 
300.~tC.A., ap piled. f 

Barwick r. Burnyeat (1877) 36 L. T. 250 ; 25 
W. R. 395 ; 3 Asp. M. O. 3 70.— DENMAN, J. 

Sanguinetti v. Pacific Steam Navigation Co,^ 

referred to. 

Dunlop r. Balfour (1892) [1892] 1 Q. B. 507.— 
Q.B.D.; affirmed, C.A. 

Hick v. Rodocanachi (1891) 61 L. J. Q. B. 
42 : [1891] 2 Q. B. 626 ; 65 L. T. 300 : 40 
W.'R. 161 ; 7 Asp. M. C. 97 : 56 J. P. 54.-C.A., 
affirmed now-. Hick v. Raymond (1892) 62 r L. J. 
Q. B. 98 : [1893] A. C. 22 ; 1 It. 125 : 68 L. T. 
175 ; 41 W. R. 384 ; 7 Asp. M. C. 233.— H.L. (p.). 

Hick v. Raymond, followed. 

Carlton SS. <Jo5V. Castle Mail Packets Co. 
(1898) 67 L. J. Q. B. 795 : [1898] A. C. 486 : 78 
L. T. 661 ; 47 W. It. 65. — H.L. (E.) ; Maclay v. 
Bakers (1900) 10 Times L. It. 401. — MATHEW, J. 

Hick v. Raymond, followed. 

Lyle Shipping Co. v. Cardiff Corporation (1900) 
69 L. J. Q. B. 889 ; [1900] 2 Q. B. 638: 83 
L. T. 329 ; 49 W. R. 85 ; Com. Cas. 397.— C.A. 
See extract, Infra, col. 3362. 

Hick v. Raymond, applied . 

Hulthen r. Stewart- (1902) 71 L. J. K. B. 624 ; 
[1902] 2 K. B. 199 ; 86 L. T. 397 ; 50 W. R. 
538 ; 7 Com. Cas. 139. — C.A. 

Wegfener v . Smith (1854) 24 L. J. C. P. 25 ; 
ir/C. n. 285 ; 3 C. L. It. 47.— C.P. 
Discussed, Gray r. Carr (1871) 40 L. J. Q. B. 
257 ; L. R. 6 Q. B. 522 ; 25 L. T. 215 ; 19 W. R. 
1173 ; 1 Asp. M. C. 115? — EX. CH. ; approved, 
Porteus r. Watfiey (1878) 47 L. J. Q. B. G 43 ; 3 
Q. B. D. 534 ; 39 L. T. 195 ; 27 W. R. 30 ; 4 
Asp. M. C. *84. — c.A. : applied , Allen r. Coltart 
(1883) 52 L. J. Q. B. 6S6 ; 11 Q. B. D. 782 : 48 
L. T. 944 : 31 W. R. 841 ; 5 Asp. M. C. 104.— 
CAVE, J. ; referred to, Sewell r. Burdick (1884) 
54 L. J. Q. B. 156 : 10 App. Cas. 74, 89 ; 52 L. T. 
445 ; 33 W. It. 461 ; 5 Asp. M. C. 376.— H.L. (E.) ; 
comidered , County of Lancaster SS. r. Sharp 
(1889) 59 L. J. Q. B. 22 ; 24 Q. B. D. 158 ; 61 
L. T. 692 : 6 Asp. M. C. 448.— HUDDLESTON, B. 
and mathew, J. ; applied , Serraino r. Campbell 
(1890) 60 L. J. Q. B. 303 ; [1891 1 1 Q. B. 283 • 64 
L. T. 615 ; 39 W. R. 356.— C.A. 

Chappell v. Comfort (1861) 31 L. J. C. P. 

58 ; 10 C. B. (N.S.) 802 ; 8 Jur. (N.S.) 
„ 177 ; 4 L. T. 448 ; 9 W. R. 694.— C.P. 
Applied , Fry v. Chartered Mercantile Bank of 
India (1886) 35 L. J. C. P. 306 ; L. R. 1 C. P. 
689; 14 L. T. 709; 14 W. R. 920.— C.P. ; con- 
sidered, Gray r. Carr (1871) 40 L. J. Q. B. 257 ; 
L. R. 6 Q. B. 522 ;*25 L. T. 215 ; 19 W. R. 1173. 
—EX. oh. ; Porteous r. Watney (1878) 47 L. J. 
Q. B. 643 ; 3 Q. B. D. 534 ; 39 L. IT 195 ; 27 


W. R. 30. — c.A. : referred to, Sewell v. Burdick 
(1884) 54 L. J. Q. B. 156 ; 10 App. Cas. 74, 89 ; 
52 L. T. 445 ; 33 W. R. 461.— H.L. (e.). 

Fry v. Chartered Mercantile Bank of India 

(1S66) 35 T.. J. C. P. 306 ; L. R. 1 C. P. 
689 ; 14 L. T. 709 ; 14 W. R. 920.— C.P. 
Applied, Gray r. Carr (1871) 40 L. J. Q. B. 
257 ; L. R. 6 Q.* B. 522. — EX. CH. : and Porteous 
r. W atney (1878) 47 L. J. Q. B. (543 ; 3 Q. B. D. 
534. — c.A. ; considered, Manchester Trust Co. r. 
Furness (1895) 64 L. J. Q. B. 766 ; [1895] 2 
Q. B. 539. — C.A. : referred to , Diederichsen r. 
Farqnh arson (1897) 67 L. J. Q. B. 103 : [1898] 

1 Q. B. 150.- c.A. 

. laing v. Holloway (1878) 47 L. J. Q. B. - 
512 ; 3 Q. B. D. 437 ; 26 VV. R. 769.— fr.A., 
inapplicable. 

The Glendevon (1893) 62 L. J. Adm. 123 ; 
[1893] P. 269 ; 1 It. 662 ; 70 L. T. 410 : 7 Asp. 
M. O. 439. — JEUNE, p. 

Commercial SS. Co. v. Boulton (L875) 44 
L. J. Q. B. 219 ; L. 11. 10 Q. B. 346 : 33 
# L. T. 707 ; 23 W. it. 854 : 3 Asp. M.C. 
(N.S.) 111. — q.B., referred to. 

The Kaiy, Gordon r. Walmsley (1894) 04 
L. J. Adm. 49; [1895] P. 56; 11 It. 083; 71 
L. T. 709 ; 43 W. R. 290 : 7 Asp. M. O. 527.— c.A. 

The Katy : ’ Gordon v. Walmsley, 6 It. 725 ; 
71 L. T. 60. — jeune, i\, reversed m part , (1894) 
64 L.J. P. 49; [1895] P. 56; 11 It. 683; 71 
L.T. 709 : 43 W. it. 209 ; 7 Asp. M. C. 527.— C.A. 

Rhymney SS. Co. v. Iberian Iron Ore Co., 

(1898) 79 L. T. 240. — C.A. ; affirmed norn. Forest 
SS. Co. r. Iberian Iron Ore Co., (1899) 81 L. T. 
563; 9 Asp. M. C. 1 ; 5 Com. Cas. 83 . — h.l. (e.). 

Saxon SS. Co. v. Union SS. Co., (1898) 79 
L. T. 486 ; 8 Asp. M. C. 449 .— bussell, C.J. : 
reversed, (1S99) 68 L. J. Q.B. 914 ; 81 L.T. 246 ; 

8 Asp. M. C. 574. — C.A. ; • the latter decision 
reversed , (1900) 69 L. J. Q. B. 907 ; 83 L. T. 106 ; 

5 Com. Cas. 381 .— h.l.«(e.). 

Harper v. McCarthy (l £06) 2 Bos. «'* J*. 
(N.R.) 258. — C.P., applied. 

Tiliis •>*. Byers (187 6>45 L. J. Q. P>. 511 ; I 
Q. B. D. 244 ; 34 L. T. 526; 24 W. K. (ill ; 3 
Asp. M. C. 147. — Q..B.D. 

Randall v. Lynch (1809) 2 Oarnpb. 352 ; 12 
East 179; 11 R. It. 727.— K.B. 

Adopted , Ford r. Cotes worth (1868) 38 L. 3. 
Q. B. 52 ; L. R. 4 Q. B. 127, 136 ; 19 L. T. 634. 
— Q.B., affirmed, (1870) 39 L. J. Q. B. 188 ; L. It. 

5 Q. B. 544 291 ; 23 L. T. 165 ; 18 

W. R. 1169. — EX. CH. ; approved. Tiliis r. Byers 
(1876) 24 W. It. 611 ; 45 L. J. Q. B. 511 ; 1 Q. B. D. 
244 ; 34 L. T. 526 ; 2+ \\ r . It. (ill ; 3 Asp. M. C.’ 
147. — Q.B.D. ; distinguished , Norden Steamship 
Co. r. Dempsey (1876) 45 L. J. C. P. 764, 767 : 1 
C. P. D. 654, 660 ; 24 W. It. 984. — C.P.D. ; applied, 
Poiteus v. Watney (1878)%7 L. J. Q. B. 643, 
647: 3 Q. B. D. 534, 542; 39 L. T. 195; 27 
•W. # It. 30; 4 Asp. M. C* 34.— c.£ ; Davies r. 
McVen^li (1879) 48 L. J. Ex. 686, 689 ; 4 Ex. D. 
265, 269 ; 43 L. T^S08 ; 28 W. R. 14* : 4 Asp. 
M. C. 149. — C.A. ; Postlethwaite v. Freeland 
(1880) 49 L. J. Ex. 630, 633 ; 5 App. Cas. 599, 
608 ; 42 L. T. 845 ; 28 W. R. 833 ; 4 Asp. M. C. 
302. -H.L. (E.). m 

r 



8355 


SfflPPING. 


8356 


Randall v. Lynch, referred to. 

Dahl r. Nelson (1881) 50 L. J. Ch 411, 423 ; 
•0 App. Cas. 38, 60 ; 44 L. T. 381 ; 29 W. R. 543 ; 
4 Asp. M. C. 392 — h.l. (E.). 

Randall y. Lynch, distinguished. 

G-ullisclicn v. Stewart (1883) 52 L. .1. Q. B. 
64S ; 11 Q. B. D. 186 : 49 L. T. 198.— Q.B.D. : 
(affirmed, C.A., infra'). 

Randall v. Lynch, applied - . 

Budgett v. Binnington (1890) GO L. J. Q. B. 1 : 
[1891] 1 Q.. B 35 : 39 W. Li. 131 ; 6 Asp. M. 0.' 
d92. — C.A. 

Gnllischen v. Stewart (1884) 53 L. J. Q. B. 
173 ; 13 Q. B. D. 317 ; 50 L. T. 47 ; 32 
n W. II. 7G3 ; 5 Asp. M. 0. 200.— C.A., 
applied. 

Serraino t. Campbell (1890) GO L. J. Q. B. 
303; [1891] 1 Q. B. 283; G4 L. T. G15 ; 39 
W. R. 35 G ; 7 Asp. M. C. 48. — C.A. ; and Repetto 
r. Millar’s Karri, &o. (1901) 70 L. J. K. B. 561 ; 
[1901] 2 K. P>. 3(Hi ; 84 L. T. 836 ; 49 W. R. 52G. 
BICrHAAr, J. 

Rodgers v. Forresters (1810) 2 Oamp.'4S3 ; 

1 1 R. R. 773. — K.B., considered. 

Ford r. Ootcswortli (1868) 38 L. J. Q. B. 52, 
56 ; L. R. 4 Q. B. 127, 136 ; 19 L. T. 634.— Q.B. ; 
affirmed, (1870) 39 L. J. Q. B. 188.; L. R. 5 Q. B. 
544 ; 10 B. & S. 291 ; 23 L. T. 165 : 18 W. R. 
1169.— EX. CH. 

* 

Rodgers y. Forresters, followed. 
Postlethwaite r. Freeland (1880) 5 App. Cas. 
599 ; 49 L. J. Ex. 630 ; 42 L. T. 845 ; 28 W. R. 
833 ; 4 Asp. M. 0. 302 .— h.l. (e.). 

selbohne. L.c. — If your lordships should 
agree that the present appeal ought, to be dis- 
missed, you will, I think, be adhering to the 
principle of Rodgers w Forresters and Burmester 
v. Hodgson (col. *3356), which does not appear to 
me to be inconsistent with that of the later autho- 
rities. Two recent cases were much relied upon 
in the arguments iS the appellant’s counsel — 
Ford v. Cotes wort It (col. 3358) and Wright v. Xetn 
Zealand Shipping Co. (col. 3360). That of Ford 
v. i'^rsworth is, 1 think, perfectly consistent with 
the earlier cases. The judgment of the Court of 
Error turned upon a ri,%tnajor. which the Court 
held to have impeded the master of the ship, as 
well as the agent of the charterer, from per- 
forming his part in the discharge of the vessel. 
But at the trial the jury was told by the Lord 
Chief Justice of England (in my opinion cor- 
rectly, nor do 1 perceive that the Court of Error 
thought otherwise) that “the question whether 
the time was reasonable or unreasonable ought 
to be judged with reference to the means and 
facilities available at., the port, and to the 
facilities and course of business at the port.” 
In the other case. Wright v. The Xew Zealand 
Shipping Co., which is* at first sight, much more 
favourable to the appellant, there were special 
circumstances on which the decision might very 
well have been founded, but to wlii*h (as it^loes 
not appear to me to hifve been, in fact, founded 
upon them)* 1 do in^t more particularly refei; 
The distinctions between that case and *the 
present (^’bother the doctrine laid do\?n in it 
can be supported or not), lire, that there no 
express reference was made in the contract 
to the custom of the port, and that, if such 
a reference ought to be implied, no custom 


or other circumstances existed which would 
have made it impossible for the charterer, 
by the use of reasonable diligence, to pro- 
vide himself with lighters for the discharge 
of th.) cargo earlier than he did. — p. 609. ’ 

Rodgers v. Forresters, applied. 

Hick v. Tweedy (1890) 63 L. T.,765 ^ G Asp. 
M. C. 599. — CHARLES, J. * 

9 

Burmester v. Hodgson (1810) 2 Camp. 488 ; 
1 1 R. R. 776. — K.B., dictum M adopted. 
Ford e. fcotesworth (186S) 38 L. J. Q. B. 52, 
56 ; L. R. 4 tQ. B. 127, 136 ; 19 L. T. 634.— Q.B. ; 
affirmed, (1870) 39 L. J. Q. B. 138 ;‘7L. R. 5 Q. B. 
544 ; 10 B. & S. 991 : 23 L. T. 1G5 : 18 W. R. 
1169. — EX. CH. 

9 

* Burmester v. Hodgson, followed. 

Postlethwaite r. Freeland (1880) 49 L. J. Ex. 
630 ; 5 App. Cas. 599 ; 42 L. T. 845 ; 28 W. R. 
833 ; 4 Asp, M. C. 302. — H.L. (E.). See extract, 
supra. % 

Burmester v. Hodgson, referred to. 

Dahl r. Nelson (1881) 50 L. J. Ch. 411, 423 ; 
6 App. Cas. 38, 60 ; 44 L. T. 381 ; 29 W. R. 543 ; 

1 Asp. M. C. 392. — H.L. (E.). 

» 

Burmester v. Hodgson, referred to. 

Hick v. Raymond (1892) #2 L. J. Q. B. 98 ; 
[1893] A. C. 22, 35 ; 1 R. 125 : 68 L. T. 175 ; 41 
VV. R. 384 ; 7 Asp. M. C. 233.— H.L. (E.). 

Hill v. Idle (1815) 4 Camp. 327 ; 1G R. R. 
797. — K.B., distinguished. 

Hick n. Rodocanaehi (1891) 61 L. J. Q. B. 42 ; 
[1891] 2 Q. B. G26, 637 ; 40 W. II. 161 ; 7 Asp. 
M. C. 97 ; 56 J. B. 54. — C.A. 

Barret v. Button (1815) 4 Camp. 333; 16 
R. 11. 798. — K.B., applied. 

Budgett c. Binnington (1890) GO L. J. Q. B. 1 ; 
[1891] 1 Q. B. 35 ; 39 W. Li. 131 ; G Asp. M. C. 
592. — C.A. 

Barret v. Dutton, referred to. 

Hick v. Rodocanaehi (1891) 61 L. J * Q. B. 42 ; 
[1891] 2 Q. B. (526, 638 ; 40 W. R. 161 ; 7 Asp. 
M. C. 97 ; 56 J. P. 54.— C.A. 

Leer v. Yates (18ll) 3 Taunt. 387; 12 R. R. 
671. — MANSFIELD, C.J., disapproved. 

Rogers v. Hunter (1827) M. & M‘ 63 ; 2 Car. 
& P. 601. — K.B. ; and Dobson c. »roop (1830) 
M. & M. 441 ; 4 Car & P. 112.— K.B. 

Leer v. Yates, approved. 

Straker v. Kidd (1878) 47 L. J. Q. B. 365 ; 3 
Q. D. B. 223 ; 26 W. R. 511 ; 4 Asp. M. C. 34, n. 
—lush, J.; and Porte us r. Wat uey (1878) 47 
L. J. Q. B. 643 ; 3 Q. D. B. 534 ; 39 L. T. 195 ; 
27 W. R. 30 ; 4 Asp. M. C. 34.— C.A. 

Rogers v. Hunter (1827) M. & M. 63; 2 Car. 
* ii P. 601. — K.B., referred to. 

Straker v. Kidd (1878) 47 L. J.Q. B. 365; 3 
Q. B. D. 223: 26 W. R. 511; 4 Asp. M. 0. 34, n. 
— LUSH, ,J. : Porte us r. W atney (1878) 47 L. J. 
Q. B. 643; 3 Q. D. B. 534; 39 L. T.195; 27 
W. R. 30; 1 Asp. M. C. 34.— C.A. ; Hfck v. 
Rodocanaehi (1891) 61 L. J. Q. B. 42 : [3891] 2 
q. B. 626 : 40 W. R. 161 : 7 Asp. M. C. 97 ; 56 
J. P. 54. — C.A. ; and S. C. uo/n. Hick r. Ray- 
mond (1892) [1893] A. C. 22# 62 L. J. Q. B. 98 ; 
l Li. 125 ; 68 L. T. 175 ; 41 W. R. 384 ; 7 Asp. 
\I. C. 23«.— H.L.(E.). 
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Dobson v. Droop (1830) M. & M. 441 ; 4 Oar. 
& P. 112 . — k.b., dicta disapproved. 

' Straker v. Kidd (1878) 47 L. J. Q. B. 365, 867 ; 
3 Q. D. JB. 223 ; 26 W. R. 511 ; 4 Asp. iff. C. 
34, n. — lush, J. ; and Porteus /•. Watney (fl78) 
47 L. J. Q. B. 643, 646 ; 3 Q. B. D. 534,‘540 ; 39 
L. T. 19o ff : 27 W. E. 30 ; 4 Asp. M. C. 34.— C.A. 

c Brown v. Johnson (1842) 10 M. & W. 331 ; 
11 L. J. Ex. a73; Or. <k M. 440. — EX. , 
followed. 

Tapscott r. Balfour (1872) L. E. 8*0. P. 46 : 
42 L. J. C. P. 16 : 27 L. T. 710 : 2l r W. E. 245 ; 
1 Asp. M. C. £01. — c.P. 

Brown v. Johnsdh, adopted. 

Thiis r. Byers (1876) 45 L. J. Q. B. 511 ; 1 
Q. B. D. 244, 249 ; 34 £ T. 526 ; 24 W. E. 611 ; 

3 Asp. M. 0. 147.— Q.B.D. 

Brown v. J ohnson, explained and. not applied. 

Norden Steamship Co. v. Dempsey (1S76) 45 
L. J. C. P. 764, 767 ; l f C. P. D. 654, 660 ; 24 
W. E. 984.— c.P. D. 

Brown v. Johnson, folloiced. 

Davies r. McVeagh (1879) 48 L. J. Ex. f 686, 
689 ; 4 Ex. D. 265. 269 : 41 L. T. 308 ; 28 W.R. 
143 ; 4 Asp. M. C. 149.— C.A. 

Brown v. Johnson, inapplicable. 

Dahl f. Kelson 0.SS1) 50 L. J. Ch. 411, 414 ; 
6 App. Cas. 38, 43 ; 44 L. T. 381 ; 29 W. E. 543 : 

4 Asp. M. C. 392.— h.l. (e.). 

n 

Brown v. Johnson, discussed. 

Nielsen r. Wait (1885) 16 Q. B. D. 67 : 55 
L. J. Q. B. 87 : 34 W. E. 33 ; 54 L. T. 344 ; 5 
Asp. M. C. 553. — C.A. 

ESHER, M.R. — What are “ running days '! ” It 
is a nautical phrase. li Running days” are 
those days on which a ship in the ordinary 
course is running. It is true that when they are 
lay days, they do not take effect under the 
charter-party until the ship has done 7'unning ; 
but the parties are describing the days about 
which they are talking, namely, days in a port, 
according* to the phraseology which they use 
with regard to a ship at sea. “ Running days,” 
therefore, mean the whole of every day when a 
ship is running. What is that / That is every 
day, day and night. There it is as plain as 
possible. They are the days during which, if 
the ship were at sea, she would be running. 
That means "every day. Now, Lord Abinger, 
G.B., in Brown v. Johnson , pointed out that 
“ days,” inasmuch as they are working days, do 
in point of fact mean the same as “running 
days,’ ’ because if so many days for loading and 
unloading are mentioned in a charter-party, not 
only working days are intended but every day, 
including Sundays and holidays. Therefore 
“ running days ” comprehend every day including 
Sundays and holidays, and “ running days ” and 
“ days” are the same. — p. 72. ^ 

Robertson v. Jackson (1845) 15 L. J. C. P. 
28; 2 C. B. 412; 10 Jur. 98.— C.P., 
recognised. 

Llqyd r.'Guibcrt (1865) 35 L. J. Q. B. 74, 78 ; 
L. E. 1 Q. B. 115, 126 ; 6 B. & S. 100 ; 13 L. T. 
602. — EX. CH. ; affirming 10 Jur. (x.s.) 949 : 12 
W. R. 953.— Q.B. 

Robertson v. Jackson, applied. 

Tapscott v. Balfour (1872) 42 L. J. C. P. 16, 19 ; 
L. R. 8 C. P. 46, 53; 27 L. T. 710 ; 21 W. E. 
245 ; 1 Asp. M. C. 501.— C.P. r 


Harris v. Dreesman (1S54) 23 L. J. Ex. 210. 
— EX., referred, to. 

Ford i?. Cotesworth (1868) 38 L. J. Q. B. 52 ; 
L. E. 4 Q. B. 127 ; 19 L. T. 634.— Q. B. (affirmed 
ex. CH.) ; and Postleth waite v. Freeland (1880) 
49 J. J. Ex. 630, 639 ; 5 App. Cas. 599, 619 ; 42 
L. T. 845 ; 28 W. R. 833 ; 4 Asp. M. C. 302.— H.L. 
(E.) : Hick v. Rodoeanachi (1891) 01 L. J. Q. B. 
42; [1891] 2 Q. B. 626; 40 W. E. 161 ; 7 
Asp. M. (J. 97 : 56 J. P. 54. — C.A. [affirmed 
H.L. (E.).] 

Harris v. Dreesman applied. 

Krell r. Henry (1903) 72 L. J. K. B. 794 ; 
[1903] 2 K. B. 740 ; 89 L. T. 32S ; 52 W. E. 
246.— C.A. 

Bastifell v. Lloyd (1862) 31 L. J. Ex. US ; 
1 H. & C. 388; 10 W. E. 721.— ex., 
referred to. 

The Alhambra (1880) 49 L. J. Adm. 73; 5 
P. D. 256, 264; 43 L. T. 31. — ADM. (reversed 
C.A.) ; (1881) 50 L. J. Adm. 36 ; 6 P. D. 68 ; 
44 L. T. 637 ; 29 W. E. 655 ; 4 Asp. M. C. 
410.— C.A. : Dahl Nelson (1881) 50 L. J. Ch. 
411 ;*8 App. Cas. 38, 51: 44 L. T. 381 ; 29 
W. E. 543; 4 Asp. M. C. 392.— H.L. (E.) ; 
Horsley v. Price (1883) 52 L. J. Q. B. 603, 
605 : 11 Q. B. D. 244, 247 ; 49 L. T. 101 ; 31 
W. E. 786 ; 5 Asp. M. C. 106. — Q.B.D. : and 
Allen v. Col tart (1883) 52 L. J. Q. B. 686, 688 : 
11 Q. B. D. 782, 786 ; 48 L. T. 944 ; 31 W. E. 
841 ; ocAsp. M. C. 104.— CAVE, J. 

Ford v. Cotesworth (1870) 39 L. J. Q. B. 
188 : L. E. 5 Q. B. 544 ; 10 B. & S. 991 ; 23 
L. T. 165 ; 18 W. E. 1169.— EX. CH., 
dicta not adopted. 

Argos, Cargo Ex (1873) L. E. 5 P. 0. 134, 
164 ; 28 L. T. 745 ; 21 W. E. 707 ; 2 Asp. M. C, 
6. — P.C. 

Ford v. Cotesworth, followed. 

Cunningham v. Dunn (1878) 3 0. P. D. 443 ; 
48 L. J. C. P. 62 ; 38 L. IV 631 ; 3 Asp. M. C. 
359.— C.A. 

c 

Ford v. Cotesworth, applied. 

Wright v. New Zealand Shipping Co. (187£>4 
Ex. D. 165, 170 ; 40 L. T.413 : 4 Asp. M. C, 118. 
—C.A. r 

Ford v. Cotesworth, discussed. 

Nelson r. Dahl (1879) 12 Ch. D. 568, 583 ; 41 
L. T. 365. — C.A. ; affirmed mm. Dahl r. Nelson 
(1881) 50 L. J. Ch. 411 ; 6 App. Cas. 38 ; 44 
L. T. 381 ; 29 W. E. 543 ; 4 Asp. M. 0. 392.— 
H.L. (E.). 

Ford v. Cotesworth, explained and distin- 
guished. 

Postlethwaite r. Freeland (1880) 49 L. J. Ex. 
630, 633 ; 5 App. Cas. 599, 608 ; 42 L. T. 845 : 
28 W. R. 833 ; 4 Asp. M. C. 302.— H.L. (E.). See 
extract, supra , col. 3355. 

Ford v. Cotesworth, considered. 

Hfck r. Raymond (18^J 62 L. J. Q. B. 98 ; 
[1893] A. C. 22 ; 1 E. 125 ; 68 L. T. 175: 41 
W. R. 384 ; 7 Asp. M. C. 288 .—H.L. (E.). 

Ford v. Cotesworth, referred to. r 
Lyle Shipping Co. r. Cardiff Corporation 
(1900) 69 L. J. Q. B. 889 ; [1900] r 2 Q. B. 638 ; 
S3 L. T. 329 ; 49 W. R. S5 : 5 Com. Cas. 397 : 
9 Asp. M. C. 128.— C.A. * 
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Tapscott v. Balfour (1872) 12 L. J. C. 1>. 16 ; 
L._K. 8 0. P. 46 ; 27 L. T. 710 ; 21 W. 11. 
245 ; 1 Asp. M. C. 501. — C.P., did in- 

yuished. 

Ashcroft r. Crow Orchard Colliery Co. 08740 
43 L. J. Q. B. 104 ; L. 11. 9 Q. B. 540 : 31 L. T 
260 ; 22 W. H. 8 2.1 ; 2 Asp. M. C. 397 .— q.b. 


Tapscott v. Balfour, explained and. distin- 
guished. 

Postleth waite v. Freeland (1880) 49 L. J. Ex. 
630, 638 ; 6 App. Gas. 599, 018 ; 42 L. T. 845 : 
28 W. B. 833 ; 4 Asp. M. C. 302. — ii.l. (e.). 

Tapscott v. Balfour, commented upon. 

Davies r. McVeagh (1870) 48 L. J. Ex. 680. 
* ^ J ** -Kx. D. 205, 209 ; 41 L. T. 308 ; 2S W. B. 
143^ 4 Asp. H. C. 149. — c.A. 

Tapscott y. Balfour, adopted. 

Kay r. Field (1882) 8 Q. B. D. 594, 598. 
—POLLOCK, !>., reversed, 52 L. Q. B. 17 ; 10 
Q. B. D. 241 ; 47 L. T. 423 : 31 W. B. 332 ; 4 
Asp. M. C. 558. — c.A. 


Tapscott v. Balfour, distinguished. 

Stephens r. Harris (1887) 57 L. J. Q. B.-»203 
210.— C.A. 


Tapscott v. Balfour, followed. 

Tharsis Sulphur Co. *. Morel (1891) 01 L. J. Q. B. 
II ; [1891] 2 Q. B. 647 ; 65 L. T. 059 : 40 W. B. 
5S : 7 As}-). M. C. 100. — c.A. ESHER, M.R., 

BOWEN and KAY. L.JJ. 

Ashcroft v. Crow Orchard Colliery Co. (1874) 
43 L. J. Q. B. 194 ; L. B. 9 Q. B. 540 ; 
31 L. T. 260 ; 22 W. B. 825 ; 2 Asp. M. C. 
397. — Q.B., explained- and distinguished. 
Postlethwaito e. Freeland (1880) 49 L, J. Ex. 
030, 040 ; 5 App. Gas. 599, 022 ; 42 L. T. S45 : 
28 W. B. 833 ; 4 Asp. M. G. 302. — H. L. (E.), 

Ashcroft v. Crow Orchard Colliery Co., 

applied. 

Davies ?*. MoVeagh (LS79) 48 L. J. Ex. 080 ; 4 
Ex. D. 205 : 41 L. T.^308 ; 28 W. B. 143 ; 4 Asp. 
M. C. 149.— c.A. * 

Ashcroft v. Crow Orchard Colliery Co., 

• dificu fined. 

Nelson r. Dahl (1879) 12 Oh. D. 508, 588 : 41 
L. T. 305. — c.A. : aliirn^d in h.l. See. infra. , 
col. 3303. 

Ashcroft v. Crow Orchard Colliery Co. and 
Ogmore SS. Co., v. Borner (1901) 0 Com. 
Oas. 10 1. — JHUNE P. and BARNES, J., 
considered . 

Harrowing r. Dupre (1902) 7 Com. Cas. 157. — 

BIO HAM, J. 

Thiis (or Tiis) v. Byers (1870) 45 L. J. Q. B. 
511 ; 1 Q. B. D. *14 ; 34 L. T. 520 ; 24 
W. B. Oil ; 3 Asp. M. (J. 147. — Q.B.D., 
applied. 

St raker r. Kidd (1878) 47 L. 4. Q. B. 305. 307 : 

3 Q. B. 1). 223,220 ; 20 W. it. 511 ; 4 Asp. M. O. 
34. n. — Q.B.D. 

n * - 

Thiis v. Byers, diseased. 

Nelson r. \)nhl (1879) 12 Oh. D. 508, 587; , 
41 L. T. 305. — c.A. ; Affirmed, r-r.L. (e.), inf fit, 
col. 3303. ' ’ 

Thiis v. Byers, inapplicable. 

Bostleth wait,{5 r. Freeland (1880) 49 L. J. Ex. 
030, 038 ; 5 App. Cas. 599. 018 ; 42 L. T. 845 : 28 
W. B>833 ; 4 Asp. M. C. 302.— H.L. (E.). 


Tiis (or Thiis) v. Byers, considered. 

Budgett c. Binnington(1890) 60 L. J. Q. B. 1 ; 
[1891] 1 Q. B. 35; 39 W. B. 131 ; G Asp. M. C. 
592.— E. A. 

lindley, l.j. Under the contract the cargo 
was to be discharged within a certain number 
of days according to the terms of ^he oharter- 
party. There was also a further stipulation that 
the charterers should take tile risk of unloading 
from and alongside the ship. That stipulation is 
unconditional in its terms. The Court below 
called that contract an absolute contract — that 
is, the contrf&t. on the part of the consignees to 
pay demurrage for delay arid detention of the 
ship during unloading was an absolute contract. 
Therefore, as there is no express condition, is 
there any implied condition of which the 
Merchant freighters can avail themselves ? In 
order to Ascertain whether there is, we 
must consider the decisions on the sub- 
ject. It was contended on behalf of the 
plaintiffs that there is an implied condition that 
the shipowners shall be ready # and willing to 
perform their part of the contract ; and that if 
they do not, then the freighters are exonerated. 
The authorities are, to my mind, conclusive that 
tlie^e is no such implied condition. If that pro- 
position be true then Thiis v. Byers, Portrous v. 
Wat tie y ( -infra ) and Stroller \»Kidd (47 L. J. B. 
365) were wrongly decided ; but, in my opinion, 
they were rightly decided. — p. 7. 

Cafferini v. Walker (1876) Ir. B. 10 C. L. 
250. — ex. on., and McIntosh v. Sinclair 
(1877) Ir. K. 1 1 G. L. 450 . — ex., considered. 
Nielsen c. Wait (1885) 14 Q. B. D. 510. — 
POLLOCK, B. ; affirmed, c.A. See ante , col. 3300. 

Porteous v. Watney(lS78) 47 L. J. Q. B. 
043 ; 3 Q. B. D. 534 ; 39 L. T. 195 ; 27 
W. ft. 30 ; 4 Asp. M. C. 34. — C.A ..applied. 
Gullischen ■/:. Stewart (1883) 52 L.J. Q. B. 048 ; 
11 Q. B. D. 180 ; 49 L. T. 198.— q.b.d. ; affirmed, 
C.A. See col. 3355. , 

Porteous v.Watney, referred to. 

Allen r. Ooltart (1 883) 52 L. J. Q. B. 086 ; 11 
Q. B. D. 782 ; 48 L.T.9-H ; 31 W.K.84L ; 5 Asp. 
M. O. 104. — CAY'E, J. ^ 

Porteous v. Watney, applied. 

Budgett r. Binnington (1890) 00 L.'Vl. Q. B. 1 ; 
[1891] 1 Q. B. 35 ; 39 W. B. 131 : 0 Asp. M. O. 
592. — c.A. See extract, supra. 

Porteous v. Watney, dinting wished. 
vSerraino r. Campbell (1890) 25 Q. B. 1). 501, 
504 ; 03 L. T. 107. — HUDDLESTON B. ; affirmed, 
(1891) 60 L. J. Q. B. 303 ; [1891] 1 Q. B. 283 ; 
64 L. T. W5; 39 W. B. 356 ; 7 Asp. M. C. 48.— 
C.A. 

Porteous v. Watney, referred to. 

Hick r. Bodocanachi (1891) 61 L. J. Q. B. 42 ; 
[1891] 2 Q. B. 020, 042 ; 05 L. T. 300 ; 40 W. B. 
101. — c.A. (affirmed ii.l.). 

• 

* Wright v. New Zealand Shipping Co. (1878) 

4 Ex. D. 105 ; 40 L. T. 413 ; 4 Asp. 
M. C. 118.— continued. 

Postleth waite r. Freeland (1880) 49 L. J. Ex. 
030 ; 5 App. Cas. 599 ; 42 L. T. 845 ; 28 W. II. 
833; 4 Asp. M. C. 302. — ill. (e.) See extract. 
supra , col. 3355. ^ 
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Wright v, -New Zealand Shipping Co., 

r considered . 

Hick r. Raymond (1 892) 62 L. J. Q. B. 98: 
[1893] A. C. 22 ; 1 R. 125: 68 L. T. 1M: 41 
W.R. 384 ; 7 Asp. M. C, 233.— H.L. (e.). ' 

Wright' v. New Zealand Shipping Co., 

c observed upon. 

Lvle Shipping Co. v. Cardiff Corporation 
(1900) 69 5*. J. Q. B. 889 ; [1900] 2 Q. B. 638 : 
83 L. T. 329 ; 49 W. K. S3 ; 5 Com. as. 397.— 
C.A. See extract, infra , col. 3362. r 

n 

Davies v. McVftagh (1879) 48 L. J. Ex. 686 : 

4 Ex. 13. 265 ; 41 L. T. 3<>8 : 22 W. R. 

143. — C.A., considered. 

Murphy v. Coffin (1883) 12 Q. B. D. 87 : 32 
W. R. 616. 

MATHEW, J. — With all respect to the learned 
judges who decided Davies v. J/c Yeagh, I think 
that case is inconsistent with all the decisions 
which were referred to by the defendant’s 
counsel in argument in this case. It is to be 
observed that the attention of the Coi^t in 
Davies v. HcYeagk does not appear to have 'been 
called to the fact that, under the charter-party, 
the High Level Dock was the place of destina- 
tion. On the contrary, it seems to have been 
assumed that the W ellington Dock was the place 
of destination. In the case of Strahan v. Gabriel 
(not reported) mentioned in the judgment of 
Brett, L.J., in Nelson v. Dahl (12 Ch. D. at pp. 
589, 590), the facts were the same as in the pre- 
sent case, with the single exception that the 
charter-party did not give an option to the 
charterer with respect to the place of destina- 
tion. The distinction that here an option is 
given to the charterer does not, in my view, 
prevent that case from covering this in principle. 
— p. 90. 

day, J. agreed. 

Davies v. McVeagh, followed. 

The Oarisbrook (1890) 59 L. J. Ad. 37 ; 15 P. D. 
98 : 62 T. 843 ; 38 W. R. 543 ; 6 Asp. M. C. 
507.— butt, j. See extract, post, col. 3363. 

Davies v. McVeagh, questioned. 

Tharsis Sulphur Co. r. Morel (1891) 61 

L. J. Q. B. 11 ; [1891] 2 Q. B. 647 ; 65 L. T. 
659 ; 40 V- »- 58 ; 7 Asp. M. C. 106.— C.A. 

ESHER, M.R. , BOWEN and KAY, L.JJ. 

Postlethwaite v. Freeland (1880) 49 L. J. 
Ex. 630 : 5 App. Cas. 599 ; 42 L. T. 845 ; 
28 W. it. 833 ; 4 Asp. M. C. 302.— 

H.L. (E.)., considered. 

White r. SS. Winchester Co. (1886) 13 Ct. of 
Sess. Cas. (4th series) 524. 

lord shand. — In conclusion I may* say that 
perhaps the main difficulty I have felt in 
reaching the result to which I have come, evith- 
• out much hesitation, in the present case, has 
arisen from the fact that the noble and learned 
Lord Blackburn has iu the case of Hudson v. 
Fde^ (infra, col. 3366), and in Postlethwaite v. 
Freeland, referred to quarantine in such terms as 
to support the argument that his lordship' 
regarded detention from that cause as similar in 
its legal consequences, to detention caused by ice 
or other natural cr ordinary impediments. But in 
the former of these cases his lordship, in referring 
to quarantine, regarded it only from the point of 
view that this might prevent the charterer 
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c 

having liis cargo forward, or bringing it. along- 
side the ship, and does not seem to have had the 
care of the ship herself, being disqualified to 
receive cargo in view : while the latter merely 
contains a reference to a practice which has 
been sometimes followed, of providing that ship’s 
quarantine or other impediments shall excuse 
the merchant. His lordship has not said that in 
the case of quarantine, where the ship is directly 
affected, such a provision is necessary for the 
charterer’s protection. — -p. 53S. 

Postlethwaite v. Freeland, applied. 

Hick f. Tweedy (1890) 63 L. T. 765; 6 Asp. 

I M. C. 599.- CHARLES, J. ; and Castlegate SS. Co. 

| y. Dempsey (1892) 61 L. J. Q. B. 620 : [1892] 1 
Q. B. 854 ; 06 L. T. 742 : 40 W. R. 533 ; 7 Asp. 
M. C. 186. — C.A. ESHER, M.R., FRY and LOjpES, 
L.JJ. 

Postlethwaite v. Freeland, dictum applied. 

The Jaederen (1892) 61 L. J. Adm. 89 ; [1892] 
P. 351 : 1 R. 545 ; 68 L. T. 266 : 7 Asp. M. 0. 
260. — BARNES, J. 

Postlethwaite v. Freeland, considered. 

Hick r. Raymond (1892) 62 L. J. Q. B. 98: 
[1893] A. C." 22 : 1 R. 125; 68 L. T. 175; 41 
W. B. 384 ; 7 Asp. M. C. 233. — H.L. (e.). lords 
HEKSCHELL, L.C., WATSON", ASHBOURNE and 
FI ELD. 

I^stlethwaite v. Freeland, referred to. 

Smith v. Rosario Nitrate Co. (1893) [1894] 

1 Q. B. 174 ; 9 R. 776 ; 70 L. T. 68.— C.A. 

Postlethwaite v. Freeland, adopted. 

Furness v. White (1893) 63 L. J. Q. B. 267; 
[1894] 1 Q. B. 483 ; 9 R. 252 ; 70 L. T. 463 : 
12 W. R. 290. — C.A.. DAVKY, L.J. dissenting ; 
reversed, H.L. 

Postlethwaite v. Freeland, followed. 

Lyle Shipping Co. v. rCardiff Corporation 
(1900) 69 L. J. Q. B. 889 ; [1900] 2 Q. B. 638 ; 
S3 L. T. 329 : 49 W. Jft. 85 ; 5 Com. Cas. 397.— 
C.A. A. L. SMITH, VAUGHAN" WILLIAMS and 
ROM ER, L.JJ. * 

A. L. smith, L.J. — As regards Wright v. New 
Zealand Shipping Co. ( (fob 3360), in my judgment 
it is not now law,' dissented from and discussed as 
it has been on different occasions, and especially 
by Lord Blackburn in Postlethwaite v, Freeland , 
and inconsistent, as it is with the two cases in 
the H. L. If, however, Wright v. New Zealand 
Shipping Co. is to be upheld upon the ground 
suggested by Lord Herschell in Hick v. 'Raymond 
(col. 3353) — namely, that it was not shown in 
that case that the cargo-owner could not by 
reasonable precautions or exertions have pro- 
cured the necessary lighters elsewhere or earlier, 
and so have avoided the delay which took place 
— then, if that be the ground of the decision, the 
case is not hostile to the defendants, for the 
findings imthis case are that they had taken all 
reasonable precautions exertions, and done 
their best as regards the discharge of the cargo, 
and the case has therefore no application to the 
present.— p. 893. 

** * 

Postlethwaite v. Freeland, principle applied. 

Hulthen v. Stewart (1902) 71 E. J. K. B. 624 ; 
[1902] 2 K. B. 199 ; 86 L. T. 397; 50 W. R. 
538 : 7 Com. Cas. 139. — C.A. • 
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Kelson v. Dahl (1S79) 12 Ch. D. 568; 41 
L. T. 865. — c.A. : affirmed noin. Dahl v. Kelson 
(1881) 50 L. J. Oil. 411 ; 6 App. Cas. 38 : 44 

L. T. 3S1 : 29 W. R. 543 ; 6 Asp. M. C. 392.— 
H.L. (E.). 

Dahl y. Kelson, applied. 

The Alhambra (1*80) 49 L. J. Adm. 73 ; 5 

P. D. 256, 265 ; 43 L. T. 31. — ADM. [reversed, 

(1881) 50 L. J. Adm. 36 : 6 P. D. 68 ; 44 L. T. 
636 : 29 VV. E. 655 : 4 Asp. M. C. 410— C.A.] ; 
Horsley’ v. Price (1683) 52 L. J. Q. B. 603, 

605 ; il Q. B. 1). 244, 247 ; 49 L. T. 101 ; 31 

W. 11. 786 ; 5 Asp. M. C. 106. — NORTH, J. 

Dahl v. Kelson, dintinyu inked. 

Allen v. Coltart (1883) 52 L. J. Q. B. 686, 

68*; 11 Q. B. I). 782, 786 ; 48 L. T. 944; 31 

W. E. S41 ; 5 Asp. M. C. 104. — cave, j. 

Dahl v. Kelson, referred to. 

Murphy v. Coffin (1883) 12 Q. B. D. 87, 90 ; 
32 W. 11. 616. — MATHEW and DAY, jj. 

Dahl v. Kelson, applied. 

Pyman r. Dreyfus (1889) 59 L. J. Q. 11 13 : 
24 Q. B. D. 152 61 L. T. 724 ; 38 W. R. 447 ; 

6 Asp. M. C. 444 . — huddleston, b. and 

MATHEW, .1. 

Dahl v. Kelson, followed. 

The Carisbrook (iS90) 59 L. J. Adm. 37 : 15 
I\ D. 98 ; 62 L. T. 843 ; 38 W. R. 543 ; 6 Asp. 

M. C. 507. — BUTT. J. * 

Dahl v. Kelson, inapplicable. 

Tharsis Sulphur Co. v. Morel (18911 61 L. J. 

Q. B. 11 ; [1891] 2 Q. B. 647 ; 65 L. T. 659 ; 40 
W. R. 58 : 7 Asp. M. C. 106.— C.A. ESHER, M.R., 
bowen and kay, l.jj. 

Dahl v. Kelson, referred' to. 

Bulmtin r. Pen wick (1893) 63 L. J. Q. B. 123 ; 
[1894] 1 Q. B. 179 : 69 L. T. 651 ; 42 W. R. 326 ; 

7 Asp. M. C. 388 . — pollock, B. ; affirmed, c.A. 

Dahl v. Kelson, dontinyuinhed. 

Monsen r. Macfarlane-^l 895) 65 L. J. Q. B. 
57; [1895] 2 Q. B. 562; 73 L. T. 548.— C.A. ; 
KA«i’r L.J. dlnmxt’nftf. 

Dahl v. Kelson, ref tunned to. 

Carlton Steamship Co. r. Castle Mail Packets 
Co. (1897) 66 L. J. Q. B. 819; [1897] 2 Q. B. 
485 ; 77 L. T. 332 ; 46 W. R. 68.— C .A. ; SMITH, 

L. .T. dinner fin//. 

Murphy v. Coffin, (1883) 12 Q. B. D. 87 ; 
32 W. R. 616. — MATHEW and DAY, JJ., 
referred to. 

Pyman /*. Dreyfus (1889) 59 L. J. Q. B. 13 ; 
24 Q. P>. D. 152 ; 61 L^T. 724 : 38 W. R. 447 ; 
6 Asp. M. C. 444 . — iiuddleston, b. and 
MATHEW, J. 

Murphy v. Coffin, din rented from. 

The Carisbrook (1890) 59 L. J. Ad. 37: 15 
V. D. 98 ; 62 L. T. S43 : 38 W. R. M3 ; 6 4?p. 

M. i\ 507. 

butt, J.-^I am asked on the authority of, 
Murphy v. Coffin , a decision of a Divisional CoiTrt, 
to treat the conclusions in the case of Du non v. 
Me Veayh ^nupro, col. 3361) as\)f no value. The 
learned jut Iges^vho decided the case of Murphy 
v. Coffin do not say that it did not apply, but 
they say boldly that they think it is a wrong 
decisTon, because it. is i;i consistent with otfier 


cases, and because they think the attention of 
the Court of Appeal was not properly called to 
some facts in the case. With all deference to 
the Divisional Court I should be bound td prefer 
the judgment of the Court of Appeal if I had no 
opinion of my own ; but T have a strong opinion 
that the Court of Appeal knew s>erfe^tly well 
what it was about when it decided the case' of 
Darien v. Me Veayh, and I ‘therefore give judg- 
ment for the plaintiffs. — p. 38. 

Murphy v. Coffin, appro red. 

Tharsis Sulphur Co. r. Morel (1$91) 61 L. J. 
Q. B. 11 ; [1891] 2 Q. B. G 47 : 65 L. T. 659 ; 40 
W. R. 58 ; 7 Asp.M.C. 106.— C.A. ESHER, M.R.. 
BOWEN and KAY, L.JJ. 

■% 

, The Carisbrook (1S90) 59 L. .J. P. 37 ; 15 
P. D. 98 ; 62 L. T. 843 ; 38 W. R. 543.— 
BUTT, j., not folloioed. 

Tharsis Sulphur Co. v. Morel (1891) 61 L. J. 
Q. B. 11; [1891] 2 Q. B.’647 ; 65 L. T. 659 ; 40 
W. R. 58 : 7 Asp. M*. C. 106. — C.A. 

The Carisbrook, held overruled. 

Sanders v. Jenkins (1896) 66 L. J. Q. B. 40 ; 
[1897] 1 Q. B. 93— COLLINS. J. 

"* Tharsis Sulphur and Copper Co. v. Morel 
(1891) 61 L. J. Q. B. J1 ; [1891] 2 Q. B. 
647 ; 65 L. T. 659 ; 40 W. R. 58 : 7 Asp^. 
M. C. 106. — c.A followed. 

Good r. Isaacs (1892) 61 L.,J. Q. B. 649 ; 
[1892] 2 Q. B. 555; 67 L. T. 450; 40 W. R. 
629. — c.A. ; and Monsen r. Macfarlane (1895) 65 
L. J. Q. B. 57: [1895] 2 Q. B. 562 ; 73 L. T. 
548. — c.A., kay, L.J. dissenting. 

Tharsis Sulphur and Copper Co. v. Morel, 

applied. 

Carlton Steamship Co. v. Castle Mail Packets 
Co. (1897) 66 L. J. Q. B. 819: [1897] 2 Q. B. 
485 : 77 L. T. 332 ; 46 W. R. 68.— C.A. ; SMITH, 
L.J. dinnentiny. 

Tharsis Sulphur and Copper Co. y. Morel, 

ohnerrationn not applied. ^ 

Dobell v. Green (1900) 69 L. J. Q. B. 454 ; 
[1900] 1 Q. B. 526 ; 82 L. T. 314 ; 9 Asp. M. C. 
53 ; 5 Com. Cas. 161.— C.A. 

Tharsis Sulphur and Copper Co. v. Morel. 

applied. 

Modesto, Pineiro Go. v. Dupre & Co. (1902) 
86 L. T. 560; 7 Com. Cas. 105.— KENNEDY, J. 

Budgett v. Binnington (1890) 25 Q. B. D. 
320 ; 63 L. T. 493 ; 39 W. 11. 13.— q.b.d. ; affirmed, 

60 L. J. Q. B. J ; [1891] 1 Q. B. 35 ; 39 W. R. 
131 ; 5 Asp. M. O. 592.— C.A. 

Budgett v. Binnington, inapplicable. 

Hick ct Rodocanachi (1891) 61 L. J. Q. P>. 42 ; 
[1891] 2 Q. P». 626, 641 ; 65 L.T. 300 ; 40W.R. 
161. -'-C.A. 

Budgett v. Binnington, ohnerrationn adopted. 
Castlegate Steamship Co. r. Dempsey (1892) 

61 Ij. J. Q. B. 620; [1892] 1 Q. B. 854 ; 66 L.T. 
742 : 40 W. R. 533— C.A. 

Budgett v. Binnington, applied. 

Aktieselkab Helios v. Eckman (1897) 2 Com. 
Cas. 70. — COLLINS, J. 

r* 

Budgett v. Binnington, dint inyu inked. 
Maclay^r. Bakers (1900) 16 Times L. R. 401. 

—MATHEW, J. ** 
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Castlegate SS. Co. v. Dempsey (1891) 61 
L. J. Q. B. 263 ; [1892] 1 Q. B. 54 ; 65 L. T. 
' 755; 40 W. E. 335; 7 Asp. M. C. 108.— 
Wright, J. ; re-rented. (1892) 61 L. J. Q. B. 620 : 
[1892] 1 Q. B. 854 ; 66 L. T. 742 ; 40 f r . E. 
533. — C.A. ESHER, M.R., FRY and LOPES, L.JJ. 

^ CasSegaTe SS. Co. v. Dempsey (supra- in c.a.) 
distinguished . e 

The Alne* Holme (1893) 62 L. J. Adm. 51 ; 
[1893] P. 17$ ; 1 E. 607 : 68 L. T. 862 ; 41 W. E. 
572; 7 Asp. M. C. r 344 . — jeunj£ P. and 
BARNES, J. ^ 

Castlegate SS. (Jp. v. Dempsey, referred to. 
Lyle Shipping Co. r. Cardiff Corporation 
(1900) 69 L. J. Q. B. 8£9 : [1900] 2 Q. B. 638 ; 
83 L. T. 329 ; 49 W. E. 85 : 5 Com. Gas. 397 ; 

9 Asp. M. C. 128. — C.A. 

little v. Stevenson (189(5) 65 L. J. P. C. 69 ; 
[1896] A. C. 103 ; 74 L. T. 529.— H.L. 
(SC .). distinguish ed. 

Krog v. Burns n (i903) 5 F. 1189. — CT. of sess. 

Little v. Stevenson, followed. £ 

Jones v. Green (1904) 73 L. J. K. B. 601 ; 
[1904] 2 K. B. 275 ; 90 L. T. 768 ; 9 Com. Qas. 
20.— C.A. 

Barker v. Hoffgson (1814) 3 M. & S. 267 ; 
• 15 E. JX. 485. — K.B., dictum adopted. 

Hudson v. Ede (1867) 36 L. J. Q. B. 275 : L. E. 
2 Q. B. 566,578“; 16 L. T. 698. — Q.b. : affirmed. 
ex. ch. See infra , col. 88GG. 

Barker v. Hodgson, adopted. 

Ford r. Cotesworth (18(58) 38 L. J. Q. B. 52, 
55 ; L. R. 4 Q. B. 127, 134 ; 19 L. T. 634.— Q.B. ; 
affirmed, ex. ch., supra, col. 3358. 

Barker v. Hodgson, distinguished. 

Clifford (Lord) t. Watts (1S70) 40 L. J. C. P. 
36, 43 ; L. E. 5 C. P. 577, 586 ; 22 L. T. 717 ; 
18 W. E. 925.— C.P. 

Barker y. Hodgson, observations adopted. 
The TSutonia (1871) 41 L. J. Adm. 4, 10; 

L. R. 3 A. & E. 394, 413 ; 24 L. T. 521 ; 1 Asp. 

M. C. 32. — adm., affirmed, (1872) 8 Moore P. C. 
(N.S.) 411 ; 41 L. J. Adm757 ; L. E. 4 P. C. 171 ; 
26 L. T. 48 : 26 W. E. 421.— P.C. 

Barkers. Hodgson, adopted. 

Jackson r. Union Marine Insurance Co. (1873) 
42 L. J. C. P. 284 ; L. E. 8 C. P. 572, 587.— 
C.P. [affirmed, (1874) 44 L. J. O. P. 27 ; L. E. 

10 C. P. 125 ; 31 L. T. 789 ; 23 W. R. 169 ; 
2 Asp. M. C. 435. — ex. CH.] : Postleth waite r. 
Freeland (1880) 49 L. J. Ex. 630, 035 ; 5 App. 
Cas. 599, 612 ; 42 L. T. 845 ; 28 W. E. 833 ; 
4 Asp. M. C. 302. — H.L. (E.) ; Jacobs r. Credit 
Lyonnais (1884) 53 L. J. Q. B. 156 ; 1TQ. B. D. 
589, 603; 50 L. T. 194; 32 W. E. 761.— C.A. 
brett, m.r. and bowen. l.j. ; and Budget r. 
Binnington (1890) 60 L. J. Q. B. 1 : [1891] 
1 Q. B. 35 ; 39 W. E. 131 : 6 Asp. M. C. 592.— 
C.A. ESHER, M.R., BINDLEY and LOPES, L.JJ. 

kearon v. Pearson (18(51) 31 L. J. Ex. 1 ; 7 
H. & N. 386 ; 10 W. E. 12.— EX., adopted. 
Ford v. Cotesworth (186S) 38 L. J. Q. B. 52, 55 ; 
L. E. 4 Q. B. 127, 135; 19 L. T. 634.— Q.B. 
[affirmed, (1870) 32 L. J. Q. B. 188 ; L. R. 5 Q. B. 
544 ; 10 B. & S. 991 ; 23 L. T. 165 ; 18 W. E. 
1169. — EX. CH.] ; Jackson v. Union Maijne Insur- 
ance Co. (1873) 42 L. J. C. P. &S4, 292 ; L. E. 8 


C. P. 572, 587. — C.P. [affirmed, EX. CH., infra, 
col. 3482]. 

Kearon v. Pearson, explained and applied. 
Ashcroft r. Crow Orchard Colliery Co. (1873) 
43 L. J. Q. B. 194, 196 ; L. E. 9 Q. B. 540, 543 ; 
31 L. T. 266 : 22 W. E. 825 ; 2 Asp. M. C. 397. 
—Q.B. 

Kearon v. Pearson, distinguished. 
Postlettiwaite r. Freeland (1880) 49 L. J. Ex. 
630, 639 ; 5 App. Cas. 599, 619 ; 42 L.-T. 845 ; 
28 W. E. 833 ; 4 Asp. M. C. 302.-H.L. (E.). 

Kearon v. Pearson, not applied. 

Kay r. Field (1882) 8 Q. B. D. 594, 599 ; 46 
L. T. 630 ; 4 Asp. M. C. 52(5.— POLLOCK, B. ; 
reversed, C.A., infra. 

Kearon v. Pearson, adopted. 

Grant v. Coverdale (1884) 53 L. J. Q. B. 4(52 ; 
9 App. Cas. 470, 475 : 51 L. T. 472 ; 32 W. E. 
831 : 5 Asp. M. C. 353.— H.L. (e.). 

Kearon v, Pearson, distinguished. 

Nifkoll r. Ashton (1901) 70 L. J. K. B. 600 ; 
[1901] 2 K. P>. 126 ; 84 L. T. 804 : 49 W. E. 
513 ; 6 Com. Cas. 150 ; 9 Asp. M. C. 209.— C.A. 

Hudson v. Ede (1868) 37 L. J. Q. B. 166 ; 
L. E.3 Q. B. 412; 18 L. T. 764 ; 1(5 W.R. 
940 ; 8 B. & S. 640. — EX. ch., adopted. 
Posfleth waite r. Freeland (1880) 49 L. J. Ex. 
(530, 635 ; 5 App. Cas. 599, 613 ; 42 L. T. 845 ; 
28 W. E. 833 ; 4 Asp. M. G. 302.— H.L. (E.). 

Hudson v. Ede, distinguished . 

Kay t>. Field (1882) iO Q. B. D. 241 ; 52 
L. J. Q. B. 17 ; 47 L. T. 423 ; 31 W. R. 332 ; 4 
Asp. M. C. 588.— C.A. 

Hudson y. Ede, distinguished. 

Grant v. Coverdale (1SS4) 53 L. J. Q. B. 4(52 ; 
9 App. Cas. 470 ; 51 L. T. 472 ; 32 W. R. 831 ; 

5 Asp. M. C. 353.— H.L. (E.>. 

Hudson v. Ede, considered. 

White r. SS. Winchester Co. (J88C) 13 Cl. of 
Sess. Cas. (4th series) 524 (vide extract, strjrra, 
col. 3361). 

Hudson v. Ede, applied. 

Stephens r. Harris (1SS7) 57 L. J. Q. B. 203. 
— C.A. ; Allerton Sailing Ship Co. r. Falk (1888) 

6 Asp. M. C. 287. — CHARLES, J., see extract, infra , 
col. 3367 ; The Alne Holme (1893) (52 L. J. Adm. 

51 ; [1893] P. 173 ; 1 E. 607 ; 68 L. T. 862 ; 41 
W. E. 572 ; 7 Asp. M. C. 344 . — jkunk, i\ and 
BARNES, J. 

Hudson v. Ede, followed. 

Smith r. Rosario Nitrate Co. (1893) [1894 ] 1 
Q. B. 174 ; 9 R. 776 ; 70 L. T. 68 ; 7 Asp. M. O. 
416. — C.A. ESHER, M.R., LOPES and KAY, L.JJ. 

Kay v.^ield, 8 Q. B. D. 594 : 46 L. T. 630 ; 
4 Asp. M. C. 52(5. — POLL^C®, B. : reversed, (1883) 

52 L. J. Q. B. 17 : 10 Q. B. D. 241 ; 47 L. T. 423 ; 
r 31 W. E. 332 ; 4 Asp. M. 588. -^c.A. BAG- 
G ALLAY, BRETT and LINDLEY, L.JJ. 

/ • 

Kay v. Field, followed. 

Coverdale v. Grant (1883) 11 Q*B. D. 543 ; 48 
L. T. 701 ; 5 Asp. M. C. 74. — c.A. : affirmed, 
H.L. (E.) (see infra). * 

r * 
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Kay v. Field, appro ml. ’ 

Stephens r. Harris (1887) 57 L. J. Q. B. 203, 
20(>. — C.A. 

Kay v. Field, applied. 

The Alne Holme (1893) (52 L. J. Arlm. 51; 
[1893] P. 173; 1 E. (507; 08 L. T. 802; 41 
W. R. 572 ; 7 Asp. M. C. 344. — JEUNE, P. and 
BARNES, J. 

Kay v. Field, applied . 

Smith r. Rosario Nitrate Co. [1893] 2 Q. B. 
323. — POLLOCK, B. 

Coverdale v. Grant, 8 Q. B. D. 600 ; 46 L. T. 
632 ; 4 Asp. M. C. 528. — POLLOCK, B. ; reversed, 
(1883) 11 Q. B. T). 543 ; 48 L. T. 701 : 5 Asp. 
M. C. 74.— C.A. BRETT, M.R., BINDLEY and FRY, 
yj- ; the latter decision affirmed nom. Grant v. 
Coverdale (1S84) 53 L. J. Q. B. 402 ; 9 App. Cas/ 
470 ; 51 L. T. 472 ; 32 W. 11. 831 ; 5 Asp. M. C. 
353— H.L. ( E.). LORDS SELBORNE, L.C., WATSON. 
BRAMWELL and FITZGERALD. 

Grant v. Coverdale, applied. 

Stephens v. Harris (1887) 57 L. J. Q. B. 203, 
207.— C.A. 

Grant v. Coverdale, distinguished. 

Allerton Sailing Ship Co . ' v. Falk (1888) 6 
Asp. M. C. 287. 

Charles. J. — But the difference Between that 
case [Grant v. Core rd aid] and this is, as it seems 
to me, that in dealing with the facts of that case 
the H. L. drew the inference that the cajgo was 
one which might have been supplied from any- 
where else besides from the places where in point 
of fact, it was stored. . . . Now, in this case it 
seems to me that, according to known mercantile 
usage, as proved by witnesses on both sides, the 
only place from which a cargo of salt is brought i o 
be loaded at Liverpool or Birkenhead is from the 
storehouses on the river Weaver, and that being 
so. Hudson v.Jdle (supra, col. 3366) applies. . . . 

T think Hudsoni. Jtlde, and not Grantv. Coverdale , 
governs the present case. — pp. 288, 289. 

Grant v. Coverdale, applied. 

The Alne Holme (1<^93) 62 L. J. Adm. 51 ; 
[1893] P. 173; 1 E. 607; 68 L. T. 862; II 
W. 11. 572; 7 A*p. M. Cl. 344.— JEUNE, P. and 
BARNES, J. 

Grant v. Coverdal\ distinguished. 

Jones v. Green (1904) 73 L. J. K. B. 601 : 
[1904] 2 K. B. 275 ; 90 L. T. 768 ; 9 Com. Cas. 
20.— u. A. 

The Alne Holme (1893) 62 L. L Adm. 51 ; 
[1893 | P. 173; 1 11.607; 68 L. T. 862 : 
41 W. 11. 572 ; 7 Asp. M. C. 344.— JEXJmi, 
P. and BARNES, J., followed. 

Smith v. Rosario Nitrate Co. [1893] 2 Q. B. 
323.— POLLOCK, B. "• 

The Alne Holme, referred to. 

Lockie and Uraggs, In re (1901) 86 L. T. 388 ; 
7 Com. Cas. 7. — wright, j. 

Hnlthen v. Stewart (1903) 7% L. J. K. B. 
917 ; [1903] % C. 389 ; 89 L. T. 702 : 8 
Conj. Cas. 297. — H.L. (k.), applied. 

Sea Steamship Ct». r. Brice, Walker & Co. 
(1903) 8 Com. Cas. 292. — KENNEDY. .T. ■% 

* % 

Erichsen v. Barkworth, 27 L. J. Ex. 472 ; 3 
H. & N. 601? — EX. ; reversed. (1858) 28 L. J. Ex. 
95 ; 3 H. & N. 894 : 5 Jur. (N.s.) 517 ; 7 W. E. 
97j*— EX. cir. 


Erichsen v. Barkworth (supra in ex. ch.), 

applied. 

Mors-le-Blancli v. Wilson (1873) 42 L. J. C. P. 
70, 76 ; L. E. 8 C. P. 227, 239 ; 2S L. T. 415 ; 
1 As}). M. C. 605.— c.P. 

Atty v. Parish (1804) 1 Bos. & P. N. E. 104. 
— C.P., doubted. ^ ** 

Tilson r. Warwick Gas Light Co. (1825^ 4 
B. & C. 962 ; 7 D. & E. 370; 4 L. J. (o.s.) K. B. 
53 ; 28 E. E. 529, — K.B. 

| bayle«v, J. — I am nat convinced by Atty v. 
Parish that where a contract appears on the 
face of a declaration to be such thrst the plaintiff 
may recover, whether the contract be by deed 
or not, that it is necessary to declare upon the 
deed if there be one. ^ The strong impression 
I upon my mind is that upon principle, although 
[ there be a deed between the parties, yet if there 
be a debt Independent of the deed, the amount 
of which, however, is to be ascertained by the 
deed, the existence of thfe deed will not prevent 
the party from recovering that debt upon the 
common counts. — p. 96S. * 

12. Cargo. 

1 Kreuger v. Blanck (1870) 39 L. J. Ex. 160 ; 
L. E. 5 Ex. 179 ; 23 L. T. 12S ; 18 W. R. 
813. — EX. , disapprove# . 

Ireland r. Livingston (1872) 41 L. J. Q. B. 201 ; 
L. E. 5 H. L. 395 ; 27 L. T. 79.— H.L. (e.). 

[blackburn, j.. advised th3 House of Lords 
to reconsider the decision of the Court of ex- 
chequer in Kreuger v. Blanch. The point was 
not considered.] 

Hotham v. East India Co. (1787) 1 Term Rep. 
(538 ; 1 R. E. 333. — K.B., adopted. 

Edwards r. Aberayron Mutual Ship Insurance 
Society (1876) 1 Q. B. D. 563, 581 ; 34 L. T. 457. 
— ex. CH., reversing 44 L. J. Q. B. 67 ; 23 W. E. 
304. — c^.B.D. 

Thomas v. Clarke (1818) 2 Star}?. 450 j 20 
E. E. 714. — K.B., applied. - 

Morris t\ Levison (1 876) 45 L. J. 0. P. 409 ; 1 
O. L\ I). 155; 34 L. T. 576 : 24 W. E. 517; 3 
Asp. M. C. 171 . — c.p^d. 

Morris v. Levison (1876) 4f? L. J. C. P. 409; 
1 0. P. D. 155 ; 34 L. T. 576 ,* 24 W. E. 
517; 3 Asp. M. (\ 1 71.*-<j.p.d. j dis- 
tinguished. 

Oaruegic v. Conner (1889) 59 L. J. Q. B. 122; 
24 Q. B. D. 45 ; 61 L.T. 691 ; 6 Asp. M. C. 447. 
— HUDDLESTON, B. and MATHEW, J. 

Morris v. Levison, distinguished . 

Carnegie v. Connor ( [supra ), referred to. 

' Miller r. Borner (1900) 69 L. j. Q. B. 429 : 
[1900]*1 Q. B. (591 ; 82 L. T. 258 ; 48 W.R. 588 ; 
9 Asp. M. O. 31 ; 5 Coni. Cas. 175. — Q.B.D. 

$ HAN nell. J. — In this case the charter-party 
provides that a ship whose carrying capacity is 
2.880 tons shall load “ a cargo of ore, say, about 
2,800 tons.” The charterer provided a cargo of 
2,840 tons, and the question is whether bjj doing 
so he performed the obligation imposed upon 
him by the charter-party. What is “ about ” so 
many tons — that is, how much margin is to be 
allowed on one side or the other — is no doubt 
strictly a question for tlfb jury. It was so 
regarded in Morris v. Levison, and the Court 
there d&iltwith the question themselves, because 
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that case was reserved to them upon the terms 
that they might draw inferences of fact. Brett. 

„ J., treating the question as one of fact, there 
found that anything less than 3 per cent., one 
way or other, could be considered to be ;t ahymt ” 
the specified quantity, but that a greater margin 
could not be allowed. The question is no doubt 
strictly ibr the jury ; but in this case the parties I 
do *not seem to have desired that it should go to 
the jury, and, indeed, it was hardly necessary 
that it should go to them, because it cannot be 
seriously disputed that the cargo provided was a 
cargo of “about” 2,800 tons. The important 
question is whether or not this charter-party 
differs from that whi£h was under consideration 
in Morris v. Zevison. The charter-party in that 
case provided that the ijessel should load “ a full 
and complete cargo . . . say, about 1,100 tons.” , 
The capacity of the vessel was 1,210 tons, which 
was greater than “ about ” the quantity specified 
in the charter. On the principle, that effect 
should be given to all Che words of a contract, 
it was necessary to put a construction upon the 
words “ say about 1,100 tons,” that should, so 
far as possible, be consistent with the wnrds 
“ full and complete cargo.” It was held that in 
the circumstances the former words should be 
read as meaning the largest amount they were 
capable of meaning — namely, 3 per cent, more 
than the amount ^ecified. As pointed out in 
the subsequent case of Carnegie v. Conner (59 
L. J. Q. B. 122 ; 24 Q. B. D. 45), the judgments of 
the Court in Morris v. Leri son proceeded entirely 
upon the ground that there the charter-party con- 
tained the words “ a full and complete cargo.” 
In this charter-party, however, the expression 
used is not “a full and complete” cargo, but 
simply a 41 cargo.” . . . Here the cargo is very 
nearly indeed a full and complete cargo for the 
vessel, and I therefore think that it was clearly 
a cargo for the vessel, and that, it was unnecessary 
to leave it to the jury to say whether it was or 
was not a cargo : in fact there was no evidence 
to go to the jury that it was not a cargo. — 
p. 430. * 

Hills r v. Sughrue (1846) 15 M. & W. 253.— 
ex., discussed. 

Clifford (Lord) r. Watts (1870) 40 L. J. C. P. 
36 ; L. R. 5 O. P. 577 ; 22*L. T. 717 ; 18 W. R. 
925.— C.P. 

Aitken v, Ernsthausen (1894) 63 L. J. Q. B. 
559 ; [1894] 1 Q. B. 773; 9 R. 758 ; 70 
L. T. 822; 7 Asp. M. C. 462.-C.A., 
followed. 

Weir r.. Girviu (1899) [1900] 1 Q. B. 45 ; 9 
Asp. M, C. 13. — C.A. ; affirmed, 69 L. J. Q. B. 
809 ; [1900] A. C. 525 ; 83 L. T. 91.— H.L. (E.). 

Alston v. Herring (1856) 11 Ex. 822 .— ex., 
applied. n 

Blower v . G. W. Ry. (1872) 41 L. J. C.P. 268, 
271 ; L. R. 7 C. P. 655, 663 ; 26 L. T. 883 ;„20 
W. R. 776. — C.P. ; and Budgett r. Binnington 
(1890) 25 Q. B. D. 320, 327 ; 63 L. T. 493 ; 39 
W. R. 13.— Q.B.D., affirmed, 60 L. J. Q. B. 1 ; 
[1891] 1 Q. B. 35 ; 39 W. R. 131 ; 6 Asp. M. C. 
592, — <#3.A. 

Hutchinson v. Guion (1858) 28 L. J. C. P. 
63 ; o C. B. (N.s.) 149 : 4 Jur. (K.S.) 1149 ; 
6 W. R. 757. — C.P., applied. 

Blower v. G. W. By. (1872) 41 L. J. C. P. 268, 
■271 ; L. R. 7 C. P. 655, 663 ; 26 L. T. 883 ; 20 
W. R. 776.— C.A. - 


^Stanton v. Austin (1872) 41 L. J. C. F. 218 ; 
L. R. 7 C. P. 651. — C.P principle applied. 
Davies v. McLean (1S73) 21 W. R. 264 ; 28 
L. T. 113.— C.P. 

Burton v. English, 52 L. J. Q. B. 3S6 ; 10 
Q. B. D. 426 : 48 L. T. 730 ; 31 W. R. 566 ; 
5 Asp. M. C. 84. — CAVE and DAY, JJ.; reversed , 
(18S4) 53 L. J. Q. B. 133 ; 12 Q. B. D. 218 ; 49 
L. T. 768 ; 32 W. R. 655 ; 5 Asp. M. C. 187.— C.A. 

Burton v. English, followed. 

Newall r. Royal Exchange Shipping Co. (1884) 
33 W. R. 342. — cave, -T., reversed, C.A. [infra). 

Burton v, English, referred to. 

Royal Exchange Shipping Co. v. Dixon (1886) 
56 L. J. Q. B. 266 ; 12 App. Cas. 11 ; 56 L. T. 

, 206 ; 35 W. R. 461 ; 6 Asp. M. O. 92.— H.L. (Fs). 

Burton v. English, opinion referred to. 
Strang r. Scott (1SS9) 59 L. J. P. C. 1 ; 14 
App. Cas. 601 ; 61 L. T. 597 : 38 W. R. 452 ; 6 
Asp. M. C. 419.— P.C. 

Burton v. English, explained and adopted. 
Norman v. Binnington (1890) 59 L. J. Q. B. 
490 ; 25 Q. B. D. 475, 477 ; 63 L. T. 108 : 38 
W. R. 702 ; 6 Asp. M. C. 528.— Q.B.D. 

Burton v. English, dicta referred to. 

The Marpessa (1891) 61 L. J. Adm. 9 ; [1891] 
P. 403 ; 66 L. T. 356 ; 40 W. R. 239 ; 7 Asp. M. C. 
1 55.— JEUNE, P. 

Burton v. English, dicta considered. 

The Brigella (1893) 62 L. J. Adm. 81 ; [1893] 

P. 189; 1 R. 616; 69 L. T. 834 ; 7 Asp. M. O. 
337. — BARNES, J. 

Burton v. English, referred to. 

Rnabon Steamship Co. c. London Assurance 
(1899) 69 L. J. Q. B. 86 ; [1900] A. C. 6 : 81 L. T. 
585 : 48 W. R. 225 : 9 Asp. M. 0. 2 ; 5 Com. Cas. 
71. — h.l. (e.) : and Milburn c. Jamaica Emit 
Co. (1900) 69 L. J. Q. B. 860; [1900] 2 Q. B. 
540 ; S3 L. T. 321 ; 5 Com. Cas. 346.— C.A. 

Cuthbert v. Cumming (1855) 24 L. J. Ex. 
310: 11 Ex. 40o; 1 Jur. (N.S.) 686: 3 
W. R. 553. — ex. ch., dismissed. 

Tancred <v. Steel Co. of Scotland (1890) 15 
App. Cas. 125 ; 62 L. T. Z38.— H.L. (sc.). 

Newall v. Royal Exchange Shipping Co., 

33 W. R. 342— cave, J. ; reversed, _ (1S85) 33 
W. R. 68. — C.a., the latter decision affirmed now. 
Royal Exchange Shipping Co. v. Dixon (1886) 
56 L. J. Q. d. 266 ; 12 App. Cas. 11 ; 56 L. T. 
206 ; 35 W. R. 461 : 6 Asp. M. 0. 92.— H.L. (e.). 

Royal Exchange Shipping Co. v. Dixon, 

referred to. 

Tancred v. Steel Company of Scotland (1890) 
15 App. Cas. 125, 137.— H.L* (sc.). 

Royal Exchange Shipping Co. v. Dixon, 

referred to. 

Diederichsen v. Farquh arson (1897) 67 L. J. 

Q, Br 103 ; [?898] 1 Q. IJ.jft) ; 77 L. T. 543 : 46 

W. R. 162 ; 8 Asp. M. C. 3B3 .— c.a.; rigby, l.,t. 
dissecting. m • 

Sjoerds v. Luscombe (1812) 16 3£ast 201. — 
K.B., adopted C 

Jacobs r. Crbdit Lyonnais (1884) 53 L. J. Q. B. 
156 ; 12 Q. B. D. 589, 603 ; 50 L. T. 194 ; 32 
W. R. 761.— C.A. * 
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Jones v. Holm (1867) 36 L. J. Ex. .192 : L.iR. 
2 Ex. 335 ; 16 L. T. 794 ; 16 W. R. 62.— 
EX., applied. 

Jackson r. Union Marine Insurance Co. (1873) 
42 L. J. C. P. 284, 287 ; L. R. 8 C. I\ 572, 578. 
— C.p. : affirmed, ex. ch. 

MacAndrew v. Chappie (1866) 85 L. J. C. P. 
281 ; L. R. 1 C. P. 643 ; 12 Jar. (N.S.) 567 ; 
14 L. T. 556 ; 14 W. R. 891. — C.P., applied. 
Jackson r. Union Marine Insurance Co. (1874) 
44 L. J. C. P. 27, 31 ; L. R. 10 C. P. 125, 147 ; 
31 L. T. 789 ; 23 W. R. 169 ; 2 Asp. M. C. 435. 

— EX. CH. 

MacAndrew v. Chappie, explained and 
^ not applied. 

Kidston r. Monceau Ironworks (1902) 86 L. T. 
550 H 7 Com. Cas. 82. — KENNEDY, j. 

Bradford v. Williams (1872) 41 L. J. Ex. 
164 ; L. R. 7 Ex. 259 ; 26 L. T. 641 ; 20 
W. R. 782. — EX., discussed and applied. 
Corcoran r. Proser (1S73) 22 W. R. 222.— 
EX. CH. (IE.) ; and Honck r. Muller (1881) 50 
L. J. Q. B. 529 ; 7 Q. B. D. 92 : 45 L. T. 202 : 29 
W. R. 830.— C.A. ^ 

Blaikie v. Stembridge (1860) 29 L. J. C. P. 
212; 6 O. B. (N.S.) 894; 6 Jur. (N.S.) 
825 : 2 L. T. 570 : 8 W. R. 239.— EX. CH., 
applied. 

The Catharine Chalmers (1874) 32 L. T. 847 ; 
2 Asp, M. C. 598.T— ADSL 

Cross v. Pagliano (1870) 40 L. J. Ex. IS : 
1,. R. 6 Ex. 9 ; 23 L. T. 420 ; 19 W. R. 
159. — EX., referred to. 

Gray v. Carr (1871) 40 L. J. Q. P». 257, 272 : 
L. R. 6 Q. B. 522, 550 ; 25 L. T. 215 ; 19 W. R. 
1173 ; 1 Asp. M. C. 115. — EX. CH. 

Max v. Roberts (1810) 12 East 89 ; 2 Bos. 
& P. N. R. 454. — K.B., applied. 

Rex. r. Everett (1828) 8 B. & C.114 ; 2 Man.fc 
R. 35 ; 6 L. J. (o.s.) M. C. 83 .— k.b. 

Morris y. Robinson (1824) 3 B. & C. 196; 
5 D. & R. 34 ; 27 Ifc R. 322.— K.B., obser- 
vations adopted. 

lirinsmcad r. H Jrrison (1871) 40 L. J. C. P. 
281, 285; L, R. 6 C. P. 590.— C.P. : affirmed. 
EX. CH. (jSm» pout, ;t TeoVer.”) 

Morris v. Robinson, applied. 

Rice r. Reed (1899) 69 Ij. J. Q. B. 33 ; [1900] 
1 Q. B. 54 ; 81 L. T. 410.— C.A. 

Ewbank v. Nutting '(1849) 7 C. B. 797.— 
C.P., adopted. 

'Coulthurst *. Sweet (1866) L. R. 1 C. P. 649, 
655. — c.r ; Barwick r. English Joint Stock Bank 
(1867) L. R. 2 Ex. 259, *66 ; 36 L. J. Ex. 147 ; 
16 L. T. 4G1 ; 15 W. R. 877.— ex. ch. ; Notara r. 
Henderson (1872) 41 L. J. Q. B. 15S, 164 ; L. 11. 
7 Q. B. 225, 236 ; 26 L. T. 442 ; 20 W. R. 442 ; 
1 Asp. M. C. 278.— EX. CH. 

Ewbank v. Nut^ng, explained* and dis- 
tinguished. ** 

Weir r. BeV (1S78) 47 L. J. Ex. 704, 708 ; 3 

Ex. D. 238, 244 ; 37 L. 2. 929 ; 26 W. R. 746.— CTA. 

■r* 

Ewbaak v. Nutting, referred to. 

Wagstaff r. Anderson (1880) 49 L. J. C. P. 
485, 489 ; 5 C *P. D. 171, 178 ; 42 L. T. 720 ; 28 
W, R,- 856, — C.A, 


Tronson v. Dent (1853) S Moore P. C. 419. — 
P.C., adopted. 

The Freedom (1871) L. R. 3 P. C. 594, 602 ; 
24 L. T. 452 ; 1 Asp. M. C. 136.— p.c. 

, T?onson y. Dent, discussed.' 

Notara r. Henderson (1872) 41 L. J. Q. B. 158 ; 
L. R. 7 Q. B. 225, 230 ; 26 L. T. 445$ ; 20 W. R. 
442 ; 1 Asp. M. C. 278. — ex.ch. > 

•9 

Tronson v. Dent. See 

Argos, #argo ex (1=873) 42 L. J. Adm. 
1 ; L. R. 5 P. C. 134, 165; 28 L. T. 77; 21 

W. R. 420.— p.c. ^ 

n 

Tronson v. Dent, a opted. 

Atlantic Mutual Insurance Co. v. Huth (1880) 
1,6 Ch. D. 474, 481 ; 44 L. T. 67 : 29 W. R. 3S7. 


Covas v. Bingham (1853) 23 L. J. Q. B. 26 ; 
2 El. & Bl. 836 ; 2'’0. L. R. 212 ; 18 Jur. 
596. — Q.B., distinguished. 

Tamvaco v. Lucas (1859) 28 J. Q. B. 150 ; 
1 El .# El. 581 ; 5 Jur. (N.S.) 731 ; 1 L. T. 161. 
— Q.B. 

y Covas v. Bingham, applied. 

Tully r. Terry (1873) 42 L. J. C. P. 240, 243 ; 
L. R. 8 C. P. 679, 684 ; 29 L. T?36 ; 2 Asp. M. C. 
51.— c.P. 

Blasco v. Fletcher (1863) 32 L. J. O. P. 2S4 ; 
14 C. B. (N.S.) 147 ; 9 Jur. (N.S.) 1105 ; 
9 L. T. 169; 11 W. R. 997.— C.P., re- 
ferred to. 

Llovd v. Guibcrt (1865) 35 L. J. Q. B. 74, 76 ; 
L. R. "l Q. B. 115, 121 ; 6 B. A 8. 100 ; 13 L. T. 
602.— EX. CH. 

Blasco v. Fletcher, discussed. 

Jackson r. Union Marine Insurance Co. (1873) 
42 L. J. C. P. 284 ; L. R. 8 C. P. 572.— C.P. 
(affirmed, ex. Cl r. See post, col. 3482). n * 

Blasco v. Fletcher, not applied. 

The Kathleen (1874) 43 L. J. Adm. 39 ; L. R. 
4 A. & E. 269, 277; 31 L. T. 204; 23 W. R. 
350 ; 2 Asp. M. C. 367. — ADM. , 

Blasco v. Fletcher, referred to. , 
Assicurazioni Generali r. Bessie Morris 8fc>. Co. 
(1892) 61 L. J. Q. B. 754 : [1892] 1 Q. B. 571.— 
collins, J., affirmed, c.A. 

The Bahia (1863) P»r. & L. 61.— ADM., 

applied . 

The Princess Royal (1870) 39 L. J. Adm. 43 ; 
L. It. 3 A. & E. 41, 45 ; 22 L. T. 29.— ADM. 

The Bahia, followed. 

The X’atria L. R. 3 A. & E. 436 ; 41 L. J. 
Adm. 23 ; 24 L. T. S4i) ; I Asp. M. 0. 71.— ADM. 

The Bahia, distinguished. 

The Pieve Supcriore, Dapueto v. Wyllie (M574) 
'22 W. R. 777; 43 L. J. Adm. 20 ; L. R. 5 P. U 
482 : 30 L. T. 887 ; 2 Asp. M. C. 319.— P.C. 

SIR MONTAGUE smith (for J.C.). — Their lord- 
ships, in pointing out the distinction between 
these cases and the present, must not be under- 
stood to question their authority. — p. 779. 
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The Bahia, adopted. 

The Franconia (1877) 46 L. J. Adm. 33, 36 : 

2 P. I). 163, 174 : 36 L. T. 640 : 25 W. R. 796.— 
C.A. 

The Teutonia, Duncan v. Koster (18? 2) 41 
L. J. Adm. 57 ; L. R. 4 P. C. 171 ; S Moore 
<P. C* (N.S.) 411 ; 26 L. T. 48 ; 20 W. R. 
n 421. — P.C., referred- to. 

The Patria (1S71> 41 L. J. Adm. 23, 30 : L.E. 

3 A. & E. Jt36, 458 ; 24 L. T. 849 ; 1 Asp. M. C. 

71. — ADM. T a 

The Teutonia, distinguished, Init principle 
applied. 

Waugh r. Morris (1S73) 42 L. J. Q. B. 57 : 
L. R. 8 Q. B. 202 ; 2S^L. T. 265 ; 21 W. E. 438. 
— Q.B. 

The Teutonia, referred to. 

Argos, Cargo ex (1873) L. R. 5 P. C. 134, 162 ; 
28 L. T. 745 ; 21 W. R. 707. — P.c. : affirming 42 
L. J. Adm. 49. — ADM. 

The TeutonTa, appro ved. 

Anderson v. The San Roman Owners, Tire San 
Roman (1873) 42 L. J. Adm. 46 : L. R. 5 P. O. 
301 ; 12 W. E. 393 : 28 L. T. 381 ; 1 Asp. 3\T. O. 
603. — P.c. 

SIR MONTAGU^ E. smith. — -Their lordships 
agree with what was said before in the case of 
The Teutonia — that the owner of an English 
cargo on board^a foreign ship cannot expect that 
the foreign master of the foreign ship will take 
greater precautions with respect to his goods, or 
will run greater risks in their defence, than he 
would with respect to goods of his own nation. 

The Teutonia, considered. 

The Pieve Superiore, Dapueto r. Wyllie (1874) 
43 L. J. Adm. 20 : L. E. 5 P. C. 482 ; 30 L. T. 
887 ; 22 W. E. 777 ; 2 Asp. M. C. 319.— P.c. 

The Teutonia, referred to. 

Metcalfe r. Britannia Ironworks Co. (1S76) 
& L. J: Q. B. 837 ; 1 Q. B. D. 613, 636 ; 35 L. T. 
796.— Q?B.D. : affirmed, (1877) 46 L. J. Q. B. 
443 : 2 Q. B. D. 423 ; 36 L. T. 451 : 25 W. R. 
720 ; 3 Asp. M. C. 407. — c.A. 

T 

Notara v: Henderson (1872) 41 L. J. Q. B. 
158 ; L. E. 7 Q. P>. 225 : 26 L. T. 442 ; 20 
W. pR. 442 ; 1 Asp. M. C. 278. — EX. CH., 
referred to. 

Argos, Cargo ex (1873)L. R. 5 P. C. 134, 165 ; 
28 L. T. 745 : 21 W. E. 707. — P.c. ; G. N. Ry. r. 
Swaffield (1874) 43 L. J. Ex. 89. 91 : L. E. 9 Ex. 
132, 138 ; 30 L. T. 562.— EX.'; The Kathleen 
(1874) 43 L. J. Adm. 39 ; L. E. 4 A. & E. 269. 
277 ; 31 L. T. 204 ; 23 W. E. 350 ; 2 Asp. M. G. 
367. — ADM. ; Hingston r. Wendt (1876) 45 L. J. 
Q. B. 440, 445 ; 1 Q. B. D. 367. 372 f 34 L. T. 
181 ; 24 W. R. 664 ; 3 Asp. M. C. 126.— Q.B.D. 

No tar a v. Henderson, discussed . 

Metcalfe v. Britannia Ironworks Co. (1876) 
45 L. J. Q. B. 837, 845 ; 1Q.B. D. 613, 626 ; 35 
L. T. 796.— Q.B.D. ; affirmed, (1877) 46 L. J. Q. B. 
4437 2 Q. B. D. 423 ; 36 L. T. 451 ; 25 W. E 
720 ; 3 Asp. M. C. 407, — c.A. 

Notara v, Henderson, applied. 

Royal Mail Packet Co. v. English Bank of Eio 
Janeiro (1887) 57 L. J. Q. B. 31 ; 19 Q. B. D. 
362 ; 36 W. E, 105, — WILDS and GRANTHAM, JJ. 


** Notara v. Henderson, oh.se r rations adopted. 
Nobel’s Explosives Co. r. Jenkins (1896) 65 
L. J. Q. B. 638 [1896] 2 Q. B. 326 ; 75 L. T. 

163. — MATHEW, J. 

Notara y. Henderson, observations applied. 
The Savona (1900) 69 L. J. P. 95 ; [1900] 

P. 252 ; 49 W. E. 303.— BARNES, J. 

Paynter v. Janies (1867) L. E. 2 C. P. 348 ; 

15 L. T. 660.— C.P., affirmed, (1868) IS L. T. 449 ; 

16 W. E. 70S.— ex. CH. 

Paynter v. Janies, adopted. 

Stewart v. Eogerson (1871) L. E. 6 C. P. 424, 
430. — C.P. ; and Miedbrodt r. Fitzsimon. The 
Energie (1875) 44 L. J. Adm. 25, 31 ; L. E.^ 
6 P. C. 306. 314 ; 32 k. T. 579 ; 23 W. E. <$2 ; 

2 Asp. M. C. 555. — P.C. 

The Energie, Miedbrodt v. Fitzsimon (1875) 
44 L. J. Adm. 25 ; L. E. 6 P. C. 306 ; 32 
L. T. 579 ; 23 W. R. 932 ; 2 Asp. M. C. 
555. — P.C., observations applied . 

The Clan Macdonald (1883) 52 L. J. Adm. 
89 *8 P. D. 178, 183 ; 49 L. T. 408 ; 32 W. E. 

154 ; 5 Asp. M. C. 148. — HANNEN, P. 

Castle v. Playford, 39 L. J. Ex. 150 : L. R. 

5 Ex. 165 ; 22 L. T. 516 : 18 W. E. 811.— EX. ; 
reversed, (1872) 41 L. J. Ex. 44 ; L. E. 7 Ex. 98 ; 
26 L. T. 315 ; 20 W. E. 440 ; 1 Asp. M. C. 255.— 
ex. an. 

Castle v. Playford, followed. 

Martineau r. Hitching (1872) 41 L. J. Q. P>. 
227, 235 : L. E. 7 Q. B. 436, 451 ; 26 L. T. 836 ; 
20 W. R. 769. — Q.B. ; Anderson <\ Morice (1876) 
46 L. J. Q. B. 11 : 1 App. Cas. 713 ; 35 L. T. 
506 ; 25 W. R. 14 : 3 Asp. M. C. 290.— H.L. (E.). 

Castle v. Playford, distinguished. 

Stock v. Inglis (1SS2) 52 L. J. Q. B. 30 ; 9 

Q. B. D. 708, 721 ; 74 L. T. 416.— FIELD, J. ; 
reversed on one point. C.Ik and H.L. (E.). See 
col. 2958. 

Ward v. New York Central Ry. (1871) 47 

N. Y. 29. considered and applied. 

The Parana (1876) 1 P. D. 452, 464.— ADM. : 
reversed, c.A. (infra). 

The Parana (1877) 2 P. D. 118 ; 36 L. T. 
388 ; 25 W. R. 596 ; 3 Asp. M. C. 399.— 
C.A., distinguished. 

The Thyatira (1883) 52 L. J. Adm. 85 ; 8 P. D. 

155 : 49 L. T. 406 ; 32 W. E. 276 ; 5 Asp. M. C. 
147.— HANNEN, P. 

The Parana, principle adopted. 

Rodocanachi r. Milfturn (1886) 17 Q. B. D. 
316, 320.— MANISTY, j., varied, 56 L. J. Q. B. 
202 : 18 Q. B. D. 67 ; 56 L. T. 594 ; 35 W. R. 
241 ; 6 Asp. M. C. 100.— C.A. 

The Parana, distinguish cd. 

The Argentino (1888); 58 L. J. P. 1 ; 13 P. D. 
191, 199 : 37 W. R. 210. — c.A., affirmed, H.L 
(F.). See infra, col. 34 1 5. 

•a 

The Parana r -// pplied. * 

Den of Ogil Co. v. Caledonian Ry. (1902) 

5 Fraser 99 .— ct. of sess. (And see ante, vol. i. 
col. 812.) 
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* 

100 ; 8 Com. Cass. 33 ; 9 Asp. M. C. 336. — C.A. 
COLLINS, M.R., STIRLING and HARDY, L.JJ. 

Wagstaff y. Anderson (1880) 49 L. J. C. P. 
485 ; 5 C. P. D. 171 ; 44 L. T. 720 ; 28 
W. R. 856. — C.A., dictum adopted. 
Rodoconachi Milburn (1886) 17 Q. B. JD. 316. 
320 — MANISTY, J. ; varied, C.A. (see infra.') 

Rodoconachi (or Rodocanchi) v. Milburn, 1 7 
Q. B. D. 316. — MANISTY, J. ; varied , (1886) 56 

L. J. Q. B. 202 ; 18 Q. B. D. 67 ; 56 L. T. 594 : 
85 W. R. 241 ; 6 Asp. M. C. 100.— C.A. ESHER, 

M. R., LINDLEY and LOPES, L.JJ. 

Rodoconachi v. Milburn, applied. 

Hufourcet r. Bishop (1886) 56 L. J. Q. B. 497 ; 
18 Q. B. D. 373 ; 56 L. T. 633 ; 6 Asp. M. C. 
109. — denman, j. ; The Leitrim (1902) 71 
L. J. P. 10S ; [19021 P. 256 ; 87 L. T. 240 ; 51 
W. R. 158 ; 9 Asp. M. C. 317 ; 8 Com. Cas. 6.— 
BARNES, J. 

Leuckhart v. Cooper (1836) 6 L. J. C. P. 
131 ; 3 Bing. N. C. 99 ; 3 Scott 524.— 
C.P., recognised 

Kaltenbach r. Lewis (1883) 52 L. J. Oh. 881 ; 
24 Ch. D. 54, 79 ; 48 L. T. 844 ; 31 W. R. 731.— 
C.A., reversed in part, h.l. (e.). See ante , I 
col. 2546. ' j 


13. Stoppage in Transitu. 

Feise v. Wray (1S02) 3 East 93 ; 6 R. R. 

551 . — K.B., disti nquished. 

Nichols r. Hart (1831) 5 C. & P. 179. — 
TINDAL, C.J. 

Feise v. Wray, applied. 

Edwards v. Brewer (1837) 6 L. J. Ex. 135 ; 2 
M. & W. 375.— EX. > 

Feise v. Wray, adopted,. 

Falk r. Fletcher (1865) 34 L. J. C. P. 146 ; 
18 C. B. (n.s.) *103 ni Jur. (n.S.) 176 ; 13 W. R. 
346.— C.P. ; Ireland v. Livingston (1870) 39 L. J. 
Q. B. 282 ; L. R. 5 Q. »B. 516, 535 .— ex. CH. 
[reversed, h.l. (e.)] ; Mollctt t*. Robinson (1870) 
39 L. J. C. P. 290 ; L. R. 5 C. P. 646, 657 ; 23 
L. T. 185; 18 W. R. 1160.— C.P. ; (affirmed, 
ex. CH., but reversed, h.l. (e.), see ante, 
col. 2524) ; and Weguelin r. Cellier (1873) 42 
L. J. Ch. 758 ; L. R. 6 IX. L. 286, 297 ; 22 W. R. 
2(\— H.L. (E.). 

Feise v. Wray, dint in finished. 

Cassaboglou r. Gibb(l$K3) 58 L. J. Q. B. 538 ; 
11 Q. B. D. 797; 48 L. T. 850 ; 32 W. R. 138. 

—C.A. 

FRY, L.J. — Feise v. Wray was cited to show 
that in the case of the foreign agent buying for 
his English principal Inhere is the relationship of 
vendor and purchaser, but Grove, J., there sa^s : 

What is thi§ but the plain and common case of 
the consignor of goods Ivho has not received pay- 
ment for them stopping them in transitu^oetovG 
they get tJ the hands of the'VJonsignee ? It. is 
said that no such right exists in the case of a 
factor against fiis principal. If this were a case 
of a factor and principal merely, 1 should find 
diffieffity in saying that it did, 
o.c. 


Feise v. Wray, applied. 

Bruno, In re, Francis, Ex parte (1887) 56 
L. T. 577. — CAVE, J. 

l^estzinthus, In re (1833) 3 L. J. K.^B. 56 ; 
5 B. & Ad. 817 ; 2 N. & M. 644.— K.B. 
applied. 

Spalding v. Ruding (1843) 12 L? J. Ch. 503 ; 
6 Beav. 376 . — m.r. ^ * 

Westzinthus, In re, followed. 

Broadbflnt r. Barlow (4861) 30 L. J. Ch. 569 ; 
3 De G. F. <S^J. 570 ; 7 Jur. (N.s.) 479 ; 4 L. T. 
193. — CAMPBELL, L.C. . 

Westzinthus, In re, adopted . 

Meyerstein v. Barber (4 866) 36 L. J. C. P. 48 ; 

L. R. 2 C. P. 38, 53 ; 15 L. T. 355.— C.P. ; 
affirmed, ex. ch. and h.l. (e.). See col. 3329. 

Westzinthus, In re, approved. 

Kemp r. Falk (1S82) 58 L. J. Ch. 167 ; 7App. 
Cas. 573 ; 47 L. T. 454 ; 31 W. R. 125 ; 5 Asp. 

M. C. 1. — H.L. (e.). (See extract, ante, col. 3024) ; 
and Sewell >r. Burdick (1885) 54 L. J. Q. B. 156 ; 
10 AJ)p. Cas. 74, 80 ; 52 L. T. 445 ; 33 W. R. 
461 ; 5 Asp. M. C. 376.— H.L. (e.). 

The Marie Joseph, 12 L. T. 23(i ; 13 W. R. 
112. — adm. ; reversed sub no Pease v. Gloahec, 
(1869) 35 L. J. P. 0. 06 ; L. R. 1 P. C. 219 ; 3 
Moo. P. C. (n.s.) 556 ; Br. & L. 449 ; 12 Jur. 
(N.s.) 677 ; 15 L. T. 6 ; 15 W. R,201.— P.C. 

The Marie Joseph, applied . 

The Argentina (1867) L. K 1 A. & E. 370, 
376 ; 16 L. T. 743. — a dm. ; Overend, Gurney 
& Co., In re, Oakes, Ex parte (1867) 36 L. J. Ch. 
233, 250 ; L. R. 3 Eq. 576, 629.— M ALINS, V.-O. 
affirmed, 36 L. J. Ch. 949. — H.L. (E.). 

Bethell v. Clark (188S) 57 L. J. Q. B. 302; 
20 Q. B. D. 615 ; 59 L. T. 808 ; 36 W. R 
611 ; 6 Asp. M. C. 346. — C.A., approved. 
Lyons r. HofEnung (1890) 59 L. J. P. C. 79 ; 
15 App. Cass. 391 ; 63 L. T. 293 ; 39 W:R. 35uT ' 

6 Asp. M. C. 551. — P.c. ^ 

Akerman v. Humphrey (1823) 1 Car. & P. 
53. — NISI pruts? observations applied. 
Jenkins r! Usbornc (1844) 13 I?. J. P. 196; 

7 Man. & G. 678 ; 8 Scott N. R. 505 ; 8 Jur. 
1139.— C.P. 

14. Average. 

Da Costa v. Newnham (1788) 2 Term ltcp. 
407 . — Iv . B. tid opted. 

Lohre r. Aitchison (1877) 46 L. J. Q. B. 735, 
720; 2 Q. B. J). 502, 508; 36 L. T. 794 ; 25 
W. R. 42. — Q.B.D. See infra,, in C.A. and 
h.l. (e.)/> 

Da Costa v. Newnham, disapproved. 

Svensden v. Wallace (1884) 53 L. J. Q. Ii. 
385; 13 Q. B. D. 69; 50 L. T. 799; 5 Asp. 
M. C. 232. — C.A., affirmed, H.L. (e.). See 
infra , col. 3381. 

“ Lohre v. Aitchison 46 L. J. Q. B. 715 ; 2 
Q. B. D. 502 ; 36 L. T. 794 ; 25 W. R. 42.— 
Q.B.D. ; reversed, (1878) 47 L. J. Q. B. 534 ; 3 
Q. B. D. 558 ; 38 L. T. 802.— C. a. ; the latter 
decision reversed notn. Aitchison v. Lohre (1879) 
49 L. J. Q. B. 123 ; 4 App. Ons. 755 ; 41 L. T. 
323 ; 28 W. H, 1^ 4 Asp. M. C. KS.— H.L. <E.). 
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Aitchison v. Lohre, applied,* 

Dixon v. Whitworth (1879) 4S L. J. 0. P. 538 ; 
4 0. P. D. 371 ; 40 L. T. 718 ; 28 W. R. 184 ; 
4 Asp^ M. C. 326.— C.P.D. 

Aitchison v. Lohre, considered. 

Pitman r. Universal Marine Insurance Co. 
(1882) 51 L* J. Q. B. 561 : 9 Q. B. D. 192 ; 46 
L. a T. 863 ; 30 W. R. 906 ; 4 Asp. M. C. 544.— 
C.A. brett, L.J., dissenting. 

Aitchison ?*. Lohre, dicta applied? 

Kosher, In re, Kosher r. Kosher (1884) 53 
L. J. Ch. 722 ; 26 Ch. D. SOI, S21 ; 51 L. T. 785 : 
32 W. K. 820. — PEARSON, J. 

Aitchison v. Lohr^ referred to. 

• Johnston r. Salvage Association (1S87) lit 
Q. B. D. 458, 460 ; 57 L. T. 218 ; 3& W. R. 56 ; 
6 Asp. M. C. 167. — C.A. ESHER, M.R., LTNDLEY 
and LOPES, L.JJ. n 

Aitchison v. Lohre, rtf erred to. 

Gas Float Wnitton No. 2, [1895] P. 301 ; 
11 R. 812 : 73 L. T. 319 . — jeune, p.* and 
BRUCE, J. ; Nourse r. Liverpool Sailing Ship 
Owners’ Association (1 896) 65 h. J. Q. B. 51)7 ; 
[1896] 2 Q. B. 16 ; 74 L. T. 543 ; 44 W. K. 5O0 ; 
— C.A. ; and Ballantvne r. Mackinnon (1896) 
65 L. J. Q. B. 616 ; [1*896] 2 Q. B. 455 ; 75 L. T. 
95; 45 W. K. 70.— C.A. 

Aitchison y. Lohre, dicta applied. 

The Solway Prince (1896) 65 L. J. Adm. 45 ; 
[1896] P. 120; ?4 L. T. 32 ; 8 Asp. M. C 128. 

— JEUNE, P. 

Plummer v. Wildman (1815) 3 M. & S. 4 82 ; 

16 R. K. 334. — K.B., explained .. 

Hallett v. Wigram (1850) 9 0. B. 5S0 ; 19 
L. J. O. P. 281.— C.P. 

WILDE, C.J.— In Abbott on Shipping (8th ed.) 
the learned author goes on to say : “ Thus, if it 
he necessary to unload the goods, in order to 
'repair tlfe damage done to a ship by a tempest, 
or by collision with another vessel, so as to enable 
her to prosecute and complete her voyage, it has 
been held that the expense of unloading, ware- 
housing, and re-shipping the goods shall be 
sustained by general contribution, because all 
persons are interested in the execution of the 
measures necessary to the completion of the 
voyage.” The reason there assigned might be 
applicable to the case the author had in his 
mind, Plummer v. Wild man ; but as a general 
proposition it is too large, it would throw upon 
the skipper much of the expense which properly 
belongs to the shipowner. In that case there were 
undoubtedly some expressions of Lord Ellen- 
borough which would seem to justify the pas- 
sage ; but in the subsequent case of Power v. 
Whitmore (4 M. & Selw. 141), his lordship 
explains that that decision proceeded uporif the 
ground that the master “ was compelled to cut 
away his rigging in order to preserve the ship, 
and afterwards put into port to repair that which 
he sacrificed.” The expressions, therefore, in 
Plummer v. Wildman are repudiated and ex- 
plained away — p. 603. 

. Plummer v. Wildman, considered. 

Harrison v. Bafik of Australasia (1872) 41 
L. J. Ex. 36 ; L. R. 7 Ex. 39 ; 25 L. T. 944 ; 20 
W, R, 385 ; l Asp, M, C, J98,— EX, ' 


' Plummer v. Wildman, discussed. 

Atwood r.. Sellar (18S0) 49 L. J. Q. B. 515, 517 ; 

5 Q. B. D. 286, 291 ; 42 L. T. 644 ; 28 W. R. 604 ; 
4 Asp. M. C. 283. — C.A. 

Plummer v. Wildman, discussed. 

Svensden r. Wallace (1884) 53 L. J. Q. B. 385 ; 
13 Q. B. D. 69, 88 ; 50 L. T. 799 ; 5 Asp. M. C. 
232. — C.A. BAGGALLAY, L.J. dissenting, 
[affirmed, H.L. (e.). See infra , col. 3381. 

Plummer v. Wildman, referred to. 

The Bona (1895) [1895] P*. 125 .— jeune, P. ; 
affirmed, c.A. 

Worms v. Storey (1S55) 25 L. J. Ex. 1 ; 11 
Ex. 427. — EX., referred to. 

Notara r. Henderson (1872) 41 L. J. Q. B. 158 ; 
L. R. 7 Q. B. 225, 236 ; 26 L. T. 442; 20 W.^R. 
442 ; 1 Asp. M. C. 278. — EX. OH.; Attwood r. 
Sellar (1879) 48 L. J. Q. B. 465 ; 4 Q. B. D. 
342, 356 ; 41 L. T. 83. — Q.B.D., affirmed, C.A. 
(infra, col. 33S1) ; Pirie r. Middle Dock Co. 
(1881) 44 L. T. 426 ; 4 Asp. M. C. 388.— ADM. 

Worms v. Storey, referred to. 

Assicurazioni Generali r. The Bessie Morris 
[1892] 1 Q. B. 571 . — collins, J. ; affirmed, C.A. 

Johnson v. Chapman (1865) 35 L. J. C. P. 
23 ; 19 C. B. (N.S.) 563 ; 15 L. T. 70 ; 14 
W. R. 264. — c.P., distinguished. 

Shepherd r. Kottgen (1877) 47 L. J. C. P. 
67, 6£r; 2 C. P. D. 578. 5S2. — C.P.D. ; reversed, 
47 L. J. C. P. 67 ; 2 C. P. D. 585 ; 37 L. T. 618 ; 
26 W. K. 120 ; 3 Asp. M. C. 544.— u.A. 

Johnson v. Chapman, explained and (listin’ 
finished. 

Pirie r. Middle Dock Co. (1881) 44 L. T. 426 ; 

| 4 Asp. M. C. 388.— W. WILLIAMS, J. 

Johnson v. Chapman, commented on. 

Wright v. Marwood (1881) 7 Q. B. D. 62 ; 50 
L. J. Q. B. 643 ; 45 L. T. 2£7 ; 29 W. R. 673 ; 

6 Asp. M. C. 451.— C.A. 

bramwell, L.J. (fy? the Court). — That was 
not a case of general average. The plaintiffs 
had chartered the defendants ship, loaded the 
whole cargo, part of which by the charter was 
to be, and was, deck cargo, and were held 
entitled to a contribution from the ship, and 
with reason. They were not seeking it from 
other cargo owners, but from the shipowner who 
shared the benefit, and ought in reason to share 
the risk, of the deck cargo. As Mr. Benjamin 
pointed out, the counsel for the shipowner never 
contested the plaintiffs’ right if it was a case of 
sacrifice. The counsel for the plaintiffs, indeed,, 
did contend for what was not contested : why 
one cannot see, unless toshow that though deck 
cargo, it was not wreck but sacrificed. But what 
is the judgment? “ The question is, what is 
wreck ? ” ((19 C. B. (N.S.), p. 581.) Mr. Justice 
Willes discusses that. Then he says (p. 5S3) : “ in 
this case there was a deck cargo. . . . When 
yowhave established tha£!t is a deck cargo law- 
fully there by the contract of the parties, it 
•becomes subject to the rule of genefal average.” 
Now, certainly, that last sentence gives some 
colour to the plaintiffs’ contention.*- But the 
learned judge should be understood as speaking 
in relation to the subject-matter. *It was not a 
claim for general average as against any other 
than tiie shipowner. It was a particular o*ai«} 
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against him, and is said to be subject to t?ie 
“ rule ” of general average. If Mr. Justice Willes 
had said that it could have been maintained 
against other cargo owners, had there been any, 
it would have been wholly extrajudicial, for 
there were none. But he did not say nor mean 
to say so. For he says, “The deck cargo was 
within the contemplation of the parties,” which 
would not be true of other cargo owners. The 
case, then, was not one of general average. It 
was as though the plaintiffs were owners of such 
cargo, and A. owner of other cargo, and A. had 
agreed to contribute if deck cargo was jettisoned. 
— p. 69. 

Johnson v. Chapman, explained. 

Milburn r. Jamaica Fruit Oo. (1900) 69 
L. J. Q. B. 860 ; [1900] 2 Q. B. 540 ; 83 L. T. 
321 ; 5 Com. Cas. 346. — C.A. 

Moran v. Jones (1857) 26 L. J. Q. B. 187 ; 
7 E. & B. 523 ; 3 Jur. (n.s.) 663 ; 5 W. B. 
503. — Q.B., explained, and. dinting uished. 
Walthew r. Mavrojani (1870) 39 L. J. Ex. 
81,83; L. R. 5 Ex. *116, 122; 22 L. T. 310.— 

EX. CH. 

Moran v. Jones, applied . 

Hiugston r. Wendt (1876) 45 L. J. Q. B. 440, 
*145 ; 1 Q. B. I). 367, 372 ; 34 L. T. 181 ; 24 W. B. 
664 ; 3 Asp. M. C. 126.— q.b.T). 

Moran v. Jones, disappeared. 

Svcnsden v. Wallace (1S84) 13 Q. B. P* 69; 
53 L. J. Q. B. 385 ; 50 L. T. 799 ; 5 Asp. M. C. 
232 —C.A. baggallay. L.J. dissenting. 

[Affirmed by H. L. (infra, col. 3381), who, 
however, made no reference to JDa- Costa v. 
Xeivnlia.nl and Moran v. Jones.] 

Moran v. Jones, considered. 

Boval Mail Steam Packet Co. r. English Bank 
of Bio de Janeiro (18.87) 57 L. J. Q. B. 31 ; 19 
Q. B. D. 362 ; 36 W. R. 105.— WILLS and 

GRANTHAM, JJ. 

Moran v. Jones, explained,. 

The Brigella (1893) 62 I* J. Adm. SI ; [1893] 
P. 189 ; 1 B. 616 ; 69 L. T. 834 ; 7 Asp. M. 0. 
337f— BARNES, J. « 

Moran v. Jones, dictum adopted. 
Montgomery r. Indemnity Mutual Marine 
Insurance Co. (1902) 71 L. J.‘K. B. 467; [1902] 

1 K. B. 734 ; 86 L. T. 462 ; 50 W. B. 440.— C.A. 

Moran v. Jones, followed. 

Steamship Carisbrook Co. t\ London, &c., In- 
surance Co. (1902) 71. L. J. K. B. 978; [1902] 

2 Jv. B. 681 ; 87 L. T. 418 ; 50 W. B. 691 ; 7 
Com. Cas. 235. — C.A. 

Oppenheim v. Fry (3«04) 33 L. J. Q. B. 267 ; 
5 B. & S. 318; 10 \j. T. 539 ; 12 W. B. 
831— EX. CH., explained. 

The Brigella (1893) 62 L. J. Adm. 81 ; [3893] 

P. 189 ; 1 B. G16 ; 69 I.. T. 834 ; 7 Asp. M. O. 
337. — BARNES, *T. 

' * » 

Job V. Laagton (ISiSS) 26 L. J. Q. B. !>7 ; 6 
El. & £1."779. — Q.B., referred to. 

Walthew r. Mavrojani (1870) 39 L. J. Ex. 81 ; 
L. R. 5 Ex. 116, 121 ; 22 L. T. 310.— EX. CH. ; 
Atwood v. Sellar (1880) 49 L>J. Q. B. 515; 5 

Q. B. D. 286, 288 ; 42 L. T. 044 ; 28 W. E. 604; 
4 Asp. M. C. 283. — C.A. ; Svensden r. Wallace 
(1884,} 53 L. J. Q. B. 385 ; 13 Q, B. D, 69 ; 50 


L. T. 799 ; 5 Asp. M. C. 232. — C.A. ; Royal Mail 
Packet Co. r. Bank of Rio Janeiro (1887) 57 
L. J. Q. B. 31 ; 19 Q. B. D. 362, 371 ; 36 W. B. * 
105. — WILLS and GRANTHAM, JJ. ^ 

Walthew v. Mavrojani (1870) 39 L. J. Ex. 

81; L. B. 5 Ex. 116 ; 22 L. T. 310.— 

EX. CH.. referred to. ** 

Atwood e. Sellar (1880) 49 L. J. Q. B. 515 ;-?> 

Q. B. D. 286, 29 S ; 42 L. T. $44 ; 28 W. B. 604 ; 

4 Asp. M. 0. 283. — C.A. ; Svcnsden Z\ Wallace 
(18S4) 53 Tj. J. Q. B. 385] 13 Q. B. D. 69. 85 ; 

50 L. T. 799-: 5 Asp. M. C. 232. — C.A. ; Boval 
Mail Steam Packet Co. r. Bank of Bio Janeiro 
(1887) 57 L. J. Q. B. 31 ; 19*Q. B. D. 362, 377 ; 

36 W. B. 105. — wills and grantham, jj. 

^ Nimick v. Holmes (1855) 25 Pennsylvania 
St. Rep. 366, approved and followed. 

Stewart r. West India and Pacific Steamship 
Co. (1873) 42 L. J. Q. B. 84 ; L. R. 8 Q. B. 88 ; . 
27 L. T. 820; 21 W. R.~' 381. — Q.B. (affirmed, 

EX. CH., see infra.) 

e 

Himick v. Holmes, applied. 

Pir?e r. Middle Dock Co. (1881) 44 L. T. 426, 

430 ; 4 Asp. M. C. 388. — W. WILLIAMS, J. 

i 

Nimick v. Holmes, referred to. 

Whitecross Wire Co. r. -IBavill (1S82) 51 
L. J. Q. B. 426, 429 ; 8 Q. B. D. 653, 660 ; 46 
L. T. 643 ; 30 W. R. 588 ; 4 Asp. M. C. 631. 
—c.A. * 

Stewart v. West India and Pacific Steam- 
ship Co. (1873) 42 L. J. Q. P». 84; L. R. S Q. B. 

88 ; 27 L. T. 820 ; 21 W. B. 381.— q.b. ; affirmed , 

42 L. J. Q. B. 191 ; L. B. 8 Q. B. 362 ; 28 L. T. 

742 ; 21 W. B. 953 ; 1 Asp. M. C. 528.— EX. CH. 

Stewart v. West India and Pacific Steam- 
ship Co ..followed. 

Hendricks v. Australasian Insurance, Co. (1 S74) 

43 L. J. C. P. 188; L. B. 9* 0. P. 460; 30 L. T. 

419 ; 22 W. B. 947. , 

Stewart v. West India and Pacific Steam- 
ship Co., considered. 

Piric v. Middle Dock Co. (1881) 44 L. T. 426 ; 

4 Asp. M. C. 388.— w. Williams, j. 

Stewart v. West India and Pacific Steam- 
ship Co., applied. * 

Whitecross Wire Co. r. SavilL (1882) 51 
L. J. Q. B. 426, 429 ; 8 Q. B. D. 653, 660 ; 46 
L. T. 643 ; 30 W. E. 588 ; 4 Asp. M. C. 531. 
—C.A. 

Shepherd v. Kottgen (1877) 47 L. J. C. P. 

67 ; 2 C. P. D. 578, 585 ; 37 L. T. 618 ; 

26 W. B. 120; 3 Asp. M. O. 514.— C.A., 
referred to. 

Pirie r. Middle Dock Co. (1881) 14 L. T. 426, 
428 ;*4 Asp. M. O. 388.— W. WILLIAMS, .T. 

Shepherd v. Kottgen, explained. 

Iredale r. China Traders’ Insurance Co. (1899) 

68 L. J. Q. B. 1021 ; [1899] 2 Q. B. 356 ; 81 T. 
.233 ; 48 W. B. 48.— bigham, j. (affirmed, C.A.) 

Shepherd v. Kottgen, distinguished. 
Montgomery r. Indemnity Mutual Marine In- 
surance Co. (1900) [1901] P K. B. 147 ; 70 
L. J. K. B. 45 ; 84 L. T. 57 ; 49 W. B. 221 ; 9 
Asp. M. CP141 , t-m at hf,w, J. 
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Attwood v. Sellar (1S80) 49 L. J. Q. B. 515 ; 
5 Q. B. D. 280 ; 42 L. T. 644 ; 28 W. R. 
604 : 4 Asp. M. G. 288. — c.A., applied. 
Pirie r. Middle Bock Co. (1881) 41 L. T 426, 
430 ; 4 Asp. M. C. 388. — w. williams, j. ' 

Attwood- v. Sellar, diet urn discussed. 
AVhitecross Wire Co. r. Savill (1882) 51 
L. J. Q. B. 426, 42£T; 8 Q. B. D. 653, 661 ; 46 
L. T. 643 ;* 30 W. R. 588 ; 4 Asp. M. C. 531. 
— C.A. r r 

Attwood- v. Sellar, disapproved? 

Svensden r. Wallace (1884) 53 L. J. Q.B. 385 ; 
13 Q. B. 1). 69 ; 50 %. T. 799 ; 5 Asp. M. C. 232. 
— C.A. ; affirmed, H.L. £e.) (see Infra.') 

Attwood v. Sellar, commented on. 

Svensden r. Wallace (1 885) 54 L. «?. Q. B. 497 ; 
10 App. Cas. 404 ; 52 L. T. 901 ; 34 W. R. 369; 
5 Asp. M. C. 453. — H. %. (E.). 

lord BLACKBURN. — I think, on examining 
the two adjustn^nts, and exercising the power 
which I have assumed to be given, there can be 
no doubt that the cargo on board the •ship, 
leaking to the extent which she did, was not 
safe even in harbour until the ship was so ^ar 
lightened that she could be taken into dry dock. 
Should the expense of reloading her, after the 
repairs were made, be charged to freight, the 
goods having been taken out under such circum- 
stances ? I think it should. I am afraid 1 have 
not understood the reasoning on which Coekburn, 
C.J., in liis judgment in Attwood v. Sellar comes 
to a different conclusion. If I have, I must 
express dissent from it. — p. 417. 

Attwood v. Sellar, distinguished. 

Anglo- Argentine Live Stock and Produce 
Agency v. Temperley Shipping Co. (1899) [1899] 
2 Q. B. 403 ; 68 L. J. Q. B. 900 : 81 L. Ti 296 ; 
4S W. R. 64 ; 8 Asp. M. C. 595.— C.A. 

^ Attyood v. Sellar, referred to. 

Balmoral Steamship Co. r. Marten (1901) 70 
L. J. K. B. 1018 ; [1901] 2 K. B. 896 ; 85 L. T. 
3S9 ; 50 W. R. 35 ; 6 Com. Cas. 298. — C.A. ; 
The Leitrim (1902) 71 l J. P. 108 ; [1902] P. 
256 ; 87 L. T.' 5?40 ; 51 W. R. 158. — barnes, j. 

Svensden. v. Wallace, 52 L. J. Q. B. 397 ; 11 
Q. B. D. (>l6 ; 48 L. T. 795. — lopes, j. : re- 
versed, (1884) 53 L. J. Q. B. 385 ; 13 Q. B. D. 
69 ; 50 L. T. 799 ; 5 Asp. M. C. 232. — c.A. 
BRETT, M.R. and BOWEN. L.J. ; BAGGALLAY, L.J. 
dissenting ; the latter decision affirmed , (1885) 
54 L. J. Q. B. 497 ; 10 App. Cas. 404 ; 52 L. T. 
901 ; 34 W. R. 369 ; 5 Asp. M. C. 453.— H.L. (e.). 
LORBS BLACKBURN, WATSON and FITZGERALD . 

r 

Svensden v. Wallace, opinion applied. 

Royal Mail Steam Packet Co. v. English Rank 
of Rio de Janeiro (1887) 57 L. J. Q. B. 31 ; 19 
Q.. B. D. 362 ; 36 W. R. 105. — WILLS and GRAN- 
THAM, JJ. ; Iredale v. China Traders’ Insurance 
Co. (1900) 69 L. J. Q. B. 783 ; [1900] 2 Q. B. 
515 ; 83 L. T. 299 ; 49 W. R. 107 ^ 5 Com. Cas. 
337 ; 9 Asp. M. C. 119. — C.A. smith, WILLIAMS 
and romer, l.jj. 

Svensden v. Wallace, principle applied. 

The Brigella (1893) 62 L. J. Ad. 81 ; [1893] 
P. 189 ; 1 R. 616 ; 69 L. T. 834 : 7 Asp. M. C. 
337.— BARNES, J, 


t 

Ocean Steamship Go. v. Anderson. 53 

L. J. Q. B. 161 ; 13 Q. B. D. 651 ; 50 L. T. 
171 ; 32 W. R. 472. — C.A. ; reversed mm.. Ander- 
son v. Ocean Steamship Co. (1884) 54 L. J. Q. Pi. 
192 ; 10 App. Cas. 107 ; 52 L. T. 441 ; 33 W. R. 
433 ; 5 Asp. M. O. 401.— H.L. (E.). 

Anderson v. Ocean Steamship Co. (1884) 54 
L. J. Q. B. 192: 10 App. Cas. 107 ; 52 
L. T. 441 ; 33 W. R. 433 ; 5 Asp. M. C. 
401. — H.L. (E.), explained and distin- 
guished. 

The Raisbv (1885) 54 L. J. Adm. 65 ; 10 P. D. 
114, 117 : 53 L. T.'oO; 33 W. R. 938 ; 5 Asp. 

M. C. 473.— HANNEN, P. 

Anderson v. Ocean Steamship Co., dicta ~ 
applied. r 

The Prinz Heinrich (1888) 57 L. J. Adm. 17 ; 

13 P. D. 31, 34 ; 58 L. T. 593 ; 36 W. It. 511 ; 6 
Asp. M. C. 273. — BRETT, J. See extract, post, 
col. 3395. 

Hallett v. Bousfield (1811) IS Ves. 187 ; 11 
R. R. 184.— eldon, L.c. Sec 
Giles v. Grover (1832) 9 Bing. 128 ; 2 M.& Sc. 
197 f 1 Cl. & F. 72 ; 6 Bli. (N.s.) 277.— H.L. (E.). 

Hallett v. Bousfield, explained. 

Straus; Steel & Co. v. Scott (1 889) 59 L. J. P. C. 

1 ; 14 App. Cas. 601 ; 61 L. T. 597 ; 38 W. R. 
452 ; 6 Asp. M. C. 419 ; 5 T. L. R. 705.— p.c. 

Dobson v. Wilson (1813) 3 Camp. 4S0 ; 14 
R. R. 817.— ELLENBOROUGH, C.J., obser- 
vations adopted. 

Strang r. Scott (1889) 59 L. J. P. O. 1 ; 14 
App. Cas. 601, 606 ; 61 L. T. 597; 38 W. R. 
452 ; 6 Asp. M. C. 419 ; 5 T. L. R. 705.— p.c. 

Schloss v. Heriot (1863) 32 L. J. C. P. 211 ; 

14 C. B. (N.S.) 59 : 10 Jur. (N.S.) 76 ; 8 
L. T. 246 : 11 W. R. 590.— C.P., adopted. 

The Ettriek (1881) 50 L. J. Adm. 65 ; 6 P. D. 
127, 129.— ADM., affirmed, G P. I). 127 ; 45 L.T. 
399 ; 4 Asp. M. C. 465. — CVA. ; Pirie r. Middle 
Dock Co. (1881) 44 L. T. 426, 429 ; 4 Asp. M. C. 
38S.—W. WILLIAMS, ; Strang v. Scott (1889) 

59 L. J. P. C. 1 ; 14 App. Cas. 601 ; 01 L. T.597 ; 

38 W. R. 452 ; 6 Asp. M. C. 449.— p.c. 

Crooks v. Allen (1879) 49 L. ,1. Q. B. 201 ; 

5 Q. B. D. 38 ; 41 L. T. 800 ; 28 W. R. 
304; 4 Asp. M. C. 216. — lush, j,, dictum 
discussed. 

Burton v. English (1883) 53 L. J. Q. B. 133 ; 

12 Q. B. D. 218 : 49 L. T. 76S ; 32 W. R. 655 ; 
o Asp. M. 0. 1S7. — c.A. 

Crooks v. Allen, considered. * 

Huth v. Lamport (1885) 16 Q. B. D. 442, 445 ; 

54 L. T. 334. — mathew and smith, j,t. ; 
affirmed, (1S86) 55 L. Q. B. 239 ; 16 Q. B. D. 
735 ; 54 L. T. 663 ; 34 W. R. 3S6 ; 5 Asp. M. C. 
593.— C.A. 

Crooks v. Allen, dictum adopted. 

Strang v. Scott (1889) 59 L. J. P. C. 1 ; 14 
App. Cas. $01 ; 61 L. T. «97 ; 38 W. R. 452 ; 6 
Asp. M. C. 419. — p.c. m 

' "Wright v. Marwood^lSSl) 5<? L. J. Q. B. 
*643 ; 7 Q. B. D. 62 ; 4o L. T. 297 ; 29 
W. R. 673-; 4 Asp. M. C. *451.— c.A. 
opinion dissented from. 

Burton r. English (1883) 53 L r . J. Q. B. 133 ; 

12 Q. B. D. 218 ; 49 L. T. 768 ; 32 W. R. 655 : 

5 Asp. M. O. 187.— c.A. * 
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Wright v. Harwood, obserrations adopted. 

Strang, Steel & Co. r. Scott (1889) 59 L. J. 
P. C. 1'; 14 App. Gas. GUI ; 61 L. T. 597 : 38 
W. R. 452 ; G Asp. M. 0. 419.-— p.c. 

Wright v. Marwood, dicta referred, to. 

The Marpessa (1891) G1 L. J.Adm. 9 ; [1891] 
P. 403 ; GG L. T. 35G ; 40 W. K. 239 ; 7 Asp. 
M. C. 155. — JETJNE, J. 

Wright v. Marwood, dicta considered. 

The Brigella (1893) G2 L. J. Adm. 81 ; [1893] 
P. 189 ; 1 K. GIG ; G9 L. T. 834 ; 7 Asp. M. C. 
337.— BARNES. J. 

Strang, Steel & Co. v. Scott &Co. (1S89) 59 
L. J. P. C. 1 ; 14 App. Gas. 601 ; 61 L. T. 

* 597 ; 38 W. R. 452 ; G Asp. M. C. 419.— 

P.C., applied. 

The Carron Park (1890) 59 L. J. Adm. 74 ; 15 
P. D. 203 ; 63 L. T. 356 ; 29 W. R. 191 ; 6 Asp. 
M. C. 543. — liANNEN, P. 

Simonds v. White (1824) 2 L. J. (o.R.) K. B: 
159 ; 2 B. & C. 805 ; 4 D. & R. 375 ; 2G 
It. It. 5GO. — K.B., adopted. 

Lloyd v. Guibort (1865) 35 L. J. Q. B. 74, 
78 ; L. R. 1 Q. B. 115, 126 ; 6 B. & S. 100 ; 13 
L. T. 602.— EX. OH. 

Simonds v. White, referred to. 

The Patria (1871) 41 L. J. Adm. 23, 29 : L. R. 

3 A. & E. 43G, 462 ; 24 L. T. 849 ; 1 Asp. M. C. 

71. — ADM. V 

Simonds v. White, considered. 

Attwood r. Sellar (1879) 48 L. J. Q. B. 465 : 

4 Q. B. D. 342 ; 41 L. T. 83.— q.b.d. affirmed, 
C.A. ( ante. , col. 3381.) 

Simonds v. White, observed upon. 

Ilnth r. Lamport (1885) 16 Q. B. I). 412, 445 ; 
54 L. T. 334.— MATHEW and SMITH, J,r. : affirmed, 
(1886) 55 L. J. Q. B. 239: 16 Q. B. D. 735; 54 
L. T. G63 ; 34 W. It. 380 ; 5 Asp. M. 0. 593.— G.A. 

Simonds v. White, explained. 

Wavertrce Sailing ShSp Co. r. Love (1897) 
66 L. J. P. C. 77 ; [1897] A. 0. 373 ; 76 L. T. 
576 ; S Asp. M. G?276. — P.C. 

loud HERSCHELL. — The learned judges in the 
Court below rested tlfleir judgment mainly on 
the law laid down by Lord Tonterden in the 
case of Simonds v. White. . . . The words relied 
on are that the shippers must be understood to 
assent to the adjustment of general average “ at 
the usual and proper place.*’ In their lord- 
ships’ opinion, however, these words do not refer 

the preparation of an average statement, blit- 
to the actual settlement and adj ustment of the 
general average contributions. The preparation 
of a general average statement which does not 
bind the shipper is not “the adjustment” of 
general average. In order to understand Lord 
Tenterdcn’s language, it is necessary to bear in 
mind what would happen if all parties stood on 
their rights. The shipowner would hold the 
goods until ho obtained* the general average’eon- 
tri button ty which they were subject. Jf the 
owner of the goods disputed his claim, he wsoulil 
appeal to the tribunals of the country obtain 
possession of them on payment, of what was due. 
These tribunals would have to determine whether 
the owner of the goods was entitled to them and 
what payment he must make to release them. 
It would" naturally follow, as Lord Tenterden 


said, that the parties must be understood as 
consenting to the adjustment according to the 
law there administered. But all this has, in 
theii* a lordships’ opinion, nothing to do with the 
inert' employment, by the shipowner of an 
average adjuster to prepare a statement on his 
behalf. In Lord Tenterden’s time professional 
average adjusters were not as commonly to^ be 
found in the different ports* of discharge as tney 
are at present. — p. 80. 

i * 

* 15. Salvage. 

The Clifton, Kelly v. Bushbv (1834) 3 I-Tagg. 
Adm. 117: 3 Knapp, 3 75. — ADM. ; applied , 
Arnold r. Cowie, The Glenduror (1871) L. R. 
3 P. C. 589, 592 ; 24 £. T. 499 ; 1 Asp. M. C. 
*31. — p.c. ; The Cleopatra (1878) 47 L. J.Adm. 
72, 74: 3 P. D. 144, 149 .— adm. ; The Brinhilda 
(1881) 45 L. T. 389 ; 4 Asp. M. C. 461.— P.C. 

Hartfort v. Jones (lT»99) 1 Ld. Raym. 393. — 
K.B., distinguished. 

Nicholson r. Chapman (17044) 2 H. Bl. 254. — 
C.P.t 

Hartford v. Jones, adopted. 
lAitchison r. Lolire (1879) 49 L. J. Q. B. 123, 
126 ; 4 App. Cas. 755, 761 ; 41 L. T. 323 ; 28 
W. R. 1 ; 4 Asp. M. C. 168.*%H.L. (E.). 

Hartford v. Jones, considered. 

Gas Float, Whittou (No. 2) (1895) 65 L. J. 
Adm. 17 ; [1896] P. 42 ; 73 L*T. 698 ; 44 W.R. 
263 ; 8 Asp. M. C. 110. — c.A. ; affirmed, h.l. 
(infra'). * 

Hartford v. Jones, referred to. 

The Fulham (1899) 68 L. J. P. 75 ; [1899] 
T. 251 ; 81 L. T. 19 ; 47 W. R. 598 ; S Asp. M. C. 
559.— C.A. SMITH, WILLIAMS and HOME it, L.JJ. 

Nicholson v. Chapman (1793) 2 U* Bl. 254. 
— C.P., distinguished. 

TTingaton r. Wendt (1876) 45 L. J. Q. B. 440, 
445 ; 1 Q. B. D. 367, 373 ; 34 L. T. 664 ; 24 W. R. 
664 ; 3 Asp. M. O. 126.— Q.B.D. " 

i 

Nicholson v. Chapman, adopted. 

Aitchison r. Lohre (1879) 49 L. .1. Q. B. 123, 
125; 4 App. Cas. 7*5, 760; 41 L. T. 323; 28 
W. R. 1 ; 4 Asp. M. C. 168.— if A. (E.J. 

Nicholson v. Chapman and Raft of Timber 
(1844) 2 Win. Rob. 25l*-ADM., con- 
sidered. 

Gas Float, Whitt on No. 2 (1895) 65 L. J. Adm. 
17 ; [1896] 1\ 42 ; 73 L. T. 698 ; 44 W. R. 263 ; 
8 Asp. M. 0. 110. — C.A. ; affirmed, ir.L. (infra). 

Gas Float, Whitton No. 2 (1895) [1895] 
P. 301; 73 L. T. 319; 11 R. 812. — JEUNE, V. 
and BAJtNES, J. ; reversed , (1895)65 L. J. 1*. 17 ; 
[1896] I\ 42; 73 L. T. 698; 44 W. R. 263; 8 
Asm M. O. 110. — C.A. ; / he latter decision a, (firmed, 
(1897) 66 L. J. P. 99 ; [1897] A. C. 337 ; 76 L. T. 
663. — H. L. (E.). 

The Orbona (1853) 1 Spinks Keel. & Ad. 161. — 
ADM., referred, to. 

Scaramanga v. Stamp (1880) 49 L. J. O.T. 674 ; 
5 C. P. I). 295 ; 42 L. T. 840; 28 W. R. 69 L ; 4 
xVsp. M. 0. 295. — C.A. 

The Leda (1856) Swahey 40 ; 2 Jur. (N.S.) 
119 : 4 W. R. 322. — ADM., adopted. 

Reg. %. IveviL (1876) 46 L. J. AI. O. 17, 31 ; 2 
Ex. L). 63, 90 * 13 Cox O. C, 403.— c.O.R. 
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The Leda, followed. 

The Mac (or Macadam) v. Saucy Polly (1SS2) 
51 L. J. Adm. 81 ; 7 1\ D. 126 ; 46 L. T. 907 ; 

4 Aspr M. C. 555. — C.A. * 

The Mac (or Macadam) v. The Saucy Polly, 
51 L. A A&n. 20 ; 7 P. D. 38 ; 46 L. T. 206 ; 
3Qu W. £. 552. — ADM. : reversed, (1882) 51 

L. J. Adm. 81 ; 7 P: D. 126 ; 46 L. T. 907 : 5 
Asp. M. C.*555. — C.A. 

c r 

The Mac v. Saucy Polly, (Victim applied. 
Corbett v. Pearce (1904) 73 L. r J. K. B. 885, 
891 ; [1 904 j" 2 K. B. 422 ; 90 L. T. 781 ; 68 J. P. 
387 ; 20 T. L. B. 473. — LORD alverstone, C.J., 
WILLS and KENNEDY, JJ. 

7 r 

The Benlarig (1888) 58 L. J. P. 24 ; 14 
P. D. 3 ; 60 I,. T. 238 ; 6 Asp. M. C. 360.— 
butt, 3., followed \ 

The Le'panto (1802), [1892] P. 122 : 66 L. T. 
623 ; 7 Asp. M. 0. 192. — jeune, j. ; The August 
Korff (1903) 72 L. J. P. 53 ; [1903] P. 166 ; 
89 L. T. 194. — BCOKNllli, J. 

The India (1842) 1 W. Bob. 406.— adm., 
followed. 

The' Cheerful, (1SS5) 11 P. D. 3 ; 55 L. r * J. 
Adm. 5 ; 54 L. T. 56 ; 34 W. B. 307 ; 5 Asp. 

M. C. 525. ^ 

butt, j. — I must hold, to quote the language 
of Dr. Lushington in The India , that “ unless 
the salvors by 'their services conferred actual 
benefit on the salved property, they are not 
entitled to salvage remuneration.” — p. 5. 

The Michael (1805) 2 Hag. Adm. 178, n. — 
ADM., applied. 

The JEolus (1873) 42 L. J. Adm. 14 ; L. R. 4 ; 
A. & E. 29 ; 28 L. T. 41 ; 21 W. B. 704.— ADM. 

The E. U. (1853) 1 Spinks Eccl. Sc Ad. 63.— 
ADM., considered. 

The Benpor (18S3) 52 L. «T. Adm. 49 ; 8 P. D. 
115 ; 48 L. T. 8S7 ; 31 W. B. 640 ; 5 Asp. M. C. 
-Sir^tA.** See extract, infra. 

The t. U., dictum applied. 

The Camellia (1883) 53 L. J. Adm. 12 ; 9 P. D. 
27 ; 50 L. T. 126 ; 32 W. 3. 495 ; 5 Asp. M. C. 
197. — HANNENyP. 

The Duke of Manchester (1847) 6 Moore 
P. C* 90 : 10 Jur. S68 ; 2 W. Bob. 470 ; 
4 N. of Cas. 582.— P.c followed. 

The Tan- Yean (1883) 52 L. J. Adm. 67 : 8 
P. D. 147, 150 ; 49 L. T. 186 ; 31 W. E. 950 ; 

5 Asp. M. C. 135. — HANNEN, P. 

The Undaunted (I860) 29 L. J. Adm. 176 ; 
2 L. T. 520 ; Lush. 90. — ADM., referred to. 
The Aztecs (1870) 21 L. T. 797.— adm. : The 
Nellie (1873) 29 L. T. 516 ; 2 Asp. M. 0. 142.— 
ADM.; The Killeena (1881) 51 L. J. Adm. 11 ; 

6 P. D. 193 ; 45 L. T. 621 ; 30 W. B. 339 ; 4lsp. 
M. C. 472.— ADM. 

The Undaunted, considered. 

The Benpor (IS 83) 52 L. J. Adm. 49 ; 8 P. D. 
115 ; -58 L. T. 887 ; 31 W. B. 640 ; 5 Asp. M. C. 
98.— O. A. 

BRETT, L.J. — The saving of life alone without 
saving something more, such as ship or cargo, 
which will realise^ fund out of which salvage 
may be paid, is not sufficient. It is said that 
there are cases to the contrary, and tha4 the con- 
dition that something more thwi life must be 


saved is got rid of where life alone is saved by 
the exertions of the salvors at the request of the 
captain, and that in such a case the owner is. 
bound to pay for the services so rendered. In 
support of this, The Undaunted was cited, and it 
was said that The JE. U. (supra, col. 3385), the 
authority upon which that case was decided, 
was in favour of the plaintiff’s contention ; and 
more particularly something which was said by 
Dr. Lushington in the latter case. But the case 
of The Undaunted does not carry the present case 
sufficiently far ; for the ship was there saved by 
the salvors, so that there was a fund out. of 
which some salvage could be paid. The question 
there was whether the plaintiffs could be paid , 
out of that fund, and the answer was that, inas- 
much as they had exerted themselves at *liie 
request of the captain towards salvage, they 
could claim something out of the fund which 
existed by reason of other people having saved 
the ship. I will not say whether I agree with 
that decision or not, but it differs from this, and 
does not conflict with the fundamental law of 
the Admiralty Court, which is, that no salvage 
is d£e unless something is saved. The E. U. is 
a similar case ; but one of the supposititious 
cases there put by Dr. Lushington, as to. an 
anchor being put on board a ship which is after- 
wards lost, is supposed to carry this case. But 
if that case was put, it is contrary to what has 
been said in other cases, and it is remarkable 
that Kic words “at the request of the captain” 
are omitted. I doubt whether the supposititious 
case would have been decided in favour of the 
unsuccessful salvors. Neither The E. U. nor 
The Undaunted , therefore, carry the plaintiffs 
on the argument here. — p. 50. 

The Atlas (1862) Lush. 518.— Amu, followed. 

The August Korff (1903) 72 L. J. 1\ 53; 
[3903] P. 166 : 89 L. T. 194.— BUCKNILL, J. 

The Nellie (1873)29 L. T. 516 ; 2 Asp. M. 0. 

1 42. — ADM. , appl led? 

The Camellia (1883) 53 L. J. Adm. 12 ; 9 I\ D. 
27 ; 50 L. T. 126 ; 32 B. 495 ; 5 Asp. M. C. 
197.— HANNEN, P. # 

The Killeena (1881) 51 L. J. Adm. 11 ; 
6 P. D. 193, 197 ; *45 L. T. 621 ; 30 W. B. 
339 ; 4 Asp. M.’ C. 472.— ADM., dictum 
applied. 

The Camellia (1883) 53 L. J. Adm. 12 ; 9 1\ D. 
27 : 50 L. T. 126 ; 32 W. B. 495 ; 5 Asp. M. C. 
197.— HANNEN, P. 

The Benpor (1883) 52 L. J. Adm. 19 ; 8 P. D. 
115, 118 ; 48 L. T. 887 ; 31 Y\ r . R. 640 ; 5 
Asp. M. 0. 98. — (^A., observations applied. 

The Mariposa (1896) 65 L. J. Adm. 104 ; [1896] 
P. 273 ; 75 L. T. 54 ; 45 W, R. 191 ; 8 Asp. M. C. 

1 59.— BARNES, J. 

The Camellia (18S3) 53 L. .T. P.12; 9 P. D. 

,>■27; <50 L. T. 126 ;o5 Asp. M. C. 197.— 
HANNEN, P., followed. 

r The August Korff (1903172 L. .1. #. 53 ; [1903] 
P. ?C6 ; 89 L. T. 1 94.— BUCKNILL, J. 

The Johannes* (1860) Lush. 182* 30 L. J. 
Adm. 91 ; 3 £. T. 757. — ADM., applied. 

The Willem III. (1871) L. B. 3 A. & E. 487, 
494 ; 25 L. T. 386 ; 20 W. B. 216 ; 1 Asp. jtf. C. 
129. — ADM. 
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The Johannes, considered. 

The Pacific (1898) 07 L. J. P. 65 ; [1898] P. 
170 ; 79 L. T. 125 ; 40 W. Ii. 686 ; 8 Asp. M. C. 
422. — JEUNE, P. 

The Willem III. (1871) L. R. 3 A. k E. 487 
25 L. T. 380 ; 20 W. II. 216 ; 1 Asp. M. C. 
129. — ADM., considered. 

The Pacific (1898) 07 L. J. P. 65; [1898] P. 
170 ; 79 L. T. 125 ; 46 W. R. 080 ; 8 Asp. M. C. 
422. — JKUNE, P. 

The Coromandel (1857) Swab. 205 . — adm., 
d i ctu m e..rpla iued. 

Cargo ex Schiller (1877) — c.A. (infra). 

The Cairo (1874) 43 L. J. Adm. 33 ; L. R. 4 
? A. k E. 184 ; 30 L. T. 535 ; 22 W. R. 742 • 
2 Asp. M. C. 257. — adm., considered. 
Cargo ex Schiller (1877). — c.A. (infra) ; and 
The Pacific (1898) 07 L. J. P. 05 ; [1898] P. 
170 ; 79 L. T. 125 ; 46 W. R. 686 ; 8 Asp. M. C. 
422. — JEUNE, p. 

Cargo ex Schiller (1877) 2 P. D. 145 ; 30 
L. T. 714 ; 3 Asp. M. C. 439.— C.A. ; 
affirming 40 L. J. Adm. 9.— ADM., 
applied. 

Cargo ex Sarpeclon (1S77) 3 P. D. 28, 34 ; 37 

L. T. 505 ; 20 W. R. 374 ; 3 Asp. M. C. 509.— 
adm. ; The Renpor (1883) 52 L. J. Adm. 49 ; 8 
P. D. 115 ; 48 L. T. 887 ; 31 W. R. 040 ; 5 Asp. 

M. C. 98.— C.A. 

The Joseph Harvey (1799) 1 C. Rob. 306. — 
ADM,, opinion adopted. 

The iEolus (1873) 42 L. J. Adm. 14 ; L. R. 4 
A. k E. 29 ; 28 L. T. 41 ; 21 W. R. 704.— ADM. 

The Jonge Andries (1857) II Moo. P. C. 
313; Swab. 303; 6 W. R. 198.— P.C., 
applied. 

The Waverlev (1871) 40 L. J. Adm. 42 ; L. R. 
3 A. & E. 309 ;*24 L. T. 713 ; 1 Asp. M. C. 47.— 
ADJVI. 

The Minnehana, Ward v. McCorkill (1861) 
15 Moore P. C. 133 ; 30 L. J. Adm. 211 ; 
Lusli. 335 ; 7 Our. (n.s.) 1257 ; 4 L. T. 

• 810 ; 9 W v It. 925. — p.c., referred to. 

The White Star (1800) L. R. 1 A. & E. 68, 09. 
—ADM. ; The I. C. Potter (1870) 40 L. J. Adm. 
9 ; L. R. 3 A. k E. 292 ; 23 L. T. 003 ; 19 W. R. 
335. — adm. ; The Waverley (1871) 40 L. J. Adm. 
42, 45 ; L. R. 3 A. k E. 309, 378 ; 24 L. T. 713 ; 

1 Asp. M. O. 47. — ADM. ; The Orient, Yco r. 
Tatum (1871) 40 L. J. Adm. 29; L. R. 3 P. C. 
090, 703 ; 8 Moore P. C. (N.S.) 74 ; 24 L. T. 918 ; 
20 W. R. 0 ; 1 Asp. M. C. 108.— P.c ; The 
* Robert Dixon (1879) 5 P. D. 54 ; 42 L. T. 334 ; 
28 W. R. 710 ; 4 Asp. M. C. 246.— C.A. ; and The 
Liverpool (1893) 1 R* 001 ; [1893] P. 154; 08 
L. T. 719.— BARNES, J. 

The White Star (supra), applied. 

The I. O. Potter (1870) 40 L. J. Adm. 9 ; J,. R. 
3 A. &: E. 292 ; 23 L. T. 003 ; 19 W. R. 335.— 

ADM. n , 

The White Star nhd The I. C. Potter, applied. 
The Wuvelley (1871) 40 L. .T. Adm. 42 ; L.*R. 
3 A. k E. 309 ; 24 L. T. 713.— adm. . * 

Th3 Pericles (1863) Br\Sc L. 80 .— adm. ; and 
The Lady Egidia (1862) Lush. 513 . — adm., 
principle applied. 

The Liverpool (1893) 1 R. 601 ; [1893] P. 
5*4 ; 68 L. T. 719 ; 7 Asp. M. C. 340.— BARNES, J. 


The Annapolis, (or The Golden Light), (or 
H.M.S. Hayes), Lush. 355 ; 5 L, T. 37. — > 
P.C., followed. 

'Jffie Vandyck (1SS2) 47 L. T. 695 » 5 Asp. 
M. C. 17. — c.A., affirming 7 P. D. 42 . — adm. 

The Annapolis, applied. ^ 

The Liverpool (1893) 1 E.C01 ^1893] P.154 ; 
G8 L. T. 719 ; 7 Asp. M. C» 340 — baesbs, j. 

The^Annapolis, considered. 

The Servia, The Carinthia (1898) 67 L. J. P. 
36 ; [1898} P. 36 : 78 L. T. 54 ; 40 W. R. 492 ; 
8 Asp. M. C. 353.— BARNES, J. 1 

The Annapolis, followed. 

The Emilie Galling (1903) 72 L. J. P. 39 ; 
[1903] P. 100 ; 88 L. T. 743.— BUCKNILL, J. 

The- Vandyck (1882) 47 L. T. 695 ; 5 Asp. 
M. C. 17. — c.A,, followed. 

The Emilie Galline (1903) 72 L. J. P. 39 ; 
[1903] P. 100 ; SS L. T. 743.— BUCKNILL, J. 

i The Frederick (1838) 1 W. Rob. 1G. — ADM. 
approved. 

\ The Anders Knape (1879) 48 L. J. Adm. 53 : 

4 P. D. 213 ; 40 L. T. 084 ; 4 Asp. M. C. 142.— 
SIR R. PHILLIMORK. ^ 

The Frederick, dictum discussed and 
not applied. 

Akerblom w Price (18S1) n0 L. J. Q. B. 629 ; 

7 Q. B. D. 129 ; 44 L. T. 837 ; 29 W. R. 797 ; 4 
Asp. M. C. 441.— C.A. 

The Saratoga (1861) Lush. 318 . — adm., 
referred to. 

The England (1808) 38 L. J. Adm. 9 : L. R. 2 

P. C. 253 ; 5 Moore P. C. (N.S.) 344 ; 20 L. T. 
46. — P.c. ; Akerblom r. Price (1881) 50 L. J. 

Q. B. 029, 032 ; 7 Q. B. D. 129, 135 : 44 L. T. 
837 ; 29 W. R. 797 ; 4 Asp. M. C. 441.— C.A. ; The 
De Bay, Bird *. Gibb (1883) 52 L. J. P. G 57 ; 

8 App. Cas. 559 ; 49 L. T. 414 ; 5 Aspf^mT’G 
150, — p.c. ; The City of Chester (1884) 53 L. .7. 
Adm. 90 ; 9 P. D. 1S2, 195 ; 51 L. T. 485 ; 33 
W. R. 104 ; 5 Asp. M. C. 311.— C.A. 

Akerblom v. Price (18815 50 L. J. Q. B. 
029 ; 7 Q. B. D. 129 ; 44 L. T. 837 ; 29 
W. R. 797; 4 Asp. M. £. 441.— O.A., 
o bser rations fo l lowed. 

The Strathgarry (1895) 11 R. 783 ; [1895] P.„ 
264 ; 72 L. T. 900 ; 8 Asp. M. C. 19.— BRUCE, J. 

Akerblom v. Price, followed. 

The Santiago (1900) 8*3 L. T. 439. — BARNES, J. 

The General Palmer (1828) 2 Hagg. 170, 
*180. — ADM. ; and The Johannes (1835) 0 
Notes of Cases 288, n. — adm., applied . 

*The Mona (1894) 63 L. J. Adm. 137 ; [1894] 
P. 205 ; 0 Ii. 707 ; 21 L. T. 24 ; 43 W. R. 173 ; 7 
Asp. M. O. 478 —BRUCE, J. 

The Hedwig (1853) 1 tfpinks Eccl. k Ad. 
19. — ADM., applied. m 

The Racer (1874) 30 L. T. 904 ; 2 Asp. M. C. 
317. — ADM. 

Cargo ex Woosung, 44 L. J. Adm. 45 ; 33 
L. T. 394 ; 3 Asp. M. C. 50.— ADM. ; reversed, 
(1875), 1 P. D. 260; 35 L. T. 8 ; 25 W. R. 1 ; 
3 Asp. M.C.^39.— C.A. 
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Cargo ex Woo su ng, followed. 

The Mariposa (1896) 65 L. J. P. 3 04; [1896] 
# P. 273 ; 75 L. T. 54 ; 45 W. R. 191 ; S Asp. M. C. 
159. — BARNES, J. 

The Cyhele (1878) 47 L. J. P. 86 ; 3 P. D. 8 ; 
37 L. X. 773 ; 20 W. R. 345 ; 3 Asp. M. C. 
3.0*2. — <?.A., observed on . 

Tb ung r. SS. Scotia. (1903) 72 L.J.P. C.115; 
[1903] A. C. 501 ; 89 L. T. 374.— P.C. 

The Waterloo (182(>) 2 Dods. 433 -. — adm., 
applied. ? 

The (Jollier, (I860) L. E. 1 A. & *12. 83 ; 12 
Jur. (N.S.) 789 ; 16 L. T. 355.— adm. ; The Thetis 
(1 869) 38 L. J. Adm. 42 ; L. E. 2 A. & E. 366, 
368; 22 L. T. 276. — AM. ; The Sappho (1873) 
40 L. J. Adm. 47 ; L. R. 3 P. C. 690 ; 8 Moore 
P. C. (N.S.) 66 ; 24 L. T. 795.— P.C. 

The Waterloo, considered. 

Scaramanga r. Stamp Q1880) 49 L. J. C. P. 674 ; 
5 C. P. D. 295, 301 ; 42 L. T. 840 ; 28 W. R. 691 ; 
4 Asp. M. C. 294. — C.A. 

«r 

The Maria Jane (1850) 14 Jur. 857 . — aijvi., 
distinguished. 

The Collier (1866) L. R. 1 A. & E. 83 ; 12 Jur. 
(N.S.) 789; 36 L. T. 155. r 

dr. lushington. — I n the case of The Maria, 
the effect of the charter-party was to divest the 
owners of the possession and control of the 
vessel, and to transfer the same for the time to 
the charterer, win? was required to provide and 
pay for the master and crew. And it was on 
this ground — the ground of the charterer being 
in possession of the salved vessel — that the 
judgment proceeded. The Court held, that the 
claim for salvage could not be maintained 
against the owners of the salved vessel by the 
charterer of that vessel in his other capacity as 
owner of the vessels rendering the salvage 
services, or by his servants on board those 
vessels. In the present case, the circumstances 
are obviously different. The charterers of The 
Q M * ** M vese not in possession ; the owners paid 
the wages o£ the crew. — p. 85. 

The Maria Jane, commented on. 

The Sappho (1871) L. R. 3 P. C. 690 ; 40 L. J. 
Adm. 47 ; 8 Moore P. C. (N.S.) 66 ; 24 L. T. 795. 
P.C., affirming 19 'vV. R. 24 . — adm. 

mjellish, l.j. — The Maria Jane . . . is said to 
be an authority that in no case where the ships 
belong to the same owners can any salvage 
~ remuneration be recovered. But when the facts 
of that case are looked at, their lordships do not 
think that Dr. Lushington intended to lay down 
any such general rule. There the ships belong- 
ing to the same owner were engaged in the 
African trade. It is stated in the judgment that 
it was part of the general arrangement th^t the 
ships of the same owner and the crews of the 
same owner should render mutual assistance tp 
each other, and the real question seems to have 
been whether the services there rendered did go 
beyond that mutual assistance which, under the 
circumstances of theAfrican trade, and according 
to the writ-known usages of that trade, one ship 
was bound to render another. Dr. Lushington, 
after all, puts the case upon what appears to be 
the true principle, namely, whether the services 
rendered were services which, under their con- 
tract. the seamen were bound to perform, and 
for which they were remunerated by„ their 
wages.— p. 693. 


8890 

The Collier ( [supra ) and The Sappho (supra), 
applied. 

The Scout (1872) 41 L. J. Adm. 42 ; L. R. 3 
A. and E. 512 ; 26 L. T. 371.— Adm. 

The Sappho, applied. 

The Miranda (1872) 41 L. J. Adm. S2 ; L. R. 

3 A. & E. 561 ; 27 L. T. 389.— ADM. 

La Purissima Concepcion (1849) 3 W. Rob. 
181. — ADM., applied. 

Cargo ex Honor (1866) 35 L. J. Adm. 113, 
115 ; L.E.1A. & E. 87, 91 ; 12 Jur. (N.S.) 773 ; 
15 L. T. 677 ; 15 W. R. 10.— ADM. ; The Solway 
Prince (1896) 65 L. J. Adm. 45 ; [1896] P. 120 ; 
74 L. T. 32 ; 8 Asp. M. C. 128.— JEUNE, p. 

n 

Cargo ex Honor (supra), applied. 

The Kate B. Jones (1892) [1892] P. 366 ; 
69 L. T. 197 ; 7 Asp. M. C. 332.— BARNES, J. ; 
The Solway Prince (1S96) 65 L. J. Adm. 45 ; 
[1S96] P. 120 ; 74 L. T. 32 ; 8 Asp. M. C. 128.— 
JEUNE, P. 

Tfce Warrior (1862) Lush. 47G ; 6 L. T. 133. 
— adm., followed. 

The Le Jonet (1872) 41 L. J. Adm. 95 ; L. R. 

3 A. & E. 556 ; 27 L. T. 387 ; 21 W. R. 83. 

— ADM. 

The Hope (1838) 3 Hagg. 423.— ADM., dis- 
tinguished. 

The Coriolanus (3890) 59 L. J. Adm. 59 ; 15 
P. D. 103 ; 62 L. T. 844 ; 6 Asp. M. C. 514.— 

HANNEN. P. 

The Coriolanus (supra), distinguished. 

The Minneapolis (1901) 71 L. J. P. 28 ; [1902] 
P. 30 ; 86 L. T. 263.— BARNES. J. 

The Inchmaree (1S9S) 08 L. J. P. 30 : 
[1899] P. Ill ; 80 L. T. 201.— PHILLI- 
MORE , 3 .. followed. 

The Friesland (1904) 73 L. J. P. 121 ; [3904] 
P. 345 ; 91 L. T. 324.— JEUNE. P. 

The Portia (1845) 9 Jur. A(>7. — adm., re* 
f erred to. 

The Chiltonford (1901) W- N. 48.— JEUNE, P. 

The Emma (1844) 2 W. Rob. 315 ; 3 N. of 
Cas. 114. — adm., not followed. 

The Jonge Bastiaan (1804) 5 C. Rob. 324, 
322. — ADM ., followed. 

The Longford (1881) 6 P. D. GO: 50 L. J. 
Adm. 28 ; 44 L. T. 254 ; 29 W. R. 491 ; 4 Asp. „ 
M. C. 385. 

SIR R. phillimore. — I f in the case of silver 
or bullion any such exception as that referred 
to in The Emma existed in practice, some mention 
would have been made in the report of the case of 
The Jonge Bastiaan, either of such exception or of 
some authorities tending to support it ; but the 
case, as reported, contains nothing to lead to the 
conclusion that specie salved is not in the same 
position as any other salved cargo. It appears 
to hie /hat the Court would br involved in great 
difficulty it admitted any other principle in 
salvage cases than th?st every description^ pro- 
perty salved must, whatever be its nature, con- 
tribute equally in proportion to its value towards 
payment of the amount of salvage remuneration 
awarded. — p. 66. * 
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The Jonge Bastiaan, obser rations applied. 
The Killeena (1881) 51 L. J. Adm. 11 ; (5 P. D. 
198 ; 45 L. T. 021 ; 80 AV. R. 339; 4 Asp. M. C. 
472.— ADM. 

The Pickwick (1852) 16 Jur. GOO. —adm., 
distinguished. 

Cron nn r. Stanier (1903) 73 L. J. K. B. 102 : 
[1904] 1 K. B. 87 ; 52 AV. R. 75 ; 9 Cora. Cas. 
27.— KENNEDY, J. 

The Linda (1857) Swab. 306 ; 4 Jur. (n.s.) 
140 ; 0 W. R. 196. — ADJ\r., referred to. 

The Maid of Kent (1881) 50 L. J. Adm. 71 ; 0 
. P. D. 178 ; 45 L. T. 718 ; 29 AV. R. 897 ; 4 Asp. 
M. C. 470.— SIR R. PHILLIMORE. 

The George Dean (1857) Swabey 290 . — adm., 
* referred- to. 

The Georg (1894) [1894] P. 330 ; 71 L. T.22 ; 
7 Asp. M. C. 476. — BRUCE, J. 

The Venus, Cargo ex. (1860) L. R. 1 A. & E. 
50 ; 12 Jur. (N.S.) 379 ; 14 AV. R. 400.— 
ADM., applied. 

The Georg (1894) [1894] P. 330; 71 L. T. 
22 ; 7 Asp. M. C. 470. — BRUCE, J. * 

The Markland (1871) L. R. 3 A. & E. 340 ; 
24 L. T. 590 ; 1 Asp. M. C. 44.— ADM.; and 
The James Armstrong (1875) L. 11. 4A. & 
E. 380 ; 33 L. T. 390.— ADM., applied. 

The Georg (1894) [1894] P. 330; 71 L. T. 
22 ; 7 Asp. M. C. 476.— BRUCE, J. > 

The Salacia (1829) 2 Hagg. Adm. 262. — 
ADM., adopted. 

The De Bay, Bird r. Gibb (1883) 52 L. J. P. C. 
57, 59 ; 8 App. Cas. 559, 504 ; 49 L. T. 414 ; 5 
Asp. M. C. 150. — P.C. ; The City of Chester (18S4) 
53 L. J. Adm. 90 ; 9P. D. 182. 195 ; 51 L. T. 
485 ; 33 AV. R. 104 ; 5 Asp. M. C. 311.— C. A. 

The Jane (1831) 2 Hagg. Adm. 338 .— adm., 
referred- to. 

The True Blue, Papayanni r. Hocquard 
(1800) 4 Moore P. <3. (n.s.) 90; L. R. 1 P. C. 
250, 254. — P.C. : Scaramanga r. Stamp (1880) 49 
L. J. 0. P. 074 ; 5 C. P. 2). 295 ; 42 L. T. 840 ; 
28 W. R. 091 ; 4 Asp. M. C. 295.— C.A. ; The City 
of Chester (18S4) fiff L. J. Adm. 90 : 9 P. I). 182, 
195 ; 51 L. T. 485 ; 33 W. R. 104 ; 5 Asp. M. C. 
311.— C.A. * 

The Martha (1838) 3 Hagg. Adm. 434.— 
adm., not followed. 

The City of Chester (1884) 53 L. J. Adm. 90 ; 
9 P. 1). 1 82, 199 : 51 L. T. 485 ; 33 AV. R. 104 : 5 
Asp. M. C. 311.— C.A. 

The Sir Ralph Abercrombie. Carmichael v. 
Brodie (1807) 4 Moore P. C. (N.s.) 374 ; 
I,. R. 1 P. C. 454.— P.C., applied . 
Scaramanga v. Stamp (1880) 49 L. J. C. P. 
074, 078; 5 C. P. I). 295, 303 ; 42 L. T. 840 ; 28 
W. R. C>H1 ; 4 Asp. M.C. 295.— C.A. 

The Thomas Blyth (1800) Lush. 10 . — adm.. 
principle- adopted. m 

The Baku Standard^LOOl) 70 L. J. P. C. ; 
[1901] A. C. 549 ; 84 L. T. 788 ; 9 Asp. M. C. 
197— P.C. * * * 

The Da Bay, Bird v. Gibb (1883) iEiPL. J. 
P. C. 57 ; 8 App. Cas. 5??9 ; 49 L. T. 414 ; 
5 Asp. M* C. 150. — P.C., considered. 

The City of Chester (1884) 9 P. D. 182 ; 53 
L. J. Adm. 90 ; 51 L. T. 485 : 33 \V. R. 104 ; 5 
Asp. ML. C. 311.— C.A. 


lindley, L.J. — It is true that the decisions of 
the Privy Council are not theoretically binding -> 
on this Court ; but in cases of mercantile or 
Admiralty law. where the same principles are 
professed ly followed in the colonies and in this 
country, it is, to say the least, highly unde- 
sirable that there should be any convict "between 
the decisions of the Judicial Committee asad 
those of the High Court or^Courts of Appeal in 
this country. Even if, therefore, I doubted the 
correctness of the decision in the case of The De 
Day, I should be disposed" to follow it rather 
than depart from it, and so introduce a diversity 
of practice where there ougli$ to be no difference 
in the principle. But, in fact, the cases already 
referred to seem to me, fully to warrant the 
decision in the case of The De Day , and I do not 
regard it as introducing any new practice or 
principle. It must, however, always be borne in 
mind that the Court was dealing with a case in 
which the value of the pibperty saved was very 
large compared with the whole sum awarded to 
the salvors, and that there was^no circumstance 
to prevent the Court from awarding enough to 
cover’ the whole loss sustained by them. The 
conclusion to be drawn from these authorities is 
th a'? where the property saved is ample in the 
sense already explained, and where there is no 
circumstance which the Cou?t can see at once 
would prevent it from giving an amount of 
salvage sufficient to cover the loss sustained by 
the salvors, evidence has been received and 
ought to be received to show the amount of loss 
actually sustained by the owi^r of the salving 
ship by reason of the salving services, with a 
view to fix his remuneration at such a sum as 
will cover such loss and remunerate him for such 
further risk as lie ought to be compensated for. 

— p. 207. 

The De Bay, Bird v. Gibb, principle 
adopted. 

The Baku Standard (1901) 70 L. J. P. 0. 98 ; 
[1901] A. C. 549 ; S4 L. T. 788 ; 9 Asp. fcLJl 
197. — P.C. ' 

The Sunniside (1883) 52 L. J. Atlm. 76 ; 

8 P. D. 137 ; 49 L. T. 401 ; 31 AV. li. 859 ; 

5 Asp. M. O. 140, — ADM., followed . 

The City of Chester (1884) 53 Jj. J. Adm. 90 ; 

9 P. I). 182 ; 51 L. T. 485 ; 33 VV. R. 104.— C.A. 

The Peace (1856) Swabey 115 ; *L YV. R. 635. 

— ADM., foil owed. 

The Elton (1891) 60 L. J. Adm. 69 ; [1891] 

P. 265 ; 65 L. T. 232 ; 39 AV. It. 703 ; 7 Asp. 

M. C. 66.— JEUNE, ,T. 

The Mary Pleasants (1857) Swabey 224. — 
ADM., adopted. 

The Raisby (1885) 54 L. J. Adm. 65 ; 10 P. D. 
114 ; 53 L. T. 56 ; 33 AV. R. 938 ; 5 Asp. M. O. 
473. — LTANNEN, P. 

The Mary Pleasants, referred to. 

The Elton (1891) 60 L.'j.Adm. 69; [1891] 

P. 265 ; 65 L. T. 232 ; 7 Asp. M. C. 66.— 
JEUNE, J. 

The Elton (supra'), com merited on. * 

% O' he Port Victor, cargo ex (1901) 70 L. J. P. 

52 ; [1901 ] P. 243 ; 84 L. T. 677 ; 49 AV. R. 578 ; 

9 Asp. M. C. 182.— C.A. 

The City of Berlin (1877^47 L. J. Adm. 2 : 

2 P. D. 187 ; 37 L. T. 307 : 25 AV. R. 793 ; 

3 A.?}>. M. C. 491. — O.A., referred to. 

The Gipsy Quwen (1895) 64 L. J. Adm. 86 ; 
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[1895] P. 176; II E. 766 ; 72 L. T. 454; 43 
W. R. 359 ; 7 Asp. M. C. 586.— c.A. 

the "William Beckford (1801) 3 0. Ro}\ 355. 
— ADM., applied. 

The Amferique (1874) X,. E. 6 P. C. 4G8, 475 ; 31 
L. T. 854 ; *23 W. E. 488 ; 2 Asp. M. C. 460.— 
Ac . ; The Glengyle (18‘J8) 67 L. J. P. 48 ; (1898) 
P. 97 ; 78 L. T. 139'; 46 W. E. 808 ; 8 Asp. M. C. 
341.— O.A., affirmed, (1898) 67 L. J. P. 87 ; [1898] 
A. 0. 519 ; 78 L. T v 8(/I.— H.i. (e.). * 

The Bl«udenhall (1814) 1 Docfs. 414.— adm., 
ilicta adopt (/l. 

The Amdrique (1874) L. B. 6 P. 0.468, 475 ; 31 
L. T. 854 ; 23 W. E. 4^3 ; 2 Asp. M. C. 460.— P.C. 

The Clarisse, Gann v. Bran (1856) 12 Moore 
P. 0. 340 ; Swabey 129. — P.Cf, applied. 
The Chetah (1868) 38 L. J. Adm. 1 ; L. E. 
2 P. C. 205 ; 5 Moore* P. C. (n.s.) 278 ; 19 L. T. 
621. — p.c. ; The England (1868) 38 L. J. 
Adm. 9 ; L. ft. 2 P. 0. 253 ; 5 Moore P. G. 
(N.S.) 844 ; 20 L. T. 46. — P.C. ; Arnold r. Cowie, 
The Glenduror (1871) L. R. 3 P. C. 589, 5 if 2 ; 24 
L. T. 499 ; 1 Asp. M. C. 31.— P.C. ; The Zeta 
(1875) 44 L. J. Adm. 22 ; L. E. 4 A. & E. 460 ; 
33 L. T. 477 ; 24 W. E. 180 ; 3 Asp. M. C. 73.— 
adm. ; The Thomas Allen, Owners of the Thomas 
Allen v. Gow (1886) 12 App. Cas. 118, 121 ; 56 
L. T. 285 ; 6 Asp. M. C. 99.— P.c. 

r 

The Carrier Dove (1863) 2 Moore P.C. (N.S.) 
243 . — p.g^ princi pie applied. 

The Chetah (1868) 38 L. J. Adm. 1 ; L. R. 
2 P. C. 205 ; 5 Moore P.C. (N.S.) 278 ; 19 L. T. 
621 ; 17 W. R. 233.— P.C. ; The Glenduror (1871) 
L. R. 3 P. G. 589, 592 ; 24 L. T. 499 ; 1 Asp. M. C. 
31.— P.c. ; The Livia (1872) 25 L. T. 887 ; 1 
Asp. M. C. 284. — adm. ; The Amerique (1874) 
L. R. 6 P. C. 468, 471 ; 31 L. T. 854 ; 23 W. R. 
488 ; 2 Asp. M. C. 460. — p.c. ; The Thomas 
Allen (1886) 12 App. Cas. 118, 121 ; 56 L. T. 
6 .Asp. M. C. 99. — p.c. 

The r Fusilier, Bligh v. Simpson (1865) 3 
Moore P. C. (N.S.) 51 ; 34 L. J. Adm. 25 ; 
11 Jur. (n.s.) 289 ^ 12 L. 1\ 186 ; 13 W.R. 
592. — p ft c., adopted. 

The Chetah (1868) 38 L. J. Adm. 1 ; i 

L. R. 2 P. C. 205, 210 ; 5 Moore P. C. (n.s.) 
278 ; 19 "L. T. 621. — P.c. ; The Amerique 
(1874) L. R. 6 P. 0. 46S, 471 ; 31 L. T. 854 ; 
23 W. R. 488 ; 2 Asp.’ M. C. 460.— p.c. ; The 
Cargo ex Schiller (1877) 2 P. D. 145, 149 ; 
36 L. T. 714 ; 3 Asp. M. C. 439.-C.A. ; The 
Cargo ex Sarpedon (1877) 3 P. D. 28, 33 ; 37 L. T. 
505 ; 26 W. R.374 ; 3 Asp. M. C. 509.— ADM. ; 
The Renpor (1883) 52 L. J. Adm. 49 ; 8 P. D. 
115 ; 48 L. T. 887; 31 W. R. 640.— C.J* 

The Chetah (1S68) 38 L. J. Adm. 1 ; LB. 2 
P. C. 205 ; 5 Moore P. C. (N.S.) 278 ; 19 
L. T. 621. — P.C,, referred to. 

The Alice (1868) 38 L. J. Adm. 5 ; L. R. 2 P. C. 
245 ; 19 L. T. 678 ; 17 W. R. 209.— ADM. ; The 
Wotrarn Abbey (1869) 21 L. T. 707.— P.c. ; The 
Amerique (1874) L. R. 6 P. C. 468 ; 31 L. T. 854 
23 W. R. 488.— P.c. 

The Glenduror, Arnold t. Cowie (1871) 
L. R. 3 P. 07589 ; 24 L. T. 499 ; 1 Asp. M. C. 
31 . — P.c., pri nci pie applied. 

The Anidrique (1874) L. R. 6 P. C. 4C8, 472 ; 31 
L. T. 854 ; 23 W. R. 48S ; 2 Asp7 M. C. 460.— P.C. 


The Glenduror, Arnold v. Cowie, approved 
and followed. 

The Thomas Allen (1886) 12 App. Cas. 118 ; 
56 L. T. 285 ; 6 Asp. M. C. 99. — P.c. 

The Maria Luisa (1S5G) Swab. 67 ; 2 Jur. 
(n.s.) 264 ; 4 W. R. 376.— A.mi.J'oIlowed. 
The Jeuue Paul (1867) 36 L. J. Adm. 11 ; 
L. R. 1 A. & E. 336 ; 16 L. T. 125 ; 15 W. R. 776. 
—ADM. 

The Beulah (1842) 2 Notes of! Cases 61 ; 1 
W. Rob. 477. — ADM., considered. 

The Ganges (1869) 3S L. J. Adm. 61 ; L. R. 

2 A. & E. 370 ; 22 L. T. 72 ; 4 Asp. M. C. 317.— 
ADM. ; The Wilhelm Tell (1892) 61 L. J. Adm. 
127 ; [1892] P. 337 ; 69 L. T. 199 ; 41 W. R.^ 
205 ; 7 Asp. M. C. 329.— BARNES, J. 

The Louisa (1843) 2 W. Rob. 22 ; 2 Not. of 
Cas. 149. — ADM., considered. 

The Wilhelm Tell (1892) 61 L. J. Adm. 127 ; 
[1892] P. 337; 1 R. 551; 69 L. T. 199; 41 
W. R. 205 ; 7 Asp. M. C. 329.— BARNES, J. 

The Enchantress (1860) 30 L. J. Adm. 15 ; 

* Lush. 93 2 L. T. 574. — ADM., referred to. 
The Ganges (1869) 3S L. J. Adm. 61 ; 

L. R. 2 A. £ E. 370 ; 22 L. T. 72 ; 4 Asp. M. C. 
317 . — adm. ; The Waverley (1871) 40 L. J. Adm. 
42 ; L. R. 3 A. & E. 369 ; 24 L. T. 713 ; 1 Asp. 

M. C. 47.— ADM. ; The Afrika (1880) 49 L. J. 
Adm. 63 ; 5 P. E. 192 ; 42 L. T. 403 ; 4 Asp. M. C. 
266.-r.snt r. PHILLIMORE ; The City of Chester 
(1884) 53 L. J. Adm. 90 ; 9 P. D. iS2, 199 : 51 
L. T. 485 ; 33 W. R. 104 ; 5 Asp. M. C. 311. 
—C.A. 

The Enchantress, considered. 

The Wilhelm Tell (1892) 61 L. J. Adm. 127 ; 
[1S92] P. 337 : 69 L. T. 199 ; 41 W. R. 205 ; 7 
Asp. M. C. 329.— BARNES. J. 

The Pride of Canada (1803) Br. &; L. 208 ; 

9 L. T. 546; 1 Asp. M. C. 480 .— adm., 
followed. 

The Ganges (1869) 38 LrJ. Adm. 61, 63 ; L. R. 

2 A. & E. 370, 374 ; 22 L. T. 72 ; 4 Asp. M. 0. 
317. — ADM. * 

The Pride of Canada, considered. 

The Wilhelm Tell (1892) 61 L. J. Adm. 127; 
[1892] P. 337 ; 1 R. 55^ ; 09 L. T. 199 ; 41 W. E. 
205 ; 7 Asp. M. C. 329.— BARNES, J. 

The Ganges (1809) 38 L. J. Adm. 01 ; 

L. R. 2 A. & E. 370 ; 22 L. T. 72 ; 4 Asp. 

M. C. 317. — ADM., considered. 

The Wilhelm Tell (1892) 61 L. J. Adm. 127 ; 
[1892] P. 337; 1 R. 55 1 ; 69 L. T. 199; 41 
W. R. 205 ; 7 Asp. M. C. 329. — BARNES, J. * 

The Waverley (1871) 40 L. J. Adm. 42; 

L. R. 3 A. fc E. £09 ; 24 L. T. 713 ; 1 Asp. 

M. 0. 47. — adm.. referred- to. 

The Medina (1876) 45 L. J. Adm. .81 ; 1 P. D. 
272— ADM., affirmed, 2 P. 1). 5 : 35 L. T. 779 ; 

25 W. R. 156 ; 3 Asp. M. C. 219.— c.A. 

The "Vjfaverley, followed. 

The Westbourne (18 $9) 58 L. J. Adm. 78 ; 14 
P. D. 132 ; 61 L. T. 156 ; 38 W* R. 56 ; 6 Asp. 
M*- C. 405.— c.A. * * 

Medina (1876) 45 L. J. Adm^l ; 2 P. D. 

5 ; 35 L. T. 779 ; 25 W. R. 1150 ; 3 Asp. 
M. C.219. — C.A., followed. * 

The Silesia (18S0) 50 L. J. Adm. 9; 5 P. I). 
177 ; 43 L. T. 319 ; 29 W. 11. 156 ; 4 Asp.JVI. C. 
33g.— SIR R. PHILLIMORE. 
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The Medina, considered and distinguished. 

The Marpesia (1896) 65 L. J. Adm. 104; 
[1896] P. 273 ; 75 L. T. 54 ; 45 W. R. 191.— 

BARNES, J. 

The Sarah (1878) 3 P. I). 39 ; 37 L T. 831 ; 
3 Asp. M. G. 542. — ADM., not followed. 

The Pasithea (1879) 5 P. D. 5 . — adm. 

The Afrika (1880) 49 L. J. Adm. 63 ; 5 P. D. 
192 ; 42 L. T. 403 ; 4 Asp. M. C. 266.— 
ADM., considered. 

The Wilhelm Tell (1892) 61 L. J. Adm. 127 ; 
[1892] P. 337 ; 1 R. 661 ; 69 L. T. 199 ; 41 W. R. 
205 ; 7 Asp. M. C. 329. — BARNES, J. 

The Raishy (or Cardiff SS. Co. v. Barwick) 
(1885) 54 L. J. Adm. 65 ; 10 P. D. 114 ; 53 

’ L. T. 5(> ; 33 W. R. 938 ; 6 Asp. M. C. 473. 
— HANNEN, P., distinguished. 

The Cumbrian (1887) 57 L. T. 205 ; 6 Asp. M. C. 
151. 

butt, J. — They (the plaintiffs) have paid .into 
court the sum of 51/. 13*. 7d., which they say is 
the ship’s share, and they seek to avoid responsi- 
bility for the balance on the ground that^ it is 
payable by the cargo. That is not my opinion. 
I think, as a matter of fact and of law, that 
when that agreement was come to, it was intended 
that the shipowners’ liability and credit should 
be pledged. I think that is so in all cases of 
this sort, and I do not think that proposition is 
really affected by The Hal shy. There thq agree- 
ment was substantially this : “ Tow me to port, 
and the amount of remuneration shall be settled 
by arbitration on shore.” That is, all the parties 
interested were to go before the arbitrator. — 

p. 206. 

The Raisby (or Cardiff SS. Co. v. Barwick), 

distinguished. 

The Prinz Heinrich (1888) 57 L. J. Adm. 17 ; 
13 P. 1). 31 ; 58 L. T. 593 ; 36 W. R. 611. 

butt, J. — 1 am of opinion that where the cap- 
'tain of a ship reasonably and properly enters 
into such an arrangement for the salvage of his 
vessel, he binds the shipowners to pay the agreed 
amount. The cargo is on board the vessel, and 
the shipowners need not part with it until they 
have obtained security for any payments which 
they may have to make or have made in respect 
of it. ... It is said ttBit The. Itaishy is opposed 
to this view, but I am of opinion that it is 
inapplicable to the facts of the present case. 
In The Itaishy Sir James Hannen ] joints out that 
the so-called agreement did not purport to ex- 
tend the liability of the shipowners, and that it 
did not carry the matter further than if the cap- 
tain of The liaising had simply accepted the 
services of the salving ship. That shows the dis- 
tinction between an agreement generally to tow 
or to salve a ship, and one for a salvage service 
for a definite sum. Moreover, there are diet a 
in Anderson v. Ocean Steamship f'o. {supra. 
col. 3382) in favour of the view 1 am now 
expressing.— pp. 18, 19. 

The Strathgarr? (1895) [1895*] P. 264* 72 
L. T. 900; 11 ft. 783; 8 Asp. M. 0. 19. 
— Birudte, J., distinguished. » 

The Altai r (1897) GO L. J. l\ 42 ; [18971P.105 ; 
76 L. T. $>3 ; 45 W. R. 622 -^SAsp.M.U 224.— 
BARNES, J. ■* 

The William and John (1863) 32 L. J. Adm. 
102 ; Br. & L. 49 : 9 Jur. (n.s.) 2S4 ; 8 
» L. T. 56 ; 11 W. li. 535. — ADM., followed. 

Beadnell r, Beeson 1868) 37 L. J. Q. B. *171 ; 


L. R. 3 Q. B. 439, 443 ; 9 B. & 8. 315 IS L. T. 
401 ; 16W.R. 1008.— Q.B. 

r r ; The William and John, not applied. 

The Herman Wedel (1870) 39 L. J.Adm. 30, 
32 ; 23 L. T. 876.— ADM. _ * 

The Louisa (1863) Br. & L. 59 : 9 Jur. (I3.s.) 
676 ; 11. W. R. 614.— ADM., not followed. 
The Herman Wedel (1870) 39 L. J. Adm. 30, 
32; 23 hT. 876 .— adS. 

o 

The Thomas Wood (1839) 1 W. Rob. IS.— 
ADM., not followed. . 

The Generous (1868) 37 L. J. Adm. 37 ; L. R. 

2 A. & E. 57 ; 17 L. T. 55,2 ; 16 W. R. 519.— ADM. 

1 The Thomas Wood, followed . 

The Caledonia (1873) L. R. 4 A. & E. 11, 12 ; 
17 W. R. 626 .— adm. 

;7» 

The Generous (1868) 37 L. J. Adm. 37 ; 
L. R. 2 A. & E. 57 ; 17 L. T. 552 ; 16 
W. R. 519. — ADM., not applied. 

The Caledonia (1873) L. R. 3 A. & E. 11, 12 ; 
17 W. R. 626.— ADM. 

* Castellain v. Thompson (1S62) 32 L. J. C. V. 
79 ; 13 C. B. (N.S.) 105 ; 7 L. T. 424 ; 11 
W. R. 147. — C.P., distinguished. 

Hingston r. Wendt (1876) 45 L. J. Q. B. 440, 
445 ; 1 Q. B. D. 367, 373 ; 34 L. T. 181 ; 24 W. R. 
664 ; 3 Asp. M. C. 126 .— Q.b.d? 

Castellain v. Thompson, applied. 

The Solway Prince (1896) 65 L. J. Adm. 45 ; 
[1896] P. 120 ; 74 L. T. 32 ; 8 Asp. M. C. 128.— 

JEUNE, P. 

Duncan v. Dundee Shipping Co. (1878) 5 
Rettie 742.— CT. OP SESS. (SC.) ; and Five 
Steel Barges (1890) 59 L. J. Adm. 77 ; 15 
P. D. 142 ; 63 L. T. 499 ; 39 W. R. 127 ; 
6 Asp. M. C. 580. — HANNEN, P., followed. 
Port Victor, Cargo ex (1901) 70 
52; [1901] P. 243; 84 L. T. 677; 49 W. R. 
578 ; 9 Asp. M. 0. 182.— c. a. ALVRR^roNE, O.J., 
SMITH, M.R. and ROMER, L.J. 

Milburn v. Jamaica Fruit Importing, &c. 
Co. of London (1900) (59 L. 5. Q. B. 860 ; 
[1900] 2 Q. B. 540 ; 83 L. T. 321 ; 5 Com. 
Cas. 346.— C.A. See » 

Port Victor Cargo ex (1901) 70 L. J. P. 
52 ; [1901] P. 243, 245 ; 84 L. T. 677 ; 49 W. R. 
578 ; 9 Asp. M. C. 182.— C.A. 

The William Hutt (1860) Lush. 25 . — adm., 
applied. 

The Demetrius 0872) 41 L. J. Adm. 69 : L. U. 

3 A. & E. 523 ; 26 L. T. 329 ; 20 W. U. 761 ; 1 
Asp. M?C. 251 . — adm. ; The Jacob Laml, strom 
(1878) 4 P. D. 191 ; 10 L. T. 36 ; 4 Asp. M. O. 
58.— ADM. 

The William Hutt, followed. 

The Stratligarry (1895) 64 L. J. Adm. 59 ; 
[1895] P. 264; 11 R. 732 ; 72 L. T. %)2 ; 7 
Asp. M. C. 573.— BRUCE, J. See extrac infra, 
col. 3397, 

The Melpomene (1873) 42 L. J. Adm. 45 : 
L. R. 4 A. & E. 129 j; 29 L. T. 405 ; 21 
W. R. 956; 2 Asp. *M. C. 122 .— adm., 
not followed . 

The Jacob Landstrom (1878) 4 P. D. 191, 193 ; 
40 L. T\36 ; 4*Asp. M. 0. 58.— ADM. 
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The Melpomen e, principle applied. 

The Camellia (1883) 53 L. J. Adra. 12; 9 P. D. 
27 ; 32 W. R. 495 ; 5 Asp. M. C. 197. — HANNEN, P. 

The Melpomene, followed . 

The Strathgarry (1S95) 64 L. J. Adm. 59 : 
[1895] *>. 26* : 11 R. 732 ; 72 L. T. 202 ; 7 Asp'. 
M*C. 573. 

bruce, J. — The practice of this Court iu con- 
solidating salvage actions has never been limited 
to cases where the rights of thevarioiisrclaimants 
depend entirely upo£ the same factg, or arise out 
of services ofctlie same description, so much may 
clearly be gathered,, from the judgment in The 
William- Mutt- (supra, col. 3396) and from the 
judgment of Sir Robert Phillimore in The Mel- 
pomene. The matters which originally lead th^ 
Court to favour consolidation in salvage actions 
are considerations of convenience anfl economy. 

The Melpomene, (fisting ui shed. 

The Dart (1899) SO L. T. 23 ; 8 Asp. M. C. 
481. ^ 

phillimore, 3. — The real point in that £ase, 
[27/e Melpomene'] is that The Resolute, was en- 
gaged and she did her part towards performing 
her engagement, and that owing to the neg&ct 
of those on the salved vessel to make the rope 
fast she failed. The case comes in the same 
category as those where a salvor is employed, but 
the services were not primarily taken because 
those who required salvage assistance had got 
other salvors. The Resolute was the claimant in 
the case of The Melpomene, and was one of the 
tugs. The Melpomene' s people were neglectful, 
therefore, The Resolute did her part, and it was 
not her fault if she contributed nothing to the 
ultimate safety. I prefer to put the case upon 
this ground which I think is the true one. and if 
that be so it falls entirely into line with the 
other cases. — p. 25. 

The Jacob Landstrom (1878) 4 P. D. 191 ; 40 
—* *■ L*T. 36 ; 4 Asp. M. C. 58, not followed. 

The Strathgarry (1895) 11 R. 732 ; 64 L. J. 
Adm. 59 ; [1895] P. 264 ; 72 L. T. 202 ; 7 Asp. 
M. C. 573. 

bruce, J. — ... At one time there was an 
inclination to ?elax the old practice of the 
Court, and not to insist upon consolidation 
when it was ^objected to by one or other of the 
parties. It was for a time considered that, by 
the exercise of its power to condemn in costs, a 
party who improperly refused to consent to con- 
solidation, the Court would be able indirectly 
to prevent the parties being harassed by the 
unnecessary expense of double proceedings. 
This seems to have been the view expressed by 
Sir Robert Phillimore in The Jacob Landstrom. \ 
I am informed that the experience gained in the 
registry since 1878, has shown that very great 
difficulty is experienced in enforcing this rufe as 
to costs ; whilst in many cases the disallowance 
of costs after they have been incurred has been 
felt as a considerable hardship. I believe it to 
be mij#h better to adhere to the old practice and 
to consolidate actions whenever it appears to be 
convenient to do so, without regard to the con- 
sent of the parties, and without holding out any 
threat as to costs which, in the absence of con- 
solidation, must bo incurred. The consent of 
the parties, which was all-important in the 
proceeding which is known as consolidation 
at common law, is not a governing fact in 


r 

consolidation as practised in the Admiralty 
Court. — pp. 734, 735. 

The Hickman (1869) 39 L. J. Adm. 7 : L. R. 
3 A. & E. 15 ; 21 L. T. 472 ; 18 W. R. 151. 
— ADM., approved. 

The Thracian (1872) 41 L. J. Adm. 71 ; L. R. 
3 A. & E. 504 ; 25 L. T. 889 ; 20 W. R. 380 ; 1 
Asp. M. C. 207. — ADM. 

The Favorite (1844) 2 W. Rob. 255 . — adm. 
adopted. 

Cargo ex Honor (1866) L. R. 1 A. & E. 87, 91 ; 
35 L. J. Adm. 113 ; 12 Jur. (N.S.) 773 ; 15 L. T. 
677 ; 15 W. R. 10. — DR. LUSHINGTON. 


16. Towage. 

Goodman v. Boycott (1862) 2 B. & S. 1 ; 31 
L. J. Q. B. 69 ; 8 Jur. (N.S.) 763 ; 6 L. T. 
25. — Q.B., upproved> in part. 

Bristol and West of England Bank r. Midland 
Ry. (1891) 61 L. J. Q. B. 115 ; [1891] 2 Q. B. 
653 r 65 L. T. 234 ; 40 W. R. 148 ; 7 Asp. M. C. 
69.— C. A. LINDLEY, FRY and LOPES, L.JJ. 

The Robert Dixon (1879) 5 P. D. 54 ; 42 
L. T. 344 ; 28 W. R. 716.— C. A., applied. 
The Altair (1897) 66 L. J. Adm. 42; [1897] 
P. 105 ; 76 L. T. 263 ; 45 W. R. 022 ; 8 Asp. 
M. C. £24. — BARNES, J. 


17. Collision. 

(. Negligence .) 

Dowell v. General Steam Navigation Co. 
(1855) 26 L. J. Q. B. 59; 5 El. & Bl. 195, 
200 ; 1 Jur. (n.s.) SU0 ; 3 W. R. 492.— Q. 8., 
principle applied. 

Tuff r. Wurman (1858) 27 L. J. C. P. 322 ; 5 
C. B. (N.S.) 573 ; 5 Jur. (n.SST) 222 ; 6 W. R. 693. 
— EX. CH. 

*r 

Dowell v. General Steam Navigation Co. 

applied. 

The Vera Cruz (1884) 53 L. J. Adm. 33 ; 9 P. D. 
88 ; 51 L. T. 104 ; 32 WT R. 783 ; 5 Asp. M. U. 
270. — BUTT, J. : The Bernina (1887) 56 L. J. P. 
17 ; 12 P. D. 58, 89 ; 56 L. T. 258 ; 35 W. R. 3M ; 
6 Asp. M. C. 75. — C.A., affirmed, (1888) 57 L. J. 
Adm. 65 ; 13 App. Cas. 1 ; 58 h. T. 423 ; 36 
W. R. 870 : 6 Asp. M. C. 257 ; 52 J. 1\ 212.— 
H.L. (E.). 

i" 

The Margaret 50 L. J. P. 3 ; 5 P. 1). 238 : 
42 L. T. 603. — ADM. ; reversed , (1881)50 L. J. P. 

67 ; 0 P. D. 76 ; 44 L. f . 291 ; 29 W. It. 533 ; 4 
Asp. M. C. 375. — C.A. 

The Margaret, applied. 

The Monte Rosa (1892) 62 L. J. Adm. 20 
[1893] P. 28 ; 68 L. T. ^9 ; 41 W. R. 304 ; 7 
Asp: M. C. 326. — BARNE^ 3. 

r * r 

"The Scotia (1890) 6£ L. T. 324 ; 6 Asp. 
Ms. C. 541. — butt, J. ; and The Dunstan- 
borough (1$91) [1892] P. HO.f n., dis- 
tinguished. * 

The Hornet (1892) [1892] P. 361 ; 1 R. 549 ; 

68 L. J. 236 ; 7 Asp. M. C. 262. — JEUNE, p. and 

BARGES, J. 01 



3399 


SHIPPING-. 


3400 


jeune, P. — In The Scotia , and in The JDun - 
stanhorovgh, it is clear that, if a man had been 
on board he could have prevented the accident 
altogether ; and further, in The Scotia , he could 
have prevented the consequences of it by beach- 
ing the barge. — p. 365. 

The Sisters (1S76) 45 L. J. Adm. 39 ; 1 P. D. 
117 ; 34 L. T. 338 ; 24 W. R. 412 ; 3 Asp. 
M. C. 122. — C.A., dictum explained. 

The Englishman and The Australia (1894) 64 
L. J. Adm. 74 ; [1894] P. 239 ; 11 R. 757 ; 72 

L. T. 203 ; 43 \\ r . R. 670 ; 7 Asp. M. C. 605.— 

JEUNE, P. 

The Andalusian (1877) 46 L. J. Adm. 77 ; 2 
P. I). 231. — ADM., followed. 

The George Roper (1883) 52 L. J. Adm. 69 ; 8 
P. D. 119 ; 49 L. T. 185 ; 31 W. R. 953 ; 5 Asp. 

M. C. 134.— BUTT, J. 

The la Plata 1 Swabey 220. — adm. ; re- 
versed, (1857) 1 Swabey 298. — P.c. 

The Otter (1874) L. R. 4 A. & E. 203 ; 30 
L. T. 43 ; 22 W. R. 557 ; 2 Asp. II. C. 
208. — adm., applied. 

The Blue Bell (1895) 64 L. J. Adm. 71 ; [3895] 
P. 242 ; 11 R. 790 ; 72 L. T. 540 ; 7 Asp. M. C. 
601 . — jejune, p. and bruce. j. 

The Thornley (1843) 7 Jur. 659.— adm., 
followed. * 

The London (1863) Br. & L. 82 ; 9 Jur. (N.S.) 
1330; 9 L.T. 348— ADM. 

The Thornley, referred to. 

The Marpesia (1872) 8 Moore P. 0. (N.S.) 408 ; 

L. R. 4 I J . C. 212, 221 ; 26 L. T. 338 ; 1 Asp. 

M. C. 261.— p.c. 

The Virgil (1843) 2 W. Rob. 205.— adm., 
followed. 

The Marpesia (4872) L. R. 4 P. C. 212 ; 8 
Moore P. C, (n.s.) 468 ; 26 L. T. 338 ; 1 Asp. 
M. C. 261. — P.C. See extract, infra. 

* The Virgil, applied. 

The Pladda (1876) 46 L. J. Adm. 61 ; 2 P. D. 
34.— ADM. r> 

The Virgil, applied. 

The Schwan, The Albano (1892) [1892] P. 
419 ; 69 L. T. 34 ; 7 Asp. M. C. 347.— C. A. 

The Bolina (1844) 3 Notes of Cases 208. — 
ADM., followed. 

The Marpesia (1872) L. R. 4 I\ 0. 212 ; 8 
Moore P. C. (N.S.) 468 ; 26 L. T. 338 ; 1 Asp. 
M. 0. 261. — P.c. * 

sir J. colvile (for J.c.) — The respondent’s 
counsel suggested that there is some difference of 
practice between the Court of Admiralty and 
the Courts of common law in that matter. Their 
lordships, however, ^annot find tha$ there is any 
such difference. They^take the law as they^find 
it laid down v Dr. Lushington in two cases. In 
the case of **The Bolhia, Dr. Lushington sayp 
“ With regard to inevitable accident onus 
lies on tlose who bring a -som plaint against a 
vessel and who seek to be indemnified — on them 
is the onus*of proving that the blame does 
attach upon the vessel proceeded against; the 
ontf$ of proving inevitable accident does not 


necessarily attach to that vessel ; it is only neces- 
sary when you show *a prim a facie case of 
negligence and want of due seamanship.” Again, 
in The Virgil (supra, col. 3399), the same learned 
judg^ gives this definition of inevitable accident : 
— “ In my apprehension an inevitable accident in 
point of law is this, viz., that which the party 
charged with the offence could ^lot possibly 
prevent by the exercise of ordinary care, caution, 
and maritime skill. If a vessel charged with 
having occasioned a collision should be sailing at 
the rate or eight or nine mi-les an hour, when she 
ought to ha"Ve proceeded only at _the speed of 
three or four, it will be no valid excuse for the 
master to aver that he coaid not prevent the 
accident at the moment it occurred, if he could 
have used measures of ""precaution that would 
"have rendered the accident less probable.” — 
p. 219. * 

The Bolina, applied 

The Schwan, The Albano, [1892] P. 419 ; 69 
L. T. 34 ; 7 Asp. M. O. 347.— C.A. 

& 

The Itinerant (1844) 2 W. Rob. 236. — adm., 

referred to. 

,3?hc Marpesia (1872) 8 Moore P. 0. (n.s.) 468 ; 

L. R. 4 P. O. 212, 221 ; 26 L. T. 338 ; 1 Asp. 

M. C. 261.— P.C. * 

The Volcano (1S44) 2 W. Rob. 337. — ADM., 

■ procedure followed. „ 

The William Lindsay (1873) L. R. 5 P. C. 338, 
344 ; 29 L. T. 355 ; 2 Asp. M.J3. 118.— P.c. 

The London (1863) Br. & L. 82 ; 9 Jur. 
(N.S.) 1330 ; 9 L. T. 348. — ADM., approved. 
The Marpesia (1872) S Moore P. C. (N.s.) 468 ; 

L. R. 4 P. C. 212 ; 26 L. T. 338 ; 1 Asp. M. C. 
261.— P.C. 

The Marpesia (1872) 8 Moore P. O. (n.s.) 
468 ; L. R. 4 P. C. 212 ; 26 L. T. 333 ; 1 
Asp. M. C. 261. — P.C., applied. 

The Benmore (1873) 43 L. J. Adm.'S ;**L. Rr* 
4 A. & E. 132, 134; 22 W. R. 190.— a,dm. ; The 
Abraham (1873) 28 L. T. 775; 2 Asp! M. O. 34. 
— ADM. 

The Marpesia, followed. 

The City of Cambridge (1876) 35 L. T. 781 ; 3 
Asp. M. C. 307.— C.A. ^ 

The Marpesia, referred to. 

The Pladda (1876) *46 L. J. Adm. 61 ; 2 P. D. 
34, 38.— ADM. 

The Marpesia, appro red. 

The Merchant Prince [1892] P. 179 ; 67 L. T. 
251 ; 7 Asp. M. 0. 208.— C.A. ESHER, M.R., FRY 
and LOjjES, L.JJ. 

[The definition of “inevitable accident” in 
Th * Mar pcs i a approved. ] 

The Marpesia, applied. 

The Schwan, The Albano (1892) [1892] P. 
419; 69 L. T. 34; 7 Asp. M. C. 347.— C.A. 
ESHER, M.R., FRY and LOPES, ‘L.JJ. 9 

The William Lindsay (1873) L. R. 5 P. C. 
338; 29 L. T. 355 ; 2 Asp. M. C. 118.— 
P.C. See 

The Pladda (IS75) 2 P. D. 36 ,n. ; The Virgo 
(1876) 35 L. T. 519 ; 25 W. R. 397 3 Asp. 

M. 0, 285.— AgM, 
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The Annot Lyle (1886) 55 L. J. Adm. 62 ; 
11 P. D. 114 ; 55 L. T. 576 ; 34 W. R. 647 ; 
6 Asp. M. 0. 50. — O.A ^followed. 

The Merchant Prince (1892) [1892 | P. 179; 
67 L. T. 251 ; 7 Asp. M. C. 208.— C.A. ESHER, 
M.R., FRY and LOPES, L.JJ. 

Ther.Annot Lyle and The Indus (1886) 56 
I,. J. Adm. 88 ; 12 P. D. 4<> ; 56 L. T. 
376 ; 35 W. B^490 ; 6 Asp. M. C. 105.— 
C.A., applied.. 

The Schwan, The Alhano [1892] P^ 419 ; 69 
L. T. 34 ; 7 Asp. M. <?. 347.— c, A. ESHER, M.R., 
FRY and LOP|:s, L.JJ. ' 

r 

(Frrsunqdion of j F ault.') 

The Fenham (1870) 6 Moore P. C. (n\s.), 
501 : L. R. 3 P. C. 212 ; 23 L* T. 329.- 
P.C., referred to. 

Stoomvaart Maatschappy Nederland r. Penin- 
sular and Oriental Steam Navigation Co. (1880) 
5 App. Gas. 876, 892 ; 43 L. T. 610 ; 29 W. R. 
173 ; 4 Asp. M. 0567.— H.L. (e.). 

The Fenham, observations not applied. 9 
Cayzer v. Carron Co., The Margaret (1884) 54 
L. J. Adm. 18 j 9 App. Cas. 873, 882 ; 52 L. «T. 
361 ; 33 W. R. 281 ; 5 Asp. M. 0. 371.— ell. (e). 

The Hibernia (1874) 31 L. T. 805 ; 24 W. R. 
60 ; 2 Asp. M. C. 454. — P.C., observed upon. 
The Magnet (1875) L. R. 4 A. & E. 417, 426; 
32 L. T. 129 : 2 Asp. M. C. 478.— ADM. 

The Hibernia "adopted. 

The Fanny M. Carvill (1875) 44 L. .T. Adm. 
34, 36 ; 13 App. Cas. 455, n., 457, n. ; 32 L. T. 
646 ; 24 W. R. 62 ; 2 Asp. M. C. 569.— P.c. 

The Hibernia, approved. 

The Khedive ; Stoomvaart, &c. v. P. & 0. Co. 
(18S0) 5 App. Cas. S76 ; 52 L. J. Adm. 1 ; 43 
L. T. 610 ; 29 W. R. 173 ; 4 Asp. M. C. 567.— 
H.L. (E.). 

The Hibernia, qualified,. 

China Merchants’ Steam Navigation Co. r. 
Bignold (1882) 51 L. J. Adm. 92 ; 7 App. Cas. 
512 ; 47 L. T. 485 ; 31 W. R. 303 ; 5 Asp. M. C. 
39.— F.c. ? 

[Their lordships held that the decision in The 
Hibernia mqy be considered as qualified to a 
certain extent by 7'he Fanny M. Carvill {infra).] 

The Fanny M. Carvill (1875) 44 L. J. Adm. 
34 ; 13 App. Cas. 455, n. ; 32 L. T. 646 ; 
24 W. R. 62 ; 2 Asp. M. C. 565.— P.C., 
explained. 

The Englishman (1877) 47 L. J. Adm. 9 ; 3 
P. D. 18; 37 L. T. 412; 3 Asp. M. C. 506.— 
ADM. n 

sir R. phillimore.— T here is no doubt a 
difficulty in applying the principles laid down 
in that judgment to all cases coming before the 
Court; but, as I infer from the judgment of 
the Privy Council, the true principle to be 
applied is this, that the party guilty of the in- 
fringement of the regulation has the burden cast 
upon him of showing that it could not possibly 
have contributed to the collision. 

The Fanny M. (Jarvill, adopted. 

The Mary Hounseil (1879) 48 L. J. Adm, q4 ; 
$ P. D, 204, 207 ; 40 L, T. 368,— adm. 0 


rThe Fanny M. Carvill, approved. 

Stoomvaart Maatschappy Nederland r. P. <fc 0. 
Steam Navigation Co., The Khedive (1880) 
5 App. Cas. 876 ; 43 L. T. 610 ; 29 W. R. 173 ; 

4 Asp. M. C. 567.— H.L. (e.). 

The Fanny M. Carvill, and The Englishman 

(s u pm ) , appro red. 

China Merchants’ Steam Navigation Co. r. 
Bignold (1882) 51 L. J. Adm. 92 ; 7 App. Cas. 
512 ; 4 7 L. T. 485 ; 31 W. R. 303 ; 5 Asp. M. C. 
39.— P.C. 

The Fanny M. Carvill. considered. 

The Glamorganshire (1888) 13 App. Cas. 454 ; 
59 L. T. 572 : 6 Asp. M. C. 344.— P.C. 

The Fanny M. Carvill. applied. r 

’ The Hermod (1890) 62 L. T. 670 ; 6 Asp. M. 
0. 509. — BUTT, J. 

The Fanny M. Carvill, approved. 

The Duke of Buccleuch [1891] A. C. 310 ; 65 
L. T. 422 ; 7 Asp. M. C. 68.— H.L. (E.). 

The Khedive, Stoomvaart Maatschappy 
Nederland v. Peninsular and Oriental 
Steam Navigation Co. (No. 1.) (1882) 5 
App. Cas. 876; 43 L. T. 610; 29 

W. R. 173 ; 4 Asp. M. C. 567.— H.L. (E.). 
inapplicable. 

Seicluna r. Stevenson. The Rhondda (18S3) S 
App. C*s. 549. 556 ; 49 L. T. 210 ; 5 Asp. M. C. 
114— P.C. 

The Khedive (No. 1.). See 

Woodley r. Michell (1883) 11 Q. B. D. 47, 52 ; 
52 L. J. Q. B. 325 ; 48 L. T. 599 ; 31 W. R. 651 ; 

5 Asp. M. C. 71 ,—c.A. 

The Khedive (No. 1), explained. 

The Benares (1883) 9 P. D. 16 ; 53 L. J. Adm. 
2 ; 49 L. T. 702 ; 32 W. R. 268 ; 5 Asp. M. C. 
171. — C.A. 

BAGG-ALLAY, l.j. — T hat ease [The Khedive] 
appears to me to decide that actual necessity, 
and not simply considerations of discretion and 
expediency, will excuse a non-observance of the 
regulations. Further, it appears to me thaT- 
their lordships in The Khedive based their 
judgment on the particular facts of that case, 
and that it was proved there that there had 
been a departure from Art. 16 of the Regulations 
of 1863. — p. 18. 

The Khedive (No. 1), inapplicable. 

The Bervl (1884) 53 L. J. Adm. 75 ; 9 P. I). 
137 ; 51 L.*T. 554 ; 33 W. R. 191 ; 5 Asp. M. 0. 
321.— C.A. 

The Khedive (No. 1> discussed. 

Cayzer r. Carron Co., The Margaret (18S4) 
54 L. J. Adm. 18; 9 App. Cas. 873, 881 ; 52 

L. T. 361 ; 33 W. R. 281 ; 5 Asp. M. C. 371.— 
H.L. (E.). 

JThe KheHive (No. 1), applied. 

The Main (1886) 55 L/SJ. Adm. 70; 11 P. D. 
132, 134 ; 55 L. T. 15 ; 34 W. RT CCS ; 6 Asp. 

M. C. 37* — C.A. 

** r 

The Khedive (lp>. 1), observed upon. 

The Ceto, Owners of the Lebanon v. Owners 
of the Ceto (1889) H App. Cas. 670, 678 ; 6? 
L. T, i j 6 Asp. M. 0. 479, — H.lt, (K.), ^ 
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The Khedive (No. 1), applied. 

London Steamship Owners Insurance Co. v. 
Grampian SS. Co. (1800) 59 L. J. Q. B. 519 ; 24 
Q. B. D. 663 ; 62 L. T. 784 ; 38 W. R. 651 ; 6 
Asp. M. C. 506. — C.A. 

The Margaret, Cayzer v. Carron Co. (18S3) 
52 L. J. P. 65; 8 P. D. 126; 40 L. T. 332; 
31 W. R. 843.— butt, j. ; reversed, (1884) 53’ 
L. J. P. 17 ; 9 P. D. 47 ; 50 L. T. 447 ; 32 W. R. 
564 ; 5 Asp. M. C. 204.— C.A. BRETT, M.R., 
BAGGALLAY and BINDLEY, L.JJ., the latter 
decision reversed- sub nom. Cayzer v. Carron Co. 
(1884) 54 L. J. Adm. 18; 9 App. Cas. 873; 52 
L. T. 361 ; 33 W. R. 281 ; 5 Asp. M. C. 371.— 

H.L. (E.). 

The Margaret, applied. 

T?ie Monte Rosa (1892) 62 L. J. Adm. 20 : 
[1893] P. 23 ; 68 L. T. 299 ; 41 W. R. 304 ; 7 
Asp. M. C. 326.— BARNES, J. 

The Margaret, referred to. 

The Morgengry anrl The Blacklock (1899) 69 
L. J. P. 3 ; [1900] P. 1 ; SI L. T. 417 ; 48 W. R. 
121 ; 8 Asp. M. C. 591. — C.A. 

The Margaret, applied. ? 

The Sanspareil (1900) 69 L. J. P. 127 ; [1900] 
P. 267 ; 82 L. T. 606 ; 9 Asp. M. C. 7S.— C.A. 

The Margaret, d-ist-i n-guished. 

The Ovingdean Grange (1902) 71 L. J. P. 105 ; 
[1902] P. 208 ; 87 L. T. 15. -C.A. 

The Duke of Bnccleuch (1890) 15 P. D. 86 ; 
62 L. T. 94 ; 6 Asp. M. C. 471. — C.A. ; affirmed , 
[1891] A. C. 310 ; 65 L. T. 422 ; 7 Asp. M. C. 
68.— H.L. (E.). 

The Duke of Buccleuch, considered. 

The Hermod (1890) 62 L. T. 670.— BUTT, J. 

The Duke of Buccleuch, applied. 

The Argo (1900) 82 L. T. 602 ; 9 Asp. M. C. 
74. — C.A. SMITH, WILLIAMS and ROMER, L.JJ. 

The Scotia (I860) 20 L. T. 375 ; 3 Asp. M. C. 

(O.S.) 223. — U.S. DISTRICT CT., followed. 

The Nevada (1873) 27 L>T. 720 ; 1 Asp. M. C. 

477. — V.-ADM. CT. NEW SOUTH WALES. 

*' 

The Rising Sun (1837) Ware (Maine) 378, 
not applied. n 

The Thetis (1869) 38 L. J. Adm. 42 ; L. R. 2 
A. & E. 365, 367 ; 22 L. T. 276.— ADM. 

Benton v. Dublin Steampacket Co. (1838) 8 
L. J. Q. B. 28 ; 8 A. & E. 835 ; 1 P. & D. 
103. — Q.B., followed. 

^Dalyell ??. Tyrer (1858) El. Bl. & El. 899 ; 2S 

L. J. Q. B. 52 ; 5 Jur. (N.S.) 335 ; 6 W. R. 684. 
— Q.B. 

The Aline (1839) I* W. Rob. 111. — adm., 
applied. 

The Halley (1887) 37 L. J. Adm. 1, 10; L. R. 
2 A. & E. 3, 21 ; 16 W. R. 284 .— adm., (reversed. 
p.C. infra , col. 3407). 

The Aline, arplamotf-. * 

The Maid of ^vent (1881) 50 L. J. Adm. 73 ; 6 
P. I). 178 ; 4o L. T. 7*8 ; 29 W. R. 897; 4 Asp* 

M. C. 476.— ADM. <,■» 

The iellona (1847) 3 iV, Bob. 7.— ADM., 
referred to . ' i 

The Maid of Kent (1881) 50 L. J. Adm. 71 ; 6 
P. D*178 ; 45 L. T. 718; 29 W, R, 897,- — APM. 


The Volant (1842) 1 W. Rob. 3S3, 387.— 
ADM., dictum- disapproved. 

The Bold Buccleugh (1S52) 7 Moore P. C. 
267.— P.C. 

sir JOHN jervis. — But it is further said 1 that 
the damage confers no lien upon the ship, and a 
dictum of Dr. Lushington, in the case of The 
Volant , is cited as an authority for tjbis proposi- 
tion. By reference to a contemporaneous report 
of the same case (1 Notes of Cases 508), it seems 
doubtful whether the learned judge did use the 
expression attributed to him by Dr. W. Robin- 
son. If he did, the expression is certainly 
inaccurate, and being a dictum merely not 
necessary for the decision of that case, cannot 
be taken as a binding authority. — p. 283. 

[ Dictum : — “Arrest offers the greatest secu- 
rity for obtaining substantial justice, in furnish- 
ing a security for prompt and immediate pay- 
ment.”] 

The Volant, applied, r 

The St. Olaf (1869) 38 L. J. Adm. 41 ; L. R. 2 
A. & E. 360 ; 20 L. T. 758 ; 17 W. R. 743.— 
ADM. ; The Leon (1881) 50 L. J. Adm. 59 : 6 
P. D.H48 ; 44 L. T. 613 ; 29 W. R. 916 : 4 Asp. 
M. C. 404. — adm. ; The Heinrich Bjorn (1885) 54 
L. Adm. 33 ; 10 P. ,D. 44, 54 ; 52 L. T. 560 ; 
33 W. R. 719 ; 5 Asp. M. C. 391.— C.A. ; The 
Celia (18S8) 57 L. J. Adm. 55 13 P. D. 82, 88 ; 
59 L. T. 125; 36 W. R. 540; 6 Asp. M. C. 
293.— C.A. 

The Volant, referred to. 

The Africano (1894) 63 L. J. Adm. 125 ; [1894] 
P. 141 ; 6 R. 767 ; 70 L. T. 25C; 42 W. R. 413 ; 

7 Asp. M. C. 427 .— jeune, P. 

The Druid (1842) 1 W. Rob. 391 .— adm., 
not applied. 

The Charkieh (1873) 42 L. J. Adm. 17, 34 ; 

L. R. 4 A. & E. 59, 97 ; 28 L. T. 513 ; 1 Asp. 

M. O. 581.— ADM. 

The Druid, distinguished. 

The Remington (1874) 32 L. T. 69, 7 % ; 23 . 
W. R. 421 ; 2 Asp. M. 0. 475.— ADM. 

The Druid, observations adopted. 

The Leon (1881) 50 L. J. Adm. 59; 6 P. D. 
148 ; 29 W. R. 916 ; 4 Asp. M. C*404.— ADM. 

The Druid, referred to. 

The Tasmania (1888) 57 L. J. Adm. 49 ; IS 
l\ D. 110 ; 59 L. T. 263 ; 6 Asp. M. C. 305.— 
HANNEN, P. See extract, infra. 

• The Druid, considered. 

The liipon City (1897) 66 I;. J. P. 110 ; [1897] 
P. 226 ; 77 L. T. 98 ; 8 Asp. M. C. 304.— 
BARNES, J. 

The^Ticonderoga (1857) Swabey 215 . — adm., 
followed . 

TSe Remington (1874) 32 L. T. 69 ; 23 W. R. 
421 ; 2 Asp. M. C. 475.— ADM. ; The Mary 
(1879) 48 L. J. Adm. 66; 5 P. D. 14 ; 41 L. T. 
351 ; 28 W. R. 95 ; 4 Asp. M. C. 183.— ADM. 

* 3 ? 

, The Ticonderoga, explained. 

The Tasmania (1888) 57 L. J. Adm. 49 ; 13 
P. D. 110 ; 59 L. T. 263 ; 6 Asp. M. C. 305. . 

hannen, P. — There is nothing in this judg- 
ment which leads to the exclusion that Dr. 
Lushington intended to retract what he had 
psaid in The Druid Cvipnf). It smpiwts only 
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to this, that he thought that, whatever might be 
the case at common law, by the maritime law of 
nations, charterers, to whom the government of 
the shjp is voluntarily handed over, represent 
the owners so as to bind the ship in cafes of 
collisions, and the generality of his remarks 
must V controlled by the particular circum- 
stances of tHfe case before him. — p. 53. 

The Ticonderog£. considered. 

The Bipon City (1897) 66 L. J. P. 1X0 ; [18971 
P. 226 ; 77 L. T. 98 ; 8 Asp. M. *C. 801.— 
BARNES, J. * * 

The Saracen, Jernard v. Hyne (1847) 6 
Moore P. 6. 56 ; 4 Notes of Oases 498 : 
2 W. Rob. 4£U. — P.C.— explained and 
not applied. + 

The Mark land (1871) L. R. 3 A. & E. 340, 
343 ; 24 L. T. 596 ; 1 Asp. M. C. 44.— ABM. 

The Saracen and The Clara (1855) Swabey 
1. — ADM., referred to. 

The Africano J1S94) 63 L. J. Adm. 125; 
[1894] P. 141 ; 6 R. 767 ; 70 L. T. 250 ; 42 W. R. 
413 ; 7 Asp. M. C. 427.— JEUXE, p. p 

The Bold Buccleugh (1852) 7 Moore P.^C. 
267. — P.C., referred to. 

The Mary Ann (J.865) 35 L. J. Adm. 6 ; L. R. 
1A.&E.8; 12 Jur. (N.s.) 31 ; 13 L. T. 384 ; 14 
W. R. 136.— ADM. ; The Halley (1867) 37 L. J. 
Adm. 1 ; L. R. 2,A. A E. 3, 21 ; 10 W. R. 284.— 
ADM., (reversed, P.C., see infra , col. 3407) ; The 
Feronia (1868) 37 L. J. Adm. 60 ; L. R. 2 A. 

E. 65, 72 ; 17 L. f . 619 ; 16 \V. R. 585.— adm. ; 
The Charles Amelia (1S6S) 38 L. J. Adm. 17 ; 
L. R. 2 A. & E. 330 ; 19 L. T. 429 ; 17 W. R. 
624.— ADM. ; The Mali Ivo (1809) 38 L. J. Adm. 
34 ; L. R. 2 A. & E. 356 ; 20 L. T. 681.— adm. : 
The St. Olaph (1869) 38 L. J. Adm. 41 ; L. R. 2 
A. & E. 360 ; 20 L. T. 758 ; 17 W. R. 743.— 
ADM. 

The Bold Buccleugh, aberrations adopted. 

- The- Two Ellens (1.871) 40 L. J. Adm. 11 ; 
L. R. 3 A. & E. 345, 357 ; 24 L. T. 592 .— adm. ; ! 
affirmed, (1872) 41 L. J. Adm. 33 ; L. R. 4 P. 0. 
161 ; 8 Moore P. C. (n.s.) 398 ; 26 L. T. 1 ; 20 
W. R. 592 ; 1 Asp. M. 0. 2D8.— P.C. 

The Bold Buccleugh, explained. 

The Parleijient Beige (1880) 5 P. D. 197, 219 ; 
42 L. T. 273 ; 2S W. R. 642 ; 4 Asp. M. C. 
234.— C.A. 

The Bold Buccleugh, considered. 

The City of Mecca (1881) 6 P. D. 106 ; 50 
L. J. Adm. 53 ; 44 L. T. 750 ; 4 Asp. M. C. 
412.— C.A. 

jessel, M.B. — Reference has been made to the 
case of The Bold Buccleugh from which I will 
read a few words of the judgment delivered by 
Sir John Jervis. At page 284, he says : t£ Ha^ng 
its origin in this rule of the civil law, a maritime 
lien is well defined by Lord Tenterden to mean 
a claim or privilege upon a thing to be carried 
into effect by legal process, and Mr. Justice 
Story'll Sumner 78), explains that process to 
be a proceeding in rent, and adds that wherever 
a lien or claim is given upon the thing, then the 
Admiralty enforces it by a proceeding in rem , 
and indeed is ther.only competent Court to 
enforce it. A maritime lien is the foundation 
of the proceeding in rent , a process to make per- 
fect a right inchoate from the moment the lien 


attaches, and whilst it must be admitted that 
where such a lien exists a proceeding in rein, may 
be had, it will be found to be equally true that 
in all cases where a proceeding in rein is the 
proper ' course, there a maritime lien exists 
which gives a privilege or claim upon the thing 
to be carried into effect by legal process.” Then 
he refers to what occurred in that case, and adds, 
that an action was brought in Scotland against 
the owners by name, very much like the action 
in the foreign Court below here : but there is 
something in addition, because when it comes 
within the jurisdiction they arrest the vessel to 
secure the debt, and then this applies exactly to 
this case, il the arrest by the steamer was only 
collateral to secure the debt.” They did not get 
so far in Portugal. They tried but failed. Then 
he says: “We have already explained that r in 
our judgment a proceeding in rein differs from 
one in personam , and it follows that the two 
suits being in their nature different, the pendency 
of the one cannot be pleaded in suspension of 
the other.” That is, the formal proceedings in 
Scotland were against the person, although the 
vessel was arrested as security for the debt. It 
is really the form of the proceedings which must 
be looked at to ascertain whether it is a pro- 
ceeding in rein or personam , and it lends much 
greater force in the case before us when the 
attempt to arrest the vessel failed altogether. 
For this reason it seems to me we should go 
further than we should be warranted by any 
principle in going if we said that the judgment 
was not a personal judgment, and that the 
Court was entitled to order the arrest of the 
vessel as if it were an action in rent and a judg- 
ment inrem. — p. 113. 

The Bold Buccleugh, adopted . 

Stoomvaart Maatschappy Nederland r. P. &; O. 
Steam Navigation Go. (1882) 52 L. J. Adm. 1, 
12; 7 App. Gas. 795, 817; 47 L. T. 198; 31 
W. R. 249 ; 5 Asp. M. C. 360, 567.— H.L. (E.). 

The Bold Buccleugh, applied. 

The Fairport (18S 2)S P. H. 48, 54.— ADM. 

The Bold Buccleugh, explained and dis- 
tinguished. 

Laws r. Smith, the Rio Tinto (1883) 9 App. 
Gas. 356, 360 ; 50 L. T. #6l ; 5 Asp. M. C. 224. 
— P.C. 

The Bold Buccleugh, commented upon and 
distinguished. 

The Heinrich Bjorn, Northcote r. Owners of 
the Heinrich Bjorn (1886) 55 L. J. Adm. 80 ; II 
App. Gas. 270, 284 ; 55 L. T. 66 ; 6 Asp. M. O. 
1.— H.L. (E.). 

LORD BRAMWELL. — In The Bold Burden gh it 
was assumed that a maritime lien existed in cases 
of collision within the body of a county, which 
could only be because it was given by 3 & 4 Viet. 
But two remarks are to be made on that case ; 
one, that it was assumed without discussion ; 
the other, tltat even if it ^vas given it was in 
cases of collision ; as I diave said, it does not 
follow that it was so in the case c* necessaries. 

Th€3old Buccleugh, referred to. 

The Tasmania (3^888) 57 L. J. A dr.. 49; 13 
P. D. 110 ; 59 L. T. 263 : 6 Asp. M. G. 305.— 
HANKEK, P. ; The Africano (18174) 63 L. J. 
Adm. 125; [1S1M] P. 141 ; 6 R. 767; 70 L. T. 
250 ; 42 W, 11. 413 ; 7 Asp. M, -127.- J EU>r.;, !\ 
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The Bold Buccleugh, considered. 

The Ripon City (1897) 66 L. J. P. 110 ; [1897] 
P, 226 ; 77 L. T. 98 ; 8 Asp. M. C. 304.— 

BARNES, J. 

The Bold Buccleugh, approved. 

The Dunlossit, Currie v. McKnight (1896) 66 
L. J. P. C. 19 ; [1897] App. Cas. 97 ; 75 L. T. 
457 ; 8 Asp. M. C. 193.— H.L. (SC.). 

The Bold Buccleugh, considered and applied. 
The Veritas (1901) 70 L. J. P. 75 ; [1901] P. 
304 ; 85 L. T. 136 ; 50 W. R. 30 ; 9 Asp. M. C. 
237.— GORELL BARNES, J. 

The Europa (1863) 2 Moore P. C. (n.s.) 1 ; 
Br. & L. 89 ; 32 L. J. Adm. 188 ; 9 Jur. 
(N.s.) 690 ; 8 L. T. 368. — P.C., applied. 

?he Charles Amelia (1868) 38 L. J. Adm. 17, 
19 ; L. E.2A. & E. 330, 334 ; 19 L. T. 429 ; 17 
W. R. 624.— adm. ; The Two Ellens (1871) 40 
L. J. Adm. 11 : L. R. 3 A. & E. 345, 357 ; 24 
L. T. 592. — ADM., affirmed, P.C. (see col. 3467) ; 
The Fairport (1882) 8 P. D. 48, 54. — ADM. 

The Ida (1860) Lush. 6. — ADM., discussed 
and not applied. * 

The Princess Royal (1870) 39 L. J. Adm. 43, 
45 : L. R. 3 A. & E. 41, 47 ; 22 L. T. 39 .— adm. 

The Ida and The Ruby Queen (1861) Lush. 
266. — ADM., considered . 

The Ripon City (1897) 66 L. J. P. 110 ; [1897] 
P. 226 ; 77 L. T. 98 ; 8 Asp. M. C. ^04.— 
BARNES, J. 

The Halley, Liverpool, Brazil, &c. Steam 
Navigation Co. v. Benham (1867) 37 L. J. Adm. 

1 ; L. R. 2 Adm. 3 ; 16 W. R. 284.— ADM. ; 
reversed , (1S68) 37 L. J. Adm. 33 ; L. R. 2 P. C. 
193 ; 18 L. T. 879 ; 16 W. R. 998 : 5 Moore P, C. 
(N.s.) 263.— P.C. 

The Halley, observed upon. 

The Mali Ivo (1869) 38 L. J. Adm. 34 ; L. R. 

2 A. & E. 35G 20 I^T. 681.— ADM. 

The Halley, applied. 

Phillips v. Eyre (1870) 40 L. J. Q. B. 28, 40 ; 
L.Jt. 6 Q. B. 1, 29.; 1C B. &; S. 1004 ; 22 L. T. 
869. — EX. CH. ; affirming 17 W. R. 375 . — q.b. 

The Halley, distinguished. 

Redpath r. Allan, The Hibernian (1872) 42 
L. J. Adm. 8 ; L. R. 4 P. C. 511, 516 ; 9 Moore 
P. C. (N.S.) 340 ; 27 L. T. 725 ; 21 W. R. 276 ; 

1 Asp. M. C. 491.— P.C. 


The Halley, applied. 

-The M. Moxham (1876) 46 L. J. Adm. 17, 2U ; 
J P. 1). 107, 111 ; 34 L. T. 559 ; 24 W. R. 650 ; 
3 Asp. M. C. 191.— C.A. 


The Halley, observations adopted. 

The Star of India (1876) 45 L. J. Adm. 102 ; 
1 P. D. 466; 35 L. T. 407; 25 W. R. 377; 3 
Asp. M. C. 261.— ADM. 


The Halley, eaphtin^l and distinguished. ** 
The Augusta ^1887) 57 L. T. 326 ; 6 Asp. M. C. 
161.— C.A. ° i 


The Hlilley, referred to. \ 

The Tasmania (1888) 57 L. J. Adm. 49 ; 13 
P. D. 110 ; 59" L. T. 263 ; 6 Asp. M. C. 305.— 
HANNEN, P. 


The Halley, applied. 

The Mystery (1902) 71 L. J. P. 39; [1902] 
P. 115.— JEUNE, P. and BARNES, J. 

The Halley, not applied . 

Tire Dallington (1903) 72 L. J. P. 17; [1903] 
P. 77. — BUCKNILL, J. 

The Lemington (1874) 2 Asp. LI. C."475 ;^32 
L. T. 69 ; 23 W. R. 421. — ADM. , explained. 
The Tasmania (1888) 57 L. J. Adm. 49 ; 13 
P. D. 110, 117 ; 59 L. 1\263 ; 6 Asp. M. C. 305. 
— HANNEin, P. 

The Lemington, considered. 

The Ripon City (1897) 66-L. J.P. 110 ; [1897] 
P. 226; 77 L. T. 98 ; 8 Asp. M. C. 304.— 
BARNES, J. 

The Bywell Castle (1879) 4 P. D. 219 ; 41 
L. 1*. 747 ; 28 W. R. 293 ; 4 Asp. M. C. 
207. — C.A., observed upon. 

Stoomvaart Maatschappy Nederland v. P .& O. 
Steam Navigation Co. (1880) 5 App. Cas, 876, 
891 ; 42 L. T. 610 ; 29 W. R. y3 ; 4 Asp. M. C. 
567.— H.L. (E.). 

The Bywell Castle, considered. 

Woodley «?. Michell (1883) 52 L. J. Q. B. 325, 
328 ; 11 Q. B. D. 47, 52 ; 48 L. T. 599 ; 31 W. R. 
651 ; 5 Asp. M. C. 71.— C. A. p 

The Bywell Castle, dicta adopted. 

The Tasmania (1890) 15 App. Cas. 223, 226 ; 
63 L. T. 1 ; 6 Asp. M. C. 517.— H.L. (e.), re- 
versing 14 P. D. 53 ; 37 W. R. 552.— C.A. 

The Bywell Castle, discussed. 

Delaney v. Dublin United Tramways Co. 
(1892) 80 L. R. Ir. 725.- C.A. 

The Bywell Castle, approved. 

The Utopia (1893) 62 L. J. P. C. 118 ; [1893] 
A. C. 492 ; 1 R. 394 ; 70 L. T. 47 ; 7 Asp. M. C. 
408.— P.C. 

The City of Mecca, 49 L. J. P. 17 ;-5 -p. D. „ 
28 ; 41 L. T. 444 ; 28 W. R. 260.— SIR R. |PHIL- 
LIMORE ; reversed, (1881) 50 L. J.P. 53>; 6 P. D. 
106 ; 44 L. T. 750.— C.A. 

The City of Mecca,' dictum adopted. 

The Nautik (1895) 64 L. J. Aam. 61 ; [1895] 

P. D. 121 ; 11 R. 716 ; 72 L. T. 21 ; 43 W. R. 
703 ; 7 Asp. M. C. 591.— BRUCE, J. ' 

The Tasmania (1888) 57 L. J. Adm. 49 ; 13 
P. D. 110 ; 59 L. T. 263 ; 6 Asp. M. C. 
305. — HANNEN, P., referred to. 

The Ripon City (1897) 66 L. J. P. 110 ; [1897] 

P. 226; 77 L. T. 98; 8 Asp. M. C. 304.— 
BARNES, J. 

Rexrw. Watts (1798) 2 Esp. 675 ; 5 R. R. 
766. — KENYON, O.J., referred to. 

The Crystal (1894) 63 L. J. P. 146 ; [1894] 
A. C 508, 528 ; 6 R. 258 ; 71 L. T. 346.— 
H.L. (E.). 

Rex v. Watts, referred to. 

The Snark (1899) 68 L. J. P. 22 ; [1899] R. 74 ; 
80 L. T. 25 ; 47 W. R. 398 ; 8 Asp. M. C. 483.— 
BARNES, J. 

The Prins Erederik (1820) 2 Dod. 451 . — adm. 
Applied , The Charkieh, In -je (1873) 42 L. J. 

Q. B. 75, 80 ; L. R. 8 Q. B. 197, 201 ; 28 L. T. 

190 ; 21 R. 437.— Q.B. 
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The Prins Prederik, observed, upon. 

The Charkieh (1878) 42 L. J. Adm. 17, 33 ; 
L. R. 4 A. & E. 59, 94 ; 28 L, T. 513.— ADM. 

The Prins Prederik, considered and applied. 
The Parlement Beige (1880) 5 P. D. 197,^209 
42 L. J. 273 ; 28 W. R. 642 ; 4 Asp. M. C. 234.; 
— C.A. * 

m- 

The Charkieh (1873) 42 L. J. P. 17 ; L. R. 
4 A. & E. 59 ; ,28 L. T. 513.— ADM., dis- 
tinguished. r r 

The Constitution (1879) 48 L. *. Adm. 13 ; 4 
P. D. 39, 45 ; 40 L. T. 219 ; 27 W. R. 739; 4 
Asp. M. C. 79. — ADM. 

The Charkieh, ais cussed , and proposition 
adopted. 

The Parlement Beige (1880) 5 P.'D. 197, 215 ; 
42 L. T. 273 ; 28 W. R. 642 ; 4 Asp. M. C. 234. 
— C.A. 

The Charkieh, adopted. 

The Heinrich- Bjorn (1885) 54 L. J. P. 33 ; 10 

P. D. 44, 54 ; 52 L. T. 560 ; 33 W. R. 719 ; 5 

Asp. M. C. 391.— c.A. ; affirmed, h.l. (e.), (infra, 
col. 3468). f 

The Charkie^, held overruled. 

Mighell v. Sultan of Johore (1893) 63 L. J. 

Q. B. 593 ; [1894] 1 Q. B. 149 ; 9 R. 447 ; 70 
L. T. 64; 58, J. P. 244.— c.A. ESHER, M.R., 
LOPES and KAY, L.JJ. 

esher, m.r. — T he first point taken was that 
it was not sufficiently shown that the defen- 
dant was an independent sovereign power. . . . 
It was argued that the judge ought not to have 
been satisfied with that letter [a letter of the 
Secretary of State for the Colonies], but to have 
informed himself from historical and other 
sources as to the status of the Sultan of Johore. 
It was said that Sir R. Phillimore did so in 
The Charhieh. I know he did ; but I am of 
opinion that he ought not to have done so ; that 
when (mce there is an authoritative certificate 
of the Queen through her Minister of State as 
to the status of another Sovereign, that in the 
Courts of this country is decisive. Therefore 
this letter is conclusive tfhat the defendant is an 
independent sovereign. For this purpose all 
sovereigns are equal. The independent sove- 
reign of the smallest state stands on the same 
footing as the monarch of the greatest. 

The Parlement Beige, 48 L. J. Adm. 18 ; 4 
P. D. 129 ; 40 L. T. 222 ; 27 W. R. 692.— ADM. ; 
reversed, (1880) 5 P. D. 197 ; 42 L. T. 273 ; 28 
W. R. 642 ; 4 Asp. M. C. 234. — c.A. 

The Parlement Beige, referred to * 
Strousberg v. Costa Rica Republic (1880) 44 
L. T. 199 ; 29 W. R. 125. — c.A. jessel* M.R., 
JAMES and LUSH, L.JJ. 

The Parlement Beige, distinguished. 

The Newbattle (1885) 54 L. J. Adm. 16 ; 10 
P. D. 33, 35 ; 52 L. T. 15 ,* 33 W. R. 318 ; 5 
Asp. M. C. 356. — c.A. 

The Parlement Beige, referred to. 

The Longford a889) 58 L. J. P. 33 ; 14 P. D. 

• 34 ; 60 L. T. 373 ; 37 W. R. 372 ; 6 Asp. M. C. j 
371. — C.A. ESHER, M.R., BOWEN and FRY, L.JJ. 


r The Parlement Beige, approved. 

The Utopia (1893) 62 L. J. P. C. 118 ; [1893] 
A. C. 492 ; 1 R. 394 ; 70 L. T. 47 ; 7 Asp. M. C. 
408.— P.C. 

The Parlement Beige, followed. 

Mighell r. Sultan of Johore (1893) 63 L. J.. 
Q. B.. 593 ; [1894] 1 Q. B. 149 ; 9 E. 447 ; 70 
L. T. 64 ; 58 J. P. 244.— C.A. ESHER, M.R., 
LOPES and KAY, L.JJ. 

The Parlement Beige, considered. 

The Ripon City (1897) 66 L. J. P. 110 ; [1897] 
P. 226 ; 77 L. T. 98 : 8 Asp. M. C. 304.— 
BARNES, J. 

GORELL BARNES, J. — In The Parlement Belge r 
it was held that an unarmed packet belonging 
to the sovereign of a foreign state, and in" the 
hands of officers commissioned by him and 
employed in carrying mails, is not liable to be 
seized in rem to recover redress for a collision, 
and that this immunity is not lost by reason of 
the packet’s also carrying merchandise and 
passengers for hire. The decision was that the 
Courts cannot exercise jurisdiction over the 
person of any Sovereign or over the public 
property of any State which is destined to its 
public use, though such sovereign ox property 
is within this country. A passage from the 
judgment of the M.R. was relied on in the 
argument before me. 

The Douglas, 51 L. J. P. 55 ; 46 L. T. 488 ; 
30 W. R. 692.— adm .; reversed, (1882) 51 L. J. P. 
S9 ; 7 P. D. 151 ; 47 L. T. 502 ; 5 Asp. M. C. 15. 
— C.A. 

The Douglas, considered and applied. 

Dormont r. Furness Ry. (1883) 52 L. J. Q. B. 
331, 334 ; 11 Q. B. D. 496, 501 ; 49 L. T. 134 ; 5 
Asp. M. C. 127.— KAY, J. 

The Douglas, considered and applied. 

The Utopia (1893) 62 JL. J. P. 118; [1893] 
A. C. 492 ; 1 R. 394.— P.C. 

The Douglas, referred to. 

The Crystal (1894) 63 L J. P. 146; [1894] 
A. C. 508 ; 71 L. T. 346.— H.L. (a.). 

The Douglas, distinguished. 

The Snark (1899) 68 L. J. P. 22; [1899] P. 
74 ; 80 L. T. 25 ; 47 W. R. 398 ; 8 Asp. M. C. 
483. — BARNES, J. ; affirmed, c.A. 

The Utopia (1893) 62 L. J. P. C. 118 ; [1893] 
A. C. 492 ; 1 11. 394 : 70 L. T. 47 ; 7 
Asp. M. C. 408. — P.C., considered. * 

The Ripon City (1897) 66 L. 3. P. 110 ; [1897] 
P. 226; 77 L. T. 9S ; 8 Asp. M. C. 304.— 
BARNES, J. 

The Utopia, followed. 

The Snark (1900) 69 L. J. P. 41 ; [1900] P. 
105 ; 82 L. T. 42 ; 48 W. R. 279 ; 9 Asp. M. C. 
5Q. — C.A.* SMITH, RIGBy and COLLINS, L.JJ. 

The Dunlossit, Currie v. ^IcKnight (1897) 
66 L. J. P. C. 19 rf 1897] App. Cas. 97 ; 75 

OL. T. 457; 8 Asp. M. C. 193.— C.A., 
consider edr. r - 

The Ripon City (1897) 66 L. J. P. 110 ; [1897] 
P. 226.; 77 L. T. 98; 8 Asp? M. C. 304.— 
BARNES, J. 
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The Dunlossit. Currie v. McKnight, *held 
inapplicable. 

Sailing, Ship “ Blairmore ” Co. r. Macredie 
(1898) 67 L. J. P. C. 90 ; [1898] A. C. 593 ; 79 
L. T. 217 : 8 Asp. M. C. 429.— H.L. (SC.). 


The Sarah (1802) Lush. 549. — adm., 
followed . 

Purkis v. Flower (1873) 43 L. J. Q. B. 33 : 
L. R. 9 Q. B. 114 ; 30 L. T. 40 ; 22 W. R. 239 ; 
2 Asp. M. C. 226. — Q.B. 


(Persons Entitled to Recover.') 

The Milan (1561) Lush. 388 : 31 L. J. Aclm. 
105 : 5 L. T. 590. — ADM., disunited from. 
% The City of Manchester (1880) 49 L. J. Adm., 
81 ; 5 P. D. 221 ; 42 L. T.521 ; 4 Asp. M. C. 412. 
— C.A. 

JAMES, l.j. — T hen, with regard to costs, the 
learned judge below did not deal with the costs 
as a matter in which he was exercising his 
judicial discretion. He was dealing with them 
as laying down the universal rule as established 
in The Milan, that wherever the owners of-^argo 
succeed, they are entitled to the whole costs of 
the litigation. Now I cannot agree with that 
as a general rule. * It seems to me that to do so 
would be to encourage unnecessary litigation. — 
p. 81. 

The Milan, adopted. % 

Chartered Mercantile Bank of India r. Nether- 
lands India Steam Navigation Co. (1883) 52 
L. J. Q. B. 220, 228 ; 10 Q. B. D. 521. 537 ; 48 

L. T. 546 ; 31 W. R. 445 ; 5 Asp. M. C. 65 ; 47 
J. P. 260.— C.A. 

The Milan, followed. 

The Vera Cruz (1884) 53 L. J. Adm. 33 ; 9 
P. D. 88, 96 ; 51 L. T. 104 ; 32 VV. R. 783 ; 5 Asp. 

M. C. 270. — BUTT, J. 

The Milan, considered and applied. 

The Bernina (1887) 56 L. J. P. 17 ; 12 P. D. 
58 ; 56 L. T. 258 ; 35 W. R. 314 ; 6 Asp. M. C. 75. 
—C.A. ; affirmed, fi.L. (E.) (see infra.). 

The Milan, approved. 

The Karo (1887) 57 L. J. Adm. S ; 13 P.. D. 
24 ; 58 L. T. 188 ; 6 Asp. M. C. 245.— BUTT, J. 


The Milan, adopted. 

The Bernina, Mills v. Armstrong (1888) 57 
L. tl. Aclm. 65; 13 App. Gas. 1, 10; 58 L. T. 
423 ; 36 VV. R. 870 : 6 Asp. M. C. 257 ; 52 J. P. 
212.— H.L. (E.). 

The Milan, disthufliished. 

The Englishman and The Australia (1894) 63 
L. J. P. 133 ; [1894] P*. 239 ; 70 L. T. 846 ; 43 
VV. R. 62.— JEUNE, P. 


The Milan, doubfyd. * % 

The Frankland (190>) 70 L. J. P. 42 ; [1901] 
P. 161 ; 8^ 1. T. 395 ; 9 Asp. M. C. 196.-r 
JEUNE, P. * * 

The *City of Manchesta:, 5 P. I). 3 ; 48 
L. J. P. 70.TT-PHILLIMORE. J. ; reversed , (1S80) 
49 L. J. P. 81 ; 5 P. JD. 221 ; 42 L. T. 521 ; 4 
Asp % M. C. 261. — C.A. 


The City of Manchester, followed. 

Forbes- Smith r. Forbes - Smith (1901) 70 
L. J. P. 61 ; [1901] P. 258; 84 L. T. 789; 50* 
W. R. b. — C.A. » 

*The Ilos (1856) Swabey 100. — ADM., 
approved, and followed. 

The Minna (1868) L. E. 2 A. & ®. 97 :*-adm. 

' The Ilos and The Min$ia. discussed. • * 

The Duke of Buccleugh (1892) 61 L. J. P. 57 ; 
[1892] g. 201; 40 W- R. 455.— jeune, J. ; 
affirmed 'with a variation, U. A. 

* , 

(J Damages.) 

The Pensher (1857) Swab. 211. — adm., 

adopted. > 

The Thuringia (1872) 41 L. J. Adm. 44. 47 ; 
26 L. T. 4.46 ; "l Asp. M. C. 283.— ADM. 

Tindall v. Bell (1841) 11 L. J. Ex. 36; 10 
M. & VV. 255.— E*. and S.C., 12 L. J. Ex. 
160 ; 11 M. & W. 228.— EX., explained. 

The Legatus (1856) Swabe^lbS ; 5 W. R. 154. 
— ADM. 

Mead note.— The vessels C. and L. came into 
collision, in consequence of which salvage 
services were rendered to the C. The salvors 
brought a suit and recovered 50/. The L. was 
condemned in a suit for damages brought by the 
C.. and on reference to the Registrar and 
Merchants as to the amount, they struck out the 
costs of the salvage suit incurred by the C., 
because her owners had made no tender to the 
salvors. On objection to they* report, held that 
such costs are. by the practice of the Court, a 
proper item in the amount to be recovered in a 
suit for damage, and that there is no general 
principle laid down in Thulnll v. Bell to induce 
the Court to depart from its usual practice. 

Tindall v. Bell, principle applied. 

Ronnebcrg r. Falkland Islands Co. (1864) 34 

L. J. C. P. 34 ; 17 C. B. (N.s.) 1 ;• 10 Jur. (n.s.) 
940; 10 L. T. 530 ; 12 VV. R. 714.— O.P. 

Tindall v. Bell, dictum adopted. 

Mors-le- Blanch v. Wilson (1873) 42’^L. J. C. P. 
70, 72 ; L. R. 8 O. P. 227 ; 28 L. T. 415 ; 1 Asp. 

M. 0. 605.— C.P. . 

Tindall v. Bell, not followed. 

Baxendale r. L. 0. & JL). Ry. (1874) 44 L. J. Ex. 
20, 28 ; L. R. 10 Ex. 35, 45 ; 32 fj. T. 330 ; 23 
W. R. 167.— C.A. 

The Columbus (1849) 3 AV. Rob. 158.— ADM., 

applied. 

British Columbia Saw Mills Co. r. Nettleship 
(1868) 37 L. J. C. P. 235, 240 ; L. R.3 C. P. 499, 
507; 18 L. T. 291 ; 16 W. R. 1046.— C.P. ; The 
Argcntino (1888) 58 L. J. P- 1 ; 13 P. D. 191, 
195 ; VV. R. 210— C.A., allirmed, H.L. (e.). 
See infra. , col. 3413. 

The Columbus, considered. 

The Kate (1S99)08 L.J. P.41 ; [1899] P.165 ; 
80 L. T. 423 ; 47 W. R. 669 ; 8 Asp. M. C. 539.— 
JEUNE, P. m 

The Clarence (1S50) 3 W. Rob. 283.— ADM., 
applied . 

The Argentino (1888) 58 L. J. P. 1 ; 13 P. D. 
191, 204 ; 37 W. R. 210.— C.A., affirmed, H.L. (E.) 
(infra.) ; The Citv of Pekffig (1890) 59 L. J. 
P. C. 88 ; 15 App. Cas. 438, 442 ; 63 L. T. 722 ; 39 
VV. R. 17T ; 6 Asp. M. C. 572.— P.C. And see post , 
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The Clarence (supra), overruled in part. 

The Mediana (1899) 68 L. J. P. 26 ; [1899] P. 

' 127 ; 80 L. T. 173 ; 8 Asp. M. C. 493.— C.A. ; 
affirmed, h.l. See infra, col. 3414. 

e 

The Inflexible (1857) Swabey 200. — adm., 
adaerteri. 

The Argentine (1888) 58 L. J. P. 1 ; 13 P. D. 
191, 196 ; 37 W. ^ 210. — C.A., ESHER, M.R. 
dissenting ; [affirmed, H.L. (E.). See infra'] ; 
The City of Peking (18§0) 59 L. J. P. C. 88 ; 15 
App. Cas. 438, 449 ; g3 L. T. 722 ; 39 W. E. 177 ; 

6 Asp. M. C. 572.— P.c. • 

r 

The Black Priisce (1862) Lush. 568. — ADM., 
applied. 

The Argentine) (ISSSfoS L. J. P. 1 ; 13 P. D. 
191, 204 ; 37 W. R. 210. — C.A., affirmed, H.L.« 
(E.). See infra. « 

The Black Prince, approved. 

The City of Peking (1890) 59 L. J. P. C. 88 ; 
15 App. Cas. 438 ; 63 L. T. 722 ; 39 W. R. 177 ; 
6 Asp. M. 0. 572.— P.C. 

The Star of India (1876) 45 L. J. Adm. 102; 
1 P. D. 466 ; 35 L. T. 407 ; 25 W. R. 317 ; 
3 Asp. M. C. 261. — ADM. 

Not applied , Tim City of Chester (1884) 53 

L. J. Adm. 90 ; 9 P. L. 182, 199 ; 51 L. T. 485 ; 
33 W. R. 104; 5 Asp. M. C. 311.— c.A. ; dis- 
tinguished, The 4rgentino (18SS) 58 L. J. P. 1 ; 
13 P. D. 191, 199 ; 37 W. R. 210.— C.A., affirmed, 
H.L. (E.) ( infra ). 

The Consett (1SS0) 5 P. D. 229 ; 5 Asp. 
M. C. 34, n.— ADM., applied. 

The Argentino (1888) 58 L. J. P. 1 ; 13 P. D. 
191 ; 37 W. R. 210. — c.A., affirmed, h.l. (e.) 
(infra'). 

The Risoluto (1883) 52 L. J. Adm. 46 ; 8 
P. 1). 109 ; 48 L. T. 909 ; 31 W. R. 657 ; 

5 Asp. M. C. 93. — ADM., referred to. 

- Th" ^l-gentino (18S8) 58 L. J. P. 1 ; 13 P. D. 
191, 199 : 37 W. R. 210. — C.A., affirmed, h.l. 
(e.). (jnfiu). 

The Rutland (1886). [1896] P. 195, n. (2). 
— haknsn, P., explained and applied. 

The Greta Holme (1897) 66 L. J. Adm. 166 ; 
1897] A. C. 596 ; 77 L. T. 23 ; 8 Asp. M. C. 
17— H.L. (E.). HALSBURY, L.C., LORDS WATSON, 
HERSCHELL, MACNAGHTEN, MORRIS and SHAND. 

The Rutland, overruled in part . 

The Mediana (1899) 68 L. J. P. 26 ; [1899] 
P. 127 ; 80 L. T. 173 ; 8 Asp. M. C. 193.— C.A., 
affirmed, (1900) 69 L. J. P. 35 ; [1900] A. C. 113 ; 
82 L. T. 95 ; 48 W. R. 39S ; 8 Asp. M. C. 41.— 
H.L. (e.). p. 

The Argentino (1887) 57 L. J. P. 25 ■ 13 
P. D. 61; 58 L. T. 643; 36 W. R. 8l4.— 
HANNBN, p. ; varied, (1888) 58 L. J. P. 1 ; 13 
P. D. 191 ; 37 W. R. 210. — C.A, ; the latter 
decision affirmed (1889) 59 L. J. Adm. 17 ; 14 
App. 'Cas. 519 ; 61 L. T. 706 ; 6 Asp. M. C. 433. 
—H.L. (E.). 

The Argentino, rule applied. 

The City of Lincoln (1889) 59 L. J. Adm. 1 : 
15 P. D. 15 ; 62 LPT. 49 ; 38 W. R. 354 ; 6 Asp'. 

M. C. 475.— C.A. ESHEK, M.R., LINDLEY and 
LOPES, L.JJ. 


The Argentino, adopted. 

The City of) Peking (1889) 59 L. J. P. C. 88 ; 
15 App. Cas. 438, 442 ; 63 L. T. 722 ; 39 W. R. 
177 ; 6 Asp. M. C. 572. — p.c. 

The City of Peking (1890) 59 L. J. P. C. 88 ; 
15 App. Cas. 438 ; 63 L. T. 722 ; 39 W. R. 
177 ; 6 Asp. M. C. 572. — P.C., distinguished. 

I he Mediana (1900) 69 L. J. P. 35 [1900] 

A. C. 113 ; 82 L. T. 95 ; 4S W. R. 398 ; 9 Asp. 
M. C. 41.— H.L. (E.). LORDS HALSBURY, L.C., 
MACNAGHTEN, MORRIS, SHAND, JAMES and 
BRAMPTON. 

HALSBURY, L.C.— The only difficulty I have 
had in this case has been in regard to the case 
in the Privy Council — The City of Pekin, I 
think, with some labour, I have discovered the 
clue which guided the learned judges in coming 
to the conclusion that they did. . . . The 
principle of the decision, as I gather from that 
passage [15 App. Cas. at p. 447], is that the 
defendants had already paid for the use of it 
[The Melbourne) and for the use of the 
crew and for the navigation of it, and, therefore, 
if during that period when the defendants were 
actually called upon by the registrar’s report to 
pay for the use of The Melbourne they had 
had to pay 95 1. a day also fo,r the detention of 
The Saghalien , it is very obvious that they 
would have been paying twice over, and there- 
fore not unnaturally, I think, the Court came to 
the conclusion in that case, not as a principle of 
law a* all, but as applicable to the particular 
facts of that case, that, to put in plain* terms 
what I understand to be the effect of the judg- 
ment, you cannot have damages for that deten- 
tion, because you have already got paid for the 
use of the substituted vessel in the form of the 
damages that the registrar has assessed. If 
that is the principle of the case, of course it is 
not inconsistent with, but, on the contrary on 
the same lines with the judgment which the 
Court of Appeal has given in the present case. 
— pp. 38, 39. 

( Division of Toss.) 

Gale v. Laurie (1826) 4 L. J. (o.s.) K. B. 
149 ; 5 B. & C. 156 ; 7 D. & R. 711.— K.B., 
adopted. 

The Khedive, Stoomvaart Maatschappy Neder- 
land r. P. & O. Steam Navigation Co. (1882) 52 
L. J. Adm. 1, 9 ; 7 App. Cas. 795, 811 ; 47 L. T. 
198 ; 31 W. R. 249 ; 5 Asp. M. C. 360, 567.— 
H.L. (E.). 

Gale v. Laurie, applied. 

Coltman v. Chamberlain (1890) -59 L. J. Q. B. 
563 ; 25 Q. B. D. 328 ; 39 W. R. 12. — CHARLES 
and WILLIAMS, JJ. 

De Vaux v. Salvador (1836) 5 L. J. K. B. 
134 ; 4 A. & E. 420 ; 6 N. & M. 713.— * 
K.B., referred to. 

Xenos r. Wickham (1867) 36 L. J. C. P. 313, 
320 ; L. R. 2 H. L. 296, 315 ; 16 L. T. 800 ; 16 
W. R. 38. — H.L, (E.). 

" De Vaux v. Salvador,* r applied. 

Inman Steamship Co. v. Bisahoff (1882) 52 
L.J. Q. B. 169, 177 ; 7 App. Cas. 670, 686 ; 47 
L. T.Ttfl ; 31 W. R. 141 ; 5 Asp. M. C. 6.— 

H.L. (E.). y r 

De Vaux v. Salvador, dictum adopted. 

The Khedive, Stoomvaart Maatschappy Neder- 
land t\P. & O. Steam Navigation Co. (18)82) 52 
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L. J. Adm. 1; 5 ; 7 App. Cas. 795, 804 ; 47 I?. T. 
198 ; 31 W. E. 249 ; 5 Asp. M. C. 360, 567.— 
H.L. (E.)« 

De Vaux v. Salvador, referred to. 

London Steamship Owners Insurance Co. r. 
Grampian Steamship Co. (1889) 59 L. J. Q. B. 
108; 24 Q. B. D. 32, 37; 61 L. T. 774.— 
MATHEW and WILLS, JJ., affirmed, (1890) 59 
L. J. Q. B. 549 ; 24 Q. B. D. 663 ; 62 L. T. 784 ; 
38 W. R. 651 ; 6 Asp. M. C. 506.— c.A. 

De Vaux v. Salvador, explained and applied. 
Field Steamship Co. v. Burr (1 898) 67 L. J. 
Q. B. 528 ; [1898] 1 Q. B. 821 ; 78 L. T. 293 ; 
46 W. R. 490 ; 8 Asp. M. C. 381. — big-ham, j., 
affirmed, (1899) 68 L. J. Q. B. 426 ; [1899] 
1 Q. B. 579 ; 80 L. T. 445 ; 47 W. R. 341 ; 8 Asp. 
M? 0. 529.— O.A. 

Hay v. Le Neve (1824) 2 Shaw Sc. Ap. 395. 
— H.L. (SC.), referred to. 

Stoomvaart Maatscliappy Nederland r. P. & O. 
Steam Navigation Co. (1882) 52 L. J. Adm. 1.6; 
7 App. Cas. 795, 804 ; 47 L. T. 198 ; 31 W. R. 
249 ; 5 Asp. M. C. 360. —H.L. (e.) ; Chartered 
Mercantile Bank of India r. Netherlands 4udia 
Steam Navigation Co. (1882) 51 L. J. Q. B. 
393 ; 9 Q. B. 1). 118, 125 ; 46 L. T. 530.— Q.B.D. ; 
(varied, C.A. See col. 3320) ; Cayzer r. Carron 
Co. (1884)54 L. .J. Adm. 18 ; 9 App. Cas. 873, 
881 ; 52 L. T. 361 ; 33 W. R. 281 ; 5 Asp. M. C. 
371.— H.L. (E.) ; The Bernina (1887) 12 P. D. 58, 
76 ; 56 L. T. 258.^C.A., affirmed, H^. (E.). 
{See col. 1953). 

The Seringapatam (1848) '3. W. Rob. 38. — 
adm., applied. * 

Chapman r. Royal Netherlands Steam Naviga- 
tion Co. (1879) 48 L. J. Oh. 449, 457; 4 P. I). 
157, 177 ; 40 L. T. 433 ; 27 W. R. 554.— C.A. 

The Seringapatam, questioned. 

The Khedive, Stoomvaart Maatscliappy Neder- 
land r. P. & O. Steam Navigation Co. (1882) 52 
L. J. Adm. 1 ; 7 App. Cas. 795 ; 47 L. T. 198 ; 
31 VV. R. 249 ; 5 ASp. M. C. 360.— H.L. (E.). 

The Seringapatam, referred to. 

Japanese Government v. P. & O., &c., Co. 
[•1895] A. C. m.rr-P.G. 

The Woodrop (1815) 2 I)ods. 83.— adm., 
referred to. * 

Stoomvaart Maatscliappy Nederland r. P. & O. 
Steam Navigation Co. (1882) 52 L. J. Adm. I ; 
7 App. Cas. 795 ; 47 L. T. 198 ; 31 W. R. 249 ; 
5 Asp. M. C. 360, 567 . — ill. (e.). 

The Demetrius (1872) 41 L. J. Adm. 69; 

L. li. 3 A. & E. 523 ; 26 L: T. 329 ; 20 
W. R. 761 ; 1 Asp. M. C. 251.— adm., 
cupla i md> and a p pi ied. 

The Hector (1883) L. J. Adm. 51, 53 : 8 
P. 1). 218, 224 ; 48 L. T. 890 ; 31 W. It. S81 ; 5 
Asp. M. 0. 101.— C.A. 

Chapman v. Royal Netherlands Steam Navi- 
gation Co. (1879) 48 L. J. Cli. 449 ; 4 P. D. 
157 ; 40 L. T^433 ; 27 W. R.V>54 ; 4 Asp. 

M. 0. 107. — c.A % inapplicable. * 

The Fttr^lSSl) UP. D. 127, 137 ; 45 L. T. 

399 ; 4 Asp. M. O. 465. — c.A., affirming ob 
L. J. Adm. 65. — ADM. 

Chapman v. Royal Netherlands Steam Navi- 
gation Co„ orer ruled. 

The Khedive, Stoomvaart Maatschappy Neder- 
land v. P. & O Steam Navigation Co. (1882) 52 


L. J. Adm. 1 ; 7 App. Cas. 795 ; 47 L. T. 198 ; 
31 \V. R. 249 ; 4 Asp. M. C. 567.— H.L. (e.). 

The Khedive, Stoomvaart Maatschappy 
, Nederland v. Peninsular and Oriental 
Steam Navigation Co. (No. 2) (1883) 52 
L. J. Adm. 1 ; 7 App. Cas. 795; 47 L. T. 
198; 31 VV. R. 249; 4 Asp® M. 3. 567.— 
H.L. (e.), not applied. * 

The Hector (1883) 52 L.M. Adm. 51 ; 8 P. D. 
218 ; 48 L. T. 890 ; 31 W. R. 881 ; 5 Asp. M. C. 
101.--C.A* * 

The Khedive (No. 2), applied.* 

Hettihewage Siman Appu r. Queen’s Advocate 
(1884) 53 L. J. P. C. 72; 9 App. Cas. 571, 588; 
51 L. T. 401.— P.C. * 

The Khedive (No. 2), referred to. 

The Gei*triule, The Baron Aberdare (18S8) 13 
P. D. 105, 108 ; 59 L. T. 251 ; 36 VV. It. 616 ; 6 
Asp. M. C. 315. — c.A., Affirming (1887) 56 L. J. 
Adm. 106. — H ANNEX, P. 

The Khedive (No. 2) applied. 

Ifondon Steamship Owners’ Insurance Co. v. 
Grampian Steamship Co. (1890) 59 L. J. Q. B. 
549 ; 24 Q. B. D. 663, 666 ; 62 L. T. 784 ; 38 
W. It. 651 ; 6 Asp. M. C. 506.— C.A. 


{Limitation of Liability.') 

The Andalusian (1878) 4J L. J. Adm. 65 ; 
3 P. D. 182 ; 39 L. T. 204 ; 27 W. R. 172 ; 4 Asp. 
M. C. 22.— ADM. See 61 & 62 Viet. c. 14, s. 1. 

The Andalusian. See 

The Brunei (1899) 69 L. J. P. 8 ; [1900] P. 24; 
81 L. T. 500 ; 4S W. R. 243 ; 9 Asp. M. C. 10.— 
C.A. 

The Creadon (1886) 54 L. T. 880 ; 5 Asp. 
M. C. 585 . — butt, J., followed. 

The Schwan, The Albano' (1892) [1892] P. 
419 ; 69 L. T. 34 ; 7 Asp. M. C. 347.— C.A. 

ESHER, M.R. , FRY and LOPES, L.JJ. * • * 

The Wild Ranger (1862) Lusli. 5i53 ; 32 L. J. 
Adm. 49 ; 9 Jur. (N.S.) 134 ; 7 L. T. 725 ; 
11 W. It. 255 ,-w-ADM., followed. 

The Leon (1881) 50 L. J.' A*lm. 59 ; 6 P. D. 
149 ; 44 L. T. 613 ; 29 W. R. 916 ; 4 Asp. M. C. 
404. — ADM. m 

Hill v. Andus (1855) 24 L. J. Cli. 229 ; 1 K. 
& J. 263 ; 3 Eq. R. 422 ; 3 W. R. 230.— 

WOOD, V.-o., mt applied. 

The Amalia (1863) 32 L. J. Adm. 191 ; Br. & 
L. 151 ; 1 Moore P. O. (n.S.) 471 ; 2 N. R. 533 ; 
9 Jur. (N.S.) 1111 ; 8 L. T. 805 ; 12 VV. It. 24.— 
p.c. ; and The Normandy (1870) 39 L. J. Adm. 
48 ; L*R. 3 A. & E. 152, 157 ; 23 L. T. 631 ; 18 
W. R. 903. — ADM. 

• Hill v. Andus, discussed. 

Janies i\ L. & S. \V. Ry. (1872) 41 L. J. Ex. 1S6 ; 

L. R. 7 Ex. 287 ; 27 L. T. 382 ; 21 W. R. 25 ; 1 Asp. 

M. C. 226.— h:x. oh. 

willes, J. — So far as applies to proce^.ings in 
the Court of Chancery under these acts, I may 
observe that, in HiU v. Andus. the bill does not 
appear to have been dismissed, though it seems 
as if Wood, V.-C., was ready to dismiss the bill, 
because there was no admif&ion of liability. But 
the decision was simply that no injunction ought 
to be glinted to restrain the trial of a particular 
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cause. That is perfectly intelligible, because the 
Court, of Chancery would have had no ordinary 
^jurisdiction to try such a cause ; but to treat it 
as a dismissal of the bill, and a, refusal to inter- 
fere altogether, unless there was a general ad- 
mission of liability in the first instance, would 
lead to tjje most serious consequences, because, 
except by meffhs of the intervention of the Court 
of Ciianpery, there is ijp mode of arriving at the 
amount at which the limitation of liability is to 
be fixed, or of making y.ie distribution of the 
amount when fixed. JSut- whatever nnfy be the 
jurisdiction of the Court of Chancery with respect 
to such mattefs, it is not material in this case to 
define that jurisdiction, of the Court of Chancery, 
because the defendants have here first of all to 
establish the jurisdiction *)f the Court of Admi- 
ralty, before any difficulty lias to be dealt with 
as to the mode by which that jurisdiction is to 
be enforced. — p. 187. 

The Amalia (1863) / Moore P. C. (N.s.) 471 ; 
32 L. J. Adm. 191 ; Br. & L. 151 ; 2 1ST. R. 
533 : 13 Jur.<N.S.) 1111 ; 8L.T. 805 ; 12 
AA r . R. 24. — P.G., applied. 

Lloyd Guibert (1865) 35 L. J. Q. B. 74, i7 ; 
L. R. 1 Q. B. 115, 124 ; 6 B. & 8. 100 : 13 L. T. 
602. — EX. CH., affirming 10 Jur. (N.S.) 949 ; T2 
AY. R. 953. — Q.B. 

The Amalia, Aid urn applied. 

The Halley (1868) 5 Moore V. 0. (N.S.) 262; 
37 L. J. Adm. 33-; L. R. 2 P. 0. 193 ; 18 L. T. 
879 ; 16 W. 11. 998.— p.c. 

The Amalia, followed. 

The Normandy (1870) 31) L. J. Adm. 48 ; 
L. R. 8 A. & E. 152 ; 23 L. T. 631 ; 18 W. R. 903. 
—ADM. 

The Amalia, applied . 

Ellis v. McHenry (1871) 40 L. J. C. P. 109, 
115 ; L. R. 6 C. i\ 228, 236 ; 23 L. T. 861 ; 19 
W. R. 503. — C.P. 

- Th§ Amalia, explained. 

Janies L. & S. AY. Ity. (1872) 41 L. J. Ex. 
82, 90 ; L.R. 7 Ex. 187, 194 ; 26 L. T. 187. — EX., 
affirmed, 41 L. J. Ex, 186 ; L. R. 7 Ex. 287 ; 27 
L. T. 382 ; 21 AY. R. 25 ; * Asp. M. C. 226.— 
KX. CH. p 

The Amaya, ram men led upon. 

The Karo (1887) 57 L. J. Adm. 8 ; 13 P. D. 24 ; 
_J58 L. T. 188 ; 6 Asp. M. C. 245.— BUTT, J. 

Straker v. Hartland (1864) 34 L. J. Oh. 122 ; 
2 H. & M. 570 : 10 Jur. (N.S.) 1143 ; 11 
L. T. 622.— WOOD, V.-C. 

The Northumbria (1869) 39 L. J. Adm. 3 ; 
L. R. 3 A. & E. 6, 11 ; 21 L. T. 681 ; 18 W. R. 
188.— ADM. 

The Amalia (No. 2) (1864) 5 N. R. 164, n. ; 
34 L. J. Adm. 21 ; 13 AY. R. 111 .— adji., 
explained. 

The Northumbria (1869) L. R. 3A.tB.6j 
39 L. J. Adm. 3 ; 21 L. T. 681 ; 18 W. R. 1 88. 

SIR R-rPHiLLiMORE. — Under the rule of resti- 
tutio in integrum, the cargo-carrying vessel did 
not obtain interest from the date of the collision, 
because she received it in the shape of freight at 
the port of delivery. But where the amount of 
the liability is limited, and the sufferer does not 
receive full compensation, the reason which fixes 
the date of the probable arrival at the'port of 


delivery as the date from which interest shall 
run does not apply. In the case of The Amalia, 
Dr. Lushington remarked : 4i Upon what grounds 
then was interest given ? Interest was not 
given by reason of indemnification for the loss, 
for the loss was the damage which had accrued : 
but interest was given for this reason, namely, 
that the loss was not paid at the proper time. 
If a man is kept out of his money it is a loss in 
the common sense of the word, but a loss of a 
totalty different description, and clearly to be 
distinguished from a loss which has occurred by 
damage clone at the moment of collision.” This 
case was cited as an authority for the opposite 
opinion, but iu truth it is not so ; the judge in 
that case gave all that was prayed, and no 
decision on this point was involved in his 
♦judgment. — p. 13. 

Glaholm v. Barker (1866) 35 L. J. Ch. 259 : 
L. R. 1 Ch. 223 ; 12 Jur. (N.S.) S2 ; 13 
L. T. 653 ; 14 AY. R. 296.— c. A ..followed. 

L. & S. AY. By. v. James (1872) 42 L. J. Ch. 
337, 341 : L. R. 8 Ch. 241, 251 ; 28 L. T. 48 ; 21 
AV. R. 151 ; 1 Asp. M. C. 526.— c. A. 

L. & S. AY. Ry. v. James (1872) 42 L. J. Ch. 
337 ; L. R. 8 Ch. 241 ; 28 L. T. 48 ; 21 
W. R. 151 ; 1 Asp. M. C. 526.— C.A., 
principle applied. 

AYalilberg r. Young (1876) 45 L. J. C. P. 783, 
785 ; 24 \V. R. 846 ; 4 Asp. M. C. 27, n.— c.P.D. 

L. £ S. W. Ry. v. James, referred to. 

Doolan i\ Midland Ry. (1877) 2 App. Cas. 792, 
SOS ; 37 L. T. 317 ; 25 AY. R. 882 ; 3 Asp. M. C. 
685— H.L. (IR.). 

The Northumbria (1869) 39 L. J. Adm. 3 ; 
L. R. 3 A. & E. 6 ; 21 L. T. 681 ; 18 
W. R. 188. — adm., followed. 

Smith v. Kirby (1875) 1 Q. B. D. 131 ; 24 
AY. R. 207. — q.b.d. ; The Gertrude, The Baron 
Aberdare (1887) 56 L. J. Adm. 106; 12 P. D. 204, 
206; 57 L. T. 883; 6 Asp. fiL. C. 224.— ADM., 
affirmed, 13 P. D. 105 ; 59 L. T. 251 ; 36 AY. R. 
616 ; 6 Asp. M. C. 2-15. — c.A. ; The Crathic 
(1897) 66 L. J. P. 93 ; [1897'J P. 178 ; 76 L. T. 
534 ; 45 AY. R. 631.— BARNES, /. 

The Northumbria, applied. 

The Kate (1899) 68 L. «T: P. 41 ; [1899] P. 165, 
173 ; SO L. T. 423 ; 47 AY. R. 669 ; 8 Asp. M. 0. 
539.— JEUNE, P. 

The Northumbria (No. 2) (1869) 39 L. J. 
Adm. 24; L. R. 3 A. & E. 24 ; 21 L. T. 
683 ; 18 W. R. 356. — ADM., referred to. 

The Normandy (1870) 39 L. J*. Adm. 48 - r 
L. R. 3 A. &■ E. 152, 157; 23 L. T. 631 ; 18 
AY. R. 903. — ADM. 

r 

The Northumbria (No. 2) questioned. 

James *. L. & S. AY. Ry. (1872) L. li. 7 Ex. 
287 ; 41 L. J. Ex. 186 ; 27 L. T. 382 ; 21 VV. li. 
25 ; 1 Asp. M. C. 226. — EX. CH. 

BLACKBURN, J. — AYitli regard to 7 he Korthum- 
briafl at first thought it rightly decided, but I 
feel bound to say that Mr. Harrison’s argument 
hns shaken my opinion, and^I have considerable 
doubt nfcvy whether the learned judge arrived at 
a correct conclusion,, I had thought that when 
a suit was commenced money paid into Court in 
lieu of bail might well be regarded as “ pro- 
ceeds ; ” but, as Mr. Harrison pointed out, the 
money is simply paid in by way of security to 
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pay the sum claimed in the particular suit. ’The 
difference is very material. Because if the ship 
were under arrest, or the proceeds of the ship, 
another claimant might attach them, but he 
could not attach a sum paid in in lieu of bail to 
answer a particular claim. I therefore feel much 
doubt about that case, but I do not decide the 
question, because it is not necessary to do so. — 
p. 295. 

Smith v. Kirby (1875) 1 Q. B. D. 131 ; 24 
W. R. 207. — Q.B.D., applied. 

The Gertrude, The Baron Aberdare (1887) 56 
L. J. Acini. 106; 12 P. D. 204, 206; 57 L. T. 
8S3; 6 Asp. M. C. 224. — ADM., affirmed, 13 
* P. L\ 105 ; 59 L. T. 251 ; 36 AV. R. 616 ; 6 
Asp. .M. 0. 315. — c.A. ; The Crathie (1897) 66 
L? J. Adm. 93 ; [1897] P. 178 ; 21 L. T. 681 ; 18* 
AV. R. 188.— -BARNES, J. 

Rankine v. Raschen (1877) 4 Ct. of Sess. 
Cas. (4th series) 724 .— ct. op sess. (sc.). 
followed. 

The Crathie (1897) 66 L. J. Adm. 93 ; [1897] 

P. 178 ; 76 L. T. 534 ; 45 AV. R. 631.— BARNES, J. 

-» 

The Obey (1866) L. R. 1 A. E. 102 ; 12 
Jur. (N.s.) 817 . — adm., applied. 

The Empusa (1879) 48 L. J. Adm. 36 ; 5 P. D. 
6 ; 41 L. T. 383 ; 28 AV. R. 263 ; 4 Asp. M. C. 
185.— ADM. 

The Warkworth (1884) 53 L. J. A4m. 65 ; 
9 P. D. 145 ; 51 L. T. 558 ; 33 AV. R. 112 ; 
5 Asp. M. C. 326. — c.A., not applied. 

Carmichael i\ Liverpool Sailing Ship Owners’ 
Mutual Indemnity Association (1887) 56 L. J. 

Q. B. 428 ; 19 Q. *B. D. 242, 246 ; 57 L. T. 550 ; 
35 W. R. 793 ; 6 Asp. M. C. 184.— C.A. 

The Warkworth, explained and applied. 

Canada Shipping Co. r. British Shipowners’ 
Association (1889) 58 L. J. Q. B. 343; 22 
Q. B. D. 727 ; 60 L. T. 863 ; 6 Asp. M. C. 388.— 
CHARLES, J., affirmed, 58 L. J. Q. B. 462 ; 23 
Q. B. D. 312 ; 61 L. T. 312 ; 38 W. R. 87 ; 6 
Asp. M. 0. 422. — c.A. 

Burrell v. Simpson (1876) 4 Ct. of Sess. Cas. 
(4th series) 177, explained. 

The Franconia (18^8) 39 L. T. 57 ; 3 P. D. 
164 ; 27 W. R. 128 ; 4 Asp. M. C. 1.— C.A. 

JAMES, L.J. —First of all, with regard to the 
case of Burrell v. Simpson , which has been cited 
to us as decided by the Scotch Court — a Court of 
co-ordinate jurisdiction on the Act of Parliament 
in question, which Act applies to all parts of the 
* United Kingdom — that case was also cited to the 
Court below, and upon it apparently the learned 
judge proceeded. Wl^en that case, however, is 
considered, it is really no authority, because the 
point which has been raised in this case as to the 
difference between a crew space between decks 
and one above the upper deck was never before 
the Court at all. It was no matter of argument 
before them, and w%s not referred 3b in anj way 
in their judgment, a75tl I should rather gather 
myself fre*n*the absence of all reference to, it 
and from the naturl of the ship that i^ pant of 
fact thc^crew space there was a crew space which 
was clearly within the section of the original 
Act [sect. ^1 of the Merchant Whipping Act, 
1854], and that the only point really in dispute 
the tonnage was, whether in a steamship 


the gross tonnage was to he taken with or without 
the deduction for crew space in any event, that 
is, was it to be the total capacity of the ship or * 
the register tonnage, with the addition of the 
amount of the deduction on account of engine- 
room ? That seemed to me to be the only point 
there — that the gross tonnage on a steamer, 
whatever it is, would have been the saine thing 
as the entire tonnage for registration had^she 
been a sailing ship ; that there was in reality no 
question before the Court as to the construction 
of the Atffc of Parliament.— p. 57. 

The Franconia, 38 L. T. 719 ; <26 AV. R. 743. 
— ADM. ; reversed, (1878) 3^ P. D. 164 ; 39 L. T. 
57 ; 27 AV. R. 128 ; 4 Asp. iff. C. 1.— C.A. 

* 

The Franconia, explained. 

The Palermo (1884) 10 P. D. 21 ; 54 L. J. P. 
46; 52 L.T. 390; 33 AV. R. 643. 

butt, j. — On behalf gf the defendants it was 
contended that in the case of The Franconia the 
Court of Appeal had in effect held that the 
owner of a foreign ship was n$t entitled to make 
these deductions (under the Merchant Shipping 
Act, 1854), unless all the provisions of the Mer- 
chant Shipping Act, 1867, had been complied 
\ftth. Having considered the case of The Fran- 
conia, I do not understand it to decide what 
was contended for by the 'defendants’ counsel. 

It decided not that the German ship in that 
action was not entitled to deduct from the 
registered tonnage the spaces allotted to the 
crew which were inclosed, and which were above 
the upper deck, that being fche deduction con- 
templated by the Act of 1854, but that she was 
not entitled to further deductions provided by 
the more recent Act of 1867. unless she had in 
all respects complied with the requirements of 
the Act. — p. 23. 

The Franconia, distinguished. 

The Zanzibar (1892) ' 61 L. J. Adm. 81 ; 
[1892] P. 233 ; 68 L. T. 297 ; 40 AV. R. 702 ; 7 
Asp. M. C. 258.— JEUNE, J. * - 

The Franconia, explained. ) 

The Petrel (1893) 62 L. J. Adm. 92 ; [1893] 

P. 320 ; 1 R. 651 ; JO L. T. 417 ; 7 Asp. M. 0. 
434.— JEUNE, P. , 

The Franconia, followed. 

The Cathay (1900) 69 L. J. P* 89 ; 82 L. T. 
823 ; 9 Asp. M. C. 100.— BARNES, J. 

The Palermo (1884) 54 L. J. Adm. 46 ; 10 
P. D. 21 ; 52 L. T. 390 ; 33 AV. R. 643 ; 

5 Asp. M. C. 369.— BUTT, J., applied. 

The Zanzibar (1892) 61 L. J. Adm. 81 ; 
[1892] P. 233 ; 68 L. T. 297 ; 40 AV. R. 702 ; 7 
Asp. M. C. 258.— C.A. ; The Petrel (1893) 62 
L. J. Adm. 92; [1893] P. 320; 1 R. 651; 70 
L % T. 417 ; 7 Asp. M. C. 434.— JEUNE, P. 

The Palermo, followed. 

The Cathay (1900) 69 L. J. P. 89 ; S2 L. T. 
823 ; 8 Asp. M. C. 100.— BARNES, J. 

The TTmMlo (1890) 60 L. J. Adm. 7* [1891] 
P. 118 ; 64 L. T. 328 ; 39 W. K. 336 ; 7 
Asp. M. C. 26.— hannen, P., distinguished. 

The Zanzibar (1892) 61 L. J. Adm. 81 ; 
[1892] P. 233 ; 68 L. T.«297; 40 AV. R. 702; 

7 Asp. M. C. 258.— JEUNE, J. And see post , 
col. 3481. ; 
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The Umbilo ( supra ), explained . 

The Petrel (1893) 62 L. J. Adm. 92 ; [1893] 
?. 320; 1 R. 651 ; 70 L. T. 417 ; 7 Asp. M. 0. 
434. — JEUNE, P. 

#• 

The Umbilo, distinguished. 

The Pflgrim (1895) 64 L. J. P. 78 ; [1895] 
P. 117 ; 11 R. <718.— BRUCE, J. 

The" Zanzibar (18&2) 61 L. J. P. 81 ; [1892] 
P. 233 ; 68 L. T. 297 ; 40 W. R. 702 ; 7 
Asp. M. C. 258. — JEUNE, j., considered. 
The Cordilleras (19C3) 73 L. J. P. 13 ; [1904] 
P. 90 ; 89 Lfi T. 673 ; 9 Asp. M. C. 506.— 
BARNES, J. m 

The Bellcaim (1885) 55 L. J. P. 3 ; 10 P. D. 
161 ; 53 L. T. 686 ? 34 W. E. 55 ; 5 Asp. 
M. C. 503. — O.A., distinguished. 

The Kronprinz (or The Ardandhu) ^1887) 56 

L. J. Adm. 49 ; 12 App. Cas. 256 ; 56 L. T. 
345 ; 35 W. R. 7S3 ; ft Asp. M. C. 124.— 
H.L. (E.). LORDS HALSBURY, L.C., BRAMWELL, 
HERSCHELL and M^CNAG-HTEN. 

LORD BRAMWELL. — In The Bellcaim , what 
was really decided was that the judgment wafl>a 
bar to any further claim being made, or to the 
same claim being made over again ; that th* 
judgment having been pronounced by the Court 
it was res judicata, a^d that the claim was gone. 
Of course, therefore, it could not be set up against 
the fund. That was the distinction between that 
case and this ; there the claim had ceased to 
exist, here it has not. — p. 50. 

The Ardandhu *(1886) 55 L. J. P. 9; 11 
P. D. 40 ; 54 L. T. 819. — c.A. ; affirmed nom . 
The Kronprinz (1887) 56 L. J. P. 49 ; 12 App. 
Cas. 256 ; 56 L. T. 345 ; 35 W. R. 783 ; 6 Asp. 

M. C. 124.— H.L. (E.). 


( Tug and Toio.') 

The Cleadon (1861) 14 Moore P. C. 97; 

• Iks4i. 158 ; 4 L. T. 157. — p.c., distin- 
guished. 

Union Slfeamship Co. v. The Aracan ; The 
American, and The Syria (1874) L. R. 6 P. C. 
127 ; 43 L. J. Adm. 30 ; 31 h. T. 42 : 22 W. R. 
927; 2 Asp. M. 0350.— P.c. 

SIR ROBERT collier (for J.C.). — The question 
remains whetl^r The Syria , though free from 
blame in fact, must nevertheless be held to blame 
Jay intendment of law. The decision of the 
learned judge upon this point appears to be 
based upon the principle shortly stated by Lord 
Kingsdown, in the passage which has been be- 
fore cited as that in which The Cleadon was 
decided, viz., that the motor power was in the 
tug, the governing power in the ship towed. 
The judge of the Admiralty Court applying this 
principle to the present case held that The 
American and The Syria constituted one vessel 
in intendment of law. This is no doubt an 
accurate representation of the relations usually 
subsisting in this country between the tug 
and the Jow. — p. 132. .. . The master of 2 he 
American appears to have undertaken to tow 
The Syria under circumstances quite excep- 
tional. Their lordships collect that he deter- 
mined to take home The Syria partly because he 
thought it his duty to'his employers, who owned 
both vessels, partly with a view to obtain sal- 
vage from the owners of The Syria’s* cargo 


(which he succeeded in doing). There is no evi- 
dence of his having been hired by the captain 
of The Syria , or having acted in any way under 
the captain of The Syria's control. On the con- 
trary, it -would appear that the governing power 
was wholly with The American. Under these 
circumstances their lordships are of opinion that 
the principle on which The Cleadon was decided 
does not apply to this case. — p. 133. 

The Cleadon, followed. 

The Englishman and The Australia (1894) 68 

L. J. P. 133 ; [1894] P. 239 ; 70 L. T. 846 ; 43 
W. R. 62.— JEUNE, P. 

The Duke of Sussex (1841) 1 W. Rob. 270; 
1 Not. of Cas. 161. — adm., referred to. 

• The Energy (1870) 39 L. J. Adm. 25 ; L. I*. 
3 A. & E. 48, 52 ; 23 L. T. 601 ; 18 W. R.1009. 
—ADM. ; The Mary (1879) 48 L. J. Adm. 66 ; 
5 P. D. 14, 17 ; 41 L. T. 351 ; 28 W. R. 95 ; 4 
Asp. M. C. 183. — ADM. 

The American, and The Syria ; Union Ship 
Co. v. Owners of the Aracan, 43 L. J. Adm. 
25 ; L* R. 4 A. & E. 226 ; 22 W. R. 845.— ADM. ; 
reversed , (1874) 43 L. J. Adm. 30 ; L. R. 6 P. C. 
127 ; 31 L. T. 42 ; 22 W. R. 927 ; 2 Asp. M. C. 
350.— P.C. 

The American and The Syria, distinguished 
hut rule applied. 

The Ifcobe (1887) 57 L. J. Adm. 33 ; 13 P. D. 
55, 59 ; 59 L. T. 257 ; 36 W. R. 812 ; 6 Asp. 

M. C. 300.— HANNEN, P. 

The American and the Syria, distinguished. 
The Englishman and The Australia (1.894) 63 
L. J. Adm. 133 ; [1894] P. 239; 70 L. T. 846; 43 
W. R. 62.— JEUNE, P. 

The Mary (1879) 48 L. J. Adm. 66 ; 5 P. D. 
14 ; 41 L. T. 351 ; 28 W. R. 95 ; 4 Asp. 
M. C. 183. — adm., distinguished. 

The Englishman and The Australia (1894) 63 
L. J. Adm. 133 ; [1894] P. 239 ; 70 L. T. 846 ; 43 
W. R. 62. — JEUNE, P. ** 

The Sinquasi (1880) 50 L. J. Adm. 5 ; 5 
P. D. 241 ; 43 L. T. 768 ; 4 Asp. M. C. 
383.— adm. ; The S*obe (1888) 57 L. J. 
Adm. 33; 13 P. D. 55; 59 L. T. 257; 
36 W. R. 812; 6 Asp. M. C. 300.— 
HANNEN, P followed. 

The Englishman and The Australia (1894) 63 
L. J. Adm. 133 ; [1894] P. 239 ; 70 L. T. 816 ; 
43 W. R. 62.— JEUNE, P. 

The Niobe, applied. 

The Morgengry and The Blackcock (1899) 69 
L. J. P. 3 ; [1900] P. 1,10 ; 81 L. T. 417 ; 48 
W. R. 121 ; 8 Asp. M. C. 591.— C.A. 

The Avon and Thomas Joliffe (1890) [1891] 
P. 7 ; 63 L. T. 712 ; 39 W. R. 176 ; 6 Asp. 
M. C. 605. — BUTT, 3., followed. 

The- Englishman and the^Australia (1894) 63 
L. J. P. 133 ; [1894] P. 230; 6 R. 743 ; 70 L. T. 
846 ; 43 W. R. 62.— JEUNE, ^ " * 

The *Avon and r Thomas Joliffe, iiippplic- 
ahle. i 

The Erankland (1901) 70 L. J. P.^2; 119011 
P. 161, 166 ; 84 L. T. 395 ; 9 Asp. M. C. 196.— 

JEUNE, J, 
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The Englishman and The Australia (lo94) 
63 L. J. P. 138 ; [1894] P. 239; 70 L. T. 
846 ; 43 W\ 11. 62 .— jeune, p., distin- 
guished. 

The Morgengrv (1899) 69 L. J. P. 3 ; [1900] 
P. 1 ; 81 L. T. 417 ; 48 W. R. 121 ; 8 Asp. M. C. 
591. ■ C.A. SMITH and WILLIAMS, l.jj. 

The Englishman and The Australia (No. 2) 
(1S94) 64 L. J. Adm. 74 ; (1895) P. 212 ; 
11 R. 757 ; 72 L. T. 203 ; 43 W. li. 670 ; 7 
Asp. M. C. 605. — bruoe J., referred to. 
The Frankland (1901) 70 L. J. P. 42 ; [1901] 
P. 161 ; 84 L. T. 395 ; 9 Asp. M. C. 196.— 

JEUNE, P. 

The Julia, Bland v. Boss (I860)' 14 Moore 
% P. C. 210 ; Lush. 224. — P.C., confirmed. ^ 
General Iron Screw Co. t*. Moss (1861) 15* 
Moore P. C. 122.— p.c. 

The Julia, approved and adopted. 

The Alice (1868) 5 Moore P. C. (n.s.) 333 ; 38 
L. J. Adm. 5 ; L. It. 2 P. C. 245 ; 19 L. T. 678 ; 
17 W. R. 209.— P.C. ; The Energy (1870) 39 

L. J. Adm. 25 ; L. R. 3 A. & E. 48 ; 23 L. T. 
601 ; 18 W. R. 1009.— adm. ; The Esk and The 
Niord (1870) 7 Moore P. C. (N.s.) 276 ; L. R. 3 
P. C. 437 ; 24 L. T. 167 ; 1 Asp. M. C. 1.— P.C. ; 1 
Smith v. St. Lawrence Tow Boat Co. (1873) L. R. 
5 P. C. 308 ; 28 L. T. 885 ; 21 W. R. 569 ; 2 Asp. 

M. C. 41.— P.C. 

The Julia, not applied. ** 

The Glannibanta and The Transit (1876) 1 
P. D. 283 ; 34 L. T. 934 ; 24 W. R. 1033 ; 3 Asp. 
M. C. 339.— O.A. 

The Julia, approved. 

Spaiglit v. Tedcastle (1.881) 6 App. Cas. 217 ; 
44 L. T. 589 ; 29 W. R. 761 ; 4 Asp. M. C. 406. 
— H.L. (e.). 

The Julia, referred to. 

The Altai r (1897) 66 L. J. P. 42 ; [1897] P. 
105 ; 76 L. T. 263? 45 W. R. 622 ; 8 Asp. M. C. 
224.— BARNES, J. 

Smith v. St. Lawrence Tow Boat Co. (1873) 
L. R. 5 P. O. 308 ; 28 L. T. 885 ; 21 
W. R. 569. — P.C., explained. 

Spaight v. Ted easily (1881) 6 App. Cas. 217, 
222 ; 44 L. T. 589 ; 29 W. R. 761 ; 4 Asp. M. C. 
406.— H.L. (e.). 

Smith v. St. Lawrence Tow Boat Co., followed • 
The Altair (1897) 66 L. J. P. 42; [1897] 
P. 305 ; 76 L. T. 263 ; 45 W. K. 622 ; 8 Asp. 
M. C. 224.— BARNES, J. 

Spaight v. Tedcastle (1881) 6 App. Cas. 217 ; 
44 L. T. 589 ; 29WV. R. 761 ; 4 Asp. M. C. 
406. — H.L. (e.), observations applied. 

The Margaret, Cayzer r. Carron Co. (18S4) 
54 L. J. Adm. 18 : 9 App. Cas. 873, 886 ; 52 L. T. 
361 ; 33 W. R. 281 ; 5 Asp. M. C. 371.— H.L. (e.). 

Spaight v. Tedc£SBtle, considered. % 

The Bernina (1887) L. J. P. 17 ; 12 P. D. 
58, 76; 56*1?. T. ^58; 35 W. R. 314.— C.A?, 
affirmed, H.L. (E.) (supra, col. 1953). % 

Spaight y. Tedcastle, applied. 

The Niobe, (1888) 57 L. J. Adm. 33 ; 13 P. D. 
55, 59 : 59 L. T. 257; 36 W. R. 812; 6 Asp. 
M. (^300,— HANNEN. P, 


Spaight v. Tedcastle, referred to. 

The Altair (1897) 66 L. J. P. 42 ; [1897] P. 
105 ; 76 L. T. 263 ; 45 W. R. 622 ; 8 Asp. M. C. ’ 
224. — BARNES, J. 

^he Quickstep (1890) 59 L. J. Adin. 65 ; 15 
P. 1). 196 ; 63 L. T. 713 ; 6 Asp. M. C. 
603. — HANNEN, p. and butt^ ,T. 'Bee 
The Snark (1900) 69 L. J. Adm. 41 ; [1S00] 

P. 105 ; 82 L. T. 42 ; 48 W! R. 279 ; 9 Asp. M. C. 
50.— C.A. 

* (Foreign Ships'). 

The M.^oxham, 45 L. J. Adnv 36 ; IP. D. 
43; 33 L. T. 463; 24 W. R. 283.— ADM. ; 
reversed , (1876) 46 L. J. w Adm. 17 ; 1 P. D. 
107 ; 34 L. T. 559 ; 24 y. R. 650.— C.A. 

The M. Moxham, distinguished. 

Chartered Mercantile Bank of India r. Nether- 
lands India Steam Navigation Co. (1883) 52 L. J. 

Q. B. 220 ; 10 Q. B. D. CBl t 536 ; 48 L. T, 546 ; 

31 W. R. 445 ; 47 J. P. 260.— C.A. 

The M. Moxham, considered. 

British South Africa Co. v. Companhia de 
Mozambique (1893) 63 L. J. Q. B. 70 ; [1893] 

C. 602 ; 6 R. 1 ; 69 L. T. 604.— H.L. (E.)\ 

The M. Moxham, explained. 

British Wagon Co. v. Gra;p(1895) 65 L. J. Q. B. 
75 ; [1896] 1 Q. B. 35 ; 73 L. T. 498 ; 44 W. R. 
113. — C.A. 

« 

The M. Moxham, applied. 

Machado v.Fontes (1897) 66 L. J. Q. B. 542 ; 
[1807] 2 Q. B. 231 ; 76 L. 588 ; 45 W. R. 
565.— C.A. LOPES and RIGBY, L.JJ. 

The M . Moxham, approved. 

Carr v. Eracis (1901) 71 L. J. Iv. B. 361 [1902] 
A. C. 176, 184 ; 85 L. T. 144; 50 W. R. 257.— 

H.L. (E.). 

Smith v. Condry (1S43) 1 How. Rep. (u. s.) 

28, obser ved' upon. 

The Halley : Liverpool, Brazil, Steam 
Navigation Co. •/.*. Benham (1868) 37 L. J. Adm. 
33 ; L. R. 2 P. C. 193 ; 18 L. T. S79> 16 W. R. 
998 ; 5 Moore P. C. (n.s.) 263.— p.C. 

The Carl Johan *(1821) cite4, 1 Hagg. 113. — 
adm., referred to. 

The Girolamo (1834)3 Hagg. 186. — adm. ; The 
Pialley (1867) 37 L. J. Adm. 1* 6 ; L. R. 2 
A. & E. 3, 13 ; 17 L. T. 329.— ADM., (reversed^ 
P. C.. supra ) ; Reg. r. Keyn (1S76) 46 L. J. 
M. C. 17, 95 ; 2 Ex, D. 63, 225 ; 13 Cox C. C. 
403.— C.O.tt. 

Cope v. Doherty (1858) 27 L. J. Ch. 600 ; 

2 De G. & J. 614 ; 4 Jur. (n.s.) 699 ; 
i> W. R. 695, referred to. * 

Reg.' v. Keyn (1876) 46 L. J. M. O. 17, 54; 

2 ]jx. D. 63, 139 ; 13 Cox C. C. 403.— C.C.R. 

The Saxonia (1801) Lush. 410 ; 15 Moore 
P. C. 262 ; 31 L. J. Adm. 201 ; S Jur. 
(N.s.) 315 ; 10W. R. 431. — P.C., explained 
and distinguished. 

Reg. v. Keyn (1876) 46 L. J. M. C. 17, 32 ; 

2 Ex. D. 63, 93 ; 13 Cox C. C. 403.— C.C.R. 

The Zollverein (1856) Swabey 96 ; 2 Jur. 
(N.s.) 429 ; 4 W. R. f*>5, — ADM., applied. 
The Halley (1867) 37 L. J. Adm. 1 ; L. R. 

2 A. &*E. 3; 16 W. R. 284.— adm., reversed, 
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P. 0. [supra, col. 3407) ; Reg. v. Keyn (1876) 46 
L. J. M. C. 17, 64 ; 2 Ex. D. 63, 160 ; 13 Cox, 
*0. C. 443. — C.C.R. ; The Leon (1881) 50 L. J. 
Adm. 59 ; 6 P. JD. 149 ; 44 L. T. 613 ; 29 W. R. 
916 ; 4 Asp. M. C. 404. — ADM. r 

The j^ollverein (supra), dicta applied. 

Adam v. British and Foreign Steamship Co. 
(1895) 07 L. J. Q. B. S44 ; [1898] 2 Q. B. 430 ; 
79 L. T. 31. — DARLING, J. 

Schooner Exchanged. M’Faddoat (1812) 
7 Cranch 116 .— ^mer, adoptee 
TheCharkieh (1873) 42 L. J. Adm. 17, 30; 

L. R. 4 A. <fc E. 59, §9 ; 2S L. T. 513 ; 1 Asp. 

M. C. 581. —ADM. 

Schooner Exchanged. M’Faddon, dictum 
adopted. 

Reg. r. Keyn (1876) 46 L. J. M/ <3. 17, 20; 
2 Ex. D. 63, 71 ; 13 Coxp. C. 403.— C.C.R. 

Gladstone v. Musurus Bey (1S62) 32 L. J. 
Ch. 155 ; 1 H. <fc M. 495 ; 9 Jur. (N.S.) 
71 ; 7L. T. 4?7 ; 11 W. R. 180.— WOOD, V.-C. 
discussed and distinguished. * 

Smith v. Weguelin (1869) 38 L. J. Ch. 465 : 
L. R. 8 Eq. 198, 214 ; 20 L. T. 724 ; 17 W. £>'. 
904.— m.r. 

Gladstone v. Musurus Bey, adopted. 
Lariviere v. Morgan (1872) L. R. 7 Ch. 555, n. ; 
26 L. T. 340.— V.-g., affirmed, 41 L. J. Ch. 746 ; 
L. R. 7 Ch. 550 ; 26 L. T. 859 ; 20 W. R. 731.— 
L.C., the latter decision reversed, H.L. (E.). See 
ante , vol. i. col. 136"o. 

Gladstone v. Musurus Bey, applied. 

The Cherkieh (1873) 42 L. J. Adm. 17, 35; 

L. R. 4 A. & E. 59, 98 ; 28 L. T. 513 : 1 Asp. 

M. C. 581.— ADM. 

Gladstone v. Musurus Bey, distinguished. 
Twycross r. Dreyfus (1S77) 46 L. J. Ch. 
510, 514, n. ; 5 Ch. D. 605, 614 ; 36 L. T. 752.— 
y.-C., affirmed, C.A. 


( Compulsory Pilotage.') 

Thames Conservators \\ Hall (1S68) 37 L. J. 
C. P. 163; L. R. 3 C. P. 415 ; 18 L. T. 
361 ; 16 W. R. 971. — C.P., observations 
adopted. 

Dodds r. Shepherd (1876) 45 L. J. Ex. 457 ; 
n Ex. D. 75; 34 L. T. 358 ; 24 W. R. 322.— EX. D. 

Thames Conservators v. Hall, not applied. 

Parsons v. Tiriling (1877) 2 C. P. 0. 119, 123 ; 
46 L. J. C. P. 230 ; 35 L. T. 851 ; 25 W. R. 255.— 
C.P.D. 

Thames Conservators v. Hall, ohser cations 
applied. 

Williams, In re. Jones r. Williams (1887)^57 
L. J. Ch. 264 ; 36 Ch. D. 573, 57S ; 57 L. T. 756 ; 
36 W. R. 34.— NORTH, J. 

Be^net v. Moita (1817) 7 Taunt. 258.— C.P., 
held overruled. 

Rodrigues v. Melhuish (1854) 10 Ex. 110; 24 
L. J. Ex. 26 ; 2 W. Ii. 518.— EX. 

PARKE, B. — Assuming the obligation to take a 
pilot on board to be 7 cast upon the captain by 
this Act of Parliament, on the ground that the 
payment of the rates in. t be \\o.U\re of a^enalty. 


the owners must show that at the time the vessel 
was proceeding to sea. They must also show 
that the act was exclusively that of the pilot. 
In Rennet y. Moita it was held that where a 
pilot is on board an injury occasioned by negli- 
gence in the navigation of the vessel primdfacie 
is attributable to the pilot, and that he, and not 
the owner, is responsible for it, but this doctrine 
was overruled by a case before the Privy Council 
of Hammond v. Rogers (m/m, col. 3428). — 
p. 115. 

Rodrigues v. Melhuish, applied. 

The Maria (1867) L. R. 1 A. & E. 358, 361 ; 1G 
L. T. 717 ‘ 15 W. R. 1113.— ADM. ; The Woburn 
Abbey (1869) 38 L. J. Adm. 28 ; 20 L. T. 621.— 

ADM. 

* Rodrigues v. Melhuish, distinguished and 
dicta applied. 

Wood c. Smith, The City of Cambridge (1874) 
43 L. J. Adm. 11 ; L. R. 5 P. C. 451, 456; 30 
L. T. 439 ; 22 W. R. 578.— P.C. 

Rodrigues v. Melhuish, followed. 

The Cachapool (1881) 7 P. D. 217 ; 46 L. T. 
171 ; % Asp.M. C. 502.— PHILLIMORE, SIR R. 

Rodrigues v. Melhuish, considered. 

The Servia, The Corinthia (1898) 67 L. J. P. 
36 ; [1898] P. 36 ; 78 L. T. 54 ; 46 W. R. 492 ; 
8 Asp. M. C. 353.— BARNES, J. 

Th<T Gipsey King (1S47) 2 W. Rob. 537. — 
ADM., adopted. 

The City of Cambridge, Wood v. Smith (1874) 
43 L. J. Adm. 11 ; L. R. 5 C. P. 451, 460 ; 30 
L. T. 439 ; 22 W. R. 578.— P.C. 

The Gipsey King, followed. 

The Margaret (1880) 50 L. J. Adm. 3 ; 5 P. D. 
23S ; 42 L. T. 663 .— adm., reversed, c.A. {ante, 
col. 3398). 

The Gipsey King, applied. 

The Rigborg’s Minde (18&3) 52 L. J. Adm. 
74 ; 8 P. D. 132 ; 49 L. T. 232 ; 5 Asp. M. C. 
123.— C.A. ~ 

The Gipsey King and The "Rigborgs Minde", 

applied. 

The Monte Rosa (1892) 62 L. J. Adm. 20 ; 
[1893] P. 23 ; 1 R. 557 ; 68 L. T. 299 ; 41 
W. R. 304 ; '7 Asp. M. C. 326.— BARNES, J. 

The Killarney (1862) 30 L. J. Adm. 41 ; 
Lush. 427 ; 6 L. T. 908. — ADM., referred 
to. 

General Steam Navigation Co. r. Britisir 
Colonial Steam Navigation Co. (1869) 38 L. J. 
Ex. 97 ; L. R. 4 Ex. 238, 247 ; 20 L. T. 581 ; 17 
W. R. 741.— EX. CH. * 

The Killarney, followed. 

The Hankow (1879) 48 L. J. Adm. 29 ; 4 
P. D. 197; 40 L. T. 335 ; 4 Asp. M. C. 97.— 
SIR R. PHILLIMORE 

The Annapolis, Th^ Johanna Stoll (1861) 
« Lush. 295 ; 30 L. J v Admr2*l ; 4 L. T. 

* 4rl 7. — ADM. , ap pi i ed. 

General Steam Navigation Co. r. British and 
Colonial Steam Negation Co. (1869) 38 L. J. 
Ex. 97 ; L. R. 4 Ex. 238, 247 ; 2/) L. T. 581 ; 
17 W. R. 741. — ex. ch. ; The Woburn Abbey 
(1869)38 L.. J. Adm. 28 ; 20 L. T. 621. — AJJM.., 
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The Lion (lftf>9) 38 L. J. P. C. 51 ; L. E. 2 ?. C. 
525, 532 : 6 Moore P. 0. (N.s.) 163 ; 21 L. T. 
41 ; 17 W. R. 993. — p.C. ; Reg. v. Kevn (1876) 

46 L. J. M. 0. 17, 92 ; 2 Ex. D. 63, 219 ; 13 
Cox 0. C. 403. — c.c.K. : The Princeton (1878) 

47 L. J. Adm. 33 : 3 P. D. 90, 95 ; 38 L. T. 260 ; 
3 Asp. M. C. 562. — ADM. 

The Woburn Abbey (1869) 3S L. J. Adm. 
28 ; 20 L. T. 621 ; 3 Asp. M. C. (o.S.) 240. 
— ADM., applied . 

The Princeton (1878) 47 L. J. Adm. 33 ; 3 
P. D. 90, 95 ; 38 L. T. 260 ; 3 Asp. M. C. 562.— 

ADM. 

The Woburn Abbey and The Princeton 

(suprai). considered. 

.^Tlie Servia, The Carinthia (1898) 67 L. J. P., 
36 ; [1898] P. 36 ; 78 L. T. 54 ; 46 W. R. 492 
8 Asp. M. C. 353 . — baenes, j. 

General Steam Navigation Co. v. British 
and Colonial Steam Navigation Co. (1869) 
38 L. ,T. Ex. 97; L. R. 4 Ex. 238; *20 
L. T. 581; 17 W. R. 741 .— ex. ch., 
adopted. 

The Lion (1869) 38 L. J. Adm. 51, 54 ; L*. E. 2 
1>. 0. 525, 531 ; 6 Moore P. C. (N.S.) 163 ; 21 
L. T. 41 ; 17 W. R. 993. — P.C. (See extract, 
infra, col. 3431.) 

General Steam Navigation Co. v. British 
and Colonial Steam Navigation Co., 

•not agtplied. 11 

The Hankow (1879) 48 L. J. Adm. 29 ; 4 
P. D. 197 ; 40 L. T. 335 ; 4 Asp. M. C. 97.— 
ADM. 

General Steam Navigation Co. v. British 
and Colonial Steam Navigation Co., 

explained and distinguished . 

The Guy Mannering (1882) 51 L. J. Adm. 57 ; 

7 P. D. 132 • 46 L. T. 905 ; 30 W. R. S35 ; 4 
Asp. M. C. 553.— C.A. 

General Steanl Navigation Co. v. British 
and Colonial Steam Navigation Co., 

followed. "* 

. The Charlton (1895) 11 R. 825 ; 73 L. T. 49 ; 

8 Asp. M. C. 29.— C.A. 

General Steam Navigation Co. v. British 
and Colonial Steam Navigation Co. and 
The Charlton, distinguished. 

The Servia, The Carinthia (1898) 67 L. J. P. 
36 ; [1898] P. 36 ; 78 L. T. 54 ; 46 W. R. 492 ; 
8 Asp. M. C. 353.— BAENES, J. 

The City of Cambridge, Wood v. Smith 
(1874) 43 L. J. Adm. 11 ; L. R. 5 P. G. 
451 ; 30 L. T. 439 ; 22 W. li. 578.— 
p.C., applied. 9 

The Princeton (1878) 47 L. J. Adm. 33 ; 3 
P. 1). 90 ; 38 L. T. 260 ; 3 Asp. M. 0. 562.— 
ADM. 

The City of Cambridge, considered. 

The Servia, The Carinthia (1898) 67 L.tJ. P. 
36 ; [1898] P. 36 ; 78*L. T. 54 ; 46 W. R. 492 ; 
8 Asp. M. <3. 353.— ^AKNES, J. ’ 

The^Guy Mannering (18S2) 51 E. J. Adm. 
57 ; 7 P. D. 132 ; 46 L. T. 905 ; 30 W. R. 
835 ; Asp. M. C. 553. — c.A., adopted. 

The Augusta (1887) 57 L. T. 326 ; 6 Asp. M. C. 
161^-C.A. ; and The Agnes Otto (1887) 56 L. J. 


Adm. 45 ; 12 P. D. 56 ; 56 L. T. 746 ; 35 W. R. 
550 ; 6 Asp. M. 0. 119. — butt, j. 

The Cachapool (1881) 7 P. D. 217; 46 
9 L. T. 171 ; 4 Asp. II. C. 502.— ADM., 
considered. 

The Servia, The Carinthia (1898) 67 L. J. P. 
36 ; [1898] P. 36 ; 78 L. T. 54 ; 4« W.^R. 492 ; 

8 Asp. M. C. 353.— BAENES, J. a 

l* * 

The Servia, The Carinthia (supra), con- 
sidered. 

The Mercedes de Larrimlga (1904) 73 L. J. P. 
65 ; [1904]’1\ 215 ; 90 L. T. 520.-r*BABNES, J. 

The Diana (1842) 4 Moore P. C. 11. — P.C., 

principle applied. 

The Iona (1867).— P.t!. (post, col. 3429). 

The Christiana, Hammond v. Rogers (1850) 

7 Moore P. C. 160.— P.C., applied. 

Rodrigues v. Melhuisji (1854) 10 Ex. 110 ; 24 
L. J. Ex. 26 ; 2 W. R. 518. — EX. (see extract, 
ante, col. 3425) ; The Argo (1859) Swab. 462. — 
adm. ; The Iona (1867) 4 Mocre P. C. (N.s.) 336 ; 
L. 1 P. C. 420, 432 ; 16 L. T. 158,— P.C. ; The 
Veiasquevs (1867) 36 L. J. Adm. 19,21 ; L. R. 

1 P. C. 494, 49S ; 4 Moore P. C. (n.s.) 426 ; 16 
J?. T. 777 ; 16 W. R. 89.— P.C. 

The Christiana, recognised and approved. 

Wood v. Smith, The City of Cambridge 
(1S74) L. R. 5 P. C. 451 ; 43 L. J. Adm. 11 ; 30 
L. T. 439 ; 22 W. R. 57S.-P.Ct 

SIE MONTAGUE E. smith (for the Court). — 
The relative duties of the wew and pilot were 
discussed in two cases, which are to be found in 
the 7th Moore. The first is The Christiana. 
In that case Mr. Baron Parke, in giving the 
judgment of the committee, says, “The duties 
of the master and the pilot are in many respects 
clearly defined. Although the pilot has charge 
of the ship, the owners are most clearly respon- 
sible to third persons for the sufficiencies of the 
ship and her equipments, the competency of the 
master and crew, and their obedienej^o tho 
orders of the pilot in everything that concerns 
his duty, and, under ordinary circumstances, wc 
think that his commands are to be implicitly 
obeyed. To him belongs the whole conduct 
of the navigation of the ship, to the safety 
of which it is important that the chief direc- 
tion' should be vested in one onjy .... The 
pilot had unquestionably the sole direction of 
the vessel in those respects where his local# 
knowledge is presumably required. The direc- 
tion, the course, the manoeuvres of the vessel 
when sailing belong to him, and the Trinity 
Masters, therefore, rightly decided that the 
neglect to set the staysail and jib, after The 
Christiana was driven from her© anchorage, was 
the fafllt of the pilot alone. It was also his sole 
duty to select the proper anchorage place, and 
m<3de of anchoring, and preparing for anchoring, 
as was held to be clear in the case of The Gipsy 
King (supra, col. 3426).” And in The Luchlibo 
(infra, col. 3429), Lord Kingsdown in giving 
the judgment of the committee in that* case, it 
being a question whether the vessel ought to 
have sailed through the Downs, says : “ It was 
| contended at the bar that in this case the 
I impropriety of sailing through the Downs was 
so manifest that the cap&iin ought to have 
refused, in spite of the pilot’s opinion, to permit 
the shty to proceed, but we cannot assent to 
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this. It would be very dangerous to hold that 
there can be any divided authority in the ship 
'with reference to the same subject ; and whether 
the ship was to anchor or to proceed was a 
matter which we think belonged exclusively to 
the pilot to decide.” — p. 459. 

The^Loeyibo, 3 W. Rob. 310. — adm. ; re- 
versqi on the facts , (1851) 7 Moo. P. 0. 427. — 
P.c. ” " * 

The Lochliho (supra, fn. P.c.), approved. 

Wood v. Smith, ThcjpCity of Cambridge (1874) 
43 L. J. Adm. 11 ; L. E. 5 P. C. 4*1 ; 30 L. T. 
439 ; 22 W. S. 578. — P.c. See extract, supra, 
col. 3428. 

The lochliho, approved. 

The Oak field (1886) 11 P. D. 34; 55 L. J. 
Adm. 11 ; 54 L. T. 578 ; 34 W. R. 687 ; 5 Asp. 
M. C. 575. — HANNEN, P. 

hannen, P. — Thus ^he question remains 
whether the part played by the captain was 
such an interference with the pilot as to take 
away the responsibility. It was pointed out by 
Dr. Lushington in the The Lochliho that a sug- 
gestion made to the pilot does not take av&iy 
the responsibility from him. It rests with the 
pilot to form an opinion in regard to tlft 
captain’s suggestion, and it is only when the 
captain gives an oi4er contrary to that of the 
pilot that he takes the responsibility for the 
manoeuvres on himself and removes it from the 
pilot. — p. 36. • 

The Argo (1859) Swabey 462.— adm., 
applied. • 

The Monte Rosa (1892) G2 L. J. Adm. 20 ; 
[1893] P. 23 ; 1 E. 557 ; 68 L. T. 299 ; 41 W. R. 
304 ; 7 Asp. M. C. 326.— BARNES, J. 

The Bilbao (1860) Lush. 149 ; 3 L. T. 33S. 

—ADM. 

Adopted, Everard v. Kendall (1870) 39 L. J. 
C. P. 234, 237 ; L. E. 5 C. P.428, 434 ; 22 L. T. 
408 ; 18 W. E. 892. — C.P. ; explained and dls- 
tmffuhJtea, The Cynthia (1876) 46 L. J. Adm. 
58, *61 ; 2 P. D. 52, 57 ; 36 L. T. 189 ; 3 Asp. 
M. C. 37S.— adm. ; referred to, The Vera Cruz 
(1884) 53 L. ,J. Adm. 33; 9 P. D. 88, 99; 51 
L. T. 104 ; 32 W. E. 7S3 ; 5 Asp. M. C. 270.— C. A. 

The Iona, London and Edinburgh Shipping 
Co. v. Q^wners of the Emily Fanny (1867) 
4 Moore P. C. (N.s.) 336 ; L. R. 1 P. C. 
^ 426 ; 16 L. T. 158. — P.C., explained and 

applied. 

The Velasquez (1S67) 36 L. J. Adm. 19, 21 ; 
L. R. 1 P. C. 494, 499 ; 4 Moore P. C. (N.s.) 
426 ; 16 L. T. 777 ; 16 W. R. 89.— P.C. 

The Iona, applied. 

The Minna (1868) L. R. 2 A. & E. 97.-<ADM. 

The Iona, approved, 

The Calabar, Moss v. African Steamship Uo. 
(1868) L. R. 2 P. C. 238. 241 ; 19 L. T. 768. 
— P.c. 

The Iona, applied. 

The Cynthia (1876) 46 L. J. Adm. 58, 61 ; 2 
P. D. 52, 57 ; 36 L. T. 189 ; 3 Asp. M. C. 378.— 
ADM. 

The Iona, observed upon. 

Clyde Navigation 'do. v. Barclay (1877) 36 
L. T. 379 ; 1 App. Cas. 790 ; 3 Asp. M. C. 390.— 
H.L. (sc,). - 


lc&d Chelmsford. — There has -been some 
little confusion in the cases as to the onus pro - 
hatidi. In the case of The Iona , which was relied 
upon in the judgment of the Court belowj and 
mentioned in the argument at the bar, Kin- 
dersley, V.-C., is reported to have said : “It is 
not enough for the owners to prove that there 
was fault or negligence in the pilot ; they must 
prove to the satisfaction of the Court which has 
to try the question that there was no default 
whatever on the part of the officers and crew of 
their vessel, or any of them, which might have 
been in any way conducive to the damage.” 
The learned Vice-Chancellor imposes on the 
owners a sort of negative proof which it is im- 
possible for them to give. If, instead of saying, 
“They must prove that there was no default,” 
iie had said, ** It must be proved that there w'cs 
no fault on the part of the officers and crew,” 
he would have been perfectly correct. The 
condition of exemption that the owners should 
prove that the accident arose entirely from the 
fault of the pilot, is one which must be fairly 
and reasonably interpreted. The owners having 
proved fault on the part of the pilot sufficient 
to cause, and in fact causing the calamity, must, 
therefore, in the absence of proof of contribu- 
tory fault of the crew, be held to have satisfied 
the condition on which exemption depends, and 
are not to be called on to adduce proof of a 
negative character, to exclude the mere pos- 
sibility of contributory default. It may be that 
in the course of the evidence of the owners to fix 
the responsibility solely upon the pilot, certain 
acts or omissions on the part of the crew may 
come out, and it will then be incumbent on 
the owners to show satisfactorily that those 
acts or omissions in no degree contributed to 
the accident. — p. 379. 

The Iona, disapproved. 

The Daioz (1877) 47 L. J. Adm. 1 ; 37 L. T. 
137; 3 Asp. M. C. 477.— C.A. 

The Velasquez (1867) 36 L. J. Adm. 19 ; L. R. 

1 P. C. 494 ; 4 Moore P. C. (N.s.) 426 ; 16 
L. T. 777 ; 16 W, R. 89 .— p.c., approved. 

The Benmohr (1904) 52 W. R. 686. — barnes, ,t. 

Clyde Navigation Co. v. Barclay (1876) 1 
App. Cas. 790 ; 36 L. T. 379 ; 3 Asp. M. C. 
390. — H.L. (SC.), followed. 

The Daioz (1877) 47 L. J. Adm. 1 ; 37 L. T. 
137; 3 Asp. M. C. 477.— C.A. 

Clyde Navigation Co. v. Barclay, observed 
■upon. 

Spaight r. Tedcastle (1881) 6 App. Cas. 217 ; 
44 L. T. 589 ; 29 W. R. 671 ; 4 Asp. M. C. 406.--* 
H.L. (E.). 

Clyde Navigation v, Barclay, considered. 

The Indus (1886) 56 L. J. Adm. 88 ; 12 P. D. 
46 ; 56 L. T. 376 ; 34 W. R. 490 ; 6 Asp. M. C. 105. 
— C.A. ESHER, M.R., LINDLEY and LOPES, L.J,T. 

ESHER, M.R. — Clyde Xarigation Oo.v. Barclay 
comes to this, that where there is a prima facie 
case jnade otfo by the plaintiff, and the answer is 
compulsory pilotage, andT where the defendant 
gives evidence which prima facie jf?orses that the 
accident* was solely the fauit of the pilot, the 
plaintiff cannot require the defendant go on 
to prove that he, the defendant, was not guilty 
of some negligence contributing to the accident. 
The burden is then upon the plaintiff to give 
some evidence of such contributory negliggace. 
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That case does not interfere with the docOine. 
which has been so long acted upon, as to what 
the defendant must prove in such a case.— 
pp. 89, 90. 

The Ripon (1885) 54 L. J. Adm. 56 ; 10 P. D. 
65 ; 52 L. T. 438 ; 33 W. R. 659 ; 5 Asp. 
M. C. 365.— -BUTT, J., explained. 

The Monte Rosa (1892) 62 L. J. Adm. 20 ; 
[1893J P. 23 ; 1 R. 557 ; 68 L. T. 299 ; 41 W. R. 
304 ; 7 Asp. M. C. 326. — BARNES. J. 

Lucey v. Ingram (1840) 9 L. J. Ex. 196 ; 6 
M. & W. 302.— ex. .followed. 

The Stettin (1862) 31 L. J. Adm. 208 ; Br. & 
Lush. 199; 0L. T. 613. — P.C., explained. 
General Steam Navigation Co. v. Colonial 
Steam Navigation Co. (1869) L. R. 4 Ex. 238 ; 

6 L. J. Ex. 97; 20 L. T. 581 ; 17 W. R. 741.-* 
EX. CH. 

byles, J. (for the Court). — Our judgment 
does not conflict with the decision of the Judicial 
Committee of the Privy Council in the case of 
The Stettin ; for in that case the pilot appears 
originally to have been taken on board where 
and when by law there was no necessity to take 
him. It would be superfluous for us to express 
any opinion on the case of Lucey v. Ingram , or 
its applicability to the case now under considera- 
tion. — p. 247. 

Lucey v. Ingram, explained. 

The Stettin, followed. 

The Lion (1869) 38 L. J. Adm. 5Li L. R. 

2 P. C. 525 ; 6 Moore P. C. (N.s.) 163 ; 21 L. T. 
41 ; 17 W. R. 993.— P.C. 

LORD romilly. — Accordingly, contrasting the 
extended exoneration in 6 Geo. 4. c. 125, s. 55, 
with the more limited exoneration in 17 & 18 
Viet. c. 104, s. 388, and the policy suggested by 
Parke, B., as the ground of the former, with that 
suggested by Byles, J., in General Steam Navi- 
gation Co. v. British Colonial Steam Navigation 
Co. (supra, col. 3427), with leference to the latter, 
their lordships are of opinion that the true inter- 
pretation of the enactment by which the present 
case is governed depends on this, whether the 
employment of the pilot was compulsory, ami 
-that it cannot be affected by any thing decided in 
Lucey v. Ingram, and that the authority or sound- 
ness of the* decision in The Stettin is not in any 
way prejudiced by $he omission to notice the 
case of Lucey v. Ingram. 

Lucey v. Ingram, explained and not applied. 
The Guy Mannering (18S2) 51 L. J. Adm. 57 ; 

7 P. D. 132, 185 ; 46 L. T. 905 ; 30 W. R. 835 ; 
4 Asp. M. C. 553.— C.A — 

The Stettin, disapproved. 

The Hankow (1879) 48 L. J. Adm. 29 ; 4 P. D. 
197, 202 ; 43 L. T. 335*; 4 Asp. M. C. 97.— ADM. 

Dodds v. Embleton (1S26) 9 D. & B. 27 ; 5 
L. J. (O.S.) K. B. 65. — K.B., approved. 
Tyne Improvement Commissioners v. General 
Steam Navigation Co. (1866) L. R. 2 Q. B. 65 ; 
36 L. J. Q. B. 22 ;»8B.& S. 66 ; 15 L. % 487; 
15 W. R. 178.— EX. c3. 

i * * 

The Hanna, (ft66) 36 L. J. Adm-1 ;*L. R. 
\A. A E. 283 ; 15 L. T. 334*; 15 W. R. 
263. — adm., followed. 

* The Vestal (1882)* 51 L. J. P. 25 ; 7 P. D. 240 ; 
46 L. T. 492 ; 30 W. R. 705 ; 4 Asp. M. C. 515.—* 

SIjyEt. PHILLIMORE. 


The Agricola (1843) 2 W. Rob. 10 ; 7 Jur. 
157. — ADM., adopted. 

The Lion (1869) 38 L. J. Adm. 51, 55 ; L. R.» 
2 P. C. 525, 532 ; 6 Moore P. C. (N.s.) 163 ; 21 

L. J. 41; 17 W. R. 993. — P.C. 

The Agricola, not applied. 

Courtney v. Cole (18S7) 56 L. J. M*: C. 141 ; 
19 Q. B. D. 447 ; 57 L. T. 409 ; 3^ W. B. Q 8 j 6 
Asp. M. C. 169 ; 52 J. P. £0.— Q.B.D. 

The Agricola, followed 

The Wines tead (1895) 64 L. J. P. 51 ; [1895] 

P. 170 ; 72-. L. T. 91 ; H R. 720 ; 7 Asp. M. C. 
547. — BRUCE, J. ; and The Glanptwyth (1899) 
68 L. J. P. 37 ; [1899] P. *118 ; 80 L. T. 204 ; 8 
Asp. M. C. 513— JEUNE, P. 

The Lloyds (or Sea Queen) (1863) Br. & L. 
359 ; 32 L. J. Adm. 197 ; 9 L. T. 236.— 
adm., not applied. 

Courtney v. Cole (1887) 56 L. J. M. C. 141 ; 19 

Q. B. D. 447 ; 57 L. T. 409 ; 36 W. R. 8 ; 6 Asp. 

M. C. 169 ; 52 J. P. 20.— Q.B.D. 

The Lloyds (or Sea Queen), followed. 
tfhe Winestead (1895) 64 L. J. P. 51 ; [1895] 
P. 170; 72 L. T. 91 ; 11 R. 720; 7 Asp. M. C. 
^47.— BRUCE, J. ; The Glanystwyth (1899) 68 

L. J. P. 37 ; [1899] P. 118 ; 80 L. T. 204 ; 8 Asp. 

M. C. 513.— JEUNE, P. 

Courtuey v. Cole (18S7) 5G L. J. M. C. 141 ; 
19 Q. B. D. 447 ; 57 L. T. 409 ; 36 W. R. 
8. — Q.B.D., distinguished. 

The Winestead (1895) 64 L. J. P. 51 ; [1895] 
P. 170 ; 72 L. T. 91 ; 11 R.-720 ; 7 Asp. M. C. 
547.— BRUCE, J. 

The Winestead (1895) 64 L. J. P. 51 ; [1895] 
P. 170 ; 72 L. T. 91 ; 7 Asp. M. C. 547 ; 11 
R. 720.— BRUCE, J., followed. 

The Glanystwyth (1899) 6S L. J. P. 37 ; [1899] 
P. 118 ; 80 L. T. 204 ; 8 Asp. M. C. 513.— 

JEUNE, P. 

The Rutland (1896) 65 L. J. P. 91 ; [1896] 
P. 281 ; 75 L. T. 48 ; 45 W. R. oST— C.A?; 
affirmed , (1897) 66 L. J. Adm. 105 ; [1897] 
A. C. 333 ; 76 L. T. 662.— H.L. (E.). 3 

The Rutland apd The Sutherland (1887) 56 
L. J. Adm. 94; 12 P.JD. 154 ; 57 L. T. 
631 ; 36 W. R. 13 ; 6 Asp. M. C. 181.— 
hannen, p., distinguished. 

The Glanystwyth (1899) 68 L. 3. P. 37 ; [1899] 
P. 118; 80 L. T. 204; 8 Asp. M. C. 513.— 
JEUNE, P. 

The Earl of Auckland (1861) Lush. 387; 
15 Moore P. O. 304; 5 L. T. 558; 10 
W. R. 124.— P.C., considered. 

The Bristol City (1901) 71 L. J. P. 5 ; [1902] 
P. 10,; 85 L. T. 694 ; 50 W. R. 383 ; 9 Asp. M. C. 
274. — JEUNE, P. 

% The Earl of Auckland, followed. 

The Cayo Bonito (1902) 86 L. T. 867 ; 51 
W. R. 269 ; 67 J. P. 158.— BARNES, J. 

The Vesta (1882) 51 L. J. Adm. 25 ; 7 
P. D. 240 ; 46 L. T. 492 ; 30 W. R. 705. 
— ADM., distinguished. 

The Cayo Bonito (1902) 86 L. T. 867 : 51 
W. R. 269 ; 67 J. P. 158.— BARNES, J. 

The Temora (I860) L*sh. 17 ; 1 L. T. 418. — 
ADM., inapplicable. 

The* Hanna (1866) 36 L. J. Adm. 1 ; L. R 
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1 A. & E. 288 ; 15 L. T. 334 ; 15 W. R. 263.— 

ADM. 

The Temora {supra), referred to. 

General Steam Navigation Co. r. British 
Colonial Steam Navigation Co. (1869) 38 y. J. 
Ex. 97, 99 ; L. R. 4 Ex. 238, 247 ; 20 L. T. 581 ; 
17 W. ^ 741.— EX. CH. 

The Temora, considered. 

Ine AV arsaw (1S9&) 67 L. J. P. 50 ; [189S] 
P. 127 ; 78 L. T. 327 ; 46 W. R. 638 : 8 Asp. 
M. C. 399. — BARNES, J. „ 

ft 

The Johann Sverdrup (1886) 58 L. J. Adm. 
63 ; 1&P. D. 43 ; 56 L. T. 256 ; 35 W. R. 
300 : 6 Asp. M. C. 73. — C.A., distinguished. 
The Warsaw (1898) 67 L. J. P. 50 ; [189S3 P. 
127 ; 78 L. T. 327 ; 46 W. R. 638 ; 8 Asp. 
M. C. 399. 


BftETT, M.R.— In 'The Libra, the *ule [No. 23, 
Thames Rules] had to be applied to a vessel 
which sighted the # other in the reach, while 
above the point, and before she began to round ; 
it is now argued that the rule does not apply to 
the present case, since it is said that in The Libra. 
this Court intimated that the rule would not 
apply to a vessel already on the point. But that 
is not the effect of the decision in The Libra. 

I think that the rule applies though the vessel is 
off, or more correctly speaking on, the point 
when she first ought to have seen the other 
vessel. Clearly, if the vessel is not already on 
or off the point, she ought, so far as she can, not 
to go on to the point until the other vessel comes 
round and is clear. But if she is already on the 
point what is she to do? In my opinion, she ^ 
ought to remain as nearly as she can in the sa^ie 


G-orell BARNES, J. — Although it is stated in 
the judgment of the learned judges who decided 
that case [The Johann & verdrup] that the effect 
of sect. 16 of the said order was to abolish com- 
pulsory pilotage in the Tyne, they were not 
dealing with the* case of a vessel carrying 
passengers between ports in the British islands. 
... It was held that the [Tyne. Pilotage Ofder 
Confirmation] Act of 1865 superseded the pilot- 
age provisions of the Act of 1801, and that fio 
obligation to employ a pilot was imposed by the 
said 16th section *uipon any vessel, whether 
British or foreign. It will be seen that no 
question was raised or considered as to the effect 
of sect. 354 of the Merchant Shipping Act, 1854, 
for which sect. 604 of the Act of 1894 is now 
substituted. The order of IS 65 was made under 
the powers conferred by sect. 39 of the Merchant 
Shipping Act, 1862 (replaced by certain sections 
of the Act of 1894), and confirmed by the Act of 
1865, and, although it superseded the local Act of 
1801, and substituted new regulations for those 
contained in that Act, there is nothing in it in- 
consistent with sect. 354 of the Act of 1854 or 
sect. 604 of the Act of 1894 [by which pilotage 
is made compulsory upon vessels carrying pas- 
^enger&TThetween ports in the British Islands]. — 
p. 52. 

The Neptune the Second (1814) 1 Dod. 467. 
— adm., not followed. 

The Protector (1839) 1 W. Rob. 45. — adm. 
dr. lushingt'on. — [The learned judge refused 
to follow this case on the ground that Lord 
Stowell’s attention had not been called to the 
statute 52 Geo. 3, c. 39, which had just then 
-been passed. u The decision in that case, there- 
fore, is necessarily of no authority with respect 
to that statute, and, of course, could not be with 
respect to one which passed subsequently.”] — 
p. 49. 

The Neptune the Second, applied. 

. The Halley (f867) 37 L. J. Adm. 1 ; I- E. 2 
A. & E. 3, 14 ; 16 W. R. 284. — ADM., reversed, 
P.C. (supra, col. 3407). - 

The Girolamo (1834) 3 Hagg. Adm. 186. — 
adm. ; and The Protector (1839) 1 W. Rob. 
45. — ADM,, dicta adopted. 

The Mary (1879) 48 L. J. Adm. 66 ; 5 P. D. 
14 ; 41 L. T. 351 ; 28 W. R. 95.— ADM. 

( The Regulations .) 

The Libra (1881J 6 P. D. 139 ; 45 L. T. 161 ; 
4 Asp. M. C. 429. — c.A., explained. 4 
The Margaret (1884) 9 P. D. 47 . — c.a.~ 


place with respect to her course up and down 
the river. — p. 49. 

The Owen Wallis (1874) 43 L. J. Adm. 36 ; 

L. R. 4 A. & E. 175 ; 30 L. T. 41 ; 22 
W. R. 695. — ADM., adopted. 

The Swallow (1876) 36 L. T. 231, 232 .— adm., 
reversed, c.A. 

The Edith (1876) Ir. R. 10 Eq. 345.— C.A., 
followed. 

The Dunelm (1884) 53 L. J. Adm. 81 ; 9 P. D. 
164. 176 ; 51 L. T. 214 ; 32 W. R. 970 ; 5 Asp. 
M. C. 304.— C.A. 

The Dunelm (1884) 53 L. J. P. 81 ; 9 P. D. 
?64 ; 51 L. T. 214 ; 32 W. R. 970 ; 5 Asp. 

M. C. 304. — C.A., referred to. 

The Chusan (1885) 53 L. T. 60 ; 5 Asp. M. C. 
476.— BUTT, J. 

The Dunelm, observations applied. 

The Tweedsdale (18S9) 58 L. J. Adm. 41 ; 14 
P. D. 164, 169 ; 61 L. T. 371 ; 37 W. R. 783 ; 6 
Asp. M. C. 430— butt, J. 

The Concordia (1866) L. R. 1 A. & E. 93 ; 
12 Jur. (N.S.) 77 ; 14 L. T. 896.— ADM., 
explained. ** 

The Carlotta (1899) 68 L. J. P. 87 ; [1899] P. 
223 ; 80 L. T. 664. — BARNES, J. 

The Esk and The NiorcL (1871) 7 Moore 
P. C. (N.S.) 276 ; L. R. 3 P. 0. 436 ,* 24 
L. T. 167; 1 Asp^ M. G. 1.— P.C., dis- 
tinguished. 

Tlie Franconia (1876) 2 P. D. 8 ; 35 L. T. 721 ; 
25 W. R. 197 ; 3 Asp. M. O. 295.— C.A. 

The Velocity (1869) L. R. 3 P. C. 44 ; 39 
L. J. Adm. 20 ; 6 Moore P. O. (N.s.) 263 ; 
21 L. T. 686; 18 W. R. 264.— 1>.C.. 
followed. 

Malcolmson i\ General Steam Navigation Co. 
(1872) L. R. 4 P. C. 519 1 9 Moore P. C. (N.s.) 
352 ; 27 L. T. 769 ; 21 Vi/. R. 273 ; 1 Asp. M. 0. 
484.— P.c. 

The Velocity, explained and distinguished. 
The Franconia (1876) 2 P. JO. 8, 14*; 35 L. T. 
721 ; 25 W. JR. 197 ; 3 Asp. M. C. 295.— C.A. 

The Velocity, considered 
- The Oceano (1878) 3 P. D. 60.— 'O.-t. 

James, L. j. (for the Cour t ). — It was suggested 
to us thatfthe decision of the Privy Council in 
The Velocity had established that the rule as to 
crossing ships did not apply to the river Thames.* 
It is difficult to conceive how a decision of the 
Privy Council on the general maritime in 
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1809, could be beld so to nullify an express pro- 
vision in tfie local legislation promulgated in the 
year 1872, specially and exclusively for the regu- 
lation of the navigation of the Thames itself. It 
may be convenient further to notice that there 
seems to be a great misapprehension, induced 
probably by the marginal or headnote of the 
case, as to what was really decided by that 
case . . ' . . all that was really decided was, that 
in the particular part of the Thames, and under 
the particular circumstances which the Court 
had to deal with in that case, a vessel was not 
by that rule exonerated from the consequences 
of her omission to do what good seamanship 
required her to do. And this is made quite clear 
in the subsequent case of The Ranger (infra ). — 

^ p. 04. 

* The Velocity, referred to. 

The Pekin (1897) 60 L. J. P. C. 97 ; [1897] 
A. C. 532 ; 77 L. T. 443.— P.c. ; and The Car- 
lotta (1899) 68 L. J. P. 87 ; [3 899] P. 223 ; 80 
L. T. 664. — BARNES, J. 

The Ranger (1872) 9 Moore P. C. (N.S.) 352 : 
L. R. 4 P. C. 519 ; 27 L. T. 769 ; 21 W. R. 
273. — P.C., referred to. *» 

The Oceano (1878) 3 P. D. 60. — c.A. (nee 
extract, svpra) ; and The Pekin (1897) 66 L. J. 
P. C. 97 ; [1897] A. C. 532 ; 77 L. T. 443.— P.C. 

The Ranger, explained. 

The Carlotta (1899) 68 L. J. P. 87 ; [1899] P.. 
223 ; 80 L. T. 664.— BARNES, J. 

The Carlotta, applied. 

The Lighter No. 3 (1902) 17 T. L. R.— 

BARN 15 S, J. 

The Franconia (1876) 2 P. D. 8 ; 35 L. T. 
721 ; 25 W. R. 197 ; 3 Asp. M. C. 295.— 
C.A., definition questioned. 

The Peckforton Castle (1878) 3 P. D. 11 ; 47 

L. ,'J. Adm. r>9 ; 37 L. T. 816 ; 26 W. R. 346 ; 3 
Asp. M. C. 533. — C.A. 

[Definition of d*RETT, l.j. — Can we then form 
a definition of the difference between crossing 
ships and overtaking ships? It seems to me 
that this may be a very good definition .... 
■* that if the ships are in such a position, and are 
on such courses, and at such distances, that if it 
were night the hinder ship could not see any part 
of the side lights of the forward ship, then they 
cannot be said to be crossing ships, although 
their courses may not be exactly parallel. It 
would not do, J think, to limit the angle of the 

• crossing too much, but a limit to that extent, it 
seems to me, is a very useful anti practical rule. 

*«^And then, if the hinder of the two ships is going 
faster than the other, she is an overtaking 
ship.] 

jambs. L.J. — I alfco desire to add that the 
result of the argument induces me to come to 
the conclusion that 1 doubt whether the defini- 
tion laid down in The Franconia can be laid 
down as a rule to be so generally applicable as 
appears to have been intimated i# that case. — 
p. 17. * „ ’ 

The Francon^, followed. * 

The Main (1886) 34 W. R.678 ; 35, “t. T. 15 ; 
55 L. 1. Adm. 70 ; 11 P.*D. 132 ; 6 Asp. M. 0. 

* 37. — C.A. ; The Imbro (1S$9) 58 L. J. P. 49 j 14 
P. D. 73 ; <0 L. T. 936 ; 87 W. R. 559 ; 6 Asp. 

M. C. 892.— BUTT, J. 


The Great Eastern (1S64) 3 Moore P. C. (x.s.) 
31 ; 11 L. T. 5. — P.C., applied. 

The Agra (1867) 36 L. J. Adm. 16 ; L. R. 1 P. C.^ 
501 ; 4 Moore P. O. (N.S.) 435 : 16 L. T. 755 ; 16 
W. R. 735.— P.C. 

7 > 

The Peckforton Castle (1S7S) 47 L. J. Adm. 
69 ; 3 P. D. 11 ; 37 L. T. 816 ;^26 W. R. 
346 ; 3 Asp. M. C. 533. — C. A., opinion in 
quesMtmei . ,, ^ 0 

The Main (18S6) 55 L. J. Adm. 70 : 11 P. D. 
132 ; 55 L. T. 15 : 34 ,\V. R. 678 ; 6 Asp. M. C. 
37 . — C.a. 

The Reiher (1SS1) 30 W. S. 190; 4 Asp. 
M. C. 478 . — sir in PHILLIMORE, disap- 
proved. 

The Main (1SS6) 34pW. R. 678 ; 55 L. J. Adm. 
70 ; 11 P. D. 132 ; 55 L. T. 15.— C.A. 

herscjtell, L.c. — I entirely concur as to The 
Reiher. The words of qualification there inserted 
are not to be found in,rthe rule. 

The Seaton (18S3) 53 L. J. Adm. 15 ; 9 P. D. 

1 : 49 L. T. 747 ; 324V. R. 600 ; 5 Asp. 
M. C. 191.— BUTT. j. 

* Referred to , The Imbro (1889) 58 L. J. Adm. 
49 ; 14 P. D. 73 : 60 L. T. 936 ; 37 W. R. 559 ; 
^ Asp. M. C. 392. — BUTT, J. ; followed. The 
Moliere (1893) 62 L. J. Adm. 102 : [1893] P. 
217; ; 1 R. 639 ; 69 L. 5. 263; 7 Asp. M. C. 
364. — JEUNE, P. 

The Main (1886) 55 L.M. P. 70 ; 11 P. D. 
132 : 55 L. T. 15 ; 34 W. R. 678 ; 6 Asp. 
M. C. 37. — C.A., followed. 

The Imbro (1889) 58 L. J. P. 49 ; 14 P. D. 73 ; 
60 L. T. 936 ; 37 W. R. 559 ; 6 Asp. M. C. 392. 
—butt, J. ; The Moli&re (1893) 62 L. J. Adm. 
102 ; [1893] P. 217 ; 1 R. 639 ; 69 L. T. 263 ; 7 
Asp. M. C. 364.— JEUNE, P. 

The Palinurus (1887) 13 P. D. 14 ; 58 L. T. 
533 : 36 W. R. 768; 6 Asp. M. C. 271.— 
hannen, P. ; affirmed , 57 L. J. Adm. 21 ; 37 
W. R. 266.— C.A. _ 

The Palinurus. 

Followed, The Imbro (1889) 58 L? J. P. 49 ; 14 
P. D. 73 ; 60 L. T. 93C ; 37 W. 11. 559 ; 6 Asp. 
M. C. 392 . — butt.'P. ; explained, The Stakeaby 
(1890) 59 L. J. Adm. 72 ; 15 11 D. 166 ; 63 L. T. 
115 ; 39 W. II. 80 ; 6 Asp. M. 0. 532 .— hannen, p. 

The Imbro (J889) 58 L. J. ?. 49 ; 14 P. D. 
73 ; ISO L. T. 930 ; 37 W. 11. 559 ; 6 Asp. 
M. 0. 392 . — butt, J., considered. 

The Sfakesby (1890) 59 L. J. P. 72 ; IB P. D. 
100 ; 03 Tj.T. 115 ; 39 W. 11. 80 ; 6 Asp. M. 0. 
532. — HANNEN, P. 

The Imbro, followed. 

The Moliere (1893) 02 L. J. Adm. 102 ; [1893] 

' I*. 217 ; 25 W. R. 197 ; 3 As]). M. C. 295.— C.A. 

» The Gannet (1899) 08 L.J. P.99; [1899] 
P. 230. — C.A. ; rerersed on fouls, (1900) 69 

L. J. P. 49 ; [1900] A. O. 234; 82 L. T. 329; 
8 Asp. M. C. 43 .— h,l.'(f..). 

The Kranklaad, Morton v. Hutchinson (1872) 
9 Moore P. 0. (N.S.) 365 ; L. R 4 P. C. 
529 ; 27 L. T. 633 ; 1 Asp. M. C. 489.— 
P.C., principle applied. 

The Kirby Hall (1883), 52 L. J. Adm. 31 ; 8 
P. D. 71 ; 48 L. T. 797 ; 311V. R. 658 ; 5 Asp. 

M. C,90.— ADM. ; The Dordogne (1884) 10 P. D. 
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6, 9 ; 54 L. J. Adm. 29 : 51 L. T. 650 ; 33 W. E. 
860 ; 5 Asp. M. C. 328. — BUTT, J. ; affirmed, C.A. 

The Frankland ( supra ), referred* to. 

The Ceto (1889) 14 App. Cas. 670 ; 62 L. T. 1 : 
6 Asp. M. C. 479 . — h.l. (e.). * 

The' Ehoadda (1883) 8 App. Cas. 549, 552 ; 

„ 49 L. T. 210 ; 5 Asp. M. C. 114.— P.C., 
referred to. . 

The Ceto (1889) 14 App. Cas. 670 ; 62 L. T. 1 ; 
6 Asp. M. C. 479 .— h.l. («.). ' T 

■f 

The Kirby Hall (1883) 52 L. J.%dm. 31 ; 8 
P. D. 71 ; 48 L. T. 797 ; 31 W. E. 658 ; 5 
Asp. M. C. 90.— ADM., applied. 

The Dordogne (1884) 10 P. D. 6, 9 ; 54 
L. J. Adm. 29 ; 61 L. T. r 650 : 33 W. E. 360 ; 5 
Asp. M. C. 328 . — butt, J. ; affirmed, o.A. 

The Kirby Hall and The John Macintyre 
(1884) 53 L. J. 1dm. 115 : 9 P. D. 135 ; 
51 L. T. 185 ; 33 W. R. 190 ; 5 Asp.M. C. 
278. — C.A., referred to. 

The Ceto (18S9)~14 App. Cas. 670 ; 62 L, T. 
1 ; 6 Asp. M. C. 479. — H.L. (e.), lords SflL- 
BORNE and pitzgerald dissenting . 

The Beryl, 9 P. D. 4 ; 49 L. T. 748 ; 32 W. R. 
648 ; 5 Asp. M. C A 193. — BUTT, j. ; varied , 
(1884) 9 P. D. 137 ; 53 L. J. Adm. 75 ; 51 L. T. 
554 ; 33 W. R. 191 ; 5 Asp. M. C. 821. — C.A. 

The Beryl, observation adopted. 

The Dordogne (1884) 54 L. J. Adm. 29 ; 10 
P. D. 6, 10 ; 51 L. T. 650 ; 33 W. R. 360 ; 5 
Asp. M. C. 550 . — c.a. 

The Beryl, approved. 

Baker v. The Theodore H. Rand (1887) 56 
L. J. P. 65 ; 12 App. Cas. 247 ; 56 L. T. 343 ; 35 
W. R. 781 ; 6 Asp. M. C. 122 . — h.l. (e.). 

The Beryl, referred to. 

The Qgto (1889) 14 App. Cas. 670 ; 62 L. T. 1 ; 
6 Asp. M. C. 479.— H.L. (e.). 

The Be*ryl, adopted. 

The Memnon (1889) 62 L. T. 84 ; 6 Asp. M. C. 
317.— H.L. (E ). t 7 

The Dordogne (1884) 54 L. J. Adm. 29 ; 
10 P. Th 6 ; 51 L. T. 650 ; 33 W. R. 360 ; 
5 Asp. M. C. 550. — C.A,, commented on. 

~ The Ebor (1886) 11 P. D. 25 ; 54 L, T. 200 ; 
34 W. R. 448 ; 5 Asp. M. C. 560.— C.A. 

ESHER, M.R. — During the hearing of this case 
much has been said in regard to the case of The 
Dordogne , and the construction of Art. 13. In 
that case the construction of that article was 
discussed, and * the question arose whether 
“ moderate” was to be considered an absolute 
term, or relative according to the circumstances. 
It was there held that “ moderate ” did not mean 
moderate speed absolutely, but that moderate 
speed meant moderate according to circum- 
stances, so that what is moderate speed at one 
time is ‘hot moderate at another. We did not 
attempt to lay down any specific distance in any 
case, or say that if two vessels were within a 
mile of each other, or a mile and a-half, the 
article was to be interpreted according to that 
fact. I illustrated that rule by the example of a 
vessel going up or down a narrow rivei* where 


she ewould know she ought to have only just 
enough way on her to keep her steerage way. 
I also mentioned the case of a vessel on the open 
sea, but in the track of ships, in a fog, when she 
should go very slowly, though not so slowly as 
if she were in a narrow river. — p 26. 

The Dordogne and The Ebor, referred to. 

The Ceto (1889) 14 App. Cas. 670 ; 62 L. T. 
1 ; 6 Asp. M. C. 479.-— h.l. (E.). 

The Ceto (1889) 14 App. Cas. 670 ; 62 L. T. 
1 ; 6 Asp. M. C. 479.— h.l. (E.), applied. 
The Knarwater (1894) 63 L. J. Adm. 65 ; 
6 R. 784.— o.A. 

The Ceto, discussed. 

The Lancashire (1892) 63 L. J. Adm. 80 ; [1894], 
C. 1 ; 6 R. 46 ; 69 L. T. 663 ; 7 Asp. M. 

376. — H.L. (E.). 

The Ceto ; The Knarwater (supra) and The 
Lancashire (supra), applied. 

The Lord Bangor (1S95) 65 L. J. Adm. 6 ; 
[1896] P. 28 ; 11 R. 822 ; 73 L. T. 414 ; 8 Asp. 
M. C. 217. — JEUNEj P. 

fiaclaren v. Compagnie Francaise de Naviga- 
tion a Vapeur (1884) 53 L. J. Adm. 43 ; 

9 App. Cas, 640 ; 50 L. T. 372 ; 32 W. R. 
880 ; 5 Asp. M. C. 216.— H.L. (SO.), 
distinguished. 

The Ceto, Owners of the Lebanon r. Owners of 
the Ceto (1889) 14 App. Cas. 670, 678 ; 62 L. T. 

1 C 6 Asp. M. C. 479.— H.L. (E.). 

Maclaren v. Compagnie Francaise de Naviga- 
tion a Vapeur, approved. 

The Ngapoota (1897) 66 L. J. P. C. 88 ; [1897] 
A. C. 391.— p.c. 

The Lord Bangor (1895) 65 L. J. P. 6 ; 
[1896] P. 28 ; 73 L. T. 414 ; 8 Asp. M. C. 
217. — JEUNE, P., distinguished. 

The Challenge (1903) 73 L*. J. P. 2 ; 89 L. T. 
481 . — BARNES, J. 

The George Arkle^(1861) Lush. 382. — p.c., 
applied. 

The Esk and the Gritana (1869) 38 L. J. Adm.- 
33 ; L. R. 2 A. E. 350, 352 ; 20 L. T. 587 ; 
17 W. R. 1064.— ADM. 

r 

The Esk and the Gitana (1869) 38 L. J. 
Adm. 33 ; 2 A. & E. 350 ; 20 L. T. 587 ; 
17 W. R. 1064. — ADM., applied. 

The Englishman (1877) 47 L. J. Adm. 9;. 

3 P. D. 18 ; 37 L. T. 412 ; 3 Asp. M. C. 506.— 

ADM. ; and The Romance (1900) [1901] P. 15 ; 
83 L. T. 488.— BARNES, J. ~~~ 

London, The (1863) Br, & Lush. 82 ; 9 Jur. 
(N.s.) 1330 ; 9 L. 348 ; 6 Not. of Cas. 
29. — ADM., approved. 

The Marpesia (1872) L. R. 4 P. C. 212; 

8 Moore P. C. (N.s.) 468 ; 26 L. T. 333 ; 1 Asp. 
M, C. 261.— p.c. 

The Chanonry (187.®^ *2 L. J. Adm. 58; 

28 L. T. 284 ; 1 Asp. M. Q, 569. — ADM., 

9 disse?ited from 

The Efujl Spencer (1875) 23 W. R. 661 ; L. R. 

4 A. & E. 431 ; 32 LrT. 370 ; 2 Asp.M. C. 523.— 
ADM. ; affirmed, 33 L. T. 235. — p.c. 

sir R. phillimore. — I am of opinion that the 
exhibition of a stern light is not obligatory on 
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flic vessel .ahead. This opinion must be tCkcn 
as corrective of any dicta uttered by me in the 
case of The Chanonrg. — p. 663. 

The Earl Spencer, applied. 

The Citv of Brooklyn (1876) 1 P. D. 276. 
277, n. ; 34 L. T. 932 ; 24 W. R. 1056 ; 3 Asp! 
M. C. 230 . — adm. ; affirmed, c.A. 

The Essequibo (1888) 57 L. J. Adm. 29 ; 
13 P. D. 51 ; 58 L. T. 596 ; 6 Asp. M. C. 
276. — HANNEN, P., approved. 

The Basset Hound (1894) 6 R. 764 ; 71 L. T. 
12 ; 7 Asp. M. C. 467. — C.A., ESHEIi M.R., KAY 
and smith, LiJJ. 

The Leverington (1886) 55 L. J. P. 78 ; 11 
n P. D. 117 ; 55 L. T. 386 ; 6 Asp. M. C. 7.- 
— C.A. , d i st ing'll inked. 

The Pekin (1897) 66 L. J. P. C. 97 ; [1897] 
A.G. 532 ; 77 L. T. 443 ; 8 Asp. M. 0. 367.— P.C. 

SIR FRANCIS JETJNE. — But vessels may no 
doubt be crossing vessels within Art. 22 in a 
river. It depends on their presumable courses. 

. . . The question, therefore, always turns on 
the reasonable inference to be drawn a^ to a 
vessel’s future course from her position at a 
particular moment, and this greatly depends on 
the nature of the locality where she is at that 
moment. ... It was reasonable for those on 
The. Pekin, as without fault on their part, they 
did not hear the double blast of The Normandie 
before they took action with their helm, to-assurae 
that The Normandie would take the outside 
channel, in which case their courses would not 
cross, or would take the southern side of the 
inside channel, in which case their courses would 
indeed cross, but not so as to involve risk of 
collision. The above considerations show the 
distinction between the present case and that of 
The Levering ton, which was relied on by the 
appellants. Tn that case the vessels were held 
by the Court of Appeal to be, as they unques- 
tionably were, crossing vessels within the 
meaning of Art. 22? — p. 98. 

The Minnie (1894) fl R. 705 ; [1894] P. 
„ 336 : 71 L. T. 715 : 7 Asp. M. C. 521.— C.A. 

and The Corennie (1894) [1894] P. 338, n. 
— BARNES, J., discussed. 

The Oporto (1896) (*?> L. J. Adm. 12 ; 75 L. T. 
599 ; 8 Asp. M. C. 213.— BARNES, J. ; S. O. 66 
L. J. Adm. 49 ; [1897] P. 249.— C.A. 

„ The Commerce (1850) 3 W. Rob. 2S7 . — adm,, 
commented upon. 

The William Frederick, The Byfoged Chris- 
•ESnsen (1879) 4 App. Oas. 669; 41 L. T. 535; 
28 W. R. 233 ; 4 Asp. M. C. 201.— P.C. 

SIR JAMES coLViLE^Their lordships desire 
to remark that, though the principle involved in 
the case of The Commerce may be in itself a 
sound one, it is one which should be applied 
very cautiously, and only where the circum- 
stances are clearly exceptional. They conceive 
that to leave to makers of vessels^ discretion 
as to obeying or departfog from the sailing rules 
is dangerous to the public, and that to require 
them to exercise suSh discretion, except in a 
very clear case of necessity is hard rtpon the 
masters memselves, inasmuoh as the slightest 
departure from these rules is almost invariably 
relied upon as constituting a case of at least 
contributory negligence. — p. 672. 

0 . 0 . 


The Warrior (1872) L. R. 3 A. & E. 553 ; 27 
L. T. 101 ; 21 W. R. 82 ; 1 Asp. M. C. _ 
400. — ADM., followed. 1: 

The American and The Syria (1874) 43 L. J. 
Ad?m. 25 ; L. R. 4 A. & E. 226. 232 ; 31 L. T. 42. 
— ADM. , reversed. — p.c. 

The Tasmania (1S89) 14 P. D*53 ; o0 L. T. 
692 : 37 W. R. 552 ; 6 Asp. M. C. 381. — <AA. ; 
reversed, (1890) 15 App. Gas. 223 ; 63 L. T. 1 ; 

6 Asp. M. C. 517. — H.L. (E.). 

_ r 

The Tasmania (supra, if c.A.), distinguished. 
The Hig?5gate (1890) 62 L. T._ 841 ; 6 Asp. 
M. C. 512.— HANNEN, P. 

The Tasmania (supra, in h.l.), followed. 

The Pleiades v. The ifeme (1891) 60 L. J. P. C. 
59; [1891] A. C. 259 ; 65 L. T. 169; 7 Asp. 
M. O. 41 xP.c. ; and Karunaratne r. Ferdinandus 
(1902) 71 L. J. P. C. 76 ; [1902] A. C. 405 ; 86 
L. T. 329.— P.C. ,f 

(Local Rides.') 

The Odessa (1882) 46 L. T. 77 ; 4 Asp. M. C. 
r 493. — C.A., followed. 

The Lady Wodehouse (1886) 2 Times L. R. 
2ft2.— C.A. 

The J. R. Hinde (1892) 61 L. J. Adm. 91 ; 
[1892] P. 231 ; 67 L. T. 832 ; 7 Asp. M. G. 
257. — JEUNE, J., applied. 

The Six Sisters (1900) 60 L. J. P. 139 ; [1900] 
P. 302 —BARNES, J. 

The River Derwent (1890) 62 L. T. 45 ; 6 
Asp. M. C. 467 —C.A. ; affirmed, (1891) 64 L. T. 
509 ; 7 Asp. M. C. 37.— H.L. (e.). 

The River Derwent, applied. 

The New Pelton (1891) 60 L. J. Adm. 78 ; 
[1891] P. 258 ; 65 L. T. 494 ; 7 Asp. M. C. 81.— 

JEUNE, J. 

The River Derwent, distinguished. 

The John Hollway (1899) 69 L. J. P. 15 ; 
[1900] P. 37 ; 81 L. T. 726 ; 48 W. £^416 ; 9^ 
Asp. M. C. 36.— BUCKNILL, J. 

Elmore v. Hunter (1877) 47 L. I. M. C. 8 ; 

3 C. P. D. 110; 38 L. T. 179.— C.P.B., 

referred to. 

Rolles v. Newell (1890) 59 L. J. Q. B. 423 ; 
25 Q. B. I). 335, 338 ; 03 L. T. 384 ; 39 W. R. 
90 ; 0 Asp. M. 0. 503 ; 55 J. P. 70?— Q.B.B. 

Elmore v. Hunter, ina/>)>li liable. 

Kennard r. Corv (1898) 67 L. J. Q. B. 809 ; 
[1898] 2 Q. B. 578 ; 78 L. T. 810 : 47 W. R. 30 ; 
02 J. P. 580. -Q.B.B. 

Perkins v. Gingell (1885) 50 J. P. 277.— 
bay and smith, JJ., followed. 

Goldsmith v. Slattery (1890) 03 L. T. 273 ; 6 
Asp. 11\ C. 501. — HUDDLESTON, B. and GRAN- 
THAM, J. 

The R. L. Alston, 7 P. I). 49 ; 46 Ij. T. 208 ; 
30 W. R. 707 ; 4 Asp. M. O. 409.— ABM. ; 
rrrrrsrd, (1883) S P. D. 5 ; 48 L. T. 469 ; 
5 Asp. M. O. 43.— C. A. ’ 

The R. L. Alston, referred to. 

The Philadelphian (1899) 09 L. -T. P. 31 ; 
[1900] P. 43 ; 81 L. T. 728— BUCKNILL, J ; 
affirmed. (1900) 69 L. J. P. »1 ; [1900] P. 262 ; 
82 L. T. 001 ; 48 W. R. 514 ; 9 Asp. M. C. 72.— 
O.A. • 
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The Harvest (1886)55 L. J, Adm. 85 ; 11 
' 1>. D. 90 ; 55 L. T. 202 ; 6 Asp. M. C. 5. 

r — O.A., referred to. 

The Winstanley (1896) 65 L. J. Adm. 121 ; 
[1896] P. 297 : 75 L. T. 183 ; 8 Asp. M. C. lf~0. 

— C.A. LORD ESHER, M.R., SMITH and RIGBY, 

L.JJ. r 

ft 

3?he Harvest, explained. 

The John O’Scott (TS97) 66 L. J. Adm. 47 : 
[1897] P. 64 ; 76 L. T. 222 ; 8 Asp. M. 0. 235.— 
C.A. ESHER, M.R., LOPES ahd CHITTY, L.JJ. 

lord esher, M.R? — The construction put 
upon the rule^bye-law 20 of the Bye-laws for 
the Regulation of tke € River Tyne, 18S4] in The 
Harvest seems to he this : The incoming vessel 
is not to come so near a^. not to leave room for 
vessels going out of the river and if she is 
coming from the southward before sh^ turns in, 
she must leave a fairway for all vessels going out 
of the port. Therefore,^ is not a rule to bo 
measured with compasses on the chart. It is a 
practical rule. The incoming ship must give 
room enough. She#must not run up so close as 
only to leave just room. — p. 48. 

( Jurisdiction and Practice.') • 

Smith v. Browm(lS71) 40 L. J. Q. B. 214 ; 

L. R. 6 Q. B. 729 ; 24 L. T. 808 ; 19 W. R. 

1165. — Q.B., approved. 

The Madge Wiktfire, Simpson v. Blues (1872) 
41 L. J. C. P. 121 ; L. R. 7 C. P. 290 ; 20 W. R. 
680 ; 26 L. T. 697. — C.P. See extract, pout, 
col. 3456. * 

Smith v. "Brawn, followed. 

James v. L. & S.VV.Ry. (1872) 41 L. J. Ex. 82, 
89 ; L. R. 7 Ex. 187, 196 ; 26 L. T. 187. — EX. ; 
affirmed, 41 L. J. Ex. 186 ; L. R. 7 Ex. 287 ; 27 
L. T. 382; 21 W. R. 25; 1 Asp. M. C. 226.— 
EX. CH. 

Smith v. Brown, discussed and distinguished. 

Cargo uix Argos (1873) 42 L. J. Adm. 1, 7 ; 
L. R. 5 P. C. 134, 154 ; 28 L. T. 77 ; 21 W. R. 
420.— P.C. e 

Smith v. Brown, considered. 

Flower v. Bradley (1874)'44 L. J. Ex. 1 ; 31 
^ L. T. 702 ; 23 W.TR. 74 ; 2 Asp. M. C. 489.— EX. 

Smith v. Brown, discussed. ■ 

The Franconia (1877) 46 L. J. Adm. 33 ; 2 
P. D. 163 ; 36 L. T. 640 ; 25 W. R. 796. — C.A. 

Smith v. Brown, dictum adopted . 

Mackonochie r. Penzance (Lord) (1881) 50 
L. J. Q. B. 611, 622 ; 6 App. Cas. 424, 447 ; 44 
L. T. 479 ; 29 W. R. 633 ; 45 J. P. 584.— H.L. (e.). 

Smith v. Brewn, discussed. 

The Vera Cruz, Seward v. The Vera Cruz (1884) 
10 App. Cas. 59 ; 54 L. J. P. 9 ; 52 L. T. 474 ; 33 
W. R. 477 ; 5 Asp. M. O. 386 ; 49 J. P. 324.— 
H.L. (E.). 

LORD BLACKBURN. — If the question now 
raised had been that which the Court of Queen’s 
Bench, of which I was then a member, treated 
as raised in Smith v. Brown — that really was a 
case under Lord Campbell’s Act, and under Lord 
Campbell’s Act only, but was treated as general 
— if the question now raised had been whether 
personal damage to a'hnan who lived was within 
that 7th section of the enactment, I should have t 
had, as I then had, some doubt about the matter, ] 


| and n, would have carried me so far that if that 
j had been the question now raised, I certainly 
j should have wished to hear the case argued out 
| to the end before giving an opinion upon it one 
j way or the other. But the question raised here 
i being exclusively whether the liability of a ship- 
owner as a person, under Lord Campbell’s Act, 

I to make good damages for the negligence of 
1 his servant who happens to be the master of 
■ the ship, comes within the words “ damage 
j done by any ship,” I decidedly say I do not 
think it does. — p. 72. 

i The Franconia (1877) 46 L. J. Adm. 33 ; 

! 2 P. D. 163 ; 36 L. T. 640 : 25 W. II. 

796. — C.A., dissented from. 

\ The Vera Cruz (No. 2) (1884) 9 P. D. 96.— 
<$. A. ; affirmed, H.L. (e.). (see infra.). 

[When the C. A. is equally divided so that the 
decision appealed against stands unreversed, the 
result of the case in the C. A. affects the actual 
parties to the litigation only, and the Court, 
when a similar case is brought before it, is not 
bound by the result of the previous case. 

Counsel for the respondent argued that the 
Court* was bound by the decision in The 
Franconia. 

The Court then proceeded to dissent from The 
Franconia.'] 

bowen, L.J. — I am confident that there is no 
right of action under Lord Campbell’s Act in 
the Admiralty Division, and I agree with the 
jucTgmeifcs of Lord Bramwell and the M.R., 
delivered in The Franconia.— p. 1 00. 

The Franconia, not followed. 

The Vera Cruz, Seward v. The Vera Cruz 
(1884) 54 L. J. P. 9 ; 10 App. Cas. 59 ; 52 L. T. 
474 ; 33 W. R. 477 ; 5 Asp. M. C. 380 ; 49 J. P. 
324. — H.L. (E.). See extract, supra. 

The Vera Cruz (1884) 9 P. D. 96.— C.A. ; 
affirmed nom. The Vera Cruz. Seward v. The 
Vera Cruz (1884) 54 L. J. ft 9 ; 10 App. Cas. 
59 ; 52 L. T. 474 ; 33 W. E. 477 : 5 Asp. M. 0. 
386 ; 49 J. P. 324.— HA. (E.). 

The Vera Cruz, distvnguisliT.d. 

The Englishman and the Australia, (1894) 
63 L. J. P. 133 ; [1894] IV 239 ; 70 L. T. 846 ; 
43 W. R. 62.— JEUNE, P. 

The Vera Cruz, ohser rations adopted. 

The Theta (1894) 63 L. J. Adm. 160 ; [1894] „ 
P. 280 ; 6 R. 712 ; 71 L. T. 25 ; 43 W. tt. 160 : 

7 Asp. M. C. 480.— BRUCE, ,r. 

The Vera Cruz, applied. 

Adam v. British and Foreign Steamship Co. 
(1898) 67 L. J. Q. B. 844; [1898] 2 Q. B. 430 ; 
79 L. T. 31.— DARLING, J. 

The Vera Cruz, referred u. 

The Swift (1901) 70 L. J. P. 47; [1901] P. 
168, yi ; 85 Tj. T. 346.— .te^ne, p. 

& 

r The Ida (I860) Lush. 6 ; 1 r LrT. 417.— 
r arm., disapproved. 

The Zeta, Mersey Docks and Harbour-Board r. 
Turner (1893) 63 L/ J. Adm. 17 ; [1893] A. C. 
468; 1 R. 307; 69 L. T. 630; 57 J. P. 660.—" 
H.L. (E.) ; reversing 40 W. R. 535.— C.A. See 
extract, col. 3443. 
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The Sarah (IS 62) Lush. 549.— 3 dm.. 
followed. 

Parkis v. Flower (1873) 43 L. J. Q. I>. 33; 
L. It. 9 Q. B. 114; 30 L. T. 40 ; 22 \\ r . R. 239 : 

2 Asp. M. G. 220.— Q.B. 

The Sarah, approved. 

The Zeta, Mersey Docks and Harbour Board r. 
Turner (1893) 63 L. J. Ad.m. 17 ; [1S93] A. C. 
468 ; 1 Ii. 307 : 09 L. T. 630 ; 57 J. P. 660.— 
h.l. (k.). See extract, infra. 

The Robert Pow (1863) 32 L. J. Adm.- 164 ; 
Br. & L. 99; 9 L. T. 237.— ADM., 
distinguished. 

The Uhla (1867) 37 L. J. Adm. 16, n. ; L. R. 
x 2A.&E. 29, n. ; 19 L. T. 89.— ADM. 

* The Robert Pow, followed. * 

The Energy (1870) 39 L. J. Adm. 25 ; L. R. 

3 A. & E. 48 ; 23 L. T. 601 ; IS W. R. 1009.— 

ADM. 

The Robert Pow, diet urn adopted. 

Smith v. Brown (1871) 40 L. J. Q. B. 214, 
219 ; L. R. 6 Q. B. 729, 735 ; 24 L. T. 808 ; 19 
W. R. 1165 : 1 Asp. M. O. 53.— Q.B. * 

The Robert Pow, disapproved. 

The Zeta, Mersey Docks and Harbour Board r. 
Turner (1893) 63 L. J. Adm. 17 ; [1893] A. C. 
468 ; 1 R. 307 ; 69 L. T. 630 ; 57 J. P. 600.— 
H.L. (E.) ; reversing 40 W. R. 535. — c.A. 

HERSCHELL, L.c. — I think it will *be con- 
venient in the first place, to consider whether 
the proposition which formed the basis of Dr. 
Lushington’s judgment in The Robert Pow , that 
cases of damage by collision (by which, as 1 
have said, I think he meant collision between 
two ships) were alone within the jurisdiction of 
the Court of Admiralty at the time the statute 
of 1840 became law can be maintained. 

r may observe at the outset that it is difficult 
to understand if “damage” had, as suggested, 
a well understood *u caning sufficient, to authorise 
or indeed render necessary a restriction of the 
won Is “ damage received” in sect. 6 of the Act 
of 1810, why a similar restriction of the words 
“damage done ^ in the Act of 1861 was not 
equally requisite. As I have already pointed 
out the learned judge did in his judgment in 
The Robert Pow , state that the same restriction 
ought to be applied in construing both statutes ; 
but as regards the statute of 1861 he afterwards 
deliberately receded from this position. 

* The Sarah was decided by the same learned 
judge in the year previous to the decision of 

mm ^'h(> Robert Pow , and the law laid down was 
certainly very different. ... It seems to me 
impossible to reconcile. . . . the decision in this 
case with the ratio decidendi in The Robert Pow, 
for it is difficult to see why, if the Court had 
inherent jurisdiction to deal with damage caused 
to a ship through its coming into contact with a 
keel, damage resulting to a ship from its being 
forced into contac^with the ground, should be 
outside its jurisdiction* . • . 

It is said ghat in The Ida , decided m I860— 
two years before 4The Sarah— Dr. LushingCbn 
stated the law very differently.*.*. . Dr. 
liURhinjffcon in the courses* his judgment said : 

• “ The Court it must be remembered, has never 
exercised a*general jurisdiction over damage, but 
.over causes -of collision -only, and this is no 


collision in the proper sense of the term.” If I 
am to estimate the relative weight, of these con- 
flicting statements of the law, it seems to me* 
that the view expressed in the later case of The 
Sa#ah is more important and authoritative. . . . 

When I turn to prior authorities ... I can 
find no authority which supports the limitation 
of the jurisdiction of the Court* of Admiralty 
laid down in The Ida anti The Robert Psw . — 
pp. 22, 23. * * 

The* Robert ’Povr,*applied. 

The Mecca (1894) 64 Its J. Adm. 40; [1895] 
P. 95; 11 R. 742; 71 L. T. 711 ; 43 W. R. 209 ; 
7 Asp. M. C. 529.— C.A. 

The Uhla (1867) 37 *L. J. Adm. 16, n. ; 
L. K. 2 A. & E* 29, n. ; 19 L. T. 89.— 
ADM., distinguished. 

Smith v“. Brown (1871) 40 L. J. Q. B. 214, 
219 ; L. R. 6 Q. B. 729.735 ; 24 L. T. 808 ; 19 
W. R. 1165 ; 1 Asp. M£C. 53.— Q.B. 


The Zeta, Turner v. Mersey Bocks (1891) 
[1891] P. '216; 65 L. T. 230; 7 Asp. M. C. 
322. — butt. P. ; reversed , (1892) 61 L. J. P. 
130; [1892] P. 285; 40 W. R. 535.— C.A. 
pry, L.J. dissenting ; latter decision reversed nom . 
The Zeta, Mersey Docks and Harbour Board v. 
Turner (1S93) 63 L. J. P. 17; [1893] A. C. 
468; 1 R. 307; 69 L. T.*030; 57 J. P. 660 ; 
7 Asp. M. C. 369.— H.L. (E.). 

The Zeta, applied. 

The Mecca (1894) 64 L. J. Adm. 40; [1895] 
P. 95; 11 R. 742; 71 L. T. 711 ; 43 W. R. 
209 ; 7 Asp. M. C. 529. — C.^ 

The Zeta, observations followed. 

The Theta (1894) 63 L. .1. Adm. 160 ; [1894] 
P. 280 ; 6 R. 712 ; 71 L. T. 25 ; 43 W. R. 160; 
7 Asp. M. C. 480 .— buuce, J. 

The Zeta, considered and distinguished. 

The Veritas (1901) 70 L. J. P. 75 ; [1901] P. 
304 ; 85 L. T. 136 ; 50 W. R. 30.— BARNES, J. 


The Zeta, adopted. ■* 

Davidsson r. Hill (1901) 70 L. J. K. B. 788 ; 
[1901] 2 K. B. 606; 85 L. T. llf>; 49 W. R. 
630 ; 9 Asp. M. C. 223.— KENNEDY and PHILLI- 
MORE, «TJ. * 


The North American and the Tecla Carmen 

(1856) 12 Moore P. O. 331 ; Swab. 358 ; 
Lush. 79.— P.C., and Tile Ann (1860) 
13 Moore P. C. 198 ; Lush. 55 ; 3 L. T. 
128; 8 W. R. 567. — P.C., principle 

adhered to. 

The East Lothian (1S61) 14 Moore P. C. 177 ; 
Lush. 241 ; 4 L. T. 487.— P.C. 


The North American, adopted. 

Chapman v. Royal Netherlands Steam Naviga- 
tion Co. (1879) 48 L. J. Ch. 449, 457 ; 4 P. D. 
1|7, 177 ; 40 L. T. 433 ; 27 W. R. 554 : 4 Asp. 
M. C. 107.— C.A. 

The North American, approved. 

Stoomvaart Maatschappy Nederland r. P. 

0. Steam Navigation Co. (1882) 52 L. J. Adm. 

1, 6 : 7 App. Cas, 795, 806 ; 47 L. T. 198 ; 31 
W. R. 249 ; 5 Asp. M. C. 567.— H.L. (E.). 

The East Lothian, Kilgour v. Alexander 
(1861) 14 Moore P. C. 177; Lush. 241 ; 
4 L. T. 487. — P.C., inferred to. 

The Why Not (1868) 38 L. J. Adm. 26 ; L. R. 

• 109—2 
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2 A. & E. 205 : 18 L. T. 861. — ADM. ; The Orient, 
Yeo r. Tateni (1871) 40 L. J. Adm. 29 ; L. R. 3 
P. C. 696, 703 ; 8 Moore P. C. (N.s.) 74 ; 24 

L. T. 918 ; 20 W. R. 0 ; 1 Asp. M. 0. 108— P.C. 

The John Boyne (1877) 3 Asp. M. C. 341 : 
36 L. T. 29 ; 25 W. R. 756.— ADM., ap- 
plied. . 

Araestrong v. Gaselee (1889) 58 L. J. Q. B. 
149 ; 22 B. D. 250 ; *0 L. T. S91 ; 37 W. R. 
462 ; 6 Asp. M. C. 353. — HUDDLESTON, B. and 
WILLS, J. • ft 

ft 

The Biol»4187B) 34 L. T. 185 ;*24 W. E. 
524 ; 5 Asp. M. # C. 125. — ADM., not fol- 
lowed l. 0 

The Radnorshire (1880)^9 L. J. Adm. 48 ; 5 

P. D. 172 ; 43 L. T. 319 ; 29 W. R. 476 ; 4 Asp. 

M. C. 338. — SIR R. PHILLIMORE. 

* 

Joyce y. Capel (1888^ Car.& P. 370— Q.B., 
considere.d, 

Powell v. M‘Glynn [1902] 2 Tr. R. 154 . — k.b.d. 
and C.A. m 

The Triune (1834) 3 Hagg. Adm. 114.-* 
ADM., considered. 

The Volant (1S42) 1 W. Rob. 383 . — adm. ;< 
Reg. r. City of London Court Judge [1892] 1 

Q. B. 273 f66 L. T. *35 ; 10 W. R. 215.— C.A. ; 
and The Dictator (1892) 61 L. J. P. 73 ; [1892] 
P. 304 ; 67 L. T. 563— jeune, j. 

The Temiscouata (1855) 2 Spinks 208. — 

ADM., fallowed- 

The Freedom (1871) L. R. 3 A. & E. 495. 498 : 
25 L. T. 392 ; 1 Asp. M. C. 136 — adm. 

The Dictator (1892) 61 L. J. P. 73 ; [1892] 
P. 304 ; 67 L. T. 563 ; 7 Asp. M. C. 251. 
— JEUNE, J., referred to. 

The Ripon City (1897) 66 L. J. P. 110 ; [1897] 
P. 226 : 77 L. T. 98 : 8 Asp. M. C. 304— 

BARNES, J. 

The Dictator, approved and followed. 

The Gemma (1899) 68 L. J. P. 110 ; [18991 
P. 285 ; 81 L. T. 379 ; 8 Asp. M. C. 585.— C.A. 
SMITH and WILLIAMS, L.JJ. r . 

n 

The Dictator, referred to. 

Cargo ex Port Victor [1901] P. 243, 249. — 
jeune, P., affirmed C.A. ; and the Veritas [1901] 
P^.304, 310.— ROMER, J. 

The Charlotte (184S) 3 W. Rob. 68 ; 6 Not. 
of Cas. 279. — adm., approved. 

The Strathnaver (1875) 1 App. Cas. 58 ; 34 
L. T. 148 ; 3 Asp. M. C. 113.-P.C. 

sir R. phillti^ore. — It may be useful to state 
what is really the law with respect to services 
rendered to a vessel in danger or apparent 
danger. The law is laid clown in the case at 
The Charlotte by Dr. Lushington. He says : 

“ It is not necessary, I conceive, that the dis- 
tress should be actual or immediate, or that the 
danger should be imminent and absolute.” — 
p. 65. 

The Evangelismos, Xenos v. Aldersley (1858) 
12 Moore P. C. 352 ; Swabey 378. — P.C., 
adhered to. ^ 

Wilson r. The Queen (1866) L. R. 1 P. 0. 405. 

* 


The Evangelismos, distinguished. . 

The Cathcart (1867) L. R. 1 A. & E. 314, 333 ; 
16 L. T. 211.— adm. 

The Evangelismos, applied. 

The Margaret and Jane (1S69) 38 L. J. Adm. 
3S ; L. R. 2 A. & E. 345 ; 20 L. T. 1017 ; 17 
W. R. 1064. — ADM. 

The Evangelismos, approved. 

The Strathnaver (1875) 1 App. Cas. 58 ; 34 

L. T. 148 ; 3 Asp. M. C. 113.--P.C. 

SIR R. phillimore. — It appears to their 
lordships that the general principles of law are 
correctly laid down in that judgment, and it is 
their intention to adhere to them.— p. 66. 

The Evangelismos, applied,. 

The Collingrove, The Numida (1885) 54 L. 
A&m. 78 ; 10 P. D. 158 ; 53 L. T. 681 ; 34 W. R. 
156 : 5 Asp. M. O. 483. — hannen, p. 

The Evangelismos and The Strathnaver 

(supra), applied . 

The Walter D. Wallet (1893) 62 L. J. Adm. 

88 ; [1893] P. 202 ; 1 R. 627; 69 L. T. 771 ; 7 
Asp. M. C. 398. — JEUNE, P. 

The Thomas Lea (1868) 38 L. J. Adm. 37 ; 

20 L. T. 1017. — adm., held overruled. 

The Benmore (1873) 43 L. J. Adm. 5 ; L. R. 

4 A. & E. 132 ; 22 W. R. 190. 

SIR R. PHILLIMORE. — It is true that the 
practice of the Admiralty Court has been to call 
upo£ the ^defendants to begin in cases where no 
charge of 'negligence is made against the plain- 
tiff, and the only defence raised upon the 
pleadings is inevitable accident: but I think, 
after the recent decision of the Judicial Com- 
mittee of the Privy Council in the case of The 
Marpesia. (L. R. 4 P. C. 212 ; 26 L. T. 333 ; 8 
Moore P. Q. C. (n. s.) 468). 1 can no longer allow 
the practice to prevail. I rule that the plaintiffs 
must begin. — p. 6. 

[Cf. The Otter (1874) (L. R. 4 Adm. 203 ; 22 
W. R. 557 ; 30 L. T. 43 : 2 Asp. M. C. 4).] 

The River Lagan (1888) 57 L. J. P. 2S ; 58 
L. T. 773 ; 6 Asp.JM* C. 281.— hannen, p., 
followed. 

The Mystery (1902) 71 L. J.r,l>. 39 ; [1902] • 
P. 115 ; 86 L. T. 359; 50 W. R, 414 ; 9 Asp. 

M. C. 281— jeune, p. and ^arnes, ,i. 

The Schwan (1874) 43 L. J. Adm. 18 ; L. R. 

4 Ad. & E. 187 ; 30 L. T. 537 ; 22 W. R. 
743. — adm.. followed. 

The Daioz (1877) 47 L. J. P. 1 ; 37 L. T. 137; * 
3 Asp. M. C. 477. — C.A. 

The Daioz (1877) 47 L. J. Adm. 1 : 37 L. 

137 ; 3 Asp. M. C. 477. — C.A., referred to. 
General Steam Navigation Co. v. London and 
Edinburgh Shipping Co. (>S77) 47 L. J. Ex. 77 ; 

2 Ex. D. 467 ; 36 L. T. 743 ; 25 W. R. 694 ; 3 
Asp. M. C. 454. — EX. D. ; Morris v. Freeman 
(1878) 47 L. J. P. 79 : 3 P. D. 65, 69 : 39 L. T. 

125 ; 27 W. R. 62. — HANNEN, p. ; The Matthew 
Cay (1879) 49 L. J. Adm. 47 ; 5 P. D. 49 ; 41 
L. T. 759 ; 28 W. R. 262 ; 4 ^sp. M. O. 224— 
SIR R. PHILLIMORE. 

General Steam Navigation Co. v. London 
ana "Edinburgh Shipping Co. (1877) 47 
L. J. Ex. 77 Ex. D. 467 ; 3? L. T. 

743 ; 25 W. R. 694 ; 3 Asp. M. C. 454— - 
ex. D., referred to. * 

Morris v. Freeman (1878) 47 L. J. P. 79 : 3 
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P. D. 65, 70 : 30 L. T. 125 ; 27 W. E. 62.— 
hannen, p. : Bowey v. Bell (1S7S) 48 L. J. Q. B. 
161 ; 4 Q. B. D. 95 ; 39 L. T. 607 : 27 W. R. 
247. — q.b.d. ; Mvers r. Defries (1S79) 48 L. J. 
Ex. 446 ; 4 Ex. D. 176, 186 ; 40 L. T. 795; 27 
W. R. 791.— c. A. 

The Swansea v. The Condor (1879) 4S.L. J. 
Acini. 33 : 4 P. D. 115 ; 40 L. T. 442 ; 27 
W. R. 748*; 4 Asp. M. C. 115.— o. A., 
referred to. 

■ The Matthew Cay (1879) 49 L. J. Adm. 47 ; 5 
P. D. 49. 51 : 41 L. T. 759 ; 28 W. R. 262 ; 4 
Asp. M. C. 224.— adm. ; The Hector (1883) 52 
L. J. Adm. 51 ; 8 P. D. 218, 220 ; 37 W. R. 491 ; 
5 Asp. M. C. 1013. — o.A. ; The Naples (1886) 55 
*L. J. Adm. 64: 11 P. D. 124 ; 55 L. T. 58^ ; 
35 W. R. 59 ; 6 Asp. M. C. 30.— BUTT, J. 

The Hector (1S83) 52 L. J. Adm. 51 j 8 
P. D. 218 ; 37 W. R. 491 : 5 Asp. M. C. 
1013. — C.A followed as to cost*. 

The Quickstep (1890) 59 L. J. Adm. 65 ; 15 
P. D. 196; 63 L. T. 713 ; 6 Asp. M. C. 603.— 
HANNEN, P. aucl BUTT, J. > 

The Ruby (1800) 15 P. D. 139 : 63 L. T/ 
735 ; 6 Asp. M. C. 577 . — butt, J., followed. 

The Carl XV. (1892) 01 L. J. P. 61 ; [1892] 
P. 1*32 ; 40 W. R. 576. — BUTT, P. : affirmed, 
61 L. J. Adm. Ill ; [1892] P. 324.— C.A. 

% % 

The Herald (1890) 63 L. T. 324 : 6 Asp. 
M. C. 542 . — butt, J., followed. 

The Asia (1890) 60 L. J. Adm. 38 ; [1891] P. 
121 ; 64 L. T. 327 ; 7 Asp. M. C. 25.— HANNEN, P. 

The Consett (1880) 5 P. D. 77 ; 42 L. T. 33 ; 
28 W. R. 622 ; 4 Asp. M. C. 230.— C.A., 
followed. 

The Savernake (1880) 49 L. J. Adm. 71 ; 5 
P. D. 166 ; 29 W. R. 123 ; 5 Asp. M. C. 34, n.— 
ADM.: The Mar* (1S82) 7 P. D. 201, 203 ; 48 

L. T. 28 ; 31 W. R. 248 ; 5 Asp. M. C. 33.— ADM. 

'H 

The Empress Eugenie (1860) Lush. 138. — 
adm., overruled. 

The Eriedeberg (1885) 54 L. J. Adm. 75 ; 10 
P. D. 112 ; 52 L. T*837 ; 33 W. R. 687 ; 5 Asp. 

M. C. 426.— c.A. 

jfiitETT, m.h. — T he Court of Admiralty always 
had jurisdiction over the costs of an action ; and 
even if it had not, the jurisdiction has now been 
given by the Judicature Acts, and Order 45 has 
affirmed' the discretion which the Court of Admi- 
ralty always had. . . . Therefore, with all defer- 
ence to that eminent judge Dr. Lushington, l 
think that the moment he laid down the rule 
that where on a reference the plaintiff did not 
succeed in obtaining a certain proportion of his 
claim he was to be deprived of, or even have to 
pay, costs, he did what he had no legal power to 
do, and thereby fettered not only his own dis- 
cretion, but that ^Jso of his successors. I doubt 
whether the rule whi«%h has been referret? to is a 
good rulg, 4 ind whether it would not in many 
cases work a goodrleal of injustice. • 

• • 

life Julia Fisher fl$77) 2 P. D. 115; 36 
L. T. 257 ; 25 W. E. 756 ; 3 Asp. M. C. 
380* — ADM., explained and not applied. 

J^ke r. Haseltine (1885) 55 L. J. Q. B. 205.— 
HUDDLESTON, B. and WILLS, J. 


Tennant v. Ellis (1880) 50 L. J. Q. B. 143 : , 
6 Q. B. D. 46 ; 43 L. T. 506 ; 29 W. Q. 
121. — q.b.d., referred to. 

The Dragoman (1895) 11 Times L. R. 428. — 

BRUCE, J. 

Lariviere v. Morgan (1872) 41 L. 3. Cli. 746 ; 

L. R. 7 Ch. 550 ; 26 L. T. 859 ; 20 W. R^731.— 
L.c. ; reversed, L. R. 7 H. L. 423. — H.i?. (E.). 

LnriviSre v. Morgan, referred to. 

The Charkieh (1873) L. J. Adm. 17 : L. R. 

4 A. & E. 59 ; 28 L. T. 513 ; 1 Asp. M. C. 581.— 
SIR R. PHILLIMORE ; Twycross v. Dreyfus (1877) 

46 L. J. Ch. 510 ; 5 Ch. D. 614 ; 36 L. T. 752.— 


„ IS. Passenger Ships. 

Reg. v. Dublin Zt (1884) 15 Cox C. C. 379 ; 
14 L. R. Ir. 1.— Q.B.D. (IR.)., distinguished . 

Hedges v. Hooker (1889) 60 L. T. S22 ; 37 
W. R. 491 ; 53 J. P. 613* 6 Asp. M. C. 386.— 
COLERIDGE, C.J. and HAWKINS, J. 

* 

Haigh v. Royal Mail Steam Packet Co. 

(1883) 52 L. J. Q. B. 640 ; 49 L. T. 802 ; 
5 Asp. M. C. 189 ; 48 J. P. 230.— C.A., 
referred to. * 

Woodgate r. G. W. Ry. (1884) 51 L. T. 826, 
830 ; 33 W. R. 428 ; 49 J. P. 196.— HAWKINS 
and SMITH, JJ. ; McCartanV. N. E. Ry. (1885) 
54 L. J. Q. B. 441, 443 .— q.b. 

Thompson v. Earrer (1882) 51 L. J. Q. B. 
534 ; 9 Q. B. D. 372 ; 47 L. T.. 117 ; 4 
Asp. M. C. 562. — c.A., dictum adopted. 

Howard v. Clarke (1S88) 20 Q. B. D. 558 ; 58 
L. T. 401 ; 52 J. P. 310— mathew and smith, jj. 


19. Wharfinger. 

The Moorcock (1889) 58 L. JL.P. 73; 14 
P. D. 64 ; 60 L. T. 654 ; 37 W. R. 439?— 
c.A., distinguished. 

The Calliope (1890) 60 L. J. r. 28; [1891] 

A. O. 11 ; 63 L. T. 781 ; 39 W. R. 641; 6 Asp. 
M. C. 585 ; 55 J. r. 357. — H.£. (E.). ^ 

halsbury, L.c. — I cannot entertain a doubt, 
when I look at the form of the statement of 
claim as it originally stood, tl?at the cause of 
action was originally founded upon the notion 
that this vessel was invited to a berth, in The . 
strict and proper sense of that word, at which it 
was unfit for a vessel under any circumstances 
to lie, and that, by reason of the inequality and 
unfitness of the berth, the vessel being brought 
there was strained and injured. If that had been 
the complexion of the case, I Certainly entertain 
no doubt that the law as laid down in the earlier 
«ases and in the later case of The Moo reach 
would have been applicable to that state of 
things . . . the contention is that this obliga- 
tion exists, and that, to put it plainly, there was 
a hard substance left in front of their berth 
which ought to have been cleared Tiway, and 
that by reason of its not having been cleared 
away this accident happened. With regard to 
that, which is in plain terms the contention 
which has been made, ail X shall say upon that 
part of the case is that I do not know whetlic 
that *s so or not, but one difficulty is that there 
no evidence. — pp. 29, 31. 
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The Moorcock, rule in approved . 

» Hamlyn r Wood (1891) 60 L. J. Q. 13. 734 ; 
[1891J 2 Q. B. 488 ; 65 L. T. 286 ; 49 W. R. 24. 


The Moorcock, followed. 

Butler Mc^lpine [1904] 2 Ir. R. 445.— C.A. 

The Moorcock, distinguished. 

Parker r. Plomesgate Rural Council (1904) 9 
Com. Cas. 107. — walton, mi. m 

0 

The Calliope (1888) 59 L. T. 90*1 ; 0 Asp. 
M. C. 359.— BUTT, J. ; receded, (1889) 58 L. J.P. 
76 ; 14 V. D. 138 ; 6l'L. T. 056 ; 38 W. B. 155 ; 
6 Asp. M. C. 440. — o.A. ; the latter decision re- 
versed. (1890) 60 L. J. P. 28 : [1891] A. 0. 11 : 
63 L. T. 781 ; 39 W. E. 641 ; 55 J. P. 357 ; 6 
Asp. M. 0. 685. — h.l. («.). * 


20. Ports, Piers and Liohthouses. 

0 

Ealmouth (Earl) v. George (1828) 5 Bing. 
286 ; 2 M. & P. 457 ; 7 L. J. (o.S.) C. F. 
40 : 30 R. R. 597. — C.P., considered. 

Brecon Markets Co. v. Neath and Brecon Ryf 
(1872) 41 L. J. C. P. 257 ; L. R. 7 C. P. 555.— 
C.P. [affirmed EX. gh^. 

Jenkins v. Harvey (1835) 5 L. J. Ex. 17 : 1 
C. M. & R. 8*7 ; 1 Gale 23 ; 5 Tyr. 326. 
— ex., applied. 

Benjamin v. Andrj^-vs (1858) 5 C. B. (K.S.) 299 ; 
27 L. J. M. C. 310 ; 4 Jur. (N.S.) 41 ; 6 W. R. 
692.— C.P. 


the Court below, which had proceeded on the 
authority of Dennis v. Torell , was unanimously 
reversed.] 

[Lord Cairns did not concur in the reasoning 
of the Court of Appeal, but thought their conclu- 
sion right. Lord Hatherley could not concur in 
the reasons of the Court of Appeal ; nor, other- 
wise than with extreme doubt, in the opinion of 
Lord Cairns : Lord O’ Hagan’s reasoning was not 
precisely that of the Court o£ Appeal, though he 
supported their conclusion. He held Dennis v. 
Torell inapplicable. Lord Blackburn dissented 
from Dennis v. Torell , and affirmed the judg- 
ment of the Court of Appeal with great doubt, 
and hesitation. Lord Gordon dissented from 
the majority.] 

« ' 
Eglinton (Earl) v. Norman (1877) 46 L. J. 
Ex. 557 ; 36 L. T. 888 ; 25 W. R. 656 ; 3 
Asp. M. C. 471. — c.A., referred to. 

Wear River Commissioners r. Adamson (1877) 
2 App. Cas. 743. 773 ; 47 L. J. Q. B. 193, ; 37 

L. T. 543 : 26 W. R. 217 j 3 Asp. M. 0. 521.— 
H.L. (E.). 

m 

Eglinton (Earl) v. Norman, overruled. 

The Crystal, Arrow tttt. Co. v. Tyne Com- 
missioners (1S94) 63 L. J. Adm. 146; [1894] 
A. C. 508 ; 6 R. 258 ; 71 L. T. 346 ; 7 Asp. 

M. 0. 513.— H.L. (E.). 

[field ^hat the owner of a wreck within sect. 56 
of the Harbours, Hocks and Piers Clauses Act, 
1847, is the owner at the time that the wreck is 
removed and disposed of, not the person who 
was owner at the time the destruction occurred.] 


Jenkins v. Harvey, adopted. 

Brecon Markets Co. r. Neath and Brecon Ry. 
(1872) 41 L. J. C. P. 257 ; L. R. 7 C. P. 555 ; 27 
L. T. 316.— C.P. ; affirmed, 42 L. J. C. P. 63 : L. R. 
8 C. P. 157. — EX. CH. : Norfolk (Duke) r. 
Arbuthnot (1879) 48 L. J. C. P. 737 ; 4 C. P. H. 
2^0, 312.— o.p.d. ; affirmed, (1S80) 49 L. J. C. P. 
782 ; 5 C. P. H. 390 ; 43 L. T. 302 ; 44 J. P. 796. 
— C.A. ; and. Brocklebank r. Thompson (1903) 
72 L. J. Oh. 626 ; [1903] 2 Cli. 344.— JOYCE, J. 

Romney Mar?h Bailiffs v. Trinity House 
Corporation (1872) 41 L. J. Ex. 106 ; L. R. 
7 Ex. 247. — ex. OH., observations applied. 
The George find Richard (1871) L. R. 3 Adm. 
466 ; 24 I,, f. 717 : 20 W. R. 246 ; 1 Asp. M. C. 
50. — adm. ; and Gilbert r. Trinity House Corpo- 
ration (1886) 56 L. J. Q. B. 85 ; 17 Q. B. D. 795, 
803 ; 35 W. R. 30.— DAY and WILLS, JJ. 

Dennis v. Tovell (1872) 42 L. J. M. C. 33 ; 
L. R. 8 Q. B. 10 ; 27 L. T. 482 ; 21 W. R. 
170 ; 2 Asp. M. C. 402.— Q.B., followed: 
The Merle (1874) 31 L. T. 447 ; 2 Asp. M. O. 
402. — ADM. e 

Dennis v. Tovell, not followed . 

River Wear Commissioners i\ Adamson (1876) 

1 Q. B. JD, 546 ; 46 L. J. Q. B. 83 ; 85 L. T. 118 ; 
24 W. R. 872. — C.A. ; affirmed, H.L. (infra). 

Dennis v. Tovell, overruled. 

Wear River Commissioners r. Adamson (1877) 

2 App. Cas. 743 ; 47 Lr J. Q. B. 193 ; 37 L. T.. 
543 ; 26 W. R. 217 : 3 Asp. M. C. 521.— H.L. (e.). 

[In the C. A. the case was not specifically 
mentioned in the judgments, but the- decision of 


Wear River Commissioners v. Adamson, 29 

L. T. 530 ; 22 W. R. 47.— q.b.d. ; reversed (1876) 
46 L. J. Q. B. 83 ; 1 Q. B. D. 546 ; 35 L. T. 
118; 24 W. R. 872. — C.A. ; the latter decision 
affirmed, (1877) 47 L. J. Q. B. 193 ; 2 App. 
Cas. 743 ; 37 L. T. 543 ; 26 W. R. 217 ; 3 Asp. 

M. C. 521.— H.L. (E.). 


Wear River Commissioners v. Adamson, 

distinguished. » 

Eglinton (Earl) r. Norman (1877) 46 L. ,J. 
Ex. 557 ; 36 L. T. 888 ; 2*V W. R. 656 ; 3 Asp. 
M.C. 471.— C.A. 


Wear River Commissioners v. Adamson, 

observations adopted. „ 

Stoomvaart Maatschappy Nederland r. \\ & 0. 
Steam Navigation Co. (1880) 5 App. Cas. 876, 
890; 52 L.J. Adm. 1 ; 43 L. T. 610; 29 W. UT'”' 
173 ; 4 Asp. M. 0. 507 .— h.l. («.). 

c 

Wear River Commissioners v. Adamson, 

principle applied. 

Western Counties Ry. i\ Windsor and Anna- 
polis Ry. (1882) 51 L. J. P. C. 43, 48 ; 7 App. 
Cas. 188 ; 46 L. T. 351.— P.c. 

^ * 

„ Wear River Commissioners y. ^Adamson, 

* discussed . o 

The Sldith (1883) 11 L. R. Ir. 270.— c.A., 
disapproved. r r r r 

The Crystal, Arrow SS. Co. v. Tyne Com- ** 
missioners (1894) 63 L. J. Adm. 136; [1894] 

A. C. 508 ; 6 R. 258 ; 71 L. T. 346 : 7 Asp. M. C. 
513. — H.L. (E.). 
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The Crystal (189-0 <53 L. J. P. 146 ; pL894] 
A. 0. 508 ; 71 L. T. 346 ; 7 Asp. M. C. 
513 ; 0 R. 258. — H.L. (E.), distinguished. 
Howard, Smith & Sons v. Wilson (1896) 65 

L. J. P. C. 66; [1896] A. 579 ; 75 L. T. 81 : 8 
Asp. M. 0. 197. — P.c. 

The Crystal, applied. 

Barraclougk e. Brown (1897) 66 L. J. Q. B. 
672 ; [1897] A. Cl 615 : 76 L. T. 797 ; 8 Asp. 

M. 0. 290 ; 62 J. P. 275. — H.L. (E.). 

Parnaby v. Lancaster Canal Co. (1839) 9 
L. J. Ex. (Jh. 338 ; 11 A. & E. 223 ; 3 P. 
& D. 162. — EX. CH., principle approved. 
Johnson v. Midland Ry. (1849) 18 L. J. Ex. 
*366 ; 4 Ex. 367 ; 6 Railw. Oas. 61. — EX. ; Gibbs 
r. Liverpool Docks Trustees (1858) 27 L. J. Ex. 
321. — EX. CH. 

Parnaby v. Lancaster Canal Co., approved. 
Mersey Docks Trustees r. Gibbs (1864) 11 
IT. L. Gas. 686 ; 35 L. J. Ex. 225 ; L. R. 1 H. L. 
93 ; 12 Jur. (n.S.) 571 ; 14 L. T. 677 ; 14 W. R. 
872. — H.L. (E.). , 

Parnaby v. Lancaster Canal Co., followed . * 
Winch v. Thames Conservators (1874) 43 
L. J. C. P. 167 ; L. R. 9 C. P. 378 ; 31 L.T.128 : 
22 W. R. S79.— ex. ch. 

Parnaby v. Lancaster Canal'* Co./* dis- 
tinguished. 

Gallin V. L. & N. W. Ry. (1875) 44 L. J. Q. B. 
89 ; L. R. 10 Q. B. 212 ; 32 L. T. 550 ; 23 W. R. 
308. — Q.B. ; Forbes v. Lee Conservancy Board 
(1879) 48 L. J. Ex. 402 ; 4 Ex. D. 1 16, 122 : 28 
W. R. 688. — EX. D. 

Parnaby v. Lancaster Canal Co., applied. 
Fleming r. Manchester Corporation (1881) 44 
L. T. 517, 519 ; 45 J. P. 423. — STEPHEN, J. ; 
Reg. v. William'S (1884) 53 L. J. P. C. 64 ; 9 App. 
Oas. 418 : 51 L. T. 546. — P.C. (see extract, ante, 
col. 1974); Lowthcr a;? Our wen (1887) 58 L. T. 

16«S, 172.— KAY. .T. 

* 

Parnaby v. Lancaster Canal Co., dis- 
tinguished total not applied. 

Reg. r/ G. W. Ry. (1893) 62 L. J. Q. B. 572 ; 9 
R. 127 ; 69 L. T. 572— COLERIDGE, C.J. and 
cave, J. ; and S. C. affirmed, c.A. esher, m.r. 
bowen and KAY, L.JJ. 

Gilbert v. Trinity House Corporation (L886) 
56 L. J. Q. B. 85 ; 17 Q. B. D. 795 ; 35 
W. R. 30.— DAY and WILLS, JJ., considered 
and- not applied. 

Dunbar v. Ardee Union (1896) [1897] 2 L*. R. 
76.— C.A. 

« 

The Harrington (1888) 57 L. J. Adm, 45 ; 
13 P. D. 48 ; 59 L, T. 72 ; 6 Asp. M. 0. 
282. — H.WNEN, P.. approved. m 

The Emerald, r i^ie Greta Holme (1896) 65 
L. J. *\*69 ; L1896] P. 192; 74 L. T. (V15 ; 8 
Asp. M. C. 138.— C.A. ESHER, m.r* smith and 
RIG*Y, L.JJ. * * • I 

i 

Tha Emerald, The Greta Holme (1890) 65 
L. .1. P. 69 ; [1896] P. 192 : 74 L.T.045 ; 8 Asp. 
0. 138. — C.A. : reversed- on one point. (1897) 


66 L. J. P. 166 ; [1897] A. C. 596 ; 77 L. T. 
231.— H.L. (E.). 

[The House of Lords held that the harbour 
board were entitled to damages for loss of use of 
t)f»e dredger.] 

The Emerald, {supra, in C.A.) overruled in 
part. * * 

The Mediana (1899) 68 L. J. P. 26 ; [1&90] P. 
127 ; 80 L. T. 173 ; 8 *Asp. M. C. 4*93. — C.A. ; 
affirmed, (1900) 69 L. J. P. 35: [1900] A. C. 
113 ; 80 L. T. 95 ; 48 W. R. 39S : 9 Asp. M. C. 
41.— H.L.^E.). 

The Emerald, {supra, in h.lI) appro red and 
applied. * 

The Mediana (1899) 6S L. J. P. 26 ; [1899] P. 
127 ; 80 L. T. 173 8 Asp. M. C. 493.— C.A. ; 

affirmed in H.L., {supra). 

Michell v. Brown ^TS58) 28 L. J. M. O. 53 ; 

1 E. & E. 26V; 5 Jur. (N.s.) 707 ; 7 W. 
R. 80. — Q.B., applied. 

Whitehead v. Smithers (1877) 46 L. J. M. C. 
234, 236 ; 2 0. P. D. 553? 557 ? 37 L. T. 378.— 
*J.P.D. 

Smithett v. Blythe (1830) 1 B. & Ad. 509 ; 

9 L. J. (o.S.) K. B. 39.— k.b. ; and Wey- 
mouth Corporation v. Nugent (1865) 5 
B. & S. 22 ; 34 ]?. J. M. C. 81 ; 11 Jur. 
(N.S.) 465 ; 11 L. T. 672 ; 13 W. R. 338.— 
Q.B., referred to . 

Hornsey Urban Council* r. Hennell (1902) 71 
L. J. K. B. 479 ; [1902] 2 K. B. 73 ; 86 L. T. 423 ; 
50 W. R. 521 ; 66 J. P. 0W. — ALVERSTONE, C.J., 
DARLING and CH ANN ELL, JJ. 

Gladstone v. Gildart (1809) 2 Taunt. 97.— 
C.P. ; affirmed turn. Gildart v. Gladstone (No. 2) 
(1810) 12 East 439. — ex.ch. And see S. C. infra. 

Gildart v. Gladstone (No. 1) (1809) 11 East 
675. — EX. CH., applied . 

Stockton and Darlington Ry. ■/.*. Barrett (1844) 
11 Cl. & F. 590, 007.— H.L. (E.). 

Gildart v. Gladstone (No. V), adopted. 

Pryce r. Monmouthshire Canal and Ry. Cos. 
(1879) 49 L. J, Ex. 130, 135 ; 4 App. Cas. 197, 
205 ; 40 L. T. 630 ; 27 W. 11. 666.— H.L. (E.). 

Hull Dock Co. v. Browne (1831) 2 B. & Ad. 

43. — K.B., applied. • 

Stockton and Darlington Ry. •?*. Barrett (1844) 
11 Cl. & F. 590, 607. -H.L. (E.). * 

Henderson v. Mersey Docks (1887) 56 L. J. 
Q. B. 473 ; 19 Q. B. D. 123 ; 57 L. T. 173 ; 36 
W. li. 29 ; 6 Asp. M. C. 156. — C.A. : reversed 
■nom. Mersey Docks v. Henderson (1888) 13 
A$p. Cas. 595 ; 59 L. T. 697*— H.L. (e.). 

Lord Advocate v. Blantyre (Lord) (1879) 
4 App. Cas. 770. — H.L. (sc.), opinion 
adopted. ' 

Lord Advocate v. Lovat (1880) 5 App. Cas. 
273, 314.— H.L. (SC.). 

• 

Lord Advocate v. Blantyre (Lord), recognised. 
Blantyre (Lord) v. Clyde Navigation Trustees 
(1881) 6 App. Cas. 273, 287.— H.L. (SC.). 

Lord Advocate v.sBlantyre (Lord), adopted. 
Lee River Conservators v. Button (1881 ) 6 
App. Cas. 685, 692. — H.L. (E.). 
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Lord Advocate v. Blantyre (Lord), referred 
to. 

P Lord Advocate v. Wemyss (1899) I" 19001 
A. C. 4S. — H.L. (sc.). 

Dick v. Badart (1888) 10 Q. B. D. 887 ;*4S 
L. T. 391 ; 5 Asp. M. C. 49 ; 47 J. P. 422. 
— £AVE, J., explained and applied. 
Pidlerr. Btfiry (1S88) 59 L. T. 230, 233 ; 53 
J. P. ^.-—DENMAN and HAWKINS, JJ. 

Thompson v. N. E. Ry. (1862) 31 L. J. Q. B. 
194 ; 2 B. & 8. 106, *19; 8 Jur. (NS.) 991 ; 
6 L. T. 127 ; » W. R. 404.— EX. CH., 
refer red^to. * 

The Excelsior (1868) 37 L. J. Adm. 54 ; L. R. 
2 A. & E. 268, 271 ; 1ST L. T. 87. — ADM. ; Lax v. 
Darlington Corporation (1879) 5 Ex. D. 28, 31 ; 
49 L. J. Ex. 105 ; 41 L. T.*4S9 ; 28 W. R. 221.— 
C.A. 

21. Shipbroker^,and Agents. 

Graves v. Legg (1854) 23 L. J. Ex. 228 ; 9 
Ex. 709 ; 2 C.L. R. 1266.— EX. ; affirmed, 
(1857) 26 L. * Ex. 316 ; 2 H. & N. 210 ; 
8 Jur. (N.S.) 519 ; 5 W. R. 597. — EX. CB^, 
adopted. 

Carter v. Scargill (1875) L. R. 10 Q. B. 564* 
668 ; 32 L. T. 694. — Q.B. ; Oppenheim v. Fraser 
(1876) 34 L. T. 524 .— q.b.d. ; Bettini v. Gye 
(1876) 45 L. J. Q. B. 509 : 1 Q. B. D. 183, 186 ; 
34 L. T. 246 ; 24 W. R. 551 .— q.b.d. 

Graves v. Legg, adopted. 

Wear River Commissioners v. Adamson (1877) 
47 L. J. Q. B. 193 ; 2 App. Cas. 743 ; 37 L. T. 
543 ; 26 W. R. 217.— H.L. (E.). 

Graves v. Legg, rule applied. 

Kidston v. Monceau Ironworks (1902) 86 L. T. 
556 ; 7 Com. Cas. 82 .— Kennedy, j. 

22. Admiralty Law and Practice. 

Coombes’ Case (1785) 1 Leach C. C. 388. — 
ADM., questioned and distinguished. 
Badische^ Anilin und Soda Fabrik •/.*. Basle 
Chemical M r orks. Bindschedler (1897) 67 L. J. 
Ch. 141 ; [1898]' A. C. 200 ; 77 L. T. 573 ; 46 
W. R. 255. — H.Lu (e.). 

Australian Direct Steam Navigation Co., In 
re (1875) 44 'L. J. Ch. 676 ; L. R. 20 Eq. 
325 . — jkssel, M.R., distinguished. 

Rio Grande Do Sul Steamship' Co., In re (1877) 

5 Ch. D. 282 ; 4$ L. J. Oh. 277 : 36 L. T. 608 ; 
25 y. E. 328 ; 3 Asp. M. C. 424.— c.A. 

BRETT, J.A. — Had there not been mortgagees 
in possession, the case would have been within 
the authority of In re Australian Direct Steam 
Navigation, Co ., and the case might have been 
disposed of entirely in the Court of Chancery. 
But the title of t{ie mortgagees makes a great 
difference. — p. 28or 0 

Australian Direct Steam Navigation Co., ? 
In re, discussed. 

Belfast Shipowners’ Co., In re (1893) [1S94] 

1 Ir. R. 321. — c H ATT ert ON V.-C. and C.A. 

Wharton v. Pits (1692) 2 Salk. 548. — K.B., 
overruled. 

Velthasen v. Ormsby (1789) 3 T. R. 315. — K.B. 

Wharton v. Pits, held overruled. 

London Corporation i\ Cox (1867) L. R. 2 H. L. 
239 ; 36 L. J. Ex. 225 ; To W. R. 44. — H.L. (e.). 

willes, J. — The writ of prohibition at suit of 
a party is not, as it was thought to be by some 


eminent judges at the close of the seventeenth 
century (see per Holt, C. J., Clay v.Snelgrove , and 
the decision of the same judge in Wharton v. 
Pits, overruled in Velthasen v. Ormsby ), in the 
discretion of the Court. — p. 278. 

Clay v. Snelgrove (1700) 1 Ld. Raym. 576 ; 
12 Mod. 405 ; Holt 595 ; Carth. 518. — 
K.B., held overruled. 

London Corporation v. Cox (1867) 36 L. J. Ex. 
225, 241 ; L. R. 2 H. L. 239, £7S ; 16 W. R.44.— 
H.L. (E.). See extract, supra. 

Velthasen v. Ormsby (1789) 3 Term Rep. 
315. — K.B., approved. 

London Corporation v. Cox (1867) 36 L. J. Ex. 
225, 241 ; L. R. 2 H. L. 239, 27S ; 16 W. R.44.— 
H. L. (e.). See extract, supra. 

* The Jane and Matilda (1 S23) 1 Hagg. Ad. 
1S7. — ADM., approved. 

Reg. t\ City of London Court Judge (1890) 59 

L. J. Q. B. 427 ; 25 Q. B. D. 339 ; 63 L. T. 492 ; 
38 W. R. 63S.— Coleridge, c. J. and wills, j. : 
affirmed, (1S91) 61 L. J. Q. B. 337 : T1892] 1 
Q. B. 273 ; 66 L. T. 135 ; 40 W. R. 215 ; 7 Asp 

M. C. 140.— C.A. 

Love v. Baker (1665) 2 Freem. 125 ; 1 
Ch. Cas. 67 : Nels. 103. — L.C., held over- 
ruled. 

Portarlington (Lord) r. Soulby (1834) 3 

My. & K. 1 04.— BROUGHAM, L.C. 

The Portuna (1808) Edwards 56. — adm., 
r inapplicable. 

Cargo ex Argos (1873). — P.c. (post, col. 3458). 

The Ruckers (1S01) 4 C. Rob. 73 .— adm., 
distinguished. 

The Sylph (1S67) 37 L. J. Adm. 14 ; L. R. 2 
A. & E. 24, 27 ; 17 L. T. 519.— ADM. 

The Ruckers, adopted. 

The Franconia (1S77) 46 L. J. Adm. 33; 2 

P. D. 163 ; 3(5 L. T. 640 ; 25 W. R. 796.— C.A.' 

The Agincourt (1824) 1 H^gg. Adm. 271. — 
LORD STOWELL, distinguished. 

The Sylph (1867) 37 £. J. Adm. 14 ; L. R. 2 
A. & E. 24, 27 ; 17 L. T. 519.— ADM. 

The Lowther Castle (1 825) 'J Hagg. Adm. 
384. — LORD STOWELL, distinguished. 

The Sylph (1867) 37 L. Jr Adm.'l4 ; L. R. 2 
A. & E. 24 ; 17 L. T. 519.— ADM. 

The Malvina (1862) Lush. 493 ; Br. & L. 57. 
adm., adopted. 

The Sylph (1867) 37 L. J. Adm. 14 ; L. R. 2 
A. 6c E. 24 ; 17 L. T. 519.— ADM. ; Smith r. 
Brown (1871) 40 L. J. Q. B. 214 ; L. R. 6 Q. B. 
729 ; 24 L. T. 808 ; 19 W. R. 1165.— Q.B. ; Reg. 
r. City of London Court Judge (1882) 51 L. J. 

Q. B. 305 ; 8 Q. B. D. 60S ; 30 W. R. 566.— 

Q.B.D. ; The Vera Cruz (1884) ; 9 P. D. 96. — c.A. 
{see ante, col. 3442); The Zeta (1893) 63 L. J. 
Adm. 17 ; [1893] A. C. 468 ; 69 L. T. 630 ; 7 Asp. 
M. C. 369.— H.L. (E.) ; The Veritas (1901) 70 
L. J. P. 75; [J.901] P. 304 ; 85 L. T. 136 ; 50 
W. R. 3^. — BARNES,” J. * 

The Diana (1862) Laisli. 539. — A xxfc.fjp pi ied. 
The Sylph (1867) 37 L. J. Attm. 14 ; L. R. 2 
A. & E. 24 ; *57 L. T. 51,0.— ADM. 

The Diana, followed. 

Reg. v. City of London Court Judge (1882) 51 
L. J. Q. F>. 305 ; 8 Q. B. D. 609 : 30 W. R. 56^— 

Ann 
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The Sylph (18(37) 37 L. J. Adm. H ; L. H. 2 
A. A E. 21 ; 17 L. T. 519.— ADM., adopted. 

The Guli If axe (1868) 38 L. J. Adm. 12 ; L. R. 
2 A. A E. 325 ; 19 L. T. 718 ; 17 W. R. 578.— 
ADM. ; T?lie Beta (1861)) 33 L. J. Adm. 50 ; L. R. 

2 P. C. 447, 449 ; 20 L. T. 988 ; 17 W. R. 938. 
— P.C. ( And see. infra.') 

Tlie Sylph, and The Guldfaxe (suqrr^c), 
followed. 

The Explorer (187i?) 40 L. J. Adm. 41; L. R. 

3 A. & E. 289 ; 23 L. T. 604 ; 19 W. R. 166.— 

ADM. 

The Sylph and The Guldfaxe, dissented from.. 

(Smith r. Brown (1871) 40 L. J. Q. B.‘ 214 ; 

R. 6 Q. B. 729 ; 24 L. T. SOS ; 19 W. R. 1165. 
— ■ $.B. See extract, infra. 

The Sylph and The Guldfaxe, questioned. 

Simpson i\ Blues (1872) L. R. 7 C. P. 290 ; 20 
W. R. 080 ; 41 L. J. C. P. 121 ; 26 L. T. 697. 
— C.P. See. extract, infra. 

The Sylph and The Guldfaxe, approved. 

The Franconia (1.877) 46 L. J. Adm. 33: 2 
P. 13. 163 ; 36 L. T. 640 ; 25 \V. R.,790.— «.A. ; 
bramwell aud BitETT, L. JJ. dissenting. 

The Guldfaxe, held overruled. 

Adam r. British and Foreign Steamship Go. 
(1898) 67 L. J. Q. B. 844 ; [1898] 2 Q. B. 430 : 
79 L. T. 31 ; 8 Asp. M. O. 420.— DARLING-, J. 

The Beta (1869) 38 L. J. Adm. 50 ; T. R?2 
P. C. 447 : 20 L. T. 988 ; 17 W. R. 933.— 
P.C., applied. 

The Nepoter (1869) 38 L. J. Adm. 63 ; L. R. 2 
A. & E. 375 ; 22 L. T. 177 : 18 W. R. 49.— ADM. 

TheiBeta, dissented from. 

Smith r. Brown (1871) L. R. 6 Q. B. 729 : 40 
L. .1. Q. B. 214 ; 24 L. T. 808 : 19 W. It. 1165 ; 
1 Asp, ML. O. 53.— Q.B. 

Cockburn, c.J. — We are aware that in 
holding that the -Court of Admiralty has not 
acquired jurisdiction in cases within the 9 & 10 
Viet. o. 93, we are taking upon ourselves to 
overrule cases decided by very high authority. 
In the case of 'film Sylph (supra), the present 
judge of the Admiralty Court held that a 
diver who had beei^ caught by the paddle- 
wheel of a steamer, aiul had suffered personal 
injury, might maintain a. suit in that Court. 
In the subsequent ease of The ( fuldfa.ee 
(supra), the same learned judge held — though, 
*ns he himself declared, “'not without doubt 
and hesitation ,J — that a claim arising on Lord 
* •^mpbeil's Act was within the jurisdiction of 
the Court. In the still later case of The Beta, 
the plaintiff having brought his suit in the 
Court- of Admiralty, ^n respect of personal 
injuries sustained through a collision between a 
ship on board of which he was serving and the 
defendants’ vessel, the defendants excepted to 
the jurisdiction ; and the judge having rejected 
their petition, and the case having tyeun brought 
before the JtidiciaT Committee of the Privy 
Council on appeal, that Court, without even 
calling oil the counsel for the respondents, 
dismissed the appeal with costs. We, fcave, of 
^course, f At. greatly pressed* Ity the weight of the 
Weeision of a Court of such lfigh authority ; but 
wc have beeil unable to bring ourselves to adopt 
the same view. The grounds of the decision, 
whicTT^appear to us to have been arrived at 


somewhat hastily, are very briefly given in the 
report of the ease : and the difficulties which 
have stood in our way of taking the same view 
of the effect of the 7th section of the 9 & 10 Viet, 
c. 93, and which have led us to an opposite 
conclusion, do not appear to have been present 
to the minds of the members of th.^ Com- 
mittee who took part in the decision .... 
after having given the c^se our best consecr- 
ation, we arrive at the conclusion that the 
legislature, in omitting, all reference to loss of 
life or personal injury, such, as is to be found in 
the Merchaiit Shipping Acts, cannot properly be 
taken to have intended to give jurisdiction in 
respect of such matters hy>the use of the term 
“damage,” and thereby materially to alter the 
rights accruing under Xiord Campbell’s Act, we 
feci bound, notwithstanding the weight of the 
authority we have referredsrto, to give effect to 
our opinion by giving judgment for the plaintiffs 
in prohibition. — p. 736.^ 

The Beta, questioned. 

Simpson r. Blues (1872) 41 3.J. C. P.121,128 : 
L. 7 C. P. 290, 299 ; 26 L. T. 697 ; 20 W. R. 
08(5.— C.P. 

^ brett, j. (for the Court). — Again, the case 
of The Sylph (supra), affirmed on appeal by 
the Privy Council in The Beta , in which it 
was held, that a claim fol* compensation for 
personal injuries caused by negligent manage- 
ment of a ship might be maintained by a suit 
in rem in the Admiralty Court against the ship 
by virtue of the words, “ The High Court of 
Admiralty shall have jurisdioKon over any claim 
for damage done by any ship,” which are con- 
tained in sect. 7 of 24 Viet. c. 10, and the case of 
The Guldfaxe (supra) would be, if unimpeachcd, 
authorities to a great extent against the con- 
clusion of which we in this case arrive. But 
these cases have been seriously impeached by 
the case of Smith v. Brown (supra, col. 3441), 
in the decision and reasoning and observations 
of which we entirely concur. — p. 299. 

The Beta, approved. 

The Franconia (1877) 46 L. J. A3m. 33 ; 2 

P. D. 163 ; 36 L. T. 640 ; 25 W. R. 796.— C.A. ; 
bramwell and bremt l.jj. dissenting. 

The Dowse (1 870) 39 L. J. Adm. 46 ; L. R. 3 
A. & E. 135 ; 22 L. T. 6g7 : 18 W. R. 
1008. — ADM., applied. 

Simpson t\ Blues (1872)41 L.J.C. P.121, 127* 
L. R. 7 C. P. 290, 298 : 26 L. T. 697 ; 20 W. R. 
680. — C.P. : Cargo ex Argos (1873) 42 L. J. Adm. 
1, 7 ; L. R. 5. P. O. 134, 154 ; 28 L. T. 77 ; 21 
W. R. 420.— P.C. 

Tfce Dowse, followed . ^ 

Allen v. Garbutt (1880) 50 L. J. Q. B. 141 ; 6 

Q. &. D. 165 ; 29 W. R. 287 ; 4 Asp. M. O. 520, n. 
— Q.B.D. See extract, infra, col. 3460. 

The Dowse, considered. 

The Rona (1882) 51 L. J. Adm. 65 ; 7 P. 1). 
247 ; 46 L. T. 601 ; 30 W. R. 614 ; 4 As£. M. 0. 
520. — SIR R. PHILL1MORE. 

Everard v. Kendall (1870) 39 L. J. C. P. 
234 ; L. R. 5 C. P. 428 ; 22 L. T. 408 ; 18 
W. R. S92. — C.P., followed, 
s The Dowse (1870) 39 L. J. Adm. 46 : L. 11. 3 
A. & E.135 ; '2# L. T. 627 ; 18 W. R. 1008.— ADM. 
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Everard v. Kendall, considered and a j) plied. 
Simpson v. Blues (1872) 41 L. J. 0. P. 121, 
128 ; L. R. 7 0. P. 290, 298 ; 20 L. T. 097 : 20 
W. R. 680. — C.P. 

Everard v. Kendall, adopted. f 

Cargo ex Argos (1873) 42 L. J. Aclm. 1, 7; 
L. R. 9 P. Q, 134, 154 ; 28 L. T. 77 ; 21 \V\ R. 
42<X — p.c. ; Flower r. Bradley (1874) 44 L. J. Ex. 
1 : 31*L. T. 702; 2* W. R. 74 : 2 Asp. M. C. 
489. — ADM. 

_ * * 

Everard v. Kendall, followed. 

Allen r. Garbutt (1 880) 50 L. J?Q. B. 141 ; 6 
Q. B. D, 165 ; 29 W. R. 287; 4 Asp. M. C. 520, n. 
— Q.B.D. * 

Everard v. Kendall? considered . 

The Rona (1882) 51 L. J. Adm. 65 ; 7 P. D/ 
247 ; 46 L. T. 601 ;^§0 W. R. 614 ; 4f Asp. M. C. 
520. — SIR R. PHILLIM^RE. 

Everard v. Kendall, inapplicable. 

Hedges v. London and St. Katharine Locks 
Co. (1885) 55 L. * M. C. 46 : 16 Q. B. D. 597, 
603 ; 54 L. T. 427 ; 34 W. R. 503 ; 5 Asp. M. C. 
539 ; 50 J. P. 580. — HUDDLESTON, B. and 
WILES, J. 

n 

Everard v. Kendall, dictum adopted . 

Robson -v. The K>rte (1888) 57 L. J. Q. B. 546 ; 
21 Q. B. D. 13 ; 59 L. T. 557 ; 36 W. R. 910 ; 6 
Asp. M. C. 330. — WILLS and .GRANTHAM, JJ. ' 
r 

Everard v. Kendall, approved. 

Reg. r. City qL, London Court Judge (1891) 
61 L. J. Q. B. 337“; [1892] 1 Q. B. 273 ; 66 L. T. 
135 ; 40 W. R. 215 ; 7 Asp. M. C. 140.— C.A. 
ESHER, M.R., LOPES and KAY, L.JJ. 

The Explorer (1870) 40 L. J. Adm. 41 : L. 11. 
8 A. & E. 289 ; 28 L. T. 604 ; 19' W. R. 
166. — ADM., discussed. 

The Franconia (1877) 2 P. D. 163, 167. — ADM. : 
affirmed, 46 L. J. Adm. 33 ; 2 P. L. 163 ; 36 
L. T. 640 : 25 W. R. 796.— C.A. BRAMWELL and 
BRETT, L.JJ. dissenting. 

The Explorer, held overruled. 

Adam v. British and Foreign Steamship Co. 
(1898) 67 L. J. Q. B. 844 f [1898] 2 Q. B. 430 ; 
79 L. T. 31 ; 8 Asp. M. C. 420.— darling, J. 

The Explorer, approved and adopted. 
Lavidsson V. Hill (1901) 70 L. J. K. B. 788 ; 
-[1901] 2 K. B. 606, 615 ; 85 L. T. 118 ; 49 W. R. 
630 ; 9 Asp. M . C. 223.— KENNEDY and 

PHILLIMORE, JJ. 

Simpson v. Blues (1872) 41 L. J. C. P. 121 ; 
L. R. 7 O. P. 290 ; 26 L. T. 697 ; 20 W. R. 
680. — C.P., disapproved of. 

Cargo ex Ai^gos, Brown Gaudet (187E) L. R. 
5 P. C. 134 ; 42 L. J. Adm. 1 ; 28 L. T. 77 ; 21 
W. R. 420. — P.C. 

SIR MONTAGUE smith (for the Court).— Their 
lordships have felt that the judgment of the 
Court of Common Pleas, in Simpson v. Blues is 
entitle^! to great consideration from the authority 
due to the Court and tlie force with which the 
reasons for the decision are stated, and they 
would have been glad to have been able to rest 
upon it. The Queen’s ordinary Courts of Law, 
which hold the pow^r of prohibition, must in the 
end decide questions of jurisdiction ; and wheu 
their opinion has been fully declared-; it musl 


ur£l ought to be acquiesced in ; but r if, when the 
question has been brought before them on appeal, 
their lordships now yielded to the decision of the 
Common Pleas, they would in effect, conclude an 
important question of jurisdiction in a manner 
contrary to the opinion of the judge of the High 
Court of Admiralty— and as at present advised, 
their own — upon the authority of the judgment 
of one only of the Common Law Courts, 
pronounced on a summary application from 
which there was no appeaf. They think, before 
this conclusion is reached, an opportunity should 
be given for further consideration of the statute. 
— p. 154. 

Simpson v. Blues, referred to. 

Flower v. Bradley (1874) 44 L. J. Ex. 1 ; oi 
L. T. 702 ; 23 W. R. 74 ; 2 Asp. M. C. 4SST.— 
ADM. 

Simpson v. Blues, approved. 

Grunnestad v. Price, Fullmore v. Wait (1875) 

44 L. J. Ex. 44 ; L. R. 10 Ex. 65 ; 32 L. T. 492 ; 

23 W. R. 470 ; 2 Asp. M. C. 543.— EX. See 
extract, infra. 

' Simpson v. Blues, dissented from. 

The Franconia (1877) 46 L. J. Adm. 33, 36 ; 2 
P. L. 163. 173 : 36 L. T. 640 ; 25 W. R. 796.— 
C.A. 

Simpson v. Blues, disapproved. 

The Alina (18S0) 49 L. J. Adm. 40 ; 5 Ex. L. 
£27 ; *2 L. T. 517 ; 29 W. R. 94 : 4 Asp. M. C. 
256. — C.A. See extract, infra. 

Simpson v. Blues, referred to. 

The Rona (1882) 51 L. J. Adm. 65 : 7 V. D. 
247 : 46 L. T. 601 ; 30 \V. R. 614 ; 4 Asp. M. C. 
520.— SIR R. PHILLIMORE. 

James v. L. & S.W. Ry. (1872) 41 L. J. Ex. 
186 ; L. R. 7 Ex. 287 ; 27 L. T. 382 ; 21 
W. R. 25. — EX. OH., referred to. 

The Franconia (1877) 46 L. J. Adm. 33; 2 
L\ L. 163, 173 ; 36 L. T. 650 ; 25 W. R. 796.— 

C.A. (overruled in The Vera Cruz ; see col. 3442). 

#■ 

Cargo ex Argos, Brown v. Gaudet (1872) 42 
L. J. Adm. 1 ; L. R."5 P. C. 134 ; 28 
L. T. 77 : 21 W. R. 420.— p.c., applied. 

G. N. Ry. r. Swaffield/lS74) 43 L. J. Ex. 89, 

91 : L. It. 9 Ex. 132, 138*; 30 L. T. 562.— EX. 

Cargo ex Argos, not followed. 

Flower r. Bradley (1874) 44 L. J. Ex. I ; 31 
L. T. 702 ; 23 W. It. 74 ; 2 Asp. M. C. 489.-^- 
ADM. 

Cargo ex Argos, dissented from. ' 

Gunnestad v. Price. Fullmore v. Wait (1875) 

L, R. 10 Ex. 65 ; 44 L.J. Ex. 44 ; 32 L. T. 492 ; 
23 W. It. 470 ; 2 Asp. O. 543.— EX. 

bramwell, B . — But what they are claiming 
they claim as of right, and not as a matter tic- 
pendent on the opinion of any superior Court as 
to where the action should be brought. This 
beipg my Ciew, ami it bei^g always a matter in 
which the difficulty might be obviated by leave 
,being granted to sue in the *5u*>crior courts 
(wkicl^ I think no judge vsfbuld ever refuse), and 
it being'in the po\yqr oi* the legislature to state 
what was or is » its intent-ion, the subject is 
perhaps not worth much discussion, with all 
respect be it said, to the two great authorities 
who have differed. But if we are U^^fthoose 
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between them, it seems to me that the Cour?of 
Common Pleas was right. The difficulties in the 
way of the Privy Council are most forcibly put 
in their judgment : to those are added most 
cogent arguments in the j udgment of the Court of 
Common Pleas against the expediency of giving 
Admiralty jurisdiction in such cases as those in 
question, either to the High Court of Admiralty 
or the County Court. Shortly, the objections 
are, that on the construction contended for by 
the defendants, the County Court has Admiralty 
jurisdiction in cases in which the Admiralty 
Court has no original jurisdiction; that the 
High Court would* have an appellate jurisdiction 
when it lias not original jurisdiction ; that there 
”*Npould Joe tranferred to it from the County Court 
causes which it could not originally entertain, 
and so it could hear and decide cases not-* 
properly within its own jurisdiction or that of 
the County Court. To these objections are to be 
added, not as aiding the construction of the 
statute, but as helping to the probable intention 
of the legislature, the objections, so forcibly 
stated in the judgment of the Common Pleas, to 
Admiralty procedure being applied to such cases 
as those in question. These different considera- 
tions were felt so strongly by the Privy Council, 
that they would perhaps have decided as the 
Common Pleas did, but for the necessity of 
finding ail application for words, for which they 
saw none if the Common Pleas were right. With 
great respect, it seems to me that a meaning 
may be given to the words, without th3 admit- 
tedly preposterous consequences the defendants 
contend for. — -p. 73. 

Cargo ex Argos, followed. 

Grunnestad v. Price, disapproved. 

The Alina (1880) 5 Ex. D. 227; 49 L. J. Adm. 
40 ; 42 L. T. 517 ; 29 W. R. 94 ; 4 Asp. M. 0. 


cannot see any objection to them at all 1 
cannot see any objection on the ground that the 
Appeal Court has no original jurisdiction over * 
the same subject-matter : I cannot see any 
objection on the ground that the County Court 
should have Admiralty jurisdiction where the 
Court of Admiralty has no jurisdiction ; nor can 
I see any objection on the ground -which is the 
third and only one remaining, that the Qpu’-i of 
Admiralty should transfer to itself especially 
difficult causes relating to maritime matters, 
though Court itself nad no original jurisdic- 
tion to deal apith such a catise. That being my 
opinion, it appears to me that** there is no 
absurdity and nothing preposterous in these 
consequences to induce us to overrule or control 
the plain meaning of th$ Act of Parliament. It 
docs, therefore, lead me to the conclusion that 
the decision of the Privy Council is the correct 
decision. — p. 236. 

Cargo ex Argos, inapplicable. 

Allen r. Gar butt (1880) 50 L. J. Q. B. 141 ; 6 
Q. B. D. 165 ; 29 W. B. 287 ; 4 Asp. M. C. 520, n. 

— q.b.d. ( Sec extract, infra.') 

*9 

Cargo ex Argos, considered. 

>The Kona (1882) 51 L. J. Adm. 65 ; 7 P. D. 
247 ; 46 L. T. 601 ; 30 W. R. 614 ; 4 Asp. M. C. 
520. — SIR B. PHILLIMOKE. ^ 

Cargo ex Argos, explained and not applied. 

Reg. v. Southend County Court Judge (18S4) 
53 L. J. Q. B. 423 ; 13 Q. B1 D. 142, 146 ; 32 
W. R. 754. — HAWKINS and SMITH, JJ. 

Cargo ex Argos, dictum considered. 

Res*, r. City of London Court Judge (1891) 
[1892] 1 Q. B. 273, 304 ; 61 L. J. Q. B. 337 ; 66 
L. T. 135 ; 40 W. R. 215 ; 7 Asp. M. C. 140.— 
G.A. 


2<)G. — C.A. 

JISSSEL, M.E. — In the case of Simpson v. Blues 
( supra , col. 3457), where there were four judges, 
Willes, Byles, Brett and Grove, JJ., no one 
alleged, although something of that kind had 
fallen from Willes, J., on {^previous occasion, that 
the words [of sect. 2 of 31 & 35 Viet. c. 71] were 
'anything 'but olear in themselves, .and the 
ground of the decision was totally different. 
in the case of the Privy Council, again {The 
Cargo ex Argos), we have four ordinary judges 
of the Privy Council, and all four agreed that 
the words were clear. Then when the case came ] 
again before a common law Court in Gunnestad 
*v. Price, there were only two judges present, 
Baron Oleasby and Baron Brain well. Baron 
• «► Oleasby does not slate the words to be otherwise 
than clear in themselves, but 1 admit that 
Baron Bramwell does, and he says that he 
considers them ambiguous. Whether or not 
they are ambiguous is a question, of course, not 
to be lightly passed over with the opinion of 
Baron Bramwell the other way, and, therefore, 
1 wish to say a word or two on the grounds 
which induced him to think tlieqa ambiguous. 


-(p. 231) ^ _ * 

[The Master of the Rolls then discusses 
Baron B?aiiiweU% judgment at great length.] 
How. with the greatest possible japefct for 
Lord Justice Bramwell*-#ind no one enter- 
tains a greater respect fdr him than I do-— it 
shows how these different consequences strike 
different minds. Hot only do they not appear 
to 7m? to be either absurd or preposterous, but I 


Cargo ex Argos, referred to. 

The Theodora (1897) 66 L. J. Adm. 50 ; (1897) 
p. 279 ; 76 L. T. 627. — JEUNE, P. and BABNES, J. 

The Alina (1880) 49 L. J. Adm. ■10'*; 5 Ex. L\ 
227 ; 42 L. T. 517 ; 29 W. E. 94 ; 4 Asp. 
M. C. 256. — C.A., distinguished. 

Allen r. Garbutt (1880) 6 Q. B. D. 165 ; 50 
L. J. Q. B. 141 ; 29 W. R. 287 ; 4 Asp. M. C. 
;>20, Jl. — Q.B.D. m *' 

man 1ST Y, J. (for the Court). — Upon referring 
I to that case, it will be found th&t it was a de- 
cision as to the effect of the Act of 1869 with 
reference to an action for a breach of a charter- 
party, as to which jurisdiction was given to the 
County Court, in express terms by sect. 2, sub- 
sect. 1 of the Act of 1869. The Court of Appeal 
followed and adopted the decision of the Privy 
Council in the cases of ( 'argo ex A rgos (supra) 
and fd'hc ffewsons (L. E. 5 P.*C. 134), decided 
in 1872. These decisions have reference to the 
construction of the Act of 1869, and do not touch 
the present question, which depends upon the 
construction of the Act. of 1868. The Dowse 
(supra, col. 3456) is in point as to the construc- 
tion of the Act of 1868, and we should probably 
have felt bound to follow it, even i $ we had 
doubted its correctness, but we do not entertain 
any such doubt. — p. 167. 

The Alina, followed. 

The Rona (1882) 7 P.*). 247 ; 51 L. J. Adm. 
65 ; 46 L. T. 601 ; 30 W. R. 614 : 4 Asp. M. C. 
52U.-*-SIR R. PHILLIMORE. 
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The Alina, applied. 

Hex r. City of Loudon Court Judge (1801) 
61 L. J. Q. B. 337 ; [1892] 1 Q. B. 273 ; 66 
L. T. 135 ; 40 W. R. 215; 7 Asp. M. 0. 140. 
— C.A. ESHER, M.R., LOPES and KAY, E.JJ. ; 
Pugsley r. Hopkins (1892) 61 L. J. Q. B. 045 ; 
[1892 ^ 2 Q. B. 184; 67 L. T. 369; 40 W. R. 
596 ; 7 Aspf*M. C. 215.— c.A. esher, m.r., pry 
and LpPES, L.JJ. 

Allen v. Garbutt (1880) 50 L. J. Q. B. 141 ; 
6 Q. B. D. 165 f 29 W. R. 2£7 ; 4 Asp. 
M. C. 520, n.^-Q.B.D., cunsidyed. 

The Ron^ (1882) 51 L. J. Adm. 65 : 7 P. D. 
247 ; 46 L. T. 601 ;„30 W. fi. 614 ; 4 Asp. M. C. 
520.— SIR R. PHILLIMORE. 

Allen v. Garbutt, appro red. t 

Reg. v. City of London Court Judge (1891) 
61 L. J. Q. B. 337>v[1892] 1 Q. B. 273; 66 

L. T. 135 ; 40 W. R?*215 ; 7 Asp. M. C. 140. 

— C.A. ESHER, M.R., LOPES and KAY, L.JJ. 

The Rona (1^2) 51 L. J. Adm. 65 ; 7 P. D. 
247 ; 46 L. T. 601 ; 30 W. R. 614 ; 4 Asp. 
M. C. 520 . — adm., referred to. * 

The Theodora (1897) 66 L. J. P. 50 ; [1897] 
P. 279 ; 76 L. T. 627 ; 46 W. R. 157.— JEUNE,fi>. 
and BARNES, J. 

ft 

Reg. v. City of London Court Judge (1890) 
59 L. J. Q. B. 427 : 25 Q. B. D. 339 ; 63 

L. T. 492 a 3S W. R. 638 ; 6 Asp. M. C. 

547. — COLERIDGE, C.J. and WILLS, J., 
disting-uishpL 

The Ruby (1898) 67 L. J. P. 28 ; [1898] P. 59 ; 
78 L. T. 235 ; 46 W. R. 687 ; 8 Asp. M. C. 421. 

— JEUNE, P. 

The County of Durham (1890) 60 L. J. P. 5 ; 
[1891] P. 1 ; 64 L. T. 146 ; 39 W. R. 303 ; 
6 Asp. M. C. 606. — HANNEN, p. and 
butt, J. ; and Pugsley v. Ropkins (1892) 
61 L. J. Q. B. 645 5 [1S92] 2 Q. B. 184 ; 
67 L. T. 369 ; 40 W. R. 596 ; 7 Asp. M. C. 
215. — C.A., explained. 

The City of Agra (189S) 67 L. J. P. 81 ; [1898] 
1\ 198 ; 79 s L. T. 307.— BARNES, J. 

Alcock y. Cooke (1829) 3>Bing. 340 ; 2 M. & P. 
625 ; 7 L£ J. (o.S.) C. P. 126 ; 30 R. R. 
625. — c.p., commented on. 

Gr. JE. By. '^Goldsmith (18S4) 9 App. Cas. 927 ; 
54 L. J. Ch. 162 ; 52 L. T. 270 ; 33 W. R. 81 ; 49 
J. P. 260.— H.L. (e.). 

selborne, L.c. — With regard to Aleoek v. 
Cooke, it is a case which may be perfectly correct 
in the principles which it lays down ; but it is a 
very singular fact, that, if there ever was a case 
in which the Court went out of its way to lay 
down- principles which were not needful £pr the 
decision of the particular matter before it, 'it was 
the case of Alcock v. Cooke ; because there the 
question was whether wreck could be claimed by 
the owner of a property called Sutton, which 
was alleged to be part of a manor named Greet- 
ham, which manor was within property of the 
Duchy cf Lancaster. Wreck was not mentioned 
in the grant, and the Court, upon looking at 
Domesday Book, are stated in the report, page 
346, to have been of opinion that Sutlon was not 
within the manor. ^One would have thought 
that the whole foundation of the case would 
then have disappeared ; nevertheless tlie^ Court 
went on to express its opinion as. to wliat the 


m r 

state of the case would have been if wreck had 
been granted by the grant under which the 
party claimed ; and it is said that inasmuch as 
this was clearly proved that at the date of the 
grant wreck was outstanding, so to say, leased 
as belonging to a larger property to "another 
person who was in possession under the lease, 
which was for a term of years, such a grant of 
vthat was not at the time in the possession of 
the Crown would have b*en void. Well, I am 
not at all concerned to enter upon the question 
whether that was so or not. I only observe that 
that has no bearing upon the present case. — 
p. 940. 

Le Caux v. Eden (1781) Dougl. 594 :— k.i^ 
applied. r 

London Corporation c. Cox (1867) 36 L. J. 
Ex. 225, 232 ; L. R. 2 H. L. 239, 262 ; 16 W. II. 
44.— H.L. (E.). 

Le Caux v. Eden, commented upon. 

The Sylph (1867) L. R. 2 A. E. 24, 28 ; 37 

L. J. Adm. 14 ; 17 L. T. 519.— ADM. 

• 

Le Caux v. Eden, dicta applied. 

Sullivan v. Spencer (Earl) (1872) Ir. R. 6 C. L. 
173.— Q.B. 

The Lanarkshire (1S55) 2 Spinks 189 .— adm., 
applied. 

*The#Mali Ivo (1869) 38 L. J. Adm. 34 ; L. R. 

2 A. & E. 356, 359 ; 20 L. T. 681.— ADM. ; ami 
Walsh v. Lincoln (Bishop) (1874) L. R. 4 A. & E. 
242, 253. — ARCHES. 

The Margaret (1S29) 2 Hagg. Adm. 275. — 
Adm., referred to. 

The Cawdor (1900) 69 L. J. P. 23 ; [1900] P. 

47 ; 81 L. T. 705 ; 48 W. R. 293 ; 9 Asp. M. C. 
19.— C.A. SMITH, RIGBY and COLLINS, L.JJ. 

The Talea (1880) 5 P. D. 169 ; 42 L. T. 61 ; 

29 W. R. 123 ; 4 Asp. M. C. 220.— ADM., 
doubted. 

The Viudobalii (18&) 58 L. J. P. 51 ; 14 P. D. 

50 ; 60 L. T. 657 ; 87 W. R. i00 : 6 Asp. M. U 
870.— C.A. 

The See Reuter (18lf) 1 Boils. 22. — sill w. 
SCOTT, applied. 

The Evangelistria (1876) 46 L. J. Adm. 1 ; 2 
P. D. 241 ; 35 L. T. 410 ; 25 W. R. 255 : 3 Asp. 

M. C. 264.— ADM. 

Smith, In re. City of Mecca, In re (1876) 

L. J. Adm' 92 ; 1 P. D. 300 ; 35 L. T. 380 ; 

24 W. R. 903 ; 3 Asp. M. 0. 259.— ADM., 
followed. n 

The Vivar (1877) 2 P. I). 29 ; 35 L. T. 782 ; 25 
W. R. 379, 453 ; 3 Asp. M. C. 308 .— sir k. 
PHILLIMORE ; affirmed, C.A. 

The Evangelistria (1876) 46 L. J. Adm. 1 ; 

~ 2 P. D. 241 ; 35 1^1^410 ; 25 W. R. 255 ; 

3 Asp. M. C. 264.— ADM., followed. 

"The Vivar (1S77) 2 P. ^ 29 : <37? L. T. 782 ; 

25 W. K^379, 453; 3 Asp. M. C. 308. — SIR R. 
phillimore ; affinned, c.A. ^ „ 

* 

The Evangelistria, distinguish pi 7. 

The Agincourt. (1877) 47 L. J. Adm. 37 ; 2 
P. I). 239.-— SIR It. PHILLIMORE. 

n 
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The Idas (1A0B) Br. & L. 65. — Ar$i., 
applied. 

The Lacly of the Lake (1870) 39 L. J. Adm. 40 ; 
L. R. 3 A. & E. 29 ; 21 L. T. 683 ; 18 W. B. 528. 

— ADRI. 

The Neptune, Hodges v. Sims (1835) 3 
Knapp P. C. 94. — P.C., followed. 

The New Eagle (1816) 2 W'. Rob. 441 .— adm^ 

The Neptune, referred to. 

The Dowse (1870) 39 L. J. Adm. 46 ; L. R. 3 
A. & E. 135 ; 22 L. T. 627 ; 18 W. R. 1008.— 
ADM. 

The Neptune, considered. 

The -Two Ellens (1871) 40 L. J. Adm. 11, 14 ; 

L. *R. 3 A. & E. 355 ; 24 L. T. 592 ; 1 Asp. M. C. 
40. — ADM. ; affirmed. P.C. (see infra , col. 34G7) ; 
The Riga (1872) 41 L. J. Adm.‘ 39, 41 ; X. R. 3 
A. & E. 516, 520 ; 26 L. T. 202 ; 20 W. R. 927 : 

1 Asp. M. C. 246— ADM. 

The Neptune, followed. 

The Two Ellens, Johnson r. Black (1872) 8 
Moore P. O. (n.s.) 398 ; 41 L. J. Adm. 33 ; L. R. 

4 P. O. 1G1 ; 26 L. T. l ; 20 W. R. 592 ; 1 Asp. 

M. G. 208.— P.O. 

The Neptune, applied. 

Janies v. L. & S. W. Ry. (1872) 41 L. J. Ex. 
1S6, 1S9 ; L. R. 7 Ex. 2S7, 292 ; 27 L. T. 382 : 
:21 W. R. 25 ; 1 Asp. M. C. 220.— ex. ch.* Alleji 
- 0 . Garbutt (1880) 50 L. J. Q. B. 141 ; 6 Q. B. D. 
1G5 ; 29 \V. R. 287 : 4 Asp. M. C. 520, n.— Q. b.d. ; 
The Rio Tinto, Laws r. Smith (1884) 9 App. Cas. 
.‘356, 359 ; 50 L. T. 4G1 ; 5 Asp. M. C. 224.— P.C. : 
The Heinrich Bjorn (1885) 54 L. J. P. 33 ; 10 
P. D. 44, 51 ; 52 L. T. 560 ; 33 W. R. 719 : 5 
Asp. M. O. 391 C.A. ; affirmed, H.L. (E.). See 
i infra , col. 3468. 

The Alexander (1841-2) 1 W. Rob. 288, 346. 
— adm., held erroneous. 

The Two Ellens (1871) 40 L. J. Adm. 11 ; L. R. 

3 A. k E. 345 ; 24 L. T. 592.— ADM. ; affirmed, 
(1872) 41 L. J. Adm. 33 ;*L. R. 4 P. C. 161 ; 8 
Moore L\ 0. (>r.s.) 398; 26 L. T. 1; 20 W. R. 
592 ■ 1 Asp. M. O; 208.— P.C. 

The Alexander, olyte.r rat ions adopted. 

The Riga (1872) 41 L. J. Adm. 39, 40; L. R. 

3 A. k E. 516, 519 ; 20 L. T. 202 ; 20 W. R. 927 ; 

I Asp. M. 0. 240.— ADM. 

** The Alexander, adopted. 

The Pieve Superiore (1874) 43 L. J. Adm. 20 ; 
■•‘fc? U. 5 P. O. 482, 492; 30 L. T. 887; 22 W. R. 
777; 2 Asp. M. C. 319.— i>.c. j 

The Alexander, aberrations adopted. 

The Rio Tinto (1884) 9 App. Cas. 356, 360 ; 50 
L. T. 461 ; 5 Asp. M. O. 224.— P.C. 

The Alexander, ohserred upon and applied. 
The Heinrich Bjjjrii (1885) 55 L.*T. Adm. 80 *, 

I I App. Gas. 270, 284 ; -£5 L. T. 06 ; 6 Asp. M. C. 

]. — H.L. (E^).<* , 

® * 

The Flecha (1S54) 1 Spinks Focf. & Ad. 

♦ m . — ADM., considft'M. 

♦ The Heinrich Bjorn (1881?) 55 L. J. Adm. 80 ; 
11 App. Gas? 270, 279 ; 55 L. T. 66 ; 6 Asp. M. G. 
L— h^.(e.). 


The Wataga (1856) Swab. 165 ; 5 W. R. 155. 
— ADM., adopted. 

The Feronia (1868) 37 L. J. Adm. 60, 63 ; L. R. 
2 A. k E. 05, 73 : 17 L. T. 619 ; 16 W. R. 585.— 


The Wataga, followed. 

The Anna (1870) 46 L. J. Adm. 15 ; jl P. D. 
253 ; 34 L. T. 895 ; 3 Asp. M. C. S37>— C.A. 

^3 

The Wataga, dictum adopted. 

The Heinrich Bjorn (1885) 54 L. J. P. 33 ; 10 
P. D. 44,^52 ; 52 L. T ? 560 ; 33 W. R. 719 ; 5 
Asp. M. C. :^)1.— C.A. ; affirmed, H.L. (E.). See 
infra , col. 3468. ^ 

The Wataga and The Anna, observed upon. 
The Mecca (1894) 04..L. J. Adm. 40; [1895] 
>P. 95 ; 11 R. 742 ; 71 L: T. 711 ; 43 W. R. 209; 

7 Asp. M. C. 529. — C.A. 

The Perla (1857) Sv\*6. 230 ; 4 Jur. (n.s.) 
741.— adm., applied. 

The Yan-Yean (1883) 8 P. D. 147, 149 ; 52 

L. J. Adm. 07 ; 49 L. T. 186 ; 31 W. R. 950 ; 5 
Asp. M. C. 135. — HANNEN, P. 7,1 

"The West Friesland (1859) 13 Moore P. C. 
% 185 : Swab. 454. — P.C., distinguished. 

The Underwriter (1S6S) 25 L. T.* 279 ; 1 Asp. 

M. O. 127.— ADM. 

'A 

The West Friesland, applied. 

The Riga (1872) 41 L. J. Adm. 39 ; L. R. 3 
A. k E. 510, 520 ; 26 L. T. 202 J 20 W. R. 927 ; 1 
Asp. M. C. 246. — ADM. 

The West Friesland, distinguished. 

Laws r. Smith, The Rio Tinto (1884) 9 App. 
Cas. 356, 361 : 50 L. T. 461 ; 5 Asp. M. O. 224. 
—P.C. 

The West Friesland, overruled. 

Northcote ■/:. The Heinrich Bjorn Owners, The 
Heinrich Bjorn (1886) 55 L. J. Adm. 80; 1L 
App. Cas. 270, 280 ; 55 L. T. 60 ; 6 Asp. M. O. 
1. — H.L. (e.). 

The Onni (1860) Lush. 154 ; 8 L. T. 447. — 
ADM., applied. * 

The Riga (1872) 41 L. J. Adm. 39 ; L. R. 3 
A. k E. 516, 520 ; 26*L. T. 202 : 20 \V. R. 927 ; 1 
Asp. M. C. 240. — ADM. ; The "Anna (1S76) 46 

L. J. Adm. 15 ; 1 P. D. 253 ; 34 L. T. 895 .— adm. 

The Comtesse de Fregeville ~( 1861) Lush. 
329 ; 4 L. T. 713. — ADM., distinguished. 
The Underwriter (1868) 25 L. T. 279 ; 1 Aspf 

M. C. 127.— ADM. 

The Comt-esse de Fregeville, observed upon. 
The Riga (1872) L. R. 3 A. & E. 510 ; 41 L. J. 
Adm. 39 26 L. T. 202 ; 20 W. R. 927 ; 1 Asp. 
M. C. 246. * 

sir li. phillimore.— T he attention of the 
Court (in this case) does not seem to have been 
drawn to the previous case of The Onni (supra'), 
nor to the 24 Viet. c. 10, which had been 
passed in the month preceding the decision in 
The Comtesse de Fregeville, to which it seems to 
me very import an t to advert. The 4th? section 
of that statute gives the Court a jurisdiction over 
“ claims for building, equipping, br repairing any 
ship,” claims which would answer to those of the 
old material man, as known in this Court before 
the decision in The Neptune (supra, col. 3463). 
•The 5t^ section of the same statute gives the 
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Court, a distinct- jurisdiction over “any claim 
for necessaries supplied to any ship ” in certain 
cases. Since this statute, in The. Bonne Amelia 
(infra), in I860, it was decided that the travel- 
ling expenses of an agent to attend a triaV-in a 
case of collision were not necessaries ; and in 
The Aalt-ze Willemina (infra), in 18G6, the Court 
refusec*to consider money advanced to a master 
to tygy average necessaries. In both these cases, 
however, and in oth*r former cases, the Court 
seems to have considered that money advanced 
for the purchase of necessaries stood ol*> the same 
footing as necessaries. — p. 521, 

The Bonne Amelia (i860) 35 L. J. Adm. 115 : 
L. R. 1 A. jSs E. 19 ; 14 L. T. 191 ; 6 
Asp. M. C. 149.— adm. ; and The Aaltze 
Willemina (1866> L. R. 1 A. 6c E. 107.— 
ADM., referred to. 

The Riga (1872) L. R. 3 A. & E. 5hj3 ; 41 L. J. 
Adm. 39 ; 26 L. T. 2!^ ; 20 W. R. 927 : 1 Asp. 
M. C. 246. — adm. (nee extract, sujmi). 

The Ella A. Clark (1S63) Br. 6c L. 82 ; 32 
L. J. Adm. 211 ; 9 Jur. (N.s.) 312 ; 8 L. T. 
119 ; 11 W.^R. 524. — ADM., held over ruled 
on one point. f 

The Two Ellens (1871) 40 L. J. Adm. 11 ; 
L. R. 3 A. & E. 355 ; 24 L. T. 592 ; 1 Asp. M. £. 
40. — ADM. ; affirmed, P.C. See infra, col. 3467. 

The Ella A. Clark, applied . 

Allen r. Garbutt- (1880) 50 L. J. Q. B. 141 ; 0 
Q. B. D. 165 ; 29 W. R. 287 ; 4 Asp. M. C. 520. n. 
— O..B.D. 

The Ella A. Clark, distinguished. 

The Rio Tinto,^iWS r. Smith (1884) 9 App. 
Cas. 356, 361 ; 50 L. T. 461 ; 5 Asp. M. 0. 224. 
— P.C. 

The Ella A. Clark, overruled. 

The Heinrich Bjorn (1885) 10 P. D. 44 ; 54 

L. J. P. 33 ; 52 L. T. 560 ; 33 W. R. 719 ; 5 Asp. 

M. C. 391.— C.A. ; affirmed, H.L. (e.) (infra'). 

PRY, L.J. (for the Court). — In 1S71, in The 

Two Miens (infra, col. 3467), Sir R. Phillimore 
had to determine whether, as the law was then 
and is now, the material man has a mari- 
time lien upon a British ship under the statute 
of 1861 ; and after reviewing several of the 
decisions of Dr. Lushingto#, he expressed his 
inability to acquiesce in the reasoning on 
which the judgment in The Pacific (infra, 
col. 3466) was founded, or to reconcile that 
reasoning witlf the judgment in The Ella A . 
Clark. “ The two statutes ought,” he said, 
“1 should have ventured to think, to be con- 
structed as being in pari materia He further 
said that he should have thought Jbhat, in the 
case of materia] men, there was an fnchoate lien 
before the institution of the suit, but neverthe- 
less he determined to follow Dr. Lushington in 
the case of The Pacific, and held that theft was 
no such lien. The case was naturally carried to 
the P. C., when the decision of the Court belo’fr, 
to the effect that no maritime lien was created 
by the statute of 1861 against a British ship, was 
upheld. — p. 59. 

The result of this long catena of authorities is 
hardly satisfactory ; it shows that for several 
years Dr. Lushington repelled the notion that, 
the statutes of 1840 created any maritime lien in 
favour of the material man ; it shows that in 
one or more cases he admitted the opposite view, 
but that at a yet later date he reverted to the 
earlier conclusion ; and that in the one cas*, that 


of PThe .Ella A. Clark, in which lie formally 
decided in favour of the lien, I10 did so on a 
principle of construction, namely, that when the 
legislature gave a proceeding in rein, then it 
created a maritime lien, and that this principle 
was rejected by the learned judge himself in the 
next case of The Pacific, and by the P. C. in the 
case of The Two Ellens. 

flit appears to us that, upon the whole, the 
current of authorities is against the existence of 
the lien n 

In our opinion the two statutes of 1 840 and 
1861 ought (notwithstanding the observations of 
Mellish. L A., in The Two Ellens) to be construed 
as in pari mater id , and we think that the 
decision of the P. C. in that case lends confirma^, 
tion to the conclusion at which we arrive, namely, 
r that whilst the statute of 1840 has enabled £he 
material man to enforce his claim in the Admi- 
ralty Court, and as one means has given him a 
right to arrest the ship, it has given him no 
maritime lien, and consequently no right against 
the ship till action brought. — p. 60. 

The Ella A. Clark, overruled. 

Tlje Heinrich Bjorn, Northcote r. The Hein- 
rich Bjorn (1886) 55 L. J. Adm. 80 ; 11 App. 
Cas. 270 ; 55 L. T. 06 ; 6 Asp. M. C. 1. — H.L. (e.) ; 
affirming (1885) 54 L. J. Adm. 33 ; 52 L. T. 560 ; 

33 W. R. 719 ; 5 Asp. M. 0. 391.— C.A. 

The Skipwith (1864) 10 Jur. (N.s.) 445 ; 10 
L. T. 43. — ADM., commented on. 

f Ihe Pacific (1864) 10 Jur. (N.S.) 1110 ; 33 
L. J. Adm. 120 ; 10 L. T. 541 ; Hr. & Lush. 243. 

DR. lushington. — I think I am bound to 
notice the case of The Skipwith . as reported, and 
I have no reason to say not correctly reported. 

It may be that in that case some of the observa- 
tions made by me, either really or apparently, 
are not reconcilable with this judgment. The 
observations may have been correctly reported, 
but erroneously applied to the facts of the case, 
as I am now able to ascertain them. 1 regret 
that the case of The Skipwith was not brought 
before the Court in a more formal shape, and 
that it was not more maturely considered ; but, 
if I was in error in that case, assuredly I would, 
never for a mere nominal consistency persist in 
it.— p. 1111. 

The Skipwith, held orUf'rulcd. 

The Harriet (1868) 18 L. T. 804 .— adm. 

The Skipwith, held overruled. 

The Two Ellens (1871) 40 L. J. Adm. 11, 14 

L. R. 8 A. & E. 355, 356 : 24 L. T. 592*. 1 Asp. 

M. (J. 40.— ADM., affirmed, p.C. (infra, col. 3467}* 

The Rio Tinto. Lawes v. Smith (1884) !) App. 
Cas. 356, 362 ; 50 L. T. 401 ; 5 Asp. M. C. 224. 
—P.C. • 

The Pacific (1864) Br. 6c L. 243 ; 33 L. J 
Adm. 120 ; 10 Jur. (N.S.) 1110 ; 10 L. T. 

. 541. — ADM., adopted. 

The Troubadour (1866) L. R. .1 A. & E. 302, 
304; 16 L. f. 156.— ADM. * The Scio (1867) 

L. R. t A. Sc E. 353, 355 :«H6 L. T. 642.— ADM. ; 
Tfy3 Harriet (1868) 18 L. T. 804 .-#a*>m. : The 
Two Ellens, Johnson r. BlaSk (1872) 8 Moore 
P. C. (n.£> 398 ; 41 L.J. Adm. 33 ; L. It 4 P. 0. 
161 ; 26 L. T. 1 ; 24 W. R. 592 ; 1 Asp. M. C. • 
208. — P.C. ; Simpson v. Blues (1872) 41 L. J. • 
C. P. 121, 126 ; L. R. 7 C. P. 290, 295 ; 26 L. T. 
o97 ; 20 W. R. 680. — C.P. ; Dapueto r. 
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The Pieve Siaperiore (1874) 43 L. J. A cl m. : 
L. R. 5 P. C. 482, 492 ; 30 L. T. S87 ; 22 W. R. 
777 : 2 Asp. M. 0. 319. — P.C. ; Allen r. Garlmfct. 
(1S80) 50 L. J. Q. B. 141 : 6 Q. B. D. 165: 29 
\V. R. 287 ; 4 Asp. M. 0. 520, n. ; Laws r. Smith, 
The Rio Tinto (1884) 9 App. Cass. 356, 362 ; 50 
L. T. 461 ; 5 Asp. M. C. 224.— P.C. 

The Pacific, discussed and applied. 

The Heinrich Bjorn (1885) 54 L. J. P. 33 ; 10 
P. D. 44, 51 : 52 L. 560 ; 33 W. R. 719 ; 5 
Asp. M. 0. 391. — C.A. ; affirmed, H.L. (e.) {infra), 
fie* extract, infra, col. 3465. 

The Pacific, approved. 

^ Hamilton r. Baker, The Sara (1889) 58 L. J. 
iulm. 57 ; 14 App. Cas. 209, 219 ; 61 L. T. 26: 
3S*VV. R. 129 ; 6 Asp. M. O. 413.— H.L. (E.). 

The Ocean (1845) 2 W. Rob. 368 ; 9 Jur. 381. 
— ADM., adopted. 

The Feronia (1808) 37 L. J. Adm. 60, 63 ; 
L. R. 2 A. & E. 65, 73 ; 17 L. T. 619 : 16 W. R. 
585. — ADM. 

The Ocean, observations adopted. 

The Heinrich Bjorn (1885) 54 L. J. P. 33 ; 10 
P. D. 44, 55 ; 52 L. T. 560 ; 33 W. R. 719 ; 5 
Asp. M. C. 391.— C.A. 

The Ocean, observed upon. 

The Mecca (1894) 64 L. J. Adm. 40 : [1895] P. 
95 ; 11 R. 742 ; 71 L. T. 731 ; 43 W. R. J09 )J7 
Asp. M. C. 529. — C.A. 

The Two Ellens, Johnson v. Black (1872) 41 
1,. J. Adm. 33 ; L. R. 4 P. C. 161 : 8 
Moore P. C. (n.s.) 398 ; 26 L. T. 1 ; 20 
W. R. 592; l Asp. M. C. 208.— P.C., 
applied. 

The Pieve Supcriore, Dapueto v. Wyllie(1874) 
43 L. J. Adm. 20 ; L. R. 5 P. O. 482, 489 ; 30 

L. T. 887 ; 22 W. R. 777; 2 Asp. M. 0. 319.— 
P.C. The Aneroid (1877) 47 L. J. Adm. 15 ; 2 
P. D. 189 ; 36 L. T. i*48 : 3 Asp. M. 0. 418.— adm. ; 
The Rio Tinto, Laws r. Smith (1884) 9 App. 
Cas. 356, 362 ; 50 L. T. 461 ; 5 Asp. M. C. 224.— 
P.C. 

3 

The Two Ellens, discussed. 

The Heinrich Bjor^ (1885) 54 L. J. P. 33 ; 10 
P. 1). 44 ; 52 L. T. 560 ; 33 W. R. 719 ; 5 Asp. 

M. (1 391. — C.A. ; affirmed, H.L. (E.) (infra), 
(flee extract, supra, col. 3465). 

** The Two Ellens, discussed. 

The Heinrich Bjorn, Northcote r. The Heinrich 

* Bjorn (1886) 55 L. J. Adm. 80 ; 11 App. Cas. 
270 ; 55 L. T. 66 ; 6 Asp. M. C. 1.— H.L. (E.). 

The Two Ellens, explained atul adopted. 

The Sara (1887) 56 L. J. P. 160 : 12 P. 1). 158, 
163 : 57 L.T. 328 ; 35 W. R. 826.— C.A. ; reversed , 
H.L. (E.) (see infra.) 

The Two Ellen^//y;y;/7>/7?d and applied. 

The Celia (1888) 5 7*L. J. Adm. 55 ; l.W. D. 
82, 87; 5^1». T. 125 ; 36 W. R, 540; 6 Asp. 
M. C. £93. — C.A. » 

$ ® 

* The^Two Ellens, observations adopted. 

% The Sara, Hamilton v. Baker (1889) 58 L. J. 
Adm. 57 ; ll App. Cas. 209, 225 ; 61 L. T. 26 ; 
38 VY4L 129 ; 6 Asp. M. C. 413,— H.L. (E.). 


The Riga (1872) 41 L. J. Adm. 39 : L. R. 3 
A. <fc E. 516 ; 26 L. T. 202 ; 20 W. R. 927 ; 
1 Asp. M. C. 246. — ADM., not applied. 

The Jenny Lind (1872) 41 L. J. Adm. 63 : L. R. 
3 A. £ E. 529 ; 26 L. T. 591 ; 20 W. R. 895 ; 1 
Asp. M. C. 294. — ADM. 

The Rio Tinto (1884) 9 App. Cas. 3£6 : 50 

L. T. 461 ; 5 Asp. M. C. 22£— P.C., dis- 
cussed. _ 7 ^ 

The Heinrich Bjorn, Northcote v. The Hein- 
rich Bjorn (1886) 55 L. J. Adm. 80 ; 11 App. 
Cas. 270 ; o5 L. T. 66 ; 6' As p, M. C. 1.— H.L.(E.). 

The Heinrich Bjorn, 52 L. J. P>83 ; 8 P. D. 
151 : 49 L. T. 405 ; 32 \V. R. 279.— ADM. ; 
reversed , (1885) 54 L. J. P. 33 ; 10 P. D. 44 : 52 

L. T. 560 ; 33 W. R. 719 ; 5 Asp. M. C. 391.— 
‘C.A. : the latter decision affirmed, (1886) 55 L. J. 
Adm. 80: -.11 App. Cas. 2 JU : 55 L. T. 66 ; 6 
Asp. M. C. ].— H.L.(E.). *** 

The Heinrich Bjorn, explained. 

The Ringdove (1886) 55 L. J. P. 56 : 11 P. D. 
120; 55 L. T. 552; 34 W. R. #44.— HANNEN, P. 

" The Heinrich Bjorn, considered. 

.The Sara (1887) 56 L. J. P. 160 ; 12 P. D. 158, 
163; 57 L. T. 328; 35 W. R. 826 —C.A. , 
reversed, H.L. (E.) (supra.) 

A 

The Heinrich Bjorn, approved and applied. 
The Delia '(1888) 57 L. J. Adm. 55; 18 P. D. 
82, 85 ; 59 L. T. 125 ; 36 W? E. 540 ; 6 Asp. 

M. C. 293.— C.A. 

The Heinrich Bjorn, discussed and applied. 
Westrup v. Great Yarmouth Steam Carrying 
Co. (1889) 59 L. J. Ch. Ill ; 43 Ch. D. 241, 244 ; 
61 L. T. 714 ; 38 W. R. 505 ; 6 Asp. M. C. 443.-- 
KAr, j. 

The Heinrich Bjorn, referred to. 

The Africano (1894) 63 L. J. Adm. 125 ; 
[1894] P. 141 ; 6 R. 767 ; 70 L. T. 250 ; 42 W. R. 
413 : 7 Asp. M. C. 427.— JEUNE, P. 

The Heinrich Bjorn, observed upon. 

The Mecca (1894) 64 L. J. Adm. 40; [1895] 
P. 95 : 11 R. 742 ; 71 L. T. 711 ; 43 W. R. 209 ; 
7 Asp. M. C. 529.— C.A. 

The Celia (1888) 57 L. J. Adm. 55 ; 13 P. D. 
82 ; 59 L. T. 125 ; 36 W. IK 540 ; 6 Asp. 

M. C. 293. — C.A., held inapplicable. 

The Africano (1894) 63 L. J. Adm. 125 ; [1894^ 
P. 141 ; 6 R. 767 ; 70 L. T. 250 ; 42 W. R. 413 ; 
7 Asp. M. C. 427.— JEUNE, P. 

The India (1863) 32 L. J. Adm. 185 ; 9 Jur. 
(N.s.) 417 ; 9 L. T. 234 ; 11 W. R. 536.— 
*ADM., overruled. - 

The Mecca (1894) 64 L. J. Adm. 40 ; [1895] 
1V95 ; 11 R. 742 ; 71 L. T. 711 ; 43 W. R. 209 ; 
7 Asp. M. C, 529.— C.A. 

The William E. Stafford (1860) Lush. 69 ; 
29 L. J. Adm. 109 ; 2 L. T. 301.— adm., 
adopted. * 

The Marldand (1871) L. R. 3 A. & E. 340, 343 ; 
24 L. T. 596 ; 1 Asp. M. C. 44.— ADM. 

The William E. Stafford, observed upon. 

The St. Lawrence (1880) 49 L. J. Adm. 82 ; 5 
“P. D. ^50.— ADM. 
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The Desdemona (1856) Swabey, 158 . — adm., 
and The William F. Stafford, referred to. 
The Africano (1894) 63 L. J. Adm. 125 : [1894] 

P. 141 ; 6 R. 767 ; 70 L. T. 250 ; 42 \V. R. 413'; 
7 Asp. M. C. 427. — JEUNE, P. 

The Grustaf (1862) Lush. 506 .— adm., 
applied. 

The Slarkjand (1871) L. R. 3 A. <fc E. 340, 343 ; 
24 I*. T. 596 ; 1 Asp. M. 0.44.— ADM. ; Simpson 
r. Blue? (1872) 41 L. tf. 0. P. 121, 126 ; L. R. 7 

C. P. 290, 295 ; 26 L. T. 697 ; 20 W. R. 680.— C.P. ; 
The Livietta (1883) 52 L? J. Adm. 81, *33 ; 8 P. 

D. 209, 213 ; 49 L. 411 ; 5 Asp. M. 0. 157.— 
harrer, P.*; The Immacolata Concerzione 
(1883) 53 L. J. Adm. 18 ; 9 P. D. 37. 42 ; 50 
L. T. 539 ; 32 W. R. 705 ; 5 Asp. M. C. 208.— 
BUTT, J. ; The Heinrich 3jorn (1885) 54 L. J. P. 
33 ; 10 P. D. 44, 56 : 52 L. T. 560 ; 33 W. R. 
719 ; 5 Asp. M. C. 391. — C.A. (affirmed H.L. (E.). 
See supra , col. 3468)!^, 

De Lovio v. Boit (1^15) 2 Gallison 398. — 
AM EE. 

Approved and applied , The Sylph (1867) 37 
L. J. Adm. 14 ; L. R. 2A.&E. 24, 26 ; 17 L. T. 
519. — ADM.: referred to. The Patria (1871) *11 
L. J. Adm. 23, 29 ; L. R. 3 A. & E. 436, 462 ; 24 

L. T. S49. — ADM. ; observed upon, Smith f. 
Brown (1871) 40 L. J. Q. B. 214, 217 ; L. R. 6 

Q. B. 729 ; 24 L. T. 80S ; 19 W. R. 1165 ; 1 Asp. 

M. C. 53.— Q.B. 

The Ricardo ^chmidt, L. R. 1 P. C. 268 ; 4 
Moore P. O. (R.S.) 121 ; 30 L. J. P. C. 3 ; 
12 Jur. (Nr.s^895 ; 15 W. R. 236.— p.c., 
approved. ■ 

Reg. v. Casaca (1880) 49 L. J. P. C. 41 ; 5 
App. Cas. 548 ; 43 L. T. 290 : 4 Asp. M. 0. 80S. 
—P.C. 


(Practice.) 

The Whilhelmine (1842) 1 W. Rob. 335.— 
ADM., applied . 

- The Euxine (1871) 41 L. ,T. Adm. 17 ; L. R. 4 
P. 0. 8, 15 ; 25 L. T. 516 ; 20 W. R. 561 ; 8 
Moore P. CV (n.S.) 189 ; 1 Asp. M. C. 155.— p.c. 

The Mullingar (1872) 1 Asp. M. C. 252 ; 26 
L. T. 326 . -''-adm. (IK.), approved. 

The Longford (1S89) 58 L. J. P. 33 ; 14 P. D. 
34 ; 60 L. T. 373 : 37 W. R. 372 ; 6 Asp. M. C. 
371.— C.A. ESHER, M.R., BOWER and FRY, L.JJ, 

r The Heart of Oak (I860) 29 L. J . Adm. 78.— 
ADM., adopted. 

Chapman •«. Boyal Netherlands Stpam Naviga- 
tion Co. (1879) 48 L. .T. Ch. 449, 4 it. D. 157, 177 ; 
40 L. T. 433 ; 27 W. E. 554 ; 4 Asp. M. C. 107. 


The Jeff Davis (1867) L. E. 2 A. & E. 1 ; 17 
L. T. 151. — adm., applied. 

The Heinrich (1872) 41 L. J. Adm. 68 ; L. E. 
3 A. & E. 505, 510 ; 26 L. T. 372 ; 20 W. E. 759 ; 
1 Asp. M. C. 79.— adm. : Birchall r. Pugin 
(1875) 4 4fi. J. O. P. 278 : I,. E. 10 C. P. 397 ; 
32 L. T. 495 j 23 W. E. 923.— c.P. 

The Jeff Davis, explained and distinguished. 
The Livietta (1883) 52 L. J. P. 81, 83 ; 8 P. 
D. 209, 214 ; 49 L. T. 411 ; 5 Asp. M. C. 151.— 
HARNEN, P. 


r The Heinrich (1872) 41 L. J. P. 68 ; L. R. 3 
Adm. 505 ; 26 L. T. 372 ; 20 W. R. 759.— 
ADM . . dist'i ngn ish eA. 

The Livietta (1SS3) 52 L. J. P. 81 ; 8 P. D. 
209, 214 ; 49 L. T. 411 : 5 Asp. M. -C. 151.— 

HAHNER, P. 

The Cassiopeia (1879) 18 L. J. Adm. 39 ; 4 
P. D. 188 ; 40 L. T. 869 ; 27 W. R. 703 ; 4 
m Asp. M. C. 148. — c.A., distinguished. 

Holland r. Leslie (1894^ 63 L.'j. Q. B. 679; 
[1894] 2 Q. B. 450 : 9 R. 743 : 71 L. T. 33 ; 42 
W. R. 577.— c.A. 

: 

The Corner (1864) Br. & L. 161 ; 33 L. J. 
Adm. 16; 12 L. T. 62. — ADTsiL.. followed. 

The Don Ricardo (1880) 49 L. J. Adm.r28 ; if'* 
P. D. 121 ; 42 L. T. 32 ; 28 W. R. 431 ; 4 Asp. 

•M. C. 225. — SIR It. PHILLIMORE. 

The Corner, referred to. 

The Crimdon (1900) 69 L. J. P. 103 : [1900] P. 

171 ; 82 L. T. 660 ; 48 W. R. 623 ; 9 Asp. M. C. 
104.— BARRES, J. 

The Mali Ivo (1869) 38 L. J. Adm. 34 ; L. R. 

# 2 A. & E. 356; 20 L. T. 681.— ADM., 
recognised. 

The Delta, The Erminia Foscolo (1876) 45 L. J. 
Adm. Ill ; 1 P. D. 393, 404 ; 35 L. T. 376 ; 25 
W. R. 46 ; 3 Asp. M. C. 256 . — sir r. PHILLIMORE. 

The Mali Ivo, considered. 

^IcHimry r. Lewis (1882) 21 Ch. D. 202 ; 52 
L. J. Ch. 16 ; 46 L. T. 567.— CHITTY, J. ; 
affirmed, (1883) 52 L. J. Ch. 325 : 22 Ch. D. 397 ; 

47 L. T. 549 ; 31 YV. R. 305.— C.A. 

chitty, j.- -Then the defendants refer to 
the cases of The Mali Ivo , The (■a.tterina- 
Ohiazzare (infra'), and The Delta, (infra). 
From these cases it will be found that the 
proposition the defendant relied on was a dictum 
of Sir R. Phillimore’s, before whom all these 
cases came. But these actions were actions 
hi rem , and there were proceedings in rem 
in a foreign country. And the proposition 
on the part of Sir R. Phillimore, though he did 
not act upon it in any of the cases, was not 
simply that the Court would fctay proceedings, * 
but that there would be a case upon which to 
put the plaintiffs to their elect ion. f think, as 
far as I am concerned, tlies£ observations of his 
may be disposed of by the remark, that, the 
actions were actions in rem. and obviously it 
would he inconvenient to have two Courts 
deciding finally and conclusively as is the case m 
when the proceedings arc -in rem with reference 
to the same subject-matter. — p. 205. „ - 

The Mali Ivo, commented on. 

The Christianborg (1885$* 54 L. J. Adm. 84 ; 10 
P. D. 141 ; 53 L. T. 612 ; 5 Asp. M. O. 491.— c.A. 

The Catterina Chiazzare (1876) 45 L. J. Adm. 

105 ; 1 P. D. 368 ; 34 L. T. 588 ; 3 Asp. 

M. O. 130. — ADM., recognised. 

ThedDelta (1870) 45 L. J. FT 111 ; 1 P. I). 393 ; 

35 L. T. 376 ; 25 W. R. 46 ; 3 Asp. M. O. 256.— 
SIR R. PHILLIMORE. - - 

r. ^ 

The Catterina Chra^zare, considered. *" ** 

McHenry r. Lewis (1882) 52 L. J. Ch. 16 ; 21 
Ch. D. 202 ; 46 L. T. 567.— CHITTY Jr; affirmed, 
q.A. See extaact, supra. 
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The Chtterina Chiazzare, commented oh. 

The Christian sborg (1885) 54 L. J. Adm. 84 ; j 
10 P. D. 141 ; 53 L. T. 512 ; 5 Asp. M. C. 491.— ( 
C.A. j 

The Delta, The Erminia Foscolo (1869) 45 j 
L. J. P. Ill ; 1 P. D. 893 ; 35 L. T. 376 ; 
25 W. E. 46 ; 3 Asp. M. C. 256. — AD M., 
considered. 

McHenry <\ Lewis (1882) 52 L. J. CJh. 16 ; 21 
Ch. D. 202 ; 46 L. if. 567— chitty, J. ; affirmed, 
C.A. See extract, supra. 

The Peshawur (1883) 52 L. J. Adm. 30; 8 
P. D. 32 ; 48 L. T. 796 ; 31 W. R. 660 ; 5 
Asp. M. C. 89. — adm., commented on. 

The Christiansborg (1885) 54 L. J. Adm. 84 ; 
W P. D. 141 : 58 L. T. 612; 5 Asp. M. C. 491.-=. 
C.A. ^ 

The Christiansborg (1885) 54 L. J. Adm. 84 ; 
10 P. D. 141 ; 53 L. T. 612 ; 5 Asp. M. C. 
491 — C.A., discussed <nul applied. 

Mutrie r. Binney (1887) 85 Ch. D. 614, 628. — 
NORTH, J., reversed, 35 Ch. D. 614 ; 56 L. T. 455 ; 
36 W. K. 133.— C.A. 

The Christiansborg, applied. 

The Reinbeck (1889) 60 L. T. 209, 211 ; 6 Asp. 
M. C. 366.— C.A. ESHER, M.R., BOWEN and 
FRY, L.JJ. 

The Christiansborg, distinguished. 

The Mannheim (1896) 66 L. J. Adm. rfi ; 
[18971 P. 13 ; 75 L. T. 424 ; 8 Asp. M. C. 210. 

GOEELL BARNES, J. — [After stating the effect 
of The Christiansborg continued :] The present 
case appears to me totally different from any 
preceding case. No foreign legal proceedings 
have in this case been instituted by the plaintiffs 
against the defendants. The defendants’ ship 
never arrested at all, but this guarantee, which 
forms the basis of the defendants’ application, 
was signed by the agents of the defendant ship 
declaring their willingness “to give bail on 
behalf of the captain of the Mannheim for 
payment of 50,000 guilders, with interest and 
expenses, for which the Captain of the Mann- 
j heim ■ might be condemned in virtue of sentence 
given by the competent authority for the indem- 
nity of damages sustained by the captain of the 
Salisbury ” — which really means the plaintiffs — 

through the collision of the steamer.” Their 
domicil is declared to be at the office of the 
party in. Holland. In accepting that guarantee 
4t seems to me that the plaintiffs have done 
nothing to debar themselves from arresting this 
ship. — p. 7. 

The Christiansborg, followed. 

The Jasep (1896) 12 Times L. R. 373. — 
JEUNE, P. » 

The Christiansborg, distinguished. 

The Gemma (1899) 68 L. J. P. 110 ; [1899] P. 
285 ; 81 L. T. 379 ; 8 Asp. M. C. 5S5.— C.A. 
SMITH and WILLIAMS, L.JJ. 

The Gemma L. J. V. HO ; [5899] 

1*. 285 ; 8] J,. T. 379 ; 8 Asp. M. C. 583 — 
BUCKBftLL, J. ; renewed, C.A. „ 

The* Inflexible (lS5(jj)«Swabey 32. — adm., 

** distinguished. o 

» % Secretary j)f State for India v. Hewitt (1888) 
60 L. T. 334, 335 ; 6 Asp. M. C. 384.— HUDDLES- 
TON, i 


The Never Despair (1884) 53 L. J. Adm. 30 ; 
9 P. D. 34 ; 50 L. T. 369; 32 W. R. 599 
5 Asp. M. C. 211.— HANNEN, P., rule 
explained. 

Q:he Mersey (1901) 70 L. J. P. 100 ; [1901] P. 
369 ; 85 L. T. 584 .— jeune, p. 

Frayes v. Worms (1865) 0. B. (n.s.) 

149.— c.P. „ - 

Adopted, Allison r. Bristol Marine Insurance 
Co. (1876) 1 App. Cas. 209, 229 ; 34 L. T. 809 : 
24 W. IT. 1039. — H.L. (e.) i applied, Rodocanachi 
/*. Milburn CIS86) 17 Q. B. ±). 316, 322 — manisty, 
j., partly reversed, C.A, ^ 

The Freedom (1869) 38 L. J. Adm. 25 ; L. R. 

2 A. & E. 346 ; „20 L. T. 1018 : IS W. 1L 
48. — ADM., observed, upon. 

The Rory (1882) 51 L. J. Adm. 73 ; 7 P. D, 
117, 120 f46 L. T. 757"; A^sp. M. C. 537.— C.A. 

The Rory, 51 L. Z. P. 22. — ADM. ; reversed , 
(1882) 51 L.'J. P. 73 ; 7 P. L). 117 ; 46 L. T. 757 ; 
4 Asp. M. C. 537. — c.A. 

The Monarch (1839) 1 W. Rob. 21. — ADM., 
dictum adopted. 

The Orient (1869) 39 L. J. Adm. 10 ; 21 L. T. 
762 . — sir r. phi lli more. 

The Monarch, applied.- 
The G-eorg (1894) [18D4] P. 330 ; 71 L. T. 22 ; 
7 Asp. M. C. 476— BRUCE, J. 

The Mona (1S94) 63 L. J? Adm. 137 ; [1894] 
P. 265 ; 6 R. 707 ; 71 L. T. 24 ; 43 W. R. 
173 ; 7 Asp. M. ■'fb 478.— BRUCE, J., 

referred to. 

The Vulcan (1S9S) 67 L. J. P. 101 ; [1898] P. 
222 ; 47 W. R. 123 .— jeune, p. and BARNES, J. 

The Clyde (1856) Swab. 23. — adm., con- 
sidered. 

The Kate (1899) 68 L. J. P. 41 ; [1899] P. 
165 ; SO L. T. 423 ; 47 W. R. 669.— JEUNE, P. 

The Franz et Elise (1861) Lush. 377 ; 5 L. T. 
290 ; 1 Asp. M. 0. 155— ADM., held over- 
ruled. 

r i he Nina (1867) L. R. 2 Ad. & E. H ; 37 L. J. 
Adm. 17. — ADM. ; affirmed except as to costs , 
(1868) 37 L. J. Adnv. 17 : L. R. 2 P. C. 38 ; 17 

L. T. 585 ; 5 Moore P. C. (N.S.J 60. — i\C. 

SIR R. PH I LLI more. — I t is to he observed, 
also, that the case of the Franz eh Mi so has been 
decided according to the old practice, subse- 
quently to the passing of this statute, and alro 
that a similar argument, used, I believe, by my- 
self, arose out of sect. 191 of the Merchant 
Shipping Aftt, 1854, and was expressly over- 
ruled in March, 1861 {The Herzog i a Marie, Lush, 
p. 293). — p. 52. 

Tire Franz et Elize, followed. 

The Zufall (1875) 44 L. J. Adm. 16; 32 L. T. 
5 PL 23 W. R. 328 : 2 Asp. M. C. 589.— SIR R. 

PHILLIMORE. 

The Franz et Elize, distinguished. 

The Don Ricardo (1880) 49 L. J. Adm. 28 ; 5 
P. D. 121 ; 42 L. T. 32 ; 28 W. R. 431* 4 Asp. 

M. 0. 225.— SIR R. PHILLIMORE. 

The Grlannibanta, (or The Transit) (1876) 1 
P. D. 283 : 34 L. T. 934 ; 24 W. R. 1033 ; 

3 Asp. M. C. 339. — S.A., approved. 

. Bigsby r. Dickinson (1876) 35 L. T. 679; 46 
L, J. Oh. 280 ; 4 Ch. D. 24 ; 25 W. R. 89.— C.A. 

* 110b. 


o.c. 
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The Doctor Van Thunnen Tellow (1869) 20 i 

L. T. 960 ; 3 Asp. M. 0. (O.S.) 244 ; 17 

W. R. 899. — ADM. : The Elizabeth (1870), : 

39 L. J. Adm. 53 ; L. R. 3 A. & E. 33 ; 

21 L. T. 729. — ADM.-, commented on. ** 

The Falcon (1878) 47 L. J. Adm. 56-; 3 P. D. 
100 ; 34.L. T. 294-; 26 W. R. 696 ; 3 Asp. M. G. 
•'566. - 

sir. % phillimore.— I have no note of my 
judgment in The Doctor T an Thunnen Tellow , but 
I am represented as having said, “The enact- 
ment [County Couijs Admiralty Jurisdiction 
Act, 1868] is badly drawn-. In my^o pinion, the 
31st section must be held to apply to appeals 
where an amount has been decreed to be due, 
that is, to appeals by defendants 'only.”. It is 
clear that that is an 'est^-a- judicial dictum , and 
not necessary for the decision of that case. In 
the case of r Jhe Bl^aheth. the Count certainly 
decided that it was cohipetent to the plaintiffs or 
the defendants to appeal. Now, I think, that 
neither of these decisions can be considered as 
governing^the case before me, because the cir- 
cumstance of the plaintiff, who is the appellant, 
having instituted his action for an amount less 
than 50Z. is not one which seems to me to oe 
decided by either of these judgments. 9 

[His lordship decided that by the 31st section 
a plaintiff claiming an amount not exceeding 
502. in an Admiralty case in a County Court was 
precluded from appealing.] 

The Ealcon (1878) 47 L. J. P. 56 ; 3 P. L>. 
100 ; 38 L. T. 294 ; 2G W. R. 696 ; 3 Asp. 
M. C. 566. — ADM., followed. 

The Burma (lSJJyj 80 L. T. 839 ; S Asp. M. C. 
549. — BARNES and BUCKNILL, J.T. 

The Forest Queen (1870) 40 L. J. Adm. 17 ; 
L. R. 3 A. & E. 299 ; 23 L. T. 544 ; 19 
W. R. 167. — adm., approved. 

The Ganges (1880) 5 P. D. 247 ; 43 L. T. 12; 

4 Asp. M. C. 317. — c.A. 

The Ganges (1880) 5 P. D. 247; 43 L. T. 
12 ; 4 Asp. M. O. 317. — C.A., applied. 

' Tracey r. Pretty (1901) 70 L. J. K. B. 234 ; 
[1901] 1 Q. B. 444 ; 83 L. T. 767 ; 49 W. R. 282 ; 
65 J. P. 1 fs ; 9 Cox C. C. 593. — ALVERSTONE, 
C.J., GRANTHAM, BRUCE ^and DARLING, JJ. ; 
phillimore, 3. rdisxe tiling. 

The Hero (1891) 60 L. J. Adm. 99 ; [1891] 
P. 294 * 65 L. T. 499; 40 W. R. 143; 7 
Asp. M. C. 86. — butt, P. and JEUNE, J., | 
^ applied. 

The Tynwald (1894) 64 L. J. Adm. 1 ; [1895] 
P. 142 ; 11 R. 690 ; 71 L. T. 731 ; 43 W.R. 509 ; 
7 Asp. M. C. 539— JEUNE, P. and ]>RUCE, J. 

The Hero, referred to. 

The Theodora (1897) 66 L. J. Adm. 50; J1897] 
P. 279 ; 7G L. £ (.27 ; 46 W. LI. 167 ; 8 Asp! M. C. 
259.— JEUNE, p. and barnes, j. 

The Eden (1891) 61 L. J. P. 68 ; [1892]* 
67; 66L.T. 387; 40 W. R. 415 ; 7 Asp. 
M. C. 174.— BUTT, P. and JEUNE, J., 
approved. 

The Delano (1894) 64 L. J. P. 8 ; [1S95] P. 
40; 71 L. T. 544 ; 43 W. R. 65 ; 6 R. 810.— c.A. 
ESHER, TV1.R., LOPES and RIGBY, L.JJ, 

The Eden, applied . 

The Tynwald (18174) 64 L. J. Adm. 1 ; [1895] 
P. 142 ; 11 R. 690 ; 71 L. T. 731 ; 43 W. R. 509* 
7 Asp. M. C. 539. — jeune p. and^BRUcS, J. 


°The Eden, referred to. 

The Theodora (1897) 66 L. J. Adm. 50 ; [1897] 

P. 279 ; 76 L. T. 627 ; 46 W. R. 157 ; 8 Asp. M. O. 
259.— JEUNE, P. and BARNES, J. 

The Delano (1894) 64 L. J. P. 8; [189*5] P. 

40 ; 71 L. T. 544 ; 43 W. R. 65 ; 6 R. 810. 

— C.A., a]t plied. 

Phe Tynwald (1894) 64 L. J. Adm. 1 ; [1895] 

P. 142 ; 11 R. 690; 71 L. T. 731 : 43 W. R. 509 
7 Asp. M-. C. 539. — jeune, and bruce, j-. 

The Delano, referred to. 

The Theodora (1897) 66 L. J. Adm. 50 ; [1897] 

P. 279; 76 L. T. 627; 46 W. R. 157; 8 Asp. 

M. C. .259. — JEUNE, P. and barnes, j. 

The Tynwald (1894) 64 L. J. Adm. 

# [1895] P. 142 ; 71 L. T. 731 ; 43^vV. R. 

509. — ADM., referred to. 

The Theodora (1897) 66 L. J. Adm. 50 ; [1897] 

P. 279; 76 L. T. 627; 46 W. R. 157; 8 Asp. 1 
M. C. 259.— JEUNE, P. and BARNES, J. 

(Cost#,) 

The Thracian (1872) 41 L. J. Adm. 71 ; 

L. R. 3 A. & E. 504 ; 25 L. T. 889 ; 20 
W. R. 380; 1 Asp. M. C. 207.— adm., 
not followed. 

The William Symington (1884) 54 L. J. P. 4 ; 

10 P. D. 1 ; 51 L. T. 461 33 W. R. 371 ; 5 Asp. 

C. 2^3.— BUTT, J. 

The Olive (1859) Swab. 423 ; 5 Jur. (n.s.) 
445.— dr. LUSRINGTON, referred to. 

The Jeff Davis (1867) L. R. 2 A. & E. 1 ; 17 

L. T. 151— ADM. 

The laurel (1864) Br. & L. 191 ; 33 L. J. 
Adm. 17 ; 9 L. T. 457. — ADM., referred to. 

The Karnak (1868) L. R. 2 A. & E. 289.— 
ADM. ; partly affirmed and partly reversed, P.c. 

The Karla (1865) Br. & L. 367; 13 W. R. 
295. — adm . , dixtinguitfied. 

The City of Brussels (1873) 42 L. J. Adm. 72 ; 

Ij. R. 4 A.*& E. 194, 14»7 ; 29 L. T. 312 ; 22 W. R. 

71 ; 2 Asp. M. C. 192.— SIR R. PHILLIMORE. 

r 

II. MARINE INSURANCE. 

1. Policies. , 

Kensington v. Inglis (1807) 8 East 273 ; 9 
R. R. 438. — EX. CH.. referred to. 

Bacon v. Simpson (1837) 7 L. J. Ex. 34 : 

M. & W. 78. —ex. 

Hill v. Patten (1807) 8 East 373.— K.1L ** 
explained. 

Noble r. Ward (1867)^ — EX. CH. (see references 
and extract, infra'). 

French v. Patten (1808) 9 East 351 ; 1 
Campb. 72. — K.B., applied. 

Reed 7?. Deere (1827) 7 B. & C. 2|}1 ; 2 Car. & P. 
624; 31 R.R. 190.— k.b. _ 

r r 

French v. Patten, explained. 

•* Noble v. Ward (1 8C57) 11. 5 fix. *2 35; 36 

L. J. S^. 91 ; 15 L. T. 672 ; 15 W. R. 520.— 
EX. CH. * * ^ c 

BhACKBURN, J.— There the original contract 
which was in writing, had itself been altered on “ 
the face of it, and the case was decided on the 
principle of J faster v. J filler (4 Term R?fr. 320). 
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Loudon Marine Insurance Association, % re, i Chippendale v. Holt (1895) 1 Com. Gas. 197. 
Smith’s Case (1869) 8S L. J. Ch. 681 ; L. R’ ; — mathew, jr., referred to. 

4Cli. (Ill ; 21 L. T. 97 ; 17 W. R. 941. — \ China Traders’ Insurance Co. v. Royal* 
l.jj.j distinguished. Exchange Assurance Corporation (1898) 67 L. J. 

Albert Average Association, In re, Blyth’s Q% B. 786 ; [1898] 2 Q. B. 187 ; 78 L. T. 783 ; 
Case (3872) L. R. 13 Eq. 529; 20 W. E..504.— j 46 W. R. 497: S Asp. M. C. 409.— C.A. ; and 
rom illy, m.e. ; Teignmouth, & c., Mutual Ship- : Marten r. Steamship Owners’ Underwriting 
ping Association, In re, Martin’s Claim (1872) 41 j Association i 
L. J. Ch. 679 ; L. R. 14 Eq. 148 ; 26 L. T. $S4 ; 


1 Asp. M. 0. 325.- 


-BACON, V.-C. 

* ’ 


208 ; 50 
! M. C. 339. 


on (1902) 71 L. J. K. B..71S :^7 L. T. 
W. R. 587 ; 7 Com. Cas. 195 ; § Asp. 


-BIGHAM, J. % 


London Marine Insurance Association, In re, 
Smith’s Case, referred to. 

Marine Mutual Insurance Association v. Young 
(1880) 43 L. T. 441, 444 ; 4 Asp. M. C. 357.— 

-.^POLLOCK, B. 

** i«ndon Marine Insurance Association, In re, 
Smith’s Case, distinguished. 
Barrow-in-Furness Mutual Ship Insurance Co. 
v. Ash burner (1884) 52 L. T. 898. — MATHEW 
and DAY, JJ.. affirmed, (18S5) 54 L. J. Q. B. 377 ; 
54 L. T. 58 ; 5 Asp. M. C. 527.— C.A. 

Buchanan & Co. v. Faber (1899) 4 Com. Cas. 
223. — bigham, J., considered. * 

Gedgc r. Royal Exchange Assurance (1900) 69 
L. J. Q. B. 506 ; [1900] 2 Q. B. 214 ; 82 L. T. 
463 ; 9 Asp. M. C. 57 ; 5 Com. Cas. 229. 

Kennedy, J. — In that case the policy sued 
on contained the p.p.i. clause. In a note in 
the report it is stated that my brother Bigham 
after consultation with Mathew, J., intimated 
that he would, with the consent of the parties, 
hear the case as if the policy did not con- 
tain the p.p.i. clause. . . . But what I am j 
invited to do here is something quite different 
from that which was asked by the parties and 
permitted by my brother Bigham in that case. 
That was, in effect, to treat the vitiating clause 
as deleted. What 1 am invited to do is to treat 
the policy as valid with the vitiating clause 
retained as part of it. If that wer^done here 
which the Court 4id in Buchanan v. Faber , if I 
dealt with this policy as if it contained no 
p.p.i. clause, the plaintiffs, so far from being 

# helped, would obviously be involved in a fatal 

* difficulty. They admittedly never had any 
insurable interest ; the absence of such an 
interest lias been pleaded by the defendants ; 
and the only possible reply to this defence lies in 
the presence in the policy of the p.p.i. clause. 
.If that is treated as gone, the plaintiff s case goes 
with it. 


Warwick v. Slagle (1811) 3 Camp. 127.— 
K.B., referred to. +> 

Xenos Wickham (1867). — h.l. (e.), infra ; 
and Cory v. Patton (1872) L. R. '/ Q. B. 304 : 26 
L. T. 161 ; 20 W. R. 364 1 1 Asp. M. C. 225.-- 
q.b. (see extract, infra'). 

*9 

Xenos v. Wickham 33 L. J. C. P. 15; 13 
0. B. (n«.) 381.— ex. CH<^ reversed , (1866) 36 
L. J. C. P. 313 ; L. R. 2 H. L. 296 ; 16 L. T. 800 ; 
16 W. R. 38.— H.L. (E.y 

Xenos v. Wickham, referred to. 

Bullen l\ Sharp (1865) 35>L. J. C.T. 105, 120 ; 
L. R. 1 C. P. 86, 114; 12 Jur. (N.s.) 247 ; 14L.T. 
n ; 14 W. R. 338 ; 1 H. & R. 117.— EX. CH. 

% Xenos v. Wickham, considered. 

Cory v. Patton (1872) 41 L. J. Q. B. 195, n. ; 
L. R. 7 Q. B. 304 : 26 L. r $. 161 ; 20 W. R. 364 ; 
1 Asp. M. C. 225. — Q.B. (see extract, infra). 

Xenos v. Wickham, discussed and folloiced. 
Morrison v. Universal Marine Insurance Co. 
(1873) 42 L. J. Ex. 115 ; L. Ii. 8 Ex. 197; 21 
W. R. 774 ; 1 Asp. M. C. ouST— EX. CH. 

Xenos v. Wickham, adopted. 

Fisher r. Liverpool Marine Insurance Co. 
(1873) 42 L. J. Q. B. 224 ; L. R. 8 Q. B. 469 ; 28 
L. T. 867.— Q.B., affirmed, (1S74) 43 L. J. Q. B. 
114 ; L. R. 9 Q. B. 418 ; 30 L. T. 501 ; 22 W. R. 
951 ; 2 Asp. M. C. 454.— EX. CH. 

Xenos v. Wickham, applied. 

Babingtonr. O’Connor (1887) 20 L. R. Ir. 240, 
254. — Q.B.D. 

Xenos v. Wickham, referred to* 

Ffrench’s Estate. In re (1887) 21 L. R. Ir. 283, 
293.— MONROE, J. 'reversed, C«v. 


Mackenzie v. Coulson (1869) -L. R. 8 Eq. 368. 
— V.-C., held incorrect. • 

Cory v. Patton (1872) L. R. 7 Q. B. 304 : 41 
I L. J. Q. B. 1 95, n. ; 26 L. T. 161 ; 20 W. E. 3<J4 ; 

| 1 Asp. M. O. 225 .— q.b. 

! Blackburn, J. (for the Court). — The non-dis- 
closure of a # fact, after the policy was made in 
equity, could have no more effect than a similar 
non-disclosure after it was made in law. The 
present is an intermediate case, •and the question 
which must now be determined seems to us to be 
whether, after the negotiation is complete and 
the contract made, in fact and in good fai-th, 
App. Cas. 209.216 ; 34L~T. 809 ; 24 W. R. 1039 ; and the underwriter is under a moral obligation 
3 Asp. ivi. O.’ 17fW~H.L. (E.), with the judges; ! to execute a formal policy, the assured is bound 
Imperial Marine lnsuiUnce Co. v. Fire Insurance 1 by good faith to give information to tl # ie assurer 

■■ ~ ~ 1 - matter which would make him aware that 

was a bad one, information which 
-C^.D. ; and Parson^f. JNew Zealand »mu- ! ougm, to have no effect on him, but would ex- 


Stephens v. Australasian Insurance Co. 
* (1872V 42 L. ,]. O. P. 12 ; L.R.S C. P.1S; 

27 L. T. 585 ; 21 W. 11. 228 ; l Asp. M. C. 
• 458. — C.P., adopted. 

Ebsworth v. Alliance Marine Insurance Co. 
(1873) 42 b. J. O. P. 305, 333 ; L. R. 8 C. P. 596, 
614 ; 29 L. T. 479; 2 Asp. M. C. 125.— C.P. ; 
Allison r. Bristol Marine Insurance Co. (1876) 1 


Corpctf;iti4in^l879) 48 L, J. C. P.424 ; 4 C. P„D. ! of a matter ’ 

166 ; 40 L. T. 166* 27 W. It. 680 ; 4 ^sp. M. C. his bargain ’ 

71.— -OJf.D. : and Parsona ^ New Zealand Ship- 1 ought to hai 
ping Co. (1901) 70 L. J. K. §.404 ; [1901] 1 K. B. ■ pose him to a temptation to break his contract, 
" 548, 567 ; $4 L. T. 218 : 49 W. R 355 ; 6 Com. 1 which as far as the law i* concerned, he may do 
Cas! 41 ; 9 Asp. M. C. 170.— C.A. smith, l.j. ’ with impunity, because for fiscal purposes the 
diss-Wnr * 0 legislature has forbidden the Court, either of law 

no-*. 
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or equity, to enforce the contract. To the ques- 
tion thus stated the answer seems obvious, that 
Tie is not bound to lead his neighbour into temp- 
tation. Until lately, no question of this sort 
could be raised in any Court, for the rules ^of 
evidence required that the contract, being written, 
should bg proved by the production of the writ- 
ing, the slip ; -and Lord Ellenborough, in War- 
wick **. Shade (3 Camp. 127), accurately expressed 
the effect of the statutes then in force, when he 
said, 44 The revenue laws forbid me to look to 
what is called the slip ; ” £nd such continued to 
be the law down to ancf after the time when Xenos 
v. Wickham (rzipra'), was argued in the House of 
Lords ; and the judges who (on the Sth May, 
1807) gave their opinions, in the House of Lords, 
used language showing that they thought that 
the law was as stated by Lord Ellenborough ; 
and so it was. Thes^ passages were quoted and 
relied on in the argument before us.' But in 
that very year, on the 32 st May, 1867, the 30 
Viet c. 23, received the royal assent. This 
statute was^not brought to the notice of James, 
V.-C., in Mackenzies. Coulson , according to the 
construction put upon it by this Court in Ionides 
v. Pacijic Insurance Co. (j post, col. 3507) ; thSfc 
Act completely changed the law, and repealed al^ 
those Acts which had ordered that the slip was 
not so much as to be looked at in a Court of 
justice, putting it oiT a footing very similar to 
that of an unsigned memorandum of a contract 
within the Statute of Frauds, or a lease for 
more than for thrGe years not under seal viz., 
that it was void and not enforceable at law or in 
equity, but might hro-given in evidence wherever, 
though not valid, it was material. It is open to 
the defendant in a Court of Error to question the 
accuracy of the reasoning on which the judgment 
in Ionides v. Pacific Insurance Co. proceeded, but 
we think that while it stands unre versed it leads 
irresistibly to the conclusion that the judgment 
in the present case should be for the plaintiffs. — 
p. 30!). 

Mackenzie v. Coulson, referred to. 

‘ Spalding r. Crocker (1807) 2 Com. Cas. 189, 
193.— MATHEW, J. 

ft 

Crocker v. Sturge (1896) 2 Com. Cas. 43. — 
MATHEW, J., considered. 

Spalding r. Crocker (1897) 2 Com. Cas. 1S9. — 

MATHEW, J. 

Cory v. Patton, (1S72) 41 L. J. Q. B. 195, n. ; 
L. R. 7 Q. B, 304 ; 26 L. T. 161 ; 20 W. E. 
364 ; 1 Asp. M. C. 225. — Q.B., considered. 

Morrison v. Universal Marine Insurance Co. 
(1872) 42 L. J. Ex. 17, 27 ; L. E. 8* Ex. 40, 55 ; 
27 L. T. 791 ; 21 W. E. 196. — EX., reversed, 
EX. CH. (infra, col. 3478). 

Cory v. Patton. See 

Cory r. Patton (No. 2) (1874) 43 L. J. Q. B. 
181 ; L. R. 9 Q. B. 577 : 30 L. T. 758 ; 23 W. H. 
46 ; 1 Asp. M. C. 225. — Q.B. 

Cory v. Patton, followed: 

Lishman r. Northern Maritime Insurance Co. 
(1875) 3j. E. 10 C. P. 179 ; 44 L. J. C. P. 185 ; 
32 L. T. 170 ; 23 W. E. 733.— EX. CH. 

Cory v. Patton, referred to. 

Fisher v. Liverpool Marine Insurance Co. 
(1873) 42 L. J. Q. B. §24, 229 ; L. R. 8 Q. B. 469, 
474 ; 28 L. T. 867. — Q.B., affirmed, EX. CH. See 
supra, col. 3476, 


Cory v. Patton, applied . 

Home Marine Insurance Co. i\ Smith (1898) 
s 67 L. J. Q. B. 554; [1898] 1 Q. B. 829, 835.— 
MATHEW, J. ; affirmed, C.A. 

Morrison v. Universal Marine Insurance Co. 

42 L. J. Ex. 17 ; L. R. 8 Ex. 40 ; 27 L.T. 791 ; 

21 W. R. 196. — ex. : reversed, (1873) 42 L. J. Ex. 

115^ L. E. 8 Ex. '197: 21 \V. E. 774; 1 Asp. 

M. C. 503. — EX. CH. 

Home Marine Insurance Co. v. Smith (1898) 

67 L. J. Q. B. 777 ; [1898] 2 Q. B. 351 ; 

78 L. T. 734 ; 46 W. E. 661 ; 8 Asp. M. C. 

408. — C.A., applied. 

Royal Exchange Assurance Corporation r. 
Sjoforsakrings Aktie - Bolaget Vega (190$) 71 

L. J. K. B. 739 ; [1902] 2 K. B. 384 ; 87 L. T. 

356 ; 50 W. R. 694 : 7 Com. Cas. 205 ; ^Asp. 

M. C. 329.— C.A. COLLINS, M.R., MATHEW and 
hardy, L.JJ. ; affirming BIG-HAM, J. 

Sanderson v. Symonds (1819) 1 Br. & B. 426 ; 

4 Moore 42 ; 21 E. E. 675.— c.P., explained. 
Aldous v. Cornwell (186S) 37 L. J. Q. B. 201 ; 

L. E. 3 Q. B. 573 ; 9 B. & S. 607 ; 16 W. E. 1045. 

— Q.B* 

lush, J. (for the Court). — The real ground of 
the decision in Sanderson, v. Symonds was that 
the defendant was not, and could not, be pre- 
judiced by the alteration. Why the Court should 
have limited the doctrine they there laid down to 
policies of insurance, it is not easy to under- 
stand. *We cannot discover any reason for 
making a distinction between that and any 
other species of contract. 

Sanderson v. Symonds, discussed. 

Huff ell r. Bank of England (1882) 51 L. J. 

Q. B. 401, 407 ; 9 Q. B. D. 555, 569 ; 47 L. T. 

146 ; 30 W. E. 932 ; 46 J. P. 500.— C.A. 

Sanderson v. Symonds, applied . 

Goodbody and Balfour, In re (1900) 82 L. T. 

484 ; 9 Asp. M. C. 69 ; 5 Com. Cas. 59. — c.A. 
SMITH, COLLINS and WILLIAMS, L.JJ. 

2. Duration of Risk. 

Nonnen v. Kettlewell (1812) 16 East. 176. — 
k.b. , followed. 

Carr r. Montefiori (1864) 5 B. & S. 408 ; 33 
L. J. Q. B. 256; 10 Jur. ^(N.s.) 1069 ; 11 L.T. 

157 ; 12 W. E. 870.— EX. CH. 

Sparrow v. Caruthers(1744) 2 Strange 1236. 

— K.B., commented on. 

Hurry r. Royal Exchange Assurance Co. (1801) 

2 Bos. & P. 430 ; 6 E. E. 804 ; affirming 3 Eap. 
289; 5E. E.639. ** 

heath, J. — With respect to the case of Sparrow 
v. Cant then, , I think it ought not to be extended ; 
it was only a nisi prius decision, it has been cited 
several times but never recognised, anti whenever 
it has been cited great pains have been taken to 
distinguish it from the cases before the Court, 
though perhaps not always with success. 1 do 
not mean, however, to quarrej^vith that decision : 
a case precisely similaiyis not likely to arise 
again, since it is not customary for owners of 
goods,, to send their own lighters, but always to 
employ public lighters^— p. 435. ^ 

Sparrow v. Caruthers, disapproved and* 
distinguished. - * 

> Paul v. Insurance Co. of North America (1899) 

15 Times L. E. 534 .— mathew, j. 

r* 
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Strong v. Nataliy (1804) 1 Bos. & P. Js-.r.) 
16. — C.P., disapproved- and distinguished. 


Paul v. Insurance Co. of North America (1 899) i the freight, anti the risk attaches, provided the* 


15 Times L. E. 534.— MATHEW, J. 

Lockyer v. Offley (1786) 1 Term Eep. 252; 
1 E. It. 194. — K B., applied. 

Lidgett v. Secretan (1870) 39 L. J. C. P. 196 ; 
L. E. 5 C. P. 190. — BOVILL, C.J. ; Cory r. Burr 
(1883) 52 L. J. Q. B. 657 ; S App. Cas. 393, 305 ; 
49 L. T. 78 : 31 Vflt E. 894 ; 5 Asp. M. C. 109.— 
H.L. (E.). 

TJMev. Walters (1811) 3 Campb. 16 ; 13 E. E. 
737. — K.B., observations adopted. 

Birrell v. l)ryer (1884) 9 App. Cas. 345, 351 ; 
>51 Lst T. 130 ; 5 Asp. M. C. 207.— H.L. (sc.). 

% gambles v. Ocean Marine Insurance Co. *f 
Bombay, 45 L. J. Ex. 115 ; 1 Ex. D. 8 ; 33 L. T. 
606 ; 24 YV. E. 178.— EX. D. ; reversed, (1876) 45 
L. J. Ex. 366 ; 1 Ex. D. 141 ; 34 L. T. 189 ; 24 
YV. R. 384 ; 3 Asp. M. C. 180.— C.A. 

Flint v. Flemyng (1830) 8 L. J. (o.s.) K. B. 
350 ; 1 B. & Ad. 45. — K.B., explained. 
Denoon r. Home, &c., Assurance Co. (1£72)41 
L. J. C. P. 162, 169 ; L. E. 7 C. P. 341, 349 ; 26 
L. T. 628 ; 20 W. E. 970': 1 Asp. M. 0. 309.— 
C.P. 

Flint v. Flemyng, dictum adopted. 

Allison v. Bristol Marine Insurance Co. (1876) 
1 App. Cas. 209, 250 ; 34 L. T. 809 ; ^4 YV* E. 
1039 : 3 Asp. M. C. 178.— H.L. (E.) ; and Inman 
SS. Co. v. BischofE (1882) 52 L. J. Q. B. 169, 173 : 
7 App. Cas. 670, 678 ; 47 L. T. 581 ; 31 W. E. 
141 ; 5 Asp. M. C. 6.— H.L. (E.). 

Flint v. Flemyng, adopted. 

The Thyatira (1883) 52 L. J. Adm. 85, 87 ; 8 
P. i). 155, 157 ; 49 L. T. 406 : 5 Asp. M. 0. 147. 
— HANNEN. P. 


which the chartered freight is to be earned has 
commenced, there is an inchoate • interest in 


language of the charter, taken with the policy, 
wijl warrant that view of the case. {Barber v. 
Fleming stated at length). . . . The Court of 
Queen’s Bench held that as the ship had sailed 
in ballast from Bombay, with the soleTDbject of 
going to Howland’s Island in orc&r to earn the 
freight under the charter from therifce to the 
United Kingdom, the interest in the chartered 
freight ^had commenced, and the plaintiff was 
entitled to recover for a *otal loss. There it is 
clear, the Vessel could only commence earning 
the freight at Howland’s Island, and yet the 
plaintiff was held to have Sn insurable interest in 
the chartered freight, which was covered by the 
policy. It is true rhat in that case the ship 
sailed in ballast from Bombay, whereas here the 
vessel sailed with cargo from Calcutta to 
Mauritius. But the question is, what was it 
that gave the owner *the inchoate right to the 
chartered freight ? Thompson v. Taylor is quite 
conclusive. — p. 160. ^ * 

* Barber v. Fleming (1809) 39 L. J. Q. B. 25 ; 

L. E. 5 Q. B. 59 ; 10 B. & 8. 879 ; 18 W. 
» E. 254. — Q.B ..folio-wed. 

Foley v. United Fire and Marine Insurance Co. 
(1870) 39 L. J. C. P. 206 ; L. E. 5 C. P. 155 ; 22 
L. T. 108; IS YV. E. 437 .— ex. ch., See extract, 
siqrra. 

Barber v. Fleming, adopted. 

Eankin v. Potter (1873) 42 L. J. C. P. 169, 
183 ; L. E. 6 H. L. S3, 114^9 L. T. 142 ; 22 W. 
E. 1 ; 2 Asp. M. C. 65. — H.L. (E.). 

Barber v. Fleming, followed. 

Mercantile Steamship Co. r. Tyser (1881) 7 Q. 
B. D. 73, 75 ; 29 W. E. 790 ; 5 Asp. M. C. 0, n 
— COLERIDG-E. C.J. 


Beckett v. West of England Marine Insur- 
ance Co. (1^71) 25 L. T. 739 ; 1 Asp. M. C. 
1 85. — Q.B., distinguished. 

Hydarnes Steamship Qp. v. Indemnity Mutual 
Marine insurance Co. (1895) 64 L. J. Q. B. 353 ; 
[1895] 1 Q. B. #500; 14 E. 216; 72 L. T.103; 
7 Asp. M. C. 553.— C. A. ESHER, M.R.. LOPES 
and'uroBY, l.j.). 


3. Nature op Eisk. 

» Thompson v. Taylor (1795) 6 Term Eep. 

478; 3 E. E. 233.— K.B ..followed. 

Foley r. United Fire, &«., Insurance Co. (3870) 
l. E. 5 C. P. 155 ; 39 L. J. 0. P. 206 ; 22 L. T. 
108 ; 18 YV. E. 437. -EX. CH. 

KELLY, c.B. — It is said that the interest only 
attaches on a policy like this, that the risk only 
attaches when the voyage on which the freight 
is to be earned has commenced ; and it is insisted 
that the risk here could not commence before the 
cargo was discharged. If that argument be 
correct, it amount%$o this, that tare never can 
be an effective insurance on freight to be Earned 
mi a iiuya*e*Tom a given port, until the ship, is 
in a condition to fbceive goods on bo^rd* But 
we iirnj a long series oLq^ses, beginning with 
Thompson v. •Taylor, and joining down to the 
recent casepf Barter v. Flent huj {infra, col. 3480)., 
which conclusively establish the contrary. The 
real doctrine is this : if the voyage, by means of 


Hadkinson v. Robinson (1803) 3 Bos. & P. 
388 ; 7 E. E. 786. — C.P followed. 
Mercantile Steamship Co. r. Tyser (1881) 7 Q. 
B. D. 73, 76, ; 29 YV. E. 790 ; 5 Asp. M. C. 6, n. 
— COLERIDGE, C.J. 

<9 

Hadkinson v. Robinson, applied. 

Inman Steamshfp Co. r. BischofE (1S82) 52 L. 
J. Q. B. 169, 172; 7 App. Gas. 070, 676; 47 LT 
T. 581 ; 31 W. E. 141 ; 5 Asp. M. C. 6.— H.L. (e.). 

• 

Hadkinson v. Robinson, principle, applied. 
The Alps (1893) 62 L. J. Adm. 59 ; [1893>P. 
109 ; 1 E. 587 ; 68 L. T. 624 ; 41 YV. E. 527 ; 7 
Asp. M. 0. 337. — BARNES, J. 

• 

Hadkinson v. Robinson, distinguished. 

Miller v. Law Accident Insurance Co. (1903) 
72 L J. K. B. 428 ; [1903] 1 Iy B. 712, 720 ; 88 
L. T. 370 ; 51 W. K. 420 : 8 Com. Cas. 161 ; 9 
^sp. M. O. 386. — C.A. 

Everth v. Smith (1814) 2 M. & S. 278 :*15 
E. E. 246. — K.B., adopted. 

Inman Steamship Co. v. BischofE (1882) 52 
L. J. Q. B. 169, 172 ; 7 App. Cas. 07(i> 675 ; 47 
L. T. 581 ; 31 W. R. 141 ; 5 Asp. M. C. 6.— 
H.L. (E.). 

Everth v. Smith, explained. 

The Main (1894) 63 L.i. Adm. 69 ; [1894] P. 
320 : 6 E. 775 : 7(i L. T. 247 ; 7 Asp. M. C. 424, 

— BAINES, J. 
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Mordy v. Jones (1825) 3 L. J. (o.s.) K. B. 
250 ; 4 B. & C. 394 ; 6 D. U. 479 ; 28 
n R. R. 305. — k.b., explained and approved. 

Philpot r. Swann (1861) 30 L. J. C. P. 358 ; 
11 C. B. (N.S.) 270. — C.P. * 

Mordy v. Jones, distinguished. 

Notarrf r. Henderson (1872) 41 L. J. Q. B. 158 : 
L. R.,27 Q. B. 225, 234 ; 26 L. T. 442 ; 20 W. R. 
442 ; 1 A%). M. C. 278 .t=HEX. CH. 

McSwiney v. Royal Exchange Assurance 
Corporation (1849) 18 L. J. Q. B. 193 ; 14 
Q. B. 634. — Q.B., considered. * 

Wilson r. Jones (1867) 36 L. J. Ex. 78, 81 ; 

L. R. 2 Ex. 139, 146 r 16 L. T. 669 ; 15 W. R. 
435.— EX. CH. 

McSwiney v. Royal Exchange Assurance 
Corporation, referred to. - 

Anderson r. Morice (1875) 44 L. J. C. P. 341, 
350; L. R. 10 C. P. 609, "622 ; 33 L. T. 355.— 
EX. CH., affirmed, H.L. (E.) (infra, cob 3494). 

McSwiney v. Royal Exchange Assurance 
Corporation, adopted. 

Stock i*. Inglis (1882) 52 L. J. Q. B. 30, 37 : 3 
Q. B. D. 708, 722 ; 47 L. T. 416.— FIELD, J.^ 
reversed, C.A., the latter decision affirmed, H.L. 
(E.) (supra, col. 2958) ; Inman Steamship Co. r. 
Bischoff (1882) 52 Lfj. Q. B. 169, 172 : 7 App. 
Cas. 670, 676 ; 47 L. T. 581 ; 31 W. R. 141 ; 5 
Asp. M. C. 6. — H.L. £e.). 

McSwiney v. Royal Exchange Assurance 
Corporation, plied. 

The Alps (1893) G2 L. J. Adm. 59 ; [1S93] P. 
109 ; 1 K. 587 ; 68 L. T. 624 ; 41 W. R. 527 ; 7 
Asp. M. C. 337.— barnes, J. 

Paterson v. Harris (1861) 30 L. J. Q. B. 354 : 

I B. & S. 336 ; 7 Jur. (N.S.) 1276 ; 9 W. R. 
743.— Q.B. 

Distinguished, Wilson v. Jones (18G6) 35 L. J. 
Ex. 94, 96 ; L. R. 1 Ex. 193, 199 ; 14 L. T. 65.— 
EX., affirmed, (1867) 36 L. J. Ex. 78 ; L. R. 2 
Ex. 139 ; 15 L. T. 6G9 : 15 W. II. 435.— EX. CH. ; 
adopted, Dudgeon r. Pembroke (1874) 43 L. ,1. 
Q. B. 220 : L. R. 9 Q. B. 581, 595 ; 31 L. T. 31 : 
22 W. R. 914. — Q.B., reversed C.A. and restored 
'-H.L. (E.). See infrh, col. 3504. 

Philpott v. gwann (1861) 30 L. J. O. P. 35,8 ; 

II C. B. (N.S.) 270.— C.P. 

Followed, Mercantile SS. Co. r. Tyser 
(1881) 7 Q. B. D. 73, 7G ; 29 W. R. 790 ; 5 Asp. 

M. C. 6, n. — COLERIDOE. c.J. ; adopted, Inman 
SS. Co. v. Bischoif (1882) 52 Jt. J. Q. B. 
169, 172 ; 7 App. Oas. 670, 675 ; 47 L. T. 581 : 
31 W. R. 141 ; 5 Asp. M. O. 6.— H.L. (E.). 

Taylor v. Duftbar (1809) 38 L. J. C. P.178 : 
L. R. 4 C. P. 206 ; 17 W. R. 382.— C.P., 
applied. 

Taman Steamship Co. r. Bischoif (1882) 52 L. J. 
Q. B. 169, 172 ; 7 App. Cas. 670, 676 ; 47 L. T. 
581 ; 31 W. R. 141 ; 5 Asp. M. C. 6.— H.L. (E.) ; 
Pink v. Rleming (1890) 59 L. J. Q. B. 559 ; 25 
Q. B. D. 396 ; 63 L. T. 413 ; G Asp. M. C. 554.— 
C.A. ESHER. M.R., LINDLEY and BOWEN, L.JJ. ; 
Tile Alps (1893) 62 L. J. Adm. 59 ; [1893] P. 
109 ; 1 R. 587 ; 62 L. T. 624 ; 41 W. R. 527 : 7 
Asp. M. C. 337. — BARtfES, J. ; and Cunningham 
r. Maritime Insurance Co. (1S98) [1899] 2 Ir. R. 
257, 260. — q.b.d. ^ 


2ood v. London Steamship Owners’ Mutual 
Protecting Association (1871) L. R. 6 C. P. 

2 563 ; 20 W. R. 33.— C.P., discussed. 

Hayn r. Culliford (1878) 47 L. J. C. P. 755. 
758 : 3 C. P. D. 410, 417 : 39 L. T. 28S.— oen- 
MAN, J.. affirmed, (1879) 48 L. J. O. V. 372 ; 4 
C. P. D. 182 ; 40 L. T. 536 ; 27 W. R. 541 ; 4 
Asp. M. C. 128. — C.A. 

r Good v. London Steamship Owners’ Mutual 
Protecting Association, followed. 
Carmichael v. Liverpool Sailing Ship Owners' 
Indemnity Association (1886) 56 L. 5. Q. B. 208 : 
19 Q. B. I). 242, 245 : 56 L. T. 863 ; 6 Asp. M. C. 
130. — SMITH and WILLS. JJ. } affirmed, (18S7) 
56 L. J. Q. B. 428 ; 19 Q. B. D. 242 ; 57 L. T. 
550: 35 W. R. 793: 6 Asp. M. O, 184.—C.A.* 

ESHER, M.R., FRY and LOPES, L.JJ. m 

Good v. London Steamship Owners’ Mutual 
Protecting Association, obser rat ions 

applied. 

The Ferro (1892) 62 L. J. Adm. 48 : [1893] P. 
38 ; 1 R. 562 ; 68 L. T. 418 ; 7 Asp. M. C. 309.— 
JEUNE, P. and BARNES, J. 

Jackson v. Union Marine Insurance Co. 
(1874) 44 L. J. C. P. 27 ; L. R. 10 C. P. 
125; 31 L. T. 789; 23 W. R. 169; 2 
Asp. M. O. 435. — EX. err., explained and 
distinguished. 

Hudson r. Hill (1874) 43 L. J. C. P. 273, 278 ; 
30 L. T. 555.— C.P. 

^ r 

Jackson v. Union Marine Insurance Co., 

distinguished. 

King /*. Parker (1876) 34 L. T. 887. — ex. d. 

Jackson v. Union Marine Insurance Co., 

obser rati ons adopted. 

Poussard t. Spiers (1876) 45 L. J. Q. B. 621. 
624; 1 Q. B. D. 410. 414: 34 L. T. 572: 24 
W. R. 819.— q.b.d. 

Jackson v. Union Marine Insurance Co., 

considered- and applied, 

Dahl r. Nelson (1881) 50 L. J. Ch. 411, 419 : 

6 App. Cas. 38, 53 ; 4,4 L. T. 381 ; 29 W. R. 
453 ; 4 Asp. M . O. 392. — i-l.L. 

Jackson v. Union Marine Insurance Co., 


applied. 


Inman Steamshii 

> (V). /‘.^Bischoif (1882) 

52 

L. J. Q. B. 

1 69, 172 

; 7 App 

. Cas. 670, 676 : 

•17 • 

L. T. 581 

; 31 W. 

R. 141; 

5 Asp. M. U. ( 

J. — 

H.L. (E.) ; 

The Alp^ 

; (1893) 

62 L. .J. Adm. 

59 ; 

[1893] P. 

109; 1 

R. 587 ; 

68 L. T. 624 ; 

41 ^ 

W. R. 527 : 

; 7 Asp. 1 

VI. c. 33; 

F. — BARNES, .J. 



Jackson v. Union Marine Insurance Co .7 

discussed. 

Bensaudc r. Thames and Mersey Marine 
Insurance Co. (1896) 1' Com. Cas. 395. — 
COLLINS, J. 

Jackson v. Union Marine Insurance Co., 

referred- to. 

Turnbull r-^ Hull Underwriters' Association 
(1900)-69 L. J. Q. B. 588 ^ [1*700] 2 Q. IJ. 402 ; 

82 L. T. 818 : 5 Com. Cas. 248 ; 9 A$p. M. C. 93. 

— SlATHEW. J. * r 

* C. 

Jackson v. Unianr Marine Insurance Co., 

considered- (Intirgu-menf). * * 

Herne Bay Steamboat Co. v. Hutton (1903) 72 m 
Jj. J. K. B. 879 : [19031 2 K. B. 683 ; 89 L. T. 
422 ; 52 W. R. 183 ; 9 Asp. M. C. 472.— c.* 



8488 


SHIPPING’. 


3484 


Jackson y. Union Marine Insurance Co., 

considered and applied. 

Krell r. Henry (1908) 72 L. J. K. B. 794 -v 
[1903] 2 K. B. 740 ; 89 L. T. 328.— C.A. ' 

Inman Steamship Co. v. Bischoff (1882) 52 
L. J. Q. B. 109 ; 7 App. Oas. 670 ; 47 L. T. 
58 1 ; 31 W. R. 141 ; 5 Asp. M. C. 6.— 
H.L. (k.), observations applied. 

The Alps (1893) 62 L. J. Adm. 59 ; [189ft] P. 
109 ; 1 R. 587 ; 6$ L. T. 624 ; 41 W. R. 527 ; 7 
Asp. M. G. 337.— BARNES, J. 

Inman Steamship Co. v. Bischoff, applied . 

The Bedouin (1893) 63 L. J. Adm. 30 ; [1894] 

P. 1 ; 6 R. 693 : 69 L. T. 782 ; 42 W. R. 292 ; 7 
Asp. M. O. 391.— C.A. ESHER, M.R, LOPES and 
** KAX, L.JJ. 

**xhman Steamship Co. v. Bischoff, principle 
applied. 

Asfar v. Blundell (1895) 65 L. J. Q. B. 13S ; 
[18961 1 Q. B. 123, 133 ; 73 L. T. 648 ; 44 W. R. 
130 ; 8 Asp. M. 0. 106.— C.A. 

Inman Steamship Co. v. Bischoff, observa- 
tions applied. 

Brankelow titi. Co. v. Canton Insurance Office 
(1899) 68 L. J. Q. B. 811 : [1899] 2 Q. B 
178, 184 ; 81 L. T. 6 ; 47 W. R. 611— C.A. ; ant V 
see S. C. affirmed no in. ; Williams r. Canton 
Insurance Office (3 901) 70 L. J. K. B. 962; 
[1901] A. C. 462, 472; 85 L. T. 317; 6 Com. 
Gas. 256.— H.L. (E.). 

Carmichael v. Liverpool Sailing Shipowners’ 
Mutual Indemnity Association (1887) 
56 L. J. Q. B. 428 : 19 Q. B. D. 242 ; 57 
L. T. 550 ; 35 W. R. 793 ; 6 Asp. M. C. 
184. — C.A., disti nguished. 

Canada Shipping Co.' r. British Shipowners’ 
Mutual Protection Association (1889) 23 Q. B. D. 
342 ; 58 L. J. Q. B. 462 ; 61 L. T. 312 ; 38 W. R. 
87 ; 6 Asp. M. C. 422.— C.A. ESHER, M.R., 
LIN BLEY and BOWEN, L.JJ. 

esher, M.R. — It appears to nfe that the 
paraphrase then* given of the word “ navigation ” 
accuiatoly expressed the ordinary meaning of 
the word* It was therS said that, if there was 
negligence on the part of the shipowner or his 
servants before the navigation of the ship com- 
menced, which had the effect of causing the ship 
to be unsafely ikimi gated during the navigation 
with regard to the safety of the goods, that 
would make the navigation “improper naviga- 
tion.” The ship was there sent to sea in such a 
condition that she could not be safely navigated 
with regard to the safety of the cargo, and there- 
fore she was in fact improperly navigated. If 
•the meaning so given to the term “improper 
navigation ” be correct, then can it be said that 
the loss here was caused by improper navigation ? 
Iil my opinion it cannot. The ship in this case 
was in a perfectly proper condition so far as 
regarded her capacity for being sailed with' 
safety U> the goods on board. The damage 
happened from something inside the ship, having 
nothing whatev<w*to do with her»sailing qualities, 
viz., the holds happening to be in a difty eondi- 
tipj^s— jipJ*343, 344. • 

Carmichael v. Liverpool Sailing Shipowners’ 
• Mutual Indenftifty Association, dis- 
tinguished. * 

DobelfV SS. Rossmore Co. (1895) 64 L. J. 
Q.^B. 777; [1895] 2 Q. B. 408 : 14 R. 506; 


73 L. T. 74 ; 14 W. R. 37 8 Asp. M. C. 83.— 

C.A. * 

Carmichael v. Liverpool Sailing Shipowners - * 
Mutual Indemnity Association, applied. 

* Blackburn r. Liverpool Brazil and River Plate 
Steam Navigation Co. (191)1) 71 L. J. Iv. B. 177 ; 
[1902] 1 K. B. 290 ; 85 L. T. 783 ; 50 W. R. 
272; 7 Com. Cas. 10 ; 9 Asp.' M. 0. 263. — 
WALTON, J. ^ 

Pink v. Fleming (1890) 59 L. J.*Q. B. 559 ; 

-25 Q. B. D. $96 ; 63 L. T. 413 ; 6 Asp. 

M. Q. 554. — C.A., tallowed. 

Reischer r. Borwick (1894) 63 *». J. Q. B. 753 ; 
[1894] 2 Q.B. 548 ; 9 R. j>58 ; 71 L. T. 23S ; 7 
Asp. M. C. 493. — C.A. LINDLEY, LOPES and 
DAVEY, L.JJ. ^ 

The Alps (1893) 62 L. J. Adm. 59 ; [1893] 

Ft 109 ; 1 R. 587 ; oS L. T. 624 ; 41 W. R. 
527 ; 7 Asp.^ M. C. 337.— BARNES, J. , 
folloioed. 

The Becrouin (1893) 63 L. J. Adm. 30 ; [1894] 

P. 1 : 6 R. 693 ; 69 L. T. 7{^ ; 42 VP. R. 292 ; 7 
Asp. M. C. 391.— C.A. ESHER, M.R. , lopes and 
IjKAY, L.JJ. 

The Alps, referred to. 

Brankelow SS. Co. v. Canton Insurance Office 
(1899) 68 L. J. Q. B. 811; [1899] 2 Q. B. 
178, 188; SI L. T. 6 ; 47 W. R. 611.— C.A. ; 
affirmed, H.L. 

The Bedouin (supra'), adopted . 

Asfar r. Blundell (1895) 65 L. J. Q. B. 138 ; 
[1896] 1 Q. B. 123 ; 73 L. r f*t 648 ; 44 W. R. 130 ; 

8 Asp. M. C. 106.— -C.A. 

The Bedouin, observation approved. 

Williams v. Canton Insurance Office (1901) 70 

L. J. K.B. 962; [1901] A. C. 462 ; 85 L. T. 317; 

(> Com. Cas. 250.— H.L. (E.), affirming 47 W. R. 
611 ; 8 Asp. M. C. 503.— C.A. 

Carruthers v. Sydebotham (1815) 4 M. & S. 

77 ; 16 R. R. 392. — K.B., referred to. • 

Thames and Mersey Marine Insurance Co. v. 
Hamilton (1887) 56 L. J. Q. B. 4526: 12 App. 
Cas. 484, 496 ; 57 L. T. 695 : 36 W. R. 337 ; 6 
Asp. M. C. 200.—* H.L. (E.). # 

Cullen v. Butler (1816) 5 M. & S. 461 ; 4 
Camp. 289; 17 R.R. 400.— K.B., referred 
to. 

Thames and Mersey Marine Insurance Co. v. 
Hamilton (1887) 56 L. J. Q. B. 626; 12 App. 
Cas. 484 ; 57 L. T. 695 ; 36 W. R. 337 ; 6 Asp. 

M. C. 2U0? — H.L. (E.). 

Cullen v. Butler, commented on. 
iVilson r. The Xantho (18^7) 56 L. J. Adm. 
116 ; 12 App. Cas. 503, 509; 57 L. T. 701 ; 36 
W.R.353 ; 6 Asp.M. C. 207.— H.L. (e.). 

Cullen v. Butler, referred to. 

Jackson r. Mumford (1902)8 Com. Cas. 61, 70 ; 
51 W. R. 91. — KENNEDY, J., affirmed, C.A. 

• 

Fletcher v. Inglis (1819) 2 B. k Aid. 315 ; 20 
R. R. 448. — K.B., inapplicable. 

Letchford r. Oldham (1879) 49 L. J. Q. B. 458, 
46-1 ; 5 Q.B. D. 53S, 543.— FIELD, J. ; affirmed 
(1880) 49 L. J. Q. B. 4%S ; 5 Q. B.*D. 538: 28 
W. R. 789. — C.A. 
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Fletcher v. Inglis (supra), referred to. 
Thames and Mersey Marine Insurance Co. r. 
Hamilton (1887) 56 L. J. Q. B. G26 ; 12 App. 
"Oas. 484, 495 ; 57 L. T. 695 ; 36 W. R. 337 ; 6 
Asp. M. C. 200. — h.l. (E.). 

Phillips v. Barber (1821) 5 B. & Aid. 161 ; 
24 R. R. 317. — K.B., referred to. 

Thames ami. Mersey Marine Insurance Co. r. 
Hamilton (1887) 56 L. J. Q. B. 626 ; 12 App. Cas. 
484, 495 57 L. T. 695 * 36 W. R. 337 ; 6 Asp. 

M. C. 200.— H.L. (E.). 

* n 

Davidson v. Burnamd (1868) 38 L. J. C. P. 
73 ; L. 4 C. P. 117 ; 19 L. T. 782 : 17 
W. R. 121 . — C.P.^ referred to. 

Thames and Mersey Marine Insurance Co. r. 
Hamilton (1887) 56 L. J. Q. B. 626; 12 App. 
Cas. 484 ; 57 L. T. 695 ; 3^ W. R. 337 ; 6 Asp. 
M. C. 200. — H.L. (E.). 

*-y ft 

West India and Panama Telegraph Co. v. 
Home and Colonial Marine Insurance Co. 
(1880) 50 L. J. Q. B. 41 ; 6 Qf. B. D. 51 ; 
43 L.-T. 420 ; 29 W. R. 92 ; 4 Asp. M. U. 
34 1 . — O.A., disappra red . 

Thames and Mersey Marine Insurance Co. 
Hamilton (1387) 56- L. J. Q. B. 626 ; 12 App. 
Cas. 484 ; 57 L. T. 695 ; 36 VV. R. 337 ; 6 Asp. 
M. 0. 200.— H.L. (E.). LORDS HALSBURY, L.O., 
BRAMWELL, HERSCHELL and AIACNAGHTEN. 

lord herschell. — The respondents placed 
their main reliance upon The Wert India 
Telegraph Co.v . The^ Home and Colonial Insur- 
ance Co and naturally so, because the majority 
of the C. A. thought, the present case undis- 
tinguishable from it.' 7 Lord Selborne and L. C. J. 
Cockburn in that case held that the damage done 
by the explosion of the boiler of a steamer was 
covered by the general words of a marine policy. 

. . . The real ground of Lord 8el home’s judg- 
ment appears to have been the analugy between 
damage done by the excessive pressure of the 
winds in the case of a sailing vessel, and the 
excessive pressure of steam in the boiler when the 
motive-power used to propel the vessel is steam. 
1 am not satisfied that this analogy is a sound one ; 
but, even if it be so 1 am unable to see how it can 
be treated as rn authority in the present case, still 
less as concluding it. The water in the donkey- 
engine, the over pressure of tfvhich caused the 
damage, was certainly not to the steamer wliat. 
the winds are t.o a sailing vessel,” and the damage 
was not, as it seenrs to me, in any way similar to 
- the injury done to a sailing vessel by a storm of 
wind. — p. 033. 

Hamilton v. Thames and Mersey Marine 
Insurance Co. 55 L. J. Q. B. 390 ; Y7 Q. B. D. 
195 ; -34 W. R. 674. — C.A. ; reversed nom. Thames 
and Mersey Marine Insurance Co. v. Hamilton 
(1887) 56 L. J, Q. 626 ; 12 App. Cas. 484 ?:5 7 
L. T. 695 36 W. R. 337 ; 6 Asp. M. C. 200.— 
H.L (E.). LORDS HALSBURY, L.C., BRAMWELL.* 
HEi^CHELL andMACNAG-HTEK 

Thames and Mersey Marine Insurance Co. v. 
Hamilton, referred to. 

Lund v. Thames and Mersey Marine Insurance 
Co. (1901) 17 T.L. R. 566. — MATHEW, J. 

Thames and Mersey Marine Insurance Co. v. 
Hamilton, applied. 

, Black hum r. Liverpool, &c. Steam Navigation 
Co. (1901 71 L, J, K, B f 177; [4902] IK,B. 


290, ; 85 L. T. 7S3 ; 50 W. R. 272 e ; 7 Com. 

Cas. A) ; 9 Asp. M. C. 263.— WALTON, j. 

* Thames and Mersey Marine Insurance Co. v. 
Hamilton, not applied. 

Jackson v. Mumford (1902) 8 Com. Cas. 61,70; 
51 W. R. 91 . — Kennedy, J. ; affirmed, C.A. 

Taylor v. Dewar (1864) 33 L. J. Q. B. 141 ; 5 

• B. &: S. 58 ; 10 Jur. (N.8.) 361 ; 10 L. T. 
267 ; 12 W. R. 579.— QJ5., adopted. 

Xenos r. Wickham (1S67) 36 L. J. C. I\ 313, 
320 ; L. R. 2 H. L. 296, 315 ; 16 L. T. 800 ; 16 
W. R. 38.— H.L. (e.) ; The Sylph (1867) 37 L. J. 
Adm. 14. 16 : L. R. 2 A. & E. 24. 29 ; 17 L. T. 
519.— ADM. 

Taylor v. Dewar, considered ami applied ? 

The Guldfaxe(1868) 38 L. J. Adm. 12 : L* IV 
2 A. & E. 325 ; 19 L. T. 740 ; 17 W. R. ifTs. — 
ADM- 

Taylor v. Dewar, discussed. 

The North Britain. Roberts c. Ocean Marine 
Insurance Co. (1893) 63 L. J. Adm. 33 ; [1894] 
P. 77 ; 6 R. 673 ; 70 L. T.210 ; 42 W. R. 243 ; 7 
Asp. M. C. 413.— C.A. LINDLEY, SMITH and 
DAVEY?L.JJ. 

, SMITH, L.J. — Taylor v. Dewar has held that 
‘under a clause very similar to this (the first limb 
of the clause) the underwriters were not liable 
for those damages which the assured had had to 
pay for personal injuries occasioned to those on 
board the ship run down, and that the proper 
construction of it was that the underwriters had 
only to pay the assured such damages as he had 
to pay in respect to the loss or damage done to 
the ship run down, or possibly to her freight or 
cargo, which for this purpose might be treated 
as part of herself. The Queen’s Bench differed 
from the Scotch case of Coey v. Smith (infra'). 
which held that the clause covered damages 
which the assured had to pay for personal injuries 
done to those on board the ship run down, as 
well as for ,£he damage done to the ship itself. 
This case, in my judgment, instead of assisting 
the plaintiffs (the assured), as far as it goes assists 
the defendants (the underwriters), for it might, 
be argued from it that the expenses incurred in 
raising a ship were not expenses incurred in 
respect of the loss or damage done to the ship 
run down. — p. 35. 

i. fN 

Coey v. Smith (1860) 22 Ct. of Sess. Cas. 
(2nd series) 955, referred to. 

The North Britain, Roberts r. Ocean Marine 
Insurance Co. (1893) 63 L. J. Adm. 33 ; [1894] 
P. 77 ; 6 R. 673 ; 70 L. T. 210 ; 42 W. R. 243 ; 7 
Asp. M. C. 413.— C.A. LINDLEY, SMITH ami f 
DAVEY, l.jj. See extract, supra. 

The North Britain (1£93) 63 L. J. P. 33 ; 
[1894] P. 77; 70 L'. T. 210; 42 W. U. 
243 ; 6 R. 673 ; 7 Asp. M. C. 413.— C.A. , 
approved. 

The Engineer (L 898) 67 L. J. P. 0L.; [1898] 
A. C. 382 ; 78 L. T. 473 ; 4(5 \V. R. 530 ; 8 Asp. 
M. C. 401 . — h.l? (E.). ' ^ 

* e- 

McCowan v. Baine, The Nioh^ (1891) 

’ [J891] A. C. 401 ; 65 K T. 502 ; T^vsp. 
JVl. *0*, 89. — H.L^ (SC.), applied. 

Margetts and Ocean ^Accident antV Guarantee 
Corporation, In re (1901) 70 L. J. K. B. 762; 
[1901] 2 K. B. 792 ; 85 L. T. 94 ; 49 W. R. 669 ; 

9 Asp. M. C. 217.— RIDLEY and PHILLIMOHV<W. 
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The Niobe, referred to. ^ [ Roux v. Salvador, applied. 

The Devonian (1901) P. 221, 229 .— jbune, p. : I Rankin r. Potter (1873) 42 L. J. C. P. 169, 

affirmed, C.A. M82 ; L. R. 6 H. L. 83, 112; 29 L. T. 142 ; 22^ 

_ . _ „ , fi , W. R. 1 ; 2 Asp. M. 0.65. — h.l. (e.) ; Browning 

The Warwick (1890) 1 ;> L. IJ. 189 : 63 L. T. r# provincial Insurance Co. of Canada (1S73) 
561 ; <> Asp. M. C. 545.— HANNEN, P. l. R. 5 P. C. 263, 275 ; 28 L. T. 853 ; 21 W. R. 
and butt, J., applied. 587 . 3 Asp. M. 0. 35. — p.c. : Saunders*'. Baring 

Margetts and Ocean Accident, and Guarantee n 876) 34 L. T. 419. 421 • 3 ’ Asd. M. CS 133. 

Corporation, In re (1901) 70 L. J. K. B. 762 ; qbd * ‘*-5 ‘ ^ 

[1901] 2 K. B. 792 : 85 L. T. 94 ; 49 W. R. 609 ; ^ n ^ 

9 Asp. M. C. 217 . — xidlev and philltmore, jj. Roux v. Salvador, referred to. 

Kaltenbach r. Mackenzie (1878) 48\. J. C. P. 
Rodoconachie (or Rodocanachi) v. Elliott 9 ; 3 (VP. D. 467 : 31? L. T. 215 ; 26 W. R. 844. 


(1874) 43 L. J. C. P. 255 : L. R. 9 C. P. 
518 ; 31 L. T. 239 ; 2 Asp. M. 0. 399.— 
EX. CH., discussed and distinguished . 

^ Wijigate r. Foster (1878) 47 L. j. Q. B. 525, 
527 3 Q. B. D. 582, 585 ; 38 L. T. 737 ; *26 

Wi BNi50 ; 8 Asp. M. C. 698.—O.A. ■» 

Rodoconachi v. Elliott, dictum, considered and 
applied. 

Johnston r. Hogg (1883) 52 L. J. Q. B. 343 ; 
10 Q. B. D. 432 ; 48 L. T. 435 ; 31 W. R. 768 ; 5 
Asp. M. C. 51.— CAVE. J. 

Rodoconachi v. Elliott, applied. 

Nobel’s Explosives Co. r. Jenkins & Co. (1896) 
65 L. J. Q. P>. 638 ; [1896] 2 Q. B. 326 ; 75 L. T. 
163 : S Asp. M. C. 181. — MATHEW, J. 

Rodoconachi v. Elliott, observed upon. 

Ruvs r. Royal Exchange Assurance (1897) 66 
L. J.‘Q. B. 534; [1897] 2 Q. B. 135^140^77 
L. T. 23.— COLLINS, J. 

Rodoconachi v. Elliott, adopted. 

Robinson Gold Mining Co. v . Alliance Insur- 
ance Co. (1901) 70 L. J. K. B. 892 ; [1901] 2 

K. I». 919, 927 ; 6 Com. Gas. 244. — PHIL limore, ,T. 

Rodoconachi v. Elliott, distinguished. 

Miller r. Law Accident Insurance Society 
(1902) 71 L. J. K. P>. 551 ; [1902] 2 K. B. 694 ; 
50 W. R. 474; 7 Com. Cas. 151.— BI^HAAI, J. ; 
affirmed on other "rounds (1903), a. A. 

Burnett v. Kensington (1797) 7 Term Rep. 
210 ; 1 Lsp. 116 ; Teake Add. Cas. 71 ; 4 
• .11. il. •124.-K.ii., adopted. 

The G 1 en li vet (1.893) 62 L. J. P. 55; [1893] 
P. 164, 169; (iS L. T. 860 ; 11 W. It. 671.— 
barnes, ; affirmed, 0 . A. 

Burnett v. Kensington, explained and dis- 
tinguished. 

^ The Alsace Lorraine (1893) 62 L. J. Adm. 107 : 
[1893] P. 209; I U. 632; 69 L. T. 261; 42 
VV. 11. 1 12 ; 7 Asp. M. 0. 362.— BARNES, J. 

Thornely v. Hebson (1819) 2 B. & Aid. 513 ; 
21 it. LI. 381, — K.H., considered and dis- 
tinguished. * 

Stringer e. English and Scottish Marine Insur- 
ance Co. (1870) 39 L. J. Q. B. 214 ; L. It. 5 Q. B. 
599, 607: 10 B. A: S. 770; 22 L. T. 802; 18 
W. R. 12 m. — ex. on. ; and Cossman r. West 
(1887) 57 L. J. P. C. 17; 13 App. # Oas. 160; 58 

L. T. 122 : 6 Asp. 3?. 233.— P.C. • 

8ttix*vdSalvador (1836) 6 L. J. Ex. 282 > 3 
Bing. N.C. % 266: 4 Scott 1 : j Hodges 
3^)9. — EX. C H .. observations a dieted. 

SI ringer v . English and Scottish Marine Insur- 
ance Co. (1,869) 38 L. J. Q. B. 321, 323 ; L. R. 
•I Q. B. 676. 686 .— q. B. : affirmed, EX. CO. See* 
infra *eol. 3488. 


— C.A. 

Roux v. Salvador, followed. 

Cossman #\ West (1887) o7 L. J. P. C. 37 ; 13 
App. Cas. 160 : 58 L. T. 122 ; 6 Asp. M. C. 233. 
—P.C. " 

Roux- v. Salvador, explained and dis- 
tinguished. 

The Alsace Lorraine^ 1893) 62 L. J. Adm. 107 : 
[1893] P. 309 ; 1 R. 632 ; 69 L. T. 261 : 42 
W. R. 112 ; 7 Asp. M. C. 362. — B ARISES, J. 

Roux v. Salvador, applied. 

^Asfar r. Blundell (1895) 64 L. J. Q. B. 573 ; 
C1895] 2 Q. B. 196 ; 73 L. T. "30 : Jo R. 481.— 
MATHEW. J. : S. C. 65 L. J. Q. B. 138 ; [1896] 

1 Q. B. 123 ; 73 L. T. 648 ; 44 W. R. 130.— C.A. 

q 

Roux v. Salvador, considered. 

Trinder r. Thames and Mersey Marine Insur- 
ance Co. (1898) 67 L. J. Q, B. 666; [1898] 2 
Q. B. 114 ; 78 L. T. 485 ; 46 W. R. 561 : 8 Asp. 
M. 0. 373.— C.A. ^ 

Roux v. Salvador, distinguished. 
Cunningham v. Maritime Insurance Co. [1899] 

2 Ir. R. 257. — Q.B.D. 

Farnworth v. Hyde (1866) 36 L. J. C. P. 33 ; 
L. R. 2 C. P. 204 ; 11 Jur. (N.S.) 349 ; 15 
L. T. 395; 15 W. R. 340. — EX. CH., 
adopted. 

Browning v. Provincial Insurance Co. of 
Canada (1873) L. R. 5 P. C. 263, 275 ; 28 
L. T. 853 ; 21 W. R. 587 ; 2 Asp. M. 0. 35.— 
P.C. ; Rankin r. Potter (1873) 42 L. J. C. P. 169, 
176; L. R. 6 H. L. 83. 102; 29"L. T. 142; 
22 W. K. 1 ; 2 Asp^ M. C. 65.— H.L. (E.). 

Farnworth v. Hyde. See 9 
Kaltenbach r. Mackenzie (1878) 48 L. J. C. P. 
9 ; 3 C. P. D. 467, 485 ; 39 L. T, 215 ; 26 W. R. 
844 ; 4 Asp. M. C. 39. — C.A. 

Farnworth v. Hyde, approved. ** 

Cossman r. West (1887) 57 L. J. P. C. 17 ; 13 
App. Cas. 160, 176 ; 58 L. T. 122 ; 6 Asp. M. 0. 
233.— P.C. * 

Stringer v. English and Scottish Marine 
# Insurance Co. (1870) 39 L. J. Q. B. 214 ; 
L. R. 5 Q. B. 599 ; 22 L. T. 802 ; 18 W. R. 
t 1201 ; 10 B. & S. 770.— EX. CH. referred to. 

Castrique v. Imrie (1870) 39 L. J. C. P. 3£0, 
354 : L. R. 4 H. L. 414, 428 ; 23 L. T. 48 ; 39 
W. R. 1. — H.L. (E.). 

Stringer v. English and Scottish Marine 
Insurance Co., adopted. 

Browning r. Provincial Insurance Co. of 
Canada (1873) L. R. 5 P. C. 263, 275 ; 28 L. T. 
853;. 21 W. R. 587; 2 Asp. M, C. 35.— p.c. ; 
Rankin r. Potter (1873) 4t L. J. C. P. 169, 184 ; 
L. R. 6 H. L. S3, 116 ; 29 L. T. 142 : 22 W. R. 1 ; 
■2 Asp# M. 0. 65. — H.L. (E.). 
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Stringer v. English and Scottish Marine 
Insurance Co. (supra) applied. 

» Levy v. Merchant’s Marine Insurance Co. ! 
'(1885) 52 L. T. 203, 265; 1 Cab. & E. 474: 5‘ 
Asp. M. C. 407. — MATHEW, J. : Cossman r. MTpst 
(1887) 57 L. J.P. C. 17 ; 13 App. Cas. 160: 5S 

L. T. 122 ; 6 Asp. M. C. 233.— P.C. 

De ’Mattes v. Saunders (1872) L. It. 7 0. P. 
*■ 5g0 ; 27 L. T. 120 ; 20 W. K. 801. — C.P., 
applied. * 

Letchford r. Oldham (1880) 49 L. J. Q. B. 
458; 5 Q. B. D. 5^8, o±2 ; 28 W. I?. 789.— 
FIELD, J.; affirmed, O. A. BRETT, “OTTON and 
THESIGER, L.?J. 

De Mattos v. Saunders, distinguished. 
Cossman r. West (1887^.57 L. J. P. C. 17 ; 13 
App. Cas. 160 ; 58 L. T. 1‘22 ; 6 Asp. M. C. 233. 
—P.C. 

De Mattos v. Saunders, applied. 

Cunningham v. Maritime Insurance Co. [1899] 

2 Ir. It. 257^262. — Q.B.D. 

Havelock v. llancill (1789) 3 Term Rep. 
277 ; 1 R. R. 703.— K.B., explained. 

Cory r. Burr (1883) 52 L. J. Q, B. 657, 661 ; 

8 App. Cas. 393, 399 : 49 L. T>. 7S ; 31 W. R* 
894 ; 5 Asp. M. C. 109. — H.L. (li.). 

Havelock v. Hancill, considered. 

Robinson Gold Mining Co. r. Alliance Marine 
and General Assurance Co. (1902) 71 L. J. K. B. 
942 ; [1902] 2 K.‘ B. 489 : 86 L. T. 858 ; 51 
W. R. 105; 7 Com. Cas. 219.— C.A. COLLINS, 

M. R., MATHEW ancfHARDY, L.JJ. 

Earle v. Rowcroft (1806) 8 East 1 26 ; 9 R. R. 
385. — k.b. . d i sting wished. 

Grill v. General Iron Screw Collier Co. (1866) 
L. R. 1 O. P. 600, 610 ; 35 L. J. C. P. 321 ; 14 
L. T. (N.s.) 711. — C.P. ; affirmed, (1868) 37 L. J. 
C. P. 205 : L. R. 3 C. P. 476 : 18 L. T. 485 ; 16 
W. R. 796, — ex. CH. 

c Earle v. Rowcroft, approved. 

Cory r. Burr (1883) 52 L. J. Q. B. 057, 660 ; 8 
App. Cas. 393, 399 ; 49 L. T. 78 ; 31 W. R. 894 ; 

5 Asp. M. O. 109. — H.L. (E.). 

o 

m Earle v. Rowffroft, referred, to. 

Westport Coal Co. *r. McPhail (1898) 67 L. J. 
Q. B. 674 ; [1898] 2 Q. B. 130; 78 L. T. 490 : 
46 W. R. 566 ; 8 Asp. M. 0. 378.— C.A. 

° Jones v. Nicholson (1854) 23 L. J. Ex. 330 ; 
10 Ex. 28; 2 C. L. R. 1236.— EX., 
referred to. „ 

Westport Coal Co. r. McPhail (1898) 67 L. J. 
Q. B. 674 ; [1898] 2 Q. B. 130 ; 78 L. T. 490 ; 4(5 
W. R. 566 ; 8 Asp. M. C. 378.— c. A., HALSBURY, 
L.C., SMITH and COLLINS, L.JJ. r 

Livie v. Janson(1810) 12 East (548 ; 11 R. R. 

** 513. — K.B., considered. 

Lidgett r. Secretan (1871) 40 L. J. C. P. 257. 
261 ; L. R. 6 C. P. 616, 625 ; 24 L. T. 942 ; 19 
W. R. 10£8 ; 1 Asp. M. C. 95.— C.P. 

Livie v. Jans on, applied. 

Cory r. Burr (1881) 51 L. J. Q. B. 95 ; 8 

Q. B. D. 313 ; 45 L. T. 713. — FIELD and cave, 
JJ. ; [affirmed, C.A. afnd H.L. (e.), see infra ] : 
Pitman v. Universal Marine Insurance Co. (1882) 
51 L. J. Q. B. 561 : 9 Q. B. D. 192 ; 46 L. X. 803 : 


30 W. R. 906 : 4 Asp. M. C. 544.— li^dley, j. ; 
affirmed, c.A. jessel, m.r., brett and cotton, 

L. JJ. 

Livie v. Janson, questioned. 
lonides r. Universal Marine Insurance Co. 
(1863) 14 C. B. (N.S.) 259 ; 32 L. J. C. P. 170 ; 
10 Jur. (N.S.) IS ; 8 L. T. 705 ; 11 W. R. 858.— 
C.P. 

•’Villes, J. — I cannot pass away from the case 
of Livie 'V. Janson without referring to Mr. 
Phillips’s very able and learned work on Insur- 
ance, vol. i. p. 673, when he throws doubt upon 
the authority of Lord Ellenhorough’s decision, 
referring to cases in the American Courts where 
the principle of that case has not been applied 
to the case of an absolute Joss of a portion gf the* 
thing insured. Without, however, going the 
tength of saying that Livie v. Janson is prelaw, 

1 am clear that it can only apply to a case 
where the vessel is deteriorated, and not to a 
case where there has been a loss of the subject- 
matter of the insurance by the periJs of the sea. 
— p. 294. 

Cory v. Burr (1883) 52 L. J. Q. B. 657 ; 8 
*>App. Cas. 393; 49 L. T. 78 ; 31 W. R. 
894 ; 5 Asp. M. C. 109.— H. L. (E.), 
■inapplicable. 

Cossman v. West (1887) 57 L. J. P. C. 17 ; 13 
App. Cas. 160, 176 ; 58 L. T. 122 : 6 Asp. M. C. 
233.— P.C. 

Cory. v. Burr, considered. 

Robinson Gold Mining Co. v. Alliance Marine 
and General Assurance Co. (1902) 71 L. J. K.B. 
942 ; [1902] 2 K. B. 489 ; 86 L. T. 858 ; 51 W. R. 
105; 7 Com. Cas. 219.— C.A. COLLINS, m.r., 

MATHEW and HARDY, L.JJ. 

Cory v. Burr, principle applied. 

Miller r. Law Accident Insurance Co. (1903) 
72 L. J. K. B. 428 ; [1903] 1 K. B. 712 ; 88 L.T. 
370 ; 51 W. R. 420 ; 8 Com. Cas. 161 : 9 Asp. 

M. C. 386.— C.A. 

Pip on v. Cope (180JK) 1 Camp. 434 ; 10 R. R. 
720. — K.B., explained. 

Trinder r. Thames and Mersey Marine Insur- ** 
ance Co. (1898) 67 L. J. Q. B. 066 ; [1898] 2 

Q. B. 114 ; 78 L. T. 185 ; 46 W. R. 561 ; 8 Asp. 

M. O. 373.— C.A. c 

Toulmin v. Anderson (1808) 1 Taunt. 227. — 

C .P. , disting wish ed. 

Hentig v. Btaniforth (1816) 5 M. & S. 122 ; 1 

R. R. 293.— K.B. 

Butler v. Wildman (1820) 3 B. & Aid. 3987; 
22 R. R. 435.— K.B., referred to. 

Thames and Mersey Marine Insurance Co. r. 
Hamilton (1887) 56 L. J. Q. B. 626; 12 App. 
Cas. 484 ; 57 L. T. 695 ; 36 W. R. 337 ; 6 Asp. 
M. C. 200.— H.L. (e.). 

Butler v. Wildman, dietum adopted. 

Royal MairSteam Packet-iro. r. Englisli Bank 
of Rio de Janeiro (1887^ 57 L. J. Q. B. 31 ; 19 
QrB. D. 362, 373; 36 W. R. 1 05,~->Vi:y^ and 
GRANTHAM, JJ. r 

r 

Butler v. Wildman, applied. * * • 

The Knight of St.' Michael (1898) 07 L. .1. P.*> 
19; [1898] P.30 ; 78 L. T. 90; 4«*W. R. 390 ; 

'R Asp. M. C. 3fi0.— BAESES, J. « 
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Deva'ux v. I’ Anson (1889)8 L. J. 0. P.1284 : 

5 Bing. N. G. 519 ; 7 Scott 507 ; 2 Am,. 

82 ; 3 Jur. 078. — C.P., applied. ! 

West India Telegraph Co. r. Home and 
Colonial Marine insurance Co. (1880) 50 L. J. 
Q. B. 41, 46 ; 0 Q. B. D. 51. 50 ; 45 L. T. 420: 
29 W. E. 92 : 4 Asp. M. 0. 341.— c.A. 

Devaux v. I’ Anson, referred to. n 

Thames and Mersey Marine Insurance Co. v. 
Hamilton (1887) 50 L. J. Q. B. 026: 12 App. 
Gas. 484, 490 ; 57 L. T. 695 : 30 W. E. 337 : 0 
Asp. M. O. 200. — h.l. (e.). 

Boyd v. Dubois (1811) 3 Camp. 133. — K.B.. 

* * commented on. 

Carr r. Montefiore (1864) 12 W. E. 136; 33 
B. 57 ; 10 L. T. 294. — Q.B.. affirmed, 33 
L. J. Q. B. 250 : 5 B. A S. 408 : 10 Jur. (N.s.) 
1009; 11 L. T. 157 ; 12 W. E. 870.— EX. CH. 

COCKBUUN. c.*T. — We need give no opinion 
upon the case of Jiayd v. Dtiboh s, though it cer- 
tainly does seem to me a very strong thing to 
say, that where articles containing the germ of 
their probable destruction, such, for example, as 
hemp, are placed in a damaged condition on 
board a vessel, the insurer need not be told of it. 
However, we need not positively decide whether 
that case is right or wrong. Here a part of the 
cargo was wetted, but that part was landed, and 
doubtless got dry before it was replaced in the 
ship. But, even assuming that some damage 
was done, it is very likely that neither^Da Costa 
Brothers, nor Jacobs A Co., had any knowledge 
of the circumstance. 

Purtado v. Rogers (1802) 3 Bos. & P. 191. 

196 ; 6 E. E. 752. — C.P.. adopted. 

Janson r. Driefontein Consolidated Gold Mines 
(1902) 71 L. J. K. Pi. 857 : [1902] A. C. 184 : 87 
L. T. 372; 51 VV. R. 142; 7 Com. Gas. 208.— 
H.L. (E. ). 


I. Interest of Assured. 

• *1 

Godin v. London Assurance Co. (1758) 1 
Burr. 48*).- K.n. 

( 'a /wide red, Ebbs worth r. Alliance Marine 
Insurance Co. (1871) 12 L. J. C. P. 305, 322, 331 ; 

L. E. 8 C. V. 596. 621 : 29 L. T. 479 ; 2 Asp. 

M. C. 125. — CU\ (differing in. opinion) ; principle 
applied , North British and Mercantile Insurance 
Co. r. London, Liverpool, and Globe Insurance 
Co. (1877) 16 L. ,1. Ch. 537, 542 ; 5 Oh. H 569. 
587 ; 36 L. T. 629.— C. A. 

* 

Stockdale v. Dunlop (1840) 9 L. J. Ex. 83 : 
6 M. & \V. 224; 4 Jur. 681, referred to. 
Johnson r. Macdonald (1842) 12 L*. J. Ex. 99 ; 
9 M. A W. 600 ; 6 Jur. 264. 

Stoc&iale v. Dunlop, discussed. & 

Kelt house r. Brindley (1862) 31 L. J. C. P. 
204 : 11 0. B. (N*%) 369 ; 6 L. T* 157 : 10 W. E. 
423. — C.P. : affirmed, <5 863) 7 L. T. 835 : ?1 W. E. 

429*^5X1 <Iph. . 

1 » • 

Sfcickdale v. applied. * 

Stock v. Snglis (1882) <52 L. J. Q. B. 30 ; 9 
Q. B. D. 7J)8, 720 ; 47 L. T. 116 : 31 W. E. 455 ; 
4 Asp. M. Cl 596.— FIELD, J. ; referred. C.A. (nge 
col. ?95S). 


Glover v. Black (1763) 3 Burr. 1394 : 1 
W. Bl. 306, 399, 405, 422.— K.B., distin- 
guished. * 

Simmonds v. Hodgson (1829) 7 L. J. (o.s.) 
C*P. 239; 6 Bing. 114; 3 M. A P. 385.— cf.P., 
(ree extract, infra , col. 3493), (referred, EX. CH., 
see extract, infra, col. 3493). 

* 

Glover v. Black, discussed an$ rd, ist in- 
git i shed. 

Mackenzie r. Whitworth (1875) 32 L. T. 163 : 
44 L. U. Ex. 81 ; T L. £. 10 Ex. 142.— ex. : 
affirmed, Crk. (infra, col. 3494). 

pollock, B. — Our attention w3s called to the 
earlier decision of Lord Mansfield in the case of 
(Hover v. Jilach , and in that case no doubt it was 
held that persons whc^advanced money on respon- 
dentia could not insure without stating who was 
the lender of the money upon respondentia , nor 
by merely stating the fact that it was upon 
goods. It is worth while, perhaps, to observe, 
with all reepect to a decision like this, that long 
before that there had been gregit jealousy 
apparently not unnatural 'frith regard to in- 
surance both by those who borrowed and those 
?vho lent money on bottomry and respondentia , 
^because it was a very common tbinsr not merely 
to borrow money for the exigencies of the voyage, 
but a merchant would very often ship goods as a 
mere adventurer and borrow money which he 
was able to take advantage of, and would then 
insure himself, having all the while no interest 
in the voyage. And then very often, too, the 
lender of the money insured not only the money 
which he had lent but also «ie maritime interest 
which would be added to it if the voyage were 
successfully accomplished. All the writers seem 
to have set their faces against, this. It is dis- 
cussed in the works of both Emerigon and 
Pothier. and forms the subject of Art. 347 
in the Code de Commerce. That being so, the 
case came before one of our Courts and it was 
very fully discussed, anti undoubtedly it was 
found then to be the custom and general usage 
of merchants. All that Lord Mansfield said was, 
that he was very much inclined at first to sup- 
port the policy, and in conclusion^ he said that 
the ground of the present resolution of the Court 
was that it was established now as the law and 
practice of merchants that respondentia, and bofc> 
tomry must be mentioned and specified in the 
policy of insurance, but at tlje same time he 
declared that the 001111 : did not mean to deter- c 
mine generally that no special interest in g^ods 
might be given in evidence in other cases than 
those of respondentia, and bottomry if the circum- 
stances of «thc case should admit of it. It seems 
to me that Lord Mansfield intended to make 
that exception, and it is somewhat remarkable 
thuf some years after a case gccurred of insur- 
ance on respondentia, interest, in which the words 
^vere merely on “ goods, specie and effects.” I 
allude to the case of Gregory v. Christie , itffra. 
In that case it was held that the assured having 
insured in general words, “ goods, specie and 
effects," was entitled to recover. — p. 168. 

e 

Gregory v. Christie (1784) 3 Dougl. 419 ; 
cited also in 1 Park on Marine Insurance, 

• 7th eel., pp. 14 and 23. — K.B., referred to. 
Mackenzie v. Whitw<ft’th (1875) 44 L. J. Ex. 
81 : L. E. 10 Ex. 142 ; 32 L. T. 163.— EX. ; 
"Wrftied, C.A. ( infra. , col. 3494). 
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Robertson v. Ewer (1786) 1 Term Rep. 127 : 
1 R. R. 164. — K.B., applied. 

- Field SS. Co. v. Burr (1899) 68 L. .T. Q. B. 
426 ; [1899] 1 Q. B. 579 ; SO L. T. 445 : 47 
W.R. 341 : 8 Asp. M. C. 529.— C.A. ' 

Walpole v. Ewer, Park, Ins. 423 (4th ed.). 
overruled* 

Simmonds ■* Hodgson (1829) 6 Bing. 114 ; 
3 M. E P. 3S5 ; 7 L. J. (O.S.) C. P. 239.— C.P ; 
reversed, ex. OH. (see. •Infra .) 

PARK, j. — In Glover v. Black (supra, col. 
3492), it was decided ^that when the interest of 
the assured is in bottomry or responded ia, it must 
be mentioned fli the policy ; but the interest hero 
is of a nature totally different from bottomry or 
respondentia. Lord Kenyon was new in his office 
when Walpole v. Ewer vcas decided, and the 
decision did not give satisfaction. Mr. Justice 
Buller, in Xewman <7. Cazalet (Park Ins. 424), 
differed, but put the decision on the ground 
of usage in the particular case ; and Lord 
Ellenborough, in Power v. Whitmore (4 M. & S. 
141). decided contrary to Walpole v. Ewer. — p. 
121.' * 

Simmonds (or Simonds) v. Hodgson (1829]T 
7 L. J. (O.S.) 0* P. 239; (i Bing. 114; 3 
M. & P. 385.— C.P. ; reversed, (1832) 1 L. j/ 

K. B. 51 : 3 B. & Ad. 50.— ex. CH. 

Kellner v. Le Meisurier (1803) 4 East 396 : 

1 Smith 72 ; 7 R. It. 581. — K.B. ; Gramba 
v.Le Mesurier (1803) 4 East 407 ; 7 R. R. 
590 . — k.b. ; Brandon v. Curling (1803) 4 
East 410 ; 1 Smith 72 ; 7R. R. 592. — K.B., 
adopted. ^ 

Driefontein Consolidated Gold Mines v. Jan son 
(1901) 70 L. J. K. B. 881 ; [1901] 2 K. B. 419 ; 
85 L. T. 104 ; 49 W. R. 660 ; 6 Com. Cas. 198.— 
O.A. SMITH, M.R., and ROMER, L.J., WILLIAMS, 

L. J. dissenting ; and S. C. affirmed mm. Janson 
v. Driefontein Consolidated Gold Mines (1902) 
71 L. J. K. B. 857 ; [1902] A. C. 484 ; 87 L. T. 
372; 51 W. R. 142; 7 Com. Cas. 268.— 

H. L. (E.). 

Lucena v. Craufurd (1802) 3 Bos. & P. 
75. — EX. CH. ( reversed, (1S06) 2 Bos. k P. (N.R.) 
269 ; 6 R. R. 623. — H.L. (ns.) : S. C. on new trial 
(1808) 1 Taunt. 325 — H.L. ( E.) f infra). 

Lncena v. Craufurd (1802, 1806) 3 Bos. & 
P. 75 ; 2 Bos. & P. (N.R.) 269 ; 6 R. R. 
623. — EX. OH. and H.L. (e.), observations 
adopted . 

Wilson v. Jones (1867) 36 L. J. Ex. 78, 83 : 

I. . R. 2 Ex. 139, 150 ; 15 L. T. 669 ; 15 W. R. 
435.— EX. CH. ; Lloyd r. Fleming (1872) 41 
L. J. Q. B. 93 ; L. R. 7 Q. B. 299 ; 25 r L. T. 824 : 
20 W. R. 296 ; 1 Asp. M. C. 192 .— Q.b. 

Lncena v. Craufurd, fully discussed mmI 
applied , 

Ebbs worth r. Alliance Marine Insurance Co- 
(18 7,3) 42 L. J. C, P. 305, 318 ; L. It. 8 C. P.' 
596, 617 : 29 L. T. 479 ; 2 Asp. M. C. 125.— C.P. 

Lncena v. Craufurd, recognised. 

Andersor. v. Morice (1876) 46 L. J. 0. P. 11, 
14 ; 1 App. Cas. 713, 723 ; 35 L. T. 566 ; 25 
W. R. 14 ; 3 Asp. M. C. 290.— H.L. (E.). 

Lucena v. Craufurd, discussed. 

Mackenzie v. WhitwCrth (1875) 45 L. J. Ex. 
233 ; 1 Ex. D. 36, 43 ; 33 L. T. 655 : 24 W. R. 
287 ; 2 Asp. M. C. 490.— C.A. 


Jucena v. Craufurd, referred to. * 
r Alikins r. Jupe (1877) 46 L. J. C. P. 824, 828 ; 
fl C. P. D. 375, 384 ; 36 L. T. 851.— C.P.D. 

Lucena v. Craufurd (No. 2) (1808) 1 Taunt. 
325. — H. L. (E.), d i*t i ng u ish ed. 

Watson v. Swann (1862) 31 L. J. C. P. 210 ; 

11 C. B. (N.S.) 756.— C.P. 

f Routh v. Thompson (1809) 11 East 428 — 
K.B. ; S. C. (1811) 13 Bast- 274 ; 10 II. 11. 
539 — K. B., distinguished. 

Watson r. Swann (1862) 31 L. .1. C. P. 210; 

11 C. B. (N.S.) 756.— C.P. 

Routh v. Thompson, observations inapplicable. 
Mackenzie v. Whitworth (1875) 45 L. J^Ex. 
233, 237 : 1 Ex. D. 36. 43 ; 33 L. T. 655 ; 2^ 

W. R. 287 ; 2 Asp. M. C. 490.— C.A. ~ 

Routh v. Thompson, referred to. 

Connecticut Fire Insurance Co. v. Kavanagh 
(1892) 61 L. J. P. O. 50 ; [1892] A. C, 473 : 67 
L. T. 508.— P.C. 

Mackenzie v. Whitworth (1875) 44 L. J. Ex. 

81 ; L- R. 10 Ex. 142 ; 32 L. T. 163.— EX. ; 
affirmed, 45 L. J. Ex. 233 ; 1 Ex. D. 36 ; 33 L. T. 
1655 ; 24 W. R. 287 : 2 Asp. M. C. 490.— C.A. 

Mackenzie v. Whitworth, applied. 

Dixon v. Whitworth (1879) 48 L. J. C. P. 538 ; 

4 C. P. D. 371, 375 ; 40 L. T. 718 ; 28 W. R. 
184^ 4 Asp* M. 0. 326. — c.p.d. ; reversed, C.A., 
(infra). 

Dixon v. Whitworth, 4 O. P. D. 371 ; 48 
L. J. C. P. 538 ; 40 L. T. 718 ; 28 W. R. 184 ; 4 
Asp. M. C. 326.— LINDLEY, J. ; rerersed, (1880) 

49 L. J. C. P. 408 ; 43 L. T. 365.-C.A. 

Dixon v. Whitworth, discussed. 

The Mary Thomas (1893) 63 L. J. P. 49; 
[1894] P. 108 . — barnks, J. ; affirmed, C.A. 

Thomsen v. Royal Exchange Assurance Cor- 
poration (1813) 1 M. &-S. 30; 14 R. B. 
388. — K.B., followed. 

Broomfield v. Southern Insurance Co. (1870) 

L. It. 5 Ex. 192 ; 39 L. J . Ex. 1 86 : 22 L. T. 371; . 
18 W.R. 810.— EX. 

[Held, following above case, that the doctrine 
of constructive total loss wa& not applicable to 
a policy of insurance on bottomry.] 

Stephens v. Bloomfield (1869) L. R. 2 P. C\ 

516 ; 38 L. J. Adm. 45.- P.C followed. 
Broomfield v. Southern Assurance Co. (1870) m 
L. R. 5 Ex. 192 ; 39 L. J. Ex. 186 ; 22 L.T.371 ; 

18 W. R. 810.— EX. • 

Seagrave v. Union Marine Insurance Co. 
(1866) 35 L. J. C. V* 172 ; L. It. I O. P. 

305 ; 1 H. & R. 302 ; 12 Jur. (N.S.) 358 ; 

14 L. T. 479 ; 14 W. R. 690.— C.P.. adopted. 
Anderson r. Morice (1874) 44 L. J. C. P. 10, 

17 ; L. R. 10 C. P. 58, 73 ; 31 L. T. !i#fc. C.P. : 
affirmed on this point EX. ch. and H.L. (hi.) (see 
infra). ~ # 

-Anderson v. Morice (1874) 44 L. £»10 ; 

L. R. 10 a P. 58 ; 31 L. T. dt)5. — C.P. ; partly 
affirmed andfpartly rewn^ed (1875) 44 L. ^ 0. P. 

341 : L. R. 10 C. P. GQ9 : 33 L. T. 356. — EX. CH.; J 
the latter decision affirmed on both points, (1876) 

4fi L. J. C. P. 1 1 ; 1 App. Cas. 713; 35 L. T. 566 ; 

25 W. R. 14 ; 3 Asp. M. C. 290.— H.L. ( E.) . • 
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Anderson v. Moriee {supra, ino.p.) ,follyved. I 
Pickup c. Thames and Mersey Marine Insurance 


De Mattos y. North* (1868) 37 L. J. Ex. 110 ; 
L. R. 3 Ex. 185; 18 L. T. 797.-EX., 
Co. (1878) 47 L. J.Q.B.749 ; 3 Q. B. D. 594 ; 39l followed. 

L. T. 341 : 20 W. R. 089 ; 4 Asp. M. C. 43.— C.A. \ Mortimer r. Broadwood (1869) 20 L. T. 39S ; 

1L.W. R. 653. — C.P. 

Anderson v. Moriee {supra in H.L.), ex- x 

plained. ; De Mattos v. North, applied. 

Pryce v. Monmouthshire Canal Companies ! Alikins r. Jupe (IS 77) 46 L. J. C. P. 824, S28 ; 
(1878) 19 L. J. Ex. 130, 143 ; 4 App. Cas. 197, j 2 C. P. D. 375, 384 ; 30 L. T. 851.v-C.PJ>. 

219 ; 40 L. T. 030 : 27 W. R. 666. — H.L. ( E .)> | ^ 77 _,. 7 * ? 


De Mattos v. North, followed. 

Berridgec. Man On insurance C&. (18.87) 50 
L. J. Qi B. 223 ; 18 B. D. 340 : 56 L. T. 375 ; 
35 W. R. ^43 : 6 Asp. C M. C. 104.— C.A. See 
extract, supra. * 


Anderson v. Moriee, observations applied. 

Inglis r. Stock (1885) 54 L. J. Q. B. 582 ; 10 | 

App "Cas. 263, 274 ; 52 L. T. 821 : 33 W. R. 877 
5 Asp. M. C. 422.— H.L. (E.). 

Anderson v. Moriee, distinguished. 

' Colonial Insurance Co. of New Zealand r. 
iSfijaidc Marine Insurance Co. (1886) 56 L. J. 

(J. P/i9 ; 12 App. Cas. 128: 56 L. T. 173 ; 35 
W. E. 630 : 6 Asp. M. C. 94.— p.c. lords 

BRAMWELL, UOBHOUSE and HERSCHELL, SIR 
BARNES PEACOCK and SIR RICHARD COUCH.) j 
sir barnes peacock (for the Court). — Their I 
lordships, notwithstanding the great diversity of 
opinions expressed in that case [Anderson v. 

Morton] are not prepared to throw any* doubt * . T {r . r T n t> mi . o 

as to the correctness of the decision. But AUkms y Jupe (i 877) 4£ L. J. 
admitting it as an authority to the fullest extent, ^ G ’ P ‘ D '’ 

they consider that it is not applicable to the followed. > 1QCr , 

circumstances of the present case. In each of I Bemdge «?. Han On Insurance Co. ( t /) 

ihn*» thn insurance was on a « careo. ” a j ^ J- Q* B - 223 ’ Q- > i>6 J J ' T * i5/ ° » 

| 35 W. E. 343 ; 6 Asp. M. C. 104.— C.A. See extract, 

supra. 


De Mattos v. North, Applied. 

(ledge r. Royal Exchange Assurance Corpora- 
tion (1900) 69 L. J. Q?B. 506 : [1900] 2 Q. B. 214 ; 
.82 L. T. 463 ? 9 Asp. M. C. 57 : 5 Com. Cas. 229.— 
KENNED?, J. 

Mortimer v. Broadwood (1869) 20 L. T. 398 ; 
17 W. R. 653.— C.P., applied. 

Alikins v. Jupe (1877) 46 L. J. Cs>F. 824, 828 : 
2 C. P. D. 375, 384 ; 36 L. ?. 851.— C.P.D. 


these cases the insurance was on a “ cargo, ” a 
word which, as already pointed out, is suscep- 
tible of different meanings in differenfc^ontr^cts, 
and which must be interpreted with reference 
to the context. — p. 23. 

Anderson v. Moriee, app raced. 

Ajum Goolam Hossen & Co. n. Union Marine 
.Insurance Co. (1901) 70 L. J. P. C. 34 ; [1901] 
A. O. 362; 84 L. T. 366 ; 9 Asp. M. C. 107.— 

P.C. LORDS HOB HOUSE, MACNAGHTEN, DAVEY, 
ROBERTSON and BINDLEY. 

Smith v. Reynolds (1856) 1 H. & N. 221 ; 
25 L. J. fix. 337 ; 4 W. E? 644.— EX., 
followed. % 

4 De Mattos r. North (1808) L. K. 3 Ex. 185 ; 37 
U A. Ex. 116; 1.8 L. T. 797.— EX. : and Mortimer 
r. Broadwood /1 869) 20 L. T. 398; 17 W. E. 
653. — C.R. 

Smith v. Reynplds, applied. 

Alikins r, Jupe (1877) 46 L. J. 0. P. <824, 828 ; 
2 C. P. D. 375, 384 ; 36 L. T. 851.— C.P.D. 

Smith v. Reynolds, followed. 

Berrulgc r. Man On Insurance Co. (18,87) 56 
h. ,1. Q. H. 223 ; IS Q. B. D. 346 ; 56 3,. T. 375 ; 
, 35 \V. E. 343 ; 6 Asp. M. O. 104.— C.A. ESHER, 
M.R., BOWEN and PRY, L .7.1. 

ESHER, M.R. — The first question is whether 
this policy is withfci the statute (19 Geo. 2, 
c. 37). The oases of Smith, v. He jj nobis, Be Math os 
v. Xorfh (infra), and Alibi ns v. dupe {infra) 


Allkins v. Jupe, applied. 

Gedge c. Royal ExchangesaAssuranee (1900) 69 
L. J. Q. B. 506 ; [1900] 2 Q. B. 214 ; 82 L. T. ■ 
463; 9 Asp. M. C. 57; 5 Com. Cas. 229.— 

KENNEDY, J. 

Forbes v. Aspinall (1811) 13 East 323 ; 12 
E. R. 352.—' K.B., followed. 

Denoon r. Home and Colonial Assurance Co. 
(1872) 41 L. J. C. P. 162, 170 ; L. II. 7 C. P. 343, 
352 ; 26 L. T. 028 ; 20 W. E. 970 : 1 Asp. M. C. 
309.— C.P. 

Forbes v. Aspinall, rule applied. 

Rankin c. Potter (1873) 42 L.?J. C. P. 169, 
199 ; L. K. 6 H. L. 83, 143 ; 29 L. T. 142 ; 22 
\V. R. 1 : 2 Asp. M. C. 65.— jfl.L. (E.). ^ 

Forbes v. Aspinall, explained. 

The Main (1894) 63 L. J.»Adm. 69; [1894] 
l\ 320 ; 6 R 775 : 70 Jj. T. 247 ; 7 Asp. M. C.® 
424. ^ * 

BARNES, J. — That, case is an authority for the 
well-known proposition that where parties con- 
template fhe freight insured to be on a full and 
complete cargo, aiul where, in fact, only a part 
cargo is shipped, and, therefore, the latter is all 
thilt was at risk, there must* be what is called 
v nnw n»T>;n i opening of the valuation. .This is not in 
-- - - - v , ,.*.*7 ' i. J % strict ness an opening of the valuation, but is 

show flint for this purpose the thing on which r ^ 

the assignee is made is the 

lisk tllllll the P ^ ^ - W, . . , . p OlIKUIlg uu WIUH vv?to m^uniiL^u 

which mvolvias lt^p. of i judfinaient is based on the principle that 

the insurance, that is to sa>, m this ease, 1 j p ar ties had agreed that the freight valued 

! was the freight on a full cargo : and as this 



shi 


Smith v. Reynolds* ty) plied. • 

(ledge r.*Eoval Exchange Assurance Corpora- 
tion (190p) 69 D. J. Q. B. oOG ; [1900] 2 Q. B. 
214 ; 82 L. T. 463 ; 9 Asp. M. C. 57 ; 5 Corn. 
Cas* 229.— KENNEDY, J. 


full cargo was not shipped, the value of what 
w^s at risk only must be taken. It is no authority 
for the contention that if the value of the freight 
on what was about to be shipped is estimated too 
highly originally and the assured is mistaken in 
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his valuation, the valuation ought to be reduced. [ frying v. Manning, applied. 

The truth seems to me to be that the freight | Angel v. Merchants’ Marine Insurance Co. 
rupon what is not shipped is never at risk, and, f (1903) 72 L. J. K. B. 498 ; [1903] 1 K. B. 811 ; 
therefore, to that extent the underwriters cannot “J 88 L. T. 717 : 51 W. K. 530 : S Com. Cas. 179. — 
be made responsible — pp. 71, 72. _ c.A. 


Forbes v. Aspinall, dictum adopted. 

Roddick r. Indemnity Mutual Marine Insur- 
ance CoT (189r) [1895] 1 Q. B. 836. — KENNEDY. 
J. ; aflP-viped, C.A. 

Bell v: Gilson (1798) 1 B. & P. 345 ; 4 R. R. 

823. — C.P., held ore?*: "tiled. 

Esposito v. Bowdef? (1857) 7 El. r <5c Bl. 763 : 
27 L. J. Q. B/-17 ; 3 Jur. (N.S.) 1209 ; 5 W. R. 
732. — EX. CH. 

willes, J. ( for the ’Court). — A declaration of 
war imports a prohibition, of commercial inter- 
course and correspondence ? with the inhabitants 
of the enemy’s country, and such intercourse, 
except with the licence of the Crown, is illegal. 
Doubt was thrown upon the law on this subject 
by It ell v. Gilson (1798), where Bulle^ and Heath, 
JJ. (Rooke, J.. dissentiente) held, that an insur- 
ance of goo<£s purchased in Holland during hos- 
tilities between England and Holland, on board 
a neutral ship, was lawful. That case, however^ 
was. in the year 1800, overruled, Lord Kenyon^ 
being Chief Justice, by the Court of King’s Bench, 
in Pott. s* v. Bell (8 T. R. 548), which, together with 
the groat case of T v e floop (1 C. Rob. 196) 
(1799), before Lord Stowell, then Sir William 
Scott, upon the authority of which Potts 
v. Bell was decided, has restored and finally 
established the rule already mentioned, that one 
of the consequences of war is the absolute i 
interdiction of all commercial intercourse or) 
correspondence between the subjects of the hostile 
countries, except by the permission of their 
respective sovereigns. — p. 779. 


Esposito v. Bowden (1855) 24 L. J. Q. B. 
210 ; 4 El. & Bl. 903 : 1 Jur. (N.s.) 729.— q.b. ; 
parti if rererxed (1857) 27 L. J. Q. B. 17 : 7 
El.e& Bl. 763 ; 3 Jur. (N.s.) 1209 : 5 W. R. 732.— 

EX. CH. 3 


Esposito v. Bowden (supra in EX. OH.), 
applied. 

The Teutonia (1871) 41 L. J. Adm. 4, 10 ; L. R. 
3 A. & E. 394, 413 ; 24 L. T. 521 ; 1 Asp.'M. C. 
32. — adm. : affirmed, P.C. See supra , col. £373. 


- Esposito v. Bowden, diet a applied . 

Janson r. Driefontein Consolidated Mines 
(1902) 71 L. J. K. B. 857 ; [1902] A. C. 484 ; 87 
L. T. 372 ; 51 W. R. 142 : 7 Com. Cas. 208.— 
H.L. (E.). 


Tobin v. Harford (1864) 34 L. J. O. P. 37 ; 
17 C. B. (N.s.) 528 ; 10 Jur. (N.S.) 859 ; 
HO L. T. 817 ; 12 W. R. 1062.— EX. CH., 
followed. 

Denoon r. Home and Colonial Assurance Co. 
(1872) 41 L. J. C. P. 162, 170 : L. R. 7 C. P. 341, 
352 ; 26 L. T. 628 ; 20 W. R. 970 ; 1 Asp. M. C. 
309.— C.P. 


-.Barker v. Janson (1868) 37 L. J. C. P. 105 ; 
L. R. 3 0. P. 303 : 17 L. T. 473 : 16 W. R. 
399.— C.P., adopted. 

Potter r. Rankin (1868) 37 L. J. O. P. 257, 
261 ; L. R. 3. C. P. 562, 566 ; 18 L. T. 712 ; 16 
W. R. 1049.— c.P. ; reversed, EX. CH. & H.L. (E.) 
(infra, col. 3522). 


Irving v. Manning (1847) 1 H. L. Cas. 287 ; 
6 C. B. 391. — h.l. (e f, followed. 

Barker «. Janson (1868) 37 L. J. C. P. 105 ; 
L. R. 3 C. P. 303 ; 17 L. T. 473 ; 16 W. R. 399.— 

C.P. 

Irving v. Manning, com mented on. 

Rankin r. .Potter (1873) 42 L. J. C. P. 169, 
200 ; L. R. 6 H. L. 83, 144 ; 29 L. T. 142 ; 22 
W. R. 1 : 2 Asp. M a C. 65. — H-L. (e.). 

Irving v. Manning, dictum adopted. 
Aitchison i\ Lohre (1879) 49 L. J. Q. B. 123, 
126 ; 4 App. Cas. 755, 761 ; 41 L. T. 323 ; 28 W. R. 
1 ; 4 Asp. M. 0. 168.— H.L. (e.). 

Irving v. Manning, explained . 

Burnand v. Rodocanachi (1880) 49 L. J. C. P. 
732. 735 ; 5 C. P. D. 424, 426 ; 29 YV* R. 339.— 
C.P.D., ; reversed c.A. and H.L. (k.) (infra, 
col. 3499). 

Irving v. Manning, applied. * 

Robertson v. Stewart (1S09) J5 F. O. 165. 
discussed . 

l?iairmore Sailing Ship Co. r. Macredie 
(1S98) 07 L. J. P. C. 96 ; [1898] A. C. 593 ; 79 
L. T. 217.— H.L. (SC.). LORDS HALSBURY, L.C., 
WATSON, rSERSCHELL and SHAND. 

Irving v. Manning, applied. 

Balmoral Steamship Co. v. Marten (1902) 71 
L. J. K.B.819; [1902] A. C. 511 ; 87 L. T. 247; 
51 W. ,R. 175 ; 7 Com. Cas. 292. — h.l. (e.). 
LORDS MACNAGHTEN, SHAND, BRAMPTON, 
ROBERTSON and BINDLEY. 


Barker v. Janson. principle applied. 

Lidgett r. Secretan (1871) 40 L. J. C. P. 257, 
262 ; L. R. 6 C. P. 616, 628 ; 24 L. T. 942 ; 19 
W. R. 108%; 1 Asp. M. U. 95.— C.P. 

Barker v. Janson, applied* ' 

The Main (1894) 63 JL J. Adm. 69 ; [1894] V. 
320 ; <> R. 775 ; 70 L. T. 247 ; 7 Asp. M. C. 424.— 
BARNES, J. 

Barker v. Janson, followed. 

Woodside v. Globe Marine Jhisurance Co. (1895) 
65 L. J. Q. B. 117 ; [1896] 1 Q. B. 105 : 73 L. T. 
626; 44 W. R. 187; 8 Asp. M. C. 118.— 

MATHEW, J. 

4 

Lidgett v. Secretan (1871) 40 L. J. C. L’. 
257 ; L. R. 6 C. P. 016 : 24 L. T. 912 ; 19 
W. R. loss ; 1 Asp. M. C. Do.— c.l\, 
considered. 

Pitman r. Universal IVJ&rine Insurance Co. 
(1882) 51 L. J. Q. B. 561 ; 9 Q. B. D. 192 ; 46 
L. T. 863 ; 30 W. R. 906 : 4 Asp. M. C. 544.— 
C.A. 

Lidgett v. Secretan, applied. 

The Main (f894) 63 L. JmAdm. 69; [1894] 
P. 320 f 6 R. 775 ; 70 L."T. 247 ; 7 Asp. M. 0. 

424^-BAENBS, J. r f mm. 

* 

Lidgett^v. Secret ^followed. ^ 

Woodside r. Globe Marina I durance Co. 
(1895) 65 L. J. Q. B. 117 ; [1896] 1 <J. B. 305 ; 4 
73 L. T. 026 ; 44 W. R. 187 : 8 Asp. M. C. 118. 
—MATHEW, J. 
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Lidgdtt v. Secretan, distinguished. \ 
The Dora Forster (1900) 69 L. J T *85 • 
[1900] P. 2+1 ; 49 W. R. 271. ? 

[. Head note of the Bom Foster. — Where under 
a time policy a ship has sustained damage by 
perils insured against, and has been repaired 
abroad under an arrangement by which the ship 
is pledged for the cost of the repairs, but no 
personal liability is incurred by the shipowners 
for those repairs, jjnd the ship is subsequently 
lost on the voyage' home, the underwriters are 
not liable to pay the cost of repairs in particular 
average, in addition to the total loss.] 

BARNES, J. — This case is of quite a different 
class from Lklgett v. Secretan .... because 
^ there never was a loss for which the owners of 
this ship could make any claim. 

North of England Iron Steamship Insurance 
Association r. Armstrong (1870) 39 L J 
Q. B. 81 ; L. R. 5 Q. B. 244; 21 L.’ T. 
822 ; 18 W. II. 520. — Q.B., questioned. 
Burnand r. Rodocanachi (1882) 7 App. Oas. 
333 ; 51 L. J. Q. B. 548 : 47 L. T. 277 ; 31 W. r! 
65 ; 4 Asp. M. G. 570.— lr.L. (e.). 

LORD BLACKBURN.— I think it is plaki that 
the reasons for which the value has been held to 
be conclusive, extend no further than this, that 
for the purposes of the contract between the 
parties the policy may be valued at so much. 
Whether that, principle was rightly applied in 
the CMse of the Xorfh. of England Insurance 
Assoc iat ion. v. Armstrong, it is not necessary "how 
• to say. T own that if I had a similar case to 
decide, sitting in the Court of Error, I should 
pause before T said it was rightly decided.— 
p. 342. 


f whole interest was in him. No doubt, in a 
I different form of declaration, he might have 
-recovered for his moiety. The verdict is certainly 
wrong, for it gives him, who is entitled to a 
ninety only, the whole ; therefore the verdict 
cannot stand. There are contrary decisions ; 
namely. Page v. Fry, and the case before Lee, 
C.J. ( [Hiscox v. Barrett ), on the one s^ile, and 
there is the case of Bell v. Ansley ^InfrtC), in the 
K.B., which contradicts ^hose authorities We 
are of opinion, that the verdict cain^pt be sup- 
ported, £ot merely fojj the sake of uniformity of 
judgment in both Courts;* but also because the 
averment is^ontrary to truth. . . . But according 
to the cases of Page v. Fry, fJhd Hiscox v. 
Barrett it would be sufficient to aver the interest 
in any manner which would show it was not a 
gaming policy. But that is not sufficient ; it is 
necessary to show who are the real contracting 
parties, this were not E&cessary, this action 
would not be analogous to any other ; for in all 
other cases it is necessary to show who are the 
real contrasting parties, otherwise the plaintiff 
cannot recover. If, therefore, it wove sufficient, 
as in Page v. Fry it was said to be, to show 
§uch an interest as would make it not a gaming 
policy, it would materially differ the action upon 
>a policy of insurance from all other actions on 
contracts. We are, therefore, of opinion that the 
judgment given in the case of Bell v. Ansley is 
right, and well founded.— pp. 107. 108. 

Page v. Fry, held overruled . 

Ebsworth r. Alliance Marine Insurance Co. 
(1873) 42 L. J. C. P. 305, 333 ; L. R. 8 C. P. 
59(5, 644 ; 29 L. T. 479 ; 2-»Asp. M. C. 125.— 

C.P. 


% 


Williams v. North China Insurance Co 
(1876) I 0. P. I). 757 ; 35 L. T. 884 ; 3 
Asp. M. C. 312. — C.A., applied. 

The Main (189-1) 63 L. .). Adm. 69 ; [1894] P. 
320 ; 6 ,11. 775 : 70 L. T. 247 ; 7 Asm M. O. 424. 
— BARNES, J. * * 

* The Main (189-1) 6:4 L. ,J. P. 69 : [1894] V. 
320 : 6 R, 775 ; 70 L. T. 217 ; 7 Asp.JU. C. 
421,- BMiNKS. ,i.. referred to. 

Bill moral Steamship Co.* r. Marten (1902) 71 
L. J. K. B. 819 ; | 1902 | A. CJ. 511 ; 87 L. T.247 ; 
51 W. K. 175 ; 7 < 7mi. Cas. 292. — li.L. (is.). 

Page v. Fry (Ison) 2 Bos. & p. 240 ; 5 R. R. 
583.— (u*. ; ami Hiscox v. Barrett (1747) 
Piirlc Ins. 603, ». (7th ed.) ; 16 East 145. 

• -O.j., not foil meed. 

Bell /\ Ansley (1812) 16 East. Ill ; 14 R. R. 
322. — EIiIiENHOIiOlKJH, (!.,?. 

Page v. Fry, and Hiscox v. Barrett, not 
followed. 

Dohen r. Hannam (1813) 5 Tamil. 101 ; 14 
R. 11. 7#*- r.p. 

M A Nski Ei#i>. <\.i. (for the Court). The simple 
question in t Intense is, of the averment of 
in tere st. Ii happened that Emanuel and Solomon 
\Te?e partners; ami the action is brought 
in tile name of Emanuel, and there is averment 
in e;a»h count that I he^nteresf is id one of them, 
and the declaration is in* the ordinary form, as 
if the assurance had hern made for one and for 
his sole benefit ; and the plaintiff has recovqped 
in This action for tin- whole loss as if the 


Bell v. Ansley (1812) 16 East 141 ; 14 R. R. 
322. — K.B., approved. 

Cohen r. Hannam (1813) 5 Taunt. 101 ; 14 
R. R. 702. — c.P. See extract, supra. 

Bell v. Ansley, observed upon. 

Ebsworth r. Alliance Marine Insurance Co. 
(1873) 42 L. J. C. P. 305, 333 ; L. R. 8 C. JP. 
!596, 644; 29 L. T. 479; 2 Asp. M. 0. 125.— 

C.P. 

I 

Cohen v. Hannam (1813) 5 Taunt. 101 ; 14 
Pi. R. 702. — c.P., observed upon. 

Ebsworth v. Alliance Marine Insurance Off. 
(1873) 42 L. ,). C. P. 305, 333 ; L. R. S C. P. 
596, 614 : 29 L. T. 479 ; 2 A% p. M. C. 125.— 
C.P. * 

• 

Hagedorn v. Oliverson (1814) 2 M. & S. 485 ; 
15 R. R. 317. — K.B., followed. 

Cory r. Patton (1874) Li R. 9 Q. B. 577 ; 43 
L. J. Q. B. 181 ; 30 L. T. 758 ; 23 W. R. 46 ; 1 
Asp. M. 0 . 225. — q.b. 

cockburn, c.J. (for the flourt). — The only 
question now before us is whether the fact, 
'appearing on the trial, that, the ship was initialed 
subject to ratification by the assured, constitutes 
a material difference from the facts as appearing 
on the record when the former judgment was 
given, and. by reason that the contract was still 
open, as was contended on the argument before 
us, entitled the underwriter to have the loss 
| communicated to him. U pon this point we have 
entertained considerable doubt, but as the case 
of Hagedorn v. Oliver ton appears to us to be in 
point, and to govern the present case, we think 
ou selves bound by that decision, leaving the 
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defendant to take the case to a Court of Appeal 
if he shall be so advised. — p. 581. 

Hagedorn v. Oliverson, considered. i 

Bolton r. Lambert (1889) 58 L. J. Ch. 425 ; 4P 
Ch. D. 295 ; 60 L. T. 687 ; 37 W. R. 434.— GJ*A. 

5. Warranties. 

Brine v. O'eatherstone (1813) 4 Taunt. 869; 
d C It. R. 689. — GJ?., discussed and explained. 

De Wolf r. Archangel Insurance Co. (1874) 43 
L. J. Q. B. 147 ; L. R. 9 Q~B. 451. 454 :„39 L. T. 
605 ; 22 W. R. 801 ; * Asp. M. C. 273.— Q.B. 

Oliver v.*Cowley (1765) Park on Insurance 
(8th ed.) 470, sited 17 C. B. (n. S.) 74.— 
LORD MANSFIELD., dissented from . 

Koebel r. launders (1864) 17 C. B. (n.s.) 71 : 
33 L. J. C. P. 310 ; 10 Jur. (n.s.) 920 : 10 L. T. 
695: 12 W. R. 1106*,— C.P. # 

WILLES, J. — Oliver v. Cowley 1 utterly re- 
pudiate as an authority.—?*). 77. 

[ Oliver v. Cowley had been cited to show that 
the plea of unseaworthiness was good.] 

Annen v. Woodman (1S10) 3 Taunt. 299 : 12 
R. R. 663. — C.P., distinguished. 

Cohn v. Davidson (1877) 46 L. J. Q. B. 305 ; 2 
Q. B. D. 455, 461 : 36 L. T. 244 ; 25 W. R. 369 • 
3 Asp. M. C. 374.— c.P. 

Douglas v. Scougsall (1816) 4 Dow 269 ; 16 
It. R. 69. — H.L. (SO.), dicta adopted. 

Dudgeon r. Pembroke (1875) 1 Q. B. D. 96, 
109 ; 34 L. T. 36.— EX. CH. ; (reversed, H.L. (e.), 
see col. 3504. 

Weir v. Aberdeen (1819) 2 B. A Aid. 323 ; 
20 R. R. 450. — K.B., disapproved. 

Forshaw v. Chabert (1S21) 6 Moore 369 ; 3 
Br. & B. 158 ; 23 R. R. 596. — c.P. 

Quebec Marine Insurance Co. v. Commercial 
Bank of Canada (1870) 7 Moore P. C. (n.s.) 1 ; 
L. R. 3 P. C. 234 ; 39 L. J. P. C, 53 ; 22 L. T. 
559. — P.O. 

lord PENZANCE (for J.C.). — The second ground 
taken by the respondents is founded upon the 
language attributed to a great authority (Lord 
Tenterden) in the case of Weir v. Aberdeen. , to 
the effect thtyt if a defect, though it exists at the 
time the vessel sailed, and exists to such an extent 
and is of such a character as t» render the vessel 
^.nseaworthy, be remedied before any loss arises, 
the underwriters still remain responsible. This 
is a proposition. o£ perilous latitude. Jt isimpos- 
0 sible not to see that such a doctrine would tend, 
if carried to its legitimate consequences, to fritter 
away the value of this warranty altogether. It 
is all very well to talk of trivial and small things, 
but it is very difficult to define wliat-should fall 
within the category of small or trivial things, 
and what should exceed it. It may, however, be 
safely observed, without going more narrowly into 
that subject, that the case of v. Aberdeen did 
not proceed upon the language that is attributed* 
to Lord Tenterden — whether he was fully and 
rightly reported or not— but the judgment pro- 
ceeded, as it appears to their lordships, distinctly 
upon the principle that the underwriters had 
been awaCe of the unseaworthiness and had 
assented to the vessel putting back to the port to 
cure herself of the defect, and therefore they were 
held responsible. They had assented in writing 
on the policy to maintain their liability notwith- 
standing the violation of the warranty. If the 
statements attributed to the chief justice were to 


be Ipfld to be*the ground of decision in that case, 
the case itself would come in direct conflict with 
many other cases, and especially the case of 
Forshaw v. Chabert (3 B. & B. 158), in which 
a defect existed at the time the vessel sailed, 
was completely remedied at Jamaica, the port 
into which the vessel put for that purpose, and 
after the defect the vessel was lost on the voyage 
from Jamaica to Liverpool ; and yet the under- 
winters were held not responsible. 

Gibson v. Small (1853) 4 IL L. Cas. 353 ; 1 
O. L. R. 363: 17 Jur. 1131.— H.L. (e.), 
distinguished. 

Couch r. Steel (IS54) 3 El. & Bl. 402 ; 23 
L. J. Q. B. 121 : 2 C. L. R, 940 ; 18 Jur. 515 : 2 
W. R. 170.— Q.u. -- ' ~ 

CAMPBELL, C.J.— Mr. Milward has referj^^-o 
s5me expressions used by Parke, B., in Gw son v. 
Small (on page 404) ; but they do not at all warrant 
the position that there is an implied contract with 
every seaman that the vessel is seaworthy, and 
that if it is not an action will lie. — p. 407. 

Gibson v. Small, considered a nd supplemented. 

Thompson v. Hopper (1856). (see infra , col. 
3503)" Fawcus r. Sarsfield (1856) 25 L. J. Q. B. 
249 ; 6 El. & Bl. 192 ; 2 Jur. (N.s.) 665.— q.b. 

Gibson v. Small, dicta applied. 

Redhead v. Midland Ry. (1867) 36 L. J. Q. B. 
181, 193 : L. R. 2 Q. B. 412, 435 ; 16 L. T. 485. 
— (IB. ; affirmed, (1869) 38 L. J. Q. B. 169 ; L. R. 

4 Q. B. mi ) ; 9 B. & S. 619 : 20. L. T. 628 ; 17 
W. R. 737.— EX. CH. 

Gibson v. Small, applied. 

Stanton r. Richardson (1872) 41 L. J. 0. P. 
180; L. R. 7 C. P. 421 ; 27 L. T. 513.— C. A. ; 
affirmed, ex. ch. and H.L. (E.) (tin.fr, col. 3308), 

Gibson v. Small, approved. 

Dudgeon v. Pembroke (1877) 2 App. Cas. 284 ; 
46 L. J. E*. 409 ; 36 L. T. 382 ; 25 W. R. 499 ; 

3 Asp. M. C. 393.— H.L. (e.). ~ 

LORD PENZANCE (LORDS o’HAGAN, BLACK- 
BURN and gorden concurring).— I do not propose 
to trouble your lordships by reviewing the argil- , 
ments on this question, because *L consider that 
the case of Gibson v. Small, sup] demented as if 
was by Thompson v. Hopper Qnfra), and Fa wens 
v. Sarsfield (infra'), must he considered to have 
set at rest, the controversies on this subject , and 
to have finally decided that the law does not, in 
the absence of special stipulations in the contract, m 
infer in the case of a time policy any warranty 
that the vessel at any particular time shall have 
been seaworthy. In pronouncing the judgment* 
of the majority of the Court in the latter case, 
Lord Campbell said, “ for tlie reasons which I gave 
in the case of Gibson v. Sin all, and which I have 
given in the case of Thompson v. Hopper , l think 
there is no implied' warrant}/ of seaworthiness in 
any time policy .” From that time, lyj^vards of 
twenty years .ago, to the present, these decisions 
have been acted upon and submitted to, and 
thousands of time policies have been effected, 
and^millions in losses adjusted undcrnbtKm ij a nd 
whatever may be argued as tr the soundness of 
the conclusions then^ arrived at, or however 
desirable it may be, as aTmatter of {public policy 
and concern , that some such obligation of keeping r 
his vessel, as far as it is within his power, sea- 
worthy, should be cast on a shipowner, the* law 
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must, 1 submit to your lordships, be consideAd as f 
settled by those decisions, and any change made-1 
in it must be by legislative authority alone. -\ 


-P. 


is 


Gibson v. Small, applied. 

Kopitoff r. Wilson (1876) 45 L. J. Q. B. 436, 
439 ; 1 Q. B. D. 377, 381 ; 34 L. T. 677 ; 24 
W. R. 706 ; 3 Asp. M. C. 163 . — q.b.d. ^ 

Gibson v. Small, opinion approved. 

Steel v. State Line Steamship Co. (1877) 3 
App. Cas. 72, 77 ; 37 L. T. 333 ; 3 Asp. M. C. 
516. — H.L. (sc.). 

Thompson v. Hopper (1S56) 25 L. J. Q. B. 
-240 ;■» 6 El. & Bl. 172.— Q.B. ; S. C. (1856) 26 
IOQ. B. IS ; 6 El. & Bl. 937 ; 3 Jur. (n.s.) 133. 
— QS^rererstd, (1858) 27 L. J. Q. B. 441^; 
El. Bl. & El. 1038 ; 6 W. R. 857.— EX. CH. 

Thompson v. Hopper, proposition explained. 
Anderson v. Morice (1874) 44 L. J. C. P. 10 : 
L. R. 10 C. P. 58, 69; 31 L. T. 605.— c.P. j 
partly affirmed and partly reversed, ex. ch. and 
H.L. (E.). See supra, col. 3494. 

“t 

Thompson v. Hopper, approved. 

Dudgeon r. Pembroke (1877) 46 L. J. Ex. 409 ; 
2 App. Cas. 28 1 ; 36 L. T. 382 ; 25 W. R. 499.— 
H.L. (E.). See extract, supra , col. 3502. 

Thompson v. Hopper, applied. 

Chartered Mercantile Bank of India v* •Nether- 
lands India Steam Navigation Co. (1882) 51 L. J. 
Q. B. 393 ; 9 Q. B. D. 118, 126 ; 46 L. T. 530.— 
q.b.d. (varied, C.A., ante , col. 3320). 

Thompson v. Hopper, discussed. 

Trimler, Anderson & Co. v. Thames and Mer- 
sey Marine Insurance Co. (1898) 67 L. J. Q. B. 
666 ; [1898] 2 Q. B. 114 : 78 L. T. 485 ; 46 
W. R. 561 ; 8 Asp. M. C. 373. — c.A. halsbury, 
L.C., SMITH and COLLINS, L.JJ. % 

The Vortijern^l899) 68 L. J. P. 49 ; [1899] 
n P. 140 ; 80 L. T. ^2 ; 47 W. R. 437 ; 8 
Asp. M. C. 523. — C.A,, applied. 

" Greenock SS. £o. v. Maritime Insurance Co. 
(1903) 72 L. J. K. B. 868 ; [1903] 2 K. B. 657 ; 
89 L. T. 200 ; 9 Com. Cas. 41. — C.A., affirming 
51 W. R. 447 ; 9 As^ M. C. 364 .— bigham, j. 

Faweus v. Sarsfield (1856) 25 L. J. Q. B. 
249 ; 6 El. & Bl. 192 ; 2 Jur. (N.S.) 665.— 
' , ' 1 Q.B., proposition explained. 

Anderson r. Morice (.1 87 4) 44 L. J. C. P. 10, 
V\ ; L. R. 10 C. P. 58, 69 ; 31 L. T. 605.— c.P. ; 
partly affirmed and partly reversed, EX. CH. and 
H.L. («.). Sen supra j col. 3494. 

•% 

Fawcus v. Sarsfield, approved. 

Dudgeon v. Pembroke (1877) 46 L. J. Ex. 409 ; 

2 App. Gas. 284 ; 36 L. T. 382 ; 25 W. R. 499.— 
H.L. (b.). extract, supra , col. 3502. 

Cunard v. Hyde%(lS58) 27 L.S. Q. B # 408 ; 
El. Bl. & El. 670 ; 5 Ju?. (N.s.) 40.— Q.B.; S. C. 
(1859W0 2,-V. Q. B. 6 ; 2 El. & El. 1 ; 5 Jur. 
(N.S.) 408— Q.B. % * • 

% i « • * 

Cunard v. Hyde, distinguished. 

Wilson v.Jftankin (1865) 35 L. J. Q. B. 87; 
L. R. 1 Q. B. 162 ; 13 L. T. 564; 14 W. R. 198. 
—ex. c?r. 


Cunard v. Hyde, and Wilson v. Rankin 

followed. 

Dudgeon r. Pembroke (1874) 43 L. J. Q. B. 
20 ; L. R. 9 Q. B. 581 ; 31 L. T. 31 : 22 W. R. 
91*7. — Q.B. ; reversed, C.A., and restored, H.L. (E.). 
See infra. 

Biccard v. Shepherd (1861) H Moore P. C. 
471 ; 5 L. T. 504 ; 10 W. R. l-§6>-P.C. 
See * 

Foley v. Tabor (1861) 2 F. & F. 668. — erle, 
n .t *> $ t 


Biccard v. Shepherd, cited in Argument. 
Quebec Marine Insurance Co. v. Commercial 
Bank of Canada (1870) 39 L. J. P. C. 53 ; L. R. 
3 P. C. 234 ; 7 Moo?? P. 0. (N.S.) 1 ; 22 L. T. 
559 ; 18 W. R. 769. — P.C. ; and Dudgeon v. 
Pembroke,(1877) 46 L. J. Ex. 409 ; 2 App. Cas. 
2S4 ; 36 L. T. 382 ; 25 W. R. 499 ; 3 Asp. M. C. 
393. — H.L. (e.). ** 

■% 

Biccard v. Shepherd, held applicable. 

Thin r. Richards (1892) 32 L. J. Q. B. 39 ; 
[ 1892] 2 Q. B. 141 ; 66 L. T. 584 ; 40 W. R. 617 ; 
7?Asp. M. C. 165.— C.A. ESH$R, M.R., fry and 
J^OPES, L.JJ. 

Quebec Marine Insurance Co. v. Commercial 
Bank of Canada (18?0) 39 L. J. P. C. 53 ; 
L. R. 3 P. C. 234 ; 22 L. T. 559 ; 18 W.R. 
769. — P.C., applied. 

The Vortigern (1S99) 68 J?. J. P. 49; [1899] 

P. 140 ; 80 L. T. 382 ; 47 W. R. 437 ; 8 Asp. 
M. C. 523.— C.A. RUSSELL^ 9 C.J., smith and 
COLLINS, L.JJ. 

Quebec Marine Insurance Co. v. Commercial 
Bank of Canada, dictum adopted. 

Sleigh t*. Tyser (1900) 69 L. J. Q. B. 626; 
[1900] 2 Q. B. 333 ; 82 L. T. 804 ; 5 Com. Cas. 
271 .— bigham, J. 

Dudgeon v. Pembroke, 43 L, J. Q. B. 220 ; 
L. R. 9 Q. B. 581 ; 31 L. T. 31 ; 22 W, R. 914.—- 

Q. B. ; reversed , (1876) 1 Q. B. D. 96 ; 34 L. T. 
36. — C.A. ; the latter decision reversed , (1877) 46 
L. J. Q. B. 409 ; 2 App. Cas. 284 ; 36 L. T. 382 ; 
25 W. R. 499 ; 3 Asp. M. C. 3^3. — H.L. (E.). 

Dudgeon v. Pembroke, followed. 

West India Telegraph Co. r. Some and Colo- 
nial Marine Insurance Co. (1880) 50 L, J. Q. B. 
41, 47; 6 Q. B. D. 51, 57; 43 L. T. 420; 29 
W. R. 92 ; 4 Asp. M. C. 341— C.A. 

Dudgeon* v. Pembroke, referred to. 

Ballantyne v. Mackinnon (1896) 65 L. J. 
Q. B. 616 ; [189G] 2 Q. B. 455 ; 75 L. T. 95 ; 45 
W. R.®70. — C.A. * 

7 Dudgeon v. Pembroke, discussed. 

Trinder, Anderson & Co. v. Thames and Mersey 
Marine Insurance Co. (1898) 67 L. J. Q. B. 666 ; 
[1898] 2 Q. B. 114 ; 78 L. T. 485 ; 46 W. R. 561 ; 

8 Asp. M. C. 373.— C.A. halsbttry, l.o* smith 
and COLLINS, L.JJ. 

Watson v. Clark (The Midsummer Blossom) 
•(1813) 1 Dow 336 ; 14 R, R. 73— H.L. 
(SC.), referred to. * 

, Parker v. Pots (1815) 3 Dow 23 ; 15 R. R. 1. 
—H.L. ^E.). 


O.C. 


nii, 
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Watson v. Clark, commented on. I Holland v. Russell, distinguished. ' 

Pickup v. Thames Insurance Co. (1S78) 3 L Newall v. Tomlinson (1871) L. K. 8 C. P. 405, 
~Q. B. D. 594 ; 47 L. J. Q. B. 749 ; 89 L. T. 341 ; n 409 : 25 L. T. 382.— C.F. 


26 W. R. 689 ; 4 Asp. M. C. 43.— C.A. 

brett, L.J. — The case cited to us is Watsomy. 
Clark. That case is more often cited for the 
question of law which Lord Eldon enunciated 
■than fc' his treatment of the facts. It is cited 
as an author^ for the principle that if a ship 
Was £&afrorthy at th<? commencement of the 
voyage, although she became otherwise only one 
hour after sailing, the warranty is complied with, 
and the underwriter- is liable. The case also 
■deals with tj^e question of presunrtion arising 
from the facts. But Lord Eldon and Lord 
Eedesdale were sitting as a Court of appeal from 
a decision of a Court which decided both law and 
fact, and they were called upon, therefore, as 
upon a rehearing, not only to determine what 
■the law was, but also whether they agreed with 
the Court below upon the facts ; and thus it is 
that they give their reasons for agreeing with 
the finding as to the facts. And when we find 
Lord EldorT and Lord Eedesdale pointing out in 
the clearest terms a process of reasoning which 
is almost irresistible, it is a very good guide to^i 
jury to point out to them that process of reason- 
ing as one which they ought to follow. But * 
have never heard that this case was an authority 
for showing that a presumption of fact is really a 
proposition of law. — p. 601. 

Pickup v. Thames and Mersey Marine 
Insurance Co. (1878) 47 L. J. Q. B. 749 ; 
3 Q. B. L). 594 ; 39 L. T. 341 26 W. R. 

689 ; 4 Asp/iVI. 0. 43. — C.A., appro-rod. 

Ajum Goolam Hossen r. Union Marine Insur- 
ance Co. (1901) 70 L. J. P. 0. 34 ; [1901] A. C. 
362 : 84 L. T. 366 ; 9 Asp. M. C. 167.— P.c. 

Bird v. Appleton (1S00) 8 Term Eep. 562 ; 
5 E. E. 468. — K.B., explained. 

Baring v. Royal Exchange Assurance Co. 
(1804) 5 East 99 ; 7 E. R. 057. — K.B. 

* Bird v. Appleton, inapplicable. 

Castriquc *». Xmric (1870) 39 L. J. 0. P. 350, 
357 ; L. R.r4 H. L. 414, 434 ; 23 L. T. 48; 19 
W. E. 1.— ILL. (B.). 

• 

** Brown v. Tierney (1809) 1 Taunt. 517 ; 10 
E. E. 599. — G.i\, questioned. 

Levy r. Vaughan (1812) 4 Taunt. 387 ; 13 
E. E. 643. — C.fcL 

jviansfield, C.J.— It it very desirable that 
the decision of the Courts should agree, and 
the case of Jlrown v. Tierney is very much 
shaken by that of Dalqle.ish v. JJrmtho (15 East 
306).— -p. 394. 

6. Concealment and MisuEPRESENTAfroN. 

Stribley v. Imperial Marine Insurance Cfc. 

- (1876) 45 L. J. Q. B. 396 ;1Q.B. 1). 507 ; 

34 L. T. 281 ; 24 W. E. 701 ; 3 Asp. M. C. 
134. — Q.B.D., observed upon. 

Black burn r. Vigors (1887) 57 L. J. Q.B. 114 ; 
12 App. Cas. 531 ; 57 L. T. 730 ; 36 W. E. 449 ; 
6 Asp. M. 0. 216.— H.L. (E.). 

Holland v. Bussell (1S61) 30 L. J. Q. B % 308 ; 
1 B. & S. 424 ; 4 L# T. 547.— Q.B. ; affirmed, 
(1863) 32 L. J. Q. B. 297 ; 4 B. & 8. 14 8 L. T. 
468 ; 11 W. E. 757. — EX. OH. 9 


Holland v. Bussell, adopted. 

Pollard r. Bank of England (1871) 40 L. J. 
Q. B. 233, 238 ; L. 11. 6 Q. B. 623, <531 : 25 L. T. 
415 ; 19 W. B. 3.168. — Q.B. 

p Holland v. Bussell, applied. 

Bavins r. London and Hdtith Western Bank 
(1899) 69 L. J. Q. B. 164 ; [1900] 1 Q. B. 270 ; 
81 L. T. 655 ; 48 W. E. 211 ; 5 Com. Cas. 1.— 
C.A. SMITH, COLLINS and WILLIAMS, L.JJ. 

Holland v. Bussell, applied. 

Continental Caoutchouc and Gutta-Percha, Co.* 
r. Kleinwort (1904) 90 L. T. 474 : 52 \\ r . R. 489 ; 
frOom. Cas. 240 ; 20 T. L. B. 403.— C.A. 

Noble v. Kennoway (1780) 2 Dough 510.- 
K.B., obserred upon. 

Z winger r. Sanmda (1817) 7 Taunt. 265; 1 
Moore 12 ; Holt N. P. 395 ; IS E. E. 476 —C.P. ; 
and Fleet r. Murton (1871) 41 L. J. Q. B. 49; 
L. E. 7 Q. B. 126 ; 26 L. T. 181 ; 20 W. K. 97.— 

Q.B. * 

Vallanee v. Dewar (ISOS) 1 Camp. 503 ; 10 
U. E. 738. — K.B., explained. 

De Wolf r. Archangel Insurance Co. (1874) 
43 Ij. J. Q. B. 117, 150 ; L. U. 9 Q. B. 451, 456 ; 
39 L. T. 605 ; 22 W. E. 801 ; 2 Asp. M. O. 273. 
— ' •5-E. * 

Carter v. Boehm (1766) 3 Butt. 1905 ; 1 
W. Bl. 593. — K.U., discussed and approved. 
Bates r. Hewitt (1867) 36 L. .). Q. B. 282, 286 ; 
L. lh 2 Q. B. 595, 608 ; 15 W. H. 1 172.— Q.B. 

Carter v. Boehm, principle applied. 

Harrower r. Hutchinson (1870) 39 L. J. Q. B. 
229, 233 ; L. E. 5 Q. B. 584, 590 ; 10 Ih & S. 439 ; 
22 L. T. 684.— EX. oil. 

Carte* v. Boehm, observations adopted. 

Gandy r. Adelaide lusuraflcc ( U >. (1871) 40 
L. .J. Q. B. 239, 245 ; L. E. 6 Q. B, 716, 756 ;^5 
L. T. 712; 1 Asp. M.V. 188 .--q.il ; Eowlev r. 
L. & N. W. Ev. (1873) 12 L. ,1. Ex. 153. 1G0 ;< 
L. E. 8 Ex. 221, 231 ; 29 I,. ‘I* 180 ; 21 W. U. 
869 . — ex. OH. ; DUETT, .T. dissenting. 

Carter v. Boehm, dietu%- discussed. 

Davenport r. Cliarsley (1886) 54 L. 'I 1 . 372, 
374; 34 W. R. 391.-- KAY, J. 

Carter v. Boehm, dictum adopted. m 

Bristol .‘Krated Bread Co. r. Maggs (1896) 59 
L. J. Oh. 472; 44 Oh. D. 6 Hi, 622 ; 62 L. T. 116 : 
38 W. E. 393.— KAV, «r. 

Carter v. Boehm, referred to . 

Beaton v. Heath (JS9ift 68 L. J. Q. B. 631 ; 
[1899] 1 Q. B. 782 ; 80 L. T. 579 ; 17 W. It. 487. 
—C.A. SMITH, COLLINS aild ROM HU, UJJ. 

Carter v. Boehm, adopted. mm 
Gedgo r. Royal Exchange Assurance Corpora- 
tion (yiuo) L. J. Q. b; : [i9o<>] 2 g. B. 
214 ; 82 L. T. 463 ; 9 As£ M. C. 57 ; 5 Corn. Cas. 
229.— KENNEDY, J. # • mm 

Harfower v. Hutchinson, 38 L. J. QJB. 185 ; 
L. E. 4 Q. B. 523 ; 20 ft. T. 556 ; 1# \V. ft. 731.— 1 
Q.B. ; reversed , (1870) 39 L. J. Q. B. 229 ; L. R* 
5 Q. B. 584 ; 22 L. T. 6S4 ; 10 B. 3c fc$. 469.— 
%X. CH. • 
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V 

Harrower v. Hutchinson, applied. > 

Tate r. Hyslop (1885) 54 L. J. Q. B. 592 ; 15 
Q. B. IL368, 378 ; 53 L. T. 581 ; 5 Asp. M. Q> 
487.-^C.A. 

Ionides v. Pacific Fire and Marine Insurance 
Co. (1871) ; 41 L. J. Q. B. 33 ; L. K. 6 Q. B. 
074 ; 25 L. T. 490. — Q.B. ; affirmed, (1872) 41 
L. J. Q. B. 190 ; L. E. 7 Q. B. 517 ; 26 L. T. 
738 ; 21 W. E. 22 ; 1 Asp. M. O. 330. — EX. <fta. 

Ionides v. Pa&fic Fire and Marine Insurance 
Co., explained and distinguished. 

Anderson v. Pacific Fire and Marine Insurance 
Co. (1872) L. E. 7 O. P. 05 ; 20 L. T. 130 ; 20 
TV. E. 280 ; 1 Asp. Jl. C. 220. —C.P. 

•Ionides v. Pacific Fire and Marine Insurance 
^ Co., questioned, hut followed. 

v. Patton (1872) 41 L. J. Q. B. 195, ft. : 
L. E. 7 Q. B. 304 ; 20 L. T. 101 ; 20 W. E. 
364 ; 2 Asp. M. C. 302. — Q.B. See extract, ante, 
cols. 3470, 3477. 

Ionides v. Pacific Fire and Marine Insurance 
Co., inapplicable. 

Stephens r. Australasian Insurance Co. (1872) 
42 L. J. C. V. 12, 15 ; L. E. 8 (J. P. 18^23 ; 27, 
L. T. 585 ; 21 TV. E. 228 ; 1 Asp. M. C. 458. 
— C.P. 1 


Berthon v. Loughman (1817) 2 Stark. 258. — 
over ruled. 

Campbell v. Eickards (1S33) 5 B. <& Ad. 840 ; 
2 N. & M. 542 ; 2 L. J. K. B. 204.— K.B. 

^ Pickards y. Murdock (1S30) S L. J. (o.s.) 
K. B. 210; 10 B. & C. 527.— K.B. , over- 
ruled. ^ 

Campbell v. Eickards (1833) c-.B. &’Ad. 840 ; 
2N.& M. 542 ; 2 L. J. K. B. 204.— K*. - 

Thornton v. Knight (1849) 10 S>m. 509 : 13 
^Jur. 180. — \ r .*C., distinguished.^ 

Brookins v. MaudslarT Son and Field (18SS) 
57 L. J. C ft 1001 ; 38 Ch. D. 63(1; 58 L. T. 852 ; 
36 TV. E. 664 : 6 Asp. M. C. 29 6. — STiliL ING , J. 

Brooking v. Maudslay (188S) 57 L. J. Ch. 
1001 ; 38 Ch* D. 630 ; 58 L. T. 852 ; 36 
TV. E. 664 ; 6 Asp. M. C. 296. — STIRLING, J., 
referred, to. <■* 

London Association of Shipowners r. London 
and India Docks Joisit Committee (1892) 62 L. J. 
Ch. 294 ; £1892] 3 Ch. 242 ; 2 E. 23 ; 67 L. T. 
238 ; 7 Asp. M. C. 195. — c.A. ; and West v. Sack- 
vilie (Lord) (1903) [1903* 2 Ch. 37S.-^KEKE- 
wich, J. ; reversed, C.A. 

• 

7. Voyage. 


Ionides v. Pacific Fire and Marine Insurance 
Co., adopted. 

Fisher r. Liver] tool Marine Insurance Co. 
(1873) 42 L. J. Q. B. 224 ; L. E. 8 J). B.^09 ; 
28 L. T. 867. — q.b. ; affirmed, (1874) 43 L. J. 
Q. B. 1H ; L. It. 9 Q. B. 418 ; 30 L. T. 501 ; 22 
W. It. 951 ; 2 Asp. M. U. 454. — EX. ch. 

Ionides v. Pacific Fire and Marine Insurance 
Co., applied. 

Lishman r. Northern Maritime Insurance Co. 
(1875) M L. J. O. P. 185 ; L. It. 10 C. P. 179 ; 32 
L. T. 170 ; 23 TV. Ii. 733.— EX. CH. 

Ionides v. Pacific Fire and Marine Insurance 
Co., diet uni adopted. • 

Citizens’ Instance Co. of Canada v. Parsons 
riSSl) 51 L. .1. P. O. 1 1, 25 ; 7 App. Cas. 96, 125 ; 
15 L. T. 721.— P.C. * 

Ionides v.JPacific Fire and Marine Insurance 
Co., observations adopted. 

Davies r. National Fire and Marine Insurance 
Co. of Now tfeuLfnd (1891.) 60 L. J. P. C. 73 ; 
[1891] A. C. 485 ; 65 1,. T. 560.— P.C. 

Ionides v. Pacific Fire and Marine Insurance 
» Co., applied. 

Home Marine- Insurance Co. r. Smith (1898) 
67 h, .1, Q. It. 554; [1898] 1 Q. It. 829.— 
* MATHEW, A . ; allirmed, o.A. 

Ionides v. Pender (1874) 13 L. ,J. Q. B. 227 ; 
L. R. 9 Q. B.*31 ; 30 L. T. 547 ; 22 TV. It. 
881 ; 2 Asp. M. C. 266. — Q.B., principle, 
applied. 

Kivaz r. (Jerussi (1880) 50 L. J. Q. B. 176 ; 6 
Q. It. TT222, 230 ; 41 L. T. 79 ; 4 Asp. M. C. 
377. — o.A. ; and Tate r. Ilysloj^ (1885) 54 L. J. 
Q. It. 592 ; 15 < t >? 4>. 368, 379 ; 53 J#. T. 581 ; 
5 Asjn 1^.^?. 487. — O.A. # 

Tate v. Hystop (1885) 54 L. 592 ; 

m 1 5 Q. It. J). 368 T. 581* 5 Asp. M. C. 

k 487 .-*-C.A m distinguished. 

The Budouin (1893) *63 L. J. P. 30; [1894] 
V. 1 ; 6 It. 693 ; 69 L. T. 782 : 42 TV. It. 299* 7 
Asp. # M. C. 391.— BARNES, J. ; affirmed, C.A. 


Gist v. Mason (1786) 1 Term Bep. 84 ; 1 
E. E. 154 . — k.b., svnime/ited on. 

Bell r. Gilson (1798) 1 Bos. & P. 345 ; 4 E. E. 
823. 

buller, J. — In later times I well remember 
to have seen many policies tried professedly on 
enemy’s property, without ever hearing the 
objection raised. Lord Mansfield did all in his 
power to prevent so dishonourable a defence 
being made. When the case of Gist v. Mason 
came on, I more than once conversed with Lord 
Mansfield on the subject, being desirous to obtain 
his opinion on the legality of such insurances. 
On the legality, however, I never could get him 
to reason. He often said that in former times it 
was considered for the interest of the country to 
insure enemy’s property, and on the persuasion 
of its being for the interest of the country, he 
always discountenanced any objection on that 
head. But lie never went beyond* the ground of 
expedience. — p. £54. 

Denison v. Modigliani* (1794) 5 Term Bop. 
580. — K.B. , d isting wished. 

Moss r. Byrotn (1795) 6 Hcrm Bep. 379 ; 3 
E. E. 208.— K.B. ^ 

LAWRENCE, «T. — The case of Denison v. Modig- 
liani is distinguishable from the present for the 
reason given by my lord (Kenyon), namely, that 
in that cSse there was a legal letter of marque 
on board to enable the captain to lake prizes. 
But here the letter of marque was not obtained 
foil the purpose of enabling ^.he ship to cruise, 
but of procuring seamen on board ; when the 
o seamen were procured then the letter of marque 
ceased to have its effect, and then it we-s tlic 
same as if there had been no letter of marque 
on board at all. — p. 3S3. 

Muller v. Thompson (1811) 2 Camp. 610 ; 12 
E. E. 753. — K.B., adopted. 

Flindt v. Waters (1812) 15 East 260 ; 3 E. E. 
457. — K.B., referred to. 

•Janson v. Driefonteiii Consolidated Mines 
(1902) 71 L. J. K. B. 8.77 ; [1902] A. C. 484 ; 87 
L. T. 372 ; 51 TV. E. 142 ; 7 Com. Cas. 268.— 
H.ft. (E.). 


ill 
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( [Deviation .) 

Gregory v. Christie (17S4) Park, Insurance 
(7th cd.) 49 ; 3 Dougl. 419. — K.B., dis- 
approved. ^ 

Urquhart r. Barnard (1809) 1 Taunt. 450 ; 10 
R. R. 574. — c.P. 

mansi^eld. C.J. (for the Court).— In the case 
of Gregory v. Christie, Lord Mansfield, C. J., says, 
“ The fwlftiy in questign differs from others 
because it contains a permission to trade, as well 
as to touch nnd stay, at any p^rts or places^which 
is not usual in polices of this nature ; for in 
general they only permit them to touc£ and stay, 
which words cifn only be intended to give a per- 
mission so to do if necessity obliges them.” This 
cannot be the true construction. The clause is 
not required for that purpose ; for every ship 
without any memorandum for that purpose has 
liberty to do what is^necessary in ordes for the 
preservation of the vessel and the lives of those 
on board her, as- to take in provisions to save the 
crew from starving, or to prevent her £rom sink- 
ing by going «ito port to be repaired. Such acts, 
though done without ‘the sanction of these words, 
are no deviation. I know not who was the author , 
of that note, and perhaps it may have been in- 
correctly takeii. The meaning of these words then 
has never been defined. . . . Among the cases 
on this subject, which ^are all collected in Park, 
6th eel., 38S, is that of -Stitt v. Wardell (infra), 
which has been cited in the argument. Lord 
Kenyon does not there at all define what is the 
meaning of the ‘‘liberty to touch and stay,” but 
expresses his opinion that if that breaking bulk 
had happened at CorSJ where the ship was entitled 
to touch, instead of in Dublin harbour, the policy 
would equally have been avoided. But as this 
was a sudden answer to a sudden question put by 
the plaintiff’s counsel, what would have happened 
if the ship had gone into Cork, it is not a comment 
entitled to have much weight as an explana- 
tion of the term “liberty to touch and stay.” 
— p. 456. 

r Gregory v. Christie considered and distin- 
guished. 

Mackenzie r. Whitworth (1875) 44 L. J. Ex. 
81, 85 ; L. R. 10 Ex. 142, 151; 32 L.T. 163.— 
ux. (affirmed, C.A.). c 

Stitt v. Wardell (1798) 2 Esp. 610. — k.b., 

disapproved \ 

■" Urquhart v. Barnard (1809) 1 Taunt. 450 ; 10 
R. R? 574. — c.P. See extract, supra. 

Stitt v. Wardell, and Sheriff v. Potts (1803) 

5 Esp. 96. — K.B., held overruled? 

Laroche c. Oswin (1810) 12 East 13L ; 11 R. R. 
337.— K.B. 

ellen borough^ C.J. — The risk insured v^as 
neither enhanced nor varied, hut something was 
done in the course of the voyage which made no 4 
difference in either, and therefore was no dis- 
charge of the underwriters’ liability. The cases 
of Stitt v. Wardell and Sheriff v. Potts , in which 
a different ^pinion had prevailed, was duly con- 
sidered and overruled by the Court in Paine v. 
Pell (infra), which governs the present. — p. 133. 

Raine v. Bell (1808) 9 East 195 ; 9 R.-R. 
533.— K.B., followed. 

Laroche v. Oswin (1810) 12 East 131 ; 11 R. R. 
337 .— K.B. 


Sisa Insurance Co. of Scotland v. Gavin 

r " (1S29) 4 Bli. (N.s.) 578 ; 2 Dow & Cl. 129. 
! — H.L. (SC.), applied . » 

^ Hunter «?. Northern Marine Insurance Co. 
(1888) 18 App. Cas. 717, 733.— H.L. (sc.). 


8. Losses. 

-(Cocking v. Fraser (1785) 4 Doug. 295. — k.b., 
questioned. 

Cologan v. London Assurance Co. (1816) 5 M. & 

S. 447 ; 17 R. R. 390.— K.B. 

ellenborouq-h, C.J. — As to the other point, 
if it. were material, I should incline to the opinion 
of Lord Alvauley in Dyson*?. Power oft (infra), 
in preference to that of Lord Mansfield* in 4 
Cocking v. Fraser. — p. 455. ^ ^ 

Cocking v. Fraser, disapproved. 

Asfar r. Blundell (1895) 64 L. J. Q. B. 573 ; 
[1895] 2 Q. B. 196 ; 73 L. T. 30 ; 15 B. 481.— 
MATHEW, J. 

Dyson v. Rowcroft (1803) 3 Bos. & P. 474 ; 7 
R. R. 809. — C.P., approved 
Cologan v. London Assurance Co. (1 SIG) 5 M. 
ific S. 447 ; 17 R. R. 390. — K.B. See extract, supra. 

Birkley v. Presgrave (1801) 1 East 220 ; 6 
R. R. 256. — K.B., dictum adopted. 

Harrison r. Bank of Australasia (1872) 41 
L. * Ex. *36, 40 ; L. R. 7 Ex. 39, 49 ; 25 L. T. 
944 ; 20 \V. R. 385; 1 Asp. M. C. 198.— ex. ; 
Svensden r. Wallace (1884) 53 L. J. Q. B. 385 ; 

13 Q. B. D. 69, 73 ; 50 L.T. 799. — C.A., (affirmed, 
H.L., ante, col. 3381) ; The Brigella (1893) 62 
L. J. Adm. SI ; [1893] P. 189; 1 R. 616 ; 69 

L. T. 834 ; 7 Asp. M. O. 337. — BARNES, J. ; and 
The Bona (1895) 64 L. J. Adm. 62 ; [1895] P. 
125 ; 11 R. 707 ; 71 L. T. 870 ; 43 W. R. 290 ; 

7 Asp. M. C. 557. — c.A. 

Birkley*v. Presgrave, adopted. 

Milburn r. Jamaica Fruit ''Importing Co. 
(1900) 69 L. J. Q. B. 860 ; [1900] 2 Q. B. 540^ 

83 L. T. 321 ; 5 Com. CaE 346.— C.A. 

Birkley v. Presgrave, dictum Explained. 

The Leitrim (1902) 71 L. J. I\ 108 ; [1902] P. 
256 ; 87 L. T. 240 ; 51 W. R. K>3. — BARNES, J. 

Power v. Whitmore (1815) 4 M. & 18. 141 ; 

16 It. R. 416. — K.B., applied. 

Wimmonds r. Hodgson (1829) 6 Bing. 114 ; 3 « 

M. &; P. 385 ; 7 L. J. (o.s.) C. P. 239.— c.P. (see 
extract, ante, col. 3493) ; and Ilallett v. Wi grain 
(1850) 9 C. B. 580 ; 19 L. J. 0. P. 281.— C.P. See 
extract, ante , col. 3377. 

* 

Power v. Whitmore, distinquhhed. 

Dent c. Smith (1869) 38 L. .1. Q. B. HI, 150 ; 

L. R. 1 Q. B. 414, 450 ; 20 L. T. 808 ; 17 W. K. 
646. — Q.B. •— 

Power v. Whitmore, consvdtired. 

Harrison r. Bank of Australasia (1872) 41 
L. Ex. 36, 40 ; L. R. 7 Ex. 39, 49'; <25rf*T. 
944 ; 20 W C R. 385 ; 1 Asp. M .'C. 198.— EX. 

r * ^ ^ 

Power v. Whitmore, * dictum- adapted. 

Messina v. Petrococchino (1872) 41 L. J. P. C. 4 
27. 31 ; L. R. 4 P. C. 144, 157 ; 26 L. T. 561 ; 20 
W;R. 451.— p.c. * 
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Power v. Whitmore, not adopted. ^ 
Harris r. Scaramanga (1872') 41 L. J. C. R 
170. 178, : L. B. 7 C. P. 481, 495 ; 20 L. T. 797*. 
20 W. E. 777 ; 1 Asp. M. 0. 339.— o.P. $ 

Power v. Whitmore, discussed. 

Attwood i\ Sellar (1SS0) 49 L. J. Q. B. SI 5, 
518 ; 5 Q. B. D. 286, 292 ; 42 L. T. 644 ; 28 W. R. 
604 ; 4 Asp. M. C. 283. — C.A. 

Power v. Whitmore, considered. ^ 

Sverisden r. Wallace (1884) 53 L. J. Q. B. 885 ; 
18 Q. B. D. 69, 91 ; 50 L. T. 799.— C.A. (affirmed, 
H.L., ante- , col 3881). 

Power v. Whitmore, distinguished. 

The Bona (1895)44 L. J. Aden. 62 ; [1895] P. 
125 • 11 It. 707 ; 71 L. T. 870 ; 43 W. 11. 290 ; 7 

* Asp. M. C. 557. — C.A. 

~"^CTwington v. Roberts (1806) 2 Bos. Sc P. (u.ft.) 
378 ; 9 It. It. 669. — C.P., distinguished. 

The Bona (1895).— C.A., supra. 

Benson v. Chapman (1849) 2 TI. L. Cas. 696 ; 
8 C. B. 950; 13 Jur. 969.— H.L. (Ed, 
applied-. 

The Lizzie (1868) L. R. 2 A. & E. 254, 256 ; 19 
L. T. 71.— ADM. * 

Benson v. Chapman, inapplicable.. 

Barber v. Fleming (1869) L.R. 5 Q. B. 59.74: 39' 
L. J. Q. B. 25 ; 10 B. & S. S79 ; 18 W. K. 254.— 

q. b, ; Rankin r. Potter (1873) 42 L. J. C. P. 169, 

187; L. R. 6 H. L. 83, 122 ; 29 L. T. 142 ; 22 W. R. 
1 ; 2 Asp. M. C. 65.— H.L. (E.). # 

Benson v. Chapman, dictum explained. 
Attwood r. Sellar (1879) 48 L. J. Q. B. 465 ; 4 
Q. B. I). 342, 357 ; 41 L. T. 83. — Q.B.D. ; affirmed, 
(1880) 49 L. J. Q. B. 535 ; 5 Q. B. D. 286 ; 42 
L. T. 644 ; 28 W. R. 604 ; 4 Asp. M. C. 283. 

—C.A. 

Benson v. Chapman, considered anti applied. 
Assiourazioni Generali r. SS. Bessie Morris 
[1892] 1 Q. B. 571.— COLLINS, J. ; affirmed, C.A. 

Moss v. Smith (1850) 19 L. J. H P. 225 ; 9 
C. B. 94 ;*14 Jur. 1003.— C.P., adopted. 
% Fn,rnworth r. Hvde (3866) 36 L. J. C. P. 33, 
39 ; Tj. R. 2 C. P.^Ol, 525 ; 11 Jur. (N.s.) 3*19 ; 
15 L. T. 395 : 15 W. R. 340.— BX. cir. ; Rankin 

r. Potter (18735 42 L. J. 0. P. 169, 184 ; L. R. 6 
H. L. 83, 115 ; 29 L. T. 142 : 22 W. R. 1 ; 2 
Asp. M. 0. 65. — *.L. (E.) ; Aitehison r. Lohre 
(1879) 49 L. J. Q. B. 123, 126 ; 4 App. Cas. 755, 
762 ; *11 L. T. 323 ; 28 W. R. 1 : 4 Asp. M. 0. 
168. — u.L. (io.j; Dahl r. Nelson (1881) 50 L. J. 

* Cb. 411, 419 ; 6 App. Cas. 38, 52 ; 44 L. T. 381 ; 
29 W. R. 543 ; 4 Asp. M. 0. 392.— H.L. (e.) ; 
Shepherd r. Henderson (1881) 7 App. Cas. 49, 
V>9.— H.L. (sc.). 

Moss v. Smith, obsecrations applied. 
Assieurazioni Genehili r. SS. Bessie Morris 
(1892) 61 L. J. Q. P>. 754 ; [1892] 2 Q. B. 652; 
67 L. T. 218 ; 41 W. R. 83.— C.A. 

Moarv. Smith, discussed and applied. 

Angel r. Merchants’ Marine Insurance Co. 
(1903) 72 L. J. 498 : [1903^ 1 K. # B. 811 : 
88 L. T. 717 : 51 W.\t. 530 : 8 Com. Cas. 179. 

— C*s» % * 

Rosetto v. Gurney QSfl) 20 L.J.^3. P. 257 ; 
1 1 0. 1 76 : 1 5 Jur. 1 1 77. — C.P., appeared. 

* Earn worth r. Hvde (1866) L. 11. 2 C. P. 204 ; 

36 L. J. V? P. 33 : 11 Jur. (N.s.) 349 ; 15 L. T. 
395 ; >1 5 W. R. 340.— EX. Cl-r. # 


Rosetto v. Gurney, adopted. 

Meyer r. Ralli (1876) 45 L. J. C. P. 741, 745 ; 

1 C. *P. D. 358, 368 ; 35 L. T. 838 ; 24 W. I?. 
963 ; 3 Asp. M. C. 324.— C.P.D. 

* Rosetto v. Gurney, discussed. 

Svensden r. Wallace (1885) 54 L. J. Q. B. 497 ; 
10 App. Cas. 404, 417 ; 52 L. T. 901 :,^4 W. R. 
369 ; 5 Asp. M. C. 453.— H.L. (E.JJt 

Hall v. Janson (18.V>) 24 L. J. (f. 97 : 4 
E. & B. 500 ; 3 C. L. It. n 7 ; 1 Jur. 
^N.S.) 571 ; 3*W. R. 213.— Q.3i, discussed 
and jtp plied. % 

Atwood r. Sellar (1880) 49 L.-tf. Q. B. 515 ,* 5 
Q. B. D. 286, 297 ; 42 L. T. 644 : 28 W. R. 604 ; 

4 Asn. M. C. 2S3.— C.A. 

• 

Hall v. Janson, discussed and distinguished. 
Svensden r. Wallace (1884) 53 L. J. Q. B. ; 
13 Q. B.*D. 69, 86 ; 50 L. T?799. — C.A. ; affirmed, 
H.L. (E.). Sec ante , col. 3381. 

Hall ■*. Janson, discussed. 

Allison v. Bristol Marine Insurance Co. (1876) 

1 App. Cas. 209 ; 221 ; 34 C,. T. 809 ; 24 W. R. 
1039.— H.L. (E.). 

9 Spence v. Union Marine Insurance Co. 

i (1868) 37 L. J. C. P. 169 ; L. R. 3 C. P. 
427 ; 18 L. T. 632 ; 16 W. R. 1010.- C. P., 
adopted. * % 

Harris r. Truman (1881) 50 L. J. Q. B. 633, 
641 ; 7 Q. B. D. 340, 358 ; 45 L. T. 255.— Q.B.D. ; 
affirmed, (1882) 51 L. J. Q. a B. 338 ; 9 Q. B. D. 
264; 46 L. T. 844 : 30 W. R. 533.— C.A. 

Spence v. Union Malone Insurance Co., 

adopted. 

Smurth waite r. Hannay (1894) 63 L. J. Q. B. 
737 ; [1894] A. C. 494 ; 6 It. 299 ; 71 L. T. 157 ; 
43 W. R. 113.— H.L. (E.). 

Dent v. Smith (1869) 38 L. J. Q. B. 144 
L. It. 4 Q. B. 414 ; 20 L. T. S68 ; 17 W. R. 
646. — Q.B., followed. 

Messina r. Petrococchino(1872) 41 L. J. P. C. 
27 ; L. R. 4 P. C. 144 ; 26 L. T. 561 ; 20 W..R. 
451. — P.C. 

Dent v. Smith, commented upoy. 

Harris v. Scaramanga (1872) 41 L. J. C. P. 170, 
179 ; L. R. 7 C .•?. 481, 49§ ; 26 L. T. 797 ; 20 
W. R. 777 ; 1 Asp. M. C. 339.— C.P. • 

Harris v. Scaramanga (1872) 41 L. J. P. C. 
170 ; L. It. 7 C. P. 481 ; 26 L. T. 797 ; 20^ 
W. R. 777; 1 Asp. M. C. 339.— p.P., 
followed. 

Hendricks r. Australasian Insurance Co. (1874) 
L. R. 9 C. tf. 4 GO ; 43 L. J. C. P. 18S ; 30 L. T. 
419 ; 22 W. R. 947 ; 2 Asp. M. C. 44.— C.P. 

Harris v. Scaramanga, followed. 

Mavro r. Ocean Marine Instance Co., 43 L. J. 
C. P. 339 ; 31 L. T. 186. — C.P. ; affirmed, (1875) 
R. 10 C. P. 414 ; 44 L. J. C. P. 229 ; 32 L. T. 
743 ; 23 W. It. 758 ; 2 Asp. M. C. 590.— EX.-CH. 

Harris v. Scaramanga. applied. 

The Brigella (1893) 62 L. J. Adm. 81 ; [1893] 
P. 189 ; 1 R. 616 ; 69 L. T. 834 ; 7 Asp.' M. C. 
337.— BARNES, J. 

Harris v. Scaramanga, principle applied . 
lie Hart r. Compania Anonima de Seguros, 
Aurora (1903) [1903] % K. B. 503; 72 L. J. 
K. B. 818 ; 89 L. T. 154 : 52 W. It. 36 ; 8 Com. 
Cas.«314.— C.A. 
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Cator v. Great Western Insurance Co. of New 
York (1878) 42 L. J. C. P. 266 ; L. E. 8 
r U. P. 552 ; 29 L. T. 185 ; 21 W. R. S50 ; 
2 Asp. M. C. 90. — C.P., distinguished. 

Brown r. Fleming (1902) 7 Com. Cas. 245.-3T 
BIGHAM, J. 

Hendriks v. Australasian Insurance Co. 
(1874; 445 L. J. 0. P. 188 ; L. R. 9 C. P. 
+50a 80 L. T. 419 : 22 W. R. 947 ; 2 Asp. 
M. 0^44. ~c .v.. followed. 

Mavro r. Ocean. Marine Insurance Co. (1874) 
43 L. J. 0.<P. 839 : L. Jt. 9 '0. P. 595 ; 3 2 L. T. 
ISO. — C.P., affirmed, (1875) 44 L. J. fj!. P. 229 ; 

L. K. 10 0. P. 4x4 ; 32 L. T. 743 ; 23 W. R. 758 j 
2 Asp. M. 0. 590. — ex. £H. 

Brigella, The (1893) (12 L. J. Xdm. 81 ; 
r 1893] P. 189 : 1 R.‘616 ; 59 L. T. 834 ; 

r 7 Asp. M. 337. — BARNES, c J., not 

followed. 

Montgomery r. Indemnity Mutual Marine In- 
surance Co. (1900) 70 L. J. K. B. V> ; [1901] 

1 K. B. 147 ; ,£4 L. T. 57 ; 49 W. R. 221 ; 9 Asp. 

M. C. Ill ; 5 Com. Cfcs. 19.— -MATHEW, J. 

The Brigella, disapproved. ■ 

Montgomery r. Indemnity Mutual Marine 1 
Assurance Co. (1902) 71 L. J. K. B. 457 ; [1902] 

1 K. B. 754 ; 85 L. T. 452 ; 50 W. R. 440 ; 7 
Com. Cas. 120. — C.A. williams, Stirling- and 
COZENS-HARDY, L.JJ. 

Shawe v. Felton (1S01) 2 East 109.— K.B., 
adopted. 

Lidgett r. Secret^p (1870) 39 L. J. C. P. 196, 
201 ; L. R. 5 C. P. 390, 199; 22 L. T. 272.— 
c.P. ; Burnand r. Iiodocanachi (1SS0) 49 L. J. 
C. P. 732 ; 5 C. P. IX 424 ; 29 W. 11. 339.— C.P. D. ; 
reversed, C.A. and h.l. (e.). See ante , col. 3499. 

Shawe v. Felton, adopted. 

Wood side r. Globe Marine Insurance Co. 
(1895) 55 L. J. Q. R. 117; [1896] 1 Q. B. 105 ; 
73 L. T. 626 ; 44 W. R. 187. — MATHEW, J. 

Scott v. Bourdillion (1806) 2 Dos. & P. (n.r.) 
213. — c.P. ; and Moody y. Surridge (1798) 
2 lisp. <>33, referred- to. 

Hart- v. Standard Marine Insurance Co. (1889) 
58 L. J. Q. IX 284^ 22 Q. B M). 499,503; 60 
IT. T. 649 ; 37 W. U. 366 ; 6 Asp. M. 0. 368.— 
C.A. 

r 

Blackett v. Royal Exchange Assurance Co. 

- (1832) 2 C. & J. 244 ; 2 Tyr. 266 ; 1 L. J. 
Ex. 101 . — ex., com men fed on. 

Myers r. Sari (1860) 3 El. & Ei, 306 ; 30 L. J. 
Q. B. 9 ; 7 Jur. (N.S.) 97 ; 9 W. R. SK3. — Q.B. 

COCICBURN, c.tT. — Mr. Lush indeed says that, 
because the words have a plain general meaning, 
parol evidence is T*ot admissible to explain th^m ; 
and cites, as an authority for that contention, 
the case of Blaehe.lt v. Itoyal Exchange Assure 
an.ee, Co., in which Lord Lyndhurst, C.B., 
delivering the judgment of the Court, held that 
a policy upon ship covering boats by its general 
terms, could not be restricted in its operation by 
parol evidence of a usage at Lloyd’s that boats 
slung on the ship’s quarter were not protected by 
the insurance, I, of course, am bound by that 
case so far as it goes ; but I am not disposed to 
carry it any further, or tp apply it to any circum- 
stances not exactly similar. 1 think the case 
goes to the extreme verge of the law ; for b am 


unabl$ to see why the evidence was not admis- 
sible 'go show that, by general understanding 
if nong insurers, the word ■* buats” did not mean 
Xll boats. — p. 317. 

Blackett v. Royal Exchange Assurance Co., 

referred to. 

Lidgett r. Secretan (1871) 40 L. J. C. P. 257, 
264 ; L. R. 6 C. P. 616, 630 ; 24 L. T. 942 ; 19 
W. fe 10S8 ; 1 Asp. M. C. 95.— c.P. 

Blackett v. Royal Exchange Assurance Co., 

approved and, distinguished. 

Stewart r. Merchants' Marine Insurance Co. 
(18S5) 55 L. J. Q. B. 81 ; 16 Q. B. D. 619; 53 
L. T. 892 ; 34 YV. R. 208 ; if Asp. M. C. 506.— 
C.A. * 

ESHER, M.R. — The next case in order of tijjj^ 
Btaehett v. Itoyal Exchange Insurance irose 
in this country. It came before the Court of 
Exchequer when Lord Lyndhurst was chief Baron 
who, great and excellent as he was in many 
respects, was scarcely a great mercantile lawyer. 
Still, the decision must be followed, especially as 
it was given in 1832, and has never since been 
overruled. It was the ease of a voyage policy 
on the ship Thames , at and from London to 
fCalcutta,” with the memorandum “ free from 
average under 3 per cent, unless general ; ” and 
the Court, in a considered judgment, held that 
the different losses occurring during the same 
voyage must be added together, although they 
wer* in fact distinct losses arising from different 
causes. That is to say, they followed the rule 
in a policy on ship which had been recognised 
with regard to policies on goods. I shall venture 
to criticise the judgment to this extent, that the 
Court do not appear to have considered the busi- 
ness aspect of the case. They decided upon the 
ordinary rule of construction applicable to other 
instruments — that the memorandum was in the 
nature of an exception— an exception in favour 
of the assured, and that where a stipulation or a 
contract is w favour of one of the parties it. is to 
be construed most strictly against, him. I shall 
presently give my reasons for not. applying such 
rules to a mercantile iftst.ru men t. such as t.liisf: 
but the case is a binding authority with regard 
to a voyage policy. * 

Young v. Turing (1841) % Scott N. U. 752 ; 

2 Man. & G. 593 .— ex. CJI., dictum. 

adopted - . 

Burnand r. Iiodocanachi (1880) 19 L. 1. C. P. 
732, 735 ; 5 0. P. IX 424, 426; 29 W. U. 339.— 
c.p.d. ; reversed, c.a. and h.l. (h.). See ante, 
col. 3499. 

• 

Young v. Turing, applied. 

Pitman r. Universal Marine Insurance Co. 
088a) si L. j. y. b. 5«i?r.r>r, ; » y. n. i>. i‘>2, 
201 ; 46 L. T. 863 ; 30 W. It. HOC, ; 4 Asp. M. (.!. 
544.— BINDLEY, J. ; affirmed, C.A. 

Young v. Turing, dictum, disapproved. 

Angel r. Merchants' Mariim Insurance Co. 
(1903) 73 L. J. K. B. 498 ^fio;}] 1 K. B. 811 ; 
88 L. T. 717 ; 51 W. K. 530 : 8 Oom^Cis-s. 179. — 
C.A. 

* ff 

Brooks v. Oriental Insurance Co. **(1828) 

7 Pick. (Mass.) Rep. 258, disappeared. 

Stewart r. Merchants’ Marine InsTirance Co. 
(*885) 16 Q. B. I). 619 ; 55 L. J. Q. B. ; 53 
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L. T. 8«I2 ; 34 W. R. 208 ; 5 Asp. M. 0. |po.— 
C.A. 

ESHER, m.r. (for the Court). — Questions o- 
weanand tear or damage from sea perils are, noS 
doubt* more easily decided in the case of the 
ship Jduin of the goods. But with regard to a 
great many injuries to the ship, it is just as 
difficult to say when the whole injury took place. 
If one injury is the loss of her topmast, anc^the 
other the blowing^, way of her sail in a diffAent 
storm, it is very easy to distinguish between 
them, but in the case of other damages, as when 
the ship is strained in a storm, and in the same 
voyage there is another storm, it would be 
difficult to say wh^lier there was a new strain 
whether in the same or in a different part of the 
ship or a further strain beyond what occurred 
iSSro^rst storm. So that I think the difficul- 
ties wuh regard to wear and tear and damage 
from sea perils arise in the case of ship as 
well as in the case of goods, and that the 
memorandum was adopted to avoid trifling dis- 
putes. In old times 1 have no doubt that the 3 
per cent, was a very fair amount to cover these 
small losses. Ships were much smaller than 
they are now, and their value was less, but their 4> 
size and value have now increased to such a 
degree that 3 per cent,., as compared with tliel> 
value of the ship, will cover very considerable 
losses, but merchants and insurers, with that 
indolence which belongs to mercantile transac- 
tions, have not taken the. trouble to alter the 
rate of percentage, and part of the angumeSPt in 
this case was that in the case of a valuable ship 
even less than 3 per cent, may represent a con- 
siderable sum. But this fact cannot alter the 
construction of the memorandum, which must 
be construed in the same way as when it was 
first, introduced, and when there was not. the 
same limitation in the case of time policies 
as there is now. The first case to be dealt with 
is the American case of 1 iroohs v. Oriental 
In mu mure Co. It came before a judge whose 
decisions I have often read with admiration, and 
from whom I ^uive certainly received great 
assistance, Mr. .Justice Putnam. It was a time 
policy oji ship, there w^re successive losses, and 
the second question was, “ Are distinct, successive 
losses to he added together to make up the 5 per 
cunt?” The judgment, is, ‘‘We are of opinion 
that distinct, andgsuecessive losses are not to be 
added together in order to make up the 5 per 
cent., and that the damage from disasters 
happening at one time or in one continued 
gale or storm is to be considered by itself. 
If this were otherwise, the insurers would be 
called upon to pay for a great many trifling losses 
which should be borne by the assured, as coining 
within the common wear and tear of the ship.” 

I cannot accede t<*tliis reasoning, for one con- 
tinued gale or storm may last three days and 
nights, and it would not. be easy to say whether 
the losses were distinct. Suppose the ship* 
scrape*^ rock and is damaged in her keel, and 
suppose that on the second or third day of that 
continued storn*^ic loses her lAast, this damage 
would have nothing %> do with the injury to her 
two injuries are as distinct as if, they 
occurred in serrate storms. It argued 

that wi,ve ought to ad^pt% the rule* laid down in 
this case, mnd that eacl; distinct, loss must be 
• lealt wjjh by itself, though happening on the 
same voyage: but. as 1 have said, 1 cainiot 
ij.dtjd the reasoning of Putnam, J. 


Donnell r. Columbian Insurance Co. (1836) 

2 Srnnn. 366. — (AjVIER.), approved. 

Stewart w Merchants’ Marine Insurance C<£ 
(1SS5) 55 L. J. Q. B. 81 , 16 Q. B. D. 619 ; 53 
I*T. S92 ; 34 W. R. 20S ; 5 Asp. M. 0. 506.— C.A. 

esher, m.r. — Then we have a very elaborate 
judgment of Story, J., in America, in Donnell v. 
Columbian Insurance Co. In that case irtie policy 
was on the ship, and was a Voyage policy. 
There was a series of stoppages, but ffh^voyage 
insured was from Baltimore to ports ^-succession 
and thence to a po# of discharge in^Europe or 
the United States. Story* J., came to the con- 
clusion tlntfc the losses must be^ddecl together 
to see whether they Game within the memorandum. 
He gives another rule of Construction, which, if 
one were to apply it to this policy, might carry 
the decision one way* He says, this memorandum 
is an exception from a lossjvhich is applicable to 
the whofe voyage, and he says it is a rule of # con- 
struction that the exception must be applied to 
the same subject-matter as that from which it is 
excepted. It will be seen that the case is one of 
a voyage policy on ship, theffefore what it 
really decides is that losses on the same voyage 
• are to be added together. So that it agrees 
with Blackett v. Royal Exchange Insurance Co. 
(supra , col. 3513). There are, therefore, two 
instances which decide that where the policy is a 
voyage policy on ship Ch£ losses must be added 
together, and they are opposed to the view taken 
in the other American case, that each loss in the 
same voyage is to be considered by itself. So 
far as a voyage policy is concerned, I think these 
two decisions must be followed. — p. 624. 

Harrison v. Bank of Australasia (1872) 41 
L. J. Ex. 36 ; L. R. 7 Ex. 39 ; 25 L. T. 
944 ; 20 W. R. 385 ; 1 Asp. M. C. 198.— 
EX., principle adopted. 

Svensden v. Wallace (1884) 53 L. J. Q. B. 385 ; 
13 Q. B. D. 69 ; 50 L. T. 799.— C.A. ; and Royal 
Mail Steam Packet Co. r. English Bank of Rio 
de Janeiro (1887) 19 Q. B. D. 362 ; 57 L. J. Q. B. 
31 ; 36 W. R. 105.— Q.B.D. 

Stewart v. Merchants’ Marine Insurance*Co. 
(1885) 54 L. J. Q. B. 387; 14 Q. B. D. 355.— 
STEPHEN", J. ; reversed, (1885) 55 *L. J. Q. B. 81 ; 
16 Q. B. D. 619 • 53 L. T. 892 ; 34 W. R. 208 ; 

5 Asp. M. 0. 500. — C.A. * m 

Stewart v. Merchants’ Marine Insurance 
Co., explained and distinguished. 

Price r. A1 Ships’ Small Damage Insurance 
Association (1889) 5S L. J. Q. B. 269, 273 ; 22 
Q. B. D. 580, 5 88 ; 61 L. T. 278 ; 37 W. R. 566 ; 

6 Asp. M.^C. 435. — C.A. 

Price v. A1 Ships’ Small Damage Insurance 
Association (1889) 58 L. J. Q. B. 269 ; 

m 22 Q. B. D. 580 : 61 L. T. 278 ; 37 W. R. 
566 ; 6 Asp. M. C. 43&— C.A. , referred to. 

The Knight of St. Michael (1898) 67 L. J. P. 
19, 22 ; [1898] P. 30 ; 78 L. T. 90 ; 46 W. R. 
396 ; 8 Asp. M. C. 360. — BARNES, J. 

Thames and Mersey Marine Insurance Co. v. 
Pitts (1893) [1893] 1 Q. B. 476; 5 R. 
168 : 68 L. T. 524 ; 41 W? R. 346 ; 7 
Asp.' M. C. 302.— DAY and COLLINS, JJ., , 
explained ernd distinguished. 

.The Alsace-Lorraine (1893) 62 L. J. Adm. 

! 107 110; [1893] P. *09 ; 1 R. 632; 69 L. T. 
1261; 42- W. R. 112; 7 Asp. M. C, 362,— 

1 BARNES, J. 



3517 


SHIPPING, 


The G-lenlivet*(1893) 62 L. J. P. 55 ; [1893] 
P. 164 ; 68 L. T. 860 ; 41 \V. E. 671. — BARNES, J., 
mried, (1893) 63 L. J. A dm. 45 ; [3894] P. 
48 ; 6 E. 665 ; 69 L. T. 706 ; 42 W. E. 97 : 7 
Asp. M. 0. 395. — c.A. 

The Grlenlivet, referred to. 

The Alsace-Lorraine (1893) 62 L. J. P. 107; 
[1893] ]> 209 : 1 E. 632 ; 69 L. T. 261 ; 42 
W. E. 112^— BARNES, J. 

Dickenson v. Jardine (1868)^37 L. J. C. P. 
321 ; "L. E. 3 C. P. 639 ; 18 L. T. 717 ; 
16 W. E. 1 1 69.-wC.P., "applied. 

Dixon v. Whitworth (1879) 48 Tj? J.. 0. P. 
538; 4 C. P. *D. 371, 378 ; 40 L. T. 718; 28 
W. E. 184; 4 Asp.* M. C. 326. — c.p.D. ; 
Scaramanga v. Marquand (1885) 52 Jr. T. 764, 
765 : 1 Cab. A E. SOO.-^huddleston, b. ; 
affirmed, (1885) 53 L. T. 810 ; 5 Asp. M. C. 
506.^-C.A. * 

Dickenson v. Jardine, dristinguished. 

The Mary Thomas (1893) 63 L. J. P. 49 ; 
[1894] P. 108^* 6 E. 792 ; 71 L. T. 104 : 7 Asp. 
JVI. 0. 495. — C.A. LIKDLEY, SMITH and DAVEY, 
L.JJ. 

Dickenson v. Jardine, referred to. 

The Knight of St. Michael (1898) 67 L. J. P. 
19 ; [1808] P. 30 ; 78 L. T. 90 ; 46 W. E. 396 ; 
8 Asp. M. C. 360 .— barn£s, J. 

Dickenson v. Jardine and The Mary Thomas, 

( supra ), considered . 

Balmoral SS. Co' v. Marten (1901) 70 

L. J. K. B. 1018; [1901] 2 K. B. 896; 85 
L. T. 389 ; 50 W. ft 35 ; 6 Com. Cas. 298.— 
C.A., affirmed, (1902) 71 L. J. K. B. 819 ; [1902] 
A. C. 511 ; 87 L. T. 247 ; 51 W. E. 173 ; 7 Com. 
Cas. 292.— H.L. (E.). 

Dickenson v. Jardine, distinguished. 
Montgomery r. Indemnity Mutual Marine 
Insurance Co. (1902) [1902] 1 K. B. 734; 71 
L. J. K. B. 467 ; 86 L. T. 462 ; 50 W. H. 440 ; 

7 Com. Cas. 120. — c.A. 

-Pitman v. Universal Marine Insurance Co. 
(1882) 51 L. J. Q. B. 561 ; 9 Q. B. I). 
192; 4ff L. T. 863; 30 W. E. 906; 4 
Asp. M. C. 544. — c.A., explained and 
adopted. -■ 

'Marine Insurance Oo. v. China Trans-Pacific 
Steamship Co. (1886) 56 L. J. Q. B. 100; 11 
App. Cas. 573, 590^ 55 L. T. 491 ; 35 W. E. 169 ; 
£ Asp. M. C. 68.— H.L. (E.). 

fitman v. Universal Marine Insurance Co., 

followed. 

Bristol Steam Navigation Co. v. Indemnity 
Mutual Marine Insurance Co. (1887) 57 L. T. 
101 ; 6 Asp. M. C. 1 73.— MATHEW and cave, 
JJ. 

* 

Pitman v. Universal Marine Insurance Co., 

discussed. 

Euabon Steamship Co. r London Assurance 
(1899) 69 L. J. Q. B. 86 ; [1900] A. C. 6 : 81 
L. T. 585 ; 48 W. E. 225 ; 9 Asp. M. C. 2 ; 5 
Com. Cas. 71.— H.L. (e.). 

Pitman v. Universal Marine Insurance Co., 

referred to. 

Balmoral Steamship Co. r. Marten (1902) 71 
L. J. K. B. 819 ; [19021 A. C. 511 ; 87 L. T. 
247 ; 61 W. R. 176 ; 7 Com, Cas, 292. — H.L. 
OO- 
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Marine Insurance Co. v. China Trano-Pacific 
' Co. (1886) 56 L. J. Q. B. 100; 11 App. 
f Cas. 573 ; 55 L. T. 491 ; 35 W. E„ 169 ; 6 
'f Asp. M. C. 68. — H.L. (E.)., distinguished. 

Euabon Steamship Co. r. London AsstTTance 
(1899) 69 L. J. Q. B. 86; [1900] A. C. 6; 
81 L. T. 585 ; 48 W. E. 225 ; 9 Asp. M. C. 2 ; 5 
Com. Cas. 71 . — h.l. (e.). 

^Marine Insurance Co. v. China Trans-Pacific 
Co., distinguished. I *" 

The Acanthus (1891) 71 L. J. P. 14; [1902] 
P. 1 7 ; 85 L. T. 696. — JEUNE, P. 

Euabon Steamship Co. v. London Assurance 

(1897) 66 L. J. Q. B. 841 ; C«J97] 2 Q. B. 456 ; 
77 L. T. 402.— MATHEW, J.*} affirmed , (1898> 67 
L. J. Q. B. 548 ; [1898] 1 Q. B. 722'; 78 L. T. ’ 
402; 46 W. E. 417; 8 Asp. M. C. 3 (tym-tfT. 
CHITTY and COLLINS, L.JJ., SMITH, L.J. dis- 



— H.L. (E.). 


Euabon Steamship Co. v. London Assurance 

► ’ principle applied. 

The Acanthus (1901) 71 L. J. P. 14; [1902] 
►P. 17; 85 L. T. 696. — JEUNE, P. 

Johnson v. Sheddon (1802) 2 East 5S1 ; 6 
E. E. 516 . — k.b ..followed. 

Francis r. Boulton (1895) 65 L. J. Q. B 153 * 
73 J. T. 6J8 ; 44 W. li. 222 ; S Asp. M. C. 79.— 

MATHEW, J. 

Williams v. London Assurance Co. (1813) 1 
M.&S. 318; 14 E. E. 41 1. — K.H., approved. 
Carisbrook Steamship Co. v. London and 
Provincial Marine and General Insurance Co 
(1902) 71 L. J. K. B. 978; [1902] 2 K. B. 681 : 
87 L. T. 418 ; 50 W. E. 691 '; 7 Com. Cas. 235 ; 

9 Asp. M. C. 332.— C.A. COLLINS, M.K., STIRLING! 
and HARDY, L.JJ. 

* 

Todd V. Eeid, (1821) 4 B. A«?Vld. 210 .- -k.b., 
adopted. 

Catterall r. Hiudlc (W66) L. It. 1 C. P. ISO* 
190.— C.P. ; reversed, EX', on., see. infra , col. 3519. 

Todd v. Eeid and Bartlett v. Pen tland (1830) 
8L. J. (o.s.) K. B. 261 + IO B. A, (.!. 760. 
— K.B., adopted. 

Pearson v. Scott (1878) 47 L. Oh. 705 ; 9 
Oh. D. 198; 38 L. T. 747; 26 W. It. 796.— 
FRY, J. 

Scott v. Irving (1830) 9 L. ,1. (o.s.) K. B. 
89 ; 1 B. A Aid. 605.— K.R., adopted. ' 
Pearson r. Scott (1878) 47 L. ,1. C. P. 705 ; 9 
Ch. D. 198 ; 38 L. T. 747 ; 26 W. E. 796.— 
PRY, J. 

Scott v. Irving, referred to. 

Elgood r. Harris (1896) 66 L. J. ( L J3 ; ~3 ; 
[1896] 2 Q. B. 491 ; 75 L.T. 419 ; 45 W. E. 158. 

— COLLINS, J. # 

. ® # * 

Poingdestre v. Eoyal Exchange A^ur&nce 

Co^ (1826) Ey. A M. 378# 27 E. E. 759.— 

C. e., applied. 

Lohre Aitchisou (fsf7) 46 L. J.d). B.^715 ; 

2 Q. B. D. 502, 508 ; 3<T L. T. 794 ; 25 W. E. 42. ' 
— Q.b.d. ; reversed, c.A., but restored, ill. (e.). 
Se<rsupra } col, 3376, 



3519 


SHIPPING* 


8520 


Stewart y. Aberdein (1838) 7 L. J. Ex. 292 ; 

4 M. & W. 211 ; 1 H. & H. 284.-*ex., 
commented upon. ■ 

Belforcl Union r. Pattison (1856) 26 L. J. Ex.|L 
115 ;^*H. & N. 523 ; 3 Jur. (N.S.) 116 ; 6 W. R. 
12L— EX. CH. 

% 

Stewart v. Aberdein, observations applied. 
Cattcrall r. Hindle (1867) L. R. 2 C. P. 368. 


— ex. CH. I 

•• 

Stewart v. Aberdein, referred to. 

Elgood r. Harris (1896) 66 L. J. Q. B. 53 ; 
[1896] 2 Q. B. 491 ; 75 L. T. 419 ; 45 W. R. 158. 
— COLLIN'S, J. 


Sweeting v. Peafrce (1861) 30 L. J. C. P. 109 ; 
* * 9 0. B. (ST.S.) 53+ ; 7 Jur. (N.S.) 806 ; 5 

->». L. T. 79 ; 9 W. R. 3+3. — EX CH., 

erred to. m 

Catterall •?. Hindle (1867) L. R. 2 C. P. 368, 
370. — EX. CH., 


Booth v. (lair, explained. * 

The Pomeranian (1895) 65 L. J. Adm. 39 ; 
[1895] P. 349. — BARNES, J. « 


Kidston v. Empire Mariife Insurance Co. 
• (1867) 36 L. J. C. P. 156 ; L. R. 2 0. P. 357 ; 

12 Jur. (N.S.) 665 ; 16 L. T. 119 ; 15 W. R. 
769. — EX. CH., applied. 

Lee r. Southern Insurance Co. (1870^39 L. J. 
C. P. 218, 224* L. R. 5 O. p; 397^405 : 22 L. T. 
443 ; 18 W. R>863.— c.R. ; Meyer v. HUfi (1876) 
45 L. J. C. P. 741, 747 : 1 C. P. D. 368, 372 ; 35 
L. T. S$8 ; 24 W. ft. 963 ; 3 Asp. H, C. 324.— 
C.P.D. ; and Dixon v. Whitworth (IS 79) 48 L. J* 
C.'WSS, o41 ; 4 C. P. D. 371 , 37ft; 40 L- T. 718 ; 
28 W. R. 184 ; 4 Asp. M. C. 326.— C.P.D. 


Kidsfcon v. Empire Marine Insurance Co. 

distinguishedm 

Aitchison v. Lohre (IS 79) 49 L. J. Q. B. 123, 
128; 4 App. Cas. 755, 769; 41 L. T. 323 * 28 
W. R. 1 ; 4 Asp. M. C. 168.— H.L. (e.). 


Sweeting v. Pearce, applied. 

Pearson v. Scott (1878) 47 L. J. Ch. 705 ; 9 Ch. 
D. 198 ; 38 L. T. 747 ; 26 W. R. 796.— PRY, J. ; 
and Pape r. Wes taco tt (1893) 63 L. J. Q. B. 222 ; 
[1894] 1 Q. B. 272 ; 9 R. 55 : 70 L. T. 1 8 ; 42 


Kidstan v. Empire Marine Insurance Co 

referred to. 

Johnston c. Salvage Association (1887) 19 
Q. B. D. ‘458, 460 ; 57 L. T. 218 ; 36 W. R. 
fo6 ; 6 Asp.*M. C. 167.— c.A. 


W. R. 141.— C.A. j 

Sweeting v. Pearce, dictum adopted. 

Legge v. Byas (1901) 7 Com. Cas. 16, 19. — 

WALTON, J. 


Kidston v. Empire Marine Insurance Co. 

referred to. 

The Brlgella (1893) « L. J. Adm. 81 ; [1893] 
P. 1S9; 1 R. 616 ; 69 L?T. 834; 7 Asp. M. C. 
337.— BARNES, J. 


Sweeting v. Pearce, confirmed. • • 

Matviefi: v Orosfield (1903) 1 W. R. 365 ; 8 
Com. Cas. 120 — Kennedy, j. 

Great Indian Peninsular By. v. Saunders 
(1862) 31 L. J. Q. B. 206 ; 2 B. & 8. 266 ; 
9 Jur. (N.S.) 198 ; 6 L. T. 297 ; 10 W. R. 
520. — EX. CH., distinguished. 

Kidston r. Empire Insurance Co. (1867) 36 
L. J. O. P. 156, 160 : L. R. 2 C. P. 357, 366 ; 12 
Jur. (N.S.) 665 ; 16 L. T. 119 ; 15 W. R. 769.— 
ex. cri. ; Meyer r. Balll (1876) 45 LfJ. C. P. 741, 
747 ; l C. P. D. Sh«, 372 ; 35 L. T. 838 ; 24 W. R. 
*63 ; 3 Asp. M. C. 324.— C.P.D. 

Great Indian Peninsular By. v. Saunders, 

adopted. 

Dixon r. Whitworth (1879) 4S L. J. C. P. 538 ; 
4 C. P. D. 371, 373; 40 L. T. 718 ; 28 W. R. 184 ; 
4 Asp. M. (T. 326.— C.P.D. 

Great Indian Peninsular By. v. Saunders, 

• referred, to. 

The Gicnlivet (1893) 62 L. J. P. 55; [1893] P. 
164 ; 68 L. T. 860 ; 41 W. R. 671.— BARNES, J. ; 

# affirmed, c.A. 

Great Indian Peninsular By. v. Saunders, 

explained. 

The Pomeranian (1895) 65 L. J. Adm. 39 ; 
[1895] P. 349.— BARNES, J. 

Booti v. Gair (1863) 33 L. J. C. P. 99 ; 15 
C. B. (N.S.) 291 : 9 Jur^(N.S.) 1326 ; 9 
L. T. 3sT>* ^ W. R. 106. — 0.P., dis- 
ting^hhed . 

1\®tnn r. Empire Insurance Co. (186(f) 36 
L. J. C, P. 156, 160 ; L. R. 2 C. 1\ 33*^66 ; 12 
Jur. <%.s.) 665 ; 16 L.«T*U9 ; 15V. R. 769.— 
h ex. Cl I. : Mover r. Ralli (1876) 15 L. J. C. P. 741, 
747 ; 1 ( TP. D. 358, 373 ; 35 L. T. 818 ; 24 W. R. 
963 ^ 3 Asp. M. (\ 324.— C.P.D. # 


9. Abandonment. 

Parmeterv. Todhunter^l808) 1 Camp. 541. 
— K.B., dictum disappeared. 

Currie r. Bombay Native Insurance Co. (1869), 
39 L. J. P. C. 1 ; L. R. 3 P. C. 72 ; 6 Moo. P. C. 
(N.S. ) 302 ; 22 L. T. 317; 18 W. R. 296. 

LORD CHELMSFORD (for .T.C.). — Upon the argu- 
ment before their lordships, the Solid tor-G-eneral 
for the respondents very properly admitted that 
the notice of abandonment was in its terms suf- 
ficient. The case upon which the Recorder 
founded his judgment of the insufficiency of the 
notice was a nisi prius case of Parmeter v. Tod- 
hunter, in which there having been a verbal 
notice that the ship insured had been captured, 
recaptured, and carried in Jo Greneda, and that 
the underwriters were required to settle as fo*»a 
total loss, and to give directions as to the disposi- 
tion of the ship and cargo, ft>rd Ellenborough 
said, ‘‘The abandonment must be express an ft 
direct, and I think the word ‘ abandon * should 
be used to render it effectual.” But whatever 
strictness of construction may have been applied 
to noticed of abandonment in former times, it 
never could have been absolutely necessary to use 
the technical word “ abandon ” ; any equivalent 
expressions which informed tl^ underwriters that 
it was the intention of the assured to give up to 
ithem the property insured upon the ground of 
its having been totally lost, must always Jiave 
been sufficient. 

M’Carthy v. Abel (1804) 5 East 388 ; 1 
Smith 524 ; 7 R. R. 711. — K.ft, followed. 

Everth r. Smith (1814) 2 M. & S. 278 , 15 R. R. 
246.— K.B. 

M’Carthy v. Abel, applied by martin, b. 

Gankin r. Potter (1S73) 42 L. J. C. P. 169, 
200 ; L. R. 6 H. L. 83*145 ; 29 L. T. 142 ; 22 
W R. 1 ; 2 Asp. M. C. 65.— H.L. (e.). 
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Anderson v. Wallis (1S13) 2 M. & S. 240 ; 3 Knight v. Faith, distinguished. + 

Camp. 440. — K.B., followed. Pioman r. Universal Marine Insurance Co. 

, 7 Everth r. Smith (1814) 2 M. &S.278 ; 15E.R. (1882) 51 L. J. Q. B. 501 ; 9 Q. B. D.J 92 ; 40 
24 6. — K.B. r L. T. 803 : 30 W. R. 000 ; 4 Asp. M. C. 544. — 


Anderson v. Wallis, adopted . *1 

Rodoconachi r. Elliott (1874) 43 L. J. C. P. 
255 ; L. R. 9 C. P. 518 ; 31 L. T. 239 ; 2 Asp. 
M. C. 39X — EX, CH. 

Haaulton v. Mendes (ol* Mexdez) (1701) 2 
Bum 1198 ; 1 W. Bl. 276.— MANSFIELD, 
c.j. ^applied. 

Godsall r. Boldero (>307) 9 East 72^— K.B. 

Hamilton^v. Mendes (or Mendez), dictum 
adopted. ^ 

Rankin r. Potter (1873) 42 L. J. C. P. 109, 
190; L. R.G H. L. 83, 127?; 29 L. T. 142; 22 
W. R. 1 ; 2 Asp. M. C. 05. — h.l. (e.) ; and 
Shepherd r. Henderson (1881) 7 App.'Cas. 49, 
71- — H.L. (SC.). 9 

Hamilton v. Mendes (or Mendez), con- 
sidered. 

Buys r. Royal Exchange Assurance Corpora- 
tion (1897) 60 L. J. Q. B. 534 ; [1897] 2 Q. B.. 
135 ; 77 L. T. 23.— ROLLINS, J. 

Mitchell v. Edie (1787) 1 Term Rep. 008. — 
K.B., explained agd applied. 

Rankin r. Potter (TS73) 42 L. J. O. P. 169, 
186; L. R: 0 H. L. 83, 120; 29 L. T. 142; 22 
W. R. 1 ; 2 Asp. M. C. 65. — H.L. (E.). 

Mitchell v. Edie, referred to. 

Saunders v. Baring (1870) 34 L. T. 419. 421 ; 
3 Asp. M. C. 133.— C.P.D. 

G-ernon v. Royal Exchange Assurance 

(1815) 6 Taunt. 3S3 ; 2 Marsh 88; Holt. 
49 ; 10 It. R. 030. — C.P., adopted. 

Stringer r. English and Scottish Marine In- 
surance Co. (1809) 38 L. J. Q. B. 321, 324; 
L. R. 4 Q. B. 070, 087.— Q.B. ; affirmed, ex.cii., 
supra, col. 3488. 

» Gernon v. Royal Exchange Assurance, 

adopted. 

Rankin r. potter (1873) 42 L. J. C. P. 109, 
196; L. R. 0 H. L. 83, 138: 29 L. T. 142; 
22 W, R. 1 ; 2 Asp. M- C. 05.— ri.L. (e.). 

< 7 . 

Cologan v. London Assurance Co. (1810) 
5 M. & S. 4.47 ; 17 R. It. 390.— K.B., dicta 
_ adopted. 

Rankin v. Potter (1873) 42 h. J. C. P. L09, 
180; L. R. 0 H. L. 83, 119; 29 h. T. 142; 
22 W. R.1 ; 2 Asp. M. 0. 05.— H.L. (E.). 

o 

Cologan v. London Assurance Co., dictum 
adopted. 

Ruvs v. Royal Exchange Assurance Corpora- 
tion (1897) 60 Lr J. Q.B. 534; [1897] 2 Qf B. 
135 ; 77 JLu T. 23.— COLLINS, J. 

, cKnight v. Faith (1850) 19 L. J. Q, B. 509 ; 
15 Q. B. 049 ; 14 Jur. 1114.— Q.B., dictum, 
adopted. 

Lidgett t. Secretan (1871) 40 L. J. C. P. 257, 
204 ; L. R?6 C. P. 010, 030; 24 L. T. 942 ; 19 
W. R, 1088; 1 Asp. M. C.95.— C.P. 

Knight v. Faith, discussed. 

, Rankin r. Potter (1873) 42 L. J. C. P. n>9, 
192 : Ij. R. 0 H. L. 6k 102; 29 L. T. M2; 
22 W. R, 1 ; 2 Asp. M, O, 05, — H.L. (e.). 


LIND ley, J., affirmed, C.A. 

m 

Knight v. Faith, referred to. 

Trinder v. Thames and Mersey Marine In- 
surance Co. (1898) 07 L. J. Q. B. 000 ; [1898] 

2 Q? B. 114 ; 78 L. T. 485 ^ 40 W. R. 561 ; 8 
Asp. M. C. 373. — C.A. 

Potter v. Rankin (1808) 37 L. J. G. P. 257 ; 
h. R. 3 C. P. 502 ; 18 L. T. 712 ; 10 W. P. 1049.— 
C.P. ; rerersed, (1870) 39 L. J. C. P. 147 ; L. R. 5 
C. P. 341 : 22 L. T. 347 ; 18 R. 007.— EX. CH. ; 
the latter decision affirmed- mm. Rankin v.* 
Potter (1873) 42 L. J.C. P. 109 ; L. R. 0 H. L. 
S3: 29 L. T. 142; 22 W. R. 1 ; 2 Asj^Mrc. 
05. — H.L. (E.). 

Rankin v. Potter, distinguished. 

Beckett r. West of England Marine Insurance 
Co. (1S71) 25 L. T. 739, 742 ; 1 Asp. M. C. 185. 

—Q.B. 

Rankin v. Potter, dicta adopted. 

Jackson c. Union Marine Insurance Co. (1874) 
44 L. J. C. P. 27, 31 : L. R. 10 0. P. 125, 137 ; 
31 L. T. 789 ; 23 W. R. 109 ; 2 Asp. M. C. 435. 
— EX. CH. ; cleasby, B. dissenting. 

Rankin v. Potter, dictum approved. 

Lyman Steamship Co. v. Bischott* (1882) 52 
L. J. Q. B. 109, 170 ; 7 App. Cas. 070, 083 ; 47 
L. T. 581 ; 31 W. R. 141 ; 5 Asp. M. C. 6.— 
H.L. (e.). 

Rankin v. Potter, explained . 

Kaltenbach r. Mackenzie (1878) 48 L. J. C. P. 

9 ; 3 C. P. D. 407 ; 39 L. T. 215 ; 20 \V. R. 841 ; 

4 Asp. M. C. 39. — C.A. 

brett Ij.j. — I n Rankin v. Potter the law was 
established that where at the time when the 
assured receives information which would other- 
wise oblige him to give noticed abandonment., 
at the same time lie hears that the subject- 
matter of the insuranccwhad been sold so as to 
pass the property away, inasmuch as there was 
nothing of the subject- unit ter of* the insurance 
which be could abandon, notice of abandonment, 
was not necessary. No doubt the reason given 
for this was that notice at that tinw and under 
such circumstances would be a mere idle cere- 
mon 3 r , it could be of no use. That was the 
point decided in Rankin v. Rotter. In 1 hose ^ 
particular circumstances it was held that notice 
of abandonment need not be given because, there 
was nothing to abandon. That, in one sense .is • 
true, but if the goods had been sold it is obvious 
there must be something to abandon, t hat is the 
proceeds of the sale; the ''money which is the 
proceeds of the sale, when the insurance is 
settled, is abandoned, but there is nothing of the 
subject-matter of insurance to abandon ; there is 
no ship to abandon, there are no mate&us of the 
ship to abandon, there are no goods to abandon ; 
therefore, notice of abandonment under those 
circumstances was said to be But 

RatTkin v. Potter went no further; it dfit "not 
decide— because the point was not raised — that 
if at the time 1 when the insured had Jo nuvke up 
his mind and when' otherwise he ought, to « 
abandon, there was no sale of the subj-*et- 
m^ttcr of the insurance, the assured would be 
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\ ' 

excusea- from giving notice of abandonment if 
he was able to show that had he given ‘tsuch 
notice, in, the result it would have turned out to* 
be of no use-— p. 13. 

.. Rankin v. Potter, referred to. 

Th^Alps (1893) <*>2 L. J. P.59 ; [1893] P. 109 ; 
58 L. T. 524 ; 41 W. R. 527— babnes, J. 


Rankin v. Potter, discussed. 

Trinder, Anderson & Co. v. Thames and Mer- 
scy .Marine Insurance Co. (1898) 67 L. J. Q. B. 
666 ; [1898] 2 Q. B. 114 ; 78 L. T. 485 ; 46 
W. R. 561.— c. A. 

Rankin v. Potter, considered and distin- 
guished. 

Oariflbrook Steamship Co. v. London and Pro- 
vjmeial Marine and General Insurance Co. (1902) 

7 ft, . B. 978 ; [1902] 2 K.B. 681 ; 87 L.ff. 

418 ; 50 W. R. 691 ; 7 Com. Gas. 235 : 9 Asp. 
M. C. 332.— C.A. 

Rankin v. Potter, referred to. 

Angel r. Merchants’ Marine Insurance Co. 
(1903) 72 L. J. K. B. 498 ; [1903] 1 K. B. Sll ; 
88 L. T. 717 ; 51 W. R. 530 ; 8 Com. Cas. 179— 
c.A., v. WILLIAMS, L.,T. doubting. ■ m 

Kaltenhach v. Mackenzie (1877) 38 L. T. 
942. — COLERIDGE, C.J. ; reversed, (1878) 48 L. J/* 
C. P. 9: 3 C. P. I). 467; 39 L. T. 215; 26 
\V. R. 844 : 4 Asp. M. C. 39.— C.A. 

Kaltenhach v. Mackenzie, discussed. 

Trinder, Anderson & Co. r. Thames a*id Mersey 
Marine Insurance Co. (1898) 67 L. J. Q. 13. 666 ; 
[1898] 2 Q. B. 114 ; 78 L. T. 485 ; 46 W. R. 56L 

—C.A. 

Shepherd v. Henderson (1881) 7 App. Cas. 
4*9, 69, 71. — H.L. (SC.), dicta appro red. 
Blairmore Sailing Ship Go. t\ Macredie 
(1898) 67 L. J. 1\ C. 96 ; [1898] A. O. 593 ; 79 
L. T. 217 ; 8 Asp. M. C. 429— H.L. (sc.). 

Davy v. Milford (1812) 15 East 559 ; 15 R, R. 
279, n. — k.b., explained. • 

.Janson r. Rnlli (1856) 25 L. J. Q. B. 300; 

% El. fe 111. 422 ; 2 Jur^N.S.) 566; 4 W. It. 568. 
— mx. cm. 

, mavis, c.j. — The point decided, in Da eg v. 
Milford , is expressed with tolerable correctness 
in the marginal nolc. . . . That this note tsor- 
reot ly* ox jesses *»hu opinion of the Court, and 
that t heir decision in no respect turned upon the 
f acit of llie Uax having been shipped in separate 
mats, distinctly appears from the language of the 
judgment at. p. 566. — p. 305. 

Janson v. Ralli (1856) 25 L, J. Q. B. 300 ; 

► 6 El. & Bl. 422 ; 2 Jur. (N.S.) 566 ; 4 

W. U. 568.— -MX. OH., distinguished. 

Gator r. Great Western Insurance Co. of Hew 
York (1873) 42 L. S. C. P. 266, 271 ; L. R. 8 
0. P. 552, 559 ; 29 L. T. 136 ; 21 W. R. 850 ; 2 
Asp. ]\I. C. 90.— C.L>. f 

Bfci*bridge v. Neilson (1808) 10 East 329 ; 

1 Camp. 237; 10 Li. Li. 310— K.B., ques- 
Honed. • ml • 

Smith r. RobertfBn (1814) 2 Do\f 474 ; 14 
1* IfclCi— H.L. (BO.). 

Bainbridge % v. Neilson, followed^ • 

N%ylor r. Taylor 0L8B!>) 9 B. £ C. 718 ; 4 M. 
& Uy. 526. — K.B. • 

TMXTtSRi - ) ex, C.J. (for the Court). — If the 
abandonment is to be viewed with regard tg the 


ultimate state of facts, as appearing before the 
action brought, according to the opinion of the 
Court in Bainbridge- v. XeiUon, there has not^ 
*for the reasons already given, Jaeen a total loss; 
Doubts were expressed as to the propriety of the 
decision in Bainbridge v. Xei/son by a very 
high authority, in the case of Smith v. Robertson 
Qinfrai). But notwithstanding those doubts, the 
rule, as laid down in Bainhridge XeftSon, was 
adopted and aVed upon by the Court j^ii^the two 
subsequent cas5s of Puttwson v. Ritcdne < jnfrd ), 
and Brother don v. Barber (infra') : Tte consider 
the poiftt to have b«en well settled, aa*d the rule 
est^jjlj^ecy^y these authorities. — p. 724. 

Bainbridge v. ISeilson., folio iced , 

Blairmore Co. r. Macredie (1897)- 24 Ct. of 
Sess. Cas.*4th series) 893. — CT. of ser's. ; reversed, 
infra, col. 3525. ^ 


Bainbridge v. Neilson f applied. + 

Ruys v. Royal Exchange Assurance Corpora- 
tion (1897^ 66 L. J. Q. B. 534 ; [1897] 2 Q. B. 
135 ; 77 L. T. 23— COLLINS. J. 

rn 

Bainbridge v. Neilson, to. 

Blairmore Bailing Ship Co. v. Macredie 
(1898)— H.L. (SC.), infra, cql. 3525. 

Falkner v. Ritchie (1814) 2 M. & S. 290 ; 15 
R. R. 253. — K.B ^followed. 

Blairmore Co. r. Macyedie (1897) 24 Ct. of 
Sess. Cas. (4th series) 893. — CT. OF SESS. (SC.) 
(reversed, infra, col. 3525). 

Falkner v. Ritchie, referred to. 

Ruys r. Royal Exchange Corporation (1££7) 
66 L. J. Q. B. 534 : [1897] 2 Q. B. 135 ; 77 E. T. 
23; 8 Asp. M. C. 294. — Collins, J. ; and Blair- 
niore Sailing Ship Co. r. Macredie (1898) — h.l. 
(sc.), infra, col. 3525. 

Smith v. Robertson (1814) 2 Dow 474 ; 14 
B. Li. 174. — H.L. (so.), commented on. 

Hay lor r. Naylor (1829). — K.B. (infra). 

Smith v. Robertson, applied. 

Provincial insurance Co. of Canada r. Leduc 
(1874) 43 L. J. P. C. 49 ; L. R. C P. C. 224, 241 ; 
31 L. T. 142 ; 22 W. R. 929— P.C„ 

Smith v. Robertson, referred to. 

Ruys r. Royal Exchange Assurance Corpora- 
tion (1897) 66 L. J. Q. B. 534 ; [1897] 2 Q.'B. 
135 ; 77 L. T. 23 : 8 Asp. lM. 0^294— Collins, J.; 
and Sailing Ship Blairmore Co. r. Macredie 
(1898). — H.L. (SC.), infra, col. 3525. ^ ~ 

Patterson v. Ritchie (1815) 4 M. & S. 393. 
— ^c.b. and Brotherton v. Barber (1816) 5 
M. & S. 418. — K.B., adopted. 

Naylor r. Haylor (1829). — K.B. (infra) ; and 
Ruys v. Royal Exchange Assurance Corporation 
(1897) 60 L. J. Q. B. 634 ; [*897] 2 Q. B. 135 ; 
77 L. T. 23. — COLLINS, J. 

Naylor v. Taylor (1S29) 9 B. & C. ?18 ; 4 
M. & Ry. 526. — K.B., commented upon. 

The Helen (1865) 35 L. J. Adm. 2, 6 ; L. R. 1 
A. & E. 1, 7 ; 11 Jur. (N.S.) 1025 ; ^3 L. T. 305 ; : 
14 W. R. 136— adm. * 

Haylor v. Taylor, dictum- adopted. 

• Ruys r. Royal Exchange Assurance Corpora- 
tion (1897) 66 L. J. Q* B. 534 : [1897] 2 
135; 77 L. T. 23 ; 8 Asp. M.C.29E — collins, j. 
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Blairmore Saving Ship Co. v. Maoredie, 24 

Ot. of Sess. Cas. (4th series) 893. — ct. of sesr. 
(fee.) : rcrerml, (1898) fi 7 L. J. P. C. 96 ; [1898] 
A. C. 593 ; 79 1>T. 217 ; 8 Asp. M. 0. 429.— 
H.L. (RC.). c 

Conway v. Gray (1S09) 10 East 536 .-— k.b., 
o rev ruled. 

Aubert; r. Gwy (1862) 8 B. & S. 169 ; 82 L. J. 
Q. B. $p p 9 Jur. (n.S.) 714 ; 7 \h. T. 469 ; 11 
W. R. 27.— -y.x. CH. * 

erle, c.tr. (for the Court). — We were much 
pressed with the argument tlfat the case of Can- 
way v. Gray has been constantly acted^ua-rby 
all the parties fhterested in insurance law. The 
answer is, that the r fact is disputed. The 
treatises lead to a contrary conclusion ; and 
even if the assertion were tr$e, still the plaintiffs 
ought to have our judgment, provided we think 
that* the decision of?*the inferior Coujit, which 
would bind till it was overruled, was contrary to 
law ; and that is our opinio'n. — p. 182... 

Conway ?>. Gray, referred to. 

Janson r. Driefontein Consolidated Mines 
(1902) 71 L. J. K. B. 857 ; [1902] A. C. 484 ■ 
87 L. T. 872 ; 51 W*R. 142 ; 7 Com. Cas. 268.— 
H.Ii. (E.). 

Auhert v. Gray (1862) 3 B. & S. 163, 169 ; 
32 L. J. Q. B. Zb ; 9 Jur. (n.s.) 7X4 ; 7 
L. T. 469 ; 11 W. K. 27.— EX. CH., referred 
to. 

Robinson Gold Mining Co. r. Alliance Assur- 
ance Co. (1901) 70 L. J. Iv. B. 892 ; [1901] 2 

K. It 919 ; 85 L. T *419 ; 50 W. B. 109 ; 6 Com. 
Oas. 244.— PHIllimore, J. ; affirmed, (1902) 71 

L. J. K. B. 942 ; [1902] 2 K. B. 489 ; 86 L. T. 
858 ; 51 W. R. 105 ; 7 Com. Cas. 219.— c.A. 

Aubert v. Gray, adopted. 

Janson r. Driefontein Consolidated Mines 
(1902) 71 L. J. K. B. 857 ; [1902] A. C. 484 ; S7 
L. T. 372 ; 51 W. 11. 142.— H.L. (E.). 

' Crew v. G. W. Steamship Co. (1887) 3 Times 
L. R. 394. — a. L. SMITH, J., referred to. 
Robinson G<rld Mining Co. r. Alliance Assur- 
ance Co. (1901) 70 L. J. K. B. 892; [1901] 2 
K.^B. 919 ; 85 L. T. «9 ; 50 W. It. 109 ; 6 Com. 
Cas. 244. — PHILLIMOKE, J. ; affirmed, c.A. (see 
mprd'). 

driefontein Consolidated Gold Mines (1900) 
'69 L. J. Q. B. 771 ; [1900] 2 Q. B. 339 ; 
83 L. T. 79 ; 48 W. R. 619 ; 5 Com. Cas. 
296. — MATHEW, J. , referred to. » 

Robinson Gold Mining Co. v. Alliance Assur- 
ance Co. (1901) 70 L. J. Iv. B. 892; [1901] 2 

K. B. 919 ; 85 L. T. 419 ; 50 W. II. 109 ; 6 Coift. 
Cas. 244. — philliivTore, J. 

Driefontein Consolidated Gold Mines v. 
Janson (1900") 69 L. J. Q. B. 771 ; [1900] 2 Q. B. 
339 ; 83 L. T. 79 ; 48 W. R. 619; 5 Com. Cas. 
296.— MATHEW, ,T. ; affirmed. (1901)70 L. J. Iv. B. 
881; [1901 K. B. 419; 85 L. T. 104: 49 
W. R. 660 ; 6 Com. Cas. 198. — C.A., SMITH, M.R., 
and noMEE, l.j., v. williams, l.'j. dissenting ; 
the latter decision affirmed worn. Janson v. 
Driefontein Consolidated Gold Mines (1902) H 

L. J K. B. 857; [1902] A. C. 484 ? 87 L. T. 
72 ; 51 W. R. 142 ; 7 Com. Cas. 268.— H.L. (e.). 


^ 10. Sat, e by Master. 

* Cobequid Marine Insurance Co v. Barteau: 

* (1875) L. R. 6 C. P. 319 ; 32 l! T. 510 

23 W. R. 892 ; 2 Asp. M. C. 536^.0. 
discussed. + 

Hall r. Jupe (1880) 49 h. J. C. P. 72f ; 4! 
L. T. 411 ; 4 Asp. M. C. 328.— C.P. 

^Mordy v. Jones (1825) 3 L. J. (o.s.) K. B 
250 ; 4 B. Ac C. 394 ;<*f, D. & R. 479 ; 2? 
R. R. 305. — K.B., recognised. 

Philpott r. Swann (1861)’ 30 L. J. C. P. 358 
11 C. B. (N.S.) 270 ; 7 Jur. (N.S.) 1291 ; 5 L. T 
183. — C.P. 

Mordy v. Jones, considered and adopted 
Notara v. Henderson (1872) 41 L. A. Q. B. 158 
163 : L. R. 7 Q. B. 225, 234 ; 26 L. T. M2 fli 
W. R. 442 ; 1 Asp. M. C. 278.— EX. CH. 


11. Assignment of Policy. 

North of England Pure Oilcake Co. v. 
Archangel Maritime Insurance Co. (1875) 
44 L. ,1. Q. B. 121 ; L. R. 10 Q. B. 249 « 
$ 2 L. T. 561 : 24 W. R. 162 ; 2 Asp. M. C. 
571. — Q.B., dictum adopted. 

Rayner «. Preston (1881) 50 L. J. Ch. 472 ; 18 
Ch. D. 1 ; 44 L. T. 737 ; 29 W. R. 546.— C.A. 

Pellas v. Hep tune Marine Insurance Co., 48 
L. J. O. P. 370 ; 4 C. P. 1). 139 ; 40 L. T. 428 ; 

27 ¥f. R. 6r?9. — C.P.D. DENMAN and LOPES, j,t. ; 
reversed , (1879) 49 L. J. C. P. 153 ; 5 C. P. T). 34; 

28 W. R. 405 ; 42 L. T. 35.— C.A. BEAM WELL, 
BRETT and COTTON, L.J.7. 

Pellas v. Neptune Marine Insurance Co. 

(supra in C.A.), referred to. 

Gray r. Webb (1882) 51 L. J. Oh. 815; 21 
Ch. D. 802 ; -46 L. T. 913 ; 31 \V. R. 8. — KAY, J. 

R&lli v. Universal Marine Insurance Co., 31 
L. J. Ch. 2A7: 2 A. Ac H. 159; 5 L. T. 390; 
8 Jur. (N.S.) 227 ; 10 \V. II. 15(A — WOOD, V.-C. ; 
reversed , (1861) 31 L. A. Ch. 313 ; 4 Do, G. l<\ Ac J. 
1 ; S Jur. (N.S.) 105 ; 6 4,. T. 31 ; ID V. II. 27fC 
— L.JJ. 


12. Subrogation. 

Randal v. Cockran ( 1 74S)*T V(-h sen? 98. — 
L.C., principle applied. 

Yates r. Whyte (1838) 7 L. A. C. P. 116; 4 
Bing. N. 0. 272 ; 5 Scott 610. — C.P. 

Randal v. Cockran, considered and applied. 
Dickenson r.Jardine (1868) 37 L. ,1. O. P.321 ; 
L. It. 3 O. P. 639, 643 ; 18 h. T. 717 ; 16 W. R. 
1 169.— C.P. 

et 

Randal v. Cockran, adopted . 

Stringer r. English and Scottish Marine 
insurance Co. (1869) 38 h. A. Q. B. 321, 326; 
L. R. 4 Q. B. 676, 692.— Q.B.; affirmed CH. 

(supra, col. 3488). 

* 

Randt.1 y. Cockran, dit+iini' 

Ray kin r. hotter (1873) 42 L. J. 

18S ; L. JJ. 6 H. Ia 83, 118 ; 2f L. T. 142; 22 
W. R. 1 ; 2 f AN>\ M. C. £5— H.L. (k.). # ** 

Mr 

Randal v. Cockran,^ adopted. 

Simpson r. Thompson (1877) 3 App. Tas. 279, 
293 ? 38 L. T. 1 ; 3 Asp. M.C. 567.— H.L. (scA. 
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Rdndal v. Cockran, applied . Stewart v. Greenock Marjie Insurance Co., 

Midland Insurance Co. v. Smith (188 50 applied . •• 

L. J. Q. Jk 320, 333 ; 6 Q. B. D. 661, 567 ; 45* Midland Insurance Co. r. Smith (1881) 50 


j. T\411 ; 20 
V. WmiAMS, J. 


W. R. 850 ; 45 J. P. 699.- 


Kandal v. Cockran, approved. 

Burnand i\ Rodocanachi (1882) 51 L. J. Q. B. 
548 ; 5 App. Cas. 333 ; 47 L. T. 277 ; 31 W. R. 
65 ; 4 Asp. M. C.^6.— H.L. (E.). % 

Randal v. Cockran, referred to. * 

Castellain v. Preston (18S3) 52 L. J. Q. B. 366 ; 
11 Q. B. D. 380; 49 L. T. 29; 31 W. R. 557. 
— C.A. ^ 

* *Case v. Davidson (1816) 5 M. & S. 79. — K.B.; 
affirmed, (1820) 2 Br. & B. 379 ; 8 Price 542 ; 5 
Moore 3NN> ; 17 R. R. 2S0. — EX. ch. • 


|L. J. Q. B. 329, 332 ; 6 Q. B.^. 561, 567 ; 45 
T. 411 ; 29 W. R. 850 ; 45 J. P. 699.— 
WILLIAMS, J. 

Stewart v. Greenock Marine Insurance Co , 

distinguished. * 

Sea Insuraflke Co. r. Hadden CI&8-D 53 L. J. 
Q. B. 252 ; is\ B. D. 106, 717 ; 50 L.T. 65-7 ; 
32 W. R. 841 ; 5 Asp. M. C. 230.— C.A 

4 . Stew art v. Greenock Marine Insurance Co., 
^m/fppUfbd. 

The Red Sea (1895) 65 L. J. Aam. 9 ;. [1896] 
P. 20 ; 73 L. T. 462 ; 44 W.4l. 306 ; 8 Asp. M. C. 
102. — C.A# ESHER, M.R, and LOPES, L.J. 


13. Action on#Policy. 


Ca«6 v. Davidson applied Powles v. Innea £1843) 12 L. J. Ex. 163 ; 11 

Keith v. Burrows (18/7) 40 L. J. O. P. 801, M.* W. 10.— ex., adopted. 

?I 1 i 2 „.^ PP '„ G f S - 6 ?S' 5 B6 ,i, 87 L - T ; 291 ; 25 Watson r. Swann (1862) 31 L. J.C. P. 210 ; 11 
W. R. 831 ; 3 Asp. M. C. 481. H.L. (E.) ; Mid- @ g (jj.s.) 756. — C.P. ; Lloyd r. Ffcming (1872) 
land Insurance Co.r. Smith (1881) aOLJQ. B. 41 L .'j. Q. B. 93 ; L. R. 7 & B. 299 ; 25 L. T. 

6 o-n‘ B ;- D ( ^h.m 7 ; 4 ° L ' T ‘ 41 - ’J 9 .824 : 20 W- K - 298 ; 1 A sp. M. O. 192.— Q.B. 

W. R. 850 ; 45 J. P. 699.— williams. J. ; The * r 

Red Sea (1895) 65’VL. J. Adm. 9 ; [1896] P. 20 • Powles v. Innes, applied. 

73 L. T. 462 ; 44 W. R. 306 ; 8 Asp. M. C. 102. North of England Oilcake Co. v. Archangel 
— C.A. ESHER, M.R. and lopes, L.J. Insurance Co. (1875) 4A L. J. Q. B. 121, 1443 ; 

N, L. R. 10 Q. B. 249, 255 ; $2 L. T. 561 ; 24 W. R. 


Sea (1895) 65^L. J. Adm. 9 ; [1896] P. 20 • Powles v. Innes, applied. 

Li. T. 462 ; 44 W. R. 306 ; 8 Asp. M. C. 102. North of England Oilcake Co. v. Archangel 
A. ESHER, M.R. and lopes, l.j. Insurance Co. (1875) L. J. Q. B. 121, 1443 ; 

N, L. R. 10 Q. B. 249, 255 ; $2 L. T. 561 ; 24 W. R. 

Yates v. Whyte (183S) 7 L. J. C. P. 116 ; 4 1(52 ; 2 Asp. M. C. 571. — q.b. ; and Rayner r. 

Bing. N. C. 272 ; 5 Scott 640. — G*P., Preston (1881) 50 L. J. Ch. 472, 479 ; 18 Ch. D. 

applied. 1, 12 ; 44 L. T. 787 ; 29 W.<«1. 546.— C.A. 


Dickenson v. Jardine (1868) 37 L. J. C. P. 321, 
325 ; L. R. 3 C. P. 639, 644 ; 18 L. T. 717 ; 16 
W. R. 1169. — C.P. ; Stringer v. English and 
Scottish Marine Insurance Co. (1869) 38 L. J. 


Sutherland v. Pratt (1843) 13 L. J. Ex. 24£; 
12 M. <fc W. 16. — EX., observations adopted. 
Ebsworth r. Alliance Marine Insurance Co. 
(1873) 42 L. J. 0. P. 305, 314 ; L. R. 8 C. P. 596 ; 


Q-B.32I, 928 ! L. E. 4 Q- B 676, 692,-q.b.; 609 ; 29 L T. 479 ; 2 Asp. M. 125.— <3.P. 

affirmed, EX. ch. (supra, col. 3488). 


Yates v. Whyte, followed. 

Bradburn r. O. W. Ry. (1S74) 44 L. J. Ex. 9 ; 


Watson v. Swann (1862) 31 L. J. C. P. 210 ; 
11 C. B. (N.s.) 756. — C.P., adopted. 
Browning v. Provincial Insurance Co. of 


L. R. 10 Ex. 1 ; 31 L. T. 464 ; 23%W. R. 48. Canada (1873) L. R. 5 P. C. 263, 272 ; 28 L. T 


Yates v. Whyte, dismissed. 


853; 21 W. R. 587; 2 Asp. M. C. 35.— p.c.; 
Ebsworth v. Alliance Marine Assurance Co. (1873) 
42 L. J. C. P. 305, 315 ; L. R. 8 C. P. 59G, 610 ; 29 
L. T. 479 ; 2 Asp. M. C. 125.— C.P. _ 


Jebsen r. East and West India Dock Co. L T 479 : 2 Asp. M. C. 125. — C.P. 

(1875) 41 L. J.U.P. 181, 184 ; L. R. 10 C.P. 300. ’ 4 a , _ 4 

sun ; 32 L. T. 321 ; 23 W. R. 624 ; 2 Asp. M. o! T , W * s<m *? T T - „ fiR9 

.■mn a P Keighley r. Durant (1901)- 70 L. J. K. B. 662; 

‘ ■ • [1901] A. C. 240 ; 84 L. T. 777.— H.L. (e.). ■ 


Yates v. Whyte, followed. Goldschmidt v. Jtarryat,(1809) 1 Camp. 

oih™.]!? 0 ? V 10 ” ls r (\¥Q 8 A PP- Cas. 2/9, 559. — MANSFIELD, C.J., discussed. „ 

284 ; db L. 1. 1 ; 3 Asp. M. 0. oh/. H.L. (sc.). China Traders Insurance .Co. u. Royal jjx- 

Yates v. Whyte, adopted. Corporation (1898) 67 L J. 

Midland Insurance Co. *. Smith (1881) 50 & Vfo Jfi* W ^ 


L. J. Q. Li. 329, 332 ; 6 Q. B. D. 561, 567 ; 45 
L. T. 411 ; 29 W. R. 850; 45 J. P. 699.— 
WILLIAMS, J. • 


W. R. 49'/*; 8 Asp. M. C. 409.— C.A. SMITH, 
CHITTY and WILLIAMS, L. JJ. 


Williams, J. • Rayner v. Ritson (1865) 35 L. J. Q. B. 59; 

_ • 6 B. & 8. 888; 14 W. R. 81.— Q.B., 

Stewart v. Greenock Marine Insurance Co. applied. 

(1848) 2 II. L. Cas. 159 ; 1 Macq. FI. L. $ Qhi nfl Trans-Pacific Steamship Co. r. Com- 
3*>8»— ll.L. (so.), explained and dictum mercial Union Assurance Co. (1881) 51 B. J. 
adopted. a B . 132 • 8 Q. B. D. 142 ; 45 L. T. 647 ; 30 

Rank in r. l’ottea (1873) 42 I* J. C. P. 169, w g o'U OA 

90(15 ; L. R. 6 H.#f,. 83, 130; 29 LfT. 142; ’ ' ’ ' ' 7 . . 

- _ 7 7 7 Dnvm At# vr WirdAn tl GGOii. 


22 WsditL* 2 Asp. M. O. 65.— H.L. (e.). 


Rayner v. Ritson, discussed. •? 

China Traders Insurance Co. v. Royal Ex- 


* Stewart v. Greenock Marine InsAatce Co., change Assurance Corporation (1898) 67 L. J. 

*ffiscu#ed and apfilied. Q. B. 736; [1898] 2 Q. B. 187; 78 L. T. 

.Ceith r. Burrows (187 f) 46 L. J. C. P. 801, 7S3 ; 46 W. R. 497 ; 8 Asp. M. C. 409.— 
812; 2 App. Cas. 636, 657; 37 L. T. 291; 25 smith, CHITTY and WILLIAMS, L.JJ. iSeeextract, 
W. ih 831 ; 3 Asp. M. C. 481.— H.L. (E.h • infqi, col. 3529. 
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^Wbst of EngSknd and South. Wales District I papers in cases of re-insurance. . . . ft was 
‘"Bank v. Canton Insurance Co. (1877) 2 , also- said that in the unreported case of Royal 
Ex. I). 4J2. — EX., approved. ( *E.vcha nge Assurance Corporation v. Fabo?' in 1897, 


C.A. 

s» ^ j 

* ^ West of Pngland and South^/ales District 

' ^a^k%*. Canton Insurance; Jo., applied. 

London ^nd Provincial Marine and General 
Insurance bo. c. Chambers [1900] 5 Com. Cas. 
241. — KENNEDY, J. ^ ^ " 

China Trahs-Pacific SS. Co. v. Commercial 
Union Assursf^e Co. (1881) 51 L. J. Q. B. 
132 ; 8 Q. B. D. 142; 45 L. T. 047 : ,30 
W. B. 224. — C.A., discussed. 

China Traders Insurance Co. r. Boyal Ex- 
change Assurance Corporation (189S)<-67 L. J. 
Q. B. 736 : [1898J 2 Q. B K 187 ; 78 L.' T. 783 ; 
46 W. B. 497 ; S Asp. M. C. 409.— c/. SMITH, 
CHITTY and WILLIAMS, l.jj. See extract, infra. 
#• 

Henderson v. Underwriting and Agency 
Association (1S91) GO L. J. Q. B. 406 
[1891] 1 Q^B. 557; 64 L. T. 774; 39 i 
W. B. 528.— CAVE and JEUNE, JJ., disj 
tingnished . 

China Traders Insuacnce Co. r. Boyal Ex- 
change Assurance Corporation (1898) 67 L. J. 
Q. B. 736 ; [1898] 2 Q. B. 187; 78 L. T. 783 ; 
46 W. B. 497 ; 8 Asp. M. C. 409.— C. A. SMITH, 
CHITTY and WILLIAMS, l.jj. See extract, infra. 

"^Henderson v. ^Underwriting and Agency 
Association, followed. 

Village Main Beef Gold Mining Co. r. .Stearns 
(1900) 5 Com. Cas. 240.— KENNEDY, J. 


g the j^ier. 

. . . Henderson v. Underwriting and Agency 
Association (supra, col. 3529) is obviously dis- 
tinguishable. The claim there was not on a 
policy of marine insurance.^ The transit was 
partly by land, and the words lk of the seas ” 
Ivere struck out of the clause enumerating the 
perils insured against, the words “ of transit « 
or conveyance” being substituted for them. 
Cave, J., rightly refused to tjjuply the well-known 
practice as to the production of ships* papers, 
which had always been applied to actioifs 
policies of marine insurance only, to a poiicy 
or insurance on goods during a transit *011 land. 
— p. 738. 

Duncan v. Worrall (1822) 10 Price 31. — 
EX. CH.. referred to. 

Brooking r. Maudslav (1888) 57 L. J. Ch. 
1001 ; 38 Ch. D. 636 ; 58 L. T. S52 ; 30 W. B. 
664 ; (> Asp. M. C. 296. — STIRLING, J. 

m> 

14. Insurance Broke ks. 

Bousfield v. Cresswell (1810) 2 Camp. 545 ; 
11 B. It. 794 . — k.il, applied. 

The Lord of the Isles, Williams r. Knight 
(1894) 64 L. J. Adm. 15 ; [1S94] P. 342 ; 11 B. 
73%; 71 L- T. 92 ; 7 Asp. M. C. 500. — BRUCE, J. 

Power v. Butcher (1829) 10 I». k C. 829. — 
K.B., observation s adopted. 

Xenos v. Wickham (1867) 36 L. J. C. P. 
313, 323 ; L. B. 2 H. L. 296, 319 ; 16 L. T. 800 ; 
16 W. B. 38.— H.L. (E.). 


Nord Deutsche Versieherungs Gesellschaft 
v. Merchants Marine Insurance Co. (un- 
reported), distinguished. 

China Traders Insurance Co. •/:. Boyal Ex- 
change Assurance Corporation (1898). — c.A. 
(sea -inf rat). 

Willis & Co. v. Baddeley (1892) 61 L. J. 
Q. B. .69 : [1892 J 2 Q. B. 324 ; G7 L. T. 
206 ; 40 W. 1^. 577. — C.A-., distinguished. 

'-China Traders Insurance Co. r. Boyal Ex- 
change Assurance Corporation (189S) 67 L. J. 
Q. B. 736 ; [189*] 2 Q. B. 187 ; 78 L. T. 783 ; 
AKjr. Li. 497 ; 8 Asp. M. C. 409.— C.A. 

1 *. smith L.J.— If, then, this had been a 
case between the original underwriter and original 
assured, there could not have been a doubt about 
it, and there does not seem to haf/e been a 
doubt raised in any reported case until the year 
1890, when Mathew and Cave, JJ, in the unre- 
ported case of Norc^Dcutsrhe 1 ’ersichenings Ge*ell- 
shaft y. Merchants' Marine Insurance (Jo. refused 
to make an order for ships papers, as it was a casq- 
of re-insurance. This case was cited in Willis 
% Co. v. Baddelcy which came before the C. A. 
in 1892. There the real question was whether, 
where the agent of a principle resident abroad 
was bringfbg an action in his own name, the 
defendant was entitled to discovery to the same 
extent as if the princi pal were a party to the action ; 
but Bowen, L.J., and I both expressed our opinjon 
«*&&£ we were not prepared to agree with the 
decision of Mathew and Cave, JJ., in the 
unreported case as to the production of slpps’ 


Power v. Butcher, appro red. 

Universe Insurance Co. of Milan r. Mer- 
chants’ Marine Insurance Co. (1897) 66 L. J. 
Q. B. 564: [1897] 2 Q. B. 93 ; 76 L. T. 748 ; 45 
W. B. 62.*.— C.A., ESHER, M.R., SMITH UJld 
CHITTY, L.JJ. * 

Turpin v. Bilton (MW 3) 12 L. J. C. P. lof; 
5 Mail. & G. 455 ; 6 Scott N. B. 447 ; 7 
Jur. 950. — C.l\, referred’ t<*. 

Xenos r. Wickham (bS67) 36 L. J. C. P. 313, 
320 ; L. It. 2 H. h. 296, 314 ; 16 L. T. 800 ; 16 
W. B. 38.— 11 .L. (E.). * 

Turpin v. Bilton, considered. 

Great Western Insurance Co. r. CunlilTe 
(1874) L. B. 9 Ch. 525, 532, n. ; 30 L. T. 1 13.— 1 
bacon, v.-c. ; reversed, c.A. 

Baring v. Stanton (1876) 3 Ch. I). 502 ; 35 f 
L. T. 652 ; 25 W. It. 237 ; 3 Asp. M. O. 
294. — C.A., ft ist i ngu ished. 

Bartram r. Lloyd (1903) 88 L. T. 28(5. — 
BRUCE, J. 

Maanss v. Henderson (1801) 1 East 335. — 
K.B., adopted. * * 

Maspons r. Mildred (1882) 51 L, J. Q. B. 604, 
609 ; 9 $. B. 1). 530, 541 ; *47 L. T. 31^—30 
W. B. 862.— C.A. * * ' 

r C A m- 

Westwood v. Bell (1815>4 Camp. 349 -10 
It. xt. 800. — K.B r disti ngu ished. ^ 

Fisher v. Smith (l§76j 34 L. T.*912.~ ex. : 
reversed, C.A. and H.L. (e.) (ante, eol.J560). ^ 

kelly, C.B.— The only case at all like it 
is that of Westwood v. Bell. There undoubtedly 
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a sub-8]!?&nt was held to be entitled to a lien as 
against the principal in respect of certain*pre- 
miums \jhich he had paid. But a distinction.* 


United Kingdom Mutual ^.teamshi>AS*ur 
ance Association v. Nevill; eonside 
Montgdlnerie v. United .Kingdom Mutua 



in the^situation olf tlhe'preserit defendant, did not 
know that there was any principal at all behind 
the person who had actually employed him in 
the business. — p. jgj 6. ^ 

Bromley y. Williams (1803) 32 L. J. OKI 
716 ; 32 Bcav. 177 : 9 Jur (N.s.) 240 ; 8 
L. T. 78 ; 11 W. R. 392. — M.E., referred to. 
Marine Mutual Insurance Association r. 
roung (1880) 43 I?T£ 441 ; 4 Asp. M. C. 357.— 
♦POIAOCK, B. 

^ B«^nley y. Williams, followed. 

Wood r. McCarthy (1893) 62 L. J. Q. B. 373 : 
[1898] 1 Q. B. 775 : 5 R. 408 : 69 L. T. 431 ; 
41 W. R. 523.— q.b.D. 


15. InSCJEANCE COMPANIES. 

United Kingdom Mutual Steamships Assur- 
ance Association v. Nevill (18.87) 56 L. J. 


Q. B. 522 ; 19 Q. B. D. 110; 35 W. R. M. C. 447.— L.JJ. 


United Kingdom Mutual St^gmship Assur 
ance Association v. Kevill f^titey^died. 

Ocean IiNn. Steamship InsuTanjm Asru s '*^ 
tion v. rieslie, followed. 

British Marine Mutual Insurance JC of ? 
Jenkins [1899] 6i^L. J. Q. B. 177.,; [1900] : 

82 X-. 2i»; 9 Asp. M. C. 26 

5 Uas7 143. — bigham, J. ^ 

Great Britain 100 A "Steamship Insurance 
Association y. W T die (1889) 58 L. J 
Q. B. 614 ; 22.Q. B" D. 710 ; 60 L. T. 916 
37 W. R. 407 ; G Asp. M. C. 39S.— C.A. 
fallowed. ? v 

British Marine Mutual Insurance Co. r. Jenkins 
(1899) 61VL. J. Q. B/177 ; [1900] 1 Q. B. 299 ; 
82 L. T. 2.)7 ; 9 Asp. M. C. 26 ; 5 Com. Cas, 143. 

— BIG-HAM, J. 

Alexander v. Campbell 41 L. J. Ch. 478 ; 
27 L. T. 25 ; 1 Asp. M. C. 3 73 . — BACON", V.-C. ; 
reversed on one point (1872) -97 L. T. 462 ; 1 Asp. 


746: 6 Asp M. C. 226, n. — c.A., 
dixthiffuk+'Qd. 

Ocean Iron Steamship Insurance Association 
v. Leslie (1888) 22 Q. B. D. 722 ; 57 L. T. 722 ; 
6 Asp. M. C. 226.— MATHEW, J. ^ ^ 

United Kingdom Mutual Steamship Assur- 
ance Association v. Nevill, distinguished. 

Ocean Iron Steamship Insurance Association 
v. Leslie (supra), approved. 

G-reat Britain 100 A1 Steamship Insurance 
Association r. Wyllie (1889) 58 L. J. Q. B. 614 ; 
22 Q. B. D. 710 : 60 L. T. 916 : 37 W. R. 407 ; 
6 Asp. M. U. 398.— C.A. ESHER, M.R., BOWEN 
and FEY, L.JJ. 


Lion Mutual Marine Insurauce Association 
v. Tucker (1881V *58 L. J. Q. B. 185 ; 12 
Q. B. T). 176; 49 L. T. 764; 32 W. R' 
546. — C.A., referred to. 

United Kingdom Mutual Steamship Insurance 
Association r. Nevill (18871 56 L. J. Q. B. 522 
19 Q. B. D. 110 ; 35 W. K, 746 ; 6 Asp. JML 
226, n. — C.A. 

Lion Mutual Marine Insurance Association 
v. Tucker, approved and applied. 

Bangor and North Wales Mutual Marine Pro- 
tection Association, In re; Baird’s Case [1899] 
68 L. J. Oh. 521 ; [1899] 2 Ch. 593 ; SO L. T. 
870 ; 47 W. R. 695 ; 7 Manson 160.— WEIGHT, S w 
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